


334 FRO.ll STREET

CITY OF KETCHIKAN

P. 0. BOX 1110 -  KETCHIKAN, ALASKA 80901

February 7 ,  1969

TELEPHONE 807-225-3111

The Honorable Stan Cornelius 
Alaska House of  Representat ives  
Juneau, Alaska

Sir:

I have been informed by Don Berry t h a t  you hsve been appointed to  study the 
Department of  Publ ic Safety  r e g u l a t io n s .

We have had some correspondence with Commissioner Personet t  on t h i s  m at ter .  
I am enclosing a copy o f  my l e t t e r  to  the Commissioner, and his  answer to 
me.

As explained 1n our l e t t e r ,  we a re  not t ry in g  to "shoot down" his program. 
Since i t  does contain some o b je c t ionable  i tems, we bel ieve  t h a t  these 
reg u la t io n s  should not be allowed to  become law, a t  l e a s t  u n t i l  a f t e r  the 
Chiefs Associat ion meeting in June.  The Associat ion has not had an oppor­
tu n i ty  to  a c t  as a group. We believe  t h a t  several  of the r e g u la t io n s  
usurp the powers of  Municipal Chiefs and 1n e f f e c t  makes the Commissioner 
of  Public Safety a commissioner of  .municipal departments.

We also  bel ieve  t h a t ,  s ince  these  r e g u la t io n s  w il l  a f f e c t  our budgets, 
the League of  Alaska C i t i e s  should have the opportunity  to review them 
and make t h e i r  recommendations before they become law.

We, th e r e f o r e ,  r e s p e c t f u l l y  request  t h a t  these r e g u la t io n s  not be allowed 
to become law during t h i s  s ess ion  of the l e g i s l a t u r e .

Very t r u l y  yours ,

T. H. M il le r
Chief of Polic e
Ketchikan Police  Department

THM:Id

cc: Brad P h i l l i p s  
W. K. Boardman 
Robert Ziegler
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I I E S 'A I I B I I ^ T  O F  P I T I tU r  S A FE T Y
OFFICE OF THE COMMISSIONER

WALTER J. HKKEL, 6OVERHU

M UCH M, CAPITOL BUILDING 
JUHEAU 99801

December 17, 1968 

Our File #332

Chief T. H. Miller 
Ketchikan Police D epartm ent 
Ketchikan, Alaska 99901

Dear Chief Miller:

I have received your le t te r  regarding criminal and identification records and 
the proposed regulations to  implement the procedure. (Chapter 107, SLA 1968)

We are  well aware of the budgetary problems th a t  would be involved i f  an 
early compliance date were suggested. We a re , however, bound by the language 
of the sta tu te:  ". . . regulations proposed by the departm ent shall be sub­
m itted  to  the presiding o fficer of each house on the day the house convenes. " 
Delay until June would, th e re fo re , be impossible.

However, budgetary and implementing problems (both yours and ours) have been 
taken into consideration. These problems have been discussed a t  both previous 
Chiefs gatherings and in comments received on th is  and previous proposed regu­
lations. For th is  reason, i t  is planned th a t im plem entation should be on a 
step  by step basis with full implementation several years away.

As an example, we feel th at we should furnish m o st, if  not a ll, of the necessary 
fo rm s, e tc . , a id th a t a system  of re triev a l and dissem ination of the inform ation 
m ust be available. I t  would seem extrem ely doubtful i f  th is would happen over­
night.

C hief, 1 know th a t you as a professional peace o fficer agree on the need fo r a 
statew ide centralized criminal justice inform ation system . You can r e s t  
assured th a t th is  D epartm ent will do nothing to  make i t  impossible fo r  all 
agencies to  take p a r t . I would hope th a t not only a t  the June m eeting , but con­
tinuously, we are able to  discuss its  progress and suggest changes to make i t  
a more valuable tool.

cc: Chief J. L. Rhinos 
Chief Paul Mullenix 
Captain R. L. Burton

Mel J. P erso n ett 
Commissioner
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December 13,  1968

Mel J .  P e r s o n e t t .  Commissioner 
Department of  Public  Safety 
Pouch K, Capi tol  Sulldlng 
Juneau, Alaska

Re* Your F i le  #334

Dear Commissioner:

In your l e t t e r  of  November 12,  196S, you ask f o r  comments con­
cerning  your proposed ru le s  and re g u la t io n s  regarding Criminal 
and I d e n t i f i c a t i o n  reco rd s .

Tn1s program Is  of  such M gnltuda  t h a t  I t  would a f f e c t  the 
budgets o f ,  a t  l e a s t ,  the smaller  depar tments.  I t  would 
r e g u l r e  the a d d i t io n  o f  personnel ,  a d d i t io n a l  copies o f  our 
p r e s e n t  forms, and In some ca s e s ,  new forms. Since a o ; t  o f  
us work on a ca lendar  year  budget, and c u r  budgets have already 
been presen ted ,  1 t  would be impossible to add theso I t ^ n s  for  
1%9.

Also, I be1 leva t h a t  proposed changes and a d d i t io n s  o f  th is  
magnl'  de should bo presented  to the Chiefs Associat ion for  
t h e i r  c o n s id e ra t ion  before 1 t  i s  presented to  th e  L e g is la tu re .

In view o f  tho above, 1 t  1s requested t h a t  you da not present  
t h i s  to the L e g is la tu re  u n t i l  a f t e r  the next  Chiefs ©eating,  
which w il l  be held 1n June,

I have ta lked to  Chief t fu l len l*  o f  Si tka  and Chief Rhlras of
Kodiak. They both agree with the above approach and Have
author iz ed  me to speak fo r  them in t h i s  m at ter .

Yours very truly,

T. H. M il le r  
Chief of  Police  
Ketchikan, Alaska

Id

cc: Chief Mullenfx
Chief Rhinss
Captain Burton, Presi  lent 
Alaska Associat ion Ct iefs o f  Police



MEMORANDUM State of Alaska

R epresentative B arry  Jackson, Chairman 
House Judiciary Com mittee 

Sixth S ta te  Legislature
DATE : March 4 , 1969

FnM: Commissioner Mel J. P erso n ett 
jA  D epartm ent o£ Public Safety$

SUBJECTi Requested Inform ation 
Our File #151 -  1969

The following is  subm itted in answer to  the February 26 req u est of your com m ittee.

#1. "Stop & F risk" — Law or regulation?

As previously s ta te d , I feel th a t  departm ental regulation and policy should 
sa tis fa c to rily  solve any problem th a t  may arise .

In reviewing "Terry vs Ohio", U. S. Supreme C ourt, we find th a t  perm issive
legislation is  not necessary since Ohio had no such law.

D epartm ental regulations which we are drafting  follow, to  a g rea t e x te n t, 
the New York S tate  law and the New York S tate  Police regulations.

I would propose th a t  these regulations be used fo r one year by th is  D epart­
ment before a final choice of s ta tu te  vs regulation is made.

Attached is the f i r s t  d ra f t  of those departm ental regulations.

#2 . R etirem ent Plan fo r S ta te  Troopers.

Although a t  the p resen t tim e m ost of the thinking seems to  lean toward 
something comparable to  the Anchorage Police D epartm ent p lan, I person­
ally feel th a t  o ther s ta te  and city plans and fiscal problems should be 
researched thoroughly prior to  any final decision. I would not suggest th a t  
legislation be introduced p rio r to  th is  study.

#3. P rio rity  Needs of Law Enforcement in Alaska (not lim ited to  S ta te  Troopers).

A. Improved and expanded trainirg capabilities.

B. Centralized inform ation, and the ability to  g a th er, s to re  and r e ­
triev e  i t  instantaneously. This includes, of course, communications.

C. Specialized or technical groups fo r certain  types of investigations.
This includes criminal evidence lab capabilities, e ith er by c o n tra c t, 

state-ow ned, or a combination of both.

D. Modern equipment.



CHAPTER 320 

ST01 & FRISK

Sec. 320.010 Introduction

A. Alaska laws do not include provisions authorizing the a r r e s t  of persons 
on the so-called "Open Charge" or "Suspicious Person" as is allowed in 
some other jurisdictions. Such laws were intended to  provide the police 
with a means of holding a person, while a t  the same tim e conducting an 
investigative inquiry into the circum stances which reasonably brought 
th a t  person under suspicion.

These law s, in th e ir  application, have generally been ruled unconstitu­
tional; however, the courts have a t  the same tim e recognized the need 
fo r  the police to  inquire into a person's actions under certain  circum ­
stances , and the very practical need fo r the police to  be able to  p ro te c t 
them selves from  bodily harm a t  the hands of the person stopped.

Toward th is  end, court decisions indicate th a t  whenever possible the 
court will uphold the o ffic e r's  right to  approach, in terro g ate  and con­
duct a s t r e e t  search of a suspicious person, and th a t  such action does 
not conflict w ith the Fourth Amendment prohibition against unreasonable 
search and seizure. (People vs Rivera, 14 NY 2d. 441; People vs 
M cErlean, 38 Misc. 2d 634; People vs Russo, 38 Misc. 2d 957; People 
vs P e te rs , 18 NY 2d 238; United S ta tes vs V ita, 294 F. 2d 524; Rios 
vs United S ta te s , 364 US 253; People vs Marendi, 213 NY 600; People 
vs E ntrialgo, 19 App. Div. 2d 509; Sup. C t. , Terry vs Ohio 6-10-68).

B. S ta te  Troopers will continue to  stop and question a person, fo r a reason­
able t im e , whom they observe in public under suspicious circum stances 
or who is acting in a manner which reasonably makes th a t person suspect.

They will also search th a t  person fo r dangerous weapons, if the member 
reasonably suspects he is in danger of life  or limb.

C. The lim iting guidelines within which a member may conduct a "stop and 
frisk "  are  as follows:

1. The person is abroad in a public place; and

2. The member reasonably suspects the person:

(a) Is committing; or
(b) Has committed; or

(c) Is about to commit a crim e.



The member may demand the person's name, address, and proof of 
sam e, and an explanation of his actions, and, if  he reasonably su s­
pects he is in danger, he may conduct a search of th a t person within 
the following guidelines:

1. The member may take weapons or anything, the possession of 
which may co n stitu te  an o ffen se , and keep them  until he com­
pletes the questioning of the person, and then:

(a) R eturn them  if  they were possessed lawfully; or
(b) If n o t, he m ust a r r e s t  the person.

D. For purpose of in te rp reta tio n  of the various phrases and wording appli­
cable to  "stop and frisk " , members shall be guided by the following:

1. "Public place", should be considered a place tc  which the general 
public has a rig h t to  r e s o r t , not necessarily a place devoted solely 
to  the use of the public, but a place which is in point of fa c t pub­
lic ra th e r  than p riv a te , a place visited by many persons and usually 
accessible to  the public. This would include, fo r example, the hall 
and s ta irs  of an apartm ent house (People vs Whitman, 178 App. Div. 
193; People vs P e te rs , 18 NY 2d 228),

2. "Reasonable" suspicion or suspect is less than would be required to  
co n stitu te  grounds fo r a r re s t .  When fa c ts  and circum stances 
existing a t  the tim e make i t  not unreasonable fo r an a le r t  member 
to suspect a person, he may stop the person and in terro g ate  him 
in detail as to  his actions. Such things as the hour, the neighbor­
hood, the actions of the person, item s he might be carrying which 
are out of place, actual resemblance to  wanted person, clothing 
matching description of wanted suspect, e tc .

3. "Reasonable" belief of danger to  the member m ust be based upon 
fa c ts  and circum stances existing a t  the tim e which do not make the 
search unreasonable. Such things as the neighborhood, absence or 
presence of a ss is ta n c e , tim e of day, apparent character of the 
person, person's actions, crim e fo r which person is suspect, e tc . 
will be considered.

4. "Reasonable tim e" during which a person may he stopped and ques­
tioned should generally not extend beyond fif te e n  m inutes without 
substantial justificatio n  fo r delay.

E. Members m ust keep in mind th a t a "stop and frisk "  situation is not an 
"in custody" situ atio n , and does not co n stitu te  an a r r e s t .  However, the 

person may be tem porarily detained, even against his will, fo r a b rief 
tim e, even though he need not answer questions. This can include r e ­
turning to  the near scene of the suspected crim e or a survey of the 

surrounding area  fo r evidence of the crime suspected.



In view of th e  f a c t  th a t  the "stop and frisk ’fdoes not co n stitu te  an 
a r r e s t ,  members may not conduct a search of the person or his b e­
longings merely fo r  evidence of a crim e, but by the same token, 
the "Miranda" warning is not required, even though the  provisions 
of the f i f th  amendment do apply.
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''GRAND JURY SUPPLEMENTAL REPORT TO 
THE SESSION COMMENCING MAY 18, 1970

Q Upon formal request and by virtue of information

coming to the attention of this Grand Jury, an inquiry was 

made into the activities of the Alaska State Troopers. As
a result of our investigation and the evidence presented

to us, we find that the rumors concerning criminal activities
of the State Troopers committed by either individuals or

in concert., are vicious, irresponsible, and malicious attacks
without merit or foundation of any kind. We have found in

*

connection with this investigation that the case load of 
the investigators of our law enforcement agencies is appalling. 

That under the existing circumstances, the ratio of criminal 

acts to available law enforcement personnel is such as 

prohibits detection of the perpetrator, proper investigation, 

and punishment of offenders, encouraging criminal activities 

in the Third Judicial District of this State. Throughout 

the week we have heard many witnesses, and there were many 
people not heard who requested to be heard. Because of their 
number, a spokesman for the group was requested and did 

appear before the Grand Jury. Because of the nature of
their request and the explanation of their spokesman as to 

the general content of their testimony, the Grand Jury 
determined that the subjectthought to be related to the 

Grand Jury was outside the scope of its investigation.

of the Honorable James M. Fitzgerald, Presiding Judge of 

•the Superior Court, the Honorable Eben H. Lewis, the 
Honorable C. J. Occhipinti, the Honorable Ralph F.. Moody, 

Judges of the Superior Court, and the Honorable Paul* B. 

Jones, Presiding Judge of the District Court in and for 
the Third Judicial District, State of Alaska. We express

• • r  . «  • «  .  •   • _  .  .  1 •

/I*rv juveA*. H U M . /****• I***1

The Grand Jury was honored by the appearances



Grand Jury's, supplemental report of May 1, 1970. In con­

nection therewith, the Grand Jury compliments those judges 
and the court system in this judicial district for the 

application of philosophical ideals applied to sentencing.
We believe, however, that-those concepts adopted by the 

court are many years ahead of the physical facilities now 

available to make such sentencing practice practical and 
functional. We note the extreme case load of th? parole 

and probation officers is such as to make their efforts 
and assistance in the rehabilitation processes practically 
ineffectual. The physica’ detention facilities are 
extremely inadequate and therefore do not lend themselves 
to the separation of those persons convicted of crime in 

any manner which would allow any effective rehabilitation 

practices to be effected during confinement. It is with 
unanimous consent that we urge the courts to adopt a more 

stringent sentencing practice looking to the protection of 

the public and giving effect to the constitutional guarantee 
of our citizenry that they indeed be secure in their persons, 
houses, papers, and effects.

We would further recommend a more substantial
bail Be required on persons charged with the commission of
crime and more particularly on those who have demonstrated,
by prior offenses, their danger to persons and property in

the community and their unwillingness to comply with the
laws of the community. We appreciate the difficult

problems in, the administration of justice and readily
recognize that sentencing anc bail is a matter of which
the minds of reasonable men regularly differ, and that

<
those persons charged with the most* serious’ responsibility ’ 
of sentencing their fellow man to incarceration for a 

term of years is not and has not been a matter taken



lightly by the judiciary of this judicial district. While 
we accord these judges our highest respect, we believe 

that the sentence and bail practice adopted by them 
should conform to the needs and demands of our community 

in these times. We have given serious consideration to 

the impediments to the administration of justice as well 

as administration of the courts by the statute allowing dis­

qualification of judges. It is our belief that the preemption 

of judges, not being subject to question, is seriously 

abused. V.re conclude that the statute is invoked net for 
those purposes contemplated by the statute but rather to 

disqualify a judge whose sentencing practice differs from 

that believed to be in their clients best interest. We 
seriously urge the amendment of this statute to allow 
opposing counsel to challenge the good faith of the 
disqualification and require its use in conformance with 

the statutory purpose. The Grand Jury has found that the 
general public is not well informed as to the convictions 

of criminals or the punishment meted out by our courts for 
criminal acts. This, we believe, results in a lack of 
trust and loss of faith in law enforcement as well as 

the administration of justice. We strongly recommend that 
the news media adopt a reporting practice that will provide 

the public with a complete and accurate reflection of 
sentence and punishment by the court without selecting 

particular cases of interest, Such reporting practice 

will be an added contribution by the news media to public 
•service which, we feel, will have a strong, deterrent 

effect on further crime.
DATED at Anchorage, Alaska, this 22nd day of-

May, 1970.

GRAND JURY W RMAN
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W I L L I A M  I I .  J A C O B S  

E X C C U l ' V E  D I R E C T O R

L A V /  O F F I C E S  O F

ALASKA LEGAL SERVICES CORPORATION
3 0 0  “G "  S T R E E T .  S U I T E  3  13 

A N C H O R A G E ,  A L A S K A  9 0 5 0 ,

T e l e p h o n e  2 7 2 - 9 4 3 1

P H I L I P  B .  B Y R N E

DEPUTY DI R. CT OH

J O H N  S .  H C D L A N D  

LITIGATION SUPERVISOR

Hay 7 ,  19 70

The H o n o ra b le  G. K ent Edw ards 
A tto r n e y  G e n e ra l 
D e p a rtm e n t o f  Lav;
Pouch "K"
J u n e a u , A la s k a  9 9 8 0 1  

D ear H r. E dw ards:

On May 6 ,  1 9 7 0 ,  you sp o k e  w ith  me a b o u t  th e  p r o p r i e t y  o f  o u r  s u b m is ­
s io n  t o  th e  J u d i c i a r y  C om m ittee o f  a m em orandum ..giving o u r  v ie w s  a s  
t o  th e  l e g a l i t y  o f  s t a t e  c o n s t r u c t i o n  o f  th e  TAPS r o a d .  T h is  memo 
was s u b m itte d  a t  th e  r e q u e s t  o f  th e  J u d i c i a r y  C om m ittee  and f u l l y  
d i s c l o s e d  th e  f a c t  t h a t  we r e p r e s e n t e d  p e r s o n s  w ith  p a r t i s a n  v ie w s 
on th e  m a t t e r .  You s u g g e s te d  t h a t  t h i s  was im p ro p e r  b e c a u s e  o f  
p e n d in g  l i t i g a t i o n  in v o lv i n g  th e  same i s s u e s .  Mr. P r i c e  o f  y o u r  
o f f i c e  a l s o  c o n ta c t e d  Mr. Regan i n  th e  same v e i n .  So a s  t o  c l e a r  
up any p o s s i b l e  m is u n d e r s ta n d in g ,  I  w ould l i k e  to  r e f e r  you t o  th e  
a p p r o p r i a t e  p r o v i s i o n s  in  th e  Code o f  P r o f e s s i o n a l  R e s p o n s i b i l i t y  
and C anons o f  J u d i c i a r y  E t h i c s  o f  th e  A m erican  B ar A s s o c i a t i o n ,  
e f f e c t i v e  J a n u a r y  1 ,  1 9 7 0 .

DR 7 - 1 0 7  (G) and  (4 )  o f  th e  Code p r o v id e s  a s  f o l lo w s :

(G) A la w y e r  o r  law  f ir m  a s s o c i a t e d  w ith  a c i v i l  
a c t i o n  s h a l l  n o t  d u r in g  i t s  i n v e s t i g a t i o n  o r  
l i t i g a t i o n  make o r  p a r t i c i p a t e  in  m aking an 
e x t r a j u d i c i a l  s t a t e m e n t ,  o t h e r  th a n  a q u o t a ­
t i o n  from  o r  r e f e r e n c e  t o  p u b l i c  r e c o r d s ,  
t h a t  a r e a s o n a b le  p e r s o n  w ould e x p e c t  t o  be 
d is s e m in a te d  by m eans o f  p u b l i c  c o m m u n ica tio n  
and  t h a t  r e l a t e s  t o  . . .

(4 )  [ h ] i s  o p in io n  a s  t o  th e  m e r i t s  o f  th e  
c la im s  o r  d e f e n s e s  o f  a p a r t y ,  e x c e p t  
a s  r e q u i r e d  by law  o r  a d m i n i s t r a t i v e  
r u l e .

DR 7 - 1 0 7  (1 )  p r o v id e s  a s  f o l lo w s :

(3 )  The f o r e g o in g  p r o v i s i o n s  o f  DR 7 - 1 0 7  do n o t  
p r e c lu d e  a la w y e r  from  r e p l y i n g  t o  c h a r g e s  
o f  m is c o n d u c t p u b l i c l y  made a g a i n s t  him  o r
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The H o n o ra b le  G. K ent E dw ards 
May 7 ,  .1970 
Page Two

fro m  p a r t i c i p a t i n g  i n  th e  p r o c e e d in g s  o f  l e g i s ­
l a t i v e ,  a d m i n i s t r a t i v e ,  o r  o t h e r  i n v e s t i g a t i v e  
b o d i e s .

U nder th e  c i r c u m s ta n c e s ,  I  t h i n k  you w i l l  a g re e  t h a t  o u r  a c t i o n s  
w ere  n o t  c a l c u l a t e d  t o  p r e j u d i c e  th e  i m p a r t i a l i t y  o f  th e  p e n d in g  
l i t i g a t i o n ,  and a r e  p l a i n l y  p r o p e r  u n d e r  e t h i c a l  s t a n d a r d s .

S i n c e r e l y ,

ALASKA LEGAL SERVICES CORPORATION

W illia m  H. J a c o b s  
E x e c u tiv e  D i r e c t o r

WHJ/dp

cc: R e p r e s e n t a t i v e  B a rry  J a c k s o n  /
C hairm an
House C om m ittee on th e  J u d i c i a r y  
Pouch "V"
J u n e a u ,  A la s k a  9 9 0 0 1

D ic k e rs o n  R egan, E sq .
A la s k a  L e g a l S e r v ic e s  C o r p o r a t io n  
Ju n e  a u , A 3. a sk a 9 9 001



Pcij

J o h n s t o n  J e f f r i e s

A T T O R N E Y  A T  L A W

p .  o .  b o x  : i x x x  2 9 4 0

K e n a i, A-ia-ska 9 9 6 1 1
TELiPHONt^jg^j^ 2 8 3 - 7 8 3 8

/>• .<■>., : f j p '■>■'•■ . V;;; ": i:’"
April 16, 19<S9

M r. P e t e r  L aB nte  
A n c h o rag e  B ar A s s o c ia t io n  
7 3 1  I  S t r e e t  
A n c h o ra g e , A la s k a

Rei Divorce Fesa and Vital Statistics

Daar Pete»

Would you p l e a s e  g iv e  t h i s  l e t t e r  t o  t h e  p r o p e r  
C om m ittee o f  y o u r A s s o c i a t i o n .

No doubt y o u , like o t h e r  attorneys, have had t o  
c o n te n d  w ith  Statute No. 1 8 . 5 0 . 2 8 0 ,  w h ic h  r e q u i r e s  th e  
p l a i n t i f f  in  a d iv o r c e  c a s e  t o  f u r n i s h  t h e  c o u r t  w i th  a l o t  
o f  c o n f i d e n t i a l  in f o r m a tio n  on a b la n k  fo rm . F r a n k ly ,  some 
o f  ny c l i e n t s feel th e y  s h o u ld  n o t  h a v e  t o  f u r n i s h  this 
i n f o r m a t io n  b e c a u s e  i t  i s  c o n f i d e n t i a l  and  n o t a b s o l u t e l y  
n e c e s s a r y  f o r  t h e  g r a n t i n g  o f  a d e c r e e  o f  d i v o r c e .  I  u s u a l ly  
end up h a v in g  t o  f i l l  o u t  t h e  form s m y s e lf ,  and t h i s  t a k e s  
a l o t  o f  t im e .

We e t i l l  a d h e re  t o  th e  $ 3 0 0 .0 0  minimum f o r  en  un­
c o n t e s t e d  d i v o r c e ,  w h ich  I  f e e l  i s  to o  low i.r» v iew  oi h a v in g  
t o  f u r n i s h  t h i s  a d d i t i o n a l  p a p e r  w ork f o r  th e  B ureau  o f  V i t a l  
S t a t i s t i c s .  T v e r y  f r a n k l y  f© * l  t h a t  we s h o u ld  n o t  h av e  to  
do f r e e  w ork f o r  t h e  B u reau  o f  V i t a l  S t a t i s t i c s  and I  th in k  
t h i s  i e  an  im p o s i t io n  upon t h e  la w y e rs  a s  w e ll  ®s th e  c l i e n t a ,

I  atn, t h e r e f o r e ,  s u g g e s t in g  a s  a n  i n d i v i d u a l  a t t o r n e y  
t h a t  we I n c r e a s e  o u r  f e e s  a c c o r d in g ly  o r  t h a t  p r o p e r  a c t i o n  
b e  ta k e n  t o  r e p e a l  t h i #  law  w h ich  I  t h i n k  im poaes upon a t t o r n e y s  
and  may b e  v e r y  q u e s t i o n a b l e  from  th e  s ta n d p o in t  o f  i t s  
c o n st, i t  u t  io n a  1 i t  y . w

fcsiiY-. X > . jf*v. "f ■ ; 'i ■} . '\f- Ui V  . .. ^



Mr. Peter LaBfte 2 - April 15, 1969

In other words, I  question that there i s  any reason­
able relationship between the exercising of this police power 
(if ao it way bo called) and the furnishing of this confidential 
information*

J j / b l k

cci Mr. Jame« E. Fisher 
plsher f* Hbrnaday 
Attorneys at Law
F. 0 . Box 397 
Kenai, Alaska 99C11

C hairm an  o f  th e  J u d i c i a r y  C om m ittee  
A la sk a  r t a t e  L e g i s l a t u r e  
J u n e a u , A la sk a

Very truly yours

J o h n s to n  J e f f r i e s





HOUSE CONCURRENT RESOLUTION NO. 1

The reason# and need for this resolution ere Bet out l:i the 
“whereas" clauses. The committee amendment would add the words 
“for a full day's service” In the last line. This amendment 1b 
to tuggest that the court's rule dealing with Jurors’ fees be flexible 
enough to allow for various situations but without creating an un­
due administrative burden for the courts. The maximum fee would 
be $35 per day. Some factors to consider in determining a person's 
fee are the amount of tliae spent as a member of a panel or in re­
porting to the court and the fact that such service for any portion 
of a day may make It Impossible for the person to pursue his regu­
lar livelihood that day.

Barry WT^Jackson, Chairman
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A M E N D M E N T

IN THE HOUSE BY THE JUDICIARY CO
TO: HOUSE CONCURRENT RESOLUTION NO. 1

Page 1, Line 24: After the "$35" and before the period insert
"for a full day's service".



FREE CONFERENCE COMMITTEE REPORT

ON

FCCS SCS CSHJR 11

The need for and the reasoning behind this resolution are set out 

at page 427 of the 1969 House Journal. In its amendment of Art. IV, 
Sec. 2 of the Alaska Constitution, the free conference committee sub­
stitute makes clear that a justice serving as chief justice may not 
succeed himself in that office although he may again serve as chief 
justice after one or more intervening terms. It is understood that 
when a "vacancy" occurs in the office of chief justice this is not 
a vacancy to be filled by the governor under Art. IV, Sec. 5, but 
simply a situation that requires the remaining justices to again 
select one of their number to serve as chief justice; the man selected 

begins a new three-year term and does not serve only the remaining 
portion of his predecessor's term. In this situation the governor 

will follow the normal procedure to appoint a new justice, leaving 
the selection of the chief justice to the members of the court.

Senator"Terry Miller, Chairman Rep. Barry'W. Jackson, Chairman 

SenatorRobert H. Ziegler Rep. Wendell P. Kay

Senator Edward A. Merdes Rep. Tom Fink



, I '
JOHN H . DIMONO, ASSOCIATE JUSTICE 

JAY A. RABINOWITZ, ASSOCIATE JUSTICE 

GEORGE F . BONEY. ASSOCIATE JUSTICE 

ROGER Q. CONNOR, a s s o c i a t e  j u s t i c e

BUELL A. NESBETT, C H IE F JU STIC E
jgfoprentE Court 
JSinie of j&Iaafea

9 4 1  FO U R TH  AVENUE 

A N CH O R A G E. ALASKA

98901

February 27* 1969

The Honorable Barry W. Jackson 
Chairman, House Judiciary Committee 
House of Representatives 
Capitol Building 
Juneau, Alaska 99801
Dear Chairman Jackson:

You have asked that I comment on House Joint Resolution
No. 11 which proposes amendments to the Alaska Constitution making 
the office of Chairman of the Alaska Judicial Council elective 
among the members of the Council and rotating the office of chief 
justice among the justices annually.

In my opinion these amendments would not be in the public
interest. The Alaska Court System is a unified court system pat­
terned after that of New Jersey which was in turn created after 
the pattern developed by the American Bar Association to be the 
ideal court system for a state of the United States.

The main concept of the unified court system is that all
of the courts of the state are tied together as an administrative 
unit under the supervision of the supreme court which is given 
rule-making power and headed by a permanent chief justice. The 
unified court system eliminates the traditional inefficient court 
pattern where each layer of courts from the justices of peace up 
through the district court judges, superior court judges, as well 
as the supreme court operates as an independent entity. In fact, 
each of the judges, being elected, is totally independent of any 
central administrative or budget control. The unified court system 
not only ties all of the courts together administratively, it places 
them under one budget and under one set of rules promulgated by the 
supreme court.

Before going further let me make it clear that objection 
is not based on a desire on my part to retain the office of Chief 
Justice or the chairmanship of the Alaska Judicial Council per-



raanently. I will have reached retirement age by June of next year 
and it has for some time been my intention to retire at that time. 
This would be before the proposed constitutional amendment would 
have been voted on at the next general election in 1970, even if 
it were approved by this legislature.

My real concern is to see.that the modern constitutional 
provisions that are a substantial part of the reason why the Alaska 
Court System has in a period of ten years become one of the most 
modern and advanced court systems in the United States are not 
destroyed.

First, consider the proposal that would remove the Chief 
Justice as permanent chairman of the Alaska Judicial Council and 
make the chairmanship elective among the members of the Council.
The Council is composed of three members appointed by the Alaska 
Bar Association and three lay members appointed by the governor 
and approved by the legislature. The Chief Justice of the Supreme 
Court, who by the constitution is also made the head administrator 
of the court system, is the permanent chairman.

If the chairmanship of the Council is made elective 
there seems to be little doubt but that in most years the chair­
manship would go to a lawyer member of the Council. With a mem­
bership of three out of seven, including the chairmanship, the 
Council would be weighted and oriented to the Bar. The objection 
to this is that the Judicial Council was Intended to be judicially 
oriented. This can be best accomplished by having a judge as 
chairman. In the event a lay member was elected he would be con­
siderably handicapped in attempting to discharge the duties of 
that constitutional office in view of his unfamiliarity with the 
administrative problems of the Alaska Court System, not to mention 
the other intricate problems connected with the evaluation of a 
court system d recommending studies and changes to improve its
efficiency. .th only one judge on the Council it is not likely
that he wouK see much service as the elected chairman.

The constitutionally stated purpose of the Judicial 
Council is to sponsor studies designed to lead to the improvement 
of the administration of justice by the courts. The reason the 
constitution•makes the permanent head administrator of the court 
system the permanent chairman of the Judicial Council is because 
he is the person best suited because of his intimate knowledge of 
the court system to advise the Council as to the needs of the 
courts.

My experience as chairman of the Alaska Judicial Council 
for the past ten years convinces me that the balance in the mem­
bership of the Council is too delicate. It has been my observation

The Hon. Barry W. Jackson
February 27* 19^9Page 2



that with respect to questions which affect the members of the Bar 
the three attorney members of the Council will generally vote as 
a block. This is understandable since the main sphere of their 
interest is the common welfare of the members of the association 
which appointed them. It has also been my observation that the 
three lay members are not committed to a point of view or school 
of thought and try to approach each problem with the objective 
intent of doing what is in the best public interest. The seventh 
member of the Council, the Chief Justice, under the theory of the 
constitutional article, is supposed to act as the swing vote. How­
ever, the fine balance of the Council is immediately upset if a 
lay member of the Council is absent from any given meeting, or, 
for that matter, if a law member is absent from any given meeting.

In my opinion the membership of the Alaska Judicial 
Council should be broadened along the lines of the membership of 
similar councils in other states. For example, the Judicial Council 
of California has 21 members. Fifteen are judges, four are lawyers 
and two are legislators. The Judicial Council of Washington has 
17 members. Thirteen are judges and laymen and four are lawyers.
The Judicial Conference of New York has 15 members, most of whom 
are judges. The Chief Justice is the permanent chairman in each 
state.

I think the Alaska Judicial Council should include three 
judges Instead of one. Three legislators should be added and the 
lay membership increased to six. Since it is supposed to be a 
judicial council, there is every reason why, in addition to the 
Chief just:! 3e, there should be a judicial member representing the 
superior and the district courts. In order to create and maintain 
a better understanding of the functions of the Council by the 
legislature, legislators should also serve on the Judicial Council 
as they do In most other states. I am proposing such expansion at 
this time.

The most Important duty of the Alaska Judicial Council 
is the selection and nomination of candidates for judicial office 
to the governor. There is nothing technical about the selection 
of candidates for judicial office. The education and experience 
of every applicant is established by the known facts of his life.
The applicant's Integrity, character and reputation in the com­
munity, as well as his reputation as a practitioner, are matters 
that are well known to everyone in the community or can be deter­
mined with small effort. It is not necessary that the selection 
and nomination of judicial candidates be confined to a body which 
is entirely dominated by Judges and lawyers.

The Hon. Barry W. Jackson
February 27, 1969
Page 3



The Missouri Plan of judicial selection has how been 
adopted by the states of New Jersey, Kansas, California, Iowa, 
Illinois, North Carolina,. Colorado and Nebraska. Many other 
states are attempting to amend their constitutions to adopt this 
plan. Under the plan state bar associations have always, and 
understandably, been given representation on the nominating body. 
For example, in California there are 4 lawyers of 21 members and 
in Washington 4 lawyers of 17 members. In no state has theBar. ( 
been given as many as 3 out of 7 seats, not to mention the chair­
manship which is invariably retained in the Chief Justice. Alaska
should ma^e a change but it should be In a direction, opposite from
that Jj.rdposed by House Joint Resolution No. 11. £

With respect to rotating the office of Chief Justice, 
as has been mentioned, Alaska has adopted the unified plan for 
its court system. Under the present functioning of the judicial 
article the Alaska Judicial Council selects the nominees for the 
office of Chief Justice. Since he is to be the head administrator 
of the courts the Council is naturally charged with tbe responsi­
bility of nominating only those candidates for judicial office 
who not only have judicial ability but also have administrative 
ability to the end that they could perform both important func­
tions. Many candidates for Judicial position on the Supreme Court 
with excellent qualifications to be a justice of that court are 
nevertheless not particularly qualified to be head administrator 
of the court system. In fact, many have no interest in any part 
of the function of the Supreme Court expept the traditional duty 
of hearing and deciding cases and writing oplniohs expressing 
the views of the court.

To be concerned with the annual budget, with the problems 
connected with Justifying the budget to the finance committees and 
the legislature, with the overall efficient administration of all 
the layers of the court system including keeping calendars cur­
rent, requiring that all of the judges of the courts comply with 
all of the rules of administration in connection with their day 
to day operations is not a task that would appeal to every person 
who might otherwise be qualified to be a justice of the court.
It was with this in mind that the American Bar Association recom­
mended the concept of the permanent head administrator of the 
court system, who was to be the chief justice, who was to be a 
man selected for his dual abilities and on the basis that he 
desired to be the permanent head administrator of the court system.

The proposed constitutional amendment would make it 
mandatory that the office of Chief Justice be rotated among the 
five justices of the supreme court of Alaska annually. Under such 
a provision a Justice of the court would have no choice but to be-

The Hon. .Barry W. Jackson
February 27, 1969
Page 4
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come Chief Justice for a period of one year when his turn came 
under the rotation plan. He may be interested in performing 
the administrative duties of the Chief Justice or he may hot be. 
Upon assuming the duties of that office under the rotation sys­
tem he would be required to spend a major part of his time for 
his first year in office learning all the details of administra­
tion with which he had not been concerned prior thereto. He would 
always be administering a budget which he had no part in preparing 
It would not be possible for the judge to tarry his regular 
Judicial duties as well as spend the time required in order to 
familiarize himself with his new administrative duties before 
his term of office as Chief Justice would have expired. The 
next Chief Justice would then assume officer under the same cir­
cumstances and would again be administering a budget with which 
he had absolutely no part in the preparation. No Chief Justice 
under these circumstances would be in a position to obtain a 
good perspective of the administrative problems of the Alaska 
Court System in time to effect any needed Improvement, not to 
mention the planning of any overall improvement program.

Under a rotation plan there would be no continuity of 
policy and more important, there would be no continuity of 
responsibility. There would undoubtedly be a tendency by some to 
put off the tough administrative decisions since the term of of­
fice is short. The Administrative Director of Courts cannot 
make the tough decisions which affect judges and highly classified 
employees. The authority of the office of Chief Justice as well 
as his affirmative backing is necessary. The Chief Justice is 
made the head administrator by the constitution, not the Adminis­
trative Director. If the budget is administered in a given year 
to a deficit, it is the Chief Justice who is responsible to the 
legislature, not the Administrative Director. Furthermore, ad­
ministrative directors come and go. Alaska has had four since 
statehood. All have resigned to accept better positions. It 
requires a minimum of one year for a new Administrative Director 
to become familiar enough with the system to assume the full 
responsibility of the office in every area of its responsibility.

While, as has been mentioned, many of the Justices of 
the Supreme Court may have no particular interest'in assuming, 
the administrative duties of Chief Justice, nevertheless it is 
not likely that any justice would decline to assume 'those duties 
in view of the honor and prestige the position can reflect.

It has been said that the practice of rotating the 
office of chief justice has been quite successful in the state of 
Washington and in other states. The fact is that the state of



Washington does not have a unified court system. The supreme 
court of that state does not have supervisory control of all of 
the other courts of the state and does not have the constitutional 
rule-making power. That court does not budget for the entire 
court system and has no direct responsibility for example, for 
the efficient operation of the superior courts or the Justice 
courts of that state. In short, the state of Washington does 
not have a unified court system although at least two members of 
that court have mentioned to me on occasion that it would be 
extremely desirable from their point of view if the state of 
Washington did have the unified court system.

The unified court system, with respect to administration 
has been adopted in whole or in part in the states of New Jersey,

* Kansas, California, Iowa, Illinois, North Carolina and New York. 
The office of chief justice is not rotated in any of these states. 
In fact, the office of chief justice is not rotated in 30 states. 
In 20 states the office is either elective by the voters, elective 
by the court, or rotated by court rule. In less than 5 states is 
rotation required by statute or constitution.

The chief justice is not, as is sometimes alleged, the 
administrative ruler of the court system. He can only act through 
rules of administration which are promulgated by the supreme 
court as a body.

It is my view that amending the Alaska Constitution to 
make the office of Chairman of the Judicial Council elective 
among the members of the Council and providing that the office 
of Chief Justice be rotated annually among the members of the 
Supreme Court would strike at the very heart of the concept upon 
which the unified court system is based.

Sincerely yours,

.'jBuell A. Nesbett 
Chief Justice

The Hon. Barry W. Jackson
February 27, 1969
Page 6
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BUELL A. NESBETT, c h i e f  j u s t i c e

JOHN H. OIMOND, A S S O C IA T E  J U S T IC E t̂atc of (Alashn
JA Y  A. RABINOWITZ, A S S O C IA T E  J U S T IC E  

GEORGE F. RONEY, a s s o c i a t e  J U S T IC E  

ROGER G. CONNOR, A S S O C IA T E  JU S T IC E

A N C H O R A G E , A LA S K A

9 4 ! F O U R TH  A V E N U E

February 25, 1969

The Honorable Jalmar M. Kerttula 
Speaker of the House 
Alaska House of Representatives 
Capitol Building 
Juneau, Alaska 99801
Dear Speaker Kerttula:

In a recent communication from me to the Chairman of
the House Judiciary Committee expressing my views on the merits 
of pending House Joint Resolution No. 11, I pointed out in some 
detail, why, in my opinion, that resolution is not in the public 
interest. The resolution ^reposes that the office of Chief 
Justice of the Supreme Court be rotated annually among the jus­
tices of the Supreme Court; that the Chief Justice be removed as 
permanent chairman of the Alaska Judicial Council and that the 
chairman be elected annually by the members of the council.

Without repeating the detail contained in my letter to
the chairman of the House Judiciary Committee as to why House 
Joint Resolution No. 11 should not be adopted, I will only re­
iterate that if the present proposed constitutional amendment is 
effected the chairmanship of the Alaska Judicial Council would, 
in moat years, go to a law member of the Council. The objection 
to this is that the Judicial Council was intended to be judicially 
oriented. This can be best accomplished by having a judge as 
chairman. In the event a lay member was elected he would be con­
siderably handicapped in attempting to discharge the duties of 
that constitutional office in view of his unfamlllarlty with the 
administrative problems of the Alaska Court System, not to mention 
the other intricate problems connected with the evaluation of a 
court system and recommending studios and changes to improve its 
efficiency.

I have served as Chairman of the Alaska Judicial Council for 
approximately ten years. Based on this experience it is my opinion 
that the present membership of the Council is too finely balanced.



The constitution provides that the Council be composed of three 
attorney members appointed by the Alaska Bar Association; three 
non-attorney members appointed by the governor and confirmed by 
the legislature. The seventh member is the Chief Justice.

It has been my observation that with respect to questions 
which affect the members of the Bar the three attorney members of 
the Council will generally vote as a block. This is understandable 
since the main sphere of their interest is the common welfare of 
the members of the association which appointed them. It has also 
been my observation that the three lay members are not committed 
to a point of view or school of thought and try to approach each 
problem with the objective intent of doing what is in the best 
public interest. The seventh member of the Council, the Chief 
Justice, under the theory of the constitutional article, is sup­
posed to act as the swing vote. However, the fine balance of the 
Council is immediately upset if a lay member of the Council is 
absent from any given meeting, or, for that matter, if a law 
member is absent from any given meeting.

In my opinion the membership of the Alaska Judicial 
Council should be broadened along the lines of the membership of 
similar councils in other states. For example, the Judicial Council 
of California has 21 members. Fifteen -are judges, four are lawyers 
and two are legislators. The Judicial Council of Washington has 
17 members. Thirteen are judges and laymen and four are lawyers.
The Judicial Conference of New York has 15 members, most of whom 
are judges. The Chief Justice is the permanent chairman in each 
state.

The most important duty of the Alaska Judicial Council 
is the selection and nomination of candidates for judicial office 
to the governor. There is nothing technical about the selection 
of candidates for judicial office. The education and experience 
of every applicant is established by the known facts of his life. . 
The applicant's integrity, character and reputation in the com­
munity, as well as his reputation as a practitioner, are matters 
that are well known to everyone in the community or can be deter­
mined with small effort. It is not necessary that the selection 
and nomination of judicial candidates be confined to a body which 
is entirely dominated by judges and lawyers.

It is my recommendation therefore, that the membership of 
the Alaska Judicial Council be broadened and that instead of three 
non-attorney members there be six non-attorney members and that ther 
be included in the membership three members of the legislature who a 
not lawyers or retired judges and that the judicial membership be 
Increased from one to three. This would create a Council of 15 
members which is more in line with the type membership which exists 
in other states.

The Hon.'Jalmar M. Kerttula
February 25, 1969
Page 2



It is recommended that the following resolution be 
approved by this session of the legislature;

The Hon. Jalmar M. Kerttula
February 25, 19&9
Page 3

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
Sec. 8 of Art. IV of the Constitution of the State of
Alaska is amended to read;
Section 8. The judicial council shall consist of 
fifteen (SEVEN) members. Three attorney members shall 
be appointed for six-year terms by the governing body 
of the organized state bar. Six (THREE) non-attorney 
members shall be appointed for six-year terms by the 
governor subject to confirmation by a majority of the 
members of the legislature in joint session. Three 
members of the legislature who are not lawyers or 
retired judges shall be selected for year terms
T5y the legislature. One' superior court judge arid one
'district Judge shall be appointed for six-year terms 
by the 'chief Justice. Vacancies shall Tfe filled for 
the unexpired term in like manner. The appointment 
of lay members shall be made with due consideration 
to area representation and without regard to political 
affiliation. The chief justice of the supreme court 
shall be ex-officio the fifteenth (SEVENTH) member and 
chairman of the judicial council. No member of the 
judicial council, except the chief justice, the 
superior court judge, the district judge, and the mem­
bers of the legislature, may hold any other office or 
position of profit under the United States or the state. 
The judicial council shall act by concurrence of eight 
or more members and according to rules which it adopts.
It had been my intention to propose the above amendment 

to the next Constitutional Convention. However, since House Joint, 
Resolution No. 11 has come before this session of the legislature 
J. have decided to act before the next Constitutional Convention.

Therefore, in the utmost sincerity, and believing It to
be in the best interests of the State of Alaska, I ask that this 
resolution be introduced and approved by this session of the 
legislature.

Sincerely yours,

Chief Justice, Supreme Court 
of Alaska

BAN:eb



TO : r— Honorable Eugene Miller f il e  n o ;

House of Representatives
State Capitol, Juneau ^atc

d a t e  = April 5, 196b
e r o m : Wallace H. Noerenberg^j^ s u b j e c t : HJR-4-3" /4

Deputy Commissioner of 
Commercial Fisheries

DEPARTMENT OF FISH AND GAME

In response to your request of yesterday for specific information on Continental 
Shell problems, and Alaska's specific involvement, I regret that I have not had 
time to do a thorough research job. Documentation of the precise volume and 
value of all fisheries of the Alaskan Shelf areas has only recently been attempted.

I will briefly summarize the latest estimates of the key species which are found 
on Alaska's Coastal and Shelf areas: (Alaska has 65% or 550,000 square miles of 
the Nation's Shelf areas —  giving us a very special interest in obtaining exclu­
sive use'.)

1. Halibut. 1967 catch 58 million pounds; resource is presently 
thoroughly utilized by U. S., Canadian and Japanese fishermen; 
a drop in catch to less than 50 million pounds in 1968 reflects 
losses due to incidental catches by U. S. S.R., Japanese and 
South Korean trawlers on other fisheries.

2. Salmon. 263 million pounds caught in 1968; about 500 million 
pounds available if runs rehabilitated; presently all taken inside 
territorial waters by U.S. fis’ ermen except for about 15 million 
pounds of Alaskan stocks intercepted by Japanese in Central and 
Northern Bering Sea and Aleutians. Massive movement of most 
of this resource into high seas zones, Shelf and beyond during 
ocean life means Alaska's principal fishery resource would 
susceptible to destruction by foreign fleets if treaty arrangements 
failed.

3. Sablefish or black cod. Average present catch 1 million pounds 
per year in Alaska, Japanese presently catching many times this 
amount (12 thousand metric tons or 26 million pounds in 1968) off 
Alaska. This valuable resource estimated at 60 million pounds 
potential annual catch. Distributed all along Alaska's Shelf 
area and in places to great depths beyond.

4. Pacific Ocean perch. No Alaskan catch at present by Alaskans;
300 million pound catch by Japan in 1968; USSR catch not known; 
estimated annual yield of resource nearly 1 billion pounds if 
managed properly. Distributed at edge of Shelf from Ketchikan 
to tip of Aleutians.

<&
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5. Herring and other fish suitable for industrial use (meal 
production). Only a few million pounds of herring presently 
caught by Alaskans; annual production of all Alaskan areas 
might reach 1 billion pounds if fully utilized. Japan caught 
23,000 metric tons in the Bering Sea alone in 1968. Other 
ground and flatfish,ie., yellow fin sole, rock sole, turbot, 
flathead sole, are very abundant, especially in the Bering 
Sea. Estimated annual catch could reach 1.5 billion pounds; 
the codfish group adds another 500 million annual potential 
at least. Japan managed a catch of 1.4 billion pounds of 
Alaska pollock in the Bering Sea in 1968 —  mostly caught 
by fish sausage fleets just off the Shelf north of Unimak 
Island.

6. The various shellfish potentials are also impressive:

a. King crab. 1966-68 U.S. catches have ranged from
80 to 167 million pounds; with Bering Sea stock added, 
sustained yield should be over 125 million pounds per 
year.

b. Duncjeness crab. 1966-68 U.S. catches in Alaska of 
8-12.5 million pounds. New grounds off Peninsula are 
just being developed. Annual production may reach 
25-30 million pounds.

c. Tanner crab. About 3 million pounds taken in 1968 by 
Alaskans in first attempt. USSR and Japan caught over 
30 million crab incidentally in eastern Bering Sea king 
crab tangle nets in 1968. Sustained yield for Alaska 
Shelfs estimated to be nearly 200 million pounds.

d* Shrimp. Biggest potential of any shellfish —  e.g. ,about 
400 million pounds annually. Present U.S. catch in 
Alaska 35-45 million pounds annually; Japan 29 million 
pounds in 1968; USSR probably more than Japan?

e. Scallops. 1.8 million pounds of meats (equivalent of 
20 million pounds of live scallops) landed in Alaska in 
1968 —  was 15 percent of U.S. total production. Look 
for 10 million pounds in 1969 (fleet tripling, 1st full 
season). Potential yield not established but probably 
at least 15 million pounds of meats annually.
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f) Clams. Health problems (potential poisoning) have 
temporarily stopped industry except for bait. Poten­
tial yield from several species is about 50 million 
pounds if means can be found to clear beaches (testing) 
for operations.

Gene, this hopefully gives you some examples to work with. The fisheries, 
if fully developed, would be worth many times the $219 million wholesale value 
of 1968. Extension of the contiguous fishing zone beyond 12 miles —  to at 
least the edge of the Continental Shelf —  would certainly assist U. S. develop­
ment which at present is stymied not only by price and market problems (70% 
imports consumed by U. S. public) but by shear competition of foreign fleets for 
fishing space adjacent to our coasts. Many of the stocks mentioned —  i.e., 
Pacific Ocean perch, yellow fin flounder, Bering Sea halibut —  are in serious 
biological condition due to too much foreign fishing.

I also enclose copies of three Continental Shelf conventions developed in Geneva 
in 1958 and gradually being adopted by ratification by various nations.

Enclosures



•JUDICIARY COMMITTEE REPORT 
ON

HOUSE JOINT RESOLUTION NO. 51

This resolution proposes to amend the Alaska Constitution so that 
no one can be deprived of his right to vote because he is unable 
to read or speak the English language. At t he constitutional con­
vention, the opinion which evidently prevailed was that "regardless 
of whether they are intelligent or informed, the very nature of 
the mechanics by which we set up our means of voting, which is 
by the written word, they must be able to read what that word is."

However, with today's transportation facilities and communications 
media, all Alaskans can be well informed as to the candidates, 
the issues, and the mechanics of voting, although the language may 
vary from one community to another. Communication need not be in 
English to be effective; justice decries such arrogance. And with 
today's understanding of the requirements of the United States 
Constitution, there is serious question as to the validity of cur 
state provision which, on the basis of ability to read or speak 
English, deprives citizens of the right to vote even though that 
language is not the language of their community.

Barry W. Jackson, Chairman



.TO- JOHN HEDLAND February 13th, 1969
FR JIM SPILLANE
RE VOTING REQUIREMENT OF READING OR SPEAKING ENGLISH

I

PROPOSED AMENDMENT TO THE ALASKA CONSTITUTION %
Replace Article V, paragraph 1, sentence 3 which reads:

"He shall be able to read or speak the English 
language as prescribed by law, unless prevented by 
physical disability." with
"Any person who speaks a language which is spoken 
in common in the community in which he was born, 
raised or lives shall not be required to read or 
speak the English language as a requirement to vote 
in any national, state, or local election."

Replace A.S. 15.05.010(5) which requires a voter be able 
to speak or read English, with
"Any person who speaks a language which is spoken in 
common in the community in which he was born, raised 
or lives shall not £>e required to read or speak the 
English language in order to vote in any national, 

c state or local election."

Repeal A.S. 15.15.200, Sents. 3 & 4 which reads:
"If an election judge is doubtful as to the ability 
of the person to speak the English language, a 
satisfactory showing is made with the person briefly
conversing with the election judge by the use of

*

simple English words. If an election judge is doubtful 
as to whether there is a physical disability preventing 

t/.'f the speaking or reading of the English language, a 
satisfactory showing is made by a written statement 
by a licensed physician that a person is so disabled."
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VOTING REQUIREMENT OF READING OR SPEAKING ENGLISH

••
'*• ? ' ■  

'  " r  ■y .

•v; In the alternative, change the constitution and statute
. . • • . . . . . -if '

;'Vy '■ to read _ . " v- ; • .
• "No person born in the United States or Ut» territories 
shall be required to read or speak English as a
requirement to vote in any national, state or local

'■ftlojtf- hot~ tarn irt US; . , :d e  rri~foV>i a s )  'election. Other persons ̂ shall be able to speak the 
language which is spoken in common in the community
in which they live."

• • #
The requirement that a voter be able to read or speak English’

• is unconstitutional because it was intended as a means 
for determining who was an informed voter, but when 
- applied to communities in which another language is 
spoken in common, it lacks any rational connection 
to that purpose and it causes these natives who satisfy
that purpose to be discriminated against.

»

Requiring that all voters speak English goes beyond assuring 
that the voters are informed. It disqualifies natives 
. that become informed through communication in another 
language.

The criteria for being informed is not whether you can
speak English but whether you can speak the language 
that is commonly spoken around you.

The notion that information is only communicated in 
English is based on our own background of having 
everyone around us speak in English. We could 
communicate and thereby be informed, not because we 
could speak English but because we would speak the 
language everyone else was speaking. This helps to 
explain how a native could be informed even though 
he could not speak English. This is because he is in 
a different situation. For him to be informed, he 
must be able to communicate in the language which



RE:
February 13th, 1969

VOTING REQUIREMENT OF READING OR SPEAKING ENGLISHj •

All criteria for measuring must relate to what they are

The rational between speaking English and being*informed 
' only applies to those people who cannot speak English 
and who are in English speaking communities. There 
is no reason for requiring a native speak English 
when he can become informed, and, thus, satisfy the 
purpose'Of the statute, by speaking the common native

V
language of his community.

Without a rational connection between the requirement 
and the purpose, the requirement is invalid and 
unconstitutional if it denies someone his constitutional 
right.

<Jhe English requirement does not accomplish what it was
.intended to accomplish but does discriminate against

. %

informed Voters, just the opposite of what was 
intended. The English requirement is an ineffective 
test of who is informed because information is not only 
communicated in English but in any language that is 
spoken in common in the community. Therefore the better 
test would be whether a voter can speak the language 
that is spoken where he lives.) The English requirement 
makes sense in a state where English is spoken in 
common throuahout the state. But the rational 
connection between being informed and speaking English 
does not exist in a state like Alaska where there are 
whole communities in rural sections of the state which 
speak another language in common. This language is 
not only native to Alaska but is the language of the' 
natives of this land.



RE
February 13th, 1969

VOTING REQUIREMENT OF READING OR SPEAKING ENGLISH

When a requirement does not fulfill the purpocs for which 
it was intended, it is susceptible to being used for 
purposes for which it was not intended. Because the 
terms of the requirement are broad, they leave a broad 
area of discretion in the election officer, and a 
broad area for abuse of that discretion. The problem 
is it is difficult to measure who is qualified to vote 
in a state where people become informed through 
different native languages. Any attempt to say who is x 
informed falls either on its face as being too 
restrictive or, if the terms are broad enough, it falls 
for granting the election official too much discretion.

The only voting requirement which would have a rational p 
connection to its purpose would be that a voter
understand a language. This would be too difficult to

%

apply without multilingual election officers in every 
village. Therefore, no speaking or reading requirement 
is better than one which cannot be applied and leans 
itself to discriminatory application. Our experience 
with the English requirement is that it is used to 
discriminate against people the election officer doesn't 
like.

Cases have held that where too much discretion is placed
in the election officer's hands, the law is unconstitu­
tional.

Louisiana's requirement that a voter be able to understand 
and interpret the Constitution was declared unconstitu­
tional in Louisiana'v. United States, 380 U.S. 145, 13 
L. Ed 709 (1965), because it bore no relationship to 
a reasonable voting requirement as it was administered
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and because it made the registrar the sole judge 
without setting standards for him to decide if a 
person was qualified to vote. The Court said the 
state constitution vest discretion in the registrars
of voters to determine the qualifications of applicants

•  *

for registration while imposing no definite and 
objective standards upon registrars of voters for the 
administration of the interpretation test. The Court
found that Louisiana provides no effective method whereby

\

arbitrary and capricious action by registrars of voters 
| may be prevented or recressed. 380 U.S. 152-153.

Mississippi required the voter to demonstrate his ability 
. to interpret and understand the state constitution.
The court in United States v. Mississippi, 380 U.S.
128 (1965) held that a statute,fair on its face, vested

%

uncontrolled discretion in the county registrars in
selecting the provisions to be interpreted and was

*. therefore unconstitutional.

The Court in Davis v. Schnell, 93 L. Ed 1093, (195_) held 
that a statute that required a voter to be «»i>le to 
understand and explain the Constitution was unconstitu­
tional because, it vested too great a discretion in the 
registrar. The Court said the statute became a device 
in which the registrar could discriminate. .

Katzenbach v. Morgan, 384 U.S. 641 (1966) held that the
state must apply voting requirements in a non?iscrimina- 
tory fashion. State of South Carolina v. Katzenbach,
383 US. 301 (1966) held that whenever a voting requirement 
which appears fair on its face is used in a discrimina­
tory manner to disenfranchise potential voters, the
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RE VOTING REQUIREMENT OF READING OR SPEAKING ENGLISH

particular use of the voting requirement can no longer
t, • *

be constitutionally tolerated.

With United States v. Guest, 383 U.S. 745 (1966) holding 
that discrimination by an individual as well as by a 
state is prohibited by the Fourteenth Amendment, the 
two Katzenbach cases can be applied to discrimination
by an individual.

* #
The Katzenbach decisions did not have to resort to

Constitutional law because the Voting Rights Act of 1965 
I (42 USC 1973b(e)(2)) covered the situations. However,

the cases do show the Supreme Court is willing to consider 
discrimination in practice as well as discrimination on 
the face of a statute.

Besides cases that held literacy tests to be discriminatory 
in their application, Justices Douglas and Fortas have 
said that such English reading requirements are uncon­
stitutional on their face. Cardona v. Power, 384 U.S.
672 (1966). The majority did.not decide if such a 
requirement was a denial of equal protection, but 
remanded the case to the state court to decide. 384 U.S. 
674.

The United States Constitution does not require a voter 
speak English. The only places literacy tests have 
been upheld are in states in which English is the only
native language to that state. What may be a reasonable

* .

measurement of who a qualified voter is in one state 
may not be a reasonable measurement in another state.

Because the English speaking requirement does not measure
what it was intended to measure, that is who is informed, 
it becomes an inadequate measurement of the use of the 
election officer's discretion. Without an adequate
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VOTING REQUIREMENT OF READING OR SPEAKING ENGLISH

standard to check the election officer's decisions of
who is qualified to vote, the officer is left with an
opportunity to apply his own standards and discriminate%
against whomever he wishes.

These then are the two reasons the Alaska requirement that 
all voters be able to read or speak English is a denial 
of equal protection. It does not measure who is an 
informed voter, nor is it an adequate standard on which, 
to measure the election officer's decisions on who is 
informed to vote.

Beeause no reason exists for the classification of English- 
speaking people in villages which communicate in another 
native language in common, the classification of 
English-speaking people is discriminatory.

Last November, pre-registration of voters became law. Now 
for the first time we have an alternative method for 
determining Who is an informed voter. The informed 
voter will have to know about the pre-registration 
requirement. This is an added reason why we do not 
need a second safeguard, such as the English requirement, 
to determine who is an informed voter, especially when 
this English requirement has the harmful side effect of 
disenfranchising informed native Alaskans who were here 
before Alaska ever became a state.

Exhibit A - map of native communities
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Other alternative wording include: %
1. He shall be required to read or speak English 

or a language which is common to the community 

in which he lives (is from, or is born).
2. Or speak a language which is native to Alaska.



English Literacy Requirement for Voting in Alaska.

I. Present law.
Alaska Constitution Article 5, Section 1.
"Every citizen of the United States who is at least 19 

years of age, meets the registration requirements which may be pre­
scribed by law, and who is qualified to vote under this article, 
may vote in any state or local election. He shall have been, 
immediately preceding the election, for one year a resident of 
Alaska and for 30 days a resident of the election-district in which 
he seeks to vote. He shall be able to read or speak the English 
language as prescribed by law, unless prevented by physical dis­

ability. Additional voting qualifications may be prescribed by 
law for bond issue elections of political subdivisions."

Alaska Statutes Section 15.15.200. Questioning A Voter 

of Doubtful Qualifications.
"An election judge may question any person of doubtful 

qualification attempting to vote and may require identification.
Upon a satisfactory showing that the person is qualified to vote, 
the election judge shall allow the person to vote. If an election 
judge is doubtful as to the ability of a person to speak the English 
language, a satisfactory showing is made by the person briefly 
conversing with the election judge by the use of simple English 
words. If an election judge is doubtful as to whether there is a 
physical disability preventing the speaking or reading of the 
English language, a satisfactory showing is made by a written 
statement made by a licensed physician that the person is so dis­

abled ."
II. Proposed Changes.
Delete from Article 5, Section 1, Alaska Constitution 

sentence reading:
"He shall be able to read or speak the English language as 

prescribed by law, unless prevented by physical disability."
| Delete from A.S. 15.15.200 sentence beginning:
"If an election judge is doubtful as to the ability of a 

person to speak the English language, a satisfactory showing is
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made by the person briefly conversing with the election judge by 
the use of simple English words. If an election judge is doubtful 
as to whether there is a physical disability preventing the speaking 
or reading of the English language, a satisfactory showing is made 
by a written statement made by a licensed physician that the person 

is so disabled."



Arguments for bi-cameralism:
The original reasons for dividing the legislature into two houses, 

basdd upon class or religion, has completely disappeared. For a time, one house 
represented the people, and the other represented geographical areas. With 
the "one man, one vote" decision of the Supreme Court, "this reason has evaporated. 
Both houses now represent the same people.

It is sometimes argued that the two houses are a part of our system 
of "checks and balances'.V This is an incorrect application of the term. "Checks 
and balances" is properly used to a p p ly  to the three branches of the government, 
the legislative, the executive, and the judicial. It does not apply within one 
branch. It is sometimes argued that * bi-cameralism protects against error by 
providing a double check on legislation. In actual practice, however, legislation 
often receives casual condlderatlon in one house because "if there is anything 
wrong the other house will catch it." One conscientious, careful, deliberate 
consideration should be enough, as it is in our city councils and borough assemblies.
Arguments for Unicameralism:

The primary job of the legislature is to legislate, Obviously a one 
house system avoids unnecessary duplication of effort, reduces expenses, and 
promotes legislative efficiency.

A one house legislative svstem wquarely fixes responsibllly, and 
avoids passing the buck. It enables the voters to accurately and fairly 
assess the conduct of the representatives, and to reward the good legislators 
and punish the bad.

In order to resolve differences between the two houses of a bi-cameral 
legislature, it has been necessary to devise the conference committee system. The 
conference committee is undemocratic and eases the work of the lobbyist. Of 
course with a one house legislature the conference committee disappears.
In this century the role of the state legislature with respect to the executive 
has been stedily diminished. The "strong executive" concept, and the calibre 
of work performed by the average state legislature, have combined to reduce 
manv legislative bodies to the proberbial "rubberstamp" position. With a strong 
one house legislature, this trend may be reversed.
Details of the resolution:

CSHJR 63 would vest the legislative power of the state in a single 
house of 61 members, elected for four year terms, one half each two years.

To ensure deliberation, no final vote on a bill could be taken until 
the 6th dag legislative day after introduction, and after appearing on a public 
calendar for at least one day. 47 axakax or more members could shorten the 
period of time.

With the passage of this resolution and its approval by the people 
in the general election of 1970, Alaska would be the first state to 
join Mebraska in a unicameral legislature. England, and eltht of the provinces 
of Candn, Finland, and the Philllppplne Islands, have had a single house legislature.
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MISSOURI

QICnHeb J&lal** S e n a t e
W A S H IN G T O N , D .C , ,20810

March 17, 1970

Honorable Jalmar M. Kertula 
Alaska State House of Representatives 
P. 0. Box 2199
Juneau, Alaska 99801 Subject:

Dear Mr. Speaker:

C O M M IT T E E S:

L A B O R  AND P U B L I C  W E L F A R E  

P U B L I C  WORKS 

D IS T R IC T  O F  C O LUM BIA  

A P P R O P R I A T I O N S  C O M M IT T E E , 

EX O F F I C I O  MEM BER

Electoral Reform —
The Federal System Plan

As you know, the subject of electoral reform has received a considerable 
amount of attention in the 91st Congress. The House has passed a direct 
election resolution, and Senator Bayh's S. J. Res.l, which would establish 
essentially the same system, is now before the Senate Judiciary Committee.
While it is difficult to deny the essential rightness of the one-man, one- 
vote concept embodied in the direct election plan, it has seemed to many in 
the Senate that this principle requires a more stable institutional frame­
work than a nationwide direct election would provide.
We have therefore introduced a modified direct election formula. Our "Federal 
System Plan" would work, very briefly, as follows:

1. A President would be elected if he (1) won a plurality of the 
national vote and (2) won either pluralities in more than 50% of the 
States and D. C77 or pluralities in states with 50% of the voters in 
the election.

2. If no candidate qualified, the election would go to an Electoral 
College where the states would be represented as they are today, and each 
candidate would automatically receive the Electoral votes of the States 
he won.

3. In the unlikely event that no candidate received a majority of 
the Electoral votes, the Electoral votes of states which went for third- 
party candidates would be divided between the two leading national candi­
dates in proportion to their share of the popular votes in those states.

We see several advantages in the Federal System Plan:
.It would give far greater weight to the one-man, one-vote 
pixnciple than does our present system.
.It would help legitimate presidents by compelling them to show 
widespread support throughout the country, rather than just winning 
big in a few areas.
.It would avoid the uncertainties and horsetrading of a runoff.



.It would discourage the formation of ideological splinter 
parties, and encourage continued compromise within a broadly- 
based two-party system.

We are enclosing a portion of the Congressional Record containing the text 
of our amendment and a more complete explanation of it.
Since the Judiciary Committee does not at this time plan to hold further 
hearings before it reports a bill to the floor, we would doubly appreciate 
having your comments on our proposal so that we may share them with our 
colleagues before this matter reaches the floor.

Sincerely,

F.
Robert J. Dole Thomas F. Eagl^fn
United States Senator United States Senator

TFE/acc
Enclosures



Congressional Record
United States
of America PROCEEDINGS AND DEBATES OF THE p i ”  CONGRESS, SECOND SESSION 

Vol. 116 WASHINGTON, THURSDAY, MARCH 5, 1970 No. 33

Senate

SENATE JOINT RESOLUTION 181- 
INTRODUCTION OP A JOINT 
PRESIDENTIAL ELECTION PROC­
ESS REFORM
Mr. EAGLETON. Mr. President, one 

of the most urgent challenges before the 
91st Congress is to reform the presi­
dential election process.

During the 1988 election, doubts that 
had accumulated over the years about 
the adequacy of the electoral college 
were transformed into very real fears— 
fears that a President might be elected 
who had not received a plurality of votes, 
fears of a deal for votes within the elec­
toral college, fears of an election thrown 
into the House of Representatives.

Of all the legislative work before us 
now, none is of greater importance than 
finding a new and better electoral proc­
ess which will measure up to the Intent of 
our democratic Constitution and at the 
same time give new stability and dur­
ability to our governmental Institutions.

Under the leadership of the distin­
guished Junior Senator from Indiana, 
(Mr. B a y h  t, this Congress has responded 
to the demonstrated need and growing 
demand for electoral reform. On Sep­
tember 18.1969, the House of Represent­
atives took the historic step of approv­
ing a constitutional amendment to 
abolish the electoral college and replace 
it with the direct election of the Presi­
dent. Hearings have been held before a 
subcommittee of the Senate Judiciary 
Committee on that amendment and the 
Judiciary Committee will soon begin its 
own consideration of the best method of 
changing the presidential election proc­
ess.

Of the four major alternatives that 
have been advanced in the Congress— 
the .district Plan, the proportional plan, 
the automatic electoral college plan, and

the direct election plan—the latter has 
seemed to me to be preferable. It Is the 
only option which respects the principle 
of popular sovereignty and adheres to 
the general proposition that the Presi­
dent of the people should be the choice 
of those people. Therefore I have co­
sponsored and supported Senate Joint 
Resolution I—the dlrect-electlon plan 
introduced by Senator Bayh In this body 
and enacted In substance by the House 
of Representatives.

In recent months, however, a number 
of troubling problems have been raised 
about possible consequences of the pro­
posed direct election plan—questions 
that I believe cannot be Ignored.

First, under the direct election plan 
it would be possible that a candidate 
could be elected President who lacked a 
broad base of support throughout the 
country. For example, In a multiparty 
race, the victorious candidate could re­
ceive 40.1 percent of the popular vote 
without being the popular choice of the 
voters In aiiy State. Or a candidate in a 
two-way race could lose the contest In 
most of the 50 States and the District of 
Columbia by a close margin and yet be 
elected President by piling up a substan­
tial ma.gin In only one or two States.

Would either of these results be any 
more acceptable to the American public 
than the election, under our present sys­
tem, of a candidate who had won in the 
electoral college but had lost the popular 
vote? I doubt it. In my Judgment, a Presi­
dent of the United States who hopes to 
govern effectively must be able to dem­
onstrate net only tnat ho has a plurality 
in the popu ar vote, but also that he has 
widespread support throughout the en­
tire country.

Second, the runoff which is a necessary 
ingredient of the dlrect-electlon plan

would, I believe, lead Inevitably to the 
proliferation of political parties. These 
parties would not necessarily be na­
tional or even regional parties. They 
would probably be ideological parties 
formed around a particular Issue or based 
on a "personality cult” centered on a 
particular individual. And if these par­
ties were formed it does not require much 
imagination to foresee the kind of bar­
gaining for endorsements, withdrawals 
and votes that could occur, both prior 
to a close election and between an elec­
tion and a runoff.

Why should people not "vote their 
conscience" In a first election when the 
system will probably permit them a later 
opportunity to vot* for a so-called com­
promise choice? >.ay should flacks, or 
farmers, or doctors, or conservationists, 
or feminists bother to compromise 
within the two-party context when their 
most direct route to Influence would ap­
pear to be through running candidates 
who can Uibs presidential elections into 
a runoff situation?

I, for one, am concerned about these 
possibilities. In my Judgment, the well­
being of this country would suffer if 
its presidential elections were marked 
by a multitude of splinter parties, each 
appealing for votes on particular ques­
tions. Our political system would be­
come faetionallecd, with numerous 
groups taking uncompromising stands 
and rejecting ihe realistic compromises 
which are so essential in a democratic 
society. At a time when the tencieneiea 
toward political fragmentation and 
ideological division are all too evident 
in this country, we must view with the 
gravest concern any change in our 
electoral processes that may aid and 
accelerate these tendencies.

Third, the dlrect-eleotton plan raises 
awesome problems relating to vote re­
counts and the possibility that fraud

S3326



committed in Isolated precincts through­
out the United States might taint an 
entire national election.

Let us remember that there are over 
150,000 polling places In the United 
States. In 1060, the miscounting of. a 
single vote In less than half of these 
polling places could have altered the 
entire election outcome. In 1968, a 
change of less than two votes In every 
polling place would have changed the 
outcome. Are we prepared to deal with 
an electoral system In which local 
decisions as to the counting of certain 
incorrectly marked ballots may be the 
crucial factor In determining whether a 
particular candidate has attained 39.9 
percent of the popular vote or 40.1 per­
cent of the popular vote? And are we 
ready to adopt a presidential election 
system In which the actual outcome may 
not be known for weeks or even months, 
even in the absence of a runoff?

Today, on behalf of myself and the 
Senator from Kansas (Mr. Dout). I 
wish to Introduce an alternative pro­
posal In the form of a new Joint reso­
lution.

Our proposal, which we call the “ fed­
eral system plait,’’ has been developed by 
a Washington attorney, Mr. Myron Cur- 
san, in conjunction with my staff. It 
has been reviewed and approved by sev­
eral constitutional. law scholars who 
view it as a substantial improvement 
over the proposed dlrect-electlon plan.

The federal system plan embodies the 
essential rightness of the one-man, one- 
vote principle, but modifies the dlrect- 
electlon plan in an effort to eliminate 
some of its dangers.

It provides that the popular vote win-' 
ner will be declared President so long 
as there is also a showing that his vic­
tory is based upon widespread national 
support.

It eliminates the need for a runoff, 
thereby removing the paralysing effect 
which third parties may have under the 
present system and could have under 
the proposed direct election plan.

It Insures that the results of a presi­
dential election will be known ae soon 
as the count is completed, with no period 
of uncertainty and no opportunity for 
the kind of horse-trading that is possible 
either under the present system or under 
the direct election plan.

The federal system plan would oper­
ate as follows:

Plrst. A candidate who had won a plur­
ality of the total popular vote would be 
declared President if he had also won 
either a plurality in States—Including the 
District of Columbia—which contain 
more than 50 percent of all voters par­
ticipating in the election, or a plurality 
in mere than 50 percent of the States— 
Including the District of Columbia. We 
call this second Initial qualification the 
"50 percent rule.”

Second. If the popular vote winner 
failed to satisfy one or the other of the 
50 percent rule requirements, then the 
President would be selected on the basis 
of electoral votes. The presidential can­
didate with the most popular votes in a 
particular State would be automatically 
awarded the State's electoral vote, which 
would equal the number of Senators and 
Representatives to which that State is

entitled in the Congress. The District of 
Columbia would be treated as if It had 
three congressional votes. A candidate 
with a majority of electoral votes would 
win.

Third. If no candidate received a ma­
jority of the electoral votes, the federal 
system plan would then eliminate all but 
the two national candidates with the 
most electoral votes and redistribute the 
electoral votes of the others. The Elec­
toral votes won by third party candi­
dates would be awarded cm a State-by- 
State basis to tht< two national candi­
dates in proportion to their relative share 
of the popular vote In the respective 
States. The candidate receiving a major­
ity of the electoral votes following this 
redistribution would be elected President.

In tills proposal, we have attempted 
better to mesh two of the concepts upon 
which our governmental structure Is 
based—the concepts of popular sover­
eignty and federalism.

In my judgment, this proposal adds an 
essential Ingredient lacking in a simple 
nationwide popular victory—a legitimat­
ing factor. It provides the means for in­
suring that any popular vote winner will 
have the backing of the people of both 
large and e m a i l states and of States dis­
tributed throughout the country. No man 
would be able to attain the Presidency 
by merely winning an overwhelming 
popular vote In one or two States, or in 
a particular region. Rather, he would 
have to show that his support is suffi­
ciently broad to give him a true mandate 
to be the Chief Executive of the entire 
Nation.

Aside from providing this legitimating 
factor, the federal system plan should 
have a number of other salutary effects:

It should. I believe, reinforce and 
strengthen the two-party system. For 
under Its provisions, the objective of 
each of the major parties would not only 
be to win the national popular vote, but 
also to win In each State. In addition, the 
power of third parties to affect the out­
come of an election, and hence their ap­
peal to the electorate, would be substan­
tially reduced.

The significance of swing States would 
be retained and minority groups within 
those States would continue to have 
power to affect the result of a presiden­
tial race within the two-party frame­
work.

The federal system plan would per­
mit recount and fraud problems to be 
contained and dealt with on the 8tate 
level.

The possibility of qualifying by win­
ning States with 50 percent of the votes 
would be a new and powerful incentive 
to get out the vote.

Mr. President. I am aware that the 
proposal I am introducing today on be­
half of myself and the Senator from 
Kansas (Mr. Dots) comes late in the de­
bate on electoral reform. I am also aware 
that it is a complex proposal and one 
that must be subjected to close scrutiny. 
1 believe, however, that It is essential that 
It be given the most serious considera­
tion. The step we are about to take In 
electoral reform is a momentous one, and 
it should not be taken without first ex­
amining all of the alternatives.

I ask unanimous consent that the

Joint resolution embodying the federal 
system plan be printed In the R ecord  at 
this point. I also ask unanimous consent 
that a detailed memorandum explaining 
both the federal system plan and the 
problems with which It Is meant to deal 
be printed as a supplement to my re­
marks and the resolution. I send to the 
desk the Joint resolution and ask that 
It be appropriately referred.

The PRESIDING OFFICER. The Joint 
resolution will be received and appro­
priately referred; and, without objec­
tion, the joint resolution and memoran­
dum will be printed In the Record.

The Joint resolution ( B J .  Res. 181) 
proposing an amendment to the Consti­
tution to provide for the direct popular 
election of the President and Vlce Presi* 
dent of the United States and for the 
determination of the result of such elec­
tion Introduced by Mr. Esaureoir, for 
himself and Mr. D o l e , was received, read 
twice by Us title, referred to the Com­
mittee the Judiciary, and ordered to be 
printed in R ecord , as follows;

The material submitted by Mr. Eacli- 
t o i t Is  a s  f o l l o w s :

8.J. Ras. 181
Resolved by the Senate and House of Rep­

resentatives of the United States o f  America 
In Congress assembled ( two-thirds of each 
House concurring therein), That the fol­
lowing article la proposed as aa amendment 
to the Constitution o f the United State*, 
which shall be valid to all intents and pur­
poses ss pert o f the Constitution when rati­
fied by the legislatures of three-fourth* of 
the several States:

" a r t i c l e —
"Section 1. The people of the several States 

and the Dlstrlot constituting the seat of 
Government of the United States shall vote 
directly tor the President and Vloe Presi­
dent. in  such elections, each voter shall oast 
a single vote for two persons who shall have 
consented to the joining o f their names on 
the ballot for the offices of President and 
Vice Preeldent. No persona shall consent to 
their name being Joined with that of more 
than one other parson.

"Leo. 3. The voters In each State shall 
have the qualifications requisite for the 
voters of Members of the Congress from that 
Stats, except that any State may adopt less 
restrictive residence requirements for voting 
for Preeldent and Vice President than for 
Members of Congress and Congress may 
adopt uniform residence and aga require­
ments for voting In such election*. The 
Congress shall prescribe the qualifications 
for voters from the Dlstrlot of Columbia.

"Sac. 3. The persons Joined as candidates 
for Prestdont and Vloa President having the 
greatest number of vote* In the election 
shall be declared elected Preeldent and Vice 
President if such persons have also obtained 
the greatest number of votes among the 
candidates running for President and Vise 
President In 8tetes containing more than 80 
per centum of the total number of voters In 
such election or In more than 80 per centum 
of the States.

“If the pair of perrons joined as candidates 
for President and Vice President who re­
ceived the greatest number of vateii through­
out the United States failed to obtain the 
greatest number of votes In States contain­
ing more than 80 per centum of the total 
number of voter* In the election or In more 
than 80 per centum of the States, then the 
votes received by each pair of persons Joined 
as candidates for President and Vice Presi­
dent shall be separated according to the 
States in which they were received and In 
each such State, the pair of persons joined 
aa candidates for Preeldent and Vice Prcel-
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dent who received the greatest number of 
votes therein shall be automatically credited 
with a number of electoral votes which shall 
be equal to the whole number of Senators 
and Representatives to which such State is 
entitled In the Congress, and if any pair of 
candidates for President and Vice President 
shall have received a majority of the elec­
toral votes of all of the States they shall be 
declared eleoted President and Vice Presi­
dent.

"If no pair of candidates for President and 
Vice President shall have received a ma­
jority of these electoral votes, then all but 
the two pairs of such candidates receiving 
the greatest numbers of electoral votes o f all 
of the States shall be eliminated, and the 
electoral votes which any of these eliminated 
pairs of candidates received in any State shall 
be credited to the two leading pairs of can­
didates In proportion to the numbers of 
people who voted for these two pairs of can­
didates in such State. In making this com­
putation, fractional numbers less than one 
one-thousandth shall be disregarded. The 
pair of candidates receiving the greatest 
number of electoral votes After such credit­
ing of electoral votes shall be deolared elected 
President and Vice President.

"Sac. 4. The days lor such elections shall 
be determined by Congress and shall be the 
same throughout the United States. The 
times, plaoes, and manner of holding such 
elections and entitlement to Inclusion on 
the ballot shall be prescribed In each State 
by the legislature thereof; but the Congress 
may at any time by law make or alter such 
regulations. The times, places, and manner 
at holding such elections and entitlement to 
inclusion on the ballot shall be prescribed 
by the Congress for such elections In the 
District of Columbia.

"Sec. 5. The Congress shall prescribe by 
law the time, place, and manner In which the 
results of such elections shall be ascertained 
and declared.

“Sac. 6. If, at the time fixed for declaring 
the results of such elections, the presiden­
tial candidate who would have been entitled 
to election as President shall have died, the 
vlee-preeldentlal candidate entitled to elec­
tion as Vice President Bhall be deolared 
eleoted President.

"The Congress may by law provide for the 
case of the death or withdrawal of any can­
didate or candidates for President and Vice 
President, for the case of the death of both 
the President-elect and Vlce-Preeldent-elect. 
and for the case of a tie.

"See. 7. The Congress shall have power to 
enforos this article by appropriate legislation.

“Sac. 8. The District of Columbia shall be 
treated as a State for purposes of this 
Amendment.

“Ssc. 9. This article shall take effect on the 
let day of May following its ratification."

Ei.rctosai. Collxuu nxroRM—A Casi roa the 
P e d k r a l  S v b t r m  P i  .a n

As Congress considers reforming the elec­
toral process through which this country 
selects Its Presidents, both the simplicity and 
the apparent fairness of the “one man, one 
vote" principle constitute strong arguments 
In favor of a direct election syatom. Certainly, 
these considerations appealed to the House 
of Representatives when It adopted a reso­
lution calling for the direct election of the 
President on September 18,1080.

DIAEOT ELECTION PITFALLS
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phrey was the popular choloe of only 18 
states plus the District of Columbia. Had he 
simply carried New York state by half the 
popular vote margin by whloh Lyndon John­
son carried It In 1084 and lost the seven states 
which he won by relatively close margins, he 
would have been elected President by ap­
proximately 250,000 votes. He would, however, 
have been the preferred choice of tho voters 
of Just six out of 50 states and the District 
bf Columbia. In a federal system such as ours, 
it would certainly seem no more acceptable 
that a man should lie President when he la 
the popular vote winner but the choice of 
only a handful of states than when he is the 
winner in the electoral college but the loser 
In the popular vote. A Chief Executive who 
hopes to govern effectively in the United 
States must be able to show that he is not 
simply the choice of the people, but rather 
that he Is also the choice of the people of a 
number ot states.

There are. however, at least seven serious 
pitfalls In the direct election (winner must 
have at least 40% of the total votes cast) 
system which the House adopted and which 
is now before the Senate Judiciary Commit­
tee. These pitfalls are as follows:

1. A Presidential Candidate could be elected 
even though be failed to receive a plurality 
of the popular votes in most—or conceivably 
in any—of the states. In *980, Hubert Hum­

SPECIAL INTEREST PARTIES
2. An eleotoral system Involving possible 

runoffs inevitably invite* a proliferation of 
special Interest, sectional, and charismatic 
figure parties. «

Professor Maurice Duverger has written 
about the United States: “The absence of a 
second ballot . . .  In the Presidential election 
constitutes In fact one of the historical 
reasons for the emergence and the mainten­
ance of the two-party Bystem." Under the 
proponed direct election syutom, many racial, 
ethnic, and Interest groups would feel that 
they had lost all power In the election proc­
ess since their ability to Influence the out­
come In key swing states with large blocs of 
electoral votes would no longer be relevant. 
Their only hope for regaining leverage under 
a direct, election system would be through 
the creation of n ew " Presidential parties. 
These parties would then solicit votes to pro­
mote their parochial causes—the National 
Gun Party, the National Dairy Farmers’ Pro­
tective Party, the National Students’ Party, 
the Black Welfare Rights Party—with cor.ild- 
erable certainty that they would have an op­
portunity to trade off tholr votes In either 
a runoff election or Immediately before the 
Initial election when surveys Indicated the 
closeness of the vote botwoon the two major 
parly candidates or the uncertainty that 
either of these candidates would obtain 40% 
ot tlio popular vote. To quote Richard Scam- 
mon of the Elections Research Center:

"If you really want to atop proliferating 
candidates under any system you give people 
one vote. This Is really why we have two par­
ties operating In this country In November. 
You only get one shot at voting. Onoe you 
allow people a second shot under any condi­
tions you give the opportunity, for example, 
for Mr. Wallace to In effect say to his elec­
torate, 'Now, on the flrat ballot vote your 
convictions. Stand up for what you really be­
lieve In. You will get another chance on the 
aeoond ballot If you have to. Besides, we 
might make second place.' . . . (The direct 
election with a runoff | la why la some parts 
of tho South in primaries you get the first 
ballot, loaded up with candidate#, sometimes 
enormous numbers . . because everybody 
knows, though, they are going to have a 
second shot at this.” (Hearings on Electoral 
College Reform Before the subcommittee on 
Constitutional Amendments of the Senate 
Committee on the Judiciary, 91st Oong.. 1st 
Bass, at 841.)

A multiplicity of Presidential parties tak­
ing Ideological positions—often Irresponsi­
bly—could only produoe the tragic effect of 
polarising this country on a wide variety at 
issues, an1 leaving our polity without he 
underlying harmony which makes It govt .li­
able.

Moreover, a direct election syrtom built 
upon a 40% plurality requirement could lead 
to the creation ot new parties centered on 
ipeclflo Individuals, whloh In turn might 
have the effect* of ensuring the eleotlon of

comparatively unpopular candidates. For 
example, let us assume that in a direct elec­
tion system. Party A were to select a candi­
date wboee Ideological position on a num­
ber of Issues made It appear to many in Party 
B that Party A’s candidate could never hope 
to win more than about 45% of the popular 
vote. Let us also assume that Party B Were 
to contain two charismatic figures and that 
one of them, Mr. X, were certain that the 
other, Mr. Y, had the Party B nomination 
sewed up. What If Mr. X  were then to calcu­
late that It made sense for him to run as 
well since he was certain that he could:

Take 25% at the total popular vote which 
formerly was committed to Mr. Y.

Take 7% of the voters committed to the 
candidate from Party A, and thereby

Deny both candidates the requisite 40% 
and ensure a runoff in which he . would be 
the second candidate and the probable win­
ner.

However, should Mr. X prove wrong In one 
calculation—that he can take 7% of the vote 
away from Party A'a candidate—this nation 
might well And Itself faced with the unfor­
tunate prospect ot living with one man’s 
blunder. In short, It might awake to find that 
It had olectcd an unpopular and ideologically 
unacceptable President from Party A—a 
President who has been given his “ man­
date’’ under the direct election system with 
some 40.1 % ot the popular vote.

RECOUNTS
3. In close elections, like those of 1D80 and 

1968, the recount problem could be stagger­
ing, m  would the temptation to commit 
fraud. Under a simple direct election sys­
tem, it would not he possible or relovant-aa 
It la today to Isolate the states In whloh vote- 
count problems bad arisen.

There are over 150,000 polling places In the 
United States. It should bs remembered that 
under a direct election system, two mis­
counted votes in each polling place In the 
United States would have shifted the 1988 
election from Richard Nixon to Hubert Hum­
phrey. The miscount of only one vote in half 
of this country's polling places In 1960 could 
have changed the result In that Presidential 
election.

One neod have little Imagination to con­
jure up visions o f elections In which the 
country anxiously awaits word of who Its new 
President la to be while reoountera puaele 
over discarded or poorly marked ballots In 
rural and urban counties throughout the 'tt- 
tlre United States.

Finally, It must be added that recount 
problems will he further complicated In the 
proposed direct eleotlon system by questions 
which may arise If the Issue la whether a 
particular candidate has received 40.001% at 
the popular vote or 39 999% of the popular 
vote.

COST

4. The cost of Presidential elections would 
soar once a number of parties had become In­
volved and runoff elections had become part 
of the system. Each of our major parties la 
already sagging under the burden of Ananc- 
lug Presidential campaigns. What new prob­
lems relating to campaign fund suppliers 
and their Influence on substantive decisions 
will be raised If parties are forced to obtain 
double or triple the present sums to finance 
two-tiered Presidential races?

1-EORRAL SY ST E M  W EAKEN ED

5. A direct election system would drastic­
ally weaken the federal system. Candidates 
wo .ild Ignore small and medlun-sleed two- 
perty states and focus either on the most 
populous areas (comprised of a few fairly 
homogenous states) or on one-party states, 
where substantial popular margins could be 
obtained.

Under a direct slecMon system, the ob­
jective of each candidate will be to concen­
trate on those States and regions where he 
can maximize his popular vjte and minimise



the popular vote o f his opponents. Under the 
present electoral college syetem. It la crucial 
for a candidate to win In medium-sized and 
■mall two-party States. For today, a hard- 
fought victory in euch States aa Indians, 
Iowa, Maryland, South Dakota, and Wash­
ington together Is of greater value than a 
victory In California. Under a direct election 
system, this will no longer be the case. If 
a candidate can carry California or New Tork 
by a wide enough margin, he can offset losses 
In the four: named, as well perhaps five or 
ten other, States.

Moreover, the medium-sized and smaller 
two-party States will also get shunted aside 
In a Presidential campaign In favor of one- 
party States. For why should a candidate 
strive to win a dose election in a State with 
two million voters when he oan realise a 
greater advantage by obtaining a huge mar­
gin in a one-party State with only one mil­
lion voters? And—If one wishes to carry this 
logic further—why should a candidate even 
make a great effort In an extremely close 
race In one o f the large States, when he 
knows that he can easily make tip any dif­
ferential In a small one-party State?

MINORITIES
0. A dtreot election system would curtail 

the power—which exists within a two-party 
electoral oollege context—o f  urban-orlentcd 
racial, ethni; and other minority groups, 
sinoe these groups would have reduced ability 
to affect the outcome of a Presidential elec­
tion. Thts reduction in power for various 
urban voting blocs would occur for the same 
reason as the reduction In the power of small, 
medium, or even large two-party states.

The best Interests of this country do not 
lie In removing the power which these urban 
groups have in Presidential race*. To ask 
them to rely on the Congress for that rep- 
reeertatlon is unfair. Even with the gains 
which have resulted from respportlonment 
dr.udons, the Congress remains most re­
sponsive to rural and suburban constitu­
encies.

The passage o f a direct system might well 
ensure that all of these voting blocs—In an 
effort to be heard and to obtain Influence 
In the selection of the President—would take 
the only logical step left open to them, 
namely, the creation of Presidential parties, 
which can barter votes for power In subse­
quent runoff election.

ADOPTION UNLIKELY
7. A direct election system stands little 

obanoe of being adopted by three-fourths of 
the states since small two-party states which 
come to understand the power they are re­
linquishing under a simple direct election 
syetem will reject It. Such a rejection will 
have the unfortunate effect of legitimating 
the present electoral college aystem, and will 
sat back the cause of an eleotoral reform for 
many yean.

The District Plan and the Proportional 
Plan, which have been suggested at various 
timsa in our history, do not offer any clear 
advantage* over the present eleotoral col­
lege aystem. In faot, both of these plans pro­
vide even leea assurance than does the pres­
ent electoral college that the popular vote 
winner throughout the country will become 
President. Retention of the present electoral 
college ayatem—but with an automatlo elec­
toral vote to avoid faith: ,ss ''lectors snd a re­
vised contingency election system In which 
the President la selected by a vote of the in­
dividual members of Cougrena— has the 
built-in disadvantage that It provide* no 
procedures to deal with the possibility of a 
divergence between the popular vote winner 
and the electoral college winner.

is there • way to avoid the pitfalls Involved 
In all o f these electoral college reform pro­
posals, while at the same time fashioning an 
eleotoral system which maintain* baslo ad­
herents* to the popular sovereignty princi­
ple of one man, one vote?

TH E FEDERAL SYSTEM .PLAN
Th.t federal System Plan, outlined below, 

may offer a viable alternative. This system— 
whloh builds upon the simple direct election 
formula as enacted by the House of Rep­
resentatives and proposed In the Senate by 
Senator Bayh—would provide that auy can­
didate who was the popular vote victor un­
der circumstances which demonstrated that 

this vlotory was baaed upon support through­
out the nation would be elected President. 
Moreover, It would provide a method for 
effectively eliminating the paralyzing effect 
which third parties may have under both 
the present electoral college and under the 
direct election system.

The Federal System Plan would work as 
follows:

1. A President would be elected If he (1) 
won a plurality of the national vote and 
(3) won either pluralities In more than 00% 
of the state# and D.O., or pluralities In states 
with 50% off the voters In the election. The 
latter would be oalled the "50% rule."

3. If no oandldate qualified, the election 
would go to an Eleotoral Oollege where the 
states would be represented as they are to­
day, and each candidate would automatically 
receive the electoral votes of the states he 
won. A candidate who won a majority of the 
eleotoral votes would be elected President.

3. In the unlikely event that no candidate 
received a majority of the electoral votes, 
the electoral votCB o f states which went for 
third-party candidates would be divided be­
tween the two leading national candidates 
In proportion to their share of the votes In 
those states.

THE “SO r EH CENT aULX"
The "50% rule" la designed to reoonclle the 

principle of federalism with the principle of 
popular aoveretgnty. It would award the 
Presidency to the national popular vote win­
ner of he had been eMe to demonstrate that 
ha had a broad base of support across the 
country. The "60% rule" would provide a 
better Indication of whether a popular vote 
winner hail the national support needed to 
govern thin country effectively than would 
the 40% minimum popular vote formula 
oontslned In the present direct election pro­
posal.

ELECTORAL VOTES
If no candidate qualified under the 50 per­

cent rule and an eleotton went to the Eleo- 
tornl Oollege, the Presidential aundldate with 
the most popular votes In a particular state 
would be automatically assigned that state’s 
Oongreeelonsl vote quota (hereinafter re­
ferred to aa "electoral votes” )—namely, the 
number of Senators and Representatives It 
Is entitled to undsr the Constitution. The 
District of Columbia would have three eleo­
toral votes. If one candidate obtained a ma­
jority of the eleotoral votes assigned to all 
of the state*, he shall be deolnred President.

The real key to eliminating third party 
fragmentation In a Presidential eleotlon sys­
tem Is to persuade the voter that he would 
be wasting his power to chooee the next 
President if he voted for the candidate o f a 
narrowly baaed party. The Federal System 
Plan aohlevet this result by providing that 
If the popular vote winner has not satisfied 
the "60% rule," then the President will be 
•elected on the basis of the vote outcome 
broken down on a state-by-etate basis. 

axDUTSiavTioN or  electoral votes
If no oandldate ha* an Initial majority of 

the electoral votes—which might occur be­
cause of the presence of third party candi­
dates—the Pederol System Plan would then 
eltynlnate all but two leading oandldate* 
from consideration and redistribute the elec­
toral votes won by any other candidates in 
particular states. Redistribution of tbs eleo­
toral votes won by “ third party" candidates 
would be done proportionally, based on the 
relative number of popular votes obtained by

the two leading national candidates In the 
particular state being redistributed.

In a redistribution situation, proportion- 
alizatlon of electoral votes Is fairer than the 
winner-take-all method which will be used 
when counting electoral votes Initially.

It Is expected that this redistribution tech­
nique will rarely be used since virtually all 
"third parties” which do not have a  broad 
national base—such as the Bull Moose Forty 
had in 1313—will be discouraged from en­
tering candidates. People will not vote for 
euch candidates when they realize that by 
doing so, they are throwing awav their votes 
and leaving the choice of the President to 
other resident* In their state who vote for 
the candidates of the two major parties. BENzrns or pxxskrvino thx fzdxbal element

By melding the direct election plan—as 
enacted by the House of Representatives— 
with a ooncept that takes this nation's fed­
eral design Into account. It Is possible to 
reduce the dtfllcultles whloh are Inherent in 
a simple one man, one vote proposal.

Under this hybrid Presidential eleotlon sys­
tem, the objective of each of the major 
partlea will not only be to win In the na­
tional popular vote, but also to win In each 
atate.

Candidates can be persuaded to pay atten­
tion to the needs of all states—Including 
small ones.

The power of swing states and the minor­
ity groups who live in them can be retained 
and the prospect of flourishing splinter par­
ties negated.

The problem of voter fraud can be local­
ized, the complexities relating to vote re­
counts can be more easily avoided.

Finally, by building Into the electoral proc­
ess a factor whloh la dependent upon the 
total number of people voting in each state 
in that election, we would create (1) an In­
centive to encourage voting and (3) a mech­
anism which takes account of population 
shltta not reflected in the current electoral 
oollege system which Is baaed upon a census 
that may be ten years old on the date of an 
election.
h y p o t h e t i c a l  e x a m p l e s  o r p r k h id k n tia i .

ELECTIONS UNDER THE nCDESAI. SYSTEM
PLAN

1. Candidates A and B are the only two 
significant candidates running for the 
Presidency. Candidate# A receives 50 million 
popular votes; oandldate B receives 40.5 mil­
lion popular votes. Candidate A hss been the 
popular vote victor In 30 states (Including 
the District of Columbia). Under the Federal 
System Plan, he would have satisfied the 
60% rule and would be declared President

3. Candidates A and B are the only two 
significant candidates running for the Presi­
dency. Candidate A receives 60 million pop­
ular votes; candidates B receives 40.5 million 
popular votee. Candidate A has been Un­
popular vote victor In only 33 states. How­
ever these stale# contained approximately 
55% of the peoplo voting In that election 
Under the Federal System Plan candidate A 
would have satisfied the 50% rule and would 
be declared President.

3. Candidates A and B are the only two 
significant candidate* running for the Presi­
dency. Candidate A receives 60 million pep- 
ular votes; oandldate* B receives 40.8 million 
popular votee. Candidates A 1* the victor In 
38 states containing approximately 43% of 
the people voting In that election. Under tho 
Federal System Plan candidate A would not 
have satisfied the 50% rule which would 
automatical./ moke him President on the 
basis of his popular vote vlotory. Tht con­
tingency plan would then oome into effect 
and the popular votee won by candidate* A 
and B would be translated Into popular vote 
victories in each of the 50 State* plus the 
District of Columbia. Under the hypothetical 
given It Is quite probable that the 38 state* 
won by candidate A would provide him with



enough elector*! votes to become President. 
On the other hand It candidate A bad ob­
tained a popular rote victory while being the 
popular vote cbcrioe in only 8 or 8 states, 
the electoral vote contingency plan would 
make candidate B the President' since he 
would have demonstrated a much broader 
base of national support.

4. Candidates A. B, C. and D run for the 
Presidency. Candidate A obtains 40 million 
votes; candidate B obtains, 391! million votes; 
candidate C obtains 10.8 nillton votes; and 
candidate D obtains 10 million popular votes. 
Candidate A has been the popular vote vic­
tor In 33 states containing 43% of the people 
voting In that election and possessing 340 
electoral votes. Candidate B hat been the 
victor in l> states containing 40% o f the 
people voting In the election and pose swing 
300 electoral votes. Candidates C and D  have 
each been the victor in 8 states (for a total 
of 10) oontalntng about 18% of the people 
voting In that election and possessing a 
total of 08 electoral votes.

Under the Federal System Plan, candld-te 
A would not have satisfied the 80% r^Is 
whloh, with his popular vote victory, would 
have automatically entitled him to  the 
Presidency. Under the contingency electoral 
vote system, neither candidate A nor candi­
date B would have a majority in the Initial 
count. The Federal System Plan would there­
fore redistribute the electoral votes won by 
CADdklfttM C ftDd D.

The redistribution would be done in pro­
portion to the popular votes won by candi­
dates A and B in the particular state whose 
electoral votes are re being redistributed. If 
candidates A and B both had a national ap­
peal. the redistribution would probably favor 
the candidate who was ahead under the 
Initial electoral vote count. Thus in the above 
example, It would be quite probable that 
under tbs redistribution formula, candidate 
A would wind up with something Uke 388.8 
electoral votes and candidate B would wind 
up with something like 349A electoral votes. 
Candidate A would then be declared Presi­
dent. (Note should bo taken, however, that 
this last hypothetical Is extremely Implausi­
ble under the Federal System Plan. The 
presence of a redistribution formula in the 
Presidential election system will work to 
discourage regional or Ideological parties 
from putting up candidates like the above 
candidates C and D since voters will prob­
ably not waste their ballot* voting for them.)

KSBTOaiCAt S X A H V tm
The Federal System Plan would not have 

changed the outcome of any past American 
election. It would however have averted 
some awkward oontlngende* which ooutd 
•sally have occurred. The following cases 
help Illustrate the stabilising effect the Fed­
eral System Plan would have bad In these 
situations, as well as some of the weaknesses 
of the direct election plan.

t e e s — H a a a ia oN  v a a e u e  c l b v s l a n s

Cleveland had a popular vote margin of 
98,000, but Harrison was elected by an elec­
toral vote of 388 to 188. Cleveland's popular 
majority came almost entirely from the 
“solid South."

Under a direct election system, Cleveland's 
overwhelming victory among Alabama's 174,- 
000 voters would have offset the popular pref­
erence ot 3.9 million voter* in New York, 
Ohio and Illinois.

Under the Federal System Plan, despite 
his popular victory, would have failed to 
qualify under the 80% rule; he won only 
18 out of 88 Mates, and won state with only 
about 80% of the voters. The election would 
have gone to the Blectanal College where 
Ramson's broader geographical base o f  sup­
port would have made him President.

IS IS — ■'W IU O H -R U O K X S
Wilson won by a popular majority of 880,- 

000. He won In 81 states- mostly small ones-- 
with 377 electoral votes, while Hughes' elec­

toral vote total was 354. A change only of 1.904 
votes would have given California's 18 elec­
toral votes—and the election—to Hughes. 
Wilson would have lost, although his popu­
lar margin would otil] have been over half a 
million and he would still have been the pre­
ferred candidate In well over half the states.

Under the Federal System Plan, Wilson 
would easily have qualified with his popular 
plurality and with victories in over 80% 
o f the states (although he did not win states 
with 60% of the voters). Wilson could have 
lost as many as six states, still had a popu­
lar plurality, and have been the victor under 
the Federal System Plan.

1S4B— TXUSCAW-DKWSV-VHVBSAOtro
Truman won by over 3 million popular 

vote*. The electoral count was Trum-ui 80S, 
Dewey 189, Thurmond 39.

A shift of 34,394 votes from Truman to 
Dewey in California, Illinois, and Ohio could 
have shifted 78 electoral votes, giving Dewey 
an electoral vote majority by one vote. Under 
the Federal System Plan. Truman would still 
have won with a popular plurality and victory 
In 38 states—ovur 60%.

If Dewey had won California and Illinois, 
but not Ohio, neither he nor Truman would 
have had an electoral majority, and under 
the present system the election would have 
been thrown Into the House. Under the Fed­
eral System Plan, the election would not even 
have gone as far as the Electoral College, 
because Truman would still have won a popu­
lar plurality and over 50% of the states.

1 BBO— X K N N S D Y -m X O M -B V e D
Under the present system, this election 

would have been thrown into the House if 
Kennedy, the popular vote winner, had lost 
three very close states: Illinois (margin; 
8,000 votes, electoral votes: 37), South Caro­
lina (margin: 9,800, electoral votes: 8), and 
Hawaii (margin: 118 votes, electoral votes: 
8 ) .

Under the Federal System Plan, Ken­
nedy would have been olected without the 
risk of horaetradlng and without delay be­
cause he would still (a) have been the popu­
lar vote winner, and he would still (b) 
have won states with a majority of the voters.

Mr. EAGLETON. Mr. President, X 
yield to the Senator from Kansas for 
hts presentation on the same subject

The PRESIDING OFFICER. The Sen­
ator from Kansas is recognised.

T K S  rXUSHAl. SYSTKM PLAN

Mr. DOLE. Mr. President, the 1968 
eleotlon did more to stimulate concern 
for our system of choosing the President 
than any other election in recent his­
tory. A very real possibility existed that 
Congress would determine the two high­
est officeholders in the land.

There is agreement among most Amer­
icans of «11 political and ideologleal per­
suasions that the present electoral sys­
tem should be changed. Considerable 
study, effort and thought have gone into 
a number of proposals which have been 
presented to Congress. I withheld sup­
port of any of the several electoral re­
form proposals because, in my opinion, 
each appeared to contain a number of 
significant deficiencies. To change from 
one set of deficiencies to another would 
seem an exercise in futility, as well as 
perilous tinkering with our constitu­
tional processes. I am especially pleased, 
therefore, to cosponsor the federal sys­
tem plan—which I believe has consid­
erable merit.

In essence, the federal system plan 
introduces the dlrect-deotlon concept to 
presidential polities, while assuring con­

tinued, decisive importance of broad and 
widespread national support for can­
didates.

T H X  FSDKXAL STBTXBC PLAN COMPASXD

The Junior Elena tor from Missouri has 
described the federal system plan and its 
advantages over the direct-election plan 
and the present electoral college.

Briefly, X will compare the federal sys­
tem plan with three other major elec­
toral reform proposals.

m s  D ia r s t c r  PLAN
Under the district plan, popular vote 

results would ter* to be reflected more 
accurately in electoral vote results than 
they are under the present system. The 
all-or-nothing system of assigning a 
State’s electoral vote would be elimi­
nated.

The major weakness of the district 
plan is Us Inherent tendency to encour­
age Jerrymandering. The problems and 
temptations for poUtioal manipulation 
would surely not be diminished over pres- 
end difficulties with congressional dis­
tricts, and the situation could become 
even more involved.

Under the federal system plan, voting 
would take place on a statewide basis, 
free from the admluiswatlve complica­
tions of districting the results.

Also, the district plan could have a sig­
nificant adverse effect on the establish­
ment and maintenance of viable two- 
party State political systems. The stim­
ulus for a minority party to turn out the 
vote would be severely diminished when 
it saw no chance to carry any district 
within a State. Under the federal system 
plan, however, a minority party would 
know its votes would not be frozen within 
the State but would have significance on 
a national scale.

TK S PXOPOSTIONAL PLAN
The proportional plan would eliminate 

the unit rule for distribution of a State's 
electoral votes and would prevent an 
electoral victory for a minority popular 
vote-getter by tying the electoral vote 
directly to the popular vote.

The proportional plan would not 
stmgthen the two-party system. Instead 
of discouraging the minority party, it 
would encourage formation of many 
minority parties tending to represent 
narrow and perhaps extreme viewpoints 
because minority parties would be as­
sured electoral vote reflection of their 
strength. At the same time, it would dis­
courage the major parties from attempt­
ing to broaden their appeal and assimi­
late diverse groups and factions. The 
federal system plan, on the other hand, 
by diminishing the potential impact of 
any third or multiparty development, 
would encourage a vigorous and broad­
ened two-party system.

By entirely abolishing presidential 
electors and by permitting States to 
have separate ballots, the proportional 
plan would make a practical, as well as 
a theoretical, possibility of electing a 
President and Vice President from dif­
ferent parties. The federal system plan 
requires presidential and vlee-preslden- 
tlal candidates to be paired, thus avoid­
ing a split election, and it retains an elec­
toral system as a backup procedure with 
a favorable Influence on the two-party 
system.



TH X AUTOMATIC WJtCTORAL PLAN
Hie automatic electoral plan has thf 

appeal of simplicity and close adherence 
to established practices, but It locks in 
the all-or-nothing rule which has evolved 
over the years, whereby each State’s en­
tire electoral vote la allocated to the win­
ner of the popular vote. No real Improve­
ments are offered In the electoral In­
fluence of minority voters, possibilities 
for the election of narrow-basls Presi­
dents or enhancement of State sig­
nificance In the electoral process, lh e  
federal system plan, as the junior Sen­
ator from Missouri has pointed out, af­
fords substantial advances In each of 
these important areas. 
q cn rr tO N s  a b o u t  t h s  p e s s s a l  ■ ts tx m  f l a n

I think it might be well to anticipate 
some of the questions which may be 
raised concerning the federal system 
plan. I have discussed this proposal with 
some of my colleagues and others familiar 
with the different electoral reform pro­
posals'. A number of questions have been 
raised, and I am certain others would 
be in the event hearings were held.

Let me state briefly a few of them:
First. If the electoral machinery is 

used—as it would be under certain dr- 
cumatanoes in the federal system plan— 
would the unit or bloc system of casting 
votes be continued, and would this within 
a State nullify votes cost for an unsuc­
cessful candidate?

Second. The question has been raised 
that this plan would make possible the 
election of a President who may have 
fewer popular votee than the unsuccess­
ful candidate.

Third. One area of concern Is that the 
federal system plan would bring Into 
effect two relatively untried and untested 
features embodied in the backup system, 
and an untried and untested feature in 
the division of electoral votes of minority 
candidates, whereas the runoff election 
hts been tested and has worked success­
fully in various States.

Fourth. There is a general feollng that 
the plan is too complicated and subject 
to uncertainty and might be productive 
of unexpected results.

I believe that these questions can be 
answered satisfactorily and the changes 
could be made In the proposal being in­
troduced today by the Junior Senator 
from Missouri and myself. It Is impor­
tant, however, to look carefully at the 
advantages of this proposal:

First. It adheres In principle to the 
direct election plan, but eliminates the 
runoff feature of the direct election plan.

Second. It removes the possibility— 
like the direct election plan—of con­
tingent elections by either House of Con­
gress.

Third. It does minimise the election of 
the President and Vice President by the 
electoral vote process.

Fourth. This plan preserves as a back­
up procedure the electoral vote system, 
which some persons feel Simula be con­
tinued as a matter of tradition and be­
cause it is conducive to a two-party sys­
tem.

Fifth. TtUs plan does look to ultimate 
assertion of Influence of the vote for mi­
nor candidates within the framework of 
the two-party system, rather than as

support for independent or splinter par­
ties.

OPERATION o r  TH X VXDSSAL 8TST1M  PLAN

The Junior Senator from Missouri has 
ably described our proposal, but again, 
let me emphasize Its relative simplicity— 
and Its operation:

First. Hie popular vote winner would 
be declared elected If—

He has carried States which contain 
more than one-half of persons who voted 
In the election; Or

He has carried more than one-half of 
the States.

Seoond If neither of the above la sat­
isfied, the winner would be decided by 
electoral vote.

Third. If there is no electoral winner, 
the electoral votes of minor candidates 
would be distributed among two front- 
runners by giving the electoral votes car­
ried by minor candidates to the two 
front-runners in each particular State 
in proportion to their popular vote total!.

CONCLUSION
Mr. President, Interest In electoral re­

form la high and support for change is 
broad based. The federal system plan 
does strengthen the one-man, one-vote 
principle, and at the name time avoids 
the serious pitfalls In the direct election 
proposal. A summary of these pitfalls will 
be made a part of the record, but it 
should be emphasized that under the 
direct election plan, a presidential candi­
date could be elected even though he 
failed to receive a plurality of the popu­
lar votes In most—or conceivably In 
any—of the States. Those of us from 
small and mlddle-slze States are natural­
ly concerned about any system which 
would permit States with large popula­
tions to have a distinct advantage. We 
recognize that numbers are Important 
and that the one-man, one-vote princi­
ple should be adhered to. but we also 
strongly feel that anyone elected to the 
Presidency of the United States should 
have broad-based support throughout 
the country. This important considera­
tion is embodied within the federal sys­
tem plan.

Let me add that all the electroal re­
form proposals submitted have certain 
advantages and certain disadvantages. 
The district and proportional plans do 
not ssture that the popular vote winner 
would necessarily become President.

The Issue of eleotoral reform is so vital 
that I would hope the Judiciary Subcom­
mittee on Constitutional Amendments 
wlU cortsent to Immediate hearings on 
the federal system plan proposal. In ad­
dition to introducing the federal system 
plan resolution today, the junior Senator 
from Missouri and I are contacting a 
number of experts in this field across the 
country, asking for their comments on 
this proposal.

Let me conclude by saying that any 
proposal approved by the House and tho 
Senate must be ratified by 88 States. In 
my opinion, the federal system plan 
would be acceptable to large States be­
cause of the direct election features and 
to small States because it requires broad- 
baesd support by virtue of the “BO-per- 
cent rule."

Again, I commend the junior Senator 
from Missouri for his leadership In thLi

most important area and also acknowl- 
edgt the efforta of Mr. Myron Curzan, a 
Washington attorney who has spent 
countless hours in the formulation of 
this proposal.

Mr. EAOLETON. I thank the Senator 
for his cogent summation of the Issues 
Involved and his able presentation of 
the Federal system plan.

Mr. BATH. Mr. President, will the Sen­
ator yield?

Mr. EAOLETON. I yield.
Mr. BAYH. I would like to compliment 

my colleagues from Missouri and Kansas 
for adding to the debate which has been 
going on for some time over the impor­
tance of revising the present electoral 
college system. I appreciate the com­
ments of the Senator from Missouri In 
his Initial remarks as to my interest In 
this particular area.

As chairman of the Subcommittee on 
Constitutional Amendments, as the Sen­
ator has pointed out, It has been the re­
sponsibility of the Senator from Indiana 
to delve into that particular matter. I 
think a great deal of heart can be taken 
from the interest expressed by the Sena­
tor from Missouri and the Senator from 
Kansas.

First, it demonstrates that two of our 
distinguished colleagues are concerned 
about the need to do something about 
the present system.

Second, their proposal embodies as a 
fundamental principle the direct popular 
vote. I know that time has been allotted 
here this morning to others of our col­
leagues to spenk on other subjects. So 
It is not my intention to continue this 
discussion at any g*eat length.

I personally will do all I can to study 
this matter. As the Senator from Mis­
souri knows and the Senator from Kan­
sas knows, this matter has been debated 
at length. We have held three different 
sets of hearings. The matter is now be­
fore tho full Judiciary Committee, and 
an agreement has already been arrived 
at to vote no later than April 24.

Whether It will be possible to hold 
hearings or not, I do not know, but I 
personally pledge that we will study in 
great detail any informaton that either 
of our distinguished colleagues brings to 
our attention.

The only matter of significant con­
cern to me about the direct popular vote 
plan embodied in Senate Joint Resolu­
tion 1, of which I am the principal au­
thor. and which has some 46 cosponsors, 
Is what happens in the cose of a runoff. 
History has shown us that only once 
in almost 200 years has a  President of 
tho United States been elected when he 
had less than 40 percent of Hie votes, 
the figure which would require a run­
off In our system. This was in 1880, 
when Abraham Llnooln was elected. At 
that time he had 39.78 percent of the 
votes, so he was Just below Uie 40 per­
cent figure, and he was not on the bal­
lot in 10 States. Nevertheless, I think 
we have to examine this possibility.

Whether the shortcomings, as de­
scribed by my two distinguished col­
leagues, of a runoff in the direct popu­
lar election In which no candidate gets 
40 percent of the votes are greater than 
the shortcomings of any of the other



plans. X am not yet willing to concede. 
But I am certainty willingly to study It, 
because I recognise It as one o l the 
principal dlfdcultito.

I have said from the beginning that 
I have not held out the direct popular 
vote plan as a panacea, without any 
problems at all, because aa long aa man 
devises a plan a few unacrupuloua soula 
are going to try to take advantage of it, 
no matter what It la. What appeals to 
me about the Senate JOint Resolution 1 
approach, which won a 339 to 70 vote 
In the House, la that it guarantees that 
tiie winner la going to have the most 
votes, and it will protect us at all stages 
of the process.

I  want to thank both of my colleagues 
for their internet and for presenting 
these new Ideas. We are willing to study 
them. X know they arc both legislative 
craftsmen and recognise the need to 
search for the art o f the possible. So 
In working together here In this body 
and trying to consult our colleagues In 
the other body, and the experts to whloh 
the Senator from Kansas alluded, X 
hope we can get the best possible plan, 
and that we will be able to make real 
progress. But we all know, from having 
gone through the constitutional amend­
ment process before, that when we are 
looking for and need 67 oolleagues to 
vote with us and ratification by three- 
fourths of the State legislatures, it is 
going to be Impossible to get a plan that 
absolutely pleases everyone.

X know, from the reoord of our two 
distinguished colleagues, that they are 
going to do their very best to help 
us try to perfect the system and try 
to reconcile the system as best we can.

I salute them for adding to the de­
bate on tills matter.

Mr. EAOLETON. Mr. President, X 
thank the Senator from Indiana for his 
kind remarks, and wish to say at this 
time that were It not for the efforts of 
the Senator from Indiana, we would not 
have the opportunity of considering this 
problem at all. It has been through hts 
diligence and unswerving efforts over the 
past 6 years or more that at long last 
it appears that we will have a chance to 
have tills issue before us. Ho is to be 
commended most highly for his efforts 
in tlila regard. X take his comments most 
seriously because he Is truly an expert on 
this subject matter.

One brief comment on the Senator’s 
remarks. He points out that In only one 
election, the first Lincoln election, did 
the winner receive 1cm than 40 pereent 
of the votes. Historically, that Is true. 
But the winner has come precariously 
close to that 40-percent mark In other 
elections. It was true In the first Wilson 
election of 1913. The 1968 election of 
President Nixon was rather close to the 
40-peroent margin.

What concerns me very much about 
tbs direct election plan la that It will 
further encourage the proliferation of 
third, fourth, fifth, sixth, and seventh 
parties. Past history on elections which 
came close to 40 percent may, therefore, 
not be a perfect guide Insofar as the 
future conduct of national elections Is 
concerned. If my worries art realised, 
and If we do see an endless number of

political parties Involved In election* 
under the direct system plan in 1978 or 
1980, or 1984, It may well be thit It would 
be uncommon In the future for any of the 
national candidates to achieve as much 
as 40 pereent of the vote.

This may be a needless worry.'Xn any 
event, It is what has caused me, among 
other things, serious concern about the 
direct election plan, of which I am one 
of the cosponsors, as I pointed out in 
my earlier remarks.

Mr. DOLE. Mr. President, will the Sen­
ator yield?

Mr. EAGLETON. I yield.
Mr. DOLE. Let me endorse the state­

ment just made by the Junior Senator' 
from Missouri as to the great effort made 
by the Senator from Indiana. We all rec­
ognise the temper of the people and the 
need for some change; and hopefully the 
proposal offered this morning will shed 
some light—perhaps not—after it Is care­
fully explored. I share the hope of the 

. Senator from Indiana that It can be re­
viewed carefully, perhaps, with the Sen­
ator from Indiana, other committee and 
staff members.

We recognize that the time frame la 
narrow. We recognize the Importance 
of moving as rapidly as possible with 
electoral reform. Hopefully, we can dis­
cuss the matter with the Senator from 
Indiana to determine If there may be a 
possibility of having brief hearings. But 
it Is my hope and the hope of the junior 
Senator from Missouri to at least come 
forth with some principle embodying the 
efforts of the Senator from Indiana, that 
will alleviate some of the fears those In 
small and middle-sized States have, be­
cause the federal system plan, as we see 
It. without, of course, exploring all the 
possible pitfalls, does provide in prin­
ciple for direct elections, aid does also 
Insure that the candldat i elected would 
have broad-based suppo: t.

As far as I am conce/r ed, tills Is Its 
main strength. If ft falli n some other 
area, we should know that, and will know 
It If we have hearings.

Mr. BATH. Mr. President, will the Sen­
ator from Missouri yield?

Mr. EAOLETON. I yield.
Mr. BATH. I appreciate the comments 

of my friend from Kansas. The reason 
I think It Is Imperative that we look into 
this plan Is that It is very easy to ex­
amine Ideas that look good on the sur­
face, and find out that they really do not 
work quite as well in practice. I say this 
without being at all critical of the plan 
submitted hero today by our two distin­
guished colleagues, because I have not 
bad a chance to study Its implications 
fully. All I know Is that In ray 4- or 6- 
year study of this problem, I started out 
convinced that the direct popular vote 
would not work, and my main conoem 
was the destruction by proliferation of 
parties of the two-party system.

By Incorporating the 40-percent runoff 
provision, I felt we had sufficiently dealt 
with some of the nuisance splinter par­
ties who get In Just to achieve a bargain­
ing position, and yet left the door open 
for a bona fide, valid third party. We 
have to recognize, for example, that the 
party of which our distinguished col­
league from Kansas Is a member started

out as a minority party. Now they have 
the Presidency.

I do not think we want to say that 
Worn today on, for the next thousand 
yean, we are going to preclude any splin­
ter party from being able evenly to cap­
ture the Imagination of the American 
people.

But even when I became convinced 
that direct election was the best solu­
tion, as I Just pointed out to my friend 
from Missouri------

• The PRESIDING OFFICER. The time 
of the Senator from Missouri has ex­
pired.

Mr. EAOLETON. Mr. President, I ask 
unanimous consent that I be allowed 
an additional 5 minutes, to continue and 
complete this exchange.

The PRESIDING OFFICER. Without 
objection, It is so ordered.

Mr. BATH. X shall hurry on. I just 
wanted to point out, as a sign of good 
faith, in talking to our distinguished 
friend from North Carolina, I thought 
perhaps he might be prevailed upon to 
join in the popular vote effort If we had 
the runoff provision with a joint session 
of the House and the Senate. X felt that 
perhaps we could thus maintain the sys­
tem that our distinguished colleague 
from North Carolina Is sincerely con­
cerned about. But finally I came to the 
conclusion that the three criteria I men­
tioned before; namely, that the winner 
have the most votes, that everybody’s 
vote count the same, and that everyobdy 
vote directly, were of overwhelming Im­
portance. That is why I came out In favor 
of Senate Joint Resolution 1.

Mr. ALLEN. Mr. President, will the 
Senator yield?

Mr. EAOLETON. I yield.
Mr. ALLEN. I congratulate the Sena­

tor from Missouri (Mr. Eaolctoh) and 
the Senator from Kansas (Mr. D o l e )  

for the work and the thinking that has 
gone into this plan that they are sug­
gesting. I must say, however, that I am 
not yet persuaded that any plan for 
modifying or abolishing the electoral ool­
lege Is In the public interoat; and X have 
yet to be convinced of that.

The comment of the Senator from 
Missouri that his plan might well stop 
the proliferation of parties was Inter­
esting. But I wonder If that is correct. 
I see In the plan of the Senator from 
Missouri and the Bona tor from Kansas 
the possibility of more proliferation of 
parties, possibly, than under any other 
plan; and it would seem to me that ir 
one candidate should literally sweep 
from IS to 20 Statee of the Union, he 
would comply with the provisions of 
this proposal; namely, that he receive a 
plurality of the votes in the entire coun­
try and a plurality in States having 60 
percent of the vote In the election, with­
out getting votes In other States.

So It would seem to me that then Is 
serious danger of a real minority Presi­
dent being chosen—not ona who failed 
to receive a plurality of the vote, but 
one who failed to get a majority of the 
overall vote—and having a plurality far 
below the 40 percent provided In the 
direct plan.

I would suggest, however, that the 
Senators who proposed this plan stick



by the plan, and if It la not agreed upon 
by the Senate and the House of Repre­
sentatives, that they cast their votes 
against any modification of the electoral 
college. I believe that would be in the 
public Interest.

I thank the Senator for yielding.
Mr. EAOLETON. I thank my distin­

guished friend and colleague from Ala­
bama. Z think his remarks underscore all 
the more the necessity that this plan, as 
well as the other plans that have pre­
viously been submitted by other Sen­
ators, be given thorough and detailed ex­
amination by the Committee < m  the Ju­
diciary.

As was pointed out by the Senator 
from Kansas (Mr. Dolb) and in my re­
marks, we do not know at this time 
whether this Is utopian, whether this Is 
the answer, whether this is the panacea. 
We think it has much to commend It, 
and we want the experts who compro­
mise the Committee on the Judiciary— 
and I note In the Chamber, among the 
members of that committee, the Senator 
from North Carolina (Mr. Ekvnr)—to 
consider this plan among others.

Mr. President, I yield the floor.
The PRESXDSNa OFFICER. Under 

the previous order, the Senator from 
South Carolina is recognized for a period 
not to exceed 1 hour.



GUEST PHlVlllfiE

THEODORE H. WHITE

Direct elections: 

an invitation 

to national chaos

L m s t  September, in a triumph or no­
ble purpose over common sense, the 
House passed and has sent to the Senate 
a proposal to abolish the Federal System.

It is not called that, o f  course. Put 
forth as an amendment to the Consti­
tution, the new scheme offers a supposedly 
better way o f  electing Presidents. A d ­
vanced with the delusive rhetoric o f  vox 
populi, vox Dei, it not only wipes out the 
obsolete Electoral College but abolishes 
the sovereign states as voting units. In 
the name o f  The People, it proposes that 
a giant plebiscite pour all 70,000,000 
American votes into a single pool whose 
winner— whether by 5,000 or 5,000,000 
— is hailed as National Chief.

American elections are a naked trans­
action in power— a cruel, brawling year­
long adventure swept by profound passion 
and prejudice. Quite naturally, therefore, 
Constitution and tradition have tried to 
limit the sweep o f  passions, packaging the 
raw votes within each state, weighting each 
state’s electoral vote proportionately to 
population, letting each make its own rules 
and police its own polls.

The new theory holds that an instan­
taneous direct cascade o f  votes offers 
citizens a more responsible choice o f  lead­
ership— and it is only when one tests high- 
minded theory against reality that it be­
comes nightmare.

Since the essence o f  the proposal is a 
change in the way votes are counted, the 
first test must be a hard look at vote-count­
ing as it actually operates. Over most o f  
the United States votes are cast and count­
ed honestly. N o one anymore can steal an 
election that is not close to begin with, and 
in the past generation vote fraud has di­
minished dramatically.

Still, anyone who trusts the precise 
count in Gary, Ind.; C ook County, III.; 
Duval County, Texas; Suffolk County, 
Mass.; or in half a dozen border and 
Southern states is out o f  touch with po­
litical reality. Under the present electoral 
system, however, crooks in such areas are 
limited to toying with the electoral vote 
o f  one state only; and then only when mar­

gins are exceptionally tight. Even then, 
when the dial riggers, ballot stuffers, late 
counters and recounters are stimulated to 
play election-night poker with the results, 
their art is balanced by crooks o f  the oth­
er party playing the same game.

John F. Kennedy won in 1960 by the 
tissue-thin margin o f  118,550— less than 
I /5 o f  one percent o f  the national total 
— in an election stained with outright 
fraud in at least three states. No one chal­
lenged his victory, however, because the 
big national decision had been made by 
electoral votes o f  honest-count states, 
sealed o ff  from contamination by fraud 
elsewhere— and because scandal could as 
well be charged to Republicans as to Dem­
ocrats. But if, henceforth, all the raw votes 
from Hawaii to Maine arc funnelcd into 
one vast pool, and popular results are as 
close as 1960 and 1968, the pressure to 
cheat or call recounts must penetrate ev­
erywhere— for any vote stolen anywhere 
in the Union pressures politicians thou­
sands o f  miles away to balance or pro­
test it. Twice in the past decade, the new 
proposal would have brought America to 
chaos.
► To enforce honest vote-counting in all 
the nation’s 170,000 precin.ts, national 
policing becomes necessary. So, too, do 
uniform federal laws on voter qualifica­
tions. New laws, for example, will have 
to forbid any state from increasing its 
share o f  the total by enfranchising young­
sters o f  18 (as Kentucky and Georgia do 
now) while most others limit voting to 
those over 21. Residence requirements, 
too, must be made uniform in all states. 
The centralization required breaches all 
American tradition.
► Reality forces candidates today to plan 
campaigns on many levels, choosing 
groups and regions to which they must ap­
peal, importantly educating themselves on 
local issues in states they seek to carry.

But if states are abolished as voting 
units, TV becomes absolutely dominant. 
Campaign strategy changes from delicate­
ly assembling a winning coalition o f  states 
and becomes a media effort to capture the

largest share o f  the national “ vote mar­
ket.”  Instead o f  courting regional party 
leaders by compromise, candidates will 
rely on media masters. Issues will be 
shaped in national TV studios, and the 
heaviest swat will go  to the candidate who 
raises the most money to buy the best time 
and most “ creative”  TV talent.
► The most ominous domestic reality to­
day is race confrontation. Black votes 
count today because blacks vote chiefly in 
big-city states where they make the mar­
gin o f  difference. No candidate seeking 
New York’s 43 electoral votes, Pennsyl­
vania’s 29, Illinois’ 26 can avoid courting 
the black vote that may swing those states. 
I f  states are abolished as voting units, the 
chief political leverage o f  Negroes is also 
abolished. Whenever a race issue has been 
settled by plebiscite— from California’s 
Proposition 14 (on Open Housing) in 1964 
to New York’s Police Review Board in 
1966— the plebiscite vote has put the 
blacks down. Yet a paradox o f  the new 
rhetoric is that Southern conservatives, 
who have most to gain by the new pro­
posal, oppose it, while Northern liberals, 
who have most to lose, support it because 
it is hallowed in the name o f  The People.

W L  is wrong in the old system is not 
state-by-state voting. What is wrong is the 
anachronistic Electoral College and the 
mischief anonymous “ electors”  can per­
petrate in the wake o f  a close election. 
Even more dangerous is the provision that 
lets the House, if no ca.ididate has an elec­
toral majority, choose the President by the 
undemocratic unit rule— one stale, one 
vote. These dangers can be eliminated sim­
ply by an amendment which abolishes the 
Electoral College but retains the electoral 
vote by each state and which, next, pro­
vides that in an election where there is no 
electoral majority, senators and congress­
men, individually voting in joint session 
and hearing the voices o f  the people in 
their districts, will elect a President.

What is right about the old system is 
the sense o f  identity it gives Americans. 
As they march to the polls, Bay Staters 
should feel Massachusetts is speaking, 
Hoosiers should feel Indiana is speaking; 
blacks and other minorities should feel 
their votes count; so, too, should South­
erners from Tidewater to the Gulf. The 
Federal System has worked superbly for 
almost two centuries. It can and should 
be speedily improved. But to reduce Amer­
icans to faceless digits on an enormous 
tote board, in a plebiscite swept by dem- 
agoguery, manipulated by TV, at the 
mercy o f  crooked counters— this is an 
absurdity for which goodwill and noble 
theory are no justification.

Mr. White has closely followed the campaigns 
o f the last four Presidents. His most recent 
book is The Making o f the President, 1968.



REPORT TO JUDICIART COMGTTE ON HOUSE BILL #9

The only change in present statute Is that persons convicted of first 
degree murder are not eligible for bail.

A real probleat has developed in Anchorage where recently convicted 
murderers have been released on bail. Slid press has made much to do 
about it. 3to at least one instance a convicted murderer but on bail was 
reconfined at the complaint of his wife for threats on her life. -

Representative Miller states that the present Alaska Statute is 
identical to the federal statute. It can be claimed that the present bill 
may be unconstitutional or declared so in the future. That is, if an 
appeal is taken or if sentence has not been pronounced, the decision is 
not final.

Therefore confinement without bail of someone who still may be 
adjudged innocent or of someone who has yet not been sentenced to confine­
ment may be unconstitutional even though he has been convicted of a crime.

Representative Miller has informed me that because of a federal 
statute requiring the death penalty for first degree murder convictions, 
this bill if enacted into law would not be unconstitutional.

Because of this looming constitutional question it is my recom­
mendation that the committe have Art research the constitutional aspects.

Certainly we have a duty to protect the public from the presence 
of a convicted murderer and absent a constitutional prohibition, I 
recommend a "do pass."



JUDICIARY COMMITTEE REPORT

HOUSE BILL NO. 12

This bill Is designed to permit Alaskans to purchase
firearms to the full extent permitted by P.L. 90-618. Specifically, 
the bill enables Alaskans to take advantage of the exception 
contained in Sec. 922(b) (3) (A) and purchase a rifle or shotgun 
in a "contiguous" state.

Are there any states "contiguous" to Alaska? An opinion 
of the Legislative Affairs Agency, dated January 9, 1969, Indicates 
that "contiguous" may mean "near, though not in contact". Construed 
this way, the bill haa meaning and may be useful to some Alaskans.

Barry Jackson, Chairman



TTBBi
LEGISLATIVE AFFAIRS AGENCY

POUCH V • STATE CAPITOl 
, JUNEAU. AUSKA 99801

January 9, 1969

Representative Jess Harris 
1016 - 11th Avenue 
Anchorage, Alaska 99501

Dear Representative Harris:

In preparing your bill for pre-file permitting Alaskans to 
buy guns in other states within the framework of the new Gun 
Control Bill of 1968 (draft copy attached), I have checked Pub­
lic Law 90-618 closely and find that the exceptions for nonres­
idents under sec. 922(b)(B) and (C) do not prohibit an Alaskan 
from securing a firearm for the purposes set out. In sec.
922(B) a resident Alaskan in another state may "borrow or rent 
a firearm for temporary use for lawful sporting purposes," and 
sec.. 922(C) does not preclude a resident Alaskan in another 
state from

"purchasing a rifle or shotgun when he is participating 
in any organised rifle or shotgun match or contest, or 
is engaged in hunting in a state other than his state of 
residence and whose rifle or shotgun has been lost or 
stolen or has become inoperative in such other state ... 
if such person presents to such dealer a sworn statement 
(i) that hia rifle or shotgun was lost or stolen or became 
inoperative, while participating in such a match or contest 
or while engaged in hunting, in such other state, and (ii) 
identifying the chief law enforcement officer of the 
locality in which such person resides, to whom such li­
censed dealer shall forward such statement by registered 
mail."

However, in (A) of sec. 922(b)(3) it states the exception that 
a resident of a "contiguous state" may purchase a rifle or 
shotgun in another state only where the purchaser's state of 
residence permits such sale or delivery by law.
The enclosed draft would take care of (A), leaving only the 
problem that there are no other states strictly "contiguous" to 
Alaska. Excluding the people of Alaska from coverage under sec, 
922(b)(3)(A) would be subject to challenge on constitutional 
grounds as discriminatory. The, courts, as a matter of con­
struction, will always attempt to construe provisions as not



Representative Jess Harris - 2 -

confiicting if possible and in this case "contiguous" would 
probably be construed as including those states nearest to Alaska, 
i.e., Oregon, Washington, and possibly California. The generally 
accepted legal definition is as.follows:

CONTIGUOUS. In close proximity; near, though not in contact; 
neighboring; adjoining; near in succession; in actual close 
contact; touching; bounded or traversed by. Black, Law 
Dictionary (Mth ed. 1951)

If contiguous were not construed in this manner, then the exception 
provided by sec. 922(b)(3)(A) would not apply, regardless of any 
law of this state authorizing it. In any case, the fact that a 
resident Alaskan is not prohibited from purchasing a rifle or shot­
gun under (B) and (C) may take care of the specific situation 
posed in your request.
If I have in any way misunderstood your request or the enclosed 
draft does not reflect your wishes, please let me know and advise 
whether or not this one is to be formally prefiled. I have en­
closed a copy of the pertinent sections of Public Law 90-618 for 
your inspection.

Sincerely,

John M. Elliott 
Executive Director

JFB/rnh

Encl.



.October 22, 1968 -  5 - Pub. Law 90-618 ft? S?.‘T. IX, T
i ■ • which the transferor resides (or other than that in which its place
i • o f business is located if the transferor is a corporation or other 
{ • > • .business entity); except that tins paragraph shall not apply to
j . v.’ (.V) tho transfer, transportation, or delivery o f  a firearm made
j : ...• /•*.. ; to carry out a bequest o f a lirearm to, or an acquisition by intes-
j ; . • tato ’succession o f a lirearm by, a person who is permitted to
I • . .'. acquire or possess a lirearm under rhe laws o f the State o f  his
I residence, and (II) the loan or rental o f  a firearm to any person
1 fo r  temporary use for lawful sporting purposes; and
j..- • “ (6 ) for  any person in connection with the acquisition or
; •' attempted acquisition o f any lirearm or ammunition from a
| licensed importer, licensed manufacturer, licensed dealer, or
I ' licensed collector, knowingly lo make any false or fictitious oral
j -o r  written statement or to furnish or exhibit any false, fictitious,
j ' ?r  misrepresented identification, intended or likely to deceive such 

j - | . . /  ‘ importer, manufacturer, dealer, or collector with respect to any
» . : fart material to. the.lawfulness o f the sale or other disposition o f
i V  su<th firearm or ammunition under the provisions o f this chapter.

0 7jL.%.\ - . v  “ (b) It shall ho unlawful for any licensed importer, licensed manu-
j faoturer. licensed dealer, or licensed collector to sell or deliver—
j  ' v  > any firearm or ammunition to any individual who the’ 

licensee knows or lies reasonable' caiu» to believe is leas than 
. eighteen years or age. and, if tho firearm, or ammunition is other 

v ‘ tlum a shotgun or rifle, or ammunition for a shotgun or rifle,
to  any individual who tho licensee knows or has reasonable cause 

. ■ to beliovo is less than twenty-one years o f ago.
“ (*2) any firearm or ammunition to any person in  any Stata 

wliorc the purchase or possession by such person o f such 'firearm 
: or ammunition would oe in violation o f any State law or any 

. published ordinance applicable at the place o f sale, delivery or 
Other disposition, unless the licensee knows or has reasonable cause 
to believe that the purchase or possession would not bo in violation 
o f such Stare law or such published ordinance:
' “ (3 ) any firearm to any person who the licensee knows or lias 
reasonable cause to believe does not reside in (or if the person is a

• corporation or other business entity, does nor maintain a place of
• business in) the State in which the licensee’s placo o f business«/C. mo oia ic in wnicu me licensee » piuco oi ur.sincss is 

located, except that this nanigrapl^fA) shall not .irmly to rho sale* 
or delivery o f  a n.Te~or shotgun to’ a resident of a tStafi» cqntiguous v e r y _______      r
to the btiitii In which tne licensee's place oi business is located

gun,com- 
"cable to

t̂haim tciiiiser's STaTC of. resitlehce ncn-irs snctisme or delivery hy~ 
Tnw^tho sale fully complies with tne legal conoiClfiiia ft? UAle In liflfll

contiguousStatcs, and tho purchaser and tho licensee have, 
prior to tlie sale, or do’ ivery for sale, of the rifle or suorgu 
plied with all o f tho requirements o f  section 022(c) app’.i 
lntrastnto transactions othor than at the licensee’s business prom­
ises, (11) shall not apply to the loan or rental of a firearm to nuv * 
person for temporary use for lawful sporting purposes, and£fc]\ 
shall not preclude'any person wlio is participating in any o?gfX 
nizod rifle or shotgun match or contest, or is engaged in hunting,] 
in a State other than his State o f residence and whose rifle or shor-l

San has beer, lost or stolon or has become inoperative in such other’ , 
tato, from purchasing a rifle or shotgun in such other Stare from 

a licensed dealer if spejt joereon presents to such dealer a sworn'
statement (ij, that his rifle or shotgun was lost or stolon or became. 
inoperative while participating in such a match or cor, tost, or while 
engaged in hunting, in such other State, and (ii) identifying' the 
clucr law enforcement olfioor of tho locality in which such person 
resides, to whom such licensed dealer shall forward such statement 1 

\J>y registered mail;

J
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' Pub. Law 90-61S - 6 - October 22. 1968
"t? __________ _

- “ (4) to any person a ay desi ri.diva device, marhincgun (as 
. ..defined iu soeliou ikilf* o f  the Inioim l Itevenue Code o f  10’»4), 

. . •; short-iiarreled shotgun, or short -harivh-d rifle, except as specifi­
cally authorir-eu by the Secretary consistent with public safety and
necessity; ami 

"{•>) auv firearm or annumtit ion to any person unless (ho. licensed 
• • . . notes iu his records, required to i»: kept. pursuant 10 section U S ’,  of 

" thischapter, the name, aye, and [dace o f residence o f  such person 
. '  i f  tho person is on individual, or tiie identity and principal and 

local places o f business of such person if the person is a corpor.it ion 
' or other business entity.

Paragraphs (1 ) ,  (5), ( 3 ) ,and (41 o f this subsection shall not apply to 
transact inns between licensed iniponers, licens’ d manufacturers, 
licensed dealers, and licensed collectors. Paragraph (4) o f iliis sub­
section i*lin.11 not apply to a sale or delivery to any research organiza­
tion designated by tho Secretary.

premises (other than auotncr licensed importer, manufacturer, or 
dealer) only if—

**(1) the t lunsfercc submits to the transferor a sworn statement ••iotlicfollmfte'.T ..... ......  :-------
“ ‘Subject to penalties provided by law, I  swear 

that, in the case o f any firearm other "than a shotgun 
or % rifle, I  am twenty-one years or more o f age, or 
that, in the caso o f a shotgun or a rifle, I am eighteen 
years or more o f  age; that I  am nor prohibited by the 
provisions o f chapter 44 o f title 16, United States 
Code, from receiving a firearm in interstate or for­
eign commerce; and that my receipt o f this firearm 
t^ill norJio in violation o ia n y  statute o f the Stato 
andTjiublisiicd ordinance applicable to" the"locality 
riVivnieirTreaide. Further, the true title, nnihe, a'iid 
address of'the principal law enforcement officer of 
the locality to which the firearm will be delivered 

• a r c ______________________________________________

Signaturo______________________D a te__________ ’
and containing blank spaces for the attachment o f  a true copy 
o f  any permit or other information required pursuant to alien 
statute or published ordinance;

“ (51 the transferor has, prior ro the shipment or delivery of 
thtQmrjrfr*^forwarded by registered or certified mail (return 
receipt requested) a copy o f the sworn statement, together with

• a description o f the firearm, in a form prescribed by the Seem: ary.
• to the chief law enforcement oiliccr o f the transferee’s place of 
'residence, and has received a return receipt evidencing delivery 
o f  tho stafement or has had the statement returned due to the re­
fusal o f tho named addressee to ..crept such letter iu accordance
 : . v  e * . . . . _______________ __ r \  .  _............. ... .............• _ ............................... •

/ law enforcement officer, together with evidence o f receipt or rejection 
o f  that not incut ion shall he retained hy the licensee as a part o f die 
records required to ho kept under section 053(g).



JUDICIARY COMMITTEE 
REPORT ON HOUSE BILL NO. 1*1 J

This bill seeks to protect the public from being Bent 
and billed for merchandise which was not ordered. It Is intended 
to discourage certain promotional schemes by which an individual 
would receive some merchandise, usually through the mail, and 
find that although he never asked for it he is faced with the 
inconvenience and expense of returning the merchandise or being 
billed for it. The bill covers only those situations in which 
the unsolicited sending constitutes an offer of sale and does 
not cover either contractual arrangements for the periodic 
sending of merchandise or oases of mistaken delivery where there 
was no actual "offer".

The committee substitute differs from the original bill 
in that it removes some redundant language and relocates the 
section so that it is covered by the definition of "merchandise" 
in AS 45.**5.110. That definition is broadened to cover this 
new section, and the circularity of the definitions in sec. 110 
is removed.

Barry Jackson, OEaTrman



JUDICIARY COMMITTEE REPORT ON 
HOUSE BILL NO. 18

This bill Is one product of the legislatively directed project to revise 
the Alaska Administrative Code and the Administrative Procedure Act. It 
clarifies the functions of the Department of Law with respect to administra­

tive regulations, and established the concept of "regulations attorney."
This person would work with the various administrative agencies, bringing 
to them a greater understanding of the nature of administrative regulations, 
preventing the Code from deteriorating after the revision project is com­
pleted, assisting in preparing regulations and relevant legislation, advis­
ing of the need for new regulations and amendment of old ones, and assuring 
constitutionality, legality and compliance with the Administrative Procedure 
Act and the drafting manual for administrative regulations. It is intended 
that this person be taken from these duties only when his work load permits 
or w h 3 n  the interests of the state definitely require it.

Some of the very serious problems relating to the present treatment of regu­
lations are discussed at pp. 5 - 6 of the January 1968 study entitled, "Re­
vision of the Alaska Administrative Code", prepared by the Legislative Affairs 

Agency. The primary cause of the problems is the fact that under the present 
system laymen, who may be excellent administrators or specialists in another 
field, are being required to analyze, interpret and apply complex legal 
matter without the requisite legal training. This is an illogical and in­
efficient system, leading to general frustration for administrates and 
users of the Code and to wasted money for the state.

To preserve uniformity of style, numbering, form, citation of authority, etc., 
the bill also requires adherence to the drafting manual for administrative 

regulations which Sec. 2(a), Ch. 70 SLA 196(5 required the Legislative Affairs 
Agency to prepare. k
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STANLEY H. REITMAN
AT TO R N EY  A T LA W  

708 FOURTH AVBNUE
A n c h o r a g e , A l a s k a  b s b o i

PHONE 272*2408

February 13, 1969

The Honorable Barry Jackson 
Chairman, House Judiciary Committee 
House Chambers 
Juneau, Alaska
Dear Barry:

The Legislative Council, as a result of my letter of
January 6, 1969 (copy of which was forwarded to you on
the 3rd of this month) pertaining to existing deficiencies 
in the Alaska Professional Corporation Act, drafted Senate 
Bill No. 45. This new bill faithfully follows the suggest­
ions set forth in my January 6 letter, and in my opinion should 
be adopted as drafted.

One minor troublesome item is the introduction of 
House Bill No. 31 at the request of the Legislative Council. 
This bill addresses itself to A.S. 10.45.080. However,
Senate Bill No. 45, in a more comprehensive amendment of 
the Alaska Professional Corporation Act, contains an amend­
ment to the very same section. In my opinion, House Bill 
No. 31 should not be adopted, as Senate Bill No. 45 adequately
and properly handles the situation.

Again, thank you for any courtesies extended to me and 
to all Alaskan professionals who are vitally interested in the 
effectiveness of the Alaska Professional Corporation Act.

Very truly yours,

Stanley H. Reitman
SHR/mm



Executive Offices

Mr. William K. Boardman, Speaker 
Alaska State Legislature 
State Capitol Building 
Pouch V
Juneau, Alaska 998°!

Dear Bill:
It has come to our attention that you have a House 
Bill #51 by Tom Fink which is substantially similar 
to the Bill he introduced during the Fifth Legislature 
(H.B. #361).
Joe Peel of the Health Insurance Association of America 
asked me if I would advise you that the HIM is opposed 
to this Bill. Also, I am enclosing a copy of some in­
formation that Robert Scott sent to the sponsor, Tom 
Fink, which states some of the objections to the Bill.
We will certainly appreciate any help you can give the 
industry.

Best regards,

A. L. Whetstone 
Vice President

ALW:rrm
Encl.



ALASKA HOUSE BILL HO. $1

Sponsor: Tom Fink

Referred: House Commerce* Labor and Management* and Judiciary Committees

■Purpose of Bill
V■4 ■ - . ■

This bill would require 'payment by the insurer of interest at the 
rate of 8$ per annum on sums "determinable at the time of filing" and owed 

under life and health insurance policies starting from the day of filing of 
a "claimant's statement and death certificate" in the.case of a life insur-

t
ance death claim* and from the day of filing of a "clsiaant1s statement and 

i physician's statement" in the case of a disability claim; and on additional
v

• I

sums* on the day they become determinable. It further provides that a bona

fide settlement offer equal to final settlement or Judgment would stop the 
* %

running of the interest penalty.

Objections

This bill is similar to House Bill No. 3^1 introduced by Mr. Fink 
during the Fifth Legislature* The bill is punitive in nature in that while 
It is apparently designed to penalise an insurer which vexatiously delays 
payment of its claims, it would penalize even reputable insurance companies 

if* through no fault of their own* a claim were not paid pursuant to the terms 
of tho proposal.

, 9
Delays in claim settlements when they occur In the case of life and



health insurance are due to a variety o f bona fid e  reasons caused ch ie fly  by 

the need to await information from sources over which the l i f e  insurance 

company has no contro l. *

This b i l l  would impose an excessive in terest penalty which would

commence upon rece ip t o f sp ec ific  items, i.e . ,  a "claimant’ s statement’’ and

a death c e rt ific a te  or physician’ s statement. There is  no ind ication  in  th is

b i l l  o f what the expression "claimant’ s statement" means. I t  could be con-

strued to  be anything from a telephone c a ll,  le tte r , telegram, or postcard

notify ing  the insurer o f a claim, to f i l in g  the proof o f loss forms and

other documents necessary fo r perfecting the claim , a l l  as required under

the contract.~ 'in terest shduld'not begin to run u n t il the completed claim

proofs and other required documents are received at the in su re r’ s home o ffic e .

/■, Even assuming that due proof o f loss forms and a death ce rtifica te

were f ile d  under a death claim, the insurer might need a ce rtific a te  o f

appointment delayed because o f a controversy among the heirs or next o f.k in ,

or a tax waiver the issuance o f which would not be w ith in the insurer’ s

c.ontrol. There may be a discrepancy w ith regard to the insured’ s age, requiring 
• *— « , 

add itiona l proof from the claimant. Frequently, the contract also ca lls  fo r

the surrender o f the po licy , rece ip t o f which may be delayed by the beneficiary*

However, under the b i l l ,  i f  these add itional documents are not received upon

the f i l in g  o f "claim ant’ s statement" and "death ce rt ific a te " , the insurer

would be unjustly penalized.

In the case o f a l i f e  insurance p o licy  w ith accidental death benefits,

there*may be suspicious circumstances involved, or a question as to whether

the death was accidental. In such situations, the insurer should be permitted
I •

a reasonable amount of time to conduct a proper Investigation without the 

threat o f an in terest penalty.



"D isab ility " insurance is  defined in  the insurance code (AS 21.12,050) 

as includ ing a l l  forms o f health insurance. I t  would appear that where 

hosp ita liza tion  coverage is  provided, the insurer w il l  need more than just a 

"claim ant's statement and a physician 's statement" to se ttle  such a claim.

The same is  true w ith respect to medical coverage involving reimbursement fo r 

cost o f drugs, etc. ’ ,

'D is a b ility  claims are generally o f small amounts, and computing 

in te rest on a d a ily  basis from the day o f f il in g  such statements would only 

amount to pennies. On the other hand, the computation o f in terest on such 

small amounts would create an adm inistrative nightmare.

I t  should be noted that the b i l l  would not apply to claims payable
✓

by fra te rna l benefit socie ties, nor to hosp ita l and medical service corpora­

tions when reimbursement is  required to be made to a subscriber. This is  so 

because the b i l l  does not sp e c ific a lly  amend the chapters o f the insurance 

code dealing with these organizations. ' -

The l i f e  insurance business believes that the proper remedy in  

the case o f any insurer which delays payment o f claims without good cause is  

that it s  c e rt ific a te  o f authority to do business in  Alaska should be revokedj 

A provision requiring the D irector o f Insurance to take such action is  already 

contained in  the Insurance Code. See AS 23.09.150.

We urge that House E i l l  No. 51 not receive favorable consideration.

Respectfu lly submitted,

Robert M.: Scott, Juneau
Leg is la tive  Agent
L ife  Insurance Association o f America



JUDICIARY COMMITTEE REPORT

ON

COMMITTEE SUBSTITUTE FOR HOUSE BILL S O .  75

The Jud iciary Committee la unable to obtain an opinion 
from the Attorney General's o ffice  aa to the constitu tiona lity  
of douse B i l l  No. 75.

In order to pernlt action on th is b i l l  in  th is  session 
the Committee puts the b i l l  out v lth  the recommendation on the 
merits o f the b i l l ,  but without complete review of the legal 
aspects of the b i l l .

The Committee Substitute deletes the lo ca l government 
sharing provisions, which the sponsor intends to submit by a 
separate b i l l ,  and inserts a percentage alternative in  order to offset 
any effects of lu fla tio n .

Barry Jackson, Chairman



March 5, 1969

To: G. Kent Edwards
Attorney General

Froa: Barry Jackson
Chairman
House Jud iciary Committee

Subject: House B i l l  No. 75

We hereby request an opinion from your of f ice regarding any constitutional 
problems on the above b i l l .

We sp e c ifica lly  d irect your attention to the various rate structures and 
to the method of a llocating the one ha lf of the proceeds to lo ca l govern­
ment.



STATEMENT BEFORE THE HOUSE 
JUDICIARY COMMITTEE

March 14, 1969

Mr. Chairman, Gentlemen:

I am H. M. Co le ,  Counsel fo r  A t l a n t i c  R i c h f i e l d  Company.

On 3-3-69 T. F. C a r l i s l e ,  Manager of Lhe Tax D iv i s i o n  of

A t l a n t i c  R i c h f i e l d ' s  North American Produc ing Department s ta ted ,  

in  test imony be fore  the House Resources Committee that c e r t a in  

p o r t io n s  of 11B 75 may r a is e  the quest ion  of c o n s t i t u t i o n a l i t y .

1 have been asked to e labo ra te  on that thes is  and, th e re fo re ,  

s h a l l  con f ine  my remarks to that issue .

There are a number o f  arguments which might be mentioned to 

i n d i c a t e  the p o s s ib le  u n c o n s t i t u t i o n a l i t y  of the b i l l .  These 

In c lu d e :

(1) undue burden on In te r s t a te  commerce;

(2) unreasonable c l a s s i f i c a t i o n  and thus v i o ­
l a t i n g  the due process p r i n c i p l e s  in  that
the tax i s  based on an occurrence a f t e r
Lhe tux i s  imposed;

(3) the u n c o n s t i t u t io n a l  levy ing  of a s ta te  
export  tax, aud

(4) d i s c r im in a to ry  taxa t ion .

I t  i s  ax iomat ic  that  a tux must be equal aud un iform, but the 

tax here i s  n e i th e r .  The inc idence  of the tax i s  on severance, 

but the ra te  i s  on the lo c a t i o n  of use.

A r t i c l e  1, Sect ion  8, Clause 3 of the Un ited States C o n s t i t u t io n  

p rov id es ,  among other th ing s ,  that

The Congress s h a l l  have power - -  to regu la te  
commerce w ith fo re ign  na t ions  and among the 
seve ra l  s ta te s .  . .



In 1940 the U.S. Supreme Court,  In Best & Company, Inc. v.

Maxwe l l*a tated that  "The Commerce Clause fo rb id s  d i s c r im in a t i o n  

whether f o r t h r i g h t  or ingen ious"  in  h o ld in g  a State s ta tu te  un­

c o n s t i t u t i o n a l  which requ i red  o u t - o f - s t a t e  merchants to pay 

la rg e r  p r i v i l e g e  taxes than l o c a l  merchants.

Both Texas and Lou is ia n a  have passed gas ga ther ing  taxes ,  which

are taxes on the occupat ion  of  ga the r ing  gas from a producer.
2

In the M ich iRan-W iscons in  P ipe  L ine  Co. v. C a lve r t  Case, a tax 

was Imposed on the P i p e l i n e  f o r  the e x i t  of gas from Texas. The 

U.S. Supreme Court he ld  that the ga ther ing  of n a tu ra l  gas, as 

de f ined  in  the S ta tu te ,  was an insepa rab le  part  of i n t e r s t a t e  

commerce and ch a ra c te r i z e d  the tax as a tax "on the e x i t  of the 

gas from the s t a t e . "  The Court sa id  that "the re c e iv in g  of a 

commodity f o r  t r a n s p o r ta t io n  cannot be carved out o f  the t ran s ­

p o r t a t io n  process i t s e l f . "  " I t  i s  now w e l l  s e t t l e d , "  the Court 

cont inued,  " th a t  a tax imposed on a l o c a l  a c t i v i t y  r e la t e d  to 

i n t e r s t a t e  commerce i s  v a l i d  i f ,  and only i f ,  the l o c a l  a c t i v i t y  

Is not such an i n t e g r a l  pa r t  of the i n t e r s t a t e  p rocess ,  the f low 

of commerce, that i t  cannot r e a l i s t i c a l l y  be separated from i t . "  

"The economic process i s  i n h e re n t ly  unsu scep t ib le  o f  d i v i s i o n  

i n t o  d i s t i n c t  l o c a l  a c t i v i t y  capable of forming the bas is  f o r  

the tax here imposed, on the one hand, and a separate  movement 

In commerce, on the o th e r . "  the Court cont inued. " I f  Texas may 

impose t h i s .  . . tax .  . .then M ich igan and other r e c i p i e n t  s ta te s  

have at l e a s t  equal r i g h t s  to tax the. . .un load ing .  . .when i t  

a r r i v e s  f o r  d i s t r i b u t i o n .  . .The net e f f e c t  would be s u b s t a n t i a l l y  

l o  r e su r r e c t  the Custom b a r r i e r s  which the Commerce Clause was 

designed to e l im in a t e . "

I t  seems to me that  11B 75, i f  enacted, would undertake the same 

th ing  which the Supreme Court has sa id  i s  u n c o n s t i t u t io n a l .



C a lv e r t  v. T ran s con t in e n ta l  F i r e  U n e  Corpora t ion  , a 1960 Texas
3

Supreme Court Case, c i t i n g  the M ich igan-W iscons in  P ipe  L ine  Co. 

Case, s ta ted  that the tax was on the downstream purchaser of gas 

(an o u t - o f - s t a t e  e n t i t y )  and, th e re fo re ,  was not v a l i d  because 

i t  was a burden on i n t e r s t a t e  commerce.

The Texas L e g i s la t u r e  t r i e d  again w ith  t h e i r  gas ga ther ing  tax
4

and C a lv e r t  v. Panhandle Eastern P ipe  L ine  Co. was the invo lved  

case. The Texas Supreme Court vo ided the act and sa id  th a t ,  

" I r r e s p e c t i v e  o i what the Act l a b e l s  the tax and o f what other 

d e c la r a t io n s  are found in  the Act that seeks to a t tach  the tax 

to the p roduct ion  and p rocess ing  of n a tu ra l  gas, i t  i s  apparent,  

as the U.S. Supreme Court 1ound in the M ich igan-W iscons in  example, 

thut the tax a t taches to the gas a f t e r  i t  has been produced and 

processed and has begun i t s  journey in  i n t e r s t a t e  commerce."

I t  seems to me tha t  t h i s  Language i s  s i n g u la r l y  app rop r ia te  to 

the p ro v i s io n s  of  HB 75, "Where a tax i s  a burden on i n t e r s t a t e  

commerce, i t  i s  not made v a l i d  by i s o l a t i n g  and denominating some 

in c id e n t  or element as ' l o c a l  a c t i v i t y '  and des igna t ing  such i n ­

c iden t  as the f o c a l  po in t  of the t a x . "

The Lou is ia n a  case to which re fe rence  hus been made i s  LouJs iann- 

Nevada T r a n s i t  Co. v. Fontenot . Twenty percent (20%) o f  the gas 

invo lved  was fo r  l o c a l  use and e igh ty  percent (80%) f o r  i n t e r s t a t e  

use. The Lou is iana  Court ,  c i t i n g  the M ich igan-W iscons in  P ipe  L ine 

Co. case, he ld  that u tux imposed on a l o c a l  a c t i v i t y  i s  v a l i d  

on ly I f  the - l o c a l  a c t L v i t y  can r e a l i s t i c a l l y  be separated from the 

In t e r s t a t e  p rocess ,  the f low  of commerce.

A producer who chose to sh ip  h is  o i l  in  i n t e r s t a t e  commerce 

( e i t h e r  on h i s  own motion or because the market in  A laska  cou ld  

not support more p rocess ing)  p r i o r  to p rocess ing  would in cu r



a g rea te r  tax than the producer who does process h i s  crude 

in  A laska .  The in c id en ce  of the added tax would tend to en­

courage p ro ces s ing  in  A la ska  to the e x c lu s io n  of o ther s ta te s .

Such would impede i n t e r s t a t e  commerce and i t  i s  t h i s  type of 

Impediment upon the commerce of the n a t io n  that  was s t ru ck  down 

in  Best v. Maxwel l .  An independent p roducer ,  w i thou t  r e f i n i n g  

c a p a b i l i t i e s  would under UU 75 pay a tax which would be de­

termined by what the purchaser o f  h i s  p roduc t ion  chose to do 

w ith  i t .  I t  i s  d oub t fu l  that  a c l a s s i f i c a t i o n  such as here 

proposed would meet the due process requirements o f  the 14th Amend­

ment o f  the C o n s t i t u t i o n .

One other  case which might be of  i n t e r e s t  to the Committee on 

t h i s  matter i s  Pennsy lvan ia  v. West V i r g in ia ^ .  Th is  case i s  

c i t e d  in  the M ich igan -W iscons in  case and invo lved  an attempt 

by one s t a t e  to prevent the export o f  gas i n t o  another s ta te .

By way o f  d ictum the U.S. Supreme Court s ta te d ,  "Even the States 

power to lay and c o l l e c t  taxes ,  ex tens ive  though i t  may be, can­

not extend in  such a way as to impede i n t e r s t a t e  commerce."

Mr. W a lke r 's  b r i e f  con ta in s  s e ve ra l  o ther  cases which are ad­

d i t i o n a l  examples of l e g i s l a t u r e s  fa vo r in g  l o c a l  bus iness by 

d i s c r im in a t i n g  v. i n t e r s t a t e  bus iness ,  b o  I s h a l l  not longer 

be labor  the p o in t .  I t  seems c le a r  to me that the ex tra  tax 

proposed upon o i l  and gas exported from A laska i s  an added 

burden on i n t e r s t a t e  commerce; that i t  i s  in  f a c t  d i s c r im in a to ry  

aga ins t  o i l  and gas not processed w i t h in  A laska and the re fo re  i s  

sub je c t  to  c o n s t i t u t i o n a l  a t ta ck .

I have po in ted  out a number of reasons why I am of the op in ion  

that HB 75 as w r i t t e n  i s  u n c o n s t i t u t i o n a l .  I would l i k e  to make 

i t  c l e a r ,  however, that  A t l a n t i c  R i c h f i e l d  i s  in te r e s te d  in  the



amount of the tax and not the t e c h n i c a l  aspects  o f  the s t a t u t e ,  

but I would assume that the l e g i s l a t u r e  would not want to enact 

l e g i s l a t i o n  which appears on i t s  face to be sub je c t  to a t ta ck .

1 Best & Company v. Maxwel l ,  311 U.S. 4 54 (1940)
2

Mich igan-W iseons in  P ipe  L ine  Co. v. C a lv e r t ,
347 U.S. 157 (1954)

3
C a lv e r t  v. T ran s con t in e n ta l  Gas P ipe  L ine  Corp . ,  

341 SW2 679 (1960)
4

C a lv e r t  v. Panhandle Eastern  P ipe L ine  Co.,
371 SW2 601 (1963) *'

5 Lou is iana-Nevada T r a n s i t  Co. v. Fon tenat ,  97
S02 409 (1957)

Pennsy lvan ia  v. West V i r g i n i a ,  262 U.S. 553



STATEMENT PRESENTED TO HOUSE JUDICIARY COMMITTEE 
ALASKA SIXTH LEGISLATURE 
BY HUMBLE OIL & REFINING COMPANY

CONSTITUTIONALITY OF HOUSE BILL NO. 75 
AN ACT RELATING TO REVENUES FROM OIL AND GAS PROPERTIES

Facts

House B i l l  No. 75, an Act re lating  to revenues from o il and 

gas properties is  now before you for your consideration. Last Wednes­

day you invited the o i l  industries' comments on the constitu tiona lity  

of House B i l l  No. 75. Among other provisions House B i l l  No. 75 pro­

poses that there would be one rate fo r those engaged in  primary manufac­

turing and processing in  the State of Alaska, and another rate fo r those 

shipping raw materials outside the State. Alaska presently imposes an 

o i l and gas conservation tax at the rate of five  m ills  per barrel of o i l 

produced and for each 50,000 cubic feet of gas produced. Alaska also 

imposes an o i l and gas production tax at the rate of three percent (3%) 

of value and the disaster severance tax of one percent (1%) of value.

Issue

The question in  issue is  whether the enactment of a s p lit  

severance tax as proposed by House B i l l  No. 75 would be va lid  under both 

the Alaska Constitution and the United States Constitution.

Answer

It is  concluded that the enactment of an occupation tax as 

proposed by House B i l l  No. 75 would patently v io late  the Commerce Clause,



A rtic le  I, Section 8, Clause 3, of the United States Constitution.

This being the case no effort was made to ju s tify  such an enactment 

under the Alaska Constitution.

Discussion

A rtic le  I, Section 8, Clause 3 of the United States Consti­

tution provides:

The Congress sha ll have power. . .To regulate connnarce 
with foreign nations, and among the several states. . .

The primary considerations fo r determining the lim its  of a 

state's power to tax a c tiv it ie s  connected with interstate commerce have 

been aptly stated by the Supreme Court o i  Washington in  Washington- 

Oregon Shippers Cooperative Association, Inc. v. Schumacher, et a l . ,

367 P.2d 112 (1961). They are:

. . .(1) Whether the tax places an extra burden on 
interstate commerce not borne by intrastate commerce, 
or erects barriers, placing out-of-state businesses 
at a disadvantage; the discrim ination test. (2) Whe­
ther the interstate commerce Involved is  subject to 
the r isk  of repeated exactions of the same nature 
from other states; the m ultiple burden test.

Because the occupation taxed in  a typ ica l state production 

or severance tax is  s t r ic t ly  a lo ca l a c tiv ity  and occurs but once, we 

need not concern ourselves with the second or multiple burden test.

I t  appears obvious that the type of s p lit  severance tax proposed fo r 

Alaska fa ils  to sa tis fy  the f i r s t  test, that of nondiscrimination 

against Interstate commerce.

The United States Supreme Court has upon many occasions 

struck down state license and occupation taxes where they favored



instate business by discrim inating against interstate business.

Welton v. M issouri, 91 U.S. 275 (1876), re lating to discrim inatory 

licensing of out-of-state producers or manufacturers o f goods; Walling 

v. Michigan, 116 U.S. 446 (1886), involving discrim inatory taxation of 

out-of-state liquor sales; Darnell v. Memphis, 208 U.S. 113 (1908), d is­

crim ination against out-of-state agricu ltu ra l products; Hale v. Bimco 

Trading, In c., 306 U.S. 375 (1939), involving discrim ination against 

cement transported into the state from out of state; Mullaney v. Anderson, 

342 U.S. 415 (1952), strik ing  down an Alaska licensing tax on the grounds 

of discrim ination against interstate commerce since the tax was levied at 

a higher rate upon nonresident fishermen than upon resident fishermen; 

Memphis Steam Laundry Cleaners Inc. v. Stone, 342 U.S. 389 (1952), in ­

volving a discrim inatory license tax imposed at a higher rate on out-of- 

state peddlers than on Instate peddlers.

In Best v. Maxwell, 311 U.S. 454 (1940) the Supreme Court held

a state statute unconstitutional in  v io la tion  of the Commerce Clause since

the statute required out-of-state merchants to pay larger priv ilege taxes

than Instate merchants. In so holding, the court said:

The Commerce Clause forbids discrim ination whether 
forthright or ingenious. In each case i t  is  our 
duty to determine whether the statute under attack 
w ill In its  p ractica l operation work discrim ination 
against interstate commerce. The freedom of commerce 
which allows the merchants of each state a regional 
or national market for the ir goods is  not to be fet­
tered by leg is la tion , the actual effect of which is  
to discrim inate in  favor of Intrastate businesses, 
whatever may be the ostensible reach of the language.

Seeing that the key to constitu tiona lity  is  nondiscrimination, 

the proposed s p lit  severance tax should be examined to determine i f  i t

-3 -



would discrim inate against Interstate commerce. The extra burden of

tax proposed upon o i l  and gas exported and not processed In Alaska c lea rly  

is  an added burden on Interstate commerce. A producer who chooses to ship 

h is o i l  or gas in  in terstate commerce p rio r to refin ing  or processing would 

incur a greater tax than would the producer who chose to refine or process 

h is o i l or gas in  Alaska. C learly the State of Alaska would benefit from 

such a tax as integrated producers would be encouraged to locate re fineries 

and processing plants in  Alaska St the exclusion of other states. This 

would clearly  impede interstate commerce. This type of impediment upon 

the commerce of the nation was Struck down in  Best & Company. Inc. v. 

Maxwell, 311 U.S. 454 (1940), where the Supreme Court said:

. . .Nonresidents wishing to display their wares must 
e ither establish themselves as regular North Carolina 
re ta il merchants at proh ib itive expense, or else pay 
th is $250 tax that bears no re lation  to actual or 
probable sales but must be paid in  advance no matter 
how small the sales turn out to be. Interstate com­
merce can hardly survive in  so hostile  an atmosphere.
A $250 investment in  advance, required of out-of-state 
re ta ile rs  but not of the ir rea l lo ca l competitors, can 
operate only to dLscourage and hinder the appearance of 
in terstate commerce in  the North Carolina re ta il market. 
Extra-state merchants would be compelled to turn over 
the ir North Carolina trade to regular loca l merchants 
se llin g  by sample. North Carolina regular re ta il 
merchants would benefit, but to the same oxtant the 
commerce of the Nation would suffer discrim ination.

As to a nonintegrated producer who must s e ll a l l  of his o il 

and gas p rio r to refin ing  or processing, such a tax would appear to 

v io late  the Due Process Clause of the 14th Amendment to the United 

States Constitution. The amount of h is tax would be determined by what 

the purchaser of his production chose to do with i t .  It is  doubtful that 

a c la ss ifica tio n  such as proposed in  the s p lit  severance tax would meet the 

tests of the Due Process Clause of the 14th Amendment.
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