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JUDICIARY COMMITTEE REPORT
«on

HOUSE BILL NO. 353

1. GENERAL.
HB 353 is concerned with what is commonly called wire- 

tapping or eavesdropping. Section 280 pertains to the misuse, 
interception, and divulgence of messages sent by wire or 
radio and Section 290 is concerned with the recording or 
listening to oral conversations without the consent of at 
least one of the 'parties to the conversation. A violation 
o" -.ny one of the sections of the bill is made a misdemeanor 
with a maximum penalty of $1,000 fine or imprisonment for 
one year, or both.'

Under the federal act, in order to obtain a conviction, 
both interception and divulgence must be proved. Thi# facet 
of the federal act has been extensively criticised by*the 
U. S. Attorney General's office. Also, it'is riot clear1 
under the federal.act whether an innocent interception is 
a crime and the federal courts have split on the question.
Section 2u0 of H3 353 avoids those problems. ̂ ’
2. SECTIONAL ANALYSIS.

Section 230(a)-appl:Un to the employees of a common
carrier ccmmunac ations oyauem. It prohibits the employee
who tahes the message for transmission, the employee receiving 
the message and any employees assisting in those operations, 
from divulging or releasing in any manner the meaning of the 
message, except to v.he persor-. listed in this section, through 
authorised chnnae' It .. bo noted that a court may order 
the divulgence of a message, :

Section 280(b) d-nis with the initial acquisition of a 
message by persons m.rough the interception;of the message at 
any time. The section contemplates an Intentional inter­
ception. It ^hould be noted that under this! section, the 
interception .alone constitutes a prohibited activity. There 
is no need to'prove Interception and d* vulgslnce, although the 
latter activity is ■ a Mon.II - , t 1

Section £80(o) pronibius a person for vfhom the message 
is not intended, regardless of the means by which that person 
received the message, from using the information he has re­
ceived for his own or another's benefit.



Section 280(d) prohibits a person from disclosing the 
meaning of the message when the person has actual knowledge 
or should reasonably be expected to know that the communication 
originally was obtained in violation of section 280. In this 
case, the person would, of course, also be violating section 
280(c) if the person used the information obtained for his own 
or another’s benefit.

Section 280(e) prohibits a person who is not entitled ' * • 
to information, but becomes aware of the contents of a 
message although not actually in physical receipt of a, 
message, from in any way divulging the meaning of the contents 
of the message, or from using the information for his own or 
another’s benefit.

ORIGIN’0? SECTION 280. Sec. 280 is based primarily on 
section 605 of the Federal Communications Act. The bill does 
not make innocent interception a crime except in the case of 
a person using information obtained for his own or another’s 
benefit or the person divulges any information he has obtained.

Section 290 makes it a criminal offense to listen to or 
record any oral conversation without the consent of one of 
the parties to the conversation. It covers not only a tele­
phone conversation, but any oral conversation in an office, 
home, car, boat, or any other place a conversation might be 
held. It prohibits the illegal use of any type of eavesdropping 
device, electronic or otherwise.

lection 290(2 ) .prohibits a person from using information 
obtained through illegal use of an eavesdropping device for 
his own or another’s benefit.

Section 290(3) prohibits a/person from revealing the meaning 
of any conversation heard by means of the illegal use of an 
eavesdropping device; and / \

Section 290(4) prohibits a person who becomes aware of 
the contents of a conversation from revealing the meaning of 
che conversation^ if he knows or reasonably should know that 
she information he has received was originally obtained by the 
illegal use of an eavesdropping device,

S'J? ABEMENTARY COMMENT - EFFECT OF BILL ON POLICE AND 
ADMISSIBILITY OF EVIDENCE. Neither section 290 or section 300 
(the exemption section) makes any exception for law enforcement 
officers. A law enforcement officer is subject to the same 
penalties as a private citizen who violates the provisions of

V )  ■■ ^



the bill. Law officers would be permitted under section 
290(1 ) to record and lister, to a conversation with the 
consent of one of the parties to the conversation. The most . 
common examples of when this provision would be applicable 
would be in the case of a kidnapper who has told the victim's 
family he will call them or obscene phone calls.

Along this line, it Is to be noted that only six states 
permit, by statute, law enforcement officers to obtain evidence 
by wiretap or other means. They are, Maryland, Massachusetts, 
Louisiana, Nevada, New York and Oregon. Of ‘Shese six states, 
only Louisiana does not specifically require,a judicial order 
preceding the tap.

Six states prohibit, by statute, the admission of any 
evidence obtained in violation of a wiretap or eavesdropping 
statute. They are Maryland, Nevada, Illinois, Rhode Island, 
Oregon and Pennsylvania. Overall, 39 states, by statute, 
prohibit wiretapping or electronic eavesdropping, while 11 
states prohibit only physical interference with wires. In 
regard to evidence obtained by wiretap or other eavesdropping 
devices being used in a court proceeding, the bill.does not in 
any way change the existing law of Alaska. The admittance or 
rejection of such evidence is left to case law and the rules 
governing the admissibility of evidence as interpreted by the 
court.

Sec. 300 of the bill simply lists the activities which 
are not to be considered criminal under the provisions of the 
statute and is self-explanatory.'v>
3. R‘2?2ALS. *

*
Sec. 2 of the bill will repeal provisions in the present 

law that will duplicate provisions of the proposed bill if 
enacted. Sec. 2 amends AS 42.20.050 by deleting subsection 1 
which make3 it a crime for one to divulge the contents of a 
me a sag-.- ;o any person; other than the party for which it was 
intended, his attorney, or agent. This is covered by section 
2S0 of the proposed bj|ll.

Sec. 3 repeals AS 42.2:0.100 which deals with persons,, 
taking messages from. &t telegraph wire or intercepting a message 
to which they are not entitled. This activity is covered in 
section 280 of the bill. I:

j 'I ;

4. AMENDMENT.
The amendment offered by Mr. Josephson is almost identicalto secs. 141.720 - l4l amendment allows the p .990 of the Oregon Revised Statutes. The residing judge for the judicial district



in which the interception will take place to allow an intercep­
tion of telecummunications, radio communications or conversa­
tions by peace officers if tnere are reasonable grounds to 
bSlieve that a' crime directly and immediately affecting the 
safety of humah life or the national security has been committed 
or is about to be committed. Also, there must be reasonable 
grounds to believe that evidence will be obtained essential to 
the solution of the crime, or which may enable the prevention of• 
the crime and there must be no other means readily availa/ole for 
obtaining the information.

The order must be applied for by the district attorney with 
the approval of the attorney general whether the interception is 
to be made by peace officers of the state or a political sub­
division. The court may examine under oath the district attorney 
a witness he produces, or anyone the court wishes to question.
If the court issues the order for interception, it is effective 
for 10 days under this amendment. The Oregon law allows 60 days. 
The order may be renewed for 10 days at a time.

The amendment makes it a misdemeanor to use an expired order 
or to release any information about the application or any 
supporting documents or testimony. The presiding judge shall,- 
however, report to the legislature the number of orders and re^ 
newals issued and also the nature of the reasons for issuance. '
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strued as modifying or limiting any other statute 
relating to the classification of information for 
reasons of national defense or security. (Sept. 9, 
1950, oh. 936. $ 5. 64 Stat. 824.)

g 1156. Use of existing facilities.
(a) The Secretary may utilize any personnel, 

facilities, bureaus, agencies, boards, administrations, 
offices, or other instrumentalities of the Department 
of Commerce which he may require to carry out the 
purposes of this chapter.

(b) The Secretary is authorized, to call upon 
other departments and independent establishments 
and agencies of the Government to provide,, with 
their consent, such available services, facilities, o r . 
other oooperatlon as he shall deem necessary or 
helpful in carrying out the provisions of this chapter, 
and he is directed to utilize existing facilities to the 
full extent deemed feasible. (Sept. 9,1950, ch. 936,
§ 6, 64 Stat. 824.)

fi 1157. Relation to other provisions,
Nothing in this chapter shall be construed to re­

peal or amend any other legislation pertaining to the 
Department of Commerce or its component offices 
or bureaus. (Sept. 9,1950, oh. 936, S 7,64 Stat. 624.)

Chapter 21.—TRANSPORTATION OF GAMBLING 
DEVICES /

See.
1171. Definition*.
1172. Transportation of gambling devices os' unlawful;

exceptions; authority of Foderal Trade Commie-, 
;*lon. ■>

1178. Registration of manufactures and dealors.
(a) Activities requiring registration; contonte

of registration statement.
(b) Numbering of devices.
(c) Records; required information.
(d) Retention of reoords.
(o) Dealing In, owning, possessing or having 

custody of devices not mnrkod or num­
bered; false entries in records.

(f) Authority of Foderal Bureau of Investiga­
tion.

1174. Labeling and marking of shipping packages.
1178. Specific Jurisdictions within which manufacturing, 

repairing, selling, possessing, etc., prohibited.
1170. Penalties.
1177. Confiscation of gambling device* and means of 

transportation; laws governing.
1170. Nonappllcability of chapter to certain machines 

and devices.

§1171. Definitions.
As used in this chapter—
(a) The term "gambling device" means—

(1) any so-called "slot machine" or any other 
machine or mechanical device an essential part 
of which is a drum or reel with insignia thereon, 
and (A) which whon operated may deliver, as the 
result of the application of an elemont of ehanco, 
any money or property, or (B) by the operation 
of which a person may become entitled to receive, 
as the result of the application of an elemont of 
chance, any money or property; or

(2) any other machine or mechanical device 
(Including, but not limited to, roulette wheels and 
similar dovicos) designed and manufactured pri­
marily for use in connection with gambling, and j
(A) which whon operated may deliver, os tho re- ’ 
suit of the application of an element of ohanco, i

8(WiiK) 0 *->»85- bVoI, H ■■■«■ flfr

any money or property, or1 (B) by the operation 
of which a person may become entitled to receive, 
as the result of the application of an element of 
chance, any money or property: or

(3) any subassembly or essential part intended 
to be used in connection with any such machine 
or mechanical device, but which is not attached 
to any such machine or mechanical device as a 
constituent part.
(b) The term "State” includes the District of 

Columbia, Puerto Rico, the Virgin Islands, and 
Guam. i

tc) The term "possession of the United States" 
' means any possession of the United States which is 

not named in subsection (b) of this section.
:, (d) The term "Interstate or foreign commerce" 
ri?eans commerce (1) between any State or posses­
sion of the United States and any place outside of 
such State or possession, or (2) between points in 
the same State or possession of the United States 
but through any place outside thereof.

(e) Tho term "intrastate commerce" means com­
merce wholly within one State or possession of the 
United States. (Jan. 2, 1951, ch. 1194, i  1, 64 Stat. 
1134, Oct. 18, 1962, Pub. L. 87-840, | |  2, 3, 76 Stat. 
1075.) 1

A m e n d m e n t s

1863—Subeec. (a) (2). (3). Pub. L. 87-840. I 2 (a),
(b), nubstltuted provisions lnoludlt.g machines and mo- 
ehonical devices designed and manufactured primarily 
for gambling by the operation of whleh a person may 
become entitled to roeelve. as the result of ehanco, any 
imoney or property, for provisions whleh Included ma- 
'oblnc* or mochamcal devices designed and manufactured 
to operate by Inserting a coin, token, or similar object. 
In par. (2), and Inserted ”, but which Is not attaohed to 
any auoh machine or meohanlcal device as a constituent 
part' . In par. (8).

Subtea. (b). Pub. L. 87-840, I 8. substituted "the 
District of Columbia" for “Alaska, Hawaii;"

SubtecH. (d) and (e ). Pub. L. 87-840, 18, added sub­
secs. (d) and <e).

E m c rtv t Oats o r 1082 Amendment 
Srotlon 7 of Pul). L. 87-840 provided that: "The amend­

ments made by this Act |enaotlng section 1178 of this 
title and amondlng this section and sections 1172 and 
117$ of this title | shall take elfeet on the sixtieth day 
after the date or its enactment (Oct. 18,10021."

Short T m i
Section 1 of Pltb. L. 87-840 provided that Pub. L. 87- 

840, whleh enacted seetlon 1178 of this title, and amended 
thin seotlon and (Motions 1172 and 1173 of this title, may 
bo cited as the “aomhtlng Devlaoa Aot of 1082.”

S ei'aradility  or P r o v is io n * 
flection B of act Jan. 2, 1031, provided that: "It any 

provision of this Aot | this chapter | or the application 
thereof; to any |>er*on or olroumatancu la held Invalid, 
such invalidity nhnll not alfeot other provisions or ap- 
plications of the Aot (this chapter) whleh eon be given 
effect without tho invalid provision or applleaUon, and 

j to thU end the provisions of this Aot (this chapter] are 
: declared to be severable." ;

:! Cross RarimaNcss
Numbering of gambling devlaes, see seetlon 1173 of 

this title.

i § 1172, Transportation of gambling devices na unlaw­
ful! exceptions! authority of Federal Trade Com­
mission.

It shall be unlawful knowingly to transport any 
gambling device to any place in a State, the District 

j of Columbia, or a possession of (.lie United States
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TITLE)

from any place outside of suchState.the District of 
Columbia, or possession:* Provided, That this section 
shall not apply to transportation of any gambling 
device to a place in any State whloh has enacted a 
law providing for the exemption of such State from 
the provisions of this section, or to a place in any 
subdivision of a State if the State in which such 
subdivision is located has enacted a law providing 
for the exemption of such subdivision from the pro­
visions of this section, nor shall this section apply to 
any gambling device used or designed for use at and 
transported to licensed gambling establishments 
where betting is legal under applicable State laws: 
Provided, further, That it shall not be unlawful to 
transport in interstate or foreign commerce any 
gambling device into any State in which the trans­
ported gambling device is specifically enumerated 
as lawful in a statute of that State.

Nothing in Uiis chapter shall be construed to in­
terfere with or reduce the authority, or the existing 
interpretation of the authority, of the Federal Trade 
Commission under the Federal Trade Commission 
Act. (Jan. 2,1951, ch. 1194, < 2, 64 Stat. 1134; Oct. 
18,1962, Pub. L. 87^840, { 4,76 Stat. 1075.)

(&arEMCNCBs nr Text
The Federal Trade Commission Act, referred to In the 

text, Is elosslflod to sections 41—46 and 47—58 of this 
title.

| Am e n d m e n t s

1062—Pub. L. 87-640 excepted gambling devices used 
or designed for use a t and transported to licensed gam­
bling establishments whero bottlng Is logal under State 
laws, and provided that It shall not be unlawful to trans­
port such devices Into any sta te in which the device Is 
speatflaally enumerated os lawful in a Btate statute.

Srrtcmm D ate  o p  1062 A m e n d m e n t

Amendment of seotdon effective on the sixtieth day 
after Oot. 18, 1062, see seetlon 7 of Pub. L. 87-840, set out 
as note under seotlon 1171 of this title.

Cross R xm xtross
Penalty for violations, seo seotlon 1170 of this title.

61178. Registration of manufacturers and dealers.
(a) Activities requiring registration j contents of 

registration statament.
(1) It shall be unlawful for any person engaged in 

the businoss of manufacturing gambling devices, if 
the aotlvltloB of suoh business in any way affect in­
terstate or foreign commerce, to manufacture any 
gambling device during any calendar year, unless, 
after November 30 of the preceding calendar year, 
and before the date on whloh such dovioe is manu­
factured, such person has registered with the At­
torney Oenoral under this subsection, regardless of 
whether such device ever enters interstate or foreign 
commerce.

(2) It shall be unlawful for any person during any 
calendar year to engage in the business of repairing, 
reconditioning, buying, selling, leasing, using, or 
making available for use by others any gambling 
device, if in such business he sells, Ships, or delivers 
any suoh device knowing that it will be introduced 
into interstate or foreign commerce after the ef­
fective date of the Gambling Devices Act of 1962, 
unless, after November 30 of the preceding calendar 
year, and before the date such sale, shipment, or 
delivery occurs, suoh person has registered with the 
Attorney General under this subsection.

if
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(3) It shall be unlawful for any person during any 
calendar year to engage ln the business of repairing, 
reconditioning, buying, selling, leasing, using, or 
making available for ur,<» by others any gambling 
device, if in such busliu . lie buys or receives any 
suoh device knowing that it hat been transported 
in interstate or foreign commerce after the effective 
date of the Gambling Devices Act of 1962, unless, 
after November 30 of the preceding calendar year 
and before the date on which he buys or receives 
suoh device, such person has registered with the At­
torney General under this subsection.

(4) Each person who registers with the Attorney 
General pursuant to this subsection shall set forth 
in such registration (A) his name and each trade 
name under whloh he does business, (B) the ad­
dress of each of his places of business in any State 
or possession of the United States, (C) the address 
of a place, in a State or possession of the United 
states in which such a place of business is located, 
where be will keep all records required to be kept by 
him by subsection (o) of this seotlon, and (D) each 
activity desoribed in paragraph (1), (2), or (3) of 
this subsection whloh he intends to engage In dur­
ing the calendar year with respect to which such 
registration is made.
(b) Numbering of devices.

(1) Every manufacturer of a gambling device de­
fined in paragraph (a) (1) or (a) (2) of section 1171 
of this title shall number seriatim each such gam­
bling device manufactured by him and permanently 
affix on each such device, so as to be clearly visible, 
such number, his name, and, if different, any trade 
name under which he docs business, and the date of 
manufacture of such device.

(2) Every manufacturer of a gambling device de­
fined in paragraph (a)(3) of seotlon 1171 of this 
title shall, if the size of suoh device permits it, num­
ber seriatim each such gambling device manufac­
tured by him and permanently affix on each such 
device, so as to be clearly visible, suoh number, his 
name, and, if different, any trade name under which 
he does business, and the date of manufacture of 
such device.
(c) Records) required information.

(1) Every person required to register under sub- 
seotlon (a) of thlR section for any calendar year 
shall, on and after the date of such registration or 
the first day of such year (whichever lost occurs), 
maintain a rocord by calendar month for all periods 
thereafter in suoh year of—

(A) each gambling dovlce manufactured, pur­
chased, or otherwise acquired by him,

(B) each gambling device owned or possessed 
by him or in his custody, and

(C) each gambling dcvieo sold, delivered, or 
shipped by him in intrastate, interstate, or for­
eign commerce.
(2) Such record shall >,how—

(A) in the oose of each such gambling device 
defined in paragraphia) (l)  or (a)(2) of section 
1171 of this title, the Information which is re­
quired to be affixed on suoh gambling device by 
subsection (b) (1) of this section; and

(B) In the case of eaoh suoh gambling device 
defined in paragraph (a)(8) of seotlon 1171 of
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this title, the information required to be affixed 
on such gambling device by subsection (b) (2) of 
this section, or, if such gambling device does not 
have affixed on it any such information, its catalog 
listing, description, and, in the case of each such 
device owned or possessed by him or in his cus­
tody, Its location.

Such record shall also show (i) in the case of any 
such gambling device described in paragraph (1) (A) 
of this subsection, the name and address of the per­
son from whom such device was purchased or ac­
quired and the name and address of the carrier; and 
(li) in the case of any such gambling device de­
scribed in paragraph (1) (C) of this subsection, the /, 
name and address of the buyer and consignee thereof 
and the name and address of the carrier.
(d) Retention of records.

Each record required to be maintained under this 
section shall be kept by the person required to make 
it at the place designated by him pursuant to sub­
section (a) (4) (C) of this section for a period of at 
least five years from the last day of the calendar 
month of the year with respect to which such rec­
ord is required to be maintained.
(e) Dealing in, owning, possessing or having custody 

of devices not marked or numbered; false entries 
in records.

(1) It shall be unlawful (A) for any person during 
any period in which he is required to bo registered 
under subsection (a) of this section to sell, deliver, or 
ship in Intrastate, interstate, or foreign commorco 
or own, possess, or have in his custody any gambling 
device which is not marked and numbered as re­
quired by subsection (b) of this section; or (B) for 
atiy person to remove, obliterate, or alter any mark 
or number on any gambling device required to be 
placed thereon by such subsection (b).

(2) It shall be unlawful for any person knowingly 
to mako or cause to be made, any false entry in any 
record required to be kept under this section.
(f) Authority of Federal Bureau of Investigation. 

Agents of the Federal Bureau of Investigation
shall, at any place designated pursuant to subsection
(a)(4)(C) of this section by any person required 
to register by subsection (a) of this section, at all 
reasonable times, have access to and the right to 
copy any of the records required to be kept by this 
section, and, in case of refusal by any person regis­
tered under such subsection (a) to allow Inspection 
and copying of such records, the United States 
district court for the district in which such place is 
located shall have Jurisdiction to issue an order com­
pelling production of such records for inspection 
or copying. (Jan. 2, 1951, ch. 1194, 1 3, 84 Stat. 
1135; Oct. 18,1962, Pub. L. 87-840, i  5,76 Stat. 1075.)

RsrsaKNcas i n  Tarr 
The effective date of the Qambllng DovJcea Act of 1003, 

referred to In pars. (0) and (8) of subsec. (a), means the 
effective date of Pub. L. 87-840. Bee effective data note 
under this section.

A m s n d m s n i*
1003—Pub. L. 87-040 amended section generally. Prior 

to such amendment, section provided that: "Upon first 
engaging In business, and thereafter on or before the 1st 
day of July of each year, every manufacturer of and 
dealer in gambling devices shall register with the At­
torney Oeneral his name or trade name, the address of his

principal place of business, and the addresses of his places 
of business in such district. On or before the last day 
of each month every manufacturer of and dealer in gam­
bling devices shall file with the Attorney Oeneral an in­
ventory and record of all sales and deliveries of gambling 
devices as of the date of the preceding calendar month 
for the place or places of business in  the district. The 
monthly record of salett and deliveries of such gambling 
devices shall show the mark and number identifying each 
article together with the name and address of the buyer 
or consignee thereof and the name and address of the 
carrier. Duplicate bUls or Invoices, if complete in the 
foregoing respects, may be used In filing the record ol 
sales and deliveries. For the purposes of this chap­
ter. every manufacturer or dealer shall mark and number 
each gambling device, so th a t i t  is Individually Identifi­
able. In  cases of sole, delivery, or shipment of gambling 
devious in unassembled ibrm, the manufacturer or dealer 
shall separately mark ondj number the components of each 
gambling devloe with a common mark and number as if 
it were an assembled gambling device. I t  shall be unlaw­
ful for any manufacturer or dealer to sell, deliver, or ship 
any gambling devloe which is not marked and numbered 
for identification as herein provided: and it  shall be un­
lawful for any manufacturer or dealer to  manufacture, 
recondition, repair, sell, deliver, or ship any gambling 
devlee without having registered os required by this sec­
tion, or without filing monthly the required inventories 
and records of sales and deliveries."

Ewxenvs D ats  or 1983 Am s n d m s n t  
Amendment of section effective on the sixtieth day after 

Oct. 18.1983, see section 7 of Pub. L. 87-840, set out as a 
note under section 1171 of this tltlo.

Oaoss R arx x x N cs s  
Penalty for violations, see section 1178 of this title.

81174. Labeling and marking of shipping packages. 
All gambling devices, and all packages containing

any such, when shipped or transported shall be 
plainly and dearly labeled or marked so that the 
name and address off the shipper and of the con­
signee, and the nature (if the article or the contents 
of the package may bh; readily ascertained on an 
inspection of the outside of the article or package. 
(Jan. 2,1951, ch. 1194,1 4, be Stat. 1135.)

C ross R o rsn cN c o a  
Penalty for violations, see section 1170 of this title.

81175. Specific jurisdictions within which manufactur­
ing, repairing, selling, possessing, ole* prohibited.

It shall be unlawful to manufacture, recondition, 
repair, sell, transport, possess, or use any gambling 
device In the District of Columbia, In any possession 
of the United 8tates, within Indian country as de­
fined in seotlon 1151 of Tltlo 18 or within the special 
maritime and territorial Jurisdiction of the Unltod 
States os defined in seotlon 7 of Title 18. (Jan. 2, 
1951, oh. 1194,1 8. 64 Stat. '135.)

Oaoss R s r s a s N c s s  
Penalty for violations, sao seotlon 117b or this title.

81170. Penalties.
Whoever violates any of the provisions of sec­

tions U72—U74 or 1175 of this title shall be fined 
not moro than 65,000 or imprisoned not more than 
two years, or both. (Jan. 2, 1951, ch. 1194, 1 8, 04 
Stat. 1130.)

81177. Confiscation of gambling devices and means of 
transportation; laws governing.

Any gambling device transported, delivered, 
shipped, manufactured, reconditioned, repaired, 
sold, disposed of, received, possessed, or uaod in
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violation of the provisions of this chapter shall be 
seized and forfeited to the United States. All pro­
visions of law relating to the seizure, summary and 
judicial forfeiture, and condemnation of vessels, 
vehicles, merchandise, and baggage for violation of 
the customs laws; the disposition of such vessels, 
vehicles, merchandise, and baggage or the proceeds 
from the sale thereof; the remission or mitigation 
of such forfeitures; and the compromise of claims 
and the award of compensation to Informers in re­
spect of such forfeitures shall apply to seizures and 
forfeitures Incurred, or alleged to have been in­
curred, under the provisions of this chapter, insofar 
as Applicable and not inconsistent with the provi­
sions hereof; Provided, That such duties as are 
imposed upon the collector of customs or any other 
person with respect to the seizure and forfeiture of 
vessels, vehicles, merchandise, and baggage under 
the customs laws shall be performed with respect 
to seizures and forfeitures of gambling devices under 
this chapter by such officers, agents, or other per­
sons as may be authorized or designated for that 
purpose by the Attorney General. (Jan. 3, 1051, 
oh. 1194, i  7, 54 Stat. 1135.)

61178. Nonapplicability of chapter to certain machines 
and devices.

None of the provisions of this chapter shall be 
construed to apply—

(1) to any machine or mechanical devlco de­
signed and manufactured primarily for use at a 
racetrack in connection with parimutuel betting,

(3) to any machine or mechanical device, such 
as a coil-operated bowling alley, shudleboard, 
marbel machine (a so-called pinball machine), 
or mechanical gun, which is not designed und 
manufactured primarily for use in connection with 
gambling, and (A) which when operated does not 
deliver, as a result of the application of an ele­
ment of chance, any money or property, or (B) by 
the operation of which a person may not bcoomo 
entitled to receive, os tho result of the application 
of an element of chance, any money or property, or

(3) to any so-called claw, crane, or digger ma­
chine and similar devices which aro not operated 
by coin, ore actuated by a crank, and are designed 
and manufactured primarily for use at carnivals 
or county or 8tate fairs.

(Jan. 3, 1851, oh. 1194, I 9, as added Oct. 18, 1803, 
Pub. L. 87-840, i  8,70 Stat. 1077.)

E m tC T tv x  Dats
SooMon effective on the sixtieth day after Oct. 18.1889, 

see eootlon 7 of Pub. L. 87-84C, set out as a note under 
seetlon 1171 of this title.

Chaptor 25.—FLAMMABLE FABRICS
See.
1101. Definitions.
1109. Prohibited transactions.
1108. standards of Aammabillty; proposals for new 

standards.
1104. Administration and enforcement; law governing;

rules and regulations; Inspections, tests, etc.
1108. Injunction and condemnation proceedings. ,

(a) Temporary Injunction; venue.
(b) Process of libel for selsuro and confiscation;

manner of procedure; consolidation of 
trials.

(c) Application by defendant for representative
samples oi seised materials, 

id) Disposal of condemned materials.

Sec.
1106. Penalties.
1107. Guaranties.
1108. Shipments from foreign r > in tries, posting of bond. 
1100. Chapter os additional legi.M. ><•.
1900. Persons excluded from operation o< chapter.

S 1191. Definitions.
As used in this chapter—
(a) The term "person" means an individual 

partnership, corporation, association, or any other 
form of business enterprise.

(b) The term "commerce" means commerce 
among the several States or with foreign nations, 
or in any Territory of the United States or in the 
District of Columbia, or between any such Territory 
and another, or between any such Territory and 
any State or foreign nation, or between the District 
of Columbia and any State or Territory or foreign 
nation.

(o) The term "Territory" includes the Insular 
possessions of the United States and also any Terri­
tory of the United States.

(d) The term "article of wearing apparel" means 
any costume or article of clothing worn or Intended 
to be worn by individuals except hats, gloves, and 
footwear; Provided, however, That such hats do not 
constitute or form part of a covering for the neek, 
face, or shoulders when worn by Individuals: pro­
vided further, That such gloves are not more than 
fourteen Inches in length and are not affixed to or 
do not form an Integral part of another garment; 
And provided further, That such footwear does not 
consist of hosiery in wholo or in part and is not 
affixed to or does not form an integral part of 
another garment.

(c) The term "fabric" moans any material (other 
than fiber, filament, or yarn) woven, knitted, felted, 
or otherwise produced from or in combination with 
any natural or synthetic fiber, film, or substitute 
therefor which is intended or sold for use in wearing 
apparel except that interlining rabrlcs when In­
tended or sold for use In wearing apparel shall not be 
subject to this chapter.

(f) The term "Interlining" means any fabric 
which Is Intendad for Incorporation Into an article 
of wearing apparel as a layer botwecn an outer shelP 
oijd an Inner lining.

(g) The term "Commission" means tho Federal 
Trade Commission.

(h> Tho term "Federal Trade Commission Act' 
means tho Act of Congress entltlod "An Aot to 
croalo a Federal Trado Commission, to dofinu Its 
powers and duties, und for other purposes", ap­
proved Septombor 38,1014, os amonded. (June 30, 
1853, oh. 184, I 3, 87 Stat. 111.)

Rrtoizncm in  Taxr
The federal Trade Commission Aol, referred to In 

subsee. (h), Is olassffied to seotlonu 41—48 and 47—08 of 
this Utle.

Kwsutivz Datb
Section 19 of act June 80, 1083, provided that this 

chapter shall take effect one year from June 80, 1088.
Shost Trrut

Congress In enacUtig this chapter provided by section I 
of act June 80, 1088, that It should be popularly knowu 
as the "Flammable fabrics Aot."
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Testimony o f Exnest H. Jones, Cheixman, 
for the Board of Christian Social Concexns 

o f the ALASKA MISSION o f The'METHODIST CHURCH

Presented to  the House Judlciaxy Committee 
March 16, 1966

Re: SB 282

We are opposed to th is  b i l l  for a l l  the reasons c ited  previously against 
the lega liza tion  o f  gambling a c t iv it ie s ;  (See attached statem ents,) The 
obvious threats to the economic, p o lit ic a l , and physical welfare o f Alaska 
and i t s  people make th is  particular b i l l  esp ecia lly  undesirable. Whereas 
HB *19 was ostensib ly  designed to bring money into Alaska, SB 282 might 
tend to take money out o f the sta te .

On August 19, 1965, the Supreme Court o f Alaska-ruled unanimously that the 
type o f coin-operated machines referred to in  SB 282 are gambling instru­
ments, and therefore subject to seizure according to Alaska law. In sp ite  
o f several attempts to have th is  decision  se t asid e, i t  s t i l l  stands today.

On February 24 SB 282 was introduced, apparently to  n u llify  th is  decision  
o f  the Supreme Court. The b i l l  was passed Hurriedly through the Senate 
with no pu blicity , and without debate. It'was noted that many telegrams 
had been received by various senatox*s, expressing opposition to the b i l l ,  
but they were not read to  the Senate, and no heed was paid to them.

SB 282 seems to be aimod at the wording o f the Supreme Court decision: "A 
pinball machine , . . cannot be operated without the three elements o f 
price, chance and prize being present." This b i l l  would make the law say 
there i s  no prize. By adding the clause, "but free plays sh a ll not be 
oontrued asj.a thing o f value," to the lega l description o f  those maohines, 
th is  b i l l  dieoks to make the law say that these machine^ are not gambling 
devices. As long as free plays are registered, however, they are gambling 
devices, since the operator can "pay off" and oanoel the free games.

The machines are gambling devioes. They are subjeot to  outside control, or 
to unscrupulous control from within. They are designed for no other pur­
pose than to take money fx'om those who are weak enough to be tempted by 
th is  kind o f "amusement."

V/e respeotfully urge that th is  b i l l  be defeated.



STATEMENTS ADOPTED BI THE ALASKA MISSION 
o f the Methodist Church 

in  i t s  Annual Meetings and Printed in the Journals in  the Tears Indioated

1959

We recommend study, prayer and action . . . to he ever on the a ler t to head o f f  
schemes aimed at lega liz in g  gambling. We must speak out against lo t te r ie s ,  r a ff le s , 
.<nd other gambling devices, often only th in ly  diBguised, for th is  i s  the ever present 
i.hreat that c a lls  people to try to get something for nothing, (p. 60)

V I960

'e urge specia l caution to our people, that they may not aid and encourage gambling 
th e ir  participation in , or approval o f, any form o f gambling and i t s  associated  

, < ents, and for these reasons: gambling becomes an addiction, i t  provides a product­
iv e  climate for syndicate crime and common th e ft , i t  th iiv e s  on le g is la t iv e  corrup- 

ion, and for  u b ,  personally, i s  contrary to  any understanding o f Christian Steward-
Lip. A person who gambles does so in  order to gain, a t th e  expense and because o f

' he weakness of others, wealth without labor exerted, (p. 63)

1961

Alaskans were warned nearly three years ago o f  efforts to whip up support for le g a liz e  
gambling. This warning was sounded by the Alaska Council o f Churches. The warning 
has not proved to  be illu sory . The "Alaska C itizens Economic Study Group" with infor­
mation headquarters in  Anchorage is  issu ing a publication urging that "Alaskans Neod 
The Protection And Benefits o f Regulated Legalized Gambling." . . ,

The most authoritative studies made on the e ffec ts  of gambling, lega l and otherwise, 
have shown that gambling "neither hews wood nor draws water. I t  does not add to the 
to ta l wealth o f a sta te  or nation. I t  simply drains the w allets of those addicted to 
gambling, whether they actually  can afford such p, drain or not," (the la te  Senator 
Richard Neuberger). To those who claim that gambling should bo lega lized  beoause 
some w ill  gamble anyway, we ask i f  leg is la tio n  against homicide, crimes o f violenoe, 
crimes ahainst property, and other conduct viewed by our socioty as against the in t ­
erest o f our people should also be repealed. In the words of Congressman John D. 
D ingell, "Our laws create the soc ia l climate in  which we liv e ; they are both enunoi-
a tive  of our morals and b e lie fs , and creative o f our mores and customs." (p. 52)

1962

Persistent and recurrent efforts have been made and probably w ill  continue to be made, 
through innocent-seeming leg is la tio n , to  further weaken Alaska*s gambling laws, Suoh 
ef/orts^  i f  successfu l, w ill in v ite  the exploitation of Alaska by organized crime and . 
-gimblii^'/syndioates, (p, 57)

\  1963
\

Persistent, e fforts have been increased th is  year by powerful gambling in terests to  
’turn the nSw SJiate of Alaska into another Nevada for th e ir  own s in is te r  purposes, 
Alaskans wehe assured during the F irst State Legislature by those who were successful 
in  lega lizings the Nenana lo ttery  and certain other types of gambling in the sta te  that 
suoh a move would protect us from the syndicates. I t  was only intended, they sa id , 
to  provide a measure o f control for innocent "traditional games" in  the sta te . Now 
i t  i s  becoming obvious to many Alaskans that what was thought to be control was ac­
tu a lly  incentive for expanded gambling a c t iv it ie s  o f many kinds and a screen for  
large-soale i l l e g a l  gambling a c t iv it ie s ,  (pp. 52- 3)
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1964

Federal and State law enforcement o f f ic ia ls  have been successfu l in bringing in d ic t­
ments against a number o f corporations and individuals in  the starts for i l le g a l  pin­
b a ll gambling operations. Alaska iiethodists should keep a watchful eye on a l l  such 
a c t iv it ie s  and exert th e ir  influence on the side o f  persisten t crackdowns whenever 
i l l e g a l  gambling i s  detected. We oommend Governor William A. Egan for h is  stand 
against increased gambling a c t iv it ie s  in  the s ta te . We dlge the S ta te  Legislature to  
repeal the Alaska Statutes which le g a lise  gambling. Legalized gambling encourages 
wage earners to gamble -  businesses su ffer  and r e l ie f  agencies require more funds to  
do th e ir  job. Legalized gambling increases police  and government costs -  lo sses  
drive bettors to  embezzlement, burglary and other crimes. Legalized gambling spurs 
public in terest in  getting something for nothing and undercuts community responsibil­
i t y  -  sta rts  youth betting and breeds addicts or compulsive gamblers* Gambling taxes 
;ome high. Schemes o f  the gambling crowd to establish  a sta te  lo tter y  or other "gim­

mick" in  lie u  o f  honest and equitable taxation must be vigorously resisted  by a l l  in­
dividuals who care about good government, (p. 65)

1965

Pressure continues in  Alaska from those seeking to break down the laws controlling  
gambling. Advocates o f a ll-o u t lega lized  gambling paint a rosy pioture. 'Thsy claim  
lega liza tion  w il l  bring in tax revenues, but say nothing about the increased cost o f  
crime control and so c ia l weifaro. They claim that lega liza tion  i s  the answer to i l ­
leg a l gambling, but soy nothing about the evidence that le g a l gambling brings about
increased i l l e g a l  gambling. They say nothing about the broken l iv e s  and distorted  
values gambling promotes, (p. 52)

!■
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Compiled by Ernest H. Jones, Chairman,
Board o f Christian Social Concerns
Tho Alaska Mission o f  The Methodist Church
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Additional ooaaanta of Bmaat R. donas 
boforo tho ROOBB JUDZQXAV 00H » IB  
Nax*h23, 1966

Rot SB 282

1. Soroxal of thoso aro a tn  psrtiaant to SB 282 than thqr won to RB 419 
Z sail your attostioa oopsalaUy to tho otatoaoato of If6 l, 1962, 1963 
and 1966* X an prapand to aluboxuts on tha 1963 natation i f  yon 
should daoiro it*

IL
2* Ton wars told loaterouapiag that SB 282 undid aural/ raston  tho air* 

eunatanooo that pm ailod a /oar afo, boffaro tho Supsoam Qoait dooi- 
oion, aa though i t  wao that daoialon uhioh nado thooo uaohinao lliagal 
Zf thor wars not lliagal bofbvo Aagaat 19, 1969, «kgr worn oovon oor- 
porationa and odLghtsaa individuals indiatad 1/ a fodoial giond Jiixy 
on Moronhor 5# 1963, for bringing pinball gambling doviaoo Into tho 
atataT Zf thooo naahiaoo nova aot illogal until August 19, 1969, uh/ 
did at loast two of thooo individuals doollno to oontoot tho obaigoo, 
and subait to oonviotion In Soptoubar, 1964?

Q\\ L
3. You won told l ast aw ing that thara a n  onl/ a fan of thboo naohinoo 

loft in Alaska, and that tho/ bring in toi/  l i t t la  aono/* Zf thoso 
allagationa a n  tiuo, uh/ is  than  this ooaotant ploa fbr 
than) why tha opondiag of eonsldsimbla ooao o f aono/ to koop applying 
pnooun through auoh billa aa SB 179 in tha Third Logiolatun and 
SB 282 In tha pnoont LaglslatursT

Just a for da/a aoro than tuo /oaro ago tha Houaa Pinanaa Ooanittoa 
hold a hoaxing on HI 296* This b ill was dafOndod b / tho oparotoiu 
aa aa attonpt to bo allowad to "phaoo out" thoir ianrootaoato star a 
thraa-yaar paxiod. Now you hara boon told that a ll thooo aaahinao 
a n  tan yaan oldor (fbr no now onoa han boon brought in oiasa 1961 
or 1962, thor M /), and tho/ want to ons thoa "until thor Mar out*1 
•  poosibi/ f in  non yaan -  so tho/ oan poy off thoir aortgogoo -  
fXua tha pxooaads of tha "unprofltabla” aaohinool



TESTIMONY GIVEN BEFORE THE HOUSE JUDICIARY COMMITTEE 
by Rev. Richard K. Heacock, Jr., Chairman, Committee 
on Christian Social Relations o£ the Alaska Council 
of Churches at Juneau, Alaska, March 16, 1966, re SB NO. 282

A statement of the nature and purpose of the Alaska Council of Churches was given to 
this committee on March 1, 1966, at the hearing on HB No. 419. Included in that statement 
were excerpts from statements adopted by the Council s;~ce its formation in 1959 opposing 
any weakening of Alaska's gambling laws.

A paper entitled "The Legal Aspects of the Fight Against Gambling" and prepared by 
James N. Wanamaker, Attorney at Law, was adopted by the Eighth Annual Assembly of the 
Alaska Council of Churches for distribution to the churches of the State. A copy of this 
paper is submitted with this testimony for the committee's file.

As Mr. Wanamaker points out, the State of Alaska now has the power to eliminate 
pinball machines which are classified as gambling devices under the existing laws. An 
essential feature of such machines which causes them to be classed as gambling devices 
is its ability to register "free plays". The Supreme Court of Alaska has now ruled that 
such machines are gambling machines in themselves, subject to seizure and destruction 
under the law.

We have been informed that Senate Bill No. 282, should it become law, would have the 
effect of removing pinball machines from the gambling device category by the simple inser­
tion of the phrase, "but free plays shall not be construed as a thing of value", into the 
language of existing law. If this is so, it would, in effect, legalize all such gambling 
devices. It would also deprive Alaska of the protection of federal law enforcement of 
15 U.S.C. 1171-1177 (as amended) which prohibits the use of interstate or foreign commerce 
for the shipment of gambling machines into states where they are outlawed.

It is well known that the churches oppose further weakening of Alaska's gambling 
laws on theological and moral grounds. It needs to be shown, however, that the position 
of the churches is reinforced by the findings of the most prominent authorities who are 
experienced in criminal law and enforcement.

For example, in The Annals of the American Academy of Political and Social Science 
of May, 1963, the following findings of experts were published:

"T?»ere exists in the United States at this time a powerful group of persons who 
are specializing in the pursuit of crime on an organized scale. They utilize 
the latest technologies and scientific know-how in the conduct of their opera­
tions, which span the continent from coast to coast. Until recently, the most 
important underworld tycoons came from an older generation which won fame during 
the era of Prohibition. At this time, a younger group of persons is striving 
to gain greater influence in criminal circles as some of the older criminals are 
dying out...The area of activity which made up for the income that was lost to 
organized crime as a result of the repeal of Prohibition was gambling...The turn­
over of business due to illegal gambling has been estimated at anywhere from 
twenty-two to fifty billion dollars a year...In 1960 the Senate Committee on Im­
proper Activities in the Labor or Management Field under the chairmanship of 
Senator McClellan drew the following conclusions, among others: 'The coin-operated 
machine industry, particularly in the music, amusement, and cigarette vending 
segments, has been victimized by an astounding number of racketeers...The early 
experience with pinball and.slat machine gambling...has enabled criminals to ex­
tend their operations into nongambling amusement games, automatic phonographs 
and, to a minor extent, in vending machines...' If these laws and standards are 
consistently violated by millions of Americans and if criminals are able to ex­
ploit the demand for immoral and illegal products and to rise to prominence and



"power in various areas of the country, then the very basis of the society 
is in danger, because the values people profess no longer command their 
respect or compliance." (Robert K. Woetzel, Ph.D., J.D., New York City, 
Associate Professor in the Department of Government of New York University 
and Adjunct Associate Professor of Political Science at Fordham.)

"The Capone syndicate has been particularly interested in almost all phases 
of the coin-machine business. Following the enactment of federal legisla­
tion prohibiting the interstate shipment of slot machines, the underworld 
began concentrating on the operation of the multiple-play pinball machines 
equipped with devices to record the number of free games won by the players.
The location owner makes cash payments to the winners of free games, and 
the recording device enables the underworld operator to know exactly how 
much money has been paid in winnings when he makes regular settlements on 
a percentage basis with the location owner. These pinball machines are 
merely subterfuges for the old one-arm-bandit type of slot machines and 
are actually more lucrative." (Virgil W. Peterson, A.B., J.D., LL. D.,
Operating Director, Chicago Crime Commission since 1942; previously served 
with the FBI; author of Gambling: Should It Be Legalized?; contributor to 
popular, legal and professional journals and to Encyclopaedia Britannica.)

"The end of the war saw Chicago companies manufacturing a new type of 
gambling machine--pinbalIs— which appeared in New England. It was a fast 
playing machine with high odds and special features too lucrative to be 
overlooked by the professional gambling operator...In 1949 the Massachusetts 
legislature passed a bill sponsored by Senator John E. Powers of South 
Boston whereby these pinball machines offering free play were permitted to 
be licensed, thereby negating a 1948 Supreme Judicial Court decision (Com­
monwealth v. Rivers, 323 Mass. 379) which held that the free-play feature 
was in violation of the gaming statutes. No other state had such a law.
The Commonwealth soon became flooded with pinbalIs--some 4,000 of them in 
variety stores, barber shops, lunchrooms, taverns, and amusement centers.
All the exciting features of other forms of gambling became easily available 
to the workingman, young people, and children as young as eight and nine 
years of age. Some of the pinball machines operating in Roston were taking 
in a total of $800 a week. One machine in a twenty-four-hour diner was re­
ported to take in $1,200 a week. A sum of $41,600 to $62,400 a year is a 
very substantial take on a machine costing $700...Soon after a machine was 
approved, it would be found on location with added equipment installed by 
the local operators. The knockoff switch and recording meters assisted the 
store owner and the operator to keep tho count on the cash pay-offs for 
unused free plays. The added equipment made these gambling machines very 
attractive to players of all ages. Massachusetts soon became well organized 
with numerous vending-machine companies who found these machines a ready 
source of easy money, in coins, not always reported in full according to 
the gross business operation. Persons known as operators in organized crime 
became more than interested in 'locations' for this lucrative setup...
But organized gambling is political poison, as ten years of intensive in­
vestigation undertaken by the New England Citizens Crime Commission has 
pointed out with a parallel intensive campaign to eliminate it. 'Hie National 
Association of Citizens' Crime Commissions called for remedial Federal legis­
lation to eliminate loopholes in the Internal Revenue laws which exclude 
pinball machines designed tfr used as subterfuges for slot machines from the 
slot machine provisions of the Revenue Laws.' Although over forty Massachusetts 
cities and towns with pinballs banned them during the 1950's, the real blow 
came after the 1959 federal court decision which ruled the multiple-coin 
machine a gambling machine per se... Overnight, some 3,000 machines were 
shipped out of Massachusetts— many to Japan.



.Legalized...gambling, since the early Thirties, has contributed greatly 
to the growth of illegal...gambling...Second, legalized organized gambling 
tends to educate people to gambling and to soften a community for many forms 
of illegal gambling, major and minor, whether operated by bookies in the form 
of organized crime or by religious, veterans', and other organizations, 
presumably for worthy causes but often for the benefit of members...Third, 
the huge sums of money gained from illegal, organized, criminal gambling puts 
into the hands of the underworld operators a power used to corrupt candidates 
for public office and to negate law-enforcement officials. These huge sums 
also make possible the racketeer's entrance into and investment in legitimate 
business, causing unfair competition to honest investors and businessmen... 
Fourth, there follows in the wake of organized gambling and general crime a 
more widespread attitude of indifference toward laws, the courts, and the 
police. Some public officials and business concerns devise unscrupulous ways 
to seek personal gain. There is a lack of public morality. Corruption grows. 
Although steps are taken by the federal government to control corruption and 
crime, these measures are often canceled by that same government in other 
areas of unexpected leniency. This pattern, imitated at the state level, 
which in turn is imitated at the local level, looks like the wave of corruption 
in the future. Throughout our entire democratic structure, local, state, and 
federal, there is hope that corrective measures can and will be taken when 
exposures are made by concerned citizens. This is the only hope of democracy." 
(Dwight S. Strong, Boston, Massachusetts, Executive Secretary of the New 
England Citizens Crime Commission; Secretary of the National Association of 
Citizens' Crime Commissions.)

"The findings of the Kefauver and the McClellan committees of the United States 
Senate offer ample evidence of the extent of criminal power in America--a 
power based largely on the revenues of national gambling networks. As the 
United States Attorney-General said, organized crime in America is financed 
to a great degree by the two dollar bet placed by the otherwise law-abiding 
citizen. The social policy which underlays the early attempts at the supres- 
sion of gambling in this country is set out explicitly in '.Marvin v. Trout' 
wherein the United States Supreme Court in 1905 stated: 'It is well settled 
that the police power of the state may be exerted to preserve and protect the 
public morals. It may regulate or prohibit any practice dr business, the 
tendency of which as shown by experience, is to weaken or corrupt the habits 
of those who follow it, or to encourage idleness instead of habits of industry. 
Whether or not gambling is demoralizing in its tendencies is no longer an open 
question. Gambling is injurious to the morals and welfare of the people, and 
it is not only within the scope of the state's police power to suppress 
gambling in all its forms, but it is its duty to do so.'

"It is submitted that today, however, the greater harm is not the slight pe­
cuniary loss to the average citizen or any subsidiary idleness but, rather, 
the criminal empires which the revenues of gambling support and the resultant 
corruption of many law-enforcement and elected officials across the nation by 
these criminal elements." (Alvin J. T. Zumbrun, M.A., Executive Director of 
the Maryland Cvime Investigating Committee.)

Mr. Chairman, I believe the testimony of these experts^uraorts our position of opposition 
to Senate Bill No. 282 and any similar legislation whicn^give the sanction and protection 
of law to gambling activities which are now operating illegally under Alaska laws.



463.410 GAMBLING LICENSING AND CONTROL

and collected in the same manner as other charges, H anses and 
penalties under this chapter.

[Part 3Oe:99:1931; added 1945, 492; A 1947, 734; 1949, 114; 
1955, 760] v

TRANSPORTATION OF GAMBLING DEVICES 
IN INTERSTATE COMMERCE

463.410 Declaration of state's exemption from operation of pro­
visions of 15 U.S.C. § 1172. Pursuant to section 2 of that certain 
Act of the Congress of the United States entitled “An act to prohibit 
transportation of gambling devices in interstate and foreign com­
merce," approved January 2 , 1951, being c. 1194, 64 Stat. 1134, and 
also designated as 15 U.S.C. §§ 1171-1177, the State of Nevada, 
acting by and through its duly elected and qualified members of its 
legislature, docs hereby in this section, and in accordance with and 
in compliance with the provisions of section. 2 of such Act of Con­
gress, declare and proclaim that it is exempt from the provisions 
of section 2 of that certain Act of the Congress of the United States 
entitled “An act to prohibit transportation of gambling devices in 
interstate and foreign commerce," approved January 2, 1951, being
o. 1194, 64 Stat. 1134.

[1:97:1951]

463.420 Logal shipments of gambling devices, slot machines into 
State of Novaua. All shipments of gambling devices, including slot 
machines, into this state, the registering, recording and labeling of 
which has been duly hnd by the manufacturer or dealer thereof in 
accordance with sections 3 and 4 of that certain Act of the Congress 
of the United States entitled “An act to prohibit transportation of 
gambling devices in interstate and foreign commerce," approved 
January 2, 1951, being c. 1194, 64 Stat. 1134, and nlso designated as 
15 U.S.C. §§ 1171-1177, shall be deemed legal shipments thorcof into 
this state.

[2:97:1951]

LICENSING AND REGULATION OF DISSEMINATION  
OF HORSE RACING INFORMATION

463.430 Unlawful to disseminate horse racing information without 
liconso; publio utility  exception.

1 . It shall bo unlnwfui for any person, firm, corporation or 
association in this state to supply or disseminate in this stale by any 
menna information received from any source outside of this state 
concerning horse racing, whan such information is to bo used by the 
user for tho purpose of maintaining and operating any gambling
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UNITED STATES ▼. TWO COIN-OPERATED PINBALL MACHINES1 5 7
Cite as 241 P.Supp. ST (1009)

only that upon the facts and circum* 
fiances of the instant case, the prose­
cutor's statement did not deprive defend­
ant of a fundamentally fair trial.

The writ is denied.

UNITED STATES of America, 
Libelant,

V. ij
TWO COEN-OPERATED PINBALL MA­

CHINES, Nos. B-1107 and B-1378, 
Respondents.

Civ. A. No. 4727.

United States District Court 
W. D. Kentucky, 

at Louisville.
March 26, 1965.

Libel against coin-operated pinball 
machines as gambling devices under fed­
eral statute. The District Court, Brooks, 
Chief Judge, held that the record estab­
lished that the machines were gambling 
devices in that they were designed and 
manufactured primarily for use in con­
nection with gambling and by operation 
of which a person could become entitled 
to receive as a result of application of 
element of chance money or property.

Decree of forfeiture accordingly.

1. Gaming <PCl
Record, in libel action, established 

that coin-operated pinball machines wero 
nmbling devices as defined in federal 
statute, in that they wore designed and 
manufactured primarily for use in con­
nection with gambling und by operation 
of which person could become entitled 
to roceivo nu result of application of cle­
ment of chance money or property. 
Gambling Devices Act of 1962, § 1 ot seq., 
»  U.S.C.A. § 1171 et seq.; KRS 486.- 2-10(5).

M Mum.—1W

2. Gaming ®=2
Coin-operated pinball machines, in­

volved in libel against them as gambling 
devices under federal statute, were not 
specifically enumerated as lawful devices 
in Kentucky statute. Gambling Devices 
Act of 1962, § 1  et seq., 15 U.S.C.A. § 
1171 et seq.; KRS 436.230(5).

8. Gaming <8=88
Coin-operated pinball machines, as 

involved in libel against them as gam­
bling devices under federal statute, were 
not exempted from application of federal 
statute by virtue of any exception con­
tained in that statute. Gambling Devices 
Act of 1962, §§ 1 et seq., 9, 15 U.S.C.A. 
§§ 1171 et seq., 1171, 1178.

4. Gaming ®»52
Federal statute, under which coin- 

operated pinball machines may be con­
demned and forfeited if gambling de­
vices within statute, as applied to devices 
involved in libel against them, was con­
stitutional exercise of legislative power. 
Gambling Devices Act of 1962, § 1 et seq., 
15 U.S.C.A. § 1171 et iieq.

5. Gaming G=»62
Transportation of coin-operated pin­

ball machines in interstate commerce is 
prohibited, if  gambling devices, under 
federal statute. Gambling Devices Act 
of 19G2, § 2, 15 U.S.C.A. § 1172.

6. Gaming 03(11
Coin-operated pinball machines 

would be condemned and forfeited to 
United States, as gambling devices, pur­
suant to statute, in libel brought for 
purpose. Gambling Devices Act of 1962, 
§ 7, 15 U.S.C.A. § 1177.

Boyce F. Martin, Jr.,! U. S. Atty., for 
W. D. Ky., Wm. E. Scent, former U. S. 
Atty., Louisville, Ky., for W. D. Ky., 
for libelant. United States o f America.

Ben T. Cooper, Louisville, Ky., and 
Paul R. Connolly, Washington, D. C., for 
respondents and claimants,

BROOKS, Chief Judge.
This matter having cOlme on regularly 

for hearing before the Court and a Jury,
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ir,
upon the Amended Libel filed for and 
on behalf of the Libelant, United States 
of America, and upon the Answer to the 
Libel filed for and on • behalf of the 
Claimants, H. M. Branson Distributing 
Company, a Kentucky corporation, with 
its principal place of business at 814 East 
Broadway, Louisville, Kentucky and 
Lion Manufacturing Corporation, an 
Illinois corporation, with its principal 
place of business at 2640 Belmont Ave­
nue, Chicago, Illinois; and both the 
Libelant and the Claimants having pre­
sented their evidence and arguments at 
the conclusion of which the Court sub­
mitted to the Jury the following inter­
rogatory :

“Were the Two Coin-Operated Pin­
ball Machines, Nos. B-1197 arid B-1378, 
Respondents, designed and manufactured 
primarily for use in connection with 
gambling and by the operation of which a 
peyson may become entitled to receive 
aty the result of the application of an cle­
ment of chance any money or property?" 
t o  which interrogatory the Jury re­
sponded in the affirmative and after 

/hearing further argument by the parties 
I hereto, the Court makes the following 

•' findings of fact and conclusions of law.

FINDINGS OF FACT

1. That subsequent, to February 4, 
1964, the respondents, Two Coin-Oper- 
•ated Pinball Machines, Nos. B-1197 and 
B-1378 were transported from Chicago, 
Illinois to Louisville, Kentucky.

2. That the respondents are coin acti­
vated electrically operated machines. 
The machines when assembled and ready 
for use consist of a vertical section at­
tached to n base section to which are 
secured four legs. The base section con­
tains a plunger device, u number of holes 
drilled into an inclined playboard and 
a  quantity of posts with rubber bumpers 
placud at intervals thereon. The devices 
nre uach equipped with.eight metal balls, 
five of which are released for play upon 
insertion of u coin. The vertical section 
has a  glass front upon which the results 
of play nre recorded by electrically oper­
ated equipment. The object, of play of

r i : ii
I \\ i !

the devices is to propel the balls by means! 
of the plunger onto the inclined play- ! 
board so that the ball will fall into certain 
holes and thereby light corresponding 
light bulbs located on the vertical section 
of the machines. When three or more 
bulbs are lit in a row, or in some other 
predetermined order, the machine regis­
ters so-called “free plays." The ma­
chines are so constructed that any num­
ber of coins may be inserted therein 
before actual play of the game begins. 
The number of “free plays" to be award­
ed for successful operation of the device 
can be increased by insertion of addition­
al coins prior to play of the machine, 
although the rate of increase of free play 
awards cannot be controlled by the player 
and may or may not increase upon the 
insertion of a particular coin. The ma­
chine also provides other "features", the 
most prominent of which is denominated 
“skill-shot" which will award a desig­
nated number of "free play, ' if the first 
ball played falls into any of several pre­
designated holes. After striking the ball 
with the plunger, the ball is propelled 
onto the playboard and descends the in­
clined plane totally dependent upon the 
law of gravity and chance contacts with 
the posts nflixed to the board. The player 
has no control over this descent and only 
negligible, if any, skill is involved in the 
operation or play of the device. Free 
plays won on the machine are recorded 
on a three-digit counting meter (Replay 
register). The register is numbered so 
that it will apparently record 999 free 
games but a stop is contained in these 
devices so that, in fact, the register will 
record only 899 free games. Free gnmes 
so recorded may be used by depressing 
appropriate buttons to activate the ma­
chine ; to nctivate the mechanism which 
controls the increase of the free gnmo 
awards, or to activate other features of 
the machine. Each such use decrease) 
the number shown on the replay register 
by one. The replay register can bo im­
mediately cleared by oporation of an on- 
orf switch located on the base section of 
the device or by disconnecting the device 
from its power source and then recon­
necting it. Inside the base section are
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s .v d  two additional meters referred 
.■ as the total plays meter and the re-
- y. i meter. The total plays meter re- 
t  J i i  the number of coins inserted in the 
/■Ice and the number of free plays used
- the play of the machine. The replays 

-.•ir  records the total number of free
• V . i  which have been won on the play of 
•he machine. Subtracting the total reg-

red on the replays meter and the total 
c! coins in the coin box from tho total 
rri-tcred on the total plays metor will 
tw it in the number of free games elimi- 
Mud from the machine without being 
swd in play. The devices are so 
Quipped that the replay meter may be 
rudlly rewired in order to record only 
tic number of free games so eliminated.

3. The great number of free games 
*i:ch can be achieved by players, the 
; revision for multiple coin insertion in 
r i r lo increase the reward for success- 

L l play, the facility with which free
• v«y3 can be eliminated from the free 
; ay register and the ease by which free 
; 'iy s  so eliminated qan be counted ren­
ders these devices peculiarly and unique­
ly suited for gambling purposes.

i. Successful play of these devices 
cannot be achieved by the application of 
u;l! and depends upon the result of the 
i;;!ication of an element of chanejs.

5. The successful player of those de- 
ncn will win not only a right to replay 
••f devices but also the opportunity to 
} wr free games redeemed for cash or
merchandise.

CONCLUSIONS O F  L A W

[I] 1 . The respondent machines are 
**r.Ming devices as defined in 15 U.S.C. 
I 1171 ir. that they are designed and 
manufactured primarily for use ini con-
- ction with gambling and by the opera­
nd of which a person may become en- 
: !  to receive as a result of an applica-

. of an element of chance money or 
;r ty.

i-i 2. The respondent machines are 
■ I'citkally enumerated as lawful de- 

in Section 43(1.230(5), Kentucky 
"••i.Ml Statutes.

[3] 3. The respondent devices are 
not exempted from the application of 
Chapter 24 of Title 15, U.S.C. by virtue 
of any exception contained in 15 U.S.C. 
§ 1178 or any other section of Chapter 
24.

\  [4] 4. Chapter 24 of Title 15, U.S. 
Ci as applied to the respondent devices is 
a constitutional exercise of the legislative 
power.

[5] 5. Transportation of respondent 
devices in interstate commerce is pro­
hibited by Section 1172 of Title 15 U. 
S.C.

[6] 6. The respondent devices are 
guilty and subject to be condemned and 
forfeited to the United States, pursuant 
to tho provisions of Section 1177 of Title 
1C.

7. The libelant is entitled to a decree 
of forfeiture.

o I tit rnmui smtfO

Carl MASSEY, Plaintiff, 
v.

Anthony J. CELEBREZZE, Secretary of 
Health, Education and Welfare, 

Defendant.
No. C71.

United States District Court 
E. D. Kentucky,

Plkevllle Division.
Oct. 18, 1963.

Action for review of decision deny­
ing social security disability benefits. 
The District Court, Swinford, Chief 
Judge, held that denial of benefits was 
not supported by substantial evidence in 
absence of showing of employment oppor­
tunities available to person who could 
do only whut claimant could do in the 
general area where claimant lived.

Motion of plaintiff for summary 
judgment sustained; motion of defend­
ant therefor overruled.

1



M cK EE v . PO ST E R
Cite m  847 P.2d 585

County, M r. W alter F oster, and the A ttor­
ney G eneral o f  this state, M r. R obert Y . 
Thornton, for the purpose o f  securing a  de­
claratory decree determ ining w hether or not 
free play pinball m achines are gam bling de­
vices. A ttached to the com plaint as an e x ­
hibit and form ing a part o f  it is an opinion  
o f  the defendant A ttorney G eneral dated ; 
M arch 20, 19SS, w hich declares “ I t  is  m y !  
opinion that th ese so-called ‘free  play’ m a­
chines vio late both O R S 167.535 and 167.- 
555." T h e com plaint a lleges that the p lain­
tiff ow ns and operates “certain free  play  
pinball m achines.” A lthough it g ives ar> e x ­
ten sive  description o f  the m anner in  w hich  
m achines o f  that kind operate, w e  w ill, in 
lieu o f  q u otingut, take the fo llow in g  from  
the answ er o f  the tw o defendants w hich sets  
forth the process w hereby the m achines in­
dicate the right o f  a  w inn in g  player to a 
free play.

" * * * Scores are credited to the  
player i f  he causes a ball to roll into the 
holes on the board. W hen a ball rolls 
into the hole it causes an electronic cir­
cuit to be activated w hich lights one o f  
the squares in the panel on the back­
board corresponding to the number as­
signed  the hole. T he object o f  the 
player is to light three, four or five 
lights in a row  horizontally, vertically  
or d iagonally on the backboard by caus­
ing the ball to roll into the appropriate 
hole on the board. F ree plays arc scored  
upon principles sim ilar to B ingo  by the 
lighting o f  three, four or five lights in 
a row. * * * "

T he com plaint avers that "it is just and 
equitable under the ex istin g  circum stances 
that the Court * * * determ ine by d e­
claratory judgm ent that the m achine herein  
is not a gam bling device as defined by O re­
gon R evised  Statutes 167.535 and 167.555 
and that the legal-apinion o f  the defendant 
Thornton and its directive be held for  
naught * * T he prayer sought a de­
cree holding that “ free play pinball m a­
chines o f  the type herein  described and  
proof o f  operation offered arc not gam bling  
devices as defined by O R S 167.535 and 167.- 
555.”

Marshall M cKEE, Respondent,

POSTER, District A ttorney o f Polk 
,, and Robert Y . Thornton, A ttorney 
!ji ol the State of Oregon, Appel-

Supremo Court of Oregon,
En Banc.

, j  and Submitted Sept. 10,1050.

Decided Dec. 0, 1050.

loncur,

:: -n for decree declaring free play  
r  '.chines not to be gam bling devices, 
.-ait Court, Polk County, A rlie  

. ?., entered a decree perm anently
- defendants from  curtailing,
- or confiscating p laintiff’s m a- 
;r.1 defendants appealed. T he Su-

jrt, Rossman, J., held  that m a- 
»sre not gambling devices, and w ere, 

ved by lottery statute or any other

; \ v  pinball machines w ere not 
■itvicb?, and were not outlawed by 
■ v  or aVy other state law . O R S  

lol.310, 167.405, 167.505, 167.535 
1) (b ); Const, art. 15, § 4.

Sullivan, A sst. A tty . Gen., for  
On the brief w ere Robert Y . 
’.’.v. Gen., and John D . N ichols, 
Gen., and W alter W . F oster, 
: Polk County, D allas.

Williams, Salem , for respond­
ent on the brief w ere O tto R. 
nid Paul Burris, Salem .

\N, Justice.

•• appeal by the state from a dc- 
by the circuit court in a cnuse 

I'tintift, Marshall M cK ee, insti- 
■t the District A ttorney o f  P olk



W e  h a v e ^ u o te d 'p a r ts  o f  the answ er  
w hich the tw o  defendants filed jointly. Oth«- 
cr parts adm itted that the defendant A ttor­
ney General issued in his “official capacity” 
the opinion dated M arch 20, 1958, in w hich  
he expressed the b e lie f that "these so-called  
‘free  play* m achines violated both O R S  
167.535 and 167.555.” T he answ er further 
alleged that on October 4, 1947, Mr. T horn­
ton’s predecessor issued an opinion w hich  
declared that "frce-play pinball machines 
w ere gam bling devices as defined by §§ 2 3 -  
035 and 23-939 O.C.L.A., now  compiled in 
O regon R evised Statutes as O R S 167.535 
and 167.555 respectively.” G oing on, it a l­
leged that "on or about March 20, 1958, de­
fendant T hornton caused to be issued an 
Opinion N o. 3976, affirming the aforesaid  
opinion and conclusion reached by A ttorney  
General N cuncr.” T h e answer further set 
fo r th :

"Plaintiff contends that the frec-play  
pinball m achines ow ned and operated 
by hint in the manner above described  
nrc not prohibited nor subject to sei­
zure and destruction unde r the provi­
sions o f  O R S 167.405, 167.535 to 167.- 

510 or 167.555.”

It continues:

" * * * a real and substantial d is­
pute ex ists between plain till n n ’l d e ­
fendants herein over the law fulness o f  
frce-play pinball machines as herein 
described under the provisions o f  OKS 
167.405, 167.535 and 167.555.”

T he cause was submitted to the court 
upon stipulated fa ’Is. T he part o f  the find­
ings o f  fact whit h recites the manner in 
which the m achine indicate:; the player’s 
right to a free play is couched in the same 
language as the above quoted excerpt o f  the 
answ er. T he find ngs contain no assertion  
that the machine issued to ti c player any­
th ing except a free play. No.' do they con­
tain any recital that there com rs. to the play­
er sointhing o f  a tangible or physical nature 
such as a token, slug or card. T he conclu­
sions Q ^ n w  s ta te :

machine as described in the 
Findings o f  Fact docs not dispense

money, dieclcsj sWgs,il^4ii, credit er 
other representative o f value or Cvi. 
dence o f  w in n in g  capable o f  being c*. 
changed or redeemed for anything 0j 
value, when it returns to the p|avtr 
free plays upon securing a dcsigna'td 
score.”

T here is no claim  that the statement ju, 
quoted is at variance w ith the record. V  . 
illum ination o f  a part o f  the machine in t> - 
manner indicated by the excerpt which 
took from  the answ er signifies to the p!;n,. 
that he has w on the right to a free j,’.. 
In order to avail h im self o f  the right ' 
pushes a button but docs not deposit in t' 
m achine a coin, slug or anything else. T 
brief filed by the dcfcndants-appcll.mts (A; 
torncy General and D istrict Attorney)

"It is this d istinctive ‘free game’ fta- 
ture which is involved in this case an! 
w hich incidentally g iv es  this and otlu: 
sim ilar m achines the generic ten.: 
‘frce-play pinball m achines.’ Such ir.. 
chines thus stand apart from maclim \ 
dispelling coins, tokens, mints or -in::- 
lar items. Cf., State v. Coats, 158 dr 
172, 124-127, 74 I ».2d 1102.”

In other words, the m achine with which f  ' 
case is concerned issues to the plaitr ■ 
slug, coin or other item. I.ikcwi-,. • 
awards to the player nothing whatever <w- 
cept occasionally a free play,

I he findings o f  fact, after nic-nti'
OKS 167.405, 167.535 and 167.555 which - 
cited in the 

♦ ♦
the parties through their attm ncys 1m'■ ' 
agreed that tile applicable sta tu te  t » ; ' 
interpreted is 167.535.”

N o one claims that the finding just qc 
m isstates the agreem ent o f  the pi 
OKS 167.535 reads as follow s:

"Any person, firm or eorpornts 
who possesses., sets up, conducts, n’ t 
tains, operates, or is in control of 6 f 
operation, either as ow ner, propped'. 
lessee, employe or agent, or ph'P ‘ 
uses any nickel-in-ihc slo t machj 
other device o f  like character, 
operates as described in this scctiol

uis.wer, sla te:

* Provided, however, t1 t

r4 R ;moTTsr •

*hich may or may no W ^ t e  beTOT^ 
the deposit o f  a coin  w h at ft will vend 
or dispense, shall be punished upon con­
viction by a fine o f  n ot less than $10 nor  
Jnore than $100, and in  defau lt o f  pay­
ment o f the fine shall be im prisoned in  
the county ja il on e day for  each $2  

thereof:
»(1) Upon deposit therein o f  a coin,

.lug, token or other th ing representa­
tive o f value, t''c machine may vend or 
,!i-pcnsc any m erchandise, m oney, 
check, token, slug, credit or other rep- 
n d ita t iv c  o f  value or evidence o f  w in ­
ning in varying quantities or values, 
.Upending upon chance.

"(2) In exchange for a deposit there­
in, there may be received at occasional 
„r uncertain intervals or in varying  
ipi.uitities or value, from tim e to tim e,
4. Pauling upon chance, any m oney, 
check, slug, token, credit or other rcp- 
icd ita tiv c  o f  value or evidence o f  w in­
ning which:

"(a) May be exchanged or rcdccm- 
■-1 for anything o f  value.

"(b) May be deposited in such m a­
chine or device for further operation  
nr play with the chance o f  w inning or 
r e iv in g  additional merchandise, mon- 
< y, cheek, token, slug, credit or other  
i. pii",i nt.itivc o f  value or evidence o f  

inning."

I!:.' apprll.mts (defendants) present only 
eminent (,f  error, ft fo llow s:

"I he ,in t e n e d  in entering its dc* 
r p. i mam-ully enjoin ing the defend- 

' > 111mi curtailing, m olesting or con- 
:iug the plaintiIt's frce-play pin- 

1 all machines inasmuch as such decree  
■ ba-i'.l upon an incorrect < oiicln- 
■i of I.a\v that the operation o f  such 

' eluiics was not prohihitcd hy OK S  
’•''7.535, which w as not supported hy 
t’ '-‘ undisputed facts.”

Ii rry v. City o f  Portland, 204 Or. 478, 
1 I’ 2d 514, held that since free play 
■ ‘II machines lend them selves to gam- 

: 4 purposes the police power o f  the 
; tnay suppress them. T he question

r6ffiM Hs7'npW feW ^ar’ _ ......
the plaintiff’s machines come within the. 
terms of the statute just quoted.

It  w ill be noticed that O R S 167.535 pro­
vides that any person w ho possesses “any  
nickcl-in-thc-slot machine * * * w hich  
operates as described in this section” is 
gu ilty  o f  the crim e proscribed by that sec­
tion o f  our law s. T h at provision is fo l­
low ed by tw o subsections which contain  
m any sim ilar words but w hich are con­
cerned w ith machines o f  three different 
kinds. Subsection (1 ) begins this way, 
“Upon deposit therein o f  a coin, slug,
* * *"  and subsection (2) begins, “In  
exchange for a deposit therein * * *•” 
A lthough the latter om its the words “coin, 
slug * * * ” the tw o provisions mean
the same. T he deposit activates the ma­
chine and thereupon the play begins. From  
that point on subsection (1) describes a 
m achine w hich is different from that d e­
scribed in subsection (2 ) . Subsection (1 )  
in specify ing the m achine w ith which it 
is concerned uses these words, "may vend 
or dispense any merchandise, money, c heck, 
token * * T hus, the m achine to
w hich it is applicable vends or dispenses 
merchandise, money, checks, etc. Subsec­
tion (2) om its the words "vend or d is­
pense” and, accordingly, the device to which  
it is applicable is not a vending machine. 
Subsection (1 ) renders a machine which  
vends or dispenses merchandise, etc. "in 
varying quantities or values, depending up­
on chance" unlaw ful. A lthough one who 
patroiii/cs a machine o f  tlni* kind is certain  
to receive som ething, how ever small or 
gr it in value it may be, y  t b eca u v  o f  the 
fact that the "quantities or values" w hich  
come to him are “depending upon chance" 
the machine is rendered by Lubscctioii (1 )  
a gam bling device.

W e now turn to the Machine whi* h sub­
section (2) outlaws. '1 he first part o f that 
subsection does not employ the term "mer­
chandise." Likewise, subsection (2 ) , as we 
have already noted, docs not use the w olds  
"vend or dispense." T he player who re­
sorts to ^ f e n a c h in c  described in subsec­
tion (2) i^ ^ f t tc s  it by depositing in it a



«K um w la possible t h a t * i M S d ' b t  
the p lay the m achine m ay issue to him  ab­
solutely  nothing. Or, it is possible that at 
"occasional or uncertain intervals or in  
varying  quantities or values, from time to 
time, depending upon chance,” there may 
com e to him "money, check, slug, token, 
credit or other representative o f  value or 
evidence o f  winning." Subsection (2 ), 
how ever, does not stop there. I f  it did, its 
language in that phase o f  the m atter would  
be som ew hat sim ilar to that o f  subsection
(1 ) . Subsection (2 ) goes on to say that 
the th ing received must be o f  a  kind w hich  
"may be exchanged or redeemed for any­
thing o f  value," or if  it is not o f  that kind, 
it m ust be som ething w hich "may be de­
posited in such machine or device" for re­
play bringing to the player upon replay "the 
chance o f  w inning or receiving additional 
m erchandise, money, check, token * * *."

T h e defendants-appcllants argue that 
the plaintiff’s m achines fall w ithin subsec­
tion (1 ) . T hey  point out that w hen a play­
er deposits h is nickel in a nu ch in e the lat­
ter may dispense for him only a single play 
or, i f  lie is lucky, it may give him  a se ­
quence o f  tw o or more plays. H e may thus 
keep the machine operating upon the de­
posit o f  a single nickel as long as h is hick 
continues, or, stated differently, as long  as 
he continues to obtain h igh scores and win  
free replays. T he defciulants-nppellants 
argue that the p la in tiffs  machines there­
fore com e within this language; "may vend 
or dispense any * * * other representa­
tive o f  value or evidence o f  w inning in 
varying quantities or values, depending up­
on chance." T h e length of play and hence 
the "quantities or values" o f  the play vary 
in plaintiff's m achines, so the defendants 
argue, according to chance. We may sa fe ­
ly assum e, since other courts have so held, 
that a free play is a "representative o f  value 
or evidence o f  winning."

T he contention that a free play machine 
violates .subsection (1) is fundamentally un­
sound in our belief. T h e w orth "vend or 
dispensc’̂ ^ u n d  in that subsection, if  we 
em ploy ^ ^ w a n p la c c  m eanings (O K S 161.* 
0 5 0 ), dcsCTiuc an ordinary vending machine

tffo whldi m i player inserti a jaiin1̂  
then stands by  w hile the machine goes 
through the operation o f  issu ing to him an 
item  o f  m erchandise. T he subsection, how­
ever, appears to  be aim ed at machines 
which, in d ispensing mints, gum balls or 
other item s, do so “in varying quantities or 
values, depending upon chance.” Thus, up. 
on one play the patron o f  the machine mav 
receive a piece o f  chew ing gum and on 
the n ext not only gum  but also some trinket. 
T he patron o f  a vending machine star. !, 
by idle w hile the m achine goes through the 
operation incidental to the delivery to him 
o f  the desired item. T he ordinary "one- 
arm bandit" slot m achine clearly comes un­
der the terms o f  this subsection. On the 
other hand, in a pinball gam e the player 
actively  participates a fter  he has inserted 
his nickel. And in order to obtain his fm- 
play, i f  one is awarded to him, he must <\ 
press a  button on the m achine so that the 
play w ill continue.

A lthough the observations just made in­
dicate that the plaintiff’s machines are t "t 
embraced in subsection (1 ) another di- 

tinction o f  a more persuasive nature ’ 
now  receive m ention. It consists o f tb 
fact that replay m achines arc the speck ■ 
subject m atter o f  subsection (2 ) (b) o f OK' 
167.5.15. It seem s unreasonable to Inti.' 
that the legislature, a fter  making speed'' 
provision for them in subsection (2) in 
tended that they should also he deem- I 
w ithin subsection (1 ) which, as we b o -  

seen, appears to take as its province wt. I 
iug machines.

Suhsr ' :on (2 ) describes machines fi 
w hich "tin re may he received at occa-i'-: 
or uncertain intervals, * * * do|>»n<bi- 
upon chance, any money, check * * 
which * * * M ay he deposited in 5!;‘
machine or device for further op e-111' 
or play with the chance o f  w inning ■ 
receiving additional tni-rchaiulisc, uu't'O- 
check, token, slug, credit or other rcp<1 
sciitutive o f  value or evidence o f  wiiu»,,ir 
Since replay m achines are clearly si'T' 
out by this subsection as the latter'fc|C"  
inoe, nml since subsection (1 ) is n p j ^ B r

i lW * *to vending and dispensing machine

Wi & sa tisfied  th a t  i s u b s c c f io n ^ y ’d d ^ i ^  

embrace replay machines.
The sam e difficulty is encountered i f  one  

attempts to apply subsection (2 ) (a ) o f  O R S  
167 535 to the p la in tiffs  m achines. T h is  
section is applicable to coin-operated ma­
r in es  from  w hich  "there m ay be received  

occasional or uncertain intervals or in 

varying quantities or value * * de- 
•,■•tiding upon chance, any m oney, check, 

s.r token * * * w hich * * M ay
lo exchanged or redeem ed for anything o f  

. . .  * * I t  nmy seem  that this\  ilIU* , I
- revision contem plates a situation w here  
‘,he machine issues to the player som e- 
thing which he may hand to the m achine s 
< wncr and surrender for a prize. But 
v.bvti one takes into v iew  the broad lan- 
„ sage o f the statute he w ill conclude that 
}w  ’'"something” received need not be a  
; , .gihle item. V ery  likely, a  mere light  
•; .-king in the m achine or other m echanical 

'.n ation o f  a h igh  score w ould be enough  
qualify as a "credit or other representa­

t i ve of value or evidence o f  w inning  
, ;.,ble I l f  redemption or exchange. See  
! ' . v.  (oaven h orst, Sp .Sess., B ronx  
>'i.unty, 1012, 32 N .Y .S .2d  760; T -ickctt v.
: 1918, 88 Okl.Cr. 213, 200 l ’.2d -157,
. '1 1’ 2d 798. But here again it docs vio- 
1 , i„ the schem e o f  the statute to apply 

iction (2 ) (a )  to a replay machine. 
"KS 167.535(2) (b ) occupies the field.
' : .»• subsection (2 ) (b) describes w ith par- 
' l.irity the kind o f  replay m achine pro- 
' ’ d by the slate, it is reasonable to coil- 
‘ V tll.lt MlliSCC tion (2) (a )  does not apply 
’ ■ ■ play m achines.

"  > 167.535(2) (b ) apparently docs not 
* ■ :1 lit pinball m achines w hich g iv e  free 
"• if tin coin or token is dispensed by 

'.chine. T he subsection outlaw s only 
1 > operated m achines from  which “ there
! be rece i.cd ” some tangible object 

■eh “ May be deposited in such machine 
’ ■' a replay. A lthough "credit or other 
: '.•••'tentative o f value or evidence o f  witi- 

’ •! ’ are among the prohibited class o f  ob- 
which “May be deposited" in the mn*

' ;,-ne for a replay, we must conclude, if  we 
•true words in .th e ir  normal sense, that

th ings m ust be o f  a  tactile, tangible charac­
ter; that is , they m ust b e o f  a  sufficiently 
corporal nature so  that they may be physi­
cally  “deposited" in  the m achine. T h e  de­
fendants argue that it w ould be an absurdity 
to  say  that the statute prohibits a  m achine 
w hich  dispenses checks or tokens for  replay 
but does not prohibit a  m achine w hich per­
m its replays w ithout the use o f  checks or 
tokens. I f  w e assum e that the argument 
is unanswerable, the absurdity lies in the 
statute and not in our interpretation o f  it.
A  replay m achine w hich docs not issue 
checks, slugs or tokens is simply casus om is­

sus.
T h e  rule that penal statutes are to be 

strictly construed has been abrogated by 
O R S 161.050. In lieu o f  that rule O RS  

161.050 provides:
•< * ♦ * T heir provisions shall be 

construed according to the fair im ­
port o f  their terms w ith a v iew  to effect 
their objects and to promote justice.”

W e cannot g ive  to O R S 167.535(2) (b) tue 
m eaning sought by defendants without 
w renching from the legislative language its 

"fair import."
It is nur belief that since the plaintiff’s 

machine issues nothing to the player which  
lie may deposit in it, OKS 167.535 is not 
applicable to it. T h is disposes o f  the ap­
pellants’ (defendants) assignm ent o f error.

N otw ithstanding the fact that the single  
assignm ent o f  error (previously quoted) is 
based exclusively  upon OK S 167.535, the 
appellants make the follow ing request in 

their brief:
" I f  the court should determ ine that 

OK S 167.535 does not prohibit frec- 
pl.iy pinball machines, then it 'hould  
enter judgm ent that such m .chines arc 
prohibited by OKS 167.10S or 167.505." 

Kven though the parties "agreed that the 
applicable statute to lie interpreted is 167,- 
535," as the findings o f  fact slate, we will 
go  on and determ ine whether or not any 
o f the ..iliac.sections o f  our law s which the 
d c fc iu la n f l f c c ,  apart from O K S l<>7.5J5, 
outlaw  th W a in t if f ’s m achines. T he see-



Jams citirare’- 
X V , section  4, Constitution o f  O regon; 
O R S 161.310, 167.405 and 167.505.

A rticle X V , section 4 o f the state’s con­
stitution, fo llow s:

"Lotteries, and the sale o f  L ottery  
tickets, for any purpose whatever, are 
prohibited, and the L egislative A ssem ­
bly shall prevent the same by penal 
law s."

T he defendants render it d ea r  that in their 
b elief O R S 167.535 and none o f  the other 
enactm ents is applicable to pinball gam es. 
T h eir  brief, referring to the specially con­
curring opinion w hich Mr. Justice B ailey  
filed in State v. Coats, 15S Or. 122, 74 P.2d 
1102, 1119, says:

" * * * Justice B ailey’s reason­
ing, w e believe, is clear. Because it 
represents the v iew  w e urge here, w e 
w ill have occasion to comment more 
fully on Justice B ailey’s view  later.”

In his specially concurring opinion Justice 
B ailey sta ted :

" If we arc to pursue the intention o f  
the L egislature in the instant case, we 
must conclude that it was intended 
that any one guilty  o f  the crim e with  
w hich the defendant is charged must 
be prosecuted under the provisions o f  
section 14-746, supra. It surely was 
not the intention o f  the L egislature  
that the defendant could be prosecuted 
under both the lottery act and the 
nickcl-in-lhc-slot machine statute, or 
that o f  numerous offenders guilty o f  
sim ilar a c t . some might lie prosecuted  
under a statute m aking the violation  
thereof a felony, w hile others could be 
charged with the violation o f  some 
other statute making the crime charg­
ed a misdem eanor. * * * "

Section 11 716, Oregon Code 1930, cited in 
the language just quoted, as subsequently 
amended, is now OKS 167.5.15. T here are 
tw o cases w hich arc entitled State v. Coats, 
158 Or. 102, 74 I \2d  1120, and State v. 
Coats, 158 O rU .22, 74 P.2d 1102. A ccord­
ing to 158 O r ^ f c a t  page 103, 74 I\2d  0 2 0 ,

those irf'tHe pinball m achine case (State v 
C oats) this day held to constitute a  lottery " 
T hose words and a re-exam ination o f  the 
record in our clerk’s office seem  to  indicate 
that both charges were based upon a single 
m achine possessed by Coats, but it may \:i 
that he had more than one m achine and we 
w ill so  assume. T he patron o f  Coats’ ma­
chine or m achines, upon inserting a nickel 
in the device and pulling a lever, set the 
m achine in operation. I f  chance favored 
him he could w in  as much as ten nickels 
w hich the m achine paid out to him auto- 
m atically. W e sec from  those facts that 
the device w hich w as the subject matter 
o f  the Coats decision w as a pay-off ma­
chine. It granted no replays. In the first 
o f  the tw o cases (158 Or. 102, 74 P.2J 
1120) the inform ation filed against the ac­
cused mentioned no section  o f  our laws, 
but the opinion sta ted :

•'*  * * w e assum e front the briefs 
that the charge w as brought under 
section 14-746, O regon Code 1930, pro­
hibiting the operation o f  nickel in-the- 
slot m achines. * * * ’’

In the other Coats case (158 Or. 122, 71 
P.2d 1102, 1103) the inform ation, rcferrim: 
to the defendant, stated that he "wrong­
fully, unlaw fully and feloniously prone <t- 

c [d ]  and set up a certain lottery for money" 
by operating the machine. Each informa­
tion was challenged by demurrer which t1, 

circuit court sustained. In each o f  the 6. 
decisions the m ajority opinion o f  this cm:", 
written by Mr. Justice Belt, held that t' 
circuit court erred when it sustained t' 
dem urrer. T he m ajority opinion ruled tl. -t 
each inform ation charged the defciulmt 
w ith the operation o f  a lottery.

T h e decisions in the tw o cases o f 
v. C oals recognized that the term "I'*' 
tcry" has no technical or established he 
m eaning. T hey held that the essential ■" 
m cnts o f  a lottery are prize, chance •:> - 
consideration. N either o f  the prevails
opinions undertook to define the : ‘ 
"prize." A s we have said, Coats’ in aeh im ^  
issued to the w inner as a prize as much

* t«Triickeis. Section 14-801, Oregon Code, 
which was in effect when the Coats deci­
sions w ere written, stated:

"If any person shall promote or set 
up any lottery for m oney or other 
valuable thing, or shall dispose o f  any  
property o f  value, real or personal, by 
way or m eans o f  lottery * * * or 
suffer the setting up, m anagem ent, or 
drawing o f  any such lottery, or the sale 
of any lottery tickets, share o f  a ticket, 
or any w riting, token, or other device  
purporting or intended to entitle the 
holder or bearer th ereof *. * * to 
any prize * * * such person, upon 
conviction thereof shall be punished 
* *

Section 11-S02, O regon Code, stated:

"If any person shall sell * * * a 
ticket or share o f  a ticket in any such  
lottery, or any w riting, token, or other 
device as is m entioned in section 14- 
801, such person, upon conviction  
thereof, shall be punished * * *.’’

Section 14-S03, O regon Code, repeated  
much of the phraseology o f w hich w e have 
just taken note. T hose sections, apart from  
minor alterations in language, arc now  O RS  
107.405, 167.410 and 167.415.

Although the opinions written by Mr. 
Justice Belt in the Coats cases did not define 
’he word "prize" Mr. Justice Bailey, in 
' -s specially concurring opinion o f  which  
v.c have already taken note, set forth a  
: umber o f definitions o f lottery which 

heated that the prize m ust be greater in 
' due than the am ount hazarded. T he tua- 

-r:ty opinion expressed no disagreem ent 
"di that view . It remained silent upon the 

* abject. T he machine in the Coats cases 
'. c l to the winner, as we have said, ten 
’ "i.-s the sum which he deposited in it when  
■* placed it in operation. In v iew  o f  that 
: ’ 'he m ajority may have felt that since 

"inner received som ething o f  a tangible 
lure and o f  measured worth the situation  

‘ ' not call for a definition o f  the word  
1 ri?L' ” A free play, on the other hand, is 

•nigiblc and, in a sense, n f immeasurable

value. ' The manufacturer of^the plaffiB? 
m achine assigned the arbitrary value o f a 
nickel to the replay, but in the m arket place 
the replay has no such value. T h e replay  
cannot be sold. It cannot be carried away. 
I t  is intangible in  nature and a fter  the 
m echanics o f  the replay have been under­
gone the replay has disappeared for all 
time. It may appeal to the gam bling in ­
stincts o f  some and perhaps is the kind o f  
prize w hich is a "representative o f  value or 
evidence o f  w inning" within the prohibition  
o f O R S 167.535(2) (b ). B ut there is no 
reason to believe that State v . Coats con­
tem plates "prize” s s including a free gam e 
w ithin its interpretation o f  the lottery stat­
ute.

T h e lottery statute appears to exclude  
free gam es from its coverage. W e have in 
mind the language o f  the lottery statute  
w hich prohibits prom oting or setting  up 
lotteries for “m oney or other valuable  
th ing” and then reiterates that sam e idea 
by prohibiting the disposal by lottery o f  
any property o f  value, real or personal. 
It seem s clear that it is tangible property 
w hich is contem plated by those provisions. 
T hey cannot be construed reasonably in any 
other way. T he w ords o f  the lottery sta t­
ute o f  w hich we have just taken notice arc 
very different from those w hich w e .find 
in O R S 167.535(2), that is "credit or other  
representative o f  value or evidence o f  
w inning.” Since "lottery” has no fixed le ­
gal definition it w as w ithin the province 
o f  the legislature, acting under the consti­
tutional mandate, to provide a reasonable 
definition o f  the “ prize” elem ent o f  a lo t­
tery. W e believe that the prize must be 
tangible in nature and have a value in the 
market place.

T h e defendants’ (appellants’) brief says: 

“ N o Oregon case has construed and 
applied O R S 167.535, which we believe 
to be applicable, in its present form. 
S tate v. Coats, (19.18) 158 Or. 102, 74 
P.2d 1120, and S ta le  v. Coats, (1938) 
158 Or. 122, 74 l \2 d  1102, construed  
this scrtioj^AR it read prior to its 
a m em lm eu j^ B  chapter 210, O regon
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L aw s 1937, and chapter 185, O regon  
L aw s 1943. P arenthetically , it  should  
be noted that although chapter 210, 
O regon L aw s 1937, w as enacted by the  
L egislature prior to  the tim e the Coats 
cases arose, the statute w as referred to  
the people upon petition  and therefore  
did not apply. * * * ”

W e believe  that the am endm ents w hich  
gave  O R S  167.535 its  present form  render 
it  d ea r  that that section  o f  our law s is 
the enactm ent w hich determ ines the valid ity  
o f  plaintiff’s m achines. In  our opinion the  
m achines are not outlaw ed  by that provi­
sion  o f  our law s. N o  other enactm ent has 
any application to them .

T h e challenged decree is affirmed.

statute pertain ing to  setting  
or any other la w  o f  state. 

Affirmed.

Gaming ©=68(3)
Lotteries 0=3

Pinball gam e machine which 
issu e  any tangib le objects and nq 
p osit o f  none upon replay is  not a 
device and is  n ot rendered unlawh 
utes pertain ing to  setting up of Jo: 
any other la w  o f  state; and in. 
charging  possession  and operation 
play pinball m achines were th: 
O R S  167.535.
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spondcnts.S T A T E  of Oregon, Appollant,

C h arlos Goorgo JO Y , Rosponclont, 

S T A T E  of Orogon, Appollant,
R O S S M A N , Justice.

T h ese  arc tw o appeals which ! 
consolidated by order o f  this c.

O ne o f  the tw o  defendants-..; 
Charles G eorge Joy, was indict, 
grand jury o f  Multnomah County •' 
crim e o f  possessing and operating , 
in -thc-siot m achine in violation o  
167.535. T o  the indictment he 
m urrcr w hich, referring to the i: 
recited: “T h e facts stated dor..: 
tutc a crim e.” T h e demurrer v 
taincd.

T h e  challenged indictment al! » 
the d efendant possessed and opcr..: 

"* * * a nickcl-in-thc->7: 
chine, to -w it, one ‘Bally Vara:;.’ 
ball gam e, w hich said machine o; 
in  a m anner so  that in exchange: 
deposit tltcrcin o f  a  coin there t..-

Sam GILGUS, Rospondenl.

Supreme Court of Oregon,
En nanc.

Argued and Submitted Sept. 10, 1050. 

Decided Dec. 0,1060.
. p.r.535 rent 
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. unployc o ’
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device o f  it;

as dcscri' 
hicli may 0  
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P rosecutions fo r  illegal possession and 
operation o f  n ickcl-in -thc-slot machines;, 
T h e C ircuit Court, M ultnom ah County, A l­
fred T . Sulm onetti, J ., sustained dem urrers 
to the indictm ent, and appeals w ere taken. 
T he Suprem e Court, R ossm an, J., held that 
pinball gam e m achine w hich docs not Is­
sue any tangible objects and requires de­
posit o f  none upon replay is not a gam bling  
d ev ice  and is not rendered unlaw ful by
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IN THE SENATE BY MCNEALY
SENATE BILL NO. 282

IN THE LEQISLATURE OF THE STATE OF ALASKA 
FOURTH LEQISLATURE - SECOND SESSION 

A BILL
For an Act entitled: "An Act relating to coin-operated devices."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 43.35.090(2) La amended to read:
(2) "coin-operated device clase 2" means a pinball

machine, including a bingo type coin-operated device, horse
race machine or other apparatus or device which operates by
means of insertion of a coin, token, or similar object and
which, by embodying the elements of chance or skill, awards
free plays and which contains a device for releasing free
plays and a meter for registering or recording the plays so
released, but free plays shall not be construed as a thing
of value, or with a provision for multiple coin insertion
for increasing the odds; class 2 does not Include bona fide
vending machines in which gaming or amusement features
not 

VC
o f  th e  l e g i s l a t u r e  t  

1 in  no way be an
to  l i b e r a l i z e  or to  
from  th e
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February ±9, 1966
M E M O R A N D U M
TO: William A. EganGovernor
FROM: Warren C. ColverAttorney General
RE: Nonprofit Corporation Law

Alaska's present nonprofit corporation law has 
remained basically unchanged since its enactment In 19 13 . 
At the urging of a number of Alaska attorneys the Depart­
ment of Law made a study of the law. The Department con­
cluded that our present law is Inadequate and the State 
should adopt the Model Nonprofit Corporation Act drafted 
by the American Bar Association. The attached bill is an 
Alaska Nonprofit Corporation Act based on the Model Non­
profit Corporation Act, 1964 Edition.

In 1957 Alaska adopted the Model Business Cor­
poration Act, which covers stock corporations. In that 
year the American Bar Association issued a revised version 
of its Model Nonprofit Corporation Act which had first 
been drafted in 1952. This model act had been revised 
primarily to bring it into accord with the Model Business 
Corporation Act. Again in 1964 the American Bar Associa­
tion published a new edition of the nonprofit act. This 
latest edition follows as closely as possible the corres­
ponding provisions of the business corporation act.

Adoption of the Model Nonprofit Corporation Act 
would result in these significant; changes in Alaska law:

(1) The new law will enlarge the purposes for 
which nonprofit corporations may be formed. (1 0 .20.005)

(2 ) It provides that a nonprofit corporation may make incidental income or profit in carrying on its primary nonprofit functions; for example, a nonprofit



William A. Egan Governor

hospital may run a small gift shop. This Incidental profit 
may not; be distributed to members but must be devoted to 
the primary purposes of the corporation. (1 0 .20.1 3 5 )

WCCsJttef

(3 ) The law allows a nonprofit corporation to 
pay reasonable compensation to its members and directors 
for services rendered. This Is not considered a prohibited 
distribution of Income. (1 0 .20.1 3 5 )

The Model Nonprofit Corporation Act is designed 
to give an organization its basic authority and corporate 
status and to provide a method of administering the organi­
zation. It is not a regulatory statute which Imposes 
controls. The major purpose of the law is to provide non­
profit organizations with a clear, orderly method of con­
ducting its internal affairs and its relations with the 
State.

The American Bar Association has designed a set 
of official forms to accompany the act. If the act is 
adopted, these forms will be useful both to lawyers who 
must draft documents in compliance with the act and to the 
Department of Commerce which would administer the act.

As of 1964 the Model Nonprofit Corporation Act 
had been adopted, either as a whole or in large part, by 
the following Jurisdictions:

Wisconsin - 1953 
Alabama - 1955 
North Carolina - 1956 
Virginia - 1956 
Nebraska - 1959

North Dakota - 1959 
Oregon - 1959 
Texas - 1959
District of Columbia - 1962

In addition, Illinois, Missouri and Ohio have nonprofit 
laws substantially similar to the Model Act.

Attached to the bill is a chart which gives 
parallel sections. This may be of use to legislative com­
mittees which study the law.

(4) A nonprofit corporation which holds assets 
subject to limitations permitting their use only for 
charitable or similar purposes must, upon its dissolution, 
transfer these assets to an organization engaged in simi­
lar activities. (10.20.295)



THE FOLLOWING DOCUMENT(S) MAY NOT FILM 
LEGIBLY BECAUSE OF POOR QUALITY OF THE 
ORIGINAL.



C- - .1 ■:-t ;T <1

i  I c l'J  l a  ri z : ; X . s ; .y l  fcfco S t a t e :  
IfHcrprp-it Ccâ ca-wtlc.! Aot draffccji

_ • • 4. .4 W w . ..*J it*kV.l 1% <t < IV U M W .i v b i l l  13  II
*"*. »- *1. ftHF" *? * '* JV?***?* .“ rl f  ■ * */"**• f'ti „»a , r̂ **• ^  *•!<’ M *»**•'••• v »■ # ♦ W *<• <.v ■ »,. v* v,-* •» iv # • > it »W Afc%»4fc **7

ro£ifc Corpora ties Aofci# S£itica«
o ijijj i:

•**•»<% ** t?*y <7 * « . « ■  ••'* ♦’*• *♦* ** •> ^  7**h*¥*« f »« *- *% "v- #v*ijL-r̂ a    i . ^ v ' ; ' v S 4  i#4: ^  ( i w  ,.'VW-/•
* IT  <*, *>* r f*
•.. f̂ V %>*V* Vi»**>*» * » •»' - j 4«*» C* .* -*
* *•» •-*-» *[ /•* * »cJ* *• V r'i w 4 «V  + •••»'■>» 4» w** V '■ ■» * .UV.

:;v/- :» zrs ■ atij
:* -5 - I -* r* :■**s ,.  ̂ I, 4 > tlltt^wW'U - ** VM*W»«fc

p-** *. . 4̂ ♦> *2* r v. ^
^  - V .. ,* '.'• * ,s *• . (*̂
mi,* - • 4>, * V"T *» "' ■ - v . ;  ., t>
$• H . . «. - >

-■•> ■ i . '  »*- . C U* V* %.,-4. 4

1 ^ :  «»v* Vc a t  < ■' A n  r"V. V- «w 4*  *4 ’fer
• fl < * '■ ? ,**" ̂

«• ‘ '•'•'*■ '•  v» » »•• t •» . - '-%m
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The OEO sponsored a meeting here on March 9th and 10th to determine 
the possibilities of the development of a statewide legal aid 
program. An OEO lawyer flew up from San Francisco and participants 
were brought from Bethel, Ketchikan, Fairbanks and Juneau. Stan 
Howitt was the Juneau representative, but weather prevented him 
from flying here. Tom StfilSXirwas able to fill us in on the needs 
of the Juneau area during the portion of the hearing set aside 
for testimony of local residents.
The plans for the legal services were well formulated, but much 
remains to be done before the official application can be 
submitted. The entire proposal is at least as complicated as 
a large SBA loan application. It was finally decided that we 
should have eight attorneys. The administrative chief and most 
experienced attorney would be stationed in Anchorage. In addition 
there would be three staff attorneys here. Fairbanks would have 
two attorneys responsible for most of the Fourth Judicial District 
and all of the Second. Juneau and Ketchikan offices would divide 
the Southeast responsibility.
The financial arrangements allow for a 90% federal contribution. 
The 10% to be provided by the state can come from a number of 
sources. It can be in a cash appropriation by the government, 
or it can be in contributions of facilities and services. Some 
of the ideas that were developed at the meeting were as follows:

Annual time commitments by private attorneys.
Office space donations by municipalities, 
state government, churches, or private parties.

Representative W. Eugene 
Alaska State Legislature 
P.O. Box 2199 
Juneau, Alaska
Dear Gene:



Representative W. Eugene Guess 
March 22, 1966 
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Secretarial assistance from women's
organizations.
Bush transportation furnished by State
Police and Fish & Game.

The most expensive part of the transportation would no doubt be 
in the numerous charters needed to cover the many bush villages 
where legal assistance would be the only form of representation 
available to the subsistence dwellers. I could envision thousands 
of dollars spent each year in flying charters out of Bethel. If 
the State Police were permitted to transport the attorney when they 
are on their regular charter trips, we could use that as a credit 
toward our 10% contribution. In addition, the Fish & Game Department 
has flights to many of the villages and a sizable contribution 
could be made there without inconveniencing the schedule of the 
Department. I have not bothered to write to the commissioners of' 
these Departments because of the sensitive situation existing since 
the investigations conducted by the legislature. I believe that 
we could get some valuable credits toward our 107» contribution if 
a legislative resolution were passed to encourage the cooperation of 
state agencies with the new legal services program. This would take 
the pressure off of the department heads.
The legal services program would not be a federal or state agency.
We would be required to e s t a b l i s h  a nonprofit corporation and the 
agency would be a federally funded, independent institution. It 
would be governed by a board o f  directors to be composed of members 
of the Bar A s s o c i a t i o n s ,  th e  court system and representatives of 
those persons poor enough to receive benefits under the program.
Part of the problem i s  to be found in the nongovernmental nature of 
the employees of this program. Without authorization from the 
legislature i t  i s  very .doubtful if these private individuals would 
be flown on state charters or state aircraft.
We should submit our application on April 1st. If it is at all 
possible, we would appreciate your getting together with the other 
lawyer members from Anchorage and pushing something through. The 
Anchorage Bar has heard a full proposal at the last weekly meeting. 
They voted almost unanimously to endorse the program and Russ 
Arnett, our new president, was instructed to write a letter 
expressing our endorsement. This letter has already been submitted.



Representative W. Eugene Guess 
March 22, 1966 
Page 3

Very truly yours

If any of the other lawyer members should worry about this program 
spreading socialized law practice, they need not worry. We have 
taken steps in our proposal to ensure.the constant control of 
the program by lawyers and to do without staff attorneys unless 
Alaska lawyers with experience can be found. A system has been 
partially developed to provide for the constant' referral of 
fee generating cases back to the private bar. If anything, the 
program will stimulate the private practice of law.
I should mention the express idea of having a part time office in 
Nome to be used by the Fairbanks attorney designated to cover^ I
that area. It has been proposed that the space now rented ̂ from * \
the federal government in the court house could be partially 
allocated to this attorney. Without some action by the legislature 
I don't think that we will be successful.



REPORT ON CSHB NO. 296
Sec. 1 of CSHB 296 Increases the amounts to be paid into the 
second injury fund by the employer or his insurance carrier.
Sec. 2 of the bill leaves in the law that the Workmen’s Compensa­
tion Board may approve lump-sum settlements when it appears to 
be in the best interest of the beneficiaries. It deletes the 
limitation that in death cases the lump-sum settlement shall 
be approved only in cases where the deceased leaves a spouse 
and more than five years have elapsed since the death of the 
employee.
Sec. 3 substantially rewrites AS 23.30.215 to improve the bene­
fits of the spouse and children of a deceased employee. Para­
graph (a)(1) is the same as present law. Paragraph (a)(2) - (4) 
should be comoared to present law to determine the changes. 
Generally, (a*)(2) raises the lump-sum settlement upon the widow’s 
remarriage from two years' compensation (which amounted to a 
maximum of $2,943.40) to $10,000 and at the same time limits 
the amount of the total compensation to $20,000 in the aggre­
gate. In the past the total compensation has usually averaged 
around $8,000 or $9,000 but the insurance companies have kept 
$37,000 in reserve. The $20,000 limit closes the open end that 
has existed under this section except as to the situation 
covered by (e) of this section.
(a)(3) is reworded but there seems to be.no substantive 
change, except for the age change which will be discussed 
later.
In (a)(4), on line 20, page 3, after "children11, the words "or 
if the amount payable to a surviving wife or dependent husband 
and to children is less in the aggregate than 65 per cent of the 
average wages of the deceased" have been dropped. A $20,000 
limitation is also added in this paragraph in place of the 
dropped language.
(b) fixes the method of computing death benefits and a new method 
is created by this bill based on the determination of the average 
weekly wage of the employee as 3et out in AS 23.30.270 and sub­
ject to the same weekly maximum limitation in the agiregate as 
temporary total disability compensation under AS 23.30.175(a)* 
Subsection (b) changes the maximum and minimum average weekly 
wage from the present $27 ana $81 to a minimum of $45 for a 
widow or widower, $15 for a child or $30 for children.
(c) is the same except the v;ord3 "or death" arvia added at the 
end of the sentence.

(d) is the same except that on page 4, line 14, the word "may" 
that is after "board' in the present law has been deleted and 
inserted on line 15  after "carrier" and the word "shall" has 
been deleted after "carrier". On lines 16 and 17, the words 
"who is not a resident of the United States or Canada" have been 
added.



•:.r ■. . . . . -  :- 7 v % - : ■"■$.(e) is a new sub-section. It provides that regardless of 
anything else in this section, that the surviving widow or 
widower who was dependent upon the deceased employee at the 
time of death and incapable of self-support by reason of mental 
or .physical disability or ‘otherwise not employable and who 
has not remarried shall continue to receive death benefits until 
conditions change. Whether.a person is unemployable is left 
to the determination of the board.
Sec. 4 of the bill amends AS 23.30.265 (7) to raise the age 
from 18 to 19 years for those minors who may receive support 
as dependents of the deceased.
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STATEMENT ON COMMITTEE SUBSTITUTE 
FOR HOUSE BILL 138 

SENATE STATE AFFAIRS 8 COMMERCE COWITTEES

March 8, 1966
SUBMITTED BY DON M. BERRY, EXECUTIVE DIRECTOR, ALASKA MUNICIPAL LEAGUE

i

Chairman Harrison; Chairman Nolan;

Pursuant to the request of members of your respective committees * I am 

submitting written testimony on C S HB 138 which will include the remarks I 

made when appearing before your committees, Tuesday, February 8, 1966. I will 

also expand those remarks in this written brief.

The Alaska Municipal League has been consistent during a long line of 

legislative sessions opposing regulation and control of municipally-owned 

utilities by the state Public Service Commission. Our objection has always 

been based on the sound principle that the municipality-on the local level - 

can best regulate its own utility. Certainly, nothing has been proved over 

the years which would cause us, in all good conscience, to alter our opinion. 

State legislatures in all but 15 states have evidently shared in the belief 

that municipally-owned utilities are best regulated on the local level since 

only 15 states have enacted laws regulating such utilities at the state level. 

CSHB 138 proposes that municipally-owned water and sewer systems should be 

regulated by the P. S. C. We would like to call your attention to the fact 

that only 3 states have seen fit to regulate water systems and none has tried 

to include sewer systems. In Alaska there is no minicipality which operates 

sewers as a utility. No sewer rates are charged and costs are funded from 

general revenues of the municipality. Iherefore, any reference to sewers 

should be completely deleted from the bill.



There are several geherai areas of CSHB 138 which we do not feel are in 

the best interests of the state nor do they tend toward improving utility 

regulation. Basically, we can see no advantage to increasing the membership 

of the coamission from 3 to 5 members, we feel that no <|uortai problem is pre­

sented by a 3 man commission. Eighty per cent of the states operate with 3, 

and we feel the smaller body will be able to operate more quickly and effective­

ly.
He strongly oppose the provision that the commission serve at the plea­

sure of the governor. Since the commission is a quasi-judicial body the mem­

bers should be as free as possible to exercise their judgement as they think 

best and this is not statutorily possible if they are subject to being removed 

whenever the governor fancies to do so. We also oppose the deletion of any 

qualifications for the members of the commission. They should at least, have 

adequate backgrounds in regulatory matters by reason of education or experience.

The League desires a full-time commission, technically competent, and we 

feel that the commissioners should be paid at least as much as the highest paid 

commissioner of a department of the state. We also feel that if the commission 

is to be an independent, quasi-judicial organ it must be able to hire its own 

personnel. We feel that this is particularly true in the case of the executive 

Director. Neither the governor nor the commissioner of Commerce should have 

anything at all to do with this appointment.

It is our opinion that any reference to the Administrative Procedure Act 

should be deleted from CSHB 138. The APA was not drawn with the P. S. C. in 

mind and the structure of the P. S. C. will suffer if it mustconform to APA 

criteria which are ill-suited to rate-making purposed.

Since the administration has proposed and strongly urged enactment of 

this bill as being in the best interests of all the people of Alaska, we feel



it is unfair to levy the type tax as proposed in CSHB 138* It is, actually,
• •

a state sales tax levied discriminator!ly against only the users of a utility. 

With certain basic and important changes in the legislation the P. S. C. should 

becbme a body of experts who will be able to offer advice and halp; who will 

promote the industries and areas it regulates; who will point the way to more 

efficient methods of operation. This type of activity, if achieved, promotes 

the general welfare and should be funded from general revenues.

One other reference to the tax as proposed in CSHB 138 should be made.

If municipally-owned utilities are regulated by the P. S. C. as is mandatory 

in the bill and would be possible under the proposed amendments which the 

League will subsequently submit, the suggested tax is the first instance of 

the state's taxing an agency of a municipality. The very constitutionality 

of such a tax is highly questionable. The inequality of the tax is even now 

apparent when you consider the number of utilities which are exempted under 

provisions of this bill.

We strongly appose that portion of CSHB 138 which bases short-term financ­

ing on 10% of the total debt of the utility. We feel that borrowing should 

be based on the total net worth of the utility. Otherwise, relatively debt 

free utilities could borrow little while those with a huge indebtedness would 

have a much greater borrowing ability.

Under this bill the P. S. C. would be given the power to dictate how a 

utility should distribute its profit. Although a commission may regulate the 

amount of profit to be received, we feel it is invading a province which is 

not contemplated in the regulatory scheme when it also attempts to distribute 

the profit.



While the League has not deviated one iota ftom its position that muni­
cipally-owned utilities are best regulated by locally-elected officials, we 

do recognize the problems created by those utilities which extend beyond the 

mbnicipal boundaries. With this in mind, the League has suggested a new Ar­

ticle 8 in CSHB 138 entitled Original Local Jurisdiction. The rest of this 

testimony will deal specifically with this proposal.

Briefly, the League advocates the establishment of a municipal utility 

agency of not less than 5 members. The utility agency would be appointed by 

the assembly and the council and be apportioned by borough population thus 

assuring representation to those people residing outside the city. The muni­

cipal utility agency would retain original and exclusive jurisdiction over 

municipally owned water and sewer systems. The agency shall also have orig­

inal and exclusive jurisdiction over other municipally-owned utilities except 

that the P. S. C. would have the power to resolve conflicts by delineating 

service areas between utilities. A great deal of testimony has been given to 

the effect that the public service commission is needed primarily to solve 

service area problems. Under the League's proposal, this would be a definito 

responsibility of the commission since our proposed utility agency would have 

to have this delineation before it could assume jurisdiction. We have also 

provided that the P. S. C. would retain the authority to order the joint use 

and interconnection of facilities.

We propose that if the municipally-owned utility lies wholly within the 

city, the city has original and exclusive jurisdiction and the council acts as 

the municipal utility agency.



In those instances where the sunicipally-owned utility extends outside 

the boundaries of the borough or outside the boundaries of a city where there 

is no organized borough, the municipal utility agency must include at least 

one consumer member residing outside the borough or city; This member would 

be elected by the consumers residing in the area outside the city or borough. 

When more than 25% of the consumers reside in the area outside the borough or 

city, the membership shall ihdlude at least two outside consumer members. If 

a majority of the utilities consumers live outside a borough or in an area 

outside a city not within an organized borough, the P. S. C. would have juris­

diction over the entire utility.

Appeals from decisions of the municipal utility agency can be made by 

any interested party to the borough assembly. Further appeal from the deci­

sion of the assembly would then be taken to the superior court. In the case 

of a party residing outside a borough or city not within an organized borough, 

the appeal from the decision would be made to the commission.

The League proposal also provides that jurisdictional disputes between a 

public utility or any city or borough shall be decided by the commission. A 

municipal utility agency may also get permission from the municipality to re­

linquish all or any part of its jurisdiction to the commission.

Basic to this concept of a municipal agent is the League's proposed sec­

tion that the borough and the city must provide an agreement, by borough or­

dinance, for the operation, powers, and duties of the agency.; If no agreement 

is reached by April 1, 1967, the public service commission shall assume all 

jurisdiction vested by this chapter in the agency.

Gentlemen, this has been a comparatively brief and non-technical expla­
nation of the Municipal League's proposal for municipally-owned utilities.



These recommendations were submitted to you on Feb. 8 and I have additional 

copies available if any committee member desires one. In view of the Commit- 

tee's apparent tendency to try to treat separately the regulation of the va­

rious parties subject to jurisdiction under CSHB 138, we respectfully request

that you seriously consider our proposal as the basis for legislation to reg-
i

ulate municipally-owned utilities. We feel it leaves responsibility where it 

can be handled best • on the local level* by locally-elected officials who 
are responsive to local problems. But if this response is not forthcoming the 

jurisdiction will be vested in a state public service commission.

Thank you very much.

Respectfully Submitted

I
Executive Director 
Alaska Municipal League
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u n d e r  th e  law s o f  t h i s  s t a t e  an d  s h a l l  b e  i n e l i g i b l e  to  o b ta in  

a  l i c e n s e  t o  h u n t  f o r  a  p e r io d  o f  y e a r s  fo l lo w in g  th e  d a te  

o f  h i s  c o n v ic t i o n .

* S ec . 2 .  T h is  Act ta k e s  e f f e c t  on th e  day a f t e r  i t s  

p a s s a g e  and  a p p ro v a l  o r  or. th e  day  i t  becom es law  w i th o u t  such  

a p p r o v a l .

T h is  b i l l  i s  f e e .  1 6 3 .3 1 0  o f  th e  O regon R e v ise d  
S t a t u t e s .  S e c . 1 6 3 .5 2 0  i s  l i k e  AS 1 1 .1 5 .2 0 0
in  t h a t  i t  r e l a t e s  t o  p o in t in g  a  f i r e a r m  a t  
a p e rs o n  w ith o u t  i n t e n t  to  harm  them . F or 
o th e r  s t a t u t e r  r e l a t i n g  to  u se  o f  f i r e a r m s ,  
se e  AS 1 1 .5 5 .
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February 16, 196(5
• •• ^ i .*i

M r. Gene Guess, chairman 
House Judiciary state of Alaska 'Juneau, Alaska

i.

Ret House Bill 306 - Comparative H«qllq«no _______
Dear M r. Guess*

1. Zn accordance with the suggestion contained in 
your letter of frebruary 6, 1966, Z am furnishing you with sufficient copies of information on the above subject to distribute them to all members of the Judiciary Committee.

2, As an Introduction to the subject Z am enclosing a copy of BUT IB XT JUSTICE, which should be especially 
valuable to your non-attorney members. This article covers 
the following points*

a. Zt explains the present rule which bars 
recovery by anyone who is contributorily negligent and how the comparative negligence rule would replace it under certain circum­
stances.

b. How the rule would work in negligence 
actions, and since H.B. 306 is taken from 
the Wisconsin statute, how it works in 
that state.

c, Zt explains the most common arguments for
and against the rule of comparative negligence.

d. Zt shows by a map, the six states Which each have the rule in one of various forms at the present time, three states which adapted and then abandoned it, the twelve states which considered the adoption of it in either 1963 or 1964 and rejected it, and the 44 states 
which have the comparative negligence rule.

3. The few surveys Which have been made as to the effect of adopting the cooperative negligence rule are quite



Nr, Qene Quasi, Chiismn February 16, 1966
Rouse Judiciary Committee page TwoJuniau, Alaska

inadequate and inconclusive* No exhaustive aurvay has avar baan nada. Many of tha statements nada fbr and agaimt tha 
doctrine ara eimply wild atatamanta mada with tha author's 
spOeial intaraat aa tha sole motivating factor* Tha only thing of which we ara cartain is that tha comparative nagli- ganca doctrine allows recovery by plaintiffs who ara obviously partly to blaaa for an accident whereas under tha 
contributory negligence doctrine they could not recover* Zn other words more lawsuits could be started and recoveries 
wade than under tha present system* This naans more eases for tha insurance companies and uninsured motorists to 
defOnd* Zt also follows that since recoveries can be made in nore instances, the amount of money paid in damages will 
increase* The more the insurance companies are required to pay defense costs and damagas, the higher the rates* This is admitted by proponents of the bill as will be shown here­
inafter. Zt is also boraa out by a comparison of the rates in Wisconsin and in Alaska* Zn 1961 the Alaska Legislative Council tried to get some factual comparisons on the two 
systems. The National Bureau of Casualty Underwriters quoted to Mr. Bowitt, then with the Legislative Council, on October 16, 1961, rates for a liability policy in Wisconsin which 
varied for $10,000/20,000 bodily injury from $49.20 to a low of $30,00 depending on the Wisconsin city in which the 
insured resided, Zt quoted Alaska rates from $22.00 in Anchorage down to $17.00 for the balance of the State* Zf this is indicative of what our rates will be after adopting the comparative negligence doctrine, then it should be opposed

4. The American Trial Lawyers Association is actively trying to have comparative negligence adopted* Zts members are engaged in promoting several bills which would have the tendency to raise the number of lawsuits and the amounts of 
the recoveries because they are claimant's attorneys and generally take such suits on a contingent fee basis* The 
more business they generate and the bigger ttie verdicts, the more they make. The members recently changed the associ­ation's name which was formerly! National Association of Claimants Compensation Attorneys. While under that name they had a president named James A. Dooley who is very prominent 
in several associations to promote the interests of "plaintiff attorneysN. Later he was so well thought cf that the associ­ation had him address its Miami convention in 1938. Re started out by telling them his remarks would not be popular with those present but he proceeded to detai.l the reasons why comparative negligence should not be adopted. A copy of his speech is attached* Z have underlined the more important 
remarks on this subject and summarise them as follows!



Mr. Gene Guess, chairman February 16, 1966
House Judiciary Committee Page ThreeJuneau, Alaska

a. The public is becoming alarmed at "the large verdict",
b. The cost of automobile liability insurance 

is being priced out of the market by such verdicts,
c. "With comparative negligence statutes there 

will be more lawsuits, and more meritless 
lawsuits, since comparative negligence gives a higher nuisance value. The courts will be even more crowded . . ,"

d. Such legislation in other countries such as England has led to abolition of the jury 
system in civil cases. "But try to get a jury trial in any one of them"•

e. Zn Wisconsin Where comparative negligence is in force, the legislature failed by a single vote in 1953 to put in a plan to compensate all persons for automobile injuries, without regard to fault, as under Workmen's Compensation 
plans, but there is no employer to pay thecost and it would have to be a state run system, financed by taxation or automobile license fees.

f. Any weakening of our present system will lead 
to a "liability without fault doctrine".

If you will read only the highlights of that speech you will see that there are valid social reasons for retaining the 
present system, and the plaintiff's attorneys who are after bigger verdicts may forco us to abandon the whole system of damages from the persons at fault and put it on another basiswhere an injured person gets paid regardless of fault by theState.

5, Although the Wisconsin form of the statute is 
preferable to the others, H.B. 306 leaves out an important part of the Wisconsin statute. That statute protects the 
defendant who may be negligent, if the driver of the other vehicle is negligent but lii not the owner or the person suing for loss cf property. The Wisconsin statute provides that if 
a member of the owners family is negligent while driving the owners car. the negligence of the driver is imputed to the owner so his recovery is limited by a comparison of the driver's negligence to that of the defendant.



Mr, Gone Guess, Chairman 
House Judiciary Committee February 16, 1966 

Page FourJuneau, Alaska

6, The main argument of the proponents for this typeof legislation is that a person who is only slightly at fault
is barred from recovery because of contributory negligence. Actually as every lawyers knows, the jury disregards slight negligence and ordinary negligence is no defense to gross 
negligence. Nevertheless, if the committee decides to report favorably a comparative negligence bill, it should not allow a person who is only 4591 to blame to recover 55% of 
the damages. It is more reasonable and equitable to deduct the 45% from the 55% negligence of the other party and limit the recovery to 10% of the damages,

7, Z am pleased to know that Z will be afforded anopportunity to presenta more complete review of this subject 
men the Bill is being considered byyour committee, Z will appreciate having you distribute copies of this material to your committee members,

8, Zn the 1962 legislature, 8,B. 192 on comparative negligence failed to pass the House,

Yours very truly

American Mutual insurance Alliance

NCBidb
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In W isconsin which. applies a ''modified’’ com* 
parative uegVrfijfxica rule, the plaintiff could recover ' 
only if his ^ g j i e e  of negligence was leas than that of 

-the defendant. But even there the comparative 
negligence doctrine would impose complications by 
requiring "interrogatories” or questionnaires to be 
answered by jurymen. Wisconsin juries are thereby 
required to v/dgh the negiigenceof the drivers, but 
final appraisk of -the effect of degree* of negligence 
on the amount of the award ia reserved to the judge.

In ah com parativ^nogligencestates, morcovei 
the certainty o4 some recovery increases the tend­
ency to file insurance claims, thereby increasing 
insurance premiums and potentially adding to court 
congestion. ...

These are some of the myriad pitfalls and com- 
plicatiom inherent in the comparative negligence , 
rule, a doctrine that has been tried off and on for 
140 yedrs to erase supposed inequities in the con>- 
trihutojy negligence ruk. ^ p o n o n ts  of compara­
tive negligence argue that the contributory negli­
gence tule is harsh because i t  prevents ratio very 
fey thoais who have been negligent in the slightest 
degree. This, the argument goes, imposes a standard 
of 100 iper cent perfect conduct upon the plaintiff 
while defendants must exercise only tbs degree of 
care objected of a prudent man. In practice, minor 
neglig^ ice by the plaintiff Seldom results in loss of 
recover y. . ■
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if eVcrj lose cases in which the plaintiff’s negligence
was all {lit and that of the defendant great.
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tries jam the Continent adopted the com)>arative 
ncgiijjonce doctrine. But, in England, for example; 
applip|ttion of the comparative negligence rule be- 
camfi jto complicated that in 1945 it ended the use 
of jtjrifei in tort cases. This placed the dutermination 
jbf riiujlages in tho h inds of judges,
; A t early as 1325 Louiaiana experimented with 
this country’s first comparative negligence rule but!

rule, followed,in 1 : 1 1  Mississippi opd.in 1913
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South Dakota, ArriuguuB. and, Wisconsin. Florida 
permiip application of the rule in cases involving' 
railroads and hazardous occupations.

Wisconsin merit 1 special attention because its
modified comparati 
use of “special vert 
ply answer quustio 
special verdicts ern 
praisals of degrees < 
awards. But Wisco 
to question the feas 
and jury interrogat 
politan areas, high 
severely crowded a  
Wisconsin system c 
gance rule has sen  
Volume of litigaiioi 
tions. Yot one autb 
cjut that Wieconsir 
auto damage claims 
ing, “One is temp 
state’s comparative 
do with this." j  

It is no mere spa 
parativo negligent 
for recovery in cve

ve nei for the
icts” from juries. Juryn^i shu­
ts prepared the court. Such 
ble courts to  apply jurors* ap- 
f negligence: chargeable in fixing 
.sin lawyers are among tihe first 
bility of comparative negligence 
tries in states with large metro- 
numbers of auto accidents and 
urt calendars. Defenders of tha  
aim that the comparative negli- 
L'd in that state to reduce tits 
, particularly trials of tort ac­
uity on court, congestion points 
has a relatively high ratio of 

to registered vehicles, comment­
ed to speculate whether that 
negligence rule has anything to

uktion, however, that the com- 
irincipfe enhances opportunities 

.jy  suit involving accidents. By 
giving certain case:; higher nuisance value, compara­
tive negligence may provide a bonanza for plaintiffs’ 
counsel, thereby i ijjcreasing the tendency to file 
insurance claims. I i j  presents also the possibility of

la tel 
in 1

dropped it, as did Illinois and Kansas. Georgia 
itjd permitted use of the comparative negligence

collusion between 
persons if bo;b are

Resultant incre&i 
gation and collusicii 
surance rates. Som<s 
gence point out thj 
bility policies in Vjl 
cent higher than til 
Inc ream*! litigation 
comparative nogltg 
to pay for more e 
intricacies, tnoreovljj 
misjudgmcnt.

Another key pith 
the compensation q 
doing, overturning t 
ray. “To inform a fk 
ages in spite of hin 
decided step in the 
cran lawyer. “It’s M 
withoutdault system

ininjtired and slightly injured 
Insured.
ia in claims Consciousness, liti- 
i would inevitably increase in* 
who oppose comparative negli* 

t  insurance rates for some lia- 
cousin are as much as 40 per 
re in somo neighboring states, 
and trial complexities under 

ten muy boost the tax burden 
tiisive court operations. Trial 

, augment chances of error and

1 1 1of comparative negligence ia 
person* for their owi/ wrang­

le entire concept of tort recov- 
reon that lie may recover dam- 
own negligence seems to lie «/ 
vjong direction,” says > .\e vet- 

step toward a compensation* 
where the reckless and careful
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Only six ttdtei apply ths cotrparalivt negligence rul t, but
12 tiatet rejected it in recent legislative sessions, 
legislative years i957 and 1959 more than three doten 
rejected the change in rules favor,;J by plaintiffs' Idsryors.■ yvyo

Corrporativs negligence rule 
considered bet rejected by 
the slate legislature in I t t ]  or 1044.

Cempcjrollve negligence rule 
adopted end taier abandoned.

CempomrVe nogligvnc* rule

(1 ’Ir '■'v’eCSlM

art; treated Alike. Safe-drivirig programs would be 
thwarted because the atrdwiknwM or negligence of 
driven: would not bur them from making recovdtfcir 
against those whom they injure. It is a  doctrine 
generally contrary to the concept of individual!!re* 
sponsibiljity upon which our; society is foundrid.” 
That is I why contributory negligence ruins in 44 
states are designed to preveiht plaintiffs from ilol- 
lectmg damages for the ir own misconduct^ 

f/orupilim'Uve negligence also imposes new tier 
mauds oil those who would'define- negligence. Same 
define it  us a failure to use the care ordinarily esjer* 
cised byjtho groat mass of persons under like ipir̂  
cum.itances, including reasonable anticipation! of 
harm. Another definition 4a ys that negligence is lithe 
omission! to do something which a reasonable man 
would do, or die doing of scmsthing which a Sjdii- 
souable and prudent in.:.n would not do. And there 
are many other interpratatiejnfi. Some statcir-ciider 
gori/e negligence as “slight/* “ordinary’* and “grotty.1*  
Yet, end lawyer suggests, no one is so devoid of

imagination that he could not in any set of facts 
think of something that he could not have done 
better. Comparative negligence thus poses almost 
impossible problems in finding negligence and mea­
suring its degree.

Such problems have not deter rad mombers of the 
American Trial Lawyers Association (formerly 
coiled the National Association of Claimants’ Com­
pensation Attorneys) front pressing for the rule. 
Ironically, comparative negligence might ultimately 
fail to serve their purposes. Our system of justice is 
based upon the conviction that veniremen, impar­
tially chosen, will reach fair decisions after hearing 
counsel present bath sines. Comparative negligence 
has already eroded this system, and its more ex­
tensive uso might ultimately displace the jury syst- 
tem with an expensive state-run system of compen­
sating accident victims .without regard to fault. 
Th«n guilty and innocent alike would collect—and 
pay—for the consequences of t veryoiut'* conduct.

A utopian concept, to be sure, but ib it justice?
G
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Appointment of damages
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Will comparative negligence statutes weaken Judicial structure? 
Public sentiment against large verdicts.and delays 
Personal injury— p la in tiff  does not always collect ■>
Broadening boriion of tort lit ig a tio n  > (
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Casualty compensation system — only state cOuld ©perjite 
Casualty conpensation Byetem compared to  workmen’s compensation 

j Serve public by protecting present system ■

DDUCTION '

j! Our thoughts. concerning comparative negligence may be unorthodox to $:J 
p la in tiff  *jp lawyer. __ We know they, will, not be popular here. Btjtt we wish tb 
examine thjat oft-debated doctrine in the climate of toddy’s r ea lit ie s .

§ 7 * 2 APPORTIONMENT OF DAMAGES

NACCA 
pressing f
dama^  
of tt 
lntei

es «r 
ought
ested

lng their

has been referred to "as the highly articulate minority who are 
»r this reform,"! referring, of course, to a <loetrine whereby 
; apportioned. Then, too, there have been multiple expressions 
tha . the proponents of the doctrine are actually lawyers who are 
in  both opening new v istas in tort lit ig a tio n , and in  guarantee- 
sontingent fees,

■IVES QPNACQA, MAKING CLEAR TO PUBLIC
.th us, as members of the legal profession, i t  Is baelc that our
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" S c*
P o i i b l e r
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»nd past-Presldent Association of P la in tiffs'
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Law School, LL.D. 
icature Society, 
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concern be not with our own interests, but with the good of the law, ,and what 
■ is good for the law is good for the popple,. lawyer ,̂ as a whole, mult bring

J* L  j f e g t h a t  our professiona ls  fo t  ,ja p ^ e s s lo n '^ -  ln tayests, 
V ith th e
,latipns.!„ lawyer, a l l ,  seeking what ia  pood' fog !bj^ilr 

■; • practice. Indeed, .NAjCGA has a pectaiai1' duty i n  th is  respect." Why? Because;
aarked'as a ’group wltfc,~s^'l8h' intelrestsi soff andli"

ib naiy q̂ aarters that the public |s beginning to re^rd it as/jiroh. Witness, 
if you will, the recent article in a nationwide publication recognized for 
its objectivity in repcrting.2 ^  V\iw ':

Believe us, there never was a time when we veire sore pressed to demon­
strate that our objectives are for the common good, which means everyone's 
good. v _

§7 ,b WILL COMPARATIVE NEGLIGENCE STATUTES WEAKEN JUDICIAL STRUCTURE?

Should we, as lawyers, press for adoption of corparative negligence '■ 
statutes? As a preface to any answer to that query, let us say every 
lawyer With any experience In lawyering recognises that today the prime 
problem in our legal world is the, preservation of the jury system. This, 
we admit, ia a condition which has been chronic for many years. Today its 
acuteness is such that JLt is a matter of its life and death. The system 
can be extirpated Just as easily as it can be fortified.

And this acuteness is accentuated ho end by the apathy of many members 
of the profession towards it. Whether it is because they believe the 
abolition of trial by jury will not affect their practice or because they 
do hot recognize the full meaning of this important right, we cannot say.
And, worse yet, there are amongst the profession those who find it fashion­
able to criticize the Jury system.

JWe might more correctly.state the jssup thus: Will comparative negli­
gence statutes weaken our judicial structure? It is from this aspect only 
do we wish to examine this doctrine. We are not undertaking to consider 
its desirability in the abstract,

!i ■ ; ■

PUBLIC SEKTUcERT AGAINST LARGE VERDICTS AND mil's

Today's society Is ready to accept some subatitut-' for the courts. It 
has awakened to the wrongs wrought by delay, and partilvlcrly to the hard- 
ships and injustices resulting from the protracted lapse between filing and 
trial time in metropolitan areas. It wants to know why i * must tolerate 
these conditions. It is aroused. It Is casting about foi a substitute.

: ’ ’ • . / 1
Again, whether you viBhto face it or not, the public his become sensi- 

tive to wiint'dh'Tormed~rrtKcTMrge verdict?"" And' why notrjlMLtiple articles 
'haVA'faffpeared*~ln all vehicles' of prl^^urlhg^ihe last decade." They have 
^made thelr' lnpres'sfbm^They are being made to fear cuch verdicts. ^ ■

______And the a n  on the street who did not read any such propaganda has

2 Wall Street Journal, July 7, 1958



."broujSht. V.cx-Ls.to.hlx.a Tejp^ot. verd ic ts in  personal in ju ry  cases in  a;,wny ~'d 
.jj.— pr i ce of insurance on h is  autoaobile.
|: ■ Rates have jFlglim no higtj th a t uutcsrpbild insurance in  some oogmuni^ies

, moderate iricoae. These Feers---feaVe a lr^ f ty  been reflected  in  an epidemic
o f ■■ shqps^-;imdeq.natefV  ̂rd ie ts in  cany sections of the  country, ...

17.6 FERSO'.'IAL .I3JUBY — PIAHiTIFP DOES HOT ALWAYS COLLECT
. • i i i '

Again, iffiany say we jjiov have in effapt a syl tea where almost everyone 
recovers in a common lav personal injury! action! With th is  contention, 
ve cannot epree. As a mtter of fact, ip Cook County, I l l in o is ,  each y 
there are more n i t  gu ilt 
sonal injur;; actions.

r verd ic ts than f inding!

§7-7 .BBCAl/SIHaiHOHIZOHj;® TOUT LTTXGAl&OH

But we 
sibl« yestc 
such a,3 sc... 
surance pro' 
a r ise s . Ev. 
Injury, Thi, 
loss of con

There

reco rnize to  it todey actions can beI,-?

ear
for the plaintiff in l|«r-

brought which were tapcis- 
s, governmental ngencicip, 
there are po lic ies of . 
which the p a rticu la r tp r t

_   . land a.nd wife fo r :.pereonaj,;1
n, too, the 1 life in  many ju risd ic tions can maintain'1"'a su it ;for 
ortilrs of., he ! husband

ay. Thus, itietmosymry ini&titutior 
p ls , '|a re  subjject to  su it so Long as
tiding-acainsi the contingent/ out of 
In a c t lone can be brought, betiiraen hui

, o likewise the Federal Tort blaima A 
tra tio n  of the broadeninj [ horizon of to r t  l itlg u

mhue the crowded coiirt calendars add incrcri

t ,  the; q lossical iHufl;!-.
ion.  ̂ !j..

' ii

flng. costs of protection
l moves.cr t era j not our !against claims and su its ' .git o rea l impctU;> to  thJ 

courts, full r-nny of you w ill sty  ve do not hcvO!| tĥ i.-c conditions where; we 
liv e  and pr;;jctico. Trueh but they ex ist in metxfeolitcm areas. And r«f
forms underithen to cope; with problems' peculiar 
adopted throughoutthe country.

With c.c

v.tl ve. ii.'; 
t r i e d ' t  L

So large actes ore soon;

EE31 IK CCMAKAT1VE I.’KrLIGEHCE STATJiiS

v..;rutivc n«j(;U ,'enco r. tutu tec there vJl) !.•«.• norc lawsuits myl 
,•' ir.K.-uU.G. ’k.'iV.ec‘comp.in*.firePtK-'i~£i vun.-<- ’ rj.vt-n S hlcher"hu:l;u.!r;

V i 11  1; t. e v e n  w f.illng.njid
d l o  in rre f.  re d  ;n. w e l l  by tbie or-tl^inti.y u  

t  vovlI..;’ not be J::.;>robab3.e t!.a l; t.j.tu'e r
t h e  e x ; ! .a t i |5 2
• '.* nI. t» U v h I > * .  ̂ •• « «.*.«* »*• * » -V. — . ' A .4 , W *V, >• |

I n d i i s  or  <. vc.n ’ nnl^put ay, to  in ju ry  cos on.

Thu;. vf:k eay any attempt a t  th is  time to increase the periphery of Itokt 
l l t i p t i o n  'Willi be a Fattj. Bunyan step toward'a cjj^Bual^y easpcntution. cyj|tua.
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)>X the world oliibUt you. Dean I
v irtual !,y t.;« las

'roeser; |Uys t?x\ I'nitcd .States :]
1 .rlrs.Md.old of contributory ■> Ti.ut ic no t;ou'£i.t



true . Research indicates th a t v. have had apportionment of damage 
s ta tu tes  in  A ustra lia , France, C \ny, I ta ly , Japan, Norway, Persia,

! Portugal, Sweden and Russia fcv .y years. For over the l a s t  quarter
century, ic  has been present ir. the Canadian provinces.

Yes, these countries do he- aws whereby the damages are spportlpned.
, j t ^ 1,'tri8X"ir one "of~TSEep. “ ——  -*

England, the mother country he common law, passed the Reform Act
of 19^5 providing, in  substance, t  se of mutual fa u lt , a claim fo r

 -Jtrmges sha ll not be defeated by the presence of negligence on the p a rt of
the injured, but the damage sha ll be apportioned as the Court thinks Just
end ©quitable.

; (■ " .. 1 
j! But shortly a f te r  the comparative ̂ negligences statu te, had been passed

England ' abolished/' ju ry ' t r ia ls  in  p rac tica lly  a l l  c iv il  "cases. When 
i t  Is"conhidijr^c utiat’our coiatoh lew Has" been’adopted"from the English, and 
that in  riany pluses of the law we have followed the English, are not these 
events and th e ir  weaknesses a warning to  us?

• 8 7 .1C CQlCu'^mL NEGLIGENCE IN THE UNITED STATES

I t  is  true th a t in  six  s ta te d  in  th is  country where thpr© are cdapar* 
a tive  negligence sta tu tes , there  arc s t i l l  jury t r i a l s .  Theqo, however, are 
not large communities with a great volume of l i t ig a tio n . Th ĵy re ta in  the
jury system, despite th e ir  corporative negligence s ta tu te s . 'The jury system 
is  s t i l l  a pa rt of the American scene. However, ir. Wisconsin, a s ta te  which
Has had o ecusparative' negligence s ta tu te  since 19537'fa iled  by'a" sing le’” ' 

’vo tc 'l r.“iin"Icgihw’tTurb to adopt’’oh“ uutdniobile' uorpukcu lion ;>iau“fn~l953*...

B7.ll CCU’fJc-Wlvi; NEGLIGENCE IS SOCIALISTIC

The tiuvught underlying Uw?. doctrine of comparative negligence is ,  i f  
we may'-use an unpopular term, so c ia lis tic . That law i s  to  cake certa in  
th a t  every in ju red  person! should get something — not too much — but 
something -- fo r  hi:; in jury . And i f  you make come recovery fo r  an injured 
person, tho amount recovered in  any single case In c e r ta in  to be diminished. 
Usually t h i s  mean;; the verdict does not represent a tru e  r e f le c t io n  of the' 
elements for which recovery may be- bad. 'Whether t h i s  is  due to the fact 
th a t Ju ro ra  p a rtak e  of the  so c ia lis tic  concept of th e  d o c trin e , o r  because 
evCn th e  moat innocent can be rationalized to  be g u ilty , or because i n6y 
rea lize  th e re  i s  u lim ita tion  of funds available fo r  payment of claims, we 
do not know*

The hard cold fac t of the matter is  that verdicts in these nix Ju r is ­
dictions; arc very low, with the exception of Georgia and -Mississippi. On 
tho other hand, South Carolina, in which the standard of liv ing  is  probably 
as low as any sta te  in the country, has verdict© returned and affirmed fa r  
in Cxcesc; of those in  any of the comparative negligence urea.;.

^ Arkansas, Georgia, M ississippi, Nebraska, South lukota and Wisconsin.
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1 7 . 1 2  L IA B IL IT Y  ETTHOUP FAULT DO C SSEIS OR C O M H H SA IIok S Y S T H i

•That comparative negligence i s  a cove.'towards l i a b i l i t y  without f a u l t ' '
is not "d iffic u lt to" uz&gfalffrffi have "si^ ij^r'fount e t i ona, ^
namely, the aoclsl need for'edjustiiag  ^cbitfiicting yi£^.u:?r 'aa thejygre" "”. 
c a l le d .. Under ccaparatuve iac^tgence^ 'th^Jls^econoaii?  p^otect4«n_a«Binst_ 

"one's own negligence a»i"even against defects"of"BiaVaciieri U nder* lab ility  
without ra 'e it i  ri£ lits 'a re 'c is tr lb u te d  aM thiniied 'out”8cttbnt one question,* 
whsuher they have in  fe e t  been extiipated .' “'IKitles>>f_'bh ifce other hand/'are : 
proportioratsly-' distrH utedT '* A ll 'pay for_tho yronKS bf "pseX' ihA'ivldual'-. I t  _ 
i s  c 'rather cc:::: ui'nl'TLfe. tfuyf Because the'cbncern"l3> -.iOt with th is  given 

■case,, or w . d.er the' p a rticu la r l i t ig a n ts  have an ^ p o rttln ity  fo r a re su lt 
reacnec' a fte r  a syster.‘"of due" process as we knov i t . : ' The, issue is  one of 
social polio;/ tt;cn, liJ.e c: iiie. ' In fac t, rue advocate of "the l i a b i l i t y  v lth - 
out fa u lt  doctrine says the"d istinction  between to r t  end crime is  only one 
of scope,? : ion over, i t  is  In teresting  to  note 0 cjae cf the most vociferous 
udvocotcio of the comparative negligence doctrines/openly admit th a t they 
favor i t  r.r: • p a llia tiv e  fo r th e ir  panacea, namely,■ the l ia b i l i ty  without 
fa u lt doc trine 'o r compensation cystea.

Ih |
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;■ ilv- x
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ion,
«J C ,.• Vv
e v e n t

:■! th a t  any w eakerins o f  our p re sen t system would, in  pur 
Lly I tio " to "  the  adoptloii^o’f  ’ u h e ^ l ic b i l i ty  w ithout f s y l i  d o c trin e , 

ey, 1 - h d raT T ea tlf  one E K ^ R c e ”coapkliy'h asX irea iy  uiider
taken such 3 proem::).

e& 7 .1 3  -d - :rvi: ccmpkieation coverage B'lECEsnaw

Th>; iouvJi.de' li.r-urArico Company has developcd ivr. civic:
l l .  .tV*v,4iO . ‘
gives t,:.. 
v er,.-;nt.:Ltn 
to  take w

.vent to  the-ii 
rag e ."  I t

■a t-. 
' '* \

p. year 
i.nder.ii,..
Of n uo a I:'): 
he in over 
the  in/jure 
;:.tatc:v i. 
P en ury];.';.::';
it J- >. t. . i U i f -I. : ‘

■..Ice the cou- 
. X f he: t : I t . . 
the  liisured 

ucurrea w ith in  
In $5  per uuy

u l  ivy. I t  is  termed " a l to n n t iv e  co rpon /a tion  eov 
r .jtrcd  perron  f i f te e n  months; in  whicn to  e l  to t  to
 .: .ru e  of payments, rcvysrtilutw of f a u l t ,  o r to  r-u
.p-.-re.iution, lie r u s t ,  w ith in  f i f t e e n  months, rc leaao  
puny. There ia  a p ro v is io n  fo r  m edical exps-nru ' I 
v  the  e.evident ui< to  $ 2 ,GOO. tie can likew ise, obcn

Iph -ten  days a f t e r  in ju ry  w hile confined m>d under the  c m  
I f  he Jo k i l le d ,  the  eu'.rpe.n:;aiion awarded ir. ^y, *00, providlv.y 

;‘f under Id ,  ;j:2,CG0. (These figures, thc .xelve.. dem onstrate
proved in  such 

hev York, Chic 
: f i l e d ,  not v..i, 

payments..

thin

•: c f  v.hiti program .) This endorsement hnn been ai 
t i e u t , Delaware, Indiana, Maryland, Michigan 

wUinth Ons-olinu and Yerstont. In  New York I t  vn
.0::■uyer.sustlon eoverugt, b u t sis a' v u ria tio n  ii. Medical

anec coup: 
a lie n  eb e . 
c e r t j i f i "  v 
He fu r th .M  
r.yyteu ie

o;,:v.y, the  la y  w rite r  r.Out u n iv e rsa lly  reao  unci u.d 'atcd ty  i.-v..- 
.•axcutivea, in  an a r t i c l e  e n t i t l e d ” "Vlhy:1 th ia  i.ud .cn conctcrn- 

•<uU>;.utile cospsens&tion insurance':"^ pnesljjctu th a t  "payment 
1 I'Mwue si d r a s t ic  re v is io n  in  th e  e n t i r e  'concept of r a te  caking , 
o ; ’hie that, the  re a l  sta5:e in  the p reaciim tio n  of tiie  pra-aent 
■:i cf fhp lavyera. !

th u .: :
I;, c ci.r.cptu n re  00 t. vxeivict, w ith  yOui rojc.iar.ic:". w«: a lta ll r e - .

5 .L .J. /xr.. VJ>-, 517

•- .'..t. ; investor, May 17, ’195&r-’ Unite



" If  you vara to  ask average"'imufance lawyer "a few years -f- "--.r
ago vhci be. thought of the chances of automobile l ia b i l i ty  ,
cnmpenoatica insurance even* becoming a far-flung  re a l ity  in  ■ r
th is country, l ik e  as not, you’d get a knowing wink'.and-bo - •
oshed whether you ever stopped to  think th a t the s ta te  l e g i s - . 
latvros are made up in  part, of lawyers. And lawyers, as a 
group, or indiv icually  fo r th a t matter, have never 3hovn any 
great d isposition  to  liqu ida te  theciselves professionally-

,!Cf covrc.s, the im plication in  such a remark i s  th a t so long .
--&S tho  le g a l  profession is  in  the driver*s sea t, i t  is  ju e t 

pla. in  foo lhardy  to  believe th a t a law would pass any s ta t e  
le g is la tu r e  which would se t up a d e fin ite  schedule o f bensf.lt*  
to  bo«paid to  those Injured in  automobile accidents a rc  thus* 
resdace, o r e lim in a te , the f e r t i le  fie ld  now open "to- lavyurs 
use or what the l a t t e r  lik e  to  c a ll  the ’adversary  syst-ed .1 But 
-•hut th e  lawyers haven’t  been counting upon is  tho f a c t  '.'hat 
t h e r e  i/s more than one way to  b rin g  about a compensation scheme t
in  tho autom obile l i a b i l i t y  f ie ld  - -  and the s im p lest of a l l  is  
tiuc  uT'u on insurance p o licy , ak in  to  th e  o ld -fash ioned  and" 
tim e-honored b ce id en t c o n tra c t ."

He contj.su ou:
' V- '-V

<; bur frien d s , the lawyers, seem to  have f<*rgotto!p. is  t-hut 
th*' driving o f  a v I - r e f t  H o c  upon the public highways h i1,*- 1 cocrco- 
u - t .  .‘‘.H •< cmomie probless to  p lr.e e -  quite  t t i n
urr.r. r- -.ivy r f  . i r  i o r v - a b . :  Irhort c u s to m .” ana procedur.-:... 
jixlucuii • rev _•.•>*:! synb.;/., of ju u ticc  al-cut rhicr. rimy J.jkI 
h-c- nutv. to  nay uL th e ir  g lug in Kow York.

UlvLr. u-ibefe' i.ocd read ing , hoot i t  not? How no,./ lay  t t u n s  would bo
ablo to  jet th;,t th iu  new policy it, merely on e f fo r t  to  obviate our system
of lew vb.n'uby only too le g a l ly  l i s b l e  aro x n e e  to  re s jen d  in  damages?

V.trin? yc !.,• «,lu.s po- n-y w ill s e l l .  I t  will be ctpU f 'ey othor companies.
I t  it; not n :■ i";b-vr of l u r  Ir n o > but of economics, ••• o’t o S ; :g s k i l l ,  
na lab ility  -u',d '..ItiM, ueiy she thought proc«uir,usi of the  inour;ir.ee buying 
public. .

iir.iL toi.ic:/ oifshl'D 21* 5!bTiLg.fv:rr ctf ccbi.i-
: it

'Ji-ynv if, ;) u-iuor v rx ju lo . 'il.o - C ontinen tal Cunn.-lty Co:.';’ -ry  fraa of i'nr-ud 
an in su ran ce1p o licy  to  bu used in  the; se ttlem en t of co u rt cn- involving 
fu tu re  i l ln e s s  or d i s a b i l i ty .  Iho cjialn custom era fo r  th e  p o licy  w i l l  be 
ot.hur im w u ic o  companies a ttem pting  to  s e t t l e  claim s, Under th i 'l  system, 
the  c la io ru i  vu M got relmburocuient jjfor pact expenditure?. :>>■£ ob td in  a po licy  
under r r ! r u  .ha vu.ll be 3ndomnifivd ijjor fu tu re  co a ts , whether her medical cure 
o r d ic a ’-Ji; I t  wa.» f i r s t  e::.ploydH In tho settle;.!-;’.:!- of v '-.klld '-0 case. A 
sm all Mi'ii.v of cash -vac paid , and the  ch ild  was giver, u :fv' p o licy  p ro ­
viding for - itu.i-.ii: meeti ce l o r su rg ic a l care u n t i l  the vhi 1 *1 hi years of ufo,

'Uirci... U th« scheme c f  giving pqiLicieo of inceirar.ut. in so ctl.nr.ent c ' >lb:...rs 
on inauriii.ee co.u;,xiny m.iy pyramid its - p r o f i t s  through sav inr. ■< lo ss  on t) a- i n i ­
t i a l  p o licy  by s e t t l i n g  th e  c la im  with a second po licy . L .is  system , l,3r.,wer.



w ill  h*vi be r.qtcptftble.l-o. most o f th e  p u b lic . The f a c t ,  however, remains 
th a t  vhi.- h. .n e th e r can© in  Which th e  insurance in d u s try , which v i r tu a l ly  • 
dcpcutls ;,„v L.ricctar.ee upon cur p re sen t system, :s ta te s  th a t; th e  system i s
' inadequate-.

§7.15 cv.‘; cckpsisatici? system ckly state cojld operate•. .... • ! rS1'

The inu )rc r.c e 'in d u stry  has thus dem onstrated i t s  ovn sh o rts ig h te d n ess .- 
In  th e  p re se rv a tio n  o f th e  p re sen t system l i e s  the, l i f e  o f th e :in d u s try . I t  
i s  '-a •■•business o p era ting  under th e  f r e e  e n te rp r is e  system■ vhiO t makes possib le ' 
a c o lle c tio n  of c a p i ta l  to  pay claim s and ju d tp e n ts , Jdalting i t  a welfare 
agency to  'Kinpahse so c ia l  b e n e f i ts  i s  incom patible w ith i t s  foundation . The 
incurar-c-. in d u s try  has assigned reg im en ta tion  and p o l i t ic s  as i t s  b i£  reasons 
agu inct c;; ~.r..\ la  cry  insurance. But b e t te r  y e t th e  insurance companies r e a l iz e  
they  cc\d .' : opt .-ita "under ft "casualty compensation system, /tfhy? Simply .
because- t.io c.y,;d would be beyond them. Only th e  S ta tf . could fc'ffar& such an 
oporotic,-.. h.'-rc, ould b e  some of the-problem s. Would. each-dekth be  worth 
th e  can-c pc'iCu? h'ould th o re  be c e r ta in  schedules o f  b ^ e f i t s  s im i la r  to  th e  
Workmen’:..' CcCvpo;.:...cion Acts? What p rov ision  would th e re  be" Yisar complete 
payment fo r  .1,_uic.il and h o s p ita l  expenses? What about the  problem of lost ’■ 
earning:;?

§7.16 CUf.bVLTY C&ITPitlATICiN SYSTEM COMPARED TO W O^EK'g ^ S ^ A T I O r _  .

/■.ad a casualty co-mpencation ays ter. is  a.',.; • '-r _t o_W. ' -  r.'.a
C u . r . r v r c n  j business paying the premiums mi' the p0vip»rw-ry in ju re d 't 
roccv -i\. ..... P...r to  cc.cuiver.c)r, associated with hir. icy } i-ic.

I f  icir-.r.t number o f American people decide to  «sf©guard•‘tbeaso lvbs
to  li.;bk... : v.’. -.hour, f a u l t  p o lic ie s ,  th e re  w i l l  be m u ltip le  s u i ts  on a con-, 
t r s 2tu .ii bush, o!,ncm itr,£ whether th e  claim ant has th e  in ju ry  complained o f , , 
whether ii.c- decedent died as tho  r e s u l t  of tile  occurrence, and as many ques­
tio n s  ir' in c lu sio n s  and exclusions of a p o licy  give- r i s e  to .

our experience under Workmen' e Compensation laws where pay.,; n t 
in stead  cf b ring  autom atic, was met w ith ouch defenses os a c ts  of God, s t r e e t  
r i s k  0 - scope o f eoplojraent, a s s a u lts  and o th e rs .

B7.17- ‘Tkfh PUBLIC BY IROTIiCTIKG PRESENT 3Y3T2M -

'-.:;i te ico  luiet perforce; lead  to  a compensation aysten  of casu a lty  
itw rauc© , • Indeed, by w ritin g  such p o lic ie s ,  th e  Notinnwide Insurance Com­
pany is  to l l in g  the  p u b lic  th a t  i t  does-not b e lie v e  in  th e  p re sen t system.
I t s  'p r o f i t s ,  however, from this a l te rn a t iv e  compensation ven tu re  will be- 
sh o rt liv - .f . ,

Cur Atiiig system is  nw  hanging in  th e  b a in r20. Any movement might
r.vnv" 1.;;; Vei nwu inr-t hue ju d ic ia l  nyoten. Our \;-.v.:vui.L H i i f b iT  th a t  "of 
ti'ic pub j, :e. c’u. o:ray serve th e  pi;bile by p r o to r v , ;■ cur prrserib  d y s ira ,/

“"x.e,...-1 u r , . , i r l  -fly!ng through the  a i r  nusy be' tempi .•■.! to  - thank, th a t  since  
h-s must l.ibor to  do aO, the  a i r  i s  holding him bach tha t he would be 
b e t te r  o ff  w ithout i t  — and, o f course, w ithout f l yiu,-_.



We consider.i£t a great privilege to address so many outstanding practl->| 
tioners ir. i  .jeyioau challenging' area of the law. Ve do not expect youir r 
agreement v.'ttj;;our thoughts, hut we know in some idle moment you will 
consider xfc s 'jjroblea. in this limited light.

‘ • •"> '• ; j
You ha re been a delightful audience.


