


































































































































































































































































































































TABLE 1
SUBSISTENCE RESOURCE CATEGORIES USED BY ALASKAN COMMUNITIES

•ASIC I.IST FOR COUNTING RESOURCE DIVERSITY.
AND O'i HER RESOURCES SUBSUMED BY OR NOT ON BASIC LIST

BASIC  LIST___________________________________ OTHERS_______________
Wigeon
Teal
Gad wall
Oldsquaw
Shovalar
Canvaaback
Radhaad
Ringnrck
Brant
Emperor Geata 
Snow  Gaesa 
Whitafronted Gaaaa 
Taverner*
Cacklara
Laaaara
Vancouver*
Ouiky Gaasa 
Aleutian Gee**
Whittling (Tundra) Swan
Trumpeter Swan
Whooper Swan
Snlpa
Plover
Cormorants
Loon*
Puffin*
Gulls
Kittiwaka*
Murre
Tern
Grebe
Great Blue Heron 
Murra Eggt 
Gull Eggt 
Cormorant Egg*
Puffin Eggs 
Tarn Egga 
Plover Egg*
Sn ip* Egga 
Crane Eggs 
Ouck Egga 
Gaaaa Egga 
Swan Egga

Abalon*
Clam*
Crab*
Cockle*
Scailopa
Mutaala
Chiton
Octopu*
Saa Cucumber 
Saa Urchin 
Shrimp
Other Marin* Invertebrate*

Butter Clams 
Rator Clam*
Steamer Clam* 
little Neck Clams 
Softahall Clams



SUBSISTENCE RESOURCE CATEGORIES USED BY ALASKAN COMMUNITIES

BASIC UBT FOR COUNTING RESOURCE DIVERSITY,
AND OTHER RESOURCES SUBSUMED BY OR NOT ON BASIC LIST

BAS IC  LIST_________________________________ O T H E R S ____________________
Pinkneck Clam* ’
Hors* Clams (Gaper)
Dungeness Crab
King Crab
Tanner Crab
Opis Crabs
Hair Crab
Box Crab
Basket Cockles
Heart Cockles
Gaoducks
Blue Mussels
Snails
Limpets
Squid
Oyster
Whelk

Berries
Plants/Greens/Mushrooms 
Black Seaweed 
Sea Ribbons 
Bull Kelp



ount of the Hesources Used by 50 Percent or More of Sampled Households 
By Community. Region and Resource Class, for Selected Communities

Source: Community Profile Celebes#, Division ol Subsistence ADFG

Merine Non-

Big Birds Inverts- Merine Selmon Plants &
Commuruly Region Game & Eggs brates Mammals Fish Berries

Kotzebue Arctic 1 0 0 0 3 1
Nuiqsut Arctic 1 2 0 2 5 1
Kaklovik Arctic 3 S 0 3 2 0
Point Ley Arctic 1 s 0 4 2 1
Shishmeret Arctic 1 5 t 2 4 2
Brevig M ission Arctic 1 4 0 3 4 2
Golovin Arctic 2 6 1 3 5 2
Anderson Interior 1 0 1 0
Heely Interior t t) 1 1
Tok Interior 2 t 1 0
McKinley Perk ViDag Interior 2 0 1 2
Geiene Interior 1 3 0 1
Tenene Interior 1 3 t 1
Chieene Interior 1 0 3 3
Fort Yukon Interior 2 2 2 1
NorthMrey Interior 2 2 3 2
Tenecross Interior 2 t 3 2
Tallin Interior 1 1 3 3
Dot Lake Interior 2 1 4 3
Parks Highway Soul Southcer .el 0 0 0 0 0 1
Glennallen Southcentral 1 0 0 0 0 1
Talk octree Southcentral 0 0 0 0 0 1
Tazlina Southcentral 0 0 0 0 0 1
East Glenn Highway Southcentral 1 0 0 0 0 2
Chislochins Southcentral 2 0 0 0 0 2
Kenny Lake Southcentral 0 0 0 0 1 2
Chitina Southcentral 0 0 0 0 1 3
Copper Center Southcentral 2 0 0 0 1 t
Pelersville Road Southcentral 1 1 0 0 1 2
Slana Southcentral 2 0 0 0 1 2
Slana Homestead S Southcentral 1 1 0 0 1 2
Tonsina Southcentral 2 0 0 0 1 2

ton

Small

Game/

Furbearers
Total

Count

Total 
Count, No 

Plants/Bernes

Total Count 

Selmon One 

Category. No 

Plants/Berries

1 0 6 5 5
1 0 12 11 11
0 0 13 13 13
0 0 13 12 12
0 0 I S 13 13
2 0 16 14 13
1 1 21 19 19
0 0 2 2 2
0 0 3 2 2
0 0 4 4 4
0 0 5 3 3
3 1 9 8 5
2 1 9 8 6
2 1 10 7 6
2 1 10 9 8
0 t 10 8 7
I 1 10 8 8
0 2 10 7 7
1 1 12 9 9
1 0 2 1 1
1 0 3 2 2
2 0 3 2 1
2 0 3 2 1
1 0 4 2 2
t 0 S 3 3
2 0 5 3 2
2 0 6 3 2
2 0 6 5 4
1 0 6 4 4
1 0 6 4 4
1 0 6 4 4

1 0 6 4 4



Count of the Resources Used by 50 Percent or More of Sampleu Households 
By Community, Region and Resource Class, for Selected Communities

Source: Community Profile Oatabeee, Drvtsron of Subsistence AOFG

Marine
Big Birds Inverte Marina 

Community Region Game & Eggs brales Mammals

Non-
Salmon

Fish
Plants & 

Bernes Salmon

Small

Game/
Furbearers

Total
Count

Total 

Count, No 

Planta/Berriea

Total Count 

Salmon One 

Category, No 

Plants/Bernes

Trapper Creek Southcentral 1 0 0 0 2 1 2 0 6 S 4

Guikana Southcantral 2 0 0 0 1 2 2 0 7 5 4

Lake Louisa Southcentral 1 0 0 0 4 2 0 0 7 5 5

Siena Homestead N Southcantral 1 1 0 0 1 2 2 0 7 5 4

West Glenn FfcghMra Southcantral 2 0 0 0 2 2 1 0 7 5 5

Hurricane-Broad Paj Southcantral 1 0 0 0 2 3 2 0 8 5 4

Mentasta Pass Southcantral 2 1 0 0 1 3 1 0 8 5 5

Chase Southcantral 1 1 0 0 3 3 1 0 9 6 6

Gakona Southcantral 2 1 0 0 2 2 0 9 7 6

McCarthy Road Southcantral 2 1 0 0 1 3 1 1 9 6 6

Mentasta Southcantral 2 1 0 0 2 3 1 0 9 6 6

Paxson Southcantral 2 0 0 3 1 1 0 9 8 8

Sourdough Southcantral 2 1 0 0 2 2 0 9 7 6

South Wrangell M ou Southcantral 2 1 0 0 2 3 1 0 9 6 6

Gold Croak Southcentral 1 0 0 3 3 1 0 10 7 7

Nabesna Road Southcantral 3 1 0 0 3 2 1 t 11 9 9

Chenaga Bay Southcantral 2 1 5 2 3 2 0 0 I S 13 13

San  Juan Bay Southcantral 2 1 2 1 4 1 4 IS 14 1 1

Port Graham Southcantral 1 J s 1 3 3 5 0 18 15 1 1

Tatnlek Southcantral 2 1 2 3 4 2 5 0 19 17 13

English Bay Southcantral 2 1 5 1 6 4 5 0 24 20 16

Sitka Southeast 0 0 0 0 0 1 0 1 0 0

Skagw ay Southeast 0 0 2 0 1 0 0 3 3 3

Haines Southeast 0 0 0 0 2 1 1 4 3 3

Coffman Cove Southeast 1 0 2 0 2 1 1 7 6 6

Tenakea Springs Southeast 1 0 2 0 2 1 1 7 6 6

Wrangell Southeast 1 0 3 0 1 1 1 7 6 6

Craig Southeast 1 0 2 0 3 1 1 8 7 7

Hyder Southeast 0 0 3 0 2 2 1 8 6 6

Mellakatla Southeast 1 0 3 0 1 1 2 8 7 6

Saxm an Southeast 1 0 1 0 2 2 2 8 6 5

I j U b l d V U S Southeast 1 0 2 0 2 2 2 9 7 6

• • •



Count of the Resources Used by 50 Percent or More of Sampled Households 
By Community. Region and Resource Class, for Selected Communities

Source: Community Piohle Database OiMwon of Subsistence ADE G

Marina Non

K a  Btrda Invaua- Manna Sainton Plants &

Contmuntty_________________Region Gama S  Engs brataa Mantmaia fish  Barries

0 2 0 2 2
0  2 0 3 2

Klawock Southeast

Thorrta Bay Southeast

Pataraburg Southeast

Point Baker Southeast

Whala Paaa Southeast

Hoiks Southeast

Klukwan Southeast

Angoon Southeast
Port Alexander Southeast

Mayara Chuck Southeast

Ellin Cove Southeast

Kake Southeast

Pakcan Southeast

Hoonah Southeast

Kaaaan Southeast

Port Protection Southeast

fakutat Southeast

Hydaburg Southeast

Baachar Paas Southeast

Edna Bay Southeast

Oilkngham Southwest

Chtgnik Bay Southwest

Egagik Southwest

Kodiak City Southwest

Chtniak Southwest

Nelson Lagoon Southwest

Port Haidon Southwest

Port Lions Southwest

Lavalock Southwest 2

Aktuok Southwest 1

Chtgnik Lagoon Southwest 2

Ek wok Southwest 2

0 4 0 1 2
0 3 0 3 2
0 4 0 2 2
0 4 0 2 2
0 0 0 5 2
0 4 0 2 2
0 2 0 3 4
0 4 0 3 2
0 6 0 3 2
0 4 1 2 3
0 5 0 4 2
0 3 1 5 2
0 5 0 4 3
0 3 0 3 4
0 4 1 3 3
0 5 0 5 3
1 5 0 4 3
0 7 0 4 3
0 0 0 0 1
0 2 0 1 1
2 0 0 0 1
0 5 0 1 0
0 3 0 3 0
3 2 0 1 1
3 1 0 1 1
1 4 0 2 0
s 0 1 3 2
3 5 2 1 0
3 2 0 2 2
0 0 0 6 1

Tolal Count

Small Tolal Sainton Orta

Gama/ Tolal Count, No Category, No
Salmon Furbaarars Count Planta/Barriaa Plants/Berriaa

2 9 7 6
1 9 7 7
2 10 8 7
1 10 8 8
1 10 8 8
2 11 9 8
4 11 9 6
3 12 10 8
2 12 8 7
3 13 11 9
2 14 12 11
3 14 11 9
2 14 12 11
3 IS 13 11
2 15 12 11
4 15 11 8
3 15 12 10
3 17 14 12
4 18 15 12
3 18 IS 13
3 0 6 5 3
2 0 7 6 5
3 0 7 6 4
2 0 9 9 8
3 0 10 10 8
2 0 10 9 8
3 0 10 9 7
3 0 11 1 1 9
0 0 13 1 1 1 1
3 0 15 15 13
4 0 15 1 3 10

4 2 15 14 1 1
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Louni 01 tne resources usea uy ou rwtein ui more ui odmptcu nuuasiiuiuj 
By Community, Region and Resource Class, for Selected Communities

Source: Community Profile Database, Diwsion of Subsistence ADFG

Communitv Region
B e

Gama

jrd s  
L Eggs

Marine

Inverte­
brates

Marine
Mammals

Non-

Salmon

Fish

Plants & 

Berries

Naw Stuyahok Southwaat 2 1 0 1 4 1

Old Harbor Southwaat 1 2 S 2 1 0

Chignik Lake Southwest 3 3 2 1 1 3

Pilot Point Southwest 1 7 0 0 1 1

Koitganek Southwest 2 3 0 1 4 1

Larsen Bay Southwest 1 1 e 1 5 0

Ugashik Southwest 2 8 0 0 2 0

Ounnkie Southwest 1 2 6 1 S 0

Falsa Pass Southwaat 1 e 5 1 3 2

Perryvilla Southwest 3 2 S 1 4 3

Karluk Southwest 1 4 5 2 7 0

Manokotak Southwest 2 3 1 2 I t 2

Ivanol Bay Southwest 2 5 8 1 S 3

Salm on

Total Count

Smell Total Salmon One
Game/ Total Count, No Category, No

Furbearars Count Plants/Bairiss Plants/Barries

2 15 14 11
0 15 15 12
0 16 13 11
2 16 15 12
2 17 16 13
0 18 18 15
4 19 19 17
1 20 20 17
0 22 20 17
0 22 119 16
0 23 23 20
2 27 25 22
1 32 29 23



FOR SELECTED SURVEYED ALASKAN COMMUNITIES.
RESOURCE CATEGORIES COUNTED IN TWO DIFFERENT WAYS
LIS f 1 FULL SPEC IES L IST  A S  COLLECTED  BY SU RVEY  (CATEGORIES DIFFER SO M EW H AT  BETWEEN COMM UNITIES! 

11ST 2. SA LM O N  C O M B IN ED  INTO  A SINGLE SPECIES. PLANTS REM OVED FRO M  COUNT

KOTZEBUE KOTZEBUE KOOIAK CITY KODIAK CITY SITKA SITKA GALENA GALENA TANANA TANANA

COUNT U ST  1 LIST 2 U S T  1 LIST 2 LIST 1 LIST 2 LIST 1 LIST 2 U ST 1 U ST 2

0 0 .0 0 .0 0 .0 0 0 1 1 5 22.6 0.0 0 0 0.0 0.0

I 7.1 7.1 0 .0 0.6 25.3 34.8 0 0 1.4 6.8 6.8

2 11.8 13.9 1.9 1.9 32.1 46.3 2.7 8.1 6.8 6.8

3 13.9 18.4 1.9 5.2 41.6 58.1 8 1 14 9 6.8 7.8

4 20.6 20.0 3 9 8.4 53.4 64.2 13.5 21.6 6.8 7.8

S 20.6 21.3 7.7 12.9 59.8 71.3 20.3 29.7 7.8 16.5

6 21.3 22.0 11.0 21.3 64.5 78.4 25.7 40 5 22 4 35.1

7 24.3 26.5 15.5 29.0 72.3 81.4 35.1 50.0 29.2 49 7

8 26.5 33.9 20.0 36.1 75.0 86.5 43.2 59.5 42.8 58.4

9 33.9 48 1 25.8 46 5 79.7 89.2 51.4 64.9 43.8 65.2

10 45.9 49.9 33.5 53.5 82.4 91.9 60.8 73.0 51.6 70.4

11 50.3 58.3 38.7 65.8 84.8 93.2 68 9 83.8 62.7 79.2

12 60.6 70.4 48.4 74.8 87.2 96.6 71.6 94.6 66.1 80.1

13 67.5 74 4 54.2 81.9 89.9 98.0 85.1 95.9 69.5 84.4

14 71.5 79.7 65.8 87.7 90.9 98.6 93.2 95.9 78.2 85.4

15 77.0 84 1 71.6 91.0 94.3 98.6 94 6 97 3 81.6 88 2

16 84.1 86.0 79.4 95.5 95.6 99.3 97.3 98.6 84.4 89 1

17 84 9 88.6 83 2 96.8 97.6 99.3 97.3 98.6 87.2 91.9

18 88.2 91.4 87.7 97.4 98.0 99.3 97 3 100.0 89.1 91.9

19 90.3 93.7 92.3 98.1 99.0 99.3 98.6 100.0 89.1 91.9

20 91.4 94.4 94.2 98 1 99.0 99.3 100.0 100.0 91.9 93 8

>20 10 0 0 100.0 100.0 1000 100.0 100.0 100.0 100.0 100.0 1 0 00

<r



FOR SELECTED SURVEYED ALASKAN COMMUNITIES.
RESOURCE CATEGORIES COUNTED IN TWO DIFFERENT WAYS
LIST 1. FULL SPEC IES LIST  A S  COLLECTED BY SU R V EY  'CATEGO RIES DIFFER SO M EW H AT  BETWEEN COMM UNITIES) 

LIST 2 SA L M O N  C O M B IN ED  INTO A SINGLE SPEC IES. PLANTS REM O VED  FROM  COUNT

TDK TOR DOT LAKE DOT LAKE NORTHWAV NORTHWAY TANACROSS TANACROSS TETUN TETUN

COUNT U ST 1 UST 2 UST 1 LIST 2 UST 1 UST 2 LIST 1 UST 2 UST 1 UST 2

0 5.9 5.9 0  0 0.0 0.0 0 0 3.7 3.7 0.0 0.0

I 14.9 14.9 0 0 0.0 2 2 2 2 3 7 3.7 0 .0 0.0

2 20.8 20.8 0.0 13.3 2 2 2.2 3 7 3.7 0.0 0.0

3 22.2 29.0 6 7 20.0 4.4 6 7 3.7 7.4 0.0 0 0

4 29.0 32.4 13.3 20.0 4.4 6.7 3 7 18.5 0.0 10.3

5 32.4 44 3 20.0 20.0 4.4 13 3 11.1 22.2 0.0 10 3

6 38 4 48.7 20.0 33.3 13 3 2 0 0 14 8 29 6 10 3 25 5

7 42 3 51 4 20.0 33.3 22 2 26 7 22 2 29.6 10.3 60.7

8 50 9 65.7 20 0 4 0 0 24 4 35 6 29.6 44.4 10.3 60.7

9 56.2 70 5 20 0 46.7 26 7 42.2 33.3 55 6 30.3 70.3

10 60.9 78.2 40.0 66.7 37 8 53 3 40 7 63.0 60.7 75.2

11 65.3 86.6 40 0 80.0 46.7 57 8 44.4 74.4 60 7 85.5

12 72.3 87.5 60 0 93.3 51.1 62 2 55 6 77 8 80.7 B5.5

13 78 0 89 4 60 0 93.3 55.6 73 3 66 7 88.9 85.5 90 3

14 78.9 89.8 73 3 100.0 62 2 80 0 74.1 92.6 85.5 95.2

15 82.8 91.6 86.7 100.0 68.9 86 7 85.2 96.3 85.5 95 2

16 89.4 96 4 93 3 100.0 82 2 S >3 88.9 100.0 90.3 100.0

17 89 8 96 4 93 3 100.0 88.9 93.3 88.9 100.0 95.2 100 0

18 90.7 97.3 100.0 100.0 88 9 10 00 92 6 100.0 95.2 100.0

19 9 1 2 98.6 1 0 0 0 100.0 93 3 100.0 100.0 100.0 95 2 100 0

20 93.0 98.6 100 0 100.0 95.6 100.0 100.0 100.0 95 2 100 0

>20 lOOO 100 0 100 0 100.0 1 0 0 0 lOO 0 100 0 lOOO 100 0 100 0

• • •



•TIES.
RESOURCE CATEGORIES COUNTED IN TWO DIFFERENT WAYS
Lib I I. FULL SPEC IES  L IST  A S  COLLECTED BY SURVEY  (CATEGORIES DIFFER SO M EW H AT  BETW EEN COMMUNITIES! 

LIST 2 S A L M O N  C O M B IN ED  INTO A SINGLE SPECIES. P LA N T S  REM O VED  FRO M  COUNT

GLENALLEN OLENALLEN OULKANA GULKANA COPPER CENTER COPPER CENTER CHISTOCHINA CHISTOCHINA CHITINA

COUNT LIST 1 UST 2 LIST 1 LIST 2 LIST 1 LIST 2 LIST 1 LIST 2 LIST 1

0 0 .0 4.1 5.0 5 0 0.0 4.7 0.0 3.6 5 6

1 4 1 20.6 10.0 15 0 9 4 9.4 3.6 10 7 5 6

2 24 7 39.1 20 0 25.0 10.0 24 1 14.3 2 1 4 5 6

3 39 9 50 4 25.0 45.0 14.7 28 8 2 1 4 39.3 22.2

4 48.4 66 9 35 0 55 0 30 3 40 3 28 6 50.0 38 9

5 58 7 73 1 40 0 60 0 31.9 49 7 42.9 S3 6 44 4

6 61.8 86.5 55 0 70 0 37.3 55.9 46.4 7 1 4 50 0

7 67.9 90.6 6 5 0 80.0 39.6 79 3 50.0 78.6 61 1

8 82 4 91.6 70.0 90.0 43 4 83.2 57.1 82.1 72.2

9 88.5 93 8 75.0 95 0 54.4 90.8 60.7 82.1 83.3

10 91.6 95 9 80.0 95.0 70 7 92.4 67.9 85.7 88.9

1 1 93.2 99.0 80.0 95.0 78.3 92.4 75.0 85 7 88.9

12 93.2 100.0 85.0 95.0 81.4 97.7 78 6 85.7 88.9

13 95.9 100 0 90.0 95.0 86 1 98.4 82.1 89.3 88.9

14 97 9 100.0 90.0 95.0 93 1 100.0 e >.7 89 3 94.4

15 97 9 100.0 95 0 95 0 93 1 100 0 85.7 89.3 94 4

16 97 9 100 0 95 0 95 0 98.4 100.0 85.7 100 0 94.4

17 99.0 100 0 95 0 95.0 98 4 100.0 89.3 100.0 94 4

18 100.0 100.0 95 0 95.0 100.0 100.0 96.4 100 0 94 4

19 100.0 100 0 95 0 95.0 1 0 0 0 100 0 96.4 100 0 100 0

20 100.0 100.0 95.0 95.0 100.0 100.0 96.4 IOOO 100.0

>20 100.0 100 0 100.0 100.0 1 0 0 0 100 0 100.0 100 0 IOO 0

CHITINA

U ST 2

5.6  

16 7 

27.8 

44 4 

77 8 

77 8 

83 3 

88  9 

94 4 

94 4 

94 4 

94 4 

94 4 

100 0 
IOO 0 

100.0 

100 0 
100 0 
100 0 

100.0 
100 0 
1000



BIBLIOGRAPHY OF SOME 
SUBSISTENCE STUDIES RELATED TO 
COMMUNITY SIZE, ECONOMY, AND 

AND CULTURE

February 1992

The Governor's subsistence bill states that there are relationships between 
patterns of wild resource use, types o f communities, types o f economy, and cultures in 
Alaska. This bibligraphy lists some subsistence studies done by the Division of 
Subsistence, Alaska Department of Fish and Game, which serve as basic references on 
subsistence use patterns within Alaska communities. A complete listing of subsistence 
studies published by the Division of Subsistence is contained in the abtracts o f their 
Technical Paper Series, cited below. All technical papers are available on request from 
the Division o f Subsistence headquarters office in Juneau (Division of Subsistence, 
ADF&G, Box 25526, Juneau, AK 99802-5526; 465-4147.

Basic Listing o f Subsistence Studies

W T  Division o f Subsistence. Alaska Department o f Fish and Game. Abstracts. 
Technical Paper Series. Division of Subsistence, Alaska Department o f Fish and 
Game, Juneau, Alaska, November 1991.•
General
Schroeder, Robert F ., David B. Andersen, Rob Bosworth, Judith M. Morris, and John
M. Wright
1987 Subsistence in Alaska: Arctic. Interior. Southcentral. Southwest, and Western 
Regional Summaries. Technical Paper No. 150, Division o f Subsistence Alaska 
Department of Fish and Game, Juneau.

Wolfe, Robert J.
1987 The Super-household: Specialization in Subsistence Economies. Division of 
Subsistence, Alaska Department of Fish and Game, Juneau.

Wolfe, Robert J. and Robert G. Bosworth
1990 Subsistence in Alaska: A Summary. Division o f Subsistence, Alaska Department 
of Fish and Game, Juneau.

Wolfe, Robert J. and Linda J. Ellanna (comp.)
1983 Resource Use and Socioeconomic Systems: Case Studies o f Fishing and Hunting 
in Alaskan Communities. Technical Paper No. 61, Division o f Subsistence, Alaska 
Department o f Fish and Game, Juneau.

Wolfe, Robert J. and Robert J. Walker
1987 Subsistence Economies in Alaska: Productivity, Geography, and Development 
Impacts. Arctic Anthropology 24121:56-81.
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Fall, James A ., Dan J. Foster, and Ronald T. Stanek
1984 TheJ/jS- Qf Fish and Wildlife Resources in Tvonek. Alaska. Technical Paper 
No. 105, Division of Subsistence, Alaska Department of Fish and Game, Juneau.

Leghorn, Ken and Matt Kookesh
1986 Timber Management and Fish and Wildlife Utilization in Tenakec Springs. 
Alaska. Technical Paper No. 138, Division o f Subsistence, Alaska Department of Fish 
and Game, Juneau.

Schichnes, Janet C. and Molly B. Chythlook
1988 Wild Resource Uses in Manokotak. Southwest Alaska. Technical Paper No. 
152, Division of Subsistence, Alaska Department o f Fish and Game, Juneau.

Sumida, Valerie A. and David B. Andersen
1990 Patterns o f Fish and Wildlife Use for Subsistence in Fort Yukon. Alaska. 
Technical Paper No. 179, Division o f Subsistence, Alaska Department o f Fish and
Game, Juneau.

Studies of Mid-Sized Communities

1986 Subsistence Harvests for Kotzebue. Community Profile Database, Division of 
Subsistence, Alaska Department of Fish and Game, Juneau.

Ellanna, Linda J.
1983 Nome: Resource Uses in a Middle-Size Regional Center of Northwestern Alaska, 
p. 85-123 in Wolfe, Robert J. and Linda J. Ellanna (comp.) Resource Use and 
Socioeconomic Systems: Case Studies o f Fishing and Hunting in Alaskan 
Communities. Technical Paper No. 61, Division o f Subsistence, Alaska Department of
Fish and Game, Juneau.

Fall, James A., Janet Schichnes, Molly Chythlook, and Robert J. Walker 
1986 Patterns o f Wild Resource Use in Dillingham: Hunting and Fishing in an 
Alaskan Regional Center. Technical Paper No. 135, Division o f Subsistence, Alaska 
Department o f Fish and Game, Juneau.

Stratton, Lee
1989 Resource Uses in Cordova. A Coastal Community o f Southcentral Alaska. 
Technical Paper No. 153, Division of Subsistence, Alaska Department o f Fish and 
Game, Juneau.

Smythe, Charles E.
1988 Harvest a id Use o f Fish and Wildlife by Residents o f Petersburg. Alaska. 
Technical Paper No. 164, Division of Subsistence, Alaska Department o f Fish and 
Game, Juneau.

Wolfe, Robert J. et al.
1986 The Role of Fish and Wildlife in the Economies o f Barrow. Bethel. Dillingham. 
Kotzebue, and Nome. Technical Paper No. 154, Division of Subsistence, Alaska 
Department o f Fish and Game, Juneau.



Studies o f Large Communities >  7.000 People

1982 Subsistence Harvests o f Kodiak City. Community Profile Database, Division of 
Subsistence, Alaska Department o f Fish and Game, Juneau.

Caulfield, Richard
1983 Tanana River Fishery: Resource Use Near a Large Interior City, pp. 10-28 in 
Wolfe, Robert J. and Linda J. Ellanna (comp.) Resource Use and Socioeconomic 
Systems: Case Studies o f Fishing and Hunting in Alaskan Communities. Technical 
Paper No. 61, Division o f Subsistence, Alaska Department o f Fish and Game, Juneau.

Georgette, Susan
1983 Kenai: Resource Uses in a Middle-Sized, Industrial-Based, Road Connected 
Community o f the Kenai Peninsula Borough, p. 135-153 in Wolfe, Robert J. and Linda 
J. Ellanna (comp.) Resource Use and Socioeconomic Systems: Case Studies of Fishing 
and Hunting in Alaskan Communities. Technical Paper No. 61, Division of 
Subsistence, Alaska Department o f Fish and Game, Juneau.

Gmelch, George, Sharon Boh i Gmelch, and Richard Nelson
1984 Sitka: Resource Use in a Small Alaska Citv. Technical Paper No. 90, Division 
of Subsistence, Alaska Department o f Fish and Game, Juneau.

Kodiak Island Native Association
1983 Kodiak Island Area Local Fish and Game Resource Guide. Kodiak, Alaska.

Mills, Michael J.
1990 Harvest and Participation in Alaska Sport Fisheries During 1989. Fishery Data 
Series No. 90-44. Division o f Sport Fish, Alaska Department of Fish and Game, 
Anchorage.

Reed, Carolyn E.
1983 "Homer: Resource Uses in a Middle-Size, Road-Connected Community o f the 
Kenai Peninsula Borough", p. 154-169 in Wolfe, Robert J. and Linda J. Ellanna 
(comp.) Resource Use_and ̂ Socioeconomic Systems: Case Studies o f Fishing and 
Hunting in Alaskan Communities. Technical Paper No. 61, Division o f Subsistence, 
Alaska Department o f Fish and Game, Juneau.

Reed, Carolyn E.
1985 The Role o f Wild Resource Use in Communities o f the Central Kenai Peninsul . 
and Kachemak Bav. Alaska. Technical Paper No. 106, Division o f Subsistence 
Alaska Department o f Fish and Game, Juneau.

Schroeder, Robert F.
1983 "Sitka: Resource Uses in a Large, Non-Road Connected Community of Southeast 
Alaska", p. 219-247 in Wolfe, Robert J. and Linda J. Ellanna (comp.) Resource Use 
and. .Socioeconomic Systems; Case Studies of Fishing and Hunting in Alaskan 
Communities. Technical Paper No. 61, Division of Subsistence, Alaska Department o f 
Fish and Game, Juneau.
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Schroeder, Robert F ., David B. Andersen, Rob Bosworth, Judith M. Morris, and John 
M. Wright
1987 "Subsistence and Other Local Uses o f Resources in the Upper Cook Inlet/Susitna 
Basin Subregion" and "Subsistence and Other Local Uses o f Resources in the Lower 
Cook Inlet/Kenai Peninsula Subregion", p. 528-585 in Subsistence in Alaska: Arctic. 
Interior. Southcentral. Southwest, and Western Regional Summaries. Technical Paper 
No. 150, Division o f Subsistence Alaska Department o f Fish and Game, Juneau.
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SENATE BILL NO. 485

IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - SECOND SPECIAL SESSION

BY SENATORS ADAMS, Hoffman 

Introduced: 6/15/92
Referred: Senate Committee of the Whole

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to the taking of fish and game for subsistence; and providing

2 for an effective date."

3 BE IT  ENACTED BY TH E LEGISLATURE O F TH E STATE O F ALASKA:

4 * Section 1. FINDINGS. The legislature finds that

5 (1) the overwhelming majority of residents of rural areas of the state, both

6 Alaska Natives and non-Natives, rely upon the subsistence use of fish and game for

7 nutritional, economic, social, and cultural purposes;

8 (2) residents of rural areas of the sh'te have few nutritional and economic

9 alternatives for maintaining their livelihood other than subsistence uses of fish and wildlife;

10 (3) the state’s fish and game are not unlimited and cannot provide for every

11 desired use, now or in the future; competition for and the level of effort on these resources

12 have required the legislature to establish a preference for subsistence among the various

13 beneficial uses o f fish and game in the state; and

14 (4) residents of urban areas of the state have nutritional and economic
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alternatives for maintaining their livelihood other than subsistence uses of fish and wildlife, 

though many residents of urban areas do rely upon the taking of fish and wildlife for 

nutritional and cultural purposes.

* Sec. 2. AS 16.05.070 is amended to read:

Sec. 16.05.070. REGULATIONS AS EVIDENCE. Regulations of the boards 

of fisheries and game, of the Subsistence Board, and of the commissioner, including 

emergency openings and closures, are admissible as evidence in the courts of the state 

in accordance with the Administrative Procedure Act (AS 44.62).

* Sec. 3. AS 16.05.080 is amended to read:

Sec. 16.05.080. LIMITATION OF POWER. Nothing in this chapter 

authorizes the department, the Subsistence Board, or the boards of fisheries and 

game to change the amount of fees or licenses.

* Sec. 4. AS 16.05.094 is amended to read:

Sec. 16.05.094. DUTIES OF SECTION OF SUBSISTENCE HUNTING AND 

FISHING. The section of subsistence hunting and fishing shall

(1) compile existing data and conduct studies to gather information, 

including data from subsistence users and u rban  subsistence users, on all aspects of 

the role of subsistence hunting and fishing in the lives of the ru ral and urban 

residents of the state;

(2) quantify the amount, nutritional value, and extent of dependence

on food acquired through subsistence hunting and fishing bv ru ral and urban

residents of the state :

(3) make information gathered available to the public, appropriate 

agencies, and other organized bodies;

(4) assist the department, the Subsistence Board, the Board of 

Fisheries, and the Board of Game in determining what uses of fish and game, as well 

as which users and what methods, should be termed subsistence uses, users, and 

methods;

(5) evaluate the impact of state and federal laws and regulations on

subsistence hunting and fishing and, when corrective action is indicated, make

recommendations to the department;
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1 (6) make recommendations to the Subsistence Board [BOARD OF

2 GAME AND THE BOARD OF FISHERIES] regarding adoption, amendm ent and

3 repeal of regulations affecting subsistence hunting and fishing and urbar subsistence

4 hunting and fishing:

5 (7) participate with other divisions in the preparation of statewide and

6 regional management plans so that those plans recognize and incorporate the needs

7 of rural and urban subsistence users of fish and game.

8 * Sec. 5. AS 16.05.094 is amended by adding a new subsection to read:

9 (b) The section of subsistence hunting and fishing shall provide staff for the

10 Subsistence Board.

11 * Sec. 6. AS 16.05.221 is amended by adding a new subsection to read:

12 (c) There is created the Subsistence Board consisting of one member from

13 each subsistence region established under AS 16.05.260(b). The regional council of

14 each subsistence region shall submit the names of three persons to serve on the board

15 from its respective region. The governor shall appoint members of the board from

16 among persons nominated by the regional council within 30 days after the governor

17 receives the list of persons nominated by a regional council to fill a vacancy on the

18 board. If the governor rejects all persons nominated by a regional council, the

19 regional council shall submit to the governor a list of three new persons to fill the

20 vacancy on the board. Persons nominated by a regional council must be subsistence

21 users and residents of the subsistence region from which they are appointed.

22 Members of the board shall be appointed to staggered three-year terms, subject to

23 confirmation by a majority of the members of the legislature in joint session. The

24 commissioner is not a member of the board, but shall be ex officio secretary.

25 * Sec. 7. AS 16.05 is amended by adding a new section to read:

26 Sec. 16.05.231. AUTHORITY OF SUBSISTENCE BOARD, (a) The

27 Subsistence Board shall identify by regulation

28 (1) communities and areas of the state that qualify as rural areas under

29 this paragraph as follows:

30 (A) a community or area with a population of 2,500 persons

or less is a rural area unless the board determines that the community or area
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1 possesses significant characteristics of an urban nature or is a part of an

2 urbanized area;

3 f'B'l a community nr area with a nonulation of more than 2.500\ / ✓ A i

4 persons but not more than 7,000 persons shall be classified as a rural area or

5 urban area according to the characteristics identified under (E) of this

6 paragraph; the board shall classify communities and areas of more than 2,500

7 persons but not more than 7,000 persons before classifying other communities

8 and areas;

9 (C) a community or area with a population of more than 7,000

10 persons is presumed to be an urban area, unless the board determines that the

11 community or area should be classified as a rural area because the community

12 or area possesses significant characteristics of a rural area;

13 (D) the population of a community or area is determined

14 according to the most recent census conducted by the United States Bureau of

15 the Census as updated by the Department of Labor;

16 (E) community or area characteristics must be considered in

17 determining whether the community or area is a rural area or urban area; the

18 characteristics that may be considered include fish and game use, development

19 and diversity of the economy, transportation, communication links, community

20 infrastructure, and educational, cultural, and governmental institutions;

21 (F) communities or areas that are economically, socially, and

22 communally integrated must be considered in the aggregate;

23 (2) for each rural and urban area of the state,

24 (A) the fish stocks and game populations that are taken for

25 subsistence uses or urban subsistence uses;

26 (B) the customary and traditional patterns of taking and use of

27 fish stocks and game populations taken for subsistence uses or urban

28 subsistence uses;

29 (C) how much of the harvestable portion of a fish stock or

30 game population identified in (A) of this paragraph is needed to satisfy

31 subsistence uses and urban subsistence uses of the stock or population;
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(3) the criteria for identifying those residents who qualify as urban 

subsistence users because they

(A) are residents of a community or area that has a nutritional 

or cultural dependence upon wild renewable resources for urban subsistence 

uses; or

(B) can individually demonstrate that they have a nutritional 

or cultural dependence upon wild renewable resources for urban subsistence 

uses.

(b) The Subsistence Board shall adopt regulations necessary to provide for 

subsistence fishing and hunting and urban subsistence fishing and hunting under this 

section and AS 16.05.258.

(c) For each fish stock and game population, or portion of a stock or 

population, that is taken for subsistence uses and identified under (a)(2) of this

section, and when necessary to implement the provisions of AS 16.05.258(c), the

Subsistence Board shall identify those residents who

(1) engage in subsistence uses of the stock or population;

(?) have the greatest customary and direct dependence on the

subsistence uses of fish and game as the mainstay of livelihood;

(3) live closest to the stock or population; and

(4) have the least availability of alternative resources.

(d) For each fish stock and game population, or portion of a stock or 

population, that is taken for urban subsistence uses, identified under (a)(2) of this 

section, and when necessary to implement the provisions of AS 16.05.258(f), the 

Subsistence Board shall identify residents who

(1) engage in urban subsistence uses of the stock or population;

(2) have the greatest customary and direct dependence on the

subsistence uses of fish and wildlife as the mainstay of livelihood;

(3) live closest to the stock or population; and

(4) have the least availability of alternative resources.

(c) In this section, "community" means a group of poople who can 

demonstrate a sustained interaction or significant relationship that differentiate
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members of the group from nonmembers; "community" shall be construed in the 

context of the history, geography, and cultural organization of the group.

* Sec. 8. AS 16.05.251(a) is amended to read:

(a) Subject to the authority of the Subsistence Board under AS 16.05.231 

and to AS 16.05.258. the [THE] Board of Fisheries may adopt regulations it 

considers advisable in accordance with the Administrative Procedure Act (AS 44.62) 

for

(1) setting apart fish reserve areas, refuges, and sanctuaries in the 

waters of the state over which it has jurisdiction, subject to the approval of the 

legislature;

(2) establishing open and closed seasons and areas for the taking of 

fish; if consistent with resource conservation and development goals, the board may 

adopt regulations establishing restricted seasons and areas necessary for persons 60 

years of age and older to participate in sport o r  [,] personal use [, OR 

SUBSISTENCE] fishing;

(3) setting quotas, bag limits, harvest levels, and sex and size 

limitations on the taking of fish;

(4) establishing the means and methods employed in the pursuit, 

capturej and transport of fish;

(5) establishing marking and identification requirements for means 

used in pursuit, capture, and transport of fish;

(6) classifying as commercial fish, sport fish, personal use fish, 

[SUBSISTENCE FISH,] or predators or other categories essential for regulatory 

purposes;

(7) watershed and habitat improvement, and management, 

conservation, protection, use, disposal, propagation, and stocking of fish;

(8) investigating and determining the extent and effect of disease, 

predation, and competition among fish in the state, exercising control measures 

considered necessary to the resources of the state;

(9) prohibiting and regulating the live capture, possession, transport, 

or release of native or exotic fish or their eggs;
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(10) establishing seasons, areas, quotas, and methods o f harvest for

aquatic plants;

(11) establishing the times and dates during which the issuance of 

fishing licenses, permits, and registrations and the transfer of permits and registrations 

between registration areas is allowed; however, this paragraph does not apply to 

permits issued or transferred under AS 16.43;

(12) regulating commercial, sport, [SUBSISTENCE,] and personal use 

fishing as needed for the conservation, development, and utilization of fisheries;

(13) requiring, in a fishery, observers on board fishing vessels, as 

defined in AS 16.05.475(d), that are registered under the laws of the state, as defined 

in AS 16.05.475(c), after making a written determination that an on-board observer 

program

(A) is the only practical data-gathering or enforcement 

mechanism for that fishery;

(B) will not unduly disrupt the fishery;

(C) can be conducted at a reasonable cost; and

(D) can be coordinated with observer programs of other 

agencies, including the National Marine Fisheries Service, North Pacific 

Fishery Management Council, and the International Pacific Halibut 

Commission;

(14) establishing nonexclusive, exclusive, and super exclusive 

registration and use areas for regulating commercial fishing.

* Sec. 9. AS 16.05.255(a) is amended to read:

(a) Subject to the authority  of the Subsistence Board under AS 16.05.231 

and to AS 16.05.258. the [THE] Board of Game may adopt regulations it considers 

advisable in accordance with the Administrative Procedure Act (AS 44.62) for

(1) setting apart game reserve areas, refuges, and sanctuaries in the 

water or on the land of the state over which it has jurisdiction, subject to the approval 

of the legislature;

(2) establishing open and closed seasons and areas for the taking of

game;
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1 (3) establishing the means and methods employed in the pursuit,

2 capture, and transport of game, including regulations, consistent with resource

3 conservation and development goals, establishing means and methods that may be

4 employed by persons with physical disabilities;

5 (4) setting quotas, bag limits, harvest levels, and sex, age, and size

6 limitations on the taking of game;

7 (5) classifying game as game birds, song birds, big game animals, fur

8 bearing animals, predators, or other categories;

9 (6) methods, means, and harvest levels necessary to control predation

10 and competition among game in the state;

11 (7) watershed and habitat improvement, and management,

12 conservation, protection, use, disposal, propagation, and stocking of game;

13 (8) prohibiting the live capture, possession, transport, or release of

14 native or exotic game or thei r eggs;

15 (9) establishing the times and dates during which the issuance of game

16 licenses, permits, and registrations and the transfer of permits and registrations

17 between registration areas and game management units or subunits is allowed;

18 (10) regulating sport hunting [AND SUBSISTENCE HUNTING] as

19 needed for the conservation, development, and utilization of game.

20 * Sec. 10. AS 16.05.258 is repealed and reenacted to read:

21 Sec. 16.05.258. SUBSISTENCE AND ALLOCATION OF FISH AND

22 GAME, (a) A combined board shall determine what portion, if any, of the fish

23 stocks and game populations identified under AS 16.05.231(a)(2) can be harvested

24 consistent with sustained yield.

25 (b) The Subsistence Board shall determine how much of the harvestable

26 portion of a stock or population is needed to satisfy the subsistence uses of the stock

27 and population.

28 (c) The Subsistence Board shall adopt subsistence fishing and hunting

29 regulations for each stock and population for which a harvestable portion is

30 determined to exist under (a) of this section. Regulations adopted by the Subsistence

31 Board under this subsection shall provide, to the extent consistent with sustained
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yield, for the customary and traditional uses and practices of residents who engage in 

subsistence use in a manner that will result in the least adverse effect upon those uses. 

If the harvestable portion of a stock or population is not sufficient to accommodate 

all consumptive uses of the stock or population, but is sufficient to accommodate 

subsistence uses of the stock or population, then nonwasteful subsistence uses shall 

be accorded a preference over other consumptive uses, including urban subsistence 

uses, of the stock or population. If it is necessary to restrict subsistence fishing or 

subsistence hunting in order to assure sustained yield or to continue subsistence uses 

of ti.s stock or population, then the preference for subsistence uses shall be limited, 

and the Subsistence Board shall distinguish among subsistence users, by applying the 

following criteria:

(1) customary and direct dependence on the fish stock or game 

population as the mainstay of livelihood;

(2) local residency; and

(3) availability of alternative resources.

(d) The Subsistence Board shall determine how much of the harvestable 

portion of a stock or population is needed to provide for the urban subsistence uses 

of the stock or population. If the harvestable portion of a stock or population 

identified under AS 16.05.231(a)(2) is sufficient to accommodate consumptive uses 

in addition to subsistence uses, the Subsistence Board shall adopt regulations 

consistent with this section that authorize the taking of the stock or population for 

urban subsistence uses. The Board of Fisheries or Board of Game, as appropriate, 

may adopt regulations consistent with this section that authorize the taking of the 

stock or population for other consumptive uses.

(e) Regulations adopted by the Board of Fisheries or the Board of Game 

under (d) of this section may not authorize a level of nonsubsistence hunting or 

fishing that would deny subsistence users the opportunity to satisfy subsistence uses 

or urban subsistence uses due to overcrowding in harvest areas or disruption of stocks 

or populations.

(f) Regulations adopted under (d) of this section shall provide for the taking 

of all, or a portion, of the remainder of the harvestable portion of a stock or

SB0485a -9-
New Text Underlined [DELETED TEXT BRACKETED]

SB 485



population for urban subsistence uses; and that the taking of a stock or population for 

urban subsistence uses has a preference over the taking of the stock or population for 

nonsubsistence consumptive uses. If the harvestable portion o f a stock or population 

available for urban subsistence uses is not sufficient to accommodate all urban 

subsistence users, the Subsistence Board shall determine which urban subsistence 

users may participate in the taking of the stock or population for urban subsistence 

uses on the basis of

(1) customary and direct dependence on the stock or population as the 

mainstay of livelihood;

(2) local residency; and

(3) availability of alternative resources.

(g) Subject to (c) of this section, the taking of fish or game authorized under 

this section is subject to reasonable regulation of seasons, catch or bag limits, and 

methods and means by the Subsistence Board. The taking and use of fish and game 

authorized under this section is subject to AS 16.05.831 and AS 16.30.

(h) If the harvestable portion of a stock or population is insufficient to provide 

for subsistence uses, urban subsistence uses, and nonsubsistence consumptive uses, the 

department and advisory committee members representing affected subsistence users, 

urban subsistence users, and nonsubsistence users shall develop a cooperative 

management plan to facilitate the recovery of the stock or population to allow for 

increased consumptive use of the stock or population. The cooperative management 

plan must contain recommendations to the appropriate boards for necessary changes 

in regulations. If the subsistence uses or urban subsistence uses of a stock or 

population has been eliminated to achieve sustained yield, the Subsistence Board shall 

adopt regulations to allow subsistence harvest of the stock or population as soon as 

the combined board has determined there is a harvestable portion consistent with 

sustained yield.

(i) In this section, "combined board" means the Subsistence Board and the 

Board of Fisheries, acting jointly, in regard to Fishery resources and the Subsistence 

Board and the Board of Game, acting jointly, in regard to game resources.

* Sec. 11. AS 16.05.260 is amended to read:
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1 Sec. 16.05.260. ADVISORY COMMITTEES. The Subsistence Board, the

2 Board of Fisheries, and the Board of Game may adopt regulations they consider

3 advisable in accordance with the Administrative Procedure Act (AS 44.62)

4 establishing, at places in the state designated by the individual boards, advisory

5 committees to be composed of persons well informed on the fish or game resources

6 of the locality. The boards shall set the number and terms of each of the members

7 of the advisory committees, shall delegate one member of each committee as chair

8 [CHAIRMAN], and shall give the chair [CHAIRMAN] authority to hold public

9 hearings on fish or game matters. Recommendations from the advisory committees

10 shall be forwarded to the appropriate board for their consideration but if the

11 Subsistence Board, the Board of Fisheries, or the Board of Game chooses not to

12 follow the recommendations of the local advisory committee the appropriate board

13 shall inform the appropriate advisory committee of this action and state the reasons

14 for not following the recommendations. The commissioner shall delegate authority

15 to advisory committees for emergency closures during established seasons. The

16 commissioner is empowered to set aside and make null and void only opening of

17 seasons set by the advisory committees under this section. The appropriate board

18 shall adopt the necessary regulations governing these closures.

19 * Sec. 12. AS 16.05.260 is amended by adding new subsections to read:

20 (b) Board of Fisheries and Board of Game, acting jointly, shall divide the

21 state into at least six subsistence regions. The number and boundaries of the regions

22 shall be sufficient to assure that regional differences in subsistence uses and urban

23 subsistence uses of fish and game are adequately accommodated. The commissioner

24 shall establish a regional council in each subsistence region. The membership of each

25 regional council consists of the chair, or the chair’s designee, of each advisory

26 committee within the region.

27 (c) Each regional council, in consultation with the section o ' subsistence

28 hunting and fishing, shall provide recommendations to the Subsistence Board on the

29 identifications and regulations required under AS 16.05.231 and 16.05.258. The

30 Subsistence Board shall adopt a recommendation unless the recommendation is not

31 supported by substantial evidence presented during the course of its proceedings,
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violates recognized principles of fish and wildlife conservation, or would be 

detrimental to the satisfaction of subsistence needs. If the Subsistence Board does not 

follow the recommendation of a regional council, the board shall return the 

recommendation with an explanation of its reason ior not adopting the 

recommendation to the regional council for further consideration.

* Sec. 13. AS 16.05.270 is amended to read:

Sec. 16.05.270. DELEGATION OF AUTHORITY TO COMMISSIONER. 

For the purpose of administering AS 16.05.231. 16.05.251. [AS 16.05.251 ] and 

16.05.255, each board may delegate authority to the commissioner to act in its behalf. 

If there is a conflict between the board and the commissioner on proposed regulations, 

public hearings shall be held concerning the issues in question. If, after the public 

hearings, the board and the commissioner continue to disagree, the issue shall be 

certified in writing by the board and the commissioner to the governor who shall 

make a decision. The decision of the governor is final.

* Sec. 14. AS 16.05.315 is amended to read:

Sec. 16.05.315. JOINT BOARD MEETINGS. The Board of Fisheries and the 

Board of Game, the Subsistence Board and the Board o f Fisheries, the Subsistence 

Board and the Board of Game, o r the Subsistence Board. Board of Fisheries, and 

the Board of Game may hold a joint meeting upon the call of the commissioner or 

a board to resolve any conflicts in regulations of the boards and to consider matters, 

as determined by the commissioner or a board, which require the joint consideration 

of the [BOTH] boards.

* Sec, 15. AS 16.05.320 is amended to read:

Sec. 16.05.320. QUORUM. A majority of the members of a board constitutes 

a quorum for the transaction of business, for the performance of any duty, and for the 

exercise of any power. However, a majority of the full board membership is required 

to carry all motions, regulations* and resolutions. A majority of the members of the 

boards convening in a joint meeting [OF FISHERIES AND GAME] constitute a 

quorum for the transaction of business in a joint board meeting. A majority of the 

membership of the boards is required to carry all joint motions, regulations, and 

resolutions of the boards.
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* Sec. 16. AS 16.05.330(c) is amended to read:

(c) The Subsistence Board [OF FISHERIES AND THE BOARD OF GAME] 

may adopt regulations providing for the issuance and expiration of subsistence permits 

for areas, villages, communities, groups, or individuals as needed for authorizing, 

regulating, and monitoring the subsistence harvest of fish and game bv subsistence 

users o r u rban  subsistence users. The boards shall adopt these regulations when the 

subsistence preference requires a reduction in the harvest of a fish stock or game 

population by subsistence users, u rban  subsistence users, o r nonsubsistence users.

* Sec. 17. AS 16.05.940(3) is amended to read:

(3) "a board" means either the Subsistence Board, the Board of 

Fisheries, or the Board of Game;

* Sec. 18. AS 16.05.940(26) is repealed and reenacted to read:

(26) "rural area" means a community or area of the state classified as 

rural by the Subsistence Board;

* Sec. 19. AS 16.05.940(29) is repealed and reenacted to read:

(29) "subsistence fishing" means the taking of, fishing for, or 

possession of fish, shellfish, or other fisheries resources by a resident domiciled in a 

rural area of the state for subsistence uses with gill net, seine, fish wheel, long line, 

or other means defined by the Subsistence Board;

* Sec. 20. AS 16.05.940(30) is repealed and reenacted to read:

(30) "subsistence hunting" means the taking of, hunting for, or 

possession of game by a resident domiciled in a rural area of the state for subsistence 

uses by means defined by the Subsistence Board;

* Sec. 21. AS 16.05.940(31) is repealed and reenacted to read:

(31) "subsistence uses" means the noncommercial, customary and 

traditional uses of wild, renewable resources by a resident domiciled in a rural area 

of the state for direct personal or family consumption as food, shelter, fuel, clothing, 

tools, or transportation, for the making and selling of handicraft articles out of 

nonediblc by-products of fish and wildlife resources taken for personal or family 

consumption, and for the customary trade, barter, or sharing 6>r personal or family 

consumption; in this paragraph, "family" means persons related by blood, marriage,
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or adoption, and includes a person living in the household on a permanent basis;

* Sec. 22. AS 16.05.940 is amended by adding new paragraphs to read:

(36) "urban subsistence fishing" means the taking of, fishing for, or 

possession of fish, shellfish, or other fisheries resources by a resident who is 

domiciled in an urban area of the state for urban subsistence uses with gill net, seine, 

fish wheel, long line, or other means defined by the Subsistence Board;

(37) "urban subsistence hunting" means the taking of, hunting for, or 

possession of game by a resident who is domiciled in an urban area of the state for 

urban subsistence uses;

(38) "urban subsistence uses" means the noncommercial, customary, 

and traditional uses of wild, renewable resources by a resident of the state who is 

domiciled in an urban area for direct personal or family consumption as food, shelter, 

fuel, clothing, tools, or transportation, for the making and selling of handicraft articles 

out of nonedible by-products of fish and wildlife resources taken for personal or 

family consumption, and for the customary trade, barter, or for sharing for personal 

or family consumption; in this paragraph, "family" means persons related by blood, 

marriage, or adoption, and includes a person living in the household on a permanent 

basis;

(39) "urban area" means a community or area that has not been 

classified as a rural area by the Subsistence Board.

* Sec. 23. AS 16.20.033(f) is amended to read:

(f) The department shall allow commercial, sport, and subsistence fishing and 

hunting within the Yakataga State Game Refuge under regulations of the Subsistence 

Board, the Board of Fisheries, and the Board of Game. The department shall also 

permit associated support activities when necessary and consistent with 

AS 16.20.010 - 16.20.080 to support fishing and hunting permitted under this section, 

including fish buying operations, aircraft support including landing strips, and off-road 

vehicle use.

* Sec. 24. AS 16.20.510 is amended to read:

Sec. 16.20.510. REGULATIONS. The Subsistence Board, the Board of 

Fisheries, and the Board of Game, where appropriate, shall adopt regulations they
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1 consider advisable for conservation and protection purposes governing the taking of

2 fish and game in state fish and game critical habitat areas.

3 * Sec. 25. AS 41.21.174(b) is amended to read:

4 (b) The Department of Fish and Game is responsible for the management of

5 fish and game resources in the Shuyak Island State Park, consistent with the sustained

6 yield principle and the purposes and provisions of this chapter. The Subsistence

7 Board, the Board of Fisheries, the Board of Game, and the commissioner of fish and

8 game are responsible for adopting regulations governing uses of fish and game under

9 [IN ACCORDANCE WITH] AS 16. The fish and game habitat and breeding areas

10 shall be managed to ensure that the fish and game resources of the park continue on

11 a sustained yield basis.

12 * Sec. 26. AS 41.21.176(c) is amended to read:

13 (c) The regulations governing public use of the Shuyak Island State Park shall

14 provide ample access for legal sport and subsistence hunting and fishing, trapping, and

15 recreational uses. Except to protect public safety the commissioner may not restrict

16 the exercise of sport or subsistence fishing or hunting, or trapping permitted under law

17 or under a regulation of the Subsistence Board, the Board of Fisheries* or the Board

18 of Game within the Shuyak Island State Park.

19 * Sec. 27. AS 41.21.183(b) is amended to read:

20 (b) The Department of Fish and Game is responsible for the management of

21 fish and game resources in the Point Bridget State Park, consistent with the

22 sustained-yield principle and the purposes and provisions of this chapter. The

23 Subsistence Board, the Board of Fisheries, the Board of Game, and the commissioner

24 of fish and game are responsible for adopting regulations governing uses of fish and

25 game under AS 16. The fish and game habitat and breeding areas shall be managed

26 to ensure that the fish and game resources of the park continue on a sustained-yield

27 basis.

28 * Sec. 28. AS 41.21.302(d) is amended to read:

29 (d) The commissioner may not restrict the exercise of fishing, hunting, or

30 trapping rights permitted under law or under a regulation of the Subsistence Board.

31 the Board of Fisheries, or the Board of Game within a marine park unit of the Alaska
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1 state park system.

2 * Sec. 29. AS 41.21.492(b) is amended to read:

3 (b) Nothing in AS 41.21.491 - 41.21.495 affects the responsibilities of

4 (1) the Department of Fish and Game, the Subsistence Board, the

5 Board of Fisheries, or the Board of Game under AS 16 and AS 41.99.010;

6 (2) the Department of Environmental Conservation under AS 46.03;

7 or

8 (3) state agencies and municipalities under AS 44.19.145(a)( 11) and

9 AS 46.40.100.

10 * Sec. 30. AS 41.21.504(b) is amended to read:

11 (b) Nothing in AS 41.21.500 - 41.21.514 affects the applicability of

12 (1) AS 41.99.010 and AS 16 regarding the responsibilities of the

13 Department of Fish and Game, the Subsistence Board. [OR] the Board of Fisheries,

14 or the Board of Game;

15 (2) AS 46.03 regarding the responsibilities of the Department of

16 Environmental Conservation; or

17 (3) AS 44.19.145(a)(ll) and AS 46.40.100 regarding the

18 responsibilities of state agencies and municipalities.

19 * Sec. 31. AS 41.21.616 is amended to read:

20 Sec. 41.21.616. REGULATIONS. The department shall consult with the

21 Department of Fish and Game, the United States Fish and Wildlife Service, a local

22 governing body of a municipality, any local fish and game advisory committees, and

23 the Alaska Chilkat Bald Eagle Preserve Advisory Council established by

24 AS 41.21.625 before adoption of reasonable regulations governing public use and

25 protection of the Alaska Chilkat Bald Eagle Preserve. The Department of Fish and

26 Game shall consult with the department and the Alaska Chilkat Bald Eagle Preserve

27 Advisory Council in proposing regulations governing fish and game management in

28 the Alaska Chilkat Bald Eagle Preserve for adoption by the Subsistence Board, the

29 Board of Fisheries, or the Board of Game. The Department of Fish and Game and

30 the department shall cooperate with the United States Fish and Wildlife Service in

31 [ITS] administration of federal law governing the conservation of bald eagles.
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* See. 32. AS 41.23.030(c) is smended to read:

(c) The commissioner may not restrict lawful sport and subsistence fishing, 

hunting, or trapping rights allowed under a regulation of the Subsistence Board, the 

Board of Fisheries, or the Board of Game within the Nelchina Public Use Area.

* Sec. 33. AS 41.23.110(b) is amended to read:

(b) The commissioner of fish and game, the Subsistence Board, the Board 

of Fisheries, and the Board of Game are responsible for the management of fish and 

game resources and public use of fish and wildlife in the Hatcher Pass Public Use 

Area consistent with the purposes of AS 41.23.100.

* Sec. 34. AS 41.23.110(d) is amended to read:

(d) The provisions of AS 41.23.100 - 41.23.130 do not restrict a responsibility 

within the Hatcher Pass Public Use Area of the commissioner of fish and game, the 

Subsistence Board, the Board of Fisheries, the Board of Game, the commissioner of 

environmental conservation, or the commissioner of public safety.

* Sec. 35. AS 41.23.120(c) is amended to read:

(c) The commissioner may not restrict lawful fishing, hunting, or trapping 

rights allowed under a regulation of the Subsistence Board, the Board of Fisheries, 

or the Board of Game within the Hatcher Pass Public Use Area.

* Sec. 36. AS 41.23.160(c) is amended to read:

(c) The commissioner may not restrict fishing, hunting, or trapping rights 

allowed under a regulation of the Subsistence Board, the Board of Fisheries, or the 

Board of Game within the Goldstream Public Use Area.

* Sec. 37. AS 41.23.420(d) is amended to read:

(d) The provisions of AS 41.23.400 • 41.23.510 do not affect the authority of

(1) the Department of Fish and Game, the Subsistence Board, the 

Board of Fisheries, the Board of Game, or the Big Game Commercial Services Board 

under AS 08.54, AS 16, or AS 41.99.010;

(2) the Department of Environmental Conservation under AS 46.03;

or

(3) state agencies and municipalities under AS 44.19.145(aXll) and

AS 46.40.100.
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* Sec. 38. AS 41.99.010 is amended to read:

Sec. 41.99.010. GAME MANAGEMENT AND ENFORCEMENT. Nothing 

in this title denies the Department of Fish and Game, the Subsistence Board. [OR] 

the Board of Fisheries, o r [AND] the Board of Game [THEIR] management and 

enforcement responsibilities related to the fish and game o f this state.

* Sec. 39. AS 44.39.030 is amended to read:

Sec. 44.39.030. APPOINTMENT AND TERM OF OFFICE OF 

COMMISSIONER. The governor shall appoint the commissioner of fish and game 

from a list of qualified persons nominated by the Subsistence Board, the Board of 

Fisheries, and the Board of Game meeting in joint session, subject to the right of the 

governor to request additional nominations. The appointment shall be confirmed by 

a majority of the members of the legislature in joint session. The commissioner of 

fish and game serves for a term of five years.

* Sec. 40. AS 44.39.050 is amended to read:

Sec. 44.39.050. REMOVAL OF COMMISSIONER. The Subsistence Board, 

the Board of Fisheries, or the Board of Game may submit a resolution to the governor 

requesting the removal o f the commissioner. The resolution shall set out the grounds 

for the request and the governor shall give the commissioner and both boards an 

opportunity to be heard. The final decision to remove or retain the commissioner shall 

be made by the governor.

* Sec. 41. INITIAL APPOINTMENT OF MEMBERS TO THE SUBSISTENCE BOARD. 

In making the initial appointments to the Subsistence Board created under AS 16.05.221(c), 

added by sec. 6 of this Act, the governor shall designate those members of the board that are 

appointed to one-year, two-year, and three-year terms.

* Sec. 42. Sections 1 and 6 o f this Act, AS 16.05.260(b) added by sec. 12 of this Act, and 

sec. 41 of this Act take effect on the effective date of a constitutional amendment relating to 

subsistence uses of fish and game that is approved by the voters at the 1992 general election.

* Sec. 43. Except as provided in sec. 42 of this Act, this Act takes effect upon the 

convening of the first meeting o f the Subsistence Board created under AS 16.05.221(c), added 

by sec. 6 of this Act. The commissioner of ftsn and game shall notify the lieutenant governor 

and the revisor of statutes of the date o f the first meeting of the Subsistence Board.
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FISCAL NOTE (HB 592 f
BILL NO. AFN Bill

♦Introduced during 1992 regular session
__________  Department Affected: Fish and_Game_______

Title: Subsistence taking of fish and game BRU: Commercial Fisheries_______________
Revision D a te :____________

STATE OF ALASKA
1992 LEGISLATIVE SESSION

Component: Commercial Fisheries
Sponsor: House Resouces
Requestor: House Resources

of Dollars)
COMPONENT SERIAL NO.

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL
SERVICES

0 0 0 0 0 0

TRAVEL 31.2 32.4 33.7 35.1 36.5 38.0

CONTRACTUAL 1.0 1.0 1.1 1.1 1.2 1.2

SUPPLIES 1.0 1.0 1.1 1.1 1.2 1.2

EQUIPMENT 0 0 0 0 0 0

LAND & 
STRUCTURES

0 0 0 0 0 0

GRANTS. CLAIMS 0 0 0 0 0 0

MISCELLANEOUS 0 0 0 0 0 0

TOTAL OPERATING 33.2 34.4 35.9 37.3 38.9 40.4

CAPITAL 0 0 0 0 0 0

REVENUE FUND 0 0 0 0 0 0
SOURCE:

FUNDING: (Thousands of Dollars)

GENERAL FUND 33.2 34.4 35.9 37.3 38.9 40.4

FEDERAL FUNDS 0 0 0 0 0 0

OTHER FUND 
SOURCE:

0 0 0 0 0 0

TOTAL 33.2 34.4 35.9 37.3 38.9 40.4

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of current year mpact: None

ANALYSIS: (Attach c separate page if necessary.)
Creation of a Subsistence Board will result in about 20 more board meetings days per year in which 

in which the division will have to participate. Figures reflect 4% increase for inflation. __________

Prepared Bv^Bob^clasbv___________________________________  Phone: 465-4210

Division: Commercial Fisheries   Date: 6/14/92

Approved by Commissioner: /  *. ? ̂  Sr ^ J
Agency: Department ol Fish and Game   Date: -V T  _ ______

D i s t r i b u t i o n  (by p r n p a x a r ) : lag. fin., L a g l a l a t l v a  Jponaor. Ilaqviaator. QNl/Dbb, Sot. Lagia. 0 *C.. t X a p a e t a d  A g a o o y ( l a a ) .



Revision Date: ____________

STATE OF ALASKA
1992 LEGISLATIVE SESSION

FISCAL NOTE (HB 592)* 
BILL NO. AFN

Title: An Act Relating to the taking
of fish and oame for Subsistence

Sponsor: House Resources_______
Requestor: House Resources______
Expenditures/Revenues: (Thousands of Dollars)

introduced during 1992 regular session
  Department Affected: Fish and Game______
  BRU: Subsistence_______________________

Component: Subsistence

COMPONENT SERIAL NO. 8 3

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL
SERVICES

229.9 222.4 218.4 193.8 200.3 206.8

TRAVEL 8.5 7.5 6.5 5.5 b.5 5.5

CONTRACTUAL 27.5 25.5 23.5 22.0 22.0 22.0

SUPPLIES 2.5 2.5 2.5 2.5 2.5 2.5

EQUIPMENT 17.0 3.0 3.0 2.5 2.5 2.5

LAND & 
STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 285.4 260.9 253.9 226.3 232.8 239.3

CAPITAL 0 0 0 0 0 0

I REVENUE FUND 
I SOURCE:

FUNDING: (Thousands of Dollars)

GENERAL FUND 285.4 260.9 253.9 226.3 232 8 239.3

FEDERAL FUNDS

OTHER FUND 
SOURCE:

TOTAL 285.4 260.9 253.9 226.3 232.8 239.3

POSITIONS:

FULL-TIME 3.0 3.0 3.0 3.0 3.0 3.0

PART-TIME 3.0 3 0 2.0 1.0 10 1.0

TEMPORARY

Estimate of current year impact: No impact in FY92.

ANALYSIS: Creates an individual application system for urban residents, with costs similar to the 
Consensus Bill.

Prepared By: Robert Bosworth  Phone: 465-1147______________

Division: Division of Subsistenqr ____________  Date: 6/15/92-----------------------------

Approved by Commissioner: C V________________________________________

Agency: Department of Fish and Game________________________  Date:  /  C/ ~— ----
Distribution (by praparar): La*. fin .. lap isla tiva  Wpormor, Dacpastor, (M AW S. Gov. Lc«is. O K., 1 lapactad Aeoncytios). 

lov 10/7/91 7opo 1 of J __



FISCAL NOTE ANALYSIS: Division of Subsistence

Development of a Subsistence Permitting Program:

OVERVIEW:
The AFN/Bush Caucus subsistence bill creates a new system by which subsistence qualification criteria 
are applied to individual applicants in the urbanized areas of Alaska. We assume that the implementation 
of this qualification process will a procedure identical to that of the Subsistence Council bill. This 
individual application system is expected to draw in excess of 10,000 applicants in the first year or two, 
and a lesser number of applicants thereafter. Implementation of the proposed subsistence permitting 
program is anticipated to have a cost of $285,378 for the first year, FY 93. By FY 98, die cost is 
expected to have dropped to $239,342 as the permitting system assumes a normal regulatory presence and 
acceptance. A subsistence application program staff, with initial support from other Division of 
Subsistence staff, will have responsibility for the preparation, distribution, scoring, and issuing of 
subsistence permits. In addition, the staff will review applications for completeness and accuracy, 
evaluate responses, and hold findings of fact in disagreements involving issuance of permits.

PROCESS:
The unit charged with issuing subsistence permits will consist of a core of four individuals: a hearing 
officer, an analyst/programmer, a data processing clerk, and a clerk typist. Duties of the staff relate to 
two primary functions, (1) the mechanics of issuing permits and (2) the rectification of disagreements. 
The issuance of permits requires the design and printing of applications, a distribution system to provide 
the public with ready access to the applications, a means to rapidly evaluate applications, and issue 
permits to qualified applicants. The rectification of disagreements over the issuance of permits requires 
a systematic process in which applicants have adequate recourse to resolving disputes prior to seeking 
judicial relief.

To provide the applicant with the greatest opportunity of receiving the benefits to which they are entitled, 
the permitting system provides a series of safe guards. The oversight process begins with receipt of the 
application aid its initial review. Applications lacking vital information or incomplete responses will be 
returned with letters of explanation. Applicants who do not receive a permit as confirmation of meeting 
the subsistence criteria will receive notification of their rejection and the opportunity to provide additional 
support to their claim of subsistence priority. If the unsuccessful applicant provides additional support, 
the application will be re-evaluated and the applicant informed of the results. Should the applicant still 
be rejected, they may seek an appearance before the hearing officer in order to determine the facts of the 
case. If the hearing officer still decides against the applicant, the applicant can appeal to the 
Commissioner of Fish and Game. In the event the Commissioner affirms the original denial, the decision 
would be final for the Department and the applicant could appeal to the state Superior Coun.

CORE STAFFING:
Hearing Officer: The hearing officer (HO) is a range 21 employee with responsibilities for determining 
findings of facts. This position will design and implement the necessary procedures to see that the intent 
of the legislation is met and that applicants who are denied a subsistence permit are assured of due 
process. The position receives clerical support from the clerk typist position and investigative support 
from the analyst programmer position.



Analyst Programmer III: The analyst programmer (A/P III) is a range 17 with responsibilities for the 
design of the application, creation of the necessary data management procedures and programs, and the 
collection of administrative information relevant to the applicant. Using hunting license and permit 
information within the Department of Fish and Game, the programmer will provide the hearing officer 
with data relevant to applications in dispute. The position will also undertake a random review of 
successful awardee to ensure that the system is meeting its objective of providing a subsistence priority 
to qualified applicants. The analyst/programmer will have co-responsibility with the hearing officer for 
preparation of documentation on applicant cases. The position will provide immediate supervision of the 
data processing clerk and those functions of clerk exclusive of the hearing process.

Data Processing Clerk II: The data processing clerk II (DPC II) is a range 9 with responsibilities for the 
accurate review and entry of information provided by the applicant. Following data entry, the position 
will archive all materials in accordance with administrative procedures. As required, the data processing 
clerk will provide support for the distribution of applications and permits.

Clerk m : The clerk m  is a range 9 with responsibilities for maintaining administrative functions of the 
unit, responding to public inquiries, and facilitating the activities of the hearing officer through the 
recording and preparation of transcripts of all hearings.

SUPPORT STAFF:
During the initial years of the program, the unit will draw upon some staff resources of the Division of 
Subsistence. The Division's current research director and AP IV will develop and analyze options for 
the subsistence application and scoring system for presentation to the Boards of Fisheries and Game, who 
are authorized in the bill to finalize the application and scoring system. These and other support functions 
will be subsumed within the Division's current budget. Subsistence Resource Specialist (SRS) IIs and 
clerical staff will provide regional support in facilitating the public's awareness of the process and 
responding to inquiries of local residents. In the first year, eight months of SRS support is provided. 
This drops to four months in the second year, and a single month in the third year. After the third year, 
tne permitting process will involve only the core, four-member staff.

BUDGET-Di vision of Subsistence:

FY 93
The initial budget provides for three full time employees: the analyst/programmer III, the data processing 
clerk Q, and the clerk m . This group will prepare and distribute the application forms, respond to public 
inquiries, and score the applications received. The hearing officer will be brought onto staff immediately 
prior to the receipt of applications. With the subsistence permitting unit based in Anchorage, additional 
regional support to respond to public inquiries will be provided by subsistence resource specialists (SRS) 
and clerical staff (C IB) in other regions of the state. Funding in the amount of four months each is 
provided for each of the two employee classes. Total personnel costs are projected at $229.878.

A travel budget of S8.5QQ provides opportunities for program outreach in affected portions of the state, 
and the appearance of the hearing officer for hearings as required.

Contractual services for the printing and distribution of applications, permits, and other correspondence, 
and communications totals $27,500. Total contractual expenses are S27.500.



t

Providing for office expendibles will entail $2,500 per year. The creation of a new organization requires 
the acquisition of the necessary equipment and furniture to allow the staff to perform their required 
functions. Seventeen thousand dollars ($17.000) is designated to meet this one-time need for equipment.

The total budget for the first year of operation is $300.378.

FY 94:
Staff expenses during the second year decline to $222,416 as the additional SRS and clerical support is 
reduced. An additional $3,000 reduction occurs for lines 200 and 300 (travel and services) as the number 
of applicants declines. Equipment expenses decline to $3,000. The total cost of implementing the 
program in the second year is $260,916, a reduction of over 8% from the previous year.

FY 95:
Further personnel savings accrue during the third year as outside support is reduced to a single month of 
SRS time. Travel and services decline by an additional $3,000. Supplies and equipment expenses are 
unchanged from the previous year. The total cost of program implementation in the third year is 
$253,921, a reduction of 2.5% from the previous year.

FY 96:
The third year is projected to show a decline of nearly $25,000 in personnel costs from the previous year 
as outside assistance is eliminated and the hearing officer position reduced to half-time as the need for 
additional rectification declines. Supplies and services decline by another $2,500. The total program cost 
for the year is $226,315, a 10% reduction from the prior year.

FY 97 and FY 98:
No additional personnel savings are projected as the program is managed by three and a half full time 
employees. All other expenditures remain stable. In FY 97, the budget is $232,828, and in FY 98 it is 
$239,342. The modest increment is due to personnel longevity charges.



Revision Date: ____________

STATE OF ALASKA
1992 LEGISLATIVE SESSION

Title: An Act relating to the taking 
.Qf JLs.h and game for subsistence: and
Sponsor: House Resources__________
Requestor:_______________________

BILL NO. 192*
*Introduced during 1992 regular session 

  Department Affected: Fish and Game_______
  b r u : Boards____________________________
  Component: Board Services________________

FISCAL NOTE

COMPONENT SERIAL NO.
Expenditures/Revenues: (Thousands of Dollars)

4 8 2

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL
SERVICES

136.8 142.0 147.5 153.0 153.0 153.0

TRAVEL 201.2 194.2 202.7 196.2 196.2 196.2
CONTRACTUAL 140.0 137.0 142.0 139.0 139.0 139.0
SUPPLIES 15.0 2.0 2.0 2.0 2.0 2.0
EQUIPMENT 25.0
LAND & 
STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 518.0 475.2 494.2 490.2 490.2 490.2

CAPITAL 0 0 0 0 0 0

REVENUE FUND 
SOURCE:

GENERAL FUND 518.0 475.2 494.2 490.2 490.2 490.2
FEDERAL FUNDS

OTHER FUND 
SOURCE:

TOTAL 518.0 475.2 494.2 490.2 490.2 490.2

POSITIONS:

FULL-TIME 1 1 1 1 1 1
PART-TIME 1 1 1 1 1 1
TEMPORARY

Estimate of current year impact: no fiscal impact in FY92

ANALYSIS: (Attach a separate page if necessary.) 
see attached

Prepared By: Beverlv Reaume 

Division: Boards of Fisheri
me

es andKSame UX
& ca­ ption e: 

Date:

465-4110

M 3/S2-
Approved by Commissioner:

Agency: Depart nent of Fish and Game Date:
D ittr itx rt ion (by p re p a re r) : Leg. F in ., L eg is la tiv e  Sponsor, Requestor, (M /D M , Gov. L sg is. OSC., ft I 

Rev 10/ 7/V1
tod A gancy(ies). 
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DIVISION OF BOARDS 
FISCAL NOTE FOR AFN SUBSISTENCE BILL

ANALYSIS
The Subsistence Board meeting independently or with the Board of 
Fisheries and/or the Board of Game as the Joint Board would require 
approximately sixty-five days of meetings over a three year period 
to implement the AFN subsistence bill. After implementation the 
Subsistence Board would need to meet approximately 15 days a year 
and approximately five days a year as a joint board. This estimate 
is based on board consideration of rural designations and customary 
and traditional use during the 1980s. It is important to note that 
since 1989 both the Board of Fisheries and the Board of Game has 
deferred most proposals dealing with subsistence in anticipation of 
legislation that would allow for a defensible approach to
proposals. Over this same time period there have been reductions 
in the Division of Boards budget that have reduced the capability
of the boards to meet. with the advent of new subsistence
legislation, the subsistence board will have to deal with
subsistence issues annually. This will not materially affect the 
schedules of either the Board of Fisheries or the Board of Game. 
The items in the proposed legislation requiring the greatest effort 
on the part of the boards, in descending order, are:

I. "The Subsistence Boards shall identify by regulation 
(1) communities and areas of the state that qualify as rural 

areas under this paragraph as follows:
(A) and (B)..."
15 DAYS

II "(C) For each fishstock and game population, or portion of 
a stock or population , that is taken for subsistence uses and 
identified under (a) (2) of this section, and when necessary to 
implement the provisions of AS 16.05.258(c), the Subsistence 
Board shall identify those residents who

(1) through (4)..."
40 DAYS

III "(d) For each fish stock and game population, or portion 
of a stock or population, that is taken for urban subsistence 
uses, identified under (a) (2) of this section, and when
necessary to implement the provisions of AS 16.05.258(f), the 
Subsistence Board shall identify residents who

(1) through (4)..."

1 SL.EAX5



Division of Boards
AFN Subsistence Bill

Page 2

NOTES:
(a) The proposed legislature will require action by the Regional 
Councils which are currently unfunded in the Division of Boards 
budget. This analysis allows for approximately five meeting days 
each year.
(b) There will be a substantial increase in Advisory Committee 
activity during implementation of the plan.
(c) If the bill were to bring the state into compliance with 
ANILCA, we could anticipate that a portion and perhaps all of the 
funding required for the Subsistence Board could come from the 
federal government.
(d) Estimated costs include the re-establishment of two regional 
coordinators eliminated in the FY93 budget. The regional 
coordinators are essential to provide for increased advisory 
committee meetings, reactivation of regional councils, and the need 
for headquarters staff to support a third board.
ESTIM ATED COSTS - FY93

(Subsistence Board - 25 days + Joint Board - 5 days)
Personal Services: 136.8

overtime for existing staff
Southeast & Arctic Regional Coordinators

Travel: 201.2
travel and per diem for board members, 
Boards staff, advisory committee and 
regional council members

Contractual:
meeting space, printing and postage for 
proposal books, telephone and legal 
notice of meetings

140.0

Supplies: 15.0
office supplies

Equipment: 25.0
sound system, portable computer, 
printer

TOTAL SIM



COSTS - FY94;
(Subsistence Board
Personal Services 
Travel 
Contractual 
Supplies

TOTAL

Division of Boards
AFN Subsistence Bill

Page 3

- 20 days + Joint Board - 5 days)
142
194
137,

2

0
2
0
0

475,2

COSTS - FY95:
(Subsistence Board
Personal Services 
Travel 
Contractual 
Supplies

TOTAL

- 20 days + Joint Board - 5 days)
147.5
202.7
142.0

2 . 0

42fL2

COSTS - FUTURE YEARS  
(Subsistence Board
Personal Services 
Travel 
Contractual 
Supplies

TOTAL

- 15 days + Joint Board - 5 days)
153.0 
196.2
139.0 

2 . 0

m i
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Revision Date: __________

STATE OF ALASKA
1992 LEGISLATIVE SESSION

Title: An Act relating to the taking of

fish and game for subsistence___________

Sponsor: (H) Resources___________________

BILL NO. -T 592* 
introduced during 1992 regular session 

  Department Affected: Fish and Game_________

8RU:

FISCAL NOTE

Wild!i fe Conservation

Component: Wildlife Conservation

Requestor: (H) Resources COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars'

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 0 0 0
t r a v e l 32.0 33.2 34.6

i CONTRACTUAL
i SUPPLIES
! EQUIPMENT
i LAND I STRUCTURES
GRANTS. CLAIMS

I MISCELLANEOUS
TOTAL OPERATING 32.0 33.2 34.6

i CAPITAL

REVENUE
FUND SOURCE: 1024

i GENERAL FUND 32.0 33.2 34.6
! FEDERAL FUNDS
1 OTHER 
FUND SOURCE:
TOTAL 32.0 33.2 34.6

POSITIONS:
FULL-TIME 0 0 0

! PART-TIME 0 0 0
I TEMPORARY 0 0 0

Estimate of current year impact:  No FY92 impact.. j c i ' i i a u c  u u i  i c i u  i my a v  u. « i w  i i j  u mum a v- w .

ANALYSIS: (Attach a separate page if necessary.)

See attached sheet.

Prepared By: Wavne L. Reqelin A/tf*u-4_
Division: Division of Wildlife Caajrfrrvet,ion______

Phone:
Date:

465-4190
6/10/92

Approved bv Commissioner: C l j j J  °*a j
Agency: Department of Fish and Game___________________   . _

Distribution (by preparer): Leg. Fin.. Legislative Sponsor. Requestor, 0*8/008. Gov. legis. 0SC.. 4 (n^acted Agency(tet) 

Rev 10///91 Page 1 of

Date:



DIVISION OF WILDLIFE CONSERVATION 
Fiscal Analysis for Subsistence Management

AFN Bill (HB592)

Personal Services: FY93 FY94 FY95
diversion of staff time to other tasks 
(e.g., increased attendance by area 
biologists at additional advisory 
committee m eetings, board meetings, 
and in com pilation of survey and 
inventory reports) will result in
decreased efforts for game m anagem ent 0 0 0

Travel:
travel and per diem  for the director, 
deputy director, appropriate regional 
supervisors, m anagem ent coordinators 
and area biologists for approximately 
65 additional days of Subsistence Board,
Board of Game, and Joint Board meetings 27.0 28.1 29.2

•  travel and per diem  for area biologists 
to attend additional advisory committee 
meetings held in response to creation of
federal subsistence board 5.0 5.2 5.4

*In addition to these costs, the departm ent would lose $160.0 in federal money currently used for salary, travel, 
and data processing expenses of the division’s Federal Subsistence Board Coordinator.

T O T A L * 32.0 33.2 34.6

Page 2 of 2



STATE OF ALASKA
1992 LEGISLATIVE SESSION

BILL NO. HB 592 *
* Introduced during 1992 regular session

Revision Date: ____________________
Title: "An Act relating to the taking of
fish and game far subsistence. _______

Sponsor: House Resources Committee

Requestor: Senator Adams__________

Public SafetyDepartment Affected:
BRU: Fish A Wildlife Protection
Component: Fnfnrggmiot ft isiJ

COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES

TRAVEL 2.1 2.1 2.1 2.1 2.1 2.1
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 2.1 2.1 2.1 2.1 2.1 2.1

CAPITAL ...... 1...  o 0 0 1 0 0 0

REVENUE 0 0 0 0 0 0
FUND SOURCE:

FUNDING: (Thousands of Dollars)

GENERAL FUND 2.1 2.1 2.1 2.1 2.1 2.1

FEDERAL FUNDS

OTHER
FUND SOURCE:
TOTAL 2.1 2.1 2.1 2.1 2.1 2.1

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year impact:_None

ANALYSIS: (Attach a separate page if necessary.) 

See attached analysis.

Prepared By: Caatein Conrad G. Seihel_______________________  Phone: 269-55Q9

  Date: .6/5/92________

. Rfch*rd »-• Burton

Division: Fish & Wildlife Prnte^nn_____________  Date: 6/5/92

Approved by Commissioner: \
Agency: — Department of Public S a f e t y _______________________ ^ Date: 6/10/92

Distribution (by prspsrsr): Lag. Fin.. LagwLativs Sponsor, ftaeusstor. OMB/DtA, Qov. Lsgts Ofc.. fit Impsctsd Agsncyliss).
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Department of Public Safety 
Fiscal Note Analysis - HB 592 
Page 2 of 2

Passage of this bill would establish a Subsistence Board to 
promulgate regulations pertaining to the subsistence take of 
fish and game in the state. This fiscal note shows the cost of 
sending a representative of the Division of Fish and Wildlife 
Protection to attend the Subsistence Board meetings. Costs 
were projected for:

2 trips at $350 each 
14 days per diem at $100

$ 700
1.400

Total $2,100



FISCAL NOTE
STATE OF ALASKA

1992 LEGISLATIVE SESSION
BILL NO. HB 592

levision Date: ______________________
Title: "An Act relating to the taking of fish
and aame for subsistence..,1
Sponsor: House Resources
Requestor: Senator Adams

Department Affected: 
BRU: Legal Services

Department of Law

'proponent: Operations

COMPONENT SERIAL

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES 85.0 85.0 85.0 85.0 85.0

TRAVEL 5.0 5.0 5.0 5.0 5.0

CONTRACTUAL 17.6 17.6 17.6 17.6 17.6

SUPPLIES 2.4 2.4 2.4 2.4 2.4

EQUIPMENT 6.5

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 116.5 110.0 110.0 110.0 110.0 -0-

CAPITAL

i

REVENUE 
FUND SOURCE:

UNDING: (Thousands of Dollars)

GENERAL FUND 116.5 110.0 110.0 110.0 110.0 -0-

FEDERAL1 FUNDS

OTHER
FUND SOURCE:

TOTAL

POSITIONS:

FULL-TIME 1.0 1.0 1.0 1.0 1.0 -0-

PART-TIME

TEMPORARY

Estimate of current year impact:

ANALYSIS: (Attach a separate pafle if necessary.) 

Please see the attached analysis.

Prepared by: Richard I. Peaues. Director n  ^ ________________  Phone: 465-3672
Division: Administrative SeW ifts^ # Date: June 12. 1992

^taproved by Commissioner: Charles E. Cole. Attc
^ b e n c y :  Department of Law V_______________  Date: June 12. 1992

Distribution (by preparer): Leg. Fin.. Legislative Sponsor, Requestor, OMB/DBR. Gov. Legis. Ofc., & Impacted Agency(ies). 

Rev 10/07/91 Paoe 1 of



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. HB 592

This, bill amends AS 16.05 and AS 16.20 to give 
subsistence use of fish and game a preference over other 
consumptive use of the state's fish and game resources. In this 
respect, the bill is similar to Governor Hickel's subsistence 
proposal. For instance, both bills use community characteristics 
in part to determine eligibility, and the bills both recognize an 
urban as well as a rural need for a subsistence preference, under 
certain circumstances. HB 592, however, establishes a "Subsistence 
Board" that would implement and regulate the subsistence uses of 
fish and game, rather than using the existing frameworks of the 
Boards of Fish and Game for these purposes.

In any event, either of these approaches will have a 
fiscal impact for the Department of Law because of the 
controversies that have historically surrounded and continue to 
surround subsistence preference laws. It should therefore be 
expected that this bill will be vigorously challenged in court if 
it is enacted. Although HB 592 may eliminate many uncertainties 
that currently involve subsistence, the bill will have a 
significant, ongoing fiscal impact on our department over the first 
four of five years of implementation. That is because the 
department must defend the bill against court challenges, assist 
the Board of Subsistence in drafting, and then reviewing, a 
substantial body of evolving regulations, and also advise and 
defend the Department of Fish and Game in disputes resulting from 
adverse preference qualification determinations. Moreover, the 
bill's establishment of a Subsistence Board as a co-equal to the 
existing Boards of Fish and Game, will probably result in 
bureaucratic turf wars as the three boards compete for authority. 
Consequently, the Department of Law will require the additional 
services of one attorney at a minimum.

It is important to note that che department has handled 
47 litigation matters involving subsistence preference, since the 
state passed its first subsistence law in 1980. During the past 
two years, the department has devoted approximately 1,500+ attorney 
hours each year to handle these matters, several of which are still 
ongoing. Budget reductions in the coming fiscal year will cause 
the loss of three of the twelve general fund attorney positions 
that handle natural resources matters, including subsistence. 
Thus, it is imperative that a new attorney position be approved to 
handle the legal work that will be necessary to defend and help 
carry out the subsistence plan provided in this bill.

page 2 of ___ 1



Postooo Tkl*
Attorney IV

No. of Poskioae Range / Step Barg. UaM 
1 24A PX

D a i  Status S taff M oaths
PFT 12

Location Election District
Anchorage 7 through 15

TYPE O F  EXPENDITURE AMOUNT Justification

Implementation of the subsistence preference 
law contained in HB 592 will require the full­
time services of an attorney to handle: (1) 
court challenges of the law; (2) drafting and 
reviewing of a substantial body of regulations; 
and (3) representation of ADF&G and the 
Subsistence Board in disputes resulting from 
adverse preference qualification determinations. 
All of this work will require journey-level 
services of an Attorney IV.

Saiaiy 64,056

Benefits 20,969

Premium Pay

Other

Total P m o o a l Services 15,025

Travel 5,000

Contractual 17,600

Commodities 2,400

Equipment 6,500

Other

Total Cost 116,525

FUNDING SOURCE FOR TOTAL COST

Federal Receipts 1002

G.F. Match 1003

General Fund 1004 116,525

I-A Receipts 1007

CIP Receipts 1061

Other

AGENCY DEPARTMENT

Request For 
New Position CO

1 FY 93 1
BRU Legal Services

MPONENT Operations 1  Pace 1 o f 1 1  

|  Revised Date: |



Revision Date: ____________

STATE OF ALASKA
1992 LEGISLATIVE SESSION

Title: An Act Relating to Taking of Fisr
and Game_______________________
Sponsor: Mouse Resources_________
Requestor: House Resources

BILL NO. 1 !2 *
* Introduced during 1992 regular session

Department Affected: Fish and Game________
BRU: Soort Fish___________________________
Component: Sport Fisheries_________________

COMPONENTSERIAL NO.
6 4

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES 13.5 14.0 14.6 15.2 15.8 16.4

TRAVEL 4.5 4.7 4.9 5.0 5.3 5.5

CONTRACTUAL 0.0 0.0
oo

0.0 0.0 0.0

SUPPLIES 0.0 0.0 0.0 0.0 0.0 0.0

EQUIPMENT 0.0 0.0 0.0 0.0 0.0 0.0

LAND & STRUCTURES 0.0 0.0 0.0 0.0 0.0 0.0

GRANTS. CLAIMS 0.0 0.0 0.0 0.0 0.0 0.0

MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 18.0 18.7 19.5 20.2 21.1 21.9

CAPITAL 18.0 18.7 19.5 20.2 21.1 21.9

REVENUE FUND 
SOURCE:

GENERAL FUND 18.0 18.7 19.5 20.2 21.1 21.9

FEDERAL FUNDS 0.0 0.0 0.0 0.0 0.0 0.0

OTHER FUND 
SOURCE:

TOTAL 18.J 18.7 19.5 20.2 21.1 21.9

FULL-TIME

PART-TIME

TEMPORARY
Estimate of current year impact:,

ANALYSIS: (Attach a separate page if necessary.)
It is assumed that this bill will have an effect similar to that of the consensus bill: i.e. state and federal 
management roles will be clarified and a person's eligibility to participate in subsistence fisheries will be 
defined. However, a separate board to deal with subsistence issues will add additional staff time and board 
meeting days at the subsistence board as well as the regular board of fisheries which will be required to 
modify sport and personal use fish regulations and management policies in response to regulatory actions of 
the subsistence board. STAFF ATTENDANCE AND PREPARATION FOR BOARD MEETINGS: 12 extra 
days for 3-4 staff members =$18.0________________________________________________________

Prepared By: Rockv Holmes 

Division: Division of Sport FishX. 

Approved by Commissioner:

Agency: Department of Fish and Game

Phone: 465-4180 

Date: 6/15/92

^ L '

Date. L / S x / S -  Z

D istribu tion  (by praparar): Log. Fin.. Logistativo Sponsor, Raquastor, UKi/OSfl, Gov. Lsgis. OSC., I  i^tactad Agoncy(ios).



FISCAL NOTE
STATE OF ALASKA Bill No. SB 486

1992 LEGISLATIVE SESSION

Revision Data;
Title: An Act relating to subsistence.

Department Affected: 
BRU:
Components;

Alaska Court System 
Trial Courts

Sponsor: Adams
Requestor: ____ COMPONENT SERIAL NO. I 000 1 000 | 000 1 768 |

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 93 FY 94 FY88 FY 96 FY 97 FY 98

PERSONAL SERVICES 15.0 10.0 5.0 2.5 0.0 0.0
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS
TOTAL OPERATING 15.0 10.0 5.0 2.5 0.0 0.0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUNDS 15.0 10.0 5.0 2.5 0.0 0.0
FEDERAL FUNDS
OTH a

TOTAL 15.0 10.0 5.0 2.5 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact: None

ANALYSIS: (Attach a separate page if necessary) 

See attached analysis.

Prepared by: C. S. Christensen III, Staff Counsel r u r i /  -  Phone: 264-8228
Division: Alaska Court System Date: 06/16/92

Approved by: Arthur H. Snowden, II, Administrative Director /f 7--C'(jsiSL--------
Agency: Alaska Court System Date: 06/18/82

Distribution (by preparer): Legislative Finance. Legislative Sponsor, Requestor, OMB, & Impacted Agencies).

Rev 1/92 Pege 1 of i
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ANALYSIS

This legislation provides a statutory priority for subsistence 
use of fish and game, relative to other consumptive uses of the 
state’s fish and game resources.
Because of the continuing controversies surrounding this issue, 
it can be anticipated that the bill will face a vigorous legal 
challenge if it is enacted. It can also be anticipated that 
regulations adopted to implement this legislation will face legal 
challenge.
The fiscal note reflects pro tem judge costs that will be 
incurred in handling these matters expeditiously.



BILL ANALYSIS

SB 485 - Adams Bill

The purpose of SB 485 is to develop subsistence legislation which is consistent with 
ANILCA and which provides for subsistence uses by residents who do not reside in rural 
Alaska. This legislation accomplishes this purpose by retaining the subsistence priority 
for rural residents as mandated in ANILCA for rural residents, and then providing a 
secondary priority for persons who reside outside of rural Alaska (i.e., urban residents).

SECTION 1. FINDINGS

The bill contains four findings. The findings identify the importance of subsistence to rural 
and urban residents. They go on to recognize that fish and wildlife resources are not 
plentiful enough to meet the needs of all users and therefore it is necessary to provide 
a preference for subsistence uses over other consumptive uses. They conclude with a 
determination that there greater nutritional and economic alternatives in urban Alaska than 
in rural areas.

SECTIONS 6 - 7. SUBSISTENCE BOARD

These sections of the bill create a subsistence board for purposes of making subsistence 
regulations, including determinations of: what areas of the state are rural; what fish 
stocks and game populations are the subject of rural subsistence uses; how much of the 
harvestable portion of the stocks or populations are needed to provide for rural 
subsistence uses, what stocks and populations are appropriate for urban subsistence 
uses; which individuals or communities are eligible to participate in "tier lla rural and urban 
subsistence fisheries and hunts; and seasons, bag limits, and other regulations that may 
be necessary for the conservation of fish and game.

The determinations made by the Subsistence Board are then used by the Board of 
Fisheries and the Board of Game to promulgate regulations to nonsubsistence uses of 
the remaining harvestable surplus.

The federal guidelines are used for purposes of defining rural in state law. By using the 
federal definition, the requirement in Sec. 305 of ANILCA that the state have a definition 
of subsistence consistent with the federal definition is satisfied. For those areas which 
are not rural, the Subsistence Board is to determine which groups and individuals have 
cultural or economic dependence upon urban subsistence uses and are thereby eligible 
to participate in these uses.

The Subsistence Board is a new board which is appointed by the Governor based upon 
a list of three names submitted by each regional council. The Governor must pick off the 
lists submitted, but may reject a list if there is no name acceptable to him.



SECTIONS 2, 3, 4, 5, 8, 9, 11,13,14,15,16, 23 - 40. - CONFORMING SECTIONS

These sections conform existing statutes with the substantive changes made in this 
legislation and there is no substantive impact from these sections.

SECTION 10 - SUBSISTENCE ALLOCATION

Together with Sec. 7, this section provides the substantive provisions for allocating fish 
and game for rural and urban subsistence uses. The Subsistence Board, together with 
the existing Boards of Fisheries and Game are to determine what the harvestable surplus 
is of each fish stock and game population used for subsistence. The Subsistence Board 
then develops subsistence regulations. This section uses the same method for allocating 
to rural subsistence uses as is contained in existing state law and satisfies the 
requirement of ANILCA regarding the priority for subsistence uses by rural residents. In 
addition, however, the section provides for allocations for urban subsistence uses and 
gives these uses a secondary priority after rural subsistence uses and before other 
consumptive uses. Once both rural and urban subsistence uses have been satisfied for 
those stocks and populations subject to subsistence uses, other consumptive uses are 
authorized.

SECTIONS 11 -12. - REGIONAL COUNCILS

This section amends the manner in which advisory committees are established by giving 
the Subsistence Board authority to act in conjunction with the Board of Fisheries and the 
Board of Game. The section then creates a regional council system in statute which 
currently existed only in regulation. The regional councils are to have significant authority 
in how their recommendations to the Subsistence Board on subsistence determinations 
and regulations are to be considered. The three part test contained in ANILCA is adopted 
in this section.

SECTIONS 17 - 22. - DEFINITIONS

These sections contain new definitions for "a board," "rural area", "urban area", "urban 
subsistence fishing", "urban subsistence hunting", and "urban subsistence uses." The 
existing definition of "subsistence uses" is maintained for rural subsistence uses, thereby 
satisfying the third and final requirement of ANILCA. The definition of urban subsistence 
uses is similar to the definition of subsistence uses (rural). Urban subsistence use is 
generally equivalent to personal use of fish and game by a state resident, though the 
personal use category is maintained because there are some fishing activities, such as 
dip net fisheries to harvest a return of hatchery fish, which would not be considered a 
subsistence use.

SECTIONS 41 - 43. EFFECTIVE DATES

The effective date of this bill is the date on which a constiti '̂onal amendment authorizing 
rural and urban subsistence uses is approved by the vo s.



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(907) 465-.1867 o r 465-2450  
[■'AX (907) 465-2029 
Mail Slop 3101

240 Mam Street. Suite 5i8) 
Juneau, A laska '99801-2101

M E M O R A N D U M June 16, 1992

SUBJECT: Senate Bill 485 (Second Special Session), relating to the taking 
of fish and game resources for subsistence -- sectional analysis 
(W ork O rder No. 7-LS2396/Â

TO: Senator A1 Adams

/ U r  s
FROM : Jack Chenow eth// J T p '

Legislative CdugjSeK

f / J

This memo considers the provisions of Senate Bill 485. The bill is a modified version 
of H B  592 of the regular session, a m easure that was identified as the "AFN 
subsistence bill."

For ease o f explanation, I have opted to present this m aterial topically, rather than 
sequentially.

Establishm ent o f subsistence regions and regional councils:

Bill section 12 adds new subsections to AS 16.05.260. Subsection (b) directs the 
Board of Fisheries and Board of Game, meeting jointly, to divide the state into at 
least six subsistence regions, their num ber and boundaries to be "sufficient to assure 
that regional differences in subsistence uses and urban subsistence uses of fish and 
game are adequately accommodated." Thereafter, within each subsistence region 
established, the com m issioner o f fish and game is to establish a regional council. The 
regional council(s) are to be form ed from the chair, o r the chair’s designee, of each 
existing advisory com m ittee within the subsistence region.

Establishm ent of statewide Subsistence Board: description of its membership:

The subsistence regions described immediately above are  the geographical basis for 
the developm ent o f the m em bership of another board, a Subsistence Board, proposed 
to be established by bill section 6. U nder the m aterial added in that section, there 
would be created  a Subsistence Board consisting o f "one m em ber from each 
subsistence region." Regional councils are to forward recom m ended nam es to the 
governor, who is to appoint the members within 30 days. Provision is made for



Senator AJ Adams
June 16, 1992
Page 2

substitution of nom inees in the event the governor fails to m ake the appointm ent(s) 
from the initial list. Persons recom m ended for appointm ent "must be subsistence 
users and residents of the region from which . . . appointed." Subsistence board 
m em ber appointm ents made by the governor are subject to confirm ation. M em bers 
serve overlapping three-year terms.

Subsistence regulatory system:

Once establish^ * then, under subsection (c) of bill section 12, the regional councils 
are to make recom m it. '^tions to the Subsistence Board in two areas: on the criteria 
applicable for identification of persons who may qualify as urban subsistence users, 
and on subsistence fishing and hunting regulations. The bill gives the regional 
councils’ recom m endations significant weight for, under that subsection (page 10, 
beginning at line 27), "the [statewide] Subsistence Board shall adopt a  recom m enda­
tion [of a regional council] unless the recom m endation is not supported  by substantial 
evidence . . . , violates recognized principles of fish and wildlife conservation, or 
would be detrim ental to the satisfaction of subsistence needs." If the Subsistence 
Board fails to adopt a council’s recom m endation, it is to re tu rn  the recom m endation 
to the council with a statem ent of its reasons. ^

Persons who may qualify for the subsistence preference:

The m easure authorizes subsistence uses by both rural and urban residents, roughly 
distinguishing between "subsistence uses" or "subsistence users" on the one hand and 
"urban subsistence uses" or "urban subsistence users" respectively. U nder bill section 
7, the Subsistence Board is to

-- identify by regulation communities and areas o f the  state that qualify as 
rural areas, distinguishing among communities of less than 2,500 population and those 
with population between 2,500 and 7,000, and identify by regulation com m unities and 
areas o f the state that qualify as urban areas, that is, areas with population in excess 
of 7,000; the m easure sets out the specific characteristics that serve as the basis for 
that identification process;

-- m ake decisions relating to the fish stocks and populations that may be taken 
for subsistence uses and urban subsistence uses;

Looking at the language of the bill, it is not clear to me whether the Board has 
latitude to modify a recommendation brought forward from a regional subsistence board and 
then to adopt a recommendation as modified; a strict application of the language of the 
proposed measure would seem to require the statewide Subsistence Board only the choice of 
adoption or rejection.

-2 -
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-- establish criteria to identity residents who quality as urban subsistence users 
through application of the two criteria identified in the m easure; and

-- identity residents qualifying for subsistence uses and urban subsistence uses 
for each fish stock and game population, or portion of stock or population.

Fish stocks and game populations available for subsistence:

The key provision is bill section 10, setting out a fish and game allocation system 
taking into consideration subsistence and urban subsistence uses. If I understand 
correctly, that allocation system is to operate something like this:

-- Initially, a "combined board"--Subsistence Board plus Fisheries Board for 
fisheries stocks, and Subsistence Board plus Gam e Board for game resources--m ust 
determ ine the portion of the fish stocks or game populations available for harvest 
"consistent with sustained yield";

-- The Subsistence Board alone then determ ines w hat portion o f the stock or 
population available for harvest is necessary to satisfy subsistence uses.

-- U nder proposed AS 16.05.258(c), when harvestable resources exist, that 
board then adopts necessary subsistence hunting and fishing regulations for each 
stock o r population. The criterion generally applicable to those regulations is one 
that recognizes "customary and traditional uses and practices of residents who engage 
in subsistence use in a m anner that will result in the least adverse effect upon those 
uses." However, if all consumptive uses cannot be accom m odated, nonwasteful 
(rural) subsistence uses are to be given preference over urban subsistence uses. If 
restriction on fishing or hunting becomes necessary, subsection (c) identifies three 
criteria by which the board is to distinguish am ong (rural) subsistence users. 
Generally, the process of accommodation, relatively rigorous, favors, as may becom e 
necessary, (rural) subsistence users over urban subsistence users.

-- Proposed AS 16.05.258(d) recognizes a preference for urban subsistence 
users when harvestable fisheries stocks or game populations are sufficient to 
accom m odate (rural) subsistence uses plus consumptive uses. Proposed AS 16.05.- 
258(f) confirms that urban subsistence uses are to receive priority over non­
subsistence consum ptive uses. As with (rural) subsistence uses, if restriction o r  
fishing o r hunting becom es necessary to accom m odate urban subsistence activities, 
subsection (f) identifies three criteria by which the board  is to distinguish am ong 
urban subsistence users.

-3-



-- Proposed AS 16.05.258(e) bars the Boards of Fisheries and G am e from 
authorizing a level of nonsubsistence hunting or fishing that would deny satisfaction 
of authorized subsistence and urban subsistence uses.

-- Proposed AS 16.05.258(g) affirms the ability of the Subsistence Board to 
regulate the taking of fish stocks and game populations as to seasons, catch o r bag 
limits, and m ethods and means.

-- In furtherance of restoration of certain stocks and populations, proposed 
AS 16.05.258(h) sets out a directive for preparation of cooperative m anagem ent plans 
to facilitate recovery of those stocks and populations to minimally harvestable 
numbers.

Relationship of the changes to the current regulatory authority of the B oard of 
Fisheries and the Board of Gam e:

Bill section 8 am ends AS 16.05.251(a), setting out the responsibilities of the Fisheries 
Board, by making that board ’s regulatory decisions subject to authority o f the 
statewide Subsistence B oard and by eliminating the Fisheries B oard’s ability to 
regulate subsistence fishery activities.

Bill section 9 am ends AS 16.05.255(a), setting out responsibilities o f the s ta te ’s G am e 
Board, in like m anner, making that board’s regulatory decisions subject to the 
authority o f the statewide Subsistence Board and by eliminating the G am e B oard’s 
ability to regulate subsistence hunting activities.

Bill section 16 shifts from the com bined Board of Fisheries and G am e to the new 
Subsistence Board the responsibilities for the oversight of the sta te’s existing 
subsistence perm it program  and for monitoring subsistence harvest of fish and game 
resources by subsistence users and urban subsistence users.

Technical and conforming changes:

Among provisions affecting AS 16.05, the state’s Pish and G am e Code:

Bill section 1 sets out a series of four findings that relate to or purportedly support 
the substantive changes o f the m easure. ^

Senator AJ Adams
June 16, 1992
Page 4

*  Significant, in my judgment, in light of the distinction identified in note 3 below, 
is the contrast asserted in paragraphs (2) and (4) as regards the availability of economic 
alternatives to rural and urban residents.
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Biii sections 2 and 3 m ake technical changes, adding references to "Subsistence 
Board" in statutes relating to use of regulations as evidence and to limitations on a 
Title 16 board’s ability to change the am ount of a license or fee that is set by law.

The material added and deleted in bill sections 4 and 5 modify the Juties of the 
D epartm ent of Fish & G am e’s Section of Subsistence Hunting and Fishing (i.e. the 
Subsistence Division), tying the responsibilities of that unit m ore closely to the work 
of the proposed Subsistence Board.

Bill section 11 affects the statute relating to establishment and operation of Advisory 
Com m ittees by adding the Subsistence Board to the Board of Fisheries and the 
Board of G am e as an entity that may establish one or m ore advisory board by 
regulation.

Bill section 13 extends the provisions applicable to the Subsistence B oard’s general 
authority (enum erated in bill section 7) as an additional general delegation of board 
authority to the commissioner of fish and game.

Bill section 14 adds the Subsistence Board to the current statute authorizing joint 
board meetings, while the change m ade in bill section 15 merely rephrases or restates 
the quorum  requirem ents for joint board meetings, taking into consideration the 
change m ade in the preceding bill section.

Bill sections 17 - 22 add to o r revise definitions of term s that are used in AS 16.05, 
some of which are newly-added by this measure. -

As to the bill sections affecting provisions outside AS 16.05:

I! Interestingly, while the definitions that distinguish between rural and urban 
elements arc, in most cases, parallel and permit members of each group the same use of these 
resources, the definition of "urban subsistence uses" differs from the definition of "[rural] 
subsistence uses" in that urban user; cannot use wild, renewable resources for commerce in 
handicraft articles or for customary trade or barter. There may be an inherent equal 
protection problem in the distinction. As I understand, the provision must pass muster with 
the "uniform application" section o f ihe Alaska Constitution, article VIII, section 17, under 
a "strict scrutiny" test. McDowell v. State. 785 P.2d 1 (Alaska 1989), at 10. There is at least 
a question as to whether place of residence is sufficiently related to a resource allocation or 
conservation goal or to the purposes for which a person may take fish or wildlife as a basis 
for determining whether a rural resident may be entitled to assert, while an urban resident 
may not claim, use of subsistence resources for commence in handicraft articles or for 
customary trade or barter.

-5-



Biii section 23 is a conforming change applicable to subsistence taking currently 
allowed within the Yakataga State G am e Refuge: the change recognizes regulations 
of the Subsistence Board as having applicability for the governance of subsistence 
activities in this state refuge.

Bill section 24 is a conforming change applicable to subsistence taking in critical 
habitat areas.

Bill sections 25 and 26 m ake substantially the same changes as regards subsistence 
activities in the Shuyak Island State Park.

Bill section 27 makes a corresponding change as regards subsistence activities in 
Point Bridget State Park.

Bill section 28 makes a corresponding change as regards subsistence activities in 
marine park units in the state park system.

Bill section 29 makes a corresponding change as regards subsistence activities in the 
Willow C reek state recreation area.

Bill section 30 makes a corresponding change as regards subsistence activities in the 
Kenai River Special M anagem ent A rea.

Bill section 31 makes a corresponding change regarding subsistence activities in the 
Alaska Chilkat Bald Eagle Preserve.

Bill section 32 makes a corresponding change as regards subsistence activities in the 
Nelchina Public Use Area.

Bill sections 33, 34 and 35 make a corresponding change as regards subsistence 
activities in the H atcher Pass Public Use Area.

Bill section 36 makes a corresponding change as regards subsistence activities in the 
Goldstream  Public Use A rea.

Bill section 37 makes a corresponding change as regards subsistence activities within 
an area established as a recreational river.

In the title applicable to m anagem ent of the sta:e':s public resources (AS 41), bill 
section 38 adds the Subsistence Board in the general recognition of the power of the 
boards and the departm ent to manage fish and game in the state.

Senator A1 Adams
June 16, 1992
Page 6



Bill section 39 provides that the commissioner of fish and gam e is jointly nom inated 
by the Subsistence Board, the Board of Fisheries, and the Board of G am e.

Bill section 40 adds the Subsistence Board to the other two boards as a body that 
may submit a resolution requesting removal of the commissioner of Fish and Game.

Transitional provision:

Bill section 41 is a transitional provision applicable to the duration of the terms of 
the initially-appointed members of the Subsistence Board.

Effective date provisions:-^

Bill section 42 keys the effective date of certain key organizational sections of the 
m easure to the voters’ adoption o f a constitutional am endm ent "relating to 
subsistence uses of fish and game" that is approved at the 1992 general election.

Bill section 43 gives the rem ainder of the bill—the regulatory and participatory 
provisions--a later effective date linked to the convening of the first m eeting of the 
Subsistence Board.

JBC:mi
92-100.mai

Senator AJ Adams
June 16, 1992
Page 7

My view is that these two provisions are substantively important effective date 
provisions in that they purport to set out a logically phased taking effect of all provisions: 
the bill's basic organizational provisions are linked to voter adoption of the necessary 
constitutional amendment, while the regulatory and deliberative provisions follow the coming 
into effect of the basic organizational provisions. The failure of these effective date sections 
to gain the required two-thirds vote of each house would leave the coming into effect of the 
bill extremely muddled.
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Plaintiffs n*k & 
closed season, bag limit village harvest 
quota, and management area restrictions 
are unlawful. Plaintiffs seek in injunction 
from the court requiring the State to sub* 
ait to the court for approval and incorpo­
ration into a final judgment regulations
pertaining to the subsistence uses of moose
and caribou by the plaintiffs.

The defendant denies the essential opera­
tive allegations of the complaint

The court baa under consideration four 
motions which will be discussed in the fol­
lowing order 

L Defendant's motion for summary 
judgment which addresses the princi­
pal issues raised by plaintiffs' second 
amended and supplemental complaint 
namely, the regulation of the taking of 
moose and caribou through the imposi­
tion of hunting seasons and bag limits.

HA. Plaintiffs' supplemental motion for 
partial summary judgment on a collat­
eral issue, pertaining to the taking of 
antlerless moose and the impact of AS 
16.05,780 thereon.

HB. Defendant's motion to dismiss, 
also directed at the antieriess moose 
statute. This motion to dismiss also 
seeks to carre out of plaintiffs' com­
plaint a challenge to the creation of a 
management am  for Lime Village.

ILL Plaintiffs' motion for partial sum­
mary judgment, which puts before the 
court a second collateral issue concern­
ing the interpretation and application 
of AS 1S.0&2S9, which statute pur­
ports to prohibit persons such as plain­
tiffs from asserting subsistence priori­
ty rights as a defease to state prosecu­
tion for the violation of gime regula­
tions.

DISCL’SSION

L
Regulation of the Taking of 

Moon <£ Caribou 
The court takes ap first the issues which 

are the primary focus of the aue and the 
State's motion for summary judgment. 
This motion brings before the court the

BOBBY v. STATE OF ALASKA 769
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declaration that the contentions of plaintiffs’ second emended
and supplemental complaint with respect to 
the imposition of seasons and bag limits on 
the taking of caribou and moose by the 
residents of Lime Village (the plaintiffs 
here). The motion is opposed. Before ad­
dressing the substance of these issues, 
some preliminary comments upon the na­
ture of these proceedings, and in particular 
the scope and type of judicial proceedings 
under ANILCA § 807, 16 U-S.C. } 3117. 
are appropriate.

A.

Judicial Enforcement of ANILCA
Section 805(aHc) of ANILCA, 16 U.S.C. 

§ 3ll5(*Hc), sets out the basic federal 
structure for implementation of the sub­
sistence rights created by Title VTZI of 
ANILCA on public lands within the State 
of Alaska. Prior to ANILCA, management 
of fish and wildlife on public lands in the 
State of Alaska had been carried out by the 
State of Alaska through its Department of 
Fish & Game. But for the provisions of 
ANILCA 5 805(d), 16 U-S.C. } 3115(d). 
management of fish and game on federally 
owned public lands in the State of Alaska 
would have been given over to the Depart­
ment of the Interior.

ANILCA § 805(d), 18 U-S.C. 5 3115(d). in 
substance provides that the Secretary will 
not implement the federal subsistence pri­
ority program if the State of Alaska. “*n- 
acts and implements laws of general appli­
cability which are consistent with, and 
which provide for the definition, prefer­
ence, and participation specified in.
}} 3113. 3114. and 3115 of [ANILCA]." 
ANILCA 39 808, 804. and 305. The State 
of Alaska has adopted such a law in Chap­
ter 52, Season Laws of Alaska 1986. AS 
16.05.288. Section 6. ch. 52. SLA 1986, AS 
16.05.258, sets forth the detailed procedure 
by which the Board of Game is to allocate 
film and game for subsistence uses. Plain­
tiffs do not challenge the consistency of ch.
52. SLA 1986. with ANILCA.

AS 16.05.255 has at all times here perti­
nent provided generally thae
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(a) The Board of Game may adopt regu­
lations it considers advisable in accord­
ance with the Administrative Procedure 
Act (AS 44.62) for

(2) establishing open and closed sea­
sons and areas for the taking of game;

(4) setting quotas, bog limits, harvest 
levels, and sex, age, and size limitations 
on the taking of game—

Section 6, ch. 52. SLA 1986, AS 16.05.258(0, 
specifically provides that:

(f) Takings authorised under this sec­
tion, ore subject to reasonable regulation 
of seasons, catch or bag limits, and meth­
ods and means___

Pursuant to the foregoing state authority, 
the Board of Game has undertaken from 
time to time the enactment of various regu­
lations pertaining to the taking of moose 
and caribou by plaintiffs, residents of Lime 
Village, Alaska.

It is entirely dear that Congress under­
stood that there would be state regulation 
of subsistence uses end made provision for 
the same in ANILCA. In this regard. AN­
ILCA } 805(d), 16 U.S.C. ) 3115(d), in au­
thorizing state management of subsistence 
usee, provides in port 

Laws establishing s system of local ad­
visory committees and regional advisory 
councils consistent with this section [16 
UJ5.C. 9 3115] shall provide chat the 
S t a t i  r u l e m a k i n g  a u th o r i t y  s h a ll con- 

. tid ir  the advice and recommendations of 
the regional councils concerning the tak­
ing of fish and wildlife populations on 

- public lands within their respective re­
gions for subsistence u see.... If a rec­
ommendation is sot adopted by the State 
rulemaking authority, such authority 
shall set forth the factual basis and the 
reasons tor '.is decision.

(Emphasis supplied.) Plaintiffs do not 
challenge the Board of Game's power to 
promulgate regulations.

Plaintiffs do challenge the Board of 
Game’s various regulations which establish 
seasons and bag limits for the taking of 
moose and caribou. They contend these 
regulations are "arbitrary, unreasonable,

and unnecessary, and they fail to accord to 
plaintiff and his class the priority for non­
wasteful subsistence uses required by Sec­
tion 804 [16 U.S.C. § 3114] of ANILCA." 
Plaintiffs’ Second Amended and Supple­
ment^ Complaint at 9, 115.

Section 807(a) of ANILCA, 16 UEC.
9 3117(a), provides in pertinent pert 

Local residents . . .  aggrieved by a fail­
ure of the State . . .  to provide for the 
priority for subsistence uses set forth in 
section 3114 of this title (nr with respect 
to the State as set forth in a State law of 
general applicability if the State has ful­
filled the requirements ol’ section 3115(d) 
<jf this title) may . . .  file a dvil action in 
the United States District Court for the 
District of Alaska to require such actions 
to be taken as are necessary to provide 
for the priority.... In a dvil action filed 
against the State, the court shall provide 
relief, other than preliminary reiief. by 
directing the Stats to submit regulations 
which satisfy the requirements of section 
3114 of this title; when approved by the 
court, such regulations shall be incorpo­
rated as part of the final judicial order, 
and such order shall be valid only for 
such period of time as normally provided 
by State law for the regulations at issue.
Defendant does not challenge this court's 

jurisdiction, nor does it contest this court's 
authority under ANILCA 9 307, 16 U.S.C.
9 3117, to invoke the remedy which plain­
tiffs seek in the event that the Board of 
Game regulations are found deficient or 
unlawful It is therefore this court's duty 
to determine whether or not the Board of 
Game has failed to afford subsistence uses 
of moose and caribou the priority to which 
these uses are legally entitled and. if so, to 
require defendant through its Board of 
Game, to adopt and to submit new regula­
tions to the court for review.

(1] Section 807 of ANILCA. 18 U.S.C.
9 3117, does not prescribe any particular 
mode of analysis for au inquiry into the 
consistency of state rulemaking with the 
State's general law on subsistence. Since 
both ANILCA { 305(d). 16 U-S.C.
|  3115(d). and AS 16.05.255(a) expressly
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contemplate a formal rulemaking proem, 
and line* it is abundantly dear, from tht 
record before tht court, that tht State of 
Alaaka undartook to tmploy a formal rule­
making proem as required by AS 16.05.- 
256(a), the court atlteti u  the appropriate 
node or acopt of review that employed in 
aaaiofoue federal proeeedinfs for the re­
view of formal rulemaking uadertalcen by 
foderal agencies.7 Thus, "rulemaking 
must be set aside if arbitrary, capricious, 
or an abuse at discretion.” Citizens to 
Preserve Overton Park, Inc. v. Valve, 401 
U.S. 402. 413-14, 91 S.Ct 814. 822. 28 
LBd.2d 136 (1971); American Twtaboat 
Association a Baldngt, 738 F.2d 1013, 
1016 (9th Cir.1984). In the latter case, the 
Ninth Circuit Court of Appeals elaborated 
on the seope of review in esses such as this 
sa follows:

Despite the narrow scope of review 
under this standard and the broad discre­
tion afforded NOAA in administering the 
B1MPA, we affirm the decision of the 
district court In doing so, we have in 
mind the rule that even though an agen­
cy decision may have been supported by 
substantial evidence, where other evi­
dence in the record detracts from that 
relied upon by the agency we may prop­
erty find the agency rule was arbitrary 
and capricious.

Id. at 1016.
More generally, but also appropriate to 

this case, Professor Davis in his text ad­
dressed the issues which might arise with 
regard to legislative rulemaking (and plain­
ly the regulations with which we deal are 
such) as follows:

Whenever a legislative body has delegat­
ed power to an agency to make rules 
having force of law (whether or not the 
delegation a exp bat) the rules the agen­
cy makes pursuant to the granted power 
have the same force u  a statute if they 
are valid, and they are valid if they are

7. th e  court recofniaae that tin State d o t not 
ta rn  the n eo n  of a federal efeacy. Kmmaa 
M fa e  TrOm « Skew of M ake. MO F-Zd 312. 
113-M (M l a - . l t tS ) .  th e  mope of review here 
idepm l U appropriate to the ew e's statu* as a 

At at 314.

coostitutioaal within die granted power, 
and issued pursuant tn proper procedure: 
a court may or mere substitute its judg­
ment as to Jts content of s legislative 
rule than it may substitute its judgment 
as to the content of a statute.

K.C. Davis, Admtnsstrativs taw  A 
Government at 119 (2d ad. 1975).

In this esse, the challenge is not a consti­
tutional one. Rather, the issues presented 
here have to do with whether or sot the 
Board of Game regulations imposing sea­
sons and bag limits upon subsistence hunt­
ers are or are not “within the grant of 
power'’ accorded the Board of Game by 
Alaska's second subsistence law. Id. The 
case also presents issuts of whether or not 
the Board of Gama failed to use proper 
procedures. The court's point of reference 
for purposes of evaluating the Board of 
Gama regulations is Alaska's second sub­
sistence law because, sa dismissed in the 
above background material, the State's reg­
ulatory scheme has “supplanted] the fed­
eral regulatory scheme”. Kenaitze Indian 
Tribe, at 314. Regulations which are sot 
within such grant are unlawful and muse 
be enjoined as required by ANILCA 
$ 807(a), 16 U.S.C. $ 3117(a).

B.

History of Adaption of Bay Limits A 
Seasons Jbr Lime Village

The underpinnings for defendant's mo­
tion for summary judgment on the iaaue of 
the bswfofaiesa of the Board of Game’s 
regulations pertaining to the taking of 
moose sad caribou by plaintiffs are to be 
found in state law and the record of pro­
ceedings before the Board of Game. There 
is no disagreement between the parties as 
regards the makeup of that sdministntive 
record which consists of both transcribed 
Board proceedings and exhibits.*

S. Duriaf the count of ha tmiym ot the lewd 
of Game prnreerfinjt. toe eour became uo* 
certain »  to whether oartain of the exhibits 
before the court ware e n tity  brfore the Beard 
of Game Since the court's task Is to evaiae* 
the work of the Beard at Caraa sad the cona*. 
cncjr at that work wtia state lew. it is not appro- 
prtatt (except is menial dmmraancaa tad for
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA

KATIE JOHN, DORIS CHARLES, and  
MENTAS7A V ILU G E COUNCIL,

Plaintiffs,
v s .

STATE OF ALASKA,

Defendant.

No. A85-698 Civil

O R D E R

(Cross-Motions for 
Summary Judgment)

The court now has before it plaintiffs' motion for 
partial summary judgment and defendant's cross-motion for partial 
summary judgment. The court has heard oral argument, and these 

motions are ready for decision.
Plaintiffs have brought the instant suit pursuant to 

16 U.S.C. 5 3117(a), the Alaska National Interest Lands Conserva­
tion Act (ANILCA). Plaintiffs Katie John and Doris Charles live 
in rural Alaska at Xentasca Village and Doc Lake. Alaska, both of 
which villages are in the Upper Copper River Valley.

‘P.DER ■ Cross-Motions for Surmarv Judgment: Pace : o f  25
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Plaintiffs contend that for significant periods of 
time, they and their neighbors carried on a subsistence fishery 
at the confluence of Tanada Creek and the Copper River. This 
site was once the location of a village known as "Batzulnetas". 
The village was abandoned in the early 1940’s, but a subsistence 
fishery was continued at this sice until 1964 at which time the 
subject portion of the Copper River was closed to subsistence 
fishing by the fisheries authorities of the State of Alaska.

As contemplated by ANILCA, Che State of Alaska has 
adopted a law of general applicability with respect to subsis­
tence hunting and fishing.^ 16 U.S.C. § 3115(d); AS 16.05.258. 
By the latter statute, Che State of Alaska became entitled to 
manage fish and game resources on both state and federal lands on 
the condition that subsistence uses be afforded the statutory 
priority contemplated by Congress when it adopted ANILCA. 
16 U.S.C. § 3114. The somewhat difficult history of Alaska's 
endeavors to effect the subsistence priority intended by ANILCA 
is set out in detail in this court's memorandum of decision in 
Bobby v. State of Alaska. 718 F. Supp. 764 (D. Alaska 1989).

At the time this litigation was commenced, state fish 
management authorities had adopted regulations which restricted 
the Copper River subsistence fishery to areas downstream from the 
confluence of the Siana and Copper Rivers. As a consecuer.ee. and

But s e e . McDowell v. State of A l a s k a . No. 35-0 ' %laska 
Sup. CF! S e c . 22. 1959)”

i
i

I
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over che objections of plaintiffs Katie John and Doris Charles 
who had submitted a proposal for a subsistence fishery at this 
site, subsistence fishing was not permitted at Batzulnetas. 
Thereafter, more or less annually, the plaintiffs’ desire for a 
subsidence fishery at Batzulnetas was reviewed by the Board of 
Fisheries (hereinafter ’’the Board”). Most recently, a rule- 
miking hearing was conducted by the Board in 1988. That proceed­
ing resulted in che adoption of a subsistence fishing regulation 
which provided, in pertinent part:

(i) Salmon, ocher than chinook salmon, 
may be taken in the vicinity of che former 
Native village of Batzulnetas under che 
followir.z conditions:

• • • •

(5) salmon may be taken only from June 1 
chough September 1 or until the season is 
closed by’ emergency order: fishing peripris
are to be established by emergency order and 
are two days per week during the month of 
June and 3.5 days per week for che remainder 
of the season ....

5 AAC 01.647(i)(5) (1983)/
The constraints imposed by subsection 647(1)(5) are now 

the focal point of che dispute between che parties. Plaintiffs 
had urged the 3oard to allow fishing sever, cavs a week, and 
in lieu of che periodic closures had proposed chat chey  be

The full t e x t  o f  5 AAC 01.647';.: is s e t  cur in A p p e n ­
d i x  I .

ORDTK. 'Cross-Mot:crs for Surrarv Tudgr«rr
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permitted Co fish uneil 3,500 sockeye salmon were taken during 
che June Chrough August season.

By cheir first cause of action, plaintiffs contend that 
che foregoing regulation fails to afford them che priority with 

respect to the caking of fish for subsistence purposes to which 
they are entitled under 16 U.S.C. § 3114. Defendant has denied 
che substance of this allegation. The court has heretofore con­
sidered and ruled upon plaintiffs' motion for a preliminary 
injunction with respect to plaintiffs' first cause of action, and 
that motion was granted.

Pursuant to ANILCA, 16 U.S.C. $ 3117, it is the court's
duty to determine whether or not the Board has failed to afford
plaintiffs the subsistence rights to which they are entitled; 
and, if so, the court must call upon the Board to adopt and
submit new regulations for court review. The court addressed the 
question of the scope of review to be employed in evaluating 
those regulations in Bobbv at page 771. The court there held 
that it would consider whether state regulations were "constitu­
tional, within che granted power, and issued pursuant to proper 
procedure ...." K.C. Davis, Administrative Law & Government at 
119 (2d ed. 1975). The court further held that it would set
aside, as arbitrary or capricious, regulations which did not have 
adequate evidentiary support. Citizens to Preserve Overton Park, 
Inc. v. Volpe, 401 U.S. 402, 413-14 ( 1971); American Tuna 3oat 
Association v. Baidrize. 738 F.2d 1013, 101c (9th Cir. 1 9 3 4 ) .

TRUE?. 'Cross-Motions for Sutnmar- Judcmer.t! ?a»e  4 o f  25
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Since writing the Bobbv decision, and In conjunction 

wich the oral argument of thi* case, the court has achieved an 
even clearer perception of the appropriateness of a limited
record review rather than da novo proceedings for Che evaluation

3of Board regulations impacting the use of wildlife.
Firstly, the Board must bring considerable expertise to 

the complex fish management questions that come before it. This 
court does not have that expertise. While the court is quite 
comfortable (and hopes the parties will come to be also) in its 
role of the reviewer of agency rule-making employing the test set 
out in such authorities as Citizens for Overton Park. American 
Tuna Boat Association, and K.C. Davis, Administrative Law & 
Government at 119 (2d ed. 1975), the court should r.oc--for lack 
of expertise--make the fine, scientific, wildlife management 
decisions which are called for by state and federal law. In 
short, the fish and game management ought to be done by the fish 
and game managers. This court is not qualified to make de novo 

decisions in chat area.
Secondly, plaintiffs do not point to any persuasive 

authority to support their argument for d« r.ovo review of Board 
regulations. No such provision is contained in 16 U.S.C.
? 3117(a). Moreover, the latter statute expressly specifies that 
the relief to be afforded plaintiffs in a civil action such as

For the sake of completeness, however. we note chat 
this court does, and has here carried out a de r .?"o consid­
eration of legal issues.

f'P.IER ' C m s s - M o t i o n s  for Summary Judgment ?.:ce 5 of 15
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this against che State of Alaska is a directive chat che Scace 
"submit regulations which satisfy che requirements of [16 U.S.C. 
S 3114]." Such relief implies clearly a "review” role, not a 
redeterminacion and ruling by this court. It makes no sense for 
this court to make a new record of evidence if, as Section 3117 
requires, the only relief a plaintiff can obtain from this court 
is a remand to Che state agency for new rule-making.

In considering and granting plaintiffs' motion for a 
preliminary injunction, the court identified a controlling issue 
not raised by the parties. This issue required the grant of a 
preliminary injunction and requires the granting of plaintiffs' 
motion for partial summary judgment as to their first cause of 
action. The issue so identified and raised has to do with the 
requirement chat regulations be adopted pursuant to proper proce­
dures. AS 16.05.258^ requires chat the Board employ a specific 
mode of analysis in che assessment of subsistence uses of fish 
stocks and the allocation of the same to users. The 3oard is 
required to identify fish stocks which are used for subsistence 
purposes, to determine what portion of chat stock can be har­
vested, and to determine how much of che harvestable portion of 
the fish stock is needed to provide a reasonable opportunity for 

subsistence uses to be satisfied.

ib e  r u i . :er: of this statute ts set our in A p p e n ­
dix T ?
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The Board identified the Tanada Creek sockeye salmon
run as being subject to customary and traditional, subsistence
use. However, in dealing with questions of plaintiffs' usage of
the Tanada Creek sockeye salmon stock in March of 1988, Che Board 
did not have sufficient data to do the required analysis of
plaintiffs' usage of that fish stock, nor did Che Board have 
sufficient data to do the required analysis with respect to what 
quantity of fish were "harvestable". AS 16.05.258(c). While the 
Board grappled at great length with the question of how much of 
the harvestable portion of the Tanada Creek salmon run was needed 
to provide a reasonable opportunity to satisfy the subsistence 
uses of those stocks, the Board ultimately made no determination 
of plaintiffs' needs or what was harvestable under Section 258.

In order for this court to sustain regulations adopted 
by the Board in furtherance of rural Alaskans' entitlement to a 
subsistence fishery, the court must be in a position to ascertain 
by reference to a record and to Board findings that the Board has 
followed Che statutory procedure for assessing subsistence usage 
and allocating fish stocks to chat usage. In this case, the 
necessary data did not exist. The 3oard was unable to make the 
determinations which Che statutory procedure recuires. As a 
consequence of this deficiency, the court entered its preliminary 
injunction requiring chat the Board permit a subsistence fishery 
in favor of plaintiffs, and requiring chat the Board eacher the 
reeded data during 1989. Order of June c. 19S9. rcr the same 
reason, the court must now grant plaintiffs' mccior. for partial

ORDER (Cross-Motions fcr Summarv Judsmenc
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JwDGS HOLLAND:

It certainly won't end the world. It would turn it 

upside down as far as fish management concerning Alaska. I trust 
I won't surprise anyone if I tell you that I'm going to take this 
matter under advisement. Consider it some further. But having 
said that I do want to share with you some preliminary feelings 
that I have on the case. In fact, tell you vhat I tentatively 
propose to do with this case Z emphasize that thxs is & preliminary 
tentative view of the matter. I reserve the right to change 
direction completely in matters of further analysis of the 
situation. As I see this matter right this minute I believe that 
the federal government's construction of the term "public lands" 
was deficient. I'm afraid that the secretary's definition of 

' public lands suffers from the same kind of difficulty that the 
state's handling of the term "rur al" had in the Kenaitze case that 
some of you are recently familiar with. When that case got to the 
Circuit court, the state and perhaps in some sense myself were 
taken to task for Z think they call it a wooden definition of the 
statute the term rural. I say that X think the federal government 
in this instance is guilty of the seme kind of hyper-technical 

construction of the term public lands. In having said that, you 

should not jump to the conclusion that that means that x am going 
to go directly to taking this issue, that I am going to rewrite the 
seerttary's regulation for it. I don't think that's ay function. 
I am not at all sure, despite the difficulty that I have with ths 
definitional process, I am not all convinced that the secretary's

t X H IB IT  A -  r a c e  2
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position here (indiscernible) If I have leanings at all, quit* 

frankly, they are leanings in the direction cf a belief that the 

secretary was on the right track in attempting to deal with 

subsistence on an area basis the problem is that if the definition 
of the area where this regulation would apply hasn't been 
satisfactorily justified in my mind. Again, 1 say I'm concerned 
that in this instance the secretary may have reached what could be 
a right answer but for a wrong reason. On faulty premises which I 
think cannot sustain the regulation. In the technical sense of 

things I'm.saying that tentatively 1 think the regulation has been 
adopted arbitrarily for a legally insufficient reason. I'm also 
stating that it may be possible for the secretary to fix his 
regulation by some further ' analysis, by some further public 
hearings or whatever he is required to do in the process. 
Tentatively I'm going to remand this matter to the secretary for 
further review of this regulation and assuming that I do that 

partial of the remand will be a most serious urging that the 

secretary must fully consider and then enunciate the policy 
considerations upon which be makes whatever determination comes out 
of this remand. Let me very candid with you about what ay concern 
is. I have said before and 1 will say it again that I believe the 

Kenaitze case was wrongly decided. I believe it was wrongly 
decided because parties and I did not adequately provide the 

^  appeals court with the material which had it been available might 
have mads the difference in terms of explaining that what is rural 
in the outskirts of Los Angeles or Sar. Francisco may look highly
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urban ar.c very bicr.lv industrialized to z.-.a State of Alaska. z  

think we fell down there and we paid the price for it. I'a very 

concerned that if this case were to go bey ond this court. in its 
present (indiscernible) that ve would have the sane thing all over 
again. I'a confident that ve would have it in appellate court 
telling the secretary that he was being stingy, that he was being 
hyper-technical, that if he had good reasons for building the hinds 
of fences that he did around subsistence that: he didn't explain it. 
And again, ay worst (indiscernible) is that ve would have a 
decision that would be, that would dictate some results, that ve 
cannot, could not, alter once they cone fron an appellate court. 
I think that at this stage of things we have an opportunity, the 
secretary has an opportunity, to rethink this Batter. When the 
secretary does that, with hopefully soae guidance from me, we oay 
have a different regulation, ve aay have the same regulation, but 
hopefully ve will have a regulation that is founded upon a somewhat 
more generous interpretation of the terms public lands and with a 
more adequate analysis of not just the history that lead to the 
regulation but also the very difficult policy considerations which 
are implicated in this regulation. I don't, there is sose things 

that sees to get argued here that X would have thought were beyond 

any argument, what X started to say and then it waffled over, is 
that X don't think anybody would disagree that one of the primary 
goals and purposes of statehood for Alaska was to transfer control 
over fishing and hunting out of the federal government and into the 
state authorities. This case, this problea, has the potential for



practical purposes, control over fisheries to the federal 
government. It gives me a great, great deal of pause to consider 
upsetting that purpose. Because of a regulation that X think nay 

be proper but has not been adequately justified. Again X say 
that's what X think about the natter right now, we are going to do 
our best to reevaluate this position and to give you a written 
decision on it vhieh will provide soae guidance for .rural concern 
in what x believe will be a reaand to the secretary for sane
further consideration. Lest I. drag this out any longer let me just
• * » • * • » « « * • * • • *  ‘ ** • * * * . 
say-quickly because I'skipped past' something that X meant to say.

I think its extremely iaportant that the State of Alaska be
«• , j * 

involved in this process, the regulatory process. X seen no
offense to counsel here, but X see different attorneys* over and, • •

over again representing the state on these subsistence issues. X ’a  
afraid that the state has no corporate memory as far as vhat has 
gone on in the subsistence litigation. The lack of that corporate 
neaory is likely to cause difficulty. The state has a very, very, 

great stake in what is at issue here. And if the state does not 
cone forward with sane assistance or the secretary, it reaches all 

the way back in territorial days. And X mean that literally. Xf 
the state does not reach back into its territorial roots on this 
fisheries issue, and make a record of vhat has gone on, nake a 
record of how the fisheries of this state were decimated under 
federal control enea, the state risks having the same thing happen 
over again. Thank you for your arguamnts today, ladies and
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gentlemen. We'll get you a decision as quickly as we can



United States Department of the Interior

OFFICE OF THE SECRETARY
1689 C Street, Suite 100 

Anchorage, Alaska 99501-5151

June 16, 1992

Honorable Arliss Sturgulewski 
Alaska State Senate 
P.O. Box V, Room 427 
Juneau, Alaska 99811
Dear Senator Sturgulewski:
Enclosed are copies of documents which describe the Federal government's 
positions on the issue of Federal jurisdiction on management of 
subsistence resources in navigable and non-navigable waters.
The first document is an excerpt from the Federal Regulations which are 
now published and will be effective on July 1, 1992.
The second document is a copy of a brief filed in pending litigation.
The pertinent discussion starts on page 5 of the brief and continues 
through most of page 11.

Curtis V. McVee
Special Assistant to the Secretary

Enclosures
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VIII of ANILCA relevant to the taking of fish and wildlifs on public 
lands in the Stats of Alaska. Tha ragulations of this Part do not 
pannit subsistence usss in Claciar Bay National Park, Kenai Fjords 
National Park, Kataai National Park, and that portion of Danali National 
Park astablishad as Mt. McKinley National Park prior to passage of 
ANILCA, where rubsistence taking and uses are prohibited. These 
regulations do not supersede agency specific regulations.
S5* (b) The regulations contained in Subpart 0 apply on all public
lands Including all non-navigable waters located on these lands.
However, the regulations contained in Subpart 0 do not authorize any
subsistence uses in those National Parks listed in §___-3(a). In the
following areas, the regulations in Subpart 0 apply on all Federal 
public lands including all waters located on these lands:

(1) the area beginning at. a point on the boundary between 
the United States and Canada, on tha divide between the north and south 
forks of the Firth River, approxioata latitude 68* 52'N.,
longitude 141* OO'W., thence westerly along this divide and the 
periphery of the watershed northward to the Arctic Ocean, along the 
crest of portions of the Brooks Range and the DeLong Mountains, to Cape 
Lisbume;

(2) the area north of 61* north latitude, south of 61* 21' 
north latitude, west of 163* 40’ longitude and east of the Bering Sea 
shoreline including Hazen Bay;

(3) Nunivak Island and waters of the Bering Sea within one 
mile of its shorelines;

(4) the area west of the eastern most tip of Uniaak Island 
to tha tensinus of the Aleutian Islands, except the area between Akutan 
Pass and Saaalga Island;

(5) Siaeonof Island and all waters of the Pacific Ocean 
within one-mile cf Siaeonof Island;

(6) the Seaidl Islands and all waters of the Pacific Ocean



within on* mil* of each of th* Setnidi Islands;
(7) Kodiak National wildlif* Refuge;
(8) watars of th* Pacific Oc*an *nclos*d by th* boundarias 

of Womans Bay, Gibson Cov*, and an ar*a defined by a lina one-half mil* 
on *ithar sida of tha mouth of Karluk Rivar, and axtanding saaward 3000 
f a a t ;

(9) all watars of tha Pacific Ocaan within 1,500 fs*t 
saaward of tha shoralin* of Afognak Island;

(10) K*nai National wildlif* Rafuga;
(11) Glaciar Bay National Prasarva.

(c) Th* public lands dascribad in S .3(b)(l)-(ll) remain
suojact to chang* through rulsreaking pending a Department of tha 
Interior review of title and jurisdictional issues regarding certain 
submerged lands beneath navigable waters in Alaska.

S .4 D e f in it io n s .

The following definitions apply to all regulations contained in this 
Part.

Aoencv means a subunit of a cabinet level Department of tha 
Federal government having land managasMnt authority over tha public 
lands including, but not limited to, tha U.S. Fish £ Wildlife Service, 
Bursau of Indian Affairs, Bureau of Land Manageswnt, National Park 
Sarvica, and USDA Forast Service.

ANILCA means tha Alaska National Interest Lands Conservation Act, 
Pub. L. 96*487, 94 Stat. 2371, (Dacaaibar 2, 1980) (codifiad, as amended, 
in scattered sections of 16 U.S.C. and 43 U.S.C.)

Barter means the exchange of fish or wildlife or their parts taken 
for subsistence uses; for other fish, wildlife or their parts; or, for 
othsr food or for nonedible itsms other than money, if the exchange is 
of a limited and noncommercial nature.

Board means the Federal Subsistence Board as described in
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the owner no property right or title1in the 
corpus of the water flowing in the natural 
water course, especially where there is a 
constitutional or statutory provision to the 
effect that the ownership of public waters is 
in the state.

78 An. Jur. 2d, Waters § 318 at 756 (1975):
But while a prior appropriator of the water 
of a natural stream secures a property right 
therein, he does not acquire title to the 
running water, at least, not prior to the 
actual diversion thereof, unless he is 
entitled to take and use all of the water of 
the stream. As stated in some cases, an 
appropriator of water does not own the corpus 
of the water, but only its use.
Even if the United States does hold as plaintiffs

allege a reserved right to a portion of the waters in the Copper
River and Tanada Creek as indicated above, this is a usufructuary
right and does not constitute the holding of "title ... which is
in the United States...." 16 U.S.C. S 3102(2). Therefore, the
reserved water right held by the United States doee not, for
purposes of 16 U.S.C. §§ 3113, 3114, transform that water column
into public land for purposes of Title VIII of ANILCA, 16 U.S.C.
§ 3111-3126. Consequently, to the extent that plaintiffs' First
and Second Cavsee of Action are based on the allegation that the
water column constitutes public land, plaintiffs have failed to
state a claim upon wfyich relief can be granted.

C. The Navigational Servitude Does 
Not Transform The Copper River 
And Tanada Creek Into Public Land

In the Complaint 115 at 9-10, plaintiffs allega:
15. Tha Coppar River and Tanada Creek 

also qualify as public lands because the 
United States has interests in waters,

MOTION TO 
DISMISS -  11 -
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including, but not limited to, navigational 
servitude*. The United States also has an 
interest in the waters of th* copper River 
and Tanada Creek based on the Magnuson Fish­
ery Conservation and Management Act, the 
clean Water Act, and th* Alaska Allotment 
Act.

This court has already determined that th* United Statas "does 
not hold title to the navigational servitude* and therefor* that 
"servitude is not public land within th* meaning of ANILCA." Citv 
of Anooon v. Donald Hodel. No. A83-234 Civil (D. Alaska, Memoran­
dum and Order on Subsistence and Trust Responsibility Issues 
filed October 17, 1985 at 15-16)(copy attached hereto as Exhibit 
No. 1), affirmed. 803 F.2d 1016, 1027-28 n. 6 (9th Cir. 1986).

Nothing in th* Magnuson Fishery conservation and Man­
agement Act, 16 U.S.C. § 1801 et seq., creates or confers any 
title in th* United States to th* waters of the Copper River or 
Tanada Creek. That Act relates generally to a fishery conserva­
tion zone, th* inner boundary of which is the seaward boundary of 
any coastal state and extending outward two hundred nautical 
miles. 16 U.S.C. § 1811; Uniter states v. Tsuda Maru. 470 
F.iupp. 1223, 1224 (D. Alaska 1979); State v. F/V Baranof, 677 
P.2d 1245, 1248-49 (Alaska 1984), cert, denied. 469 U.S. 823 
(1984). Sfifi also 16 U.S.C. S 1801(b).

The Clean Water Act, 33 U.S.C. § 1251 et seq., also 
doss not create any title in the United States to the waters of 
the copper River or Tanada creek. While the clean Water Act 
regulates the discharge of pollutants to the waters of the United 
states, 33 U.S.C. §S 1311, 1362(7), 1362(12), that is a regula-

MOTION TO 
DISMISS -  12 -























































































































































































































































































































































SUMMARY OF COMMENTS/SUBSISTENCE LEGISLATION
February 19, 1992
Page 3

Additional points may be gained for:
(5) Number of weeks when taking of fish and game was 

the principal work effort (max. 26 weeks);
(6) Number of households with which fish and game are 

shared (max 10 households);
(7) Whether taking was solely in subsistence use

area.
Taking must be legal, non-commercial, "efficient and 
economical" (not defined). Allowance made for necessary 
non-participation, e.g., military, school. The Boards of Fish 
& Game are responsible for final decisions on points assigned 
to various criteria. Those people who are required to file an 
affidavit or application would have to do so annually.
The Boards must decide for what areas and communities 
subsistence is "a principle characteristic of the economy, 
culture, and way of life", based on a long list of economic, 
social, cultural, and fish and game use characteristics.

3. What fish and game resources are subject to subsistence 
uses?

(A) The Boards decide what stocks and populations have had 
a history of use and dependence for subsistence purposes, 
going back at least one generation. Some areas and some 
species or populations of species would not be included, e.g., 
immediate suburban/near urban areas, and dall sheep in much of 
their range.

(B) The Boards decide if resource abundance is adequate 
for all uses, for subsistence and some other uses, just for 
subsistence, or for only part of subsistence demand.

(C) The ADF&G is responsible for increasing resource 
abundance if it is too low to provide for subsistence and 
other uses.

(D) There is no guarantee of harvest for subsistence, but 
a reasonable opportunity must be provided based on several 
factors relating to resource abundance, management objectives, 
past use patterns (customary and traditional), competition, 
and other factors the Boards decides are important.
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Page 4

(E) The Boards establish subsistence use areas for stocks 
and populations. Usually, this will be one game management 
subunit (GMSU), plus those GMSU's adjacent to it. The Boards 
can change the shape/area if GMSU's don't make sense in terms 
of use patterns for stock or population.

4. Other provisions/definitions:
(A) "Customary Trade" -- allows limited non-commercial 

sale of fish or game, but not to commercial buyers (e.g., fish 
buyers). Boards may restrict or prohibit sales. Fur and 
furbearers are an exception and may be sold as in the past.

(B) "Subsistence Fishing" -- would be done in a 
subsistence use are^ rod and reel prohibited.

(C) "Subsistence" -- specifies taking in a subsistence 
use area for food, clothing, or transportation (dog food) and 
allows sharing, barter (no cash), customary trade, and use of 
non-edible parts for handicrafts. All subsistence uses 
subject to regulation, and consistent with sustained yield.

5. Review
Operation of this law to be reviewed by Governor and a review 
group by June 1, 1994.

6. Concerns

(A) Different procedures for applicants depending on place 
of residency: rural -- no paperwork; regional centers -- 
affidavit; urban -- application form. This was a major issue 
with native representatives. the trade-off was that no one 
was irrevocably classified as a qualified subsistence user.
If it turns out they don't meet individual criteria, priority 
can be revoked.

(B) No mechanism in the bill to verify individual 
qualifications in rural areas and regional centers. The 
Department/Boards need to do this on an ongoing basis to be 
sure the law is defensible, and this need will be explained in 
the bill analysis.

(C) Low/moderate individual requirements for resource use 
and for commitment to subsistence work. Taken together, the
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minimum requirements will put some real limits on who 
qualifies. Technical/legal limitations and compromises 
resulted in lower standards than we sought.

(D) Vague, undefined terms —  "comfort language" —  
without objective criteria give poor direction to the Boards 
and public in several places and provide opening for legal 
mischief.

(E) No "neutrality statement" affirming that this bill 
will not add to or detract from legal arguments re: tribal 
authority over lands, i.e., "Indian Country."



Ref: conamdmt.mss 
CONCERNS WITH A CONSTITUTIONAL AMENDMENT ON SUBSISTENCE

- EQUAL RIGHTS AND COMMON USE —  Equal rights and common use 
of fish and game protected by the constitution must NOT be 
compromised. There 1 s no assurance that any proposed 
constitutional amendment will not compromise those 
protect 1 ons.

- RETURN OF STATE MANAGEMENT —  Amending the state 
Constitution to comply with ANILCA does not return state 
management authority. It ratifies management by federal 
rules (ANILCA) enforced by federal courts. State management 
is not returned until state regulations are enforced through 
state court proceedings.

- "RURAL", "NATIVE", "NO NET LOSS/RURAL PLUS" priority options 
—  Any of these discriminatory criteria can be promoted as 
the basis for a priority if any constitutional amendment is 
proposed. All are unacceptable and inconsistent with the 
interests of the majority of Alaskans. Discrimination based 
on local or rural residency will lead to "Indian country" 
status— tribal governments in control of regulations and 
tribal members exempt from state/borough taxation.

~ CONSTITUTIONALITY OF GOVERNOR'S SUBSISTENCE BILL —  A 
constitutional amendment is not needed to "legalize" SB 
443/HB 552.

- SUBSISTENCE AND SOVEREIGNTY —  Consistent with their "no net 
loss" policy, AFN will undoubtedly oppose any ANILCA 
amendment that does not protect a "community/group based" 
priority and federal court oversight. Both points are 
related to their quest for "Indian country" status.

- ANILCA AMENDMENTS before CONSTITUTIONAL CHANGE: A LEVERAGE 
FOR ANILCA CHANGE —  A constitutional amendment acceptable 
to the majority of Alaskans will not be acceptable to AFN, 
nor will it persuade them to support ANILCA changes. A 
constitutional amendment opposed by AFN but acceptable to 
the majority of Alaskans MAY encourage our Congressional 
delegation to support amending ANILCA in spite of AFN 
objection. Do we have any commitment from them?

- COST/BENEFIT ANALYSIS —  With regard to any proposal that 
would link constitutional change to ANILCA change: A 
cost/benefit analysis balancing potential loss of 
constitutional protection aqainst beneficial changes to 
ANILCA must be kept foremost in mind. Principles of 
individual rights and equal protection must never be



sacrificed. Group (community) rights must never supersede 
individual rights. Group rights and federal court 
intervention both argue for Indian country status and both 
must be eliminated through amendment to ANILCA.

- PUBLIC PARTICIPATION —  Unlike the Governor's bill, proposed 
constitutional amendments and ANILCA amendments circulated 
by the Governor's office were not developed through broad 
public participation.

- CHANGING ANILCA —  There is no guarantee that Congress will 
"fix" ANILCA if Alaska’s Constitution is changed. It would 
be outrageous to compromise Constitutional protection of 
Alaskans’ equal rights and common use of fish and game by 
amending the Constitution in a future hope of getting ANILCA 
changed. Nonetheless, ANILCA must be changed to remove the 
discriminatory rural priority, to remove its inherent 
arguments for "Indian country", to correct bad resource 
management provisions, and to eliminate unconstitutional 
judicial oversight.

- SUBSISTENCE IS NOT "...essentially a native issue" as stated 
by AFN. If subsistence has a priority over all other uses, 
then everyone who uses fish and game or their habitats is 
affected. When a "rural" priority leads to "Indian 
country", as the 9th Circuit made clear would be the case, 
then every current or future tax paying citizen is 
affected.



. YORTH SLOPE BOROUGH
O FFIC E  OF THE MAYOR
P.O. Box 69 
Barrow, Alaska 99723

Phone: 907-352-2611
Jesiie Kaleak. Sr.,

POSITION STATEMENT OF THE NORTH SLOPE BOROUGH
ON THE

SUBSISTENCE ISSUE AND THE SPECIAL LEGISLATIVE SESSION ON SUBSISTENCE
COMMENCING JUNE 15, 1992

SUBMITTED BY
JESLIE A KALEAK, SR., MAYOR,

NORTH SLOPE BOROUGH

As the Mayor of the North Slope Borough, it is my 
responsibility to look after the interests of the people who 
elected me and whom I serve. The majority of the people who live 
on the North Slope continue to depend on the renewable resources, 
be they of the terrestrial, marine or avian species, for their 
sustenance and cultural well being. It is those people who will 
be impacted the most regardless of the outcome of this special 
legislative session to deal with the Governor's Subsistence Bill. 
Therefore, it is important that this position statement clearly 
reflects the wishes of the majority of the people who live on the 
North Slope.

The North Slope Borough consists of an area of approximately 
90,000 square miles with a population of about 5,979 people 
scattered among the eight villages within the boundaries of the 
Borough with about 73% of the population being Inupiat. Since the 
creation of the Borough twenty years ago July 2, 1972, a lot of 
changes have been made on the lives of those people who call this 
part of the world their permanent home. The creation of the
Borough have made things a little easier for the people who live 
here, but still a large majority of them still continue to hunt and 
fish for most of their food regardless of their financial 
situation. Those of us who can afford to buy boats, snowmachines, 
all terrain vehicles and other mechanical means of transport, take 
along those who can't afford them and then share the game that we 
harvest equally amongst ourselves.

Mayor
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THANK YOU MR. CHAIRMAN, MEMBERS OF THE COMMITTEE. MY NAME IS 

JESLIE KALEAK, SR., MAYOR OF THE NORTH SLOPE BOROUGH. I APPRECIATE 
THIS OPPORTUNITY TO TESTIFY BEFORE THE SPECIAL SESSION BEGINS NEXT 
WEEK AND PRESENT THE NORTH SLOPE BOROUGH'S POSITION ON THE 

SUBSISTENCE ISSUE. AS THE PUBLIC ANNOUNCEMENT FOR THIS HEARING 
INDICATED, THIS IS INDEED A VERY IMPORTANT SUBJECT ESPECIALLY FOR 
THOSE OF US WHO LIVE IN RURAL ALASKA.

I'M ALREADY ON PUBLIC RECORD OPPOSING GOVERNOR HICKEL'S 
PROPOSED SUBSISTENCE LEGISLATION. THE GOVERNOR'S PROPOSED BILL DOES 
NOT REFLECT THE CONSENSUS AS CLAIMED. IN FACT, THE JOINT AFN/RURAL 
CAP SUMMIT MEETING ON SUBSISTENCE IN MARCH CLEARLY INDICATED THE 
OVERWHELMING OPPOSITION TO THE GOVERNOR'S PROPOSED LEGISLATION.

THE WAY I SEE IT, A CONSTITUTIONAL AMENDMENT IS THE MOST 
LOGICAL AND EFFECTIVE WAY TO ASSURE SUBSISTENCE USE RECEIVES 
PRIORITY OVER ANY OTHER USES AS WAS CLEARLY INTENDED UNDER TITLE S 
OF ANILCA. A CONSTITUTIONAL AMENDMENT WOULD ALSO BE A PERMANENT 
SOLUTION TO FINALLY PUT AN END TO ANY LAW SUITS IN STATE AND FEDERAL 
COURTS, AS WELL AS ENDING THE DEBATE ON THIS ISSUE WHICH HAS DIVIDED 
RESIDENTS OF OUR STATE.

-1-



9Y NOT TAKING ANY ACTION TO RESOLVE THIS ISSUE, THE STATE HAS 
PLACED ITSELF IN THE POSITION OF POSSIBLY PERMANENTLY LOSING ITS 
POWER TO REGULATE SUBSISTENCE HUNTING AND FISHING ON ALL FEDERAL 
LANDS IN ALASKA. PROVIDING FOR A CONSTITUTIONAL AMENDMENT WILL GIVE 
THE POWER TO MAKE THE FINAL DECISION ON THIS ISSUE TO YOUR 
CONSTITUENTS AND THE RESIDENTS OF ALASKA.

THE GOVERNOR'S PROPOSED LEGISLATION DOES NOT SUFFICIENTLY 
ADDRESS THE FEDERAL MANAGMENT ISSUE. ONLY A CONSTITUTIONAL 
AMENDMENT DECLARING SUBSISTENCE AS A PRIORITY USE WILL SOLVE THE 
PROBLEM.

TITLE 8 OF ANILCA PROTECTS OUR SUBSISTENCE RIGHTS. THESE 
PROTECTIONS ARE THE BACKBONE OF OUR POSITION ON THIS ISSUE. THE 
STATE, THROUGH THE COURTS AND LEGISLATURE AND NOW THE 
ADMINISTRATION, HAS BEEN UNWILLING TO MEET THE PROTECTIONS PROVIDED 
US UNDER FEDERAL LAW. WE DON'T HAVE A POSITION TO BACK DOWN FROM, 
BUT ONE TO PROTECT.

ANILCA PROTECTS OUR CUSTOMARY AND TRADITIONAL USES OF OUR 
SUBSISTENCE RESOURCES. SUBSISTENCE IS A COMMUNITY ACTIVITY, A 
COMMUNITY WAY OF LIFE IN RURAL ALASKA. IT’S NOT AN INDIVIDUAL 
ACTIVITY. OUR TRADITIONAL SUBSISTENCE WHALING ACTIVITIES, FOR 
EXAMPLE, ARE SUPPORTED BY OUR ENTIRE COMMUNITY AND RESIDENTS IN ALL 
TRADITIONAL WHALING VILLAGES. THE ENTIRE COMMUNITY SHARES IN A 
SUCCESSFUL HARVEST.



SUBSISTENCE HAS BEEN OUR WAY OF LIFE FOR THOUSANDS OF YEARS.
IT'S THE BASIS OF OUR CULTURE. IT'S DIFFICULT, IF NOT IMPOSSIBLE,
TO UNDERSTAND THIS WAY OF LIFE IF YOU HAVEN'T LIVED IT. IT'S CLEAR
TO ME THAT THOSE WHO DRAFTED THE GOVERNOR'S PROPOSED LEGISLATION
REALLY DON'T UNDERSTAND SUBSISTENCE. THE LEGISLATION SEEKS TO 

RESTRICT OUR SUBSISTENCE PRACTICES AND DEFINE WHAT RESOURCES CAN 3E 
CONSIDERED FOR SUBSISTENCE USE.

ANYONE WHO EVEN VAGUELY UNDERSTANDS SUBSISTENCE SHOULD KNOW 
THAT OUR TRADITIONAL PRACTICES AND USES ARE BASED UPON AND ARE 
ALREADY RESTRICTED BY NEED AND TIME OF YEAR. AND ANYONE WITH EVEN A 
GENERAL UNDERSTANDING OF WILDLIFE MANAGEMENT SHOULD KNOW THAT 
WILDLIFE CANNOT BE ALLOCATED LIKE FUNDS IN A CAPITAL OR OPERATING 
BUDGET.

I WANT TO MAKE IT CLEAR THAT THE NORTH SLOPE BOROUGH FULLY 
SUPPORTS AFN'S POSITION ON THE SUBSISTENCE ISSUE. AS A RESULT OF 
THE HISTORY OF CONFLICT WITH THE STATE BOARDS OF FISH AND GAME, AFN 
IS RECOMMENDING THE CREATION OF A SUBSISTENCE BOARD. AS I 
UNDERSTAND IT, THIS BOARD WOULD ENSURE THAT THE NEEDED PROTECTION 
FOR SUBSISTENCE USES RECEIVES PRIORITY OVER OTHER USES, INCLUDING 
SPORTS AND COMMERCIAL ACTIVITIES. THIS BOARD WOULD ALSO ALLOW FOR 
GREATER PARTICIPATION IN THE DECISION MAKING PROCESS BY THOSE MOST 
AFFECTED AND MOST KNOWLEDGEABLE ABOUT THE RESOURCES.



THE LITIGATION WHICH HAS SURROUNDED THE DECISIONS MADE 3Y THE 
BOARDS OF FISH AND GAME IS CLEAR EVIDENCE OF THEIR INABILITY TO 
STRIKE A BALANCE BETWEEN COMPETING INTERESTS. THE GOVERNOR'S 
PROPOSED LEGISLATION SIMPLY SIDE STEPS THIS ISSUE BY EXCLUDING 
SUBSISTENCE USE AS A PRIORITY OF THE RESOURCES IN POPULATED AREAS.

I STRONLY URGE YOU TO SERIOUSLY CONSIDER THE SUBSISTENCE 
LEGISLATION DEVELOPED BY AFN AND THE BUSH CAUCUS. IT TREATS ALL 
ALASKANS FAIRLY AND PROVIDES FOR A CONSTITUTIONAL AMENDMENT. THIS 
PROPOSED LEGISLATION, COUPLED WITH A CONSTITUTIONAL AMENDMENT, WILL 
PROVIDE THE NEEDED PROTECTION OF SUBSISTENCE USE OF RESOURCES, ALLOW 
THE STATE TO COMPLY WITH FEDERAL LAW, AND UNIFY THE MANAGEMENT OF 
FISH AND GAME ON BOTH STATE AND FEDERAL LANDS.

AGAIN, THANK YOU FOR GIVING ME THIS OPPORTUNITY TO TESTIFY. 
QUYANAQPAK.



The shares that we each receive is then shared with extended family 
members or friends in the local community or to other members of 
the family outside of the community or outside of the boundaries 
of the Borough.

As stated earlier, several species of animals are abundant 
throughout the Borough, with some species available only in certain 
areas around the difference communities of the Borough. for 
example, I have on occasion sent some walrus meat to my relatives 
or friends in Kaktovik, because the availability of walrus is rare 
and they do like to eat walrus when they can get it from someone 
in the other villages where walrus meat is much more available.

They in turn send me sheep or muskox meat which is not 
indigenous to the area around Barrow, and which by the way is very 
delicious and I like to eat it whenever I have the opportunity to. 
This practice of sharing is one which has gone on for generations 
and continues to thrive to this day. I can go on and on with other 
examples, but I have no doubt that you will hear it time and again 
during this special session of subsistence.

The people of the North Slope are adamantly opposed to 
anything that would disrupt this dependence on the renewable 
resources which they have practiced way before any State and 
Federal rules and regulations were imposed upon them. The people 
who depend on these resources follow traditional rules and 
regulations which were passed on from generation to generation in 
order to preserve the populations which they depend on for their 
very survival. Everyone who hunts and fishes up here knows that 
if they over harvest a population of animals, they will not have 
any animals to hunt. This is ingrained on everybody's mind from 
childhood and throughout their lives.

The position of the North Slope Borough is that we do not 
support the Governor's Bill on Subsistence, but do support the 
efforts of the Alaska Federation of Natives to amend the 
Constitution of the State of Alaska which would effectively bring 
back state management of Subsistence on Federal lands to the State 
of Alaska. Many comparisons have been made between the Governor's 
bill and the AFN backed Bill over the past several weeks which you 
no doubt are aware of or have access to that we won't get into the 
details here. Representatives from the North Slope and interested 
local citizens from the area will be there to help us get the 
message to you about the importance of this issue to our people 
here in the Slope.

I have made public statements in the past to various 
legislative committees and other forums on the need to "give this 
issue to the people of the State and let them make their own minds 
up." We who live in Alaska take pride in the fact that we are 
independent and make our own decisions rather than be dictated to 
by outside forces. Let's show that independence and see where it 
will lead us. I thank you for the opportunity to make our position 
known and please make an informed decision rather than an emotional 
one.



C itq  of CJotovin 
P .O .  Box 6 2 O S 9 
C o io v in . A la s k a  

99762 
P h : (907 ) 779-3211 
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June 11, 1992

To: Governor HIckel
Senator Al Adams 
Represencacive Richard Foscer 
ADF&G Commissioner Carl Rosier 
AFN President
Kawerak Inc President Loretta Bullard

Reference: Subsistence Lifestyle

Our subsistence use is being threatened. They are trying to dictate our use 
and take our fish at False Pass. This will restrict our dependence of fresh 
foods that have no freight cost. To live off the land and water is part of our 
culture ever since time began.

Wildlife protection is needed at False Pass to enforce a limit of their catch, 
so that fishing can continue in the Northern Region. They are cutting off the 
Norton Sound salmon catch in False Pass. It is not fair to us economically, 
because our commercial catch limit is already low, and many of the areas are 
closed for subsistence due to escapement requirements.

Our cultural lifestyle of hunting and fishing is the traditiotial way we feed 
our families to subsidize the high cost of store bought food. There is no need 
to make us innocent rural community residents into lawbreakers. If they say . 
that we can't live off the land, then they will have to feed us in jail or other 
government institutions, or provide more public financial assistance.

Signed by the Golovin City Council.

W i l i o y a S

; ^̂ 3*.
Vice Mayor Charlie Brown

S t
Sec'retaryTTreasurer Wayne Henry Sr

Member Albejrt Jackson ~7 ' 7  ̂ J>
Member Charles Lewis

Member R6y Segock
•__ • ' ( ■  i  1* ■ r ■ - .............. -  — *Member Florence Willova ,j
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June 14, 1992

Members of the Alaska Legislature 
State Capitol 
P.O. Box V
Juneau, Alaska 99801 
Honorable Legislatures:

The Tununak IRA Council understands the Governor Is 
addressing the legislature on his lubslstence bill. We have 
great concerns and opposition to his bill causing an Impact 
and Injustice to our people.

We believe the Issue will not be resolved unless a 
constitutional amendment addressing the subsistence priority 
for the rural community becomes a reality.

We urge you to call for a consftutlonal amendment and 
reject the governer's bill.
SIncere1y ,
TUNUNAK IRA COUNCIL



l / *

I HAVE SOMETHING TO SAY. TLINGIT KA NULGTH YU QU TO A SUK, KITCH 
COOES EESH, SHUNGUKADIE, MY NAME IS ROGER SHEAKLEY MEANING WING 
FOOT FATHER, I AM A BORN AND RASIED ALASKA NATIVE.
AS FOR ONE I CHALLENGE THE THE PRESIDENT BUSH OF THE UNITED STATES 
TO COME HERE IN PERSON TO BACK UP HIS LITERATURE ON SUBSISTANCE 
IF HE CAN’T COME THEN HE BE BETTER OFF LEAVING SUBSISTANCE ALONE.
AS FOR THE GOVERNOR HICKLE I DON’T PUT ANY FAVOR IN HIS LANGUAGE 
AT ALL FOR ONE WHEN HE FIRST CAME IN TO OFFICE HE (QUOTED) 
SOVERNIGN RIGHTS IS NOT EVEN AN ISSUE, THIS HAS SURFACED ONCE 
ALREADY, WHAT WE HAVE BEEN TALKING ABOUT FOR A LONG TIME IT HAS 
SURFACED UP IN ANCHORAGE WHEN AN UPIK ESKIMO HANDED THE GOVERNOR 
A PAPER WITH HIS OWN LANGUAGE ON SUBSISTANCE THE GOVERNOR STATED 
HE COULDN'T EVEN TOUCH IT BECAUSE HE COULDN’T EVEN UNDERSTAND IT, 
AGAIN IT IS SURFACEING AGAIN.
FISHING AND HUNTING, LIVING OFF THE LAND IS A SOVERNIGN ISSUE AND 
WILL ALWAYS WILL BE SUBSISTANCE IS JUST A LABEL, A LABEL YOU THE 
NON NATIVES CAN'T EVEN DEFINE, WE AS TRUE ALASKA NATIVES NEED TO 
DO AWAY WITH THE LABEL SUBSISTANCE AND GO BACK TO OUR ORIGINAL LIFE 
STYLE - SOVERNIGN RIGHTS, IF WE STICK TO THIS LABEL OUR YOUNGER 
GENERATION ARE GOING TO HAVE A HARD TIME TRYING TO (LIVE) BECAUSE 
OF THIS LABEL WHEN THEY ARE ADULTS AND ARE TRYING TO PUT FOOD ON 
THEIR TABLE -THEIR NEXT GENERATION, WILL BE FACED WITH ALL THIS RED 
TAPE, (SUBSISTANCE) WHAT EVER YOU WANT TO DEFINE THIS LABEL AS.
WE HAVE TO MANY NON-NATIVES COMING IN TO THE STATE OF ALASKA 
DECLARING THEIR SELVES AS A RESIDENT, IN-TURN APPLYING FOR (PFD'S) 
PERMANENT FUND DIVIDENDS, TAKING JOBS, AND MAKING LAWS TO SUIT 
THEIR NEEDS, WE NEED TO DECLARE THE STATE A SOVERNIGN NATION AND 
STOP ALL THIS (APPLYING).
WE NEED TO DEVELOPS A (STRONG COALITION) ALL ALASKAN NATIVES 
TLINGIT AND HAIDA AND TSIMPSIAN NATIONS, ALL NATIVE CORPORATIONS 
IN THE STATE OF ALASKA MAKE A FINAL STAND "75n”THIS ISSUE, LETS NOT 
LET THEM MAKE THIS DECISION, IT DOES NOT BELONG TO THEM, TO SAY SO.

4. t/̂



City of St. Kichaftl 
B o h  70 

9t. Miohaal, Alaska 
99659

The Honorable A1 Adame 
Alaaka Stats Senate* 
Ciatriot 23
Juneau, Alaaka 99S01-1182

Osar Hororabla Sanator:

This letter la a request on demand on the vary imocrtant issue 
pertaining to subsistence.

The community of St. Miodael a typioal aubaistenca reliant community.
We have a ratio of 76.09% low and moderate income laval. The thought 
of tha federal government taking over our lifestyle ia ebeurd.

The State of Alaska and it's three branches of governance, judicial, 
legislative, and executive membeiy were e n f u a c e d  to their positions 
for the sole purpose of tha people they represent. The lifestyle 
in rural Alaska is unique ! We ere not wealthy enough to bring 
higher education to our young people ae we depend an euoelstsnce to 
feed our families from aaaaon tc eeason from whioh every type of 
food each eaaaon brings to ua. We d o n ’t have the time or money 
to oell upon the govenor or anyone to bring food on our table each
time we have a crisis. Sut there are times like these we addresa
these issues to people many miles away from our homes eo that
our children will be able to hunt and flah aach time thers ia a
food criais on the table. There ere times we go on for weeks 
waiting for foodstampa or other source of income. Svery election 
year wa ere faced with iaeuea relating to our lifestyle. We vote 
so that our needs be met aepecielly our lifestyle, whioh mesne 
in this cese SUBSISTENCE!!! I d o n ’t know what english version there 
le on subsistence but to me and the people I work for le our living 
standards. Cur diet depends on it. The land and see ia our restaurant, 
wa juat don't run to the nsaraat restaurant to set we have to hunt, 
flah and cook our own food. I don't know what and how wa ahould 
compromise with sport fishermen, Sport fishermen are one thing end 
our lifestyle le another, Sport flehing is an option end our lifestyle 
ia another. If the lawmakers dcn't like the idea of our lifestyle why 
ere they weeting there time in Alaska? This ia where wo wera found end 
this la our lifestyle end this la how wa will llva and no one from a 
law firm will ohanga our amino soldo we are built of native food If 
they went to change our lifestyle they better start restructuring our 
chromosomes in some ioientific lsb. Wa are made how we ^aeMS fad.

City Clark
futile Opinion for Suboletanoe / ' - ¥ 8 6 7

_ t : r r ~i. t t  »rr



Sfebbins Community Association 
General Delivery 

Stebbins, Alaska 99671 
934-4461
June 11,1992

Members of the Alaska Legislature 
State Capital 
P.O. Box
Juneau,Alaska 99801
lhe Stebbins Ccmrrunity Association, IRA Council hereby informs you that it is strongly 
opposed to the Governors subsistence bill. Our Association represents both subsistence 
and ocmnercial fishermen.
Ihe Governor's bill does nothing to sclve the problem of returning management control to 
the State of Alaska and does not adequately protect subsistence uses which are the 
backbone of our way of life, lhe bill would also give too much discretion to the Board 
of fisheries in setting policy and regulations.
The Stebbins Ccrmunity Association,IRA Council advocates and supports a ,'W NET LOSS", 
position established by the recent subsistence summit in Anchorage.

The Governor's staff and the Ccrrmissioner of ADF&G are telling you that most commercial 
fishermen support the Governor's bili.Ihey are also spreading rumors that unless the 
Governor's bill passes the commercial industry will be ruined, lhat is not true. We had 
subsistence priority for years in the State and the cctyinercial industry thrived and will 
continue to thrive even after the existing administration is gene.
Vfe,vehemently urge you to reject the Governor's bill.

Fred Pete,Sr. 
President

CC. Alaska Federation of Natives 
Senator Lyman Hoffman 
Senator A1 Adams



Toksook Bay Traditional Council A

4?; /\JcMS Ljo

June 10, 1992

Members of the Alaska Legislatures 
State Capitol 
P.O. Box v
Juneau, Alaska 99801

Dear Legislatures,
The Toksock Bay Traditional Council, on behalf of the Native 

Cccwunity of Toksook Bay of whom 98% heavily depends on subsistence vay 
of life, wishes to inform you chat we are strongly opposed to the 
current Governor Vickel's Subsistence Bill.

As you can see, we represent both the subsistence and commercial 
fishermen in our area.

The Governor Hickei’s bill does nothing to resolve the problem of 
retunring management control to the State of Alaska and does not 
adequately protect subsistence uses of resources which are the baCdtcne 
of our way of life in the bush. The bill would also allow too much
discretion to the Board c£ fisheries in setting policies .> regulations.

The Governor Hickel's staff and the Comissioner of Alaska Department 
of Fish £< Game are telling you that most commercial fishermen supports 
the Governor’s bill. They are also spreading rumors that unless the
Governor's bill passes, the commercial industry will be ruined. This is 
strictly not a case. We had subsistence priorities for years in the 
State and the commercial fishing industry had thrived.

On behalf of the local subsistence and commercial fishermen, ve urge 
you tc completely reject the Governor's bill as the call of the 
legislatures to Juneau ia a waste of money at this time.

u e rhv

Sincerely,
.TOKSOOK BAY TRADITIONAL COUNCIL
l_xa

(  Joseph Asuluk, Sr.
' Chairman of the Council v
cc: Alaska federation of Natives

Association of Village Council President 
United Villages, Inc.

P.! ' v07’ 4J. < 1 It FAX !90< ■ 'i2> < >!.



June 9, 1992

Members of the Alaska legislature 
State Capitol 
P.O.Box V
Juneau, Alaaka 99601
The Kokechik Fisherman's Association wishes eo inform you chat it la atrongly 
opposed to the Governor's subsistence bill. Our Kokechik Fishermen'a Aaaociation 
repraaenes both subsistence and commercial fishermen.
The Governor'§ bill doe* nothing to solve ehe problem or returning management 
control to the State of Alaska end doe* not adequately protect subsistence uses 
which are the backbone of our way of life. The bill would also give coo much 
discretion to the Board of Fisheries in setting policy and regulations.
The Govenor's *taff and the Commissioner of ADF&G are telling you Chat most 
connaercial fisheries support the Governor's bill. They are also spreading rumors 
Chat unless the Governor's bill passes, the commercial industry will be ruined. 
That Is not trua. We had s subsistence priority for years in the State and the 
commercial industry thrived.
We urge you to reject the Governor's bill.

Kokechik Fishermen's Aaaociation

cc: Alaska Federation of Natives 
Senator Lyman Hoffman 
Senator Al Adams
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State's Subsistence Proposals 
"Stinks"

Alaska was supposed to be given their traditional use of 
fish and game before and after we became a state in 1959, 
which isn't being done. The Federal and State governments 
had to find a way to do away with "traditional use" of fish 
and game. They needed a "substitute" for those words.

Those sport fishermen's lawyers armed with a briefcase and 
pen and ink came up with the word "subsistence" which hadn't 
been invented yet. Brilliant, wasn't it? The sport fishing 
industry is breeding faster than rabbits.

The word subsistence is designed to do away with your God 
given rights to use fish and game wherever you are in 
Alaska.

The Outdoor Council, sport fishermen and the for hire sport 
fishermen groups are very powerful.

By Leo Land, Sr. I
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E X -O F F IC IO  M E M B E R S  
Senator Te.1 Stevens 
Senator F rth *  Murnows* 
C o ng re jsm sn Don Voung

June 21, 1990

The Honorable Steve Cowper, Governor 
Pouch A
Juneau, Alaska 99811 

Dear Gov. Cowper:

The Resource Development Council for Alaska, Inc., would like to express 
its support for legislative action to retain control of Alaska’s fish and game 
resources.

RDC's board and executive committee has had several meetings relating to the 
subsistence issue, including a recent session with presentations by the Alaska 
Federation of Natives and the Nadonal Rifle Association and Alaska Outdoor 
Council. The executive committee appreciates the input and literature 
provided by your staff, and has received information from the congressional 
delegation as well.

After a thorough review of the issues at hand, RDCs executive committee 
passed the following policy statement: "RDC endorses the position of 
keeping subsistence hunting and fishing under state control and 
if a constitutional amendment is required, then RDC supports 
the constitutional amendment."

The council will be sending a similar, more detailed letter to members of the 
Alaska Legislature conveying RDC's intent to work for a positive outcome to 
this dilemma that threatens not only a way of life, but Alaska's resource-based 
economy.

Sincerely,

RESOURCE DEVELOPMENT COl 
for. Alaska,

CIL

Executive Director
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June 21, 1990

Members of the .Alaska House of Representatives 
Pouch V
Juneau, Alaska 99S11 

Dear Representative:

The Resource Development Council for A laska, Inc., would 
like to express its support for legislative action during the 
upcoming special session to retain state control over fish 
and wiidlife management on federal lands.

The pending takeover is an unacceptable subrogation of a 
right that Alaska has enjoyed since statehood, and opens 
the door to a number of scenarios that could not only 
restrict subsistence uses, but stonewall resource and 
econom ic developm ent.

RDC has had several meetings on this issue, with thorough 
presentations from the Alaska Federation o f Natives, 
National Rifle Association and Alaska Outdoor Council. As a 
statewide, non-profit m em bership association, RDC is 
concerned about the far-reaching effect o f federal 
management of fish and game resources.

Congressional leaders warn that the regulations being 
proposed would elim inate aircraft access into national 
parks and there is potential for a similar restriction in the 
future in the refuges, forests and other federal lands. In 
addition, the requirement that game be managed to 
maintain natural populations, as opposed to a sustained 
yield basis, could affect our ability to open the coastal plain 
of ANWR due to the impact it might have on caribou herds 
in that region.

After lengthy review, RD C’s executive committee 
unanimously passed the following policy statement: " R D C  
e n d o rs e s  the  p o s i t io n  o f  k e e p in g  s u b s is te n c e  
h u n t in g  a n d  fish ing  u n d e r  s ta te  c o n t r o l  and  if  a



c o n s t i tu t io n a l  a m e n d m e n t  is r e q u i r e d ,  then  RDC 
s u p p o r t s  the  c o n s t i t u t i o n a l  a m e n d m e n t . ”

RDC has long been active in state and federal resource 
issues and believes the current threat o f federal 
intervention could prove to be a major roadblock in 
Washington. D.C., if the Alaska Legislature does not take 
appropria te  action.

RDC’s primary interest is ensuring that A laska has a 
thriving resource-based economy - a goal that would be 
even harder to attain if  the subsistence issue is kicked 
back to the Interior Departm ent and/or the U.S. Congress. 
Already, Alaska-based environm ental groups and their 
national colleagues have embarked on cam paigns to 
address the subsistence issue, with primary goals to 
designate more federal wilderness in A laska and limit 
access on federal lands.

As you begin the special session on June 25 in Juneau, RDC 
urges you to pass legislation that corrects this situation, 
which threatens not only a way of life, but Alaska's 
resou rce-based  econom y.

S incere ly ,

RESOURCE DEVELOPMENT COUNCIL



POSITION STATEMENT ---  DOUGLAS INDIAN ASSOCIATION
President Henry B. Peterson 
P.O. Box 240434 
Douglas, Alaska 99824

(1.) SUBSISTENCE, is a Basic Right. "Subsistence is a BASIC RIGHT
of Indigenous People. Alaska Native People are 
considered Indigenous People. A Basic Right is 
a right you're born with it cannot be taken away,

(2.) SUBSISTENCE,definition. Our definition is FOOD-GATHERING.

(3.) We are for: NATIVE SUBSISTENCE as TRIBES, NOT JUST SUBSISTENCE.
The documents for Native Subsistence are submitted 
here with our statement.The word "TRIBES” is a 
matter which is also Historically Documented.
The word "TRIBES" is a Political not a racial
definition.

(4.) The TRIBES in Alaska, will lose out if they are NOT considered
in any bill. To pass a bill without the 

* consultation or consent of the TRIBES
in Alaska would NOT be right.

4

(5.) THERE SHOULD BE: "Tribal Cards, issued by the Tribes,
recognized by the Federal and State Governments
for the purpose of SUBSISTENCE maintained
and monitered by the Tribes.



Mr. Chairman and Members of the Committee:

M y name is Willie Goodwin, Jr. I am from Kotzebue and represent 
K ikiktagruk Inupiat Corporation—a Native village for profit 
corporation. This corporation represents 1,852 shareholders, most of 
whom are residents of Northwest Alaska.

I have three points I would like to impress upon the Committee.
First, our Corporation considers subsistence its highest priority. 
Second, we do not desire continued federal m anagem ent of fish and 
wildlife on state lands. Third, we view the means to achieve those 
goals through a constitutional amendment and not through the 
Governor's proposed legislation.

Our Corporation conducts itself with the understanding that the 
protection of subsistence is our first order of business. This may 
seem to conflict with the usual corporate directive of profit-making. 
But above all, the bottom line on our profit and loss statements 
means absolutely nothing to our shareholders if  they are not allowed 
to continue the lifestyle that has held our people intact for thousands 
of years.

Kikiktagruk Inupiat Corporation, as a m ajor landholder, has aligned 
its policies to support the taking of fish and wildlife for subsistence 
uses. It drove our original land selection process and it drives how 
we currently set policies for land use.

W e have been an accommodating landlord, Mr. Chairman. Because of 
our cultural heritage of sharing resources, wc have not enforced a 
policy to prohibit non-shareholders from hunting on our lands. 
However, there may come a day when the friendly landlord finds it 
necessary to say "the rent is overdue, it's time to move out". We 
consider the prohibition of land use by non-shareholders an



unfortunate measure. But if our state government cannot find a way
to allow for the continuation of a rural preference for subsistence, we
will be left with no other choice.

Although the federal government has been a friend to us in many 
respects, we do not see it in anyone's best interest for the federal
governm ent to manage federal lands. It's not good for us. It's not
good for the State. It's not good for the feds.

In our view, the federal governm ent is heavily influenced by interest 
groups whose ideals are diametrically opposed to ours. By this I 
mean the well intended, yet shortsighted, objectives of certain 
environm ental groups. We see their fingerprints on how the federal 
governm ent currently  deals with the four national parks and two 
national w ildlife refuge systems used in this area for subsistence.

If we are going to retain state management, it only makes sense to 
find a solution that truly gets us where we want to go. The 
Governor's bill does not satisfy ANILCA--your own attorneys have 
advised you o f this. Worse yet, the Governor's Office has expressed 
it's own doubts.

Enough time has been wasted. Let the people of this state decide. 
Disregard the Governor's proposal, which gets us nowhere, and allow 
a constitutional amendment to come forward so that we can all solve 
this problem .

Thank you.



ALEUTIANS EAST BOROUGH
SERVING  THE C O M M U N IT IE S  O F  

I K ING C O V E  ■  SAND PO IN T ■  AKUTAN ■  C O LD  BAY ■  FALSE PASS I I N ELSO N  LAG OO N

June 9 . 1 9 9 2

Senator Fred Zharoff 
3 1 1 1  C S t. - Suite 5 2 0  
A nchorage, A K  9 9 5 0 3 -3 9 5 7

Dear Senator Zharoff:

The A leutians East Borough Assem bly instructed me to w rite  you expressing its 
deep concern and adam ant opposition to the AFN subsistence proposal. W hile the  
Assem bly does not support Governor H ickel's  subsistence bill because it is w e a k  on 
subsistence, it cannot support the AFN proposal. The creation of a subsistence  
board, w h ich  has more pow er than the Boards of Fish and G am e, the lack of 
definitions w ith in  the bill, especially of "custom ary" and "traditional" use and 
custom ary trade of subsistence will accom plish w h a t the Board of Fish and the  
courts have failed to do -- abolish the June fishery w ith in  Area M . I am sure th a t I 
do not need to  remind you th a t this issue w e n t before the Board of Fish three tim es  
th is year and w e  are now  aw aiting a court decision from  N om e.

I w as  talking yesterday to Della Trum ble, of King Cove. Expressing her frustration  
over the co nflic t be tw een  subsistence and com m ercial fishing be tw een  d ifferent 
areas of the S ta te , she said something extrem ely simple and ye t profound: 
"Subsistence should not be used by one group of A laska N atives to  annihilate 
another group of A laska N atives." Adoption of HB 5 9 2  will destroy the econom ic  
and social fabric of our region and result in a negligible increase of subsistence and 
com m ercial salm on elsew here in the S ta te .

W hile it is true th a t our residents could fish for som e groundfish species, it is the 
June red salm on season th a t provides significant incom e and em ploym ent for our 
residents. A n y  argum ents to  the contrary are fa lse. If m y le tte r sounds strident, I 
apologize. H o w ever, the passage of HB 5 9 2  is perceived by the  AEB Assem bly as 
sounding the  death  knell for our region.

S incerely, -

R obeft S. Ju ettner  
Borough A dm inistrator

RSJ:em n

« 3K  P LAN N ER  
BOX 349  
SAND POINT, ALASKA 99661 
(907) 383-2699  

(907) 383 -3496  FAX

8 0 R 0 U G K  A DM IN IS TR A TO R  
1600 A STREET, S U ITE  103 
A N C H O R A G E . ALASKA 99501 -5146  
(907) 274 -7555  
(907) 276 -7569  FAX

FIN A N C E  D IR E C TO R  
P.O. 8 0 X  49
K IN G  C O V E . ALASKA 99612  
(907 ) 497 -2588  
(907) 497 -2386  FAX



UNITED FISHERMEN OF ALASKA

June 16, 1992

211 4th Street, Suit 112 
Juneau, AK 99801 

907-586-2820 
Fax# 907-463-2545

M E M B E R  A S S O C IA T IO N S

Alaska Crab Coalition  
Alaska Independent Fishermen's  

Marketing Association 
Alaska Longline Fisherman's  

Association 
Alaska Trollers Association 
Bering Sea Fisherm en's Association 
Bristol Bay Driftnetters Association 
Concerned Area 'M ‘ Fishermen  
Cook Inlet Aquaculture Association 
Copper River Fisherm en's Cooperative  
Cordova District Fishermen United  
Kenai Peninsula Fishermen's Association 
North Pacific Fisheries Association 
Northern Southeast Regional 

Aquaculture Association 
Peninsula M arketing Association

• irsburg Vessel Owners Association 
ce W illiam Sound  
Aquaculture Association  
Prince W illiam Sound Seiners Association 

Seafood Producers Cooperative  
Southeast Alaska Seiners  
Southern Southeast Regional 

Aquaculture Association 
United Cook Inlet Drift Association 
United Southeast A laska Gillnetters 
Western Alaska C ooperative  

Marketing Association
Area K Seiners Association

Dear Legislator:

United Fishermen o f Alaska (UFA) has a long standing interest in the subsistence law so far 
as the law impacts commercial fishing. UFA's involvement has t>een one o f  support for a 
subsistence priority w hile trying to protect and m aintain a healthy com m ercial fishing 
industry. This position reflected the fact that many o f  our members participate in both 
commercial and subsistence fisheries. To accomplish this goal UFA focused on the need for 
consistent definitions in state and federal statutes. While the circumstances o f the subsistence 
debate has changed over the years, the  context for resolution has alw ays rem ained the 
same defining key terms.

In the spring o f 1989, Alaska learned that it's definition o f  rural was not valid in the federal 
courts. At that time, the State o f  A laska sought a simple resolution. . . insert the State's 
definition o f  rural into ANILCA. As you can see by the enclosed letter (Attachment A) from 
Senator Stevens, such technical amendments to ANILCA were once viewed as possible. In 
fact, Congressional action on inserting the State's definition o f  rural was moving along until 
Native leaders objected.

Then came the M cDowell decision and the em phasis switched to a “rural" constitutional 
amendment. In this context, UFA then re-examined the subsistence issue and found that a 
simple constitutional amendment for "rural" was not enough to address the other outstanding 
problem s w ith inconsistent definitions in federal and state statutes. In February 1991, UFA 
developed a position paper outlining the need for a more com prehensive resolution o f 
subsistence (Attachment B).

Instead o f  moving toward resolution, Alaska has moved further away from a fair and 
reasonable subsistence priority. At this time under current state law, we have a situation 
whereby all Alaskans are qualified as subsistence users and where all stocks are subject to 
subsistence use. UFA has always found this situation to be unfair to all users o f  the resource. 
As such, UFA's Subsistence Com m ittee focused a great deal o f  attention on this issue, 
thereby allowing UFA's Board o f  Directors to act constmctively on legislative proposals.

At UFA's last annual meeting (Feb. 92), all Board members present voted to support the 
Advisory Council's legislation. The primary reason for this strong show o f  support was that 
this legislation included a complete 6et o f  defin itions.. .definitions given for and by Alaskans 
and not by federal courts.

We realize that subsistence is an extremely complex issue, and that the natural inclination o f 
elected officials is to avoid such contentious issues. It can no longer be avoided and the 
Advisory Council's legislation is that essential first step  in achieving a com prehensive 
solution for all Alaskans.

Very truly yours,

Legislalion:Special Session (6/92)

Executive Director
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J A M  1 1  H  I N G U S H  I T A / f  D l * l  C T O *
J  K U T H  r i N N I O r .  M IN O R IT Y  S T A / f  C M U C T O A

‘Hnitcd States Senate
C O M M ITTE E  O N  A PP RO P R IA TIO NS  

W a s h i n g t o n , DC 2 0 5 1 0 - 6 0 2 5

June 2, 1989

Kate Graham 
Executive Director 
United Fishermen of Alaska 
211 4th Street, Suite 106 
Juneau, Alaska 99801
Dear Kate:

Thanks for your letter regarding the subsistence 
provision in the Alaska National Interest Lands Conservation 
Act.

Changes must be made in ANILCA to allow for better game 
management in Alaska. We are working with the Governor and 
his staff, particularly in view of recent court actions, to 
assure that federal and Alaska laws are compatible. The 
1980 Act found the laws of Alaska in effect in 1980 were 
compatible. The State of Alaska has changed its laws and 
court opinions have clouded this issue.

I want to assure you that we are trying to get the 101st 
Congress to address this issue and I appreciate your writing 
to me so that I'know your views.

With best wishes,
CoV’dially,

• /

TED STEVENS



Attachment B

UNITED FISHERMEN OF ALASKA
i -r— , 1 mia- n —nr~i i iinnr-n n— i- ibi, i

211 4th Street. Suite 106 
Juneau. AK 99801 

907*586-2820

UNITED FISHERMEN OF ALASKA 

ISSUE PAPER ON SUBSISTENCE

UFA supports subsistence-based use of fish and game populations in Alaska, but 
believes that such uses must be bound at an historical level.

UFA recognizes the problems of conflicting federal and state laws relative to 
subsistence. UFA members and all other commercial fishermen in Alaska have 
a great deal at stake as subsistence law and practices are re-defined in the wake of 
recent legal decisions. We desire to work with the administration, legislature, 
Congress, and subsistence users in resolving this complex issue.

Any resolution must, to be acceptable to UFA, address the following points:

* Problems resulting from multiple jurisdiction in fisheries 
management (i.e. Glacier Bay) need to be addressed immediately. If the federal 
government takes over, the state should attempt to reach an agreement that 
would limit jurisdiction over fish and game resources on state lands and waters. 
The question of how far beyond federal lands the jurisdiction extends for purposes 
of subsistence management must be answered to the state's satisfaction. Should 
the state pursue control of our fish and game resources to protect the conser/ation 
cf the resources and economic stability of its residents?

* Clear policy direction needs to be provided to the Boards of 
Fisheries and Game and other regulatory agencies creating subsistence 
regulations.

* UFA members are concerned with an apparent pattern of 
increasing sales of subsistence harvests. The potential for major growth of 
subsistence catches sold under the "customary trade and barter" clause as 
evidenced in the U.S. v. Tadamitsu Sakurai decision needs to be examined.



* An enforceable and mutually protective definition for "priority" 
as it relates to competing fishery uses must be developed. There is a flurry of law 
suits, both filed and pending, that are using subsistence "priority" as a legal 
weapon against commercial fishermen.

* The definition of subsistence "use" and subsistence "user" 
needs to be clarified for the public as it relates to the implementation of Title VIII, 
Section 804 of ANILCA which affords priority.

* Alaska's population has grown over time and will continue to 
do so; As urban and rural areas become more heavily populated, it will not be 
possible to provide for the increasing subsistence demands for fisheries resources 
without displacing other users, including historical subsistence users and 
commercial fishermen. Subsistence conflict resolution must provide protection 
for existing commercial fisheries.



X O N l A a ,  I N C .

)B  Street, Su ite  407. Anchorage, A K  99503 (907)361-2668 • FAX (907) 562 5258 t

Ja n a 15, 1992

Alaska State legislature 
State
Juneau, Alaska 99801-1182 
Ladies ft Gentleman:

m  April z sent a letter to each state legislator regarding the need 
to address the "subsistence issue" during the regular session, 
unfortunately this did not occur thus necessitating the ̂ srrle] aasalm 
called by the governor.

Obviously not nach has changed in the interim with the entire issue 
more volatile than ever before. Unless I as misreading the mood of the 
legislature,, the votes are not there to peas the nadh sought after 
constitutional aiwonrtsnnf at this tins. Mar, do 1 believe, is there such 
(if any) Report for the eUbstituta being offered hy the A.F.N. This I 
believe, leaves the governor's bill as the only viable abort term 
alternative. As I aogawnarl in my April 9th letter, I firmly believe that 
the governor's bill, a ocaprcaiisa worked out fay a nrraiesicn '
mostly of Alaska natives, is worthy of consideration.

I would think and hope that the passage of this bill would put on 
temporary bold tha permanent federal take-over of flah and gas managwnt 
on federal lands pmding a legal review by D.O.I. and or Justice as to 
whether or not the measure fulfills the zeguixammtts of title 8 of 
ANILCA. I can't help but think: that D.O.I. would be eager to avoid 
implementation of permanent federal take-over if there was even the 
slightest possibility that the governor's bill solves the problem.

Furthermore, does anyone really believe that the truly rural reaidants 
of Alaaka are presently being denied the right to subsistence harvest of 
fish and game? I think not, contrary to vhat the most vociferous factions 
would have one believe. If I for one minute believed otherwise, I would 
not be supporting the administration's bill.



Alaaka State legislature 
Jim 15, 1992 
Page 2

If ultimately tha legislation faiie to seat the requlraeerrtfl of title 
3 of A W M  or the Alaska Omtitutlan, than tha adtainistraticn end the 
legislature con re group end addraae the issue of an amsndaant to the 
Alaaka Constitution providing for a rural subeistanoe preference and do ao 
in unlscn.

Again, I would suggest that aany people varfcad herd to develop the 
governor's <»innrmisa legislation, why not at least give it a chance?
Sincerely,
HWIM3, INC.

President
oc: Governor Walter Hickla

Alaska Oongraaeional Delegation
Attachment: Frank Zfegano's letter of 4/9/92
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April 9, 1992

Alaska Stats legislature
stats Capitol
JUnaou, Alaska 99801-1182
Ladlse k Gentlemen:

»

With tbe end of the current legislature session only a month away, it 
is important that the setter of "Subsistmwe" be addressed quickly.

We recognize that this is a hotly debated end heavily contested issue 
but it Hist, nevertheless be resolved. . ihe State of Alaska net do 
everything in its power to preclude permanent federal control of its fish 
and wildlife resources.

we believe that the Governor's subsistence bill is a step in the right 
direction. Other groups complain that only a constitutional a— rhent 
will calve the problem. Although th a t say ultimately be the cose, this 
approach is clearly premature. We would suggest that the Governor's bill 
takes us cne stop closer to a satisfactory resolution. Other steps say 
iwm—  necessary, but let's start mnswhem end let'a do it now.

Many people worked long an hard to develop the Governor's ocspronise 
proposal. Please give it a chance and mfpcet its quick passage.
Sincerely,
KDNIAG, SIC.

M AS
Frank legano /
President
FP/dl
cc: Governor Walter J. Iiickel 

Alaska Delegation 
Koniag, Inc. Boaid of Directors 
Region Corporation Presidents



Testim ony of Carl Rosier 
Com m issioner 

Alaska Departm ent of Fish and G am e

Before the S enate  Select Com m ittee on Indian Affairs
M ay 23, 1992

Mr. Chairman and Members of the Select Committee:

I w ant to thank you for the opportunity to appear before you today on behalf 

of the State of A laska and the A laska Departm ent of Fish and G am e. In m y 

brief testimony, I will provide you with an overview  of D epartm ent of Fish and  

G am e programs pertaining to subsistence m anagem ent, m arine m a m m a ls , 

and migratory w aterfowl. Each of these topics, as you are aw are, is o f v ital 

concern to Native and non-N ative residents of A laska. Each of these top ics 

also is an area in which the Departm ent of Fish and G am e plays a critical 

role.

Subsistence

Senators, I believe you are  well aware that the Issue of subsistence is one  

of the most controversial and important issues facing A laskans today. 

Subsistence hunting and fishing provides a m ajor portion of the  food supp ly  

of A laska's small com m unities, but the developm ent of a universally accep ted



subsistence m anagem ent program has proven elusive, to say the least. The  

state is currently in the midst of discussions with N ative leaders, legislators, 

and other user groups over the details of a new state subsistence law.

This renew ed effort to craft a state subsistence law  has resulted from the 

gridlock caused by num erous conflicting court decisions, s te m m in g  from  the 

lack of definitions in A N IL C A  and its conflict with A laska's constitution. One  

result of these legal problems has been the federal governm ent managing  

subsistence on federal land for "rural" residents, and the state managing  

subsistence for "all A laskans" on state lands and w aters. Also, w e  have 

seen the recent developm ent of a duplicative and extrem ely costly federal 

bureaucracy, the gradual loss of federal support to our own su bs is tence  

program, the evolution of an extraordinarily com plex regulatory structure, and 

an increasingly frustrated and confused public. Unless w e can w o rk  toge the r 

to find a subsistence solution, subsistence will be poorly protected at the 

sam e tim e that o ther uses are curtailed.

As I m entioned, the existing state law still provides that subsistence is the 

priority use of fish and gam e. Application of the subsistence priority  is 

difficult, how ever, because the issue of identifying who qua lif ies  fo r



subsistence is unresolved. This is a frustrating situation for the state Boards 

of Fisheries and G am e, who feel they do not currently have the legal tools 

available to fully address the subsistence issue. Recently, the Boards have 

been deferring most of the subsistence proposals that are presented to them.

R ather than dwell on this very difficult and com plex legal problem, I’d like to 

point out that the G overnor is committed to forging a subsistence solution 

and the D epartm ent of Fish and G am e is doing all it can to m aintain an 

effective subsistence program. In the process, w e are working with federa l 

agencies to m inim ize the confusion to the public. By and large, curren t 

regulations are providing for subsistence hunting and fishing practices, 

although there are som e troublesom e spots near urban areas. A D F & G  staff 

has earned international recognition for their work in d o cu m e n tin g  

subsistence uses in A laska, monitoring ongoing subsistence uses and needs, 

and m anaging fish and gam e resources to provide for subsistence uses. 

Overall, the departm ent m aintains good working relationships with Native 

groups throughout the state, despite the difficulties with the state su bs is ten ce  

law. Increasingly, w e have found opportunities to work with th e se  groups 

in various aspects of our subsistence research and m anagem ent program .



I fully expect these m utually beneficial relationships to continue, regardless 

of the legal and political issues that surround subsistence.

M arine M am m als

O ne important aspect of subsistence is the use of m arine m a m m a ls  by 

A laska Natives. This department's involvem ent in m arine mammal 

m anagem ent includes research on seals, sea lion, w alrus, w hale species, 

and sea otter. O f course, this involvement is closely integrated with that of 

the federal agencies with primary m arine m am m al m anagem ent 

responsibilities. W e are  currently working with the National M arine Fisheries 

Service to gain a better understanding of interactions betw een marine 

m am m als and com m ercial fisheries, and hope soon to be involved in harvest 

monitoring program s that will lead to better data on N ative subs is tence  

harvests. The D ep artm ent of Fish and G am e actively supports the Alaska 

Eskim o W alrus Com m ission, the A laska S ea O tter Com m ission, the Beluga 

W hale  C om m ittee, and the Alaska Eskimo W haling C om m ission. W e also 

attend m eetings and cooperate with the Indigenous Council on Marine 

M am m als.
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W aterfow l

In the case of migratory waterfowl, the D epartm ent of Fish and G am e  

m aintains an active research and m anagem ent role. O ur waterfowl programs 

are closely coordinated with the federal Fish and W ildlife Service. W e  

recognize the im portance of subsistence uses of waterfowl to many 

A laskans. Furtherm ore, w e recognize that the current regulatory fram ework  

for migratory waterfowl harvest does not adequately provide for subsistence 

uses in certain areas of the state. This is because in m any parts of Alaska 

the birds arrive after March 10 and migrate south before the opening of 

hunting season on S eptem ber 1, the dates of which are set under the terms 

of the Migratory Bird Treaty. As a result, m ost subsistence waterfowl hardest 

in A laska is undocum ented and, in much of the state, waterfowl hunting 

regulations are not enforced. W aterfowl conservation and m anagem ent 

program s throughout the Pacific flyway suffer because of this situation

Accordingly, we are working closely with the Fish and W ildlife Service and 

the affected user groups on an effort that w e hope will result in successful 

negotiation of a protocol am endm ent to our migratory w aterfowl treaty with 

C an ad a. Such an am endm ent would allow for the establishm ent and 

enfo rcem ent of appropriate subsistence hunting regulations in A laska, to the
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benefit of qualified subsistence hunters and waterfowl populations alike. 

According to a tim etable set by the Fish and Wildlife Service and the Slate 

Departm ent, detailed treaty negotiations are scheduled to begin in the fall of 

1992. In the m eantim e, w e are working on a com prehensive state position 

that will respond to concerns that have been expressed by various user 

groups.

Conclusion

In conclusion, Senators, I w ant to point out that our state constitution does 

not allow for a subsistence priority based on m em bership in an A la ska  Native 

group. Furtherm ore, the state constitution does not allow us to apply the 

subsistence preference based on residency. The G overnor is com m itted , 

though, to providing a clear preference and protection for subsistence and 

subsistence users throughout our state. The D epartm ent of Fish and G am e 

is im plem enting resource m anagem ent programs, as I have described hei-e 

today, that attem pt to provide opportunity for subsistence uses of fish and 

gam e for A laskan residents. A laska Natives derive significant benefits  from 

these program s, and w e are firmly com m itted to m aintaining them , cons is ten t



O nce again, I'd like to thank you for the opportunity to testify before the
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n  cr?i vr/ F
June 9, 1992

DEPARTMENT OF FISH AND GAME

OFFICE OF THE COMMISSIONER

WALTER J; HICKEL. GOVERNOR

P.O. BOX 3-toco 
JUNSAU, ALASKA 60402-20C0 
PHONt: (902) 465-4100

Dear Limited Entry Permit Holder;

1 am writing you because as Commissioner of Fish and Game, I am required by law to manage, protect, maintain, 
improve, and extend the fish, game and aquatic plant resources of the state in the interest of the economy and 
general well-being of the state. As a result of a series of court decisions on subsistence, my ability to perform 
these duties and the abilities of the Board of Fisheries to balance allocations has been severely restricted.

If this situation is not corrected, yovr shifty to m*Jc* * living by fi«hiog U very much u  risk. The media has 
characterized subsistence problems as conflicts between state and federal law, but because Alaska owru navigable 
waters, sate laws govern most fishing.

At this time under current sa te  law, we have a situation whereby subsistence has a priority over ail uses* whereby 
all Alaskans are qualified as subsistence users, and virtually every flsh stock la subject to subsistence allocation. 
This scenario becomes more critical with pending court cases which would restrict or shut down commercial 
fisheries even if only a small incidental catch of a subsistence stock is involved. With ail 550,000 Alaskans being 
qualified for a subsistence preference, and almost no stocks being exempt, in many fisheries subsistence will have 
a legal priority on so much of the resource that the commercial and recreational uses of the fish stock may be 
severely diminished or shut down entirely,

On June 15, the Alaska State Legislature will convene in special session to face this issue. Governor Hlckel has 
Introduced a consensus bill drafted by hia Subsistence Advisory Council that solves the problem In state waters 
by protecting subsistence without damaging commercial or recreational use. The bill also correct! the problem 
recently brought about by federal court decisions that have sanctioned largo commercial sales of fisheries 
resources under the guise of customary subsistence trade.

The board of directors of the United Fishermen of Alaska has endorsed the consensus bill. UFA has urged that 
the bUl be enacted without amendment. Many other groups are becoming Involved and support the bill at crafted 
by the Subsistence Council.

•  * »

If the legislature does uothiiig oi pi***!1* subsistence bill that ifgniflc*r^y,departs, from the consensus .bill, 
Alaska's commercial Ashing lndilstry may be to jeopardy. Many legislators are involved In the effort to pass the 
Subsistence Advisory Council bill, but others' are opposing it or proclaiming that their constituents don't care.

I know how busy you ire at tfali time of the year, but if you don't take a few minutes to let the legislature know 
how important this is to you now, you could have much more free time in years to come. ‘

Sincerely,

Carl L. Rosier 
Commissioner



June 15, 1992

Honorable Ben Grussendorf 
Speaker of the House 
Alaska State Legislature 
State Capitol 
Juneau, Alaska 99801-1182
Dear Speaker Grussendorf:
Thank you for your letter of June 5, 1992, regarding the 
Alaska State Legislature's special session to consider 
legislation regarding subsistence management.
I fully appreciate the gravity of the situation Alaska faces 
relative to subsistence management. As you correctly noted, 
the Federal government was left with no alternative inMuly, 
1990 but to assume management of subsistence resources on 
Federal public lands. We did that utilizing temporary 
regulations which expire on June 30, 1992. Permanent 
regulations have been published in the Federal Register and 
will take effect on July l, 1992.
Over the past four years we have worked closely with Alaska 
to assist, where we could, in resolving this problem. Since 
early 1991, Interior Department staff has discussed 
subsistence management and drafts of proposed legislation 
with State officials on numerous occasions. We have advised 
the State of our view of the remedy to enable Alaska to 
comply with Title VIII of ANILCA and thus resume management 
on Federal lands where we now administer the program. The 
Federal government's responsibility is clear - we are 
required to manage subsistence resources on Federal lands by 
providing to rural Alaska residents a preference in the 
taking of wild resources for subsistence purposes. The only 
exception to that mandate is if the State provides that same 
preference in lieu of the Federal government. To realize 
that exception the State must have statutes and regulations 
that provide the same preference to rural Alaska residents.
We have provided, and will continue to provide, all the 
assistance we can in what is now a critical decision for 
Alaskans to make. In addition, while I have no plans to send 
representatives to your special session, the Department is 
prepared to respond in a timely fashion to specific requests 
from the State government for comments on provisions of 
legislation which you are considering. After July 1, 1992, 
in accord with provisions in the Permanent Regulations, we



Honorable Ban Grussendorf 
June 15, 1992 
Page 2

will promptly respond to any petition from Alaska which 
properly requests review and recertification of a new State 
management program which complies with the rural preference 
requirement in ANILCA and thereby enables Alaska to resume 
management responsibility.

I remain committed to the principle of state management of 
fish and wildlife resources. I hope that the State will be 
able to devise a solution to these problems and thus resume 
management of the subsistence program consistent with the 
provisions of Title VIII of ANILCA.

cc/ Governor Hickel
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H0N0P.A.BLE WALTER J . HICF.EL 
G0VEN0P. OF ALASKA 
P.O. BOX AiOOOi 
JUNEAU, AF. ???ii-000i

DEAR GOVE HOP.:
TWE IP.A COUNCIL OE THE KETCHIKAN INDIAN CORPOP.ATION. WISHES TO APPLAUD YOU AND 
SAT THAT WE APPRECIATE YOUR. CONCEP.N FOR SUBSISTENCE IN THE URBAN AREAS, 
SPECIFICALLY HEP.E IN F.ETCHIFAN. WE FIND IT HEARTENING THAT THEP.E IS 
RECOGNITION THAT F.IC IS A VITAL PART OF THE COMMUNITY AND SHOULD BE INCLUDED IN 
ANY POLICY DECISIONS CONCERNING SUBSISTENCE. HOWEVER, WE FEEL THAT THE 
STA.NDA?.DS THAT WEP.E SET FOP. THE GP.OUP ?. UNDER. YOU?. PP.OPOSED BILL. AP.E TOO 
j T p  r ^ r . r v j t  t a  £ , a w  US FP.EE ACCESS TO WHAT WE FEEL IS AN INTEGP.AL PART OF OUR 
CULTUP.E AND SHOULD NOT BE A HINDEP.ED BY ANY UNP.EASONABLE STANDAP.DS.

tpr wnlTT n wrtPE TKAT YOU WOULD REVISIT THE STANDAP.DS AND REVISE THEM TO P.EFLECT 
THE TRUE NEEDS OF THE NATIVE COMMUNITY HEP.E IN KETCHIKAN.

AGAIN THANF. YOU AND WE HOPE YOU WILL MOVE FOP.WAP.D WITH SUPPOP.TING SUBSISTENCE 
m n  Ttir nonx_u POPULATION OF THE NATIVE PEOPLES OF ALASKA.

T t i x k i r  v a t t  t a o _ EOUP. TIME IN THIS MATTEP.

SINCEP.ELY

PAUL W YOUNG '
EXECUTIVE DIP. EOT OP.



COOK INLET COALITION

Resolution regarding the State of Alaska Subsistence issue:

1) WHEREAS:

2) WHEREAS:

3) WHEREAS:

4) WHEREAS:

5) WHEREAS:

6) WHEREAS:

7) WHEREAS:

8) WHEREAS:

Commercial and sport fisheries and tourism contribute significantly 
to the social and economic well-being of the State of Alaska in 
general and the Anohorage*Kenal Peninsula area in particular, and;

The state's subsistence statue after the McDowell decision has been 
interpreted by the Department of Law to mean that virtually all non­
commercial consumptive uses of our wild fish stock and game 
populations will be found to be subeietenoe ueee, and;

Subsistence uses have a priority over all other uses of our fish and 
wildlife resources, and;

A priority subsistence fishery on any of the relatively small stocks of 
rainbow, steelhead, ooho and chinook in the Anohorage-Kenai ama 
would require the closure o f/o r severe restrictions on sport harvests 
or those stocks by residents and non-residents, and;

A priority subsistence fishery on the relatively small stock of late run 
Kenai River chinook salmon would require the oloeure of/or severe 
restrictions on sport harvests of chinook salmon and commercial 
fisheries targeting sockeye salmon, and;

A priority subsistence use on any fish or wildlife resource of small 
numbers requires restrictions on tie  use of that resource to a limited 
class of Alaskan residents in order that each user has a reasonable 
opportunity to satisfy his or her consumptive use of that resource, 
and;

The cash economy is fully developed within the Anchorage-Kenai 
Peninsula area and there are practical alternative meane available to 
replace the food supplies and other items gathered from fish and 
wildlife if any particular harvest effort is not successful, and;

The Governor Hickel's Subsistence Advisory Council had 
representatives from all sides of the subsistence issue, end;



9) WHEREAS: Governor Hfckel's charge to the Subsistence Advisory Council was 
to craft a solution aimed at long term stability "that the people of 
Alaska view as fair, that resolves outstanding court cases, avoids 
future legal uncertainty, and does not cause major reallocations1*, 
and;

10) WHEREAS:

11) WHEREA6:

12) WHEREAS:

The Subsistence Advisory Council has drafted HB 562/SB 443 and 
Governor Hickel has submitted this legislation to the Alaska State 
Legislature;

HB 662/8B  443 would retain the subsistence fisheries that existed in 
the area prior to the McDowell decision and w li not cause major 
reallocations in the Anchorage-Kenai Peninsula area, and;

The Cook inlet Coalition is comprised of sport and commercial 
fishing organizations in the Anchorage-Kenai Peninsula area;

Therefore, be it resolved by the Cook inlet Coalition:

Section 1: That the Governor's Subsistence Advisory Council hae euooeeefully drafted
consensus legislation that provides for the subsistence taking of fish and 
game by those Alaskans who actually and substantially depend upon that 
subsistence taking in areas of the state where dependence upon 
subsistence is a principal characteristic of the economy, culture, and way 
of life of the area.

Section 2: That the Alaska State Legislature is requested to enact HB 552 /86  443 as
soon as possible so that the Boards of Fisheries and Game will have the 
tools and direction they need to establish regulations that avoid future legal 
uncertainties and will not cause major reallocations.

Section 3: That the Alaska State Legislature is requested to repeal the current state
subsistence priority statue if HB 552/SB 443 Is not enacted so that the 
Boards of Fisheries and Game can provide for subsistence uses on a non­
priority basis that will not result in major reallocations and disruptions of use 
patterns that existed prior to the McDowell decision.

Section 4: That copies of thie resolution be sent to Governor W ater J. Hickel, Lt.
Governor John B. (Jack) Coghiii, The Alaska Department of Fish and Game 
Commissioner Carl L  Rosier, the Boards of Fisheries and Game, ail 
members of the Alaska State Legislature, and members of the Alaska 
Congressional Delegation.
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ALASKA NATIVE CLAIMS SETTLEMENT ACT

D ec e m be r  1 4 ,1 9 7 1 .-  Ordered to be printed

Mr. Bible, from the committee of conference, 
submitted the following

CONFERENCE REPORT
• • ' • ’ * I . t - • *.» •

% . • •• • • #, .»
[To accompany H.R. 10367]

The committee of conference on the disagreeing votes of the two 
Houses on the amendment of the Senate to the bill (H.K. 10367) “to 
provide for the settlement of - certain land claims of Alaska Natives, 
and for • other :purpoM^: having met, after full and free conference, 

W have agreed to recornmend ana do recommend to their respective 
Houses as follows r;...

^  That the House recede from its disagreement to the amendment of 
the Senate to the text of the bill, and agree to the same with an amend­
ment as follows

In lieu of the matter inserted by the Senate amendment, insert the 
following:.

• »

That this Act may be cited as the “Alaska Native Claims Settlement 
Act”. .

DECLARATION OF POLICY

S e c. 2. Congress finds and declares that—

(а) there is an immediate need for a fair and fust settlement of 
all claims by Natives and Native groups of Alaska, based• on 
aboriginal land claims;

(б) the settlement should be accomplished rapidly, with cer­
tainty, in conformity with the real economic and social needs of

A Natives, without’ litigation, with rruLxvm/um participation by
Natives in decisions affecting their rights and property, with­
out establishing any permanent racially defined institutions, 
rights, privileges, or obligations, without creating a reservation 
system or lengthy wardship or iiusteeship, and without adding 
to the categories of property and institutions enjoying special tax



*uiAArwy aaxignea to oent 
ivazive people and to report back to the Congress with his recorr 

mendations for the future management and operation of thes 
programs within three year&of the date of enactment of this Act

(d ) no provision of this Act shall constitute a precedent fo 
reopening, renegotiating, or legislating upon any past settlemen 
involving land claims or other matters with any Native organiza 
tions, or any tribe, band, or identifiable group of Americai 
Indians; ; '

(e) no provision of this Act shall effect a change or changes ii 
the petroleum reserve policy reflected in sections 71fil throug) 
7^38 of title 10 of the United States Code except as specifically 
provided in this Act;

( /)  no provision of this Act shall be constimed to constitute c 
'jurisdictional act* to confer jurisdiction to sue, nor to grant im­
plied consent to Natives to sue the United Stales or any of its offi­
cers with respect to the claims extinguished by the operation oj 
this A ct; ana •* *

(g) no provision of this Act shall be construed to terminate or 
othemoise curtail the activities of the Economic Development A d­
ministration or other Federal agencies conducting loan or loan 
and grant programs in Alaska. For this purpose only, the terms 
“Indian reservation}' and “trust or restricted Indian-owned land 
areas” in Public Law 89-136, the Public Works and Economic 
Development Act of 1965. as amended, shall be interpreted to 
include lands granted to Natives under this Act as long as suxrti 
lards remain in the ownership of the Native villages or the Re­
gional Corporations.

DEFINITIONS

S ec. 3. For the purposes of this Act, the term—

(а) “Secretary” means the Secretary of the Interior;
(б) “Native” means a citizen of the United States who is a person 

of one-fourth degree or more Alaska Indian (including Tsimshian 
Indians not enrolled in the Metlaktla Indian Community) Eskimo, 
or Aleut blood, or combination thereof. The term includes any Native 
as so defined either or both of whose adoptive parents are not Natives. 
It also includes, in the absence of proof of a minimum blood quantum, 
any citizen of the United States who is regarded as an Alaska Native 
by the Native village or Native group of which he claims to be a mem­
ber and whose father or mother is (or, if deceased, was) regarded as 
Native by any village or group. Any decision of the Secretary regard­
ing eligibility for enrollment shall be final;



,) “Native village” means' any tr?bei band, clan, group, vUlat 
onvmunity, or association in Alaska listed in sections 11 ana, 16 of it 

A ct, or which meets the? requirerdents of this Act, and which the Sea 
tary determines wasy on the 1970 census enumeration date (as shown < 
the census or other evidence, satisfactory to the Secretary, who she 
make findings of fact in each instance), composed of twenty-five 
more Natives;: •' >•;..*/

(d) “Native group” means any tribe, band, clan, village, communit 
or village association of Natives in Alaska composed of less the 
twenty-five Natives; who comprise a majority'of the residents of t) 
locality: y  : 5 . v .:• " ?: ' > v '..-A - ;• '•* : " ;

(e) “Public lands” means dll Federal lands arid interests therei 
located in  Alaska^except f/Cl) the smallest practicable frtictytis det& 
mined by the Secretary, enclosing land actually used incoriixectibnwit 
the administration of any Federal installations, and (2) land selection

./• of thef State o f Alaska which 'have f  beenpatented dr tentative!
. approved under section 6 (g)-qfths-Albska Statehood Act,as amendei 

(72 Stab. Slfl, 77 Stat. 228), ofidefitified for selection by the State prio 
to Jamuiryd7fi969f*'W*>j:: ;;!'*• ".•* ':v: ' /*,

( /)  “StateV/medm of Alaska; ,:
"(g) “Region/d Cvrporvtwri 

poration established under the laws of the State of Alaska in aocord- 
ancewith ths provisions of this1 Act; *; ^  - V ; ••
... (h) “Person” means any individual, firm, corporation, association. 

•: or partnership) vv:’-r  *■ f  r-y ‘ *•
Y- (i) “Municipal Corporation)' means any general unit'of municipal 
'*-■ government under the laws of the State of Alaska; "

•(j) . “Village. Corporation” means ati'Alaska Native Village Cor­
poration organized under the laws of the State o f Alaska, as a busi­
ness for profit or nonprofit corporation to hold, invest, manage and/or 
distribute lands, property, funds, and other rights and assets for and 
on behalf of a Native village in accordance with the terms of this Act.

(k) “Fund” means the Alaska Native Fund in the Treasury o f  the 
United States established by section 6; and 

(I) “Planning Commission” means the Joint Federal State Land 
Use Planning Convmission established by section 17. •

DECLARATION OF SETTLEMENT

Se c. i .  (a) All prior conveyances of public land and water areas 
in Alaska, or any interest therein, pursuant to Federal law, and all 
tentative approvals pursuant to section 6(g) of the Alaska Statehood 
Act, shall be regarded as an extingu ishm ent of the aborigine) title 
thereto, if any.

( J \ \  A 77  ~7



    _______v*u5w, ttii ui neu selection zc
. surface estate in an equal amount of acreage outside these areas is 
provided for the Regional Corporations.

(h) National forests 
. Appropriate limitations are placed on the amount of lands which 

may be granted from National Forests to Native villages located in the 
National Forests.

C. OTHER ISSUES

1. In  sections 7 and 8 of the conference report authorizing the crea­
tion of Regional and Village Corporations, the conference committee 
has adopted a policy of self-determination on the part of the Alaska 
Native people. The conference committee anticipates that there will 
be responsible action by the board members and officers of the cor­
porations and that there will not be any abuses of the intent of this 
Act. The conference committee does not contemplate that the Re­
gional and Village Corporations will allow unreasonable staff, officer, 
board member, consultant, attorney, or other salaries, expenses and 
fees. The conference committee also contemplates that the Regional 
and Village Corporations will not expend funds for purposes other 
than those reasonably necessary in the course of ordinary business 
operations. ; ̂  5 ' v ' /.

The Senate amendment to the House bill provided for the protec­
tion of the Native peoples5 interest in and use of subsistence resources 
on the public lands. The conference committee, after careful consid­
eration, believes that all Native interests in subsistence resource lands 
can and will be protected by the Secretary through the exercise of his 
existing withdrawal authority. The Secretary could, for example, 
withdraw appropriate lands and classify them in a manner which 
would protect Native subsistence needs and requirements by closing 
appropriate lands to entry by non-residents when the subsistence re­
sources of these lands are in short supply or otherwise threatened. 
The Conference Committee expects both the Secretary and the State* 
to take any action necessary to protect the subsistence needs of the 
Natives.

Hlages located on the Pribilof Islands present a special prob­
lem because the fur seals which frequent the islands are the subject 
of an International Treaty. I t  is the conference committee5s recom­
mendation that the Secretary, after consultation with the Secretary 
of Commerce, the State and the Planning Commission, reserve the 
appropriate rights and interests in land to insure the fulfillment of 
the United States5 obligations under the Treaty.



SEPARABILITY

S ec. £7. I f  any provision of this Act or the applicability thereof 
held invalid the remainder of,this Act shall not he affected thereby. 

And the Senate agree to the same. •.:
. . o  .  . . u  • *.

... . :-'v •-‘" H e n r y  M . J a c k s o n , .
i: ■ i. • • • . • v A l a n  B ib le ,  .>.>->-r .•

F r a n k - C h u r c h ,
• . L e e  M s TCALF, -

M lK E  GRAVEL,t 
G ordon  A llott ,

•  •i* T e d - S t e v e n s ,
Managers on the Part of the Senate.

■ 'W a y n e  N. A s p in a l l , 
J a m e s  A .  H a l e y ,
E d  E d m o n d so n ,
M o r r i s  K .  U d a l l ,
L l o y d  M eeds,
N ic k  B e g ic h ,

. J o h n  K y l ,
S a m  S teig er ,.
J o h n  N. H a p p y  C am p, 

Managers on the Part of the House.



. • JOINT-STATEMENT OF THE COMMITTEE-OF.
7". 7 '?  ?C0NFEEENCEt:;'̂S;:fe

;; The Managerepn, the p a r to f . the House and the Senate at the con 
ference on vtne ^disagreeing: votes of the two Houses on the amend 
ment of the;,Senate to the Sill . (H.R. 10367) “to provide for the settle­
ment of certain land claims of Alaska Natives, and for other purposes,5 
submit this -jpint statement in? explanation of the effect of the language 
agreed upon by the managers and recommended in the accompanying 
conference r e p o r t . '

.1 .  G e n e r a l

A. INTRODUCTION

The language agreed upon by the managers is the result of long and 
careful consideration of tne House passed bill and the Senate5s amend­
ment in the nature of a substitute to the House passed bill. The House 
bill and the Senate amendment were in major respects substantially 
different and the conference report—the compromise between the two
measures—isxiri some respects different from the measures passed by
. •  Ik . ■  am i . ! k  a m  a  ^  •

al pr
of nine days of meetings by the conference committee since Novem-
the House and the Senate. The conference report is the final product

ber 30.1971.
The conference committee concurs on the relevant history and on 

the main facts at issue; there is general agreement on the principles 
of law involved and on the limits within which the formulation of 
public policies must be conducted; there is general consensus on the 
structural elements which constitute the settlement; and there is a 
common recognition that the institutions and machinery of settlement 
are in lanre measure dietatpH Hr r»n+r»fo ~ a i-i.



Jcnate to the Bill (H.R. 10367) “to provide for the settle 
 ̂Certain land claims of Alaska Natives, and for other purposes, 

j t th is  joint statement in explanation of the effect of the languag 
ygreed upon by the managers and recommended in the accompanying
conference report. >

I .  G e n e r a l

A. INTRODUCTION

The language agreed upon by the managers is the result of long anc 
careful consideration of tne House passed bill and the Senate’s amend­
ment in the nature of a substitute to the House passed bill. The House 
bill and the Senate amendment were in major respects substantially 
different and the conference report—the compromise between the twc 
measures—isdri some respects different from the measures passed by 
the House and the Senate. The conference report is the final product 
of nine days of meetings by the conference committee since Novem­
ber 30.1971._ 0

The conference committee concurs on the relevant history and on 
the main facts at issue; there is general agreement on the principles 
of law involved and on the limits within which the formulation of 
public policies must be conducted; there is general consensus on the 
structural elements which constitute the settlement; and there is a 
common recognition that the institutions and machinery of settlement 
are in large measure dictated by the nature of the problem and the 
elements of the settlement.

Among individual conferees, and among individual members of the 
House and the Senate, there are, of course, wide differences of opin­
ions on specific issues: on amounts of money and land; on elements 
of the settlement; on some of the institutions established; and on em­
phasis and on detail. The specific resolutions proposed to each of these 
differences by the conference committee represents a compromise. 
These compromises were, however, recognized as being essential to the 
development of a conferencie report which will do justice to the Native 
people, insure a viable and economically healthy State government, 
and allow the fulfillment of the reasonable expectations and legitimate 
interests of all Alaskans and all Americans.

The conference report reflects a willingness on the part of the in­
dividual conferees after careful study of the issues involved to concur 
in the clear necessity for adoption of a settlement package, while re­
serving the right of all Members of Congress to debate further, at 
another time and in connection with other legislation, their individual 
views on some of the specific policies which are of necessity incor­
porated in this complex omnibus settlement.



—   — p.--——— —* * i a * o i  i  c u u i e u m  xveserve iMUrn
bered 4 or in the National Wildlife Refuges, but an in lieu selection t 
subsurface estate in an equal ajnount of acreage outside these areas i 
provided for the Regional Corporations.

(h) National forests ■ ./ •
Appropriate limitations are placed on the amount of lands whicl 

may be granted from National Forests to Native villages located in th» 
National Forests.

C. OTHER ISSUES

1. In  sections 7 and 8 of the conference report authorizing the crea 
tion of Regional and Village Corporations, the conference committee 
has adopted a policy of self-determination on the part of the Alaska 
Native people. The conference committee anticipates that there wili 
be responsible action by the board members and officers of the cor­
porations and that there will not be any abuses of the intent of this 
Act. The conference committee does not contemplate that the Re­
gional and Village Corporations will allow unreasonable staff, officer, 
board member, consultant, attorney, or other salaries, expenses and 
fees. The conference committee also contemplates that the Regional 
and Village .Corporations will not expend funds for purposes other 
than those reasonably necessary in the course of ordinary business 
operations. : \  : . ^
^  (5>) The Senate amendment to the House bill provided for the protec­
tion of the Native peoples’ interest in and use of subsistence resources 
on the public lands. The conference committee, after careful consid­
eration, believes that all Native interests in subsistence resource lands 
can and will be protected by the Secretary through the exercise of his 
existing withdrawal authority. The Secretary could, for example, 
withdraw appropriate lands and classify them in a manner which 
would protect Native subsistence needs and requirements by closing 
appropriate lands to entry by non-residents when the subsistence re- 
sources of these lands are in short supply or otherwise threatened. 
The Conference Committee expects both the Secretary and the State' 
to take any action necessary to protect the subsistence needs of the, 
Natives.----------------- ----------------------------- — ---------   ^

3. tillages located on the Pribilof Islands present a special prob­
lem because the fur seals which frequent the islands are the subject 
of an International Treaty. I t  is the conference committee’s recom­
mendation that the Secretary, after consultation with the Secretary 
of Commerce, the State and the Planning Commission, reserve the 
appropriate rights and interests in land to insure the fulfillment of 
the United States’ obligations under the Treaty.



Section 25. Publication ,
The conference committee adopted the House language as section 25 

3f its report, which is almost identical to the Senate language, and is 
of similar intent. ' -y:’ ■ '• •/*-
Section 26.Saving clause J  v ; ;

The conference committee adopted the House languageias section 
26 of its report. The.Seriate provision .contained the statement: “Ex­
cept as specifically provided for in this Act, nothing in this Act shall 
be construed.as repealing any other provision of Federal law applica­
ble to Alaska.” ;;That sentence was eliminated as being, unnecessary.
Section 27. Separability . ; ; ' ;;i\  ;:r"'

The provisions of the House and Senate bills concerning separabil­
i t y  were identical, and are included in the conference report as sec­
t io n  21. / v

H e n r y  M . J a c x s o n ,
A l a n  B ib l e ,
F r a n k  C h u r c h , •
L e e  M e t c a l f ,
M i k e  G ravel , :
G o r d o n  A llott ,
T e d  S t e v e n s , '

Managers on the Part of the. Senate.
W a y n e  N. A s p in a l l ,
J a m e s  A. H a l e y ,
E d  E d m o n d so n ,
M o r r is K . U d a ll ,
L lo y d  M eed s ,
N i c k  B e g ic h ,
J o h n  K y l ,
S a m  S teig er ,
J o h n  N. H a p p y  C am p, 

Managers on the Part of the Rouse.

o
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Alaska Natives, o f  course, do not  have " t r e a ty "  subsistence 
rights and are therefore subject to State regulation in co m ­
mon with other cit izens of  the State unless State regulation is 
pre-empted or at least modif ied by Federal laxv. See Kake v.

«. 369 U. S. 60. 76. 
regulation,  however,  lias been predictably insensitive to 

e subsistence needs. The recent  Recommended  Decision 
Concerning Resumpt ion  of  State Management  over Nine 

Species o f  Maxine Mammals.  (MMPA Docket No. WASH 
76-1. June 30, 1977) (Hereafter  "Marine  Mammal Decision") 
noted as to Native part icipat ion in formulat ion of  State 
regulatory policy:

Persuasive tes t imony received from Native areas man­
dates Uiat the State take steps to make participation 
more meaningful  to those areas. Id. at 74.

The opinion qu o te s  Linda Etlana's test imony at the Nome 
Marine Mammai  Hearings as lypical o f  allegations made by 
Native representat ives:

In the villages that  I visited people have not read 
copies of  proposed regulations, and I think that it is 
very impor tan t  that  if the State or  Federal Govern­
men t  is to cont ro l  something  as critical to these people 
as their livelihood, which I feel sea mammal  hunting is. 
that  they be informed:  if they cannot  read these 
regulat ions or proposed regulations that  there should 
be a defini te effort  made  o n  the part  o f  the State and 
the Fede ia l  Government  to eo into the villages and 
talk a t  length with the people a bou t  these regulations. 
They are confused and they have not  seen any pro­
posed new regu la t io ns . . .  Id. at 74-75.

Unfor tuna te ly ,  in spite o f  the " m a n d a t e , "  the decision does 
no t  require tha t  the State implement  a program to assure 
Native part ic ipa tion  prior  to assumption o f  marine mammal

f sdiction. Id. at  135.
|generally Chapter  I. Part 2, "Reserves and Reservations" 
ra.

E.g., Kake v. Egan.  369 U. S. a t 75.
(E)ven on reservations State laws may be applied to 
Indians unless such applicat ion would interfere with 
reservation self-government or  impart  a right granted 
or reserved by Federal  law.

Metlakatla v. Egan. 369 U. S. 552.
26 Slat. 1095, 1101.
Metlakatla a t  54 A  59
The size of  the Axctic-Venetie reserve was based specifically 
on the "us e  and occ upa ncy"  of  the reserve for subsistence 
purposes.  See letter o f  Interior Secretary Krug in ooposition 
to S.J.R.  162. S. Rpt .  No. 1366. 80 C:2s (1948) at 20. Tetlln 
was established for “ vocational  educa t ion"  but  the "voca­
t ions" were hunt ing  and trapping,  etc.

i n t i  L . .

21a. See e.g. 1971 USCAAN at 2195
N o te :  D -2 land selections (A N C S A  1 7 (d ) (2 ) )  and easements  
across regional o r village corporation lands ( A N C S A  1 7 (b ) )  
axe also a part o f  the subsistence land use question. V i l l a * *  
land selections alone are no t sutflcient for subsistence needs: 
there tore .  subsistence users require use o f  Federal d-2 and  
o th e r  public  lands as w ell  as access to such lands across 
private (c o rp o ra te )  property .  The  Secretary, in response to 
the recent decision o f  the Alaska District C o u r t  (Caiista Corp. 
v. Andrus . Slip O p .  A 7 7 -1 6  Civil (July 7. 1 9 7 7 ) )  on (lie 
easem ent issue, has issued a policy m em orandum  p u rp o rt in e  
to resolve the easement question. (M e m o ra n d u m . "A la s k a  
N ative  C la im s S e tt lem en t A c t  Im p le m enta t io n  and Policy

 R e v ie w "  (M a r c h  3. 1 9 7 8 ) . ) --------------------------
(  2 2 , T s ~ R o t .  9 2 -5 8 1 .  9 ! C r n r D e c e m b e r l 4 .  1971 at 3 L ^ , J  5  c. I -

22a. See U*3all. S te w a r t  L . .  " T h e  A lisEa Natives and The ir  Subsist­
ence R ights: A  Discussion o f  the Constitu t ional Q uestions."  
U n p u b lish ed  M e m o ra n d u m . July 1977 at 6-8 (H e re a fte r  
“ U d a l l" ) .

23. A r t .  V I .  cl. 2 U . S .  Const.
24. M issouri v. H o l la n d .  25 2 U . S .  4 16  ( 1 9 2 0 )  H o ld ing  that the

M ig r a to ry  Bird T re a ty  o f  1916 and the Federal laws enacted  
to im p le m e n t  it  p re-em pted  Missouri's game laws.

25. A c t  o f  Ju ly  3. 1 9 1 8 ,  c. 128. 4 0  Stat. 755 as amended.
26. F u r  Seal A c t  o f  N o v e m b e r  1966 . P .L . 3 9 -2 0 7 .  8 0  Stat. 109 I
27. W haling  C o n v e n t io n  A c t  o f  August 9, 1950 . c. 6 5 3 .  64 S ta t  

4 2 1  as am ended.
28 . T r e a ty  o f  D ecem b er 8, 1 9 6 1 .  A r t .  I I .  See also 5 4  | .D .  5 1 7  

ho ld ing  th a t  the T re a ty  prohib ited N ative  hunting on the 
S w in o m ish  In d ia n  Reserve in Washington State.

29. T r e a t y  o f  M a rc h  15. A r t .  11(c) A (d ).
30. T r e a ty  o f  M a rc h  4, 1972 , A r t .  I I I ( l ) ( e ) .
31 . 16 U S C A  70 3 .
31a. 5 0  C F R  2 0 .1 0 2  ( 1 9 7 6 ) .
32. C o n v e n t io n  o f  O c to b e r  14, 1957. A r t .  V I I .
32a . D unnigan . John H .  "A la s k a n  Natives and M arine  M am m als .

•L a w  and Po licy  A f fe c t in g  Life S ty le ,"  Unpublished Paper.  
In d ia n  Legal Problems Sem inar. University o f  Washington  
School o f  L a w  ( 1 9 7 4 )  at 18. (H ereatter " D u n n ig a n " ) .

33 . Id .  at  19.
34 . Id .  at 21. '
35. C o n v e n t io n  on the Regulation o f  Whaling, Decem ber 2. 

1 9 4 6 .  See also 3 A m e r .  In d .  L .  J. No. 12 at 23 (D ecem b er  
1 9 7 7 )  "Case o f  the  B ow head W hale ."

36. Washington Post, O c to b e r  8 . 1977 at A -8 referring to June 
1 9 7 7  m eet ing  o f  the In ternat ion a l Whaling Com m ission  
( IW C )  at w h ich  the decision to ban bowhead whale hun ting  
was made by unan im ous vote w ith  the U n ited  States abstain­
ing.

37. Washington Post. O c to b e r 8 . 1977 , at AS.
38. Id .



Ukpeagvik Inupiat Corporation

RESOLUTION 91-19
A RESOLUTION IN OPPOSITION TO GOVERNOR WALTER J. NICKEL'S 

DRAFT SUBSISTENCE PLAN AND PROPOSED LEGISLATION AND FOR OTHER 
PURPOSES.

WHEREAS, Governor Walter J. Hickel established the Governor's 
Subsistence Advisory Council in 1990 to attempt to develop a 
statewide consensus position on subsistence policy.

WHEREAS, Native people participated in trust and good faith 
in the work of the Subsistence Advisory Council;

WHEREAS, the Subsistence Advisory Council developed 16 points 
of consensus to be included in any subsistence plan;

WHEREAS, the draft subsistence plan recently announced by the 
governor appears to totally ignore the 16 acrea of consensus 
unanimously agreed to by the full Advisory Council.

WHEREAS, the plan is accompanied by draft legislation to 
implement the governor's new proposed policy;

WHEREAS, the draft legislation would impose new
qualifications for subsistence hunting and fishing based on 
lifestyle rather than rural residency and otherwise reflects an 
anti-subsistence posture.

WHEREAS, the governor's plan and his proposed implementing 
legislation appear to be a fundamental violation of the trust and 
faith that Native people placed in the Subsistence Advisory Council 
effort.

NOW THEREFORE BE IT RESOLVED AS FOLLOWS:
1. Ukpeagvik Inupiat Corporation opposes to governor's draft 

subsistence plan and the proposed legislation to implement it.
2. Ukpeagvik Inupiat Corporation supports a plan that would 

preserve the subsistence rights of rural residents more consistent 
with the original provisions of the Alaska National Interest Lands 
Conservation Act.

P.O. Box 427, Barrow, A laska 99723 • (907)852-4460 • Telefax (907) 852-4459



RESOLUTION 91-19
Page 2

3. UIC urges Governor Hickel to again take personal charge of 
the effort to resolve the subsistence issue.

ADOPTED at Barrow, Alaska this 9th day of October, 1991.

Corporate Secretary



THANK YOU, MR. CHAIRMAN, MEMBERS OF THE COMMITTEE, 

FOR THE RECORD, MY NAME IS RONALD H. BROWER SR. I AM 

HERE TODAY TO TESTIFY IN MY CAPICITY AS THE 

REPRESENTATIVE OF THE ARCTIC SLOPE VILLAGES FOR AFN 

AND ON SUBSISTENCE ISSUES.

THE ARCTIC SLOPE AREA CONTAINS OVER 88,000 SQUARE 

MILES OF LAND AND HAS EIGHT VILLAGES CONSISTING OF 73%

INUPIAT ESKIMO. OUR VILLAGES CONTAIN A MINORITY 

POPULATION OF TRANCIENT NON-NATIVE PEOPLE MOST OF 

WHOM ARE GOVERNMENT EMPLOYEES AND ARE CASH 

ORIENTED. THE INUPIAT ESKQCMO ARE PRIMARILY A 

HUNTING SOCIETY AND SUBSISTENCE OFF THE LAND AND SEAS 

IS A WAY OF LIFE IN THE ARCTIC. SUBSISTENCE HUNTING AND 

FISHING ARE CRITICAL TO THE FUTURE SURVIVAL OF THE 

ARCTIC SLOPE VILLAGES BEING SO REMOTE IN RURAL 

ALASKA.

WE HAVE WORKED WITH BOTH FEDERAL AND STATE 

GOVERNMENTS, AND ESPECIALLY WITH THEIR LAWS TO 

PROVIDE FOR OURSELVES AN EFFECTIVE LONG TERM 

PROTECTION OF OUR TRADITIONAL SUBSISTENCE LIFESTYLE



AND PRACTICES. THE MOST PROMINENT EXAMPLE IS THE 

WORK OF THE ALASKA ESKIMO WHALING COMMISSION. 

ANOTHER IS THE EXAMPLE OF THE NORTH SLOPE BOROUGH 

WITH REGARD TO MIGRATORY FISH AND GAME. THE RESULTS 

HAVE BEEN POSITIVE ASSETS IN THE MANAGEMENT OF FISH 

AND WILDLIFE IN THE ARCTIC

THE HICKEL ADMINISTRATION HAS INTRODUCED THE 

GOVENORS BILL, WHICH WOULD IMPOSE NEW 

QUALIFICATIONS FOR SUBSISTENCE HUNTING AND FISHING 

BASED ON LIFE STYLE RATHER THAN RURAL RESIDENCY AND, 

OTHERWISE REFLECTS AN ANTI-SUBSISTENCE POSTURE.

IT DOES NOT COMPLY WITH ANILCA AND FEDERAL 

CONGRESSIONAL INTENT.

INSTEAD IT ATTACKS FEDERAL LAW AND PROPOSES TO 

CHANGE ANILCA. IF ADOPTED BY THE STATE LEGISLATURE 

IT WILL ENSURE THAT DUAL MANANGEMENT CONTINUES AND 

WILL DIMINISH MORE DRAMATICALLY THE STATE’S 

MANAGEMENT ROLE OVER FISH AND WILDLIFE IN ALASKA. 

THE GOVENORS PLAN IN HIS PROPOSED IMPLEMENTING 

LEGISTLATION APPEAR TO BE A FUNDAMENTAL 

VIOLATION OF THE TRUST AND FAITH THAT ALASKANS, AND



MORE PARTICULARLY, NATIVE PEOPLE PLACED IN THE STATE 

IN MANAGING FISH AND WILDLIFE

WE THEREFORE OPPOSE THE GOVERNOR'S DRAFT SUBSISTENCE 

PLAN AND THE PROPOSED LEGISLATION TO IMPLEMENT IT. 

THE ARCTIC SLOPE VILLAGES INSTEAD SUPPORT THE EFFORTS 

OF AFN TO AMEND THE CONSTITUTION OF THE STATE OF 

ALASKA AND BRING BACK STATE MANAGEMENT OF FISH AND 

WILDLIFE ON FEDERAL LAND TO THE STATE OF ALASKA.

THE ARCTIC SLOPE VILLAGES FEEL THAT ANILCA PROVIDES 

PROTECTION FOR SUBSISTENCE USES IN RURAL ALASKA AND 

DO NOT WANT TO SEE CHANGES TO THE FEDERAL LAW. THE

GOVERNOR'S SOLUTION TO RESOLVE THE FEDERAL STATE 

IMPASS IS TO GET CONGRESS TO AMEND ANILCA. THIS 

PROCESS WILL ONLY DELAY THE STATE FROM GAINING 

MANAGEMENT TO FISH AND WILDLIFE AND, MORE CRITICAL 

TAKE OUR STATE MANAGEMENT PROBLEM INTO A NATIONAL 

ARENA. THIS IS A STATE IN HOUSE PROBLEM AND, SHOULD 

NOT BE OPENED TO THE FEDERAL DECISION MAKING PROCESS. 

WE SUPPORT A CONSTITUTION AMENDMENT WHICH WOULD



ALLOW ALL ALASKANS TO VOTE ON THE ISSUE. WE SUPPORT 

A CONSTITUTIONAL AMENDMENT SUCH AS THE ONE PROPOSED 

BY AFN WHICH WOULD COMPLY WITH FEDERAL LAW AND 

ALLOW THE STATE TO REGAIN STATE MANAGEMENT BY 

RETAINING ANILCA'S RURAL PREFERNCE FOR ALL RESIDENTS 

OF BUSH ALASKA.

ALL WE ASK IS THAT THE STATE OBEY FEDERAL LAW AND 

TRUST ITS OWN PEOPLE ON A CONSTITUTIONAL AMENDMENT 

THAT IS FAIR TO ALL.

AFTER LISTENING TO THE STATEMENT OF THE ATTORNEY 

GENERAL DURING YESTERDAY’S SENATE COMMITTEE OF WHOLE, 

WHERE HE COMMENTED ON THE ISSUE OF " TO LET ALASKA 

BLEED A COUPLE YEARS BEFORE RESOLVING THE MANAGEMENT 

PROBLEM" SENDS A CHILLINGLY THREATENING MESSAGE TO 

RURAL, PREDOMINANTLY ALASKA NATIVE COMMUNITY. IT 

REMINDS US OF THE HAMMOND ADMINISTRATION WHO 

PROPOSED TO SHOOT DOWN AN AIRPLANE FULL OF ANGRY 

URBAN RESIDENTS DETERMINED TO SHOOT AND WIPE OUT THE 

NATIVE RESIDENTS OF BARROW.



THIS TYPE OF ADAMANT ATTITUDE DOES NOT ALLOW THE 

STATE LEGISLATURE TO CONSIDER A REAL CONSTITUTIONAL 

AMENDENT WHICH WOULD END DUAL MANAGEMENT OVER 

FISH AND WILDLIFE IN ALASKA.

WE DO NOT ASK FOR CONCESSIONS ON SUBSISTENCE, ALL WE 

ASK IS THAT THE ADMINISTRATION AND THE LEGISLATURE 

OBEY FEDERAL LAW AND BE FAIR WITH ITS OWN PEOPLE BY 

ALLOWING THEM TO VOTE ON THE CONSTITUTIONAL 

AMENDMENT THAT WOULD END THE DUAL MANAGEMENT 

PROBLEM.

THANK YOU



UNITED FISHERMEN OF ALASKA

211 4th Street, Suit 112 
Juneau, AK 99801 

907-586-2820 
Fax# 907-463-2545

M E M B ER  A S S O C IA T IO N S

Alaska Crab Coalition 
Alaska Independent Fishermen’s 

Marketing Association 
Alaska Longline Fisherman’s 

Association 
Alaska Trollers Association 
Bering Sea Fishermen's Association 
Bristol Bay Drrftnetters Association 
Concerned Area 'M ‘ Fishermen 
Cook Inlet Aquaculture Association 
Copper River Fishermen’s Cooperative  
Cordova District Fishermen United 
Kenai Peninsula Fishermen's Association 
North Pacific Fisheries Association 
Northern Southeast Regional 

Aquaculture Association 
Peninsula Marketing Association 
Petersburg Vessel Owners Association 
Prince William Sound

Aquaculture Association 
Prince William Sound Seiners Association 
Seafood Producers Cooperative  
Southeast Alaska Seiners 
Southern Southeast Regional 

Aquaculture Association 
United Cook Inlet Drift Association 
United Southeast Alaska Gillnetters 
Western Alaska Cooperative  

Marketing Association
Area K Seiners Association

June 18, 1992

Senator Sam Cotten 
Representative Mike Navarre

We would like to propose a path to consensus and finality on all 
aspects of the subsistence issue now before you. We'd appreciate
your consideration o f this proposal and ask that you advance it as a 
viable package to solve the problems and inconsistencies we are 
dealing with under present subsistence law. This proposal responds
to the agreement among all parties to restore a subsistence priority 
for all legitimate subsistence users and regain state management on 
all fish and game populations. Finality on this issue means a 
constitutional amendment to limit participation in subsistence 
taking of fish and wildlife and technical amendments to ANILCA in 
the best interest of the state. As we indicated in our testimony, UFA 
does not object to a properly worded constitutional amendment that 
protects the interests o f those dependent on subsistence uses and 
that does not systematically jeopardize other uses of our resources.

The path to finality on this issue begins with the Advisory Council's 
legislation, SB 484. SB 484 may need some modifications. In informal 
discussions with one o f  AFN's lawyers, we believe that some 
modifications can be easily made. If this fails, the governor's bill 
must pass alone.

The next step involves a constitutional amendment linked to
amending ANILCA. Attached you will find the wording for a 
constitutional amendment based on the wording for limited entry.

As we stated in our testimony, finality can only be achieved if there 
are consistent definitions between state and federal statutes.
Otherwise, the legislature will be back at this when the next term 
gets defined awry by a federal court. Amending ANILCA is an 
essential step that can no longer be avoided. Also attached is 
proposed wording for amending ANILCA. This wording just merely 
requires the federal government to accept Alaska law.

S incere lv .

Director
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NOTICE: This opinion is subjsee to formal correction bsfors
publication In cha Pacific Raportar. Readers are requested 
to bring typographical or othor formal errors to the attention 
of the Clark of the Appellate Court*, 303 K Street, 
Anchorage, Alaska 99301, in order that corrections nay be 
aade prior to permanent publication.
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Before: Matthews, Chief Justice, Rabir.owitz,
Burke, Compton, and Moore, Justices.

MATTHEWS, Chief Justice.
COMPTON, Justice, concurring.
MOORE, Justice, concurring.
RABINOWITZ, Justice, dissenting.

INTRODUCTION
This case challenges chapter 52 SLA 1986 which grants a 

preference to rural residents to take fish and game for 
subsistence purposes. The only requirement to be met by a 
subsistence fisherman or hunter is residency in a rural area of 
the state. ^

The rural preference is challenged under several 
provisions of the Alaska Constitution: the common use clause,
article VIII, section 3; the no exclusive right of fishery 
clause, article VIII, section 15; the uniform application clause, 
article VIII, section 17; the equal rights clause, article I, 
section 1; and the due process clause, article I, section 7. in 
additioa* violation of the equal protection and due process 
clauses of the United States Constitution is claimed. For the 
reasons that'follow, we hold that the rural preference violates 
article VIII, sections 3, 15 and 17 of the Alaska Constitution.

3540
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TACTUAL AND PROCEDURAL SETTING
The 1986 ect1 defines subsistence fishing and hunting

as activities which can be undertaken only "by a resident
domiciled in a rural area of the state . . . ." Subsistence uses
are also defined in terms of residency in rural areas:

"Subsistence uses" means the noncommercial, 
customary and traditional uses of wild, 
renewable resources by a resident domiciled 
in a rural area of the state for direct 
personal or family consumption as food, 
shelter, fuel, clothing, tools, or 
transportation, for the making and selling of 
handicraft articles out of non-edible 
by-products of fish and wildlife resources 
taken for personal or family consumption, and 
for the customary trade, barter, or sharing 
for personal or family consumption.

AS 16.05.940(30). A "rural area” is defined as "a community or
area of the state in which the noncomsMrcial, customary, and
traditional use of fish or game for personal or family
consumption is a principal characteristic of the economy of the
community or area." AS 16.05.940(25).

Appellants are Alaska residents who have engaged in
subsistence hunting and fishing in the past and wish to continue
to do so. Under the 1986 act, they are disqualified as
subsistence users because they reside in areas classified as
non-rural by the joint Boards of Fisheries and Game. Appellants
McDowell and Mahle reside in Anchorage, Bondurant resides in

1. For ease of reference, citations to chapter 52 SLA 
1986 in this opinion will be to the appropriate section of the 
Alaska Statutes where that act is codified. 3 5 1 0



Cooper Landing, and Eastwood rasidas in tha community of McKinlay 
Park.

Tha 1986 act raquiras tha Board of Fisharias and tha
Board of Gama to dacida what portion of aach fish stock and gama
population can ba harvastad consiatant with tha principle of
sustained yield. Next tha Boards must determine how much of tha
harvestable portion is needed to satisfy subsistence needs. If
the harvestable portion of any stock or population is not
sufficient to accommodate all consumptive uses -- sport, personal
use, and commercial -- then subsistence uses

shall be accorded a preference over other 
consumptive uses, and the regulations shall 
provide a reasonable opportunity to satisfy 
the subsistence use*. If the harvestable 
portion is sufficient to accommodate the 
subsistence uses of the stock or population, 
then the Boards may provide for other 
consumptive uses of the remainder of the 
harvestable portion.

AS 16.05.258 (c). If the harvestable portion of a stock or
population is insufficient to satisfy all subsistence needs, all
non-subsistence uses are barred, and the Boards are required to
distinguish among subsistence users by applying three criteria:
” (1) cmetoaary and direct dependence on the fish stock or game
population as the mainstay of livelihood; (2) local residency;
and (3) availability of alternative resources.” Id.

This case was brought in 1983 as a challenge to the
1978 subsistence statute, chapter 151, section 4 SLA 1978. The
1978 statute established that subsistence hunting and fishing had

wpriority over other uses of fish and game stocks. Like the 1986
3 oil*
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statute, it provided for two tiers of subsistence users. Zn the 
first tisr were those who could taka fish or game for subsistence 
purposas whan populations wara adaquata to satisfy all 
subsistanca naads. Tha sacond tiar was limitad to thosa who 
could taka fish and game for subsistanca purposas whan 
populations wara inadaquata to supply all subsistanca naads. Tha 
1978 statuta distinguishad tha sacond tiar of subsistanca usars 
from tha first tiar on tha basis of tha sama thraa factors 
utilizad in tha 1986 statuta, namely, customary and diract 
dapandance, local residency, and availability of alternative 
resources. Id. However, unlike tha 1986 statuta, tha 1978 
statuta did not impose a rural residency requirement as a 
condition to becoming a first-tier subsistanca user.

Tha appellants' initial complaint challenged tha 
second-tier subsistanca priority of tha 1978 statuta. Tha 
complaint was amended several times to expand on tha original 
theory and add challenges to various regulations. All parties 
submitted motions for suanary judgment. The superior court 
granted some of these motions and deferred others on October 24, 
1984. Before the deferred motions could be ruled on, this court 
decided Madison v. Alaska Department of fish and Game, 696 P.2d 
168 (Alaska 1985), which struck down, as inconsistent with the 
1978 statute, subsistence fishing regulations which imposed a 
rural residency requirement on first-tier subsistence users. Id. 
at 178.

3 j.jo
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The next tvtnt of significance was tha passage in 1986 
of chapter 52 SLA 1986, which, as noted, provides that only rural 
residents can be first* or second-tier subsistence users. 
Following passage of this act, the appellants again amended their 
complaint, challenging the rural preference on constitutional 
grounds. Both the appellants and the state moved for summary 
judgment. The superior court granted the motion of the state and 
denied the motion of the appellants. Judgment was entered on the 
basis of this ruling.

The setting of this case would not be complete without 
mention of the Alaska National Interest Lands Conservation Act 
(ANILCA), enactea by Congress in 1980.2 Section 3114 of this act
requires that on federal public lands in Alaska, subsistence use 
are to be given priority over the taking of fish and wildlife for 
other purposes. Under ANILCA, only rural Alaska residents are 
entitled to a subsistence priority.3 ANILCA requires federal

2. 18 U.S.C.A. 55 3101-3233 (Nest 1985).
3. ANILCA 5 804, 16 U.S.C.A. 5 3114, states:

Except as otherwise provided in this Act 
and other Federal laws, the taking on public 
lands of fish and wildlife for nonwasteful 
subsistence uses shall be accorded priority 
over the taking on such lands of fish and 
wildlife for other purposes, whenever it is 
necessary to restrict the taking of popula­
tions of fish and wildlife on such lands for 
subsistence uses in order to protect the con­
tinued viability of such populations, or to 
continue such uses, such priority shall be

(Footnote Continued) j  . m :



management of public lands in Alaska in ordar to ansura tha
4subsistanca priority. However, fadaral management may be

supplantad by tha stata so long as tha state enacts and
implements subsistanca laws "which ara consistant with, and which 
provida for tha dafinition, prafaranca, and participation
spacifiad in" ANILCA.*

(Footnota Continuad)
implamantad through appropriate limitations 
basad on tha application of tha following 
critaria:

(1) customary and diract dapandanca upon 
tha populations as tha mainstay of liveli- 
hood;

(2) local residency; and
(3) tha availability of altarnativa 

rasourcas.
(Emphasis added).

ANILCA S 803, 16 U.S.C.A. S 3113, dafinas tha term 
"subsistanca uses* as usad in ANILCA to maan

tha customary and traditional usas by rural 
Alaska rasldants of wild, ranawabla rasourcas 
for diract parsonal or family consumption as 
food, shaltar, fual, clothing, tools, or 
transportation; for tha making and sailing of 
handicraft articles out of nonadibla 
byproducts of fish and wildlife rasourcas 
takan for parsonal or family consumption; for 
bartar, or sharing for parsonal or family 
consusiption; and for customary trada.

(Emphasis addad.)
4. 16 U.S.C.A. S 3115(C).
5. 16 U.S.C.A. S 3115(d).

-7-



After this court's Msdison decision, the Secretary of 
the Interior notified the state that state law was no longer 
consistent with ANILCA and that federal management would begin 
unless consistency was achieved by June 1, 1986. Kenaitze Indian 
Tribe v. State of Alaska, 860 F.2d 312, 314 (9th Cir. 1988),
cert, denied, 105 L. Ed. 2d 695 (1989). With the passage of the 
1986 act, the Interior Department has stated that Alaska is once 
again in compliance with ANILCA. Id.

After final judgment was entered by the superior court, 
the 9th Circuit Court of Appeals ruled that the definition of 
"rural" in the 1986 act does not comply with $ 3113 of ANILCA. 
Id. at 318. "Rural," in ANILCA, according to the court, refers 
to "sparsely populated" areas; '"rural is the antonym of urban and 
includes all areas in between cities and towns of a particular^ 
size." Id. at 316-17. The court referred to Census Bureau 
standards under which "the urban population consists of people 
living in communities of 2,500 or more, while the rural 
population comprises everyone else." Id. at 317. Thus, the 1986 
act's subsistence-oriented definition was held inconsistent with 
ANILCA.

■ondurant and Eastwood both reside in rural areas as 
Kenaltae has- interpreted AWILCA's use of that term. They are 
thus probably entitled to injunctive relief under ANILCA, 16

8
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U.S.C.A. S 3117(a).® However, the Kenaitze decision does not 
change the issues presented in this appeal because the 1986 

statute remains fully applicable to all non-federal lands.
Background and Purpose of the 1986 Statute 

Prior to 1978, urban residents could engage in subsis­
tence hunting and fishing. However, there was no statutory 
preference given to subsistence over sport or commercial fishing 

or sport hunting, with the enactment of chapter 151 SLA 1978, 

subsistence hunting and fishing was given such a priority. 
Madison, 696 P.2d at 174 n.12. The 1978 statute did not bar
urban residents from eligibility as first-tier subsistence users. 
Madison, 696 P.2d at 176. However, a regulation adopted by the 
Board of Fish and Game did exclude urban residents. 5 AAC 
01.597. Madison held that this regulation violated the 1978

statute. Id.
In 1985 the Alaska House of Representatives adopted a

letter of intent which accompanied the bill that became the 1986
subsistence act. 1985 House Journal 1246. The letter explained
the rural preference of the 1986 act as follows:

This limitation of the definition of 
Subsistence uses" recognizes that Alaska is 
unique, and unlike any of the other 
fortynine states, the economy of many rural
communities in rural areas in Alaska is
significantly dependent upon participation by 
the residents of these conmunities in the

6. Such relief has not been requested in this case, 
and the question whether the $ 3117(a) remedy is available only 
in federal courts has not been briefed.



taking of fish stocks and gama populations 
for personal and family consumption.
Furthar, tha legislature finds that tha 
general health and welfare of these citizens 
is significantly tied to their participation 
in these activities.

Id. at 1229-30. In making this determination, the legislature
sounded a theme that was also expressed by Congress in enacting
ANILCA. The House Committee on Interior and Insular Affairs
determined that:

After consideration of the testimony at the 
subcommittee's hearings and town meetings 
throughout Alaska and review of studies done 
by a variety of federal, state, academic, and 
other agencies and groups, the Committee has 
no doubt about the importance of subsistence 
uses to the rural people of Alaska. Reliable 
evidence was given to the Committee 
demonstrating that fifty percent of the food 
for three-quarters of the Native families in .
Alaska's small and medium villages is f
acquired through subsistence uses, and 40 
percent of such families spend an average of 
6 to 7 months of the year in subsistence 
activities . . . .

H.R. Rep. No. 104S, 95th Cong., 2d Sess., at 181 (1978). The
intervenors in this appeal similarly expressed the purpose of the
rural preference as follows:

Zf village access to fish and game is over­
whelmed by competition from the tens of 
thousands of sportsmen who Alaska's
fortuitous oil wealth has drawn to the urban 
centers, the effect on the rural village 
economy would be adverse, and the effect on 
the health and welfare of rural residents 
would be even more so.



An additional purpose of the 1986 subsistence law is to 
retain state management of fish and game on federal lands by 
meeting the requirements of ANILCA.7

Urban-Rural Subsistence Patterns 
Appellants' basic objection to the 1986 act is that by 

excluding from eligibility as subsistence users all urban 
dwellers and by including all rural dwellers, the act unfairly 
excludes some urban residents who have lived a subsistence
lifestyle and desire to continue to do so, while needlessly

>

including numerous rural residents who have not engaged in 
subsistence hunting and fishing. Appellants claim,, in other
words, that the urban/rural criterion is both unfairly 
under-inclusive, because it excludes deserving urban residents, 
and over-inclusive, because it includes undeserving rural 
residents. Appellants instead suggest that the right to 
subsistence should depend upon individual needs and traditions, 
not on one's place of residence.

The record supports the appellants' claim that there
are substantial numbers of urban subsistence users. A state

7. Senator Fisher, a member of the Senate Resource 
Committee, noted in the Senate floor debate: "[T]his legislation 
will provide the boards the tools to solve the problems in 
harvest disruption that followed Madison, and will assure the 
state will retain management of fish and game throughout Alaska 
by meeting the requirements of the federal subsistence law."



astudy of subsistence us* patterns found that of son* 255 holders
of subsiatenc* salmon permits for the 1980 Tanana River fishery,
approximately 201 exhibited the attributes commonly associated
with a traditional subsistence lifestyle# even though they all
resided in the urban Fairbanks area. The report states:

Despite their residence in or near populated 
areas of the Fairbanks North Star Borough# 
these households generally participated in 
the wage economy on a seasonal basis and had 
longer histories of participation in the 
fishery# lower cash incomes# and somewhat 
larger household sizes than the majority of 
users. Some of these households have long­
standing cultural ties to the subsistence 
fishery. For these more intensive users# 
fishing in sub-district Y-6C was less a 
recreational outing than an integral 
component of their way of life in Interior 
Alaska. Their residence in an area which is 
currently defined by regulation as urban# 
coupled with escalating demands upon the I
resource base# however# raise questions about 
whether these more intensive uses can 
continue in the future.

Study at 12. Similarly# in the city of Homer# an urban area
aunder the regulations# the study reports that 38.2% of the city 

residents obtained at least one-half of their meat and fish 
supply from personal hunting and fishing activities. Id. at 162.

8. R. J. Wolfe and L.J. Ellanna Resource Use and 
Socioeconomic Systems: Case Studies of Fishing *nd Hunting in 
Alaskan Communities# Technical Paper Number 61# Alaska Department 
of Fish and Game# Division of Subsistence, Juneau# March# 1983
(hereinafter "Study").



Likewise, the study documents the fact that numerous 
Alaskans who live in areas classified by the regulations as rural 
do not engage in subsistence activities. For example, in the 
City of Sitka, which is classified as rural, although it has a 
population of 7,803 , some 261 of the households sampled did no 
hunting and 71 did no fishing. Id. at 235. Similarly, in the 

City of Nome, population 3,249, which is also rural under the 
regulations, id. at 93, some 51 of all households use no locally 
taken fish or game. Id. at 111.

The study also amply supports the critical importance 
of subsistence hunting and fishing to residents of the numerous 
small and remote villages of our state. For example, in the Wade 
Hampton census area of Western Alaska, the average annual per 
capita cash income was only $2,737 (1979),10 id. at 30, and the 
average household harvested 4,597, dressed weight, pounds of fish 
and game each year. Id. at 42.

The Article VIII Clauses - History and Analysis
A.

Section IS of article VIXX of the Alaska Constitution
provides!

Mo -exclusive right or special privilege of 
fishery shall be created or authorized in the 
natural waters of the State. This section 
does not restrict the power of the State to

30.
10. The 1979 statewide average was $11,152. Study at



limit entry into any fishery for tha purposes 
of raaourca consarvation, to pravant economic 
distress among fisherman and thosa depandant 
upon tham for a livelihood and to promote the 
efficient development of aquaculture in tha 
State.

Laws and regulations governing tha use or 
disposal of natural resources shall apply 
equally to all persons similarly situated 
with reference to the subject matter and 
purpose to be served by the law or 
regulation.
Although the ramifications of these clauses are varied,

they share at least one meaning: exclusive or special privileges
to take fish and wildlife are prohibited. Section 15 states this 
explicitly with respect to fisheries. The proceedings of our 
Constitutional Convention show that the same meaning was intended 
with respect to sections 3 and 17.

A memorandum of the Constitutional Convention Committee
on Resources expresses the view that the common use clause has as 
one ot its purposes a prohibition on exclusive grants or special 
privilmyme. The memorandum states: "The expression 'for common 
use' implies that these resources are not to be subject to 
exclusive grants or special privileges as was so frequently the 
case in ancient royal tradition." Alaska Constitutional 
Convention Papers, Folder 210, Papers Drafted by Committee on 
Resources, entitled "Terms.” «

Section 3 of article VIII provides:
Wherever occurring in their natural state, 
fish, wildlife, and waters are reserved to 
the people for common use.

Section 17 of article VIII provides:



The Committee on Resources commentary with respect to
the uniform application clause states:

This section is intended to exclude any espe­
cially privileged status for any person in 
the use of natural resources subject to the 
disposition of the state.

6 Proceedings of the Alaska Constitutional Convention 84 (Dec. 
16, 1955) .

In Owsichek v. State, 763 P.2d 488 (Alaska 1988), we 
observed that the article VXII provisions were designed to ensure 
to the public the broadest possible access to wildlife. We noted 
that "the common use clause impose[s] upon the state a trust duty 
to manage the fish, wildlife and water resources of the state for 
the benefit of all the people.” Id. at 495 (emphasis added). 
"[A] minimum requirement of this duty is a prohibition against 
any . . . special privileges." Id. at 496. In State v. 
Ostrosky, 667 P.2d 1184, 1191 (Alaska 1983), we observed that the 
common use and no exclusive right of fishery clauses reflected 
"anti-exclusionist values."

Appellants contend that the rural residency requirement 
amounts to an exclusive or special privilege prohibited 
explicitly by section 15 and implicitly by sections 3 and 17. 
They focus on Hvnes v. Grimes Packing Co., 337 U.S. 86 (1949), a 
case which interpreted section 1 of the White Act, former 48 
U.S.C. SS 220-224 (1941), under which Alaska fisheries were
regulated before statehood. In Hynes, the Supreme Court held 
that the white Act prohibited granting a preferential right to 
fish to Native residents of the Karluk Reservation. Id. at 123.
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This east ia of precedential importanca, thay contend, bacausa 
section IS was basad on saction 1 of tha Whita Act.

In rasponsa, tha stata agrees that tha first santence 
of saction IS is basad on saction 1 of tha Whita Act. Kowavar, 

tha stata distinguishas Hynas on tha grounds that tha exclusive 
right to fish thara was availabla to "a closad class." in 
contrast, it argues thara is no closad class hara bacausa "people 
may become eligible to participate in subsistence uses by 
establishing their domicile in a rural area." Further, tha stata 
relies on Kenai Peninsula Fisherman's Cooperative Association v.
State, 628 P.2d 897, 904 (Alaska 1981) which held that saction IS
does not bar differential treatment between commercial, sport, 
and subsistence fishermen. The intervenors* argument in response| 
relies exclusively on this case.

The parties correctly agree that the no exclusive right 
of fishery clause is based on section 1 of the white Act. The 
commentary concerning the exclusive right of fishery clause 
prepared by the Committee on Resources of the Constitutional 
Convention statest

This section is intended to serve as a
substitute for the provision prohibiting the 
several right of fisheries in the White Act.
Instead of using the terminology of that Act 
the purposes sought by it are given
expression in a prohibition of exclusive 
right or special privileges of any person to 
the fisheries of the state.

6 Proceedings of the Alaska Constitutional Convention Proceedings
at 87 (Alaska Legislative Council). |
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The language of the White Act, for which the no 
exclusive right clause is meant to be a substitute, is as 
follows:

Provided, that every such regulation made by 
the Secretary of the Commerce shall be of 
general application within the particular 
area to which it applies, and that no 
exclusive or several right of fishery shall 
be granted therein, nor shall any citizen of 
the United States be denied the right to 
take, prepare, cure, or preserve fish or 
shellfish in any area of the waters of Alaska 
where fishing is permitted by the Secretary 
of the Commerce.

Act of June 6, 1924, ch. 272, S 1# 43 stat. 464.
The appellants' reliance on Hynes as an explanation of

the meaning of the bar on exclusive rights and special privileges
is apt. At issue in Hvnes was-a regulation of the Secretary of
the Interior11 prohibiting commercial salmon fishing in all
waters within 3,000 feet of the shores of the Karluk Reservation.
337 U.S. at 92. The Secretarial Order made an exception which
allowed Natives residing on the Reservation and their licensees
to fish in these waters. Id. The Supreme Court held that this
exception in favor of the Native residents and their licensees
violated section 1 of the White Act. The court stated:

[WJe think it clear that its proviso, "that 
no exclusive or several right of fishery 
shall be granted therein," applies to 
commercial fishing by Natives equally with

11. Regulatory jurisdiction over the administration of 
the White Act was transferred from the Department of Commerce to 
the Department of the Interior, effective July 1, 1939; Hynes, 
337 U.S. at 92 n.4. 3 j 4!=



fishing companies, nonresidents of Alaska or 
other American citizens and so applies 
whether those Natives are or are not 
residents on a reservation. We find nothing 
in the White Act that authorizes the 
Secretary of the Interior to grant 
reservation occupants the privilege of 
exclusive commercial fishing rights. . . .
"Exclusive,” as used in Section 1 of the 
white Act, forbids not only a grant to a 
single person or corporation but to any 
special group or number of people. The 
legislative history set out above shows this.
The offending regulations which brought about 
the enactment of the proviso in S 1 of the 
white Act were administered so as to limit 
fishing to those who had been using the 
fisheries before the regulations.

337 U.S. at 122.12
As noted above, the state seeks to distinguish Hynes on

the ground that Hvnes involved a closed class of recipients of a
special privilege, whereas the 1986 subsistence law does not^^
because anyone who wants to hunt and fish for subsistence
purposes can move to a rural area. We find this argument
unpersuasive. If it were valid, virtually any discrimination
based on residence would be justified - the residents of the
disfavored ares could simply move. Such a rationale is
inconsistent with the prevailing approach in territorial

12* We do not agree with Justice Rabinowitz's 
statement in dissent that the limitation struck down in Hynes was 
predicated solely on the fact that the users were I n d i a n s ! Infra 
at 50. Both ethnic status and local residency were required as 
the regulation in question applied to "natives in possession of 
[the Karluk] reservation." 337 U.S. at 92. In any case, the 
quote in the text makes it clear that if the exception had been 
based solely on residence, rather than on residence and race, 
would also have been struck down.



discrimination casts, which is to sublet territorial
classifications to scrutiny under the equal protection clause.
Gilman v. Martin, 662 P.2d 120, 125 (Alaska 1983); Neuman,
Territorial Discrimination, Equal Protection, and Self-
Determination , 135 U. Pa. L. Rev. 261, 274-75 (1987).

The state's and the intervenors' reliance on Ker.ai
Peninsula is also off the mark. That case merely affirmed what
article VIII, section 413 says explicitly - that preferences
among beneficial uses of fish and game may be legislatively or
administratively established. We stated in Kenai Peninsula:

while section 15 does prohibit granting 
monopoly fishing rights, that section was not 
meant to prohibit differential treatment of 
such diverse user groups as commercial, 
sport, and subsistence fishermen. To 
conclude that, because a certain species is 
made available for sport fishing in a given 
area, commercial fishing of the same species 
must also be allowed, would be to go far 
beyond the purpose of the section.

628 P.2d at 904 (footnote omitted). The state may, indeed must,
make allocation decisions between sport, commercial, and

13. Article VIII, section 4 of the Alaska Constitution
provides:

Fish, forests, wildlife, grasslands, and all 
other replenishable resources belonging to 
the State shall be utilised, developed, and 
maintained on the sustained yield principle, 
subject to preferences among beneficial uses.



subsistanca users. That authority, however, doas not imply a 
powar to limit admission to a usar group.14

Saction 1 of tha Whita Act guaranteed equal accass to 
fisheries regardless of residence. Tha language of tha Act and 
Hvnes make this clear.15 Alaska's constitutional framers were

14. The foregoing also answers Justice Rabinowitz's
contention that our interpretation of tha equal access clauses of 
article VIII is in conflict with article VIII section 4. We have 
consistently taken the position that limits on admission to user 
groups are subject to scrutiny under the article VIII equal 
access clauses. See State v. Ostroakv. 667 P.2d 1184, 1189
(Alaska 1983); Owslchek v. State. T T H  P.2d 488, 492 (Alaska
1988).

15. The legislative - history of the White Act is in 
accord. Congressional debate at the time the white Act was.
proposed demonstrated concern that Alaska residents and|
non-residents alike were being excluded from Alaska fisheries. 
The debate also demonstrated Congress' desire that Alaska
fisheries be equally accessible to everyone:

Mr. Robinson. The Secretary of Commerce 
sought to give exclusive right to fish in
certain Alaskan water, and out of this 
attempt to give exclusive rights to fish, 
thus depriving a large number of the people 
the right to pursue their usual vocation, 
great complaint arose. This bill, however, 
denies to the Secretary of Commerce any power
to grant an exclusive right to fish and
requires him to give everyone equal rights
within the areas where fishing is permitted.

Mr. Jones of Washington. The bill removes 
the principal cause of complaint with 
reference to the exercise of power by the 
Secretary of Commerce. . . . within the two 
reservations [of restricted fishing areas] 
that were created by Executive Order a year 
or two ago the Secretary of Commerce has seen

(Footnote Continued)



(Footnote Continued)
fit to make regulations under which outsiders 
might not go in order to fish. In other 
words, those who are already located there, 
if [the Secretary] thought they took all the 
fish that should be taken, were given the 
full rights, and nobody else could go in 
there and take fish.
Mr. King: They were given exclusive rights.
Mr. Jones of Washington. They may be called 
exclusive rights, but I want to say this in 
justice to the Secretary of Commerce:

when I came back this fall, and came 
down here, and we were considering matters of 
this kind, the Delegate from Alaska and I 
talked over the matter with reference to 
those exclusive rights, and I saw the 
Secretary of Conmerce, and the Secretary of 
Commerce himself said that he would be glad 
to have that discretion taken away, that 
certainly he was not in favor of that policy, 
but- those who were on the ground and who had 
been dealing with the matter especially and 
who might be considered to be experts had 
recommended and urged that that policy be 
pursued. Z will say, in justice to him, that 
he said frankly that he would prefer not to 
have that absolute power, so I can say for 
him that he is glad that this provision is 
put in the bill prohibiting him from granting 
exclusive rights within the fishing areas up 
there.

Mr.* Robinson. I have been unable to find any 
authority for [the Secretary] to grant 
exclusive rights of fishery. Zt was about 
that alleged abuse of authority that most of 
the complaints arose; namely, that the 
Secretary in sosw instances had created 
reservations, and in others had granted in 
certain waters the exclusive right to fish, 
usually to large corporations or packing 
concerns, which deprived the fishermen of the

(Footnote Continued)



aware of Hynes.16 A* noted, section 15 of article v m  was meant
to ba a substitute for saction 1 of tha Whita Act and to further

(Footnote Continued)
opportunity to pursue their occupations; and 
they desired very much the provision that is 
in this bill, which secures to every citizen 
of the United States the right to fish "In 
Alaskan waters upon aqual .^*rTn* I n d  without 
discrimination. The bill deprives the 
Secretary ol" any power . . .  to grant 
exclusive rights to fish in Alaskan waters.

65 Cong. Rec. 9520-21 1924) (emphasis added).
Based in part upon the Congressional debate identified 

above, Hynes concluded that
[T]he legislative history of the white 

Act only emphasizes what the statute clearly 
says, that is, no special privileges in 
Alaskan fishing preserves.

Hynes. 337 U.S. at 120 (footnote omitted).
16. A memo of the Committee on Resources defining 

terms states the following under "White Act Provisions 48 
U.S.C.A. 222t"

That every such regulation made by the 
Secretary shall be of general application 
within the particular area to which it 
applies, and that no exclusive or general 
right of fishery shall be granted therein, 
nor shall any citizen of the U.S. be denied 
the right to take, prepare, cure, or preserve 
fish or shellfish in any area of the waters 
of Alaska where fishing is permitted by the 
Secretary. . . . The word "exclusive" forbids 
not only a grant to a single person or 
corporation, but to any special group or 
number of people. (Hynes-Grimes Karluk 
Reservation)

Alaska Constitutional Convention Papers, Folder 210. > > i«
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it» purposes.17 It follow* that ••ction 15 likewise was meant to 
•nsur* *n equal right to participata in fisheries, regardless of 
whar# ona raaidaa.

Although saction 15 partaina only to fisheries, tha 
pravantion of grants of axclusiva or spacial privileges with
raspact to fi';h and gajma is also ona purpoaa of tha common usa

18and tha uniform application clauaas. It follows that tha grant 
of spacial privilagas with raspact to gaaa basad on ona's 
rasidanca is aiflo prohibited.

We tharafora conclude that tha requirement contained in 
tha 1986 subsistanca statuta, that ona must reside in a rural 
araa in order to participata in subsistanca hunting and fishing, 
violates sections 3, 15, and 17 of article VXXX of tha Alaska
Constitution.

17. Commentary on Article on State Lands and Natural 
Rasourcas, 6 Proceedings of tha Alaska Constitutional Convention 
at 87.

18. Sea supra pages 14 and 15.
19. Justice Rabinowitz states in his dissenting 

opinion that he does not interpret the statute to mean that 
"eligibility to participate in subsistence uses is determined 
solely with reference to where an individual lives." Infra at 
47. That, however, clearly is the case with respect to 
first-tier subsistence users. Urban resident may not be 
subsistence users because subsistence uses are by definition 
limited to rural residents. AS 16.05.940(30), quoted supra at 
pp.2-3. Yet all rural residents may be first-tier subsistence 
users without regard to their individual characteristics. The 
regulation on which Justice Rabincvitz relies, 5 AAC 99.010(b), 
defines customary and traditional uses but does not state that 
first-tier subsistence rights can be limited to customary and
(Footnote Continued)



B.
The conclusion we have reached doss not mean that 

everyone can engage in subsistence hunting or fishing. We do not 
imply that the constitution bars all methods of exclusion where 
exclusion is required for species protection reasons. We hold 
only that the residency criterion used in the 1986 act which 
conclusively excludes all urban residents from subsistence 
hunting and fishing regardless of their individual character­
istics is unconstitutional.

We are not called upon in this case to rule on what 
selection criteria might be constitutional. It seems 
appropriate, however, to note that any system which closes 
participation to some, but not all, applicants will necessarij^ 
create a tension with article VIII. In such cases, assuming that 
the exclusionary criterion is not per se impermissible, our 
decisions suggest that demanding scrutiny is appropriate.

We alluded to this in State v. Ostrosky, 667 P.2d 1184 
(Alaska 1983) in discussing the interplay between the constitu­
tionally allowed limited entry system, which was permitted by

(Footnote Continued)
traditional users. As we stated in Madison "the phrase 
'customary and traditional' modifies the word * uses' . . .  it
does not refer to users.* 696 P. 2d at 174. The state 
acknowledges that only in the second-tier subsistence context may 
individual characteristics separate those rural residents who 
be second-tier subsistence users from those who are ineligib^ 
Brief of Appellees, p. 8. The state also notes that the need for 
a second-tier limitation has, to date, not arisen. Id.
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amendment to article v m ,  section 15, and the common use and no
exclusive right of fisheries elauses. We stated:

(S)ince the common use clause of section 3 
and the no exclusive right of fishery clause 
of section 15 remain in the constitution, the 
premise of the argument is that whatever 
system of limited entry is imposed must be 
one which, consistent with a feasible limited 
entry system, entails the least possible im­
pingement on the common use reservation and 
on the no exclusive right of fishery clause.
The argument concludes that free transfer­
ability does not entail the least possible 
impingement on the anti-exclusionist values 
which these provisions reflect.
. . . [?]he premise of this argument is logi­
cal.

Id. at 1191. We expressed the same theme in Johns v. Commercial 
Fisheries Entry Commission. 752 P.2d 1256 (Alaska 1988)
concerning the obligation of the Commercial Fisheries Entry 
Commission to establish an optimum number of entry permits. We 
stated in Johns:

In [Qstroskvl, we noted that there is a 
tension between the limited entry clause of 
the state constitution and the clauses of the 
constitution which guarantee open fisheries.
We suggested that to be constitutional, a 
limited entry system should impinge as little 
as possible on the open fishery clauses 
consistent with the constitutional purposes
of limited entry, namely, prevention of
economic distress to fishermen and resource 
conservation. Ostrosky . . . .  The optimum 
number provision of the Limited Entry Act is 
the mechanism by which limited entry is meant 
to be restricted to its constitutional
purposes. without this mechanism, limited 
entry has the potential to be a system which 
has the effect of creating an exclusive 
fishery to ensure the wealth of permit
holders and permit values, while exceeding 
the constitutional purposes of limited entry.
Because this risk of unconstitutionality






















































































