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House Bill 201

Sponsor Statement

HB 201: Application of Pesticides and Broadcast Chemicals

Clean drinking water and chemical-free salmon are a vital part of living in Alaska. House Bill
201 would protect salmon streams and drinking water sources from toxic pesticides by
establishing buffer zones. The legislation would prevent the application of herbicides and
pesticides within 150 feet of salmon streams, and within 600 feet of drinking water sources. HB
201 would also restore requirements for public notification and opportunities for public
participation in the pesticide permitting process.

In February 2013, the Parnell Administration issued regulations that eliminated the right of
Alaskans to participate in decisions about the spraying of toxic pesticides and herbicides on
public lands. The Administration’s regulation changes issued by the Alaska Department of
Environmental Conservation (ADEC) eliminated requirements to identify and safeguard the
state’s waters including salmon streams, sensitive waterways, drinking water sources, fish and
wildlife habitat, and public health.

This bill addresses the concerns of many Alaskans about the need to protect salmon and their
habitat from harmful chemicals. Deep concerns have been expressed by the public about the
potential contamination of our drinking water sources, which is viewed by many as a critical
public health issue. This bill offers protection of these vital resources and re-establishes right-to-
know provisions and public involvement in decisions about pesticide use in public places.
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HB 201—"An Act relating to the application of non-aerial pesticides and broadcast chemicals near fish habitat or water for
human consumption, and in public places."—Q and A

hat the regulations stipulated prior to being changed.

de regulations under 18 AAC 90.500 required a permit application and approval by the Alaska Department of Environmental
Conservation (ADEC) for "public pesticide programs or projects"” initiated by the state, a borough or city. This permitting
process required that the agency that intended to apply herbicides or pesticides (including the Alaska Railroad and Department
of Transportation) submit a permit application to ADEC. ADEC then sent the application out for public review and comment.
The permit application included information about the proposed pesticide application including the chemical(s) to be used,
locations/maps, vulnerable public water sources and sensitive aquatic habitats in the vicinity, mitigation and monitoring
measures. The public had an opportunity to review, submit written comments, and/or testify at a public hearing. Other state
and federal agencies also had the opportunity to weigh in before the ADEC decided whether to issue a permit. The ADEC would
then consider public and agency comments, evaluate the application, then either issue the permit, require modifications to be
protective of human health and the environment, and/or establish mitigating measures and monitoring requirements.
Decisions about pesticide permit applications could be appealed by the public. Anyone who disagreed with the decision could
request an adjudicatory hearing.

What changed in the regulations?

In 2013, the Alaska Department of Environmental Conservation adopted new regulations that eliminate the requirement for a
state agency to obtain a permit from ADEC to spray herbicides or pesticides on state lands and rights-of-wav. This change in
the regulations also eliminated the public's right to participate in the decision-making process. The regulatory changes mean
that there is no requirement for the applicator agency to submit a pesticide application to ADEC and ADEC therefore
relinquishes permitting authority. These changes also:

« Eliminate permit requirements for the spraying of pesticides by state agencies on state public lands and rights-of-ways.
This, among other things, means that there is no requirement to identify water bodies, water courses, private drinking
water sources, or to establish buffers necessary to safeguard the state's water resources, sensitive waterways, drinking
water sources, fish and wildlife habitat, or public health:

*  Prevent public participation in decisions about pesticide spraying on public lands and rights-of-way—with no public
hearings, opportunity for written public comments, or a wav to appeal bad decisions. This deprives Alaskans of our
right to speak out about potential harm to our drinking water, fishing streams, lands held in the public trust,
subsistence uses, dangers to our children and public health;

¢ Promote the application of potentially harmful pesticides and herbicides without consideration of toxicity and effects
to human health and the environment;

« Weaken public right-to-know requirements to notify the public about places where the pesticides will be sprayed.

What the regulations stipulate today.

The regulations stipulate that "the application of one or more pesticides on land owned or leased by an agency of the state, or
on a right-of-way managed by the agency, is authorized if 1) the application follows an integrated pest management plan
appropriate for the pest of concern...and adopted by the agency applying a pesticide; 2) the integrated pest management plan
is published on the department's website..." The regulations require only that the department be notified 15 days in advance
of a pesticide application and that public notices be published in a local newspaper (and not on the site of pesticide
applications) not later than 30 days before application, however with no opportunity for public comment. The IPM
requirements are weak, with no opportunity for review and comment prior to a pesticide application.

How this bill fixes the issue and why this bill is so important.

HB 201 re-instates a requirement for reasonable public notification, public comment, and written notices to be posted on the
application site. This would apply to applications of pesticides in public places, including common areas of apartment buildings
or other multi-family dwellings; government facilities; plazas, parks, sport fields, and transportation rights-of way. HB 201 also
establishes reasonable and prudent buffer zones to protect anadromous fish and fish habitat. The buffer zones that would
require that pesticides not be applied within 150 feet of anadromous or resident fish habitat or within 600 feet of a public or

frivate water source.

Information provided by Pam Miller, Executive Director ofAlaska Community Action on Toxics; highlights made by the bill sponsor



18 AAC 90.500. Permit for certain public pesticide programs or..., 18 AK ADC 90.500

Alaska Administrative Code Currentness
Title 18. Environmental Conservation
Chapter 90. Pesticide Control
Article 5. Permit Requirements (Refs &Annos)

18 AAC 90.500

18 AAC 90.500. Permit for certain public pesticide programs or projects.

Except as provided in 18 AAC 90.510, a government entity may not, without first obtaining a permit issued by the department,
direct, carry out, allow, or participate in the spraying or application of a pesticide in any program or project

(1) in a state-owned greenhouse or nursery, on a state right-of-way, or on more than one acre of land owned or leased by the
state, except where the pesticide is applied on less than one acre of land on aright-of-way wholly within the boundaries of an
airport owned by either the state or a municipality and the pesticide is not applied by aircraft or helicopter; or

(2) if that spraying or application affects property owned separately by two or more persons.

Credits
(Eff. 2/15/98, Register 145; am 3/31/2002, Register 161; am 11/30/2003, Register 168; am 9/30/2007, Register 183)

AUTHORITY: AS 46.03.010, AS 46.03.020, AS 46.03.320, AS 46.03.330, AS 46.03.730

Current through December 7, 2012 (Register 204)

18 AAC 90.500, 18 AK ADC 90.500

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.

WsstlawNexf © 2014 Thomson Reuters. No claim to original U.S. Government Works. 1
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RE: Filed Permanent Regulations: Department of Environmental Conservation
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JU2012200148

ORDER ADOPTING CHANGES TO
REGULATIONS OF THE DEPARTMENT OF ENVIRONMENTAL CONSERVATION

The attached 5 pages of regulations, dealing with 18 AAC 90, Pesticides, and Integrated Pest
Management Plans are adopted and certified to be a correct copy of the regulation changes that
the Department of Environmental Conservation adopts under the authority of AS 37.10.050,
AS 37.10.052, AS 41.17.100, AS 44.46.025, AS 46.03.020, AS 46.03.320, AS 46.03.330, and
AS 46.03.730, and after compliance with the Administrative Procedure Act (AS 44.62),
specifically including notice under AS 44.62.190 and 44.62.200 and opportunity for public
comment under AS 44.62.210.

This action is not expected to require an increased appropriation.

In considering public comments, the Department of Environmental Conservation paid special
attention to the cost to private persons of the regulatory action being taken.

The regulation changes adopted under this order take effect on the 30th day after they have been

filed by the lieutenant governor, as provided in AS 44.62.180.

DATE: January 22,2013
Anchorage, Alaska

FILING CERTIFICATION

I, Mead Treadwell, Lieutenant Governor for the State of Alaska, certify that on

~ry , 2013, at™."’S™.m., | filed the attached regulations according to the provisions

ofAS 44.62.040-44.62.120.

Mead Treadwell, Lieutenant Governor

Effective: 7, 2-0(3

Register: Apr,( 20t3.
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18 AAC 90.500 is repealed and readopted to read:

18 AAC 90.500. Permit for certain public pesticide programs or projects. Except as
provided in 18 AAC 90.510, the state or a borough or city of any class may not, without first
obtaining a permit issued by the department, initiate a public pesticide program or project that
affects property owned separately by two or more persons. (Eff. 2/15/1998, Register 145; am
3/31/2002, Register 161; am 11/30/2003, Register 168; am 9/30/2007, Register 183; am
JN1jZ [ gfo/3., Register _gO0£)

Authority:  AS 46.03.010 AS 46.03.320 AS 46.03.730

AS 46.03.020 AS 46.03.330

18 AAC 90 is amended by adding new sections to read:
18 AAC 90.640. Pesticide applications on state land, (a) Except as provided under

18 AAC 90.500 and 18 AAC 90.505, the application of one or more pesticides on land owned or
leased by an agency of the state, or on aright-of-way managed by the agency, is authorized if

(1) the application follows an integrated pest management plan appropriate for
the pest of concern in accordance with 18 AAC 90.645, and adopted by the agency applying a
pesticide;

(2) the integrated pest management plan is published on the department’s
website;

(3) not later than 30 days before the application, or 30 days before the first
application of a multi-application project, notification has been provided by mail, return receipt

requested, to owners of public water systems if the application will occur within 200 feet of the
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water source; in this paragraph, "public water system" has the meaning given in 18 AAC
80.1990;

(4) apesticide will be applied by an applicator certified by the department;

(5) public notice of the application is provided in accordance with (b) of this
section;

(6) the department is notified not later than 15 days before an application;
notification is required under this paragraph before each application of a multi-application
project;

(7) the person in charge described in 18 AAC 90.650 keeps an accurate written
record of each application of each pesticide for at least two years after that use; the record must
be available to the department upon request and must contain

(A) the information listed in 18 AAC 90.415(2); and
(B) arecord of all notifications issued under (a)(3) and (6) and (b) of this
section;

(8) for each pesticide applied to more than a total of 20 acres in a calendar year,
the person in charge described in 18 AAC 90.650 posts a report on the agency's website that
describes the complete product name, EP A registration number, quantity of mixed pesticide
applied, and location of each application; and

(9) the department is granted access to the property at reasonable times without
prior approval during pesticide applications.

(b) If specific notice requirements under 18 AAC 90.625 or 18 AAC 90.630 do not

apply, the agency applying a pesticide must publish two consecutive notices of the pesticide
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application in a newspaper of general circulation in the affected area. The notice must be
completed not later than 30 days before application, or 30 days before the first application of a
multi-application project, and must include
(1) the location of the proposed activity;
(2) the complete name and EP A registration number of each pesticide to be used;
(3) the target pest for the pesticide application;
(4) the method of applying each pesticide; and
(5) how the public can receive more information.

(c) The agency may perform multiple applications of one or more pesticides during one
calendar year. Before the first application of the year during a multi-application project, notice
must be provided under (a)(3) and (b) of this section. The notice must also provide an
approximate number of applications for the proposed project.

(d) For the purposes of this section, multiple applications of one or more pesticides are
considered a single public pesticide program or project if each application of each pesticide

(1) is intended to control the same pest or group of pests;
(2) is conducted in the same calendar year;
(3) is conducted by the same agency;
(4) uses only the pesticides designated in asingle integrated pest management
plan, and uses those pesticides at the same or asimilar concentration, within 10 percent; and
(5) is applied using the same or a similar method.
(e) The following pesticide applications on state land are not subject to the requirements

of this section:
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(1) application of antimicrobial pesticides;

(2) application of pesticides on a total of less than one acre of land during a
calendar year; and

(3) application of pesticides inside buildings or structures. (Eff. 3 1
Register 2b£)
Authority:  AS 46.03.010 AS 46.03.320 AS 46.03.730

AS 46.03.020 AS 46.03.330

18 AAC 90.645. Integrated pest management plan. An integrated pest management
plan must establish a procedure for the use of one or more pesticides in a manner that poses the
least possible hazard to people, property, and the environment, by using pesticides only after
nonchemical practices, sanitation, and other preventive methods have failed or are impractical.
The integrated pest management plan must include a description of

(1) the preventive methods used to keep pest problems from occurring;

(2) the activities to monitor for the presence of pests;

(3) the thresholds for allowable pest presence;

(4) when appropriate, the use of mechanical and physical controls to reduce pest
presence;

(5) the complete name and EPA registration number of each pesticide product
used when determined necessary under the integrated pest management plan; and

(6) the identity of the person in charge described in 18 AAC 90.650. (Eff.

3 // /3ct%. Register205 1
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Authority;  AS 46.03.010 AS 46.03.320 AS 46.03.730

AS 46.03.020 AS 46.03.330

18 AAC 90.650. Person in charge. The agency initiating a public pesticide program or

project shall identify a person in charge to oversee pest control. That person shall

(1) develop and implement an integrated pest management plan in accordance
with 18 AAC 90.645;

(2) ensure compliance with the integrated pest management plan;

(3) review and update the integrated pest management plan every two years;

(4) act as the point of contact for information on the public pesticide program or
project for the department and for the public; and

(5) when appropriate under the integrated pest management plan, approve the use
of pesticides and ensure that they are used in compliance with this chapter. (Eff. 3 /7 /20(3.
Register 20C)
Authority;  AS 46.03.010 AS 46.03.320 AS 46.03.730

AS 46.03.020 AS 46.03.330



Petersburg Vessel Owners Association

PO Box 232
Petersburg, AK 99833
Phone & Fax: 907.772.9323

pvoa@gci.net « www.pvoaonline.org
August 26, 2013

Commissioner Patrick J. Kemp

Alaska Department of Transportation & Public Facilities
PO Box 112500

3132 Channel Drive

Juneau, Alaska 99811-2500

Via emall: dot.commissioner@alaska.QOV
RE: Herbicide and Pesticide applications In Southeast Alaska
Dear Commissioner Kemp:

Petersburg Vessel Owners Association (PVOA) is a diverse group of over 100 commercial
fishermen and businesses operating primarily in Southeast Alaska. Our members provide
millions of meals to the public annually by participating in a variety of fisheries statewide
including salmon, herring, halibut, cod, crab, black cod, shrimp, and dive fisheries.

Regulations adopted earlier this spring would allow state agencies to apply herbicides and
pesticides on state property and rights of way without obtaining a permit from the Department of
Environmental Conservation (DEC) and without public review. The broad application of
herbicides and pesticides can and does affect aquatic habitats; the habitat necessary for the
production of commercially harvested species that our members are entirely dependent upon for
their livelihood. As such, PVOA is in opposition to the broad-baser} spraying of herbicides or
pesticides on state property and rights of way and lis in support of the efforts by the Petersburg
Borough (RE: Petersburg Borough August 19 letter) and other Home Rule local governments to
prohibit such actions on lands within their community boundaries.

The seafood industry and the State of Alaska have invested millions of dollars in marketing
efforts publicizing the sustainability, and health benefits of consuming wild Alaska seafood. The
foundation of that marketing effort is based on and is absolutely dependent upon Alaska’s
pristine waters uncontaminated with toxic chemicals. Alaska seafood is not only consumed
locally, but is marketed globally. Any suspicion that Alaska seafood may be contaminated with
pesticide/herbicide residue could do irreparable harm to that marketing effort, the seafood
Industry in general and the PVOA membership specifically.

Upon review of the Integrated Vegetation Management Program (iVIMP), particularly Table 1,
POTENTIAL HERBICIDES TO BE USED BY ADOT&PF, and our obtaining a recent scientific
study of the documented reports oh the toxicity of Glypnosate in humans, we have become
increasingly concerned about the broad-based spraying of herbicides containing Glyphosates.
The IVMP, lists those herbicides approved by the EPA for aquatic environments which includes
Aguamaster® (active ingredient Glyphosate). Section 6.3, Chemical Control, also states:
‘ADOT&PF may use Aquamaster, Habitat, and Garfon 3 throughout its right-of-ways, FAA
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certified airports, accessible non-certified airports, and facilities in compliance with theirEPA
approved labels. “..Aquamaster...maybe used to control vegetation within aquatic areas, if
needed, only afteran Alaska Pollution Discharge Elimination System Pesticide General Permit
and a Pesticide Use Permit are obtained.” While the EPA considers herbicides containing
Glyphosate minimally toxic to humans and safe for use in aquatic environments, a peer-
reviewed study published in the April, 2013 edition of the scientific journal Entropy1 presents
data and results disputing EPA’s assertions of lowtoxicity and safety. As stated in the Abstract,
Discussion and Conclusions sections:

Abstract: "Glyphosate, the active ingredient in Roundup®, is the most popular herbicide
used worldwide. The industry asserts His minimally toxic to humans, but here we argue
otherwise... Glyphosate's Inhibition ofcytochrome P4S0 (CYP) enzymes is an overlooked
component ofits toxicity to mammals. CYP enzymes play crucial roles in biology, one ofwhich is
to detoxify xenobiotics. Thus, glyphosate enhances the damaging effects of other food borne
chemical residues and environmental toxins. Negative impact on the body is insidious and
manifests slowly overtime as inflammation damages cellular systems throughout the body."

Discussion: 'Contrary to the current widely-held misconceptiontthatglyphosate is
relatively hamiless to humans, the available evidence shows that glyphosstte may ratherbe the
most important factor in the development of multiple chronic diseases and conditions that have
become prevalent in Westernized societies.™

Conclusions: “Glyphosate is likely to be pervasive in our food supply, and, contrary to
being essentially nontoxic, it may in fact be the most biologically disruptive chemical in our
environment.’

M s gl

This peer-reviewed study casts a disturbing light onttje use of any herbicides in or near aquatic
environments. The study not only underscores oufooncems about the IVMP’s use of
herbicides In or near aquatic environments but also provides specific justification for the
suspension of that plan.

This study has been widely disseminatedjo'tfTe public bye variety of news media, particularly
web-based media. As such, the public'ilawareness and perception of the use of these
herbicides in or near Alaska's pristine™aters could likely have a negative impact on the public’s
willingness to buy and consume AlSska seafood. Also, the presence of known toxins in Alaska
seafood products could also have a major impact on the global marketing and distribution of
those products.

In conclusion, we urge you to reassess the current chemical control provisions inthe IVIVIP and
eliminate of the broad-based spraying of herbicides and pesticides as part of the IVMP.

Thank you for your time

Sincerely,

SO
Brian Lynch
Executive Director

CC: Gov. Sean Parnell, Sen. Dennis Egan, Sen. Bert Stedman, Rep. Beth Kerttuia, Rep. Cathy
Munoz, Rep. Jonathan Kreiss-Tomkins, Rep. Peggy Wilson, Stefanie Moreland, ADF&G
Commissioner Cora Campbell

'Samsel, S.; Seneff, S. Glyphosate’s suppression of cytochrome P4S0 enzymes and amino acid biosynthesis by the
gut microbiome: Pathways to modem diseases. Entropy 2013, IS, 1416-1463.



ALASKA STATE LEGISLATURE

600 East Railroad Ave., Ste 1

State Capitol
Wasilla, Alaska 99654 Juneau, Alaska 99801
(907) 376-3370 (907)465-6600
Fax (907) 376-3157 Fax (907) 465-3805

Mike Dunleavy
Senator

May 9, 2013

Mr. Clark Hopp via: email
Vice President, Engineering

Alaska Railroad Corp.

PO Box 107500

Anchorage, AK 99501

Dear Mr. Hopp:

| have recently become aware of serious concern with the Alaska Railroad’s upcoming plan to
spray herbicides on the track in the Talkeetna area. While | understand the need and
requirement for the Alaska Railroad Corporation (ARRC) to control vegetation along your
tracks, and | acknowledge that your plan appears to comply with the State regulations
governing these activities, |write to urge you to do everything in your power to conduct this
project in a manner respectful of the local residents and sensitive to the environment.

To that end, | ask that you carefully review the letters directed to you on this issue from the
Talkeetna Community Council, and other concerned area citizens, and to do all you can to
accommodate their requests. While | recognize the track area itself may not be classified as a
public area, the ARRC should take into consideration the community’s concerns by not
spraying herbicides on public areas within the Alaska Railroad Right-of-Way. (Those areas
include: parts of the Chase trail that lay within the spraying area; any areas where the Chase
Trail crosses the Alaska Railroad tracks; downtown Talkeetna; the Talkeetna Depot, and the
area adjacent to the bridge over the Talkeetna River.)

Of particular concern is Talkeetna’s public water source and other water sources used by local
residents in the adjacent areas. |suggest the Alaska Railroad continue to work with community
members to identify individual home-site drinking water sources and flag stops used by
community residents to provide an adequate set back from those areas. The Alaska Railroad
must maintain an adequate distance from these water sources to ensure herbicides do not
enter the community’s drinking water. Additionally, | strongly urge the ARRC to employ all
available means and diligence in order to ensure that the chemicals used in your operation do
not compromise any area waters; either through direct application, drift or migration.

To better understand this issue generally, | would appreciate some historic information as to
why the Alaska Railroad uses herbicides, what other options have been used in the past or
have been explored as alternatives to herbicide treatment, and what if any emerging
technology could be considered in lieu of herbicide application. While | understand the



necessity of vegetation control, | believe it is incumbent upon the ARRC to continue to look for
the best possible way to accomplish this sort of task.

Thank you for your immediate and continued attention to this important matter. | look forward
to a report on how the concerns outlined above were addressed and the additional information
| requested at your earliest convenience. Additionally, | ask that you provide a copy of your
reply to me to the Talkeetna Area Community Council so they may also have that information.
Should you need clarification on this issue or additional information from my office, please feel
free to contact either myself or Brett Huber, my Chief of Staff, at 907.376.3370.

Sincerely,

Senator Mike Dunleavy
Senate District D

cC: Tim Sullivan, Manager External Affairs, ARRC
Whitney Wolff, Talkeetna Community Council, Inc.
Mr. John Strasenburgh
Ms. Beck Long

O
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C o un cil, C u e .

A non-profit, community service organization

Alaska Railroad
Stephanie Wheeler - Corporate Comm. Officer
Clark Hopp - Vice President of Engineering

May 7, 2013

The Talkeetna Community Council Inc. met last night for it's regular monthly meeting
where we responded to numerous citizen concerns regarding the ARR’s upcoming plan
to apply herbicides to the rail in our area . According to a notice posted on the ARR
web site, and Tom Brooks who was present at the meeting, this spraying is poised to
commerce next week.

1) TTCI REQUESTS ARR SUSPEND SPRAYING FROM MP 225 TO MP 232
(Craver’s Right of Way Farm to the end of the Chase Trail)

These miles of track pass through or within close proximity to: a farm, a playground, an
ARR depot with tourists, a camper park, a restaurant, an active heli pad, a crossing
frequented by bicyclists, a Princess bus loading area, the National Park Service
residence, Talkeetna’s public water source, and the Chase Trail used recreationally.

The herbicide Oust Extra has specifically stated on it's label that it is not to be applied in
recreational areas. The section of track noted above is used recreationally. Tom
Brooks has confirmed that application of the herbicide will follow guidelines on the label.

2.) NOTIFICATION OF SPRAYING - TCCI requests that the ARR actively
contact residents of the Chase area to identify flagstop mile posts and drinking
water sources within 200 feet of the tracks for suspension of spraying. No
spraying should be conducted within 200 feet of a flagstop, drinking water
source, or water body.

Local residents have taken the initiative to put PSA’s ( public service announcements)
on our local KTNA radio to alert flagstop users that they can submit locations to ARR.
Residents of the Chase area do not have access to newspapers - especially during
break up. TCCI has reviewed the notice on the ARR site and finds it inadequate. It

Talkeetna Com m unity Council, Inc.

P.O.Box 608, Talkeetna AK 99676



does not alert residents that they can submit a flagstop location or drinking water source
to request that no spraying occur within 200 feet of those locations.

TCCI also requests a hard copy notice of spraying be posted at the
crossing at ARR MP 232. Notification must contain SPECIFIC DATES of spraying
so trail users can be out of the vicinity and avoid dangerous contact.

3.) TCClI REQUESTS A DETAILED PLAN AND PROCEDURES FOR
IDENTIFYING WATER BODIES, FLAGSTOPS AND AREAS OF SUSPENDED
SPRAYING.

TCCI is alarmed that the ARR does not appear to have a plan for how water bodies and
flagstops will be identified and omitted from spraying. Tom Brooks was asked what
system is in place for this critical safety measure required in the IVMP - he was
specifically asked if the blue and white color coded tie marking system from the 2010
Seward to Indian application would be used in 2013 - he was clear that it would not.
He stated vaguely thata GPS system would be used but provided no details of the
procedures.

The impending spraying will occur in the next weeks - it is imperative the affected
communities have detailed information about the safety and no spray buffer plan.
Stephanie Wheeler states in a letter to Talkeetna resident Becky Long “ARR will use
appropriate methods such as a pilot car and setbacks”to protect water.

TCCIl adamantly requests a pilot car be required during ALL herbicide application
and specifically from Sunshine through the Hurricane Turn route. Itis common
knowledge that this stretch of track is both residential and used recreationally. Itis in
close proximity to the Susitna and Indian Rivers, and is actively advertised by the ARR
as a tourism destination. ( Gold Creek area will also host several work camps this
season for Susitna Watana studies - one of which is adjacent to the rail and bridge)

TCCI has consistently been opposed to the ARR use of herbicides. Itis a hazard
to humans, fish, wildlife and all aspects of the ecosystem. The systematic
removal of the DEC public process concerning herbicide application allows for no
oversight or participation from those who will be adversely affected.

We look forward to a timely response to our requests.
Sincerely,

Whitney Wolff
Talkeetna Community Council, Inc.

Talkeetna Com m unity Council, Inc.

P.O.Box 608, Talkeetna AK 99676



June 17,2013

Commissioner Patrick J. Kemp,

Department of Transportation & Public Facilities
PO Box 112500

3132 Channel Drive

Juneau, Alaska 99811-2500

Re: Herbicide and Pesticide applications in the Petersburg Borough
Dear Commissioner Kemp;

The Petersburg Borough has learned that earlier this spring, regulations were adopted
that would allow state agencies to apply herbicides and pesticides on state property
and rights of way without obtaining a permit from the Department of Environmental
Conservation and without public review, The Petersburg Borough is very concerned
that this action denies our citizens the right to participate in the decision-making
process and jeopardizes our community, The broad application of herbicides and
pesticides can and does affect drinking water, aquatic habitat, and impacts traditional
food gathering areas. In addition, this process exposes our children and pets to
harmful, possibly carcinogenic, toxins.

These regulations were adopted despite widespread public opposition across the state.
The people of Alaska collectively own our public water supply, our fish and our wildlife
resources. We strongly feel that we should have a voice regarding if and when there
are any plans which might negatively impact those resources within our area. The 30-
day notification requirement prior to application that was adopted, allows for no public
input. This falls way short of providing our citizens a voice.

Alaska markets our wild salmon to the world by touting our pristine waters. Applying
toxic chemicals to the upland habitat would certainly make that a questionable claim.
Spraying our uplands could negatively impact productivity of local salmon streams.
Even the small tributaries are important fish rearing habitat. Also, many out-the-road
residents rely on surface run-off and small streams for their drinking water. Many of our
residents gather berries, fiddlehead ferns, and other traditional foods along roadways in
our area. If herbicides and pesticides are applied, there is simply no way to protect
against contamination. This is particularly true in our island rain forest ecosystem where
anything applied to the land is rapidly washed into adjacent waterways and eventually
Into salt water by the rain.

You may recall that several years ago the Department of Transportation announced
plans to spray herbicides to control plant growth along Mitkof Highway. The people of

Borough Administration
PO Box 329, Petersburg, AK 99833-Phone (907) 772-4519 Fax (907)772-3759
www.ci.petersburg.ak.us
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Petersburg expressed strong opposition and that program was stopped before It got
started. Some were opposed to the visual impact, but most were more concerned that
toxic residue would contaminate residential runoff-based water supplies and run Into
aquatic habitats and impact fish productivity. Those concerns have not changed.
ADOT went back to mowing the roadsides and, although that method is more labor
intensive, it has kept the vegetation down and kept toxic chemicals out of the island's
water supplies and waterways.

Article 10 of the State Constitution clearly provides broad powers to local governments.
Home Rule local governments enjoy even broader powers. Article 10, Section 11 of
Alaska's Constitution provides that: "A home rule borough or cltv mav exercise oil
legislative powers not prohibited bv law or bv charter. Adoption of a Home Rule
charter promotes maximum local self-government to the greatest extent possible.”

Given that language In the constitution, it certainly seems that the Borough, not the
state, should be making the decision on whether or not it is Important to protect our
primary industry and protect the residents of the borough from toxic contamination,

We feel strongly the large-scale application of herbicides and pesticides should not be
allowed within our Borough. This is the best way to protect our Citizens and the
waterways of our community.

The Borough hopes that it does not have to consider the adoption of an ordinance and
land use restrictions that will ban the large-scale application of herbicides and
pesticides within Borough boundaries. At the very least any plans to apply herbicides
or pesticides should require a public review process and approval by the Assembly
before application could occur.

We would appreciate your immediate attention to this issue.

Sincerely,

Susan Flint
Vice Mayor . *

\UdfCA*-rp& U Z.L.

Distribution

KFSK Radio

Petersburg Pilot

Senator Dennis Egan (email)
Representative Beth Kerttula (email)

Borough Administration
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Municipality of Skagway
GATEWAY TO THE KLONDIKE
P.O0.BOX 415 SKAGWAY, ALASKA 99840
(PHONE)907-983-2297-Fax 907-983-2151
WWW.SKAGWAY.ORG

Patrick J. Kemp, Commissioner

Dept, of Transportation & Public Facilities
State of Alaska

P.O. Box 112506

Juneau, AK 99811

RE: ADOT&PF Herbicide Use in the Skagway Borough

The Municipality of Skagway opposes the use of herbicides and pesticides as a maintenance tool
for vegetation control measures on Alaska Dept, of Transportation & Public Facilities
(ADOT&PF) owned or leased lands and facilities within the Skagway Borough.

About 27% of the land in the Skagway Borough is State-owned and managed; this land includes
State Street, Dyea Road and the local airport, all of which are significantly utilized by local
residents and seasonal visitors and represent the bulk of the main transportation corridors within
the Borough. The care and maintenance of these areas is integral to the viability of the
community, and this maintenance has the potential to affect not only Skagway’s quality of life,
but also the health of its citizens and natural surroundings.

State Street runs through the middle of the Skagway townsite, with residential homes and local
businesses bordering it along its entire length. The Dyea Road provides access not only to more
residential areas, but also to remote, natural recreational areas that are highly valued by locals.
The airport in Skagway is closely bordered on the west side by the Skagway River, and on the
east by residential areas.

ADOT&PF’s Integrated Vegetation Management Plan of June 2013 specifies that the agency
intends to begin using herbicide as a vegetation control tool to “provide improved maintenance
service and public safety in a more cost-effective manner.” The Municipality of Skagway
maintains that the use of herbicides for the maintenance of vegetation has the potential to
negatively affect the health and safety of the public as well as the natural environment, at a cost
that may be unquantifiable.

The ADOT&PF's vegetation management plan lists alternative preventative and mechanical
methods of vegetation maintenance that include mowing, brush cutting, hydro-axing and
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burning. The Municipality of Skagway asks that these alternative methods are solely used ing
maintenance of vegetation in the Skagway Borough, as they are highly preferable

maintaining the quality of life and health of the borough'’s citizens and natural surroundings—
for substantially reducing possible negative effects known to be caused by the use of herbicides.

Sincerely,

Borough Mayor
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HAINES BOROUGH, ALASKA

P.O. BOX 1209 «HAINES, ALASKA 99827
Administration 907.766.2231 = (fax) 907,766.2716
TourismO07. 766.2234 = (t) 907.766.3155
Police Dept Q07. 7662121 =(fax) 907.766.2128
Fire Dent. 907.766.2155 = (fe) 907.766.3373

June 25,2013

Pat Kemp, Commissioner

Alaska Department of Transportation
PO Box 112506

Juneau, AK 99811

Re: Herbicide and Pesticide use in the Haines Borough

The Alaska Department of Environmental Conservation’s decision earlier this year to
eliminate the public review process and permitting requirements for using chemicals on
state lands deeply concerns the Haines Borough. At a minimum, the Haines Borough
requests that DEC reinstate a public review process, including right of appeal, for the
potential use of herbicides and pesticides within the borough.

Most of the Haines Borough roadways lie adjacent to, or cross anadromous streams and
salmon habitat. The Haines Highway passes through the world class Alaska Chilkat Bald
Eagle Preserve, home to the largest gathering of Bald Eagles. Spraying herbicides and
pesticides has the potential to harm the environment, fish, wildlife, and human health.
Healthy salmon returns for commercial, sport and subsistence fisheries provide major
economic benefit to Southeast Alaskans. There is a wealth of scientific literature that
links pesticide and herbicide contamination with salmon mortality as well as non-lethai
impacts that result in lowered survival rates. Many salmon spawn in waterways adjacent
to Haines' roadways. The commercial value of die Lynn Canal salmon fishery ranges
from$1 million to $3.4 million annually.

Pesticide and herbicide use near residences and areas that our citizens use for gathering
food, medicinal substances, or craft materials is inherently dangerous. Use within
watersheds that provide drinking water for communities or individuals also poses serious
threats. Pesticides and herbicides contain toxic chemicals which rapidly disperse in our
local rainforest environment. They have been linked with numerous environmentally
caused cancers and may have additional detrimental effects that are presently unknown.

Article 10 of die State Constitution clearly provides broad powers to local governments.
Home Rule local governments enjoy even broader powers. Article 10, Section 11 of



Alaska's Constitution provides that "A home rule borough or citv mav exercise all
legislatiyfi poyygJCS.mtlIQhihit\byJlftw gr by..charter. Adoption of a Home Rule charter
promotes maximuijn local self-government to the greatest extent possible."

In the past, the community of Haines has opposed the spraying of toxic herbicides or
pesticides along borough roadways and on public lands. The Haines Borough continues
to strongly oppose the use of herbicides and pesticides on roadways and public lands in
the borough.

Protecting our residents and the environment from potential damage caused by using
toxic chemicals along roadways in the Chilkat and Chilkoot watersheds and within the
Alaska Chilkat Bald Eagle Preserve are of utmost importance to the Haines Borough.

Thank you for your consideration of this matter.

Mayor, Haines Borough

Cc:  Senator Bert Stedman
Representative Jonathan Kreiss-Tomkins
Representative Les Gara
Al Clough, Assistant Commissioner
Matt Boron, DOT, Haines



CITY AND BOROUGH OF WRANGELL
RESOLUTION NO. 11-13-1286

A RESOLUTION OF THE ASSEMBLY OF THE CITY AND BOROUGH OF
WRANGELL, ALASKA, REQUESTING THAT THE REGULATIONS
COVERING THE USE OF HERBICIDES ALONG ALASKA ROADWAYS BE
AMENDED TO PROVIDE FOR PUBLIC COMMENT, AND REQUESTING
THAT THE ALASKA DEPARTMENT OF TRANSPORTATION AND THE
ALASKA DEPARTMENT OF ENVIRONMENTAL CONSERVATION MEET
WITH REPRESENTATIVES FROM SOUTHEAST COMMUNITIES TO
DISCUSS THE IMPACTS OF THE USE OF HERBICIDES ALONG THE
REGION'S ROADWAYS

WHEREAS, the use of herbicides by the Alaska Department of Transportation along Alaska's
roads and highways is a subject of great concern amongst the residents of Wrangell, Alaska; and

WHEREAS, the use of herbicides and pesticides should only be used when mechanical and/or
manual methods cannot be used; and

WHEREAS, public and private lands and waterways adjacent to Alaska’s roadways provide
access to fish, wildlife, berries and many other naturally occurring resources that provide food, economic,
lifestyle and cultural benefits to many Alaskans; and

WHEREAS, Regulations developed by the Alaska Department of Environmental Conversation
and the Alaska Department of Transportation do not provide for public comment on the use of herbicides
along Alaska's roadways and public lands

NOW, THEREFORE, BE IT RESOLVED that the City and Borough of Wrangell, Alaska,
requests that the regulations covering the use of herbicides along Alaska roadways be amended to
provide for public comment

BE IT FURTHER RESOLVED, that the City and Borough of Wrangell, Alaska, requests that
the Alaska Department of Transportation and the Alaska Department of Environmental Conservation
meet with representatives from Southeast communities to discuss the impacts of the use of herbicides
along the region’s roadways.

ADOPTED: November 12.2013

Kim LaneABorough Clerk



PO Box 766
Talkeetna, AK 99676
July 31, 2012

Rebecca Colvin

Division of Environmental Health

Alaska Department of Environmental Conservation
555 Cordova Street

Anchorage, AK 99501

Via email: Rebecca.colvin@alaska.gov
To whom it may concern:

These are my comments on the proposed regulation changes in Title 18 of the
Alaska Administrative Code, Chapter 90 dealing with Pesticide Control Regulations,
according to the public notice of May 21,2012.

These proposed changes are ill-conceived and would have the effect of facilitating rather
than controlling terrestrial pesticide uselby state agencies on state lands and rights of way.
These proposed changes represent an abdication of the Alaska Department of
Environmental Conservation's ("ADEC") duty to protect human health and the environment
and are inconsistent with the purpose of Chapter 90 of Alaska Administrative Code which is
"'to protect human health, safety, and welfare, animals, and the environment by ensuring
the proper use, sale, distribution, transportation, storage, and disposal of pesticides and
their containers."

| oppose these proposed regulatory changes, and recommend that they be permanently
withdrawn and discarded.

Note that, unless otherwise stated, | am addressing throughout my comments the
application of pesticides by a state agency to state lands and rights of way, excluding aquatic
and aerial applications and the spraying of private property. | refer herein to a state agency
considering or proposing the use of pesticides on state lands and rights of way as an
"applicator agency."

Function and Importance of the Current Permitting Process

The current pesticide use permitting process requires that an applicator agency proposing to
apply pesticides on state lands or rights of way (including railroad and road rights of way)
must first obtain a permit from ADEC, whereby ADEC authorizes the applicator agency to

1By terrestrial O‘)_esticide use, | mean that the pesticide application programor project is not an aquatic
application and is not an aerial application.
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proceed with the spray program or project. A spray operation cannot proceed without such
authorization. The current permitting process requires that an applicator agency prepare
and submit an application, including accompanying data and additional data if requested by
ADEC. The application must include such information as identification/description of water
bodies, identification of public and private drinking water sources, pesticide formulation,
when the spraying would occur, location, soil drainage characteristics, and other items as
stipulated in 18 AAC 90.515.

In addition, the permitting process provides for meaningful public and agency participation
in the decision making process. The structure of the process also facilitates consultation
with other agencies as well as the gathering of information from outside sources (e.g., sister
governmental agencies outside of Alaska).

ADEC may approve or deny a pesticide permit application, or approve an application with
conditions that the applicant must adhere to. It may also revoke or modify a permit that it
previously issued.

This permitting process is crucial in providing for the public health and protecting the
environment, especially with respect to the waters of the state and public and private
drinking water systems. It also allows the public a say in how its lands are used and helps
prevent persons from being unknowingly or involuntarily exposed to these harmful
chemicals.

The existing permitting process is a crucial because:

1. Itrequires an applicator agency to take a hard look at and document what they are doing
and what they propose to do with respect to "pest” control and what role, if any, pesticides
would play in the management of that pest. The applicator agency is held accountable
because both the public and ADEC review and consider the data and information supplied in
the application.

2. Itinforms the public in advance of a proposed pesticide program or project so that it is
able to participate meaningfully in the decision of whether or not to use pesticides and, if
approved, what conditions should be placed on the pesticide use.

3. It provides ADEC, the state agency possessing the practical and technical knowledge of
proper and appropriate handling and use of pesticides, with the information and data
necessary for it (after consideration of public comment) to make an informed decision on
whether the proposed pesticide project would result in an unreasonable adverse effect.



4. It provides ADEC with a body of information, including the treatment results, of specific
pesticide projects, which is essential in order to maintain the data necessary for itto
properly monitor and control the use of pesticides.2

This permitting process, under the proposed new regulations, would be eliminated, taking
virtually all of these public benefits with it

The 2006 Alaska Railroad application to sprav pesticides

OnJune 13,2006, the Alaska Railroad ("ARRC") applied to ADEC for a permit to spray
pesticides along its mainline track between Seward and Fairbanks and on its rail yards.3 This
permit application provides a telling example of the public process and ADEC's analysis,
which resulted in significant public benefit; all of which would be lost under the proposed
new regulations.

The 2007 Decision Document4 represents ADEC's grounds for denying the railroad's June
2006 pesticide permit application. This Document demonstrates how the permitting process
works when fully engaged: the meaningful public participation process, ADEC's consultation
with other agencies (state and federal), ADEC's outside consultation with sister agencies in
Canada, the United Kingdom, and Norway, and, most important, ADEC's concern about
protecting the waters of the state from contamination by pesticide chemicals.

The mechanism that facilitates this kind of in-depth analysis and public engagement would
be eliminated under these new regulations (for spray projects by state agencies to state
lands and rights of way, with the exception of aerial and aquatic applications).

The 2007 Decision Document concludes, among other things, that "The ARRC has not
adequately identified all the water resources in and near the proposed spray area;"
"Concerns raised during the public comment period and during inter-agency coordination
with the Alaska Department of Natural Resources (DNR), Alaska Department of Fish and
Game (ADF&G), and the National Park Service regarding the possibility of pollution of water
resources are compelling;™ "Based on the fact that the labels prohibit the application of
these herbicides to water, the proposed application may result in unreasonable adverse
effect to human health, animals, or the environment;" and "The proposed 10-foot spray

2The current information requirements serve an inportant and necessary purpose in managing
pesticide use on state lands and rights of way. The proposed new regulation .640 is an utterly
madeqfuate and virtually meaningless substitute, as explained herein and particularly in my comments
be|O\IN for .640 under section entitled: Detail comments on each stipulation of the proposed
regulations

Department of Environmental Conservation, Division of Environmental Health, Alaska Railroad
Corporation Permit Application for Pesticide Use for Viegetation Management on Railways and Rail
Yards, Decision Document, February 2007 (2007 Decision Document’). _
4 1am attaching the 2007 Decision Document as part of my comments to be included in the record.



buffer zone around water resources proposed by the ARRC is inadequate to protect against
water pollution by the herbicides™ (see 2007 Decision Document, page 1).

The 2007 Decision Document, at page 4, goes on to state: "Due to the discrepancy in the
data sets submitted to DEC and the large number of water bodies located throughout the
rail line, any spray method, no matter how precautious, would likely result in the proposed
herbicides reaching the waters of the state.” And on pages 4-5: "In the permit application,
the ARRC proposed to utilize a 10 foot no-spray buffer around water features. Research
indicates this buffer zone is inadequate to protect against water pollution by the herbicides."

ADEC denied the application under the authority of 18 AAC 90.525(b)(5), stating: " ‘the
department will, in its discretion, deny a permit if the department finds that there is an
unreasonable adverse effect' that would result from the pesticide application."

ADEC's analysis, evaluation, and decision on the railroad's 2006 pesticide permit application
showed that ADEC viewed risk of a pesticide formulation to human health and the
environment according to its toxicity, persistence in the environment, and migration
characteristics. ADEC also listened and responded to concerns expressed by the public in
arriving at its decision to deny the application. ADEC also took seriously the importance of
protecting the waters of the state.

For these reasons, ADEC found it necessary, in order to protect water resources, to
override both the EPA label (which did not stipulate or recommend establishing no-spray
buffers around water bodies) and the applicator agency's best judgment (i.e., ADEC found
inadequate the railroad's proposed 10 foot buffers around water bodies).

It is quite stunning in light of this past history, that ADEC is now, with its proposed
regulations, trying to scrap this important and necessary process for controlling pesticide use
and protecting human health and the environment. ADEC would be getting out of the way
of pesticide use, instead of controlling it.

Under its proposed regulations, ADEC would be relying on the applicator agency to comply
with pesticide laws and regulations and with the EPA label in order to protect human health
and the environment, and to avoid unreasonable adverse effect resulting from the use of
pesticides. An applicator agency is ill-equipped to carry out this crucial public and
environmental health function. Such reliance on the applicator agency and on the EPA
label, as demonstrated in the above example/ has proved unreliable, and insufficient to
protect human health and the environment.

5And also belowunder: The proposed regulatory changes fail to consider the risk to human health
and environmental of different pesticide formulations



In short, the proposed new regulations would leave the ADEC with no mechanism by
which to make the determination as to whether a program or project involving the use of
pesticides would have an unreasonable adverse effect.

Why ADEC is proposing these changes and why the reasons are spurious

ADEC, according to public statements, is proposing these regulatory changes for two
reasons. Firstto be consistent with other land-owners such as farmers and native
corporations, neither of which are required to obtain a permit for pesticide use.

In pursuing "consistency™ ADEC fails to consider that state lands are public lands. The public
owns them and the public uses them. In many cases, especially along state rights of way, the
public must use state lands and rights of way to get where they need to go, which means
that folks would potentially be involuntarily exposed to toxic and harmful chemicals. This is
very much unlike private property. The public doesn't need to cross a farmer's fields to get
to where they need to go.

Furthermore, state lands and rights of way are owned by the public, and the public has a
legitimate interest in its lands and has a fundamental right to meaningfully participate in the
decisions about how its lands are used.

The public also has a fundamental right to meaningfully participate in agency decisions that
affect it. By this | mean, for example, if a person owns property that abuts state land or right
of way that may be sprayed with pesticides, that person has a right to be heard and
participate in the decision. Itis not legitimate for ADEC (or any government body) to take
away a person's right to protect the health and safety of himself or herself or their family or
property.

These proposed regulations, with no mechanism to establish buffers or no-spray zones,
would allow spraying right up to a person's property line. Considering the high probability of
drift during application, migration, and post-application winds blowing contaminated
dust/plant debris, it is a near certainty that the adjoining private properties would be
affected. This means vegetable gardens, the children's sandbox and swing set, etc. would be
contaminated, and, of course the family who lives there would be exposed. All with no
provision for that person, or the general public, to be heard in advance of the spraying.

People and their children would be involuntarily and sometimes unknowingly, exposed to
these toxic chemicals, and they would have no say whatsoever. | am outraged, and I think
that folks, if they were aware of what ADEC is up to, would be equally outraged.

If ADEC wants to pursue a goal of consistency, it can (and there is a strong argument to do
S0) require native corporations and farmers, and any large user of pesticides to go through
the existing permitting process. That would surely improve ADEC's capacity to protect



human health and the environment. But, unfortunately, ADEC is heading, with the proposed
regulations, in the exact opposite direction, which would be to facilitate rather than control
pesticide use, and in the process to prevent folks from exercising their fundamental rights as
citizens.

The second reason forgetting rid of permit requirements is to free up ADEC staff time,
which is presumably considered internally to be excessive.6 ADEC's Karin Hendrickson
indicated that time saved by eliminating the permit process could be spent on things like
education in safe use of pesticides, outreach, inspections, and possibly water monitoring.7

These are all things that ADEC should be doing, and to large extent is doing,8 ADEC could
probably do more, but it should never be at the expense of the existing permitting system.

In addition, there is much interaction between a prospective permittee and ADEC. Things
like education, monitoring, and outreach are integral to the existing permitting process. So,
throwing out the permitting system would also be throwing out a certain amount of
education, outreach, and inspections.

Even so, education, inspections, and outreach and the permitting system are not mutually
exclusive... all can co-exist; ADEC can, and should, do all. ADEC should keep the current
permitting system, and it should expand its education program in safe pesticide use and it
should be monitoring and enforcing, and it should be collecting data on the use and effects
of pesticide use. That is ADEC's job.

The use and handling of pesticides is a significant public and environmental health issue, and
ADEC's efforts should not be cut short in any way. ADEC is remiss in not doing all it can to
protect human health and the environment, including seeking funding if necessary.

ADEC's reasons for pursuing the change range from spurious to specious to disingenuous. It
is evident that the perceived benefit to ADEC would be very small when compared to the
significant harm to public health and the environment that would result if the proposed
changes are adopted.

The proposed regulatory changes fail to consider the risk to human health and the
environment of different pesticide formulations

Another reason the proposed regulations are bad public policy, and represent a high risk of
resulting in unreasonable adverse effect to human health and the environment has to do

See email from Ernst Prax, staff to Representative Wes Keller, to a concerned member of the public,
dated July 24,2012 (attached)

7KTNA radio, Susitna Valley Voice, July 11, 2012 and KTNA news report June 21,2012

8see, for example, ADEC website, Division of Environmental Health, Pesticide Control Program for
educational flyers and other information, http:/Awwwv.dec.alaska.aov/eh/Dest/factsheets.htm
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with the factthatthere are many different pesticides and pesticide formulations registered
in Alaska, and that these chemical formulations vary according to level of toxicity,
persistence in soils, and migration characteristics. This means that the risk to human health
and the environment varies among the various pesticides and pesticide formulations. The
new regulations do not consider the varying levels of risk to human health and the
environment represented by the various pesticide formulations.

For example, with respectto the railroad's 2006 application, ADEC currently lists a pesticide
called Riverdale Solution W ater Soluble IVM ("SWS") (EPA Reg No. 228-260) on its list of
registered pesticides. SWSis a productthat the Alaska Railroad proposed using as part of its
pesticide formulation in 2006 when it applied to ADEC to spray pesticides along its mainline
track between Seward and Fairbanks. The only active ingredient of SWS is 2,4-D. SWS is not
classified as "restricted use" at either the state or federal level.9 ADEC's website back in
2006 described 2,4-D compound as a highly toxic pesticide and that "a taste to a teaspoon
taken by mouth could kill an average sized adult."10 2,4-D represents 50% ofthe defoliant
componentof Agent Orange,1lthe notorious defoliant used in Vietnam that sickened so
many people.

There is a significant difference between the formulation that used SWS (2.4-D) and the
pesticide product called Aquamaster, which is the pesticide the ARRC is currently spraying
along portions of its right of way under ADEC-approved permits. Aquamaster, although a
pesticide, is much less toxic than SWS. These two products would be treated no differently
under ADEC's proposed regimen. The proposed regimen considers the risk of these two
products to human health and the environmentto be exactly the same. In both cases, ADEC
would be relying only on the applicator agency to comply with the pesticide laws and
regulations and with the EPA label.

The proposed regulations, by eliminating the permit system for terrestrial spraying on state
lands and rights of way by state agencies, also eliminate the vehicle for considering such
things as the toxicity, persistence, or migration and other characteristics of a pesticide as
well as the circumstances (e.g., location, presence of water bodies, topography)ofits
application when determining riskto human health and the environment or deciding
whether or notto use a pesticide. Infact, with these proposed regulations, there is no
analysis of risk and there is no decision. Pesticide use is pre-approved, and left to the
applicator agency.

Compliance with the EPA label is not sufficient to protect human health and the
environment

9There are special rules for “restricted use" pesticides, but since SWS is not “restricted” these do not
apply to SWS.

http://lwww.dec.state.ak.us/eh/pest/F¥oduct.asp?plD=1669095 This link was working in 2006; it
came up with an error message when | tried it recently.
1 citizen testimony, ADEC public hearings, Talkeetna, July 19,2006, from audio tape recording.
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ADEC maintains, as Karin Hendrickson did on KTNA radio, that "if pesticides are used in
accordance with the label, then there should not be problems."12 This statement is directly
contradicted by ADEC's actions on the Alaska railroad's pesticide permit applications of
2006,2009, and 2012.

ADEC denied the 2006 application, as described above; ADEC approved the 2009 application
and required 100 foot buffers around water bodies; and ADEC approved the 2012
applications and required 25 food buffers around water bodies. In all cases ADEC either
denied the permit application orimposed greater restrictions on the spray operation than
was required by the label.

ADEC's denial of the 2006 application and approval of the 2009 and 2012 applications shows
that ADEC recognizes that the risk to human health and the environment varies among
different pesticide formulations; that some formulations are more toxic than others. The
fact that ADEC, in all three instances, overrode the EPA label demonstrates that reliance on
the label is not sufficient to account for the varying risk to human health and the
environment represented by the various pesticide formulations. ADEC has shown in all three
ofthese instances that compliance with the label is not sufficientto protect human health
and the environment.

Given ADEC's past actions, it is inexplicable that ADEC in proposing these regulatory changes
would rely on the label to account for risk. It knows that some pesticides are more toxic or
otherwise riskierthan others, and a pesticide doesn't have to be on the restricted use listto
be very harmful. And yet, ADEC's view of risk, as represented by these proposed regulatory
changes, addresses only the way a pesticide is applied rather than its toxicity. Ifit is an aerial
application or ifthe pesticide isto be applied directly to water a permitis required;
otherwise, a permit is not required.13 But the toxicity, persistence, or migratory (to water
for example) characteristics of a formulation do not enter into ADEC's proposed view of risk.

The effect, should these regulations be adopted, could be, for example, that the Alaska
Railroad would switch from the current approved Aquamasterto the 2006 formulation,
containing SWS and 2.4-D. The SWS label (which would be relied upon under the proposed
regulation) contains no recommended or required buffer. Underthe proposed regulations,
the ARRC could change its pesticide formulation with no review or approval required by
ADEC, no public process, no identification of water bodies, and no buffers around water
bodies. The railroad could justdo it. The only requirements would be to notify the public
that it is going to sprayl4and comply with the (insufficient) label.

12KTNA Susitna Valley Voice, July 11,2012 (second segment at about 5 minutes).
13There is a minor exception to this, which is, a permit is required if a state agency wishes to apply
pesticides to private land.

See below under specific comments for reasons why the notification requirements of the proposed
regulations are inadequate.



With these proposed regulations, itwould be the pesticide user's choice, without the
public's or ADEC's involvement.

ADEC is abdicating its fundamental duty

The proposed regulatory changes represent an abdication ofthe ADEC's fundamental duty
to protect human health and the environment and are inconsistent with the purpose of
chapter 90 which is "to protect human health, safety, and welfare, animals, and the
environment by ensuring the proper use, sale, distribution, transportation, storage, and
disposal of pesticides and their containers."

Underthe current permitting system, ADEC has both the authority and the responsibility to
control terrestrial pesticide use by state agencies on state lands and rights of way. Under
the proposed regulations, there would be no permitting process, and applicator agencies
would not be required to obtain approval from ADEC in order to spray pesticides (as long as
it isnot an aerial or aquatic application). Notonly do these proposed regulations empower

an applicator agency to pursue a pesticide spray operation on its own authority, but it cuts
the public entirely out of the process.

ADEC is relinquishing its authority by abolishing the permit system,15and by taking an almost
total hands off approach to the use of pesticides by state agencies on state lands and rights
of way. The proposed regulations, for example, do not contain any requirement (or provide
any mechanism to ensure) that ADEC

* review, evaluate, monitor, or control an applicator agency's pesticide spray
operation;

 evaluate a proposal to use pesticides to determine if the spray operation would have
an unreasonable adverse effect;

e review, evaluate, or approve an 1PM;

e monitoror otherwise test for an applicator agency's compliance with an IPM or with
the EPA label;

« obtain the information necessary to ensure protection of Alaska's water resources
(e.g., no requirement or mechanism to identify water bodies or private drinking
water systems or sources within or in close proximity to water bodies);

« determine the need for or impose no-spray buffers around water bodies; and

 provide for public participation in pesticide use decisions.

ADEC requires that it be notified 15 days in advance of commencement of a spray operation.
The proposed regulations are silent on the nature, content, and form of the notification
(e.g., would a quick phone call... "this is the Alaska Railroad, we are going to spray pesticides
in 15 days, good bye"... suffice?). Even if there was guidance on the nature, content, and

5 For non-aerial, not aquatic applications by state agencies on state lands



form ofthe notice, 15 days provides insufficient time for ADEC to research and understand
the spray operation enough to justify a "stop" order if warranted.

ADEC may retain the responsibility to control pesticide use, but it is proposing to so gut
the regulations thatit would be impossible or impractical for ADECto meaningfully
exercise its authority to fulfill that responsibility. Pesticide use is a significant public health
issue, and ADEC, with these proposed regulations, has decided, instead of protecting public
health and the environment, to step aside, and get out of the way.

ADEC obscures from the public the true nature ofthe proposed regulatory changes

ADEC has provided on its website several documents that contain information aboutthe
proposed regulatory change. These documents are the primary source of information
available to the public regarding the proposed changes. The substantive documents are the
Proposed Regulation Change Fact Sheet, the Public Notice, and the Regulation Amendments.

The language of these documents is carefully crafted. None ofthe documents
straightforwardly or clearly inform the public of the true nature ofthe change, the essence
of which isthat the current permitting process for the application of pesticides by state
agencies on state lands and rights of way (with the exception of aerial and aquatic
applications) would be abolished. And along with the elimination ofthe permit
requirement, things like public participation and process and the identification of water
bodies and drinking water sources and protection thereofwould also be eliminated.

The documents dance around the subjectof permit... throwing out the term "permit-by-
rule” on the Fact Sheet, with no way for the public (even by calling ADEC as | did) to find out
whatthat means. "Permit-by-rule” may be ared herring, but we don't really know.

The Regulation Amendments document does not provide a before and after red-lined
version that would clearly show the wording ofthe regulation as it exists now, the changes,
and the proposed version. A person would have to locate the current version of Chapter 90

to getthe full picture, and it is not so easy to find a version of Chapter 90 that you know is
current.

And, the Public Notice discusses permits, butthe first word in the sentence that mentions
permits is "Clarifying...." The word "clarifying" means to "make intelligible, to free from
ambiguity.” Itdoesn't mean "getrid of' or "eliminate."”

ADEC is deceiving the public by withholding or obscuring essential information about these
proposed regulatory changes. ADEC has not reasonably informed the public asto the

nature and scope ofthese proposed changes. The public processistherefore not
legitimate.



Public Comment Deadline Extension

ADEC is putting these proposed changes out for public commentfor 72 days, but it is doing
soin the heart of summer recreational and business activity, which occupies most folks this
time of year. The factthat folks are pre-occupied during the summer months means that 72
days isn't enough. These proposed changes are drastic, and the public is being removed
from the process. ADEC must be aware that if folks were clearly informed ofthe content
and implications of the proposed changes they would loudly object.

ADEC has received anumber of requests, some from state legislators, to extend the
comment period until things settle down from the hustle and bustle of summer. ADEC has
chosen to deny those requests.

| see a certain irony in this. These rule changes are outfor public comment at atime when
folks are outtrying to catch salmon in their favorite stream, completely unaware of the
possibility that by this time next yeartheir stream may be contaminated by pesticides

(potentially including 2.4-D) sprayed to the water's edge and seeping or blowing into the
water itself.

ADEC's lack and mischaracterization of information coupled with ADEC's refusal to extend
the comment period to atime when folks can focus on something other than enjoying
summer or running a business at the busiesttime of year, means that the public is being
deprived of its right to meaningfully be heard on the proposed changes.

Detail comments on each stipulation ofthe proposed regulations

These are my detail comments on each stipulation ofthe proposed new regulations. The
regulation languagel6is in italics; my comments are in normal text, bold, and indented.

Below | describe deficiencies in the proposed new regulations. These deficiencies support
the above conclusion that these proposed regulations represent an dereliction of ADEC's
duty to protect human health and the environment and to engage the public in meaningful
participation. These deficiencies also show that ADEC has drafted these proposed
regulations carelessly, apparently without a great deal ofthought to the consequences to
public health and the environment.

18 AAC 90.500 is being amended to read:
11 AAC 90.500. Permitforcertain public pesticide program s orprojects: Exceptas provided in
18AAC 90.510, a governmententity maynot, withoutfirstobtaining a permitissued by the

I6Regulation language is taken directly from the .pdf document available on the ADEC website at
htto://dec.alaska.aov/eh/docs/pest/Pesticide%20Amendments%20Public%20Notice%20Version%20M
av%2021 %202012.pdf



department, direct, carryout, allow, orparticipate in the spraying orapplication ofa pesticide in any
program orproject, intended to apply pesticides to private property.

18 AAC 90.500 (a)(1)is repealed.

18 AAC 90.500(a)(2)is repealed.

The focus of this comment letter Isto object to the repeal of the permit system
currently required to authorize the application of pesticides by state agencies to
state lands and rights of way.

However, inaddition, Ifind the change in language with respect to private property
also to be problematic. The proposed language “...intended to apply...” contrasts
with the existing language "ifthat spraying or application affects property owned
separately by two or more persons.” The proposed language is carefully crafted to
eliminate the need for a permit unless there isa specific intention of a state agency
to spray on private proRerty. ADEC itself recognizes that spray applications involve
th_eI potential and likelihood of drift and it recognizes that pesticides migrate in
soils.

Since the proposed regulations fail to provide a mechanism to impose no-spray
buffers to private property (orto anYthing else), a state agency spraying to the
edge of its land or rl%htofway would exgect (due to migration and drift and post-
spray dust or debris blown by the wind) that adjoining private property would in
most cases be affected. The existing regulation uses the word "affects" and thus
accounts for this occurrence. Substituting the "intended" language sidesteps the
requirement to obtain a permit, and thus eliminates the public's and the property
owner's ahility to participate in the permitting decision.

ADEC'sapparent lack of regard for how private property, and the health of
property owners, would be affected by the proposed regulations leads one to the
conclusion that ADEC is placing too much emphasis on “streamlining" the use of
pesticides and not enough on doing itsjoh of protecting public health and the
environment.

The existing 90.500(a)(2) should not be repealed and should remain in effect.

18 AAC 90 is amended by adding a new section to read:
18 AAC 90.640. Pesticide applications on state land, (a) Pesticide applications on land
owned orleased by an agency o fthe state, ora right-of-way managed by it, are authorized if:

(1) the application follows a written Integrated Pest Managementplan appropriate forthe pestof
concern pursuantto 18 AAC 90.645, and adopted by the agency applying the pesticide;
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The guidance provide on .645 isvague, general, and inadequate and substantially
Binlwply outlines existing department policyl7. See comments under proposed .645
elow.

(2) the Integrated PestManagementplan is published on the departments website,

Conceptually, itisgood to have an Integrated Pest Management (IPM) plan, to
have it published on ADEC's website, and have it available so that ftcan be viewed
by the public. Butthese regulations fall far short of how an IPM plan should be
developed and administered. Forexample,

Itis disturbing that the proposed requlations do not require ADECto review and
evaluate the IPM plan, and make a decision to approve it, disapprove it, or approve
with conditions.

Itis also disturbing thatthe public is provided no opportunity to comment on the
plan and have those comments incorporated into the decision-making process.

And it is disturbing thatthe requirements forthe content of the plan are
inadequate to ensure that meaningful, useful, and consistent plans are developed
and implemented.

See also my comments under .645 below.

(3)notification has been provided atleast30 days before the application, or30 days before the first
application ofa multi-application project, by m ail, return receiptrequested, to public drinking water
system owners and operators as defined in 18 AAC 80 ifthe application willoccur within 200 feeto f

the watersource;

iam troubled by the fact that this (3) is limited to public water systems and that
no-spray buffersare not required. Alsotroubling is that this (3) is limited only to
notification to the owners/operators that spraying will occur. There isnothing else
in (3); no opportunity forthe owner/operator to object in any way... no
opportunity the owner/operator to participate inthe decision to use a pesticide, no
opportunity to request, much less require, a no-spray buffer, and no opportunity
forthe public (those who drink the water, for instance) to participate inany way.

In addition, this (3) fails to consider private water wells or water systems. There is
no other provision, here or elsewhere within these proposed new regulations, that
considers private water wells or drinking water systems... no provisions to identify
private wells, no opportunity for the private well users to participate in the
decision to use pesticides, no no-spray buffers.

17ADEC website, Pesticide Control Program, Factsheets, IPM (Integrated Pest Management) More
Effective Pest Control



Furthermore, there is no provision inthis (3) or anywhere else inthe proposed new
regulations that requires the identification of water bodies in proximity or within
spray area. There isno provision, inthis (3) or anywhere else inthe proposed new
regulationsthat requires that no-spray buffers be imposed to preventthe
pesticides from reaching the waters of the state.

The citation 18 AAC80 isincomplete, and would require the reader to search the
entire chapter to figure out (guess at?) the specific provision cited.

This (3) also fails to provide guidance as to what information must accompany a
notlflcatlon % , identification and description of the pesticide and pesticide
formulation elngsprayed how much, when... etc.)and there is no guidance as to
whether notification is required ifthere is a change inthe operation, such as
change inthe pesticide formulation (e.g., a switch from Aquamaster to the Oust
Extra/RazorPro/SWS formulation of the ARRC's 2006 proposal).

(4) the pesticide willbe applied by an applicatorcertified by the departm ent,

tagree that pesticides should be applied by a competentand properly trained
applicator, but there is no provision for ADECto be informed of even the name of
the applicator, much less evidence of his proper certification and other credentials,
as currently required under 90.515(13). Currently, an applicator agency must
provide ADEC (and the public) "evidence thata person who directs, carries out, or
participates in a pesticide program or project described in 18 AAC90.500 or 18 AAC
90.505 has working knowledge of the pesticides to be applied, the necessary safety
precautions, and potential impact on the environment; the evidence required by
this paragraph mustinclude proof of appropriate certification under 18 AAC 90.300
-18 AAC90.315." This requirement would notapply, underthe proposed new
regulations, to the terrestrial spraying of pesticides by state agencies to state lands.

(5) public notice ofthe application is provided in accordance with 18 AAC 90.640 (b);

See my comments under .640(b).

(6)the departmentis notified fifteen daysin advance ofan application on aparcelofland one acre or
more in size, orgreaterthan one mile in length’,

Itistroubling that ADEC's only involvement inthe terrestrial use of pesticides by
state agencies on state land isa 15 day notice, with no guidance on what that
means. lelaborate on this in section ADEC s abdlcatmg its fundamental duty



Turning firstto the wording of (6), which is confusing and internally inconsistent
(i.e., with respectto "one acre or more in size" versus "greater than one mile in
length." W hat exactly isthe purpose of the "greater than one mile in length"
clause? Anacre is 43,560 square feet. Amile is 5280 lineal feet. Awidth of 8.25
feetoverone mile would equal one acre. Ifthe railroad, for example, wanted to
spray one mile of mainline track, 16 feet wide, would it need to notify ADEC? The
spray areawould be 1.93 acres, which means (since it isgreater than one acre)
notification would be required, butitisnot over a mile in length, which means
notification would not be required. Itis confusing because application coverage is
an "area" measurement, not a "lineal" measure. When one buys a can of paint,
coverage is stated in square feet, not in lineal feet. Thisisjust one of many
indications that ADEC has put little serious thought in drafting these proposed
regulations.

This (6) does not provide any guidance as to what a notification must contain. It
doesn't even require thatthe notification be inwriting. Isa phone call sufficient?
What information must be provided to ADEC? Issuch information as the time,
location, purpose for the application, pesticide formulation, overview of the
project, the name ofthe apyolicator, application method, quantity of pesticide, rate
of application, etc. required?

(7)arecord ofpesticide use and notification is maintained by the land managerforfive years and must
be produced to the departmentupon request;

This (7) does not provide guidance as to specifically what information and data
must be recorded and retained. Withoutguidance and standards for information
and data collection and retention, the records will most assuredly be widely
inconsistent among the agencies and be generally insufficient for any meaningful
pesticide control or monitoring purposes.

(8) if50pounds ormore ofpesticides are used annually, the land managerm ust
postareporteach yearon the land manager's website thatdescribes how much ofeach product
was used and where; and

This (8) is another example of the fact that ADEC, in proposing these new
regulations, failsto recognize that pesticides vary in their toxicity, persistence, and
migration characteristics. The factis, some pesticides representa greater risk to
human health and the environment than others. These proposed new regulations
faitto recognize, much less manage, this risk, as explained above under "The
proposed regulatory changes fail to consider the risk to human health and
environmental of different pesticide formulations." Fifty pounds of one
formulation, interms of risk to human health and the environment, can be equal to
ateaspoon of another.



This (8) says only that the report contain "how much of each product was used and
where." This (8) severely reduces currentinformation retention re(iuirements, and
isnot sufficient to serve a useful purpose in monitoring and controlling the use of
pesticides.

Itis unclear whether 18 AAC90.535 would apply ifthe proposed requlations were
adopted. Thisambiguity should be addressed. 90.535 provides useful information:

(1) the dates o fthe treatm ent;

(2) the totalamounto feach pesticide used;

(3) an assessmentofthe success orfailure ofthe treatment;

(4) any observed effecton human health, safety, orwelfare, anim als, or the
environm ent;

(5) monitoring results, ifunderthis chapter, the departmentrequired the
perm ittee to conductm onitoring; and

(6) records required to be keptunder 18 AAC 90.400 - 18AAC 90.420

This information, specified in 90.535 should be gathered, reported to ADEC, and
retained for ail spray operations, both public and private. This recommendation
would mean that large private landowners such as farms would be required to
gather and report this information to ADEC,

(9) the departmentis granted access to the property withoutpriorapprovalduring
pesticide applications.

This (9) implies that ADEC contemplates the possibility of its looking at a particular
spray operation, although the proposed requlations are silent on the necessity,
frequency, purpose, nature, or scope ofsuch a visit, or whether itwould be in
response to an emergency, public complaint, etc.

(b) Ifspecific notice requirements under 18 AAC 90.625 or 18 AAC 90.630 do not
apply, the agency applying the pesticide on a parcelofland one acre ormore in size, orgreater
than one mile in length, mustpublish two consecutive notices ofthe pesticide application in a

newspaperofgeneralcirculation in the affected area. The notice musthe completed atleast30
days priorto application, and mustinclude:

See (6) above for my comment objecting to the "or%reater than one mile in length”
threshold language. My concern applies as well to the language in this (b).

Inaddition, a "newspaper of general circulation in the affected area" is not
sufficient notice" isnot adequate notice. Alotof people do not read the
newspaper these days, and those who do rarely read the notices section. This
notification method would reach few people.

There should be a provision for posting notices in a central place such as the ADEC
webhsite. The public cannot be expected to periodically search through or negotiate
the wehsite of every state agency. There should be a central email list maintained
so that concerned folks can be asked to notified in advance of all Sﬁraying. There
should be an RSSfeed or equivalent that folks could sign up for. There should be



physical notification on-site on the ‘perimeter of, and various points within, a SEray
area. Thisisespecially importantalong the railroad and state rights of way. There
should be radio announcements (e.g., KTNAin Talkeetna) wherever possible.
There should be notices posted at railroad depots ifthe railroad is spraying. All of
the above should be required by regulation.

line item (2) "pesticides to be used" is not specific or detailed enough. The
railroad, forexample, could list Solution Water Soluble (SWS) described above. It
would not have to notify the public that the onIY active Ingredient is 2.4.-D (also
_defscribec_i above). The notification needs to include this type of detailed
information.

This (b) fails to provide guidance as to whether notification is required if there is a
chan%e inthe operation, such as a change inthe pesticide formulation (such as a
switch from Aquamaster to the Oust Extra/RazorPro/SWS formulation of the
ARRC's 2006 proposal). Such an action has significant public and environmental
health implications, and the public should know about it.

Clearly, this (b) does not provide for reasonable public notification in advance of
the application of pesticides or broadcast chemicals.

(1) location o fthe proposed activity;

(2) pesticides to be used;

(3) the targetspecies forthe pesticide application;
(4) the method ofapplying the pesticides; and

(5) how the public can receive more inform ation.

This list of required information should also include the date spraying isto
commence and when itisto end.

(c) Multiple pesticide applications can occurduring one calendaryear. Priorto the first
application ofthe yearduring a multi-application project, notice mustbe provided pursuantto
(a)(2) and (b). The notice mustalso provide an approximate numberofapplications forthe
proposed project.

This (c) refers to (a)(2) and (h). My objections and concerns for (a)(2), (a)(3) and (b)
apply to this (c) as well. And, is (a)(2) a typo; should it be (a)(3)?

(d) The following pesticide applications are notsubjectto the requirem ents o fthis
section:

(1) application ofantimicrobialpesticides;

(2) application ofpesticides on a totalofless than 1 acre ofland during a
calendaryear;

(3) application ofpesticides on less than atotalofllinearmile during a calendar
year;

(4) personaluse insectrepellentproducts; and

(5) application ofpesticides inside buildings orstructures.



This (d) contains my same concern and objection aboutthe inconsistent and
confusing use of the one acre vs one linear mile language that I have expressed
above.

18 AAC 90 is amended by adding a new section to read:

18 AAC 90.645. Integrated PestManagementPlan. An Integrated PestManagement

Plan (IPM) establishes a procedure forthe use ofpesticides in a mannerthatposes the least
possible hazard to people, property, and environmentwhereby pesticides are used only after
non-chemicalmethods have failed orare impractical. The IPM mustinclude a description of:

(1) the preventive methods used, such as non-chemicalpractices and sanitation, to
keep pestproblem s from occurring;

(2) the activities to monitorforthe presence ofpests;

(3) the thresholds for allowable pestpresence;

(4) when appropriate, the use ofmechanicaland physicalcontrols to reduce pest
presence;

(5) the pesticide products used when determined necessary by the plan; and
(6) the identity ofthe person in charge described in 18 AAC 90.650.

This .645 contains some useful requirements for inclusion inan IPM plan, and it
may stimulate some constructive thought on the part ofa prospective applicator
agency, butthatis all. Unfortunately, the requirements for the content of an IPM
plan are so general and limited that such a plan would be virtually meaningless
when addressing the risk to human health and the environment. Inshort, the six
required topics of an IPM plan do not comportwith the introduction to .645 stating
that an IPM "establishes a procedure for the use of pesticides in a manner that

posesthe least possible hazardto people, property, and environment,

whereby pesticides are used only after non-chemical methods have failed or are
impractical."

Forexample, itisnot possible to achieve the "least possible hazard..." standard
when there is

* no requirement for the identification of water bodies,

* no requirement for the identification of private water wells,
no public participation to identify areas such as railroad flagstops or
bioiogicaliy sensitive areas so that no-spray buffers can be established,
no requirements that water bodies, public water systems, private water
systems, private property, residences, be buffered by no-spray zones
no assurance that pesticides do not reach the waters of the state
no recognition of the varying risk profile (i.e., toxicity, persistence, or
migration characteristics{amon%various pesticide formulations, other than
what ison the EPA label. ADEChas shown inthe pastthatthe label is
insufficientto protect the waters of the state
and other things required in the existing permitting process



lelaborate on these and many other concerns and objections to the proposed new
regulations in the main text of my comments.

This .645 also does not provide for public participation inthe development of the
IPM plan. Development ofthese plans should be a full and meaningful public
process.

This .645 also does not provide for ADECto review, evaluate, modify, and approve
or denythe IPM.

The six requirements of .645 are incomplete and woefully inadequate to
accomplish the purpose of .645. They are also general and not specific. There are
no performance standards. Forexample, the IPM, according to .645 must Include a
description of "(1) preventative methods used, such as nonchemical practices and
sanitation, to keep pest problems from occurring;”. The IPM Plan could sar under
this heading: "we tried pulling weeds and itdidn't work." Under the regulation,
that would suffice. There are no performance standards, ADEC isn't required to
review or evaluate the IPM, the public is prevented from participating.

The result will be a wide and inconsistent array of IPM plans among the various
agencies. Some agencies would(frobably make a good faith effortto achieve the
purpose of .645, but many would lack the resources or expertise to do it right. And
the lack of public and ADEC oversight and the lack of strict and specific guidance in
thelliie?ulations will make protection of human health and the environment highly
unlikely.

18 AAC 90 is amended by adding a new section to read:

18 AAC 90.650. Person In charge. The agencyperforming a pesticide projector
program shallidentify a person in charge to oversee pestcontrol. Thatperson wiill:
(1)develop and implementan Integrated PestManagementPlan in accordance with
18 AAC 90.645;

(2) ensure com pliance with the Integrated PestManagementPlan;

(3) review and update the Integrated PestManagementPlan every 2years;

(4) actas the pointo fcontactforinform ation on the pesticide projectorprogram forthe
departmentand forthe public;and

(5) when appropriate underthe Integrated PestManagementProgram, approve the use of
pesticides and ensure they are used in com pliance with this chapter.

This .650 isatall order, and what ADECis proposing would be quite a burden to
impose on the applicator agencies. ADEC s shifting the responsibility/authority for
the safe, E_roper, and legal handlin%of use of pesticides from itselfto the various
state agp icator agencies. Should these progosed regulations be adopted, ADEC
would be requiring an applicator agency to have a detailed knowledge of the many
laws and regulations governing pesticide handling and use. Itwould also require
that the applicator agencies ?ain a practical and technical knowledge of pesticide
handling and use, and the effect on human health and the environmentof the



various formulations. Thiswould be a burden on the individual agencies, and
certainly on the "person in char?e" who hecomes accountable, and a strain on the
normal agency budgets. Inan effortto save money, corners would be cut, and
public health and the environmentwould suffer. Inaddition, the economies of
scale associated with centralizing this knowledge and experience within ADEC
would be lost as each applicator agency would have to reinventthe wheel. Itis
not realistic to expect that a ‘person in charge' model would result inthe
development of effective pesticide control, such that human health and the
environment is protected, in each of the applicator agencies.

Conclusion

These regulatory changes proposed by ADEC represent a sea change in the way pesticides
are controlled, or in this case, not controlled, in Alaska.

How and to what extent pesticides are used in Alaska is a significant public and
environmental health issue. With these proposed regulations, ADEC is poised to take Alaska
down the same unfortunate path followed by most states in the lower 48... the misuse and
overuse of pesticides.

Idon't know anybody who thinks that the misuse and overuse of pesticides is a good thing.
And yet, this would be the exact outcome that ADEC is now proposing to impose on the
citizens and environment of Alaska.

Regulation should never be amended in avacuum, without knowledge ofthe extent and
effect of pesticide use that is occurring today. Does ADEC have data indicating whether or
not pesticides are currently being misused or overused in Alaska, on both private and public
lands and rights of way? Does ADEC know the proportion of pesticide use that occurs in
Alaska is on state lands versus private lands? Does ADEC have meaningful data on the
human health and environmental effects of pesticide use in Alaska? |suspectthe answerto
these questions is "no", for, according to ADEC's Karin Hendrickson,"... possibly start doing
water monitoring, which is not something we currently do, to see if there are pesticides
getting into the environmentthat we don't know about."18

ADEC should know the answers to these questions, as it would enable ADEC to then
determine to how bestto monitor and control pesticide use in orderto protect human
health and the environment. Ifitwould require additional funding to gather this data, then
ADEC should seek additional funding.

IBKTNA news report June 21, 2012



And yet, without such information and data, ADEC is proposing to throw out a pesticide
permitting process that plays a crucial role in protecting human health and the environment.
The proposed regulations would fail the public in many ways, among them:
« failure to allow the public to be heard on this very important public health issue:
the use of pesticides
« failure to identify and protect water bodies and drinking water systems
« failure to contemplate and establish no-spray buffers necessary to protect human
health and the environment
» failure to recognize and consider varying levels of risk to human health and the
environment represented by the various pesticides
» failure to recognize that EPA label is not sufficient to account for risk to human
health and the environment
« failure to recognize that the bestjudgment of an applicator agency is insufficient
to protect human health and the environment
- failure to protectfrom contamination the places where people congregate
« failure to provide reasonable notice to help prevent the public from being
involuntarily or unknowingly exposed to the toxic chemicals
« failure to protect private property.

These are significant "failures,"” which demonstrate that ADEC, under these proposed
regulations, would be abdicating, in a big way, its fundamental duty to protect human health
and the environment. And it is proposing to do so for reasons that are without merit,
especially when compared to the enormous public harm that would surely result if these
regulatory changes were adopted.

And, further, ADEC has concealed or mischaracterized the true nature and scope of the

proposed regulation changes, to the extentthat precludes meaningful, informed comment
by the general public.

ADEC should abandon and discard these proposed regulatory changes. They are contrary to
the public interest and adopting them would have unreasonable adverse effect on human

health and the environment.

Sincerely,
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Analysis
Analysis/Assumptions:

The bill expands permitting and public notice and comment requirements for pesticide use in public places including
apartment buildings and multi-family dwellings, portions of government offices and facilities where access is not restricted
to employees, plazas, parks, public sports fields and transportation rights-of-way.

Personal Services:

One Environmental Program Specialist Ill (Range 18) in Anchorage to revise regulations; draft and issue public notice and
comment periods for pesticide use permits; inspect permitted pesticide applications for permit compliance; provide
technical assistance; take compliance actions, when necessary, and conduct public outreach to inform the public how
these changes impact pesticide users that are not currently regulated. The position is budgeted ten months for the first
year to allow for classification and recruitmenttime, and twelve months each year thereafter. Administrative support will
be provided by existing staff.

Travel:
Routine travel within Alaska to conduct outreach and training, and for inspections and compliance work.

Services:
Regulation revisions will require assistance from the Department of Law during the first year. Routine outreach costs for

printing and advertisements will occur each year.

Commodities:
New employee costs in the first year. Outreach materials for the first and subsequent years.
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State of Alaska

2014 Legislative Session

Fiscal Note

Identifier: HB201-DOT-TMS-2-13-14

Title: PESTICIDES AND BROADCAST CHEMICALS
Sponsor: GARA

Requester: House Fisheries Committee

Expenditures/Revenues

Bill Version:
Fiscal Note Nunmber:
() Publish Date:

Department:

HB 201

Department of Transportation and Public Facilities

Appropriation: Administration and Support

Allocation:

OMB Component Number: 2607

Note: Amounts do not include inflation unless otherwise noted below.

FY2015
Appropriation
Requested
OPERATING EXPENDITURES FY 2015
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants & Benefits
Miscellaneous
Total Operating 0.0

Fund Source (Operating Only]
None
Total 0.0

Positions
Full-time
Part-time
Temporary

Change in Revenues

Estimated SUPPLEMENTAL (FY2014) cost:

Included in
Governor's
FY2015
Request

FY 2015

0.0

0.0

0.0

(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY2015) cost:

0.0

(discuss reasons and fund source(s) in analysis section)

ASSOCIATED REGULATIONS

Transportation Management and Security

(Thousands of Dollars)

QOut-Year Cost Estimates

FY 2016 FY 2017 FY 2018
0.0 0.0 0.0
0.0 0.0 0.0

FY 2019 FY 2020
0.0 0.0
0.0 0.0

(separate supplemental appropriation required)

(separate capital appropriation required)

Does the bill direct, or will the bill result in, regulation changes adopted by your agency? No
If yes, by what date are the regulations to be adopted, amended or repealed?

Why this fiscal note differs from previous version:

This is the initial verson.

Prepared By:

Division: Office of the Commissioner

Approved By: Mary Siroky, Director

Agency: Administrative Services
Rintsd 2/11/2014

Connie McKenzie, Special Assistant

Phone:

Date:
’ Date:
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FISCAL NOTE ANALYSIS

STATE OF ALASKA BILL NO. HB201
2014 LEGISLATIVE SESSION

Analysis

The proposed legislation requires the departmentto provide, in addition to reasonable public notification, time for public
comment when pesticides and broadcast chemicals are applied in a public place and adds transportation rights-of-way to
the definition of public place. The proposed legislation also adds restrictions and processes for public notice and comment
with respectto locations near anadromous or resident fish habitat or near a public or private water source and also includes
transportation rights-of-way in the definition of public place.

There is no fiscal impact on the department.
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Written testimony in response to HB 201, 28th Legislature
February 12, 2014

| am writing this letter in support of HB201 and its amendments to reinstitute
public notification and a time for public comment prior to the permitting and
application of pesticides and/or herbicides on state easements and public land,
including transportation rights-of-way. | am also supportive of its inclusion of
buffers to protect salmon streams and community watersheds.

Living in SE Alaska on Prince of Wales Island for over 30 years, teaching high
school, and working as a crew member fishing commercially for salmon and
halibut during this time, | have been proud of living in a state where protecting
salmon habitat and preserving the reputation of a wild and chemical-free
resource has been a priority. Now I feel that in the name of streamlining state
government and permitting we are about to sacrifice what we have worked so
hard protect. For the current administration to eliminate the public process when
it comes to applying chemicals to salmon streams and community watersheds is
more than disappointing, it's disturbing. This is no place to cut government
corners. We have a right to know and to comment when it comes to protecting
salmon habitat and our drinking water.

Thank you for the opportunity to comment.

Cheryl Fecko
Craig, Alaska



