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On November 18, 2004, the Supreme Court of Canada released its decisions in Haida Nation 

v. BritiJh Columbia (Mi11i1leroJFomt1) and Weyerhaell1er, 2004 S.C.C. 73 ("Haldtl') nnd Taku River

Tli11git Finl l\"afion v. BritiJh Colmnbia (Project A1wJ111ml Director), 2004 S.C.C. 74 ("Toh/'). 

These landmark decisions provide a preliminary outline of the parameters of the Crown's 

duty to consult and, where appropriate, accommodate Aboriginal peoples in circumstances 

where Aboriginal interests have been asserted, but not proven. The decisions also provide a 

framework for Aboriginal consultation acrivity related to potential infringements of 

Aborigin:tl cighrs caused by land and resource development acrivities. As n result, the two 

decisions are perhaps the most signific:int Supreme Court of Canac.b Aboriginal law 

decisions since the 1997 decision in Delga1111u1kw v. British Columbia, (1997] 3 S.C.R. 1010. 

On November 24, 2005, the Supreme Court of Canada delivered it decision in Mi/ei1ew Cm 

First Naiion v. Canada (Mi11islerofCanadian Heritage) 2005 S.C.C. 69 (''Nlikisc111'1 which affirmed 

the existence of a duty to consult in a post-treaty context. The Court ruled that whereas 

governments have the power to exercise their treaty rights, those rights are subject to a duty 

to consult in siruations where the exercise of those treaty rights would have an adverse effect 

on Aboriginal treaty rights. 

The purpose of th.is paper is to summa,jze the above cases, examine the subsequent 

jurisprudence that has considered the decisions, and to comment on some of their 

implications. 
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I. Haida Nation v. British Columbia (Minister of Forests) and \'(leyerhaeuser

(a) Background and Lower Court Decisions

The Haida case involved a judicial review, pursuant to the British Columbia J"dicial Revie,v 

Procedure Act, R.S.B.C. 1996, c. 241, of the Minister's decision to repl:,cc and approve the 

transfer of a tree farm licence. In 1961, the Province of British Columbia issued the tree , 

farm licence to a large forestry company, Mac.Millan Bloedel, permitting it to harvest trees jn 

an area of Haida Gwaii (the Queen Charlotte Islands). The Minist6r replaced the licence in 

1981, 1995 and 2000. In 1999, the Minister also approved a transfer of I.he tree farm licence 

to Weyerhaeuser. The Haida commenced judicial re,iew proceedings in 2000 to challenge 

these replacements and the transfer, which were made without their consent and, since 

approximately 1994, over their express objections. 

The Chambers Judge, Halfyard J. of the British Columbia Supreme Court, dismissed the 

Haida's petition (2000 B.C.S.C. 1280). He reasoned that the law could not presume the 

existence of Aboriginal rights merely from proof of their assertion and proof that there had 

been no formal surrender or extinguishmeot of such rights. He found that until the nature 

and extent of .Aboriginal title and right of the Haida had been conclusively deteanined by 

legal proceedings, questions of infringement could not be decided with certainty and 

questions about justification could not be accurately framed or decided in respect of 

speculative infringement of unproven rights. He concluded that the Crown had only a 

"moral duty" to consult with the Haida regarding their claims. 

The Court of Appeal allowed the appeal-ultimately issuing two judgements on the matter. 

1n the first decision, reported at 99 B.C.L.R. (3d) 209 C'Haida #1"), the Court of Appeal held 

that the Provincial Crown had fiduciary obligations of good faith to the Haida with respect 

to Haida claims to Aboriginal title and right. Further, it found that the Provincial Crown 

and Weyerhaeuser were aware of the Haida's claims to all or significant parts of the area 

covered by the licence and the claims were supponed by a good prima facie case. In the 

result, the Court granted a declaration that the Cro\\"O and Weyerhaeuser had a legally 

enforceable duty to the Haida to consult in good faith and endeavour tu seek workable 

Lawson LundeN LLP 2 www.lowsonlundell.com 



accommodation between Aboriginal interests of the Haida and objectives to manage the area 

in accordance with the public interest. 

The Court of Appeal's decision in Haida #1 raised considerable controversy whether private 

parties could owe a duty to consult to Aboriginal people sfrnilar to that owed by the Crown. 

(The issue had not been argued either at first instance or on appeal.) Counsel for the Crown > 

and Weyerhaeuser sought clarification and the Court permitted supplementary argument on 

this point (reported at 2002 BC.CA. 223). The subsequent Court of Appeal decision
1 

reported at 5 B.C.L.R. (4th) 33, ("Haida #2") resulted in a 2-1 decision on August 19, 2002. 

The majority of the Court of Appeal confirmed that Weyechaeuser had a legal duty to 

consult and seek accommodation with the Haida and seek workable accommodations 

between the Haida and the objectives of the Crown and Weyerhaeuser. 

(b) Haida -- Supreme Court of Canada Decision

The Supreme Court of Canada, in a unanimous 7-0 decision, dismissed the CrQwn's appeal, 

but allowed the appeal of Weyerhaeuser. 

(i) Consultation Obligation Applies Where Rights Are Asserted 

The Court found that the source of the duty to consult and accommodate is grounded in the 

"honour of the Crown" (paragraph 16). ln circumstances where the Aboriginal rights and 

title have been asserted, but not defined or proven, the Aboriginal interest is insufficiently 

specific to impose a fiduciary duty on the Crown (paragraph 18). The Court stated that the 

duty to consult and accommodate arises where the Crown has knowledge of the potential 

�'Cistence of an Aboriginal right or title, whether or not that right or title has been legally 

established, and contemplates conduct that may adversely affect it (paragraph 35). 

The nature and scope of the duty to consult and accommodate will vary with the 

circumstances. In general teems, the scope of the duty is proportionate to a preliminary 

assessment of the strength of the asserted right or title, and the seriousness of the potential 

impact on it (paragraph 39). This produces a spectrum of consultation. lo some cases, mere 

notice and an opportunity to discuss the proposed decision may be required. ln other cases, 
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"deep consultation" may be required where there is a stroog claim to the Abox:iginaJ right or 

title, or where the cisk of non-compensable damage to the right or title is high (paragraphs 

43-44).

(ii) Acco1nmodation

Good faith consultation efforts by the Crown and affected Aboriginal groups mny, in tum, 

lead to an obligation to accommodate Aboriginal concerns. Where a strong prima fatie case 

exfrts and the consequences of a proposed decision would affect it in a signlficarit way, 

addressing Aboriginal concerns may require "taking steps to avoid irreparnble harm or to 

minimize the effects of infringement, pending final resolution of the underlying claim�' 

(paragraph 47). The accommodation required is a process of "seeking compromise in an 

attempt to harmonize conflicting interests" (paragraph 49). 

(iii) No Obligalio11 to Obtai11 Aboriginal Consent

The Supreme Court confirmed that the final decision regarding balancing of J\boriginal and 

societal interesrs rests with the Crown. While the Crown is obligated to conslllt in good 

faith with the affected Aboriginal group, Aboriginal consent is not required. The court 

emphasized that Aboriginal groups do not have a veto over government decisions made 

pending final proof of their asserted rights or title. The Crown is not required to act in the 

best interests of the Aboriginal group, as a fiduciary, in exercising discretion. 

The Court found that the duty to consult rested solely ·with tl1e Crown and did not extend to 

Weyerhaeuser. 

II. Taku River Tlingit First Nation v. British Columbia (Project Assessmetzt

Director)

(a) Background and Lower Court Decisions

The Tak11 case, like Haida, involved a judicial review pursuant to the British Columbia j11dicial 

Retiew Proced11re Act, R.S.B.C. 1996, c. 241. Redfern Resources applied in 1994 for approval 

from the British Columbia government to reopen, and co build a road to, the old TuJsequah 

Chief mine, which had previously been operated in the t 950's. In 1998, a project approval 
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certificate was granted for the road over the objections of the Taku River TUngjt, following 

an extensive three-and-a-half year environmental review process. 

Unlike the governmental decision at issue in Haida, the decision-making process reviewed in 

Tak.r, followed a recommendation resulting from an established regulatory scheme. When 

the application was fust made, the governing legislation was the Mine Dtnlbp1,u11t Aummenl 

Act, S.RC. 1990, c. 55, which, in 1995, was replaced by the Environ111enlttl Amsllllenl Ad, 

R.S.B.C. 1996, c. 119. (fhe Environmental A.mmnenl Act was subsequently amended again, 

S.B.C. 2002, c. 43.) One of the purposes of the Environnmttal Assess111enl Act (as it read at the 

time), set out in former section 2(e), was "to provide for participation, In an assessment 

under this Act, by.. first nations ... ". Under the Act, a "project committee" had to be 

established and a number of groups had to be invited to nominate 1nembers to the 

committee, including "any first nation whose traditional territory includes the site of the 

project or is in the vicinity of the project" (former section 9(2)(d)). 

The Taku River Tlingit were invited and agreed to participate in the project committee, as 

well as sub-committees formed co deal with Aboriginal concerns and issues around 

transponation options. The primary concern of the Taku River Tlingit concerned the 

160-kilometre access road from the mine, which traversed a portion of their traditional

territory. They took the position that the ro:id ought not t0 be approved in the absence of a 

land use planning strategy and that the maner should be dealt with at the treaty negotiation 

table. The Taku River Tlingit were advised that these issues were outside lhe scope of the 

emrironmental assessment process, but were referred to other provincial agencies and 

decision-makers. A consultant was engaged to undertake traditional land use studies and 

addressed issues raised by the First Nation. The consultant's report was included in the 

Project Report prepared by the proponent. The consultant was also engaged to prepare an 

addendum report addressing additional concerns raised by the First Nation following their 

review of the initial consultant's report. 

The majority of the project committee members agreed to refer the application for a project 

approval certificate to the Ministers for decision. The committee prepared a written 
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recommendations report. The Taku River Tlingit disagr.eed with the recommendations 

contained in the report and prepared a minority report stating their concerns with the 

process and the proposal. In March 1998, the Ministers issued the Project Approval 

Certificate, approving the proposal, subject to detailed terms and conditions. 

In February 1999, the Taku River Tlingit challenged the Minister's decision to issue the 

Project Approval Certificate by way of judicial _review proceedings on both administrative 

law grounds and on grounds based on the Taku River Tlingit's Aboriginal rights and title. 

The issue of determining its rights and title was severed fa:om the judicial review proceeding 

and referred to the trial list (1999 CanLII 5674 (B.C.S.C.)), leave to appeal denied, June 25, 

1999 (1999 B.C.C.A. 442); application to rev;ew refusal of leave dismissed, September 22, 

1999 (1999 B.C.C.A. 550). 

In the judicial review proceedings, the Chambers Judge, Kirkpatrick J., concluded that the 

�fin.isters should have been mindful that their decision might infringe on Aboriginal rights, 

and they bad not been sufficiently careful during the final months of the us:;cssment process 

to ensure that they had effectively addressed the substance of the Taku River Tlingit's 

concerns. She also found for the Taku River Tlingit on administrative law grounds (2000 

B.C.S.C. 1001).

The British Columbia Court of Appeal dismissed the Province's appeal in a 2-1 decision. 

Both the majority and the dissent appeared to conclude that the de:.· •ion complied with 

admini:,trative law principles (see paragraph 18 of the reasons of Madnm Justice Southin, 

which, on the admi.nistrative Law grounds, appears to be accepted b)' the majority (2002 

B.C.C.A. 59)). The majority held that the Province had failed to meet its duty to consult and

accommodate the TaJ...-u River Tlingit. The dissenting judge, Southin J .A., found that the 

consultation undertaken was adequate on the facts. 

(b) Takzt - Supreme Court of Canada Decision

The Supreme Court of Canada allowed the appeal. It found that the Province was undei,- a 

duty to consult with the Taku River Tlingit in making the decision to reopen the mine. The 
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Province was aware of the Talcu River Tlingit's claims by vinrue of its involvement in the 

treaty negotiation process, and also knew that the decision to reopen the mine had the 

potential to adversely affect the substance of the Taku River Tlingit's drums, which, on the 

basis of the principles established in Haida, meant that the Province was under a duty to 

consult with the Talcu River Tlingit (paragraphs 23-28). 

In considering the scope and extent of the Province's duty to consult and accommodate 

(which is proportionate to a preliminary assessment of the strength of the case supporting 

the existence of the right or title, and to the seriousness of the potentially adverse effect of 

the right or title claimed), the Coun found that acceptance of the Taku River Tlingit's title 

claim for negotiation under the B.C. Treaty Commission Process established a prima fade case 

in support of its Aboriginal rights and title. The Court clarified that an Aboriginal group 

need not be accepted into the treaty process for the Crown's duty lo consult ro apply to 

them. However, the Court suggested that acceptant · of a title claim for negotiation 

establishes a p,ima fade case in support of Aboriginal rights and title (paragraph 30). 

Regarding the seriousness of the potential impact, the Supreme Court also found that, while 

the proposed road would occupy only a small portion of the territory over which the Taku 

River Tlingit assens title, the potential for negative derivative impacts on the Taku River 

Tlingit's claims was high. The Court concluded that the Taku River Tlingit were "entitled to 

something significantly deeper than minimal consultation under the circumstances, and to a 

level of responsiveness to its concerns that can be characterized as accommodation" (at 

paragraph 32). The Court concluded that the consultation provided by tl1e Province was 

adequate (paragraph 39). 

Ill. Haida and Taku and Administrative Law 

The following section attempts to distill from the Haida and Tak11 decisions the essential 

points that would be of interest to practitioners of administrative law. 

(a) Duty to Consult and the Standard of Review

The Supreme Court of Canada decision in Haida discussed the applicable standards of 

review, despite the fact that it was not reviewing the result of a process esmblished to 
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discharge the duty to consult and accommodate. In summary, the process b)' whfob the duty 

to consult is discharged by the Crown would likely be examined on n standard of 

reasonableness, while the government assessment of the seriousness of the dairn or impact 

of the infringement 'tl.ould be judged on a standard of correctness. 

(i) The Process - Standard of &asonablenm

The process by which the Crown discharges its duty to consult will be judged by whether the 

government has made reasonable efforts to inform or consult 

"The process itSelf would likely fall to be examined on a standard of 
reasonableness. Perfect satisfaction is not required . . . The government is 
required to make reasonable efforts to inform and consult. This suffices to 
discharge the duty." (Haida at paragraph 62) 

(ii) The Scope and Content of the D11ry lo Co11sult andAccommodole-Slandard oJCornd11m

The scope and content of the duty to consult and accommodate varies with the 

circumstances. The Supreme Court of Canada found that in general terms, "the scope of the 

duty is proportionate to a preliminary assessment of the strength of the c::ise supporting the 

existence of the right or title, and to the seriousness of the potentially adverse effect upon a 

right or title claimed" (Haida at paragraph 39). The kind of duries that may arise in different 

situations fall upon a "spectrum". 

"At one end of the spectrum lie cases where the claim to title is weak, the 
Aboriginal right limited or the potential for infringement minor. In such 
cases, the only duty on the Crown may be to give notice, disclose 
information, and discuss any issues raised in response to that notice .... 

At the other end of the spectrum lie cases where a strong p,ima facie case for 
the claim is established, the eight and potential infringement is of high 
significance to the Aboriginal peoples, and the risk of non-compensable 
damage is high. In such cases deep consultation, aimed at finding a 
satisfactory interim solution, may be required. 

Between these two extremes of the spectrum just described will lie other 
situations. Every case must be approached individually. Each must also be 
approached flexibly, since the level of consultation required may change as 
the process goes on and new information comes to light The controlling 
question :n all sjcuations is what is required to maintain the honour of the 
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Crown and to effect reconciliation between the Ctown and Aboriginal 
peoples with respect to the interests at stake." (Haida at paragraphs 43-45) 

Government efforts at making these assessments will be judged by a stnndard of correctness. 

"Should the government misconceive the seriousness of the claim oi: impact 
of the infringement, th.is question of law would likely be judged by 
correctness." (Haida at paragraph 63) 

Given the higher standai:d of review, government assessments of the seriousness of the 

claim or impact of infringement might usefully err on the conservative sjde (towards greater 

consultatioo)-at least until the boundaries are more clearly defined. 

(b) Third Pan:ies Not Under Duty to Consult or Accommodate

The Supreme Court firmly rejected the Court of Appeal's 6ndmg that the duty to consult 

and accommodate extended to Weyerhaeuser. The Supreme Court held that the duty to 

consult resi:s solely with the Crown - provincial and federal. 

(i) D11!)• lo Consult for Privott CiliZfnI

Justice Lamben of the Court of Appeal concluded that Weyerhaeuser had a duty to consult 

the Ha.ida, and that the duty came from a number of sources. Firstly, s.35(1) of the Forul 

Act pro\-ides a clear statutory obligation on the holder of a tree farm licence to consult with 

persons who use the Tree F:um area for purposes other than timber production. This 

requirement \\·as also reflected in the terms of the tree farm licence. Secondly, the dury was 

based on the constructive trust principles of 'knowing receipt'. Weyerhaeuser held its title to 

the tree farm licence as a constructive trustee and, as a result, owed a third party fiduciary 

duty to the Ha.ida. Finally, in the Lambert J .A.'s opiruon, Weyerhaeuser had an obligation to 

justify the pnma Jone infringement of the Ha.ida's Aboriginal rights and/ or title. Being both a 

party to the Cro\Yo's prima fade infringements, as well as an independent infringer at the level 

of activities and operations, Weyerhaeuser was obligated to justify the infringements in 

which it \Vas participating. 

The Supreme Court fumly rejected all of these reasons and found that the Crown alone 

remains legally responsible for the consequences of its actions and interactions with third 

LOY..'Son Lundel LLP 9 www.lowsonlundell.com 



parties that aff��ct Aboriginal interests. The Coun did acknowledge that the Crown can 

delegate "procedural aspects of consultation" to third parties. The Court suggested that the 

terms of the tree farm licence that mandated Weyerhaeuser to specify measures it would take 

to identify and consult with "Aboriginal people claiming an Aboriginal interest in or to the 

area" was merely an example of such delegation. Ultimate legal responsibility for 

consultation and accommodation resrs with the Cro"'m. 

The Court also rejected the application of the trust law doctrine of "knowing receipt''. The 

Court found that the duty to consult is distinct from the fiduciary duty owed in relation to 

particular Aboriginal interests. The Court noted that there was a distinction between the 

"trust-like" relationship bet\veen the 1Crown and Aboriginal peoples and a true "trust" and 

found there was no reason to import the doctrine of knowing receipt into the special 

relationship between the Crown and Aboriginal peoples (paragraph 54). 

Finally, the Court also rejected the notion that imposition of a duty to consult on private 

individuals may be necessary to provide an effective remedy, which had been suggested by 

Finch C.J.B.C. The Court stated, "the remedy tail cannot wag the liability dog" and noted 

that the Province retains significant and ongoing powers (including control by legislation), 

which give it a powerful tool to respond to its legal obligations (paragraph 55). As a result, 

third parties are under no legal duty to consult or :iccommodate Aboriginal concerns and 

cannot be held liable for the Crown's failure to consult. 

It has become increasingly common for industrial proponenrs of developmen' projects to 

rely on direct communications and consultations with Aboriginal groups, and agreements 

resulting from those consultations, as a means to manage project risks associated ,vith 

governments' failure to consult, or consult adequately, with Aboriginal groups about the 

proposed project or development. The increased clru:icy resulting from the Haida and TakP 

decisions may reduce, but not eliminate, risks associated with the adequacy of Crown 

consultations. While the Supreme Court has clarified that third parties cannot be liable to 

Aboriginal groups for the Crown's breach of duty, the permits, licences and other 

authorizations granted by the Crown remrun subject to legal challenge, which can have an 
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equally significant impact upon the recipients of such Crown authocizatfons. 11hus, third 

parties will still have an interest in seeing that the government properly dii,oharges its duty 

(and in the least time possible). In addition, industrial proponents are likely to continue to 

rely on direct negotiations/ consultations wjth Aboriginal groups to reduce the risk of 

challenges to its Crown authorizations (as well as to comply with any statutory or contractual 

consultation obligations). 

(c) Consultation Through Regulatory Processes

ln T ah,, the Supreme Court confirmed that the Province was not required to establish a 

separate consultation process to address Aboriginal concerns. The Court confirmed that the 

B.C. Environmental Asse.umenl Acl process, which provides for direct First Nation

participation in project reviews, was a suitable process for Crown consultation with 

Aboriginal groups regarding overall project approvals. 

"The Province was not required to develop special consultation measures to 
address TRTFN's [Taku River Tlingit First Nation's] concerns, outside of the 
process provided for by the E1111ironmmlal Assemnenl Act, which specifically 
set out a scheme that required consulmtion with affected Aboriginal 
peoples." (paragraph 40) 

The Court noted the extensive (a1though not consistent) participation of tbe Taku River 

Tlingit in multiple stages of the review and concluded that, by the time the assessment was 

concluded, the concerns of the First Nation were well understood and had been 

meaningfully discussed. Thus, the Coun concluded that the Province "had thoroughly 

fulfilled its duty to consult" (paragraph 41 ). 

The Court noted that further, more detailed consultations would occur through the project 

permitting phase, as well, allowing the Crown to continue to discharge itS obligation to 

consult and, where necessary, accommodate .'\boriginal concerns. 

(i) Reconsidering Regulatory Processes 

The Coun recognized that government may establish regulatory schemes co address 

procedural aspects of consultation, and suggested that government could establish dispute 
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resoiution processes to handle complex or clifficult cases. One manner that the governments, 

federal or provincial, may choose to move forward is the creation or expansion .of regulatory 

regimes to ensure that the procedural requiremeors identified by the Co\1rt ai;e followed. 

The Supreme Court clearly invites this approach. 

''It is open to governments to set up regulatory schemes to address the 
procedural requirements appropriate ro clifferent problems al different 
stages, thereby strengthening the reconciliation process and reducing 
recourse to the courts." (Haida at paragraph 51) 

n 

Go,;·emments will have co determine whether existing decision-making processes are 

adequate to facilitate the necessary scope and extent of consultation. Where modification is 

necessary, government will face a choice between integrating consultation obligations into 

the duties of statutory decision-makers or to lay a new process focused exclusively on 

Aboriginal consultation over a current regulatory structure. There has already been some 

evidence of governments reconsidering regulat0ry schemes in response to the Supreme 

Court decisions. 

(ii) Ca.re St11qy: The Mackmzje Gas Project- &gulato,y Rtvieu, l!J the Natio11al Energy Board' 

The National Energy Board had issued a Memorandum of Guidance ("MOG'') on 

Consultation with Aboriginal Peoples in March 2002. Following the decision of the 

Supreme Court of Canada in Haida and Taki,, the Board determined that its former MOG 

did not accurately reflect the law as stated in these two cases. As a result, the Board 

\\�thdrew irs MOG for "reconsideration and review
,, 

on August 3, 2005. The Board stated 

that it intended to continue to monitor leg.tl and policy developments a11d to engage with 

Aboriginal groups, industry representatives and government departments prior to issuing any 

further guidance document on this matter. While to date there has not been an updated 

MOG published by the National Energy Board, they have given some indication as to the 

expectations it has concerning the evidence to be included in project applications to the 

1 In the interest of full disclosure, it should be noted that the author is co-counsel to the Government of the 
Northwest Territories in the National Energy Board GH-1-2004 proceeding. 
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Board. In addition to the Generic Information Request and the Filing Manual Section 3.3.3, 

applications for project approval to the Board, the applicant must also include:2 

• Identification of all the First Nations communities that may be affected by the
project and how they were identified;

• When and bow they were contacted and who was contacted;

• Evidence that the applicant has provided potentially affected Ah •riginals with a
project overview that clearly explains the nature of the project, its routing, proposed
construction periods and possible environmental and socio-economy impacts and
information regarding the applicant's proposed measures to minimize such impacts;

• Documentation and summaries of any meetings with those potentially affected
Aboriginal people. Confidential discussions need not be revealed but the evidence
should include enough detail to enable the Board to understand the general issues
discussed;

• Information as to the concerns raised by Aboriginal people, and whether or not
those concerns are still outstanding or have been addressed by the applkant;

• An analysis of the potential impacts of the project on the exercise of traditional
practices such as hunting, fishing, trapping and gathering; and,

• Any other matters that may be releYant to the application, e.g. information about
discussions provincial or federal government deparonents or agencies may have had
with Aboriginal groups potentially affected by the project.

In relation to one particular project, the Mackenzie Gas Project, the federal government bas 

established a project-specific team known as the Crown Consultation Unit. Several 

departments, including Environment Canada, Fisheries and Oceans Canada, Indian and 

Northern Affairs Canada, National Resources Canada, and Transport Canada committed to

work together to coordinate their consultation activities to avoid overlap and duplication. 

The government, in correspondence ·with the National Energy Board, also stated that it was 

"mindful of the need to minimize 'consultation fatigue' in the communities". 

2 This information was provided in a letter dated February 10, 2006 to Senior Legal Counsel for Ter:isen
Pipelines Inc. from the Secretary of the National Energy Board. 
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The Crown Consultation Unit has been assigned the ro)e of coordinating and facilitating 

consultation activities with Aboriginal groups; documenting identified concerns;, and 

managing information obtained through these consultation processes. 1t represents the 

Federal Crown and receives functional guidance from a Federal Advisory Committee, which 

includes senior representatives from the five departments referred to above. It is also 

supported by a Staff Working Group and a Legal Advisory Group representing those same 

federal departments. The federal government's approach was expressly stnted to be in 

response to the Supreme Court's decisions in Haida and Ta.ell. 

It is too early to judge the results. It is notable that the Crown Consultnt.ion Unit, while 

having full intervenor status, did not file full and formal evidence on the deadline assigned 

for intervenor evidence. They chose to defer filing evidence. 

"Consultation is an iterative process and will evolve over the course of the 
review process. The Government of Canada will ftle further evidence on 
Crown consultation activities with Aboriginal groups with the NEB at the 
beginning of Phase 5 of its Public Hearing Process (the oral hearing phase]. 
The Crown belie\·es that filing its evidence as proposed would ensure that 
the NEB has a complete record of Crown consultation activities undertaken 
to that point in time prior to making its decision on the project." 

• 

• 

It remains to be seen \vhetber this new modd will prove to be effective in fulfilling the 

Crown's consu.ltation requirements and whether it will meet with approval of Aboriginal and 

other participants in the regulatory review process. It is an experiment worth watching. 

(iii) Guidance far Decision-Makers

In Haida, the Court comments, \vith seeming approval, on the British Columbia Provincial 

Policy for Consultation tvith First Nations (October 2002) and states that such a policy, 

while falling short of a regulatory scheme, may guard against unstructured discretion and 

provide a guide for decision-makers. 

The British Columbia pro\-incial consultation policy identifies the following stages in the 

consultation process: 
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Pre-Consultation Assessment - Assessing whether an nctivity 
requires consultation; 

Stage 1 - Initiate Consultation 

o Stage l(a) - Consultation Activities -· Initial consideration of
Aboriginal interests identified or raised by potentially affected
First Nations;

o Stage 1 (b) - Considering Aboriginal Interests - Evaluating
the "soundness" of Aboriginal interests (i.e. ,vhether they II 

may be subsequently proven to exist);

• Stage 2 - Consider the impact of the decision on Aboriginal interests;

• Stage 3 - Consider whether any likely infringement of Aboriginal
interests could be justified in the event those interests were proven
subsequently to be existing Aboriginal rights and/ or title;

• Stage 4 - Look for opportunities to accommodate Aboriginnl
interests and/or negotiate resol•ttion bearing in mind the potential
for setting precedents that may .impact other Ministries or agencies.

(page 22ff of the BC Provincial Consultation Policy)

The Provincial Policy clearly allows broad leeway of interpretation and application. On 

page 16, the Policy emphasizes that "consistent application of th.is Policy across government 

is essential". However, on page 25, .it acknowledges that "there are many ways to consult 

with.in the four stages of consultation". How to apply a policy "consistently" but "in many 

ways" has proven to be a challenge. The consideration of precedents (in Stage 4) also opens 

the possibility that the accommodation offered .in any given circumstances may be driven by 

factors other than the accommodation that such circumstances would suggest is required. 

( d) Moving Forward

Despite the greater clarity and Limits provided by these decisions, they highli�ht the need for 

continued de"1:1elopment of approaches to consultation with Aboriginal communities. It will 

likely take some time for governments and Aboriginal groups to respond and adapt to the 

Court's directions on Aboriginal consultations. Those responses could have important 

consequences for current government and industry consultation practices, including the 
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negotiation of impact benefit agreements. While the cases underscore that consultation is a 

Crown responsibility, resource developers and other third parties must continue to take a 

proactive approach to working with govemmems and Aboriginal groups to ensure that 

consultation obligations are properly understood and carried out. The Crown must develop 

robust accommodation policies and/or regulatory schemes thnt will fulfil its duty to 

Aboriginal groups and provide greater certainty to recipients of Crown authorizations. 

IV. What,s Happened Since in the Context of Assented but Unproven Rights and
Title?

As the Supreme Court noted in HaidfT. 

"This case is the first of its kind to reach this Court. Our t:-isk is the modest 
one of establishing a general framework for the duty to consult and 
accommodate, where indicated, before Aboriginal title or rights claims have 
been decided. As this framework is applied, courts, in the n�e-old tradition 
of the common law, will be called on to fill in the details of the duty to 
consult and accommodate." (paragraph 11) 

• 

Since the release of the Haida and Tak11 decisions in November 2004, several courts have 

taken some tentative steps towards filling in the general framework established by the 

Supreme Court of Canada. 

(a) Consultation in Respect of Previous Decisfons (that were the subject of
consultations)

In Hon,a/co Indian Band v. Britirh Co/"111bia (Minister of Agrimlt"re, Fo(ld and Fisheries), 2005 

B.C.S.C. 283, Powers J. of the British Columbia Supreme Court considered an application by

the Homalco Indian Band for judiciary review of the decision of the Ministry to approve an 

amendment to the licence of an aquaculture company (allowing the raising of Atlantic 

Salmon, as opposed to the original Pacific Salmon). The Ministry argued thu their 

obligation to consult related only to the amendment to the licence, since the existence and 

location of the site and evidence regarding potential harm to wild salmon stocks or marine 

life had already been considered in the initial approval. The Ministry concluded that the 

scope and content of consultation was at the low end of the scale. 
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Powers J ., applying the standard of review of correctness, concluded that the Ministry had 

not correctly evaluated the potential impact and its response did not amount to the necessary 

level of consultation. 

"1 agree that matters which have been e.'tteusively consulted on in the past do 
not require a full repetition of that consultation. However, that does not 
mean that these matters do not continue to be the subject of review and 
further consultation in light of additional knowledge or information." 
(paragraph 49) 

Io the result, the application was adjourned to allow the 1',,fioistry to continue consultation.

(b) Consultation in Respect of Previous Decisions (that were not the subject of 
consultations)

One of the lengthier examples of extended consultation involves the decision of the B.C. 

Minister of Forescs consenting to the change of control of Skeena Cellulose Inc., which was 

challenged by three Aboriginal groups. When it first came before the Court in the fall of 

2002 (Gitxsan and other First NationJ v. British Co/11mbia (lvfiniJter oJFornt1), 2002 B.C.S.C. 1701), 

Tysoe J. found that the Minister had not fulfilled the duty of consultation and 

accommodation, but declined to quash the decision and adjourned the matter to give the 

.Minister the opportunity to fulfil his duty. In late 2004, the Gitanyow First Nation again 

sought a declaration that the Minister had failed to provide meaningful and adequate 

consultation and accommodacion and other forms of relief (Gwasslan, tJ. British Colr,mbia 

(Minis-fer of FomtJ1, 2004 B.C.S.C. 1734). Again, the Court concluded that the Crown bad not 

yet fulfilled its duty of consultation and accommodation with respect to the transfer 

(paragraph 60). The Court granted a declaration to that effect, but declined the remaining 

relief sought by the Gitanyow and indicated that the parties should resume negotiations with 

liberty to return to Court if the negotiations failed (paragraph 65ff). 

Notably, in both decisions, the Court looked beyond the potential infringement arising from 

the immediate decision being contemplated. The Court found that where there are past 

instances of a failure of consultation, that the government is required to remedy the past 

defects before a further dealing with the same licence. 
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'1f a forest tenure licence has been issued io breach of the Crown's duty to 
consult, the duty continues and the Crown is obliged to honour its duty each 
time it bas a dealing with the licence." (Gitxsan, paragraph 81) 

l 

I 

The Giixsa11 decision predated the Supreme Court of Canada's decisions in Haida and Taku. 

However, in Gwasslam, Tysoe J. concluded that "the same reasoning applies to the duty as 

founded in the honour of the Crown." (paragtaph 43). Thus, even if a decision was not 

challenged at the time it was made, the permit could be vulnerable upon renewal (or any 

subsequent "dealing'') if there has been a previous, unremedied breach of the Crown's duty 

to consult and accommodate (Gwasslam, paragraph 46). 

If th.is theory is generally accepted, it introduces potential enormous uncertainty and 

complication to the consultation process. Given the different standards and approaches of 

past governments and past generations, it is safe to assume that there wcte an enormous 

number of Licences, permits and other authorizations issued in the past without any 

consultation whatsoever. If the logic of Tysoe J. is accepted, any minor amendment, 

extension or renewal of any of these permits has the potential of reopening the entire history 

of consultation in relation to that permit. Countless existing permits (which are not subject 

to present challenges) may ha,re this latent defect. 

(c) Duty to Consult in Respect of Decisions Regarding Private Land

The consultation authorities discussed above all arose in connection with Crown land Of 

Crown tenure. The couns have also had to consider whether a duty to consult with 

Aboriginal groups exists with respect to private land. 

(i) R v. Badger

In R v. Badger, [1996) 1 S.C.R. 771, the Supreme Court of Canada indicated that treaty rights 

(10 that case, hunting rights) can be exercised on private land where that land is not subject 

to a visible, incompatible land use. It is similarly arguable that an Aboriginal right to hunt 

could be exercised on private lands not subject to a visible, incompatible use. If so, then a 

government decision authorizing an incompatible use (such as subdividing property for 

residential development) could trigger the duty to consult. 
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(ii) H,pacarath First Nation v. British Co/11mbia
11 I 

In H11pacasath First Nation v. British Colmnbia, (2005) BCSG 1712, the Supreme Court of 

Canada considered an application for judicial review of two decisions by the Minister of 

Forests granting Weyerhaeuser's requests to remove privately owned land from Tree Farm 

Licence 44 and to determine a new allowable annual cut under the licence. The Hupacasath 

First Nation argued that the Minister had breached the Crown's duty to consult in allowing 

the requests. In response, the Minister of Forests and Brascan corponation, subsequently 

renamed Brookfield Asset Management Inc. (who had since purchased the private land from 

Weyerhaeuser) argued that the land was privately owned and accordingly, there was no duty 

to consult on the part of the Crown. 
1 ,, 

After concluding that the Minister bad poor knowledge of the existence of potential 

Aboriginal rights on the private land and surrounding Crown land, Madnme Justice Smith 

contemplated whether there could be Aboriginal rights on the private land in question and if 

so, whether the Crown had contemplated conduct that might adversely nffect those rights. 

Madame Justice Smith concluded: 

" ... that existing aboriginal and treaty rights, for example to hunt or fish, may 
be exercised on unoccupied private land if the activity is permitted by statute 
or common law and is not prohibited by the pri�ate landowner."Coaragraph 
180) 

After concluding that there was reason to believe that potential Aboriginal rights existed on 

the private land in question, the Court considered whether the actions of the Crown might 

have adversely affected those rights. The Court concluded that sale of the private land could 

l�ad to development that was inconsistent with Aboriginal rights and as such, the Minister 

ought to have known that the contemplated conduct bad the potential to adversely affect the 

Hupacasath First Nation's Aboriginal rights. Consequently, the Court concluded that in 

reaching its decision to accept or deny Weyerhaeuser's requests, the Crown had a duty to 

consult the Hupacasath First Nation. 

Once triggered, Madame Justice Smith went on to consider the extent of the duty to consult 

required: 
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"The Crown's duty with respect to alleged aboriginal rights on the Removed 
Land is at a low level and does not require "deep consultation". It does 
require informed discussion between the Crown and the HFN in which the 
HFN have the opportunity to put forwru:d their views and in which the 
Crown considers the HFN position in good faith and wht!re possible 
integrates them into its plan of action. The Crown has not met that duty." 
(paragraph 274)3 

b 

The H"pacasalh decision extended the Crown's duty to consult to private land in situations 

where the Crown's contemplated actions might adversely affect Aboriginal eights and title. 

However, the requirements needed to fulfi.11 the duty tO consult: may be less in instances 

involving private land than in instances in,·olving Crown land. 

While this decision has the potential to initiate significant change in consultation where 

privates lands are involved, a recent decision by the Court of AppeaJ of Alberta in Pa11/ First 

Nation v. Parkla11d (County), 2006 ABCA 128 has the potential to limit its application. 

(iii) Paul First Natio11 v. Parklo11d (Cou11!)) 

The Alberta Court of Appeal case Paul First N11tion v. Park/011d (Cou11ty) involved an 

application by the Paul First Nation for lea,e to appeal a decision by the Subdivision and 

De,·elopment Appeal Board of Parkland County (SDAB) approving the development of a 

gra,el pit by Burnco Rock Producers Ltd. (Bumco). In deciding whether or not to uphold 

the decision granting the permit, the SDAB held a public hearing and gave notice to adjacent 

landowners. A representative of the Paul First Nation attended the hearing and made 

representations, but otherwise there was no consultation on the development between the 

SDAB and the Paul First Nation. As was there were no consultations between Bumco and 

the Paul First Nation. As part of thei.r argument, the Paul First Nation argued that the SDAB 

had a duty to ensure that Borneo bad consulted ,vitb the Paul First Nation. 

J The Coun concluded that the duty with respect ro Crown land was higher: "The duty on the Crown with 
respect to the effect of the removal decision on abonginlll rights assened on Crown land is higher, and requires 
something closer to "deep consultation''/ On the c,,ideoce, the Crown did not meet that duty." (paragraph
275) 

Lawson lundell LLP 20 www.lowsonlundeU.com 



In rendering their decision the Alberta Court of Appeal recognized the Hupoca1alh decision 

that developments on prh�ate land could give rise to a duty to consult. However, the Court 

clistinguished the Hupacasolh case from the case at bar saying that this was not one of those 

situations as there was no e.xtensiv� involvement of the government in the development In 

speaking of the Hrrpocasolh decision, Justice Ritter clarified that: 

" ... any such duty must be restricted to the facts of that case as it involved an 
operative transfer of the lands into a publicly funded government program 
followed by an attempt to transfer the lands out of that program. The 
extensive involvement of the government was tbe primary factor that 
precipitated the duty to consult in that instance." (paragraph 14) 

Justice Ritter's decision appears to be an attempt to clistinguish the Hupacasath case into 

obscurity. However, with respect, the distinction drawn by Justice Ritter does not seem to 

withstand scrutiny. It is not the "e.xtensive involvement" of the government that is the 

controlling factor, but the potential for a government decision to :idversely impact 

Aboriginal or treaty rights. It is not difficult to imagine a situation where the government is 

not "extensively involved" but is tasked with making decisions (e.g. grandng approvals) that 

have the potential for serious adverse impact on Aboriginal interests. The existence of a 

duty to consult in relation to matters on private lands appears to be a judicial issue that we 

have not heard the last of. 

(d) Appropriate Procedure: Judicial Review or Ordinary Action

In M111quea111 Indian Bond 11. Brifith Columbia (/vf_ini1ler of S11sloinobk &source Management), 2005 

B.C.C.A. 128, the British Columbia Court of Appeal considered an appeal from the dismissal

of a juclicial review of a decision of the Crown authorizi.ng the sale of lands (an existing golf 

course) to the University of British Columbia. In the Court of Appeal, Southin J .A.

commented that the claims assened by the First Nations were inapt to the process under the 

Judicial &view Procedure Act because the First Nation clid not assert that the transaction in 

issue was not authorized by statute. In other words, no administrative grounds were asserted 

(paragraph 16ft). The Musqueam's claim was based on a claim for Aboriginal title to the 

land in question. Southin J.A stated the opinion that for an Aboriginal band to invoke the 

rights conferred upon it by the judgement of the Supreme Court of Canada in Delgomrmkw is 
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to bring an action against the Crown asserting Aboriginal title.4 As discussed below, the vast 

majority of challenges still proceed by way of judicial review. 

(e) Challenge to Government "Policy" vs. Government "Decisions"

In Haida, the Court stated that the duty to consult will arise when the Crown has knowledge 

of the potential existence of Aboriginal interests and "contemplates conduct" that may 

adversely affect it The phase "contemplates condud' employed by the Supreme Court of 

Canada leaves open the possibility that it is more than simply government "decisions" 

regarcling specific authorizations or applications that may be subject to challenge. 

In H1m-Ay-Aht First Natio11 11. B,itish Coluf//bia (Mi11isler of Fore..rts), 2005 B.C.S.C. 697, the 

British Columbia Supreme Court was faced ,vith what, in effect, was a challenge to 

government policy of offering Forest Range Agreements as accommodation for 

infringement from forestry operations. In March 2003, the BC Mjnistry of Forests 

announced its forestry revitalization plan, which included offering Fore�L Range Agreements 

as a strategic policy approach to fulfilling the Province's duty to consult with .Aboriginal 

peoples. The program was designed as a "fast-track" program that provided the First 

Nation with economic accommodation for forestry infringements within its territory, but did 

not require it to prove the strength of its claim to the asserted territory. The amount was 

calculated on the registered population of the loclian Band to whom the offer was made. 

The Huu-Ay-Aht First Nation brought an application for a declaration that the Crown was 

obliged to consult in good faith with the First Nation regarding forestry permits, and that a 

population-based formula tO detennine accommodation under the Forest and Range 

Agreement was not in good faith and did not fulfil the Crown's obligations. 

4 ln the result, the Court concluded that the consultntion process wns insufficient (paragraph 94), but found
that there was a "fair probability that some species of economic compensntion would be likely found to be 
appropriate for a claim involving infringement of Aboriginal otle relating to the land of the type of this 
long-established public golf course located in the built up area of a large metropolis" (paragraph 98). The 
Court ordered the suspension of the operational Order-in-Council authonz.ing the sale for two years in order to 
provide opportunity for the parties tO seek to reach some agreement, f:tiling whlch, the parties are at libeny to 
bring the matter back to Court. 
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The Court first addressed the issue of whether it could hear such a challenge in a judicial 

review application and concluded that it could. The Court noted that most of the cases on 

this subject have been commenced by petition seeking judiciary review (paragraph 98). 

"It is apparent that the Courts have not been pedantic or overly restrictive in 
the type of action which it regards as a 'decision' when it comes to 
declaratory relief follo\\i.ng review of whether the Crown has discharged its 
0bligation to consult with First Nations." (paragraph 99) 

''In this case, tbe FRA initiative is a creature of statute, the Fomtry 
Revitalization Ari and the Forestry Act, which enable the Province to make 
specific agreemenr.s \\itb First Nations regarding forest tenure. The FRA is a 
vehicle that the Ministry chose to deliver those specific agreements. The 
concept of 'decision' should not be strictly applied when there is legislative 
enablement for go,emment initiative that directly affects the constitutional 
rights of First Nations. . . . The petitioners are entitled to seek declaratory 
relief under the ]RP:\ that the FRA policy does not meet the Crown's 
constiturionaJ obligation to consult the HFN." (paragraph 104) 

The Court allowed the application and found that the Crown had a dut)' to consult with the 

First Nation. The Cro,.-n was obligated to design a process for consultation before 

operational decisions were made and was ordered to establish a reasonable consultation 

process for future consultation with respect to economic accommodation for ongoing 

forestry activity within the territory. The failure of the Crown to consider the strength of the 

claim or the degree of infringement represented a complete failure to meaningfully consult 

(paragraphs 116 and 126). 

In the aftermath of tl1e decision, the Crown bad originally filed an appeal. The appeal was 

eventually dropped and instead a revised template called the Interim Agreement on Forest & 

Range Opportunities was adopted by the provinciaJ government. The government claimed 

that the new agreement reflected the H,111-Ay-Aht First Natio11 decision and provided for 

greater consultation. 

(f) Remedy

As is evident from several of the above decisions (Homolko, Skeena, UBC, etc.), the Courts 

generally have been reluctant to grant a final remedy and quash a government decision. 
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They have tended, instead, to limit the decision to granting a ucclaration that the 

government has a duty to consult and then adjourning the matter (or suspending the 

operation of the decision) to allow the government and the First Nation the opponunity to 

continue consultations. 

In M11sq11tan1 l,ulia11 Bank v. Richn,ond (Ciry) 2005 B.C.S.C. 1069, Brown J. of the British 

Columbia Supreme Court considered a challenge to the decision of the B.C. Lottery 

Corporation (an agent of the Crown) to move and expand a casino to lands which it knew 

wbere subject to Musqueam claims. The Crown did not consult prior to this decision. The 

Court found tbat the Crown's contemplated move of the casino to the claimed lands 

triggered a duty to consult and that consultation did not take place at the earliest stages, 

before irrevocable steps had been taken. However, in considering the appropriate remedy, 

the Court concluded that because the harm suffered by the Musqueam, faillU"c to consult and 

potentially accommodate, is compensable, it was not appropriate to set aside the decision, 

close the casino and cause consequential damage. The Court· issued a declaration that the 

Crown had a duty to consult and suggested that the parties can assess the strength of the 

claim and the appropriate scope and content of the duty to consult and accommodate and 

invited them to return to the Court if they could not agree. 

A similar approach to remedies was taken in Hupacasath First Nalio11 v. British Co/11111bia 2005 

B.C.S.C. 1712. Despite the finding of a duty to consult and a breach of that duty, the British

Columbia Supreme Court decided that the Minister's decisions should not be quashed or set 

aside: 

"In light of the substantial prejudice to third parties which could flow from 
quashing or suspending the removal decision, compared with the lesser 
prejudice which could befall the HFN if the removal decision is left in effect, 
I have concluded that the removal decision should not be quashed or set 
aside." (paragraph 317) 

Instead, the Court found an appropr.iate remedy to be the order of a completion of 

consultations and accommodation. 
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V. Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage)

(a) Background and Lower Court Decisions

The discussion above bas focused on the decisions of the Couns regarding the duty of the 

Crown to consult and accommodate the interests of Aboriginal people in the �ontext of 

auerted but unproven claims. The Haida and Taku cases clarify the scope of the duty to consult 

and circumstances where Aboriginal rights or title have been asserted, but have not yet been 

proven or confirmed, either through litigation or through the negotiation of a land claim 

agreement or treaty. 

These cases of potential rights or title should be distinguished from cases such as 

R v. Sparrow, [1990] 1 S.C.R. 1075, in which an Aboriginal right (in th:it c.\se, the right to 

harvest fish) was adjudicated and coo.firmed as an existing right. In such circumstances, the 

Crown had an obligation to consult and an obligation to meet the test of "justification" for 

any proposed infringement of the legally confirmed Aboriginal right. 

In Canada, there is a patchwork of settled claims, starting with the numbered treaties, 

through modern land claims agreements and treaties, :md the various 

agreements-in-principle currently under negotiation. Consideration m\lst be given to how 

and to what extent the concepts of consultation, accommodation :md justification may 

continue to apply with respect to landed resource decisions on Crown bnd in the post-treaty 

context. 

(t) Co11s11/tatio11 Under the Numbered Treaties 

Between 1871 and 1923, the federal government, and various Aboriginnl people entered into 

11 numbered treaties covering most of the provinces of Ontario, Manitoba, Saskatchewan, 

Alberta, plus the Mackenzie District of the Northwest Territories and the northeast corner 

of British Columbia. Treacy Number 8 was negotiated in 1899 and was adhered ta by a 

number of bands that lived in what are now Alberta, Saskatchewan, B'ritish Columbia and 

the Northwest Territories. 
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Treaty Number 8 contains the following c;I.ause (which is included in similar terms in most of 

the other numbered treaties): 
f C)I ·tu ,:) 1:, 110 I . bn1 

"And Her Maje.sty the Queen HEREBY AGREES with the sai:.-1 Indians that 
they shill baYe right to pursue their usual vocations of hunting, trapping and 
fishing throughout the tract surrendered as heretofore described, subject to 
such regulations as may from time to time be made by the Government of 
the country, acting under the authority of Her Majesty, and saving and 
excepting such tracts as may be required or taken up from time to time for 
settlement, mining, lumbering, trading or other purposes." 

t 

The numbered treaties did not expressly incorporate the concepts of consultation, 

accommodation and justification in relation to land that is "required or taken up." 

The Couns have specifically considered the question of the duty of the Crown to consult 

before making laod and resource decisions which might affect Aboriginal interests under 

Treaty Numbc:r 8. This consideration by the Courts has recently culrninnted in the decision 

&om the Supreme Court of Canada in Mikisew Cree. However, in order to fully frame the 

issues at stake in this decision, it may be useful to briefly e.xamine two Court of Appeal 

decisions that preceded the Supreme Court's decision, namely the BC Court of Appeal's 

decision in the case of Halfway River First Natio11 v. B.C (Mi11isJry of Fomts), 1999 B.C.C.A. 

470, and the Federal Court of Appeal's decision (which \Vas the subject of the appeal to the 

Supreme Court of Canada) in Ca11ada (Ca11adia11 Heritage) 1l. J.1.ikisew Cree First Nalio11, 2004 

F.C.A. 66.

(ii) The Ha!fUJay River Case

In the Ha!fu;ay River case, the British Columbia Ministry of Foresrs issued a cutting permit 

over certain lands within the area of northeast British Columbia covered by Treaty Number 

8. The Halfway River First Nation challenged the issuance of the cutting permit through

judicial re,riew proceedings on the grounds that, i11ter alia, the Crown bad a legal obligation to

consult with the Halfway River First Nation before issuing the permit, and that the Crown

had failed in meeting that obligation. The Crown and forest products company that had

received the permit argued that the Crown had an independent right under the terms of the

treaty to take up lands for lumbering and other purposes, that the rights of hunting, trapping
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and fishing were consequently limited, and that the issuance of the cutting permit, therefore, 

did not amount! to an infringement, giving rise to the legal obligation to consult. 

The British Columbia Court of Appeal found that the Aboriginal right of hunting, trapping 

and fishing, on the one hand, and the Crown's right to regulate or to take up lands, on the 

other hand, "cannot be given meaning without reference to one another". The Court found 

that "the Crown's right to take up land cannot be read as absolute or unrestricted", and that 

"a balancing of the competing rights of the parries to the Treaty was necessary" (see 

paragraph 134 of the decision). The Court also found that the enactment of s. 35 of the 

Constitution Act in 1982, "improved the position" of the First Nation signatories to the 

Treaty by confirming that their rights "cannot be infringed or restricted other than in 

conformity with constitutional norms" (see paragraph 135 of the decision). 

Chief Justice Finch concluded as follows: 

I respectfully agree with the learned Chambers Judge that � 
interference with the right to hunt is a pri,na facie infringement of the 
Indians' treaty right as protected by s. 35 of the Constiflltion Ari, 1982. 

(See paragraph 144 of the decision) [Emphasis added.] 

The Chief Justice went on to confirm that the approach set out in the Sparrow case is 

therefore applicable in deciding whether infringement of a treaty right is justified, requiring 

consideration of the following questions (said in Sparrow not to be an exhaustive or exclusive 

list): 

I. Whether the legjslative or administrative objective is of 11,fficient importa11ce to wa"aflt
infringemmt;

II. Whether the legislative or administrative conduct infringes the treat;r right as little as
possible;

III. Whether the effects of i11fringemmt outweigh the benefits derived fro,n the govern1nent action;
and

IV. Whether adeqNale meaningful co11111ltatio11 has taken place.
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The Court found that, while the decision of the Ministry of Forests thllt the harvesting 

authorized under the cutting permit would have minimal impacts on hunting, fishing or 

trapping, the Crown had not met the requirements of consultation: 

... namely to provide in a timdy way information the aboriginal gtoup 
would need in order to inform itself on the effect of the proposed action, 
and to ensure that the aboriginal group had an opportunity to express 
their interests and concerns. (See paragraph 165 of the decision) 

Th.is interpretation of the treaty uses the adoption of s. 35 in 1982, as a vehicle for modifying 

the existing Aboriginal and treaty rights, through the imposition of restrictions on the 

exercise of treaty rights by the Crown. The Court imposed the more demanding standard of 

"justification" based on the Sparrow test, applicable to potential interference with established 

rights or title in the absence of any express consultation requirements in the text of the 

Treaty. 

(iii) The Federal Court of Appeal Decision in the Mikisew Cree Case

In the Mikisew Cree case, the Federal Court of Appeal reached a different conclusion 

respecting the interpretation and application of Crown duties and Aboriginal rights under 

Treaty Number 8. 

The case arose out of a proposal to re-establish a winter road through Wood Buffalo 

National Park for winter access from four communities in the Northwest Territories to the 

highway system in Alberta. The Mikisew Cree First Nation, a Treaty 8 signatory based in 

Fort Chipewyan, Alberta, objected to the proposed road on the grounds that it would 

infringe on their hunting and trapping rights under Treaty 8. 

Parks Canada had provided a standard information package about the road to the First 

Nation, and the First Nation was invited to informational open houses along with the 

general public. Parks Canada did not consult directly ,,;th the First Nation about the road, 

or about means of mitigating impacts of the road on treaty rights, until after important 

routing decisions had been made. 
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The First Nation challenged the decision of the Minister of Canadian Heritage, the Minister 

responsible for Packs Canada, to authorize the construction of the road on the grounds that 

the Minister had not adequately consulted the First Nation about the road. The Mikisew 

Cree relied on the decision of the British Columbia Court of Appe?J in the Ha!f,vay River 

case. 

The First Nation's challenge was successful at trial, but on appeal the Federal Court of 

Appeal held, in a 2-1 split decision, that no Crown consultation obligation was triggered by 

the approval of the winter road. 

The Province of Alberta, an intervenor at the Court of Appeal, argued that the approval of 

the construction of the winter road was a "taking up" of land as contemplated in the 

provisions of Treaty Number 8, that the hunting. trapping and fishing rights were expressly 

"subject to" such taking up of land, and that therefore there was no infringement of the 

treaty rights. The Federal Crown did not rdy oo this argument at the hearing of the appeal 

(although it did rely on the argument in the court below). 

By a majority, the Federal Coun of Appeal found that the treaty included a geographical 

limitation on the existing hunting rights where there was a "visible, incompatible land use". 

It found that the caking up of land for a winter road, and the prohibition of the use of 

firearms on or within 200 metres of the road, was such a visible, incompatible land use. The 

Coun noted that s. 35 of the Co11stitutio11 Act, 1982 protected "existing" Aboriginal and treaty 

rights. The Court found that the intention of the parries to the trenty included the 

acceptance of settlement and other uses of land that would restrict rights to hunt, "so long as 

sufficient unoccupied land would remain to allow them to maintain their traditional way of 

life". (See paragraph 17.) The Court noted that the land required for the road corridor was 

only 23 square kilometres out of the 44,807 square kilometres of Wood Buffalo National 

Park and the 840,000 square kilometres encompassed by Treaty Number 8. It found that 

this was not a case "where no meaningful right to hunt remains". (See paragraph 18.) 
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The majority deoision5 concluded: 

[19] The treaty right tO hunt bas always been limited by the fact that
hunting is not pemuned on land that has been taken up. It is the right to
hunt on land which is not required for settlement, mining, lumbering, 
trading or other purposes which obtained constitutional protection when 
s. 35 came into force.

[21] Where a limitation expressly provided for by a treaty applies,
there is no infringement of the treaty and thus no infringement of s. 35.

(b) Mikisew Cree - Supreme Court of Canada Decision

ii l 

On November 24, 2005, the Supreme Court of Canada handed down its decision in the case 

of Mikisew Cree First Nation t'. Canada (Minis/er of Canadian Heritage).6 In the decision, the 

Supreme Court confirmed that, while governments have the power under treaties to 

authorize land uses which infringe on treaty rights, the exercise of that power imposes on 

governments a duty to consult where the taking up of land adversely affects those rights. 

Consistent with other recent Supreme Court of Canada decisions which have emphasized 

the need for ongoing reconciliation of aboriginal interests into government decision-making, 

the Supreme Court ovenuroed the Federal Court of Appeal's de!cision, and crafted a 

decision that balances governments' need t0 manage lands and resources in the broader 

public interest with prope.r consideration of impacts on treaty rights in governments' 

decision-making processes. The Supreme Court found that, because the taking up adversely 

affected the First Nation's treaty right to hunt and trap, Parks Canada was required to 

consult ,vith the Mikisew Cree before making its decision. As Parks Canada had failed to do 

so, the Supreme Court set aside the Minister's approval of the winter road, and sent the 

matter back to the Minister for reconsideration in accordance ,vith the decision. 

s The Honourable Madam Jusrice Sharlow issued dissenting reasons in which she adopted the 
reasoning in the Halfwqy River case. 

6 200s sec 69. 
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(i) Power to Take Up Lmd Confirmed

The first point in the decision, and perhaps the most fundamental, is the Supreme Court's 

recognition that the purpose of Treaty 8 and other post-Confederation treaties was to open 

up lands in Canada for settlement and development. The treaties were not n guarantee to 

First Nations that their hunting, trapping and fishing activities would remain ns they were in 

1899. Rather, the treaties put First Nations on notice that lands would be token up over 

time for other uses. 

\Vbile Treaty 8 lists a number of purposes for which lands may be taken up by governments, 

the Supreme Court emphasized that th.is list - "settlement, mining, lumbering, trading or 

other purposes" - should not be read restrictively. This is important for resource activities 

such as oil and gas development, which are not included in the list of purposes but which are 

very important purposes for which lands are taken up for development today. 

In the Badger decision, the Supreme Court had held that Treaty 8 huntillg rights were 

circumscribed by geographic limits and by specific forms of government regulation. In 

Mikisew Cree, the Supreme Court held that Treaty 8 rights are further limited by the Crown's 

right to take up lands, subject co the consultation obligations set out in the decision. 

(ii) Ho11011r af Crown fuq11ires Co,wdtalion Where Taking Up Infringes T reary Rights

The Supreme Court recognized that there is an "uneasy tension" between govemmeocs' 

power to take up lands under treaties and the treaties' promises of continued hunting, 

trapping and fishing. To balance governments' powers against the need to protect treaty 

rights, the Coun stated that, while the right to hunt and trap under the treaties is limited by 

the governments' power to take up lands, in exercising that power governments must inform 

themselves of the potential impact of that taking up on the exercise of treaty rights. Where 

treaty rights are infringed, a go,;-errunent must discharge its obligation to consult and, if 

appropriate, accommodate First Nations' interests before reducing the geographic area over 

which treaty rights may be exercised. The Court held that Treaty 8 confers on the Mikisew 
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Cree substantive rights (hunting, trapping, and fishing) along wfrh the procedural right to be 

consulted about i.nfringements of the substantive rights. 

(iii) _'\Jot Eveo• Taking Up of Land is 011 I1ifringen1e11t 

At the same time, the Court held that not every taking up of land under the treaty will trigger 

the Crown's duty to consult. The Court rejected conclusions of the BC Court of Appeal in 

Ha!fa,oy River that arry taking up of land would constitute an infringement of treaty rights. 

However, the Court indicated that a low threshold would apply to trigger Crown 

consultation obligations, consistent with the standards set out in the Haida Nation and Taki, 

River Tlingit decisions. Governments are required to consult before taking up land where 

that taking up "might adversely affect'' the exercise of treaty rights. Given that a caking up 

of land by definition removes that land from the exercise of treaty rights, it is difficult t0 

envision circwnscances where the duty to consult would not be triggered. In this case, the 

Court held that the talcing up of land for the construction of the winter road would adversely 

affect the treaty bunting and trapping rights of the Mikisew Cree. 

(iv) Sliding Stale far Content of Co11111/tatio11 Obligatio11 

While a low threshold applies to trigger Crown consultation obligations, the degree of 

consultation and, in some cases, accommodation required will depend on the degree to 

which the caking up of land will affect treaty rights. The Court noted that the same sliding 

scale of consultation obligations applied in a treaty context as in a non-treaty context, seating 

that "ad,erse impact is a matter of degree, as is the extent of the Crown's duty" to consult.; 

In this case, the Court held that, while the winter road would affect Mik.isew Cree treaty 

hunting and trapping rights, this was a fairly minor road that was built on lands surrendered 

by the "tt.fik.isew Cree when they signed Treaty 8. As a result, the lower end of the 

consultation spectrum was engaged. This meant Parks Canada should have provided notice 

to the Mikisew Cree, and should have engaged them directly to solicit their views and to 

7 At 155. 
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attempt to minimize adverse impaots on their rights. As Parks Canada had unilaterally 

determined important matters like road alignment before meeting '>vith the Mikisew Cree, the 

Court heJd that the Crown's duty to consult bad not been adequately discharged. 

Consistent with its Haida Natio11 and Tak11 River Tli11git decisions, the Supreme Coun held 

that there is a reciprocal onus on the l\llikisew Cree to carry their end of the consultation 

process by making their concerns known, responding to governments' attempts to address 

concerns and suggestions, and trying to reach a mutually satisfactory solution. The Coun 

emphasized that the Mikisew Cree did not have a veto over the alignment of the road, and 

noted that consultation efforts would not always lead to agreement on appropriate 

accommodation measures to address their concerns. 

(v) Crown Obligation lo Co11m/J Tied to Tradilional Lands 

The decision also helped to clarify an important area of uncertainty about the geographic 

scope of the Crown's duty to consult in a treaty context. Treaty hunting rights can be 

exercised by members of signatory First Nations throughout the area covered by the treary. 

1n the prairie provinces, the geographic scope of hunting rights was extended to apply 

throughout each province by the Natural Resources Transfer Agreement. Theoretically 

speaking, therefore, land use decisions in southern Alberta could affect the exercisf' of treaty 

rights by the Mikisew Cree. 

However, in Mikiuw Cree, the Supreme Court held that the duty to consult under Treaty 8 

does not mean that "whenever a government proposes to do anything in the Treaty 8 

surrendered area it must consult with all signatory First Nations, no matter how remote or 

unsubstantial the impact".8 The Court indicated that treaty rights to hunt are not determined 

on a treaty-wide basis, but rather on the basis of the lands over which the First Nation 

traditionally hunted, fished and trapped and continues to do so today. This suggests that the 

Crown's duty to consult First Nations is tied to activities only within lands traditionally and 

8 At 55. 

Lawson LundeU LLP 33 ww..v.lowsonlundell com 



currcotly used by First Nations for treaty harvesting rights, and, more importantly, that the 

Crown is not required to consult with a First Nation about activities located outside those 

lands. 

(vi) Risk.r of I11adeq"ate Consultation Underscored

Finally, the Mikisew Cree decision underscores the potential consequences for a project 

proponent where the Crown fails to discharge its duty to consult. In this case, even though 

the road at issue would have only minor impactS on treaty rights - the decision 

cha-:acterizes it as a "fairly minor winter road located on SWTendered lands where the 

lv(ilcisew hunting, fishing and trapping rights are expressly subject to the "taking up" 

limitation"9 of Treaty 8 - and even though the Court held that the Crown's duty to consult 

lay at the lower end of the consultation spectrum, the Court nevertheless set aside the 

Minister's decision to approve the winter road and sent the matter back to the Minister for 

reconsideration in accordance with the decision. 

VI. What's Happened Since in the Context of Consultation Requirements in the
Post-Treaty Context?

\Xlhile the Mikisew Cree were the successful party in the appeal, thus far the decision has not 

had significant practical implications. The federaJ and provincial goverru11ents had already 

been gearing up for consultation activities with treaty First Nations in anocipation of this 

decision. The decision's balancing of governments' power to manage lands and resources 

with protection of treaty hunting, fishing and trapping rights is consistent with the theme of 

prior Supreme Court decisions emphasizing the need for reconciliation of Aboriginal 

interests with the broader public interest. The decision will provide further impetus for the 

federal and provincial governments to develop and implement appropriate processes for 

Crown consultations with Aboriginal groups affected by governmental land and resource use 

9 At 64. 
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decision-making. As the Court noted, "consultation is key to achievement of the overall 

objective of the modern law of treaty aod Aboriginal rights, namely reconciliation."10 

As will be seen below, modern land claim agreements aod treaties, particulady those in 

nonhern Canada, provide mechanisms for the balancing of these interests that is in line with 

the reconciliation approach articulated by the Courts. 
m 

Vil. Consultation under Modem Land Claims Agreements h QI 

l 

In l, 

Since 1973, 14 comprehensive land claims have been reached in the northern territories 

(Yukon, the Nonbwest Territories, and Nunavut) and three other comprehensive land 

claims have been concluded in the rest of Canada, including the Nisgara Final Agreement

ratified in 2000. 

A common approach in these agreements, which each contain their own structural and 

procedural arrangements, is as follows: 

I. a specific tract of land is identified and confirmed as land held by the
Aboriginal group in fee simple;

Il. a larger tract of Land is identified as a management area, within which the
Aboriginal group, federal government and either territorial or provincial
go,emmeot participate in land use planning and land use permitting and
approvals; and

ID. a larger area within which Aboriginal land use rights, such as hunting, fishing,
trapping and gathering, continue to apply. Th.is larger area often overlaps
with management areas or other areas within which neighbouring Aboriginal
groups have and exercise rights.

Clearly, decisions regarding land and resource projects on the fee simple lands under these 

agreements are within the control of the Aboriginal group, subject to the laws and 

regulations of the Aboriginal group, as well as to any generally applicable environmental 

to At 63.
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assessment or environmental protection laws and regulations. The more difficult and 

nuanced issue js to identify the degree of control exercised by the Aboriginal group 00 the 

second and third categories of land identified above. 

(a) The Nisga'a Final Agreement

The Nisga'a Final Agreement follows the :ibove modd in jdentifying rufferent categories of 

land and attempts to identify and clarify th� consultation• obligation.s that attach te each 

category. For example, Chapter 10 of the Nisga'a Final Agreement, which deals with 

environmental assessment and protection, provides that: 

I. if a proposed project (physical works or activities) is located on Nlsga'a lands,
it is potentially subject to Nisga'a laws in respect of environmental
assessment, and may be subject to concurrent or coorrunatcd assessments
under federal (eg. CEAA) and provincial (eg. BCEAA) laws; nnd

II. if a proposed projects that will be located off Nisga'a land11 {that is, on
Crown lands) may reasonably be expected to have adverse environmental
effects on residents of Nisga'a lands, Nisga'a lands, or Nisg:i'a interests set
out in this Agreement (eg. bunting and fisrung rights), Canada or British
Columbia, or both must ensure that the Nisga'a Nation:

a. receives timely notice of, and relevant available information on, the
project and the potential adverse environmental effects;

b. is consulted regarding the environmental effects of the project; and

c. receives an opportunity to participate jn any environmental
assessment under federal or provincial laws related to those effects, in
accordance \vith those laws, if there may be sigruficant adverse
environmental effects (see Chapter 10, paragraph 6).

The Nisga'a Final Agreement defines consultation (such as that referenced in paragraph b, 

above) as follows: 

"consult" and "consultation" mean provision to a party of: 

Lawson LundeU LLP 

1. notice of a matter to be decided, in sufficient detail to permit
the party to prepare its views on the matter,
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11. 

iii 

IV. 

v. 

in consultations between the Parties to this Agreement;, if 
requested by a Pany, sufficient information in respect of the 
matter to permit the Party to prepare its views on the matter, 

a reasonable period of time to permit the patty to prepare its 
views on the matter, 

I 

an opportunity for the party to present its views on the 
matter, and 

a full and fair consideration of any views on the matter so 
presented by the party. 

(d) 

With respect to the obligation to ensure that the Nisga'a Nation receives an opportunity to 

participate in any environmental assessment, Chapter 10, paragraph 7 provides as follows: 

If Canada or British Columbia establishes a board, panel, or tribunal to 
provide advice or make recommendations with respect to the 
environmental effects of a project on Nisga'a Lands or a project off 
Nisga'a Lands that may reasonably be expected to have adverse 
environmental effects on residents of Nisga'a Lands, Nisga'a Lands, or 
Nisga'a interests set out in this Agreement, the Nisga'a Nacion will: 

(a) have Ila11di11g before the board, panel, or tribmta/,· and 

(b) be entitled to 110,ninole a member of the aJJmment board, panel or t,ib11nt1!, 11nlm the 
board, panel, or trib1111al is a dedsion-moking body, such OJ the National E,wy Board. 

The general provisions of the Nisga'a Final Agreement contain the following provision on 

consultation: 

CONSULTATION 

28. \\'Then Canada and British Columbia have consulted with or
provided information to the �isga'a Nation in respect of any
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activity, including a resource development or extraction
activity, in accordance with their obligations under this
Agreement and federal and provincial legislation, Canada and
British Columbia will not ha,·e any additional obligations
under this Agreement to consult with or provide information
to the Nisga'a Nation in respect of that activity.
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Accordingly, the Nisga'a Final Agreement specifically addresses the extent and nature, as 

well as the limits, of consultation obligatioos io relation to land and resource projectS on 

Crown land, in circumstances where those projectS may have an impact on Nisga'a residents, 

Nisga'a lands or Nisga'a interests. 

(b) The Tlicho Agreement

As indicated above, 14 land claim agreements have been reached between the federal 

government and Aboriginal groups in the three northern territories. The most recent of 

these is the Tlicho Agreement. The federal legislation ratifying this agreement received royal 

assent on February 15, 2005. 

The Tlicho Agreement follows the general structure of identifying and confirming Thebo 

lands which are held in fee simple, a larger tract of land known as Wek'ecihii, within which 

the Thebo people participate directly in land use planning and the issuance of land and water 

permits and licences, and a broader area of land known as Mowhi Gogh:i De Niitlee within 

which the Tlicho people have rights such as hunting, fishing, and trapping. 

Proposed projects on Tlicho lands are within the general control of the Tlicho government. 

Proposed projects outside of the Thcho lauds, but within Wek'eezhli or Mowhl Gogha De 

Niitlee are, with some similarities to the Nisga'a Final Agreement, subject to consultation 

with the Tlicho government and subject to environmental assessment and review by the 

Mackenzie Valley Environmental Impact Review Board, on which the Tlicho people will 

have direct representation, and the Mackenzie Valley Land and Water Boa.rd (of which the 

Wek'eezhli Land and Water Board is a local paneQ, again with direct participation of the 

Thebo people. 

Specific consultation requirements are provided for in the Thebo Agreement under Chapter 

23, which addresses subsurface resources. 
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Section 23.2 provides as follows: 

23.2 CONSULTATION 

23.2.1 

23.2.2 

Lawson Lundell LLP 

Any person who, in relation to Crown land wholly or pnrtly 
in Mowhi Gogha De Niitlee (N\VI) or Tlicho lands it11bject 
to a mining right administered by government under 18.6.1, 
proposes to 

(a) explore for or produce or conduct an activity 1•clRted to
the development of minernls, other than specified
substances and oil and gas, jf an authorization tor the
use of land or water or deposit of waste is , tquired
from government or a board established by govemment
to conduct these activities; or

(b) explore for or produce or conduct an activity related to 
the development of oil or gas, 

shall consult the Tlicho Government. 

The consultations conducted under 23.2.1 shall include 

(a) environmental impact of the activity and mitigative
measures;

(b) impact on wildlife harvesting and mitigative measures; 

(c) location of camps and facilities and other related site
specific planning concerns;

(d) maintenance of public order including liquor and drug
control;

(e) employment of Tiicho Citizens, business opportunities
and contracts, training orientation and counselling for
employees who are Tlicho Citizens, working conditions
and terms of employment;

(f) expansion or termination of activities;

(g) a process for future consultations; and 

(h) any other matter agreed to by the Tlicho Government
and the person consulting that government.
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23.2.3 

23.2.4 

23.3 

23.3.1 

23.4 

23.4.1 

23.4.2 

The consuitations conducted under 23.2.1 ru;e not intended to 
result in any obligations in addition to those required by 
legislation. 

No consultation is required under 23.2.� ·where negotiations 
have been conducted in accordance with 23.4.1. 

OIL AND GAS EXPLORATION RJGHTS 

Prior to opening any lands wholly or partly in Mowhi Gogha 
De Niitlee (NWI) for oil and gas exploration, govemment 
shall consult the Tlicbo Government on matters related to 
that exploration, including benefits plans and other teans and 
conditions to be attached to rights issuance. 

i\1AJOR MINING PROJECTS 

Government shall ensure that the proponent of a major 
mining project that requires any authorization from 
government and that will impact on Tlicho Citizens is 
required to enter into negotiations with the Tlicho 
Government for the purpose of concluding an :igreemenc 
relating to the project. This obligation comes into effect one 
year after the effective date. In consultation with tht: Dogcib 
Treaty 11 Council or the Tlicho Government, go,"'ernment 
shall, no later than one year after the effective date, develop 
the measures it will take to fulfil this obligation, including 
the details as co the riming of such negotiations in relation to 
any governmental authorization for the project. 

The Tlicho Government and the proponent may agree that 
negotiation of an agreement under 23.4.1 is not required. 

The term "consultation" is defined in Chapter 1 of the Tlicho Agreement ns follows: 

Lawson LundeU LLP 

"consultation" means 

t. the provision, to the person or group to be consulted, of
notice of a matter to be decided in sufficient form and detail
to allow that person or group to prepare its views on the
matter;

u. the provision of a reasonable period of time in which the
person or group to be consulted may prepare its views on the
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matter, and provision of an opportunity to present such views 
to the person or group obliged to consult; and 

w. full and fair consideration by the person or group obliged to
consult of any views presented.

Accordingly, the Tlicho Agreement contains specific obligations on, and limitations to, 

consultation in relation to land and resource projects on Crown lnnd, which may have 

impacts upon the Tlicho people, Tlicho lands, or Tlicho interests. 

VIII. Consultation under Agreements-in-Principle in British Columbia

While oo treaties have been finalized under the British Columbia Treaty Commission 

process, agreements-in-principle provide some indication of the potential requirements for 

consultation in relation to land and resource projects on Crown land. 

For example, the Lheidli T'enneh Agreement-in-Principle (LTAIP) dated July 26, 2003 

prm;des some guidance on these issues. The Wildlife chapter under the LT AJP confirms 

that the Lheidli T'enneh will have the right to harvest wildlife for food, social and ceremonial 

purposes in the Lheidli T'enneh Area in accordance with the final agreement. 

Paragraph 9 of the Wildlife chapter addresses the issue of Crown land disposal as follows: 

9. The Crown may authorize use of or Dispose of Crown
Land, and any authorized use or disposition may affect
the methods, times and locations of harvest in Wildlife
under the Final Agreement, provided that the Crown
ensures thar those authorized uses or dispositions do not
deny Lheidli T'enneh Citizens the reasonable opportunity
to harvest Wildlife under the Final Agreement.

I 0. The Lheidli T'enneh right to harvest Wildlife will be
exercised in a manner that does not interfere with other
authorized uses or dispositions of Crown Land existing as
of the Effective Date or authorized in accordance with
paragraph 9.

11. Prior to the Final Agreement, the Parties will negotiate
and attempt to reach agreement on the factors to be
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considered in detecmining whether the reasonable 
opportunity to harvest Wildlife would be denied under 
paragraph 9. 

These provisions in the LTAJP provide only a broad outline of the potential structure of 

Crown land use decisions, environmental impact reviews and consultation requirements 

which would be applicable under a final agreement reached within the British Columbia 

Treaty Commission process. Generally similar provisions appe:tr in other agreements-in­

principle. 

lu 10:'> 1l I 

(a) The Definition of Consultation

All of the existing AIPs include a definition of consultation. The AIPs of the Lheiclli 

T'enneh, Maa-nulth First Nation and Sliammon essentially duplicnre the definition found in 

the Nisga'a Final Agreement (reproduced above). The Tsawwassen First Nation Agreement­

in-Pciociple contains a definition that is only slightly revised from that found in earlier 

agreements: 

"consult" and "consultation" mean provision to a Party of: 

1. notice of a matter to be decided;

u. sufficient information in respect of the matter t0
permit the party to prepare its views on the matter,

w. a reasonable period of time to permit the party to prepare its
views on the matter,

1v. an opporrunity for the party to present its views on the
matter, and

v. a full and fair consideration of any views on the matter so
presented by the Party.

In addition, the four AIP's all contain a limiting provision simila.r to that in the Nisga'a Final 

Agreement. The Tsawwassen AIP states: 
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CONSULTATION 

50. Where Canada and British Columbia have Consulted or
provided information to Tsawwassen First Nation as
required by the Fjnal.Agr_eement, Canada and)Bri115h
Columbia will have no additional Consultation obligations
under the Final Agreement.

While there are still no final agreements under the BC Treaty Commf ssion process, the 

above definitions of consultation and attendant limiting language appear to be becorrung 

standard features of AJP's. 

IX. The Parallels Between Consultation under Modern Land Claims Agreements
and the Numbered Treaties

The numbered treaties differ dramatically in form from modern land claims agreements. 

This is not surprising given the lengthy period of time separating their creation and the 

widely differing social and legal context. 

However, the.re seems to be the beginnings of a convergence in the reqwrements for 

consultation under these very mfferent agreements. The modern land claims agreements 

identified above expressly define consultation to generally require: 

1. Notice

ii. Adequate information

Ill. Time and an opportunity to express concerns

1v. Serious consideration of concerns

This definition of consultation incorporated into modern land claim agreements (and 

contemplated by the Agreements in Principle under the BC Treaty Comrrussion process) 

appears, at first blush, to stand in sharp contrast to the silence of the numbered treaties. 

However, the Supreme Court has now clarified that the numbered treaties contain a sirrular 
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requirement. In Mikisew, the Supreme Coun agreed with the following statement of Finch 

J.A. (now C.J.B.C.) in Halfway River at paras. 159-160: 
n 

''The fact that adequate notice of an intended decision may have 
been given does not mean that the requirement for adequate 
consultation has also been met. 

The Crown's duty to consult imposes on it a posmve obligation to 
reasonably ensure that aborisinal peoples are provided with all necessary 
information in a timely way so that tbey have an opportunity to express 
their interests and concerns, and to ensure that their representations are 
seriously considered and, whenever, possible, demonstrably integrated 
into the proposed ;,Ian of action." 

The ultimate resulting consultation may not appear as different as the treacles that require it. 

X. Summary and Conclusion

Y. 

Earlier case law (Haido and Tak11) confirmed that the Crown has a duly to consult, if 

necessary, accommodate Aboriginal interests when it has knowledge, real or constructive, of 

the potential existence of an Aboriginal right or title and contemplates conduct that rrught 

adversely affect it. 

The numbered treaties, concluded between 1871 and 1923, did not expressly incorporate the 

concepts of consultation, accommodation and JUStificati•Jtl m relation to land that is 

"required or taken up." The recent decision from the Supreme Court of Canada in Mikisew 

Cree clarifies that the duty of consultation is triggered when Crown decisions or land use 

authorizations perrrut a potential interference with treaty righcs. 

Modern land claims agreements (and agreemencs currently under negotiation) opt to 

expressly identify the ctrcumstances in which consultation is required and to define the 

requirements of consultation. These agreements generally include lirruting language to clarify 

that, once the consultation requirements of the agreements have been met, the federal, 

provincial or territorial government will have no additional consultation obligations under 

the agreements. 
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Thus, the concept of consultation will continue to apply with respect to land and resource 

decisions on Crown land in the post-treaty context-whether historic numbered treaties or 

modern land claim agreements. While the numbered treaties differ dramatically in form 

from modern land claim agreements, there appears to be convergence on the requirements 

of the Crown's duty to consult. 
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A. 

, STATE OF ALASKA 
ALASKA GA.SLINE INDUCEMENT ACT 

TRANSCANADA ALASKA COMPANY, LLC 
and FOOJ11JLLS PIPE LlNES LTD. 

ALASKA PlPELINE PROJECT 

EXECUTIVE SUMMARY 

We have been requested to address aspects of the proposed Alaska Pipeline 

Project (or "Project") application filed by TransCanada Alaska Company. LCC and 

Foothills Pipe Lines Ltd. (collectively "TransCanada") pursuant to the Alaska Gasline 

Inducement Act ("AGIA") on November 30, 2007. We have been specif1Cally asked to 

consider matters that could impact the timeline of the Project. As specified in the 

request for applications, TransCanada's proposal addresses the specific requirements 

of the AGIA and also included a timetable for the completion of various activities 

associated with bringing the Project to fruition. 

The expected timing of the development phase of the Project is of critical 

importanc;e in the assessment and quantification of the potential benefits that could 

result from the proposed Project. As such, it is necessary to understand the rationale 

underpinning TransCanada's forecasted schedule and the risks TransCanada has taken 

into account in its evaluation. In addition, we have attempted to identify other potential 

concerns and issues that could impact overall timing. This Report is restricted to an 

examination of the Canadian segment of the Project. 

TransCanada has adopted a five and one-half year schedule for securing major 

Canadian pre-construction approvals, following the issuance of the AGIA License. 

TransCanada has expressed the view that it expects to rely on the Northern Pipeline 

Act ("NPA" or "Act") as the primary legislative vehicle through which necessary 

regulatory approvals have and will be coordinated in Canada. This is viewed by 

TransCanada as minimizing the time required to complete the above process. 

TransCanada has also identified a number of project risks that could result in delay. 
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While we agree that there are advantages associated with the prior NPA 

approvals received by TransCanada and the "single window" process provided by the 

NPA, based on the detailed assessment contained herein, it is our view that the 

schedule proposed by TransCanada represents a "best case" scenario that may be 

difficult to achieve. 

Given the nature and magnitude of the Project, it is our view that one could 

reasonably expect that at least certain of the issues identified herein, or by 

TransCanada in its risk assessment, will be raised during the preparation and regulatory 

approval phases of the Project, with a resultant impact on timing. In our view, a 

timeframe of seven to eight years is more realistic, with the lower end of the range 

(seven years) having a higher probability of being a_chieved. A seven to eight year 

timeline, to complete the required pre-construction processes, may be the minimum for 

a Third Party pipefine project that does not have the advantage of the existing approvals 

obtained under the NPA. 

As will be discussed herein, the strategy and approach ultimately adopted by 

TransCanada for the.execution of its proposal will likely have a significant impact on its ·· 

ability to achieve the proposed "best case" scenario. By this we mean that 

TransCanada will face a number of cho!ces with regard to the strategy it will employ on 

various key project items. If TransCanada adopts a course of action that seeks to 

address concerns that have previously been expressed it may be able to mitigate the 

risk of delay identified herein. 

By way of illustration, TransCanada maintains that it will pursue the completion of 

the Project under the NPA, to the exclusion of other legislation that arguably could be 

applicable to the Project, such as the Canadian Environmental Assessment Act

("CEAA11

) and the Yukon Environmental and Socio-Economic Assessment Act

("YESAA"). If TransCanada maintains this approach, it will likely face challenges from a 

variety of parties that could result in delay. 

However, if TransCanada proposes or encourages a process that encompasses 

the requirements of all applicable legislation (even If under the umbrella of the NPA), it 
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may be able to materially mitigate the risk of a challenge in this regard. In our view, this 

could involve TransCanada ptoposlng that the Designated Officer under the NPA adopt 

the standards and open, public processes embedded in legislation such as CEAA and 

YESM, in order to achieve substantially similar levels of review and analysis as would 

be expected under such legislation; albeit still under the "single window" approach 

contemplated by the NPA. In addition, TransCanada could minimize Inefficiencies and 

delays by seeking a single, coordinated process that addresses all regulatory and 

environmental requirements at the outset. 

Another example is TransCanada's proposal to make use of QQ}y NGTL facilities 

in Alberta (in addition to the Pre-Build) to transport Alaskan gas. If TransCanada 

chooses to maintain the exclusive link to the NGTL system, It is likely to face 

challenges, with resultant delays. However, if TransCanada adopts a more flexible and 

expansive approach of assessing the most economic and efficient use of all available 

infrastructure to transport Alaskan gas, as well as accommodating the positions of 

shippers, it will likely be able to materially mitigate the risk of such challenges and 

hence the potential for delay. 

The above attempts to illustrate that, to some extent, TransCanada will be the 

master of its own destiny. While the positions advanced in its AGIA filing may be 

characterized as TransCanada's "opening position," the degree to which TransCanada 

exercises flexibility in its business approach will have a direct impact on its ability to 

achieve the desired schedule. In this regard, we would expect that TransCanada would 

have an incentive to complete the Project in a timely manner, which should drive it 

towards minimizing such debates and challenges. TransCanada is a large and 

successful pipeline company that likely appreciates the dynamics that will be at play. 

As will be discussed herein, TransCanada has acknowledged that current requirements 

and standards should be used to assess an Alaska Pipeline Project filing. To the extent 

this is, in fact, achieved by a TransCanada filing, the above concerns could be 

mitigated. We have no reason to believe that TransCanada will not ultimately adopt a 

strategy that will seek to minimize opposition and, hence, maximize its chances of 

expediting the Project. 
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It is also important to note that the extended timeline 1suggested herein would not 

necessarily disadvantage TransCanada vis-a-vis any Third Party pipeline proponent 

that may seek to construct a pipeline from Alaska and into Canada. Many of the 
I 

specific concerns identified herein would apply equally to any such Third Party, such as 

a detailed assessment of environmental and socio-economic considerations, the duty to 

consult First Nations, as well as, routing, land rights, and potential litigation. In fact, 

TransCanada would likely have an advantage due to such things as its existing 

Certificates, the "single window' approach adopted by the NPA and its easement in the 

Yukon. We also note that TransCanada has previously asserted that it has the 

exclusive right to build a pipeline from Alaska into Canada. While not commenting on 

the validity of this claim, we would expect that TransCanada would seek to enforce this 

right and oppose any Third Party project. This could result in a significant delay in any 

such project. 

In the end result, based on the information available to this point, it is reasonable 

to expect that certain delays will be encountered by TransCanada. Consequently, it 

would appear prudent for the State of Alaska to also examine the somewhat more 

extended timeline of approximately seven years discussed herein, for the completion of 

the required pre-construction approval processes; in addition to the five and one-half 

year period reflected in the AGIA Application, as part of its assessment. 

A summary of the significant issues that could impact timing of the proposed 

TransCanada project is outlined below. Greater detail on these, and other, matters is 

provided in the body of this Report. 

1. Continued Appllcablllty of the NPA Approval

As reflected in the past submissions of Alliance Pipeline Ltd. ("Alliance") and 

Enbridge Inc. ("Enbridge"), it is likely that certain parties will challenge the general 

applicability of the NPA to the circumstances confronting the Alaska Pipeline Project 

today. This argument also appears to be supported by statements made by producers, 

including ConocoPhillips and Exxon-Mobil. It is arguable whether certain of the 

objectives of the NPA are relevant today, given that one of the main purposes was to 
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facilitate the "efficient and expeditious planning and construction of 'the [then 

proposed] pipeline". Nonetheless, it Is our view that the NPA and the Certificates 

awarded thereunder remain valid. Of note Is the fact that the NPA was relied upon as 

recently as 1998 for authority to expand the Pre-Build facilities. As detailed below, the 

NPA does not provide direct guidance on the process or procedure that would be used 

to consider an Alaska Pipeline Project filing. Therefore, the challenge for TransCanada 

will be to encourage and facilitate a process under the NPA umbrella that 

accommodates current requirements and minimizes the risks of addltJonal delays. 

As well, we anticipate that there will be significant political pressure brought to 

bear-for the Governments and regulatory agencies to "do the right thing" and assess 

such a massive undertaking under current regulations and standards; and not accept an 

authorization that was granted under circumstances that were very different. There may 

indeed be some legitimacy to the argument that the information from the distant past is 

stale and outdated; and that the basis upon which the previous evaluations were 

conducted no longer remain valid. 

In our view, while TransCanada will have certain advantages because of existing 

approvals and the NPA process, there will likely be political pressure asserted to expose 

the Project to an extensive regulatory and environmental review process, similar to that 

employed regarding the examination of the Mackenzie Gas Project. In this regard, it is 

noteworthy that the Mackenzie Gas Project has taken some eight plus years from initial 

regulatory process design to anticipated receipt of major regulatory approvals. While 

these are material differences, the Mackenzie Gas Project process may be viewed as 

broadly analogous in terms of regulatory complexity to the Alaska Pipeline Project. In 

our view, there will clearly be an expectation that the Project will be exposed to a 

rigorous process and not provided any short-cuts because of past approvals. 

2. Technical Concerns with the Application of the NPA

In our view, while the deemed Certificates of Public Convenience and Necessity 

granted to the Foothills affiliates under the NPA contain a measure of flexibility, it is 

certainly arguable that the new proposal, which reflects a substantially different flow 
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rate. economic cost and possibly even route changes, is outside the scope of the 

Project which was certificated pursuant to the NPA. The TransCanada P,roposal 

contains information on a number of these parameters which arguably are a "material• 

change from those previqusly approved. In our view, these changes in scope. etc. 

could expose TransCanada to a challenge respecting its reliance on the prior NPA 

authorizations. To the extent that TransCanada has to seek amendments to either the 

existing approvals or the governing legislation, to accommodate proposed changes, this 

could precipitate a protracted debate that could delay the process from moving forward. 

3. Required Environmental Assessment

In its AGIA filing, TransCanada characterizes its proposed actions as an "update• 

to the information previously filed in support of the existing NPA approvals and the 

Terms and Conditions it must fulfill thereunder. At this time, TransCanada has indicated 

that it intends to rely on the NPA and is not required to conduct an assessment in 

accordance with the CEAA or YESM. If TransCanada attempts to fulfill outstanding 

requirements via an expedited process that does not include a comprehensive 

environmental assessment, with full public input as contemplated by these statutes, or 

meet other applicable requirements, it could face challenges that the above-referenced 

environmental legislation should apply to the Project. 

It is also clear that, absent the NPA, such legislation would indeed apply, and 

TransCanada would be required to conduct a comprehensive environmental 

assessment thereunder. As mentioned above, TransCanada has confirmed that it 

intends to adopt a transparent and public process and, as well, has confirmed that it will 

be updating the numerous technical environmental reports associated with the 

construction of the subject pipeline. These actions may in some measure mitigate 

opposition (and potentially litigation) over the Project. To the extent an open and 

comprehensive process is employed, the risk of a challenge could be reduced. 

Conversely, the opposite is also true. Given that the Yukon Government has indicated 

that it believes YESM will apply to the Project, TransCanada would appear to have an 

incentive to accommodate a review process that addresses this concern. 
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4. Duty to Consult First Nations

Since the time of the approvals granted under the NPA, the obligations imposed 
upon both Project Proponents and Governments (Provincial, Territorial and Federal) 

with respect to the duty to consult First Nations has evolved considerably. As with any 

project proponent, TransCanada's failure to ensure that the currently recognized 
obligation to consult is completely fulfilled, would inevitably lead to challenges on behalf 

of potentially affected First Nations. A failure by the Crown to fulfill this duty has been

one of the main stumbling blocks for project proponents when their undertakings could 
potentially have a significant impact on First Nations. To the extent TransCanada and 

the relevant Governments fulfill this obligation pursuant �o the current requirements the 
Project risks will be reduced. Nonetheless, history would suggest that this is a likely 

basis for challenge. We note that this concern is not unique to a TransCanada proposal 
and would apply to any proposed pipeline project from Alaska that traverses First 
Nations lands or lands where the First Nations assert traditional uses. In fact, the work 
conducted by TransCanada to date should provide It with an advantage in this regard. 

We are not able to comment on the extent to which the relevant governments have 

engaged in consultation. 

5. North American Free Trade Agreement ("NAFT A")

NAFT A did not exist at the time the NPA approvals were granted to 

TransCanada and the NPA was not grandfathered under NAFTA. As will be detailed 
below, certain NAFTA issues could arise which would potentially cause significant 
delays to the advancement of the pipeline proposal. It is worthwhile noting that the 

above referenced Joint Alliance/Enbridge submission expressly raises NAFT A issues as 

an area of concern. As such, it is apparent that these parties, and likely others, are 

attuned to this basis for challenging a TransCanada Application under the NPA. 

6. Alberta Component of the Overall Project

TransCanada's Application did not describe the precise facilities that will be 

utilized to transport the Alaskan based gas once it reaches the B.C./Alberta border. 

While TransCanada identifies certain benefits associated with the use of Transportation 
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by Others, it appears that these comments are made solely in the context of using 

TransCanada's "Alberta System". In our view, it is likely that certain other pipeline 

carriers, including Alliance and Spectra, will argue that excess capacity or economic 

expandability on existing pipelines should be used for the transportation of Alaskan 

based natural gas. The information filed in the ongoing Alberta Inquiry into NGL 

matters, as well as a recent Press Release regarding a report by the Canadian Energy 

Research Institute on the capacity of the Western Canada Natural Gas Pipeline System, 

forecast that existing pipelines will have significant excess capacity by the time the 

Alaska Pipeline Project is proposed to be in-service. To the extent that TransCanada 

demonstrates a willingness to work jointly with third party carriers, It should be able to 

minimize debates that could cause material delays in the implementation of the Project. 

If such a debate arises, to the extent that TransCanada would be relying upon National 

Energy Board ("NEB") or Alberta Utilities Commission approval for additional facilities in 

Alberta (versus pursuant to the NPA) there will be a forum for such a debate. 

Otherwise, recourse to the Courts is likely. 

7. Acquisition of Land Rights

It appears that TransCanada has obtained an "easement" across the Yukon, 

which should give it a timing advantage over any Third Party pipeline proponent. It also 

appears that, at this time, TransCanada does not have any secure rights to the 

necessary rights-of-way across British Columbia and Alberta. The acquisition of such 

rights in these two Provinces could take TransCanada, or any other project proponent, a 

considerable amount of time; and provide leverage to affected stakeholders. As such, 

while the NPA approvals would clear1y give TransCanada an advantage over any third 

party pipeline proposal (particular1y in the Yukon), the completion of the outstanding 

land acquisition process could create material delays. TransCanada's Application does 

not describe the precise manner in· which it proposes to handle these outstanding land 

acquisition matters. 
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8. Fulfillment of Existing NPA Terms and Conditions

Even if TransCanada were successful in confining the process for examining the 

Alaska Pipeline Project to the "single window" approach advanced by the NPA, there is 

the matter of the extensive Terms and Conditions attached to the existing approvals. 

For example, the Designated Officer under the NPA can require that additional 

environmental information be filed in support of the Application. As such, it is possible 

that even if TransCanada were to succeed in technical arguments (likely following 

lengthy debate) that CEAA or YESAA do not apply, the Designated Officer could 

impose similar information requirements to ensure that a complete assessment of all 

applicable requirements is conducted for the length of the pipeline in Canada. In fact, 

there may be significant pressure to ensure that such an approach is followed. 

Additionally, TransCanada will be required to meet other extensive conditions 

under the existing approvals prior to commencing construction. The exact process for a 

consideration of the information flied regarding these matters is uncertain, but could be 

the source of debate if a full public vetting is not accommodated. 

9. Litigation

As will be detailed below, there are likely to be a significant number of "trigger 

points" which will provide the basis for a Court challenge. As noted below, there has 

already been litigation regarding the NEB's Northern Pipeline Decision Involving First 

Nations and Environmental groups. Past experience suggests that such parties are well 

versed in their legal rights and have little hesitation in seeking recourse to the Court 

system when they are aggrieved. Likewise, commercial parties will often commence 

litigation if they are not satisfied with the outcome of commercial discussions. We also 

note that there has already been litigation involving a past Foothills Pre-Build 

application. While the past litigation was not successful, if such a challenge were to 

occur, it could result in a significant delay. This litigation concern would apply equally to 

any party seeking to build a pipeline from Alaska into Canada, as the facilities would 

likely have similar potential impacts on the environment and First Nations, regardless of 

the project proponent. 
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In our view, any single item identified above could result in a material delay to the 

schedule detailed by TransCanada in its Application. Based on the situation one could 

reasonably expect to evolve following TransCanada's filing, it is conceivable that several 

of these potential concerns could become a reality, with resultant delays to the 

schedule. As stated above, the extent to which the matters identified herein, or by 

TransCanada itself, actually lead to delays in TransCanada's proposed schedule will be 

impacted to a significant degree by the strategy TransCanada ultimately employs in 

pursuing the Project. 

B. INTRODUCTION

The State of Alaska has requested that we provide our views on a number of

issues associated with the November 30, 2007 Application filed by TransCanada 

pursuant to the AGIA. While a number of issues will be discussed regarding the 

TransCanada proposal, one of the primary mandates we have undertaken is to identify 

issues that could arise which would materially impact the proposed timeline for the 

completion of the pre-construction approvals phase of the Project put forward by 

TransCanada. After reviewing TransCanada's proposed timeline, we believe that it 

likely represents a "best case" scenario and is aggressive, in the sense that it will be 

difficult to complete all the identified tasks in the time allotted. However, we would 

logically expect a project proponent to adopt such an approach when bringing f9rth a 

proposal of this unique nature and magnitude. In essence, TransCanada has put forth 

a plan which assumes that it will not encounter any significant difficulties or delays in 

securing the major pre-construction approvals for t�e Project. In this regard, while we 

note that the TransCanada Application provides a "Key Risk Assessment and 

Mitigation" matrix, it does not provide a sensitivity analysis of, or a contingency for, the 

impacts (including on Project timing) that would be associated with certain events, that 

are arguably foreseeable, actually occurring. As such, should the matters identified by 

TransCanada or discussed below become a reality, it is likely that timing delays beyond 

the period forecast by TransCanada would occur. 

In this Report we have attempted to incorporate consideration of a number of 

issues that could arise in the context of any Application (Including a submission In the 
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form of a supplementary information filing) brought forward by TransCanada pursuant to 

the NPA to construct the remaining Canadian portion of the Alaska Pipeline Project. In 

our v'iew, any such appllcation would obviously be impacted by the filing of a 

"competitive" proposal by a Third Party(ies). In this regard, we note that ConocoPhillips 

prepared ah application outside the AGIA process; and, more recently, BP-Conoco 

announced plans for a new Alaska pipeline project. These actions seem to confirm that 

other parties have a direct interest in developing an alternate pipeline proposal, and 

would likely be actively involved in any application brought forward by TransCanada. In 

fact, they may seek concurrent consideration of both proposals. It appears to be 

generally accepted that any pipeline proposal, including TransCanada's, would have to 

be supported by Alaskan natural gas producers for it to succeed. The complexities 

arising from "competing" proposals would almost certainly result in material delays. In 
this regard, we note that TransCanada has historically taken the stance that it has an 

"exclusive" right to build a pipeline from Alaska. While not commenting on the validity of 

such a claim, it seems likely that TransCanada would oppose any Third Party pipeline 

on this (and possibly other) basis. Such a development could result in a Third Party 

proposal encountering major delays from the outset. 

In the past entities such as Alliance and Enbridge have made direct submissions 

to the Canadian Government with respect to the applicability of the NPA and the 

appropriate process that should be used to consider any pipeline application for the 

delivery of Alaskan gas (see: Joint Submission dated April, 2005). Press reports and 

submissions in the AGIA process continue to indicate that these parties are very 

interested in the potential development of an Alaskan Pipeline. A common theme 

identified by parties such as ConocoPhillips, Enbridge and Alliance is that they view a 

complete process under the National Energy Board Act ("NEB Act") and CEAA as being 

the appropriate approach to consider such an application. Other entities, such as the 

Government of the Northwest Territories, have also made submissions to the U.S. 

Senate Committee on Energy and Natural Resources (see: submission dated October, 

2001) regarding proposals for the transportation of Alaskan natural gas. 

DMSLepl\061308\00001\214664!M 



- 12 -

In addition, we note that there has already been litigation with respect to the 

NEB's Northern Pipelines Decision and the application and scope of the NPA related to 
I I 

activities undertaken by Foothills as part of its Pre-Build. While this litigation confirmed 

the validity of the present authorizations, it may be indicative of the fact that various 

stakeholders, including Aboriginal and Environmental groups, will not hesitate to 

become actively involved in the overall governmental and regulatory/environmental 

process to consider such a Project. In our view, there is likely to be a strong correlation 

between the number of potential procedural or process challenges and a delay in the 

proposed schedule. 

It is also of note that TransCanada's AGIA Application identifies some forty First 

Nations groups that it views as legitimate sta�:eholders in the Yukon and Britlst: 

Columbia, in addition to six regional Environmental groups that would be included In 

stakeholder consultation. We observe that this list does not address any Alberta based 

First Nations or Environmental groups; and does not take into account a number of 

national environmental entities that could easily become involved in a Project of this 

magnitude. From the above, it appears fairly clear that a large number of potential 

stakeholders will be very interested in any pipeline proposal ultimately brought forward 

by TransCanada. Such parties could seek to use any forum available to them to 

advance their positions, including recourse to the Courts. 

In terms of the potential involvement of these parties, other intangible factors 

must also be considered. The fact that projects of this scope and magnitude do not 

take place very often, and hence will attract considerable attention, will inevitably act as 

an impetus for parties to use this venue as an opportunity to pursue public policy issues. 

This is also true of First Nations and Environmental groups who seldom get such a high 

profile forum to pursue issues of concern to them. 

With respect to First Nations, it has been observed that the initial response of a 

number of Aboriginal sntities located in the State of Alaska has been positive and they 

appear to be supportive of the Project. In our view, it is possible that a different 

response will be experienced in Canada. Canadian First Nations groups that could 
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potentially be impacted by the Project may not see this �s a development t�at will have 

long term, material benefits for -them. Rather, they will see this as a transient 

opportunity to obtain maximum benefits when their leverage is the greatest, which in our 

view is during the period when the project proponent is seeking to have the project 

approved and constructed. We expect that these parties may attempt to obtain 

commitments regarding such benefits during the approval process, which could lead to 

material delays. In fact, we would not be surprised to see certain First Nations use this 

Project as leverage in Land Claims Settlement discussions. History suggests that a 

common approach is to take actiohs which serve to impede the development of a 

project or cast doubts on its viability in furtherance of these objections. This does not 

mean that these parties are "opposed" to the Project per se, as absent the 

development, they would not get any of the benefits they seek to obtain. Rather., it is a 

case of attempting to use leverage when it is most advantageous. In our view, these 

concerns would be equally applicable to any third party pipeline project. 

The same can be said of many Environmental groups, who will take a great 

interest in the potential impacts of the project and use any public forum available to 

attract attention to the environmental issues they will argue are not being adequately 

addressed by this development. The fact that a material portion of the Project is 

proposed to be constructed in proximity to the Alaska Highway Is unlikely to deter such 

parties from vigorously pursuing their positions. While in many circumstances the 

concept of using a "Utility Corridor" is accepted as an approach that could assist in 

minimizing environmental impacts (versus another distinct right-of-way}, this will not 

likely reduce the scrutiny of the propos::11 or allow TransCanada to avoid the full 

assessment of potential environmental impacts. The end result may well be that 

locating the Project in proximity to the existing highway will reduce impacts below those 

that would be experienced in a distinct corridor, but this is not likely to be the focus of 

concern. Rather, parties will likely focus on the potential impacts the proposed Project 

may have, as it is proposed. Thus, while locating the pipeline in proximity to an existing 

disturbance (the Alaska Highway) may be an advantage, It is not likely to diminish the 

opposition voiced by Environmental groups to any material degree. In this regard, any 
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proposal which attempts to utilize a route that is materially different from that previoualy 

contemplated could face adc:tional challenges, with resultant delays. 

C. BACKGROUND AND OVERVIEW OF THE NORTHERN PIPELINE ACT
1 

In order to provide context for the views expressed herein, it is important to

understand the background to the development of the Northern Pipeline Act and the 

Northern Pipeline Agency ("NP Agency"), that has been created to administer this 

legislation in conjunction with the National Energy Board. This will also provide insight 

into the current "approvals" and the outstanding requirements regarding same. 

The NPA was enacted following a number of regulatory and government actions, 

including execution of the Canada-U.S. Treaty Concerning Transit Pipelines, extensive 

NEB hearings, and execution of the Canada-United States Agreement on Principles. 

1. Canada-U.S. Treaty Concerning Transit Pipelines

In January 1977, an Agreement between the Government of Canada and the 

Government of the United States of America Concerning Transit Pipelines was 

executed (the ''Treaty"). The Treaty affects all transit movements of hydrocarbons from 

and to one of the signatories, across the territory of the other. Under the Treaty, the 

parties agreed not to, amongst other things, interfere with oil/gas throughputs or 

discriminate with taxes, fees or charges. Under Article II, for example, "no public 

authority in the territory of either Party shall institute any measures, other than those 

provided for in Article V, which are intended to, or which would have the effect of, 

impeding, diverting, redirecting, or interfering with in any way the transmission of 

hydrocarbon in transit". The Treaty applies to various pieces of legislation, including the 

NPA. 

2. National Energy Board Hearings

As noted by TransCanada in its AGIA Application, the NEB issued its 1977 

Northern Pipelines Decision1 in June 1977 following a lengthy (214 days) hearing in 

which the me:rits of two competing pipeline proposals for the transmission of Alaskan 

1 National Energy Board, Reasons for Decision, Northern Plpellnes, 1977 (GH-1-76, A0-1-GH-2-75).[herinafter, "Northam Pipelines

Decision 1. 
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gas through Canada were adjudicated.2 These proposals were submitted by the 

Canadian Arctic Gas Pipeline Limited ("CAGPL ") and Foothills Pipelines· (Yukon) Ltd. 

("Foothills"). The CAGPL proposal sought certificates of public convenience and 

necessity ("CPCN" or "Certificates") for delivery of Arctic Slope and Mackenzie Delta 

gas through a pipeline constructed along the coastal plain from Prudhoe Bay, Alaska, to 

the Mackenz.le Oelta and then south across Canada to Canadiah markets and markets 

in the United States.3 In contrast, the Foothills proposal sought Certificates to construct 

pipelines and related works that would transport gas from Alaska through the Yukon 

along the Alaska Highway then south through Alberta to the United States. That 

process ultimately resulted in the selection of the proposal put forward by Foothills, now 

a wholly owned subsidiary of TransCanada Corporation. 

The NEB in granting Certificates to Foothills, made them conditional upon 

Governor in Council approval, stating: 

In respect of the Foothills (Yukon) project, although further 
engineering design, environmental and socio-economic 
information is to be filed prior to approval of final design, on 
the evidence the Board finds that it offers the generally 
preferred route for moving Alaska gas.4 

In its Decision, the N,EB discussed conditions that were to be placed on the 

Certificates and required Foothills to, amongst other things, alter its proposed route so 

that it would include the Dawson diversion or realignment (i.e. go near Dawson City) to 

facilitate construction of the Dempster lateral pipeline for the transmission of Mackenzie 

Delta gas; and to apply for a Certificate for the Dempster lateral. 

In Yukon Conservation Society and Council for Yukon Indians v. National Energy

Board and Foothills Pipe Lines (Yukon) Ltd. [1979] 2 F.C. 14, an appeal was lodged 

against the Board's 1977 Northern Pipelines Decision, on the grounds that the Board 

exceeded its jurisdiction by approving a route that was substantially different than that in 

2 Transcanada AGIA Appllcatlon, page 2.2-73.
3 Robin L. Cowling, canadlan Institute of Resources Law, C81gary, Alberta, "Review and Regulatory Processes for Northern �lne
Projects: Opportunities for Public Involvement•, prepared for the canadian Arctic Resources Committee, Yellowknife, l'IHT, 

November 2, 2001 [hereinafter "Review and Regulatory Processesi 
• See: Northern Pipelines Decision, page 1-165.
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the application. However, Foothills made a successful applicatlon for summary 

dismissal of the appeal on the grounds that the appeal was rendered academic by the 

Northern Pipeline Act of 1977.5

3. Canada-U.S. Agreement on Principles

Following selection of a project proponent and a route in both Canada and the 

U.S., the two countries entered into the Agreement between Canada and the United

States of America on Principles Applicable to a Northern Natural Gas Pipeline (the

"Agreement") on September 20, 1977.6 The Agreement provided for the construction of

a gas pipeline to transport gas from northern Alaska and northern Canada to the United

States.

Under section 2(a) of the Agreement the parties agreed as follows: 

2(a) Both Governments will take measures to ensure the 
prompt issuance of all necessary permits, licenses, 
certificates, rights-of-way, leases and other authorizations 
required for the expeditious construction and 
commencement of operation of the Pipeline .... 

In this regard, the Agreement sets principles to coordinate and expedite the 

construction and operation of the pipeline system, and describes the route in general 

terms, divided into eleven zones (see: Annex I to the Agreement).7 The pipeline route is 

generally defined as following the Alaska Highway, with the Dempster lateral exte"' ,#•ng 

from a point near Whitehorse to the Mackenzie Delta.8 

The Agreement also calls for, amongst other things, Foothills to demonstrate 

proof of financing before construction will be allowed to proceed.9

The Agreement specifically refers to the Transit Pipeline Treaty, which as noted, 

governs all existing and future trahsit pipelines in the U.S. and Canada and which 

5 A. Black, "Legal Principles Su1TOUnding the New canadlan and American Arctic Energy Debate•, Energy Law Journal, V�. 23:81.
'Transcanada AGIA Application, page 2.2-74. /;s amended by exchanges of notes dated June 6, 1978 between the Governments 
.Jf Canada and the United States of America: See NPA, Schedule I. 
7 Agreement, artide 1.
• Agreement, Annex II, Zones 10 and 11. See: Review and Regulatory Processes, supra. 

• Agreement, artlde 4(a}.
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mandates non-discriminatory treatment. The Agreement has a term of thirty-five years 

and is renewed automatically unless a party chooses to terminate it with 12 months 

written notice. 

As noted by TransCanada, in recognition of the magnitude and importance of the 

Project, the Canadian government took the unusual step of committing to enact specific 

legislation to statutorily enshrine the regulatory decision of the NEB and the terms of the 

Agreement: 10

14. The two Governments recognize that legislation will be
required to implement the provisions of this Agreement. In
this regard, they will expeditiously seek all required
legislative authority so as to facilitate the timely and efficient
construction of the Pipeline and to remove any delays or
impediments thereto.

The enactment of the NPA fulfilled Canada's obligation in this regard. In Canada 

there has been no legislation enacted providing for expedited certification of any project 

other than the Foothills project.11 

4. Northern Pipeline Act

Shortly after the NEB's Northern Pipeline Decision, the NPA came into force on 

April 13, 1978.12 In essence, the NPA created an administrative and regulatory scheme 

to carry out and give effect to the Agreement on Principles. Presumably therefore, the 

legislation was originally intended to, amongst other things, ensure the "prompt 

issuance of all necessary permits, licenses, certificates, rights-of-way, leases and other 

authorizations required for the expeditious construction and commencement of 

operation of the Pipeline" as agreed by the Governments. As reflected in the objects of 

the Act, which are set out in Section 4 of the NPA, this was to be accomplished through 

measures aimed at facilitating efficient and expeditious planning, construction, 

consultation and coordination. As discussed below. given the significant lapse of time 

since the NPA came into force, debate may ensue regarding whether the legislation can 

10 TransCanada AGIA Application, page 2.2-74.
11 

Ibid.

12 Prodamalion, S1178-90, 13 April 1978, C. Gaz. 1978.11.2665.
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and should be used to further this original purpose, particularly if. current regulatory or 

environmental standards are not met. 

The NPA consists of four Parts: Part 1 - Northern Pipeline Agency, Part II � 

Traffic, Tolls and Tariffs, Part Ill - Re�I Property and Part IV - General. It is appended 

by three Schedules. Schedule I is the Canada-US Agreement, Schedule II is a list of the 

Foothills companies who have received Certificates under section 21 of the Act, and 

Schedule Ill lists the terms and conditions of the Certificates. 

Some of the key aspects of the NPA are described below. 

a. Northern Pipeline Agency

The NP Agency was created with the proclamation of the NPA in April 1978. Its 

stated purpose is to oversee planning and construction of the Canadian portion of the 

Alaska Highway Gas Pipeline Project by the Foothills Group of Companies, which is the 

project conditionally approved under the NPA. Indeed, the Foothills Subsidiaries hold 

Certificates granted pursuant to section 21 (1) of the NPA for each of the zones of the 

Project in Canada. These CPCN are declared in the NPA to be issued pursuant to 

section 52 of the NEB Act and are the only existing certificates for the Project in 

Canada.13 The pipeline, as certificated, is intended to transport Alaskan and possibly 

northern Canadian natural gas to southern markets in Canada and the United States. 

The mandate of the NP Agency is twofold. It is required to carry out federal 

responsibilities in relation to the pipeline and facilitate the efficient and expeditious 

planning and construction of the pipeline taking into account local and regional interests, 

in particular those of native people. It is also responsible for maximizing the social and 

economic benefits from the construction and operation of the pipeline for Canadians 

while minimizing any adverse effect on the social and environmental conditions of the 

areas most directly affected by the pipeline.14

13 Transcanada AGIA Application, page 2.2-74. See also: NPA, s. 21(2). The Act states that these Certificates are "deemed to be

a certificate Issued pursuant to section 52" of the NEBAcl 

14 Northern PlpeUne Agency canada website. Avallable at http://www.lnfosource.gc.ca 
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The NP Agency, working in close conjunction with the NEB, was and arguably 

still is intended to provide a central regulatory authority or window for the exercise of all 

federal responsibi!ities related to planning, monitoring and controlling the system 

throughout Canada.15 Indeed, according to Hansard, the NP Agency Is Intended to

serve as the only regulatory agency in charge of all federal responsibilities with regard 

to the Canadian part of the pipeline.16 According to TransCanada this approach offers

advantages. Indeed, in its Application TransCanada states, "by creating a single 

window through which federal approvals and decision making can be delivere'd and 

provincial or territorial approvals can be coordinated, the NPA has proved to be an 

effective and efficient approach to timely and complete regulatory authorizatlons".17 

In reality, the Agency has been essentially dormant for many years and has only 

"bare bones" staff in place at this time. Yet, as detailed below, in keeping with the Act, 

many regulatory powers of other federal departments and agencies related to the 

pipeline project have been delegated to the NP Agency. This is not the case however 

for those powers reserved exclusively to the National Energy Board or shared between 

the NEB and the NP Agency.16

The relative inactivity of the NP Agency in recent years follows from the fact that 

its activities are dictated by the timing and pace of construction of the ANGTS in 

Canada. As noted by TransCanada, while a portion of the ANGTS pipeline has been 

built in Alberta (the "Pre-Builds") under the authority of the NPA, the majority of this 

construction occurred in the early 1980's when the price of natural gas fell to levels that 

made the construction of the entire APP, from Alaska to market uneconomic.19 These

unfavourable economic conditions led to indefinite delays in the completion of the 

northern portion of the pipeline ("Phase II"). Consequently, the NP Agency's activities 

have been limited. The most recent expansion under the NPA occurred in 1998 

involving the installation of 113 km of �067mm (42") diameter pipeline and compression 

and metering facilities downstream of Empress. 

11 See: NPA Preamble; Section 4(b); and Commons Debates, February 13, 1976 at 2789. 
,. Commons Debates, February 15, 1976, page 2892. 
17 TransCanada AGIA Application, page 2.2·75.
'' Northern Plpellne AQenr;;y website avaUable at http://www.infosource.gc.ca/lnsVnpa.lfed02_e.asp 
'' TransCanada AGIA Appllcatlon, page 2.2-74. 
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Recently, more favourable market conditions have rekindled interest in exploring 

options for bringing Alaskan gas to markets. In response, the NP Ag�ncy has 

reported!� been taking measures to address the commitments of the Government of 

Canada that are embodied in the NPA.20 According to a recent Treasury Board of

Canada Report, during 2007-2008, it is anticipated that the NP Agency will continue to 

work with other federal agencies, provincial and territorial governments, First Nations 

and the public to meet the objectives of the NPA. Furthermore, "in anticipation of 

receiving detailed project pla.ns from Foothills, the NP Agency has begun reviewing key 

issues, including environmental concerns and First Nations interests. During 2007-

2008, the NP Agency will be occupied with the development of plans to regulate and 

facilitate the construction of the pipeline."21 This indicates that the NP Agency is aware

that TransCanada may soon be in a position to proceed under the NPA and is in the 

process of preparing for such an eventuality. While these preparatory actions may 

serve to facilitate and expedite consideration of the detailed project plans, the status of 

current initiatives is far from clear given the limited public information available. At 

present, the approval process that may be followed by the NP Agency and the nature 

and extent of coordination are not known. 

It seems clear, however, that in the event a detailed project plan is received and 

commercial arrangements to support construction of the project are finalized, the 

NP Agency would be called upon to significantly increase its activity levels. According 

to the referenced Treasury Board of Canada Report, the eartiest this is expected to 

occur is 2008-2009. At present, the Agency"s budget provides for only two FTE's, 

although it is recognized that the resource levels for future years may need to be 

adjusted depending on the actual level of activity in the Foothills project. Interestingly, 

the costs of the NP Agency are fully recovered from Foothills pursuant to section 29 of 

the NPA and determined in accordance with section 24.1 of the NEB Act and the NEB 

Cost Recovery Regulation�. 

20 RPP 2007-2008 - Northern Pipeline Agency Canada, Treasury Board of Canada Report, available at http:www.tbs­
sct.gc.ca/rpp(0708/npa-apn/npa-apn01_e.asp. 
21 RPP 2007-2008, supra 
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Likewise, the Treasury Board Report confirms that the NP Agency's jurisdiction 

extends only to the Foothills project, as authorized under the NPA. While it 'appears 

that Foothills intends to file detailed project plans to complete the project, and has 

asked that the NP Agency "prepare to expeditiously consider these plans and to 

facilitate construction", the natural gas producers "who hold the rights to extract gas in 

Alaska, have Indicated their interest in applying for new certificates under the NEB Act 

to build a pipeline to bring the gas to markets south of the 60th parallel".22 Should suph 

a competing Third Party proposal be filed, it would be subject to the NEB and CEAA 

approval process, typically applied to "Greenfield" pipeline projects, and not the NPA 

process. While the potential impact of the recently announced Major Projects 

Management Office can not be assessed with any degree of certainty at this point, it is 

our view that a third party project could take at least 7 - 8 years to complete. In this 

regard, we observe that Conoco's November 30, 2007 filing with the State of Alaska 

contained a timeline, ·which it characterized as "streamlined", that covered 

approximately 10 years from the establishment of the necessary framework to pipeline 

operations. Of this time, it appears that Conoco was allowing approximately 5 ½ years· . 

from the present time to the commencement of construction. Conoco described th� 

"streamline" process as one that is completed "without delay". Given the numerous 

issues that Conoco or any other third party pipeline proponent {such as the recently 

announced BP/Conoco proposal) is likely to fail, we do not attach a high probability to 

actually being able to achieve this schedule. 

b. Organizational Structure

The organizational structure of the NP Agency is defined by the Act, with specific 

responsibilities shared between the Minister, Commissioner, Administrator, Designated 

Officer and NEB. As TransCanada appears to be relying heavily upon the NPA for the 

requisite approvals, a brief examination of this organizational structure is warranted. 

Minister of Natural Resources 

u Ibid. 
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The NP Agency reports to Parliament through the designated Minister who is 

responsible for the management and direction of the Agency. At present. the 

designated Minister is the Minister of Natural Resources ("Minister'').23 

Under Section 10 of the NPA, the Minister is authorized to: 

Exercise the powers, duties and functions of other Minister's or agencies as may 

be transferred by the Governor in Council; 

Consult with provincial and territorial governments to coordinate and review the 

activities of the Agency and those governments; 

Enter into agreements with provincial and territorial governments as necessary to 

obtain the objectives of the Act and to coordinate and review the activities of the 

Agency and those governments; 

Oversee and survey all aspects of the planning, construction and procurement of 

the pipeline; and 

Consult with appropriate authorities of the United States for matters arising under 

the Agreement. 

Consistent with the intent that the Agency act as a "single window", the Governor 

in Council ("GIC") may by order, transfer duties and functions of any federal minister, 

department or agency to the minister responsible for the NP Agency and that minister 

may carry out those duties and functions in relation only to the Canadian section.24

Certain powers, duties and functions of the Ministers of Indian Affairs and Northern 

Oevelopment.25 Environment26 and Fisheries and Oceans27 have been transferred to 

23 NPA at ss. 5(1) and (2). Although orlglnalty the t./Jnlster responsible for the NPA was the Minister of State for Economic
Development. this was changed to the Minister for lntamational Trada, and the Minister of Energy. P.C. 197�2656, C. Gaz. 

1979.11.3663 and Sl/95-17. The Agency was transferred to the NRCa.i portfolio In February 2004. 
2' TransCanada AGIA Application, page 2.2-75. See also: NPA. s. 15.
25 The transferred powers are those under the Northern Inland Waters Act and the Territorial Lands Act, P.C. 1980-2316, C. Gaz.

1980.11.3162. See Review and Regulatory Processes, supra. 
21 The transferred powers are those under the Migratory Birds Act. the Cl&&n Air Act, the Environmental Contaminants Ad and the
Canada Wildlife Act, P.C. 1980-2316, C. Gaz. 1980.!l.3162. See: Review and Regulatory Processes, supra. 
27 The transferred powers are those under the Fisheries Act. P.C. 1960-2316, C. Gaz. 1980.11.3162. See: Review and Regulatory

Processes, supra. 
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the Minister "in relation to the pipeline only". Transfer of such authority is reported to 

have occurred in 1980. Furthermore, in 1983, the following additional powers, duties 

and functions were reportedly transferred to the Minister:28 

The NEB under Parts I, II and Ill of the Gas Pipeline Regulations;29 

The Minister of Indian Affairs and Northern Development to control, manage and 

administer certain territorial lands required for the pipeline:30 and

The Minister of Environment to administer, manage and control those lands in 

Kluane National Park Reserve required for the pipeline.31

This suggests that the Minister will be responsible for issuing a number of 

different approvals in respect of the pipeline other than those required under the NPA, 

including for example, approvals under the Fisheries Act in relation to the pipeline. As 

will be discussed below, this could have important implications, as normally such 

approvals could trigger the 'involvement of agencies such as the Canadian 

Environmental Assessment Agency (''CEA Agency"). Moreover, the ability of the 

NP Agency to undertake these activities will require additional senior staff, likely from 

other federal departments. In this regard, the GIC on the request of the Minister is 

authorized under Section 12(5) of the NPA to direct any department or agency of the 

Government of Canada to second to the NP Agency, for specified periods, officers and 

employees necessary for the proper conduct of the work of the NP Agency. As well. the 

Agency may obtain the advice and assistance of any department or agency of the 

Government of Canada. 

211 Review and Regulatory Processes, supra. 
211 P.C. 1981-2412, C. Gaz. 1981.11.2762 and P.C. 1983-1078, C. Gaz. 1983.11.1643. As the author notes In Review and Regulalory 

Processes, supra, these regulations were later repealed when they were consolidated with the OIi Pipellne Regulations to create the 
Onshore Pipeline Regulations (P.C. 1986-1719, C. Gaz. 1988.11.3790 and P.C. 1989-1091, C. Gaz. 1989.11.2991; Onshore PiJ»1ir,e 
Regulations, SOR/99-294). An analysis of whether the Agency Minister has retained powers under the Onshore Pj,el1tle 

Regulations that are akin to those previously transferred Is beyond the scope of this research. 
30 Transfer of Powers, Duties and Functions (Territorial Lands) Order, P .C. 1983-.3690, C. Gaz. 1983.11.4378. 

,, Transfer of Powers, Duties and Functions (Kluane National Park Reserve Lands) Order, P.C. 1983-3692, C. Gaz. 1983.11.4380. 
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The Minister also has a number of specific responsibilities and duties under 

Schedule Ill of the NPA that must be satisfied prior to construction. For example, as 

described by R. Cowling: 

"Foothills is required to submit to the Minister a detailed 
manpower plan and to design a program for Canadian 
participation and content in procurement of goods and 
services for the pipeline.32 The Minister also has 
responsibilities in relation to approving the financing of the 
pipeline, overseeing the costs incurred and projected for the 
pipeline and the progress of the planning and construction of 
the pipeline, as provided by Foothills in quarterly reports.33tt 

rt 

The NPA also requires Foothills to provide proof to the Minister and the Board 

that the necessary regulatory approvals have been obtained before construction can 

commence34 

As noted by TransCanada, the responsible Minister is also authorized to 

undertake consultations and enter into agreements with the governments of the 

Provinces and Territories in Canada, as required, to co-ordinate all aspects of the 

project as they affect different jurisdictions.35 As mentioned above, while there appears 

to have been some preliminary discussion regarding coordination of the required 

process, there is no evidence to support a position that this has been advanced to any 

meaningful degree. The overall process to coordinate the various bodies that could 

potentially be involved in the Alaskan Pipeline Project could take a considerable period 

of time (18-24 months). We would note that this was the recent experience with the 

Mackenzie Gas Pipeline. 

The Commissioner 

The NP Agency has one senior officer, a Commissioner appointed by the 

Governor in Council.36 Acting under authority delegated by the Minister, the 

Commissioner serves as deputy head of the NP Agency in Ottawa and has prime 

u NPA. Schedule Ill condition 9-10. 
"NPA. Schedule Ill condition 12·15. 
3' NPA. Schedule Ill condition 17. 
� TransCanada AGIA Application, page 2.2·75. 
ae NPA. s. 6(1). 
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responsibility for advising the Minister on matters of policy. The Deputy Minister of 

NRCan has been Commissioner of the NP Agency since February 2004 (currently 

Cassje J. Doyle).37 At present, the only office in the NP Agency that is staffed is the 

Office of the Commissioner, which maintains a small support staff. The Commissioner 

has reportedly appointed the Comptroller as Assistant Commissioner of the Agency. 

Given the low level of activity, arrangements are reportedly in place whereby the 

NP Agency relies largely on NRCan for administrative and technical assistance. The 

NPA also receives policy advice from NRCan arid other federal departments.38

The Administrator and/or the Designated Officer 

Provision is made under the NPA for appointment by the GIC of an Administrator 

to assume responsibility for day-to-day operations of the NP Agency.39 The GIC can 

appoint an officer to be called the Administrator or can appoint a member of the NEB to 

be the Administrator4°, in which case the person is referred to as the Designated 

Officer.41 At the present time, based on the information available, It appears that the 

Administrator and Desigm1ted Officer positions are vacant.42

Although the office is currently vacant, it is important to note that the Designated 

Officer is granted broad powers under the NPA including the power to, in respect of the 

pipeline, exercise and perform any of the powers, duties and functions of the NEB, as 

delegated by order of the NEB, except those as exempted under subsection 7(1) of the 

NPA.43 The materials examined indicate that a number of NEB Orders were made in 

1978 and 1'983 to delegate responsibilities to the Designated Officer. However, these 

n RPP 2007-2008, Northern Pipeline Agency Canada. 
• RPP 2007-2008, Northam Plpellne Agency Canada.
• NPA, s. 6(2).
40 Ibid.
41 ·Designated Officer" is defined in ss. 2(1) and 6(4). See Review and Regulatory Processes, supra. 
42 RPP 2007-2008, Northern Pipeline Agency Canada .
., NPA, ss. 6(2) and 7(1 ). 
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were later revoked in 1985.44 The result being that these responsibilities again reside 

with the NEB. l/1 

The Act also grants the Designated Officer direct powers. For example, it authorizes 

the Designated Officer to: 

Certify copies of the approved plan, profile and book of reference, and tc:> certify 

certain permits under the NEB Act,45

With the concurrence of the Minister, to issue such orders and directions to 

Foothills and grant such approvals as may be necessary to carry out the terms 

and conditions of the Certificates;46 and 

The Board or the Designated Officer may rescind, amend or add to the terms and 

conditions set out in Schedule Ill or deemed to be set out therein {with the 

approval of the Governor in Council).47

Furthermore, the NPA authorizes the Minister to transfer Ministerial powers, duties 

and functions to the Administrator.48

The NEB 

As noted, the Foothills Subsidiaries hold Certificates granted pursuant to section 

21 (1) uf the NPA for each of the zones of the Project In Canada. These Certificates are 

declared in the NPA to be issued pursuant to section 52 of the NEB Act.49 

"See NEB Orders No. NP0-1-78, A0-1-NP0-1-78, A0-2-NP0-1-78 and RO-NP0-1-78. As referenced in: Review and Regulatory 
Processes, supra.

u NPA. s. 7(2)(a). 
"NPA. s. 22(1). 
47 NPA, s. 21(4). See for example, the five Zone Specific Socio-Economic and Environmental Terms and Conditions discussed In
more detail below . 
.. NPA, s. 6(3). It Is reported that In 1980, certain of the Mlnlsterial powers, duties and functions were granted to the Admlnlstralor 

· for the Pre-Build sections only. See: Review and Regulatory Processes, supra at 80: .,.he Minister of State and Economic
Development delegated the authority to the Administrator to exercise and perform the Ministerial concurrence required by section
22(1) (lhen '18Ction 21 (1)) In regard to some of the orders, directions and approvals Issued or granted by the Designated Officer to
the Pre-Build sections of the pipeline., see Lucas, Appendix 3."
49 NPA. s. 21(2). Transcanada AGIA Appllcation, page 2.2-74.

DMSLcpl\061301\0000t\2846649v3 



-27-

Like the responsible Minister and Designated Officer, the NEB has specific 

responsibilities under the NPA with respect to the pipeline. These Include the power to: 

Rescind, amend or add to the terms and conditions as found or deemed to be In 

Schedule Ill of the Certificate, with the approval of the Governor in Councll;'50

Make orders with respect to traffic, tolls and tariffs;51

- Approve, in conjunction with the Minister, Foothills' financing plans;52

Foothills must provide proof to the Board that it has obtained all necessary

regulatory approvals prior to construction;53

Grant leave to open the pipeline pursuant to Section 4 7 of the NEB Act; and,

Ensure compliance with NEB Act regulations.

The NEB Act also provides the ability of the NEB to recover from Foothills all

costs incurred by the regulatory authority in scrutinizing and monitoring the planning and 

the construction of any pipeline from the time of certification until one year after leave to 

open the system is granted. As a result, TransCanada will bd obligated to cover the 

related costs of both the NP Agency and the NEB. 

Both the NEB and Designated Officer are subject to direction in the exercise of 

their responsibility by the GIC.54

Consultative and Advisory Councils 

To further assist the Minister in carrying out the NPA's mandate, there Is 

provision for federally-appointed advisory councils. As recognized by TransCanada, the 

function of these councils is to facilitate communication and consultation.55 

50 NPA. s. 21(4).
51 NPA, Part II modifies Part IV of the NEBA to establish rates, tariffs and lolls.
12 NPA Schedule Ill, Condition 12(1). The NEB also has responslbllities In relation 10 overseeing the costs Incurred and projected
for the pipeline, the financing of the pipeline, and the progress of the planning and construction of the pipeline, as provided by 
Foothills In quarterly reports: NPA, Schedule Ill, Conditions 14-16. As referenced In Review and Regulatory Processes, supra. 

u NPA Schedule Ill, Condition 17. 
64 NPA, s. 20.
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According to the referenced Treasury Board of Canada Report, two such 

councils were established: 
ae 1 1eno 

- A council consisting of Aboriginal, business and other parties representing

communities in the Yukon; and

- A council for northern British Columbia.

Membership in these councils has however lapsed in view of the limited activities

of the Agency in recent years. 

c. Terms and Conditions

Under the NPA, the Certificates are subject to extensive terms and conditions 

detaiied in the legislation. An integral part of the Agency's role is related to addressing 

these broad terms and conditions. These conditions must be satisfied before 

construction can commence. As the NPA is silent regarding process, it is unclear how a 

request for confirmation of compliance would be considered. If however a public 

process would be involved, which appears likely, this could have timing implications. 

The initial legislative bill set out certain general terms and conditions relating to 

such matters as the input of Canadian manpower, goods and services, the design, 

specification and routing of the system, and the avoidance or minimizatior, �f adverse 

socio-economic and environmental impacts.56 

As referenced above, the Foothills companies are also required to submit 

extensive information and, in many cases, to obtain federal approval with regard to such 

factors as costs, financing plans, shipper and producer contracts, operating and safety 

manuals, and collective agreements. The general terms and conditions require 

Foothills to comply with all undertakings it made before the NEB to achieve the greatest 

possible economic and social benefits from the project and to minimize adverse social 

and environmental effects. While we have not had the opportunity to examine in detail 

55 Transcanada AGIA Application, page 2.2-75.

"Commons Debates, February 13, 1978 at 2790. 
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all of the undertakings made by Foothills during the NEB Northern Pipelines hearing, it 

could take considerable time and effort to comply with this requirement. 

In some cases, these general terms and conditions are supplemented and 

reinforced by more detailed guidelines and orders under the NPA. These detailed terms 

and conditions are contained in Schedule Ill, which sets out conditions relating to 

matters such as the design and construction of the pipeline, social, economic and 

environmental matters, remote communities, manpower and procurement, financing, 

general matters, and the Dempster Line.57

Additionally, comprehensive Socio-Economic and Environmental Terms and

Conditions (nzone Specific") were drafted and appended to the five Certificates in 1980 

(excluding the Yukon Certificate).58 These five Zone Specific Conditions are: 

Northern Pipeline Socio-Economic and Environmental Terms and Conditions for 

the Province of Alberta (Order NP-M0-1-80 dated 12 June, 1980); 

Northam Pipeline Socio-Economic and Environmental Terms and Conditions for 

Southern Britis� Columbia (Order NP-M0-2-80 dated 12 June, 1980); 

Northern Pipeline Socio-Economic and Environmental Terms and Conditions for 

the Swift River Portion of the Pipeline in the Province of British Columbia (Order 

NP-M0-11-80 dated 29 August, 1980); 

- Northern Pipeline Socio-Economic and Environmental Terms and Conditions for

Northern British Columbia (Order NP-M0-12-80 dated 29 August, 1980); and,

Northern Pipeline Socio-Economic and Environmental Terms and Conditions for

the Province of Saskatchewan (Order NP-M0-13-80 dated 29 August, 1980).

The Zone Specific Conditions were made by order of the Designated Officer, and

approved by Order in Council. The effect of the Orders is to rescind Condition 7 of 

57 Review and Regulatory Processes, supra.

11 NPA ss. 21 (3) and 22(2). 
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Schedule 11159 as well as those undertakings deemed to be Included in Schedule Ill 

pursuant to subsection 22(2) of the NPA,60 and replace these conditions with the five

new, and more detailed, Zone Specific Conditions.61 Again, no set of Zone Specific 

(Conditions was adopted for the Yukon. Therefore, it appears that Conditki>n 7 of 

Schedule Ill and Subsection 22(2) of the NPA still apply in respect of this zone.62 

As explained by TransCanada, "these specific terms establish what conditions 

must be satisfied and what plans or programs must be developed (and approved) 

before construction can begin. These plans and programs are intended to ensure 

protection and enhancement of the environment; provide social and economic benefits 

and opportunities and, In every case, avoid or mitigate the potential for adverse 

effects":63 In essence, they detail the socio-economic and environmental standards that

Foothills is expected to achieve in respect of those particular zones. As further 

explained by R. Cawling:64 

The Regional Conditions differ for each of the three 
provinces, with the three British Columbia terms and 
conditions also containing Environmental Guidelines. 
Examples of environmental terms and conditions that were 
common to all five plans are: terrain, landscape and 
waterbodies; reclamation and revegetation; air quality; noise; 
agricultural land; wildlife; fisheries; and, special interest 
areas. Pursuant to the Regional Conditions, Foothills is 
required to submit a series of plans to the Designated Officer 

51 This condition requires Foothills to comply with the undertaking given to the NEB during the Northam Pipeline hearing, as
amended during the hearing or as may be made by orders or d"l'ections given by the Designated Officer. 
'° This section states: 
Every undertaking given by Foothills Pipe Llr,es (Yukon) Ltd., the Alberta Gas Trunk Line (Canada) Limited, Westcoast 
Transmission Company Limited and Alberta Natural Gas Company Ltd. And in the submission of the Alberta Gas Trunk 
Company Limited to the Board, as amended during the Hearing is deemed to be: 

(a) an undertaking of every company In so far as the undertaking relates to the company and to the portion of
the route Indicated in the Agreement in respect of that company; and

(b) a term or condition set out In Schedule Ill.
11 An exception to the removal of the requirement to meet the undertakings was the continuing requirement for Foothills to 
compenSc1te for hunting and trapping losses due to the pipeline activities. See Introduction, page (I) in each of the Regional 
Conditions. 
12 See: Review and Regulatory Processes, supra.

83 TransCanada AGIA Application, page 2.2-75.
114 See: Review and Regulatory Pl'OC85Ses, supra.
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indicating how it intends to proceed.65 These plans are to be
made available to the public at the Agency's offices.66 

For the Yukon, Condition 7 requires that Foothills comply 
with the undertakings for . social, economic and 
environmental matters given to the NEB, as amended during 
the hearing or by orders or directions of the Designated 
Officer. Condition 8 further stipulates that: 

8. Prior to the approval of the final detailed design of each
section or part of the pipeline, the company shall submit to
the Designated Offi�er.

(a) the results of such further studies in respect of social and
economic matters and environmental, fisheries and
agricultural concerns as may be ordered or directed by the
Designated Officer; and

(b) the .-ecommendations of its environmental consultants for
the protection of fisheries, farm lands and the environment.67

1 al 

If the conditions under the NPA are not satisfied, there is an issue regarding 

whether Foothills has the right to exercise any rights pursuant to the NPA Certificates. 

As stated above, while the process for the fulfillment of these extensive terms and 

·conditions is not clear, it appears that even if TransCanada can rely solely on the NPA,

it has acknowledged that a transparent and public process will be required to examine

these matters. In our view, such a process could well be extensive and will have a

direct impact on the timing of the Project.

D. POTENTIAL ISSUES AND CONCERNS

Based on our review of the numerous issues that could potentially arise,

including matters previously identified by TransCanada and other parties, there appear 

to be a number of matters that TransCanada should reasonably expect to encounter. 

These matters could result in an extension of the five and one-half timeframe identified 

by TransCanada in the AGIA Application for the completion of the pre-construction 

approval phase of the Project. TransCanada has clearly indicated that it will rely heavily 

upon the NPA and the NP Agency for a consideration of its proposal. This approach is 

15 See Introduction, page (il) In each of the Regional Conditions. 

• See Introduction, page (II) In each of the Regional Conditions. 
11 NPA, Schedule 111, at s. 8. 
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consistent with the "single window" concept re�ected in the NPA. However, to the 

extent that TransCanada places undue reliance upon the NPA, it could actually delay 

TransCanada's timeline, as it is likely to lead to challenges that will take time to resolve. 

However, if TransCanada adopts a broad-based approach, of including all potentially 

impacted agencies, tribunals, and interested parties in the process to examine the 

Project proposal (while still maintaining that the NPA approvals provide it with a "single 

window" process for addressing issues) it may diffuse many of the process and 

procedural arguments that would otherwise be available to parties. 

We note that the subject AGIA Application contains certain comments that leads 

one to believe that TransCanada will adopt a more "all encompassing" approach to 

seeking required approvals for the Project. In this regard, we observe that in its 

Application TransCanada has indicated that the Project will meet all "current" standards 

(see Executive Summary, p. 2) and that it anticipates a transparent and public process 

to examine its Application (p. 2.2 - 75). TransCanada does not specifically identify the 

type of process it is contemplating or whether such process would provide a venue to 

obtain public input from all impacted stakeholders. These will be important 

considerations for TransCanada to address as it moves foiward. 

With regard to the potential for delay, TransCanada's AGIA Application, Section 

2. 7 - Risk Factors enumerates a number of items that would be seen as "risks" for the

Project. It is noteworthy that one of the major consequences resulting from any of these 

identified risk factors coming to pass is a scheduling delay for the Project. This portion 

of the Application appears to acknowledge the extreme sensitivity of timing to the 

identified risk factors. TransCanada does not quantify the duration of any delay it would 

expect to occur if the identified risk(s) came to pass. As will be detailed below, in our 

view there are a number of additional factors which likewise could impact upon the 

timeframe outlined by TransCanada In its AGIA Application. As discussed at the outset, 

the approach adopted by TransCanada in bringing the Project forward will likely have a 

significant impact on its ability to achieve the desired timeline. 
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A summary of the major issues that could impact upon TransCanada's proposal 

is provided below. 

1. Continued Applicability of the NPA Approval

As aptly demonstrated in the past -submissions of Alliance and Enbridge, there is 

a risk that parties will challenge the general applicability of the NPA to the 

circumstances confronting the Project today. Based on infonnation we have reviewed, 

this argument also appears to be supported by certain producers, lndudlng 

ConocoPhillips and Exxon-Mobil. In this regard, we note t_hat one of the main purposes 

of the NPA is to facilitate the "efficient and expeditious planning and construction of the 

pipeline". One could argue that this objective is of questionable relevance today, given 

the approximate thirty year delay in advancing the Project. We also anticipate that there 

will be significant political pressure brought to bear for the Governments and regulatory 

agencies to "do the right thing" and assess such a massive undertaking under current 

regulations and standards; and not accept an authorization that was granted under 

circumstances that were very different. 

Over the intervening period, since TransCanada's original filing, not only has the 

overall policy and regulatory context shifted, but the Canadian environmental 

assessment policies and processes have matured. Additionally, requirements under 

other legislation that may be applicable to any Alaska Pipeline Project filing have 

changed since the time of the original examination. Statutes such as CEAA now 

mandate a process that includes a full and comprehensive assessment of pipeline 

projects. The current process is certainly different than at the time the original 

approvals were granted, which occurred under the then existing Federal Environmental 

Assessment and Review Process ("EARP"). Additionally, today Aboriginal rights have 

constitutional protection that guarantees consultation and participation by affected First 

Nations. 

In our view, there will likely be political pressure asserted to expose the Project to 

an extensive regulatory and environmental review process, similar tq that employed 

re�:1rding the examination of the Mackenzie Gas Project. In this regard, it is noteworthy 
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that the Mackenzie Gas Project has taken more than eight years from initial regulatory 

process design to anticipated receipt of major regulatory approvals. Although there are 

some significant differences between the two projects, the Mackenzie Gas Project 

process may be viewed as broadly analogous in tem,s of regulatory complexity to the 

Project. In our view, there will clear1y be an expectation that the Alaska Pipeline Project 

will be exposed to a rigorous process and not provided any short-cuts because of past 

approvals. Should TransCanada adopt a proactive approach that seeks to address 

identified concerns, it may be able to mitigate the risk of delay and enhance the 

prospect of achieving its "best case" scenario. 

One of the main advantages offered by the NPA is the "single window", 

expedited regulatory approval process. However, at this point in time, it is unclear how 

much actual coordination is in place and exactly which governments, agencies and 

tribunals will seek to be involved. Even under the NPA itself there is considerable 

regulatory uncertainty regarding the approach that would be utilized to examine any 

TransCanada filing and an extended period may be needed to finalize the structure of 

the review process. To the extent that TransCanada is able to maintain the "single 

window'' approach, contemplated by the NPA, it should be able to reduce delay and 

duplication of effort. 

2. Technical Concerns with the Application of the NPA

The deemed Certificates of Public Convenience and Necessity granted to the 

Foothills affiliates under the NPA appear to contain a measure of flexibility. However, 

reliance on same may be met with opposition on the basis that any residual certificate 

rights hold by Foothills under the NPA are antiquated or that the new proposal is outside 

the scope of the Project which was previously certificated. 

Notwithstanding the potential for debate, the better view appears to be that the 

NPA and residual Certificate rights remain valid. The legislation by its terms continues 

to apply. There is no section in the Certificates that limits their validity by way of an 

expiration date. Although the underlying Canada-U.S. Agreement on Principles can be 

terminated, this can only occur after its initial term of 35 years, with twelve months 
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written notice by either party.68 Therefore, the Agreement Itself will remain effective until

at least 2012. 

The continued validity of the legislation and residual Certificate rights in the face

of changed circumstances and delay is also supported by the fact that the NPA process 

has been relied upon as recently as 1998 in respect of the Pre-Build. The failure of 

Foothills to advance the northern portion of the pipeline for over thirty years, therefore, 

should not in Itself foreclose reliance on the NPA. As explained in Driedger, "A statute 

Is not repealed, nor does it expire, through the passage of time or by reason of non-use 

or obsolescence. Unless the legislature has fixed a limit for the duration of legislation, It 

continues in force until it is repealed".69 Nonetheless, a protracted debate on this issue. 

could well occur. 

Assuming the NPA and Certificates remain valid, TransCanada's ability to rely on 

them will clearly depend on whether the TransCanada proposal is different from the 

project that was authorized by the NPA. The reasoning being that TransCanada should 

not have free rein to build a project that is substantially different from that which was 

considered and certificated70• Accordingly, there may be a risk to the extent that the

new proposal deviates from the ANGTS template and details of the Canada-U.S. 

Agreement on Principles. 

Based on the information available, it is difficult to determine with certainty the 

existence and materiality of any inconsistencies between the current Project and that 

approved under the NPA. However, issues could potentially arise in relation to matters 

such as the proposed route, flow rate, and system configuration. This concern may also 

be impacted by the proposed use of TransCanada's Alberta System, to the exclusion of 

other existing infrastructure. 

111 Agreement at article 12.
"R. Sullivan, Sullivan and Driedger on the Construction of Statutes, 411 ed. (Maritham: ButtatWOftha, 2002) at 627. As flriler 
explained: "Under Angl�American common law, all Engllsh statutes retain their potential for enforcement even though they may be 
disobeyed or left unenforced. As Shakespeare said "The law hath not been dead, though It hath stepr ... Accordingly, the 1977 
Northern Pipeline Act remains valid leglslallon even If the underlying energy policy has shifted In the past twenty-five years•: 
Alexander J. Blade, Legel Princi,riles Surrounding the New Canadian end American ArcUc Energy Debate, 23 ENERGYL .J. 81, 119 
(2002). 
70 Alliance letter, supra. 
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With respect to the proposed route, it may be arguable, for example, that the 
TransCanada proposal seeks to revise the general route of the ANGTS pipeline 
described under the NPA. Annex I sets out the general route of the ANGTS pipeline. 
The route specified may be more appropriately termed a "general corridor" as the Terms 
and Conditions contemplate separate approval of the detailed route; presumably within

or along this corridor. 

The TransCanada Application defines the Project route with reference to the 
NPA and underlying Canada-U.S. Agreement on Principles. For example, the 
Executive Summary provides, at page 4: 

The pipeline r'oute will follow the route set out in the 
Agreement Between Canada and the United States· of 
America on Principles Applicable to a Northern Gas Pipeline 
{" Agreement on Principles") and the Northern Pipeline Act 
("NPA") (1977-78, c. 20 R.S. 1985, c. N-26). 

The more detailed sections of the Application pertaining to the route, however, 
suggest that there may be inconsistencies between the TransCanada proposal and the 
route set out in Annex I. While TransCanada maintains that the existing authorizations 
provide it with the necessary flexibility to accommodate its current proposal, It is not 
possible to confirm that this is the case based on the information available to date. As 
well, the materials provided by TransCanada make a broad assertion in this regard, but 
do not provide a detailed explanation of why this is the case. 

Similar concerns may surface with respect to what is proposed in relation to the 
Alberta section of the Project. In this regard, TransCanada proposes the following: 

When Alaska's natural gas reaches the British 
Columbia/Alberta border, Foothills will construct the 
necessary additional facilities in Alberta to permit Alaskan 
gas to reach the Alberta Hub by integrating with 
TransCanada's existing p�eline system in Alberta and 
connecting to the Pre-Build. 1 

11 TransCanada Proposal, ExecuUve Summary. 
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According to more detailed infomiation contained in Section 2.1 of the 

Application, the intent is for a portion of the initial Alaska gas to be transported using 

existing gas pipeline infrastructure downstream of Boundary Lake: 

This available capacity in the existing gas infrastructure 
would be supplemented by new incremental facilities to 
handle the remainder of the 4.5 bcf/d from Alaska. These 
new facilities will be built and owned by Foothills under the 
NPA connecting to the existing Pre-Build and would consist 
of pipe looping and new compressor stations" (Page 2.1-10). 

n 

It is unclear what U,e use of "available capacity in the existing gas infrastructure" 

means and whether it is intended to be broader than solely the use of the Pre-Build. 

This indeed appears to be the case given that TransCanada makes reference to the 

• Alberta System" in describing its plans:

Currently the Alberta System has a Transportation by Others 
("TBO") arrangement for Foothills Pre-Build facilities located 
within Alberta to transport WCSB gas. Such TSO 
arrangement between the Alberta System and Foothills 
would allow the Alberta System to utilize the new and 
existing Foothills facilities in Alberta to offer transportation to 
the Alaska Shippers. When Alaska's natural gas reaches 
the BC/Alberta border, Shippers could contract with the 
Alberta �ystem and enter the Alberta Hub. (Page 2. 1-11) 

[Emphasis added.] 

The • Alberta System" for the purposes of the Application refers to "TransCanada 

Corporation's wholly-owned, 15,000 mile natural gas transmission system in Alberta 

which gathers natural gas for delivery to end users and to liquids extraction facilities 

within the province and for delivery through provincial export locates to major natural 

gas areas across North America".72 Therefore, the Alberta System clear1y includes 

more than the Pre-Build, but is limited to facilities which are wholly-owned by 

TransCanada affiliates. 

If capacity exists on existing, alternate pipeline systems, an argument could 

potentially be made that expansion of the Pre-Build or construction of new facilities is 

12 TransCanada Application, Glossary. 
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unnecessary and would reault in proliferation of facilities and unnecessary duplication. 

The forum for such a challenge is not clear, making it difficult to c;\SSess the process that 

would ensue. In any event, should such a challenge be brought, it could a,rguably result 

in protracted debate and delay. As mentioned above, should TransCanada 

demonstrate a willingness to work with other pipelines and gas producers on the optimal 

use of available infrastructure, this concern would likely be mitigated. 

It may be open to interpretation whether the proposed configuration of the 

Project, including the Alberta Pre-Build, is even contemplated under the NPA.73 In this 

regard, TransCanada is proposing that the annual average daily capacity of the Canada 

Section of the pipeline (northern section and Pre-Build) would be 4.5 bcf/d, with 

expansion capability (Page 2.1-9 and 2.1-10). This is significantly higher than the 

"initial" Alaska gas flow capacity of only 2.4 bcf/d contemplated under the Canada-U.S. 

Agreement on Principles.74 While the expansion· of pipeline capacity is arguably 

contemplated under Article 3 of the Agreement, . this is subject to "regulatory 

requirements" being met. It is not entirely clear which "regulatory requirements" are to 

apply to such expansions. However, it is cautioned that there is an "expansion" 

provision under the NPA that has been referenced as applying to capacity expansions 

of the Canadian portion and thus potentially requiring a new certificate application to the 

NEB for any larger-scale project.75 As discussed herein, the need to seek NEB 

approval would in tum, likely trigger the public hearing process, as well as a major 

review under CEM. Clearly, such additional process, which is not contemplated in the 

TransCanada Application, could have timing implications.76

Similarly, in the event that it is not possible to accommodate the new proposal 

(and any material changes contemplated thereby to the proposed route, system 

configuration, etc.) under the NPA or an amendment thereto, then it would be necessary 

to bring applications pursuant to the NEB Act for approval to construct and operate the 

72 This proposal calls for the expansion of the Pre-Build through looping and additional compressor stations to handle AlaSka 
volumes not accommodated by the existing gas Infrastructure. 
" NPA, Schedule I, Section 3. 
15 Alliance letter, supra. 

70 It appears that the Pre-Build Expansions did not trigger this provision slnce they did not exceed the "initial" capacity contemplated, 
although this has yet to be confirmed. 
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proposed project. In this regard, the need to seek NEB approval for facilities falling 

outside the ANGTS template is confirmed by the process applied In respect of certain 

aspects of the Pre-Builds. The decompression/recompression facilities, for example, 

applied for by Foothills In respect of the 1998 Pre-Build were considered to fall outside 

the scope of the ANGTS project and hence outside the scope of the NPA, since 

Alaskan gas was not planned to be stripped of liquids at Empress. Accordingly, the 

application for the de/re expansion facilities was made pursuant to the NEB Act and a 

screening performed pursuant to the CEAA." The determination that the de/re facilities 

fell outside the scope of the ANGTS project was reportedly made following a referral by 

the Government of Canada to the Department of Justice.78 

It is noted that the design of the balance of the 1998 Pre-Build expansion project 

consisting of the installation of 113 km of 42-inch diameter pipeline and various 

compression and metering facilities, all downstream of Empress on existing right-of-way 

and station sites was approved by the Northern Pipeline Agency. These facilities had 

previously been certificated under the NPA as part of the proposed ANGTS.79

Likewise, the other Pre-Build expansions appear to have fit within the parameters 

of the system configuration that was contemplated in the 1970s and therefore were 

subject to authorization under the NPA. 

3. Required Environmental Assessment

As stated above, in its AGIA filing, TransCanada characterizes its proposed 

actions as an "update" to the information previously filed in support of the existing NPA 

approvals and the Terms and Conditions it must fulfill thereunder. There is no indication 

that TransCanada intends to conduct an assessment pursuant to CEAA or YESAA. 

Depending on the approach ultimately adopted by TransCanada, the process it seeks to 

employ could be challenged by a number of parties. 

It is clear that, absent the NPA, certificates of public convenience and necessity 

would need to be obtained and the above referenced legislation would Indeed apply. 

"NEB News Release, January 20, 1997, "Foothills secures key regulatory approvals for 1998 Eastern Leg Expansion Project". 
11 Alllance Pipeline letter to tne Right Ho. Paul Martin, P.C., M.P., Prime Mln!ster el al. dated February 22, 2006.

n NEB News Relear.u, January 20, 1997, "foothills secures key regulatory approvals for 1998 Eastern Leg Expansion Project". 
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TransCanada would be required to conduct a comprehensive environmental 

assessment thereunder. As mentioned above, TransCanada has confirmed that it 

intends to adopt a transparent and public process and, as well, has confirmed that it will 

be updating the numerous technical environmental reports associated with the 

construction of the subject pipeline (Application p. 2.2 - 75). However, the process for 

the examination of these reports and the determination of whether or not there are 
I 

potentially significant environmental impacts has not been detailed. To the extent an 

open and comprehensive process is employed, the risk of a challenge is significantly 

reduced. Conversely, the opposite is also true. 

Moreover, TransCanada does not discuss the potential applicability of 

environmental legislation in British Columbia ("B.C.") and Alberta to the Project. While 

we consider that the better view is that these processes are not applicable to a Federal 

pipeline, this issue could be debated, particularly if the Project is not exposed to a 

comprehensive environmental assessment under the referenced Federal legislation. 

Such debates have occurred in the context of other Federally regulated pipelines. 

In this regard, TransCanada acknowledges that there "remains a significant 

compliance process" for the Project under the NPA "to ensure the Project meets all 

current standards" (Application Executive Summary, p. 2). TransCanada asserts that 

the "NPA is the primary legislative vehicle through which necessary regulatory 

approvals have been and will be delivered or coordinated in Canada for the Project", 

and that "the NPA provides a single window, expedited regulatory approval process for 

the continued development of the Project" (Application Executive Summary, p. 11 ). 

TransCanada outlines the following as the prirtcipal remaining approvals required for 

construction and operation of the Project through Canada (Application Executive 

Summary, p. 12; Application, p. 2.2-82 to 84): 

• Leave to Proceed Order under the NPA [approval of detailed pipeline design and

health, safety, employment, logistics, environmental and related plans for the

Project].
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• Approval of Plans, Profile, and Books of Reference p.a. detailed route

information] under the NPA.

• National Energy Board ("NEB") approval of tolling methodology and tariffs.

• Leave to Open the Project from the NEB [once post-construction safety tests are

complete].

• Other Federal approvals, including authorizations under the Fisheries Act, R.S.C.

1985, c. F-14, the Navigable Wate� Protection Act, R.S.C. 1985, c. N-22, and

the Species at Risk Act, S.C. 2002, c. 29."

• Provincial and Territorial approvals, which TransCanada lists in detail under

Appendix P2 of the Application, including approvals for water crossings and land

use.

TransCanada further lists a series of Environmental Field Studies that it

anticipates will be required in connection with the Canadian portion of the Project 

These studies will be in relation to: air quality and noise modeling; soils and geology; 

fisheries, hydrogeology and hydrology; vegetation and wetlands; wildlife, including 

species at risk; and archeology and heritage resources (Application, p. 2.2-45 & 46). It 

appears that TransCanada will rely on the NP Agency to examine and assess these 

Environmental Field Studies. However, the manner in which public input will occur is 

not clear. 

TransCanada does note that the NPA and construction of the Foothills Pre-Build 

predated the 1995 enactment of the CEAA, and the specific federal legislation for 

environmental assessments in Yukon, namely the YESAA, enacted in 2005. 

TransCanada also points out that a review of the environmental, social and economic 

impacts of the original Foothilts Alaska Pipeline proposal was completed in 1982 under 

the Federal Environmental Assessment Review process in effect at the time 

(Application, p. 2.2-75). 

TransCanada states (Application, ibid.) that: 
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New and additional information will be required to meet 
mandatory conditions and prepare required plans and 1 q 
programs. The Foothills Subsidiaries will provide 1updated 
project, geophysical, environmental, social and economic 
information as part of its re-engagement of the NPA process 
(Intent to Proceed) and fully expects that such information 
and the sufficiency of plans and programs will be evaluated 
through a transparent and public process under the NPA and 
any other applicable federal legislation before receiving 
approval... 

[Emphasis added]. • 

TransCanada does not, however, provide details on the public process it expects 

will be held to review a renewed Alaska pipeline proposal. However, it appears that 

TransCanada is of the view that CEAA and YESAA will not apply. 

With respect to the time required to complete the environmental studies and 

regulatory review process for the proposed Project in Canada, TransCanada does not 

provide a firm indication of the time il will take to complete such processes and secure 

necessary approvals for the Canadian portion of the Project. TransCanada states: 

"With regard to the timing of seeking regulatory authorizations of the Canada Section of 

the Project, TransCanada will target to finalize relevant Canadian approvals by the 

same date as the FERC Certificate" (Application Executive Summary, p. 12). Assuming 

that the AGIA License is issued by April 1, 2008, TransCanada commits to apply by 

December 30, 2011 for a FERC Certificate of Public Convenience and Necessity for the 

Project (Application, p. 2.2-85). The Project Schedule then estimates that the FERC 

Certificate will be issued on August 30, 2013, five years and five months after the 

issuance of the AGIA License (Application, p. 2.6-2). By extension, TransCanada is 

targeting completion of "relevant Canadian approvals" for the Project within a five and a 

half-year period, commencing April 1, 2008. TransCanada describes this period as the 

"Project Development Phase" which it further divides into: (a) the "Proposal Sub­

Phase"-from the issuance of the AGIA License to completion of the planned binding 

Open Season eighteen months later; and (b) the "Definition Sub-Phase" from the end of 

the Open Season to the "receipt of all major approvals" anticipated, as noted, by 

August, 2013 (App1 1cation, p. 2.6-1 ). 
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1m The objectives of the NPA discussed above suggest that considerable scrutiny

will be given to the Project by regulators under the NPA, specifically the NP Agency 

(and the NEB), to ensure that these major policy/political objectives are in fact met. The 

NP Agency, working in close conjunction with ttie NEB, is intended to provide a central 

regulatory authority or window for the exercise of all federal responsibilities related to 

planning, monitoring and controlling the system throughout Canada. In addition, as 

discussed in detail above, the federal Minister of Natural Resources has considerable 

responsibilities under the NPA that must be satisfied prior to construction. In addition, 

these bodies will be charged with ensuring that all applicable terms and conditions are 

properly fulfilled. As discussed, this could be an extensive undertaking. 

As discussed above, to further assist the Minister in carrying out the NPA's 

mandate, there is provision for federally-appointed advisory councils. The function of 

these councils is to facilitate communication and consultation. These councils do not 

appear to be active at this point. 

In sum, under the terms and conditions of the NPA, TransCanada will be 

required to submit extensive information and obtain a series of approvals from the 

Agency, the NEB, and the Minister of Natural Resources prior to commencing 

construction. These approvals relate to design and various other technical, 

environmental, socio-economic and commercial matters, including costs, financing 

plans, and operating plans. The exact process for determining the extent of information 

required for submission and the issuance of approvals is not pre-determined by the 

NPA. Process design will be up to the NP Agency, the NEB, and the Minister of Natural 

Resources and will require a significant degree of coordination between these bodies to 

ensure efficiency in requesting information from TransCanada, reviewing such 

information, allowing for public review/input and ultimately issuing approvals. In our 

view, coordination between these entities will be the minimum that is required. It is 

likely that additional bodies may wish to be involved and the process to successfully 

organize multiple authorities can take an extended period of time. This was recently 

experienced in the Mackenzie Gas Project. 
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4. Applicability of the Yukon Environmental and Socio-Economic
Assessment Act

At the heart of the regulatory process for projects in the Yukon is the Yukon

Environmental and Socio-Economic Assessment Act, R.S.C. 2003, c. 7 ("YESAA").

YESAA is a federal law establishing a unique assessment process for projects in 

Yukon, functionally replacing the application of CEAA to most Yukon projects (section 

6), subject to certain exceptions discussed below in relation to the Project. The YESAA 

process applies to federal, territorial and aboriginal approvals required to enable a 

project in the Yukon. 

The origins of YESAA lie within the land claims settlements between the Federal 

Government and Yukon First Nations. Chapter 12 of the Umbrella Final Agreement with 

Yukon First Nations called for th·e establishment by federal legislation of an assessment 

process that would apply on all lands of the Yukon: federal, territorial, First Nation and 

private. The Council of Yukon First Nations ("CYFN") and the Yukon Territorial 

Government agreed to work with the Government of Canada to jointly establish a 

unique development assessment process for tho Yukon. YESAA is administered by the 

YL!kon Environmental and Socio-Economic Assessment Board ("YESAB"), an 

Independent arms-length entity, made up of seven Board members appointed by the 

Federal Minister of Indian and Northern Affairs, in consultation with the Yukon 

Government and Yukon First Nations. YESAA and YESAB have been in full effect 

since November 2005. 

There are three criteria that must be met for a project proposal to require an 

evaluation under YESAA. The project must: occur in Yukon; be captured by the 

Assessable Activities, Exceptions and Executive Committee Projects Regulations, 

SOR/2005-380 (the ''Activities Regulations') and not exempted; and, meet one or more 

of the triggering circumstances listed in section 4 7 of the Act. 

The Project would be caught by the Activities Regulations which includes under 

Schedule 3, s. 18, "Construction, operation, modification, decommissioning or 
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abandonment of an oil or natural gas pipeline 75 km or more in length if the pipeline is 

on a right of way developed for a power line, pipeline, railway line or road". 

If a project is developed in the Yukon and subject to the Activities Regulations, 

then the final step to determining the application of YESAA is to determine if any of the 

triggering circumstances under s. 4 7 of the Act are met. These circumstances include 

the need for an authorization or the grant of an interest in land by a (federal or territorial) 

government agency, the NEB, municipal government or First Nation. The decision 

maldng bodies just listed are prevented from taking any decision to enable a proposed 

activity to proceed, until after the environmental assessment process under YESAA is 

complete (sections 82-84 ). The Project will require various regulatory authorizations 

from federal and territorial agencies (e.g. from the NEB as well as, Fisheries Act 

approvals federally, and water licenses and land use permits, discussed below, at the 

Territorial level). Therefore, it is clearly arguable that YESAA should apply to the 

Project unless TransCanada can successfully argue that the application of the NPA 

alleviates the requirement to subject the Project to the YESAA. It is also debatable 

whether a conflict would arise if both pieces of legislation were applied to the Project. 

Note that YESAA does not include any transitional provisions equivalent to s. 

74(4) of CEAA that would exclude the Project on the basis of its past genesis.80 

Moreover, YESAA expressly includes (section 94 to 101) provisions for the review of 

"existing projects", defined as a project that had already been undertaken or completed, 

but would have been subject to assessment under YESAA if proposed today. 

Consequently, even if it could be argued that the Project was not a new project for the 

purposes of YESAA, it would �till be caught by the Act. It is also instructive that the 

Government of the Yukon takes the public position that the Project will be 

subject to YESAA (see: hhtp://www.emr.gov.yk.ca/pipeline/key_pipeline_interests.html), 

suggesting that an attempt to avoid the YESAA could bog TransCanada down in a 

dispute with the Territorial Government and likely others. 

'° YESAA does Include certain transitional provisions, but in our view these would not be effective In excluding the Af'P from the 

operation of the Act 
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If the YESAA is found to apply, the Project would likely be subjected to the most 

onerous form of assessment under YESAA, namely a public review panel. Ordinarily, 

as a major activity listed under Schedule 3 of the Activities Regulations, the Project 

proposal would first be submitted directly to the Executive Committee of the YESAB 

(skipping an evaluation by regional offices, utilized to review lower impact projects). 

The Executive Committee of YESAB would conduct a "screening" of the proposal. The 

Executive Committee consists of three designated YESAB members. During the 

conduct of a screening, the Executive Committee must consult with First Nations, 

government agencies, and regulatory bodies with an interest in the proposed project. 

The Executive Committee will also receive public comments during a specified 

comment period. At the conclusion of the screening process, the Executive Committee 

must refer a project to hearings-a review panel-if, inter alia, the committee concludes 

that a project is likely to cause significant public concern In the Yukon or involves 

technology that is controversial or for which the effects are unknown (section 58). In our 

view, after applying these criteria, the Project is most likely to be referred to a review 

panel by the Executive Committee. Public concern around the Project is expected to be 

significant. In this regard, it should be noted that the purpose of a YESAA assessment 

extends beyond a review of the environmental impacts of a proposed project to include 

an analysis of socio-economic impacts (section 5). Consequently, even if 

environmental issues are limited in relation to the Project, which is not expected to be 

the case, socio-economic issues will likely persist and justify a review panel to address 

public concern. Moreover, TransCanada states in its Application (p 2.2.-15) that "use of 

new technologies will be a key factor in efficiently implementing the Projecr. This use 

of new technologies in the Yukon would also justify a reference to a review panel to 

scrutinize the Project. 

There are also several mechanisms for direct referral of a proposed project to a 

review panel under YESAA, thus skipping a screening of the proposal by the Executive 

Committee of the YESAB. First, the Federal Minister of Indian and Northern Affairs or 

the Federal Minister of Environment may request the YESAB Executive Committee to 

establish a panel review for a project where a federal decision maker has a role in 

enabling the project. Second, the Yukon Government may request a review for a project 
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requmng its approval. A request for review must be made jointly by the Yukon 

Government and the Federal Government, if both federal and territorial bodies have 

jurisdiction in relation to the proposed project (section 60(2)). This is the situation that 

would apply to the Project. Finally, a Yukon First Nation, with the consent of the 

Federal Minister of Indian and Northern Affairs and the Yukon Government (for projects 

requiring territorial approval), may request a panel review of a project. It is quite 

feasible, therefore, for the Federal and Yukon Governments to expedite the assessment 

of the Project under YESAA by requesting the YESAB Executive Committee to make a 

direct referral to a review panel (or permitting a First Nation to make such a request). 

A review panel, involving public hearings, can be conducted by YESAB itself. 

However, when a review panel is required under YESAA, the Canadian Environmental 

Assessment Act may exceptionally apply in the Yukon. For a Yukon project requiring a 

YESAA review panel, the federal Environment Minister can require (sections 61 & 62) 

that YESAB choose between: (a) convening a federal review panel under the Canadian 

Environmental Assessment Act to replace the YESAB review panel; (b) creating a 

YESAB-CEAA joint review panel; or (c) establishing a joint review panel between 

YESAB and another environmental assessment agency with an interest in effects from 

the proposed project. The Federal Environment Minister can refuse to allow a stand­

alone YESAB review panel, and effectively force YESAB to either allow itself to be 

replaced by a CEAA-convened panel or to compromise with a joint panel (sections 62 & 

63). The purpose of these provisions appears to be to ensure a federal role in the 

review of major projects in the Yukon and to address trans-boundary impacts through a 

CEAA or joint-panel process to cover impacts beyond Yukon. In our view, these 

provisions provide an additional opportunity for a CEAA type process to be applied to 

the Project. 

A further exception under which CEAA applies in the Yukon is found at section 

6(2) of YESAA: 

National Energy Board 
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Sections 5 to 60 of the Canadian Environmental Assessment 
Act apply in relation to a project, as defined in that Act, that 
requires an authorization from the National Energy Board in 
order to be undertaken, but where the project is referred to a 
review panel under subsection 29(1) of that Act, the Minister 
of the Environment shall notify the executive committee of 
the referral, and section 63 of this Act applies as if that 
Minister had agreed to a request under paragraph 61 (1 )(b) 
[emphasis added]. 1 

The impact of this provision is that for projects that require an authorizatloh from 

the National Energy Board -i.e. international or inter-territorial/provincial pipelines or 

power lines -CEAA applies in the Yukon, with one modification: if the NEB-regulated 

proposed project is referred to a panel review under CEAA, then the YESAB Executive 

Committee can request that the review be conducted by a joint CEAA-YESAB panel. 

Arguably, the foregoing CEAA-related provisions are not entirely relevant to the 

Project because there are strong grounds for concluding that CEAA is not 

independently applicable to the Project, and thus would not be given effect by 

references within YESAA that give CEAA exceptional operation In Yukon. Assuming 

CEAA is not applicable, then one of two results seem plausible. Either YESAB would 

be left alone to conduct a review panel of the Project in the Yukon on a stand alone 

basis, or pursuant to section 61 (1 )(c), the Federal Environment Minister could require 

that YESAB conduct a joint panel review involving the NP Agency, in lieu of a joint 

YESAA-CEAA process. YESAA does not expressly provide for a joint YESAB-Northem 

Pipeline Agency process, but s. 67(2)(b) contemplates the creation of a joint panel 

between YESAB and any "authority having power to examine the environmental or 

socio-economic effects of the project, or of an activity that is to be taken partly outside 

Yukon and of which the project forms part." This definition appears sufficiently broad to 

encompass the creation of a joint YESAA-NPA process. 

To date, no YESAA review panel (whether stand-alone or In conjunction with 

another process) has been held. A review of the Rules for Reviews Conducted by 

Panels of the Yukon Environmental and Socio-economic Assessment Board (the 

"Rules"), however, gives a limited sense of the time required for a review panel to be 
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completed. Upon the triggering of a review panel, the Rules give the YESAB Executive 

Committee up to five and one-half months to issue final guidelines for the preparation of 

an Environmental and Socio-economic Effects Statement ("ESE Statement") by the 

proponent for the project. The proponent must then take the time it requires to submit 
11 

the ESE Statement. The Rules then give the YESAB Executive Committee up to four 

months to determine whether the information in the ESE Statement is sufficient. From 

this point, the Executive Committee has up to two months under the rules to convene 

the Panel (including the appointment of Panel members from amongst the YESAB 

membership) and to set terms of reference for the Panel. Within 90 days of its 

appointment, the Panel must commence a technical review of the ESE Statement and 

also an Information Request Process allowing parties (the proponent and lnterveners) to 

question their respective filings; ordinarily the technical review and Information Request 

process is to be completed within 90 days, but may be extended by the Panel. At the 

end of this stage, the Panel may seek supplementary information from the proponent, or 

proceed to the hearing. The duration of the hearing Is at the discretion of the Panel. At 

the conclusion of the public hearing, a YESAB review panel can recommend that a 

project be allowed to proceed, be allowed to proceed with conditions, or not be allowed 

to proceed (section 72). The Rules give a panel up to five months to issue its 

recommendations. The Rules, in short, provide some control over the time required for 

a YESAB panel, but even so, the Rules contemplate a process of at least two years and 

potentially longer depending on the time required for the completion of all ESE 

Statement filings and hearings. 

The Rules do not contemplate timing for a joint process between YESAB and 

another agency, but this would likely be longer than the time line set out in the Rules, to 

allow for coordination between the conjoined processes. 

Once a YESAB review panel (or a joint YESAB panel) issues its 

recommendations, these must be considered by the relevant "decision bodies", as that 

term is defined under YESAA (at section 2). Decision bodies relevant to the Project 

would be the "territorial minister", i.e. the Yukon Government (the Executive Council 
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Office), and any federal departments that have the power to issue an authorization that 

is required for the Project to be undertaken. 

A decision body in relation to a project must issue Its Decision Document, 

responding to the panel recommendations, within the period prescribed by the Decision 

Body Time Periods and Consultation Regulations, SOR/2005-380: ordinarily, 

recommendations of a YESAB panel review must be responded to within 90 days 

(section 4(b)). 

If a decision body disagrees with the recommendations of a panel of the YESAB, 

the decision body must refer the recommendations back to the Panel for its 

reconsideration (YESAA, section 76). The Panel then issues the recommendations 

anew (the same recommendation can be made as before), and the relevant decision 

bodies have a further 60 days to accept, reject or vary the new recommendations 

(Decision Body Time Periods and Consultation Regulations, section 5). Federal 

agencies are bound by YESAA to implement Decision Documents they issue in relation 

to a project (section 82}. Where the Yuko!" Government is a decision body in relation to 

a project, all territorial departments, agencies and municipal governments are bound to 

implement the Decision Document issued by the Yukon Government (section 83). 

In summary, TransCanada appears to be adopting a position that YESAA would 

not apply to the Project, based on the existing approvals and Project specific 

requirements of the NPA. As detailed above, there may be arguments why this view 

should not prevail. To the extent that TransCanada ultimately has to engage in a 

YESAA process it will likely extend the timeline for the Project. TransCanada should be 

able to minimize the impacts of any applicable YESAA process if it can take advantage 

of the opportunity to coordinate with other review processes at the outset. 
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5. Duty to Consult First Nations

Since the time of the approvals granted under the NPA, the obligations imposed 

upon both Project Proponents and Governments (Provincial, Territorial and Federal) 

with respect to the duty to consult First Nations has evolved considerably. Failure to 

completely fulfill the obligation to consult that would be triggered by an Alaska Pipeline 

Project filing would inevitably lead to challenges on behalf of ,potentially affected Fir:st 

Nations. A failure by the Crown to fulfill this duty has bee·n one of the main stumbling 

blocks for project proponents when their undertakings could potentially have a 

significant impact on First Nations. To the extent TransCanada and the relevant 

Governments fulfill this obligation pursuant to the current requirements the Project risks 

will be reduced. Nonetheless, history would suggest that this is a likely basis for 

challenge. We would note that the matters raised herein would apply equally to a Third 

Party pipeline proponent. In fact. the consultations conducted by TransCanada, as well 

as the existence of its Yukon easement, should provide it with an advantage. 

TransCanada's Application identifies approximately 40 First Nations Groups in 

the Yukon and British Columbia who are expected to be active stakeholders in any 

Alaska Pipeline Project application. In addition, there are several First Nations groups 

in Alberta who would likely become involved in this matter. First Nations play a unique 

role in the Canadian Regulatory process as they have an acknowledged constitutional 

right to be consulted on matters that could potentially impact them. This right has been 

reinforced repeatedly by recent case law and imposes a direct "duty to consult" on the 

Federal, Territorial and Provincial Governments involved. It is also arguable the project 

proponent itself has a duty to consult First Nations as part of its overall stakeholder 

consultation process. A failure to adequately consult is fatal to a project, as the Courts 

have consistently found that this provides a valid basis for refusing to allow the subject 

project to proceed, until this obligation is satisfied. Additionally, there is ample 

precedent for litigation on this issue taking several years to resolve. In short, this is one 

of the most critical issues that would face the Project and we do not consider that the 

NPA will assist TransCanada in reducing the duty to consult that would otherwise apply 

to it or the relevant Governments. As indicated at the outset, while impacted First 
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Nations may not "oppose" the Project per se, we are of the view that these groups will 

use the processes available to them to maximize the benefits to be derived from a 

project of this magnitude. 

One area where First Nations are likely to be active is in land acquisition matters. 

In this regard, we will examine each of the areas where the pipeline is proposed to be 

constructed. Based on our review of available government maps, It appears that the 

Project route will potentially pass through several areas of Yukon where Final 

Agreements-settling outstanding land claims ·and clarifying aboriginal land ownership 

and other rights-have been reached with local First Nations. These areas are the 

traditional territories (from west to east along the proposed route) of the Kluane First 

Nation, the Champagne and Alshihik First Nations, the Kwanlin D1Jn First Nation, the 

Ta'an Kwach'an Council, the Carcross/Tagish First Nation, and the Teslin Tlingit 

Council. Two areas of Yukon will be traversed by the Project where land claims remain 

unsettled. In the west of Yukon, the White River First Nation has not settled its claims 

within a traditional territory that overlaps 100% with the traditional territory of the Kluane 

First Nation. In the east of Yukon, the Kaska Nation (comprised of the Kaska Dena 

Council, Ross River Dena Council and Liard First Nation) have not settled their land 

claim. It does not appear that Canada or Yukon are currently engaged in settlement 

negotiations with either the White River First Nation or the Kaska Nation. 

In northern British Columbia no land claims have been settled in the area 

traversed by the Project; and thus persisting aboriginal title may remain on lands 

required for the pipeline right-of-way. Proving aboriginal title in Court is difficult, 

requiring the claimant to show occupation of the land prior to the assertion of British 

sovereignty, a degree of continuity between present and pre-sovereignty occupation, 

and exclusive occupation by the claimant group (Delgamuukw v. British Columbia, 3 

S.C.R. 1010 (S.C.C.)). Consequently, aboriginal groups have been reticent to seek

Court judgments to determine aboriginal title, and when litigation to prove title does

arise, it has consistently taken many years (see for example, Tsilhqorin Nation v. British

Co,umbia, 2007 BCSC 1700, the latest aboriginal title case in Canada, which took some

seventeen years). As a result, most First Nations in B.C. have opted to participate in an
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ongoing process of tri-partite treaty negotiations with the 8.C. and Federal 
Governments, to seek mutual agreement on aboriginal ownership of lands and other 
persisting rights to traditional practices. It appears that the following First Nations 
groups have made claims under the 8.C. treaty 'process to traditional territory that may 
be crossed by the Project: Kaska Dena Council; Ross River Dena Council; Liard First 
Nation; Acho Dene Koe First Nation; Teslln Tlingit Council; and the Taku River Tlingit 
First Nation. These groups are in various stages of the negotiation process, but none is 
close to a final agreernent.81 

In Alberta, the route of the Project has not been specified In the TransCanada 
Application, thus it is difficult to identify which aboriginal groups may be impacted by the 
Project. In Alberta, however, aboriginal land claims were settled under historic treaties 
signed during the late 19th century. Consequently, aboriginal title is not in dispute on 
lands in Alberta and aboriginal land ownership is limited to clearly delineated reserves. 
Off-reserve, First Nations may, however, enjoy hunting and fishing rights pursuant to the 
terms of the historic treaties, and certain rights to other traditional practices, such as 
berry picking, under constitutional law. It is important to understand that First Nations 
could seek to participate in any Alaska Pipeline Project process on the basis that such 
traditional uses and rights will be negatively impacted, even if they do not claim 
Aboriginal title rights. 

TransCanada makes the following statements with respect to the role of First 
Nations in land acquisition matters for the Project: 

• In Yukon, TransCanada's easement rights for the route, and "reservations
by notation" for compressor station sites, access roads, stockpiles and
borrow pits, discussed above, are "Encumbering Rights" within the
meaning of the Umbrella Final Agreement settling land claims in Yukon.
"Accordingly, these lands have been withdrawn from the First Nation
settlement process" and "cannot be eroded through ongoing discussions
regarding final agreements with individual Yukon First Nations"
(Application, p. 2.2-76 & 2.2 84).

_____ ........,......,.... __ __ 

" See the website of the B.C. Treaty Commission: http://www.bctreaty.net/files/updates,0h0 . 
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In respect of B.C. and Alberta, TransCanada acknowledges that it will 

require an easement, predominantly on Crown land. "Agreements with 

First Nations to qbtain access to lands are not required, although Foothills 

is required under the terms of its certificates of public convenience and 

necessity to consult with, provide opportunities to and address barriers 

impeding participation of First Nations" (Application, p. 2.2-76). 

Regarding 8.C., TransCanada claims the route required for the pipeline is 

subject to Mineral Reserves and Map Reserves, 'which do not create legal 

interests but give notice of intended use to all others. TransCanada 

further states that these Reserves "effectively remove Provincial Crown 

land from settlement discussions with First Nations" (Application, p. 2.2-

85). 

In addition, TransCanada states "the Crown (federal or provincial) has an 

obligation to consult with and accommodate the interests of First Nations 

before taking further action to enable the Project to proceed" (Application, 

p. 2.2-76).

Based on the above, there are a number of issues that warrant consideration In 

the context of TransCanada's proposal. 

a. What are the Constitution's obligations imposed on the Crown
agencies to consult with First Nations that are potentially
Impacted by the proposed pipeline?

TransCanada correctly states in its Application that Crown agencies, both federal 

and provincial have an obligation to consult with and accommodate the interests of First 

Nations before taking action to enable the Project to proceed. Consultation is required 

where there is an assertion of an aboriginal right, either title or right to a traditional 

practice, which has not been proven at law, but could be impacted by a project requiring 

government action to proceed (Hsida Nation v. British Columbia (Minister of Forests) 

2004 sec 73 ("Haida Nation")). Consultation is also required where known treaty 

rights, such as hunting and fishing under the historic treaties in Alberta, may be 
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impacted (Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage) 2005 

sec 69). The duty to consult rests with the Crown. However, the Supreme 'Court of 

Canada has provided that procedural aspects of consultation may be delegated from 

the Crown to a project proponent. 

The Supreme Court of Canada has held that the scope and content of the duty to 

consult varies along a spectrum, depending on the prima facle strength of the claim to 

the subject aboriginal right and the seriousness of impacts on that right if the project 

were allowed to proceed. If a claim to a right is weak and potential impacts limited, then 

consultation requires notice, disctosure of information, and limited discussion of 

aboriginal concerns. In contrast, if claims to a right are prima facie strong (or proven in 

the case of existing treaties) and impacts potentially severe, then "deep consultation, 

aimed at finding a satisfactory interim solution, may be required ... entailing the 

opportunity to make submissions for consideration, formal participation in the decision­

making process, and provision of written reasons to show that Aboriginal concerns were 

considered and to reveal the impact they had on the decision" (Haida Nation, p. 43-54). 

To the extent that the Project will run in parallel to the existing right-of-way for the 

Alaska Highway, and not in pristine wilderness areas, it would appear that impacts from 

the Project on aboriginal traditional practices and title will be comparatively lower, since 

these rights may already have been affected by the Alaska Highway. This would 

suggest that consultation duties along the portions of the Route next to the Highway 

should be lower than would otherwise be the case. However, we would caution that the 

relevant Governments and TransCanada would be taking a significant risk if they seek 

to minimize the level of consultation conducted. A conservative approach, erring on 

more versus less consultation, would clearly be preferred given the significant negative 

consequences associated with a finding that inadequate consultation had been done. 

Often, determining where a situation fits along the consultation spectrum is 

challenging. There has been considerable litigation in the last several years respecting 

the adequacy of Crown consultation provided to aboriginal groups, and recently a 

widespread practice has developed of project proponents reaching agreements with 
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First Nations in order to avoid litigation over Crown consultation. TransCanada is 

strictly correct, however, that the duty to consult does not provide an aboriginal group a 

veto over a project, since aboriginal agreement is not required for the Crown to acquit 

its consultation duty in advance of a project that may impact aboriginal rights (Halda 

Nation, p. 45). Moreover, consultation is a two-way process, and the Courts have held 

that aboriginal groups must participate in good faith with the Crown (and the project 

proponent, when the Crown delegates aspects of consultation), or in essence forfeit 

their right to consultation. Notwithstanding, a failure to conduct adequate consultation Is 

a major concern and in our experience project proponents often have to wort< with the 

relevant Government bodies to ensure that they are in fact adequately fulfilling their duty 

to consult. In the end result, it is the project proponeht who will suffer (as their project 

would be delayed) even if it is the Government(s) that fall to fulfill their obligations. 

The duty to consult applies broadly to all government decisions that may impact 

aboriginal rights. This would include approvals for a project and dispositions of Crown 

land. The Courts, in the context of the Mackenzie Gas Project, have also held that the 

Government must consult respecting the design of a regulatory and environmental 

review for a project that may have significant impacts on aboriginal rights, to ensure that 

aboriginal concerns are adequately reflected in the process (Dene Ths' flrst Nation v. 

Canada (Minister of Environment) 2006 FC 1354 ). As discussed herein, this authority 

will place considerable pressure on the federal Government to consult v,ith aboriginal 

groups concerning the design of the regulatory process for the Project There is also 

authority that once the environmental assessment process issues recommendation.5 

and proposed mitigative measures for a project, the Government must consult with First 

Nations that participated In the environmental assessment prior to modifying 

recommendations and approving a project on this modified basis (Ka'a'Gee Tu First 

Nation v. Canada (Attorney General) 2007 FC 763). Consequently, when the regulatory 

review process for the Project (under YESAA, CEAA, or the NPA) issues 

recommendations, the Governments' response to these recommendations must be 

informed by further aboriginal consultation, where aboriginal rights are at stake. 
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Are these obligations impacted by the "rights", if any, 
previously acquired by TCPL? 

The prior issuance of Certificates to Foothills under the NPA and the securing of 

an easement through Yukon will have limited impact on the current content of the 

Crown's duty to consult. The case law provides that the consultation duty is owed prior 

to any government decision that may impact an aboriginal right. Given that multiple 

government decisions remain in respect of the Project, there will be a number of Crown 

decision points requiring consultation. These multiple decision points also give first 

Nations ample opportunities to challenge the adequacy of consultation during the 

stages of development of the Project, giving rise to the significant risk of litigation 

disctJssed herein. As discussed below, the existing easement through the Yukon 

should arguably simplify, but does not eliminate, Crown consultation duties in Yukon. 

c. What is the legal process for securing access to land that Is
subject to First Nations ownership or land claims?

In Yukon, the Umbrella Final Agreement ("UFA") was reached in 1993 between 

the Government of Canada, the Government of Yukon and Yukon First Nations, as 

represented by the Council of Yukon First Nations ("CYFN"). The UFA is not itself 

legally enforceable, but is a policy document providing a common template for 

completing First Nation Final Agreements. Yukon is home to 14 First Nations. To date, 

eleven of the 14 Yukon First Nations have signed and are implementing Final Land 

Claims Agreements. Each of the individual settlement agreements incorporates the 

UFA, giving its provisions legal effect in the settled traditional territories, along with 

provisions that apply specifically to individual First Nations, notably lands selection for 

First Nations ownership within broader traditional territories. Lands included in 

individual First Nations lands selections are categorized to include: Category A lands for 

which the First Nations hold the equivalent of fee simple ownership to the surface and 

sub-surface; and, Category B lands for which they received surface rights only 

(collectively, "Settlement Lands"). Under Final Land Claims Agreements, Yukon First 

Nations are empowered: to enact bylaws for the use of and occupation of Settlement 

Land; to develop and administer land management programs related to Settlement 

Land; to charge rent or other fees for the use and occupation of Settlement Land; and, 
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to dispose of Settlement Land. In the first instance, First Nations' permission is required 

for commercial access to Settlement Lands. If agreement cannot be reached on terms 

and conditions for voluntary access, then a right-of-entry order can be sought from the 

Yukon Surface Rights Board. Chapter 8 of the UFA and the Final Land Claims 

Agreements sets out the jurisdjction of the Yukon Surface Rights Board, requiring it, 

inter alia, to set reasonable terms and conditions for access and compensation. 

The UFA and each of the Final Land Claims Agreements provide at their 

respective sections 5.4.2 that Settlement Lands are subject to the exception and 

reservation of "any right, title or interest less than the entire fee simple therein existing 

at the date the land became Settlement Land ... ". The UFA and Final Agreements 

define such existing rights as "Encumbering Rights". On the basis of provision 5.4.2, 

we concur with TransCanada that the Yukon Easement granted to Foothills in 

November 1983, and discussed in detail above, is an "Encumbering Right'' expressly 

carved out from any lands selected under Final Land Claims Agreements for First 

Nations ownership. Consequently, even if the Easemen� traverses Settlement Land, 

the agreement of relevant First Nations will not be required for access. Moreover, given 

the consistent policy of relying on the UFA as a template for all land claims in Yukon, 

the Easement, for so long as it remains valid, is effectively protected from any 

subsequent lands selection in unsettled areas. 

TransCanada also states that its "reservations by notation" for compressor 

station sites, access roads, stockpiles and borrow pits, discussed above are also 

"Encumbering Rights" within the meaning of the UFA and Final Land Claims 

Settlements. On a strict reading of section 5.4.2, we do not agree that reservations by 

notation would qualify as Encumbering Rights and thus necessarily be excluded from 

Settlement Lands. This is because reservations by notation do not create legal 

interests, but are purely for administrative purposes. Nonetheless, we have reviewed 

each of the Final Land Claims Agreements relevant to the Project in the Yukon and 

each, in addition to provision 5.4.2, contains the following express exception to lands 

selected under the Agreements (Appendix A, s. 3.2.11 ): 
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Parcels will be subject to the temporary access corridors, 
permanent access corridors and reservations by notation as 
shown in the Alaska Highway Gas Pipeline Project (Yukon 
Section) Route Maps, Revised 88- 07, prepared by Foothills 
Pipe Lines (South Yukon) Ltd. as if those corridors and 
reservations were reservations by notation for Northern 
Pipeline Agency within the meaning of 5.4.2 for the purposes 
of this Agreement and subject to the Northern Pipeline Act, 
R.S.C. 1985 c. N-26. 

The effect of this provision is to deem reservations by notation, as reflected in 

Foothills Route Maps Revised 88-07, as "Encumbering Rights" under provision 5.4.2. 

Consequently, it appears that TransCanada is correct that locations in relation to 

compressor station sites, access roads, stockpiles and borrow pits have been excluded 

from Settlement Lands to date and thus First Nation agreement is not required for 

access. Given the consistent practice of excluding these locations from Settlement 

Lands to date, it also seems reasonable to expect that locations in Yukon subject to 

existing reservations by notation for the Project would be excluded from lands selection 

under any future final settlement agreements. 

In sum, TransCanada's Yukon Easement and ancillary pipeline locations 

reserved by notation are excluded from Settlement Lands under existing Yukon Final 

Land Claims Agreements, and would most likely be excluded from any Mure 

agreements. Three additional points are, however, required in relation to aboriginal 

land issues raised by the Project in Yukon.82

12 A fourth proviso Is mentioned here for completeness. Provision 5.6.10 of the UFA and existing Flnal Agreemen1s s1ates that

If Legislation Is amended to authorize Government to Increase the term permitted for an Encumbering Right, Government 

shall not Increase the term of that Encumbering Right pursuant tu that amendment without the prior consent of the 

affected Yukon First Nation. 

As the detal!ed discussion of the Yukon Easement above explains, under ttie Easement Agreement It is possible that the Easement 

could terminate on September 20, 2012 If Foothills does not give prior notice to extend the Agreement or If the rights under the 

Easement did not "continue !o be exercised by', I.e. actively ubllzed by Foothills. If this were to oocur, then the question would 

become whelher the Federal Government oould, of Its own lnltiattve, ex1end the term of the Easement In our view, tne GcMwnor in 

Council has broad discretion to do so under s. 37(1) of the NPA. and this would not require an amendment to "leglsla6on". NPA s. 

37(1) provides: 

37. (1) If the Governor In Council ls of the opinion that lands In Yukon am required temporarily or otherwise fol'
the construction, maintenance or operation of the plpelne lndudlng, without limiting the generality � the
foregoing, lands required for camps, roads and other related works, the Governor in Council may, by Otder,
after oonsultation with the member of the Executive Council of Yukon who Is responsible for the lands, lake the
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First, if the Project route differs from the Easement Agreement of 1983, or if 

ancillary Project locations, i.e. for access roads, differ from those under reservations by 

notation reflected in Foothills Route Maps Revised 88-07, and TransCanada requires 

access for the Project on Settlement Lands, then access agreements will be required 

with relevant First Nations, or resort had to the Yukon Surface Rights Board, potentially 

adding to the time required for acquiring Yukon land rights. 

Second, although Yukon First Nations with Final Land Claims Agreements 

cannot claim ownership of the Project Easement and ancillary sites subject to 

reservation by notation, the Crown will nonetheless have a duty to consult with these 

groups in relation to the Project. Under Chapter 16 of the Final Land Claims 

Agreements, First Nations members continue to enjoy certain rights within their 

traditional territory, but off Settlement Lands, notably a right to hunt and fish for 

subsistence. The Courts have held that the Crown's duty to consult applies to these 

rights (Little Sa/mon/Carmacks First Nation v. Yukon (Minister of Energy, Mines and 

Resources) [2007] 3 C.N.L.R. 42). Consequently, when a Government decision 

respecting the Project may impact rights to hunt and fish, notably the issuance of land 

use permits for the Project by Yukon, the duty to consult will be engaged, no doubt 

extending the time for Government to make requisite decisions. It appears that the 

Yukon Government has formalized consultation protocols with all the First Nations along 

the route, specifying inter alia, requirements for convening consultation meetings, which 

will provide an administrative basis for conducting consultation for the Project. 

Third, with respect to the White River First Nation and Kaska Nation, whose land 

claims remain unsettled, a robust consultation process will be required, to identify their 

interests and assess Project impacts thereupon, and to accommodate their concerns to 

the extent possible. In the absence of Final Agreements with these two groups, 

consultation will be more complex than with other Yukon First Nations, since locations 

administration and control of them from the Commissioner and transfer the administration at those lands to the 
Minister. 

However, if, unexpectedly, a legislative amendment were held to be required to extend the term of the Easement, then pursuant to 

provision 5,6.10 of the UFA and Final Agreements. the agreement of Flrst Nations with SetUement Lands, traversed by the Project 

would be required. If this were not forthcomlng, then presumably a new easement across Soltlement Lands would have to be 

negotiated with First Nations, or resort had to the Yukon Surface Rights Board. 
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This same general point can be made with respect to B.C., where as noted, land 
claims have not been settled along the route of the Project. It will be necessary for the 
federal and provincial Crowns to engage relevant B.C. First Nations in a rigorous 
consultation process, covering all potential government decision points required to 
advance the Project. It appears that this consultation process will likely have to be 
designed on an ad hoc basis. The B.C. Government is currently negotiating with First 
Nations leaders for a comprehensive policy setting out standard approaches to Crown 
consultation in the Province. These negotiations, dubbed the "New Relationship•, have 
however been moving slowly, 83 and based on our research do not appear an}Where 
near completion. 

Certain administrative processes in B.C. already contemplate consultation with 
First Nations. For example, prior to the issuance of Crown land for energy projects, 
pursuant to the regulatory process under the Land Act discussed above, the Crown, as 
a matter of course consults with potentially affected First Nations (Land Use Operational

Policy, Oil and Gas, Crown Land Administration Division, Ministry of Agriculture and 
Lands, Effective August 16, 2004, www.al.gov.bc.ca/clad/leg_policies/policies/oil_gas.pdf). 
The challenge for TransCanada will be to minimize the risk of litigation, by ensuring that 
the federal and provincial Crowns adequately consult ,....-..�,ecislon points where Courts 
may expect aboriginal consultation. This will be a onerous recess, potentially adding 
materially to the time required to secure all approv nd land dispositions for the 
Pro·ect in B.C. 

13 See fOI' example, Arst NaUon Consultation and Accommodation: A Business Perspective, submission to The New Relationship
Management Committee from the B.C. Chamber of Commerce, January 19, 2007, 

y,ww.bcx:hamber.orglflles{PDF/Fltst Nation Consultation Paper-A Business Perspectiye.pdf. 
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Note that we have considered TransCanada's claim that because the Project 

route is subiect to Mineral Reserves and Map Reserves, lands required for the Project J 
I ( 

are "effectively" removed from settlement discussions with First Nations (Application, p. 

2.2-85). In our view, this is not correct. As discussed above, Mineral Reserves and 

Map Reserves are administrative tools highlighting intended uses of Crown surface and 

sub-surface tracts, prior to actual dispositions. They do not create legal interests. 

Rather, it is a matter of Government discretion. In fairness, is seems highly unlikely that 

the Government would offer Crown land that is . required by the Project as part of 

aooriginal settlement negotiations. However, it is also not inconceivable that detailed 

routing may have to be adjusted to avoid particular locations where First Nations make 

strong claims for ownership. The consultation process required In B.C. will create the 

forum for Identifying such First Nations concerns. 

In Alberta, because treaties are settled, there will be considerably less 

uncertainty respecting what aboriginal rights remain and may be impacted by the 

Project, as compared to B.C. However, First Nations enjoy hunting and fishing rights 

pursuant to the terms of the historic treaties in undisturbed areas of the Province and 

certain rights to other traditional practices, such as berry picking, under constitutional 

law. To the extent the Project may impact these rights, the Crown's duty to consult is 

engaged. Consequently, a prudent course would be for the federal and provincial 

Crowns to engage relevant First Nations in a robust consultation process, covering all 

potential government decision points required to advance the Project in Alberta. 

Administratively, the Government of Alberta conducts aboriginal consultation 

under the guidance of its First Nations Consultation Guidelines, issued September 

2006. The Guidelines set out standard procedures for various branches of Government 

upon receipt of applications that may impact aboriginal rights, including Alberta 

Sustainable Resource Development-charged with issuing pipeline easements on 

Crown land. While the Guidelines offer a framework for consultation, project 

proponents must ensure that actual consultation meets legal standards. For example, 

the Guidelines tend to extensively delegate consultation to project proponents. 
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Increasingly, First Nations are arguing that due to the degree of delegation, the Alberta 
I 

Crown has failed to consult adequately. 

6. North American Free Trade Agreement ("NAFT A")

NAFTA did not exist at the time the NPA approvals were granted to 

TransCanada and the NPA was not grandfathered under NAFTA. It is possible that 

certain NAFT A issues could arise which would potentially cause significant delays to the 

advancement of the pipeline proposal. It is worthwhile noting that the above referenced 

Joint Alliance/Enbridge submission expressly raises NAFTA Issues as an area of 

concern. As such, it is apparent that these parties, and likely others, are attuned to this 

basis for challenging a TransCanada Application under the NPA. 

As stated, the NPA was not grandfathered with the passing of the continent wide 

free trade agreement. Therefore, having regard to the current context in which the NPA 

must operate, the issue arising with respect to the TransCanada Application is whether 

the provisions of NAFT A could impact the operation of, and thereby TransCanada's 

reliance on, the NPA. Further, assuming that a challenge was brought in respect of 

whether the NPA Is inconsistent with NAFTA, an issue arises regarding whether such a 

challenge could impact the timing of the TransCanad? proposal. While we have not 

made a definitive determination as to whether the NPA is inconsistent with NAFTA, it is 

our view that there is a risk that a challenge could be brought on the basis that the NPA 

is not consistent with NAFTA. In a submission by Enbridge and Alliance, Facts about 

the Alaska-Canada Natural Gas Pipeline, these parties state: 

Fact: The NPA preceded the NAFTA by many years, and 
was not grandfathered under NAFT A. 

Fact If the NPA process were to result in preferences for 
the use of Canadian goods and services, those preferences 
may be in conflict with Canada's NAFT A and WTO 
obligations. 

Conclusion: If the federal government confirms the NPA 
project on the basis of purported exclusive rights granted to 
TransCanada/Foothills, any NAFT A investor willing to 
compete for the right to build the pipeline may have a claim 
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for damages against the federal government if not given a 
fair opportunity to compete.84 ::, se. 

Moreover, we note that NAFTA is not specifically identified in the TransCanada 

Project Key Risk Assessment and Mitigation chart provided in Section 2. 7 of the 

TransCanada Application. As such there is a risk that any such challenge to the NPA 
I 

could delay the TransCanada project schedule. The Impact of this timing delay would 

ultimately depend on the basis for the NAFT A challenge, when the NAFT A challenge is 

brought, and the av.enue pursuant to which the challenge is sought to be resolved. Of 

particular interest with respect to the TransCanada Application are Chapters 11 and 12 

of NAFT A. The obligations of a NAFT A member apply to investments, investors and to 

goods and services providers, pursuant to Chapters 11 and 12 of NAFT A. 

One of the underlying principles of NAFTA is non-discrimination. Two 

fundamental principles of non-discrimination implemented by the NAFT A are the 

requirements for "national treatment" and the application of most-favoured nations 

treatment, as noted in the preamble to NAFTA 102. National treatment requires that a 

member nation such as Canada treat investors and investments, and goods or service 

providers, of other member nations no less favorably than its own. 85 That is, rules 

cannot be structured so as to favour local companies, and rules cannot interfere with 

the . conduct of an investment, including the requirement for the purchase of local 

materials or services. The concept of most-favoured nations requires that a NAFT A 

country give to other NAFT A members the best treatment that may be given by the 

NAFTA country to other NAFTA members or to non-NAFT A members. Questions could 

" �lmllar1y, in a Staff Report of the Federal Energy Regulatory Commission (January 18, 2001): United States Senate Committee 
on Energy and Natural Resources - Alaska Natural Gas Transpor1atlon Act, the FERC Itself raised NAFTA stating 'Mth respect to 
lntematlonal consideration: "The 1979 Agreement Between the United States or America and canada on Principles Applicable to a 
Northern Natural Gas Pipefine, •.. specifies the route of the ANGTS and contains numerous conditions applicable to the system. . •. 
To the extent that part!C\Jlar proposalo either favour or disfavour transportation of either American or Canadian gas supplies, the 
provisions of the U.S.-Canada Free Trade Agreement and the Northam American Free Trade Agreement might be relevant· 
15 The United States of America and Canada Agreement Concemlng Transit Pipelines �n force 1 October 19IT) (the "Transit
Treaty"), also appears to prohibit discriminatory treatment in respect or a Transit Pipeline or hydrocarbons In transit. For example, 
Article 3 of the Transit Treaty precludes a public authority in either canada or the United States from imposing any fee, duty, tax or 
other monetary charge on or for the use of any Transit Pipeline unless the charge would also apply to other similar pipelines -Mthln 
Its jurisdiction. Similarly, Artide IV (2) requires that all regulations, requirements, terms and conditions Imposed v,;tt, respect to 
Transit Plpelines and the transmission of hydrocarbons through a Transit Pipeline shall, under substantially similar circumstances 
with respect to all hydrocarbons transmitted In similar pipelines, excepting Intra-provincial and Intra-state pipelines, be applied 
equally to all persons and in the same manner. 
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arise regarding whether the existing requirements of the NPA are consistent with the 

above provisions. 

We note that NAFTA 1108 permitted the Parties to NAFTA to make reservations 

and exceptions from the provisions of NAFTA to identify circumstances where existing 

non-conforming measures were maintained by a Party at the federal level. Notably, 

Canada did not make a reservation in Annex I to the NAFTA with respect to the NPA. 

As a NAFTA country, Canada must extend to investors and investments of other 

NAFTA countries national treatment with respect to the establishment, acquisition, 

expansion, management, conduct or operation of investments.86 In this regard, NAFTA 

1102: National 'Treatment states: 

1. Each Party shall accord to investors of another Party
treatment no less favourable than that it accords, in
like circumstances, to its own investors with respect to
the establishment, acquisition, expansion,
management, conduct, operation, and sale or other
disposition of investments.

2. Each Party shall accord to investments of investors of
another Party treatment no less favourable than that it
accords, in like circumstances, to investments of its
own investors with respect to the establishment,
acquisition, expansion, management, conduct,
operation, and sale of other disposition of
investments.

NAFT A 1103 imposes the most-favoured nation ("MFN") obligation on Canada, 

requiring that Canada treat investors of other NAFTA countries no less favourably than 

it treats any investor of a NAFTA or non-NAFTA country.87 NAFTA 1103: Most­

Favoured-Nation Treatment provides as follows:88 

1. Each Party shall accord to investors of another Party
treatment no less favourable than that it accords, in
like circumstances, to investors of any other Party or

----------

.. NAFTA 1102. 
" NAFT A requires a Party to accord to Investors of another Party and to Investments of Investors of another Party the better 
treatment required by Articles 1102 and 1103. 
• Pursuant to Annex IV, Canada took an exception to the MFN treatment in respect of bilateral or multilateral agreements in force or 
signed prior to the entry Into force of NAFTA.
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of a non-Party with respect to the establishment, 
acquisition, expansion, management, conduct, 
operation, and sale or other disposition of 
investments. 

Each Party shall accord to Investments of investors of 
another Party treatment no less favourable than that it 
accords, in like circumstances, to investments of 
investors of any other Party or of a non-Party with 
respect to the establishment, acquisition, expansion, 
management, conduct, operation, and sale or other 
dispositions of investments. 

w 

Further, NAFT A 1106 imposes performance requirements with respect to the 

establishment, acquisition, expansion, management, conduct or operation ofi an 

investment of an investor of a Party in its territory. In this regard, NAFTA 1106 prohibits 

the imposition or enforcement of certain performance requirements, including the 

following: 

(i) to export a given level of goods or services;

(ii) to purchase, use or accord a preference to goods
produced or services provided in its territory, or to 
purchase goods or services from persons in Its
territory.89 

Therefore, treatment that favours locals over foreigners that in some form harms 

the foreigner could be the basis for a claim against NAFT A. 

Although NAFT A 1106(6) provides an exception for measurE;is that are necessary 

to secure compliance with laws and regulations that are not Inconsistent with the 

provisions of NAFT A, as long as such measures are not applied in an arbitrary or 

unjustifiable manner or do not constitute a disguised restriction on international trade or 

investment,90 it is arguable that such an exception is not applicable to the circumstances 

considered herein. 

19 NAFTA 1106(1Xc). This prowion of NAFTA ls the basis for a Notice of Intent to Submit a Claim to Arbitration Under NAFTA 

Chapter Eleven, brought by Mobil Investments Canada Inc. 
80 NAFTA 1106(6) also provides an exception for measures nec-essary to protect human, animal or plant life or health or neoesaary 

for the oonservation of living or noo-Ovlng exhaustible natural-resources. 
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NAFT A also imposes requirements with respect to the provlsloh of "cross-border 

services" pursuant to Chapter 12 of NAFT A . The cross-border provision of a service is 

defined In NAFTA 1213 as follows: 
.. 

. . . means the provision of a service: 

(a) 

(b) 

(c) 

from the territory of a Party into the territory of another A'� 
Parfy; 

in the territory of a Party by a person of that Party to a 
person of another Party; or 

by a national of a Party in the territory of another 
Party.91 

NAFT A Chapter 12 also imposes •national treatment" and •most-favoured 

nations" requirements on member nations. NAFT A 1202 requires the following national 

treatment: 

� . Each Party shall accord to service providers of 
another Party treatment no less favourable than that it 
accords, in like circumstances, to its own service 
providers. 

2. The treatment accorded by a Party under paragraph 1
means, with respect to a state or province, treatment
no less favourable than the most favourable treatment
accorded, in like circumstances, by that state or
province to service providers of the Party of which it
forms a part.

Further, NAFT A 1203 requires a NAFT A country to extend the most-favoured 

nation tr�atment to service providers of other NAFT A Parties. NAFTA 1203 provides as 

follows: 

Each Party shall accord to service providers of another Party 
treatment no less favourable than that it accords, in like 

11 NAFTA provisions respecting services apply generally to the provision of services, except for financial services covered by

NAFTA 14; enumerated air services; procurement by a Party or state enterprise; subsidies or grants provided by a Party or state 

enterprise. 
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circumstances, to service providers of any other Party or of a 
non-Party.92

In our view, arguments could be advanced that certain provisions of the NPA, 

including those contained in the Agreement which is appended to the NPA, are 

inconsistent with the provisions of NAFTA. Further, arguments exist that the provisions 

of the NPA which require Canadian participation, and indeed maximum participation of 

Canadians, are contrary to the NAFT A provisions requiring national treatment in respect 

of both investors and cross-border trade in services. 

While arguments exist to suggest that the NPA is contrary to NAFTA 

requirements, it is also arguable that the NPA does not provide any advantage to 

Canadian nationals, investments or investors, or goods and services, and that what the 

NPA requires is that goods and services be procured on a generally competitive basis, 

without exclusion of any NAFTA members. For example, while the purposes of NAFTA 

set forth in Section 4 of the legislation do support the "highest possible degree of 

Canadian participation", the legislation also arguably requires that the procurement of 

goods and services be "on generally competitive terms". Arguably, the requirement for 

competitive terms is not to the exclusion of investors or enterprises of other member 

nations. 

Similar wording respecting the requirement for competitive terms is found in the 

Agreement between Canada and the United States. That is, while part of the preamble 

requires the maximization of industrial benefits to the United States and Canada, 

Section 7 requires the adoption of "generally competitive terms for the supply of goods 

and services". Arguably, such is not to the exclusion of investors or enterprises of other 

member nations. 

Further, while the Tenns and Conditions Imposed by Schedule Ill to the NPA on 

the Certificates granted pursuant to Section 21 of the NPA require Canadian 

participation, It is debatable whether such provisions provide an advantage to Canadian 

participation. Indeed, Section 10 which requires the establishment of a procurement 

• NAFTA requires a Party to accord to service providers of another Party the better treatment required by Ar1icles 1202 and 1203:

NAFTA 1204. 
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program does not require Canadian participation to the exclusion of others NAFT A 

members. Rather, the provision requires that Canadians have a "fair and competitive 

opportunity to participate in the supply of goods and services." The requirement for 

Canadians to have a fair opportunity to participate does not appear to violate the 

NAFT A requirements. 

Further, the above cited passage from the submission made by Enbridge and 

Alliance suggests that arguments could be made that NAFT A investors who are not 

provided a fair opportunity to compete for the project may have a basis for a NAFT A 

claim. The fact that Foothills was issued the Certificates pursuant to the NPA does not 

in itself suggest that Foothills was preferred over other investors or that others were not 

provided a fair opportunity to compete for the pipeline. Indeed, the Certificates were 

issued to Foothills after a lengthy regulatory process, pursuant to which other parties 

had an opportunity to participate and present competing proposals. However, it is not 

clear that such a public process would necessarily preclude a current NAFTA challenge 

if the Canadian Government took measures to preclude consideration of other 

proposals, such as a Greenfield option that parties proposed pursuant to a NEB 

process. 

While no final detennination is made herein with respect to whether the NPA is 

inconsistent with the NAFT A provisions, in our view, the NAFTA provides another 

ground for dispute for interested part.ies that could result in a delay to the construction 

and operation of the TransCanada proposal. Of interest is the fact that the joint 

submission, dated April, 2005, made by Alliance Pipeline and Enbridge Inc. and the 

FERC Staff Report cited above regarding the Project expressly raised NAFT A issues. 

In our view, this is indicative of the fact that parties are aware of this ground of dispute 

and could seek to make use of NAFT A as a basis for challenging TransCanada's 

Application under the NPA. 

7. Alberta Component of the Overall Project

TransCanada's Application is unclear with respect to the precise facilities that will 

be utilized to transport the Alaskan based gas once it reaches the B.C./Alberta border. 

DMSLcpl\061301\00001 llS466'9v3 



- 70-

While TransCanada identifies certain benefits associated with the use of Transportation 

by Others, it appears that these comments are made solely in the context of using 

TransCanada's "Alberta System". In our view, it is likely that certain other pipeline 

carriers, including Alliance and Spectra, will argue that excess capacity (or Inexpensive 

expansibility) on existing pipelines should be used for transportation of Alaskan based 

natural gas. The information filed in the ongoing Alberta Inquiry into NGL matters, as 

well as a recently released report by the Canadian Energy Research Institute, forecast 

that existing pipelines will have significant excess capacity by the time the Project is 

proposed to be In-service. Should TransCanada demonstrate a willingness to work

jointly with third party carriers, it may be able to reduce the impacts ass�ciated with 

debates that would likely otherwise ensue. To the extent that TransCanada would be 

relying upon NEB or Alberta Utilities Commission approved facilities in Alberta (versus 

pursuant to the NPA) there will be a ready forum for such a debate. 

8. Acquisition of Land Rights

Subject to the issues discussed below, it appears that TransCanada has 

obtained an "easement" across the Yukon. The same does not appear to be the 

situation with respect to both British Columbia and Alberta, where TransCanada does 

not have any secure rights to the necessary rights-of-way across these two Provinces. 

The acquisition of such rights could take a considerable amount of time; and provide 

leverage to affected stakeholders. While the NPA approvals would clear1y give 

TransCanada an advantage over any third party pipeline proposal, particular1y in the 

Yukon, the completion of the required land acquisition process could create material 

delays. Based on its AGIA Application, the precise manner in which TransCanada 

proposes to handle outstanding land acquisition matters is unclear. A number of 

specific matters are discussed below. 

a. Validity of TransCanada's Assessment of Its Land Rights in
the Yukon

As discussed above, TransCanada's Application asserts that an easement has 

been acquired across Yukon lands for purposes of the Project and further, that certain 

lands have been reserved by virtue of "reservations by notation". The following sections 
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provide additional detail on the status of the easement and the reservations by hotatlon 

In respect of required land rights fo, the Project through the Yukon, given the 

importance of these matters. 

(i) The Yukon Easement

By written grant dated November 28, 1983, Her Majesty the Queen in right of 

Canada granted to Foothills Pipe Lines (South Yukon) Ltd. ("Foothills") an easement to 

lay down, construct, operate, maintain, inspect, patrol (including aerial patrol), alter, 

remove, replace, reconstruct and repair a gas pipeline across the lands which are 

shown in the plans, profiles and books of reference (the "Easement") as certified by the 

Designated Officer of the Northern Pipeline Agency. 

The grant of Easement was expressly made subject to the terms of a November 

24, 1983 Agreement as between Her Majesty and Foothills, as amended (the 

"Agreement''). Pursuant to the Agreement, Foothills agreed to pay an annual fee to Her 

Majesty for the right within the right of way to enter upon and clear and lay down, 

construct, operate, maintain, inspect, patrol (including aerial patrol), alter, remove, 

replace, reconstruct and repair the pipeline (the "Rights"). These Rights are subject to 

(1) the payment by Foothills of the annual fee and (2) any nghts previously granted with

respect to the lands which are the subject of the Easement.93 Foothills agreed pursuant

to the terms of the Agreement that it would not exercise its Rights under the Easement

without first having obtained the Minister's written consent to do so (the "Section 1

Consent"). Based on the information available, it does not appear that the Section 1

Consent has been obtained from the Minister at this time.94 Notwithstanding, we are not

aware of any reason that would prevent TransCanada from fulfilling the requirements to

obtain the necessary consent.

Based on our review of publicly available documentation, Foothills does appear 

to hold an easement in the Yukon which it has held since November 28, 1983. The 

Easement appears to be in the name of "Foothills Pipe Li11es (South Yukon) Ltd.", rather 

than being held on Foothills' behalf by the NP Agency, as suggested by TransCanada. 

n See page 2 of the AgreemenL 
94 The Minister currently responsible for the Northern Pipeline Ao,Jncy Is The Honourable Gary Lunn, P .C., M.P.
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Note that while the Certificate of Title 84Y726 dated July 6, 1984 in respect of the 

Easement does not show any "previously granted rights", we have not at this time 

undertaken a detailed analysis of the certificates of title in relation to the lands which are 

the subject of the Easement across the Yukon to assess whether these lands may be 

subject to any "rights previously granted". 

The fact that Foothills has not received the Section 1 Consent may be important 

for purposes of assessing the term for the Easement. The initial term for the Easement 

was for a 25 year period from November 28, 1983 (i.e. to November 27, 2008). 

However, this initial tP.rm was subsequently extended by agreement dated November 4, 

1992 to 25 years from either the date that the Minister provides Section 1 Consent QC 

September 20, 2012, whichever first occurs. The Easement would then continue at 

Foothills' option for 24 years, provided that (1) notice to extend is given at least 6 

months prior to the end of the 25 year term and (2) the rights under the easement 

"continue to be exercised by" Foothills. Under the terms, therefore, it is possible that 

the Easement and all rights, licenses, liberties and privileges granted thereunder could 

terminate on September 20, 2012 if Foothills does not give notice to extend, Section 1 

consent is not given, QC if the rights under the Easement did not "continue to be 

exercised by" Foothills.95

Notably, the Easement granted to Foothills is in relation to the following lands: 

Those lands vested in [Her Majesty the Queen] in right of 
Canada in the Yukon Territory, comprising 18.407 hectares, 
more N less, as shown on th€. copies of the plans, profiles 
and books of reference certified by the Designated Officer of 
the Northern Pipeline Agency pursuant to subsection 6(2) of 
the Northern Pipeline Act and provided to the member of Our 
Privy Council for Canada, designated to act as the Minister 
for the purposes of that Act, by the grantee pursuant to the 
provisions of subsection 37(2) of the said Act, a copy of 
which plans, profiles and books of reference has been filed 
in The Land Trtles Office at the City of Whitehorse in the 
Yukon Territory as Instrument No. 67550. 

15 The Minister may terminate the Easement if the Agreement Between Canada and Iha United States of America on Principles

Appl/cab/a to a Northern Natural Gas Pipeline Is terminated prior to the date on which the Section 1 Consent Is given. 
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[Emphasis added.] 

We have been unable to obtain from Yukon Land Titles offices all of the plaris, 

profiles and books of reference certified by the Designated Officer. Therefore, we have 

not been able to confirm whether the plans, profiles and book of reference certified by 

the Designated Officer conform to the current route proposed in the TransCanada 

Application. Should TransCanada's currently proposed route deviate from that certified 

by the Designated Officer, TransCanada woula require additional land rights in the 

Yukon. This requirement could delay the construction and operation of the pipeline. 
0 

We observe that the initial section of the plans, profiles and books of reference 

show the pipeline entering into the Yukon through Beaver Creek. The NPA and the 

Agreement describe the route through Boundary and Border City, Alaska. The 

implications of this discrepancy have not been examined at this point. Further 

information in the form of the plans, profiles and books of reference, and Certificates of 

Title subject to the Easement, would be beneficial in further assessing the validity of 

TransCanada's claims in this regard. 

I>. Reservations by Notation 

As discussed above, the TransCanada Application states that certain lands have 

been reserved for the purposes of the Project by virtue of "reservations by notation". 

We have been unable to find reference to "reservations by notation" in land documents 

of the Yukon in order to assess the status or nature of such "reservations by notation". 

However, it appears that a "reservation by notation" is essentially the same as a 

"map notation", which reserves certain lands for a particular purpose. No legal 

documentation or rights are granted pursuant thereto. Notwithstanding, to the extent 

therefore, that lands required for compressor station sites, access roads, stockpiles and 

borrow pits in respect of the Project are subject to a map reserve, or a "reservation by 

notation", TransCanada's assertion that such lands have been reserved for the Project, 

may be accurate. 
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The TransCanada Application, as well as a slide presentation by TransCanada in 

April 2007,96 suggest that the "reservations by notation" are held by the NP Agency,

rather than Foothills or any other Government department. We have not been able to 

confirm that the NP Agency, in fact, holds reservations by notation in respect of these 

lands. Interestingly, we understand that the policy of the Lands Branch is to grant 

reservations only to Government. As the NP Agency is an agency of the Canadian 

Federal Government, it is possible that the NP Agency would hold a land tenure other 

than a "reservation by notation", such as a lease or other form of land tenure in respect 

of the lands required for compressor station sites, access roads, stockpiles and borrow 

pits. However, this is not clear from the information available at this time. In our view, 

further investigation is required in order to confirm the current status of the asserted 

reservations by notation. 

Finally, TransCanada acknowledges that land use permits will still be required for 

use of the lands which are subject to the reservation by notation.97 The key point to 

understand is that these reservations by notation do not provide any legal entitlements 

to Foothills. Access to vacant Crown land in the Yukon requires that an application be 

made to the Yukon Government- Lands Branch, which regulates land use permitting.98

Further, in addition to the Land Use permits, Section 4 of the Agreement requires 

Foothills to consult with Her Majesty as to the appropriate location for above ground 

facilities. It is not clear whether such consultation has taken place between Her Majesty 

and roothills with respect to the location of such facilities, or the location of the 

corresponding reservations by notation, and therefore it is not clear whether locations 

for compressor station sites, access roads, stockpiles and borrow pits have actually 

been finalized between Foothills and the Minister. 

• State of Alaska - Senate Judiciary/House Resources Testimony (April 13114, 2007).
91 Section 2.2, Development Plan, Section 2.2.4.2, page 2.2•84. The Yukon Government Lands Branch regulates land use
permitting for a variety of uses, Including site clearing or earth worl<s; constructing new roads, trails, or accesa; clearing or lnstalUng
utility rights-of-way, or conducting gecrtechnlcat or hydrological studies. Land use ls regulated pursuant to the Territorial Land
(Yukon) Acl, S.Y. 2003, and associated regulations.
"Prior to April 1, 2003, land management In the Yukon was handled by the federal Department of Indian and Northem Aflalrs.
These responslblntles have now been transferred to the Yukon Govemmenl 
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If private lands are required by Foothills in the Yukon, the Yukon Surface Rights 

Board has the jurisdiction to consider unresolved matters in relation to Yukon lands and 

may provide an avenue pursuant to which disputes about access on Yukon lands can 

be resolved.99 We have not further assessed this option as the TransCanada

Application does not make reference to the need for privately held lands in the Yukon. 

In conclusion, the status of the reservations by notation is not clear. Assuming 

that certain lands have been reserved pursuant to "reservations by notation", the 

reservations may provide a timing advantage to TransCanada, to the extent that such 

reservations would preclude over1apping interests and delineate locations for such 

facilities or access roads. However, the reservations do not appear to provide to 

Foothills any legal interest in the subject lands or any significant timing advantage. 

TransCanada will still need to proceed with acquiring land rights and other approvals, 

including land use pem,its, that could result in timing delays.100 

c. Validity of TransCanada's Assessment of Its Land Rights In
British Columbia

The TransCanada Application notes that it will need to obtain rights to Crown and 

privately held lands in British Columbia.101 The Application states:

There is a map reserve 1640 yards wide held In the name of 
Foothills Pipe Lines Ltd.102 

As well, the Application states: 103 

All Provincial Crown land required for the pipeline is subject 
to Mineral Reserves under the provincial Mineral Act and the 
Mining (Placer) Act, and Map Reserves under the Land 

"Yukon Surface Rights Board Act, S.Y. 1994, c. 43, c. Y-4.3. 
100 Whlle TransCanada acknowledges the need fC)( a land use permit, there are several other pennlts that would potenually be
required for purposes of constructing and operating the APP: work within right of way permit Issued by Department of Highways; 
explosives storage Issued by Natural Resources Canada; transport of dangerous goods Issued by Department of Hlgl'Nays; waste 
slOrage approvals; Umber cutting; permits and authorizations for quarries. 
1
°' Executive Summary , page 12; Section 2.2, Development Plan, SecUon 2.2.4.2, page 2.2-85.

1111 Project Description, page 2.1-9. 
'°' Development Plan, page 2.2-84 to 85. 
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Act.104 While neither instrument creates a legal Interest in
Foothills, the effect is to give notice of intended use to all 
others and effectively removes Provincial Crown land from 
settlement discussions with First Nations. 

To perfect its interest in Provincial Crown land Foothills will 
require a License of Occupation under the Land Act. 

With respect to the required rights across Crown land in B.C., the TransCanada 

Application states that a license of occupation will be required under the Land Act, 

R.S.B.C. 1996, c. 245. Section 39 of the Land Act in British Columbia states that the 

Minister· "may issue a license to occupy and use Crown land called a license of 

occupation, subject to the terms and reservations the Minister considers advisable." In 

our view, Foothills will not only require a License of Occupation entitling It to occupy 

Provincial Crown land, but may also require a right of way/easement over such lands, 

pursuant to Section 40 of the Land Act. Notably, any person may object to the 

application for a Crown land disposition at any time before a disposition is made.105

Further, after a hearing into such objection, an appeal may be taken to the B.C. 

Supreme Court and then to the B.C. Court of Appeal with leave of a justice of the Court 

of Appeal, all of which could extend any time frame for obtaining a Crown disposition in 

British Columbia. 

The TransCanada Application states that all Provincial Crown land required for 

the Project is subject to Mineral Reserves under the Mineral Act and the Mining (Placer) 

Act, and Map Reserves under the Land Act. However, the TransCanada Application 

acknowledges that neither the Mineral Reserves nor the Map Reserves creates a legal 

interest in Foothills. Rather, TransCanada states that the effect of these Reserves is "to 

give notice of Intended use to all others".106 As such, the required land rights will still 

need to be acquired. 

'°' The footnole as found in the Application states: Order in Council No. 922, B.C. Regulation 100/1977 and order in Council No. 
923, B.C., Regulation 101/1977, made under the Mineral Act R.S.B.C. 1960, c. 244, s. 12(5) as umended (repealed and replaced by 
the Mineral Tenure Act R.S.8.C., c. 292); Placer Mining Act S.8.C. 1974, c. 63, s.13 as amended (repealed and replaced by the 
Mineral Tenure Act R.S.8.C. 1996, c. 292). NDtwllhstanding the repeal or [sic] both the Mineral Act and the Placer Mining Act. the 
mineral reserves created by the above referenced Orders in Council remain in tun force and effect through 22(3) of the Mineral

Tenure Act. 
,ca Section 63, Land Act. 

•ca Section 2.2, Development Plan, Section 2.2.4.2, page 2.2-85.
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n 0 6 d. Validity of TransCanada1s Assessment of Its land Rights In
, Alberta 

The TransCanada Application acknowledges that Foothills WIii reqUire land rights 

in Alberta across both Provincial Crown lands and privately held lands for purposes of 

the construction and operation of the Project in Alberta.107 The Application states: 

Both Provincial Crown (65-75%) and privately held (35-25%) 
lands are required to construct and operate the pipeline In 
Alberta. Foothills holds a Consultative Notation with respect 
to Provincial Crown lands. While this does not establish any 
form of legal tenure it does identify a pipeline corridor and 
provides Foothills with the opportunity to review and 
comment upon any conflicting proposed development near 
that corridor. 

To secure land tenure with respect to Provincial Crown 
lands, Foothills will be required to enter into a Pipeline 
Agreement (right-of-way) or a Pipeline Installation Lease 
(other pipeline facilities) under the Public Lands Act.

As the route that would be followed by the Project in Alberta has not been 

specified, we have not been able to confirm that Foothills holds a "consultative notation" 

with respect to all Provincial Crown lands in Alberta. While the TransCanada 

Application recognizes that the "consultative notation" held by Foothills with respect to 

the Crown lands does not establish any form of legal tenure, the Application notes that 

the notation "does identify a pipeline corridor and provides Foothills with the opportunity 

to review and comment upon any conflictiRg proposed development near that 

corridor. "108

! 

In Alberta, a "consultative notation" or "CNT" is used by Governmental agencies 

to register an interest in certain lands. Where an industry member uses a "consultative 

notation", the notation is referred to as a "consultative notation company" or "CNC" 

which records the interest of a non-governmental agency with a justified interest in the 

land and which wishes to be consulted prior to any commitment or disposition on the 

107 Section 2.2, Development Plan, Section 2.2.4.2, page 2.2-85. See also, Executive Summary, page 12.

'°' Section 2.2, Development Plan, Section 2.2.4.2, page 2.2-85. 
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land.109 Therefore, where a surface disposition is proposed, the holder of a CNC in

respect of that same land is advised. However, the CNC does not restrict land uses 

and provides no authority for the holder of the CNC to have any proposed disposition 

rejected or to have any conditions imposed on the proposed disposition. 

It is our view that the "consultative notation" does not provide Foothills with 

anything more than the right to be consulted if a disposition is proposed in respect of 

lands for which it holds a CNC. Therefore, Foothills would be required to apply to 

Alberta - Sustainable Resource Development ("ASRD") to acquire necessary land rights 

over Provincial Crown Lands and would be required to address concerns raised by First 

Nations with respect to any impact on their traditional uses and rights. As 

acknowledged, Foothills would be required to acquire an agreement (for either a 

pipeline or a right of way installation 110) and a pipeline installation lease (generally off

right-of-way) pursuant to the Public Lands Act, RS.A. 2000, c. P-40 and the 

Dispositions and Fees Regulation, Alta. Reg. 54/2000 made pursuant thereto.111

Foothills would also require the consent of any landholder/leaseholder should any of the 

required lands be occupied.112 From a timing perspective, it is our view that even

assuming that the consultative notations are validated, Foothills would still be required 

to obtain necessary land rights across both Crown and privately held lands for the 

construction and operation of the Project. 

As a more general note with respect to the acquisition of land rights across 

privately held lands, the TransCanada Application does not make assertions with 

respect to acquired land rights across privately held lands or the process for acquiring 

such rights. While we have not undertaken a detailed assessment of the processes 

required for acquisition of land rights across private lands, we do note that the interplay 

ias See publication of Alberta Sustainable Resource Development - Reservation/Notation Type Codes (Last review/updated
February 15, 2006). 
1,. "Right c:I way Installation• Is defined In Section 98(g) of the Dispositions and Fees Regulation as follows: •means any equipment,
apparatus, mechanism, machinery or Instrument that Is Incidental to the operation of a pipeline and Is within a right of way, 
induding, without limitation, (I) a valve, vale box. drip, blow-down, connection, foundation, bridge or support structure for a pipeline 
above the surface, scraper trap and cathodic protection apparatus, and QI) any other Installation that the Minister considers to be a 
right of way Installation." 
111 Pursuant to Section 106 of the Dispositions and Fees Regulation, the maximum term for a pipeline lnstallatioo lease is 25 years:
m Dispositions and Fees RegulaUon, Section 7{1Xd). Foothllls would also require a license of occupaUon pursuant to the PubDc 
Lands Act to construct any structures that could have a negative Impact on the bed and shore of a waterbody. 
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between the NEB Act land acquisition provisions and the NPA provisions is not clear in 

this regard. For example, Section 19 of Schedule Ill (Terms and Conditions) to the NPA 

states: 

When the company ascertains the lands of a landowner that 
may be required for the purposes of a section or part of the 
pipeline, the company shall serve a notice, in a manner and 
in a form to be determined by the Designated Officer, on the 
landowner, which notice shall set out the location of the 
offices of the Agency and the right of the landowner within 
thirty days of being served to make representations to the 
Agency respecting the final route of the pipeline for its 
consideration prior to its approval of the final detailed route. 

Notably, beyond this provision and beyond the provisions under Part Ill of the 

NPA respecting Real Property in the Yukon, there is very little in the NPA respecting the 

process for acquiring land rights, particularly with respect to the acquisition of land rights 

across privately held lands. However, the NEB Act provides for a more detailed land 

acquisition process that empowers the NEB, pursuant to Section 104 of the �EB Act, to 

issue an immediate right of entry order in respect of lands that are the subject of the 

right of entry application. In this regard, Section 104 states: 

104(1) Subject to subsection (2), the Board may, on 
application in writing by a company, if the Board considers it 
proper to do so, issue an order to the company granting it an 
immediate right to enter any lands on such terms and 
conditions, if any, as the Board may specify in the order. 

[Emphasis aaded.] 

As noted previously, the TransCanada application is, at points, unclear in terms 

of the process it expects to umize for consideration of the Project, including the process 

it would intend to utilize to acquire remaining land rights. Notably, TransCanada is 

proposing to complete all right-of-way processes and land acquisition as part of its 

Execution Phase (See Appendix "A"), which is at a critical time for Project development 

and construction purposes. Although TransCanada appears intent on relying heavily 

upon the NPA and the NP Agency for consideration of its proposal, we note that the 

absence of any statutory power in the NP Agency to grant an Immediate right of entry 
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order, where land acquisition is required. The absence of a detailed process in the NPA 

for acquiring required land rights may impede the process of acquiring necessary land 

rights for the Project, which could have an unfavourable impact upon the construction 

and operation of the Project. It is expected that TransCanada would seek to rely on the 

NEB land acquisition process to address such issues. 

While the NPA does not specify a process by Which a pipeline company could 

acquire the lands needed fur the pipeline, we note that section 7 of the NPA stipulates 

that the Designated Officer may, in respect of the pipeline, exercise and perform s•Jch of 

the powers, duties and functions of the Board (with certain specified explicit 

exemptions), as may be delegated to him by the Board. The powers of the NEB relating 

to land acquisition are not listed among the express exclusions. Therefore, it appears to 

be open to the NEB to delegate to the Designated Officer the powers required to assist

TransCanada in acquiring land. While we cannot spe�late on what would be required 

for the NEB to make such a delegation of its powers (or what process would be used), it 

seems that TransCanada could explore this option if it could not otherwise acquire the 

necessary lands. This approach would only apply in a situation where TransCanada 

was seeking to rely upon the NPA and not otherwise involve the NEB directly. 

9. FulfUlment of Existing NPA Terms and Conditions

Even if TransCanada were successful in confining the process for examining the 

Project to the "single window' approach advanced by the NPA, there is the matter of the 

extensive Terms and Conditions attached to the existing approvals. For example, as 

discussed above, the Designated Officer under the NPA can require that additional 

environmental information be filed in support of the Application. As such, it is possible 

that even if TransCanada were to succeed in technical arguments (likely following 

lengthy debate) that CEAA or YESAA do not apply, the Designated Officer could 

impose a similar process to ensure that a complete environmental assessment is 

conducted for the length of the pipeline in Canada. In fact, there may be significant 

pressure to ensure that such an approach ls followed. 
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Additionally, TransCanada will be required to meet other extensive conditions 

prior to commencing construction. The exact process for a consideration of the 

Information filed regarding these matters is uncertain, but could be the source of debate 

if a full public vetting of this matter is not accommodated. 

1 o. Litigation 

In our view, there are likely to be a significant number of "trigger points" which 

could provide the basis for a Court challenge. As noted at the outset, there has already 

been litigation regarding the NEB's Northern Pipelines Decision Involving First Nations 

and Environmental groups. Past experience suggests that such parties are well versed 

in their legal rights and have little hesitation in seeking recourse to the Court system 

when they are aggrievE:ld. Likewise, commercial parties seldom hesitate to commence 

litigation if they are not satisfied with the outcome of commercial discussions. As noted, 

there has already be�n litigation involving a past Foothills Pre-Build application. 

11. Conclusion

In our view, any single item identified above, or the risks acknowledged by 

TransCanada In its AGIA Application, could result in a material delay to the schedule 

detailed by TransCanada in its Application. Given the circumstances that one could 

reasonably expect to evolve following a TransCanada filing, it is foreseeable that 

several of these potential concerns identified above could become a reality. Again, 

much will depend on how TransCanada approaches these matters. Therefore, we 

consider the TransCanada proposed schedule to be aggressive, in the sense that it will 

be difficult to achieve in the time available. While we fully appreciate that TransCanada, 

as the project proponent, may wish to push the shortest possible timeline, it is our view 

that a more realistic schedule would allow time to accommodate delays associated with 

the risks identified in the TransCanada AGIA Application, as well as, the above 

identified considerations. While we agree that the NPA approvals are of value to 

TransCanada (and give it an advantage over any Third Party proponent}, it is our view 

that the five and one-half years proposed by TransCanada for securing major Canadian 

pre-construction approvals following the issuance of the AGIA License, represents a 

OMSLep N>6 I 30N>OOO l '2146649"3 



- 82-

"best case" scenario and would likely be difficult to achieve. It is our view that a· 

timeframe of seven to eight year is more realistic, as it is seen as reasonable to expect 

that at least certain of the issues identified will be raised during the preparation and 

regulatory approval phases of the Project, with the resultant impact on timing. In this 

regard, a seven year timeline may be viewed as a "base case" scenario, with the 

highest probability of success and the eight year end of the range providing a more 

pessimistic view. 

With regard to timing, we would also note that the NP Agency appears to have 

been largely donnant for many years, with only a skeleton staff being employed. While 

public infonnation indicates that the NP Agency has been attempting to have 

discussions with a number of bodies in light of the revived interest in an Alaskan 

pipeline project, there is little tangible evidence to indicate that any material work has 

been done to date. In our view, an extended period of time (up to 18-24 months) could 

be required in order to complete the necessary coordination in order to have all 

administrative bodies in the various jurisdictions address a TransCanada Application in 

an efficient manner. While TransCanada could obviously do some preliminary work 

prior to the establishment of such a coordinated process, it appears that the process 

has not yet commenced and, hence, the starting point for TransCanada's timeline may 

be delayed beyond what it currently expects. 

As stated above, the timeframe required for TransCanada to complete the 

Project and reach its in-service date will be materially impacted by the strategy it 

employs in seeking the required approvals and the process that is adopted for the 

consideration of these matters. If TransCanada proposes or encourages a process that 

is inclusive of all stakeholders and which seeks to address relevant issues and 

concerns, it will enhance the prospect of TransCanada being able to maintain an 

expedited timeline for the Project. In any event, given the significant issues that will 

have to be addressed and the numerous risks that will surround the Project, we 

consider it reasonable to conclude that a certain amount of slippage will occur in 

TransCanada's proposed schedule. 
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We would caution that, while a seven to eight year period' does incorporate a 

certain measure of delay associated with recourse to the Courts or review by another 

Government or Regulatory body, this may not be the "worst case• scenario, as there are 

several events which could trigger litigation that are not mutually exclusive. There could 

be several challenges at different points along the process timeline that could cause 

distinct delays before the specific· issues are resolved. While we acknowledge that 

litigation, in and of itself, does not automatically result in delay, it would require some 

party to assume the litigation risk, if the Project is to continue to move forward while 

these matters are being resolved. Additionally, the- above assessment does not take 

into account the timing consequences of any litigation against TransCanada being 

successful. If this were to occur, an extended period may be required to remedy any 

deficiency that was found by the Courts to exist. In our view, much will be impacted by 

the strategy adopted by TransCanada and whether or not this strategy is designed to 

minimize the process and procedural delays that would be available to intervening 

parties. To the extent that this is done, many of the potential negative impacts to the 

project timeline could be avoided. 

While we consider TransCanada's proposed schedule optimistic, even an 

extended schedule for TransCanada as detailed herein may well be materially shorter 

than any Third Party proponent could achieve. In fairness to TransCanada, it is not 

"starting from scratch", as would be the case for any other proponent with a "Greenfield• 

pipeline proposal. While this is an advantage, our overall view is that it is unlikely to 

allow TransCanada to complete the Project approval phase within the timeframe it has 

outlined. As stated above, much will depend upon the overall approach adopted by 

TransCanada in moving the Project forward. In the end result, it is seen as reasonable 

for the State of Alaska to also examine a timeline of approximately seven years for the 

completion of the required approval processes as part of its overall assessment, in 

addition to the five and one-half period reflected in TransCanada's AGIA Application. 

In summary, we would attach a low probability tn the five and one-half year 

timeframe, but one cannot rule it out completely. If TransCa.,ada adopted an expansive 

approach in its APP filing, that reflected not only current legislative and judicial 
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standards, but also facilitated the open participation of all impacted stakeholders, it is 

likely that TransCanada could minimize the risks associated with certain of the concerns 

identified herein. This scenario could enable it to complete the process in a timely 

manner. 
u 

In this regard, we agree that the timeline provided by TransCanada is longer chan 

that required for a "typical" facilities approval process. In our view, this reflects 

TransCanada's reasonable acknowledgement that an Alaska Pipeline Project 

Application will certainly not be "typical" and will raise a broad spectrum of Issues that 

will take time to address. 

E. RATES AND ACCESS

1. New Versus Existing Facilities

An issue has arisen with respect to whether or not TransCanada could be 

required to make use of existing, underutilized facilities instead of constructing a new 

pipeline to facilitate the transportation of Alaskan natural gas. TransCanada's AGIA 

Application appears to acknowledge that infrastructure requirements in Alberta may well 

be influenced by the amount of available capacity at the time the Project is scheduled to 

be in-service. A key input into this determination is the forecasted decline of Western 

Canadian sedimentary basin sourced natural gas. At this time there appears to be a 

strong consensus that WCSB natural gas will continue its recent decline trend, with the 

direct result that existing pipeline facilities serving certain domestic and export market 

areas will be underutilized by the time the Project would come onstream. The degree to 

which additional facilities are required to service certain market areas, such as the Fort 

McMurray oil sands industry, and the timing of such requirements is fairly uncertain at 

this point in time. 

It is also noteworthy that in its Application TransCanada speaks favourably of the 

option of using Transportation by Others, at least as it relates to its own Alberta system. 

What is unclear is whether TransCanada would be as eager to contract Transportation 

by Others on third party pipelines, such as the Alliance Pipeline. In our view the failure 

to consider using third party pipelines could be a source of contention that would cause 
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such parties to actively intervene in the Project process and urge the NP Agency, the 

NEB and the respective Governments to ensure that existing infrastructure, with 

available capacity is utilized to the maximum extent possible. In our view, to the extent 

that the NEB Is involved in this aspect of the declskl>n making process It would 

enc0urage Transeanada to adopt the most economic and efficient manner to transport 

the subject natural gas. The strategy employed by TransCanada with respect to such 

third parties will greatly inf luence the degree to which this becomes a oontroversial 

matter in any Alaska Pipeline Project proceeding. As discussed above, to the extent 

TransCanada is required or opts to use an NEB process for intra-Alberta facilities, there 

will clearly be a forum available for parties to advocate the use of existing facilities. In 

reality, this may not be a bad thing as otherwise these parties may be forced to seek 

alternative venues (NP Agency or the Courts) which may not have efficient processes to 

consider this issue. 

2. Return on Equity

TransCanada's Application appears to suggest that it would be seeking a Return 

on Equity ("ROE") of 14% for both the U.S. and Canadian portions of the Project. This 

ROE would be substantially in excess of the level of return awarded by the NEB under 

its Generic Cost of Capital Decision. While there is precedent for the Board awarding a 

"Greenfield" pipeline project a higher return than that detennined by the GCC formula, it 

is our view that 14% would be seen as being on the high side in today's return 

environment. The degree to which this becomes a significant issue in any Alaska 

Pipeline Project proceeding will be influenced to a large degree by whether or not 

TransCanada is able to arrive at a Negotiated Settlement for rates as will be discussed 

below. TransCanada may have put this rate on the table because U.S. returns have 

traditionally been higher than for Canadian pipelines and it gives some flexibility in 

negotiations. 

3. NEB Rate Setting Approach

As with Regulatory Tribunals in many jurisdictions, the NEB's rate setting 

authority is contained in its governing legislation and requires that the NEB establish 
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.. 

"just and reasonable" rates for the services provided by the various pipelines uAder its 

jurisdiction. Traditionally, this rate setting authority relied upon a Cost of Service model, 

whereby the rates were set following a litigated process in which the various forecasted 

costs (O&M, Taxes, Depreciation, Return, etc.) were examined, debated and ultimately 

decided upon by the Board. While the NEB's approach to ratemaking shares several 

common elements which the structure utilized by the FERC, there are some material 

differences. 

The NEB's ratemaklng legislation expressly contemplates the concept of 

"negotiated rates" which would see the subject pipeline company reach an agreement 

with shippers/affected parties on the rates to be charged for firm transportation and 

other services. While the NEB is not obligated to accept such a negotiated settlement, 

as it must still make a determination that the subject rates are fair and reasonable, it is 

our experience that a highly supported Negotiated Settlement stands a very good 

chance of receiving approval from the NEB, as filed. In the past, the NEB has accepted 

a variety of negotiated settlements and, in fact, has largely regulated the Group 1 Oil 

and Gas Pipeline Companies (the larger companies such as TransCanada, Enbridge, 

etc.) on this basis for an extended period of time. To a large degree the Negotiated 

Settlement process has replaced the litigated cost of service approach that was 

representative of NEB regulation in the past. 

Therefore, while the NEB has no real experience with a "recourse rate" concept, 

as that term is used before the FERC, it is our view that a similar end result can be 

achieved via a negotiated settlement process. We would observe that the past 

Negotiated Settlements accepted by the Board have been in a variety of different forms; 

and the Board has exhibited considerable flexibility in this regard. Additionally, for 

"Greenfield" pipeline projects the Board has been willing to accept fixed rates that vary 

depending on the duration of the commitment made by shippers and has been willing to 

give priority or guaranteed access to shippers making such firm commitments. 

It is unlikely the NEB will depart from past practice to the extent that it would set 

rates within a range and allow the pipeline the ability to discount at its discretion. This 
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model has not been adopted to date by the NEB, although it has permitted pipelines the 

flexibility to respond to market conditions when setting interruptible service rates. 

Likewise, the concept of levelized rates has not become a common practice 

before the NEB. Notwithstanding, the Board has allowed new pipelines to charge less 

than a Cost of Service rate in the early years (due to market constraints) and then 

charge above Cost of Service rates in later years (when the market can accommodate 

the increases). In short, there is a willingness on the part of the NEB to accept various 

methods of meeting its underlying legislative requirements; and we are of the view that 

a number of reasonable alternatives would be acceptable to the Board. We note that, in 

the context of the Project, there are certain rate making issues addressed in the NPA 

that may influence the final outcome of this issue. 

4. Open Season

While not a common occurrence regarding NEB regulated pipelines, the Board 

has experience with the Open Season concept regarding a number of new pipeline 

projects. The fundamental underpinning for the conduct of an Open Season is the 

requirement that all potential shippers be offered the service under the same Terms and 

Conditions. Therefore, should an initial Open Season result in follow-up negotiations 

with certain Interested Parties, and amendments to the slate of services/benefits being 

offered shippers to induce them to execute Long-Term Finn Transportation Service 

Agreements, it would be necessary for TransCanada to conduct a supplementary Open 

Season (in order to ensure that all parties were offered the transportation service on 

precisely the same Terms and Conditions). Such a supplementary Open Season could 

be conducted quite expeditiously and should not delay the process in a material way. In 

our view, as long as these fairness requirements were met, the NEB would be prepared 

to accept the results of the Open Season process and consider the results as support 

for the subject pipeline proposal. 
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5. Import and Export Requirements

In recent years parties exporting natural gas from Canada to the United States 

have chosen to rely upon Short-Term Export Orders (maximum two year duration) 

instead of seeking approval for Long-Term Export Licenses (maximum term twenty-five 

years). The move away from Long-Term Licenses, which was prevalent up to the mid-

1980s, was largely influenced by two factors. First, the process for obtaining Long­

Term Licenses had become quite complex because of the involvement of Intervenor 

Groups who sought to expand the scope of the investigation conducted by the NEB into 

a consideration of upstream environmental hTipacts. While a standard approach was 

developed to deal with these applications, many parties opted to simply rely upon Short­

Term Orders and avoid the more lengthy and complex process. The second reason 

was a fundamental change in the approach utilized by the NEB and shippers with 

respect to the requirements to make long-term commitments to support pipeline 

expansions and downstream projects. In the past, buyers relying upon the gas supply 

to support their projects (such as downstream pipeline facilities or cogeneration plants) 

required a demonstration of long-term approvals in order to be comfortable with the 

security that the supply would in fact be there. Additionally, pipelines required a long­

term license as a demonstration of supply availability to meet the long-term 

commitments being made by shippers for pipeline transport-'.i•ion service. Finally, 

financial institutions viewed the long-term approval as confirmation of the economic 

viability of the proposed venture and support for the funding they would advance to 

either the pipeline or the downstream project proponent. 

Over time, as the gas supply supporting export transactions moved more to a 

spot market, or hub, pricing approach (versus long-term Purchase and Sale 

Agreements) and pipeline expansions (which were decreasing over this time period) 

were supported by corporate warranty type agreements, parties concluded that short­

term approvals were adequate for these purposes. Additionally, the stability of the 

NEB's regulatory regime and the comfort that short-term Orders would be renewed 

without any significant measure of difficulty reinforced the viaw that the short-term 
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authorizations were indeed adequate to support the associated commercial 

undertakings. 

Notwithstanding the above, in circumstances where significant financial 

commitments are being made and the project is of a long-term duration, it may be 

considered desirable to secure such long-term approvals. It is our experience that a 9-

12 month period would typically be required to obtain a long-term license. A short-term 

order can normally be obtained in less than a week and with minimal supporting 

information. 
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