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Alaska State Legislature

Sponsor Statement

Senate Bill 226 - Vexatious Litigants

SB 226 creates a process in statute for courts to manage the problem of
lawsuits brought by individuals who are “vexatious litigants.”

A vexatious litigant is defined as a person who, among other things,
repeatedly litigates the same claims or previous adverse decisions against the same
parties, files multiple frivolous lawsuits, repeatedly files pleadings or motions that
are frivolous or in bad faith, or repeatedly engages in tactics that arc without merit

or intended to cause unnecessary delay.

This bill allows the court to impose reasonable Icstrictions on vexatious
litigants” access to the court. Under SB 226 a court can require conditions, such as
the posting of security or prefiling review of a complaint by a presiding judge,
before an action filed by a vexatious litigant can proceed. Several states have
passed similar legislation to control the problem of vexatious litigation. The
provisions in this bill are based on California's Code of Civil Procedure.

Vexatious litigation needlessly burdens the resources of the court system,
and creates unnecessary expense for individuals who arc the target of this
litigation in the public and private sectors. It is certainly important to recognize
and protect the individual's right to litigate claims in our court system. SB 226
will only affect those few cases that are clearly without merit. This bill will
provide means for screening out extreme examples of meritless cases before they

are filed. Pleasejoin me in v pporting SB 226.



NFXB

lhe Voice of Small Business'

Alaska February 10, 2008

The llonorable Ilollis French
Slate Capitol Building
Juneau, Alaska 99801-1182

RE* Senate Bill 220 - Vexatious Litigants

Dear Senator French.

On behalfof the National Federation of Independent Business/Alaska, | wish to
express our support for Senate Bill 226. The National Federation of Independent
Business is the largest small-businoss advocacy group in the stale.

A person who, among other things, repeatedly litigates the same claims or previous
adverse decisions against the same parties, files multiple frivolous lawsuits, repeatedly
tiles pleadings or motions that are frivolous or in bad faith, or repeatedly engages in
tactics that are without merit or intended to cause unnecessary delay simply drives up
unnecessary costs for defendants. Eliminating inappropriate and costly litigation is
strongly supported by the members of NI'IB.

This bill allows the court lo impose reasonable restrictions on vexatious litigants’ access
to the court. Under SB 226 a court can require conditions, such as the posting of security

or profiling review of a complaint by a presiding judge, before an action filed by a
vexatious litigant can proceed. Several states have passed similar legislation to control

the problem of vexatious litigation.

Vexatious litigation needlessly burdens the resources of the court system, and creates
unnecessary expense for individuals who are the target of this litigation in the public and
private sectors. This bill will provide means for screening out extreme examples of

meritless cases before they are filed.

We appreciate you sponsoring this important legislation.

Sincerely yours.

Dennis DcWilt
Alaska State Director
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American Law Reports ALR6th
The ALR databases are made current by the weekly addition of relevant new
cases.

(This annotation has not been released for publication in ALR and is subject to
revision or withdrawal).

Validity, Construction, and Application of State Vexatious Litigant Statutes

Robin Miller, J.D.

A state vexatious litigant statute permits restrictions on access to the courts by a litigantjudicially determined to
be vexatious, at least when the litigant is proceeding pro sc. 'Hie purpose of such a statute is to prevent abuse of the
judicial system by those persons who persistently and habitually file lawsuits without reasonable grounds, or who

otherwise engage in frivolous conduct in the courts. These statutes have been consistently upheld by the courts. For
2005). the court held that: (1) the California

example, in Wolfe v. Gcoruc. 385 F. Supp. 2d 1004 CN.D. Cal.
redress of grievances, procedural due

vexatious litigant statute docs not violate litigants’ rights to petition for
process, equal protection, or protection from double jeopardy; (2) the statute is not unconstitutionally vague or
overbroad; (3) the statute docs not impose an excessive fine or constitute an ex post facto law or a bill of attainder;

and (4) the statute does not violate the Supremacy Clause of the U.S. Constitution. This annotation collects and

analyzes the federal and state cases discussing the validity, construction, and application of state vexatious litigant

statutes.
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This annotation collects and analyzes the federal and state cases discussing the validity, construction, and
application of a state vexatious litigant statute. Sucli a statute permits restrictions on access to the courts by a litigant
judicially determined to be vexatious, at least when the litigant is proceeding pro sc.

Some opinions discussed in this annotation may be restricted by court rule as to publication and citation in
briefs; readers arc cautioned to check each case for restrictions. A number of jurisdictions may have rules,
regulations, constitutional provisions, or legislative enactments directly bearing upon this subject. These provisions
arc discussed herein only to the extent and in the form that they arc reflected in the court opinions that fall within the
scope of this annotation. The reader is consequently advised to consult the appropriate statutory or regulatory

compilations to ascertain the current status o f all statutes discussed herein.

§ 2. Summary and comment

The purpose of a vexatious litigant stitute is to prevent abuse of the judicial system by those persons who
persistently and habitually file lawsuits without reasonable grounds, or who otherwise engage in frivolous conduct
in the courts. Such conduct clogs the court dockets, results in increased costs, and is a waste ofjudicial resources

that arc supported by the taxpayers.fFN 11

California enacted the nation's first vexatious litigant statutefFN21in 1963 after suggestions by both the state
bar and the state judiciary.[FN3J This statute was significantly broadened in 1990.IFN41

The next state to act, Hawaii, did not do so until 1993.1FN51 enacting a statute modeled on CalifomiaV..fFN61
Other states followed: Ohio in 1996, fFN7! Texas in 1997JFN8I and Florida in 2Q00.IPN9I The latter two arc also
based on (but are not identical to) California's statute, while Ohio's is dissimilar.

The California statute establishes four tests for vexatiousness; a litigant's satisfying any one is a sufficient basis
fora determination that the litigant is vexatious:

*In the immediately preceding seven-year period, the peison has commenced, prosecuted, or maintained in
propria persona at least live litigations, o'.hcr than in a small claims court, that have been (1) finally determined
adversely to the person or (2) unjustifiably permitted to remain pending at least two years without having been

brought lo trial or hearing.

*After a litigation has been finally determined against the person, he or she repeatedly rclitigates or attempts to
rclitigate, in propria persona, either (1) the validity of the determination against the same defendant or defendants as
to whom the litigation was finally determined or (2) the cause of action, claim, controversy, or any of the issues of
fact or law, determined or concluded by the final determination against the same defendant or defendants as to

whom the litigation was finally determined.

eIn any litigation while acting in propria persona, the person repeatedly files unmcritorious motions, pleadings,
or other papers, conducts unnecessary discovery, or engages in other tactics that are frivolous or solely intended to

cause unnecessary delay.

*The person has previously been declared to be a vexatious litigant by any state or federal court ofrecord in any
action or proceeding based upon the same or substantially similar facts, transaction, or occurrence.

Statutes enacted in Florida, Hawaii, and Texas embrace some or all of the California statute's criteria for a
vexatious litigant, occasionally with modifications. The Ohio statute, taking a different approach, applies lo a litigant
who has habitually, persistently, and without reasonable grounds engaged in "vexatious conduct," which the statute
defines as conduct that either: (1) obviously serves merely to harass or maliciously injure another party to the civil
action; (2) is imposed solely for delay; or (3) is not warranted under existing law und cannot be supported by a good

faith argument for an extension, modification, or reversal o f existing law.

<0 2006 Thomson/West. No Claim to Orig. U.S. Ciovt. Works.
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After a litigant has been determined by the court to be vexatious, all the statutes permit two separate remedies: a

litigant post security for the opposing party's costs in order to continue the litigation, and a

requirement that the
permission before commencing new pro se

prefiling order requiring the |liiigant to receive advance judicial

litigalion.IFN 101

Courts asked to consider the constitutionality of a state vexatious litigant statute have consistently upheld the

statute (§ 4). Some courts have ruled that such a statute docs not apply to criminal or habeas corpus proceedings (8§
5).

Courts have been asked to address various procedural issues in connection with a motion to have a person

a vexatious litigant under the state vexatious litigant statute. Thus, courts have held, under the

declared
7), made in a manner permitted under the statute; that

circumstances, that such a motion was (§ 6), or was not (§
the motion was (§ 8), or was not (§ 9), made by a party permitted under the statute to assert such a motion; that the
10), but did not require the court to issue formal findings (§ H),

statute required prior notice and a hearing (8
13), timely

before a party could be declared a vexatious litigant; and that the motion was (§ 12), or was not (§

under the statute.

In cases resolving substantive issues concerning the propriety of an order declaring a party to be a vexatious

litigant, courts have had to address certain threshold issues. Thus, courts have held, at least under the circumstances,

that a vexatious litigant was (§ 14). or was not (§ 15), required to be a natural person; that a vexatious litigant was

(8 i?)> orwas not (§ 19), required to be proceeding pro se; and that, where a vexatious litigant was required to be a

"plaintiff," a party’s status as a plaintiffwas (§ ]6), or was not (§ 17), supportable.

In cases applying the various definitions of vexatious litigant found in state vexatious litigant statutes, courts

have held, under the circumstances, that a showing that there was no reasonable probability that a litigant would

prevail in the litigation was (§ 20), or was not (§ 21), a prerequisite for a determination that the litigant was

vexatious; that a determination that a party was a vexatious litigant was (§ 22), or was not (§ 23), supportable under
litigant as one who had engaged in persistent

in a state vexatious litigant statute defining a vexatious
litigant was (8§ 24), or was not (§ 25),

a provision

vexatious conduct; that a determination
in a state vexatious litigant statute defining a vexatious liiigant as one who had been

that a party was a vexatious

supportable under a provision
designated as a vexatious litigant in prior litigation; that a determination that a party was a vexatious litigant was (8§
26), or was not (§ 27), supportable under a provision in a state vexatious litigant statute defining a vexatious litigant
in repeated dilatory or frivolous conduct; that a determination that a party was a vexatious

as one who had engaged
in a state vexatious litigant statute defining a

litigant was (8 28), or was not (§ 29), supportable under a provision
vexatious litigant as one who had repeatedly litigated, or attempted to litigate, (he same
that a party was a vexatious litigant was (§ 30), or was not (§ 31), supportable under a provision in a state vexatious
liiigant as one who had commenced a specified number of prior unsuccessful

issues; that a determination

litigant statute defining a vexatious

and that a determination that a party was a vexatious litigant was supportable under an unspecified

litigations;
provision in a state vexatious litigant statute (8§ 32).

In other cases involving substantive issues in connection with a motion to have a person declared a vexatious
litigant under the state vexatious litigant statute, courts have ruled, at least under the circumstances, that neither the
fact that a prior court declined to declare the person to be a vexatious litigant under the statute (§ 33), nor the fact

that a prior court had sanctioned the person for the allegedly objectionable conduct (§ 34), precluded the court from

granting the motion.

In cases addressing the propriety of the issuance, under the state vexatious litigant statute, of a profiling order

requiring a vexatious litigant to obtain advance judicial permission to commence specified litigation, courts have

held, under the circumstances, that the proper party made the motion seeking the issuance of the profiling order (8

35); that the motion seeking the issuance of the profiling order, or the court's order granting the motion, was timely

filed (§ 36); that it was (§ 37), or was not (§ 38), permissible for the oidcr to extend to litigation in which the

litigant was represented by counsel rather than proceeding pro se; and that it was impermissible for the

vexatious
order to extend to litigation commenced in certain courts (§ 39).

In cases addressing the propriety of the issuance, under the stale vexatious litigant statute, of a court order

<0 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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requiring a vexatious litigant to post security in order to proceed with specified litigation, courts have held, under the
circumstances, that a court was not required to hold a hearing (§ 41), or to make formal findings (§ 40), prior to
issuing such an order; that a motion seeking such an order was untimely (§ 42); that the amount ofsecurity required
was (§ 43). or was not (§ 44), supportable; that the court had (§ 45), or did not have (§ 46), discretion in issuing
such an order; that the court properly disposed of unused security (§ 47); that the court improperly specified the
form of the security (§ 48); that a finding that a vexatious litigant lacked a reasonable probability of success with

respect to certain litigation, so as to support an order for security, was (§ 49), or was not (§ 50), supportable; that it

was proper for the order to protect a specified party (§ 51J); and that a litigant's receiving judicial permission to

proceed with certain litigation did not preclude a court from ordering the litigant to provide security in order to

proceed with the litigation (§ 52).

In cases involving the application, rather than the propriety, under the circumstances, ofa prefiling order issued
against a vexatious litigant under the state vexatious litigant statute, courts have held, under the circumstances, that
the litigant sought leave to proceed from the wrong court (§ 53); that the order applied to specific litigation (§ 54);
and that the litigant did not submit a sufficient application for leave to proceed (§ 55).

In cases involving the application of an order, under the state vexatious litigant statute, requiring a vexatious
litigant to post security in order to proceed with certain litigation, courts have held, under the circumstances, that the

order did (§ 56), ordid not (§ 57), apply to the litigant's current litigation.

Finally, in several miscellaneous cases arising understate vexatious litigant statutes, courts have held, under the
circumstances, that dismissal of the action was an appropriate sanction for a vexatious litigant's failure to comply
with the statute or an order issued under the statute (§ 58); that a stay imposed upon the filing ofa vexatious litigant
motion was (§ 59), or was not (§ 60), preclusive ofcertain action by the court; that a vexatious litigant’s appeal was
untimely even taking into account the time expended in complying with a prcfiling order (§ 61); and that a pleading
filed following a court's denial ofa vexatious litigant motion was (§ 62), or was not (§ 63), timely.

§ 3. Practice pointers

A proceeding under a state vexatious litigant statute is just one tool available to rein in litigants who abuse the
judicial system. A court may have inherent power lo restrict a vexatious litigant's access to the courts, IFN I Il or the
party harassed by the litigant may be able to secure an anti-suit iniunction.fFN 121 Furthermore, a court may have
either inherent (FN13) or express statutorvfFN I4| authority to require a party who pursues vexatious litigation, or

the party's attorney, to pay the opposing party's attorney's fees.

A court order declaring a party to be a vexatious litigant is usually considered an interlocutory order that cannot

be appealed until final judgment is rendered in the action.[FN151

The state vexatious litigant statutes enacted to date do not provide a mechanism for that designation, once
bestowed, to be removed, and only one court appears to have considered the question of whether a mechanism
should be provided.!FN 161 According lo the California state vexatious litigants website, a person's name can be
removed from the state list of vexatious litigants only if the court that issued the original vexatious liiigant order

vacates that oidcr.|JFN 17|

Where a state-law claim is asserted in a federal court sitting in a stale that has enacted a vexatious litigant

statute, it appears that a party's status as a vexatious litigant will be determined under federal law, rather than under
the state statute,[JFN18J unless the federal court has adopted a local rule embracing the standards articulated in the

slate statute) FN 191

II. GENERAL PRINCIPLES

§ 4. View that statute is constitutional

Rejecting (lie indicated federal or state constitutional challenges, (he courts in the following cases held that the

state's vexatious litigant statute is constitutional.

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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Legal Encyclopedias

Am. Jur. 2d. Constitutional Law $ 620

Am. Jur. 2d. Costs $ 81

Am. Jur. 2d. Equity $ 27

Am. Jur. 2d. Injunctions 5S 39.78, HU, 204
C.J.S.. Actions $ 73

C.J.S.. Costs t 63

C.J.S.. Equity $ 38

C.J.S.. Injunctions 8 99

Trial Strategy

Cause of Action Under 28 USC 1927 to Recover Excess Costs. Expenses, and Attorneys' Fees for Unreasonable and

Vexatious Multiplication of Proceedings. 19 Causes of Action 447

Additional References

Appellees' Brief fLeonard v. Abbottl. 2004 WL 1873171

Appellant's Reply Brief [Leonard v. Abbottl. 2004 W I, 1292173

Appellant's First Amended BrieffLeonard v. Abbottl. 2004 W I. 828168

California state vexatious litigants website, http:// www.courtinfo.ca.gov/courtadmin/aoc/vexatious.htm
Ohio state vexatious litigants website. http://www.sconet.state.oh.us/Clerk_of_Court/vexatious/

Section 2 Footnotes:

[FN U See Maver v. Bristow. 91 Ohio St. 3d 3. 2000-Qtiio-109. 740 N.F.2d 656 f2000).

[FN21 Sec Cal. Civ. Proc. Code 8 8 39) ct seq. (cfTcctive Sept. 20, 1963).

IFN31 See Taliaferro v. Hoops. 236 Cal. Ann. 2d 521. 46 Cal. Rntr. 147 (1st Dist.1965): McColm v. Westwood

Park Ass'n. 62 Cal. Ann. 4th 1211. 73 Cal. Rnlr. 2d 288 (1st Dist. 1998).

IFN41 Sec CamcrnJo Ins. Amencv. Inc. v. Superior Court. 12 Cal. App. 4th 838. 16 Cal.Rntr. 2d 42 (3d Dist. 1993).

IFNS1 Sec Haw. Rev. Stat. S 8 634J-1 ct seq.
IFN61 See Standard M anagement. Inc. v. Kckona. 98 Haw. 95. 43 P.3d 232 (Ct. App.2001).
II-N71 See Ohio Rev. Code Ann. 8 2323.52 (effective March 18, 1997).

11-NS1See Tex. Civ. Prac. & Rem. Code Ann. $8 1100 1ct seq. (effective Sept. |, 1997).
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fFN91 See Fla. Stat. Ann. 8 68.093 (effective Oct. 1, 2000).

fFN 101 Sec, e.g. Holcomb v. U.S. Bank Nat. Ass'n. 129 Cal. Ann. 4lh 1494. 29 Cal. Rptr. 3d 578 (4th Dist. 20051 (§
54); Bravo v. ismai. 99 Cal. Ann. 4th 211. 120 Cal. Rptr. 2d 879 (4th Dist. 20021 (§ JO).

Section 3. Footnotes:

fFN 111 Sec, e.g., Mclnitzky v. Annie Bank for Savings. 19 A.D.3d 252, 797 N.Y.S.2d 470 (Ist Den't 2005): Jordan
v. Slate ex rel. Dent, of Motor Vehicles and Public Safety. | 10 P.3d 30 (Nev. 2005): May v. Barthet. 886 So. 2d 324

(Fla. Dist, Ct. Ann. 4th Dist. 2004).

fFN 121 See, e.g., Weaver v. School Bd. Of Leon County. 896 So. 2d 929. 197 Ed. Law Ren. 457 (Fla. Dist. Ct. App.
1st Dist. 2005): Howell v. Texas Workers' Compensation Com'n. 143 S.\W.3d 416 (Tex. App. Austin 20041. review

denied, (2 pets.) (Apr. 1,2005).

fFN 131 See, e.g.,, LaMontagne Builders. Inc. v. Bowman Brook Purchase Group. 150 N.H. 270. 837 A.2d 301
(2003): Barnes v. Oklahoma Farm Bureau Mut. Ins. Co.. 2000 OK 55. 11 P.3d 162 (Okla. 2000). as corrected, (July

25,2000) and as corrected, (Aug. 9,2000) and as corrected, (Jan. 16,2001).

fFN 141 Sec, e.g., Gibson v. Decatur Federal Sav. & Loan Ass'n. 235 Ga. Ann. 160. 508 S.E.2d 788 (1998): Lewis v.
Powers. 1997 W 1. 335563 (Ohio Ct. Anp. 2d Dist. Montgomery County 1997): Township of Lower Merion v. OED.

Inc.. 762 A.2d 779 (Pa. Cominw. Ct. 2000).

fFN 151 See, e.g., Stem v. American States Ins. Co.. 2003 WL 1611291 (Cal. Ann. 2d Dist. 2003).
unpublishcd/noncitable, (Mar. 28, 2003); Phillips v. Phillips. 2004 WL 2903519 (Tex. Ann. Houston 1st Dist. 2004).

fFN 161 See PBA. I.LC v. KPOP. Ltd.. 112 Cal. Ann. 4th 965. 5 Cal. Rntr. 3d 532 (2d Dist. 20031 review denied,
(Jan. 22, 2004) (8§ 26), in which the court stated that "[djespite the apparent unfairness of permanently branding a
person as a vexatious litigant, it is unclear how the vexatious litigant determination can be erased in appropriate

cases. The statutory scheme ... does not itself provide a procedural mechanism for dissolving an order declaring a

person a vexatious litigant.”
fFN 171 Sec http:/Avww.courlinfo.ca.gov/couiladmin/aoc/vexfaq.htm.

[FN 181 See Fox v. Pone. R.I.C.O. Bus. Disp. Guide (CCIlI) . : 10010. 2001 WL 167913 (N.D. Tex. 2001)
(unreported opinion); Bcnoza v. Target Personnel Services. 1997 WL 446232 CN.D. Cal. 1997) (unreportcd
opinion). Sec also Carlock v. RMP Financial. 2003 WL 24207625 (S.D. Cal. 2003) (unreported opinion; without
deciding the "Erie question” of whether federal or state law controlled, the court found that the party was not a

vexatious litigant under either standard).

fI'N 19] See Sanders v. ClcanNet of Southern California. Inc.. 135 Fed. Appx. 936 (9th Cir. 2005) (this case may be
of limited or no precedential value due to court rule); Wcissmnn v. Quail Lodge. Inc.. 179 F.3d 1194 (9th Cir. 1999).
Section 4. Footnotes:

IFN201 In Cent. Ohio Transit Auth. v. Tinison. 132 Ohio App. 3d 41. 724 N .E.2J) 458 (10th Dist. Franklin County
1998) (abrogated by, Mayer v. Bristow. 91 Ohio St. 3d 3. 2000-0hio-109. 740 N.E.2d 656 (2000)). the court held
that, while most of the state vexatious litigator statute was constitutional, Ohio Rev. Code Ann. S 2323.52(G).
precluding any appeal from a court's denial of a vexatious litigator's application for leave to proceed with a case,
violated Ohio Const, art. I. 8 16. providing that all courts shall be open, and every person, for an injury to his or her

land, goods, person, or reputation, shall have remedy by due course of law.
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H

Briefs and Oilier Related Documents
Wolfe v. GcorgeN D.Cal.,2005.
United States District Court,N.D. California.
Burton Il. W O I.FE, Plaintiff,
2
Ronald M. GEORGE, ctal.,, Defendants,

No. C 00-1047 SBA.

Nos. 264, 276, 285.
Aug. 22, 2005.

Background: Civil rights action was brought against
state of California, California’'s Judicial Council,
various California trial and appellate judges, and
court services analyst employed by the California
Judicial Council, seeking declaration that California’s
Vexatious Litigant Statute was unconstitutional. The
District Court dismissed action for lack of subject
matter jurisdiction, and plaintiff appealed. The Court
of Appeals, 392 F.3d 358. affirmed in part, reversed
in part, and remanded. On remand, parties moved and
cross moved forjudgment on the pleadings.

Holdings: The District Court, Armstrom:. J., held
that:

(1) statute did not violate First Amendment right to
petition for redress of grievances;

(2) statute was not unconstitutionally vague or
overbroad;

(3) statute did not violate procedural due process
rights of frequent litigants;

(4) equal protection rights were not violated;
(5) doublejeop.udy rights were not violated;

(6) security requirement was not impermissible

excessive fine;

(7) no ex post facto law or bill of attainder was

involved;

(8) no Supremacy Clause violation was involved; and

(9) litigant lacked standing to raise third party claims.

Page |

Judgment for stale.
West Hcadnotcs

(1] Action 13 £ 9

13 Action
131 Grounds and Conditions Precedent
I3k9 k. Unnecessary or Vexatious Actions.

Most Cited Cases

Constitutional Law 92 © =>91

92 Constitutional Law
92V Personal, Civil and Political Rights

92k91 k. Right of Assembly and Petition. Most
Cited Cases
California  Vexatious Litigant Statute, barring
frivolous lawsuits, did not violate First Amendment
right to petition for redress of grievances; suits based
on intentional falsehoods, or knowingly frivolous
claims, were not protected by First Amendment.
U.S.C.A. ConstAmend. |I: West's Ann.Cal.C.C.P. »
391 et seq.

12] Action 13 €=>9

L3 Action
131 Grounds and Conditions Precedent
13k9 k. Unnecessary or Vexatious Actions.
Most Cited Cases

Constitutional Law 92 € =>82(6.1)

92 Constitutional Law
92V Personal, Civil and Political Rights
92kS2 Constitutional Guaranties in General

Q2kS2(6) Particular Rights, Limitations, and

Applications
92kS2t6.11 k. In General. Most Cited

Cases
California Vexatious Litigant Statute was not
unconstitutionally vague, despite claims that pro se
litigants would not understand technical legal terms,
and that judges were given excessive discretion to
determine that litigation was vexatious or lacked
merit. U.S.C.A. Const. Amend. [ West's
Ann.Cal.C.C.P. 8 391 et seq.

131 Action 13 © =*>
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13 Action
131 Grounds and Conditions Precedent
13k9 k. Unnecessary or Vexatious Actions.

Most Cited Cases

Constitutional Law 92 8 ™ =82(6.1)

@ Constitutional Law
92V Personal, Civil and Political Rights
92kS2 Constitutional Guaranties in General

92k82(6) Particular Rights, Limitations, and

Applications
92k82(6.1) k. In General. Most Cited

Cases
California Vexatious Litigant statute was not
unconstitutionally overbroad; there was compelling
government interest in supporting uncluttered
operation of court, and there were safeguards against

suppression of justifiable litigation. U.S.C.A.
Const.Amend. |I: West's Ann.Cal.C.C.P. 391 et
seq.

|4] Action 13 €~*?9

13 Action
131 Grounds and Conditions Precedent
13k9 k. Unnecessary or Vexatious Actions.
Most Cited Cases

Constitutional Law 92 €~>305(2)

92 Constitutional Law
92X11 Due Process oflLaw
921c304 Civil Remedies and Proceedings
92k3t)5 Actions

92k305(2) k. Access to Courts; Rights
to Hearing and Determination. Most Cited Cases
California Vexatious Litigant Statute did not violate
procedural due process rights of frequent litigants;
there were no restrictions placed on right to sue until
after notice and hearing, and claims that suits filed
after entry oforder limiting suit were frivolous would
be resolved on case by case basis. U.S.C.A.
Const.Amend. 14: West's Ann.Cal.C.C.P. 3 391 et

seq.
j5]1 Action 13€ "N 9

13 Action
131Grounds and Conditions Precedent

13k9 k. Unnecessary or Vexatious Actions.

Most Cited Cases

Constitutional Law 92 €7~ 248(1)
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92 Constitutional Law
92X1 Equal Protection of Laws
921<243 Creation or Discharge of Liability
92k248 Costs or Fees
92k24Sfl) k. In General. Most Cited

Cases
Constitutional Law 92 €~'-'249(l)

92 Constitutional Law
92X1 Equal Protection of Laws
92k249 Civil Remedies and Proceedings
92k249f1) k. In General. Most Cited Cases

Costs 102

102 Costs

102V1 Security for Costs; Proceedings in Forma
Pauperis

102k 106 k. Statutory Provisions. Most Cited

Cases
Equal protection rights of frequent litigants were not
violated by California Vexatious Litigant Statute,
requiring them to have complaints screened by court
before filing and to post security; financial barrier
applied only to activities not protected by
constitution. U.S.C.A. ConstAmcnd. 14: West's
Ann.Cal.C.C.P. S 391 et sea.

|61 Double Jeopardy 13511& ~ >22

135H Double Jeopardy

1351111 Proceedings, Offenses, Punishments, and
Persons Involved or Affected

13511k22 k. Particular Proceedings. Most Cited

Cases
California Vexatious Litigant Statute, imposing
restrictions 0Ll persons engaged in frivolous litigation,
did not violate double jeopardy clause; no criminal
sanctions were involved. U.S.C.A. Const.Amcnd. 5:
West's Ann.Cal.C.C.P. 3 391 et seq.

121 Fines 174 © =»1.3

174 Fines
174Kkl.3 k. Excessive Fines. Most Cited Cases

California Vexatious Litigant Statute, imposing
security requirement on litigant found to have
engaged in vexatious litigation, did not violate Eighth
Amendment prohibition on excessive fines; Eighth
Amendment was implicated in criminal and civil
forfeiture proceedings, not involved in present ease.
U.S.C.A. ConstAmend. S; West's Atm.Cnl.C.C.P. S
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391 ct seq.

J8LAction 13€">9
J3 Action

131 Grounds and Conditions Precedent
13k9 k. Unnecessary or Vexatious Actions.

Most Cited Cases

Constitutional Law 92 C = 2?2199

92 Constitutional Law
92V I11Retrospective and Ex Post Facto Laws
92kl 98 Retroactive Operation of Ex Post Facto
Laws
92kl199 k. In Gencial. Most Cited Cases
California Vexatious Litigant Statute, imposing
security requirements when persons with history of
vexatious litigation bring suit, was not ex post facto
law violating Constitution; ex post facto clause
applied only to criminal cases. U.S.C.A. Const. Art.

1. 3% 9.cl. 3. 10,cU ; West's Ann.Cal.C.C.P. S 391

et seq.

191 Action 13 €-">9

13 Action
131 Grounds and Conditions Precedent
13k9 k, Unnecessary or Vexatious Actions.

Most Cited Cases
Constitutional Law 92 €=>82.5

92 Constitutional Law
92V Personal, Civil and Political Rights

92kS2.5 k. Hills of Attainder, Prohibition
Against. Most Cited Cases
California Vexatious Litigant Statute, imposing
restrictions on litigants with history of vexatious
tilings, was not unconstitutional bill of attainder;
statute had valid and non punitive purpose of
protecting courts and other litigants against abuses of
judicial process, rather than purpose of inflicting
legislative  punishment on frequent litigators.
U.S.C.A. Const. Art. 1.$$ 9,eL_3, 10,el. 1.

IH1l Action 13 ® =9

J 3 Action
121 Grounds and Conditions Precedent
13k9 k. Unnecessary or Vexatious Actions,

Most Cited Cases

States 360 €=>1,8.15
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360 Stales
3601 Political Status and Relations
3601(13) Federal Supremacy; Preemption

360k 18.15 k. Particular Cases, Preemption
or Supersession. Most Cited Cases
Absence of any conflicting federal statute precluded
claim that California Vexatious Litigant Statute,
imposing restrictions on persons engaging in
frivolous litigation, violated Supremacy Clause.
U.S.C.A. Const. Art. 6. cl. 2: West's Ann.Cal.C.C.P.

? 391 et seq.
|11| Constitutional Law 92 €=>42.1(1)

92 Constitutional Law
9211 Construction, Operation, and Enforcement of
Constitutional Provisions
92k41 Persons Entitled to Raise Con. titutional
Questions
92k42.1 Particular Statutes or Actionr
Attacked
92k42.1(l) k. In General. Most Cited
Cases
Liiigant lacked standing to raise claims, on behalfof
all persons pursuing pro se claims, that California
Vexatious Litigant Statute was unconstitutional;
litigant was seeking to represent too broad a class, as
statute applied only to those with record of frivolous
litigation. U.S.C.A. Const. Art. 3. 3 2.cl. |I: West's
Ann.Cal.C.C.P. S 391 etseq.

Hurton II. Wolfe, San Francisco, CA, pro se.

David M. Verliev. Sacramento, CA, Tom Blake. CA
State Attorney General's Office, Thomas A. Blake.
Jonathan U. Lee. City Attorney's Office, San
Francisco, CA. for Defendants.

ORDER

ARMSTRONG. District Judge.

This matter comes before the Court on Plaintiffs
Motion for Judgment on the Pleadings [Docket No.
204] and Defendants' Cross-Motion for Judgment on
the Pleadings [Docket No. 276], Having read and
considered the arguments presented by the parties in
the papers submitted to the Court, and having heard
the argument of Plaintiff and Defendants' counsel at
the June 28 2005 hearing, the Court hereby DENIES
Plaintiffs Motion for Judgment on the Pleadings and
GRANTS Defendants' Cross-Motion forJudgment on
the Pleadings.

lIACK(iROUNI)
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A. Procedural Background.

On March 27, 2000, Plaintiff Burton Wolfe
("Plaintiff’), filed a Complaint, in propria persona,
under 42 U.S.C. S 1983. challenging the
constitutionality of California‘'s* 1007 Vexatious
Litigant Statute. Me named as defendants: (1)
Justice Gary Strankman, Chief Justice Ronald
George, Deborah Silva, the Judicial Council of
California, and State of California (collectively
known as the "State Defendants”); and (2) Judge
Alfred Chiantelli, Judge David Garcia, and Judge
Ronald Quidachay (collectively known as the “Judge
Defendants’).

On March 29, 2002, this Court dismissed Plaintiffs
Complaint under Federal Rule of Civil Procedure
12(b~)f1) for Jack of subject matter jurisdiction
pursuant to the Rooker-Feldmait doctrine after
finding that Plaintiffs action appeared to be a de
facto appeal of prior state court decisions. Sei
Rooker v. Fidelity Trust Co.. 263 U.S. 413. 415-16.
44 s.Cl. 149. 68 L.Fd. 362 (1923): District of
Columbia Court of Appeals v. Feldman. 460 us-
462. 4S2-S6. 103 S.Ct. 1303. 73 L.l:d.2tl 206 (19S3).
The Court also dismissed the State Defendants and
the Judge Defendants from the lawsuit. Plaintiff
subsequently appealed.

On December 14, 2004, the Ninth Circuit held that
this Court erred by dismissing the suit under Rouker-
Feldman. See Wolfe v. Strankman. 392 F.3d 35S.
361 (9th Cir.2004). Specifically, the Ninth Circuit
found that Plaintiffs references to his involvement in
prior state court actions went to show that Plaintiff
had standing, and were not dc facto appeals from the
decisions in those prior actions. Id. However, the
Ninth Circuit affirmed the dismissal of the State of
California and the Judicial Council of California on
the grounds that they are not “persons” subject lo suit
under S 1983. Id. at 361. The court further
affirmed the dismissal of the Judge Defendants,
Justice Strankman, and Chief Justice George in his
judicial capacity. Id. Finally, the court reversed the
dismissal of Chief Justice George, in his
administrative capacity, and Ms, Silva, and remanded
to this Court for further proceedings. k.

On February 8, 2005, Plaintiff filed a First Amended
Complaint, in propria persona, on behalf of himself
and on behalfofall persons appearing in the courts of
California without representation, for Declaratory
and Prospective Injunctive Relief, In (he First
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Amended Complaint, Plaintiff alleges that
California's Vexatious Litigant Statute, California
Code of Civil Procedure 8 S 391 €t S., is
unconstitutional. On February 23, 2005, Plaintiff
filed a Motion for Judgment on the Pleadings or, in
the alternative, for Declaratory Judgment. On May
6, 2005, Defendants filed a Cross-Motion for
Judgment on the Pleadings.

B. Statutory Background.

California's Vexatious Litigant Statute (the “statute”)
is codified at California Code of Civil Procedure 8
391 etseq. The statute defines a vexatious litigant as
a person who:

(1) In the immediately preceding seven-year period
has commenced, prosecuted, or maintained m propria
persona at least five litigations other than in small
claims court that have been (i) finally determined
adversely to the person or (>i) unjustifiably permitted
to remain pending at least two years without having
been brought to trial or hearing.

(2) After a litigation has been finally determined
against the person, repeatedly relitigates or attempts
to relitigate, in propria persona, either (i) the validity
of the determination against the same defendant or
defendants as to whom the litigation was finally
determined or (ii) the cause of action, claim,
controversy, or any of the issues of fact or law,
determined or concluded by the final determination
against the same defendant or defendants as to whom
the litigation was finally determined.

(3) In any litigation while acting in propria persona,
repeatedly files unmcritorious*1008 motions,
pleadings, or other papers, conducts unnecessary
discovery, or engages in other tactics that are
frivolous or solely intended to cause unnecessary
delay.

(4) Ihis previously been declared to be a vexatious
litigant by any state or federal court of record in any
action or proceeding based upon the same or
substantially similar facts, transaction, or occurrence.

Cal.Code of Civ. Prnc. j7 301(b)(1)-(4). Pursuant to
the statute, a defendant may move the court to require
the pro sc plaintiff to provide security if the
defendant can make a showing that the plaintiff is a
vexatious litigant and that there is not a reasonable
probability that the plaintiff will prevail in the
litigation against the moving party. See Cal.Code of
Civ. Proc.  391.1. Upon making the requisite
findings, the court may then order the plaintiff to
provide a security T>l that compensates for the
reasonable costs and attorney fees of defending the
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suit. Cal.Code Civ. Proc. 8 2 391.1. 391.3. If the
plaintiff fails to post the security, the action may be
dismissed. Cal.Code Civ. Proc. ? 391.4.

FN1. A “security” is defined in the statute as
an “undertaking to assure payment, to the
party lor whose benefit the undertaking is
required to be furnished, of the party's
reasonable expenses, including attorney's
fees and not limited to taxable costs,
incurred in or in connection with a litigation
instituted, caused to be instituted, or
maintained or caused to be maintained by a
vexatious litigant.” Cal.Code Civ. Proc. 8

391(c).

Once a plaintiff has been declared a “vexatious
litigant” within the meaning of the statute, the court
may also enter tin order prohibiting that plaintiff from
filing new state court litigation absent leave of the
presiding judge where the litigation is proposed to be
filed. Cal.Code Civ. Proc. 8 391.7. This order is
referred to as a “profiling” order. Cal.Code Civ.
Proc. ©? 391.7. After the profiling order is issued, the
presiding judge shall permit the filing of further
litigation if it appears that the litigation has merit and
has not been filed for the purposes of harassment or
delay. Cal.Code of Civ. Proc.j 391.7(b).

LEGAL STANDARD

A. Motion for Judgment on the Pleadings.

Under Federal Rule of Civil Procedure 12(c). any
party may move forjudgment on the pleadings at any
time after the pleadings arc closed but within such
time as not to delay the trial. Fed.R.Civ.P. 12(c).
"For the purposes of the motion, the allegations of
the non-moving party must be accepted as true, while
the allegations of the moving party which have been
denied are assumed to be false.” Hal Roach Studics,
Inc. v. Richard 1"eimr and Co.. Inc.. 896 F.2d 1542.
1550 (9th Cir.1990). Judgment on the pleadings is
proper when the moving party clearly establishes on
the face of the pleadings that no material issue of fact
remains lo be resolved and that it is entitled to
judgment as a matter of law. Id. When brought by
the defendant, a motion for judgment on the
pleadings under Federal Rule of Civil Procedure
12(c) is a "means to challenge the sufficiency of the
complaint after an answer has been filed.” New.Net.

Inc. v. lawstdt. 356 F.Supp.Jd 1090. 1115
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(C.D.Cal.2004). A motion for judgment on the
pleadings is therefore similar to a motion to dismiss.
Id. When the district court must go beyond the
pleadings to resolve an issue on a motion for
judgment on the pleadings, the proceeding is properly
treated as a motion for summary judgment.
Fed.R.Civ.P. 12(c): Bonilla v. Oakland Scavnuer
(0.. 697 F.2d 1297. 1301 (9th Cir.1982).

*¥1009 B. Declaratory Judgment.

28 U.S.C. 1?7 2201 provides that “[i]n a case of a( tual
controversy within itsjurisdiction ... any court of the
United States, upon the filing of an appropriate
pleading, may declare the rights and other legal
relations of any interested party seeking such
declaration, whether or not further relief is or could
be sought. Any such declaration shall have the force
and effect of a final judgment or decree and shall be
rcvicwable as such.” 28 U.S.C. 8 2201.

Declaratory judgment is appropriate where, as here,
an injunction is not available because there are no
pending state court proceedings. Steflel r. Thompson.
415 U.S. 452. 463. 94 SCt~-00. 39 l.I:d.2d 505
(1974) (“When no state prosecution is pending and
the only question is whether declaratory relief is
appropriate, the congressional scheme that makes the
federal courts the primary guardians of constitutional
rights, and the express congressional authorization of
declaratory relief, afforded because it is a less harsh
and abrasive remedy than the injunction, become the

factors of primary significance.”)

ANALYSIS

A. Plaintiff's and Defendants' Cross-Motions for
Judgment on the Pleadings.

In his Motion for Judgment on the Pleadings,
Plaintiff seeks a declaratory judgment from this Court
that California's Vexatious Litigant Statute,
Calilbrnia Code Civil Procedure 391etsy.. is
unconstitutional. L™ Plaintiff asserts the following
bases for a finding that the Vexatious Litigant Statute
is unconstitutional: (It it violates the First
Amendment; (2) it is o\> mad; (3) it is vague; (4)
it violates the due process clause of the Fifth and
Fourteenth Amendments (5) it violates the equal
protection clause of the Fourteenth Amendment; (6)
it violates the double jeopardy clause of the Filth
Amendment; (7) it violates the excessive lines clause
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of the Eighth Amendment; (8) it is an impermissible
ex post facto law or bill of attainder; and (9) it
generally conflicts with federal law and violates 42
Uu.s.C. 8 1983. Defendants, on the other hand,
move forjudgment on the pleadings on the basis that
the Vexatious Litigant Statute is not unconstitutional
on any of the aforementioned grounds. Additionally,
Defendants assert that Plaintiff lacks standing to
assert third-party rights.—

FN2. Plaintiff actually contends that the
statute is unconstitutional “on its face” and
“as applied.” However, Plaintiff has not
produced any admissible evidence
demonstrating that the statute is
unconstitutional as “applied” to himself or
others. Instead, he relics on vague
references to certain “facts” that are clearly
outside of his own personal knowledge and
“documents" that have not been produced to
the Court. See, €0, Pi's Mot. at 19.
Plaintiff has therefore failed on his burden
of proof with respect to his “as applied”
constitutional challenge and, accordingly,
only bis facial challenge is discussed below.

FN3. Since Plaintiff is challenging a state
statute, his due process cause of action is
most appropriately characterized as claim
brought under the Fourteenth Amendment,
not the Fifth Amendment. Thus, hereafter,
discussion of Plaintiffs due process claim
will refer exclusively to the Fourteenth
Amendment. It should be noted, however,
that the due process analysis is the same
under both the Fourteenth and Fifth
Amendment.  S€€ Rodriquez v. Cook. 169
F.3d 1176. 1179 n. 4 (9th Cir.1999).

FN4. Although it is not clear from the
parties' briefing, both parties conceded at the
June 2S, 20(15 hearing that, pursuant to the
Ninth Circuit's ruling in WOlfe, Plaintiffs
personal standing has been established and
is no longer challenged by Defendants. S€@
Wolfe. 392 1'3d at 364 (“We construe
Wolfe's references to the prior judicial
actions ... its ... part of his demonstration that
he is .sufficiently threatened with actual
harm from the future operation of the
Vexatious Litigant Statute that he has
standing to bring the present suit.").

*1010 |I. Constitutionality under the First
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Amend nicnt.

a. First Amendment Right to Petition for
Grievances.

Il With respect to Plaintiffs First Amendment
claim, the Court must first determine whether the
Vexatious Litigant Statute actually encroaches upon a
right guaranteed by the First Amendment.

The United States Supreme Court has long
recognized that the right lo petition for a redress or
grievance is a liberty safeguarded by the Bill of
Rights and is intimately connected both in origin and
in purpose with the other First Amendment rights of
free speech and free press. United Mine Workers of
America. Dist. 12 v. lllinois State Bor Ass. s u s.
217. 222. 88 S.Ct. 353. 19 L.Ed.2d 426 (1967)—
However, the Supreme Court has also consistently
held that “baseless litigation is N0 immunized by the
First Amendment right lo petition.” Bill Johnson's
Restaurants. Inc. . N.L.R.B.. 461 u.s. 731. 743. 103
S.Ct. 2161. 76 L.Ed.2d 277 (1983) (“|S]ince sham
litigation by definition does not involve a bona tide
grievance, it docs not come within the first
amendment right to petition.”). In fact, as the
supreme Court stated in Bill Johnson's Restaurants,
“The first amendment interests involved in private
litigation-compcnsalion for violated rights and
interest, the psychological benefits of vindication,
public airing of disputed facls-arc not advanced when
the litigation is based on intentional falsehoods or on
knowingly frivolous claims."” |d

FN5. The First Amendment is
"incorporated” against the states by virtue of
the Fourteenth Amendment. I/ague V.
C.0.. 307 u.s. 496. 512-13. 59 S.Ct. 954.

83 L.I-d. 1423(1939).

Applying the Bill Johnson's Restaurants noiding to
the Vexatious Litigant Statute, the Court finds that
the Vexatious | iliganl Statute does not violate the
First Amendment. By its very terms, the statute is
only implicated once the slate court has concluded
that there is “no reasonable probability that [the
plaintiff) will prevail in the litigation against the
moving defendant.” Cal.Code Civ. Proc. 1, 391.3.
Further, even when a plaintiff has been declared a
vexatious litigant, the statute docs not preclude a
plaintiff from filing subsequent lawsuits, so long as
those lawsuits have merit. S€€ Cal.Code Civ. Proc. S

so1.7: see Wolfgram i Wells Fargo Bank. ss
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Cal.Ann.4lh 43. 60. 61 Cnl.Rotr.2d 694 (1997)
("When a vexatious litigant knocks on the courthouse
door with a colorable claim, he may enter.”) Thus,
to the extent that Plaintiffs argument is premised on
his belief that the Vexatious Litigant Statute
encroaches upon a First Amendment right because it
is a prohibitive ban on meritorious litigation, his
argument is fatally flawed. The Vexatious Litigant
Statute is not, as Plaintiff contends, an absolute ban
on the right to petition for grievances.

2. Vagueness.

[2] Plaintiff has also not proven that the Statute is
unconstitutionally vague. “It is a basic principle of
due process that an enactment is void for vagueness if
its prohibitions are not clearly defined.” Groyned r.
City of Rockford. 408 U.S. 104. 108. 92 S.Ct. 2294,
33 L.I)d.2d 222 (1972). To survive a vagueness
challenge, the statute must give the person of
ordinary intelligence a reasonable opportunity to
know what is prohibited, so that he may act
accordingly. Id. This is particularly important when
sensitive areas of First Amendment freedoms are
involved; in such cases, the statute must have
sufficiently clear terms such that citizens are not led
to “steer far wider of the unlawful zone ... than if the
boundaries of the forbidden areas were clearly
marked.” Id. *1011 The statute must also provide
explicit standards for those who apply it so that
arbitrary  and discriminatory' enforcement is

prevented, Id.

In support of his vagueness challenge, Plaintiff
contends that the statute fails to provide warning of
what conduct is proscribed because it docs not define
the terms “finally determined adversely,”
“unmeritorious pleadings,” “unnecessary discovery,"”
or "other tactics that are frivolous."” Having
considered Plaintiffs arguments, the Court finds that
there is absolutely no merit to the contention that
words such as “final,” “adverse,” “unmeritorious,"
"unnecessary,"” “tactics." or "frivolous" arc
incomprehensible to a person of ordinary
intelligence. Second, while it may be true that a
complete stranger to litigation may not readily
understand the correct meaning of the terms
“discovery"” and “pleadings,” Plaintiffs contention
that an “ordinary person” would not understand these
terms is completely undermined by the fact that the
“ordinary person" in this context is a person who
cither: (1) has engaged in litigation on at least five
prior occasions within seven years; (2) is actively
involved in current litigation; or (3) has recently
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been involved in litigation and is reinitiating that
litigation. See Cal.Code Civ. Proc. S 391(b). Thus,
the argument that such a person is not able lo
comprehend fairly basic concepts of litigation is
tenuous, at best, and defies credibility, The
Vexatious Litigant Statute simply lias no applicability
to a person who is a complete stranger to litigation.

Moreover, even assuming, arguendo, that “sensitive
areas of First Amendment freedoms” are involved,
the Court does not find that there is any lack of
clarity in the statute that would leads citizens to
“steer far wider of the unlawful zone" than necessary.
The activity “prohibited” by the statute s
umnistakcably clear: it is the pursuit of litigation that
lacks merit and is instituted solely for the sake of
harassment and delay. Indeed, the definition of the
term “vexatious litigant" alone contains a
considerable amount of detail. See Cal.Code Civ.
Proc. t 391. Since this is not “a vague, general ...
ordinance, but a statute written specifically for the
[court] context, where the prohibited disturbances are
easily measured by their impact” the Court finds that
the statute gives “fair notice to those to whom it is
directed.” See Groyned. 408 U.S. at 112. 92 S.Ct.
2294.

Additionally, since the statute provides for actual
notice and a hearing before it is even triggered, there
is arguably nothing to "steer clear o f at all, as even a
person who unjustifiably pursues frivolous litigation
is free to continue his activities until his opponent
asks the court to intervene. Cal.Code Civ. Proc. S
391.1. Significantly, even then, the person cannot be
declared a “vexatious litigant” until after the court
has conducted a hearing and given the plaintiff the
opportunity to be heard. Id.

Plaintiffs alternative argument, that the alleged
"vagueness” of the statute enables judges to interpret
the statute in an arbitrary and discriminatory manner,
is also unpersuasive. Undisputedly, even outside of
the Vexatious Litigant context, judges are regularly
called upon to determine what constitutes a “final
adverse determination,” an “unmeritorious pleading,”
"frivolous tactics,” or "unncccssaiy discovery." See,
€.0., Cal.Code Civ. Proc. 1285 ("Every trial court
may order a party, the party's attorney, or both to pay
any reasonable expenses, including attorney's fees,
incurred by another party as a result of bad-laith
actions or tactics that are frivolous or solely intended
to cause unnecessary delay."); v<valsocal. Rule of
Court 27(c) (permitting Court of Appeal to "impose
sanctions, including the award or denial ofcosts, on a
parly or an attorney for (a) *1012 taking a frivolous
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appeal or appealing solely to cause delay; (b)
including in the record any matter not reasonably
material to the appeal's dcGrmination; or (c)
committing any other unreasonable violation of these
rules.”), ‘'flic fact that ajudge performs this function
is one of the most fundamental underpinnings of the
judicial system. SEe, €.0., Fllis v. Roshei Com.. 143
Cal.Anp.3d 642. 648. 192 Cal.Rnlr. 57 (1983) (“A
trial court is empowered to exercise its supervisory
power in such a manner as lo provide for the orderly
conduct of the court's business and to ‘guard against
inept procedures and unnecessary indulgences which
would tend to hinder, hamper or delay the conduct
and dispatch ofits proceedings,” ”). Thus, Plaintiffs
argument that "a judge can [not] come up with
applicable definitions for such terms” is wholly
without merit. The case law makes clear that
California state court judges are, in fact, consistently
and fairly construing the statute. See, ... Childs v.
PaineWehber InC.. 29 calAnn.4ih 982. 992. 35
Cal.Rptr.2d 93 (1994).

Plaintiffs position is also based entirely on the faulty
premise that “in a CCP 391 proceeding a First
Amendment right is at stake.” Again, by definition,
a "CCP 391 proceeding” involves only litigation
where the plaintiff cannot demonstrate that he has
any reasonable likelihood of prevailing. Such
frivolous litigation is not protected by the First
Amendment.

Finally, Plaintiffs concern that litigants are often
required to post securities of varying amounts, or
subjected lo profiling orders with varying standards,
does not compel the conclusion that judges are
enforcing the statute in an arbitrary or discriminatory
manner. If anything, it suggests that state court
judges are appropriately deciding each matter on a
case-by-case basis, alter giving careful consideration
to the particular facts of the situation. This supports
a finding of constitutionality. Gravned. sos u.s. at
119. 92 S.Ct. 2294 (”"[the| decision is made, as it
should be, on an individualized basis, given the
particular fact situation."). Accordingly, the Comt
finds that the Vexatious | itigant Statute is not
unconstitutionally vague.

3. Overbreadth.

131 Plaintiffs argument that the Vexatious Litigant
Statute is unconstitutionally overbroad is also flawed.
Although “(a) clear and precise enactment may
nevertheless be 'overbroad' if in its reach it prohibits
constitutionally protected conduct,” there is simply
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no basis to conclude that the Vexatious Litigant
Statute “sweeps within its prohibitions”
constitutionally protected activities. Gravned. sos
U.S. at 115. 92 S.Ct. 2294.

First, as set forth above, the Vexatious Litigant
Statute is not a prohibitive ban on the general right to
petition for bona fide grievances. In fact, the
Vexatious Litigant Statute does not prohibit the filing
of meritorious litigation or special proceedings, such
as the filing of a habeas corpus petition. S€€, .. I_n_
re lliltaker. s5 calAno.4th 1004, 1011-12. 64
Cal.Rptr.2d 679 (1997) (holding that a petition for
writ of habeas corpus is not a civil action or
proceedings within the meaning of the Vexatious
Litigant Statute). Second, the purpose of the
Vexatious Litigant Statute is undeniably significant
and legitimate. Specifically, the purpose of the
statute is to protect courts from “the unreasonable
burden placed upon [them] by groundless litigation
[which] prevents the speedy consideration of proper
litigation and [consumes] tremendous time and
effort.” First Western Dev. Corp. v. Superior Court,
212 Cal.App.3d 860. S70. 261 Cal.Rnlr. 116 (1989).
The Vexatious Litigant also protects the general
public, as well, because "]t]lic constant suer
becomes *1013 a serious problem to others than the
defendant he dogs ... [b]y clogging court calendars,
he causes real detriment to those who have legitimate
controversies to be determined and to the taxpayers
who must provide the courts.” Tallaferro v, HOquS.
237 Cal.App.2d 73. 74. 46 Cal.Rntr. 643 (1965).

Although Plaintiff does not dispute that the inherent
purpose of the Vexatious Litigant Statute is important
and legitimate, he argues that the statute must be
overturned because there are "many [other] ways of
dealing with nuisance litigants that arc less drastic
than imposing affordable monetary barriers or
blacklisting them.” However, this argument is
entirely insufficient to support an ovcrbreadth
challenge to the constitutionality of a statute that (1)
serves a substantial and legitimate purpose, and (2) is
not aimed at, and does not encompass,
constitutionally protected speech or activities. €@
lovinia v. Hicks. sao u.s. 113. 118. 123 s.Ct. 2191.
156 1..Fd.2d 148 (2003) (“[TJliere comes a point at
which ... (one] cannot justify prohibiting
enforcement of... a law that reflects ‘legitimate state
interests in maintaining comprehensive controls over
harmful, constitutionally unprotected conduct.' ").
Since the Vexatious | itigant Statute is specifically
aimed at controlling constitutionally unprotected
conduct, the "legitimate stale interest" standard
mandates that the Court uphold its validity.

iO 2007 Thomson/West, No Claim toOrig. U S. (iovt. Works.



385 P.Supp.2d 1004
385 F.Supp.2d 1004
(Cite as: 385 F.Supp.id 1004)

Even assuming that the statute does affect
constitutionally protected speech, however, Plaintiff
has not shown that the statute is unconstitutionally
“overbroad.” A statute affc !'.ig constitutionally
protected speech is not overbroad if it is narrowly
tailored and does not prohibit substantially more
protected speech or conduct than necessary.
Ironically, here, the very' purpose of the notice and
hearing requirement of the statute, as well as the
“profiling order” process set forth in the statute, is to
ensure that constitutionally protected activities (i.e.
the filing o f meritorious claims) arc NOt prohibited in
any way. '11 s, like the ordinance scrutinized and
ultimately upheld by the Supreme Court in Groyned,
the Vexatious Litigant Statute is constitutional
because it is narrowly tailored to further the
compelling interest in having a legal system that is
not needlessly disrupted by baseless and frivolous
litigation. Groyned. 408 U.S. at 121. 92 S.Ct. 2294
("Far from having an impermissibly  broad
prophylactic ordinance, ... [the statute) punishes only
conduct which disrupts or is about to disrupt normal
. activities.”); see also Cox v. State of Louisiana.
379 U.S. 559. 562. 85 S.Ct. 476. 13 L.Ed.2d 487
(1965) (“Since we arc committed to a government of
laws and not of men, it is of the utmost importance
that the administration of justice be absolutely fair
and orderly. This Court has recognized that the
unhindered and untrammcled functioning of our
courts is part of the very foundation of our
constitutional democracy.”). As such. Plaintiffs
overbreadth challenge fails.

4. ConsF'utionalitv under the Fourteenth
Amendment.

a. Procedural Due Process.

[4) Next, Plaintiff argues that the Vexatious 1litigant
Statute violates the fundamental precepts of due
process of fair treatment, fair play, decency, and
justice guaranteed by the Fourteenth Amendment. It
should be noted that this same argument was
previously considered by the California Court of
Appeals in Wolfgram and ultimately rejected. See
Wtdfi Fam, 53 Cal.App.41hat 60. 61 CalKplr.2d 694.

The Supreme Court has established that duo process
“requires, at a minimum, that absent a countervailing
state interest of overriding significance, persons
forced to *1014 settle their claims of right and duty
through the judicial process must be given a
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meaningful opportunity to be heard.” Boddie u.
Connecticut. 401 U.S. 371. 377. 91 S.Ct. 780. 28
L.Ed.2d 113 (1971). Here, the Vexatious Liiigant
Statute fulfills the requirements ret forth in Boddie
because (1) the state’s interest in controlling the
unfettered abuse of the legal system overrides a
litigant's personal interest in filing fr.volous
pleadings, and (2) the statute provides a litigant with
an ample and meaningful oppolamity lo be heard. In
fact, it is beyond dispute that the Vexatious Litigant
Statute explicitly provides for notice and opportunity
to be heard before the plaintiff is subjected lo any
adverse effects of the statute. Moreover, even when
a profiling order has been entered, there is never a
“blanket” prohibition on further filings; a plaintiff
deemed lo be a vexatious litigant may always file a
new action so long as the presiding judge determines
that the litigation has merit and has not been filed for
the purpose of harassment or delay. Cal.Code Civ.
Proc. (2 391.7(b). Such determinations arc
appropriately made on a casc-by-casc basis. Id. If the
plaintiff believes that he has been wrongly denied of
the opportunity to pursue meritorious litigation, relief
by way of mandamus is immediately available to
challenge the presiding judge's abuse of discretion.
Cal.Code Civ. Proc. 8 1085.

). Substantive Due Process and (he Equal
Protection Clause of the Fourteenth Amendment.

[51 Plaintiff also argues that the Vexatious Litigant
Statute violates the due process and equal protection
clauses of tho Fourteenth Amendment because it
unfairly discriminates against pro se litigants in that it
(1) imposes a financial barrier to the pro se litigant’s
“right to sue,” and (2) creates a disparity between
how pro sc litigants and represented parties are
treated by the courts. These argunv .its, however,
are insufficient to invalidate the statute* under the

Fourteenth Amendment.

First, the fact that the vexatious liligant may be
required to pay a "security” does not violate the
Fourteenth Amendment since this so-called "financial
barrier” only serves to bar frivolous litigation, which
is not protected by the Constitution. .SVe California
Code of Civil Procedure 391.3 (stating that the
Court may only order the payment ofa security once
the coutt has determined, "alter he. ring the evidence
upon the motion. ... that the plaintiff is a vexatious
litigant and that there is no reasonable probability
that the plaintiffwill prevail in the litigation against
the moving defendant.") (emphasis added); See also
Cal.Code Civ. Proc. S 391(e) (the amount of the
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security is limited to the opposing party's “feasonable
expenses ... incurred in or in connection with a
litigation instituted, caused to be instituted, or
maintained or caused to be maintained by a vexatious

litigant.") (emphasis added).

Relying primarily on the Supreme Court’s holding in
Boddie, and the District of Columbia Court of
Appeals’s holding in In re Green. 669 F.?d 779. 785
(D.C.Cir.1981). Plaintiff essentially seeks to have
this Court hold that the imposition of any cost
associated with civil litigation is unconstitutional.--'
This is not, however, what the Fourteenth
Amendment requires, and Plaintiffs reliance on
Boddie and Green is utterly misplaced. In fact, in
Green, the *1015 District of Columbia Court of
Appeals expressly acknowledged that the "right of
access to the courts ... is neither absolute or
unconditional® In re Green. 669 F.2d at 785.
Further, in United States v. Kras. 409 U.S. 434. 446,
93 S.Ct. 631. 34 I,.Fd.2d 626 (1973). the Supreme
Court declined to follow this particular holding in
Boddie after noting that Boddie"s holding was limited
to cases involving a state's regulation of a
fundamental right, such as marriage. Id. at 446, 93
S.Ct. 631 ("We are of die opinion that the
[bankruptcy) filing fee requirement does not deny
|the litigant of| the equal protection ol the laws.").
I Inis, under Kras, in cases where a fundamental right
is not implicated, a statute will be upheld if there is a
rational justification for it. Id.; see also Ortwein v.
Schwab. 410 u.s. 656. 656. 93 S.Ct. 1172. 35
|..Hd.2d 572 (1973) (upholding validity of appellate
filing fee applied to indigents seeking to appeal an
adverse welfare decision).

IN6. Plaintiff also relies on RODEMS v
lal'allee. 380 11.5. 40. 42, 88 s.ct 194, 19
| 141.2d 41(1967) and BOUNAS v Smith. 430
I'S, 817. 825. 97 S.Ct. 1491. 52 1 FJ.2d
72. However, these cases involve a
piisoner’'s right of access to the courts,
which is not applicable m this context. The
Vexatious | itigant Statute does not apply to
cniuinal proceedings, \.v (‘aft’ode olITjv
Proc. 391(a), or to petitions for writ of
habeas corpus, See In re Bittaker. 55
Cal Vpp Idiat H>11-12, 64 Cal.Kntt.2d 679.

Plaintiffs alternative argument that the Vexatious
| itigant Statute wunfairly disadvantages pro se
litigants is also fundamentally flawed. W hile
Plaintiff may subjectively believe that the statute is a
"weapon" bulled against unsuspecting persons who

Page 10

arc “unskilled at law,” it lias long been recognized
that the Vexatious Litigant Statute was enacted for
the purpose of protecting defendants from overly
litigious, vexing, and harassing plaintiffs and
protecting the COUrtS from having to expend countless
hours dealing with mcritlcss litigation. T his is clear
not only from the history of the statute but also from
the very terms of the statute itself. See, e(g., First
Western Dev. Corp. v. Superior Court. 212
C'al. Atm.3d 860. 870. 261 Cal.Rnlr. 116 (19S9) (“The
vexatious litigant statutes were enacted to require a
person found a vexatious litigant to put up security
for the reasonable expenses of a defendant who
becomes the nrgct of one of these obsessive and
persistent litigants whose conduct can cause serious
financial results to the unfortunate object of his

attack.")

Additionally, the Vexatious Litigant Statute docs not,
as Plaintiffs contends, subject pro sc litigants to
undue burdens that are not equally home by attorneys
and represented parties. Indeed, the Vexatious
Litigant Statute is not unique; the California Code of
Civil Procedure contains other similar measures
intended to control the filing of frivolous litigation.
See, €J,, Cal.Code Civ. Proc. 3 1285 (providing for
the imposition of sanctions against an attorney or
party who litigates in bad faith); Cal.Code of Civ.
Proc. 8 907 (allowing a Court of Appeals to impose
costs on ail attorney or party who pursues a frivolous
appeal); Cal Code Civ Proc. $ 128.7 (providing for
the imposition of sanctions against an attorney who
submits papers to the court for the sole purpose of
harassing the opposing party or causing delay).

Attorneys are also subject to California Business and
Professions Code ti 6068. which provide~ inter alia,
that an attorney must: (1) support the Constitution
and laws of the United States and California, (2)
maintain the iexpect due to the courts ofjustice and
judicial officers, (3) counsel or maintain only actions,
proceedings, or defenses that appear to him or her
legal orjust; (4) employ means only as are consistent
with truth, and never to seek to mislead the judge or
any judicial officer by an artifice or false statement of
tact or law; and (5) not encourage either the
commencement or the continuance of an action or
proceeding for a corrupt motive of passion or interest.
(.4 1)A I1Code 3 6(168. Additionally, an attorney's
conduct is regulated by the State Bar of California
and California's Rules ol Professional Responsibility.
Siv Cal. B .V P Code § 6068.7 (providing, that a
conn must notify the * 1016 State Mar when sanctions
m excess 0i'S 1,0011 aie imposed.)
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Although Plaintiff attempts to distinguish the
Vexatious Litigant Statute by noting that lawyers are
not subject to a rule that “disciplines” them for
“losing five lawsuits in seven years,” Plaintiff
conveniently overlooks the fact that a pro se litigant's
prior litigation record only becomes relevant when
that litigant attempts to pursue a SIXth litigation that
has no reasonable probability of success. This
distinction is significant and Plaintiffs failure to even
acknowledge it makes his argument unpersuasivc.

Further, in evaluating Plaintiffs argument, the Ninth
Circuit's analysis in Rodriguez is instructive.  In
Rodriguez, the Ninth Circuit considered a Fifth
Amendment challenge to 28 U.S.C. 5 1915(e)
(commonly referred to as the "three-strike rule”).
ROdrlqueZ. 109 F.3d at 1179. In upholding the three-
strike rule, the Ninth Circuit noted that "requiring
prisoners to make the same financial decisions as
non-prisoners before filing a cause ofaction does not
violate equal protection.” |d The court also stated
that “(ajlithough prisoners are entitled to meaningful
access lo the courts, courts are not obliged to be a
playground where prisoners with nothing belter to do
continuously file frivolous claims. Only after
demonstrating an inability to function within the
judicial system is an indigent inmate asked to pay for
access to the courts.” Id at 11SO. Accoidingly, the
Ninth Circuit concluded that 3 1915(f) permissibly
"precludes prisoners with a history of abusing the
legal system from continuing to abuse it while
enjoying Il P status.” /</ Thus, under the holding of
Rodriguez, neither the security provision of the
Vexatious 1litigant Statute nor its analogous "six-
stiike rule" can be considered unconstitutional.

FN7. The three-strike rule provides that
‘jiln no event shall a prisoner biing a civil
action or appeal njudgment in a civil action
or proceeding ... |ui forma pauperis) if the
prisoner has, on 1 or more prior invasions,
while incarcerated or detained in any
facility, brought an action or appeal in a
court o fthe United Stales that was dismissed
on the grounds that it is frivolous, malicious,
or fails to Mate a claim upon which relief
may be granted, unless the prisoner is under
imminent danger of serious physical injuiy.”
28 U.S.C, $ 1015(e).

Accordingly, the Cotnt hereby finds tb.it the
Vexatious | itigant Statute docs not violate the due
process or equal protection clause of the Foiiitcciitli

Amendment.
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5. Double Jeopardy Clause of (he Fifth
Amendment.

161 Plaintiff also argues that the Vexatious Litigant
Statute violates the double jeopardy clause of the
Fifth Amendment. While the double jeopardy clause
may be enforced against the states due to its
incorporation into the due process clause of the
Fourteenth Amendment, See Benton i1 Maryland. 395
U.S. 784.794. 89 S.Ct. 2056. 23 L.Ld.2d 707 (1969k
the double jeopardy clause simply does not apply to
the Vexatious Litigant Statute.

Specifically, the double jeopardy clause serves to
prohibit multiple punishments for criminal conduct.
See Ahhate v. United States. 359 u.S. 187. 198-99.
79 S.Ct. 666. 3 | .Fd,2d 729 (1959) (“The basis of the
Fifth Amendment protection against double jeopardy
is that a person shall not be harassed by successive
trials; that an accused shall not have to marshal the
resources and energies necessary for his defense
more than once for the same alleged criminal ECtS.")
(emphasis added). Although the cases upon which
Plaintiff relies-namely United States r. 1/alner. 4QQ
U.S. 435. 109 S.Ct. 1892. 104 L.Hd.2d 487 (19S9)
and *1017United States v. SHI50SJ21 U.S.
Currency. 33 F.3d 1211) (Dili Cir.1994) -discuss the
fact that a civil fine may be considered “punitive."
significantly, both cases involved a predicate
criminal offense. See llalner. 490 U.S. at 437. 109
S.Ct. 1892 (defendant initially charged under
criminal false claims act statute); see also
S-1GB.ils9.2» U.S. Currency. 33_ L 3d at 1213
(defendants initially eliatgcil with conspiracy and
money laundering arising out of large-scale
mcthamphctaminc manul'aetuiing operation).
Further, the holding in Ilalper was later abrogated by
Iho Supreme Court in Hudson v. United States. 522
U.S. 93. 98-99. 118 S.Ct. 488, 139 | .Ld.2d 451
(1997) (holding that the double jeopardy clause
“protects only against the imposition of multiple
criminal punishments for the same offense "), fhus,
the fact that Pluinliff subjectively feels that the
Vexatious | itigant Statute operates as a
“punishment” is irrelevant. I'lie relevant inquiiy
mulct the Fifth Amendment is whether the statute
serves as a second punishment lor a criminal oll'ciise.
which it clearly does not. Indeed, in order to reach
this conclusion, the Couil would have lo first accept
the utterly preposterous premise that the pursuit of
frivolous litigation is criminal conduct.
Accordingly, the Couit finds that PhiintilThax failed
to state a claim under the double jeopardy clause of
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the Filth Amendment.

6. Excessive Fines Clause of the Eighth
Amendment.

[71 Plaintiffs argument that the Vexatious Litigant
Statute violates the excessive fines clause of the
Eighth Amendment is equally without merit.
Plaintiffs specific contention is that the Vexatious
Litigant Statute violates the excessive lines clause of
the Eighth Amendment because it punishes, as wells
as deters, use of the courts. However, like Plaintiffs
double jeopardy clause allegation, Plaintiffs
excessive fines clause claim relies entirely upon the
assumption that the Vexatious Litigant Statute is
somehow related to criminal conduct. This
assumption is unjustified under the applicable case

law.

The Eighth Amendment reads in its entirety:
"Excessive bail shall not be required, nor excessive
fines imposed, nor cruel and unusual punishments
inflicted." Const. Amend. VIIl. flic Supreme
Court has long understood the Eighth Amendment to
apply primarily, and perhaps exclusively, to criminal
prosecutions and punishments. Browning-Ferris
Indus of I"emitnt. Inc v. Kelco Disposal. Inc.. 492
U.S. 257. 262. 109 S.Ct. 2909. 106 ~Ll-d.2d 219
(1989): e, eg., Fonq Yne ling u United States.
149 U.S. 698, 730. 13 S.Ct. 1016, 37 L.Ed. 005
(1S93) (stating that Eighth  Amendment is
inapplicable to deportation because deportation is not
punishment for a crime). "Hail, lines, and
punishment traditionally have been associated with
the criminal process, and by subjecting the three to
parallel limitations the text of the Amendment
suggests an intention to limit the power of those
entrusted with the crintinal-law  function of
government.” Browning Ferris. 492 U .S. at 263. 109
S.Ct. 29(19 (quoting Inyiiilion = Wright. 430 u.s.
651. 664 668,97 S.Ct. 1401.5 11..Ed.2d?If (1977]),

Although the Supreme Couit has held that the Eighth
Amendment excessive lines clause extends to civil
forfeiture piocccdings, see \le\ander y United
States. $09 U.S. 544, $$Q.vi, 113 S.Ct 2766. 125
EEd2d 441 (199.3). Plaintiffs attempt to equate the
"security"” provision of the Vexatious litigant Statute
with a "civil forfeiture"” is wholly without merit.
Notably, there ate significant differences between a
"civil forfeiture” and a "sccuiity” which Plaintiff
overlooks first, a civil forfeiture proceeding
necessarily relates to prior ciiininal conduct See,
eg.. United States v. Premises Known as RRH L. 14
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E.3d 864. 869 (3d Cir.1994) (“The Government bears
the initial burden of proof in attaching property for
trial in civil forfeiture *1018 cases and to do so it
must establish some connection between the alleged
criminal activity and the ... property the Government
seeks to forfeit.”); see also United States v. Certain
Real Property and Premises. 954 E.2d 29. 33 (2nd
Cir. 1992) (stating that 21 U.S.C. 5 881(a)(7)
provides for the forfeiture of real property which is
used, or intended to be used, in any manner or part, to
commit, or to facilitate the commission of a violation
of the narcotics laws), Second, in a civil forfeiture
proceeding, the Government is the entity who retains
the money or property. In contrast, under the
Vexatious Litigant Statute, the “security” is provided
for the exclusive benefit of the opposing party. See
Cal.('ode Civ. Proc. 8 391(c) (defining a security as
“an undertaking to assure payment, to the party for
whose berefit the undertaking is required to he
fumished, of (lie party’s reasonable expenses.")
(emphasis added). These distinctions are important,
as they are critical features that bring a civil forfeiture
within the ambit of the Eighth Amendment. See
Rrowning-Ferris. 492 U.S. at 265. 109 S.Ct. 2909
(“[\V]e think it significant that at the time of the
drafting and ratification of the Amendment, the word
"line” was understood to mean a payment to a
sovereign as punishment for some offense.”).

Accordingly, there is no basis upon which this Court
can conclude that the Vexatious Litigant Statute
violates the excessive lines clause of the Eighth

Amendment.

7. The Ex Post Facto Clause and the Hill of
Attainder Clause.

|Sj|9j Plaintiffs argument that the Vexatious | itigant
Statute is an ox post facto law prohibited by the
Article 1. Section 10 of the United States
Constitution is also baseless. The Supreme Court
has expressly held that the ex post facto clause is
aimed at laws that "retroactively alter the definition
of Crimes or increase the punishment lor criminal
acts." cCalifornia 1hnt of Corrections I' Morales.
514 U S, 499. 504" 115 S.Ct. 1597. 131 C.Ed.2d 588
(1995) (emphasis added). For example, the ex post
facto clause "is violated if a change in the law creates
‘a sufficient tisk of increasing the measure of
punishment attached to the covered crime.' " llimes
y. Thompson. 336 E.3d Xx4X. $S5 |[9ih Cir 2003)
(quoting (aliforma Dij toj (jnr y Motales, $14
U.S. 499. 115 S.Ct. 159V 131 [J-d.2d 588 11995)).
Since tlic Vexatious litigant Statute does not involve
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penal legislation, the ex post facto clause is simply
inapplicable to this case.---

FN8. Further, as Defendants correctly note,
Plaintiffs reliance on Landgrafu US! Film
Products. 511 U.S. 244. 114 S.Ct. 1483. 128
L.Ed.2d 229 (1944). and Ralis v. RFF/RL
Ic.. 770 F.2d 1121 (P.C.Cir.1985). is
misplaced. Both l.andgraf and Ralis
concern "retroactive” statutory enactments.
l.andgraf. 511 U.S. at 266-67. 114 S.Ct.
14s3: Ralis. 770 F.2d at 1123-24. Thai is
not an issue here.

Plaintiff has also not demonstrated that the Vexatious
Litigant Statute is an wunconstitutional "hill of
attainder.” A bill of attainder is “a law that
legislatively determines guilt and inflicts punishment
upon an identifiable individual without provision of
the protections ofa judicial trial.” Nixon e. Admv of
Gen. ScIvs.. 433 U.S. 425. 468. 97 S.C'l. 2777. 53
L.Fd 2d 867 (1977). As stated by the Supreme
Court in NiXon. “Just as Article HI confines the
Judiciary to the task of adjudicating concrete ‘cases
or controversies,' so too the Bill of Attainder Clause
was found to ‘rellect .., the Framers' belief that the
Legislative Branch is not so well suited as politically
independent judges and juries to the task of titling
upon the blameworthiness of, and levying appropriate
punishment upon, specific persons.’ " ld. (quoting
*101 Waited States r. Brown. 381 U.S. 437. 445. 85
S.Ct. 1707. 14 L.Hd.2d 4S4 (19651). Given that the
inherent concern of the bill of attainder clause is the
separation of powers doctrine, Plaintiffs attempt to
define the Vexatious | itigant Statute as a "hill of
attainder" is decidedly strained. However, even
assuming, arguendo, that the Vexatious 1litigant
Statute falls within the ambit of the bill of attainder
clause, Plaintiff still fails to demonstrate that it meets
the criteria set forth by the Supreme Court in
Selective Service System v. Minnesota Pub Interest
Research Groan. 468 U.S. 841. 847. 104 S.Ct. 3348,
82 1..Fd.2d 632 (10S4).

11 Selective Service System, tiie Supreme Court noted
that, to constitute a bill of attainder, the statute must
(1) specify the affected persons, and 12) indict
punishment (3) without a judicial trial. k. 1luce
inquiries determine whether a statute inflicts
punishment on the specified individual or gniup:(l)
whether the challenged statute falls within the
historical meaning of legislative punishment; (2)
whether the statute, viewed in terms of the type and
seventy of burdens imposed, reasonably can lie said
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to further nonpumtive legislative purposes; and (3)
whether the legislative record evinces a congressional
intent to  punish. Id. at 852.104 s.Ct. 3348.
Although Plaintiff vigorously argues that the
Vexatious Litigant Statute is a “sadistic” statute that
was enacted for the sole purpose of punishing pro se
litigants, there is simply no credible support for this
conclusion outside of Plaintiffs own speculative
theories. As notedpreviously, it has been
consistently recognized that the purpose of the statute
was to protect courts and defendants from “the
unreasonable burden placed upon [them] by
groundless litigation.”  First liestem Dev. Com, u.
Superior Court. 212 CalAon.3d 860. 870. 261
Cal.Rotr. 116 (1989). Since this purpose is
decidedly legitimate and non-punitivc, Plaintiff has
not demonstrated that the Vexatious Litigant Statute
is a "hill of attainder."

8. Supremacy Clause.

I ast. Plaintiff argues that the Vexatious Litigant
Statute conflicts with numerous federal laws thereby
violating the Supremacy Clause of the United States
Constitution. Specifically, he contends that the
Vexatious | itigant Statute "conflicts with the right
under Title 28 U.S.C. S 1654 to litigate in pro per
and the right provided under J itle 28 U.S.C. 3 [f>15
. to conduct a ease without prepayment of fees or
imposition of ‘security.’ Additionally, Plaintiff
argues that the statute violates 42 U.S.C. 3 1983. »
All of these arguments lack merit.

FN'Q. Plaintiffalso argues that the Vexatious
Litigant Statute improperly "enables a stale
court to prohibit and punish a pro se litigant
for failing to prevail in five litigations in a
federal court wunder federal standards."
However, lie fails to articulate how this
violates (lie Supremacy ( lause.

I'1'1] 1 ust, there Is no inherent conflict with 28 ILS.t'
£ 1654. which provides that "parties may plead and
conduct their own eases personally” according to the
rules of such courts Id Nor is there a conlhet with
28 U.S (*, s 1915. which explicitly provides llrat a
federal court may dismiss a ease filed In finnut
pauperis if the court determines that the action or
appeal is frivolous, malicious, or fails to stale a claim
tut which relief may he granted 28 U.S.C

19]s(e). As to Plaintiffs 3 1983 claim, as
previously explained, SUPra, this is premised oil his
Unwed assumption that a person has an absolute right
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to file litigation, regardless of its merits. There is no
such right under the Constitution. See Hill Johnson"s
Restaurants. Inc.. 461 U.S. at 743. 103 S.CT. 2161
("[BJlascless litigation is not immunized by the First
Amendment right to petition."). Accordingly, *1020
Plaintiff has failed to state a claim under the

Supremacy Clause.

9. Third Party Standing.

1111 Although the Court has concluded that the
Vexatious Litigant Statute is constitutional and that
Defendants are entitled to judgment as a matter of
law on the merits of Plaintiffs Complaint, the Court
will briefly address Defendant's objection to
Plaintiffs purported third-party standing.

As previously noted, SuUpra, Plaintiff seeks
declaratory judgment in this action on behalf of
himself and on behalf of “all persons appearing or
trying to appear in the Courts of California without
benefit of representation by counsel.” First
Amended Complaint (“FAC™) at 1:23-25,
Defendants have conceded that Plaintiff has standing
to pursue this action on behalf of himself Sec
Wolfe. 392 F.3d at 364 (finding that Plaintiff's prior
stale court actions are sufficient to establish that
Plaintiff is threatened with actual harm from the
future operation of the Vexatious |.itigant Statute and
therefore sufficient lo establish standing). However,
Defendants argue that Plaintiff does NOt have
standing to assert constitutional rights on behalf of
other persons.

“Article Il of the Constitution limits the ‘judicial
power' of the United States to the resolution of
‘cases’ and ‘controversies.’ " \Voilev Forge Christion
College v. wwericons Iniled for SeminHum <
Church A" State. 454 U.S. 464.471. 102 S.Ct. 752. 70
I,,Fd.2d 700 (1982) (citations omitted). Generally,
there are three requirements for Article Ill standing:
(1) injury m fact, which means an invasion of a
legally protected interest that is (a) concrete and
particularized, and (h) actual or imminent, not
conjectural or hypothetical, (2) a causal relationship
between the injury and the challenged conduct, which
means that the injury fairly can be traced to the
challenged action of the defendants, and lias not
resulted from the independent action of some third
party not before the court; and (3) a likelihood that
the INJUIY will he redressed by a favorable decision,
which means that the prospect of obtaining relief
from the injury as a result ofa favorable ruling is not
loo spot,illative. l.ujan u Defenders of W ildlife, 504
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U.S. 555. 560-61. 112 S.Ct. 2130. 119 L.Fd.2d 351
(1992). The party invoking federaljurisdiction bears
the burden of establishing each ofthese elements. Id.

Courts typically employ a presumption against third-
party standing.  Singleton v. WIf. 428 u.s. 106.
113-14. 96 S.Ct. 2868. 49 L.Fd.2d 826 (1976).
However, the presumption may be rebutted in
circumstances where: (1) the litigant has suffered an
injury in fact and has a close relation to the third
party; and (2) where there is some hindrance to the
lhird-jiarty's ability to protect his or her own interests.
See Powers v. Ohio. 499 U.S. 40C. 411. Il S.Ct.
1364. 113 1..Fd.2d 411 (1991). Plaintiffargues that
he meets both of these exceptions due to the unique
nature and circumstances of this case.~”™ The Court
*1021 docs not find Plaintiffs argument persuasive.
First, Plaintiffs contention that “all persons appearing
or trying to appear in the Courts of California without
benefit of representation by counsel” are subjected to
the Vexatious litigant Statute results from a gross
misreading of the Statute. As this Court has
observed, SUpra, the terms of the Statute make it clear
that it applies to only a limited class of persons;
specifically, it applies only to those persons who have
demonstrated a clear inability to pursue meritorious
litigation or who have utterly failed to adroitly
navigate the California court system. Accordingly,
the class of persons that Plaintiffseeks to represent is
unnecessarily overbroad and, therefore, Plaintiff has
not demonstrated that he has a close relationship with
such parties. Second, Plaintiff has not effectively
demonstrated that there is any hindrance to the timd
parties’ abilities to protect their own interests, fo the
contrary, as Defendants correctly note, a person
determined to he a "vexatious litigant" cun always
challenge such determination through the appropriate
appellate process. In fact, it appears that Plaintiffs
belief tlut third parties are hindered in pursuing such
litigation is premised solely on Plaintiffs subjective
belief that other persons are not capable of
"proceeding with the level of ability and competence
that they now have with Wolfe effectively
representing, them." Pi's Supp. Reply to Del's Mol.
at 12:8-10. llus argument has no basis in law or
fact. Further, because the Court has concluded that
Plaintiff has not raised a cognizable claim under the
First Amendment, the Supreme Court's holding in
lroadin L » Oklalionia -113uUs 601. (i'2, 93 S.( |
2908. 37 | I'd 2d 830 (J97 3] does not support
Plaintiffs position. Sve K. (finding that the
restriction on thud parly standing is relaxed when the
plaintiff is asserting a |irst Amendment claim).
Accordingly, the Conn sustains Defendants’
objection lo Plaintiffs assertion ofstanding on behalf

© 2007 lhomsonMest. No Claim to Grig. U.S. Govt. Works,
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385 F.Supp.2d 1004
(Cite as: 385 F.S»pp.2d 1004)

of “all persons appearing or trying to appear in the
Courts of California without benefit of representation

by counsel.”

FNIO. Plaintiff has also filed a Request for
Judicial Notice |Docket No. 285] asking the
Court to take judicial notice of the following
documents: (1) a June 30, 1999 copy of the
Vexatious Litigant List, (2) an incomplete
excerpt from a December 15, 2004 article of
the Daily Journal regarding Plaintiff; (3) a
copy of the Profiling Order form used by the
California courts; and (4) an April 29, 2005
copy of the Vexatious Litigant List. Plaintiff
docs not clearly explain why he wants the
Court to lake judicial notice of these
documents. However, it appears to the
Court that some of these documents are
tangcntially related to Plaintiffs third-part
standing argument. Accordingly, Plaintiffs
Request for Judicial Notice is GRANTED
IN PART AND DENIED IN PART. The
Court hereby lakes judicial notice of the
June 30, 1999 copy of the Vexatious
Litigant List, the December 15, 2004 Daily
Journal article, and the April 29, 2005 copy
of the Vexatious Litigant List for the limited
purpose of determining whether Plaintiff has
third-party standing.

CONCLUSION

Il ISIIHREHY ORDERED ITIA | Plaintiffs Motion
for Judgment on the Pleadings |Docket No. 264) is
DENIED and Defendants’ Cross-Motion for
Judgment on the Pleadings (Docket No. 2761 is
GRANTED.

I IS FURTHER ORDERED THAT Plaintiffs
Request for Judicial Notice |Docket No, 2S5| is
GRAN I11) INPAR | AND DENIED IN PART.

Il IS SO ORDERI I).

JUDGMENT

In accordance with the Court’'s Older denying
Pliintilfs Motion I'm Judgment on the Pleadings and
granting Defendants' Cross-Motion for Judgment on

the Pleadings,

111S 1lI-RPMY ORDERED IHAT final judgment is
entered in favor of Defendants on all of Plaintiffs
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causes of action. All matters calendared in this
action arc VACATED. The Clerk shall close the file
and terminate any pending matters.

IT IS SO ORDERED.

N.D.Cal.,2005.

NVolfc v. George

385 F.Supp.2d 1004

Briefs and Other Related Documents (Back lo ton)

«4:()0CV01047 (Docket) (Mar. 27, 2000)

END OF DOCUMENT
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FISCAL NOTE

STATE OF ALASKA

20(18 LEGISLATIVE SESSION

Identifier (file name):

Title
Sponsor Senator Thomas
Requester Senate Resources Committee

Expenditures/Revenues
Note: Amounts do not include inflation unless otherwise noted below.
Appropriation
Required

FY 2009 FY 2009

OPERATING EXPENDITURES
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0

CAPITAL EXPENDITURES
|CHANGE IN REVENUES (

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other Interagency Receipts

TOTAL 0.0 0.0

Estimato of any current year (FY2008) cost:

POSITIONS
Full-time
Part-time
Temporary

@i.dia sapardlo (jo llnoeess; iry)

ANALYSIS:

SB229-DFG-DWC-02-11-08
Tanana Valley Forest/Minto Flats Refuge

Fy 2010

Fiscal Note Number:
Bill \ersion; SB 229
(S) Publish Dete: 2/19/08
Fish & Game

Wildlife Conservation
Wildlife Conservation

lDept. Affected:
RDU
Component
Component Number 473

(Thousands of Dollars)

Information
FY 2011 FY 2012 FY 2013 FY 2014
0.0 0.0 0.0 0.0 0.0
(Thousands of Dollars)
0.0 0.0 0.0 0.0 0.0

Passage of this bill will have no fiscal impact on the Department of Fish and Game

Phono <165 6194

David Thomson. Administrative Manager

Ddto/Timo 2/11r08 4:00 PM
Date 2/11/2008

Prepared by
Division WildKfo Conservation
Appro.odby  Tom Lawson. Director

Division of Administrative Services
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FISCAL NOTE
Fiscal Mole Number: 1

STATE OF ALASKA
2008 LEGISLATIVE SESSION Bl Version: SB 229
(S) Publish Date: 2/19/08

Identifier (Hie name); SB229-DNR-For-02-12-08 Dept. Affeclech Natural Resources
Title Tanana Valley State Forest/Minlo Flats State Game 'rdu Resource Development

Refuge boundary adjustment Component Forest Management & Development
Sponsor Sen. Thomas
Requester Senate Resources Component Number b

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
Approprialion

Required Information

OPERATING EXPENDITURES FY 2009 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013 FY 2014
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0
ICAPITAL EXPENDITURES 0.01 0.0 0.01 0.0 0.0 0.0] 0.0
[CHANGE IN REVENUES ( ) | 0.0 0.0 0.01 001 0.01 0.0 0.0
FUND SOURCE , (Thousands of Dollars)
1002 Federal Receipts
1003 GT Match
1004 GF
1005 GF/Program Receipts
1037 GF/Montal Health
Other Interagency Receipts

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2008) cost:

POSITIONS

Full-time 0 0 0 0 0 0 0
Part-time 0 0 0 0 0 0 0
Temporary 0 0 0 0 0 0 0

ANALYsIS:  (Macli a separatepage ifecessary)
This bill will add approx. 101,610 acres of land to Iho Tanana Valley State Forest (TVSF), delete approx. 66,218 acres,

and redesignate approx. 4,298 acres as part of the Minto Flats Slate Game Refuge (MFSGR). Ttiis better aligns

boundaries with the intent of the TVSF and MFSGR, increases land management efficiency, and updates the boundaries
to correspond with correct and current land status. This proposal was developed and reviewed through the 2001 update
Controversial parcels were removed following interagency and public review, and tho

to the TVSF Management Plan
Those changes will not require new

package of changes in this bill had broad support and no known opposition
positions or funding. Them is no short-term impact on revenue, but it protects the revenue stream from timber receipts

by ensuring that more commercial forest land will remain part of the long-term sustained yield land timber base to

provide lumber, fuelwood. wildlife habitat, and recreation and tourism benefits.

Prepared by ~ Martha Freeman Phone 269-8473
Division Forestry Dite, Timo February 12. 2008
Date Feh>' .iry 12 2005

Approved by Tom liwm Commissioner
Natural Resources
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ALASKA STATE LEGISLATURE

SENATOR JOE THOMAS

SB 229 - Relating to the Tanana Valley State Forest and to assignment of
certain forest land to the Minto Flats State Game Refuge; and providing

for an effective date.

Sponsor Statement

Senator Joe Thomas

Senate Bill 229 amends the boundaries of the Tanana Valley State Forest
(TVSF) to correct errors in legal descriptions, reflect updated land status,
and to better match the management intent for the Forest. This is done
by adding and deleting boundary references to the legal descriptions in
statute. These changes result in a net increase to the state forest of
approximately 40,000 acres. SB 229 also moves approximately 4,300
acres from the state forest to the Minto Flats State Game Refuge.

In 1983 the Legislature created the 1.8 million-acre Tanana Valley State
Forest that stretches from Manley to Tok. The forest is open to mining,
gravel extraction, oil and gas leasing, and grazing. The Department of
Natural Resources manages the state forests for a sustained yield of
these resources, with the primary purpose of timber management (AS
41.17.200). The Bonanza Creek Experimental Forest, a 12,400-acre area
dedicated to forestry research, is also located within the state forest.

State forests provide fish and wildlife habitat, clean water, opportunities
for recreation and tourism, and minerals. In addition to the management
of these resources, the Tanana Valley State Forest offers many
recreational opportunities including hunting, fishing, trapping, camping,
hiking, dog mushing, cross-country skiing, wildlife viewing, snow
machining, gold panning, boating, and berry-picking.

In 1996, the division updated the Tanana Valley State Forest
Management Plan and established a citizens' advisory committee. The

Jmm -toy: SilOCHitd - Juneauy, Alaska 99801 - (907) -1665-2127 - | (800) 336-7383 - r,ix (907) <66:SF-1l
June - Pccvmber: 1392 Sider Wiy Ste 208 - Fairbarks, Alidkii 99701 - (907) 1550101 - Fik (907) 1568163
SeretarJoe, TtiomaiRledliitfite.ik.ul



12-member citizen's advisoiy committee, representing a variety of state
forest users, actively participates in forest planning in the Tanana Basin.
This entity has endorsed the recommendations on management of the
forest and has carefully crafted the changes in a manner that resulted in
support from all affected land users and owners.

SB 229 is supported by the Alaska State Forest Association, the
Fairbanks Economic Development Corporation, hunting and recreation
groups as well as all surrounding land owners.

Please join me in amending the Tanana Valley State Forest to better align
with its original intent and support the passage of Senate Bill 229.

J.niuvy - Mity: I\/txe(}ap -1665-2377 - l(&])) Kfr?% Fax(%?) 1521
Juno - December: 1212 S’oder Sc23- Fal‘aa’ieqz Tax (907) 956 8163
Se’etor Tlcnms]SBglsslaod(Ls
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ALASKA STATE LEGISLATURE

Sectional Analysis

SB 229 - Amendments to the Boundary of the Tanana Valley State Forest and
Assignment of Certain Forest Land to the Minto Flats State Game Refuge

This bill would implement changes to the boundary of the Tanana Valley Slate Forest
(TVSF) recommended by the 2001 update to the TVSF Management Plan. Some land
deleted from the State Forest would be reassigned to the Minto State Game Refuge.
These proposals were thoroughly reviewed by the public and agencies during the
planning process. The package of proposals was revised following the comment period,
and the final package was non-controversial,

Section 1- Minto Flats State Game Refuge. Section | amends the legal description for
the Refuge to incorporate three parcels of land deleted from within the TVSF. (See map)
These parcels arc wetlands adjacent to the existing T efuge that do not contain
commercially valuable forest land, and would be better managed as part of the Refuge.

They total 4,298 acres.

Section 2 - Tanana Valley State Forest. Section 2repeals and reenacts the legal
description for the TV jF. State Forests consist "primarily of commercially valuable
forest land determined by the governor to be necessary for retention in State ownership
for management under the principles of multiple use and sustained yield" (AS
41.17.210(a)). Almost all of the 178 million acres in the Tanana Valley State Forest are
commercially valuable forest land. Sortie Slate lands adjacent to the State Forest also
contain valuable forest resources, and some land within the TVSF does not have
commercial forest potential. The proposed changes to the TVSF would move
approximately 101,610 acres of general domain state land into tiie State Forest, and
delete approximately 66,220 acres, for a net increase of approximately 35,390 acres.

Land recommended for addition to the State Forest contains high-value commercial
forest land, much of which is easily accessible. Most parcels are already classified for
Forestry under the Tanana Basin Area Flan, and all are compatible with the intent of the
State Forest. Some have been harvested historically, and provide access to other lands
within tho State Forest, while other parcels are isolated pieces of Siate land adjacent to
the State Forest. Incorporating these into the TVSF would add to the value of the State
Forest and consolidate management authority in these areas. One 160-acrc parcel with

jinuary - Mjy: 1100 3367333 - f.u(907) <165

S ot 120 ke Ms%ﬁaﬁooﬁmneolsst i a7,



ALASKA STATE LEGISLATURE

SENATOR JOE TI IOMAS

unusual prairie features would be added to the Volkmar Bluffs Research Natural Area
within the Stale Forest.

Land recommended for deletion from the State Forest is not commercially valuable forest
land. The deletions include the three wetland parcels recommended for addition to the
Minto Flats State Game Refuge, wetlands and high-elevation lands north of Tok and
Tanacross, and a parcel of high-value recreation land along the Chatanika River.

Land deleted from the Tanana Valley Slate Forest would be managed as part of the
adjacent management units under the Tanana Basin Area Flan. These lands would

remain open for public access and multiple use.

VIrt*Capital - unrl, PUOI -’ < » 6 S 1M0) 30/Aj ||, t/>V/, =l
Sme~N\nn(*r UV eMktW»/M JOI O0"MnU, . W7Ql (9N 1j. (17W) h*i0HI0)
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DEPARTMENT OF NATURAL RESOURCES Anrforugr, -\K 90501
BOARD OF FORESTRY /

February 4, 2008

Senator Joe Thomas
State Capitol, Room 510
Juneau. AK 99801-1182

Dear Senator Thomas.

The Hoard of Forestry represents diverse interests with respect to forestry in Alaska. By law. it
provides a forum for forest management issues on state land, and is charged with monitoring the
Implementation and effectiveness ol" the Forest Resources and Practices Act on all lands (AS

41.17.047).

The Board of Forestry would like lo express its squort for SB 220. amendments to the boundarg
of the Tanana Valley Stale Forest and the Minto Flats Game Refuge. [his bill would correct ol
drafting errors, update the boundaries to be consistent with changes in land stains, add productive
forest land to the State Forest, and delete wetlands and other non-productive forest land. ZIhe
revised boundary will better match the purpose of Stale Forests, and the intent to included
primarily commercially valuable forest land (AS 41.17.200.-210).

In the 25 years since it was estahlished, the State Forest has proved its worth as a source of
sawtimber and fuelwood, wildlife habitat, and hunting and recreation opportunities for Alaskans.

I he changes in this hill were recommended by the 2001 update to the Tanana Valley Stale Forest
Management Plan, with wide public support. The Board officially commended the Department
of Natural Resources for the broad public process used to draft and revise the Tanana Valley
State Forest Management Plan update. SB 229 will implement these widely supported
recommendations.

We encourage prompt passage ol SB 22IF and thank you for introducing ibis bill.

ALASKA BOARD Of FORES TRY

Rob Bosworth Erin Mcl.arnon
Matt Cronin Bill Oliver
Wayne Nicolls Rick Rogers
John DiMarebi Ron Wolfe

“Mv.7i>/», (V/mmv andFnluintT vinut.ilAvuwrivy far 1'rtM tiit and futurmr -1A7Uwm



Alaska Dcpatlrnenl n1

J w NATURAL

Briefing: NRESOURCES
Tanana Valleg Slate Forest changes December 12,2007
DEPARTMENT OF NATURAL RESOURCES - DIVISION OF FORESTRY

Background. The 2001 update to the TVSF Management Plan recommended a package of
changes to the boundaries of the State Forest. As a part of that package, the plan recommends
some of the deletions from the State Forest to be added to the Minto State Game Refuge Zlhese
proposals were thoroughly reviewed by the public and agencies during the planning process, and
the proposals in the final plan were non-controversial. There were no comments on these

proposals during the final comment period.

A. Rkcommendations for additions to the Tanana Valley State Forest: Amend

AS 41.17.400(d)

Alaska Statutes Section 41.17.210 states that State Forest proposals shall consist "primarily
of commercially valuable forest land determined by the governor to he necessary lbr
retention in State ownership for management under the principles of multiple use and
sustained yield..." Almost all of the 1.7S million acres in the Tanana Valley State Forest is
commercially valuable forest land. Some State lands adjacent to the State Forest, however,
contain valuable forest resources that would benefit the State Forest by their addition to that
legislatively designated area. The lands listed in the following packet, and shown on the
accompanying map, are recommended for addition to the State Forest. They total

approximately 101.MO acres.

The lands recommended for addition to the State Forest contain high-value commercial forest
lands, many of which are easily accessible. Most are already classified forestry under the
Tanana Basin Area Plan, and all are compatible with the intent of the Stale Forest. Some
have been harvested historically, and some provide access to other lands within the Stale
Forest. Some of the smaller parcels are isolated pieces of Stale land adjacent to the State
Forest. Adding them to the State Forest would add to the value of the State f orest and

consolidate management authority in these areas.

B. Recommimuiions eor deletions irom the Tanana Valiev State Forest:

Amend AS 41.17.400(d)

The Tanana Valley State Forest contains approximately 66,21S acres of land that do not
contain valuable forest resources. On the basis of the statutory criteria in the previous
section, DNR recommends several deletions from the Tanana Valley State Forest. Some ol
the lands are wetlands adjacent to the Minto Flats State (iamc Refuge that contain no
commercially valuable timberland. Another area recommended for deletion contains the
shorelaiuls of the C'hatanika River, an extremely high value recreation area. Ihe olf ¢ lands
on the deletion list consist of two townships: one comprised of wetlands and the other made

up of high-elevation, unforested lands.

TVSI bill briefing with p.irccls doc | U)~0(Ib 2:33:20 PM



C. Additions to the Minto FlatsState Game Refuge of lands recommended for
deletion from tiie Tanana Valley State Forest: Amend AS 16.20.037(a).

Three parcels of land within the TVSF containing wetlands adjacent to the Minto Flats State
Game Refuge arc recommended to be withdrawn from the State Forest and added to the
Refuge. They do not contain commercially valuable forest land, and would be better
managed as part of the Refuge. They total 4,298 acres.

TVSF lull luidinj' with paiccls iluc 1/30/2008 2:33.20 I'M



List of proposed additions to the Tanan: Valley State Forest
The following list summarizes the recommended additions lo the State Forest (a total of

approximately '01,610 acres):

1 This strip of land, located between Minto Flats and the adjacent State Forest, contains
productive upland forests of white spruce and hardwoods. The unit is presently accessed
by the Dunbar-Livengood winter trail and will be accessed by an all-season forest road.

(4,480 acres within TIN Rfiw P.M.)

2. These units arc on Nenana Ridge, border the State Forest, and have similar values.
They are highly productive, easily accessible, upland forests. Adding these units to the
State Forest will consolidate the State's highest value forest lands under a single
management authority and plan. (14,568 acres within T2S R4VV. T2S R5VV, and T3S

RSVV P.M.)

Note: If this subunit is added to the State Forest, the following management guidelines
will be added to the entire Subunit 5A. “A 300-foot buffer from centerline on each side
of the roadway should be managed lo maintain or enhance scenic views along the
highway. Development activities such as timber harvesting and land-use authorizations
may be allowed within this buffer if the activity is designed to maintain or enhance the
scenic values of the highway corridor, and to provide opportunities for viewing

background scenery.”

3. This unit has several parcels which comprise the bulk of the timberland occurring
between Fort Greely and the Tanana River. The timber consists of productive white
spruce stands along the Tanana River and mixed white spruce/hardwood stands on
uplands to the South. Management goals would emphasize the area's wildlife, recreation,
and timber resources. Because of habitat values in the lloodplain. the recommended
additions to the State Forest are south of the 1000-foot contour line from the Tanana
River. (21,189 acres, within T7S ReE, T7S R7E, T7S R8E, T8S R5E, T8S R6E, T8S

R7E, and T8S RsE P.M.)

4. This quarter-scction lies adjacent to the Tanana Valley State Forest Subunit 10il. the
Volkmar Bluffs Research Natural Area. It encompasses a large prairie feature that
similar to the prairie system in the adjacent Tanana Valley Stale Forest research natural
area. 1his amendment is designed to expand the research natural area to include the
remainder of the prairie system. (160 acres within T9S R13E P.M.)

5. This unit consists of several small parcels of land near Dot Fake that were not
included in the State Forest because of questionable land status. The primary purpose of
adding these to the State Forest is to consolidate land management in the area. (9,600
acres within T2IN RXF, T22N RXF, T23N R61-, and T23N R7F C.R.M.)

6. These block is located along the Tanana River near Tnk between Native lands and the
State Forest, The units contain commercial timber, have good access, and would be

1VSF hit briefing with panels doc 1/30/2008 2:33:20 PM



valuable additions to the State Forest. (23,033 acres within TL8N R13E, T19N Ri2E,
and TLON R13EC.R.M.)

7. This small parcel north of Tanacross was excluded in the legal description of the TVSF
because of federal interest. However, the federal interest is no longer valid. (40 acres

within T2Z1NRIOE C.R.M.)

8. These three parcels of land are located near Dot Lake between Native lands and the
State Forest. Their addition to the State Forest will consolidate management authority.
(5,600 acres within T21N R8E and T23N ReE C.R.M.)

9. This township, north of Dot Lake, was left out of the TVSF legislation by a mistake in
a legal description that substituted a wrong township. Although the unit is currently
inaccessible, including it in the State Forest as originally proposed would offer some
management efficiency because it shares common access and similar resource values
with adjoining Slate Forest lands to the west and south. (23,040 acres, T25N R7E

CRM )

List of proposed deletions from the State Forest
The following list summarizes the recommended withdrawals (a total of approximately

66,071 acres):

1 TVSF Subunit 1C: 1,898 acres within TIN R11WandT2N RI 1W F.M.

These two parcels of the Minto Flats along the Tolovana River are recommended for
withdrawal so as to consolidate most wetlands in Minto Flats under a single management
intent. The areas are highly productive wildlife habitat but contain very little timbcrland.
The area borders the Minto Flats State Game Refuge, and is recommended as an addition

to the Refuge.

2. TVSF Subunit 313 2400 acres within T4N R7W F.M.
1his parcel consists of wetlands bordering the Minto Flats State Game Refuge. The area
borders the Minto Flats State Game Refuge, and is recommended as an addition to the

Refuge.

3. TVSF Subunit 413 2.400 acres within T3N R3W F.M.

This parcel contains shorelands of the Chatanika River. It is recommended as a TVSF
withdrawal lo be available for designation as part of the Chatanika State Recreation River
corridor. In the interim it would be managed for public recreation and wildlife habitat as
part of Tanana Basin Area Plan Subunit 1E 1. The area is comprised mostly of poorly
drained wetlands along the Chatanika River and contains little timbcrland.

4, TVSF Subunit 12A: 19,200acres within T2IN R10E C.R.M.

This township contains low reliefand swampy, noncommercial forest; it was not
included in the original administration proposal. The unit's inclusion in the State Forest
does not offer any management advantages for adjacent State Forest lands. It would

I VSF bill briefing with parccls.iloe 1/30/2008 2:33:20 I'M



become part of Tanana Basin Area Plan Subunit 6G1, which is designated for wildlife
habitat and forestry.

5 TVSF Subunit 12A: 19,200 acres within T25N Rg C.R.M.

This township was apparently included in the State Forest because of a mistake made in
the range. This unit is generally at a high elevation with few significant resources
appropriate for the State Forest system. Itwould become part of Tanana Basin Area Plan

Subunit 6J2 which is designated for resource management.

6. TVSF Subunit 13A, 13B: 21,120 acres within T19N RI5E and T20N R13E C.R.M.
These two parcels were arc underlain entirely by permafrost and forested with
noncommercial black spruce. They have no other important resource values or
advantages for inclusion in the State Forest. They would become part of Tanana Basin
Area Plan Subunit 6J3 which is designated for wildlife habitat.

Additions to Minto State Game Refuge

1 TVSF Subunit 1C: 1898 acres within TIN R 11W and T2N R11W F.M.

These two parcels on the Minto Flats in TVSF Subunit 1C along the Tolovana River are
recommended to be added to the Refuge. This change would consolidate most wetlands
in Minto Flats under a single management intent. The areas are highly productive wildlife
habitat but contain very little timbcrland. flic area borders the Minto Flats State Game

Refuge.

2. TVSF Subunit 3B: 2,400 acres within T4N R7W
This parcel consists of wetlands bordering the Minto Flats State Game Refuge.

TVSI; bill briefing with parcels,iloc 1/30/2008 2 33:20 I'M
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301 Cushman St.. Suite 301, Fairbanks. AK9970

January 29, 2008

Dear Senator JrierTlioma i,

The Fairbanks Economic Development Corporation (FEDC) strives to promote value added
product development in Interior Alaska and, therefore, thanks you for your sponsorship of Senate
Bill 229: An actrelating to the Tanana Valley Forest.

Fairbanks' remote location poses some challenges to economic development. However, when
looking to die abundant natural resources found in the Interior, there is also grca, opportunity for
the creation of new, higher paying jobs through responsible development of those valuable

resources.

FEDC has long been a supporter of Interior Forest product development and, in partnersliip vith
the State Division of Forestry, Tanana Chiefs Conference, and State of Alaska Office of Economic
Development, publishes “New Growth"; a prospectus offering information to potential forest
industry developers. Our continuing effort is to encourage and support existing & potential
businesses aimed at developing local, value added forest products for use here in Alaska. The most
crucial need in developing new forest product businesses is ensuring sustainable, easily accessible,
high value forest lands for development.

FEDC strongly supports SB 229. Passage of this legislation will add over 100,000 acres of
commercially valuable forest land to the State Forest. These lands would increase the amount of
valuable forest resources available for the development of value added products for the Interior
and the State of Alaska.

This initiative can be a great asset to the State of Alaska, the Interior and to our continued pursuit
/Oba diversified, stable and self-sustaining economy. FEDC thanks you for your time und efforts in
spoisonjigJn”~M and is excited about the potential it will bring to our State Forest lands.

1011 Dodson
CEO/)"ta&idcpt

Fairbanks Economic Development Coiporaiion

'Cassia linkcl
Project Manager, Fairbanks Economic Development Corporation

CC: Chris Malsch
Marty Freeman

Ptior.o: (907)452-2185 www.investfoi,-books com Fox (907)451-0534
1-888-476-FEDC
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February 29,2008

Senator Joe Thomas,
State Capitol Room 510
Juneau, Ak 99801-1182

Dear Senator Thomas,

We support SB 229 amending the boundary of the Tanana State Forest and the Minto
Flats game refuge. Northland Wood Products as a company has been harvesting timber
in the Tanana State Forest, and wliat would become the State Forest, since 1965, for our
sawmill here in Fairbanks We were involved with the creation of the Tanana State Forest
at that time, seeing the long term benefit of protecting this very valuable resource for
future generations. As we see it, SB 229 is very beneficial in that it adds more timber to
the State Forest base and consolidates the forest management authority over these areas.

We currently process 3to 4million board feet of timber each year and employ some 35
people year around, producing lumber and timbers for the local market. We are very

dependent upon the forest resources in the Tanana Slate Forest and are very much in
favor ofany legislation that improves and strengthens it.

Again, we strongly support SB 229 and thank you for introducing it.

Sincerely,

Ronald D. Rasmussen
Vice President and Mgr, Woods Operations

YOUR 1 OF Al | uMIIFR INDUSTRY












SENATE FINANCE COMMITTEE REr-JRT

FURTHER:

DATE TURNED ,
INTO OFFICE:

DATE: 2/19/08

Finance Committee considered SENATE BILL NO. 229
SB 229 TANANA VALLEY FOREST/MINTO FLATS REFUGE

"An Act relating to the Tanana Valley State Forest and to assignment of certain forest land to the Minto Flats
State Game Refuge; and providing for an effective date."
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2008 LEGISLATIVE SESSION Bill Version: SB 229

(S) Publish Date: 2/19/08
Identifier (file name): SB229-DFG-DWC-02-11-08 Dept. Affected: Fish & Game
Tille Tanana Valley Forest/Minto Flats Refuge ARDU Wildlife Conservation

Component : Wildlife Conservation
Sponsor Senator Thomas
Requester Senate Resources Committee Component Number *173
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

Appropriation
Required Information
OPERATING EXPENDITURES FY 2009 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013 FY 2014
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES
CHANGE IN REVENUES (
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other Interagency Receipts
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any curront year (FY2008) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attacha sgparatapngo ifnecessary)

Passage of this bill will have no fiscal impact on the Department of Fish and Game

Propnrod by:  David Thomson. Administrative Manager

Phono <165-6194

Dnio/Timo 2/11/08 <1.00 PM

Division Wildlife Conservation

Approved by:  Tom Lawson. Diroclor

Dale 2/11/2008

Division of Administrative S o r v

inv>»ii n/io,vow own)

ic e s

Page 1lof 1



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: |

2008 LEGISLATIVE SESSION Bill Version: SB 229
(S) Publish Date: 2/19/08
Identifier (file name): SB229-DNR-For-02-12-08 Dept. Affected: Natural Resources
Title Tanana Vailoy Slate Forest/Minto Flats Stale Game RDU Resource Development
Refuge boundary adjustment Component Forest Management & Development
Sponsor Sen. Thomas
Requestor Senate Resources Component Number 435

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

Appropriation
Required Information

OPERATING EXPENDITURES FY 2009 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013 FY 2014

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0 0.0
ICHANGE IN REVENUES ( ) 0.0 0.0 0.0 | 0.0 o9 00 0.0

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Menlal Health
Other Interagency Receipts

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2008) cost: 0.0
POSITIONS
Full-time 0 0 0 0 0 0 0
Part-time 0 0 0 0 0 0 0
Temporary 0 0 0 0 0 0 0

ANALYSIS:  (Mtachaseparate page Hnecessary)

This bill will add approx. 101,610 acres of land to the Tanana Valley State Forest (TVSF), delete approx. 66,218 acres,
and redesignate approx. 4,298 acres as part of the Minto Flats State Game Refuge (MFSGR). This better aligns

boundaries with the intent of the TVSF and MFSGR, increasos land management efficiency, and updates the boundaries
to correspond with correct and current land status. This proposal was developed and reviewed through the 2001 update
to the TVSF Management Plan. Controversial parcels were removed following interagency and public review, and the
package of changes in this bill had broad support and no known opposition. Thoso changes will not require new
positions or funding. Thoro is no short-teim impact on revenue, but it protects the rcvenuo stream from timber receipts
by ensuring that more commercial forost land will remain part of the long-term sustained yield land timber base to

provide lumber, fuelwood. wildlife habitat, and recreation and tourism benefits.
Prepared by  Martha Freeman Phone 269-8473
Division Forestry Dale/Time Fobruary 12,2008

Approved by:  Tom liwin. Commissioner Dato Fobruary 12. 2008
Natural Resources

[H*vittiH1/1ti700f QVD) Pago 1 of 1



301 Cushman St., Suite 301, Fairbanks, AK 9970

January 29, °" AO

Dear Senator J

The Fairbanks Economic Development Corﬁoration FEDC) strives to promote value added
E{oduct development in Interior Alaska and, therefore, thanks you for your sponsorship of Senate
il 229: An act relating to the Tanana Valley Forest.

Fairbanks' remote location poses some challenges to economic development. However, when
looking to the abundant natural resources found in the Interior, there is also great Oﬁportumty for
the creation of new, higher paying jobs through responsible development of those valuable

resources.

FEDC has long been a supporter of Interior Forest product development and, in partnersliip with
the State Division of Forestry, Tanana Chiefs Conference, and State of Alaska Office of Economic
Development, publishes “New Growth"; a prospectus offering information to potential forest
industry developers. Our continuing effort is t0 encourage and support existing & potential
businesses aimed at developing local, value added forest products for use here in Alaska. The most
crucial need in developing new forest product businesses is ensuring sustainable, easily accessible,

high value forest lands for development :

FEDC strongly supgorts SB 229, Passa%e of this legislation will add over 100,000 acres of
commercially valuable forest land to the State Forest. These lands would increase the amount of
valuable forest resonrees available for the development of value added products for the Interior

and the Stale of Alaska.

This initiative can be a great asset to the State of Alaska, the Interior and to our continued pursuit
-ofa diversified, stable and self-sustaining economy. FEDC thanks you for ¥our time und efforts in
spoasorWifuhril andis excited about the potential it will bring to our State Forest lands.

Dodson
" CEO/fcresident _
Fairbanks Economic Development Corporation

Cassic Finkcl
Project Manager, Fairbanks Economic Development Corporation

CC: Chris Maisell
Marty Freeman

Ftione: (907) 452-2185 www.Investralrbonks.com Fax (907) 451-9534
1-888-476-FEDC
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SARAH ['ALIN, GOVERNOR

W 7*Wrmif, Siille 18
DEPARTMENT OF NATURAE RESOURCES Vnchnregr, AK W50l

BOARD OF FORESTRY
February 4. 2008

Senator Joe Thomas
State Capitol. Room 510
Juneau. AK 99801-1182

Dear Senator |homas.

|lie Board of Forestry represents diverse interests with respect to forestry in Alaska. By law. it
provides a forum for forest management issues on state land, and is charged with monitoring the
Implementation and effectiveness of the Forest Resources and Practices Act on all lands (AS

41.17.047).

The Board of Forestry would like to express its support for SB 229. amendments to the boundary
of the Tanana Valley Staie Forest and the Minto Flats Game Refuge. This bill would correct old
drafting errors update the boundaries to be consistent with changes in land status, add productive
forest land to the State Forest, and delete wetlands and other non-productiv e forest land. |he
revised boundary will better match the purpose of State Forests, and the intent to included
primarily commercially valuable forest land (AS 41.17.200.-210).

In the 25 years since it was established, the State Forest has proved its worth as a source ol
sawtimber and fuelwood. wildlife habitat, and hunting and recreation opportunities for Alaskans.

The changes in this bill were recommended by the 2001 update to the Tanana Valley Slate Forest
Management Plan, with wide public support. The Board officially commended the Department
of Natural Resources for the broad public process used to draft and revise the lan.in,t Valley
State Forest Management Plan update. SB 229 will implement these widely supported
recommendations

We encourage prompt passage of SB 229. ami thank you lor introducing ibis bill.

ALASKA BOARD (>FIOR! SIRY

Rob Bosvvotth [ rin Mcl.union
Matt Cronin Bill Oliver
Wayne Nicolls Rick Ro?ers
John DiMurehi Ron \\olfc

"thruHlufi (uznene U»Jbituince \ulurul PAUUNry ns+ hi .nutJulhre L/iMam



ALASKA STATE LEGISLATURE

SENATOR JOE TI IOMAS

Sectional Analysis

SB 229 - Amendments to the Boundary of the Tanana Valley State Forest and
Assignment of Certain Forest Land to the Minto Flats State Game Refuge

This bill would implement changes to the boundary of the Tanana Valley State Forest
(TVSF) recommended by the 2001 update to the TVSF Management Plan. Some land
deleted from the State Forest would be reassigned to the Minto State Game Refuge.
These proposals were thoroughly reviewed by the public and agencies during the
planning process. The package of proposals was revised following the comment period,
and the final package was non-conlrovcrsial.

Section 1- Minto Flats State Game Refuge. Section | amends the legal description for
the Refuge to incorporate three parcels of land delete's from within the TVSF. (See map)
These parcels are wetlands adjacent to the existing Refuge that do not contain
commercially valuable forest land, and would be better managed as part of the Refuge.

They total 4,298 acres.

Section 2-Tanana Valley State Forest. Section 2repeals and reenacts the legal
description for the TVSF. Stale Forests consist "primarily of commercially valuable
forest land determined by the governor to be necessary for retention in State ownership
for management under the principles of multiple use and sustained yield" (AS
41.17.210(a)). Almost all of the 178 million acres in the Tanana Valley State Forest are
commercially valuable forest land. Some State lands adjacent to the State Forest also
contain valuable forest resources, and some land within the TVSF does not have
commercial forest potential. The proposed changes to the TVSF would move
approximately 101,610 acres of general domain state land into the State Forest, and
delete approximately 66,220 acres, for a net increase of approximately 35,390 acres.

Land recommended for addition to the State Forest contains high-value commercial
forest land, much of which is easily accessible. Most parcels are already classified for
Forestry under the Tanana Basin Area Plan, and all ate compatible with the intent o! the
State Forest. Some have been harvested historically. ami provide access to other lands
within the Slate Forest, while other parcels are isolated pieces of Stale land adjacent to
the State Forest. Incorporating these into the TVSF would add to the value of the State
Forest and consolidate management authority in these areas. One 160-aere parcel with

Stile Cppitol j-ki 99W1 ) JI6-7JUJ -Tji (07)
Jore - AvwrCxv ll%é&t!ﬂfWay lie20) - n<lrbmg)ﬁ<%l %%OBIGI In (0N-4% BI6J
Senltnt)oc'ﬂtunllt_]k\a—l vljlraku



ALASKA STATE LEGISLATURE

SIINATOR JOO THOMAS

unusual prairie features would be added to the Volkmar Bluffs Research Natural Area
within the State Forest.

Land recommended for deletion from the Slate Forest is not commercially valuable forest
land The deletions include the three wetland parcels recommended for addition lo the
Minto Flats State Game Refuge, wetlands and high-clevation lands north ofTok and
Tanacross, and a parcel of high-value recreation land along the Chatanika River.

Land deleted from the Tanana Valley Slate Forest would be managed as part of the
adjacent management units under the Tanana Basin Area Plan. These lands would
remain open for public access and multiple use.

"jriuJ0- *M y. Stale Capital Atoilo 99B01 m(907) 1 (HPO) JJO /IMJ  fo» (90/) <K.VWII
June - 1292 Sow Way SU-201 - rairSonky, AlaskaWiJl ~ (002) o*.irMIM - I.u (902) mdV HIM
ScnaUH.Jue Thomji Ueyu.itoU* ok in
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Briefing: RESOURCES
Tanana Valley State Forestchanges December 12,2007
DEPARTMENT OF NATURAL RESOURCES - DIVISION OF FORESTRY

Background. The 2001 update to the TVSF Management Plan recommended a package of
changes to the boundaries of the State Forest. As a part of that package, the plan recommends
some of the deletions from the State Forest lo be added to the Minto State Game Refuge. These
proposals were thoroughly reviewed by the public and agencies during the planning process, and
the proposals in the final plan were non-controversial. There were no comments on luese
proposals during the final comment period.

A. Recommendations for additions to the Tanana Valley State Forest: Amend
AS 41.17.400(d)

Alaska Statutes Section 41.17.210 states that State Forest proposals shall consist "primarily
of commercially valuahle forest land determined by the governor to he necessary for
retention in State ownership for management under the principles of multiple use and
sustained yield..." Almost all of the 178 million acres in the Tanana Valley State Forest is
commercially valuable for  land. Some Stale lands adjacent to the Slate Forest, however,
contain valuable forest resources that would benefit the State Forest by their addition to that
legislatively designated area. The lands listed in the following packet, and shown on the
accompanying map, are recommended for addition to the State Forest. They total

approximately 101610 acres.

The lands recommended for addition lo the State Forest contain high-value commercial forest
lands, many of which are easily accessible. Most arc already classified Forestry under the
Tanana Basin Area Plan, and all are compatible with the intent of the State Forest, Some
have been harvested historically, and some provide access to other lands within the State
Forest. Some of the smaller parcels are isolated pieces of State land adjacent to the Stale
Forest. Adding them to the Stale Forest would add it) the value of the Slate lorest and
consolidate management authority in these areas.

B. Recommendations for deletions ikom hie Tanana Valley State Forest:

Amend AS41.17.400(d) *

The Tanana Valley Stale Forest contains approximately 06,218 acres of land that do not
contain valuable forest resources. On the basis of the statutory criteria in the previous
section, DNR recommends several deletions from the fanana Valley State Forest. Some of
the lands are wetlands adjacent to the Minto Flats State Game Refuge that contain no
commercially valuable timbcrland Another area recommended for deletion contains the
shorelattds of the Chatanika River, an extremely high value recreation area. The other lands
on the deletion list consist of two townships: one comprised of wetlands anil the other nia.le

up of high-elevation, unforested lands.

IVSI bill boding Willi paucls iloc IA0 00K 2:31 20 I'M



C. Additions to the Minto Flats State Game Refuge of lands recommended for
deletion from the Tanana Valley State Forest: Amend AS 16.20.037(a).

Three parcels of land within the TVSF containing wetlands adjacent to the Minto Flats State
Game Refuge arc recommended to be withdrawn from the State Forest and added to the
Refuge. They do not contain commercially valuable forest land, and would be better
managed as part of the Refuge. They total 4,298 acres.

TVSF lull bruMing with |inucl tdue 1An/2008 2AT20 I’'M



List of proposed additions to the Tanana Valley State Forest
The following list summarizes the recommended additions to the State Forest (a total of

approximately 101,610 acres):

1 This strip of land, located hetween Minto Flats and the adjacent State Forest, contains
productive upland forests of white spruce and hardwoods. The unit is presently accessed
by the Dunbar-Livcngood winter trail and will be accessed by an all-season forest road.

(4,480 acres within TIN R6W F.M.)

2. These units are on Nenana Ridge, border the State Forest, and have similar values.
They are highly productive, easily accessible, upland forests. Adding these units to the
State Forest will consolidate the State's highest value forest lands under a single
management authority and plan. (14,568 acres within T2S R4W, T2S R5W, and T3S

R5WF.M.)

Note: If this subunit is added to the State Forest, the following management guidelines
will be added to the entire Subunit 5A. “A 300-foot buffer from centerline on each side
of the roadway should be managed to maintain or enhance scenic views along the
highway. Development activities such as timber harvesting and land-usc authorizations
may be allowed within this buffer if the activity is designed to maintain or enhance the
scenic values of the highway corridor, and to provide opportunities for viewing

background scenery.”

3. This unit has several parcels which comprise the bulk of the timbcrland occurring
between Fort Greely and the Tanana River. The timber consists of productive white
spruce stands along the Tanana River and mixed white spruce/hardwood stands on
uplands to the South. Management goals would emphasize the area's wildlife, recreation,
and timber resources. Because of habitat values in the lloodplain, the recommended
additions to the State Forest are south of the 1000-foot contour line from the Tanana
River. (21,180 acres, within T7S R6li, T7S R7E, T7S RSF, TSS R5E, T8S R6E, TSS

R7F, and T8S R8E F.M.)

1 This quarlcr-section lies adjacent to the Tanana Valley Stale Forest Subunit 10H. the
Volkmar Bluffs Research Natural Area. It encompasses a large prairie feature that
similar to the prairie system in the adjacent Tanana Valley State Forest research natural
area. This amendment is designed to expand the research natural area to include the
remainder of the prairie system. (160 acres within T9S R131: F.M.)

5 This unit consists of several small parcels of land near Dot Lake that were not
included in the Stale Forest because of questionable land status. The primary purpose of
adding these to the Stale Forest is to consolidate land management in the area. (9,600
acres within T2IN RSL. T22N RXF, T23N R6I-, and T23N R7E C.R.M.)

6. These block is located along the Tanana River neat Tok between Native lands and the
State Forest. The units contain commercial timber, have good access, and would be

TVSF hill briefing with pmcols.tloe 1/30/2008 2:33:20 I'M



valuable additions to the State Forest. (23,033 acres within TL8N R13E, T19N R12E,
and TLONRI3E C.R.M.)

7. This small parcel north of Tanacross was excluded in the legal description of the TVSF
because of federal interest. However, the federal interest is no longer valid. (40 acres
within T21INR10E C.R.M.)

8. These three parcels of land arc located near Dot Lake hetween Native lands and the
Slate Forest. Their addition to the State Forest will consolidate management authority.
(5,600 acres within T21N R8E and T23N R6E C.R.M.)

9. This township, north of Dot Lake, was left out of the TVSF legislation by a mistake in
a legal description that substituted a wrong township. Although the unit is currently
inaccessible, including it in the State Forest as originally proposed would offer some
management efficiency because it shares common access and similar resource values
with adjoining State Forest lands to the west and south. (23,040 acres. T25N R7E

C.R.M.)

List of proposed deletions from the State Forest
The following list summarizes the recommended withdrawals (a total of approximately

66,071 acres):

1 TVSF Subunit 1C: 1898 acres within TIN R11W and T2N R1IW F.M.

These two parcels of the Minto Flats along the Tolovana River are recommended for
withdrawal so as to consolidate most wetlands in Minto Flats under a single management
intent. The areas are highly productive wildlife habitat but contain very little timbcrland.
The area borders the Minto Flats State Game Refuge, and is recomr.ended as an addition

to the Refuge.

2. TVSF Sulumit 313 2,400 acres within TAN R7W F.M.
This parcel consists of wetlands bordering the Minto Flats State Game Refuge. The area
borders the Minto Flats State Game Refuge, and is recommended as an addition to the

Refuge.

3. TVSF Subunit 4B: 2,400 acres within T3N R3W F.M.

This parcel contains shorelands of the* Chatanika River. It is recommended asa TVSF
withdrawal to be available for designation as part of the Chatanika State Recreation River
corridor. In the interim it would be managed for public recreation and wildlife habitat as
part of Tanana Basin Area Plan Subunit 11*L The area is comprised mostly of poorly
drained wetlands along the Chatanika River and contains little timbcrland.

4. TVSF Subunit 12A: 19,200 acres within T2IN RIOE C.R.M.

This township contains low reliefand swampy, noncommercial forest; it was not
included in the original administration proposal. The unit’sinclusion in the State Forest
does not offer any management advantages for adjacent State Forest lands. It would

IVSF bill hiding with parcels doe 1/30/2008 2:33:20 I'M



become part of Tanana Basin Area Plan Subunit 6G1, which is designated for wildlife
habitat and forestry.

5 TVSF Subunit 12A: 19,200 acres within T25N R8 C.R.M,

This township was apparently included in the State Forest because ofa mistake made in
the range. This unit is generally at a high elevation with few significant resources
appropriate for the State Forest system. It would become part of Tanana Basin Area Plan

Subunit 6J2 which is designated for resource management.

6. TVSF Subunit 13A, 13B: 21,120 acres within TLON R15E and T20N R13E C.R.M.
These two parcels were arc underlain entirely by permafrost and forested with
noncommercial black spruce. They have no other important resource values or
advantages for inclusion in the State Forest. They would become part of Tanana Basin
Area Plan Subunit 6J3 which is designated for wildlife habitat.

Additions to Minto State Game Refuge

1 TVSF Subunit 1C: 1,59S acres within TIN R I1W and T2N R1IW F.M.

These two parcels on the Minto Flats in TVSF Subunit 1C along the Tolovana River are
recommended to be added to the Refuge. This change would consolidate most wetlands
in Minto Flats under a single management intent. The areas are highly productive wildlife
habitat but contain very little timbcrland. The area borders the Minto Flats State Game

Refuge.

2. TVSF Subunit 3B: 2,400 acres within T4N R7W
This parcel consists of wetlands bordering the Minto Flats State Game Refuge.

VSl hill bricllng with parcels.doc 1/30/2U08 2:3.1:20 I'M






ALASKA STATE LEGISLATURE

SENATOR JOE THOMAS

SB 229 - Relating to the Tanana Valley State Forest and to assignment of
certain forest land to the Minto Flats State Game Refuge; and providing

for an effective date.

Sponsor Statement

Senator Joe Thomas

Senate Bill 229 amends the boundaries of the Tanana Valley State Forest
(TVSF) to correct errors in legal descriptions, reflect updated land status,
and to better match the management intent for the Forest. This is done
by adding and deleting boundary references to the legal descriptions in
statute. These changes result in a net increase to the state forest of
approximately 40,000 acres. SB 229 also moves approximately 4,300
acres from the state foiest to the Minto Flats State Game Refuge.

In 1983 the Legislature created the 1.8 million-acre Tanana Valley State
Forest that stretches from Manley to Tok. The forest is open to mining,
gravel extraction, oil and gas leasing, and grazing. The Department of
Natural Resources manages the state forests for a sustained yield of
these resources, with the primary purpose of timber management (AS
41.17.200). The Bonanza Creek Experimental Forest, a 12,400-acre area
dedicated to forestry research, is also located within the state forest.

State forests provide fish and wildlife habitat, clean water, opportunities
for recreation and tourism, and minerals. In addition to the management
of these resources, the Tanana Valley State Forest offers many
recreational opportunities including hunting, fishing, trapping, camping,
hiking, dog mushing, cross-country skiing, wildlife viewing, snow
machining, gold panning, boating, and berry-picking.

In 1996, the division updated the Tanana Valley State Forest
Management Plan and established a citizens' advisory committee. The

Xmiury - M.iy: Stde Cxaitd - Juneau, Alvko 99801 - (%GZQ? | (800) 3367383 - Fx(907) 965 .5@L
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12-member citizen's advisory committee, representing a variety of state
forest users, actively participates in forest planning in the Tanana Basin.
This entity has endorsed the recommendations on management of the
forest and has caiefully crafted the changes in a manner that resulted in
support from all affected land users and owners.

SB 229 is supported by the Alaska State Forest Association, the
Fairbanks Economic Development Corporation, hunting and recreation
groups as well as all surrounding land owners.

Please join me in amending the Tanana Valley State Forest to better align
with its original intent and support the passage of Senate Bill 229.

hnutry-Mjy: SUMGCyatd - Juneau, Alaska 99801 - (90;& 165237 - . (800) 336-7383 - IM- (907) 96655291
June - December: >29 Seder Way Se 208 - Fairberks Aad@ 99/01 - (907) 9668161 - (a* (9071956-8103
Syaiar. Joc THaresaMedissaedk Ls
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FISCAL NOTE

STATE OF ALASKA
2008 LEGISLATIVE SESSION

CSSSSnjICILC) DOH-.AXM9 08

Identifier (Mo name):
Film Office / Film Production Tax Credit

Title
Sponsor Senators Eilis. Stevens. Davis, Dyson
Requester (S) Labor & Commerce

Expenditures/Revenues
Note: Amounts do not include inflation unless otherwise noted below
Appropriation

Required

OPERATING EXPENDITURES FYy 2009 FY 2009
Personal Services 00 0.0
Travel 0.0 0.0
Contractual 00 00
Supplies 0.0 00
Equipment
Land & Structures
Grants & Claims
Miscellaneous 0.0 00

TOTAL OPERATING 00 0.0
CAPITAL EXPENDITURES 00 0.0
CHANGE IN REVENUES ( ) ° 0.0
FUND SOURCE
1002 Federal Roceipfs
1003 GF Match
1004 GF 00 00
1005 GF/Proyram Receipts
1037 GF/Mental Hoalth
Other Interagency Receipts

TOTAL 00 00

Estimato of any current year (FY2008) cost:

POSITIONS
Full-timo
Part-time
Temporary

ANALYSIS: {AtUihj «<pirsfe moejvu;

Sco attached

Pren.uod | , Dan S' < ol. Ecominiid
Division Tax

Al provect i, Jerry Burnett
De(... Imre! ot Revenue

Depl. Affected:
"RDU

Fiscal Noto Number:

Bl \ersion:

(S) Publish Deate.

Ccmpononl

CSSSSB 230(FIN)
2/29/08

Revenue 04
Taxation and Treasury

Taxation and Treasury

Component Number

(Thousands of Dollars)

Information
FY 2010 FY 2011 FY 2012
00 0o 0.0
0.0 00 00
0.0 0.0 00
00 00 0.0
00 00 00
0.0 0.0 00
00! 0.0 0.0
1
(Thousands of Dollars)
00 oc 00
00 00 00

00

2476

FY 2013 FY 2014

00
0.0

00

00

0.0

Phono (007) 405*3279
Date. Tune ?/10 08 12 00 AM

Date 7/10 700s

PrjIO 19 J

0.0
0.0

0.0

0.0

0.0



FISCAL NOTE #3

STATE OF ALASKA BILL NO. CSSSSB 230(FIN)

2008 LEGISLATIVE SESSION
ANALYSIS CONTINUATION

Bill Languago:
Tri3 (nil will crnato a lax credit, applicable against corporate income lax liability, for certain film production activities in the stale cl

Alaska. Features ot ihe creditinclude:

*Baso lax credit equal to 30% o( qualified production expenditures

An additional 10% credit for qualified wages paid to Alaska residents

*An additional 2% credit for qualified expenditures made in a rural area

*An additional 2% credit for qualified expenditures made between October 1 and March 30

-Unused credits may bo transferred or carried forward for future | ability

The credit is available only if certain conditions are mot: the film producer must have over $00,000 in qualified expenditures in Alaska,
and the production must bo approved by the Film Office of the Department of Commerce, Community and Economic Development.

The credit is targeted by way of excluding several categonos of film production. The following categories of film production would rot be
etig bto for the credit: Nuws, weather and current events programming: financial, talk or game shows; productions intended primarily for
industrial, corporate, institutional or internal purposes; sports events or programs; gala presentations or awards shows; infomercials and
productions that solicit funds, political advertisements; and sexually explicit productions.

Alaska will join a growing number of slates that have a Mm production tax credit. According to an April 2007 .article in "The Hollywood
Reporter,* there were 3l1states wall Tun production tnx credits at that tune, with several others consideringthe credits

Film product on lax credits vary between slates, with the most generous as of April 2007 being Connecticut's 30% transferable credit on
all production oxpensos over S50.000 wilt no cap on the amount of the credit. L.ko Connecticut's credit, Ai. ska's proposed credit would
be transferable, requires $50,000 in eligible expenses, and has no cap Alaska's 30% baso tax crud't can bo augmented by the
additional 10% credit for Alaska resident payroll, 2% crod t for rural expenditures and 2% credit for off-season production. Alaska's
credit will therefore bo one of tho most generous in the nation in terms of the percent of qualified production expenditures.

Revonuos:
While the tuvenuo impact of th s bill is indeterminate, we believe that it is likely that the revenue impact will be negative to tho state It

is not possible to osfimalo tho amount of liability that could be generated or offse! by this crcd t because wu do not know tho value of
current eir bio film production expenditures in tho state, lhe amount ol now eligible expenditures that might bo attracted to ihe state, or

tho owner: hip ol tho compjnios that will bo producing films in tho stato

Based on our discussions with film industry groups and other states, production expenses are typically incurred by a Limited Liability

Corporation (LLC) formed for tho purpcso of film production, with profits flowing to the owners of the LLC. Under A'aska state law, LLCs

are heated as partnerships and not subject to corporate income tax Income or loss will flow through to the LLC's owners Owners of

LLCs can include Ccorporafiens. Scorporafions. partnerships and individuals. Under A'aska law, S corporations, partnerships and

individuals nro not subjoct to state mccmo taxation To the extent the eligible LLC passes interne through to those non finable utilities.

Alaska w Il receive no compcnsafing tax revenue Similarly, lo tho extent the 11C incurs losses, Alaska would receive no compensating
l,ix rnvenuo To lho extent that C corpsrations hold an cwnersh p interest m tfm LLC, these eorpor.ifions wll pay Alaska tax Howovor.

it is I'kely Inattho LLCs will be organired to numm ru the cvcra itax liability.

Ccrjs'r.ite income tax .» pad in four quarterly insla Invr.ts throughout the fin year, p us a paymentw !'h return in March of the fetlcw.ng
year V.'u,r fic p.llo that efigiblo comjjan os w Il adjust P+ r pa/mei tr, begum nq in f Y 2009 tu actour-| for the impactoftho n.w f n

production tax credit

Expenditure*:
We ant r ate tfi.lt this tun.fit i an be unj Vmcntort iti the department ol Rnyl-nutr uv ng ensfing r.t.iff and re'‘cu'se* Mosto f'he work

route | to cirnf.t approval and duterm.natmns wei ho made by the Qep.itfrm.nlcl Commerce.;m.irur ty and Crun nr < Quvei.jment

Pilijt' 2 Cf 2



FISCAL NOTE

Fiscal Nolo Number:
2008 LEGISLATIVE SESSION Bill \ersion: CSSSSB 230(FIN)
(S) Publish Deate: 2/29/08
Identifier (file name): SB230SSCS(FIN)-CED-QED-02-28-08 Dept. Alfecle_cb DCCED
Title Film Office/Film RDU Comm Assisi & Ec Dev (-105)
Production Tax Credit Component Office of Economic Development
Sponsor ELLIS. Stevens
Requester Senate Labor & Commerce Component Number 2743

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
Approprialion

Required Information

OPERATING EXPENDITURES FY 2009 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013 FY 2014
Personal Services 150.0 25.0 175.0 175.0 175.0 175.0 175.0
Travel 20.0 3.0 23.0 23.0 23.0 23.0 23.0
Contractual 100.0 5.0 1050 105.0 105.0 105.0 105.0
Supplies 5.0 5.0 5.0 5.0 5.0 5.0
Equipment 15.0 15.0 15.0 150 15.0 15.0
Land & Structures
Grants & Claims
Miscellaneous 0.0 00 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 290.0 33.0 323.0 323.0 323.0 323.0 323.0
[CAPIT AL EXPENDITURES i | N |
CHANGE IN REVENUES (1004 ) > I . o . I " I "
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 2900 330 3230 3230 3230 323.0 3230
1005 G c/Progrnm Receipts
1037 GF/Mental Health
Other Interagency Receipts

TOTAL 290 0 33.0 3230 3230 323.0 323.0 3230

Estimate of any current year (FY2008) cost: 00
POSITIONS
Full-timo 200 025 225 225 225 225 225
Part-time
Temporary

ANALYSIS:  (A/tieni ip-inw;ei A ifeucci 17)

This legislation would create a transferable tax credit to be applied to certain film production expenditures made in
Alaska and establishes a Him offico in tho Department Tho baso tax credit would bo 30% of qualified expenditures with
an additional 10% of qualified expenditures that are Alaska wages, an additional 2% for expenditures mado in a rural
area, and an additional 2% for expenditures mado in tho state between October 1through March 30. The minimum
spending amount would be set at $100 0 within a 24 month period Ilitre would bo no maximum amount of credit that

can bo taken The lax credit provisions sunset onJuly 1.2013

Phone ‘NTT ?C9 45GB

Pnifjurnihy .leu Ausli'fm.m, Manager C
Division Qtfin' el Econcinu; DIV 1 piri‘iu Date/ fitnu 2 78708 5 00 PM
D.itu 2/28/2008__

Appr.vvrii by  FniilR Nofti, Citium' 'muicr
Cemmiifi.,e. C-H'i" unity. »inJ Pn'Mi-nn": Dm. ll ; mi.mf

Pagu 1of2



FISCALNOTE 4

STATE OF ALASKA BILL NO. cssssB 230(FIN)

2008 LEGISLATIVE SESSION
ANALYSIS CONTINUATION

Duties of the office would include: Cooperating with tho private sector to expand lhe film production industry;
promoting Alaska as a film location; providing production assistance through connecting filmmakers with
Alaska location scouts, sen/ices and contractors; certifying and promoting a production internship training
program in ; administering the incentive program; and preparing an annual report to the legislature

To fulfill Ihe duties established in the bill, the Department would keep the one-quarter existing position in the
Office of Economic Development to supervise staff, prepare annual marketing and business plans, and help
promote the incentive and intern programs. Tho Department would hire a Development Specialist to fulfill the
duties assigned by the legislation and an Administrative Assistant to handle the administrative work
associated with implementing lhe incentive program. As specified in the legislation, lne Commissioner of the
Department will consider the recommendations of the Alaska Film Group in the selection process, Travel
costs are estimated to cover in-state, out-of-slate, and international travel for trade shows, visits to
production companies, producer familiarization lours, training, meetings with in-stalo film industry and
communities, and to provide production assistance (conrecling filmmakers to Alaska contractors).
Contractual expenditures would include web site development, marketing plan development, photo
purchases, development of a production guide, promotional materials, limited advertising creative and
placement, printing, workshops, training, memberships, subscriptions and other film related services.

Change in Revenue: The department is not able to determine the impact the transferable tax credit wou'd
have on the general fund. Unknown are the number of productions that would apply for the transferable tax

credit and the amount that qualified producers would spend in the state.

Page 2 of 2



AMENDMENT

OFFERED IN THE HOUSE
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24

S SS SB 230 ( ), Version 25-LS1275VF

Page 3. line 10
After “that"

Delete “the award of a tax credit to

Page 3. line 13
After “whether"

Delete “lhe award of a lax credit to"

\



OFFERED INTHE MOUSE BY REPRESENTATIVE IIAWKER

TO: [ICS CSSSSB 230 (). Version 25-LS1275\F

Page 9. lines 10-12

Delete all material

Insert “NOTIFICATION: When the combined amount of tax credits issued and the
estimated amount oi'tux credits that can be claimed in the future based on notices of
qualifications that have been issued equals S 150.000.000 the commissioner shall notify the

presiding officers of each house of the legislature and the revisor of statutes in writing"



AMENI)MENT

OFFERED IN THE HOUSE
TO: HCS CSSSSB 230 (), Version 25-LS1275\F

2. line 8. following * exceed”
Delete “$150,000,000”
Insert “$50,000,000"

Page 4, line 19, following "equal to”
Delete “30"

Insert "20"

Page 9, line 11, following "equals"
Delete “S150.000,000"
Insert "$50,000,000"

AN

BY representative. hawker
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HOUSE CS FOR CS FOR SPONSOR SUBSTITUTE FOR SENATE BILL NO. 230( )
INTHE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIFTH LEGISLATURE -SECOND SESSION

BY
ered:
gef;erred:
Sponsor(s): SENATORS ELLIS, Stevens, Davis
REPRESENTATIVES Kerttuln, Buch, Olson, Rnniras, Gardner, Gara

A BILL
FOR AN ACT ENTITLED
"An Act establishing (he film office in the Department of Commerce, Community, and
Economic Development; creating a transferable tax credit applicable to certain film

production expenditures incurred in the state; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OFTHE STATE OF ALASKA:

* Section 1. AS 43.9S is amended by adding a new section to read:

See. 43.98.030. Film production tax credit, (a) In cooperation with the film
office in the Department of Commerce, Community, and Economic Development, the
department shall provide a transferable film production tax credit to a producer, as
defined in AS 44.33.239, for qualified production expenditures under AS 44.33.231 -
44.33.239.

(b) A tax credit provided under (a) of this section may be sold, assigned,
exchanged, conveyed, or otherwise transferred in whole or in part.

(c) A taxpayer acquiring a transferable credit may use the credit or a portion ol
the credit to offset taxes imposed under AS 43.20 (Alaska Net Income Tax Act). Any

portion of the credit not used may be used at a later period or transferred under (b) of

-1- IK'SCSSSIJ 230( )
Now 7>xt Underlined tPI-LVTEU VEST PHACKETEPI
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this section.
(cl) The department shall adopt regulations necessary for the administration of

this section.

(e) A credit provided under (a) of this section, whether sold, assigned,
exchanged, conveyed, or otherwise transferred, in whole or in part, must be used
within three years after being provided by the department.

(f) The number of tax credits provided in the aggregate under this section may
not exceed 5150,000,000.

* Sec. 2. AS 44.33 is amended by adding new sections to read:
Article 2A. Film Office.

Sec. 44.33.231. Duties, (a) There is created a film office in the Department of
Commerce, Community, and Economic Development. The film office shall

(1) cooperate with organizations in the private sector for the expansion
and development of film production industries in the state;

(2) promote Alaska as an appropriate location for film production;

(3) provide production assistance through connecting film directors,
makers, and producers with Alaska location scouts and contractors, including
contractors providing assistance with permit applications;

(4) ceiiify Alaska film production internship training programs and
promote the employment of program interns by eligible productions; and

(5) in cooperation with the Department of Revenue, administer the

Alaska film production incentive program.

(b) The film office shall mak available to the legislature, within 30 days after

the start of each 'egular session, a report of the activities conducted by the film office

under AS 43.33.231 -43.33.239. The report must include
() the number ofapplications received under AS 44.33.234;

(2) the number of applications approved by the film office; and

(3) the number of, and amount of, tax credits disbursed under

AS 44.33.232.
(e) The commissioner shall appoint a director to oversee the film office and

carry out its duties under AS 44.43.231 -44.43.239.

IK'S C'SSSSH 23(I( ) -2
v 7v.r Vndaclitwd IDELETED 'rt/vr URACEETEUJ



WORK DRAFT WORK DRAFT 25-LS1275\

Sec. 44.33.232. Alaska film production incentive program. Subject to
appropriations for the purpose, the film office shall administer in cooperation with the
Department of Revenue the Alaska film production incentive program to provide a tax

credit under AS 43.98.030 for certain film production expenditures incurred in the

state.
Sec. 44.33.233. Eligibility, (a) A film production is eligible for a tax credit

under AS 43.98.030, if the
(1) producer has S100,000 or more in qualified expenditures in a
consecutive 24-month period under AS 44.33.236;
(2) film office detennines that the award of a tax credit to the
production is not contrary to the best interests of the state; and
(8) production is approved by the film office.
(b) In determining under (a) of this section whether the award of a tax credit to

a production is not contrary to the best interests of the state, the film office may

consider

(c) The following productions arc not eligible, regardless ol' the production

costs:

(1) news, weather, or current events programming;

(2) a production produced primarily for industrial, corporate, or
institutional purposes, and for internal use;

(3) an advertisement, infomercial, or any other production that solicits
funds, except for a commercial television advertisement produced for national
distribution;

(4) a political advertisement; ui

(5) a production that is determined by the film office to contain

sexually explicit conduct as defined in IS U.S.C. 2256.

3 K'S CSSSSH 23 )
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See. 44.33.234. Qualification for film production tax credit, (a) A film
producer may apply for the film production tax credit under AS 43.98.030 by
submitting an application to the film office on a form provided by the film office. The
application must include

(1) ascript or synopsis of the production;

(2) the names of the producer, director, and proposed cast;

(3) estimated start, completion, and filming dates; and

(4) other information the film office may require to determine the
producer's eligibility for a credit and the estimated amount of the credit.

(b) .If the film office approves an application submitted under (a) of this
section, the film office shall issue a notice of qualification & the producer. The notice
of qualification must include a determination by the film office of the estimated film
production tax credit for which the production qualifies.

Sec. 44.33.235. Award of film production tax credit, (a) Subject to
AS 43.98.030(f), the film office, in cooperation with the Department of Revenue, shall
determine the amount of the tax credit under AS 43.98.030 available to a producer
who has obtained a notice of qualification under AS 43.33.234(b), based on the
qualified expenditures of the production under AS 44.33.236.

(b) 'Hie base amount of a tax credit awarded under this section is equal to 30
percent of the qualified expenditures of the production.

(c) In determining the amount of the tax credit, the percentage provided hv Ib)
of this section shall be increased by the him office based on the following criteria:

(1) an additional 10 percent of qualified expenditures that arc wages

paid to Alaska residents;

(2) an additional two percent of qualified expenditures made in a rural

area; and
(3) an additional two percent of qualified expenditures made in the

state between October 1 and March 30.
(d) Alter completion of the production, the producer sh Il provide the film
office with a production cost report detailing the qualified expenditures of the

production, with verification by an independent certified public accountant approved

lies CSSSSH 230( ) -1-
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by the film office that the costs claimed in the report are qualified expenditures under

AS 44.33.236.

(e) Subject to (g) of this section, the film office, in cooperation with the

Department of Revenue, shall determine the amount of the tax credit based on the
information provided by the producer under (d) of this section and shall award a tax
credit in cooperation with the Department of Revenue under AS 43.98.030 if the
producer has satisfied all requirements under AS 44.33.231 -44.33.239.

(O The award of a tax credit under this section is conditioned on the
producer's and the production's full compliance with a'l applicable s‘ate laws anc
regulations. At the request of the film office, a producer shall provide any information
necessary for the film office to determine the producer's and production's compliance
with this subsection.

(g) In determining the amount of a tax credit awarded under this section, the
film office may reduce the amount of the tax credit by any amount the film office
considers necessary to allow the state, or a political subdivision of the state, to recover
the cost of anv damages caused by any act or omission of the producer or production.

(h) The film office, in cooperation with the Department of Revenue, may
withhold the award of a tax credit under this section if the office determines that there
are filed, but unresolved, legJ actions in the state involving the producer or
production.

Sec, 44.33.236. Determination of qualified expenditures, (a) Expenditures
made by a production company in connection with a film production approved by the
film office that shall he considered qualified expenditures must be directly related to
the production and be incurred in the state. Only expenditures that arc ordinary,
reasonable, and not in excess of fair market value and that are for real or tangible
property, fees, services, or state or municipal taxes shall be considered. Expenditures
may include

(1) costs of set constmction and operation;
) costs ofwardrobes, make-up, accessories, and related .services;
3) costs associated with photography and sound synchronization;
)

costs of lighting and related services and materials;

5 lICS CSSSSIS 23(( )
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(5) costs of editing and related services;
(6) rental of facilities and equipment;

(7) leasing ofvehicles;

(S) costs of food and lodging;

(9) costs of digital or tape editing, film processing, transfer of film to
tape or digital format, sound mixing, and special and visual effects;

(10) the total aggregate payroll for services performed in Alaska,
including all salaries, wages, compensation, and related benefits provided to
producers, directors, writers, actors, and other personnel that are directly attributable
to sendees performed in Alaska;

(11) the costs of the use of an Alaska business for processing qualified
payroll and ielated expenditures;

(12) costs of music, if performed, composed, or recorded by an Alaska
musician, or released or published by an Alaska business;

(13) costs of intrastate travel, if provided by an Alaska business;

(14) costs relating to the design, construction, improvement, or repair
of a film, video, television, or digital production or postproduction facility or related

property, infrastructure, or equipment, except commercial exhibition facilities, as

determined by the film office;

(15) costs of state or municipal taxes levied in Alaska on the lease or
rental of passenger or recreational vehicles or the rental of rooms or other lodging; or
(16) other similar production expenditures as determined by the film
office in cooperation with the Department of Revenue.
(b) Production costs that may not be considered qualified expenditures include
(1) costs related to the acquisition, determination, transfer, or use of a
film production tax credit under AS 43.98.030;
(2) postproduclion expenditures for marketing and distribution;
(3) production financing, depreciation, and amortization costs, and

other costs that are not cash or cash equivalent expenditures directly attributable to

production costs incurred in the state;

(4) amounts that are later reimbursed or reasonably anticipated to be

at® Jv.vt Underlinnl IDELETED TEXT IWM™>:i:nV)



