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The Honorable Hollis French 
Alaska State Senate 
Stale Capitol, Room 420 
Juneau, Alaska 99801-1182

Re: Support for the Promotion of*Health Insurance Coverage for All Alaskans 

March 11, 2008 

Dear Senator French,

The Alaska Health Assurance Advocacy Team (AHAAT) represents M statewide 
organizations concerned with health care related issues. With significant experience in and 
knowledge of health care delivery and health insurance, AHAAT is the foremost coalition in 
Alaska with expertise and interest in analyzing and advocating for expanding health insurance to 
increase access to health care.

AHAAT would like to begin by thanking you for opening up the discussion in the 
Legislature on this important topic with your legislation, SB 160.

Our coalition knows that expanding insurance to cover those who are uninsured will 
increase the access to health care services for the 11-1,000 Alaskans who lack lieallli insurance1 
As 52% of the uninsured in Alaska are employed' and 84% of the uninsured in Alaska aic Irom 
working families,1 AHAAT understands that this issue impacts individuals and entities 
statewide anil that there is a clear need to provide affordable insurance to working families.

AHAAT also recognizes that lack ol health insurance coverage results in higher health 
risks because the uninsured receive less preventive care; illnesses are diagnosed at later stages; 
and the uninsured have a greater likelihood of developing chronic conditions that a.v difficult 
and expensive to treat.4 Often, the uninsured are hospitalized for avoidable conditions which can 
become acute and very costly when left untreated.

AIIAAT supports the concept of expanding health coverage insurance to all Alaskans, 
appreciates that the discussion has begun, and looks lot waul to working with the Legislature and 
Governor to find a workable and aft'oulahle solution to increase access to health care ilnoueli 
more Alaskans having coverage

Before closing, Al IAAT would like to provide you with an alplialviii a! It iiiun. <>t th ■ 
organizations participating in out coalition.

AARP - Alaska Alaska Native Health Boaul
Alaska Association o f  lieallli Underwriters Alaska Native Tribal 1 lealtli Consortium
All Alaska Pediatric Partnership Alaska Primal v ( are Association
Alaska Behavioral! lealtli Association Alaska State ( 'lumber o f  I .'ommerce
Alaska Center for Public Policy Alaska State Hospital and Nursing Home Association
Alaska Health Care Roundtable American Cancer Society • Alaska
U.iska Mental Health Trust Authority American Heart Association Alaska



Respectfully,
Ifllbt* ; '/* V' •■<**'/ *

Shelley S. Hughes 
AHAAT Co-Chair 
Alaska Primary Care Association 
Government Affairs Director

1 State o l A laska, DHSS, H ea lth  P lanning & Systems D e ve lo pm e n t, S tate Planning G rant P ow er P o in t P rese n ta tio n  A laskans' 

H e a lth  Insu rance Coverage, July 17, 2007: Local 3nd Regional Perspectives.
2S tate  o f  A laska, DHSS, H ea lth  P lanning &  Systems D e ve lo pm e n t, S tate Planning G rant P ow er P o in t P re se n ta tio n  A laskans’ 

H e a lth  Insu rance C overage, July 17, 2007: Local and Regional Perspectives.
3 Em ail C o m m u n ica tio n  by  A lice  Rarig, Ph.D., S tate o f  A laska, DHSS, H ea lth  P lanning &  Systems D e ve lo p m e n t to  Shelley Hughes, 

A laska P rim a ry  Care A ssocia tion , O ct. 16, 2007.
4 Leg is la tive  H ea lth  Care In itia tive s  P rese n ta tio n  to  the  A ncho rage  Cham ber o f C om m erce , A ugust 27, 2007.

KAp Kmulson
AHAAT Co-Chair
Alaska Stale Chamber of Commerce
Legislative Committee Chait
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SENATE FINANCE COMMITTEE REPORT 

First Committee of Referral

FURTHER:DATE: 5/2/07

Date of 5-Day Notice: ____________________
(in accordance with Uniform Rule 23)

Finance Committee considered SENATE BILL NO. 168

SB 168 PASSENGER VESSEL TAX CREDIT

REPORTED OUT 

MAY 0 7 2007
SEMTErlNANCE COMMITTEE

DATE TURNED 
IN TO OFFICE

"An Act providing a credit for the payment of certain municipal passenger taxes or fees against the excise tax 
on travel aboard commercial passenger vessels; and providing for an effective date."

and recommends:

] be replaced with [ ] SCS or [ ] CS ______________________  (_________

] adopt previous [ ] SCS or [ ] CS ______________________  (_________
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SENATE BILL:
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HOUSE BILL:
[ ] Same Title 
[ ] Technical Title 

Change 
[ ] New Title w/ 

SCR#

NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):
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FISCAL NOTE
Fiscal Nole Number: SB168-DOR-TAX-5-4-Q7
Bill Version: SB 168______________
() Publish Date:_____________________________

Revision DatefTime (Note if correction):_________________________ Dept. Affected:__________ Revenue 04_________
Title Passenger Vessel Tax Credit____________________RDU Taxation and Treasury___________
Sponsor Component Tax Division_____________________

Senate Finance________________________________  ________________________________
Requester Senate Finance________________________________ Component No. 2476

Expenditures/Revenues____________________________ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2C13
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING • * • * *

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) * * * • * *

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
100f5 GF/Program Receipts
1037 GF/Menlal Health
Other (Specify Type--Do not abbreviate*)

TOTAL * • • • • ♦

Estimato of any current year (FY2007) cost: 0.0
Check this box (X) if funding for this bill is included in Iho Governor's FY 2008 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata page if necessary)

‘ S e e  attached.

Prepared by: Johanna Bales and Nols Tomlinson________________________________ Phono (907) 269-0628
Division Tax__________________________________________________________Dale/Time 3 May 2007/6:00 pm
Approved by: Jerry Burnett__________________________________________________  Date 5/4/2007___________
A gen ty  Dept, of Rovenuo______________________________________________

STA TE  OF A L A S K A
2007 L E G IS L A T IV E  SESSION

MAY 0 7 2G07
SENATE FINANCE COMMITTEE

REPORTED OUT

(RftyitntJ 0/1 A/if 000 OWO) P« iyo  1 o f 2



FISCAL NOTE

ANALYSIS CONTINUATION

Bill Language: This bill would grant commercial vessel passengers who are liable for the $46 tax under 
AS 43.52.220 a tax credit equal to the lesser of $10 or the actual amount of a passenger tax they may pay 
to each municipality that is one of their first five ports of call. The total credit would be limited to the total 
tax '-’vied under AS 43.52.220 (S46).

Revenues: Since Juneau and Ketchikan currently have a $5 and a $7 tax on commercial vessel 
passengers, respectively, this bill will cost the slate at least $12 per passenger. Since the cruise industry 
projects approximately one millic  ̂passengers for the 2007 cruise season, we anticipate that this will cost 
the state approximately $12 million in fiscal year 2008.

One effect of this bill will be to remove the current dis-incentive for communities to tax cruise passenge's. 
Each community will have the option to tax passengers, and that tax will effectively be paid by the state 
rather than by the passenger, up to a total of S46 for all communities. Therefore, we anticipate that by the 
next cruise season, more communities will have imposed passenger taxes which take advantage of the 
credit. These hypothetical local taxes will be higher than the $5 which the ports of call could get from Ihe 
state. Therefore, it is possible that this measure could eventually erode essentially all of the state's 
revenues from the commercial passenger vessel tax.

The current law calls for the stale lo share $5 per passenger with each of the first five ports of call which do 
not charge their own tax. The stale is also called to share 25% of the money collected with regions which 
are impacted by tho cruise industry. Funds for impacted regions could potentially be reduced to nothing by 
this bill.

Expenditures: It is not anticipated that this bill will result in any additional expenditures for the Department 
of Revenue.

STATE O F A L A S K A  B IL L  NO. SB 160_____________
2007 L E G IS L A T IV E  SESSION
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ALASKA STATE LEGISLATURE
Senate F inance C ommittee

Senator Bert Slctlman, Co-Chair 
State Capitol, Room 5 16 
Juneau, AK 99801-1182 
(907) 465- 3873 - Phone 
(907) 465-3922 - Fax
Seiialor_f)crtSlciliii;iiif(/ Icgis.slale.ak.us

Official Business

Senator Lyman Hoffman, Co-Chair 
State Capitol, Room 51S 
Juneau. AK 99801-1182 
Phone - (907) 465- 4453 

Fax - (907) 465- 4523 
Sen;Uor_Lynian_llolVinafl(S!legis,statc.:ik.iis

Sponsor Statement SB 168
“An Act providing a credit fo r  the payment o f  certain municipal passenger taxes or 
fees against the excise tax on travel aboard commercial passenger vessels; and

providing fo r  an effective date. “

Senate B ill 168 addresses how  the $ 4 6 .00  passenger excise tax, im posed v ia  voter 
in it ia tiv e  in 2007  should be d is tribu ted  to those m u n ic ip a litie s  that are com m erc ia l 
passenger vessel ports o f  ca ll.

Th e  2 0 0 7  in it ia tiv e  does not assist port co m m un ities  as in tended. SB 168 w o u ld  ensure 
that a m u n ic ip a lity  that is one o f  the first f iv e  ports o f  ca ll fo r the vessel w o u ld  he entitled 
lo  a c red it against the $ 4 6 ,00  passenger excise lax equal to the lesser o f  $ 10  o r  the actual 
am ount o f  a s im ila r lax paid b y  passengers to those m u n ic ipa litie s .

T h e  U .S . C o n s titu tio n  and federal statutes restrict the use o f  m arine  passenger taxes o r 
fees o r “ head taxes.”  E ssentia lly , m arine passenger taxes o r fees m ay not he used as 
general revenue sources, but m ay be used “ so le ly  to pay the cost o l'a  service to the 
vessel.”  As a result, there are few , i f  any, legal uses fo r cru ise  sh ip  head tax revenues 
outside  o f  the port co m m un ities  that the cruise ships v is it.

The 200 7  in it ia tiv e  im posed a tax o f  $46  on each passenger tra ve lin g  to A la ska  on a large 
cru ise ship. K e tch ika n  and Juneau already im pose passenger Ices o f  $7  and $8 per 
passenger, respective ly . W ith  m u n ic ipa l passenger fees “ stacked”  on top o f  the stale 
head tax, it w i l l  he d if f ic u lt  fo r port co m m un ities  to increase e x is tin g  m u n ic ip a l passenger 
fees o r  lo  im pose new  ones. C urren t total passenger fees and taxes (K e tc h ik a n 's ,
Juneau 's and the state 's) w il l  he $61 per person. I f  o the r port co m m u n itie s  im pose the ir 
o w n  m u n ic ip a l lees, the tota l am ount o f  tax per passenger w il l  o b v io u s ly  g ro w . A lth o u g h 
it is d if f ic u lt  to q u a n tify , at some po in t the co m b in a tio n  o f  local and state passenger taxes 
and fees is lik e ly  to reduce the am ount o f  m oney spent in A la ska  by cru ise passengers 
to the d e trim e n t o f  both the port co m m un ities  as w e ll as o th e r A laska  destinations.

It goes on to p rov id e  that each o f  the lirs t live  ports o f  ca ll on a vessel’ s voyage in A laska 
is en titled  to receive $5 per passenger per port v is it. A  port c o m m u n ity  must
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S p o n so r S ta te m e n t S B  168

a ff irm a tiv e ly  e lect lo  receive these funds and a pp ly  to the D epartm ent o f  Revenue to 
receive them . W h ile  in theory, S25 o f  the $ 46  tax w o u ld  be ava ilab le  to port 
co m m un ities , in fact, vessels v is it  an average o f  o n ly  3 .4  ports per tr ip  to A laska . The 
m a x im u m  am ount that w o u ld  th e o re tica lly  go to m u n ic ip a l ports o f  ca ll, then, is m ore 
l ik e ly  to be $18 . The  re m a in in g  $28  o f  the $46  tota l is m ore than the State is lik e ly  lo  be 
able to use w ith o u t v io la tin g  the federal restric tions.

K e tch ika n  and Juneau are the firs t tw o  ports o f  ca ll fo r m ost large cru ise ships, and the 
tw o  co m m u n itie s  rece ive the m ost cru ise sh ip  v is its  in the state. H o w e ve r, the in it ia tiv e 
p rov ides that a p o rt c o m m u n ity  is not e n titled  to rece ive $5 per passenger fro m  the state 
unless the c o m m u n ity  g ives up its o w n  local passenger tax o r fee. N e ith e r o f  these 
co m m un ities  can elect to rece ive  a $5 share o f  the state tax fo r  tw o  reasons.

1. F irs t, it is less than w h a t these tw o  co m m u n itie s  have de te rm ined  is needed to 
p rov id e  in fra s truc tu re  and services in connection  w ith  cru ise  sh ip  v is its .

2. Second, to the exten t that these co m m u n itie s  w ish  to Finance port im provem ents 
th rough bonds, the y  need lo  have co n tro l ove r the revenue stream  ra ther than have 
to seek an annual a p p ro p ria tion  fro m  the leg is la ture .

W it li K e tch ikan  and Juneau certa in  to op t ou t o f  the $5 per passenger share o f  the state 
tax, there w o u ld  o ften  be o n ly  1.4 ports re ce iv in g  the $5 share, o r a tota l o f  $7 out o f  the 
stale head tax. T hus, $39  o f  the $46  per passenger fee w o u ld  not he d is tribu ted  to the 
ports o f  ca ll that a c tua lly  render services to cru ise vessels. $ 3 9  per passenger is far more 
than the leg is la tu re  is lik e ly  to he able to use w ith o u t v io la tin g  the federal restrictions.

The rem a in in g  1.4 cru ise sh ip  ports o f  ca ll that do not c u rre n tly  im pose th e ir ow n 
passenger fees w i l l  not bene fit fro m  the $5 per passenger share o f  the state tax if ,  as is 
lik e ly  lo  he the case, they fin d  it w il l  he m ore  bene fic ia l to im pose th e ir o w n  m u n ic ipa l 
tax o r  fee. L ike  K e tch ika n  and Juneau, these a d d itio n a l p o rt co m m u n itie s  m ay find  that 
$5 per passenger is not enough to co ve r the costs o f  p ro v id in g  docks and o ther services to 
the vessels. Even i f  it is s u ffic ie n t, they m ay w e ll p re fe r keep ing  local co n tro l ove r the 
am ount, im p o s itio n  and co lle c tio n  o f  Ihe fee. In a dd ition , vessels c a llin g  at some A laska 
ports e xc lu s ive ly  use p riva te ly  ow ned  docks, w h ich  m in im ize s  the need fo ra  fu ll $5 per 
passenger in those co m m un ities .

W ith  m u n ic ipa l passenger fees "s ta cke d " on top o f  the state head tax, it w il l  he d if f ic u lt 
fo r port co m m u n itie s  to increase e x is tin g  m u n ic ip a l passenger fees o r to im pose new 
ones. C urrent tota l passenger fees and taxes (K e tc h ik a n 's , Juneau ’ s and the sta te 's) w ill 
he $61 per person. I f  o th e r p o rt co m m u n itie s  im pose th e ir o w n  m u n ic ip a l fees, the total 
am ount o f  tax per passenger w il l  o b v io u s ly  g ro w . A lth o u g h  it is d if f ic u lt  to q u a n tify , at 
some p o in t the co m b in a tio n  o f  local and slate passenger taxes and fees is lik e ly  lo  reduce 
the am ount o f  m oney spent in A laska  by cruise passengers to the de trim ent o f  both the 
port co m m u n itie s  as w e ll as o th e r A laska  destinations.



ALASKA STATE LEGISLATURE
Senate F inance Committee

Senator Bert Slcclman, Co-Chair 
State Capitol, Room 516 
Juneau, AK 99801-1182 
(907) 465-3873 - Phone 
(907) 465-3922 - Fax
Scnalor_Berl_Sleilnian(f(>k,j;is.stale.ak.iis

Senator Lyman Hoffman, Co-Chair 
State Capitol. Room 51S 
Juneau, AK 99801-1182 
Phone - (907) 465- 4453 

Fax - (907) 465- 4523
Sciiali>r_l.yman_l l(ilTinan(<i>lcyis.slale.ak.iis

O fficia l Business

Bullet Points for SB 168

N um erous legal o p in ion s , w h ich  have been p rov ided  in y o u r packet, show  that under the 
U.S. C o n s titu tio n  and federal law  revenues co llec ted  from  the C ru ise  S hip  In it ia tiv e  head 
taxes can o n ly  be used to pay the cost o f  a service to the vessel o r w ate rcra ft.

T h is  is m uch like  fees charged to a irc ra ft passengers, w h ich  can o n ly  be used to service 

the a irc ra ft”  at a irp o rt fac ilities .

It therefore fo llo w s  that the S46.00 passenger head lax co llec ted  on cru ise  ship 
passengers can o n ly  be spent at the ports o f  ca ll at w h ich  the vessel stops.

In fact. C ongressm an D on Y o u n g  stated, “ non-Federa l interests [J m ay im pose taxes o r 
fees only ...u n d er  extrem ely lim ited circum stances  in w h ic h  reasonable fees can lie 
charged on a fa ir  and equitab le  basis fo r  the cost o f  service  actually  rendered to the 
vessel.'' C ong . R ecord (N o v . 22, 2 0 0 2 ), at E 2 143-44.

Federal law  does not support the no tion  that a p o rtion  the funds co llec ted  under the 
"R e g io n a l Im pact Fund ”  can be used to better tou ris t fa c ilitie s  th ro u gh o ut the Stale o f 
A laska . T h ey can o n ly  he used at the ports o f  ca ll.

SB  16S w o u ld  ensure that a m u n ic ip a lity  that is one o f  the firs t live  ports o f  ca ll fo r the 
vessel w o u ld  be en titled  lo a c red it against the tax equal lo  the lesser o f  $10  o r the actual 
am ount o f  a passenger tax paid to each m u n ic ip a lity .

The p rov is ion s  o f  SB 168 structures a pred ic tab le  and stable revenue How m aking 
financ ing  o f  s ig n ifica n t port im provem ent projects a rea lity .

SB I6S w il l  guarantee a healthy cruise industry  and h ene lit the State o f  A laska , in a legal 
m anner, thereby reducing  the chance litig a tio n .

• SB 168 a llo w s  a m u n ic ip a lity  that is a port o f  ca ll to have a guaranteed incom e source, 
w hich  bond buyers, in tu rn , w o u ld  see as stable and trus tfu l.



Marine Passenger Fee

$50 Collected per passenger 
- 4 To Ocean Ranger program 
$46

-25% To “Regional Cruise Ship Impact Fund” 
$35

In theory: $5 goes to the first 5 ports of call 

$35
-25 $5X5
$ 10 Per passenger is left over 

In reality: Average vessel visits 3.4 ports 

$35
A1 $5X3.4
$ 18 Per passenger is left over

Also local ports with their own passenger fees are not eligible to receive 
the $5 that in theory goes to each of the I list 5 ports of call. Ketchikan 
and Juneau, which are visited by most cruise vessels, have local 
passenger fees in excess of $5.

$35
-7 $5 X 1.4 (3.4 port visit average minus KTN and JIJN)

$28 Per passenger is left over

Prepared by Sen. Stedman’s Office



May-04-07 03:49 Fom-City ot Seward 224-4038 T-670 P.002/002 F-252

City of Seward
City of Seward, Alaska 
1963 1965 2005

P.O. Box 167 
Scrward, Alaska 99664-0 J 67 All-America City

Main Office (907)224-4050 
Facsimile (907)224-4038

*

M ay 4,2007

The Honorab le  Lym an Hoffm an , F inance Comm ittee Co-Chair 
The H onorab le Bert Stedman, F inance Comm ittee Co-Chair 
Senate F inance Com m ittee  
Alaska State C ap ito l, R oom  520 
Juneau, A K  99801

Dear Senator H o ffm an  and Senator Stedman,

The C ity  of Seward supports SB 168. In  our v iew  the in it ia t iv e  has a serious flaw , 
particu larly in  the w ay it is structured to de liver funds to the com m un it ies  w ho  actually 
service vessels. The in it ia t iv e  sets aside $35 of the total $50 for this purpose.

W ith ou t chang ing  the $50 tax supported by voters, SB 168 prov ides an attractive 
alternative for ports lik e  Seward to m ax im ize tine use of cruise sh ip  passenger fees 
through bo nd in g  for s ign if icant projects a im ed at im p ro v in g  our port facilities.

W ithou t SB 168, w e are left w ith  small annua l grants, w h ile  large sums of funds 
accrue unused in  Departm ent of Revenue accounts. Th is does not make sense!

W e ask you r support in  passing SB 168 tills session. T h is  leg is la t ion  im proves 
u po n  on w hat the voters passed to make it workable and effective w ith o u t chang ing ihe 
tax itself.

Thank you  for you r consideration.

V ania  sn a re r  
M ayor

cc: Senator Gary Stevens
Representative Paul Seaton
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C ity  o f Sew ard
Qty of Sewaid, Alaska 
1963 1 9 6 5  20 0 5

P.O. Box 167 
Seward, Alaska 99664-0167 All-Amorica Cit>
Main Office (907) 224-4050 
Facsimile (907) 224-4038 \  1

H o n  A n n a  F a i r c l o u g h  

C o - C h a i r p e r s o n

H o u s e  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s

Iton G a b - i e l l Q  L e d o u x  

C o - C h a i r p e r s o n

H o u s e  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  

H o n o r a b l e  C h a i r p e r s o n s

'i'lie C i t y  o f  S e w a r d  w o u l d  l i k e  to g o  r e c o r d  i n  s u p p o r t  o f  t h e  i n t e n t  o f

H B  2 2 2  a n d  w h a t  w e  u n d e r s t a n d  to b e  a f o r t h c o m i n g  p r o p o s e d  a m e n d m e n t

I r o n  t h e  s p o n s o r  H e p  R a m r a s .

It _s o u r  u n d e r s t a n d i n g  t h a t  u n d e r  f e d e r a l  l a w  r e v e n u e  f r o m  h e a d  t a x e s  

a n d  f e e s  c a n  o n l y  b e  u s e d  t o  " s e r v i c e  t h e  v e s s e l "  m u c h  l i k e  f e e s  

c h a r g e d  to a i r c r a f t  p a s s e n q e r s  c a n  o n l y  b e  u s e d  to " s e r v i c e  t i c  

a i r c r a f t "  at a i r p c r L  f a c i l i t i e s .

It f o l l o w s  t h e n  t h a t  t h e s e  f u n d s  c a n  o n i v  l e g a l l y  b e  s p e n t  at p o r t s  o f

c a l l  w h e r e  c r u i s e  s h i p s  a c t u a l l y  v i s i t .

T h e  c o n c e p t s  p r o p o s e d  b y  H B 2 2 2  g o  a l o n g  w a y  t o  m a k e  t h e  C r u i s e  

i n i t i a t i v e  p a s s e d  b y  t h e  v o t e r s  m u c h  m o r e  e f f e c t i v e  i n  g e t t i n g  t h e  

r e v e n u e s  t o  t h o  p o r t  c i t i e s  w h o r e  t h e  " v o n s c  1 s e r v i c i n g "  c o s t s  - a c t u a l l y

I n  a d d i t i o n  t h e  b i l l  s t r u c t u r e s  t h i n g s  s o  t h a t  a p r e d i c t a b l e  arid s t a b l e  

r e v e n u e  f l o w  m a k e s  f i n a n c i n g  o f  s i g n i f i c a n t  q u a l i t a t i v e  i m p r o v e m e n t  tu 

p o r t  f a c i l i t i e s  a  p o s s i b i l i t y ,

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  .comment.

a r e .

M a y o r



SOUTHEAST CONFERENCE
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A p r i l  6, 2007

Representat ive Jay Ramras 
State o f  A la ska  
State C a p it o l ,  R o o m  118 
Juneau, A K  99801-1182

RE : Southeast C o n fe re n ce  C om m en ts  on  H B  222

Represen ta t ive  Ramras ,

Southeast C o n fe r e n c e  is a reg iona l , nonp ro f it  co rpora t ion  that advances the co l le c t iv e  
interests o f  the p eop le , c om m un it ie s  and businesses in  Southeast A laska . M em be rs  
in c lu d e  m u n ic ip a l i t ie s ,  N a t iv e  corporat ions and v i l la g e  co u n c i ls ,  reg iona l and lo ca l 
bus inesses, c i v i c  o rgan iza t ion s  and in d iv id u a ls  from th roughou t the reg io n . T h e  m iss io n  
o f  Southeast C o n fe r e n c e  is to undertake and support a c t iv it ie s  that p rom o te  strong 
econom ie s , h ea lthy  c om m un it ie s ,  and a qu a l i ty  e n v ir o nm en t  in  Southeast A laska . A fte r 
d e l ib e ra t ion  and re com m enda t io ns  by  the Southeast C o n fe re n ce  T o u r ism  C om m it te e ,  
Southeast C o n fe r e n c e  offers the f o l lo w in g  commen ts .

T h e  in it ia t iv e  passed last year p rov ides  for a m a r in e  passenger fee o f  $50 per passenger to 
be im posed  upon  a l l  passengers o f  large cru ise sh ips c a l l in g  at ports in  the State. T h e  
current arb itrary $5 l im i t  per port, for up  to f iv e  ports, as w ritten in  the in it ia t iv e  w i l l ,  
based on  the real s h ip  schedu les; d irect an average o f  o n ly  $18 o f  the $50 to the 
c om m un it ie s  that are d ire c t ly  im pacted  by  the cru ise sh ips . T h is  is because the average 
cru ise s h ip  stops at 3.5 ports. In  our o p in io n ,  th is is no t en ough  m on e y  to meet needs in 
d ire c t ly  affected c om m un it ie s .

In  the present fo rm u la , n o n e  o f  the state fee goes to the m u n ic ip a l i t ie s  that have port fees 
equa l lo  o r greater than S5. T h is  further reduces the am ou n t  a bo ve  and it puts p o n s  w ith  
lo ca l port fees at a b ig  com p e t i t iv e  d isadvantage against ports w ith o u t  such fees because 
the port fee is n o w  on top o f  the $50 tax per person.

W e  b e l ie v e  that w ith o u t  am endm en t  the fo rm u la  con tem p la ted  by  the in i t ia t iv e  m ay  not 
c o m p ly  w it h  federa l law . In  2002 Congress passed Sec t ion  445 o f  the M a r i t im e  
Transporta t ion S ecu r ity  A c t , w h ic h  essent ia l ly  requ ires a co n n e c t io n  b e tween  the fee, and 
a serv ice  to the vessel, passengers, and/or crew . T h e  present fo rm u la  does not appear to 
c om p ly  w ith  that requ irement.

W e  b e l ie v e  that MB  222 w i l l  encourage the cru ise l in es  to w o rk  w ith  each  port 
c om m u n it y  to d e v e lo p  a p lan  to p ro v id e  im p ro vem en ts  to port and re lated fac i l i t ies , and 
set a fee at an appropr ia te le ve l lo do so. T h is  shou ld  result in a m u ch  m o re  p rodu c t iv e  
re la t ionsh ip  be tw een  cru is e  l in es  and the ir host c om m un it ie s .

P.O. Box 2 19 8 9  .Juneau, A laska 9 9 8 0 2 - 1 9 8 9  Tel. (907 )  4 6 3 - 3 4 4 5  FAX (907) 4 6 3 - 5 6 7 0
An Alaska Regional D ev e lo p m e n t  O rganization  

USDA - N R C S  R esou rce  C onserva t ion  & D ev e lo p m e n t  Council
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Furthermore , w e  b e l ie v e  that H B  222 he lps  assure that m a r in e  passenger fees f lo w  to 
lo ca l c om m un it ie s  so that those b e in g  im pacted  the most by  the c ru ise  sh ips can im p ro ve  
the ir port infrastructure and com pete  on the w o r ld  market w i t h  ports a round  the w o r ld  
that are m ak in g  s ig n if ic a n t  investments .

F in a l ly ,  w e  b e l ie v e  that H B  222 is cons istent w ith  the in it ia t iv e ,  as $50 w o u ld  s t i l l  be 
assessed aga inst each passenger on cru ise vessels en ter ing  A la ska  waters , and w ith  
federal law , as the fees co l le c ted  w o u ld  be spent o n  serv ices reasonab ly  re lated to the 
vessels, the ir passengers, and the ir  crews.

Southeast C o n fe re n ce  urges you  and you r  co l leagues  to pass F IB  222 th is session.

S in ce re ly ,

C a ro l R ushm oro  
President

C c :  H ouse  o f  Representat ive M em bers



O p in io n  P iece
M ay o r  B ruce B o te lho , C i t y  and Borough o f  Juneau 
M ay o r  B ob  W e in s te in . C i t y  o f  K e tch ik a n

A s  mayors o f  coasta l c om m un it ie s  that host hundreds o f  thousands o f  cru ise v is ito rs each 
year, w e  support leg is la t ion  w h ic h ,  by co rrect ing  f law s  in  the 2006 cru ise sh ip  ba llo t 
measure , w i l l  assure that each passenger is assessed $50 as intended by  the voters, and 
that the funds are expended  in a m anner cons istent w ith  federal law .

First, le t ’s w a lk  through h o w  the passenger tax works unde r the in it ia t ive .

E a ch  passenger t ra ve l in g  in  A laska  on  a large com m erc ia l passenger vessel w i l l  pay $50, 
o f  w h ic h  $4 is a fee for the O cean  Ranger program . T ha t  leaves $46 per passenger to be 
used for port fa c i l i t ie s  and  other serv ices to the vessels. E a ch  o f  the first f iv e  ports o f  ca l l 
for each vessel is en t it led  to rece ive $5 per passenger, i f  appropr iated by the Legis lature , 
to im p ’o v e  port fac i l i t ies  and p rov id e  other serv ices to cru ise vessels.

In  theory, then, $25 o f  the $46 tax w o u ld  be pa id  to loca l ports at w h ic h  Ihe vessels dock. 
In  rea lity , h ow eve r , few  vessels v is it  f iv e  ports. T he  average is o n ly  3.4 ports o f  ca l l . 
Based on that average, the m a x im um  amoun t that w o u ld  ac tua l ly  go to m u n ic ip a l  ports o f  
c a l l  is $17.

But wait! T h e r e ’s more! T h e  ba l lo t  measure den ies funds lo  any c om m un it y  w h ic h  
assesses its o w n  port fees. In  pract ice , this means that K e tch ikan  and Juneau, w h ic h  are 
the two most v is ited  and im pacted  ports o f  c a l l ,  w o u ld  re ce ive  no th in g  from the $46 lax  
because they have , respec t ive ly , lo ca l fees o f  $7 and $8. Because these tw o  ports are 
v is ited  by nea r ly  eve ry  cru ise  sh ip  c o in in g  to A laska , on average o n ly  $7 o f  the $46 
a va i la b le  to supp loca l ports o f  ca l l c o u ld  be used for that purpose, le a v in g  the 
rema i l i n g  $39 “stranded,” u n a va i la b le  for d is tr ibu t ion  to ports w h ic h  actua l ly  render 
serv ices to cru is e  vessels.

S om e  proponents o f  the current la w  w i l l  argue that the m oney  is not “stranded” . In their 
v iew ,  the leg is la tu re  co u ld  s im p ly  appropr ia te the rem a in in g  m on ie s  to port and other 
c om m un it ie s  around the s'ate w it h  l it t le  regard to the actual serv ices p ro v id ed  to cru ise 
vessels. But the federal restr ic t ions d o n ’t work that way . The U .S . C ons t itu t io n  and 
federal statutes have  p laced restrict ions o n  the use o f  mar ine  passenger fees. In numerous 
o p in io n s , the Departm ent o f  L aw  and the Leg is la tu re ’s ow n  attorneys have cons is tent ly 
co n f irm ed  that m a r in e  passenger fees canno t be used as general revenue sources because 
federal p ro v is io ns  essent ia l ly  requ ire such fees to be used “so le ly  to pay Ihe cost o f  a 
serv ice to the vesse l .” In  short, c om m un it ie s  that d o n ’t d ire c t ly  serv ice  vessels can't 
g ene ra l ly  q u a l i fy  for fund ing .

In  the m ean t im e , port c om m un it ie s  that are v is ited  and impacted bv cru ise vessels need to 
make investmen ts to im p ro v e  the ir port fac i l i t ies . K e tch ikan  current ly has a $40 m i l l i o n  
port upgrade pro ject w h ic h  was f inanced through bonds so ld v ia  Ihe A laska Bond  Bank.



T h e  $7 passenger lee is b e in g  used to pay the debt serv ice . Juneau and other ports are 
con tem p la t in g  s im i la r  im provem en ts , and need a recu rr ing  revenue stream to pay for the 
im provem en ts .

W e  do not be l ie v e  that approva l for f in a n c ing  o f  such pro jects w o u ld  be fo r th com ing  it , 
instead o f  a reasonab ly guaranteed revenue stream, m u n ic ip a l i t i e s  had to re ly on  annua l 
appropr ia t ions from  the Leg is la ture . T h e  Bond  B a nk ’s f in a n c ia l adv iso r recen t ly  stated 
that, under any im a g in a b le  c ircumstances , the p ledge o f  a bo rrower to the Bond  Bank 
secured from on-going revenues- l ik e  a m a r in e  passenger fee assessed by a loca l port- is 
super io r lo  a p ledge sub ject lo  annua l appropr ia t ion .

W e  respectfu l ly  urge the Leg is la tu re  to pass 1 IB  222. T h e  b i l l  w o u ld  a l lo w  ex is t ing  and 
n ew  m u n ic ip a l  passenger taxes or fees to be taken as a c red it  against the state’s tax up to 
a m a x im um  credit o f  $10 per passenger pa id to each port.

W e  b e l ie v e  that the best w a y  o f  c om p ly in g  w ith  federal requ irements , m ee t in g  the 
requ irements o f  a n y  lender w i l l i n g  to f inance port pro jects , and m ak in g  rea lis t ic use o f  
m a r in e  passenger fees is lo  assure that funds l l o w  to lo ca l c om m un it ie s  to im p ro ve  our 
port infrastructure. I IB  222 w i l l  h e lp  a c com p l is h  those goals .
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T h e  H onorab le  S arah  Pal in 
G o v e rn o r  S ta te  o f  A laska  
P O  B ox  110001 
Juneau ,  A K  99811-0001

D ear  G o v ern o r  Palin,

M a y  I aga in  th an k  y o u  for  tak ing  the t im e  to  m e e t  w ith  m e  last w ee k  du r ing  m y  v isit to  Juneau . 
A s  I ind icated  during  our  m eeting ,  w e  a re  co m m itted  to  w o rk in g  with  A laskans ,  tak ing into 
acco u n t  both  the  benefits  o u r  business  br ings  to  com m unit ies  and  the  im pacts  tha t result.

A s  w e  d iscussed ,  I p lan  to  m e e t  soon  w ith  G ersh o n  C o h e n  to h ea r  first hand  his v iew s  and  
exp lo re  his  concerns.

W c have cons idered  ca refu lly  the  m e ssag e  o f  th e  A u g u s t  vote . T he  initiative show ed  u s  that w c  
w ere  not v ie w e d  in m any  A lask an  c o m m u n it ie s  as  favorab ly  a s  we w o u ld  have  liked. W c  arc 
s incere  in o u r  co m m itm en t  to  be  responsive  to  the  co m m u n it ies  and citizens o f  A laska  an d  w e  are 
redoub ling  o u r  efforts  in these  regards.

W h e n  w c  m et,  I m en tioned  to  y o u  that w c  had  a  legal op in ion  on  the constitu t ional issues  rela ted  
to  the  p as sen g e r  head  tax and  I o ffe red  to  p rov ide  you a  copy . T he  enc losed  p ap e r  has  been 
p repared  by  T e d  O lson, a w ell-respec ted  constitu t ional law yer  and  fo rm er  Solic i to r  G enera l  o f  the 
U nited  States.  Mr. O lson  prepared  this to  be subm itted  to  the Alaskn L egis la ture  in the  form  o f  
w ri tten  tes t im ony  i f  a  hear ing  w ere  to be  sch ed u led  on  the  head  tax.

I a m  c o m m itted  to m o v in g  forw ard  with  y o u  to  find a cons truc tive  resolution  to  these conflic ts  
imd legal uncer ta in t ies  that w ill  be  accep tab le  to  A laskans.

1 look forw ard  to  further  d iscuss ions  w i th  you  as w c go forw ard.

S incerely ,

P e te r  RntclitTe



W r it t e n  T e s t im o n y  o f  the H o n o r a b le  T h e o d o r e  B . O lso n  

A p r i l  , 2007

Alaska State Legislature
________________ Committee

Cha irm an , V ice-Cha irman , and d ist ingu ished members o f  this committee:

M y  name is Theodore B . O lson , and it is an honor and a p r iv i le g e  to present this written 
test imony to the comm ittee . T od a y ’s hearing has been convened  to exam ine the serious legal 
and const itut iona l questions that surround the passenger tax prov is ions o f  Measure N o . 2 o f  the 
2006 A laska Pr imary E lec t ion , w h ic h  the voters o f  this state approved on August 22,2006.

Assessing the const itut iona l ity o f  federal and state laws is a task w ith  w h ic h  I  have some 
fam il ia r ity . In  m y  legal career, I have been p r iv i leged  to ho ld  three pos it ions - So l ic ito r General 
o f  the Un ited  States, Assistant Un ited  States Attorney Genera l in  charge o f  the O f f ic e  o f  Legal 
Counse l , and an attorney in  pr ivate practice w ith  the law  f irm  o f  G ib son , D unn  &  Crutcher, 
where I serve as co-chairman o f  the f irm's Appe lla te  and Const itu t iona l L aw  practice group. In  
a l l three capacit ies, I  have often been ca l led upon by sen ior government off ic ia ls , d ist inguished 
members o f  Congress and state legislatures, and ma jor corporations and trade associations to 
assess the lega lity and the const itut iona l ity o f  particular state and federal laws.

A t the request o f  the North West C ru isesh ip Associat ion , I have studied the provis ions o f  
Mc.'isurc No . 2 that assess a S46 per person tax on passengers o f  certa in k inds o f  cruiseships. I 
understand that members o f  this comm ittee , and o f  the Legis lature as a who le , arc interested in 
de term in ing  the const itut iona l ity o f  this tax and iden t ify ing  any lega l l im its  that may exist on 
how  proceeds o f  the tax may be spent.

1 have reached two conc lus ions w h ic h  I w ish  to summar ize here. First, before w c  even 
get to the question o f  h ow  such tax revenues may be spent, I b e l ie v e  that the collection o f  the tax 
is subject to substantial constitut iona l objections. Second, I  conc lude that any proceeds from 
such taxes may be spent - i f  at a l l - on ly  for certain narrow purposes. I w i l l  address each point 
in turn.

First, I beg in  by not ing  that there arc serious questions whether it is even constitutional to 
collect this lax.

Under the C om m erce  C lause  o f  A rt ic le  I o f  the Un ited  States Const itu t ion , "Congress 
shall have P ow e r . . ,  [t lo regulate C omm erce  w ith fore ign Nations , and among  the several 
States." Courts have cons istent ly construed this prov is ion  to forb id States from d iscr im inat ing 
against interstate or out-of-state commerce .

T h is  p roh ib it io n  on d isc r im ina t ion  against out-of-state commerce  is no ord inary rule o f  
law . It was one o f  the fundamenta l mot ivat ions for rep lac ing the Art ic les o f  Confederation and 
adopting the U n ited  States Const itu t ion in the first place. As the U .S . Supreme Court observed



less than two years ago, the ru le against interstate d iscr im inat ion “ is essential to the foundations 
o f  the U n io n . . . .  T h is  mandate reflects a central concern o f  the Framers that was an immed ia te 
reason for ca l l in g  the Const itu t iona l Conven t ion : the conv ic t ion  that in  order to succeed, the new  
U n io n  w ou ld  have to avo id  the tendencies toward econom ic  Ba lkan iza t ion that had p lagued 
relations among the Co lo n ie s  and later among the States under the Art ic les o f  Confedera t ion .” 
Granholm v. Heald, 544 U .S . 460,472 (2005) (quotations and alteration omitted). “The  
Commerce  C lause emerged as the Framers’ response to the central p rob lem  g iv in g  rise to the
Const itu t ion i t s e l f  For the first century o f  our history, the pr imary use o f  the C lause  was to
preclude the k ind  o f  d iscr im inatory state leg is lat ion that had once been pe rm iss ib le .” Gonzales 
v. Raich, 545 U .S . 1,16 (2005). See also Camps Newfound/Owatonna, Inc. v. Town o f  Harrison, 
520 U.S. 564, 571 (1997) (“D u r in g  the first years o f  our history as an independent confederation, 
. . .  each State was free to adopt measures fostering its own loca l interests w ithou t regard to 
possible pre jud ice to nonresidents . . . .  [T]his was the immed ia te cause that led to the form ing  o f  
a constitutional convent ion .’’) (quotations and alteration omitted).

So the Const itu t ion expressly forbids states from d iscr im ina t ing  against commerce  from 
other states. Such d iscr im ina t ion may be demonstrated either by p roo f o f  an in tent ion to 
d iscrim inate against interstate commerce , or by  p roo f o f  a d iscr im inatory burden and effect on 
interstate commerce. There is good reason to be l ie ve  that the passenger tax suffers from both an 
intent to d iscr im inate against, and a d iscr im inatory effect on, interstate commerce .

Pub lic statements o f  those who sponsored and supported the in it ia t ive  ind icate that they 
d id  so precisely because they be l ieved that the in it ia t ive d isproportionate ly burdens out-of-statc 
tourists and business interests. A cco rd ing  to numerous press c l ip s  in  the Anchorage Daily News, 
supporters have made a number o f  statements ind ica t ing  that the cru isesh ip tax is "a tax on 
people from outside the state.” O ne  sponsor proc la im ed that that he wanted to "w in  one against 
a mu lt ib i l l ion-do lla r industry located in  British C o lum b ia  and Outs ide .” That same sponsor 
boasted that Alaska voters w ou ld  eas ily approve the in it ia t ive because “ [f]or the average person 
sitting in a bar, it takes f ive m inutes to figure out this is a tax on the guy from O h io ."  T he  media 
also reported that Alaska voters supported the in it ia t ive  precisely because “ it taxes Outsiders."

There is a lso ev idence that the passenger tax w i l l  have a d iscr im inatory impact o n  out-of- 
statc tourists and business interests. Tire precise details o f  the tax ore important to m y  legal 
analysis, so I w i l l  go through them b r ie f ly  here. First, the tax applies on ly  to comm erc ia l 
passenger vessels conta in ing  250 or more berths. Second, the tax app lies o n ly  to vessels that 
provide overn ight accommodat ions in  A laska waters. A nd  third, the tax app lies o n ly  to voyages 
lasting more than 72 hours. A  commerc ia l passenger vessel that does not satisfy a l l three o f  
these cond it ions is exempt from the tax.

These three cond it ions arc important to the legal question before the comm ittee . It seems 
l ik e ly  - and further invest igat ion and analys is w ou ld  presumably conf irm  that the tax 
disproportionately burdens those passenger vessels that arc most l ik e ly  to be en joyed  by out-of- 
state tourists engaged in interstate tour ism and commerce.

In sum, the passenger tax is both motivated by a desire to tax out-of-state tourists and 
business interests and carefu l ly  des igned to ach ieve precise ly that goal.



Second, under another prov is ion  o f  the U .S . Const itut ion , proceeds from the passenger 
tax may be spent - i f  at a l l - o n ly  for certain narrow purposes.

T he  Tonnage C lause o f  A rt ic le  I  o f  the Const itu t ion provides that “[n]o State shall, 
w ithout the Consent o f  Congress, lay any Duty  o f  Tonnage." Th is  p rov is ion  applies to all state 
taxes on vessels - even those that do not strictly in vo lv e  the w e ig h in g  o f  cargo. As the U.S . 
Supreme Court has exp la ined , “[i]n the most obv ious and general sense it is true, those words 
describe a duty proportioned to the tonnage o f  the vessel; a certain rate on each ton. But it seems 
p la in that, taken in  this restricted sense, the constitutional p rov is ion  w ou ld  not fu l ly  accomp l ish 
its intent.” Southern S.S. Co. o f  New Orleans v. Porhvardens, 73 U .S . 31, 35 (1867). T he  Court 
has thus conc luded that the Tonnage C lause broadly applies to “a l l taxes and duties regardless o f  
their nam e or form, and even though not measured by the tonnage o f  the vessel, w h ic h  operate to 
impose a charge for the p r iv i lege  o f  entering, trading in, or ly in g  in  a port.” Clyde Mallory Lines 
v. Alabama, 296 U .S . 261,265-66 (1935).

A cco rd ing ly , state and loca l government off ic ia ls across the country - in c lu d in g  here in 
A laska - have understood that the Tonnage C lause forbids them from im pos ing  taxes on 
passengers, jus t as they arc proh ib ited from impos ing  duties based on “tonnage.” E ither form o f  
tax w ou ld  satisfy the Supreme Cou rt ’s def in it ion o f  “a charge for the p r iv i le g e  o f  entering, 
trading in , or ly in g  in a port."

There is one important except ion to the Tonnage C lause , w h ic h  deserves elaboration 
here. As the U .S . Supreme Court has instructed, the Tonnage C lause  does not app ly to certain 
fees that arc assessed in  return for “services rendered to and en joyed by the vessel." Clyde 
Mallory Lines Alabama, 296 U.S . 261, 265-66 (1935). Under this except ion , courts have 
struck dow n  taxes assessed on vessels that have received noth ing  in  return. Courts have likew ise 
struck down taxes assessed regardless o f  whether the vessel ever docks at a particu lar port in  the 
first place. O n  the other hand, courts have a l lowed the impos it ion o f  fees for p i lo t in g  services, 
wharfage services, and general harbor services such as po l ice  and fire protection for a l l who 
enter and use the harbor.

T h is  is prec ise ly the prob lem  w ith  the passenger tax established under Measure No. 2. 
Proceeds from the passenger tax arc not l im ited  to services rendered to the vessel at a particular 
port. In  fact, the passenger tax applies even to vessels that never dock at any A laskan port.

Moreover , Measure No . 2 a l low s the Alaska Legislature to use the proceeds from such 
taxes for "such other law fu l purposes as determ ined by the legislature." Such blanket spending 
authority is prec ise ly what the Tonnage C lause forbids.

T he  Tonnage C lause  docs a l low  states to impose duties on vessels - so long  as it does so 
w ith  the "Consent o f  Congress .” But Congress has not g iv en  any such consent. Indeed,
Congress has done qu ite the opposite.

In 2002, Congress enacted the M ar it im e Transportation Secur ity Act. T ha t Act added a 
s ign if icant new  prov is ion  to section 5 o f  title 33 o f  the Un ited  States C ode  that, as the leg is lat ive 
history conf irms , a l low s states to tax vessels on ly  “under extremely l im it e d  c ircumstances.” 
Spec if ica l ly , the Act expressly forbids any taxes on vessels operating in  nav igab le  waters,



i n c lud in g  A laskan waters, “except f o r . . .  reasonable fees charged on  a fair and equ itab le basis” 
and “used so le ly  to pay the cost o f  a service to the vessel or water craft.”

T he  A laska passenger tax appears to v io la te  both o f  these cond it ions . First, the passenger 
tax does not app ly  on a “ fa ir and equitab le basis.” As I have p rev ious ly  exp la ined , the tax 
applies to o n ly  certa in large passenger vessels meet ing  certain cond it ions . I t  does not fa ir ly  and 
equ itab ly app ly  to a l l vessels that actua l ly make use o f  the ports and harbors o f  A laska. Second, 
as I have noted, proceeds from the tax are not l im ited  to pay ing  for services rendered to taxed 
vessels, but instead may be used for “such other law fu l purposes as determ ined by  the 
legislature.”

In  short, Measure No . 2 poses an unconstitut iona l and un law fu l tax o n  vessels trave l ing 
through A laska waters. T he  passenger tax can be app l ied  - i f  at a l l - o n ly  in  order to fund 
services rendered to the taxed vessels.

1 w is h  to thank this comm ittee again for the honor o f  a l low in g  me to present this written 
testimony on  the important questions that the comm ittee is ex am in in g  today.

T hank you .

* * *
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Frank H. Mwkows/d, Governor
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OFFICE OF THE A TTORNEY GENERAL S m -w 's

M a y  16,2003

T he  H o n o r a b le  C h e r y l  I K e in z e  
A laska H o u s e  o f  Represen ta t ives 
S late C a p i t o l ,  R o om  416 
Juneau, A K  99801-1 182

D ea r  R ep resen ta t ive  H e in z e :

T h is  is to re spond  to y o u r  request regard ing  H B  207 and  the a p p l i c a b le  federa l law  
c o n ce rn in g  taxes , fees, and  other le v ie s  on vesse ls or the ir passengers or c rew . 
S p e c if ic a l ly ,  the M a r i t im e  S ecu r ity  A c t  o f  2002, am ong  o ther th ing s , am e n d e d  33 U .S .C .  
sec. 5 to p rov ide ;

(b) N o  taxes, to l ls , ope ra t ing  charges, fees, or a n y  o ther 
im p o s i t io n s  w ha te v e r  sha l l be  le v ie d  u p o n  or c o l le c t e d  
from  any  vesse l or o ther water craft, o r f rom  its 
passengers or c rew , b y  a n y  non- federa l interest, i f  the  
v esse l or water craft is ope ra t in g  on  a n y  n a v ig a b le  wa te rs  
sub jec t to the a u tho r ity  o f  the U n ite d  States, o r  u n d e r  the 
r igh t to f reedom  o f  na v ig a t io n  on  those waters , e x c e p t  for

(1) fees charged  und e r  sec t ion  208 o f  the W ate r 
Resou rces  D e v e lo pm e n t  A c t o f  1986 (33 U .S .C .
2236); or

(2) reasonab le  fees cha rged  on  a fa ir an e q u i t a b le  bas is 
that -
(A) arc used s o le ly  to p a y  the cost o f  a s e r v ic e  to the 

vesse l o r  water craft;
(D) enhan ce  the safety and e f f ic ie n c y  o f  in ters tate 

and  fo re ig n  c om m erce ;  and 
(C) d o  not im po se  more than a sm a l l  b u rd e n  o n  

interstate or fo re ig n  com m e rce .



r

Hon, Cheryll  H c in z c  
Re: MB 207

May 16, 2003
Page 2

John C o rs o , C i t y  &  B o r o u g h  o f  Juneau A tto rney , re cen t ly  e x am in e d  tho chang e  in
federa l la w . A s  y o u  k now , the C B J  has a port fee in  p la c e  and  is therefore v e ry  interested 
in  this sub je c t .  I h a v e  r e v iew ed  M r .  C o r s o ’s o p in io n  and  I  c o n c u r  w i t h  h is c o n c lu s io n s .  I 
h a v e  a ttached a c o p y  ot h is m em o ra n d um  for y o u r  r e v iew .

The n e w  statutory la nguage b a s ic a l ly  restates the federa l c o n s t i t u t io n a l ru le  that a 
tee can be im p o s e d  on  vessels or the passengers o n ly  to the extent the au tho r i ty  im p o s in g  
such tee p r o v id e s  a se rv ice  to the vesse l . A r t ic le  I , sec t ion  10, c l .  3 o f  the  U n i t e d  States 
C o n s t i tu t io n  p ro v id e s :  “N o  State sha l l ,  w it h o u t  d ie  C o n s e n t  o f  C ong re ss , la y  a n y  D u t y  o f  
T o n n a g e . . . ."  Clyde Mallory Lines v. Stale o f  Alabama, 296 U .S .  261 (1935) (the 
p r o ln b i t io n  a g a in s t  tonnage dut ies does not ex tend  to charges m a d e  b y  state au tho r ity  for 
serv ices rende red  to and  e n jo y e d  b y  the vessel). A d d i t i o n a l l y ,  there am  severa l other 
cons t itu t io na l p r o v is io n s  that arc im p l ic a t e d  b y  a  fee  o r  tax o n  cru is esh ips .

A s  M r .  C o r s o  states in  h is  m em o ra n d um , “ d ie  statute adds s om e  n e w  em phas is  to 
d ie  c o n s t itu t io n a l ru le ."  T h e  fees must be used  "so le ly"  to p a y  the cos t o f  a s e r v ic e  to the 
vesse l, m us t “e n h a n c e  the safety and  e f f ic ie n c y  o f  interstate and  fo re ig n  com m e rce ,"  and 
must no t im p o s e  m o re  than a " sm a l l” burden o n  d ia l  c om m e r c e .

1 h ope  dais iu f o m ia t io n  is o f  assistance and p lease  let m e  k n o w  i f  y o u  h a v e  further 
quest ions .

S in c c i c l y ,

G re g g  D .  R en k cs  
A tto rn e y  G en e ra l

finelosim:



T O :  S e n a t e  F i n a n c e  C o m m i t t e e

F R :  C h i p  T h o m a ,  J u n e a u ,  C r u i s e  I n i t i a t i v e  S u p p o r t e r

R E :  S B  1 6 8 ,  C r u i s e  T a x  C r e d i t

D A T E :  M a y  4 ,  2 0 0 7

S B  1 6 8  w o u l d  h a v e  a  n e g a t i v e  i m p a c t  o n  t h e  f i n a n c e s  o f  t h e  S t a t e  o f  

A l a s k a .  I m p o r t a n t l y ,  t h i s  bill w o u l d  n o t  h e l p  m u n i c i p a l i t i e s  c o p e  w i t h  

h o s t i n g  t h e  1 m i l l i o n  c r u i s e  p a s s e n g e r s  c o m i n g  t o  A l a s k a  e a c h  y e a r  in 

a  c o m p r e s s e d ,  5  m o n t h  s e a s o n .

T h e  ‘c r e d i t ’ t h a t  a  c r u i s e  p a s s e n g e r  s h o u l d  r e c e i v e  u n d e r  S B  1 6 8  w i l l  

n e v e r  r e a c h  t h a t  A l a s k a  s h i p  p a s s e n g e r ,  a s  t h e r e  a r e  n o  

r e q u i r e m e n t s  in  S B  1 6 8  t o  r e t u r n  t h e s e  f e e s  t o  p a s s e n g e r s .  In  r e a l i t y ,  

t h i s  i s  a  t a x  r e b a t e  p r o g r a m  t h a t  r e t u r n s  n e w  s t a t e  r e v e n u e s  d i r e c t l y  

t o  c r u i s e  c o m p a n i e s  in M i a m i .  F o r  t h e s e  r e a s o n s ,  I o p p o s e  t h e  bill.

A l s o ,  S B  1 9 8  i s  n o t  g o o d  p u b l i c  p o l i c y .  It e n c o u r a g e s  c o m p e t i t i o n  

b e t w e e n  A l a s k a  p o r t  t o w n s  t o  s o l i c i t  i n d u s t r y  f a v o r  o n  s h i p  t a x e s ,  

r a t h e r  t h a n  m a k i n g  s o u n d ,  c o m m u n i t y - b a s e d  d e c i s i o n s  o n  e x p e n s i v e  

i m p r o v e m e n t s  t o  w a t e r f r o n t s .  L o c a l  w a t e r f r o n t  a c t i v i t i e s  a r e  t h e  h e a r t  

a n d  s o u l  o f  e a c h  c o a s t a l  t o w n ,  a n d  d e c i s i o n s  s h o u l d  b e  m a d e  w i t h o u t  

c o n s t a n t  p r e s s u r e  o v e r  s u m m e r  p a s s e n g e r  f e e s .  T h e  n e w  c r u i s e  l a w  

e n d s  t h e  i n d u s t r y  p r a c t i c e  o f  c o m p a r i n g  a n d  s e l e c t i n g  c o m m u n i t i e s  

b a s e d  o n  t h e i r  l o c a l  t a x  c l i m a t e .  It n o  l o n g e r  m a k e s  a n y  d i f f e r e n c e .

I n s t e a d ,  t h e  c r u i s e  l a w  i s  a n  o p t - i n .  r e v e n u e - s h a r i n g  p r o g r a m  o f  

c h o i c e  f o r  l o c a l  m u n i c i p a l i t i e s .  In  y e a r s  a h e a d ,  t h e r e  w i l l  b e  m a n y  

n e w  c r u i s e  p o r t s  in t h e  s t a t e  t h a t  w i l l  b e n e f i t ,  s u c h  a s  C o r d o v a ,

V a l d e z  a n d  K o d i a k ,  b e c a u s e  c r u i s e  d e m a n d  a n d  t h e  m a r k e t  a r e  

c e r t a i n l y  t h e r e .  O t h e r  c r u i s e  p o r t s  t h a t  c a n  b e n e f i t  n o w  f r o m  t h e  

i n i t i a t i v e  a r e  t h o s e  t h a t  h a v e  p r i v a t e  c r u i s e  d o c k s ,  s u c h  a s  S k a g w a y ,  

W h i t t i e r  &  H o o n a h .

In  t h e s e  l a t t e r  p o r t  t o w n s ,  d o c k  o w n e r s  c h a r g e  s h i p s  a  p r i v a t e  

p a s s e n g e r  f e e  f o r  u s i n g  t h e i r  p r o p e r t i e s .  N e w  s t a t e  r e v e n u e s  w o u l d  

a l l o w  m u n i c i p a l i t i e s  w i t h  c r u i s e  p o r t s ,  b u t  w i t h o u t  l o c a l  p a s s e n g e r  

f e e s ,  t o  m a k e  e x t e n s i v e  c a p i t a l  i m p r o v e m e n t s  t o  a d j a c e n t  c i t y  d o c k s ,  

h a r b o r s  a n d  l a n d s  u s e d  b y  p a s s e n g e r s  w h e n  t h e y  v i s i t .  T h i s  i s  a  

g r e a t  b e n e f i t  t o  t h e  i n d u s t r y ,  a l l  c r u i s e  p a s s e n g e r s ,  a n d  l o c a l  p o r t s .



A s  t h e  i n i t i a t i v e  w a s  w r i t t e n ,  e a c h  c o m m u n i t y  h a s  t h e  c h o i c e  w h e n  t o  

o p t - i n  o r  t o  o p t - o u t .  T h e y  c a n  c h o o s e  t o  h a v e  t h e  s t a t e  c o l l e c t  a n d  

d i s t r i b u t e  t h e  c r u i s e  t a x e s ,  o r  t o  c h a r g e  a n d  b o n d  f o r  m u n i c i p a l  c r u i s e  

d o c k s  a n d  i m p r o v e m e n t s  w i t h  l o c a l  p a s s e n g e r  f e e s , s u c h  a s  n o w  

o c c u r s  in K e t c h i k a n  a n d  J u n e a u .

J u n e a u  i s  t h e  b e s t  e x a m p l e  o f  a  p o r t  c o m m u n i t y  t h a t  h a s  l e g a l l y  

d e f i n e d  t h e  u s e s  o f  c r u i s e  p a s s e n g e r  f e e s ,  a s  c o n t a i n e d  in  t h e  2 0 0 2  

M a r i t i m e  S e c u r i t y  A c t .  T h i s  f e d e r a l  l a w  s a y s  t h a t  r e a s o n a b l e  

p a s s e n g e r  f e e s  c a n  b e  s p e n t  o n  c r u i s e  d o c k s  a n d  a d j a c e n t  a c c e s s  

a r e a s  f o r  t h e  s a f e  a n d  e f f i c i e n t  m o v e m e n t  o f  p a s s e n g e r s  a n d  c a r g o .  I 

h a v e  i n c l u d e d  t h e  o p i n i o n s  i s s u e d  b y  J u n e a u  B o r o u g h  a t t o r n e y  C o r s o  

in  2 0 0 3  a n d  b y  J u n e a u  B o r o u g h  a t t o r n e y  H a r t l e  in 2 0 0 5  ( a t t a c h e d ) .

8 1 , 0 0 0  A l a s k a n s  v o t e d  c o r r e c t l y  o n  t h e  c r u i s e  i n i t i a t i v e ,  a n d  t h e y  

k n e w  w h a t  t h e y  w e r e  v o t i n g  f o r :

•  C l e a n  c r u i s e  s h i p s ,  v e r i f i e d  a s  s u c h  b y  O c e a n  R a n g e r s ;

•  C o n s u m e r  d i s c l o s u r e  f o r  c r u i s e  p a s s e n g e r s ;  a n d

•  F a i r  s t a t e  t a x e s ,  t o  b e  s p e n t  o n  c r u i s e  i n f r a s t r u c t u r e .

T h e  c r u i s e  l i n e s  in A l a s k a  a r e  a  m u l t i - b i l l i o n  d o l l a r  i n d u s t r y  t h a t  o v e r ­

w h e l m s  c o a s t a l  t o w n s  t h r o u g h o u t  A l a s k a  e a c h  s u m m e r .  It i s  t i m e  t h a t  

t h e  s t a t e  h a d  a  f a i r  t a x  r e g i m e  t h a t  p r o v i d e s  n e w  f u n d s  f o r  t h e  h u g e  

c r u i s e  i n f r a s t r u c t u r e  c o s t s  n e e d e d  in t h e  y e a r s  a h e a d .

O v e r  t h r e e  d e c a d e s  a g o ,  G o v e r n o r  J a y  H a m m o n d  d e f i n e d  t h e  g r o u n d  

r u l e s  f o r  i n d u s t r i e s  d o i n g  b u s i n e s s  in  A l a s k a :

•  I n d u s t r y  p a y s  i t s  o w n  w a y ,  w i t h o u t  s u b s i d y ;

•  I n d u s t r y  d o e s  n o t  p o l l u t e ;  a n d ,

•  A l l  i n d u s t r i e s  p a y  a  f a i r  s h a r e  in s t a t e  t a x e s .

T h e  i n k  w a s  n o t  e v e n  d r y  o n  t h e  i n i t i a t i v e  r e s u l t s  b e f o r e  a n  a l l - o u t  

r e p e a l  e f f o r t  e n s u e d  o n  e v e r y  s e c t i o n  o f  t h e  2 0 0 6  i n i t i a t i v e .  P a s s a g e  

o f  S B  1 6 8  w o u l d  b e  a  r e p e a l o f  t h e  c r u i s e  i n i t i a t i v e .  A c c o r d i n g  t o  t h e  

A G ’s  o p i n i o n  o f  F e b r u a r y  6 ,  s u c h  a  r e p e a l  w o u l d  b e  f o u n d  u n ­

c o n s t i t u t i o n a l  in  2 0 0 7  a n d  2 0 0 8 . I u r g e  y o u  t o  h o l d  S B  1 6 8  in 

c o m m i t t e e  t h i s  i n t e r i m ,  a n d  r e v i e w  t h e  c o l l e c t i o n  a n d  a p p l i c a t i o n  o f  

s t a t e  c r u i s e  t a x e s  d u r i n g  t h e  s u m m e r  c r u i s e  s e a s o n .  T h a n k  y o u .



M C B J  L a w  D e p a r t m e n t

EMORANDUM
To: A s s e m b l y  F i n a n c e  C o m m i t t e e

From: J o h n  R. C o r s o ,  C i ty  &  J io r o i j j

Subject: P o r t  F e e s ;  f e d e r a l  law

Date: A p r i l  2 1 ,  2 0 0 3

florae

I. D iscuss ion

L a s t  w e e k ,  K'J'OO b r o a d c a s t  a  s t o r y  a b o u t  t h e  M in  k o w sk i  a d m i n i s t r a t i o n  r e a c t i o n  to  r e c e n t  

c h a n g e s  in  f e d e r a l  m a r i t i m e  law . T h e  law  in  q u e s t i o n  is t h e  M a r i t i m e  S e c u r i t y  A c t  o f  2 0 0 2 ,  

w h i c h ,  a m o n g  o t h e r  c h a n g e s ,  a m e n d e d  !33 U S C  §5 to  p r o v i d e :

(b) No taxes, tolls, operating charges, fees, or any other impositions whatever shall be levied 
upon or collected from any vesse l or other water craft, or from its passengers or crew , by any 
non-Federal interest, if the vesse l or water craft is opeialing on any navigable waters subject to Ihe 
authority of the United States, or under the right to freedom of navigation on those w aters, except 
for--

(1) fees charged under section 208 of the W ater R esou rces Development Act of 1986 (33 
U .S .C . 2236 ); or

(2) reasonable fees charged on a fair and equitable basis that—
(A) are used solely to pay Ihe cost of a service lo Ihe vesse l or water craft;
(B ) enhance Ihe safety and efficiency of interstate and foreign com m erce; and 
'C ) do not impose more than a small burden on interstate or foreign comm erce.

T h e  r e f e r e n c e  in  (b ) (1 )  is t o n  l o n g - e s t a b l i s h e d  p r o g r a m  f o r  h a r b o r  p r o j e c t  f ee  r e v ie w  by t h e  F e d e r a l  

M a r i t i m e  ( C o m m is s io n .  T h e  P o r t  D i r e c t o r  a d m i t  l i s t e r s  t h i s  p r o g r a m  f o r  O l i J .  i h a v e  a t t a c h e d  c o p i e s  
o f  t h e  n e w  l a n g u a g e  a n d  t h e  r e f e r e n c e d  IM t: s t a tu t e .

T h e  n e w  s t a t u t o r y  l a n g u a g e  e s s e n t i a l l y  r e s t a t e s  t h e  c o n s t i t u t i o n a l  r u l e  d e s c r i b e d  in  m y  J u l y  1212. 1001) 
m e m o r a n d u m  t o  t h e  A s s e m b ly  o n  t h e  p a s s e n g e r  f ee  in i t i a t iv e .  b r i e f ly ,  t h e  r u l e  is t h a t  w e  c a n  i m p o s e  

a  f e e  o n  v i s i to r s  o n l y  t o  t h e  e x t e n t  w e  p r o v i d e  a s e r v ic e  t o  v i s i to r s .  W e  c a n n o t  t l i a r g e  t h e m  a f e e  fo r  

s e r v ic e s  w e  p r o v i d e  to  s o m e o n e  e l s e ,  s u c h  a s  o u r s e lv e s .

S o m e  s e rv ic e s ,  s u c h  a s  d o c k  c o n s t r u c t i o n  a n d  m a i n t e n a n c e ,  a r e  d e a r l y  ju s t i f i a b l e  a s  a  s e rv ic e  to  
s h i p s  a n d  p a s s e n g e r s .  O t h e r s ,  e  less  d e f e n s i b l e .  I h e  s ta lu lt*  will p r e v e n t  t h e  m o s t  f l a g r a n t  a b u s e s ,  

s u c h  a s  a  f e e  i m p o s e d  o n  s h i p s  th a t  m c i e l y  p a s s  t h r o u g h  lo c a l  w a t e r s  w i t h o u t  s t o p p i n g .  S o  s a id  

( a m g r e s s i n a n  V o t in g  in  t h e  N o v e m b e i  ILL - 0 0 1 Congrcssioml Itrcnrd, a t t a c h e d .  I Io w e v e r ,  it t a n  b e  

u s e d  in  le ss  e g i  e g i o u s  c i r r i  m is t  a m  e s  a s  well.  M r .  Y o u n g  s p e c u l a t e d  t h a t  ‘ g e n e r a l l y  t a x e s  will n o t  b e  

a l l o w e d  n u c le i  t h i s  s e c t i o n " .  /*■/.
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153Smith Sto.i i i IM u i i , jm ic.iiiAK '.I'.ihiiI IK)7-SHASH1l(lt M(tf»!M"ll> iwMwnfijfow.Mini mmv.ilijlawnun 4 if J ii ii*



Finance Committee -2- Apri! 21, 2003

E v e n  t h o u g h  t h e  s t a t u t e  d o e s  n o t  b r e a k  a n y  n e w  le g a l  g r o u n d ,  it d o e s  p r o v i d e  a  r e a s o n a b l y  c l e a r  
a n d  c o n c i s e  s t a t e m e n t  o f  t h e  law. In  th i s  r e s p e c t ,  it is m o r e  u s a b le ,  ( b o t h  f o r  u s  a n d  f o r  p l a in t i f f s )  
t h a n  a fu zz y  p r i n c i p l e  e x t r a c t e d  f r o m  c o n s t i t u t i o n a l  t e x t  a n d  a  f e w j u d i c i a l  c a s e s ;  w h i c h  is a l l  w e  h a d  

to  w o r k  w i th  b e f o r e  t h e  s t a t u t e .

A lso ,  t h e  s t a t u t e  a d d s  s o m e  n e w  e m p h a s i s  t o  t h e  c o n s t i t u t i o n a l  r u l e .  T h e  n e w  l a n g u a g e  s a y s  t h a t  f e e s  

m u s t  b e  u s e  “ s o l e ly ” t o  p r o v i d e  a  s e n d e e  to  t h e  v e s se l ,  m u s t  " e n h a n c e  t h e  s a f e ty  a n d  e f f i c i e n c y "  o f  

i n t e r s t a t e  a n d  f o r e i g n  c o m m e r c e ,  a n d  m u s t  i m p o s e  o n ly  a “ s m a l l "  b u r d e n  o n  t h a t  c o m m e r c e .  W e  

m u s t  a w a i t  j u d ic ia l  i n t e r p r e t a t i o n  to  l e a r n  e x a c t ly  w h a t  t h e s e  q u a l i f i e r s  m e a n ,  b u t  t h e y  c e r t a i n l y  d o  
n o t  m a k e  t h i n g s  e a s i e r  f o r  lo c a l  p o r t  f e e s .

A c c o r d i n g  to  t h e  K T O O  s to r y ,  t h e  M u r k o w s k i  a d m i n i s t r a t i o n  h a s  c o n c l u d e d  t h a t  t h e  n e w  law  

p r o h i b i t s  p a s s e n g e r  fee s .  I ’m  n o t  s u r e  t h a t  t h e  A t t o r n e y  G e n e r a l  s h a r e s  th i s  v iew : i n f o r m a l  c o n t a c t  
w i th  h i s  s t a f f  s u g g e s t s  t h a t  th e y  s e e  it p r e t t y  m u c h  as  1 d o .

II. C onc lus ion :

F o r  t h e  m o s t  p a r t ,  t h e  n e w  s t a t u t e  j u s t  r e s t a t e s  e x i s t i n g  c o n s t i t u t i o n a l  law. It m a k e s  n o  f u n d a m e n t a l  
c h a n g e s  a n d  d o e s  n o t  i n v a l i d a t e  o u r  p o r t  o r  p a s s e n g e r  fee s .

H o w e v e r ,  i tw i l l  s e r v e  to  f o c u s  a t t e n t i o n  o i l  h o w  w e  u s e  t h e  f ee  r e v e n u e .  A lso ,  t h e  s t a t u t o r y  l a n g u a g e  

is s l i g h t ly  m o r e  s t r i n g e n t  t h a n  t h e  c o n s t i t u t i o n a l  r u l e  it s u p p l e m e n t s .  A s  a  r e s u l t ,  w e  s h o u l d  t a k e  

e x t r a  c a r e  to  s p e n d  p a s s e n g e r  f e e  r e v e n u e s  o n  p r o g r a m s  ( o r  p a r t s  o f  p r o g r a m s )  t h a t  b e n e f i t  o n l y  

t h e  p e o p l e  w h o  p a y  t h e  fee .  W e  m a y  n o t  b a l a n c e  o u r  b u d g e t  by  t a x i n g  p e o p l e  w h o  c a n n o t  v o te .
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C B J Law Department
EMORANDUM

To:

From:

Subject:

Dote:

M a y o r  t.nd A ssem bly

John  W Hartle ,  C i ty  A tto rney

F ees on  C ru ise  L ines; Reso lu tion  2294b .

M arch  12, 2005

You have  asked  for an ana lysis  o f  the ob jections  raised by  Jim R eeves o f  D orsey  and  W hitney  regarding 
the  p roposed  increases in cru ise  line fees in Reso lu tion  2294b. I have  ana lyzed  all the cases  cited by  Mr. 
Reeves, a r d  the o the r  n a jo r  ea se  law as well. T h e  short an sw e r  is that, w h ile  there  is a lw ays  som e risk 
regard ing  particu lar  expend itu res ,  and federal law does prov ide  specia l p ro tec tion  lo interstate and foreign 
shipping, it appears  tha t the p resen t p roposa l  w ould  pass  m uster  u nder  the  U.S. C onstitu tion  because the 
proposal is a fee for serv ices  and facilities that benefit the cruise industry ,  ra ther  than a tax to raise 
general revenues.

The Tonnage Clause.

The T o nnage  C lause  o f  the U.S. C ons ti tu tion  gives the sh ipp ing  industry  a m e asu re  o f  specia l protection 
from state and  local taxation . T h e  clause  provides: “ N o S tate  shall, w ithou t the C onsen t  o f  Congress, lay 
any Duty  o f  T o n n ag e .” U.S. C onst.  Art. I, § 10, cl. 3. It w as  added  lo the  C ons ti tu t ion  on Septem ber 15,
1787, according to the  notes o f  Jam es  M adison ,  essentially  as a supp lem en t to the  C o m m erce  Clause, 
which also se rves  to  li n i t  s ta te  an d  local regula tion  or  taxation o f  in terstate o r  fo re ign  com m erce

U nder  the T o n n a g e  Cl i u s c ,  a m un ic ipa li ty  canno t levy n general lax on sh ips  for the  priv ilege o f  entering 
port; fees for se rv ices  and  facilities, how ever,  can he  im posed . T here  arc m a n y  ca se s  that m a k e  this 
point.  C losest to h o m e  is the J u ly , 2004, S uperior  Court decision in Tolar Tankers, Inc. v. City o f  
Vahlc:. Case No. 3 A N -0 0 -9 6 6 5 C I .  In that case, the court s truck  d o w n  the  City  o f  V a ld e z ’s O rdinance 
9 9 - 17 which im posed  he “ T an k e r  T a x .” a bus iness  persona! p roper ty  tax levied  m a in ly  on  oil tankers, 
[localise the tax w as im posed  for the adm itted  purpose  o f  raising  general revenues ,  not based  or. a 
particular s e n d e e  o r  facility for the tankers,  the court struck it dow n.

T he fee increase p roposed  in Resolu tion  2294b , by contrast,  is not in tended  as a gene ra l  revenue measure. 
The reso lu tion  w ould  im p o se  fees for the purpose  o f  construc ting  facilities ou tl ined  in the L ong-R ange 
Waterfront Plan that benefit the cruise industry  See Resolution  2294b , See. 2 \e t ,  j>g. 3, line 22. Courts 
have cons is ten tly  found  that s ta te  or local tees for service;, or facilities do  not v io la te  the T o nnage  Clause, 
in 1877. the U.S. S u p re m e  C ourt  sum m arized  the law as follows:
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To determ ine  w hethe r  the charge prescribed by the o rd in an c e  in cjucstion is a du ty  o f  
tonnage, w it  t in  the m e an ing  o f  the Constitu tion , it is n ec es sa ry  to o b se rv e  carefu lly  its 
object and essence. I f  the charge is clearly  a duty, a tax, o r  burden ,  w h ich  in its 
essence is a contr ibu tion  cla im ed for the priv ilege o f  en ter ing  the  po r t  o f  K eokuk ,  o r  
rem aining in it, or depar ting  from it, im posed , as it is, by  au th o r i ty  o f  the  State, and 
m easured  by the capac ity  o f  the vessel, it is doub tless  em braced  b y  the  cons ti tu t ional  
prohibition  o f  such  a duly. But a charge fo r  services rendered or fo r  conveniences 
provided is i'i no sense a tax or a duty. It is not a h in d ran c e  o r  im p e d im e n t  to free 
nav igation .  The prohibition to the State against the imposition o f  a duty o f  
tonnage was designed lo guard against local hindrances lo trade and carriage 
by vessels, n it to relieve them from liability lo claims fo r  assistance rendered and 
facilities furnished fo r  trade and commerce.

Keokuk Northern Line Packet Co. v. City o f  Keokuk, 95 U.S. SO, 84 -S5 (1S77)  (em p h as is  added).

125 years  later, courts  are still say ing  the sam e ihing:

"[A | charge o r  se rv ices  rendered  or  for conven iences  p ro v id ed  is in no  sense  a tax o r  
a duty. It is r o t  a h indrance  or im ped im en t to free nav igation ,") ;  sec  a lso  Barber v.
Hawai'i, 42 ):.3d 1185, I 196 (9th C ir .1994)  ("f AJ s ta te  is no t  p ro h ib i te d  from cha rg ing  
reasonable  fe es in return  for services rendered.") . . .For  exam ple ,  a h a rb o r  fee charged  
for the use o ' re s t ro o m  facilities, parking, trash d isposal,  and  se cu r i ty  is n o t  a "du ty  o f  
tonnage" because se rv ices  are provided in exchange  for the fee. S ee  Barber, 42  F .3d  
at 1196. S imilarly , i f  fees arc for p ilotage, wharfage,  use o f  locks on  a n a v ig a b le  river, 
o r  for medical inspection ,  those fees are not unconstitu tional du ties  o f  tonnage .  See 
Clyde Mallory, 296 U.S. at 266. 56  S.Ct. 194.

Captain Andy's Sailing, Inc v. Johns, ! ()5 F.Supp.2tl 1157. 1172 (D .H aw ai 'i  2001 ) .

A fee charged to  ensure  that em ergency  services are ava ilab le  is a lso  not a du ty  o f  
tonnage,  eve i i f  not every  ship  pay ing  the fee needs the service.

New Orleans Steamship Ass'n v, Plaquemines Port, Harbor iC Terminal Hist., S7J F.2d 10IS, 1023 
(3th Cir. 19H9), cert, denied, J9S U.S. 932 (1990).

The t iunmcrcc Claus.:.

T h e  C o m m erce  C lause o f  the U.S. Constitu tion  provides: “T he  C o n g res s  shall  h a v e  p o w e r . .  . To  
regu la te  com m erce  w ith  foreign nations,  and am ong  the several s ta tes  . . A llo c a t in g  this  authori ty  
o v e r  foreign and  interstate co m m erce  to C ongress  m eans  that such  au tho r i ty  is not a l loca ted  to  states o r  
municipalit ies;  the negative  sw eep  o f  the C om m erce  ( Tausc prec ludes  s ta te  o r  local regula tion .  There are 
m a n y  eases in terpre ting the  C o m m erce  C lause  from the earliest days o f  the federa l  courts ,  In the context 
o f  sh ipping, how ever,  Tie C o m m erce  C lause  is not as restrictive as the  T o n n a g e  C lause .  I f a  fee or 
prac tice  is a l low ed un d er  the T o nnage  Clause , ihe < 'o in m c u c  C lause  is no: l ike ly  to  proh ib it  it.
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A s a fairly recent enac tm en t oT C ongress ,  this act has  no b o d y  o f  deve loped  case  law  interpreting it. 
H ow ever,  from its p la n language ,  it can be  seen as  the m os t  restric tive o f  tiie three m ain  areas o f  federal 
law  restricting m unicipal fees on sh ipp ing  interests. A lthough not m en tioned  in Mr. R e ev e s ’ m em o 
regarding Resolution  2 2 94b ,  the  M arit im e Security  Act o f  2002 p rov ides  his bes t  argum ent. It provides:

(b) N o  taxes, tolls,  opera ting  charges, fees, nr any  o the r  im pos it ions  
w ha tever  shall be levied upon  or collected from any  vesse l  o r  o the r  
w a te r  craft,  o r  from its passengers  o r  crew, by  any  non -F edera l  interest, 
i f  the vessel o r  w ate r  craft is opera ting  on any  nav igab le  w a te rs  subject 
to the au thori ty  o f  the U nited  Slates, or u n d e r  the right to f re ed o m  o f  
nav igation  on those waters, except for

( 1) fees cha rged  u n d e r  section  2236  o f  this title;
(2) rea sonab le  fees charged  on a fair  and equ i tab le  basis th a t—
(A) are used so le ly  to  pay  the  cost o f  a se rv ice  to the  vessel o r  w ate r  craft;
(13) enhance  the safe ty  and eff ic iency  o f  interstate and foreign 
com m erce ;  and

(C) dc not im pose m ore  than a small burden on in terstate  o r  foreign 
com m erce ;  or
(3) p roper ty  taxes  on  vessels o r  watercraft, oilier than vesse ls  o r  
watercraft that are prim arily  engaged  in foreign co m m erce  i f  those  taxes 
are perm iss ib le  un d er  the United States Constitu tion .

This federal statute , am o n g  others, in m y  v iew  com prises  " th e  C onsen t o f  C o n g res s"  contem plated  by the 
T o nnage  Clause. A ccord ing ly ,  i f  a project fits its requirem ents ,  it will pass  m u s te r  u nder  the T onnage  
C lause  and the C o m m erce  C lause  as well. This  is the s ta tute C B J has  been ac ting  u n d e r  s ince  its 
enactm ent. S ponsored  by  Rep. D on Y oung , it w as in tended to clar ify  the req u irem en ts  o f  the C om m erce 
(  lause, accord ing  to his address  to C ongress  upon its passage:

Section 445 [the Act] addresses  the current problem , and the potentia l for  g rea te r  future 
problem s, o f  h e a l  jur isdic tions seek ing  to im pose taxes and  fees on vesse ls  m erely  
transiting or  m a k in g  innocent passage  through navigable  waters  sub jec t  to the authori ty  o f  
the United States that are  adjacent lo the taxing com m unity .  W e arc  see ing  instances in 
which local co m m u n it ies  are seek ing  to im pose taxes o r  fees on vesse ls  even  w here  the 
vessel is not ca ll ing  on, o r  landing, in the local com m unity .  T h ese  arc  eases  w here  no  
passengers  a re  d isem bark ing ,  in ease o f  passenger  vessels, o r  no  ca rg o  is be ing  un loaded 
in the case  o f  ca rgo  vessels  and  where the vessels  arc not s topp ing  for the purpose  o f  
receiving any o ther  se rv ice  offered  by the port.  In m ost  instances, these  types o f  taxes 
would  not he a l low ed  u nder  the C om m erce C lause o f  the U nited  Stales Constitu tion .
Unfortunately , w ithou t a s ta tu tory  clarification, the on ly  m eans  to d e te rm in e  w hethe r  the 
burden is an im perm iss ib le  burden  under the C onstitu tion  is to  pursue  years  o f  li tigation.

The Maritime Transportation Security Act o f 2002.

Page -3-
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C onference  R eport  on  S. 1214, M ari t im e  T ranspor ta t ion  Securi ty  A c t  o f  200 2 ;  S peech  o f  Hon. Don 
Y oung , o f  A laska ,  in the  H o u se  o f  Represen ta tives ,  T hursday ,  N o v c m h e r  14, 2002.
T h e  requ irem ents  o f  this federal s ta tu te  appear  to be straight out o f  th e  ease  law, particularly ,  the Fifth 
C i rc u i t 's  sum m ary  o f  th e  U.S. S u p re m e  C o u r t  Clyde Mallory d ec is ion .  See Plaquimines, S74 F .2d 
1018, 1021 (5th Cir. 19S9). O n e  add i t iona l  issue raised is that o f  the  req u irem en t  tha t any  fee “not im pose 
m ore  than a small b u rden  on  in ters ta te  o r  foreign co m m erce  . . Al l  in d ica t io n s  arc  that the cruise 
industry  is f inancially  hea l th y  at this  tim e, and tha t  the p ro posed  add i t iona l  o n e  do lla r  per  p assen g e r  could  
be contractua lly  p assed  on to the cru ise  consum er,  and, therefore ,  w o u ld  no t im p o se  m o re  than a small 
burden  on in terstate  o r  fore ign  com m erce .

Conclusion.

Resolu tion  2294b  w o t  Id increase  the Port D evelopm ent F ee by o n e  d o l la r  p e r  passenger.  B ecause  the 
reso lu tion  requ ires  that all funds  co l lec ted  by ihe Port D eve lopm en t  F und  be spen t on p ro jec ts  ou tlined  in 
the Long-R ange  W a t c ‘front P lan  that benefit  the cruise industry, the fee inc rease  w o u ld  v ery  likely 
su rv ive  a cha llenge  b ased  on the ea se  law from the U.S. S u p re m e  C our t  and the  U .S. C ourt  o f  A ppea ls  
for the  N inth  Circuit. In m y  v iew , so  long as C B J  con t inues  its v ig i lance  in fo l lo w in g  the  requ irem ents  o f  
federal law and c lose  coope ra t ion  with  the industry  in m ak ing  ex p e n d i tu re s  (as requ ired  by  Reso lu tion  
2294b) ,  a legal ch a l len g e  w o u ld  be  un like ly  to succeed.

Page -I-
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SARAH PAUN. GOVERNOR

D E P A R T M E N T  O F  L A W

OFFICE OF THE A TTORNEY GENE RAJ.

P.O. BOX 110)00 
DIMOND COURTHOUSE
JUNEAU, ALASKA m i l -0300 
PHONE: (907) 465-11600
FAX: (907) 4<S5-207J

February  6, 2007

T h e  H o no rab le  B o b  L y n n  
H o u s e  o f  Representat ives 
A la sk a  State C a p ito l ,  R m . 104 
Juneau , A la sk a  99801-1182

Re: T h e  effec t o f  B a l lo t  M easu re  2
on In d ia n  G a m in g  Opportun it ie s  
in  111e State

D e a r  Representat ive Lynn :

D u r in g  the 2006 P r im a ry  E le c t io n , the voters approved  B a l lo t  M easu re  N um b e r  2, 
w h i c h  imposes a 33 percent tax o n  the ad justed gross in c om e  f rom  cru ise sh ip  g am b l in g  
co nduc ted  in  state waters. Y o u  have  asked w he the r the tax im po sed  b y  B a l lo t  M easu re  2 
opens  the d oo i for A la ska  N a t ive s  to co nduc t  casino-type g a m b l in g  on  In d ia n  lands. It 
d ocs  not.

Y o u  a lso ask i f  the ba i lo t  measure d id  opeu  the door, w he the r it can  be c io sed  i f  
the A laska Leg is la tu re  repea ls the g am b l in g  tax statutes that were added  to A la sk a  law  by 
the passage o f  the b a l lo t  measure . S in c e  art. X I ,  sec. 6 o f  the A laska C ons t i tu t io n  
s p e c i f i c a l ly  p roh ib its  the leg is la ture from  repea l in g  an in it ia ted  law  w it h in  tw o  years o f  
its e l f c c t iv e  date, a b i l l  repea l ing  the cru ise sh ip  g am b l in g  tax p ro v is io n s  d u r in g  this 
sess ion w o u ld  be un cons t itu t iona l .

C r u i s e  S h ip  G a m in g

State law  p roh ib its  a l l  g am b l in g  except for char itab le  g am in g  au thor ized  b y  the 
A la sk a  G am in g  R e fo rm  Act , A S  05.15. See A S  11.66.200, A S  11.66.280(2). In  1996 
Cong ress passed a p ro v is io n  that proh ib its  A laska from m ak ing  use o f  g am b l in g  dev ices  
aboard  a m a r in e  vessel i l le g a l in A laska waters, un less the sh ip  is w it h in  three nau t ica l 
m i le s  o f  a port-of-call. See 15 U .S .C .  § 1175(c). A c co rd in g ly ,  s in ce  1996, g am b l in g  has 
been  conduc ted  in A laska  waters b y  the cru ise sh ip  industry unde r  the p ro tec t ion  o f  
federa l law , but not state law .
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T h e  H o n o r a b le  B ob  L y n n
Re: T h e  e ffec t o f  B a l lo t  M easu re  2 on In d ia n  G a m in g  Opportun it ie s

February 6,2007 
Page 2

I n d i a n  G a m in g

T h e  In d ia n  G a m in g  R egu la to ry  A c t  ( IG R A )  perm its the conduc t o f  C lass  I I I  
g am in g  a c t iv it ie s  w h e n  certa in requ irements arc met. C la ss  I I I  games in c lu d e  those 
co nd u c ted  w i t h  s lot m ach in e s  and cas ino games. B in g o , pull-tabs, lotto and certa in non- 
b anked  card games, and so c ia l games are not cons ide red  C la ss  I I I  games. See 25 U .S .C .  
§ 2703.

T h e  first requ irem en t for C la ss  I I I  In d ia n  g am in g  is that it must be conduc ted  on  
In d ia n  lands. 25 U .S .C .  § 2710(d)(1). T he re  are ve ry  few  p laces in  A laska  that m ig h t  
q u a l i f y  as " In d ia n  lands." M et lakat la  and  certa in pans o f  K la w o c k  are the no tab le  
excep t ions .

S econd , the g am in g  must be author ized  b y  an o rd inance  o r  reso lu t ion o f  the lo ca l 
g o v e rn in g  author ity . 25 U .S .C .  § 2710(d)(1)(A). P resumab ly , th is requ irem en t w o u ld  
no t be d if i  i ^ u l t  to satisfy.

T h i r d ,  the g am in g  must be " located in  a State that perm its  such g am in g  for any 
pu rpose  b y  any  person , o rgan iza t ion , or ent ity . . . ." 25 U .S .C .  § 27 lO (dX l)(B ) . T h e  
ques t io n  here is w he the r b y  tax ing  cru ise sh ip  g am b l in g  the state can be seen as 
p e rm it t in g  the g am in g  a c t iv i ty  that takes p la ce  aboard cru ise sh ips , such that the s u n c  
g am in g  a c t iv i ty  must a lso be perm itted  on In d ia n  lands.

In  Rumsey Indian Rancheria o f  Wintun Indians v. Wilson, 64 F.3d 1250, 1257- 
1258 (9th C ir .  1994), the N in th  C ir c u i t  C ou r t  o f  A ppea ls  found  that s ince  the C a l i f o r n ia  
C r im in a l  C o d e  banned  the use o f  casino-type banked card games and slot m ach in es , the 
state d id  not pe rm it  the use o f  those gam es for purposes o f  Subsec t ion  2710(d)(1). 
F in d in g  the subsect ion unam b ig uous , the court eschewed  leg is la t iv e  h istory and re l ied  
instead on  the d e f in it io n  o f  "permit" p ro v id ed  by  Bu c k ’s  La w  DICTIONARY. T h e  
d e f in i t io n  g ene ra l ly  p rov id es  that an actor must take som e  pos it iv e  step in  order to p e r n i t  
s om eth ing .

T h e  State o f  A laska has not taken a pos it ive  step to perm it cru ise s h ip  g am b l in g .  
T h e  state's c r im in a l  statutes p roh ib i t  such act iv i t ies  anyw he re  in  the state. T h e  p rov is io ns  
o f  15 U .S .C .  § 1175(c) prevent the state from c r im in a l i z in g  cru ise s h ip  g am b l ng 
co ndu c ted  more than three m i le s  from  an A laska port. There fo re  Congress , and not :hc 
slate, perm its cru ise  s h ip  g am b l in g  in  A laska waters.
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Passage o f  B a l lo t  M easu re  2 d id  not am end  or repea l the state's c r im in a l  code to 
a l l o w  cru ise  s h ip  g am b l in g .  Rather than pe rm it t in g  or le g a l i z in g  the act iv it ies , the ba llo t 
m easu re  m e re ly  im poses  a state tax on  a c t iv i ty  le g a l iz e d  b y  an act o f  Congress . 
T he re fo re  the ba l lo t  measure does not "permit" g am b l in g  a c t iv it ie s  for purpose.*; o f  
S ub sec t io n  2710(d)(1).

A n  a rgum en t c o u ld  be m ade  that im p o s in g  a tax upo n  an a c t iv i ty  is tan tamount to 
p e rm it t in g  the a c t iv i ty . B u t  on  ba lance w e  th ink  this argument w o u ld  fa il i n  court. I f  
s u c h  an a rgum en t is s u c cess fu l ly  presented to a court, by the t im e  a court ru les o n  it, most 
l i k e l y  tw o  years w i l l  h a ve  passed and the leg is la ture w i l l  be ab le to repeal these tax 
p ro v is io n s ,  thus e l im in a t in g  the so-cailcd pe rm iss io n  for the g am in g  ac t iv ity . W e  do not 
b e l ie v e  u nd e r  I G R A  that o n ce  perm itted , In d ia n  g am in g  must a lw ays be perm itted . In  
Coeur d'Alene Tribe v. State , 842 F. Supp . 1268, 1276 (D . Id aho  1994) a f f irm ed  51 F.3d 
876, a U .S . D is t r ic t  C o u r t  found  that the State o f  Id a ho  c o u ld  e l im in a te  the ch ance  o f  a 
T r ib e  to c o nd u c t  C la ss  I I I  g am in g  b y  restr ic t ing  or m o d i f y in g  its laws on  g am b l in g  even  
after the In d ia n  T r ib e  requested to negotia te w it h  the state for a C lass I I I  g am in g  
com pac t . A c c o rd in g ly ,  the leg is la ture w i l l  have the pow e r  to end  C lass I I I  In d ia n  
G a m in g  in  A la sk a  b y  s im p ly  e l im in a t in g  a p ro v is io n  seen as au tho r iz in g  C lass I I I  g am in g  
in  A laska  law .

A r t i c l e  X I ,  S e c t io n  6 o f  the  A la s k a  C o n s t i t u t i o n

I f  the A laska Leg is la tu re  acts n ow  to repeal the g am b l in g  tax statutes enacted b y  
B a l lo t  M easu re  2 it w o u ld  v io la te  the p ro h ib i t io n  on repeal o f  a law  enacted by  in i t ia t iv e  
set out in  the A laska  Cons t i tu t io n , art. X I ,  sec. 6. T h is  part o f  the C ons t itu t io n  says that 
an in it ia ted  law  m ay  not be repea led  by  the leg is la tu re  w it h in  tw o  years o f  its e f fe c t ive  
date . T w o  years f o l lo w in g  ce rt if ica t ion  o f  B a l lo t  M easure 2 runs from D e cem be r  17, 
2006, un t i l  D e c em b e r  17, 2008.1 A n y  b i l l  a ttempt ing  to repeal the g am b l in g  tax enacted 
b y  the ba l lo t  measure d u r in g  the current le g is la t iv e  sess ion w o u ld  be uncons t itu t iona l .

T h e  three statutes that estab lish the state's r ight to tax g am b l in g  on  cru ise slr’ps arc 
a s ig n if ic a n t  part o f  the cru ise s h ip  in it ia t iv e  law . T h e  electorate was adv ised  o f  the

T h is  e f fe c t ive  date o f  a luw  enacted b y  in it ia t iv e  is set b y  the A laska 
C o ns t i tu t io n ,  art. X I ,  sec. 6: "An in it ia ted  law  becom es e ffec t ive  n in e ty  days a l lc r
ce rt if ica t ion ."  T h e  l ieu tenan t gove rno r  ce rt if ied  the cru ise sh ip  in it ia t iv e  on 
S ep tem be r  18, 2006, and  the e f fec t ive  date o f  the in it ia t iv e  measure is 90 days from this 
date , D e c em be r  17, 2006.
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g am b l in g  tax statutes p roposed b y  B a l lo t  M easure 2 through the language s um m a r iz in g  
the measure o n  the ba l lo t  for the 2006 p r im a ry  e lec t ion , and th rough  the Voter's Pamph le t 
fo r  the 2006 P r im ary  E le c t io n .  T h is  part o f  the ba l lo t  m easure was h ig h l ig h te d  in  the 
th ird  sentence o f  the ba l lo t  s um m ary  for the in it ia t ive : "It w o u ld  le v y  a tax o n  cru ise sh ip  
g am b l in g  ac t iv i t ie s  in  state waters."2 T h is  part o f  the in i t ia t iv e  measure was also 
h ig h l ig h t e d  in  the s ixth and seventh sentences o f  the le g is la t iv e  affa irs a g en cy  summary  
fo r the in it ia t ive : "The b i l l  a lso taxes g am b l in g  on cru ise sh ips . T h e  tax is 33 percent o f  
the cru ise ship's adjusted gross in c om e  from  the g am b l ing ."  T h e  g am b l in g  tax is also 
l is ted  as part o f  the th ird o f  four m a jo r  po in ts  h ig h l ig h ted  b y  the in it ia t iv e  sponsors in  the 
"Statement i n  Support" o f  the in i t ia t iv e  set out in  the 2006 P r im a ry  E le c t io n  Voter's 
Pamph le t: "3. End tax  eva s io n  - A l l  le g a l g am b l in g  opera t ions in  A laska , except those 
o n  cru ise sh ips , pay 1/3 o f  the ir prof its to cha r ity  or in  tax. L u c ra t iv e  cru ise l in e  cas ino 
operat ions in  A laska  pay n o t h in g . . . . u nde r  the in it ia t iv e , the cru ise l in es  w i l l  p a y  the same 
taxes that lo ca l businesses and U .S . registered vessels pay  o n  the ir in c om e  and g am b l in g  
p ro f its ." (Emphas is  in  or ig ina l) . See p. 19 o f  enc losed  c o p y  o f  P r imary E le c t io n  Vo te r 
Pamph le t .

I n  Warren v. Thomas, 568 P.2d 400, 402-03 (A laska 1977), the A la ska  Supreme 
C o u r t  cons ide red  the p ro h ib i t io n  on  repeal o f  an in i t ia t iv e  measure set out in 
art. X I ,  sec. 6. In  Warren, the Cou rt  re cogn ized  that the leg is la tu re  has broad p ow e r ;  to 
am end  an in it ia t iv e , sub ject to the l im i t a t io n  that the am endm en ts  do  not "so emascu'ate 
the law  that it is e f fe c t iv e ly  repealed." T h e  h o ld in g  in  Warren w as  rea ff irm ed  recen t ly  in  
State Trust the People, 113 P.3d 613, 623 (A laska 2005): " [E jv e n  am endm en ts  to 
popu la r ly- in it ia ted  leg is la t io n  must s t i l l 'effectuate [ ] the in tent o f  the electorate,' and an 
am endm en t  that 'so v it iates an act passed b y  in it ia t iv e  as to const itute its repeal' is not 
acceptab le ."  T h e  Warren C o u r t  found  that the leg is lature's am endmen ts  o f  the in it ia ted  
la w  in that case served to c la r i fy  and render the law  more prec ise , and thus d id  not repeal 
it. Id. at 403. In  contrast, a ny  b i l l  that w o u ld  enact an ou tr igh t repeal o f  three sections o f  
the cru ise s h ip  in it ia t iv e  in  quest ion  w o u ld  be seen as uncons t itu t iona l because such  a b i l l  
w o u ld  not c la r i f y  and render the in i t ia t iv e  measure m ore  prec ise but rather it w ou ld  
v it ia te  a s ig n if ic a n t  part o f  the enacted measure.

T h e  ba l lo t  sum mary  language is set out on p. 12, o f  the Pr imary E le c t io n  
Vo te r Pamph le t for the 2006 Pr imary E le c t io n ,  c o py  enc losed .

T h e  leg is la t iv e  affa irs agency  sum m ary  is set out on p. 12, o f  the Pr im; iry 
E le c t io n  V o te r  Pamph le t for the 2006 P r im ary  E le c t io n , c o p y  enc losed .
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The re  is som e  am ou n t  o f  tens ion in  s tr ik ing  the ba la n ce  be tween the legislature's 
p ow e r  to am end , and  the cons t itu t iona l p r o h ib i t io n  on repea l, a law  enacted by  in it ia t iv e . 
W e  are aware that the C o u r t  in  the ea r l ie r  case o f  Warren v. Boucher, 543 P.2d. 731, 737 
(A la ska  1975) o u t l in e d  the leg is lature's b road  pow er to am end  an in it ia ted  measure . The 
Boucher case re cog n ize d  the le g is la t iv e  p ow e r  to "assure that in it ia t iv e s  w h ic h  were ill- 
ad v is ed , w h ic h  m ig h t  se r io u s ly  c r ip p le  o r frustrate the sound  w o rk in g  o f  government:, or 
w h ic h  m ig h t  be  im p ra c t ic a b le ,  c o u ld  be a ltered or corrected ra p id ly  by the leg is lature." 
(Em phas is  added .) H ow e v e r ,  the later d ec is io n  in  Warren v. Thomas w h i l e  c i t in g  
Boucher, s t i l l  re cogn ized  that the leg is lature's p ow e r  to am end  d id  not a l lo w  the 
leg is la tu re  to repea l an in it ia te d  law . U n d e r  these author it ies , the leg is la ture co u ld  enact 
an om endm en t  that w o u ld  a lter o r  correct the g am b l in g  p ro v is io n s  o f  the cru ise sh ip  
in it ia t iv e ,  but, it m a y  no t u n d e r  art. X I ,  sec. 6, repeal those p rov is ions .

C o n c lu s io n

T h e  state has not pe rm itted  the g am in g  ac t iv i ty  that takes p la ce  on  cru ise sh ips. 
The re fo re , that same k in d  o f  a c t iv i ty  canno t take p lace on In d ia n  lands in the state under 
the In d ia n  G a m in g  R egu la to ry  A c t . T h e  tax on cru ise sh ip  g am b l in g  im posed  b y  
B a l lo t  M easu re  2 docs not a lter th is ana lys is . The  tax is on an ac t iv i ty  that is not 
pe rm itted  b y  state law , but is neverthe less perm itted b y  federal law . T h is  does not 
p ro v id e  a basis fo r  tribes to conduc t the type o f  g am b l in g  that takes p la ce  o n  cru ise ships 
o n  In d ia n  lands.

E v e n  i f  the B a l lo t  M easu re  2 g a m b l in g  tax p rov is io ns  d id  open the door to In d ia n  
g am in g  in  the state, the leg is la tu re  c o u ld  not repeal them  dur ing  the current session 
w ith o u t  v io la t in g  the A laska C ons t i tu t io n a l ban on  repea l in g  leg is la t ion  enacted by  
in i t ia t iv e  w i t h in  tw o  years o f  its e f fe c t ive  date.

S in ce re ly ,

T a i ls  J .£ u lb e rg  
A tto rney  G ene ra l

T J C .D N B .a d e

Enc losu res



T O :  S e n a t e  F i n a n c e  C o m m i t t e e M a y  4 .  2 0 0 7

A t t a c h e d  i s  t h e  P r i m a r y  E l e c t i o n  V o t e r  P a m p h l e t  t h a t  w a s  s e n t  t o  al l  

r e g i s t e r e d  v o t e r s  in  e a r l y  A u g u s t ,  2 0 0 6 .

T h e  V o t e r  P a m p h l e t  w a s  v e r y  c l e a r  a b o u t  t h e  u s e s  o f  t h e  n e w  

p a s s e n g e r  f e e  f u n d ,  s t a t i n g  t h a t  "t o w n s  t h a t  r e c e i v e  t h a t  m o n e y  

c a n n o t  i m p o s e  l o c a l  c r u i s e  s h i p  h e a d  t a x e s .” P a g e  1 2 . L e g .  A f f a i r s  

S u m m a r y .

P a g e  1 3  o f  t h e  P a m p h l e t  h a s  a  l o n g  s e c t i o n  o n  t h e  u s e  o f  r e v e n u e s ,  

t h e  e s t a b l i s h m e n t  o f  " I m p a c t  F u n d s ”, a n d  t h e  e s t i m a t e d  l e v e l  o f  

r e v e n u e s  g e n e r a t e d  f o r  t h e  s t a t e  o f  A l a s k a .

P a g e  1 4  c o n t a i n s  t h e  i n i t i a t i v e  l a n g u a g e  o n  t h e  d i s p o s i t i o n  o f  r e c e i p t s  

f r o m  t h e  p a s s e n g e r  t a x ,  i n c l u d i n g  a l l o w e d  u s e s ,  d e t e r m i n i n g  t h e  

p o r t s - o f - c a l l  a n d  t h e  s t a t u s  o f  i m p a c t  f u n d s .

O n  P a g e  1 9 . t h e  s t a t e m e n t  in  s u p p o r t  d e s c r i b e s  t h e  u s e s  o f  

p a s s e n g e r  f e e s  a n d  s t a t e s . " C o m m u n i t i e s  p r e f e r r i n g  t h e i r  o w n  t a x  

p r o g r a m  c a n  o p t - o u t  o f  t h e  n e w  s t a t e  p r o g r a m . "

F i n a l l y .  P a g e  2 0 . t h e  o p p o s i t i o n  s t a t e m e n t ,  d o e s  n o t  d i s c u s s  t h e  

t a x i n g  r e g i m e  a t  a l l ,  t h o u g h  t h e r e  w a s  f u l l  o p p o r t u n i t y  t o  d o  s o .  I n o t e  

t h a t  M a y o r  W e i n s t e i n  o f  K e t c h i k a n  i s  l i s t e d  o n  t h e  o p p o s i t i o n  p a g e  a s  

e n d o r s i n g  t h a t  l e t t e r ,  a g a i n ,  w i t h o u t  a n y  d i s c u s s i o n  o f  c r u i s e  t a x a t i o n .

I h o p e  t h i s  A l a s k a  V o t e r  P a m p h l e t  i s  i n s t r u c t i v e  t o  t h e  C o m m i t t e e  t h a t  

fu l l  a n d  a d e q u a t e  n o t i c e  w a s  g i v e n ,  a n d  t h a t  l o c a l  a n d  s t a t e  t a x a t i o n  

w a s  t h o r o u g h l y  d i s c u s s e d ,  e x c e p t  b y  t h e  i n i t i a t i v e  o p p o n e n t s .

T h a n k  y o u  f o r  c o n s i d e r i n g  t h i s  i n f o r m a t i o n .  C h i p  T h o m a ,  J u n e a u
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B a l l o t  M e a s u r e  2
Cruise S hip T axation, Regulation and Disclosure

BALLOT LANGUAGE
This initiative would impose a S46 per person 
per voyage tax on large cruise ships to pay for 
vessel r rvices. It would provide for the pro­
ceeds frc.n the tax to be deposited in the state 
general fund and, subject to appropriation by 
the legislature, distributed to municipalities. It 
would levy a tax on cruise ship gambling activi­
ties in state waters. It would change the way 
cruise ship corporate income tax is calculated, 
it would require cruise ship operators to gather 
and report more information, and get a new type 
of permit for sewage, graywater or other waste­
water before discharging in state marine waters. 
It would assess a S4 per passenger berth fee 
and require large cruise ships to have state- 
employed marine engineers (Ocean Rangers) 
licensed by the Coast Guard to observe health, 
safety and wastewater treatment and discharge 
operations. It would authorize citizen lawsuits 
against an owner or operator of a large cruise 
ship, or against the Department of 
Environmental Conservation, for an alleged vio­
lation of any permit condition, provision of envi­
ronmental statutes or performance of duties. It 
would also enable a person who provides infor­
mation leading to enforcement of the law to 
receive 25 to 50 percent of fines imposed. It 
would impose additional requirements on dis­
closures about on-ship promotions of shore- 
side businesses.

SHOULD THIS INITIATIVE BECOME LAW?

C D  Yes 

C D  No

LEG ISLA T IV E  A FFA IRS AG EN CY SUM M ARY

Part of this bill is about cruise ship taxes. It 
imposes a 546 a person tax on cruise ship pas­
sengers. That money goes into a special 
account m the state's general fund. The legisla­
ture may appropriate part of that money to the 
vessel's ports of call. But, towns that receive 
that money cannot impose local cruise ship 
head taxes. The bill also taxes gambling on 
cruise ships. The rax Is 33 percent of the cruise 
ship's adjusted gross income from the gam­
bling. The bill changes the state's corporate

income tax law so it could be applied to cruise 
ships.

The bill also changes environmental laws that 
apply to cruise ships. It requires wastewater 
discharge permits for cruise ships. It sets min­
imum standards and conditions for use of those 
permits. It prohibits wastewater discharges 
without a permit. It changes the monitoring 
and record keeping requirements for waste­
water discharges. It establishes a new ocean 
ranger program. A ranger is a marine engineer. 
It requires each cruise ship to have a ranger on 
board. The ranger is an independent observer. 
The ranger monitors compliance with pollution 
laws. The bill imposes a four-dollar fee per 
berth for operating the ranger program It gives 
private citizens the right to sue for discharge 
violations. It also establishes financial penalties 
for violations of environmental laws.

Finally, the bill regulates sales on cruise ships. 
Persons paid to mention or promote a business 
in a state port must say they are paid. Written 
materials must also say that the person is paid. 
Persons selling tours and other shore-side 
activities on board a cruise sfiip must disclose 
how much they are paid for each sale. A seller 
must give the address and phone number of the 
shore-side business if asked. It makes violation 
of these laws an unfair trade practice.

STATEMENT OF COSTS AND REVENUES FOR 
BALLOT MEASURE 2 - INITIATIVE 03CTAX - 
Prepared by the A laska Department of 
Revenue

As required by AS 15.58.020(b), the Alaska 
Department of Revenue has prepared the fol­
lowing statement of costs to the Department of 
implementing the law proposed in Ballot 
Measure 2 Initiative 03CTAX.

COSTS

In order to administer the tax collection process 
required by this initiative, the Department of 
Revenue would require six new positions, at an 
estimated cost of $626,000 per year for staff 
and associated costs.

12



B a l l o t  M e a s u r e  2
Cruise S hip T axation, Regulation and D isclosure

REVENUES

This initiative would impose an excise tax of 
S46 per passenger per voyage on travel on 
commercial passenger vessels with 250 or more 
berths, and a “Ranger fee" of 54 per passen­
ger berth.

We assume that 2007 cruise ship activity will be 
similar to the scheduled 2006 cruise ship activ­
ity. We cannot predict whether the excise tax 
might impact the number of passengers.

Assuming the ships sail at 100 percent capaci­
ty, we estimate the S46 per passenger excise 
tax would be applied to approximately 900,000 
passengers in the 2007 season, resulting in 
revenue of approximately 541 million. About 
514 million of that revenue would be shared 
with municipalities at which the cruise ships 
stopped. Twenty-five percent of the total, or 
approximately 510 million, would be placed in a 
"Regional Cruise Ship Impact Fund," to be dis­
tributed to other affected municipalities. The 
S4 per berth Ranger fee would bring in approx­
imately 53.6 million.

Net revenues to the state, after deducting costs 
for the Departments of Revenue and 
Environmental Conservation, and deducting the 
524 million in shared revenues cited above, 
would be approximately 514.4 million.

This initiative would impose a tax of 33 percent 
of the adjusted gross income from operation of 
gaming or gambling activities on ships operat­
ing in Alaskan waters.

The Department has no data on the extent or 
profitability of cruise ship gaming in Alaskan 
waters, and therefore cannot calculate revenues 
from the proposed gaming tax.

This initiative would also change the way the 
corporate Income tax is calculated for the cruise 
ship industry. The Department does not have 
adequate data to estimate the effects of this 
change on corporate income tax revenue.

S T A T E M E N T  OF C O STS FOR B A L L O T  
M EA S U R E  2 - IN IT IA T IV E  0 3 C T A X -  
P re p a re d  by the A la ska  D epartm ent of 
En v iro n m en ta l Conservation

As required by AS 15.58.020(b), the Alaska 
Department of Environmental Conservation 
("DEC") has prepared the following statement 
of costs to the Department of implementing the 
law proposed in Ballot Measure 2 Initiative - 
03CTAX.

The initiative would require DEC to develop and 
maintain a new permit program for Large 
Commercial Passenger Vessels ("cruise ships") 
to replace the current program for regulating 
these vessels. It would also require DEC to 
place marine engineers ("Ocean Rangers") 
licensed by the Coast Guard on the cruise 
ships to monitor compliance with State and 
Federal environmental lav/s. Two marine engi­
neers working alternating twelve-hour shifts 
would be placed on each cruise ship operating 
in Alaska waters.

The cost to the state during the first full year 
of the implementation of this initiative is 
estimated to be approximately SS.6 million.

FULL TEXT OF THE PROPOSED LAW

FOR AN ACT PROVIDING FOR TAXATION OF 
CERTAIN COMMERCIAL SHIP VESSELS, PER­
TAINING TO CERTAIN VESSEL ACTIVITIES and 
RELATED TO SHIP VESSEL OPERATIONS TA K­
ING PLACE IN THE MARINE WATERS OF THE 
STATE OF ALASKA

Be it enacted by the People of tho State of 
Alaska:

' Section 1. AS 4 3 is amended by adding a new 
chapter to read.

Chapter 52. Excise Tax on Travel Aboard 
Commercial Passenger Vessels.

Sec. 43.52.010. Levy of excise tax on overnight 
accommodations on commercial passenger 
vessels. There is imposed an excise tax on travel 
on commercial passenger vessels providing overnight
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accommodations in the state's marine wate'.

Sec. 43.52.020. Rate of tax. The tax .mposed 
by AS 43.52.010 - 43.52.095 is levied at a rate 
of 546 a passenger per voyage.

Sec. 43.52.030. Liability for payment of tax. A 
passenger traveling on a commercial passenger 
vessel providing overnight accommodations in 
state marine water is liable for the tax imposed 
by AS 43.52.010 — 43.52.095. The tax shall be 
collected and is due and payable to the depart­
ment

(1) by the person who provides travel aboard 
a commercial vessel for which the tax is 
payable; ariu

(2) in the manner and at the times required 
by the department by regulation.

Sec. 43.52.040. Disposition of receipts.
(a) The proceeds from the tax on travel on 
commercial passenger vessels providing 
overnight accommodations in the state's marine 
water shall be deposited in a special 
"Commercial Vessel Passenger Tax Account" in 
the general fund, The legislature may appropri­
ate money from this account for the purposes 
described in (b) and (c) of this section, for state- 
owned port and harbor facilities, other services 
t'frproperly provide for vessel or watercraft vis­
its, to enhance the safety and efficiency of 
interstate and foreign commerce and such other 
lawful purposes as determined by the legisla­
ture.

(b) For each voyage of a commercial passenger 
vessel providing overnight accommodations, 
the commissioner shall identify the first five 
ports of call in the state and the number of pas­
sengers on board the vessel at each port of call. 
Subject to appropriation by the legislature, the 
commissioner shall distribute to each port of 
call $5 per passenger of the tax revenue col 
lectori from the tax levied under this chapter. If 
the port ol call is a city located within a borough 
not otherwise unified with the borough, the 
commissioner shall, subject to appropriation by I 
the legislature, distribute 52.50 per passenger I 
to the city and 52.50 to the borough. Each port ' 
of call receiving funds under this section shall 
use the funds m a manner calculated to improve 
port and harbor facilities and other services to 
properly provide for vessel or water craft visits ’

and D isclosure

and to enhance the safety and efficiency of 
interstate and foreign commerce.

(c) A "Regional Cruise Ship Impact Fund" con­
sisting of 25% of the proceeds from the tax on 
travel aboard commercial passenger vessels 
providing overnight accommodations in the 
state's marine water shall be established as 
sub-account of the funds established in (a), 
above, and deposited in the general fund. 
Subject to appropriation by the legislature and 
regulations adopted by the Department of 
Revenue, the commissioner shall distribute 
funds to municipalities or other governmental 
entities within the Prince William Sound Region, 
Southeast Alaska or any other distinctive region 
impacted by cruise ship related tourism activi­
ties but not entitled to receive funds based on 
port of call visitation as allowed by (b), above, 
provided that any funds used from this account 
shall be used to provide services and infrastruc­
ture directly related to passenger vessel or 
water craft visits or to enhance the safety and 
efficiency of interstate and foreign commerce 
related to vessel or water craft activities.

Sec. 43.52.050. Administration.
(a) The department shall

(1) administer this chapter; and

(2) collect, supervise, and enforce the collec­
tion of taxes due under this chapter and penal­
ties as provided in AS 43.05.

(b) The department may adopt regulations 
necessary for the administration of this chapter.

Sec. 43.52.060. Local levies. Any municipality, 
whether home rule or general law, that receives 
passenger ship fee funds under this chapter 
may not impose an additional form of tax on 
travel on commercial passenger vessels 
engaged in activities involving overnight 
accommodations for passengers in state marine 
waters. Any form of tax on travel on commercial 
passenger vessels engaged in activities involv­
ing overnight accommodations for passengers 
in state marine waters enacted by a municipal­
ity, whether home rule or general law, prior to 
the effective date of this legislation shall expire 
one year after enactment of this law if that 
municipality elects to receive funds under this 
chapter.
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Sec. 43.52.095. Definitions. In this chapter, (1) 
"commercial passenger vessel" means a boat or 
vesse l that is used in the common carriage 
of passengers in com m erce; "commercial 
passenger vessel" does not include
(A ) v e s se ls  with fewer than 250 berths or 
other overnight accommodations for passengers;

(B ) n o n co m m erc ia l v e s s e ls , warships, 
and vessels operated by the state, the United 
States, or a foreign government;

(2) "marine water of the state" and "state marine 
water" have the meaning given to "waters" in AS 
46.03.900, except that they include only marine 
waters.

(3) "passenger" means a person whom a 
common carrier has contracted to carry from 
one place to another.

(4) "voyage" means any trip or itinerary lasting 
more than 72 hours.

* Sec. 2. AS 05, is amended by adding a new 
chapter to read-

Chapter 16. Games of Chance and Contests 
of Skill on Ships Operating on Waters Within 
the Jurisdiction of Alaska.

Sec. AS 05.16.010. Gambling activities aboard 
commercial vessels purportedly authorized 
by federal law. This chapter applies to the use 
of playing cards, dice, roulette wheels, coin­
operated instruments or machines, or other 
objects or instruments used, designed, or 
intended for gaming or gambling used in the 
waters under the jurisdiction of the State of 
Alaska on a voyage described in 15 U.S.C. 
Section 1175(c)(2), and to any other gambling 
activities taking place aboard large passenger 
vessels in the state.

Sec. AS 05.16.020. Tax on gambling activities 
authorized by AS 05.16.010. There is imposed 
on the operator of a gaming or gambling activ­
ities aboard large passenger vessels in the state 
a tax of 33% of the adjusted gross income from 
those activities. "Adjusted gross income" means 
gross Income less prizes awarded and federal 
and municipal taxes paid or owed on the

income. The tax shall be collected and is due 
and payable to the department of revenue in the 
manner and at the times required by the 
department of revenue.

Sec. 05.16.030. Disposition of receipts, (a) 
The proceeds from the tax on gambling opera­
tions aboard commercial passenger vessels in 
the state's marine water shall be deposited in a 
special "Commercial Vessel Passenger Tax 
Account" in the general fund.

* Sec. 3. AS 43.20.021 is repealed and reenacted 
as follows:

Sec. 43.20.021(a). Internal Revenue Code 
adopted by reference, (a) Sections 26 U.S.C. - 
1399 and 6001 - 7872 (Internal Revenue Code), 
as amended, are adopted by reference as a part 
of this chapter. These portions of the Internal 
Revenue Code have full force and effect under 
this chapter unless excepted to or modified by 
other provisions of this chapter.

(b) Nothing in this chapter or in AS 43.19 
(Multistate Tax Compact) may be construed as 
an exception to or modification of 26 U.S.C. 
883.

(c) The provision in tb), above, does not apply to 
commercial passenger vessels as defined in AS 
43.52.095.

“ Sec 4. AS 46.03.462 is repealed and re-enacted 
as follows:

Sec. 46.03.4b2. Terms and conditions of d is­
charge permits, (a) An owner or operator may 
not discharge any treated sewage, graywater, or 
other wastewater from a large commercial pas­
senger vessel into the marine waters ol the 
State unless the owner or operator obtains a 
permit under AS 46.03.100, which shall comply 
with the terms and conditions of vessel discharge 
requirements specified in (b) of this section.

(b) The minimum standard terms and conditions 
for all discharge permits authorized under this 
provision require that the owner or operator:

(1) may not discharge untreated sewage, 
treated sewage, graywater, or other waste­
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waters in a manner that violates any applicable 
e ffluent lim its or standards under state or 
federal law, including A laska Water Quality 
Standards governing pollution at the point of 
discharge;

(2) shall maintain records and provide the reports 
required undet AS 46.03.465(a);

(3) shall collect and test samples as required 
under AS 46.03.465(b) and (d) and provide the 
reports with respect those samples required by 
AS 46.03.475(c);

(4) shall report discharges in accordance with 
AS 46.03.475(a);

(5) shall allow the department access to the 
vessel at the time samples are taken under AS 
46.03.465 for purposes of taking the samples 
or for purposes of verifying the integrity of the 
sampling process; and

(6) shall submit records, notices, and reports 
to the department in accordance with AS 
46.03.475(b), (d), and (e).

* Sec. 5. AS 46.03.463 is amended to read as 
follows:

See. 46.03.463(d) is repealed.

Sec. 46.03.463(e) is repealed and reenacted to 
read: An owner or operator may not discharge 
any treated sewage, graywater, or other waste­
water from a large commercial passenger vessel 
into the marine waters of the state unless the 
owner or operator obtains a permit under AS 
46.03.100 and AS 46.03.462, and provided that 
the vessel is not in an area where the discharge 
of treated sewage, graywater or other waste­
waters is otherwise prohibited.

Sec. 46.03.463(g) is repealed.

* Sec 6. AS 46.03.465 repealed and reenacted 
to read as folio 's:

Sec. 46 .03.4 In fo rm a t io n -g a th e r in g  
requiremen . uO The owner or operator of a 
commercial passenger vessel shall maintain

daily records related to the period of operation 
while in the State, detailing the dates, times, 
and locations, and the volumes and flow rates 
of any discharges of sewage, graywater, or 
other waster into the marine waters of the 
State, provide electronic copies of such records 
on a monthly basis to the department no later than 
5 days after each calendar month of operation 
in State waters.

(b) while a commercial passenger vessel is 
present in the marine waters of the State, the 
owner or operator of the vessel shall provide an 
hourly report of the vessel’s location based on 
Global Positioning System technology and col­
lect routine samples of the vessel’s treated 
sewage, graywater, and other wastewaters 
being discharged into marine waters of the 
State with a sampling technique approved by 
the department.

(c) while a commercial passenger vessel is 
present in the marine waters of the State, the 
Department, or an independent contractor 
retained by the Department, may collect addi­
tional samples of the vessel’s treated sewage, 
graywater, and other wastewaters being 
discharged into the marine waters of tho State.

(d) the owner or operator of a vessel required to 
collect samples under (b) of this section shall 
ensure that all sampling techniques and fre­
quency of sampling events are approved by the 
department in a manner sufficient to ensure 
demonstration of compliance with all discharge 
requirements under AS 46.03.462.

(e) the owner or operator of a commercial 
passenger vessel shall pay for all reporting, 
sampling and testing of samples under this section.

(f) if the owner or operator of a commercial pas­
senger vessel has, when complying with 
another state of federal lav/ that requires 
substantially equivalent information required 
under (a), (b), or (d) of this section, the owner or 
operator shall be considered to be in compli­
ance with that subsection so long as the infor­
mation is also provided to the department.
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1 Sec. 7. AS 46.03 is amended to include new I other funds recovered as a result of enforcement

Sec. 46.03.476. Ocean Rangers, (a) An owner information sufficient to commence an invest­
or operator of a large commercial passenger gation and enforcement of this chapter under
vessel entering the marine waters of the state is this provision,
required to have a marine engineer licensed by
the United States Coast Guard hired or retained * Sec. 8. AS 46.03.480 is amended as follows:
by the department on board the vessel to act as
an independent observer for the purpose of Sec. 46.03.480 is amended by adding a new
monitoring state and federal requirem ents section to read:
pertaining to marine discharge and pollution (d) An additional fee in the amount of $4.00 per
requirements and to insure that passengers, berth, is imposed on all large commercial
crew and residents at ports are protected from passeng er ve sse ls , other than vesse ls
improper sanitation, health and safety practices. operated by the state, for the purpose of

(b) The licensed marine engineer shall monitor, established in AS 46.03.476; said program
observe and record data and information related to shall be subject to legislative appropriation,
the engineering, sanitation and health related I
operations of the vessel, including but not limited Sec. 46.03.480(d) shall be repealed and reen-
to registration, reporting, record keeping and acted as 46.03.480(e).
discharge functions required by state and I
federal law. * Sec. 9. AS 46.03.760 is amended as follows:

(c) Any information recorded or gathered by the Sec. AS 46.03.760 is amended by adding a new
licensed marine engineer shall be promptly section to read:
conveyed to the Alaska Department of
Environmental Conservation and the United (0 An owner, agent, employee or operator of a
State Coast Guard on a form or in a manner commercial passenger vessels as defined in AS
approved by the Commissioner of Environmental 43.52.095 who falsifies a registration or report
Conservation. The Commissioner may share required by AS 46.03.460 or 46.03.475 or who
information gathered with other state and violates or causes or permits to be violated a
federal agencies. provision of AS 46.03.250 -  46.03.314,

46.03.460 - 46.03.490, AS 46.14, or a regula- 
46.03.481. C itizens suits, (a) Any citizen of tion, a lawful order of the department, or a per-

the State of Alaska may commence a civil action rnit, approval, or acceptance, or term or condi­
tion of a permit, approval, or acceptance issued 

(1) against an owner or operator of a large under AS 46.03.250 - 46.03.314, 46.03.460 -
passenger vessel alleged to have violated any 46.03.490, or AS 46.14 is liable, in a civil
provision of this chapter, or action, to the state for a sum to be assessed by

(2) against the department where there is an S 100,000 for the initial violation, nor more than
alleged failure to perform any act or duty under S 10,000 for each day after that on which the
this chapter which is not discretionary. No civil violation continues, and that shall reflect, when
action may be commenced under this section, applicable,
however, prior to 45 days after the plaintiff has
provided written notice of the intent to sue to (1) reasonable compensation in the nature of
the Attorney General of Alaska. liquidated damages for any adverse environ-

| mental effects caused by the violation, that shall 
(b) Subject to appropriation, as necessary, up to 50% be determined by the court according to the
and not less than 25% of any fines, penalties or toxicity, degradability and dispersal characteristics

provisions as follows: of this chapter shall be paid to the person or 
entity, other than the defendant, providing

operating  the Ocean Ranger program

the court of not less than $5000 nor more than
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of the substance discharged, the sensitivity of th 2 
receiving environment, and the degree to which 
the discharge degrades existing environmental 
quality; for a violation relating to AS 46.14, the 
court, in making its determination under this 
paragraph, shall also consider the degree to 
which the discharge causes harm to persons or 
property; this paragraph may not be construed 
to limit the right of parties other than the state 
to recover for personal injuries or damage to 
their property;

(2) reasonable costs incurred by the state in 
detection, investigation, and attempted correc­
tion of the violation;

(3) the economic savings realized by the 
person in not complying with the requirement 
for which a violation is charged; and

(4) the need for an enhanced civil penalty to 
deter future noncompliance.

Sec. 46.03.760(f) shall be repealed and reen­
acted as 46.03.760(g).

Sec. 10. AS 45.50.474 is repealed and reen­
acted to read as follows:

Sec. 45.50.474. Required disclosures in pro­
motions and shore side sales 0 11 board cruise 
sh ips, (a) A person may not conduct a promo­
tion on board a cruise ship that mentions or 
features a business in a state port that has paid 
something of value for the purpose of having 
the business mentioned, featured or otherwise 
promoted, unless the person conducting the 
promotion clearly and fully discloses orally and 
in all written materials used in the promotion 
that the featured businesses have paid to be 
included in the promotion. All such written 
notice of disclosure shall be in a type not less 
than 14-point typeface and in a contrasting 
color calculated to draw attention to the J 
disclosure.

(b) A person or other entity aboard a cruise ship 
conducting or making a sale of tours, flightseeing I 
operations or other shore-side activities to be 
delivered by a vendor or other entity at a future 
port of call shall disclose, both orally and in w riting ,

the amount of commission or percentage of 
the total sale retained or returned to the person 
making the sale. The person or entity aboard a 
cruise ship making or attempting to make a sale 
of services or goods provided by a shore-side 
vendor shall disclose the address and telephone 
number of the shore side vendor if asked by a 
consumer. All such written notice of disclosure 
shall be in a type not less than 14-point type­
face and in a contrasting color calculated to 
draw attention to the disclosure.

(c) Each violation of this section constitutes an 
unfair trade practice under AS 45.50.471, and 
shall result in a penalty of not more than 5100 
for each violation. In this section, "cruise ship" 
means a ship that operates at least 48 hours in 
lenqth for ticketed passengers, provides 
ovc.night accommodations and meals for at 
least 250 passengers, is operated by an author­
ized cruise ship operator, and is certified under 
the International Convention for the Safety of 
Life at Sea or otherwise certified by the United 
States Coast Guard.

* Sec. 11. Severability. It is the intention of the 
people of Alaska that any portion of this legis­
lation that is declared unlawful shall be stricken 
in a manner that preserves the remaining 
portion of the remaining legislation to the 
maximum extent possible.

f' Sec. 12. Effective Date. This Act takes effect 
90 days after enactment.
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S T A T E M E N T  IN  S U P P O R T

The cruise lines should follow A laska ’s 
taxation and pollution rules like everyone 
else. This initiative protects our fisheries and 
helps pay for cruise ship impacts on Alaskan 
communities by establishing/requiring:

1. $50 passenger tax - Alaskans pay tourism 
taxes when traveling Outside and independent 
tourists pay taxes on rental cars and lodging 
in Alaska. Cruise passengers willingly pay 
similar fees throughout the world. A typical 
cruise, including tickets, airfare, shopping, 
tours, gambling, and alcohol, costs over 
S3000. A 550 fee won't make people choose 
a cruise to New lersev - therefore there will be 
no negative impact on Alaska's tourism econ­
omy. Federal law requires the funds be spent 
“servicing the industry," for example, main­
taining ports and harbor infrastructure. This 
tax will help SUPPORT the Alaska tourism 
economy. Communities preferring their own tax 
program can opt out of the statewide program.

2. Meet Alaska Water Quality Standards -
Alaskans need clean water and healthy fish. 
Cruise shins are the only major polluters not 
required to have a discharge permit and meet 
ALL Alaska water quality standards. Everyone 
else has a permit; no new permitting program 
is necessary. Nearly every major cruise line 
has felony convictions for dumping, tampering 
with pollution control equipment, or falsifying 
documents to the Coast Guard. This initiative 
places an independent marine engineer 
observer on every ship (paid through the 
passenger tax) to monitor discharges, inspect 
equipment, and verify logbook entries. The 
cruise lines have proven they cannot be trusted 
to help keep Alaska's waters clean and pro­
ductive.

3. End tax evasion All legal gambling oper 
ations in Alaska, except those on cruise ships, 
pay 1/3 of their profits to charity oi in tax. 
Lucrative cruise line casino operations in 
Alaska pay nothing. Alaska corporations pay 
Corporate Income lax . The cruise industry 
lobbied for and was granted a specialized 
income tax exemption for revenue from foreign

registered ships. Under the initiative, the 
cruise lines will nav the same taxes that local 
businesses and U.S. registered vessels pay on 
their income and gambling profits.

4. Support local businesses - Since 1994, 
Alaska lav/ has required oral and written dis­
closure to passengers by cruise lines when 
they receive commissions for promoting 
shore-based tours/businesses. Cruise line 
promotions are presented as "advice” when 
they are really "advertisements." This is 
unfair to local businesses that can’t afford 
the steep, advertising com m ission. This 
initiative will require cruise lines to disclose 
the size of their commissions which will help 
local businesses compete for tourism dollars. 
No local businesses will have to report 
anything.

The cruise lines are "selling” Alaska - while 
impacting our docks, roads, public facilities, 
wildlife, and the quality of our lives. T h is  
initiative will do nothing to turn v is ito rs  
away; it will help keep our tourism industry 
sustainable while protecting the needs of all 
Alaskans. The Miami/Vancouver-based 
cru ise  lines m ake b illio n s in p ro fits  by 
registering their ships in third world coun­
tries to avoid paying U.S. income taxes and 
wages. The c ru ise lines can easily afford to 
play by A laska’s rules like everyone else.

Please vote YES on Ballot Measure 2!

RESPONSIBLE CRUISING IN Al ASKA 
Gershon Cohen Joe Geldhof
Haines, Alaska Juneau, Alaska
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s t a t e m e n t  i n  o p p o s i t i o n

V o te  "No" on  B a l lo t  M ea s u r e  2 
It j u s t  d o esn ' t  m ak e  sense!

Dear fellow Alaskans,

Ballot Measure 2 is a direct attack on Alaska's 
economy. It will hurt our tourism industry — a 
growing industry and the 4th largest employer 
of Alaskans. Additional taxes, lost jobs and 
more lawsuits in Alaska are not the answer. 
B a l lo t  M e a s u re  2 d e s e r v e s  a "No" v o te  o n  
August 22nd.

The Alaska State Chamber of Commerce, 
Anchorage Chamber of Commerce, City of 
Fairbanks, Associated General Contractors of 
Alaska, Southeast Conference, Alaska Travel 
Industry Association, Resource Development 
Council, Juneau Chamber of Commerce, City of 
Skagway and the Ketchikan Chamber of 
Commerce and several hundred others all 
o p p o s e  B a l lo t  M ea s u r e  2 b e ca u s e  it's bad  
fo r A laska .

Measure 2 will.

M and a te  fou r  a d d i t io n a l  new  taxes in c lu d in g  
a sta te w id e  head  tax o f  $50 pe r pe rson ,
$100 pe r co u p le ,  a nd  $200 for an a ve rage  
f am i ly  o f four . Rising oil prices are driving up 
the cost of living, which has reduced all travel­
ers' budgets. Imposing more taxes and fees 
on top of the other additional travel costs will 
keep tourists away and hurt our economy 
instead of helping it.

Force the  d is c lo s u r e  of c o n f id e n t ia l  b u s i ­
n e s s  in f o rm a t io n  a b o u t  A la s k a ’s lo c a l  sm a l l  
b u s in e s s e s  to c om p e t i to r s  i n c lu d in g  those  
in  the lo w e r  48. No other business in Alaska is 
required to disclose this type of information. 
Forced disclosure would reduce the pro pur­
chase of tours and excursions, hurting Alaska 
bustnesses.

Ra ise  co s ts  a n d  d is c o u ra g e  t o u r ism  to 
A laska . Tourists already pay millions of dollars 
m taxes and fees on then plane tickets, hotels, 
restaurants, tours and shopping. Additionally, 
there are more than 20,000 local jobs provided

by the tourism industry contributing tens of 
millions of dollars to our strong economy. 
Measure 2 would increase costs, discourage 
tourism and reduce spending at our local busi­
nesses.

O p e n  the  d o o r  a nd  crea te  n ew  m o t iv e s  for 
law ye rs  to f i le  p red a to ry  law su it s .  Lawyers 
will be allowed to file suit and collect up to 50% 
of any fines collected. Out-of-state attorneys 
will line up and flood Alaska's court systems 
with frivolous lawsuits. The Measure would 
even allow individuals to sue the state of 
Alaska.

In c rea se  the a m o u n t  o f  b u re a u c ra t ic  red 
tape, b u re a u c ra c y  a nd  s iz e  o f  state g o v e r n ­
m e n t  in  A laska . Measure 2 creates a new layer 
of state bureaucracy, red tape, paperwork and 
unnecessary government regulations that 
don't provide any additional benefits to 
Alaskans or the environment. Increasing the 
number of state bureaucrats, cost of state gov­
ernment and the amount of red tape doesn’t 
solve anything.

Toutism is over a $2 billion dollar industry in 
Alaska. Attacking the tourism industry through 
Measure 2 and attempting to pass more taxes, 
unnecessary and redundant government regu 
lations, and tourism disincentives is the wrong 
move.

Threatening Alaska's economy, over 26,000 
local jobs and thousands of small businesses 
across the state isn't the answer.

Also endorsing this letter' Mayor Bob Weinstein, 
City of Ketchikan; Chris Anderson. ORSO and 
Glacier Brewl louse Anchorage

Vote "No" on Ballot Measure 2

Carol I l a s e r
Aspen Hotels of Alaska

Steve rrank
R ivcm s Ldije Resort m  fauhanks 

Marc Langlatul
President Fiscal Policy Council ol Alaska
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T E S T I M O N Y  O N  S E N A T E  B I L L  1 6 8

F o r  t h e  r e c o r d ,  m y  n a m e  is  J e f f  B u s h ,  a n d  I a p p e a r  t o d a y  at t h e  r e q u e s t  o f  

M a y o r  B r u c e  B o t e l h o  o n  b e h a l f  o f  t h e  C i t y  a n d  B o r o u g h  o f  J u n e a u .  M a y o r  

B o t e l h o  c o u l d  n o t  b e  h e r e  t o d a y  b e c a u s e  h e  is  h o s t i n g  C h i e f  J u s t i c e  R o b e r t s  

a t t h e  A l a s k a  B a r  C o n v e n t i o n  i n  F a i r b a n k s .

I t e s t i l y  i n  su p p o r t ,  o f  S e n a t e  B i l l  168,
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TESTIMONY O N J ^ r S E  B I L L - ^

Brucc M. Botelho, Mayor 
City and Borough of Juneau

1 lestd-y today on behalf of the assembly-oTthe City-and 

meatt-in support uf Cummhtccl^bstiTineTo'FHunse 

legislation that would provide a credit for certain 

municipal passenger Ices against the statewide excise passenger 

tax established by 2006 Primary Election Ballot Measure No. 2.

I support the purpose that the sponsors sought to 

achieve in promoting the passenger tax: having users contribute to 

the infrastructure necessary to serve them in communities they 

visit by cruise ship. I lowever. I believe that there is a fundamental 

Haw in the initiative that frustrates this purpose;and that ft ((

f -'nniiiidl^ ^ r b i ititmfetiJi lEmhi IHtrara correct! ttetsflnw. T JU

Haw is the creation of a vast pool of money that can not he 

expended constitutionally. U unx

Let me begin by addressing how Measure No. 2 is 

designed to w ork.



First, it imposes a S46 tax on each passenger traveling 

in Alaska on a large commercial passenger vessel. The proceeds 

from the tax are placed in a special account within the general fund 

of the state. Each of the first five ports of call for each vessel’s 

voyage within Alaska is entitled to receive $5 per passenger per 

port visit.

Second, the initiative also establishes a “regional cruise 

ship impact fund” consisting of 25 percent of the total proceeds 

from the passenger tax. Regional cruise ship impact funds may be 

appropriated for distribution to local governments within regions 

of the state “impacted by cruise ship related tourism activities but 

not entitled to receive funds based on port of call visitation.”

Finally, the remainder of the funds may be 

j-v.i fa,- “4ate-owned port and harbor facilities” or certain 

other services.

'Micro are specific restrictions on these taxes.



• If a municipal port elects to receive its $5 per passenger share 

of the state’s passenger tax, it may not impose its own local 

passenger tax.

• Conversely, a municipality that imposes its own local 

passenger tax may not access either the $5 per passenger 

share Jor regional impact funds.

• Expenditure of the monies is limited to “provide services and 

infrastructure directly related to passenger vessel or 

watercraft visits or to enhance the safety and efficiency of 

interstate and foreign commerce related to vessel or

vvatercraft activities.”

* T h i s  i s  th e  s t a t u t o r y  s c h e m e  in  p la c e . 1-fow  d o e s

t lu & 4 e la 4 ^ i4 h c - l i l^ d u i i i e i4 t t d - f l t t w 2n T n i ? —W lu T T s ' w r o n g i r r t f r - '

i i „  , r . . . i S t f i  J  „
- t la u s e J icm e ^ - I h e p r o b le m s  a re  o l tw o  k in d s : c o n s t i t u t io n a l a n d

A

p r a c t ic a l .
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Federal

law limits the kinds of taxes or fees that may be imposed on 

vessels in interstate commerce. Uet-m^-mcntion the laws T- 

j3clu?ve-Tno5t=direutly-«pp 1 y ■

Ar+ I.S'c-. 10
• The Tonnage Clause of the United States Constitutions^.Sb, J

dl^ri^ J ^ -prohibits any taxes or fees on vessels except 

those directly related to services provided to those vessels.

33 USC Section 5 j j t s l i a u t h o r i z e s  the levy of 

“reasonable fees charged on a fair and equitable basis” 

that (A) arc used s o l e l y  to pay the cost of a service to the 

vessel; (B) enhance the safety and efficiency of interstate 

and foreign commerce; a n d  (C) do not impose more than a 

small burden on interstate or foreign commerce.



The sponsors of the initiative were aware of these 

restrictions and have tried to meet the high burden set by federal 

law. That’s why the funds generated by this tax must be used “in a 

manner calculated to improve port and harbor facilities and other 

services to properly provide for vessel or watercraft visits and to 

enhance the safety and efficiency of interstate and foreign

commerce.”

Yet this language is of little import when applied to the 

regional impact fund. That’s because that fund is available only to 

those ports that are not today “ports of call”, that is ports that arc 

not visited by cruise ships at all. So,applying the federal statute, 

what conceivable service lo a vessel should be recovered and onA

what basis? Similarly, what state-owned port, harbor facilities or 

other service is being directly rendered that would permit these 

funds to be expended? I suggest that few expenditures could meet 

the federal test.

the practical problems?.



First, there is little incentive for major ports of call to 

take part in the state program, rather than maintain or establish 

their own passenger fees.

(1) Municipalities are able to set higher or lower fees 

to meet local infrastructure needs without reliance on the state 

program. Thus, Juneau currently imposes two separate fees 

computed on the number of a vessel’s passengers per port visit. 

The two fees now total SS.OO. Ketchikan currently imposes a

S7.00 per passenger fee.

(2) Municipal ports electing to receive the S5 per
of 7Z"‘<r OUJ'v

p a s s e n g e r  la x  w o u ld  b e  r e q u ir e d  lo  c o m e  to th e le g i s la t u r e  e a c hA.

year and seek an appropriation for that purpose. It leaves

municipalities dependent upon the legislative process and having

port monies traded for other capital projects. In addition, reliance

o n  a n n u a l a p p r o p r ia t io n s  to b o n d  fo r  p r o je c t s  is d+ffittrH47eciTTTse~~~

As recognized by the Dept, of Revenue in its fiscal note, passage of this

legislation is necessary to remove the dis-incentive for communities to pass

l o c a l  p a s s e n g e r  ta x  o r d i n a n c e s ,  a l l o w i n g  the ft? to  d e a l  w i t h  l o c a l  is s u e s

c r e a t e d  b y  c r u i s e  im p a c t s  p r e c i s e l y  w h a t  t h e  i n i t i a t i v e  w a s  p u r p o r t e d ly  

m e a n t  to  d o .



Let me apply all of this to the initiative. For purposes 

of this exercise, I am assuming a year in which 1 million 

passengers arrive by cruise ship (slightly more than are actually 

projected for this season):

$46,000,000 total amount to be remitted to the

S t a t e

The cruise ship industry estimates that the average
i i

cruise ship vessel calls on 3.5 ports in Alaska. rounded up to

four ports. The two largest ports ol call, Juneau and Ketchikan do
La.'j~ ^ aL so

not participate. assumed that a million passengers

visited each of the next two ports of call. That allows me lo 

subtract - $10,000,000 as the total amount remitted lo 

municipalities.

7



That leaves a total of $36,000,000. Another 25% is to 

be allocated to the regional impact fund. Again, it is doubtful 

whether much, if any, of that amount can be expended, but that 

amount totals $11,500,000. That leaves a total of $24,500,000 to 

be expended on state harbors, ports and services to be used solely 

in direct service to cruise ship vessels. I submit that you cannot 

spend it. In the meantime, of the $46,000,000 theoretically set 

aside for support of local governments servicing cruise ship 

vessels, at most $10,000,000 reaches them.

Thus wc arc left with a municipal port revenue sharing 

program that will not work as intended: as a way to assist port 

communities to cope with cruise ship visits.

Fortunately, this problem can be fixed. Proposed
S V A M T t

C w nm itl** .S'11bj11u iiiila r-ilra w e  BilfSR'is one such way. The h > J/ 

would allow municipal passenger taxes or fees to be taken as a 

credit against the State’s $46 tax, up to a maximum credit of $10 

per passenger, per community.



do no'UJ by  ~fL
Let there be no question. Under this bill, the allowance

/V

of a tax credit will reduce the amount of proceeds going into the 

State general fund. And the cruise industry will end up remitting 

fewer total dollars to government entities, local and state, as a 

result.

But creating a credit is likely to achieve a couple of

other results that 1 believe are highly desirable:
f o t J l

• Port cities that do not currently have a fee structure will be
A

encouraged to enact one and to develop port projects that 

serve cruise ship passengers in the manner most compatible 

with their respective communities, without fear of adverse
j

political consequences; ^

locc&^A*-
* In so doing general fund revenues arc taken off of theA.

table—instead, the revenues go directly to communities— 

competition within the legislature for allocations is reduced.



To summarize: allowing the tax credit clearly benefits 

the port communities for the reasons I ’v e  outlined. At the same 

time, it will reduce the total amount of passenger tax proceeds 

received by the State. This reduction, however, should not raise

major policy objections because of the severe legal restrictions on 

the ways that these tax proceeds may be spent.

- / f a J ! ^  ~  ^  i o  X o d L



SB 168 Draft Testimony

I w o u ld  l ik e  to speak in  support o f  SB  168.1 v ie w  it as a leg is la t io n  w h ic h ,  by co rrect ing  

Haws in the 2006 cru ise sh ip  ba l lo t  measure, w i l l  assure that each passenger is assessed 

$50 as in tended  by the voters, and that the funds are expended  in  a manner cons istent 

w ith  federa l la w  by actually- rather than theoretically- p ro v id in g  infrastructure and 

services d ire c t ly  related to v is its o f  cru ise vessels in  port c om m un it ie s . ♦ \ s [  Yrf*

1. R e v ie w  background; m ayo r s ince  1997, co unc i l  m em be r  for 6 years pr ior. E le c ted  

serv ice has co in c id e d  w ith  g row th  o f  cru ise industry in  K e tch ikan .

2. Lost largest em p lo y e r  in  1997 w ith  the LP  c losure . Fortunate ly  the tour ism  sector has 

been im p ro v in g ,  so that Ke tch ik an 's  e co nom y  has part ia l ly  recovered in the past 10 

years, s t i l l  has a w ay  to go.

3. Port c om m un it ie s  that are v is ited and impacted  by cru ise vessels need to make 

investments to im p ro ve  the ir port fac i l i t ies . Ke tch ikan  ow ns  and operates substantia l port 

fa c i l i t ies  . . h ic h  p ro v id e  serv ices to cru ise sh ips and the ir passengers. 6 years ago the 

city in it ia ted  a lo n g  term port fac i l i ty  d eve lo pm en t p lan . T h e  p lan env is io ns , am ong  other 

th ings, m ak in g  im p ro vem en ts  to ex is t ing  fa c i l i t ie s  so that w e can accommoda te  the 

largest k n ow n  sh ips l ik e ly  to he in the A laska lou r ing  trade w h i le  a lso address ing 

impacts , such as v e h ic le  and pedestr ian congest ion , that result from v is its by c ru ise  sh ips.

As part o f  that effort, the c ity  rece ived  lega l ad v ic e  regard ing federal statutory restrict ions 

on  the use o f  m a r in e  passenger fees. W e  be l ie v e  those restr ict ions essent ia l ly  requ ire  a 

connec t io n  between the fee, and a serv ice  to the vessel, passengers, and/or crew .

4. K e tch ikan  current ly  has a $40 m i l l i o n  port upgrade pro ject to im p ro ve  some o f  our 

fac i l i t ies  to better p ro v id e  for the safety o f  tourists and a l le v ia te  the dangerous pedestr ian 

and v e h ic u la r  c r ow d in g  that occurs w hen  vessels are in  port. O u r  $7 passenger tee is



appropr iated by the Leg is la ture , to im p ro v e  port fac i l i t ies  and p ro v id e  other serv ices tot . 

cru ise vessels. <. ^ 2 -  - f t y

^  J / i&rff ri ~far -7
I n  theory, then, $25 o f  the $jlo tax w o u ld  be pa id  to lo ca l ports at w h ic h  the vessels dock.

I n  rea lity , however , few  vessels v is it  f iv e  ports. T he  average is  o n ly  3.4 ports o f  ca l l .

Based on real sh ip  schedu les , the m a x im um  amount that w o u ld  actua l ly  go to m u n ic ip a l  

ports o f  call- in  theory- is $17.

T h e re ’s more , however! T h e  ba llo t measure den ies funds to any c om m un it y  w h ic h  

assesses its ow n  port fees. In  practice , this means that K e tch ik an  and Juneau, w h ic h  are 

the two most v is ited  and impacted  ports o f  ca l l ,  w ou ld  re ce ive  no th in g  from  the $46 ta.: 

because they have , respect ive ly , loca l fees o f  $7 and $8. Because these tw o  ports are 

v is ited by near ly  every cru ise sh ip  c om in g  to A laska , on average o n ly  $7 o f  the-$4tf 3  S  

a va i la b le  to support loca l ports o f  ca l l  c o u ld  be used for that purpose, le a v in g  the 

r em a in in g  S ^ S t r a n d e d , ” unava i la b le  for d is tr ibu t ion  to ports w h ic h  actua l ly  render 

serv ices to cru ise vessels.

B r ie t ly  r e v iew  $35 sheet.

1 want to note that the proposed b i l l  does not jus t benefit large port com m un it ie s ;  it . 

app l ie s  to a l l ports. Sm a l l  c om m un it ie s  such as Petersburg and I loona l^  co u ld  J 

p ropo r t io n a l ly  benefit d epend ing  upon the v is its  o f  cru ise vessels to those c om m un it ie s  

and loca l d ec is ions  about whether or not to im pose  passenger fees. T h e  data c lea r ly  

shows that, based upon the real schedu les o f  cru ise vessels, the $50 co llec ted  shou ld  be 

adequate for a l l port com m un it ie s .

In m y  o p in io n  the in it ia t iv e  does not assist port c om m un it ie s  as intended , as it does not 

p ro v id e  com e  c lose lo  meet needs in d irect ly  affected com m un it ie s .

S om e  proponents o f  the current law  w i l l  argue that the m oney  is not “stranded”. In  the ir 

v iew , the leg is la ture co u ld  s im p ly  appropr iate the rem a in in g  m on ie s  to port and other



be ing  used to pay the debt serv ice . Juneau and other ports are co n tem p la t in g  s im i la r  

im provem en ts , and need recurr ing  revenues to pay for the im pro vem en ts .

T h e  f in a n c in g  for the C i t y ’s port pro ject was arranged through the A laska  Bond  Bank .

W e  do not b e l ie v e  the ir approva l w o u ld  have been fo r th com ing  if , instead o f  a reasonab ly 

guaranteed revenue  stream, w e  had to re ly on  annua l appropr ia t ions from the Leg is la ture . 

T h e  B o nd  B ank ’s f in anc ia l a d v iso r  recent ly  told us that, under any c ircum stance  he co u ld  

im ag in e , the p ledge  o f  a borrower to the Bond  Bank secured from  on-go ing revenues- 

l ik e  a m a r in e  passenger fee assessed by a port- is super io r to a p ledge  that is sub ject to 

annua l appropr ia t ion . H e  noted that, in  fact, there have been some fa ir ly  h igh-profi le 

defau lts in  recent years by issuers in  w h ic h  one g o ve rn in g  body opted to not meet 

o b l ig a t io n s  that had been entered in to by a pr io r g o ve rn in g  body . C onsequen t ly , h is 

c o n c lu s io n  was that he w o u ld  a lw ays  be more in c l in e d  to support a p ledge  not sub ject to 

annua l appropr ia t ion  than he w o u ld  be to support a p ledge sub ject to appropr ia t ion . T h e  

ex ecu t ive  d irec tor o f  the B ond  Bank agreed w ith  that o p in io n .

A l l o w in g  the c o l le c t io n  o f  taxes a l the lo ca l le v e l prov ides a surety o f  re venue  stream 

that, by ou r const itu t ion , the state cannot. T h is  fac i l itates b ond in g  to pe rm it  cap ita l 

in ves tm en t in  support o f  the infrastructure necessary in  port com m un it ie s .

5. I w o u ld  l ik e  to w a lk  through h ow  the passenger tax works under the in it ia t ive .

Itach passenger trave l ing  in  A laska  on  a large com m erc ia l passenger vessel w i l l  pay $50, 

o f  w h ic h  $4 is a fee for the O cea n  Banger program. Tha t leaves $46 per m isscnger to be 

used for port fa c i l i t ie s  and other serv ices to the vessels, o l  w h ic h  25% is des ignated for a 

so-called reg iona l impact fund w h ic h ,  upon c lose e xam ina t io n , is in  essence des igned to 

p rov ide  funds to com m un it ie s  w h ic h  are not ports o f  ca l l ,  and w h ic h  are p ro v id in g  litt le , 

i f  any , serv ices to sh ips, w h i le  at the same t im e stating that the funds must be used to 

p rov id e  serv ices and infrastructure d irect ly  related to v is its o f  cru ise vessels, l ia c h  o f  the 

first f ive  ports o f  ca l l  for each vessel is  en t it led  to rece ive  $5 per passenger, i f



com m un it ie s  around the state w ith  l it t le  regard to the actual serv ices p ro v id ed  to cru ise 

vessels. But the federa l restrict ions don't w ork  that way . T h e  U .S . C ons t itu t io n  and 

federal statutes have  p laced restr ic t ions on  the use o f  m a r in e  passenger fees. In  numerous 

op in io n s , the Departm ent o f  L a w  and the Leg is la tu re ’s o w n  attorneys have cons istent ly 

co n f irm ed  that m a r in e  passenger fees cannot be used as genera l re venue  sources because 

federal p ro v is io n s  essent ia l ly  requ ire such fees to be used “so le ly  to pay the cost o f  a 

serv ice to the vesse l.” In  short, c om m un it ie s  that d o n ’t d irec t ly  serv ice vessels c a n ’ t 

gene ra l ly  q u a l i fy  for fund ing .

In  c lo s ing , lega l a d v ic e  re ce ived  at the state and loca l leve ls  states that federal law  

requires m a r in e  passenger fees to be spent on  services related to the vessels, passengers, 

and crew . T h is  is a ck now le dg ed  ind ire c t ly  throughout the in it ia t iv e . W e  b e l ie v e  that the 

best way o f  c o m p ly in g  w ith  federal requ irements , m ee t in g  the requ irements o f  any lender 

w i l l i n g  to f inance  port projects, and m ak in g  rea l is t ic  use o f  the m on ie s  that w i l l  accrue in 

the passenger tax account,- w h i l e  s t i l l assuring that each passenger is assessed $50 as 

in tended by the voters- is to assure that m ar in e  passenger fees H ow  to lo ca l c om m un it ie s  

so that w e  can im p ro ve  ou r port infrastructure and com pete  on the w o r ld  market w ith  

ports around the w o r ld  that are m ak in g  s ign if ic an t  investments . SB  168 w i l l  he lp  

a c c om p l is h  those goa ls .



A  c o m p i l a t i o n  o f  l e g a l  o p i n i o n s  r e l a t i n g  t o  c o m p o n e n t s  o f  t h e  H e a d  
T a x e s  a u t h o r i z e d  i n  t h e  c r u i s e s h i p  b a l l o t  i n i t i a t i v e  a p p r o v e d  b y  

A l a s k a  v o t e r s  i n  A u g u s t ,  2006.
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North West Cruiseship Association 

January 18, 2007

Analysis o f  Constitutional Issues A rising  fro m  Passenger Head Tax

I. O V E R V I E W

The Initiative’s S-I6.00 passenger head tax violates federal law in at least three ways:

First, it violates 33 U.S.C. § 5, which prohibits taxes or fees on vessels operating in 
navigable waters, or their passengers, except for narrowly tailored, fairly allocated user fees that 
enhance the “safety and efficiency” of interstate commerce. The passenger tax imposed by the 
Initiative does not come close to satisfying the test for a proper fee under 33 U.S.C. § 5.

Second, it violates the Tonnage Clause of ihe I Inilcd States ( 'onstitution, which the 
Supreme Court has read to prohibit any taxes or Ices on vessels in interstate commerce except 
those directly related to services provided to those vessels. I lere, the tax operates not as a user 
lee but as a rove te generating device, which the Tonnage Clause squarely prohibits,

Third, it violates the Commerce Clause of the United States Constitution. The sponsors 
i f the Initiative designed the passenger tax to discriminate against interstate commerce, which 
tiie Commerce Clause prohibits. Further, the lax fails the “ internal consistency" test, which asks 
whether interstate commerce would be unduly burdened if every state imposed a similar tax, as 
well as the requirement that the tax be fairly related to the services provided by the state.

II. 33 U .S .C .  §5

In 2002, Congress amended the Rivers and Harbors Act of 1884 to prohibit slate and 
local governments from levying or collecting any  “ taxes, tolls, operating charges, fees, or any 
oilier impositions whatever ...from any vessel oi other watercraft |operating in navigable 
waters], or from its passengers or crew.” V3 U.S.C. §5(l>). This law preempts any stale taxes 
enacted in violation o f  its terms. See also Alohil Airlines. Inc. t\ Dir. o f  Taxation o f  Hawaii. ICI 
11 S, /, 12 n..3 ( I‘>x '■>) (addressing sinnlai federal statute governing aitlinc taxes and fees).
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Congress excepted narrowly-tailored user fees from this broad proh ib it ion . Thus, a state 
may levy “reasonable fees charged on a fair and equitable basis that (A) are used solely to pay 
the cost o f  a service to the vessel or water craft; (B) enhance the safety and eff ic iency of 
interstate and foreign commerce; and (C) do not impose more than a small burden on interstate 
or foreign commerce .” 33 U .S .C . § 5(b)(2) (emphasis added). (Congress also excepted some 
types o f  “property taxes” from the prohib it ion . See 33 U .S .C . §5(B)(3).) Congress meant this 
exception to be narrow. As Representative Young  staled, “non-Federal interests] | may impose 
taxes or fees on ly  . . .  tinder extremely limited circumstances in wh ich  reasonable fees can be 
charged on a fait and equitable basis for the cost o f service actually rendered to the vessel.” 
Cong . Record (Nov. 22, 2002), at E2143-44 (emphasis added). Any such “ fees must also 
enhance the safety and eff ic iency o f interstate and foreign commerce and represent at most a 
‘small burden’ on interstate and foreign commerce.” Id. at E2144 (emphasis added).
“Genera l ly , taxes w i l l  not be a l lowed under this section.” Id. (emphasis added).

Notably , as Representative Young  pointed out, Subsection 5(b)(2) sets forth conjunctive 
requirements fo ra  permissible fee, nnt a d is junct ive test, so a fee must satisfy a l l three statutory 
criteria. Thus, a charge imposed to cover something other than the cost o f serv ic ing a 
vessel wou ld  be improper even i/it enhanced the safety and eff ic iency o f commerce. S im ilar ly , a 
charge that is not imposed on “a fair and equitable basis” - for example, a fee imposed on some 
vessels that rece ive services but not others would violate the statute even if it defrayed the cost 
o f  services and enhanced the safety and eff ic iency of commerce. A t bottom, the statute makes 
clear that a state’s fees must be tethered to the impact of hav ing that vessel in its waters, and it 
must apply fa ir ly across the board.

Bearing these con junct ive requirements in m ind , the passenger tax violates Section 5(b) 
lor at least four reasons:

First, it is a "tax,” not a “ fee,” and the federal statute allows on ly  “ fees.” Congress 
distinguished between taxes and fees, as illustrated by the exceptions to the prohibit ion, which 
are separately addressed to “ fees’’ (in Sections 5(b)( I ) and (2)) and “ taxes” (in Section 5(b)(3)), 
ami by the comments o f  Representative Young  in the leg is lative history cpioted above. Aside 
from the fact that the In it iative calls it a “tax,” the passenger levy Junctions as a "tax,” in pan 
because the In it ia t ive allocates some revenues to munic ipa l it ies and then leaves the balance as 
unearmarked revenue. See Owest ('<>//>. r. City o f Surprise. 434 F.3d 1170. 1183 (0th (’it. 21)06): 
Ucxom e. Oregon Dept, o f  Transportation, 177 I ;.2d 1134, I 135-30 (9th C ir . 100')).

Second, even if  a com I evaluates the tax as a "fee” under Section 5(h)(2), it is not 
charged "on a fair and equitable basis." Passengers taking siin il . it voyages on vessels with 240 
<u fewei sleep ing berths can avo id  the tax entire ly , even i f  the slate provides sim ilar services to 
those vessels. F un l ie i .  the tax hears no le la l ionsh ip  to the time spent by passengers in Alaska 
waters oi theii impact on Alaska pot is. I haler the In it iative, passengers on large vessels would 
pay for services that smaller vessels use as w e l l ,  such as the construction, maintenance and 
operation o f docks. There is noth ing “ fair and equitab le” about one segment o f an industry 
subsidiz ing services used by another. See IShnlhwixt Ait lines, Inc. v. ( 'minty o f Kent, Mich., 053 
F.2d 1054. 1062-63 (6th ( *ii. 1002) (nirpoit cou ld  not impose cost o f  ma in ta in ing lire rescue 
solely on air lines where concessionaires also benefited f iom  those services).
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Third, the revenue generated from the passenger tax is not used “solely to pay the cost of 
a service to the vessel.” T o  the contrary, the Legislature “may” use money generated by the 
taxes for general improvement o f  port and harbor facilit ies, services to provide for vessel visits, 
enhanc ing the safety and eff ic iency o f interstate commerce, and “such other lawful purposes as 
determined by the. legislature." AS 43.52.040(a) (emphasis added). Even if  the Legislature were 
to accommodate the In it ia t ive ’s suggested uses o f  the funds collected, passengers on vessels 
ca l l ing  in one port wou ld  w ind up paying to improve facil it ies in other ports, where the vessel 
may not ca l l and the passenger may never visit. Th is v iolates the law. See City and County o f 
Denver v. Continental Air Lines, Inc., 712 F. Supp. S34, 840 (I). ( olo, 1989) (airport cou ld  not 
charge passengers a fee to build new facility they might never use).

Fourth, the In it ia t ive v irtually ensures that this tax w i l l  generate m il l ions o f  dollars to he 
spent for something other than vessel services. The revenue anticipated from the passenger 
excise tax in 2007 is $41 m i l l io n , o f  wh ich $14 m i l l io n  w i l l  he shared with munic ipal it ies where 
the cruise ships ca ll . See Primary F lect ion Voter Pamphlet 2006, at 13. Another $10 m i l l io n  
w i l l  go into a “Reg iona l Cruise Sh ip Impact Fund" for other munic ipa l it ies at wh ich  c iu ise ships 
do not stop. hi. I'hesc funds cannot possibly he described as cover ing the cost of servic ing these 
vessels; indeed, they w i l l  be g iven to the very jur isd ict ions whose potential actions so concerned 
Representative Young. See Long. Record (Nov. 22. 2002), at 152 1 43 (referring to "local 
jur isd ict ions seeking to impose taxes and fees on vessels merely transiting or making innocent 
passage through nav igab le waters . . .  adjacent to the taxing commun ity  . . .  even where the 
vessel is not ca l l in g  on, or landing, in the local comm un ity”). Further, the In it iative a l lows tax 
revenues to he used to '‘enhance the safety and eff ic iency o f  interstate and foreign commerce" or 
for “other law fu l purposes.” provisions so amorphous that they transform the Alaskan passenger 
tax into a general revenue measure in clear v io la t ion o f  federal law.

I I I .  T I I K  T O N N A G E  C L A U S E

Artic le I. Section It) ot the United Slates Const itu t ion provides that "[n)o State shall, 
w ithout the ( 'on.sent o f  Congress, lay any Duty o f  Tonnage .” I J.S. ( 'onst. art. I, $ 10, cl. 3. 
Courts have construed the Tonnage C lause expans ive ly to forbid a variety o f taxes based on 
measures other than tonnage. Thus, in ( 7y</«' Mallory l ines v. Alabama, 296 I J.S. 261. 265-66 
1 1935), tile ( ourt construed the Tonnage * ’latise to app ly  to “a l l taxes and duties regardless o f 
their name oi form . . . wh ich  operate to impose a charge for the pr iv i lege ol eutc iu.g. trading m. 
or ly ing in a poit ," wit liotit regard to any le lerence to * j t jo n n ag e .”

I he T o n n a g e  < laiise d o e s  not f o rb id  the  c o l l e c t i o n  o l  “ fees  or c h a r g e s  b y  a u th o r i ty  o l  a 
s ta te  fo r  services  f a c i l i ta t in g  c o m m e r c e  su c h  a s  p i lo t a g e ,  t o w a g e ,  c h a r g e s  fo r  lo a d in g  and  
u n lo a d in g  c a r g o e s ,  \v l ia r lag e ,  s to i a g e .  an d  th e  l ik e  "  < Ivtlc M ailtos , 296 U.S. at 26 5 ,  see also id. 
at 7 6 5  6 6  ( l o i m a g e  t ' la i ise  d o e s  no t  p to lu b i t  c h a r g e *  " f o r  s e r v ic e s  r e n d e re d  to  an d  e n j o y e d  by 
the  v e s s e l" ) .  Thus,  a c h a r g e  w ill  satisfy  th e  T o n n a g e  ( ' la i ise  it it d e l  rays  the  c o s t  o l  se i v ices  
p i o v id e d  d n e c l l y  to  th e  v e s s e l  at ism k , it w il l  fail ,  h o w e v e r ,  if  it m e re ly  o p e i a te s  as  " a  r e v e n u e  
d e v ic e . ”  ,\c w  (b lcnns Steamship Ass'n  v, Pliujnciuincs Port, llarlno  A Lermnnd D is t . S7 I I M 

I II IS .  1033 (5 ih  C ir .  19X9).

Ih e  p.issengei lav violates the Tonnage < 'lause foi essentially the same reasons that u 
\ iolales ft U S .(". § 5(b) I he Hat head lav applies lo  all coveted vessels (hat eutci Mask i
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marine waters, without regard to the number o f ports at w h ich  they call or the facilities they use; 
its proceeds are not dedicated entire ly to legitimate port-related services (and, indeed, the tax w i l l  
generate mop*, money than the state cou ld expect to use for port-related services); and even the 
possible port Jated uses o f  funds collected from a particular vessel w i l l  not necessarily go to 
facilit ies (or even ports) used by that vessel or its passengers. Accord ing ly , the tax has been 
assessed for the mere “pr iv i lege o f  access by vessels or goods to the ports or to the territorial 
l im its o f  a state,” in v io la t ion o f  the Tonnage C lause. Clyde Mallory, 296 U.S. at 265.

IV .  T I I E  C O M M E R C E  C L A U S E

Artic le I, Section S o f  the Un ited States Constitution provides that “Congress shall have 
P ow e r . . .  |t]o regulate Commerce with foreign Nations, and among the several States.” U .S . 
C o n s t , art. I, § 8, cl. 3. A lthough this provis ion makes on ly an affirmative grant o f power to 
Congress, it also prevents states from unduly interfering w ith interstate commerce - a  doctrine 
known as the “dormant” or “negative” Commerce Clause. Under the dormant Commerce 
C lause, a State’s “power to lay and co llect taxes, comprehensive and necessary as that power is, 
cannot be exerted in a way w h ich  invo lves a d iscr im ination against [interstate] commerce." 
Pennsylvania v. West Virginia, 262 U.S. 553. 596 (1923). The point is to combat local 
favorit ism .md econom ic iso lat ion ism by ind iv idua l states, and to foster a single, un if ied national 
idcntit’ and market. St e, e.g., Am. Tracking Ass'as v. Mich. Pah. Serv. Comm'n, 125 S. C l .
2-119, 2423(2005).

I he U.S. Supreme Court has developed and app lied several tests to determine whether a 
state tax unconstitutionally discrim inates against, or otherwise unduly burdens and interferes 
vv ith, interstate commerce. The passenger tax fails at least three o f  these tests:

First, the dormant Commerce C lause hats any form o f d iscrim ination against interstate 
commerce, unless the State offers a compe l l in g  just if icat ion for that d iscrim ination . S. Cent. Fi ll 
Pel Co. v. Alabama. 526 U.S. 160, 169 (1999). I his proh ib it ion against d iscrim ination applies 
not on ly t» facia lly d iscrim inatory state (axes, but also to state taxes that have eithei the purpose 
or the effect o f  burdening out of-state interests to t ie advantage o f in-state interests. See llacchus 
Imports, Ltd. \ Dias, 468 If.S. 263, 270 11984); .S'.C. State Highway Dep't v. Ilarnwell liras.,
303 U.S. 177. 184 n.2 (1938).

I lie passenger tax is unlaw till because n lias a clear pat pose o f burdening person . from 
outside Alaska, hi dctetm iu ing whether a stale has enacted a law with a discrim inatory purpose, 
courts often look to its leg is lative history or the statements o f its sponsors. See. e.g., S.D. Farm 
Ft ire,m. Inc. r. Ila.ettine, 340 l\3d 583. .893 (Stli C ir . 2003) (looking to “direct ev idence that the 
diaflcts o f Amendment 1' or the South Dakota populace that voted for Amendment H intended to 
disctimmate against oiit-of*state businesses”). SDDS. Inc. v. South Ihikata, 47 I 3d 263, 268 (8th 
C ir . 1995) (refeiring to “ leg is lat ive history . . .  b um m ing  w ith protectionist ihe lo r ic” ). Here, 
pub lic statements show that the sponsois supported the In it iative v ccillctilly because ii would 
disproportionately burden out > >1 slate torni.-us ami out o l state businesses and they counted on 
fe l low Alaskans to suppon the in it iat ive foi that ve iy leason. Sec, e g . I ’aula I lobhyn . < \m it to 
Knit' i>n Louiist La\ Petition, Anchorage I >aily News. Oct. 11, 2005 at H  (“ 'It's a 11\ on people 
Irom outside the state and it's spec if ica l ly  designed to bu i ld  m l iustn icturc so that when (lies 
come here. Alaskans d on ’t have to subsidize them,' < io ldho f said."), Joseph I hl/ler. Mat Sit i \ H
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to Campaign Against Tax on Cruising, Anchorage D a i ly  News, Dec. 17, 2005 at F I  (“Alaskans
polled typ ica lly support the in it iative, recogn iz ing it taws Outsiders G e ldho f  said.”); Paula
Dobbyn, Judge OKs Cntise-Ship Initiative, Anchorage Da ily  News, Feb. 9, 2006 at D1 (“ ‘E ven  
for a cyn ica l polit ica l hack l ike me, i t ’s a good day when the citizens get to w in  one against a 
mult ib i l l ion-do llar industry located in British Columbia and Outside,' said Joe Ge ldhof .”); Paula 
Dobbyn, Cruise Industry Blitzing Voters, Anchorage D a i ly  News, May 19, 2006 at A l  
(“ ‘Alaskans are not stupid,’ said Joe Geldhof, a Juneau lawyer. ‘For the average person sitting in 
a bar, it takes f ive minutes to figure out this is a tax on the guy from Ohio."').

Second, the U.S. Supreme Court has deve loped a test of “internal consistency” to detect 
and prevent mult ip le taxation o f (and therefore d iscrim ination against) interstate commerce.
Cou apply the lest by im ag in ing  what wou ld  happen i f  every state imposed precisely the same 
tax; ihe tax fails the internal consistency test if, as a result, interstate commerce wou ld  be 
burdened mere heavi ly than intrastate commerce. “ Internal consistency is preserved when the 
imposit ion of a lax identical lo the one in question by every other State wou ld  add no burden lo 
interstate commerce that intrastate commerce wou ld  not also bear.” Okla. Tax Comm ’n v, 
Jefferson lines, Inc., 514 U.S . 175, 1,85 (1995).

The passenger tax fails the internal consistency test. The Supreme Court long has 
expressed suspicion o f  state schemes that assess a flat tax s imply because someone crosses the 
state’s border in the course o f commerce. “ I f  each state imposed flat taxes for the p r iv i lege  of 
making commerc ia l entrances into its territory, there is no conce ivab le doubt that commerce 
among the states would be deterred." Am, Trucking A.v.v ’ns v. Scheiner, 483 U.S. 266, 284 
(1987). Here, the passenger tax assesses a flat tax on pa.„,cngers solely for the pr iv i lege of 
a l low ing  their cruises to enter Alaskan waters. P la in ly , it every othei slate imposed an identica l 
tax, the result would be a heavy burden on interstate commerce that intrastate commerce wou ld  
not also bear a burden that wou ld  increase depending, on how many states’ water'' a cruise ship 
entered, without regard to the burdens imposed by the vessel on any g iven state. See Jefferson 
l.ines, 514 I ' S, at IS5. f l ic  tax thus violates the fundamental pr inc ip le o f  the internal 
consistency test, i.e., that “revenue measures (must) maintain state boundaries as a neutral factor 
in econom ic decis ionmaking." Scheiner, 484 U.S at 28 V

Third, a state tax passes muster under the dormant ( ’ommerco ( lause on ly i f  it “is fairlv 
iclated to the set vices provided by the State." ( 'umplctc Auto Transit, Inc. r. Btady, 43(11 l.S 
274. 27') (1977). See also Atlantic Richfield ( o. v. Alaska. 705 P.2d 418. 4 U. (Alaska 1985) 
(same). I'lie In it iative violates this test

“|\V|hen the measure ot a tax bears in> te la i ionsh ip to the taxpayer's presence or act iv i l ies 
m a State, a com I may propeily conc lude undei the . . .  ( 'omplete Auto Transit test that the State 
is imposing an undue h inde r on interstate commerce " < '<<mmon\vcalth I'.dison, 451 1 l.S. at 629,
I lete, the passenger lax does not fair ly ic late either to the services provided by the Stale to, or to 
the costs imposed on the State by, c iu ise  ships. Instead, the In it iative imposes the same tax on 
c iu ise slop passengers, uhether the vessel stays m Masha 1 days or 10. whether it calls at one 
Alaska pod or sevei.il and uhc t l ie i it loads c .upo  and supplies on one occasion or many
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D E  P A R T M E N T  O F  L A W  j

OFFICE OF THE A TTORNEY GENERAL

p o  nox j  10300 
j u n e a v .  m.aska m n - o m
PHONE: (o a iu .s -m o
FAX: ('Ml7j4tf-20‘>5

Frank II. Minkowski, Governor

M a y  16,2003

The  Hono rab le  C h e r y l  I H e in z e  
A laska H o u s e  i f  R ep resen ta t ives  
State C a p i t o l ,  R o om  416 
Juneau, A K  99301-1182

Dea r R ep resen ta t ive  H e in z e :

I h is  is to re spond  to you r request rega rd ing  I IB  207 and  the  a p p l i c a b le  federal law  
co nce rn ing  taxes, fees, and o the r le v ie s  on vesse ls or the ir  passengers or c rew . 
S p e c if ic a l ly ,  the M a r i t im e  S e cu r i t y  A c t  o f  2002, am o n g  other th ing s , am e n d e d  33 U .S .C .  
sec. 5 to p rov ide ;

(b) N o  taxes, to l ls , o p e ra t in g  charges , fees, o r  a n y  o the r 
im p o s i t io n s  w ha te v e r  sha l l be  le v ie d  u p o n  or c o l le c t e d  
(rom an y  vesse l or o the r w a te r  craft , o r f rom  its 
passengers o r c rew , b y  a n y  non- federa l interest, i f  the 
vesse l or w a te r  craft is ope ra t in g  on  a n y  n a v ig a b le  waters 
sub je c t  to the a u tho r i ty  o f  the l In it ia l States, o r  u n d e r  the 
r ig h t  to f reedom  o f  n a v ig a t io n  o n  those wa te rs , e x cep t for

(1) fees cha rged  u n d e r  s e c t io n  208 o f  the W a te r  
R esou rces  D e v e lo p m e n t  A c t  o f  1986 (33 U .S . C .
2236); or

(2) reasonab le  fees cha rg ed  o i l  a l a i r  an e q u it a b le  bas is 
t h a t --
(A) are used s o le ly  to p a y  the cost o f  a s e r v ic e  to the 

vesse l o r  writer craft;
(B) en ha n ce  the sa fe ly  and e f f i c ie n c y  o f  in te is ta te 

am i fo re ign c om m e rc e ;  and
(C) d o  not im p o s e  m o re  than a sm a l l  b u rd e n  oti 

interstate o r  fo re ig n  c om m e r c e .



Ill,i l l  l \  / i  CBJ Law Department
III II 1V1EMORANDUM

1 o: A ssem bly  F in a n c e  C o m m i t t e e

I'rom :  J o h n  R. C o rso ,  City  &

Subject: p „ ri Fees; f e d e ra l  law

D ate:  Apr i l 21. 20 0 3

I .  D i s c u s s i o n

Last week, k t o o  b ro a d c a s t  a s to ry  a b o u t  th e  M in  kowski a d m in i s t r a t i o n  rea c t io n  to  r e c e n t  
c h a n g e s  in  f e d e ra l  m a r i t im e  law. T h e  law in  q u e s t io n  is th e  M a r i t im e  S ecurity  Act o f  2002 ,  
which, a m o n g  o t h e r  c h a n g e s ,  a m e n d e d  33 IJSC §5 to  p r o v id e :

(b) No taxes lolls, operating chargas, foes, or any other Impositions whatever shall be levied 
upon or collected from any vessel or atl'or water craft, or from its passengers cr crew, by any 
non-Federal interest, if Ihe vessel or w iter craft Is opnratino on any navigable waters subject to the 
ciiilhority of the United Slates, or under the right ta freedom of navigation on tnoco wators, c.xcopt 
tor-

(1) tecs charged under section 30/) ct tho Water Renourcer. Development Act of 10E6 (33 
U.S C. 2236). or

(2) reasonable fens charged on a fair and equitable basis mat—
(A) are used sotflly to pay the cost of a service to Ihe vessel or water craft,
(b) enhance Ihe safely and otflcloney cl Interstate and foreign commerce, end
(C) do rot Impose moro than a email bitrdon on mlorstato or foreign commerce,

I h e  l e k i c n t c  in  (b)( l ) is to  a  lo n g - e s ta b l i s h e d  p r o g r a m  lo r  h a r b o r  p r o je c t  fee review by th e  F e d e ra l  
M a ri t im e  C o m m is s io n  1 he  P o ri  D irec to r  a d m in i s t e r s  th is  p r o g i  a m  fo r  CBJ. 1 have  a t t a c h e d  co p ie s  
o f  th e  n ew  la n g u a g e  a n d  th e  t e l e x  n e e d  l:MC s ta tu te .

1 lie new  s ta tu to ry  la n g u a g e  r s s e n i i  illy 1 s s ta te s  th e  c o n s t i tu t io n a l  i ul«* i le sc ribed  in  my July 22, 1 y*J9 
m e m o r a n d u m  to  the  Asseinhlv  o n  tlie p a s s e n g e r  fee in i t ia t ive .  Pi i<-fly, th e  ru le  is d ia l  wc t a n  im p o s e  
a fee on  v isitors o n ly  to  th e  e x t e n t  we p r o v id e  a se rv ice  to  v isi tors .  W e  r a n n e t  c h a r g e  t h e m  a lee  fo r  
services we p r o v id e  to  s o m e o n e  else ,  > u th  as o u rse lves ,

Some s e iv iu  s, sp c h  as  d o c k  l o n s m i c i i o n  a n d  m a in t e n a n c e ,  a r e  c lea rly  justifiable as a  se rv ice  u> 
sh ips a n d  p a s s e n g e rs  O i h u s . u e  less d e f e n s ib l e . ’! l ie  s ta tu te  will p r e v e n t  ihe  m m i  (lagr-uu abuses, 
s t ub  as a lee  im p o s e d  o n  sh ip s  i l t  merely p a s s  t h r o u g h  local w a te r s  w ith o u t  s to p p in g .  So said 
( Congressman Y o u n g  in ih e  N o s e m b u  22,  2 U 0 1 Corifiwsiorial Hi’cord, a t tac h ed .  I hnvcvei,  it c a n  lie 
used  m  less e g r e g io u s  c ii c im is ta m  r s  as well M r. Y o u n g  s p e c u la te d  th a t  "g e n e ra l ly  taxes  will n o t  b e  
al lowed u n d e r  th is  sec t ion" .  Id.



CBJ Law Department
EMORANDUM

To; M ayor and Assembly ■-----

fro m : John W. Haitle, City Attorney ^

Subject: Fees on Cruise Lines; Resolution 2294b.

Date: March 12, 2005

Y ou have asked for an analysis o f  the objections raised by Jim Reeves o f  Dorsey and Whitney regarding 
llic proposed increases in cruise line fees in Resolution 2294b. I have analyzed nil the cases cited by Mr. 
Reeves, and the other major ease law as well. The short answer is that, while there is always some risk 
regarding particular expenditures, and federal law docs provide special protection to interstate and foreign 
shipping, it appears that the present proposal would pass muster under the U.S. Constitution because the 
proposal is a fee for services ar.d facilities that benefit the cruise industry, rather than a tax to ruisc general 
revenues.

The Tonnage Clause.

The Tonnage Clause o f  the U.S. Constitution gives the shipping industry a measure of.special protection 
Irom state and local taxation. The clause provides: “Mo State shall, without die Consent o f  Congress, lay 
any Duty o f  Tonnage." U.S. Const. Art. I, § 10, cl. 3. It was added to the Constitution on September 15, 
1787, according to the notes o f  Jam es Madison, essentially as a supplement to the Commerce Clause, 
which also serves to limit state and local regulation or taxation o f  interstate or foreign commerce.

Under the Tonnage Clause, a municipality cannot levy a general tax on ships for the privilege o f  entering 
port; fees for services and facilities, however, can be imposed. There arc many cases that make this point. 
Closest to home is the July, 2004, Superior Court decision in Polar Tankers. Inc. v, City o f Valdes. Case 
No. 3AN-00-9665CI. In that case, the court struck down the City o f  Valdez’s Ordinance 99-17 which 
imposed the “Tanker Tax," a business personal property tax levied mainly on oil tankers. Because the tax 
was imposed for the admitted purpose o f  raising general revenues, not based on a particular service or 
facility lot the tankers, the court struck it down.

The fee increase proposed in Resolution 2294b, by contrast, is not intended as a general revenue measure. 
The resolution would impose fees for the purpose o f  constructing facilities outlined in the Long-Range 
Waterfront I’lmi that benefit the cruise industry. See Resolution 2294b, Sec. 2(c), pg. .3, line 22. Courts 
have consistently found that state or local fees for services or facilities do not violate the Tonnage Clause. 
In 1877, the U.S. Supreme Court summarized the law as follows:
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Miyor and Alicmbty March 12.2005

The Maritime Transportation Security Act o f 2002.

As a  fairly recent enactment o f  Congress, this net has no body o f  developed ease law interpreting it. 
However, from its plain language, it can be seen as the most restrictive o f  the three main areas o f  federal 
law restricting municipal fees on shipping interests. Although not mentioned in Mr. Reeves’ memo 
regarding Resolution 2294b, the Maritime Security Act o f  2002 provides his best argument. It provides:

(b) No taxes, tolls, operating charges, fees, o r  any other impositions 
whatever shall be levied upon or collected from any vessel or other water 
craft, or from its passengers or crew, by any non-Fcdcra! interest, if  the 
vessel or water craft is operating on any navigable waters- subject to the 
authority o f  the United States, or under the right to freedom o f  navigation 
on those waters, except for

(1) fees charged under section 2236 o f  this title;
(2) reasonable fees charged on a fair and equitable basis that—
(A) arc used solely to pay the cost o f  a service to the vessel or water craft;
(B) enhance the safety and efficiency o f  interstate and foreign commerce; 
and
(C) do not impose more than a small burden on interstate or foreign 
commerce; or
(3) property taxes on vessels or watercraft, other than vessels or 
watercraft that are primarily engaged in foreign commerce if  those taxes 
are permissible under the United States Constitution.

I his federal statute, among others, in my view comprises “ the Consent o f  Congress" contemplated by the 
Tonnage Clause. Accordingly, if  a project tits its requirements, it will pass muster under the Tonnage 
Clause and the Commerce Clause as well. This is the statute CBJ has been acting under since its 
enactment. Sponsored by Rep. Don Young, it was intended to clarify the requirements o f  the Commerce 
Clause, according to his address to Congress upon its passage:

Section 445 [the Act|  .uidrcsscs the current problem, and the potential for greater future 
problents, o f  local juri .dictions seeking lo impose taxes and fees on vessels merely 
transiting or making innocent passage through navigable waters subject to the authority 
o f  the United States th it urc adjacent to the taxing community. We arc seeing instances 
in w hich local communities are seeking to impose taxes or fees on vessels even where llte 
vessel is not calling on, or landing, in the local community. These arc cases where no 
passengers arc disembarking, in case o f  passenger vessels, or no curgo is being unloaded 
in the case o f  cargo vessels and w here the vessels arc not stopping for the puqiose o f  
receiving any other service offered by the port. I.t most instances, these types o f  taxes 
would not be allowed under the Commerce Clause o f  the United States Constitution. 
Unfortunately, without a statutory clarification, ihe only means to determine whether the 
burden is an impermissible burden under die Constitution is to pursue years o f  lit igation ..

Conference Report on  S. 1214, Maritime Transportation Security Act o f  2002; Speech o f  l ion. Don 
Young, o f  Alaska, in the House o f  Representatives, Thursday, November 14, 2002.

P a g e  -3-
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Y o u  have asked several quest ions re lated to the lega l i ty  o f I I B  207.

H o  the n u m b e r s  y o u r  s ta f f  p r o v id e d  f r o m  the a d m in is t r a t io n  r e la t in g  to state costs 
in c u r r e d  s u p p o r t i n g  the c r u is e  i n d u s t r y  m a k e  I I B  207 m o r e  d e fe n s ib le  i n  te rm s o f  
the to nn age  c la u s e  a n d  the  M a r i t im e  T r a n s p o r t a t io n  S e c u r i t y  A c t  o f  2002 (MTSA )?  
T he  list o f costs po ten t ia l ly  attr ibutable to the cru ise industry that you  p ro v id e d  attached 
to the letter o f  January 27, 2004 m ay  be su ff ic ie n t to satisfy the requ irements of the 
tonnage c lause , i f  that p rov is ion  is read b road ly  enough . H ow e v e r ,  they m ay  not be 
su ff ic ien t to sat isfy the M a r it im e  Transporta t ion Secu r ity  A c t  o f  2002 (M TSA )  servicc- 
to-vcssel requ irem en t for a fee o f  $100 per passenger.

T h e  tonnage c lause  proh ib its charges "for the p r iv i le g e  o f  c n te i in g ,  trad ing in , or ly in g  in 
a port," but perm its  charges "for serv ices rendered to and e n jo y e d  b y  the vessel, such as 
p i lo tage, wharfage , or charges for the use o f  locks on  a n a v ig a b le  r iver, o r  fees for 
m ed ica l inspect ion ."  C ly d e  M a l lory L ines  v. A la b am a ex. rc l. State D ocks C om m is s io n . 
296 U .S . 261, 265-266 (1935) (citations om itted) .

In add it ion , u nde r  the C ly d e  M a l lo r y  d e c is io n , the tonnage c lause  perm its charges for 
genera l serv ices that benef it  a l l  harbor users, such as the " p o l ic in g  o f a harbor so as to 
insure (he safety and fa c i l i ty  o f m o v em en t  o f  vessels." hi. at 266-267. T h e  court 
reasoned that such  serv ices benef it a l l w h o  enter a harbor:

It is not any the less a serv ice b en e f ic ia l  to appe l lan t because its vessels 
have no t been g iv en  any spec ia l assistance. T h e  bene f its  w h ic h  f low  from  
the en fo rcement o f  regu lat ions , such as the present, to protect and 
fac i l itate traffic in  a busy harbor inu re  to a l l w ho  enter it.

Id. S im i la r ly ,  a fee to ensure that em e rg en cy  services w i l l  be a va i la b le  was uphe ld  
against a tonnage c lause c ’ l lc n g c , e v en  i f  "not every s h ip  p a y in g  the foe needs the 
service." N ew  O r l eans .Steamship A ssoc ia t io n v. P laquem ines  Port, H a rbor and T e rm in a l
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D is tr ic t , 874 F.2d 101S, 1023 (5th C ir .  1989).

In Barber v. H a w a i i . 42 F.3d 1.185 (9th C ir .  1994), the p la in t i f f s  acknow ledged  the ab i l i t y  
o f states to charge reasonab le fees in  return for serv ices rendered under the C ly d e  
M a l lo r y  case, and further a cknow ledged  p ro v is io n  o f  rest r o om  fac i l it ies , park ing , trash 
d isposal, and secur ity  w o u ld  satisfy the C ly d e  M a l lo r y  test. Based on this, the court 
found that "H aw a i i  p rov id e s  services in  e x change  for the m o o r in g  and anchorage fees. 
T h e  fees are no t a duty on  tonnage." Id. at 1196.

H i e  list o f  costs you p rov id ed  inc ludes severa l programs that relate to nav ig a t io n  in  
general, i n c lu d in g  cru ise sh ips, among  them harbor pro jec t debt serv ice , the mar ine p i lo t  
l icens ing  program , the D epartm en t o f  Labor's m a r in e  t ra in in g  program , and the Coqps o f 
Eng ineers harbor program  that m igh t  c o n c e iv a b ly  fa l l w i t h in  the broader class o f  sei v ices 
to vessels for w h ic h  fees are perm iss ib le  unde r the tonnage  c lause. O ther serv ices 
in c lud ed  on the list, such as state parks and the A la ska  R a i l r o a d ,  appear to have a m u ch  
more attenuated re la t ionsh ip  to vessels that m ay  no t  be s u f f ic ie n t  to b r ing  them  unde r the 
rubr ic o f "se’v ic e s  to vessels" for purposes o f  the tonnage  c lause .

T h e  next quest ion is to what extent the requ irem en ts  o f  the tonnage  c lause and the M T S A  
arc the same. A  strong argument can be made that the requ irements o f  the M T S A  are 
more s'r ingcnt in  th is regard.

T h e  starting po in t  to answer this quest ion is the la nguage  o f  the M T S A .  A cco rd in g  to the 
N in th  C ir cu it ,

Statutory interpretat ion beg ins w ith  the la nguage  o f  the  statute. See United 
States v. Ron Enters.. Inc.. 489 U .S . 235. 241. 103 L . Ed . 2d 290. 109 S.
C t. 1026 ( 19S9). W h e n  the p la in  m e a n in g  o f  a statutory p rov is ion  is 
u nam b iguous , that m e a n in g  is co n tro l l in g . Id. at 242. T o  determ ine the 
p la in  m e a n in g  o f  a statutory p ro v is io n , w e  e x am in e  no t o n ly  the spec if ic  
p ro v is io n  at issue, but also the structure o f  the statute as a w ho le , 
in c lu d in g  its ob jec t and po l icy . See Green v. Coir'nis.^inner. 707 F.2d 
404. 405 (9th C ir .  1983). I f  am b ig u i ty  ex is ts , w e  m a y  use leg is la t ive 
h istory as an a id  to in t e r r e la t io n .  See Id,\ Ml. Graham Red Squirrel v. 
Madiaan . 954 F.2d 1441. 1453 (9th C ir .  1992).

C h i ld r en's Hosp ita l and H e a lth Cen te r v. B e lshe . 188 F.3d 1090, 1096 (9th C ir .  1999).

T o  pass muster under the M T S A ,  a fee must be used  "so le ly  to p ay  the cost o f  a serv ice to 
the vessel or wate r craft." 33 U .S .C .  5(b)(2)(A). T h e s e  w o rds  co u ld  be read to require 
that fee revenue must pay for services to the vesse l ca r ry in g  the passenger w ho  pa id  the 
fee. T he  language refers to "the vessel," w h ic h  im p l ie s  a s p e c if ic  vessel, not "a vessel," 
w h ic h  co u ld  be any  vessel. T h is  ph ta s in n  i s j i Qt am b ig u o u s. H ow ev e r ,  i f  the court does 
look  to the leg is la t iv e  h is tory  o f  this p ro v is io n  fo r a d d i t io n a l  gu idance , they w i l l  f ind 
Representative Young's com m en t  that "reasonab le fees ca n  he charged on a fa ir and
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equ itab le basis for the cost o f  serv ice a c t u a l ly  r e n d e r e d  to the ycssel. . . G en e ra l ly ,
taxes w i l l  not be a l low ed  under this section." CongressLomd^Record , N o v em b e r  22, 
2002, E2143 at E2 M 4 , Con fe ren ce  'k c p u r r o n  S rT2 T4 T sp e e ch  o f  H o n . D o n  Y o u n g ,  
N ov . 14. 2002 (emphasis added). T h is  ind icates le g is la t iv e  in tent that "service to the J 
vessel" be constated n a r row ly  for purposes o f  this statute, m ore  n a i r o w ly  than the serv ice V 
to vessel concept as it is interpreted in  the tonnage c lause con tex t . —J

Look ing  at the context o f  the enactment, a rguab ly , such a narrow  construct ion m igh t  
inva l ida te some ex is t in g  passenger fees in p la ce  in  other states, fees that were in  p lace 
pr ior to passage o f  the M T S A .  T h is  m ay  not reflect the in tent o f  the Congress . A ls o ,  it is 
conce ivab le  that the drafters o f  this p ro v is io n  w ere  w r it in g  w it h  the 'nnage c lause in  
m ind . Most of the courts that have interpreted the tonnage c lause  have taken fa ir ly  l ib e ra l 
v iews on what const itu tes a serv ice to a vessel, p e rm it t in g  fees that_provide serv ices to 
harbor users in  general, i n c lu d in g  emergency" serv ices That most in d iv id u a l  vessels w i l l  
not actua l ly  use. H ow e v e r ,  g iv en  the c la r ity  o f  the language o f  the statute, the courts 
interpreting the language o f  the M T S A  m ay  not try to interpret it in  l ig h t  o f  the tonnage 
clause.

T he list o f  budget com ponen ts  and port ions po te n t ia l ly  a ttr ibutab le to the cru ise industry 
that you p rov ided  does no t appear to in c lu d e  any  item s that w o u ld  f it the "serv ice actua l ly  
rendered to the vessel" c r ite r ia  as I understand it, except p oss ib ly  the port r x u r i t y  grant 
portion o f  the H om e la n d  Secur ity  G ran t P rogram . H a rbo r  pro jec t debt serv ice , the 
mar ine p i lo t l ic e n s in g  program , and the mar ine t ra in ing  p rog ram  m ay  bene f it  the cru ise 
industry, but it w o u ld  be d if f ic u lt  to argue that they const itute serv ices a c tua l ly  rendered 
to particular vessels. A  harbor is u sua l ly  not b u i l t  for a pa r t icu la r  vessel, and a mar ine 
p i lo t is probab ly not tra ined to work w ith  o n ly  a spec if ic  vesse l. S im i la r ly ,  the Corps o f 
Eng ineers harbor program  projects in  St. Pau l and W rang e l l  w o u ld  p robab ly  not be 
cons idered "a serv ice a c tua l ly  rendered" to a pa r t icu la r  vessel; it m ay bene f i t  vessels that 
actua l ly  use those harbors, but it m ig h t  be d if f ic u l t  to argue that it bene f ited  vessels that 
do not v isit those harbors.

D o  the serv ices s u p p o r t  a $100 fee?
Independent o f  the cost o f  serv ice to vessels requ iremen t d iscussed above , to q u a l i fy  for 
an except ion to the M T S A  ban on head taxes, a "fee" must be "reasonable." 
"Reasonable" m igh t be gauged partly by re ference to fees charged by  other ports. 
A cco rd ing  to the data y o u r  staff supp l ied , cru is e  s h ip  passenger fees in  se lected U .S . 
ports range from $1.30 to $9.35. In te rna t iona l ly , fees range from  $1 in  the D om in ic a n  
R epub l ic  to $15 in the Bahamas , w it h  B e rm uda  an ou t l ie r  at $60. So , B e rm uda  charges 
four t imes as m u ch  as the next h ighest port, and  the proposed tax is 40% more than 
Bermuda charges. T h e  p roposed tax to be im posed  b y  I LB 207 is more than ten times as 
much as the other U .S . fees listed.

Reasonable m igh t a lso be eva luated w ith  re ference to the tota l cost o f  a cru ise . T he  
Roya l C ar ibbean webs ite  today is o f fe r ing  "hot deals" on A la ska  cru ises starting at $999. 
http ://www .iova lcar ibhean .corn/{;ohom e ,d o , accessed 2/S/04. A  fee o f  $100 w o u ld  be

http://www.iovalcaribhean.corn/%7b;ohome,do


about 10% o f the w h o le  cru ise pr ice for som e  travelers; that m ay  not be "reasonab'e" in  
the sense o f  in ex pen s iv e . O n  the other hand , travelers m ay  face exc ise taxes o f  more than 
10% in other contexts , for exam p le  on  car renta ls . I  know  o f n o  lega l author ity  that says 
a $100 head tax is inhe ren t ly  unreasonab le; h ow e ve r ,  the s ize  o f  the tax compared  to fees 
e lsewhere and  re la t ive  to the pr ice o f  cru is e  m ig h t  be used to argue that the fee is not 
"reasonable" and  therefore v io lates the M T S A .

In add it ion , the M T S A  requires that a fee "not im pose  m o r e  than a sm a l l  burden on  
interstate o r fo re ign commerce ."  Y o u r  staff has p rov id ed  m e  w it h  a sheaf o f  F C C  f i l in g s  
to support you r pos it io n  that the burden o f a $100 fee on the industry  is sm a l l ,  g iven the 
f inanc ia l pos it io n  o f  the compan ies  in v o lv e d .  W he th e r  a $100 fee poses more than a 
small burden in  this context is a ques t io n  o f  fact re qu ir in g  the ana lys is o f  f in an c ia l 
statements rather than lega l expertise. I  can not pred ict w ith  any  degree o f  accuracy h ow  
a court w i l l  a nsw er th is quest ion . A g a in ,  the M T S A  is so n e w  that there is no case law  
ava i lab le  in terp ret ing  "small burden" in  th is p a r t icu la r  context.

P lease e x p la in  t h e  d is t in c t io n  b e tw een  the  leg a l r e q u i r e m e n t  to "use the  fu n d s  so le ly  
fo r  the costs o f  a s e r v ic e  to a w a t e r c r a f t . . . "  a n d  an  u n c o n s t i t u t io n a l  d e d ic a t io n  o f  
fu nds .
As d iscussed above , the M T S A  requires that fees le v ie d  o n  passengers be used "sole ly to 
pay the cost o f  a se rv ice  to the vessel or w a te r craft." 33 U .S .C .  5(b)(2)(A).

A rt ic le  IX ,  sec. 7, C ons t itu t io n  o f  the State o f  A laska , g ene ra l ly  proh ib its the ded ica t ion  
o f  funds:

S E C T I O N  7. D e d ic a t e d  F u n d s .  T h e  proceeds o f  any  state tax or l icense  
sha l l not be ded ica ted  to any spec ia l purpose , except as p rov id ed  in  sect ion 
15 o f th is  art ic le o r w hen  requ ired  by  the federal go ve rnm en t  for state 
par t ic ipa t ion  in  federal p rograms. T h i s  p ro v is io n  sh a l l  not p ro h ib i t  the 
co n t in u an ce  o f  any ded ica t ion  fo r sp e c ia l purposes ex is t in g  upon the date 
o f  ra t if ica t ion  o f  th is section by  the p e op le  o f  A laska.

'f l ic M T S A  addresses the use o f  funds. It docs not requ ire a d ed ica t io n  o f  funds pe rse .

As long as revenue f rom  a fee le v ie d  o n  c ru is e  s h ip  passengers were used so le ly  to pay 
U i c T p s r p t ^ r T e r v tctr~tmn:h&~vessel. 41i e ~fclTSA---would~nnfuab 1 y be sat isf ied , regardless 
whether A laska adopts a statutory p ro v is io n  r e q u in n g l h a l  th eTund s  b tfspent on the cost 
o f  a serv ice to the vesse l. A d o pt ing such  a statute w o u ld  l ik e ly  v io la te  the p ro h ib i t io n on 
dcdicated-Xynds. S p e n d in g  the m o n e y  as requ ired  by the M T S A  w ith o u t  adopt ing a 
statute s p e c if ic a l ly  d ed ica t ing  the stream o f  fee revenue s h o u ld  not pose a ded ica ted  fund  
prob lem , but w o u ld  requ ire ins t itu t iona l m em o ry  and d is c ip l in e  on the part o f the 
leg is lature.

H o w  w o u ld  a p a ck a g e d  to u r  tax d i f f e r  f r o m  a  c r u is e  s h ip  head  tax in  te rm s o f  
d e fcns ib i l i t y?
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Under the M T S A ,  a packaged tour tax w ou ld  not d if fe r from  a c ru is e  sh ip  head tax in  
terms o f  d e fe n s ib i l i t y .  T h e  M T S A  app lies to a l l taxes, to l ls , fees, and im pos it io n s  on 
passengers, vesse ls , and so forth. T he  M T S A  provides:

N o  taxes, to l ls , operat ing charges, fees, or any other im p o s i t io n s  w ha tever 
sha l l be  le v ie d  upon  i . r  co l le c ted  from any vessel o r  other wate r craft, or 
f rom  its passengers or crew , by any non-Federal interest, i f  the vessel or 
water craft is operat ing on any n a v ig ab le  waters sub ject to the author ity  o f  
the U n i t e d  States, or under the r ight to freedom o f  n a v ig a t io n  o n  those 
waters, e x cep t  for—

(1) fees charged under section 208 o f  the W a te r  Resources 
D e v e lo pm e n t  A ct o f  19S6 (33 U .S .C .  2236); or
(2) reasonable fees charged on a fa ir and equ itab le  bas is that—

(A) are used s o le ly  to pay the cost o f  a s e rv ice  to the vesse l 
o r  water craft;

(B) enhance the safety and e f f ic ie n c y  o f  interstate and 
fo re ig n  commerce ; and

(C) do not im pose  more than a sma l l burden on interstate or 
fo re ig n  comm erce .

33 U .S .C .  5(b).

The tonnage c lause  is a s l ig h t ly  d ifferent a n im a l .  T he re  is one  case that c o u ld  be used to 
argue that a broader packaged tour tax that was not l im it e d  to cru ise sh ips o r  cru ise  sh ip  
passengers s h o u ld  pass muster under the tonnage c lause. See H a r t le y  M a r in e  Co rpo ra t io n  
v. M ic r k e . 474 S .E .2 d  599 (W .Va . 1996) and the d iscuss ion o f  that case in  m y  m em o  to 
you o f  M a r c h  19, 2003 at page 3. T ha t  dec is io n  is from a state court , and not b in d in g  
precedent in  A la ska , a lthough a court m igh t f in d  it to have  som e  persuas ive va lue . 
H ow eve r , there have  been no  add it iona l reported dec is ions  s in c e  m y  pr io r m em o  c i t in g  
that case, and n o n e  o f  the dec is ions c i t in g  that case make the same argument re lated to 
the tonnage c lause (a lthough some o f  them  discuss tax issues re la t in g  to the com m erce  
clause).

Y o u  also asked h o w  the H a n le y  M a r ine case passed muster under the p r iv i le g e s  and 
im m un it ie s  c lause . T h e  answer is that the p r iv i leges  and im m u n it ie s  c lause was 
apparently not ra ised in  that case; it is not m en t io ned  in  the d e c is io n .

Commerce Clause
Y o u r  staff requested in c lu s io n  in  this m em o  o f  the mater ia l re la t in g  to the com m erce  
c lause in  m y  m em o  to you  o f  M a rch  19, 2003. Y ou r  staff a lso  requested an ana lys is o f  
the fourth prong o f  the com m erce  c lause test, whether the tax d is c r im in a te s  against 
interstate comm erce , in  re la t ion to the cru ise sh ip  head tax, pa r t icu la r ly  whether 
ex em p t ing  A laska M a r in e  H ig h w a y  System  vessels from the tax p roposed  in  H B  207 
w ou ld  v io la te the c om m e rc e  c lause.
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W hen  the framers wrote the federal const itu t ion , they were ve ry  conce rned  about 
rem ov in g  barriers to free trade between the states. T h is  conce rn  was addressed in  the 
C om m e rc e  C la u s e  in  A rt ic le  I ,  section 8 o f  the C ons t i tu t io n  o f  the U n it e d  States. T h e  
comm erce  c lause  express ly permits Congress to regu late com m erce  am ong  the several 
states. I t  has a lso been interpreted to in c lu d e  a "negative c om m and , k now n  as the 
dormant C o m m e r c e  C lause , p roh ib it in g  certa in state taxat ion even w he re  Congress has 
fa i led  to leg is la te  on the subject." O k la h om a  T a x  C om m is s io n  v. Jefferson L ines . I n c . . 
514 U .S . 175, 179 (1995).

T he  Sup rem e C o u r t  has deve loped a four-part test fo r  de te rm in in g  the  v a l id i t y  o f  a tax 
under the federa l c om m erce  clause:

(1) w he th e r  the act iv ity  taxed has a su ff ic ie n t nexus w ith  the tax ing  state;
(2) w he the r the tax is fa ir ly  re lated to benefits p ro v id e d  b y  the state to the 
taxpayer;
(3) w he th e r  the tax is fa ir ly  appo rt io ned  to loca l act iv it ies; and
(4) w he th e r  the tax d iscr im inates aga inst interstate com m erce .

S jo n u  v. State. Departm ent o f  R e v e n u e . 622 P.2d 967, 973 (A laska 1981), citing 
Com p le te  Auto  T rans it . In c . . v. B radv . 430 U .S .  274, 279 (1977).’

T h e  first prong  o f  the C om p le te  Auto  deals w it h  "nexus," o r the qu an t ity  and qua l i ty  of 
connect ions be tw een  the tax ing  state and  the a c t iv i ty  b e in g  taxed. T h e  m any  interactions 
between cru ise sh ips and coastal c om m un it ie s  in  A laska w o u ld  be found  su ff ic ien t to
satisfy the First p rong  o f the C om p le t e  A u to  test. C ru is e  sh ips and  ferries p rov ide
overn igh t a ccommoda t io ns  in  part to enab le  passengers to e n jo y  the goods , serv ices, and 
attractions a v a i la b le  on  shore in  A laskan com m un it ie s .  C ru is e  sh ips a nd  ferries dock in  
A laska ports, pu rchase goods and serv ices from  lo ca l vendors , and  cru ise  sh ips sell o n ­
shore tours and other services to d is em ba rk ing  passengers. O th e r  state taxes in v o lv in g  
vessels h a v e  e a s i ly  met this prung o f  the C om p le t e  A u to  test by  v ir tue  o f  less extens ive 
contacts w ith  shore. Sec S jo n u  v. State. D epa r tm en t o f  R e v e n ue, 622 P .2d 967, 970-971 
(A laska 1981); H a r t ley  M ar in e  Co rpo ra t io n  v. M ie rk e ,  474 S .E .2d 599, 608-609 (W. Va. 
1996).

Representative Carl Gatto
February 16, 2004
Page 6

1 ^ A lth o ug h  th is  is an o lde r case, the four-part test it descr ibes is s t i l l good  law . See for  
example O k la h om a  T a x  C om m is s io n  v. Jefferson L ines . I n c . . 514 U .S . 175, 183 (1995). 
Some t im es  courts first ana lyze w he the r a la w  treats in-siate and out-of-statc interest 
d ifferent ly , and then move to ihe C om p le t e  A u to  test. See Barber v . H a w a i i . 42 F.3d 
1185, 1194 (9th C ir .  1994); H a rtley M a r in e  C o rpo ra t io n  v. M ie r k e . 474 S .E .2d 599, 607 
(W .V a . 1996).
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T h e  second prong , requ ir ing  a fa ir re la t ionsh ip  to benefits p ro v id e d  by the state to the 
taxpayer, is a lso eas i ly  met. T h is  re la t ionsh ip  need not be e sp e c ia l ly  close. A c co rd in g  to 
the U n it e d  States Supreme Court,

I f  the event is taxable, the proceeds from the tax m a y  o rd in a r i ly  be  used 
for purposes unrelated to the taxab le event. ... T h e  bus term ina l m a y  not 
catch f ire du r ing  the sale, and no  robbery m a y  be f o i le d  w h i l e  the b uye r  is 
ge tt ing  h is t icket, but p o l ic e  and f ire protect ion , a lo n g  w ith  the usua l and 
u s u a l ly  forgotten advantages conferred b y  the Slate's m a in tenance  o f  a 
c i v i l i z e d  soc iety, are jus t if ica t ions  enough  for the im p o s i t io n  o f  a tax.

O k la h om a  T a x  C om m is s io n  v. Jefferson L in e s . 514 U .S . at 199-200 (up ho ld in g  an 
O k la h om a  sales tax on  the fu l l p r ice  of bus t ickets, in c lu d in g  tickets for trave l between 
states).2 See also Har t ley  M a r in e  Co rpo ra t io n  v. M ie r k e . 474 S .E .2d at 610 ("There 
s im p ly  is no requ irement that the tax im posed  result in  a d ire c t and attr ibutab le benef it to 
a taxpayer.") C ru is e  sh ips and d is em ba rk ing  ferry and cru ise  s h ip  passengers use m any 
services p ro v id e d  by state and loca l g ove rnm en t . F o r  purposes o f  the c om m e rc e  c lause, it 
is not necessary that each vessel or passenger a c tu a l ly  need o r  use each se rv ice  in  order to 
ju s t i f y  the tax.

The appo rt ionment prong o f  the C om p le t e  A u to  test is in te nd ed  to ensure that "each State 
taxes o n ly  its fa ir  share o f  an interstate transaction." Id. at 184, quoting G o ld b e rg  v. 
Sw ee t . 488 U .S . 252 (1989). A lt h o u g h  there m ay  be s om e  quest ion about h ow  to 
apport ion n ights spent in transit be tween C a nad a  and A la sk a , a ssum ing  there is an 
eq u iv a le n t  C anad ia n  tax, there sh o u ld  he no  a ppo r t io nm en t  p rob lem  i f  the tax is 
ca lcu la ted  based on  nigh»s spent on  A laska  waters.

T h e  f in a l com m erce  c lause test e lem en t  is  w he the r  the tax d is c r im in a te s  aga inst interstate 
com m erce . T h is  prong o f  the C o m p l ete A u to test, a c c o rd in g  to the A la sk a  Supreme 
Court , means that a state cannot im po se  a tax w h ic h  d is c r im in a te s  against interstate 
c om m erce  by  p r o v id in g  a direct c om m e r c ia l  advantage lo  lo c a l  bus inesses re la t ive to 
interstate bus iness . S jo n g  v, D epartm ent o f R e v e n u e . 622 P.2d 967, 973 (A laska 1981).

Discrimination against interstate commerce and IIII 207
Y o u  asked w hethe r the p rov is ions o f  I ID  207, p a r t ic u la r ly  the e x c lu s io n  o f  vessels 
operated by the state ( in c lu d in g  the A laska  M a r in e  H ig h w a y  Sys tem  vessels), c o u ld  be 
found  to d is c r im in a te  aga inst interstate com m erce . T h e  le a d in g  U .S . S up rem e  Cou rt  ease 
on  the d is c r im in a t io n  p rong  o f  the c om m e rc e  c lause test is C am p s  N cw f o u n d/Owatonna 
v . H a n is o n . 520 U .S . 564 (1996). In  that case, the court in v a l id a te d  a property  tax that

1 ^ S im i la r ly ,  to sat isfy the requ irements o f  due  process, the re la t io n sh ip  does not have to 
he part icu lar ly  close--"[a]s long  as the serv ices arc a v a i la b le ,  the issue o f  usage by  the 
taxpayers is irre levant." Keane v. Loca l B o u n d ary C o m m is s io n. 893 P.2d 1239, 1248 
(A laska 1995).



exempted property o f  char itab le  organ izations genera l ly , bu t offered on ly  a l im i t e d  tax 
benefit to char itab le  o rgan iza t ions  "conducted or operated p r in c ip a l ly  for the benef it o f  
persons w ho  are not residents." Id. at 568, 595.

In  that case, the court first estab lished that the cam p was engaged in  commerce , 
compar ing  it to hote ls that offer guests goods and serv ices that are consum ed  lo c a l ly ,  
no t ing  the p ro v is io n  o f  services to out o f  state campers . Id. at 574. T h e  court ex p la in ed  
that the purpose o f  the c lause  was to p rov ide  a 'barrier aga ins t protect ion ism ," and that 
the "'paradigmatic . . . law  d is c r im in a t in g  against interstate com m erce  is the protect ive 
(import] tar iff o r  customs duty, w h ic h  taxes goods im po r ted  f rom  other States, but does 
not tax s im i la r  products produced  in  State.” ' Id. at 575, quoting W es t L y n n  C ream ery  v. 
M ea ly . 512 U .S . 186(1994).

The de f in it io n  o f  " com m erc ia l passenger vessel" in  the b i l l  exc ludes certa in types o f  
vessels, but does not ove r t ly  d isc r im ina te  against interstate commerce  in  a w ay  that 
w o u ld  be c le a r ly  p ro h ib i ted  unde r the interstate com m erce  c lause . T h e  ex c lus io n  for n o n ­
commerc ia l and g o ve rnm en t  vessels app l ies to all n o n com m e rc ia l  and gove rnm en t 
vessels, not ju s t  those operated b y  the state o f A laska o r  businesses incorporated in  
A laska or those se rv ing  p r im a r i ly  A laskans.

C o n c lu s io n
A  $100 tax on  cru ise  s h ip  passengers, as proposed in  I I B  207, w o u ld  probab ly be he ld  to 
v io la te the M T S A .  A  packaged tour tax that extended b e y o n d  the cru ise sh ip  industry 
w o u ld  p robab ly  a lso v io la te  the M T S A .  H ow eve r ,  as w r it ten  H B  207 does not create a 
dedicated fund p r o b lem  unde r the state const itu t ion .

In order to w iths tand  s cru t iny  under the M T S A ,  the tax w o u ld  have lo meet a l l o f  the 
requirements o f  the e x cep t io n  in  33 U .S .C .  5(b)(2)(A), i n c lu d in g  !haf requ irement that the 
fee be used "so le ly  to pay  (lie cost o f  a serv ice to the vessel o r  water craft." A  sm a l le r  fee 
w ith  a direct l in k  to the p ro v is io n  o f  spe c if ic  serv ices to s p e c if ic  vessels w ou ld  be easier 
to defend,

The tax in  H B  207 m ig h t  a lso be he ld  to v io la te  the federa l tonnage  c lause , a lthough what 
constitutes a "service to a vessel" has been interpreted b ro a d ly  enough in  the tonnage 
c lause context to p e rm it  som e types o f  taxes on vessels. The  tax m igh t w e l l  r ithstand 
s cm t in y  under the  c om m e r c e  c lause.

Representative Carl Gatto
February 16, 2004
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A n  exc ise tax on  passengers trave l ing  o n  c om m e r c ia l  passenger vessels m ig h t  encounter 
cha l lenges based o n  the com m erce  and tonnage  c lauses o f  the Cons t itu t ion  o f  the U n ited  
States.

C o m m e r c e  C la u s e
W h e n  the tra iners wrote the federa l cons t itu t ion , they w ere  ve ry  conce rned  about 
r em o v in g  barriers to free trade be tween the states. T h is  concern was addressed in the 
C om m e rc e  C la u s e  in  A rt ic le  1, sect ion  8 o f  the Cons t i tu t io n  o f  the U n it e d  Slates. T h e  
com m erce  c lause express ly pe rm its  Cong ress to regu late com m erce  am ong  the several 
states. It has a lso been interpreted to in c lu d e  a "negat ive com m and , k n ow n  as 'he 
dormant C om m e r c e  C lause , p ro h ib i t in g  certa in  state taxat ion ever, where Congress has 
fa iled  to leg is la te o n  the subject." O k la h o ma T a x  C o m m is s io n  v. Jefferson L i ne*. In c .. 
514 U .S . 175, 179 (1995).

The Suprem e C ou r t  has d eve lo ped  a four-part test for d e te rm in in g  the va ' id ity  o f  a tax 
unde r the federa l com m erce  clause:

(1) w he the r the ac t iv ity  taxed has a su f f ic ie n t  nexus w ith  the tax ing state;
(2) w he th e r  the tax is fa ir ly  r c h t e d  to bene f its  p ro v id e d  b y  the state to the 
taxpayer;
(3) w he th e r  the tax is fa ir ly  appo i t in ned  to lo ca l act iv it ies; and
(4) w he the r  the tax d is c r im ina te s  aga ins t interstate commerce .

S jo rm v S tate, Pepnrtm ent o f  R e v e n u e. 622 P.2d 967, 973 (A laska 1981), citing 
i .'omplctc A t i to  T rans it , I nc .. v. B rady. 430 U .S . 274, 279 (1977)1

' ; A lth o ug h  th is is an o lde r  case, the four-pait test it descr ibes is s t i l l good law . See for  
rxnmplc O k la h om a  fax C o m m is s io n v. Jefferson  L ines . I nc .. 514 U .S . 175, 1S3 (1995). 
Som e t im es  courts first ana lyze w he th e r  a la w  treats in  date and out-of-state interest



apport ion  n ights spent in  transit be tween Canada  and A laska , a ssum ing  there is an 
eq u iv a le n t  C anad ia n  tax, there shou ld  be no appo rt io nm ent p rob lem  i f  the tax is 
ca lcu la ted  based on  n ights spent o n  A laska  waters.

T h e  f ina l com m erce  c lause test e lem en t is w he the r the tax d is c r im ina tes  against interstate 
comm erce . T h is  p rong  o f  the C om p le t e  A u to  test, a cco rd in g  to the A laska  Supreme 
Cou rt , means that a state cannot im pose  a tax w h ic h  d is c r im ina tes  aga inst interstate 
com m erce  b y  p ro v id in g  a d irect c om m erc ia l advantage to lo ca l bus inesses re la t ive to 
interstate business. S jong  v . Departm ent o f  R e ven u e . 622 P .2d 967, 973 (A laska 19S1).

T h e  T o n n a g e  C la u s e
T h e  tonnage clause is a re la t ive  o f  the com m erce  clause; it too is conce rned  w it h  ensuring 
the free f low  o f  com m erce  be tween states. It p roh ib its  a state from  la y in g  "any D u ty  o f  
Tonnage"  w ithou t the consent o f  Congress . T h e  term "tonnage" o r ig in a l ly  referred to the 
in terna l capac ity  o f  a vessel. C ly d e  M a l lo r y  L in es  v. A la b am a  ex re l State D o ck s . 296 
U .S . 261, 265 (1935). H ow ev e r ,  the c lause has been interpreted m ore expans ive ly  to 
in c lu d e  "all taxes ar.d du t ies  regardless o f  the ir nam e or form , and even  though not 
measured b y  the tonnage o f  the vessel, w h ic h  operate to im po se  a charge for the p r iv i le g e  
o f  entering, trad ing in , or ly in g  in  a port." Id. T h e  c lause p roh ib i t s  " re l iance o n  tonnage 
duties to raise genera l revenues , to regu late trade, or to charge for the p r iv i le g e  o f  
enter ing , ly in g  in , or trad ing in  a port." N e w  O r leans S .S . v . P la quem in es  Pori. Harbor 
and T e rm ina l D is tr ic t . 874 F.2d 1018, 1023 (5th C ir .  1989).

T h e  c lause perm its states to charge for serv ices rendered to a vesse l, such as p i lo tage , 
w h  art age, use o f  locks on  a n a v ig ab le  r iver , o r p o l i c in g  o f  a harbor, C ly d e  M a l lo r y  L in e s . 
296 U .S . at 265, o r for en su r ing  the a v a i la b i l i t y  o f  a serv ice , such as f ire f igh t ing , even 
though not every  vessel w i l l  a c tua l ly  need  the sc: ^ e .  P laquem in e s ,  S74 F.2d at 1023.

T h e  first quest ion to ask in  a tonnage c lause ana lys is  is w h e th e r  the tax i n  quest ion tits 
in to the tonnage c lause f ram ework—whethe r it m ig h t  reasonab ly  be construed as a charge 
for the p r iv i le g e  o f  en ter ing , trad ing in , o r  ly in g  in  a  port.

West V ir g in ia  cons ide red  this issue in  H a r t ley  M a r in e  C o r pora t ion  v. M ie r k e . 474 S.E .2d 
599 (W .Va , 1990). T he  statute cha l le nged  in  that case taxed the use or c o n sum p t io n  by 
"motor carriers"—in c lu d in g  buses, trucks, and a ircra t l as w e l l  as barges and watercraft--of 
lue l purchased outs ide the state. Id . at 672. 'J he court he ld:

A ppe l la n ts  urge th is  C o n n  to v ie w  the use tax at issue as a charge 
for na v ig a t io n  o f  the r ivers in v io la t io n  o f  the D u ty  o f  T o n n a g e  C la use . I f  
this use tax were s o le ly  im posed  for fuel c o n sum p t io n  o n  the waters o f  this 
state. Appe llants' arguments w o u ld  b e  m o iu  c o n v in c in g .  T h e  use tax at 
issue, however , is no t a p roh ib i ted  to l l o n  the use o f  th is state's n a v ig a b le  
waterways, but an exc ise  lax o n  the use o f  fuel w h ic h  is im posed  on  a l l 
motor earners opera t ing  w i t h in  th is state, in c lu d in g ,  buses, trucks, trains, 
and aircraft.

Representative Carl Gatto
March 19, 2003
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