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or boih." 14 V.I. Code Am. 8§13 (1996). Since the statute only criminalizes willful concealment and does not
mention failure to disclose, it would appear to reach only affirmative acts of concealment.

nl78 S.D. Codified laws § 22-11-12 (Michie 1988). The penalty for Class 1 misdemeanor is 1year impris-
onment in a county jail or S 1.000 fine or both. S.D. Codified Laws § 22- 6-2(1) (Michie 1988),

nl79 See supra notes 162-165 and accompanying text.

nlSO Cf. In re Russel, 493 N.\V.2d 715, 716 (S.D. 1992) (Lawyer pled guilty to having violated the statute
for having "assisted known fugitives from Florida in fleeing from authorities by lending money, furnishing a car,

and providing his credit cards to them.").

nIS1 See supra note 148.

n!82 220 N.E.2d 146, 151 (Ohio Ct. App. I n66). The court observed "[t]he imposition of an obligation un-
der criminal penally to inform upon other people involves difficult issues of policy. Failure to inform has not

generally been recognized as a crime in American jurisdictions.” Id.

n 183 Ohio Rev. Code Ann. § 2921.22(A) (West 1997).'l: provision is not designated as misprision of fel-
ony for reasons explained in the documentation of the legislative history: [The statutory crime) is similar to, but

narrower than the common law crime of misprision of felony ... The gist of misprision at common law was

keeping silence [sic] or failing to attempt to apprehend the offender when one knew a felony had been commit-

ted. ... It was a passive offense.... Under this section, persons are required only to inform authorities of which

they have knowledge, and arc not required to attempt apprehension cf the offender. Ohio Rev. Code .Ann. §
2921.22 (West 1997) (Committee Comment 11 511). As noted above, theauthority for including in the common-
law crime an obligation to attempt apprehension of a felon ishighly questionable. Supra notes 6-10 and accom-
panying text.

n 184 Ohio Rev. Cotie Ann. § 2921.22(1) (West 1997). A misdemeanor of the fourth degree is punishable by
thirty days imprisonment or a S 250 fine. Ohio Rev. Code Ann. § 2929.21(B)(4), (C)(4) (Anderson 1996).

ii185 1d. § 2921.22 (Committee Comment to 11511).
n1SO Sec id. §§ 2921.22(F)( 1). (G)(3).

n187 See id. §§ 2921.22(F)(1). (G)(4)

nISSSee id. §§ 2921.22(F)(1), (G)(5). (6)

n189 See id. § 2921.22(G)(2).

nl90 In the Young case, the Ohio Court of Appeals observed "in some instances misprision could present
complex questions under the modern application of the privilege against self-incrimination.” State v, Young, 220
N.h.2d 146, 151 (Ohio Ct App. 1966).

n191 484 N.E.2d 276, 279 (Ohio Ct. App. 1985).
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nl92 See K. at 277-78.

n!93 Id. at 279.

nl94 See id. at 279-SO. The defendant's conviction for child endangerment was upheld but remanded for re-
sentencing because the trial court imposed the maximum sentence without following statutory guidelines. See id.

at 279-SO.
nl95 425 N .E.Id 957 (Ohio Ct. App. 1950).
n 196 See id. at 958.
nl97 See id. at 958-59.

nl98 Id. at 95S.

nl99 Sec, e.g., Neb. Rev. Stat. § 28-1226 (1995) (making punishable as a Class 111 misdemeanor the failure
of any person who has knowledge of the theft or loss of explosive materials from his or her stock to report such
theft or loss to the police within twenty-four hours of discovery); Ariz. Rev. Stat. Ann. § 13-3009 (West 1989)
(making punishable as a class 3 misdemeanor the intentional failure of telecommunications workers to report to

prosecuting attorneys illegal wire-tapping coming within their knowledge).

n200 See, e.g., Haw. Rev. Stat. Ann. § 453-14 (Michie 1998) failure to make report within twenty-four
hours punishable by S50 to S 500 fine); Mich. Comp. Imwx Ann. § 750.411 (West 1991) (failure to report im-

mediately punishable as a misdemeanor).

n201 Compare Haw. Rev. Stat. Ann. §291C-19 (Michie 1998 Replacement Volume) (failure to report acci-
dent or bullet damage carries no penalty) and Mich. Comp. Laws Ann. § 257.623 (West 1990) (same) and Ala.
Code § 32-10-10 (1999 Replacement Volume) (same) with Ind. Code Ann. § 9-26-5-1, 9-26-5-2 (West 1992)
(failure to notify police within twenty-four hours of receiving motor vehicle with bullet damage punishable as a

Class C Infraction).

n202 See John E.B. Meyers, A Survey of Child Abuse and Neglect Reporting Statutes, 10J. Jitv. L 1lat II-
27, 62-72 (1986) (charts summarizing the obligations and penalties imposed by child abuse reporting statutes in
all fifty states). Prompted by the murder of Sherrice lverson, discussed infra Part VIII,C, Nevada enacted such a
law in 1999. Nev. Rev. Star. Ann. § 202.882 (Michie Supp. 1999). For comment on recent legislative efforts in
tins vein, see Marcia M. Ziegler, Nonfeasance and the Duty to Assist: The American Seinfeld Syndrome, 104

Dick. E Rev. 525 at 545-47 (2000).

n2()3 Illinois, as part of its "Bill of Rights lor Victims and Witnesses of Violent Crime Act" has a statute
making it the responsibility of victims and witnesses to aid in the prosecution of violent crime by (among other
things) making a timely report of a violent crime. Ill. Stat Ann. ch. 725, para. 120/7(a) (Smitli-Huid 1992).
There is no penalty for noncompliance with the statute and its only obvious purpose is to express public policy.

n204 Wash. Rev. Code Ann. § 9.69.100 (West 1998). The penally for a gross misdemeanor in Washington is
imprisonment for up to one year in county jail, or fine up to $ 5,000, or both. Wash. Rev. Code Ann. § 9.92.020
(West 1998). "Some commentators have referred to tins statute as a type of Good Samaritan law, However, from
the text of the statute, the purpose appears to be catching the criminal, not aiding the victim." Sungecta Jain,
How Many People Does it Take to Save a Drowning Baby?: A Good Samaritan Statute in Washington Stale, 74
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Wash. L. Rev. 11S1 at J193-94 n.l 14 (1999). The distinction between catching criminals and helping their vic-

tims is discussed infra Part VI.

n205 Susan .. Hoffman, Statutes Establishing a Duty to Report Crimes or Render Assistance to Strangers:
Making Apathy Criminal, 72 Ky. L J. 827 at 839-40 (1984). The Big Dan's case is discussed infra part VIII.B.

n206 Mass Gen. Lam Ann. ch. 268, § 40 (West 1990). Massachusetts has seen further egregious cases of
bystander indifference to rape and murder. See J. M. Lawrence, Crime Stoppers Gather Force, Boston Herald,
June 1. 1998 at 4 (a 1985 rape and a 1996 rape-murder shared the element of neighbors ignoring the crime as it

occurred). But it; ppears that this statute was not enforced in those cases.

n207 R.l. Gen. Laws § 11-1-5.1 (1994 Reenactment).

n20S The duty to report in Washington extends to, inter alia, arson, kidnaping, assault, and extortion as well
as rape, murder, manslaughter, and robbery, and also includes attempts, conspiracies, or criminal solicitations to
commit any of these crimes. See Wash. Rev. Cade Ann. § 9.94A.030(41) (West Supp. 2000) (defining "Violent

offenses").

n209 One could imagine a situation in which there is more than one victim of an enumerated violent crime
and the Massachusetts and Rhode Island statutes, by their literal terms, would impose on each victim the duty to

report, knowing that another was also a victim.

n210 Barry Siegel. Beyond the Reach of the Law, L. A. Times, Aug. 20, 1996 at Al (detailed report of the

incident).
n211 See id.

n212 See id.

n213 Sec Washington v. Soler and Twyman. Nos. 36068-0-1 * 36179-1-/, 1998 WL 300535 (Wash. Ct.
App. June 8, 1998) (unpublished opinion). Soler was also convicted but was then granted a new trial because of
ihe prosecutor's improper comments in closing argument. Id. at *4. Subsequently, he entered a plea agreement
by which lie was convicted of first-degree manslaughter. Jain, supra note 204, at 1195.

n214 See. e.g., Siegel, supra note 210; Nancy Bartley, Innocent Bystanders No More, Seattle Times, Dee.
13, 1996at BI.

n215 It should also be noted that, if Lcvick had received his injuries from a wild animal or an accidental
fall, not even a rule as broad as common law misprision of felony would require persons aware of his distress to

summon assistance. See inlra note 250 and accompanying text.

n216 Jim Brunner, Crime Laws Bear Names of Young Victims, Seattle Times, Mar. 31, 2000 at B4; Jenni-
fer McCoy, Joey Levick's Bill a Call for Decency, Seattle Times, Jan. 30. 1997 at B3; Bartley, supra note 214.

n217 One writer has criticized duty-to-rcscue statutes because they could be taken to endorse vigilantism.
See Wecnik, supra note 91, ut 1794-97. Cf. David C. Biggs. "The Good Samaritan Is Packing": An Overview of
the Broadened Duty to Aid Your Fellow Man, with the Modern Desire to Possess Concealed Weapons, 22 U.
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Dayton L Rev. 225 (1997) (arguing that duty-to- "escue statutes and an armed citizenry are a dangerous combi-
nation, and concluding that the former should be expanded while the latter should be curtailed).

n218 Vt. Stat. Ann. tit. 12, § 519 (1973). Note that, by its literal terms, the statute imposes an obligation of
rescue not only on eyewitnesses to another's peril but also on those who learn of another's peril indirectly. See
Jain, 'upra note 204, at 1192 (observing that Vermont does not limit the duty to rescue to persons at the scene of
an emergency but extends it to "anyone who 'knows' of another in piril.").

n219 433 A.2d 271 (Vt. 19S1). The defendant Joyce was accused of kicking his son in the head repeatedly in
front of witnesses. See id. at 272. The defense argued to the jury that any reasonable person would have done
something to stop the defendant if he had actually been trying to seriously injure his son. See id. at 273. The trial
judge instructed thejury that a person has no duly to try to stop a light occurring in his presence. See id. The de-
fense argued to the supreme court that the instruction was incorrect because the Duty to Aid the Endangered Act

imposes such a duty. See id.

n220 Id. at 273. Cf. Farrell v. People, 46 P. S41 at S43 (Colo. Ct. App. 1896) (reversing co viction of de-
fendant, who stood by and did nothing as a woman was robbed of herjewelry, under a repealed statute making
"a person who stands by, without giving such help as may be in his or her power to prevent a criminal offense
from being committed” an "accessory during the fact" because the indictment did not "set forth what act he
failed to do which he might have safely done."). It might be in one's power to prevent the commission of a
crime, but he itight succeed at the cost of his own life. He might readily be willing to interfere, but fail to do so,
because he ha: reason to believe that he could not act without exposing himself to danger. The law does not re-
quire him to ltizard his personal safety, If he does what he can without endangering himself, he is guiltless. Id.

n221 Tha the statute would not require personal intervention in a fight makes perfect sense, However, the
witnesses to ti e incident in the Joyce case did not try to summon assistance, either. Joyce, 433 A.2dat 273. The
jury instruction, and the supreme court's interpretation of the statute, while technically correct, should have ex-
pressed the di: tinction between personally intervening in a fight and calling for help from the authorities.

n222 See Daniel B. Yeager, A Radical Community of Aid: A Rejoinder lo Opponents of Affirmative Duties
to Help Strangers, 71 Wash. U. LQ . |, 24 n.l 14 and accompanying text (1993); Jay Silver, The Duty to Rescue:
A Reexamination and a Proposal, 26 Writ. & Mary L Rev. 423 at 423 426-27 (19S5).

n223 A./. Gen Laws § 11-56-1 (1994 Reenactment).

n224 Minn. Stat. Ann. § 604A.01 Subd. | (West 2000), Under Minnesota law. "Petty misdemeanor’means a
petty offense which is prohibited by statute, which does not constitute a crime and for which a sentence of a fine
of not more than S 2(90 may be imposed.” Id. § 609.02 subd. 4(a) (West Supp. 2000).

n225 Id. § 609.662 Subd. 3 (West Supp. 2000).
n220 1d. § 609.662 Subd. | (West Supp. 2000).

n227 1d. § 609.662 Subd. 4 (West Supp. 2(XX)).

n228 See Yeager, supra note 222, at 24 n. 114 and accompanying text.
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n229 Wis. Stat. Ann. § 940.34(2)(a) (West Supp. 1999). A violation is a Class C misdemeanor. See id. §
940.34(l)(a) (West Supp. 1999). A Class C misdemeanor is punishable by a fine not to exceed $ 500 or impris-
onment not to exceed thirty days, or both. See id. § 939.51(3)(c) (West Supp. 1999).

n230 1d. § 940.34(2)(d) (West Supp. 1999).

n231 Sec State v. La Plante. 521 N.W.2d 448, 451 (Wis. Ct. App. 1994) (affirming conviction under the

statute).

n232 See id.

n233 See id. at 449; sec also Kristina M. Knapcik, Unlike Nevada, Witnesses Here Face Law, Milwaukee J.
Sentinel, Sept. 9, 199S at 7 (contrasting the Iverson murder).

n234 See id.
n235 See La Plante. 521 N.W .ld at 449.
n236 See Knapcik. supra note 233.

n237 See La Plante, 521 N.W.2d at 448.
n238 Id. at 450-51.

n239 Sec id. at 452.

n240 Haw. Rev. Stat. Ann. § 663-1.6 (Michie 1995 Rclacemcnt Vol.) (captioned "Duty to assist"). The pen-
alty for a petty misdemeanor is a fine up to $ 1,000 and imprisonment for up to thirty days. Haw. Rev. Stat. Ann.
§§ 706-640(5) ("Authorized fines"), 706-663 ("Sentence of imprisonment for misdemeanor or petty misde-

meanor") (Michie 1999 Replacement Vol.).
n241 See Hoffmann, supra note 205, at 841.

n242 Fla. Stat. Ann. § 794.027 (West 2000). In Florida, a misdemeanor of the first degree is punishable by a
definite term of imprisonment not exceeding one year or a fine not exceeding S 1,000 or both. See id. §§

775.082(4)(a) & 775.083(1)(d) (West 2000)”
n243 R.I. Gen. Ltws § 11-37-3.3 (1994 Reenactment).
n244 Sec supra note 100 and accompanying text.
n245 See supra notes 222-223 and accompanying text.

n246 See supra note 207 and accompanying text.
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n247 The perverse result of the Rhode Island legislative scheme is that a person who mutely witnesses a
rape and murder is subject to a lesser penally than a person who mutely witnesses a rape only, since a live victim

can file a complaint while a dead victim cannot.

n248 See Yeager, supra note 222, at 28-29 ("The duty to rescue will most often require prompt reporting;
thus, the two different types of laws [duty-lo-rcscue and duty-to-report] would have substantially the same ap-
plication and effect."). See also. Heyman, supra note 6, at 747 ("the citizens duty to act [per a duty to rescue]
would often be satisfied by calling for emergency assistance from the police, fire department, or rescue services.
An individual would be required to intervene directly in an emergency situation only when there was no time to
obtain governmental assistance."); Melody J. Stewart, How Making ihe Failure to Assist Illegal Fails to Assist:
An Observation of Expanding Criminal Omission Liability, 25 Am. J. Crim. L 3S5, 413-14 (1998) (observing
that, in "situations involving imperiled strangers who are victims of crime," a statutory duty to rescue imposes

no greaier burden than a statutory duly to report).

n249 Hence, it is erroneous, or at least imprecise, to categorize both knds of laws as "duty to aid" statutes.
See Biggs, supra note 217, at 231. See also Stewart, supra note 248, at 413 n.142 ("it should be made clear that
general duty-to assist laws are different from crime reporting laws.").

n250 See Jain, supra nole 204, at 1193 (comparing the Wisconson statute with the Vermont and Minnesota
statutes and noting that the former, unlike the latter two, would impose "no duty to aid a drowning baby or a
stranger having a heart attack."). See generally John T. Pardun, Good Samaritan Laws: A Global Perspective, 20
Loy. L.A., Int'l & Comp. L.J. 591 at 594, 599-600 (1994) (noting the distinction between a general duty lo assist
and a duty to act only with regard to criminal conduct); Biggs, supra note 279, at 231,244 (noting the distinction
between statutes covering "Acts of God" and those covering acts of criminal agents); Jessica R. Givclber, Im-
posing Duties on Witnesses to Child Sexual Abuse: a Futile Response to Bystander Indifference, 67 Fordham L

Rev. 3169. 3192 (1999) (same).
n251Sec Minnesota v. Carter, ! 19 S. Ct. 469 al 482 (1998) (Ginsburg. J., dissenting).

n252 Still, a witness reporting duty specific to criminal violence is perhaps more likely to focus a witness to
a crime in progress on his or her legal obligation to summon assistance than would be a generic rescue statute

applicable to any emergency .
n253 See supra Part 1V.B.

n254 It must be emphasized that the following discussion addresses the duty to report crime, not a duty to
rescue victims of crime. Many other commentators have taken the reverse approach. See Ziegler, supra note 202,

at 556-57 (proposing a statute to provide that ijt shall be a crime for witnesses to violent actions to deny assis-

tance to victims of such act'ons."); Jennifer Bagby, Justifications for State Bystander Intervention Statutes: Why
Crime Witnesses Should be Required to Call far Help, 33 hul. L Rev. 571, 585, 586 (stating that "[r]athcr than

focusing on the need to capture criminals, ‘Bad Samaritan' statutes should direct attention lo the plight of the vic-
tims of crime and the need to intervene in order to render assistance to those in danger"). Id. at 586 (proposing a

statute to require "bystander intervention by reporting specifically enumerated crimes in order to aid the crime

victim.").

n255 See Howard, supra note 7, at 754 ("[T]hc scope of misprision, if the traditional statements arc taken
literally, is absurd . ..."). See also Williams, supra note 7. at 423 (calling the offense, as defined by authoritative
commentators, "unreasonably wide"); P. R. Glazcbrook, supra note 26, at 311 ("The long-standing criticism that
misprision is an impracticably wide crime remains unanswered."); Mullis, supra nole 36, al 1111- 12 (submitting
that the common law crime of misprision, if applied to all felonies, makes difficult the protection of individual
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rights and needs, and further venturing that appropriate limits on the felonies that must be reported would cure

such difficulties).

n256 See Broeder, supra note 15, at 88-89; Gerald E. Lynch, The Lawyer as Informer, 1986 Duke L.J. 491
at 535 (1986).

n257 See Case and Comment [1961] Critn. L Rev. 483 at 485 (1961) ("[I]t is clear that many respectable
persons and inslitutions-banks, schools, universities, trade unions, etc., and their offieers-commit the crime regu-
larly. It is no answer to such a point to say that it isonly in exceptional cases that a prosecution will be brought.
The law-abiding citizen should not have to depend on the benevolent exercise of a discretion for his freedom
from prosecution."); Allen, supra note 3, at 53 ("[I]l is perturbing that the police have the right to institute prose-

cutions which would revolt common sense.").

n258 Sec, e.g., Norvall Morris, An Australian Letter. 1955 Crirn. L Rev. 290 at 293 ("Ultimately, the re-
pression of crime is a community responsibility, and the existence and occasional prosecution of this offence ex-
presses and underlines this truth."); Goldberg, supra note 79 at 150 (“[EJven apart from its immediate practical
consequences, its existence might renew a sense of communal responsibility, the present lack of which isa ma-
jor element of our most pressing concerns."); Kelly, supra note 102 at 230 ("die possible harshness that the re-
tention of the offense might cause is not sufficientjustification loi its abrogation. The harshness of the rule is
more than alleviated by the benefits society would I'kely derive from its retention."); Frankel, supra note 59, al
419 ("[SJociety must rely upon reports and information from private citizens. This being true, there are definite
social advantages in a rule which declares a public obligation to give such information.") and al 421 ("One might
ask. however, whether the advantages from threatening to punish are more than offset by the disadvantages in
enforcing (or failing to enforce) the threat?"). Among the authorities endorsing abolition of misprision in favor
of laws against crimes that require some affirmative act are Recent Case, 54 Han'. L Rev. 506 at 506-07 (1941);

Recent Decision, supra note 5, at 172; Glazebrook, supra note 26, at 308.

n259 Cf. Hoffman, supra note 205 at 841 (criticizing the "unduly restricted scope"” of the analogous Rhode
Island statute because "other serious crimes pose an equally dangerous threat to society.").

n260 See Morgan, supra note 5, at 95 ("The citizen's duty set out in m'oprision is certainly of a high political
and moral character, but any punishment for failure to carry out this duty would seem to be best determined by
the legislative branch of government, rather than under common law rules which arose in answer to problems of
a society very different from our own."). Cf. Glazebrook, supra note 26, at 308 (staling, in reference lo the Sykes
case, that a statutory provision "would have been preferable to the recognition of a vaguely defined common law

offence embracing much misconduct which no Englishman finds reprehensible.").

n261 Sec Paul H. Robinson. Criminal Law Defenses: A Systematic Analysis, 82 U. Colo. L Rev. 199 at
267-68 ti.61 (1982). In ajurisdiction retaining common law crimes, any court passing on misprision of felony in
a case of first impression must make several preliminary determinations. First, it must decide if the crime existed
at common law. Second, it must decide if the crime was adopted into the jurisdiction's criminal law by the recep-
tion statute or clause in force. Third, it must decide if the crime remains a valid indictable offense at the present
time. Fourth, it must decide if willfulness or an evil intent (or even an affirmative act) is an essential part of the
offense. There is a conflict of authority on each of these matters. Thus, the first prosecution for common law
misprision of felony in a given jurisdiction is always a test case. The crucial issue is not the defendant's conduct
but whether the court will hold the crime lo be part of the jurisdiction's law. The court decides alter the fact
whether to embrace a doctrine which makes criminal the defendant's alleged omission. In substance, the prose-
cution asks the court to criminalize the defendant's omission ex post facto.

n262 Mualc. supra note 7, at 212 (1975). A statute which encompassed the full breadth of the common law
offense, recycling the oblique formulations of the crown law writers, would be impermissibly vague. See Hoff-
man, supra note 205 at 850; Wood, supra note 79 at 303 ("It has long been one of the fundamental principles of
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the common law that the provisions of a penal law should be certain and clear, not couched in such vague terms
that it constitutes a dragnet to entangle anyone a particular court and jury can be persuaded to envelop in it. It is
submitted that the definition of misprision of felony propounded in Sykes v. D.P.P. isjust such a dragnet type of
law that, had it appeared in a penai statute, these same Lords would not have hesitated to criticize the draughts-
manship.") (footnotes omitted). Cf. Mealc, supra note 7, at 202 n.17, 205, 206, 212 ("Reasonableness also re-
quires greater specificity [in a misprision statute) in light oT the characteristic vagueness of the crime of mispri-

sion.").

n263 A skeptic might ask: under what circumstances is itjust to penalize someone for steadfastly minding

his or her own business?
n264 See supra note 86 and ae.mpanying text.

n265 See Model Penal Code §§ 210.2(1), 2.210.3(1), 2.210.4(1) (Official Draft 1962).

n266 Glazebrook, supra nole 26, at 316.
n267 Mullis, supra note 36. at 1117 (footnote omitted).
n268 See Webster’s New Collegiate Dictionary 1350 (9th ed. 1989).

n269 See Glazebrook, supra note 26 at 316 ("[I|fa man is to be punished for not doing something, he ought

to know precisely what is expected of him.").

n270 See id. at 313 (considering, as per common law misprision of felony, when the duty to reveal a felony

arises and how such duty may be discharged).

n271Cf. Yeager, supra note 222, al 30 (comparing current crime reporting statutes to common law mispri-

sion of felony).
n272 See supra notes 64-65 and accompanying text.
n273 Mullis, supra note 36, at 1117.
n274 Glazebrook, supra note 26, at 313 (footnote omitted).

n275 One might witness actions in the execution of a crime (burglars disguised as furniture movers clearing
out a house) without actually gaining knowledge of a crime. A person, who failed to report such activity does
not violate a duty to report crime any more than a person who unwittingly gives a victim a drink another has
laced with poison, commits murder. Witnessing a crime is conceptually distinct from witnessing suspicious
criminal activity. Cf. Silver, supra note 222, at 431 n.56 ("Our police should be called lo investigate not only un-
ambiguous instances of criminal activity, but also situations in which there is reasonable suspicion that a crime
is occurring."). A rule extending the reporting duty to witnesses of suspicious activity would be quite cumber-

some.

n276 See Wcnik, supra note 91, at 1800 ("By limiting its application to those persons who have actually
witnessed a felony, the proposed statute avoids the potential for overbroad coverage."); Mealc, supra note 7, at
212 ('j Ijt is necessary that any rational misprision statute demand that the reporter's knowledge of the crime be
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the result of direct, personal observation, in order to guarantee greater accuracy in reporting as well as to avoid

placing too burdensome a duty on the would-be reporter.").

n277 Hoffman, supra note 205, at 842.

n278 See Lynch, supra note 256, at 523-27 (approving of existing law for not requiring the victim to make
an unsolicited report of a crime); Glazebrook, supra note 26 at 311 ("It is, furthermore, particularly difficult to
defend a law which indiscriminately adds to the injuries of the victim of a crime the penalties of the criminal law
should he or she wish to forgive and forget."). The dilemma of a rape victim compelled to make a report can be
particularly acute. See Hoffman, supra note 205, at 843. ("[A] crime reporting statute should clearly exempt a
rape victim from the statutory duties of a witness."). Cf. Howard, supra npte 7, at 755 (offering hypothetical ex-
ample involving rape victim to illustrate the difficulty of circumscribing the crime). However, the same concerns
extend to victims of other crimes, as well. See l.ynch, supra nole 256, at 523 n.126 and accompanying text.

n279 See Lynch, supra note 256, at 527-2S. See also Glazebrook, supra note 26, at 311 ("X says to B: 'l
stole some money yesterday; will you help me repay it?' B is a friend of X; he wished to know nothing of X’s
misdeeds; and yet he is to be a criminal if he docs not betray him.").

n280 Cf. Glazcbrook, supra note 26, at 311 ("A says to B 'Did you know that X stole a book from the li-

brary last week?' Adding appropriate circumstantial details .... [T]he duly to act arises not because of willing

assumption of responsibility, the occupation of an office, or the ownership of properly but because of the mere
possession of certain knowledge-knowledge possessed accidentally and undesired knowledge which may indeed

have been acquired through some malevolent person.”).

n281 Consider the case of an individual who, without witnessing a crime, hears a killer's confession exoner-

ating a wrongly accused person.

n282 A duly to summon help for injured or otherwise endangered persons in circumstances such as those
presented by the Joey Levick case, discussed supra Fart 1V.B, is a different matter, most appropriately addressed
by a duty-to-rcscue statute of the type enacted in Vermont, Rhode Island, and Minnesota. See supra Part V.A.

n283 Cf. Frankel, supra note 59, at 421 (1965) ("Is it then a matter of sound policy lo expect citizens to in-
form authorities concerning other people's crimes? The answer would seem to depend, as the Law Lords [in the
Sykes case] recognize, upon the nature of the crime. Certainly, we are incensed by the failure to prevent or re-
port violent and other serious crimes which result in injuries to other persons or demonstrate that the criminal is
a continuing threat to the public.") (footnotes omitted). See also Lynch, supra note 256, at 532-34 (observing
that one's view of an informant's actions depends in large part on the gravity of the offense disclosed).

n2S4 See Mullis, supra note 36. al 1111-12 ("It seems then, that the common law crime of misprision should
no longer exist if it is applied to all citizens and to all felonies, as has traditionally been the case.” Id. at 1112.).
See also Broeder, supra note 15, at 90 ("And who but one knowledgeable in the law can in most cases draw the
line between felony and misdemeanor and know with some assurance even if he recognizes what conduct theo-
retically constitutes a felony whether one has in fact and in law been committed?")- Even writers who are favor-
able to comnu n law misprision of felony obliquely concede the preferability of a more limited reporting duty.
See Goldberg, supra note 79, at 150 ("If limited by its terms to serious crimes, perhaps only serious crimes
against the person, few injustices are likely to result.”) (footnote omitted). A writer criticizing the Holland deci-
sion for giving insufficient weight to strong policy considerations favoring retention of common law misprision
makes no attempt to justify the crime’ application to drug felonies, as was the case in Holland. Instead, he in-
vokes the famous Kitty Genovese incident (discussed infra Fart VIII.A) and posits that a known duly to inform
police could operate to save victims in similar situations. Kelly, supra note 102, at 229-30. This line of reasoning
supports a reporting duty applicable to crimes against the person, but not a rule embracing all felonies.
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n285 Shannonhouse, supra note 35, at 61-62 ("Ifone further contemplates that state laws classify many se-
rious crimes a misdemeanors and many relatively petty offenses as felonies, the limitation of misprision to felo-
nies seems indefensible.") (footnote omitted); sec also Glazebrook, supra note 26, at 312 ("There may be crimes
where the protection of the public requires that each offender be brought to justice however reluctant his victim,
his friends, or those who have him in their care, may be to do so, but the line which separates them from all
other offences is not the line which separates felonies from misdemeanors."). Pope v. State, 396 A.2d 1054 at
1075 (Md. 1979) (quoting Glazebrook and adding "this is particularly true with respect to Maryland where tiie
distinction between felony and misdemeanor is a hodgepodge, following neither rhyme nor reason."),

n286 See supra text accompanying notes 65-66.

n287 Wenik, supra nole 91, at 1800 n.100. Wenik considers reporting laws limited to violent crimes to be
"too narrowly drawn" because "such important categories of crime as burglary and auto theft are not within their

ambit.” Id. at 1804.

n288 Mullis, supra note 36, at 1111.

n2S9 See id. at 1112. "These crimes are of such a basic nature that it is difficult to conceive of anyone hav-

ing any moral quandaries about them." Id.

n290 Id. "Thus, a two-fold limitation on the crimes to which misprision would apply is suggested-the crime
must be one of the English common law felonies and it must be of such a serious nature that a reasonable man
would consider it his duty to inform the police. By limiting misprision in this manner, the crime would be man-
ageable enough to warrant a definite reappraisal of its potential usefulness.” Id. at 1113 (footnote omiltea,.

n291 See Mealc, supra note 7, at 212 ("It is also necessary to limit the crimes capable of concealment under

the statute to only the most serious.").

n292 See id. al 213 ("Murder arson, kidnaping, robbery, burglary or aggravated assault"); Hoffman, supra
note 205, at S64 ("murder, rape, kidnaping, robbery, or arson").

n293 Cf. John H. Scheid, Affirmative Duty to Act in Emergency Situations - The Return of the Good Sa-
maritan, 3 J. Mar. J. of Prac. And Proc. lat 13 ("A's duty to act for B's protection should not be extended to
property. A new rule should be addressed only to the most pressing problem, the most flagrantly immoral.").

n294 See supra text accompanying notes 2C4, 206-207.

n295 Sec supra text accompanying note 242 (Florida's rape reporting statute limits its application to persons
with “the present ability to seek assistance for the victim or victims ....").

n296 Hoffman, supra note 205, at 843, 864.

n297 A statute or proposal considering only the danger to the reporter personally or his family or houscholJ
is too narrow, See, e.g., Wash. Rev. Code Ann. § 9.69.100(4) (West 1998); Mealc, supra note 7, at 212, 213;
Wenik, supra note 91 at 1800 n.100. The reporting duty should be suspended until a report can be made without
endangering oneself or other innocent persons. See, e.g., Mass, (Jen. Laws Ann. ch. 268, § 40 (West 1990); R.I.

Gen. Laws § 11-1-5.1 (1994 Reenactment).
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n298 After decades of ever-expanding usage across the country, "911" became the officially established
universal emergency telephone number throughout the United States by congressional enactment in 1999. Wire-
less Communications and Public Safety Act of 1999 8 3(a), 47 U.S.C. § 257(e)(3) (West Supp. 2000).

n299 See Wash. Rev. Code Ann. § 9.69.100(I)(c) (West 1998).

n300 Cf. In re Stitchtcnoth, 425 N .E.Id 957, 95S (Ohio Ct. App. 19S0) (bystander notified person at the
front desk of a skating rink of a stabbing on the business premises). A person trying to make a report of a crime
may retreat to a place open to the public and ask an employee there to call authorities or allow access to a tele-
phone for the purpose of making the call. Employees who refuse to cooperate with a person trying to discharge
his or her reporting duty should be held civilly liable to the victim of the crime in question, together with the
employer. Cf. Soldano v. O'Daniels, 190 Cal. Rptr. 310, 311-12, 315-17 (Cat. Ct. App. 1983) (reversing sum-
mary judgment dismissal of a wrongful death complaint against a bar owner whose bartender allegedly refused
to allow a good Samaritan access lo a telephone to notify police of a threat made against the life of a patron in
another bar later murdered by the issuer of the threat). For discussion of Soldano, see Beverly Ann Seagraves,
The Duty to Rescue in California: A Legislative Solution?, 15 Rac. L. J. 1261 at 1273-75 (1984); Hoffman, su-

pra note 258, at 835-37. See also Ziegler, supra note 202, at 541-42.
n301 Sec Mass. Gen. Laws. Ann. ch. 268, § 40 (West 1990).
n302 See Ohio Rev. Code Ann. § 2921.22(a) (West 1997).

n303 S.D. Codified Laws § 22-11-12 (Michie 1988).

n304 Police nonfeasance is a risk that no reporting duty can eliminate. See, e.g.. Estate ofSinthasomphone
v. Milwaukee, 838 F. Supp. 1320, 1322-24 (E.D. Wis, 1993); Estate ofSinthasomphone v. Milwaukee, 7S5 F.
Supp 1343, 1345 (E.D. Wis. 1992) (police, summoned by a 911 caller in a phone booth to help a naked, bleeding
boy reeling down the street, instead returned the youth to the clutches of a cannibalistic serial killer posing as his
companion and threatened to arrest good Samaritans who attempted to inform them of the truth of the situation).
For an account of an especially galling episode of futile crime reporting, see Bryn Freedman & William Knoc-
delseder, In Eddie's Name: One Family's Triumph over Tragedy, 56-57, 59, 61. 65 (Faber & Faber, 1999). In
1994, a gang of armed teenagers rampaged through a Philadelphia neighborhood, killing one youth and injuring
others. Id. at 172. At least fourteen 911 emergency calls repoiting the riot were logged, but the city's superannu-
ated dispatch system delayed a police response for more than two hours. Id. at 65, 130-32.

n305 Wash. Rev. Code Ann. § 9.69.100(3) (West 199S).

n306 Cf. Shannonhouse, supra note 35, at 67-69 (discussing whether or not an ineffective attempt to com-
municate knowledge of a felony to authorities should be a good defense under the federal misprision statute).
However, the old maxim "if at first you don’t succeed, try, try again" retains its force. A person who has been
unable lo get through on a telephone should not ignore the chance to personally notify a passing patrolman. Id. at

68.

n307 See. e.g., Lynch, supra note 256, ul 527-32, 533. Among writers who have considered the question,
there is a general agreement that those who fail to inform against close family members should not suffer crimi-
nal sanctions. Broeder, supra note 15, at 85-89; Glazebrook, supra note 26, at 316-18; Meale supra note 7, at
212,213 (statutory proposal for reporting duty woulJ exempt the "spouse, parent, child, brother, sister, grand-
parent, or grandchild of the actor”). Cf. Shannonhouse, supra note 35. at 76 (discussing applicability of the mter-
spottsal privilege to prosecutions under the federal misprision statute).
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n308 See, e.g., Ohio Rev. Code Ann. § 2921.22(F)(6) (West 1997) (exempting rape counselors from the
crime reporting duty). 1989 Md. Att'y Gen. Ann. Rep.128 (July 18, 1989) (responding to inquiry as to whether a
rape crisis center employee must report to police knowledge ol'a sex crime committed against an adult).

n309 As one writer observed; [/ ] vague rule compelling action would tend to compel action far beyond the
borders of the rule since people would tend to act in all doubtful cases in order to be on the safe side of the law.
This danger is compounded because of the "aura effect” of any criminal mandate or proscription. Any criminal
law which is effective in deterring crime also has the effect of deterring conduct not criminal, but bordering on
the fringe of criminality.... The aura effect is the principle factor in making misprision offenses socially disad-
vantageous. Although the ordinary citizen certainly can be expected to know what he should do when he has in-
formation about a crime, he still must speculate on what constitutes such information, e.g., mere suspicion or
guess. To be safe from prosecutions and to obey the law, citizens would have to resolve their doubts in favor of
informing and the conscientious citizen would be acting in a manner indistinguishable from the intermeddling

snoop. Frankel, supra note 59 at 425-26.

n310 See Commonwealth v. Lopes. 61 N.E.2d. S49, S50-52 (Mass. 1945); see also Commonwealth v. Slow-
ed, 449 N.E.2d 357 (Mass. 19S3).

n311 See State v. Wardlow, 4S5S4 N.E.2d276, 277-80 (Ohio Ct. App. 1985).
n312 See State v. Conquest, 377 A.2d 1239, 1240-43 (N .J. Super. Ct. Law Div. 1977).
n313 See State v. Biddle, 124 A. 804 (Del. 1923).

n314 See State v. Michaud, 114 A.2d 352 (Me. 1955).

n315 See Holland v. State, 302 So.2d 806, S07-10 (Fla. Dist. Ct. App. 1974); Kell).supra note 102, at 222.
n310 See Pope v. State. 396 A.2d 1054, 1058-60 (Md. 1979).

n317 See State v. Carson. 262 S.E.2d 9/8. 919-20 (S.C. 1980).

n318 See In re Stichtcnoth, 425 N.E.2d 957, 958-59 (Ohio Ct. App. 1980).

n319 The account of the crime most often cited is that given by the New York Times shortly after thefact,
Martin Gansberg, 37 Who Saw Murder Didn't Call Police, N.Y.Times, Mar. 27. 1964, at 1l and elaborated upon
by the paper's then- Metropolitan Editor in a small book, A. M. Rosenthal, Thirty- Eight Witnesses (1964). This
account has Mosley making three separate attacks on Genovese, retreating and returning twice before delivering
the fatal wounds. Id. at 29-40. But see id. at 78-79 (describing attacker as retreating and returning only once).
However, a later and apparently more accurate account appears in a book by a former Chiefof Detectives for the
New York Police Department, who was a deputy inspector in Queens at the time of the murder. Albert A. Seed-
man & Peter Heilman, Chief! 109-46 (1974). It describes only two attacks, with Mosley leaving and returning
only once. A recounting of the crime consistent with this latter version appeared in the New York Times in a
piece about the twentieth anniversary of the crime. Maureen Dowd, The Night that 38 Stood by as a Life Was

Lost. N.Y. Times, Mar. 12, 1984 at BI.



Page 49
41 Brandeis L.J. 697, *

n320 See Seedman, supra note 319, al 115-16, 133; Moseley v. Scully, 90S F. Supp. J 120, 1124 (E.D.N.Y.
1995) (recounting Moseley's trial testimony).

n321 See Seedman, supra note 319, al 116, 133.

n322 See Moseley, 90S F. Supp. at 1124; Seedman, supra note 319, at 116.
n323 See Moseley, 90S F. Supp. at 1124; Seedman, supra note 319, at 116, 133.
n324 See Seedman, supra note 319, at 117.

n325 See Moseley, 90S F. Supp. at 1124; Seedman, supra note 319, at 117, 133.
n326 See Seedman, supra note 319, at 117-18.

n327 See id. at 134; Moseley, 90S F. Supp. at 1124.

n328 See Seedman, supra note 319, at 118; Moseley, 90S F. Supp. at

n329 See Seedman, supra note 319, at 135.

n330 Sec id. at 120.

n331 See id. at 135.

n332 See id. at 11S; Rosenthal, supra note 319, at 37, 74-75.

n333 See Seedman, supra note 319, at 118; Rosenthal, supra note 319, at 36, 69.

n334 See generally, Rosenthal, supra note 319, at 27- 29, 40-45, 72-73. Although the crime predated the ad-
vent of the 911 system, the witnesses could have reached the police simply by dialing "0" for operator. Id. at 40,
59, 67.

n335 See Kelly, supra note 102, at 121-23; Rosenthal, supra note 319, at 42, 79, 80, 82.
n336 Rosenthal, supra note 319, at 37, 79.

n337 See Seedman, supra note 319, at 145.

n338 Although the victim is deceased, the author respects the judgment of othci ell-acquainted with the

case to leave her name unstated, even though it is by now a matter of public record. Helen Benedict, Virgin or
Vamp: How the Press Covers Sex Crimes 119 n* (1992); interview with the Honorable William G. Young,
United States District Court for the District of Massachusetts (Feb. 1999) (then presiding state courtjudge at

criminal proceedings).
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n339 Sec Thomas Farragher, Widely Watched Mass. Trial Reshaped Society's Attitude Toward Rape Vic-
tims, The Boston Globe, Oct. 18, 1999, al Al ("Crimes of the Century" series); Benedict, supranote 338 at 91;
Videotape: Excerpts from the Big Dan's criminal trial (on file with the Harvard LawSchool Audiovisual De-

partment).
n340 See Benedict, supra note 33S; Videotape, supra note 339.
n341 See Farragher, supra note 339; Videotape, supra note 339; Benedict, supra note 338.

n342 See Benedict, supra note 338, at 93-94. See, e.g.. The Tavern Rape: Cheers and No Help, Newsweek,
Mar. 21, 1983 at 25 ("As she struggled - screaming 'Stop ... | want to get out," and pleading for help from others
at the oval bar - several of them reportedly lifted her onto the pool table and raped her again and again to the

cheers and applause of the other bar patrons.").
n343 See Benedict, supra note 338; Videotape, supra note 339.

n344 See Benedict, supra note 33S.
n345 See Farragher, supra note 339; Interview with Judge Young, supra note 339.

n346 See Commonwealth v. Vieira, 519 N.E.2d 1320 (Mass. 19SS); Commonwealth v. Cordeiro, 519
N.E.2d 132S (Mass. 19SS); Melinda Beck, Rape Trial: 'Justice Crucified"?, Newsweek, Apr. 2, 1984 at 39; Far-
ragher, supra note 339; Videotape, supra note 339. The Supreme Judicial Court of Massachusetts unanimously

affirmed all of the convictions.

n347 See Benedict, supra note 338, at 137-39; Farragher, supra note 339.

n34S See Farragher, supra note 339.

n349 Benedict, supra note 338, at 139. Some patrons may have departed before police arrived. Id. at 138.

n350 See Heyman, supra note 6, at 67S n. 17 & 6S9 n. 66. It is not clear that a rescue or reporting law would
have been apposite to the situation at Big Dan's. Some among the accused perpetrators may have, by intimida-
tion, prevented others at the scene from calling for help. Videotape, supra note 339. Interview with Judge
Young, supra note 338; telephone interview with the Honorable Robert Kane, Massachusetts District Court
Judge (Mar., 1995) (prosecuting attorney al criminal trial). See also Benedict, supra note 338, at 93, 125 (bar-
tender indicated that his fear of the perpetrators prevented him from alerting the authorities). What is more, ver-
bal encouragement of a crime is an affirmative act. making one liable as a criminal accessory. See Anderson v.
State. 516 S.E.2d 315, 316 (Ga. Ct. App. 1999) (verbal encouragement of a shooting). See generally, Wayne R.
LaFavc & Austin W. Scott, Jr., Substantive Criminal Law 8§ 6.7(a) (1986) ("One may become an accomplice ..,
by words or gestures ofencouragement....") (footnote omitted).

n351See Farragher, supra note 339; Benedict, supra note 338, at 140-41.

n352 See Good Samaritan Law Sought, Chi, Trib,, Sept. 16, 1998, at 3 (Michigan); Stacy Finz, Killing of
Girl, 7, in Casino Spurs Good Samaritan Bills, S. F. Citron., Dec. 9, 199S, at A21 (California). See also Patrick
McGrcevy, City: Punish 'Bad Samaritans', L. A. Daily News, Sept. 16, 1998, at 3 (California). The U.S. Con-
gress considered a bill called the "Sherrice Iverson Act,” which would have conditioned a state government's re-
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.eipt of certain federal funds in the future on enactment and enforcement of a generally applicable duty to report
sexual abuse of a child. S. 793, 106th Cong. (1999). The press reported on these legislative efforts with pro-
nounced skepticism. See Maura Dolan, Good Samaritan Laws Are Hard to Enact, Experts Say, L. A. Times,
Sept. 9, 1998, at Al. Dan Reed, Experts Warn About Impact of Proposed Good Samaritan Laws, Dallas Morn-
ing News, Sept. 6, 1998, at 44A. Cf. Caren Benjamin, Lawyers Say Care Needed in Writing Good Samaritan
Law, Las Vegas Rev.-J,, Sept, 13, 1998 at IB (discussing potential problems with mandatory child abuse report-

ing laws proposed after the murder of Iverson).

n353 See Joshua Hammer, Shunned at Berkeley, Newsweek, Oct. 19, 1998, at 70; Norma Zamichow, The
Fractured Life of Jeremy Strohmeyer, L. A. Times, July 19, 1998, at Al.

n354 See Hammer, supra note 353, at 70; Zamichow, supra note 353. The two young men were regarded as
high achievers in school, but together they manifested an ugly predilection for lawless mischief. See also Caren
Benjamin, Friend: Cash Witnessed Sex Assault, Las Vegas Rev.-J., Sept. 17, 1998, at IB; Zamichow, supra note
353, (Cash and Strohmeyer participated in assaults, vandalism, and binge drinking).

n355 See Hammer, supra note 353, at 70; Zamichow, supra note 353; 60 Minutes: The Bad Samaritan (CBS
television broadcast, Sept. 27, 199S).

n356 See Zamichow, supra note 353. He recounts being impaired by a combination of prescription am-
phetamines and alcoholic beverages. 20/20: A Murderous Encounter (ABC television broadcast, Oct. 30, 199S);
Las Vegas Rev.-J,, Documents of Record: Jeremy Strohmeyer Statement, available at <http://www.lvrj.com/lvrj
home/news/packages/ strohmeyer/stalement.htm!> [hereinafter Strohmeyer Statement] (visited Aug. 29, 2000).

n357 See Las Vegas Rev.-J., Documents of Record: GrandJury Testimony <http://www.lvrj.com/lvrj
home/news/packages/strohmeyer/transcrip t.html> (testimony of surveillance officer) (visited Aug. 29, 2000).
Cash would reemerge in two minutes but Stromeyer would not exit for almost twenty-four minutes and Sherrice

never came out alive. Id.
n35S See Las Vegas Rev.-J., Documents of Record: Grand Jury Testimony <http://www.lvrj.com/lvrj
home/news/packages/strohmeyer/transcrip t2.htmlI> (testimony of David Cash) (visited Aug. 29, 2000); 20/20.

supra note 356, Zamichow, supra note 355.

n359 Las Vegas Rev.-J., supra note 356. Strohmeyer says he became enraged, 20/20, supra note 356. Cash
says he registered only a moderate pique. Las Vegas Rev.-J., supra note 356.

n360 Las Vegas Rev.-J., supra note 356; Hammer, supra note 353; 60 Minutes, supra note 355.

n361 Las Vegas Rev.-J., supra note 356; Hammer, supra nole 353.
n362 Las Vegas Rcv.-J., supra note 357 (testimony of county coroner medical examiner).

u?63 See Ziegler, supra note 202, at 526-27 ("Across the country, letters in opinion columns, editorials in
newspapers, and magazine articles have called for David Cash to be formally prosecuted for his behavior.")
(footnote omitted); Cynthia Tucker, Everyone Should Be Accountable for Children's Safety, Atlanta J.-Const.,

Sept. 6, 1998, at R5 (editorial).

n364 Las Vegas Rev.-J., supra note 356; 60 Minutes, supra note 355.
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http://www.lvrj.com/lvrj%e2%80%a8home/news/packages/strohmeyer/transcrip%20t2.html
http://www.lvrj.com/lvrj%e2%80%a8home/news/packages/strohmeyer/transcrip%20t2.html

Page 52
41 Brandeis L.J. 697, *

n365 Las Vegas Rev.-J., supra note 356; Hammer, supra note 353.

n366 20/20, supra note 356; Strohmeyer Statement, supra note 356.

n367 See id.

n368 See id.

d.

n369 See

d.

n370 See

n371 See id.

n372 Days later, Strohmeyer was arrested shortly after attempting a suicidal overdose. Zamichow, supra

note 355. His stomach was pumped, arid he gave police an account of the crime that included details of the sex-
ual molestation. Caren Benjamin, Officer Testifies About Strohmeycr's Constitutional Rights, Las Vegas Rev.-
J., lan. 28, 1998 at 2B; Caren Benjamin, Doctor Testifies Strohmeyer Was Lucid as He Confessed, Las Vegas
Rev.- J., Jan. 6, 1998 at IB; Las Vegas Rev.-J., Documents of Record: Jeremy StrohmeyerArrestR

e porthttp://www.lvrj.com/lvrj homc/news/packages/strohmcyer/stroh/one. html (visited Aug. 29, 2000). He
skewed his confession to conceal Cash's presence. 20/20, supra note 356; Strohmeyer Statement, supra note 356.
He maintains that he still had no genuine recollection of these details, but simply improvised a narrative from the
information he got from Cash, news reports, and leading questions from his interrogators. 20/20, supra nole 356;

Strohmeyer Statement, supra note 356

n373 Norma Zamichow, Strohmeyer Friend Saw Him Molest Girl, Classmates Say, L.A. Times, Sept. 16.
1998 at Al.

n374 Cash has furthered the cause by demonstrating a callousness about lverson’s death bordering on the
pathological. Ziegler, supra note 202, at 526; Hammer, supra nole 353; Zamichow, supra note 353; 60 Minutes,

supra note 355.
n375 Seedman, supra note 319, al 122.
n376 lo. ("slender man of 120 to 140 pounds who could have been black or white").

n377 1d. at 125-26, 131. See also Rosenthal, supra note 319, at 42 (Police were able to "piece together what
happened-and capture the suspect-bceause residents furnished all the information when dectcctives rang door-

bells during the days following the slaying.").
n378 Seedman, supra note 319, at 131-37.

n379 Mark Starr, Gang Rape: The Legal Attack, Newsw.ck, Mar. 12, 1984 at 38; Aric Press, Rape and the
Law, Newsweek, May 20, 1985 at 60; Interview with Judge Young, supra note 350; Benedict, supra note 338, at

125; Vidoetape, supra note 339.
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n380 Las Vegas Rev.-J.. Documents of Record: Grand Jury Testimony http://www.lvrj.com/lvrj
home/ncws/packages/strohmeycr/transcript 2.html (testimony of David Cash) (visited Aug. 29, 2000).

n381 Before accepting a plea bargain lo avoid the risk of a capital sentence, Strohmeycr's legal team worked
at formulating a defense based on his mental condition See Caren Benjamin, Natural Bom Killer?, Las Vegas
Rev.-J., Aug. 30, 1998 at 1A; Tim Dahlberg, Guilty Plea in Vegas Casino Killing, Associated Press, Sept. 8,
1998, available in Westlaw, 199S WL 6719627. Strohmeyer has since made an unsuccessful collateral attack on
the plea agreement. Sec Peter O'Connell, Justice Unchanged for Killer, Las Vegas Rcv.-J,, Feb. 10, 2000 at 1A.

n382 In fact, the victim specifically blamed the bartender for not helping her and she did try to impose civil
liability on him through a lawsuit. Videotape, supra note 339; Benedict, supra note 33S at 125.

n383 See Broeder. supra note 15, at 90 ("And ifone is in fact required to [report a crime) and does not, his
knowledge of another's felonious misdeeds then becomes sacred ar:d inaccessible because of the privilege
against self-incrimination. Requiring him to testify concerning his knowledge after he has failed affirmatively to
come forward would violate the privilege...."). See also Givclbcr, supra note 250, at 3197 (observing that the
threat of prosecution for failure to comply with a rescue or reporting statute may interfere with obtaining infor-
mation from witnesses); Lynda Gorov, Proposed Samaritan Law Comes Under Fire, Boston Sunday Globe, June
20, 1999 at A3 (reporting on California attorneys' concern that, under a proposed child abuse reporting statute,
"witnesses worried about their own prosecution [for failing to report! would be entitled to plead self-

incrimination to avoid testifying.").

n384 See Austin Wehrwcin, 'Samaritan' Law Poses Difficulties, Nat. L. J., Aug. 22, 1983 at 5; Scagravcs,
supra note 300 at 12S3-S4. See also Caren Benjamin, Lawyers Say Care Needed in Writing Good Samaritan
Law, Las Vegas Rev.-J., Sept. 13, 1998, at IB (quoting District Attorney Stewart Bell, a prosecutor in the lver-
son case, as saying "(i[t may be difficult for prosecutors to get people to testify as witnesses to a crime if they
believe they will be charged for not reporting it while it was going on”).

n385 Telephone interview, supra note 350; Yeager, supra note 222, at 37-38. See also Gorov. supra note
3S3 (reportingon California attorneys'concern that, under a proposed child abuse reporting law, witnesses who
failed to come forward promptly would demand immunity in exchange for their testimony).

n386 Sec, e.g., Yeager, supra note 222, at 37-38; Hoffman, supra note 205. at 845; Saul Levmore, Waiting
for Rescue: An Essay on the Evolution and Incentive Structure of the Law of Affirmative Obligations, 72 Va. L
Rev. at 897 n.47 (1986). It is also wrong to think that a duty-to report law could be used to ensnare those sus-
pected of participating in a crime without having to prove their participation beyond a reasonable doubt at trial,
because such use of the law would be invalid on self-incrimination grounds. Cf. Yeager, supra note 222, at 32-
34 (reporting that a small number of prosecutors have used duty-to-report statutes as a basis for plea agreements
"|d|espitc the Fifth Amendment self-incrimination problems endemic to a law that requires witnesses to icport
criminal activity in which they might have some involvement. . ..") (footnote omitted); Glazebrook. supra note
26. at 310. 311 ("[E[vcn misprision can baldly embrace one who conceals knowledge of another's felony for fear
that m revealing it he will incriminate himself.") (footnote omitted). It would be an abusive application of the
law, as well. Frankcl, supra note 59. at 420. If prosecutors treat a reporting law simply as a trap for accomplices
who deny active involvement in a crime, ordinary citizens cannot be expected to regatd the law seriously as a
mandate for taking affirmative steps against a crime occurring in one's presence.

n3S7 The idea of using a reporting statute a., a threat in order to obtain testimony is premised on the as-
sumption that the threatened person will be ignorant ol his legal rights. Prosecutors will have to bluffa witness
with threat of prosecution for violation of a reporting duty and hope the witness does not call the bluff by in-
voking the fifth and fourteenth amendments. In any case, such coercion will tend to impair the credibility of
whatever testimony is extracted from the witness. See Gorov. supra note 383 (reporting on California attorneys’
concern that, under a proposed child abuse reporting statute, “credible testimony could be tainted injurors* eyes


http://www.lvrj.com/lvrj

Page b4

41 Brandeis L.J. 697, *

if it appears witnesses were intimidated, either by police or by their own fear of prosecution."). Cf. State v.
Freeman, 473 A.2d 1149 at 1152-54 (R.l. 1984) (defendant had a right under the sixth amendment to show that
the witness had a motive to change her story and accuse him of a crime because she had been arrested and noti-

fied by police that she was suspected of misprision of a felony),

n38S See Ronald J. Rychlack, Society's Moral Right to Punish: A Further Exploration of the Denunciation
Theory of Punishment. 05 Tul. L Rev. 299, 325-29, 331-36 (1990).

n389 Id. at 322-23.

n390 See id. at 309-10 & nil. 33, 34. The 'general deterrent' effect of a crime reporting statute bears upon
bald inaction rather than positively antisocial behavior, but it is deterrence all the same. The other practical ad-
vantages commonly associated with criminal sanctions have little or no relevance to bystander indifference.
There is no logical sense in which a passive witness to crime can be 'incapacitated,’ see id. at 313-14, and it is
more than a little na ve to think that a cowardly or callous crime witness can be transformed into a good Samari-
tan through 'specific deterrence' or 'rehabilitation.' See id. at 309-12.

n391 In addition to helping incapacitate dangerous offenders, citizen compliance with a crime reporting
duty can bring timely assistance lo victims of crime. It was noted above that this humanitarian benefit to crime
victims is really a secondary effect of a duty to inform on criminals and that the objective of bringing help to en-
dangered persons would be served more completely by a generalized duty to rescue. See supra Part VI. A crime-
witness reporting statute, however, may serve the same objective to an important degree. The author submits that
this humanitarian consideration further tips the balance in favor of well-crafted crime witness reporting legisla-

tion.
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FISCAL NOTE

STATE OF ALASKA Fiscal Nole Number:
2008 LEGISLATIVE SESSION Bill Version: CS SB 8 (JUD)

() Publish Date:
ID(File name) SB008CS(JUD)-DHSS-API-12-19-2007 Dept. Affected: Health & Social Services
e SRR FOSSRSEIOEN 07 O dou e e

Component Alaska Psychiatric Institute
Sponsor DAVIS
Requester SENATE (FIN) Component Nc¢ 311
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

Appropriation
Required Information

OPERATING EXPENDITURES FY 2009 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013 FY 2014
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES
CHANGE IN REVENUES (0)

1002 Federal Receipts
1003 GF Match
1004 GF
1037 GF/Mental Health
Other(Specify Type-do not abbreviate)
Other(Specify Type-do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2008) cost:
POSITIONS

Full-time

Part-time

Temporary

ANALYSIS: (Attach a separate pago ifnocossary)

This bill requires hospitals providing psychiatric services to proffer gender choice to patients requiring
intimate care, and to document in the patient record, after "reasonable and good faith efforts to comply" a)
failure to meet the patient's request for gender choice, but provision ofintimate care by a licensed
professional or b) failure to meet the patient's request for gender choice, but provision ofintimate care by
a non-licensed professional. Further, the bill would require posting ofthe notice ofthe patient'sright of

gender choice in intimate care situations.

The bill is congruent with the department's desire to accommodate the gender choice o f patients, and to
protect vulnerable populations from medically unnecessary invasions o f privacy. Although there may be
an increase in staffworkload due to an increase in documentation, ihe effect is believed to be negligible

and no fiscal impact is expected.

Prepared by: Melissa Wit/lor Stone. Director Phone 269-3410
Division Behavioral Health Date/Time 11/27/2007
Approved by: Karloon Jackson, Commissioner Dato 12/19/2007

Agency Department of Health and Social Services



FISCAL NOTE

STATE OF ALASKA Fiscal Nole Number:
2008 LEGISLATIVE SESSION Bill Version:  SB008CS(JUD)-DOC-0C-02-05-QB
() Publish Date:
Identifier (file name): SB008CS(JUO)-DOC-QC-02-05-08  Dept. Affected: Corrections
Title "An act relating to a mental health patient's right to choose [R D U Administration and Operations
tho yonder of hospital sta'f providing intimate care ..." "Component Office of the Commissioner
Sponsor Senator's Davis. Ellis, Elton
Requester Senate Judiciary Component Number 694
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do notinclude inflation unless otherwise noted helow.
Appropriation
Required Information

OPERATING EXPENDITURES FY 2009 FY 2009  FY 2010 FY 2011 FY 2012  FY 2013  FY 2014
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0
ICAPITAL EXPENDITURES
CHANGE IN REVENUES ( nr
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0 0.0 0.0
Other Interagency Receipts 0.0 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Estimato of any current year (FY2008) cost: 00
POSITIONS
Full-time c 0 o 0 0 0
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0 0
ANALYS'S. (Attach a separato pago ifnecessary)

Passage of this legislation should have no fiscal impact on the Department of Corrections.

Prepared hy: Shatloen Griffin. Director Phone W

Division Administrative Services Datc/Time PM

Approved by: Dwayne Peoples. Deputy Commissioner Dale 12/20/2007
Department of Corrections

(Mr/itd 10/0MO0B OAN Pago lof 1
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25101018
Msdid
248
CS FOR SENATE BILL NO. 8( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIFTH LEGISLATURE - SECOND SESSION
BY
Offered:
Referred:

Sponsor(s): SENATORS DAVIS, Ellis, Elton

A BILL
FOR AN ACT ENTITLED
"An Act relating to a mental health patient's right to choose the gender of hospital staff
providing intimate care to the mental health patient and to the duties of hospital staff in

earing for patients receiving mental health treatment.”
BE IT ENACTED BY THE LEGISLATURE OFTIIE STATE OF ALASKA:

* Section 1. AS 18.20 is amended by adding a new section to read:

See. 18.20.095. Mental health patient's right to select staff; duties of
hospital staff, (a) Except as provided in (d) of this section, a patient 18 years of age or
older who is receiving mental health treatment and being provided intimate care at a
hospital shall have a right to have care provided by a staff member who is lhe gender
that the patient requests.

(b) A supervisor or manager employed by a hospital shall

(1) post a notice of the right provided under (a) of this section in a

conspicuous place; and

(2) if. alter reasonable and good faith efforts to comply, the hospital is

1- CSSB §( )
Nrw Trystt Underlined [DELETED TEXT BRACKETED]
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unable to comply with the requirement under (a) of this section,

(A) document in the patient record that intimate care was
providedby a licensed staff member of the gender opposite to the gender

requested by the patient under (a) of this section; or

(B) ifa licensed staff member is not on duty at the time of the
patient's request under (a) of this section, document in the patient record that
the care was provided by an unlicensed staff member of the gender opposite to
that requested under (a) of this section.

(c) Staff members employed by a hospital shall, in regard to patients receiving
mental health treatment,

(1) provide privacy for each patient, especially for patients who are the
opposite gender and especially when patient care involves intimate bodily functions,
unavoidable intimate touching, or nudity;

(2) except when necessitated by a medical emergency that is
documented in the patient's record, avoid entering patient care areas for a person of the
opposite gender and areas specified for persons of the opposite gender; and

(3) only conduct routine safety checks androunds of bedrooms,
bathrooms, and shower areas of a patient who is the same gender as the staff member.

(d) A hospital is exempt from the requirements of (a) of this section if the
treating psychiatrist for the patient at the hospital dctennincs that compliance would
adversely affect patient treatment and the psychiatrist documents the determination in
the patient's record.

(e) In this section,

(1) "intimate care" means hygienic care, including bathing, dressing,
changing, and toileting that involves a patient's perineal area and, for a female patient,
the patient's breasts; "intimate care" does not include activities done in preparation for
medical procedures;

(2) "licensed staff member" means a person who is employed by the
hospital to provide direct patient care and who is licensed or certified in the state as a
physician or physician assistant under AS 08.64, direct-cntry midwife under AS 08.65,

nurse or nurse aide under AS 08.68, or physical therapist or occupational therapist

SSH8( ) 2.
Now V'WCK Under limid IDELETED TEXT OtIACXETEDI
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under AS 08.84;
(3) "mental health treatment”™ means admission to a hospital primarily

for clcctroconvulsivc treatment or treatment with psychotropic medication, or

admission to and retention in a health carc institution for other mental health

treatment;
(4) "staff member" means a person employed by a hospital to provide

direct patient care.

-3- CsS1I§( )
Now Text Underlined IDELETED TEXT BRACKETED]



Jamas To raygillesolo@ok.not
Shill/Admin/COPP/UHS cc

02/0<J/2008 10M2 AM
bcc

Subject Gender Cnolce loglslalion

Ray,

Hare are some statistics and estimates on lhe gender choice legislation. Without pulling each medical
record, the exact number of hospital adolescents this legislation could effect is very difficult to determine,

as this legislation only affects North Star patients ages 19-17

. Total number of hospital admission per year during 2007 = 924 (exact number, not an estimate).
Some of these total admissions were the same child, i.e. re-admissions.

North Star only takes children ages 4-17, no adults

North Star is a voluntary facility, not court-ordered

+ an estimate of adolescents with sexual issue", during 2007 was 80-90

An estimate of the total number adolescent patients who were16-17 years of age admitted during
2007 was 170-180

To remind you of why we oppose to this legislation:

16 and 17 year old patients are adolescents, not edults: Medical docisions for the minors involve
Ihe parents or guardians, often the Slate of Alaska OCS. Therefore, there aro additional
protections against abuse for adolescents that dont exist for adults who arc patients in a mental

health hospital.

m  Adolescent girls and boys will use thl3 opportunity to sexually act out in front of the opposite
sex; Asignificant number of adolescent girls and boys admitted for mental health treatment are

sexually acting out
Thi3 bill will unnocossarily subject staff to patients sexually ucting out’ Assigning staff of the

same gender to provide intimate care often discourages sexually acting out by adolescent boys
and girls. Subjecting staff to such behavior is not therapeutic for the boy or girl, and is abusive to

staff,

This bill impai ts North Star operations whon the issue doesn't involve North Star: The
"problem’ this bill reporledly addresses abuse that involved an adult in a government controlled
mental health facility (API) where some gonder staff was not present. Tho State of Alaska has
the ability to implement Internal controls to prevent this type of abusive situation in state run
facilities without Involving other mental health providers. Unlike this slate run facility. North Star
does not treat adults and docs not allow staff of different gender to be alone with patients who are

not clothed

Reasonable controls aro olready exercised by North Star: Whon a patient Is provided intimate
care, a staff member of the same gender must be present

This bill would increnso staffing cost: This bill places a requirement on mental mthhospitals to
mane teasonable efforts to provide both men and women medical staff. North star docs not have
nurses and Menial Health Specialists of both gender available for all shifts on both adoloscent
boys and girls units Accomplishing this goal, if additional male nurses could bn recruited, would


mailto:raygillesolo@ok.not

r-HUC. uLtkn

Increase staffing costa and make ernplovment decisions based on gender.

. When an adolescent boy or girl requests someone of the opposite gender provide intimate
care, North Star would be foiced to have two staff present. North Star fools it is inappropriate for
staff to be alone with different gender patients when they are undressed. This could double the

number of staff roqjired for these activities.

. This bill could result In higher liability risks; There is higher liability risks associated with
providing intimate care by staff of a different gender

James Shill

CEO

North Star Behavioral Health
2530 DeBarr Road
Anchorage, AK 99508
907-258-7575
907-277-7844 fax
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RECEIVED

JAN 25im

Dear Senator Bert Stcdman, January 22,08

Co-Chair, Senate Finance Committee,

From the point of view of psychiatric patients and mental health patient advocates, it
is important that Senate Bill 8 be passed.

Senate Bill 8 only asks that psychiatric institutions make a good faith effort at
providing patient choice of gender of staff for intimate care services. There is no cost to

what »Senate Bill 8 is requesting.

There are approximately 80 or 90 psychiatric treatment locations in Alaska—the
majority are listed as corporations or institutions. The institutions and corporations that
provide intimate care services do not want any changes to the status quo. Corporations
and institutions want to continue to provide stall'of the gender of the institution’s and
corporation’s choosing—not the patient’s. That fact is not going to change until the
institutions and corporations are asked to change by statute.

In a recent Alaska Supreme Court decision—the justices stated there is a clear,
unavoidable tension between institutions, corporations seeking convenience, economics
and patient rights. The justices saw it as a given that institutions and corporations were

going to take shortcuts without laws / oversight.

Almost every psychiatric patient organization supports, in principle, the idea of giving
patients the right to ask for their choice of gender of staff for intimate care services. Itis
seen as a way of reducing trauma in psychiatric institutions and reducing recidivism.

Please give Senate Bill 8 a speedy hearing or pass it out of the Senate Finance
committee. Thank you for your help.

Mental Health Advocates,
Faith Myers / Dorrancc Collins
3240 Pcnland Pkwy, Sp. 35
Anchorage, AK. 99508

(907) 929-0532

Cc: Sen. Betlye Davis



Wednesday, February 6. 2008 9:00
SB 8- Mental Health Patient Rights: Staff Gender
Proposed CS work draft, 25 LS010L \E

Davis/Tom Obermeyer

New DHSS note

New DO C fiscal note
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Regulation Section, Civil Division, Department of Law
Josh Fink, Public Advocate, Office of Public Advocacy, Department

of Administration

Questions
Jennifer Slrickler, Department of Commerce, Community and

Economic Development









SENATE COMMITTEE REPORT

DATE: 3/2/07 FURTHER

DATE TURNED g |
INTO OFFICE: SjZljon

State Affairs Committee considered SENATE BILL NO. 16
SB 16 EXTEND REGULATORY COMMISSION OF ALASKA

"An Act extending the termination date for the Regulatory Commission of Alaska; and providing for an
effective date."

and recommends:

SENATE BILL:
[ ] bereplacedwith|[ ]SCSor[ ]CS ___ [ 1 Same Title
QJ New Title
[\X adopt previous [ ]SCSor[\/fcS ___ \ 1?
HOUSE BILL:
[ ] attached amendment(s) [ ] Same Title
[ ] Technical Title
Change
[ 1 adopt Letter of Intent [ 1 New Title w/
[ 1 further referral to Committee SCR#_
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):
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[ J APPROPRIATION - no fiscal noto
PRINTED DO Do Not
: A
SIGNATURES AND RECOMMENDATIONS: LAST NAME Pacs Pass No REC mend
A
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FISCAL NOTE

STATE OK ALASKA Fiscal Note Number: ].
207 L

EGISLATIVE SESSION Bill Version: CSSB 16(CRA)

(S) Publish Date: 3/2/07
Revision Date/Time (Note if correction): Dept. Affected] Commerce
Title Exle  Regulatory RDU Regulatory Commission of Alaska (399)
Commission of Alaska Component Regulatory Commission of Alaska

Sponsor Therriault
Requester Senate Community & Regional Affairs Component No. 2417
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services 5,364.6 5,364.6 5,364.6 5.364.6 5,364.6
Travel 55.0 55.0 55.0 55.0 55.0
Contractual 1.530.9 1,530.9 1.530.9 1,530.9 1.530.9
Supplies 56.9 56.9 56.9 56.9 56.9
Equipment 12.6 12.6 12.6 12.6 12.6
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 7,020.0 7.020.0 7,020.0 7,020.0 7,020.0
CAPITAL EXPENDITURES '
CHANGE INREVENUES ( | n
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF ¥
1005 GF/Program Receipts
1037 GF/Mental Health
1141 - RCA Receipts 7.020.0 7,020.0 7,020.0 7,020 0 7.0200

TOTAL 0.0 7,020.0 7,020.0 7,020.0 7,020.0 7,020.0

Estimato of any current year (Fy2007) cost: 6,495 3
Mark this box (X) if funding for this bill Is included in tho Governor's Fy 2008 budget proposal: X
POSITIONS
Full-time 57 57 57 57 57 57
Pait-timo
Tcmporaiy

ANALYS'S. (Allnch a sopntnto pvjo ilnocossmy)

This legislation extends the Regulatory Commission of Alaska (RCA) to Juno 30, 2015. Inaccordance with
AS 44.66.010, funding is extended one year following the termination dato allowing the commission to

conclude ils affairs.

Tho RCA is funded through the Regulatory Cost Charge (RCC) mechanism and direct charge mechanisms.
No general funds aro allocated for support of the agency. The RCC is recalculated each year and allows the
agency to recover its operating costs through an assessment on the revenues of tho utilities and pipeline

carriers it regulates.

Prepared by Kate Giard. Chairman Phono 907-27G-G222
Division Regulatory Commission of Alaska Doto/limo 2/14/07 11 00 AM
Approved by. Emil Notti. Commissioner Dato 2/14/2007
Agoncy Commerco, Community, and Economic Development

) COMMITTEE COPY

Pago 1of 1









reported out

FEB 12 2007
DATE: 2/2/07 FURTHER:  [SENATE AHANCECO.IH/TTE |

SENATE FINANCE COMMITTEE REPoOrtf

DATE TURNED A C9a
IN TO OFFICE: 5A7 "

Finance Committee considered SENATE BILL NO. 19
SB 19 EXEC. BRANCH ETHICS:INTERESTS & ACTIONS

"An Act relating to a public officer's taking official action regarding a matter in which the public officer has a
financial interest, and defining 'official action' under the Alaska Executive Branch Ethics Act and related law."

and recommends:

SENATE BILL:
be replaced with[ ] SCSor[ ]CS 19 , Ftil [ ] Same Title
[VATQew Title
] adopt previous [ ]SCSor[ ]CS
HOUSE BILL:
] attached amendment(s) [ ] Same Title
[ ] Technical Title
] adopt Letter of Intent Change
[ 1 New Title w/
] further referral to Committee SCR#___
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):
jD t t;. Dat : . N . i :
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REPCRTED QUT

FEB 12 2007

FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1
A07 LEGISLATIVE SESSION Bill Version: CSSB 19(JUD)

(S) Publish Dato: 1/26/07

SENATE FINANCE COMMIT!

Revision Date/Time (Note ifcorrection): Dept. Affected: Law
Title An Act relating to Executive branch ethics and ‘RDU ~<ivil"Division

the financial interests of public officers. Component Opinions, Appeals & Ethics
Sponsor Senator French
Requester Senate Judiciary Component No.

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES |

CHANGE IN REVENUES ( ) [

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (specify Type-Do not abbreviato)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimato of any current year (FY2007) cost: 0.0
Mark this box (X) if funding for this bill Is Included in tho Governor's FY 2008 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

[ANALYSIS: (Attach a sopnralo pago if necessary)
This bill amends lhe Ethics Act. It is unclear whether these amendments will change the department's

workload. The amendments may result in increased detailed evaluation of lhe business interests of public
officers; howovor, Ihe budget impact is indeterminable since it is impossible lo predict with any certainty how
many complaints or questions will arise.

Prepared by:  Robert Meinors. Acting Diroctor Phone 465-5427
Division Administrative Services Division Date/Time 1/16/07 11:07 AM
Approved by: Robert Meinors for Talis Colborqg, Altorney General Dato 1/18/2007
Agoncy Dopartmont of Lnw

HIE00 Sy WUVITTEE COPY Pago Lof 1



* REPORTED OUT

FISCAL NOTE FEB 122007
I TTEE

STATE OF ALASKA W

2007 LEGISLATIVE SESSION e A

Flmsmn Date/%mmwatl Affectedwmt!@ Iﬁ
i iis (In}mmN: ——
NG Attt iimurioscevieersiteay o o e

OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services 0.0 0.0 0.0 0.0 0.0 00
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 00 0.0 0.0 00
Grants & Claims 0.0 0.0 0.0 0.0 0.0 00
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES 0.0 0.0 0.0 001 0.0 0.0
CHANGE IN REVENUES ( ) 0.0 j 0.0 00 I 0.0 0.0 0.0
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 00 0.0 0.0 c.0
1005 GF/Program Rcceipls 0.0 0.0 0.0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 0.0 00 0.0 0.0 0.0
Other (Specify Type-Do not abbreviate) 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL 0.0 0.0 00 0.0 0.0 00
Estimate of any current year (FY2007) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2008 budget proposal:
POSITIONS
Full-time
i art-time
Temporary

ANALYSIS:  (Attach a separate pago ilnecessary)

This bill will have no fiscal impact on lhe Division of Personnel. May require personnel board review.

Prepared by:  Dianne Kiesol. Director Phono '165-4429
Division Division of Personnel & Labor Relations Dato/Timo 2/6/07 8:25 AM
Approvod by:  Kovin Brooks. Doputy Commissioner Dato 2/6/2007
Agoncy Department ot Administration

(HwoiDBZEM Page 1of 1
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exercise of official action. For the puqg)oses of this subsection, "matter" includes a

case, proceeding, application, contract, [OR] determination, [BUT DOES NOT

INCLUDE THE] proposal or consideration of legislative bills, resolutions and

constitutional amendments, or other legislative measures, [;] or [THE] proposal,

consideration, or adoption of administrative regulations.

* Sec, 4. AS 39.52.180(d) is amended to read:

(d) An individual who formerly held a position listed in this subsection [A
FORMER GOVERNOR, LIEUTENANT GOVERNOR, OR HEAD OF A
PRINCIPAL DEPARTMENT IN THE EXECUTIVE BRANCH] may not engage in
activity as a lobbyist under AS 24.45 for a period of one year after leaving that
position [SERVICE AS THE GOVERNOR, LIEUTENANT GOVERNOR, OR
DEPARTMENT HEAD, AS APPROPRIATE]. This subsection does not prohibit
service as a volunteer lobbyist described in AS 24.45.161(a)(1) or a representational

lobbyist as defined under regulations of the Alaska Public Offices Commission. This

subsection applies to the position of
(1) governor:
(2) lieutenant governor;

(3) head or deputy head of a principal department in the executive

branch;
(4) director of a division or legislative liaison within a principal

department in the executive branch:

(5) legislative liaison, administrative assistant, or other employee

of the Office of the Governor or Office of the Lieutenant Governor in a policy-

making position;
(6) -tbmr of a state hoard or commission that has the authority lo

adopt regulations, other than a hoard or commission named in AS 08.01,010;
itvk?kvi 'c A f . .
i1 eefmH* of the uoverniiiu hoard and executive officer of a slate

public corporation.

* Sec. 5. AS 39.52.960(14) is amended to read:

(14) "official action"” means performance of any duties in the course

and scope of a public officer's employment, incIndini’ review, advice.

3 CSSB19( )
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CS FOR SENATE RILL NO. 19(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIFTH LEGISLATURE - FIRST SESSION

1JY THE SENATE FINANCE COMMITTEE

O ffered:
Referred:

Sponsor(s): SENATORS FRENCH,ELTON, MCGUIRE, WIELECIIOWSKI, THOMAS AND IIUGGINS,

Ellis, Stevens, Green, Kookcsh, Dnvis, Olson, Iloffinan, Cowdery, Stedm an

A IJILL
FOR AN ACT ENTITLED
"An Act relating to a public officer's taking official action regarding, or influencing, a
matter in which the public officer has a personal or financial interest; relating to
restrictions on employment after leaving state service; prohibiting certain persons from
engaging in activity as lobbyists; and defining ‘'official action' under the Alaska

Executive Rranch Ethics Act and related law."
RE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section I. AS 24 45.121 is amended by adding a new subsection to read:

(d) A former public official in the executive branch may not engage in
activities as a lobbyist to the extent prohibited under AS 39.52.180(d).
* Sec. 2. AS 39.52.110(b) is repealed and reenacted to read:
(b) Notwithstanding (a) of this section, a public officer s action or influence
with respect to the officer's personal or financial interest in a specific matter is not a

violation of public trust or a violation of this chapter

-1- CSSB I'WIN)
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(1) if the public officer's action or influence in the matter would have

only an insignificant or conjectural effect on the mader; or
(2) if the public officer's

(A) personal or financial interest is of a type that is possessed
generally by the public or a large class of persons to which the public officer
belongs;

(B) personal interest is insignificant; or

(C) financial interest is solely in regard to a business and
neither the public officer nor a member of the public officer's immediate
family

(i) owns a controlling interest in the business and the
controlling interest has a fair market value of $5,000 or more;

(i) owns stock or options to buy stock that, when
combined, equal more than one percent of the stock in the business or
have a total fair market value of more than $5,000;

(iii) owais or has an option to buy an equity interest in
the business the fair market value of which is more than $5,000 or one
percent of the total fair market value of the business, whichever is less;

(iv) is a member of the board of directors or another
governing body of the business;

(v) is an officer of the business;

(vi) provides or has an option to provide personal or
professional services to the business;

(vii) has a contract or an option for a contract with the

business; or

(viii) is an employee of the business.

*Sec. 3. AS 39.52.180(a) is amended to read:
(a) A public officer who leaves stale service may not, for two years after
leaving state service, represent, advise, or assist a person for compensation regarding a
matter that was under consideration by the administrative unit served by that public

officer, and in which the officer participated personally and substantially through the

cssit ly(Kirs) -2-
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exercise of official action. For the puqgjoses of this subsection, "matter" includes a
case, proceeding, application, contract, [OR] determination, [BUT DOES NOT
INCLUDE THE] proposal or consider;tion of legislative bills, resolutions and
constitutional amendments, or other legislative measures® [;] or [THE] proposal,

consideration, or adoption of administrative regulations.

* Sec. 4. AS 39.52.180(d) is amended to read:

(d) An individual who formerly held a position listed in this subsection [A
FORMER GOVERNOR, LIEUTENANT GOVERNOR, OR HEAD OF A
PRINCIPAL DEPARTMENT IN THE EXECUTIVE BRANCH] may not engage in
activity as a lobbyist under AS 24.45 for a period of one year after leaving that
position [SERVICE AS THE GOVERNOR, LIEUTENANT GOVERNOR, OR
DEPARTMENT HEAD, AS APPROPRIATE], This subsection does not prohibit
service as a volunteer lobbyist described in AS 24.45.161(a)(1) or a representational
lobbyist as defined under regulations of the Alaska Public Offices Commission. 'Phis
subsection applies to the position of

(1) governor:
(2) lieutenant governor;

(3) head or deputy head of a principal department in the executive

branch:
(4) director of a division or legislative liaison within a principal

department in the executive branch:

(5) legislative liaison, administrative assistant, or other employee
of the Office of the Governor or Office of the Lieutenant Governor in a policy-
making position:

(6) member of a state hoard or commission that has the authority
loadopt regulations, other than a hoard or commission named in AS 0S.01.010:

(7) member ol' the governing hoard and executive officer of a stale

public corporation.

* Sec. 5. AS 39.52.960(14) is amended to read:

(14) "official action" means performance of any duties in the course

and scope of a public officer's employment, including review, advice.

3 CSSB 19(FIN)
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participation, assistance, or another kind of involvement regarding a mailer,
such as a recommendation, decision, approval, disapproval, vote, or other similar
action, including inaction, by a public officer;

* Sec. 6. AS 39.52.180(c) is repealed.
* Sec. 7. The uncodificd law of the State of Alaska is amended by adding a new section lo

read:
APPLICABILITY. Sections 3, 4, and 6 of this Act apply to a person who leaves state

service on or after the effective date of secs. 3 and 4 of this Act.

CSSB 19(FIN) @
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CS FOR SENATE RILL NO. 19( )
IN VHE LEGISLATURE OF THE STATE OF ALASKA

TVVENTY-FLFTH LEGISLATURE - FIRST SESSION

hy

Offered:
Referred:

Sponsors): SENATORS FRENCH. ELTON, MCGUIRE, WIELECIIOWSKI, THOMAS AND HUGGINS,
Ellis, Stevens, Green, Kookesli, Davis, Olson, Hoffman, Cowdery, Stedman

A RILL
FOR AN ACT ENTITLED
"An Act relating to a public officer's taking official action regarding, or influencing, a
matter in which the public officer has a personal or financial interest; relating to

restrictions on employment after leaving state service; prohibiting certain persons from

engaging in activity as lobbyists; and defining ‘official action* under the Alaska

Executive Rranch Ethics Act and related law."

RE IT ENACTED RY THE LEGISLATURE OF THE STATE OF ALASKA:

*Sedion |, AS24.45121 1s avrokdl by ectirgarewsUossdion toreed
@ A fane pdic offiad in tre eecutive bath nay it aTRE I
aMties ssaladyjst totreedart prdilated urchr AS 22 1IS30)
- S0 2 ASR 110() is repedledand reedtedi toreed
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\idation of pudic trust aravidation of ths dgater
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(1) if the public officer's action or influence in the matter would have

only an insignificant or conjectural effect on the matter; or
(2) if the public officer's

(A) personal or financial interest is of a type that is possessed
generally bythe public or alarge class of persons to which the public officer
belongs;

(B) personal interest is insignificant; or

(C) financial interest is solely in regard to a business and
neither the public officer nor a member of the public officer's immediate
family

(i) owns a controlling interest in the business and the
controlling interest has a fair market value of $5,000 or more;

(i) owns stock or options to buy stock that, when
combined, equal more than one percent of the stock in the business or
have a total fair market value of more than $5,000;

(iii) owns or has an option to buy an equity interest in
the business the fair market value of which is more than $5,000 or one
percent ofthe total fair market value of the business, whichever is less;

(iv) is a member of the board of directors or another
governing body of the business;

(v) is an officer of the business;

(vi) provides or has an option to provide personal or

professional services to the business;

(vii) has a contract or an option for a contract with the

business; or

(viii) is an employee of the business.

*Set.3. AS 39.52.180(a) is amended to read:
(a) A public officer who leaves stale service may not, for two years after
leaving state service, represent, advise, or assist a person for compensation regarding a
matter that was under consideration by the administrative unit served by that public

officer, and in which the officer p rticipated personal!) and substantially through the
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exercise of official action. For the purposes of this subsection, "matter" includes a

case, proceeding, application, contract, [OR] determination, [BUT DOES NOT

INCLUDE THE] proposal or consideration of legislative bills, resolutions and

constitutional amendments, or other legislative measurcsj [;] or [THE] proposal,
consideration, or adoption of administrative regulations.

* Sec. 4. AS 39.52.1SO(d) is amended to read:

(d) An individual who formerly held a position listed in this subsection [A
FORMER GOVERNOR, LIEUTENANT GOVERNOR, OR HEAD OF A
PRINCIPAL DEPARTMENT IN THE EXECUTIVE BRANCH] may not engage in
activity as a lobbyist under AS 24,45 for a period of one year after leaving that
position [SERVICE AS TIE GOVERNOR. LIEUTENANT GOVERNOR, OR
DEPARTMENT HEAD, AS APPROPRIATE]. This subsection does not prohibit
service as a volunteer lobbyist described in AS 24.45.161(a)(1) or a representational

lobbyist as defined under regulations of the Alaska Public Offices Commission. This

.subsection applies to the position of
(1) governor;
(2) lieutenant governor:
(3) head or deputy head of a principal department in the executive

branch:
(4) director of a division or letiislative liaison within a principal

department in the executive branch:
(5) legislative liaison, administrative assistant, or other employee

of the Office of the Governor or Office of the Lieutenant Governor in a policy-

making position:
(6) chair of a state hoard or commission that has the authority to

adopt reuulalions. other than a hoard or commission named in AS OS.Ol.OM).

(7) chair of lhe i»overnint» hoard and executive officer of a state

public corporation.

* Sec. 5. AS 39.52,960(14) is amended to read:
(14) "official action" means performance of any duties in the course

and scope of a public officers employment, including review, advice,

- CSSB F{ )
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participation, assistance, or another kind of involvement regardinn a matter,

such as a recommendation, decision, approval, disapproval, vote, or other similar
action, including inaction, by a public officer;

* Sec. 6. AS 39.52.180(c) is repealed.
* Sec. 7. The uncodified law of the State of Alaska is amended by adding a new section to

read;
APPLICABILITY. Sections 3, 4, and 6 of this Act apply to a person who leaves state

service on or after the effective date of secs. 3 and 4 of this Act.

CSSB 19( )
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Alaska State Legislature

Senator Hollis French

Sponsor Statement

SB 19- Executive Ethics

SB 19 is a responsible step towards making the Executive Branch Ethics Act
clearer, easier to understand, and easier to follow.

Currently the Ethics Act does not spell out clearly what sorts of financial interests
constitute a conflict of interest. The hi’! sets out a series of bright financial lines for
executive branch employees. For example, current law provides no guidance whatsoever
as lo the size of investment that an executive branch, employee may own and still take
official state action that affects the im cstmcnt. SB '9 declares that either S5000 worth of
stock, or one percent of a company’s stock, whiche\er is less, means that the executive
branch employee must not be involved in state actions that impact that investment.

While it seems like common sense to have such a concrete definition, current law does

not provide one.

It i.i important to keep in mind that the key question is whether an executive
branch employee owns the financial interest and then performs an official act that allects
the financial interest. Either one without the other is not a violation.

The bill also describes with particularity other sorts of forbidden financial

interests. An executive branch employee may not own a controlling interest in a
business, may not own an equity interest in a business worth more than $5000, may not
be a member ofa company's board of directors and may not be an employee of a

business.

The bill also expands the definition of "official action" to more clearly capture the
day to day duties of our executive branch employees.

I he state’s ethics laws should be clear to executive branch employees, and to the
public those employees serve. Please join me in supporting SB 19.
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES

LEGISLATIVE AFFAIRS AGENCY
Slate Capitol

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 Juneau, Alaska 99801-1182
Mail Slop 3101 Deliveries lo: 129 6th St., Rm. 229
MEMORANDUM February 6, 2007
SUBJECT: Sectional Analysis of CSSB 19(STA)
(Work Order No. 25-LS0160VL)
TO: Senator Hollis French
Attn: Alliso
FROM: Dan Wayne

Legislative Counsel

You have requested a sectional analysis of the above-dcscnbced bill.

As a preliminary matter, note that a sectional analysis should not be considered an
authoritative interpretation of the bill and the bill itself is the best statement of its
contents. If you would like an interpretation of the bill as it may apply to a particular set

of circumstances, please advise.

Section 1repeals AS 39,52.110(b), which currently says:
(b) Unethical conduct is prohibited, but there is no substantial
impropriety it, as to a specific matter, a public officer's
(1) personal or financial ir.teiesi in the matter is insignificant, or of
a type that is possessed generally by the public or a large class of peisons
to which the public officer belongs; or
(2) action oi influence would have insignificant or conjectural

effect on the matter.

It would replace "substantial impropriety” in tiie first sentence with the proposed
"violation of public trust or a violation of this chapter.” It adds language, in
subpaiugiaph (C), that specifically describes types of financial interests that the bill
considers ethical conflicts, instead of requiring a person iitteipreiing the statute to make a
subjective decision about whether or not a matter is "insignificant.”

Section 2. In this section, the bill expands an existing provision that prohibits certain
appointed or elected officials Irom serving as lobbyists for a year alter leaving their post.
The language was intended to exclude from the prohibition persons that are not in
positions of authority oi great influence in government law-making or policy-making, for
example, as proposed by the committee, a "chair of a Man: board or commission that has
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Senator Hollis French
February 6, 2007
Page 2

the authority to adopt regulations, oilier than a hoard or commission named in
AS 08.01.010.

Section. 3 expands the existing definition of "official action" to include "performance of
any duties" regarding a matter, instead of linuting the term to include only
"recommendations, decisions, approval, disapproval, vote, or other similar action,
including inaction." The change is not insignificant, as the term "official action" appears

9 other times in the Executive Branch Ethics Act2

DCW:med
07-081.mod

" AS 08.01.010 lists various boards that appear to be occupied primarily with licensing
requirements and professional standards

. AS 39.52.110, 39.52.120, 39.52.130. 39.52.150(a), 39.52.150(b), 39.52.150(c),
39.52.180(a), 39.52.410(a). and 39.52 920.

uo



Alaska State Legislature

Senator Hollis French

Changes to SB19 in the Senate .Judiciary Committee:

To Section |I:

Language outlining what constitutes a conflict of interest was repealed and
reenacted to clarify when a public officer’s actions do not constitute a violation of

the chapter.

Language was added to clarify that business interests would be valued at fair
market value; added language to make controlling interests consistent at $5,000
with other caps, and added language in the title and at line six to ensure that the
use of influence as well as specific action on behalfof personal or financial
interests was covered under the act.

Several small technical language changes were made at the request of the
Department of law.

Changes tn SB19 in the Senate State Affairs Committee:

lo Section 2:

Inserted t’ : "revolving door” provision from the Governor's ethics bill.

Language added would exclude Deputy Department heads. Chairs of State Boards
and Commissions who have the authority to adopt regulations (excluding
licensing boards). Division Directors, and employees of the Office of the
Governor involved in policy making from lobbying for a period of one year after
leaving their position. This addition resulted in a bill title change.



Distributed by Senator Stedman
February 7,2007

903 A laska E xecutive Branch Ethics Act § 39.52.190

Sec. 39.52.170. Outside employment restricted, (a) A public employee may not
benefit a personal or financial interest or engage in or accept
ifthe outside employmentor

render services to
employmentoutside the agency which the employee serves,

service is incom patible or in conflict with the proper discharge of official duties.

(b) A publicemployeerendering services forcompensation, orengaging in employment

outside the employee's agency, shall reportby July 1 ofeach year the outside services or

to the employee’s designated supervisor. During the year, any change in an

employment,
to the designated

employee's outside service or employment activity must be reported

supervisor as it occurs.
(c) The head of a principal executive
employmentforcompensation outside the agency that the executive head serves.

department of the Btate may not accept
(8 1ch

87 SLA 1986; am § 85 ch 74 SLA 1998)

PD[ES]OIIGSO\B

Sec. 39.52.18". Restrictions on em ployment after leaving state service, (a) A

public officer who leaveB state service may not, for two years after leaving state service,

or assist a person forcompensation regarding a m atter thatwas under

represent, advise,
and in which the

consideration by the adm inistrative unit served by that public officer,

officer participated personally and substantially through the exercise of official action.

For the purposes of thia subsection, “m atter” includes a case, proceeding, application,

contract, or determination, but does not include the proposal or consideration of

legislative bills, resolutions and constitutional amendments, or other legislative mea-

sures; or the proposal, consideration, or adoption of adm inistrative regulations.

(b) This section does not prohibit on agency from contracting with a former public

officer to act on a m atter on behalfofthe state.

(c) The head ofan agency may waive application of(a) of this section after determining

that representation by a former public aflRoar is not adverse to the public interest. The

waiver must be in writing and a copy of the waiver must be provided to the uttorney

general for approval or disapproval.

(d) A former governor, lieutenant governor, or hoad of a principal department in the

executive branch may notengage in activity as a lobbyistunder AS 24.45 for a period of

one year after leaving service as the governor, lieutenant governor, or department hoad,

This subsection does notprohibitservice as uvolunteer lobbyistdescribod

ob appropriate.
lobbyist as defined under regulations of the

in AS 24.45.161(a)(1) or a representational

A laska Public OfficeH Commission. (5 1ch 87 SLA 1986; um 5 86 ch 74 SLA 1998)



Distributed by Senator Stedman
February 7,2007

Sec. 24.45.120. [Repealed, 8 1ch 167 SLA 1976.]

Sec, 24.46,121, Prohibitions, (a) A lobbyist may not

(1) engage in any activity as a lobbyipt before registering under AS 24.46.041;

(2) do anything with the intent of placing a public official under personal obligation to
the lobbyist or to the lobbyist's employer;

(3) intentionally deceive or attempt to deceive any public official with regard to any
material fact pertinent to pending or proposed legislative or administrative action;

(4) cause or influence the introduction of a legislative measure solely for the purpose
of thereafter being employed to secure its passage or its defeat;

(5) cause a communication to be sent to a public official in the name of any fictitious
person or in the name of any real person, except with the consent of that person;

(6) accept or agree to accept any pa3Tnent in any way contingent upon the defeat,
enactment, or outcome of any proposed legislative or administrative action;

(7) serve as a member of a state board or commission, if the lobbyists employer may
receive direct economic benefit from a decision of that board or commission;

(8) serve as a campaign manager or director, serve as a campaign treasurer or deputy
campaign treasurer on a finance or fund-raising committee, host a fund-raising event,
directly or indirectly collect contributions for, or deliver contributions to, a candidate, or
otherwise engage in the fund-raising activity of a legislative campaign or campaign for
governor or lieutenant governor if the lobbyist has registered, or is required to register,
as a lobbyist under thiB chapter, during the calendar year; this paragraph does not apply
to a representational lobbyist as defined in the regulations of the Alaska Public Offices
Commission, and does not prohibit a lobbyist from making personal contributions tp »
candidate as authorized by AS 15.13 or personally advocating on behalf of a candidate;

(9) offer, solicit, initiate, facilitate, or provide to or on behalf ofa person covered by AS
24.60, during a legislative session, a gift, other than food or beverage for immediate
consumption; howpver, this paragraph does not prohibit a lobbyist from providing, during
u legislative session or at any other time of the year, tickets to a charity event described
in AS 24.60.080(cX10), or a contribution to a charity event under AS 24.60.080(c)(ll);

<10) make or offer n gift or a campaign contribution whose acceptance by the person to
whom it is offered would violate AS 24.60.

(b) A person may not employ for pay, pf any consideration, or pay or agree to pay
consideration to, a person to lobby who is not registered under AS 24.46.041 unless that
person registers und that person does in fact so register before engaging in lobbying.

(c) Aformer member of the legislature may not engage in activity as a lobbyist beforo
the legislature for a period of pne year after the former member has left the legislature.
This subsection does not prohibit a former member from acting as a volunteer lobbyist
described in AS 24.45.161(a)(1) or a representational lobbyist as defined under regula-
tions of the commission. (8 2 ch 167 SLA 1976; am § 1ch 159 SLA 1984; am 88 37, 38
ch 127 SLA 1992; am § 26 ch 48 SLA 1996; am § 1ch 116 SLA 2003; am 4 1ch 10 SLA

2006)

SB
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State Affairs Committee considered SENATE BILL NO. 19

SB 19 EXEC. BRANCH ETHICS:INTERESTS & ACTIONS

"An Act relating to a public officer's taking official action regarding a matter in which the public officer has a
financial interest; and defining 'official action' under the Alaska Executive Branch Ethics Act and related law."
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HOUSE BILL:

[ 1 Same Title

[ 1 attached amendment(s)
[ j Technical Title

[ 1 adopt Letter of Intent Chang.e
[ 1 New Title w/
[ 1 further referral to _ Committee SCR#_
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[ 1 APPROPRIATION - no fiscal note
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REPCRTED CQUT

FISCAL NOTE FEB | 243X

SHNATE ANANCE COVMITTEE
STATE OF ALASKA Fiscal Note Number: 1
2007 LEGISLATIVE SESSION Bill Version: CSSB 20(JUD)
(S) Publish Date: 1/26/2007
Revision Date/Time (Nole if correction): Dept. Affected: Administration
Title An Act relationg to disclsoure lo the Alaska Public RDU AK Public Offices Commission
Offices Commission of information about.,. Component AK Public Offices Commission

Sponsor Senators French, Elton, McGuire, et al.
Requestor Senate Judiciary Component No. 70
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERA! ING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Senl/ices 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies oC 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES 0.0 | 0.0 | 0.0 | 0.0 1 0.0 | 0.0 |
CHANGE IN REVENUES ( nn. 0.0 0.0 0.0 0.0 0.0 | 0.0
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0 0.0
Other (Specify Type-Do not abbreviate) 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimato of any current year (FY2007) cost: 0.0

Mark this box (X) if funding for this bill is included in tho Governor’'s FY 2008 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page il necessary)

This bill requires that dividends received from a limited liability company must be reported as a source of
income on a legislator's financial disclosure statement. It also requires that when a legislator performs
services, such as consulting services, ho or she must provide a description of tho services provided and the
total number of hours that are spent performing the services. Lastly, it removes lhe requirement that amount
of income need only be disclosed for sources that have a substantial interest in legislative, administrative, or
political action. Rather amounts will be required for all income in excess of $1000.

Phono 465-2200
Date/Timo 1/22/2007 11:10 a.m.

Dato 1/22/2007

Prepared by:  Brooko Milos, Exoculivo_Director
Division Alaska Public Offices Commission

Approvod by: Melanio Millhorn, Deputy Commissioner
Agoncy Department of Administration

W) Page 1of 1
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REPORTED QUT

FISCAL NOTE FEB 120

SHNATE ANANCE COMMITTEE
STATE OF ALASKA Fiscal Note Number:
2007 LEGISLATIVE SESSION Bill Version: CSSB 20(STA)
(S) Publish Date: 2/2/07
Revision Date/Time (Nole if correction): Dept. Affected: Administration
Title An Act relationg lo disclsoure lo Ihe Alaska Public RDU AK Public Offices Commission
Offices Commission of information about... Component  AK Public Offices Commission

Sponsor Senators French. Elton. McGuire, et al.
Requoster Senate State Affairs Component No. 70
Expenditures/Revenues (Thousands of Dollars)
Nole: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 00 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 c.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES 0.0 00 0.0 0.0 0.0 0.0
CHANGE IN REVENUES ( 0.0 01 1 0.0 | 0.0 0.0 0.0
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match CO 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1037 GF/Mental Health ) 0.0 0.0 0.0 0.0 0.0 0.0
other (Specify Typo--Do not abbreviate) 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimato of any curront yoar (FY2007) cost: 0.0

Mark this box (X) if funding for this bill is Included in tho Governor’'s FY 2008 budgot proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Atincli ri sap.K.ifo pogu if necessary)

This bill requires that dividends received from a limited liability company must bo reported as a source of
income on a legislator’s financial disclosure statement. It also requires that whon a legislator performs
services, such as consulting services, ho or sho must provide a description of tho services provided and tho
total number of hours that aro spont performing tho services. Lastly, it romoves tho requirement that amount
of incomo need only bo disclosod for sources that havo a substantial interest in legislative, administrative, or
political action. Rathor amounts will bo required for all incomo in oxccss of $1000.

This bill should havo no fiscal impact on tho Alaska Public Offices Commission.

Phono 465-2200
Dato/Timo 1/29/07 1:26 PM

Dalo 1/29/2007

Prop; d by: Brooko Miles, Exocutivo Diroctor
Division Alaska Public Olficos Commission

Approvod by:  Knvm Brooks o .
Agoncy Dnp.nlmont of Administration

|va®'q Pago lof 1
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Alaska Slate Legislature

Senator Hollis French

Sponsor Statement

SB 20 - Legislative Disclosures

S1320 is a simple bill designed lo clarify Alaska Public Office Commission
reporting requirements for legislators and other public officials.

Under the current legislative ethics code a public official must disclose the nature
of any work performed as personal services for which compensation greater than SI 000
is received. SI320 simply adds language to the existing statute to require the filer to
provide a substantive description of what was done for the contract, as well as the

approximate number of hours spent.

The public has repeatedly appealed for more substantive disclosures, and S1320
provides the increased degree of openness they are calling for. This will assure the public
that the compensation public officials receive for outside work does not conflict in any
way with their public duties, without unduly burdening citi/on legislators who perform

legitimate duties outside of the public realm.

The clarification the bill provides will also help APOC fulfill its mission of
encouraging ite public's confidence in their elected and appointed officials.

Please join me in support of this important ethics legislation
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or .16S-2450 STATE OF ALASKA Siale Capitol
FAX (907) 465-2029 Junaau, Alaska 99801-1182
Deliveries to: 129 6th St.,, Rm. 329

Mail Slop 3101
MEMORANDUM February 6, 2007
SUBJECT: Sectional Analysis of CSSB 20(STA)

(Work Order No. 25-LS0161VK)
TO: Senator Hollis French

Attn: Allison Biastock
FROM:

You have requested a sectional analysts of the abovc-descnbcd bill.

As a preliminary matter, note that a sectional analysis of a bill should not be considered
an authoritative interpretation of the bill and the bill itself is the best statement of its
contents. If you would like an interpretation of the bill as it may apply to a particular set

of circumstances, please advise.

Section 1 addresses an issue the Select Committee on Legislative Ethics identified in a
recent advisory opinion. The deletion of "the" on line 11 and the insertion of language
clarifies the statute’s mean! ig. |°ruil recently the statute had been interpreted to mean
that unless a provision allowing, requiting, or prohibiting something under the
Legislative Ethics Act specifically made itself applicable to former legislators, former
public members of the committee, and former legislative employees, then those
individuals were exempt from the provision. The Select Committee on Legislative. Ethics
has determined that this was a misinterpretation which, if followed, encouraged former
legislators, former public members of the committee, and former legislative employees to
believe that once they left service they would not have to disclose potential ethical
conflicts that arose during the "interim reporting period," which begins 30 days before the
end of the icgulur session and ends on the first day of the next following regular session.1

Section 2 proposes adding a new statute that clarifies the duty of former legislators,
former legislative employees, and former public members of the public committee to
disclose potential ethical conflicts that may have arisen during the lime they served blit
were not reported before they left service, as described in the first section of this memo.

1A0-06-03.
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Senator Hollis French
February 6, 2007
Page 2

Section 3 would amend the description of the type of financial information legislators,
legislative directors, and public members of the committee are required to disclose under
AS 24.60.2007 The new (underlined) language addresses an apparent gap in the existing
law for dividend income from a limited liability company, adds a requirement that
income in excess of $1,000 lor personal services be disclosed v/ith a detailed description
of services provided, bours worked, and, if the recipient of the income is a legislator or
legislative director, the amount of income received from the source. (The existing law
does not require the amount of income to he disclosed by anyone, unless the "source of
income is known or reasonably should be known to have a substantial interest in

legislative, administrative, or political action.")

Section 4 gives sec. 2 retroactivity to apply to former legislators, former public members
of the committee, and former legislative directors that may have left service before the
proposed effective date of the statute without being aware lhat they were required to
make the ethical disclosures described in both section 2 and ethics advisory opinion

AO 06-03.

Section 5 gives the Act a proposed effective date of July 1, 2007.

DCWtmcd
07-082.mcd

Enclosure

3 There ate other statutes within the Legislative Ethics Act that require legislative
employees, in addition to legislators, public members of the committee, and directors, to
disclose other types of information, including information about gifts received, close

economic associations, etc.
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716 W. 4th. Suitu 230 Mailing Address;
Anchorago, AK P.O. Box 101468
(907) 269-0150 Anchorago, AK

FAX: 269-0152 99510-1468

December 4, 2006

ADVISORY OPINION 2006-03

Subject: Conflict of Interest - Disclosures

RE: Does AS 24.60 require a former legislator to disclose matters relating to potential conflicts of
interest that existed during the time the legislator was in office?

You are a legislator and therefore covered by the Legislative Ethics Act. You have requested an advisory
opinion concerning facts and circumstances that you have related. You have waived confidentiality. The
committee relies on facts that you have described in answering your question.

Statement of Facts
Legislators ore required by AS 24.60, the Legislative Ethics Act, to disclose matters relating to certain
actual and potential conflicts of interest, within deadlines fixed by statute.-! You have asked if
disclosures under AS 24.60.105, 24.60.080(d), and 24.60.210, statutes which have a reporting date of
Mat ch 15, 2007, must be filed by all legislators who held office in 2006 or only those legislators who are
in office on Marclt 15, 2007? Past practice has exempted former legislators, former legislative
employees and former public members of the Select Committee on Legislative Ethics from filing
requirements concerning the final reporting period of tlioir tenure in office.

Discussion
Although nothing in the statutes cited in your request specifically exempts former legislators, former
legislative employees, and former members of the select committee on legislative ethics from filing
requirements, it has become the practice to exempt them from final reports due on March 15. AS

24.60.020(a) and (a)(1) (emphasis added) say:

(a) Except as otherwise provided in this subsection, this chapter applies to a member of
the legislature, to a legislative employee, and to public members of the committee. This
chapter does not apply to

(1) aformer member ofthe legislature or to a person formerly employed by the
legislative branch ofgovernment unless the provision specifically states that it applies;

This can be read to suggest that legislators and legislative employees are exempt Horn disclosure
requirements the moment they become "former." However, the duly to disclose arises the moment the
matter to be disclosed occurs, not on the final date a statute requires ureport on the mattei to be filed
The status of "former"” is irrelevant in that respect. Ifa disclosable matter arises before a legislator,
legislative employee, or public member of the Select Committee on Legislative Ethics becomes
"former,"” then it must be disclosed; if it arises after, then it need not be disclosed. Leaving office does
not amount to an amnesty from ethics disclosure requirements - if it did then there would be a period in
cveiy legislator's career where tiie legislator could disregard much of the code of legislative ethics, safe
in the knowledge that, once the legislator makes it past the last day of office, he or she will be safe from
cthics-bascd scrutiny. It could also lead to the resignation of legislators who, suddenly accused of not
making a disclosure, could resign rather thun disclose a conflict that may have long existed.

lofd 2/6-2007 5:32 I'M
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Additional support for a reading of AS 24.60.020(a) that does not exempt former legislators and former
legislative employees from filing final repons by March 15 is found in AS 24.60.010 (emphasis added),

which says:

The legislature finds that
(1) high moral and ethical standards among public servants in the legislative branch of

government are essential to assure the trust, respect, and confidence of the people of this
slate;

(2) a fair and open government requires that legislators and legislative employees conduct
the public's business in a manner that preserves the integrity ofthe legislative process
and avoids conflicts ofinterest or even appearances o fconflicts o finterest;

(3) the public's commitment to a part-time citizen legislature requires legislators be drawn
from all parts of society and the best way to attract competent people is to acknowledge
that they provide their lime and energy to the state, often at substantial personal and
financial sacrifice;

(4) a part-time citizen legislature implies that legislators arc expected and permitted to
cam outside income and that the rules governing legislators' conduct during and after
leavingpublic service must be clear, fair, and as complete as possible; the rules,
however, should not impose unreasonable or unnecessary burdens that will discourage
citizens from entering or staying in government service;

(5) in order for the rules governing conduct to be respected both during and after
leaving public service, the code must be administered fairly without bias or favoritism;
(6) no code of conduct, however comprehensive, can anticipate all situations in which
violations may occur nor cun it prescribe behaviors that arc appropriate to every situation;
in addition, laws and regulations regarding ethical responsibilities cannot legislate
morality, eradicate corruption, or eliminate bad judgment;

(7) compliance with n code of ethics is an individual responsibility; thus ull who sei vc the
legislature have a solemn responsibility to avoid improper conduct and prevent improper
behavior by colleagues and subordinates;

(8) the purpose of this chapter is to establish standards of conduct for slate legislators and
legislative employees and to establish the Select Committee on Legislative Ethics to
consider alleged violations of this chapter and to render advisory opinions to persons

affected by this chapter.

AS 24.60,010(2) notes the imponuuce of avoiding even the appearance of a conflict of interest.
Although AS 24.60.010 discourages imposing unreasonable or unnecessary burdens that will discourage
legislators from seeking or staying in office, AS 24 60.010(4) and 74.60.010(5) suggest that compliance
with disclosure requirements after leaving office is part of being a legislator.

Conclusion

The committee finds that an appearance of a conflict of interest is too easily created when disclosure is
not required in the circumstances you have described, and actual conflicts become too cusy to conceal.
All of the reporting requirements in the Legislative Ethics Act apply for each duy a legislator is in office,
and although there arc deadlines for filing reports, a legislator may file a report as soon us a diselosnble
matter arises, before the reporting deadline. Therefore, and for the reasons siuted above, the committee
finds that, as to uny disclosable matter that arises during the time a legislator is in office, the former
legislator is still required to disclose under AS 24,60 as if the legislator were still in office; but, us to any
mutter that arises after a legislator leaves office, the former legislator is not required by AS 24.60 lo

2 of % 2,6/2007 5:32 1"M
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make u disclosure.

Because of prior practice contrary to this opinion, this opinion shall be applied prospectively-- to
legislators, legislative employees, and public members of this committee. In this instance, a legislator
leaving office on the third Tuesday of January, 2007, which is January 16, is subject to the March 15,
2007, disclosure deadline for any previously unrcportcd matter or interest that began or was in existence
between April 10, 2006 (which is the 30th day before the regular session ended in 2006) and December
31, 2006. The same legislator is subject to tire March 15, 2008 disclosure deadline for any matter or
interest that began or was in existence between January 1, 2007 and January 16, 2007; however, the
report can be filed at any time between January 16, 2007 and March 15, 2008, and may be filed

separately from, or as an addendum to, the report due March 15,2007/

Adopted by the Select Committee on Legislative Ethics on December 4, 2006.

Members present and concurring in this opinion were:
H. Conner Thomas, Chair

Representative Bruce Weyhrauch

Senator Hollis French

Senator Ralph Scekins

Herman G. Walker, public member

Ann Rabinowitz, public member

Dennis (Skip) Cook, public member

Gary J. Turner, public member

Members dissenting from this opinion were: None.

Members' absent were: Representative Les Gara

DCW:ljw:mcd
06-329.1jw
1 Among statutes with disclosure deadlines arc: AS 24.60.030,24.60.040,24.60.050, 24.60.070,

24.60.080, 24.60.105, 24.60.200, and 24.60.210.
2 AS 24.60.105(a):

(a) When a legislator or legislative employee is required to file a disclosure under this
chapter and a date by which the disclosure must be filed is not otherwise set by statute, the
deadlines set out in this section shall apply. For disclosure ofa matter or an interest
that began or was acquired during the interim between regular legislative sessions,
whether or not the regular session is extended or there is a special session, or during
the lust JO days ofa regular session, the legislator or legislative employee shall disclose
the matter by March 15. For disclosure of a matter or an interest that began or was
acquired during a regular legislative session, but not during the last 30 days of the regular
session, the disclosure must be mudc within 30 days after the commencement of the

interest or representation. (Emphasis added)

216/2007 5:32 PM



Alaska State Legislature

Senator Hollis French

Changes to SB20 in Senate Judiciary:

« Amended bill to make reportable dividend income consistent with $1,000
reporting requirement elsewhere in the hill for other kinds of income:

» Deleted language that provided an exception for licensed professionals to provide
amore limited description of their services, as well as the section defining
*‘licensed professionals” as it pertained lo that provision.

Changes to SB20 in Senate State Affairs:

» Added language from the Governor’s hill that states Legislators, legislative staff
and public members of the Select Committee on Legislative Ethics lile ethics
disclosure forms within 90 days of leaving their position. This ensures that
Legislators who ar_ defeated in an election or leave office file disclosures for their
last year of service. Title changed to reflect changes in the body of the bill.

» Added a new section that makes the above provision applicable to a person who is
not a legislator on the effective date of this bill but served as a legislator between
April 9. 2006 and the effective date. July 1. 2007.



SENATE COMMITTEE REPORT

DATE: 1/26/07 FURTHER:

DATE TURNED
INTO OFFICE:

State Affairs Committee considered SENATE BILL NO. 20
SB 20 LEGISLATIVE DISCLOSURES
"An Act relating to disclosure to the Alaska Public Offices Commission of information about certain income

received as compensation for personal services by legislators, public members of the Select Committee on
Legislative Ethics, and legislative directors subject to the Legislative Ethics Act; and providing for an effective

date"

and recommends:
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SENATE COMMITTEE REPORT
First Committee of Referral
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FISCAL NOTE

Revision Date/Time (Note if correction):

Fiscal Noto Number: J

Bill Version: CSSB25(STA)
(S) Publish Date: 1/26/07

Dept. Affected]

Title State Planning and Budget

RDU Taxation and Treasury

Component Tax Division

Senator Dyson
Senate State Affairs

Sponsor
Requester

Expenditures/Revenues

Component No. 2476

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES
Personal Services
Travel
Contractua.
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) I
FUND SOURCE

FY 2008

0.0 |

FY 2009

FY 2010 FY 2011 FY 2012

0.0 0.0 I 0.0 0.0

(Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Sp ify Type--Do not abbreviale)
TOTAL

Estimato of any current year (FY2007) cost:

0.0

Check this box (X) if funding for this bill is Included in tho Governor's FY 2008 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a sopamto page if necessary)

See attached.

Prepared by: Nels Tomlinson

Revenue 04

[

FY 2013

0.0

P >no (907) 465-5636

Division Tax

Jorry Burnett
Dopl. of Rovonuo

Approved by:
Agoncy

Dato/1 nno
Dato 1/24/2007

COMMITTEE COPY
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FISCALNOTE « 3

STATE OF ALASKA BILL NO. CSSB A5(STA)
X007 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

Bill Language: This bill would require the governor to provide a long range financial plan for the state,
including:

*a projection of revenue for the succeeding 25 years categorized by each major source of revenue,

‘an explanation of any significant changes from previous projections

‘and the assumptions on which the projections are made.

Revenues: This bill will have no effect on revenues.

Expenditures: The additional expenditures associated with this bill are indeterminate. After consulting
with the bill's sponsor and with the governor’s Office of Management and Budget, we believe that the
projections required by this bill could be provided by a minor extension of our current revenues forecasts.
The Tax Division of the Department of Revenue currently produces semi-annual revenue forecasts, and
the succeeding two years' forecasts are published in the Revenue Sources Book. If the new projections
can be fitted into our current framework of revenue projections, there would be no significant additional
costs associated with this bill. Whether we can fit the required forecasts into our existing forecasting
framework will depend upon tho governor's eventual decision as to the level of accuracy and detail

required.

Pago 20f 2



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2007 LEGISLATIVE SESSION Bill Version: CSSB 25(STA)
(S) Publish Date: 1/26/07
Revision Date/Time (Note if correction); Dept. Affected: Multiple
Title State Budget and Flanning yrdu
Component
Sponsor Son, Dyson
Requester Sen. State Affairs Committee Component No.
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
Kok oft* oftx
TOTAL OPERATING

CAPITAL EXPENDITURES [ |

CHANGE IN REVENUES (
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL oft* Ll ft+* o4 it oft*

Estimato of any current year (FY2007) cost: 0.0
Chock this box (X) if funding for this bill is included in the Governor's FY 2008 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata page it necessary)

This bill would amend Ihe Executivo Budget Act to require the Governor's Offico to prepare an annual

25 yoar long-range financial plan. In addition, the bill would impose a number of additional requirements
that would affect a numbor of State departments, relating to revenuo projections, public building upgrades,
Stale debt projections and strategies, and unfunded state liabilities.

Tho provisions relating to revenuo projections and State debt affect tho Department of Rovonuo. The
provisions relating to public building upgrades would affect all Slate agencies that manage facillties,
including the Departments of Administration, Corrections, Education, Commerco, Fish and Game, Health

and Social Services, Military and Veterans Affairs, (continued)

Prepared by:  Jack Kreinhodor, Senior Analyst Phono 465-4676
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Approved Ly:  Karen J Rohfeld, Director Date 1/24/2007
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FISCAL NOTE # 2

STATE OF ALASKA BILL NO. csss 25(s1a)
A07 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

Natural Resources, Public Safely, and Transportation and Public Facilities. The provisions relating to
unfunded state liabilities would primarily affect the Department of Administration.

In total, the provisions of SB 25 would require a considerable amount of staff time to conduct the work that
is called for in the hill. It is likely that additional staff would have to be hired in the Governor's Office, and
potentially in other departments, to conduct this work. The exact cost is difficult to determine without
further analysis and workload planning; therefore, this fiscal note shows the costs as indeterminate.
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