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o r  boih ."  14 V.l. Code A m . §13  (1996).  S ince the sta tu te  on ly  c r im in a l izes  willfu l con cea lm en t  and does  not 
m en t ion  failure to d isclose, it w ould  appear  to reach  on ly  a f f irm ative  acts o f  con cea lm en t .

n l 7 8  S .D . C od if ied  laws § 2 2-11-12  (M ich ie  1988). T h e  pena lty  for C lass  1 m isd em e an o r  is 1 year im pris ­
o nm en t  in a c o u n ty  ja i l  o r  S 1.000 fine o r  both. S .D. C od if ied  L aw s  § 22 -  6 -2 (1 )  (M ich ie  1988),

n l 7 9  S ee  supra  notes 162-165 and acco m p an y in g  text.

n lSO  Cf. In  re Russel, 493 N. \V.2d 715, 716 (S .D . 1992) (L aw y e r  p led  gu il ty  to  hav ing  vio lated  the statute 
for hav ing  "assis ted know n fugitives from F lo r ida  in fleeing from  au thor it ies  by  lend in g  m oney , furnishing a car, 
and p rov id ing  his c red i t  ca rds  to  them.").

n l S l  S ee  su p ra  note 148.

n ! 8 2  220 N .E .2 d  146, 151 (O hio Ct. App. l n66). T h e  court  o b se rv ed  "[t]he im po s i t io n  o f  an obligation  un­
de r  cr im inal p ena lly  to inform upon o th e r  peop le  invo lves  difficult issues o f  policy . F a i lu re  to  in form  has not 
genera l ly  been recogn ized  as a  c r im e  in A m erican  ju r isd ic tions ."  Id.

n 183 Ohio Rev. Code Ann. §  2921.22(A ) (W es t  1 9 9 7 ) . 'I: p rov is io n  is no t d e s ig na ted  as m ispris ion  o f  fel­
o ny  for reason s  exp la ined  in the docu m en ta t io n  o f  the legisla tive h is tory: [The s ta tu to ry  c r im e) is s im i la r  to, but 
na rrow er  than the  c o m m o n  law  c r im e  o f  m isp ris ion  o f  felony . . .  T h e  g is t o f  m isp r is io n  at c o m m o n  law was 
k eep ing  s i lence  [sic] o r  failing to  attempt to app rehen d  the o ffend er  w hen  o n e  k n e w  a  fe lony had been  c o m m it­
ted. . . .  It was a pass ive  o f f e n s e . . . .  U nder  this sec tion , persons  are  requ ired  on ly  to  in form  au thor it ies  o f  which 
they hav e  k n o w led g e ,  and  arc  no t  requ ired  to a t tem pt ap p reh ens ion  c f  the  o ffender .  Ohio Rev. Code .Ann. § 

2921.22  (W est 1997) (C o m m it te e  C o m m en t  II 511) .  As no ted  abov e ,  the au th o r i ty  for inc lud ing  in the  com m on-
law c r im e  an ob l iga t ion  to  a t tem pt app rehen s io n  o f  a fe lon is h igh ly  q ues t io nab le .  S u p ra  notes  6 -10  and  a c c o m ­
pany ing  text.

n 184 Ohio Rev. Cotie Ann. §  2921.22(1) (W es t  1997). A m isd e m e a n o r  o f  the four th  degree  is punishab le  by 
thirty days  im p r iso n m en t o r  a S 2 50  fine. Ohio Rev. Code Ann. §  29 29 .2 1 (B )(4 ), (C )(4 )  (A n derson  1996).

ii 185 Id. § 2 9 2 1.22 (C o m m it tee  C o m m e n t  to  11 511).

n I SO S ec  id. §§ 29 21 .22(F )(  I ). (G)(3).

n l 8 7  S ee  id. §§ 2 9 2 1 .22(F)(1).  (G )(4)

n l S S S e e  id. §§ 292 1 .22 (F )(1 ) ,  (G )(5) .  (6) 

n l 8 9  S e e  id. § 2 921 .22(G )(2 ) .

n l 9 0  In the  Y o ung  case ,  the  O h io  C ourt  o f  A ppeals  ob se rv ed  "in so m e  in s tances  m isp r is ion  c ou ld  present 
co m p lex  q u es t io n s  u n d e r  the m o d e rn  app lica tion  o f  the priv ilege ag a ins t  se l f - in c r im in a t io n ."  State v, Young, 220 
N .h .2d  146, 151 (O hio  Ct App. 1966).

n 191 484 N .E .2 d  276, 279 (O hio Ct. App. 1985).
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n ! 9 3  Id. at 279.

n l 9 4  S ee  id. at 279-SO. T h e  defendant 's  con v ic t ion  for ch ild  e n d a n g e rm e n t  was upheld bu t rem anded  for re ­
s en ten c in g  b ecau se  the trial court  im posed  the m ax im u m  sen tence  w ithou t fo l low ing  s ta tu tory  guidelines. See  id. 

a t 279-SO.

n l 9 5  425 N .E . ld  957 (O hio  Ct. App. I9S0 ).

n 196 S ee  id. a t 958.

n l 9 7  S ee  id. at 958-59.

n l 9 8  Id . a t 95S.

n l 9 9  Sec ,  e .g ., Neb. Rev. Stat. §  28-1226  (1995) (m ak ing  p u n ish ab le  as a C lass  111 m isdem eano r  the failure 
o f  any p e rso n  w ho  has kn o w led g e  o f  the theft o r  loss o f  ex p lo s ive  m ate r ia ls  f rom  his o r  her s tock  to report such 
theft o r  loss  to the po lice  w ith in  tw en ty -four  h o u rs  o f  d iscovery);  A riz . Rev. Stat. Ann. §  13-3009 (W es t  1989) 
(m ak in g  p u n ish ab le  as a  c lass  3 m isd em ea n o r  the  in tentional failure o f  te lecom m u n ica t ion s  w orkers  to report to 
p ro secu tin g  a tto rneys  illegal w ire - tapp ing  co m in g  within their  know ledge) .

n 2 0 0  See , e .g ., Haw . Rev. Stat. Ann. §  453-14  (M ich ie  1998) failure to  m a k e  repor t  within tw enty-four  
hours  pu n ish ab le  by  S 50  to S 5 0 0  fine); M ich . Comp. I m w x  Ann. §  750.411  (W es t  1991) (failure  to report im­
m edia te ly  pun ishab le  as a m isdem eanor) .

n201 C o m p a re  Haw . Rev. Stat. Ann. § 2 9 IC -1 9  (M ich ie  1998 R e p la c e m e n t  V o lum e) (failure  to report acci­
den t o r  bu lle t  d a m a g e  carr ies  no penalty) and  M ich . Comp. La w s  Ann. §  257 .623  (W es t 1990) (sam e) and Ala. 

Code §  32-10-10 (19 99  R ep lacem en t V o lu m e)  (sam e)  with Ind. Code Ann. §  9-26-5-1, 9 -26-5 -2  (W est 1992) 
(failure  to  no tify  p o l ic e  with in  tw en ty - fou r  h ou rs  o f  rece iv ing  m oto r  veh ic le  w ith  bullet d a m a g e  punishab le  as a 
C lass  C  Infraction).

n202 S ee  Jo h n  E .B. M eyers ,  A  S u rv ey  o f  Child  A buse  an d  N eglec t R ep o r t in g  Statutes , 10 J . Jitv. L  1 at I I -  

27, 62-72 (1 9 8 6 ) (charts  su m m ar iz in g  the  ob liga tions  and  pena lt ies  im p osed  b y  ch i ld  a bu se  repor ting  statutes in 
all fifty sta tes) .  P ro m p ted  by the m urde r  o f  S herr ice  Iverson, d iscussed  infra Part VIII,C, N evada  enacted  such a 
law in 1999. Nev. Rev. Star. Ann. §  202.882  (M ich ie  S upp .  1999). F o r  c o m m e n t  o n  recen t legislative efforts  in 
tins vein , see  M arc ia  M. Z ieg le r ,  N o nfea sa n c e  an d  the D u ty  to  Assist: T h e  A m er ic an  Seinfeld  S y ndrom e, 104 

D ick. E  Rev. 525 at 545-47 (2000).

n2()3 Il linois, as part  o f  its "Bill o f  R igh ts  lo r  V ic tim s and W itn e sse s  o f  V io len t C r im e  A ct"  has a statute 
m ak ing  it the  responsib i l i ty  o f  v ictim s an d  w itnesses  to aid  in the  p ro secu tion  o f  vio lent c r im e  by  (am o ng  o ther  
th ings) m ak in g  a t im ely  repor t  o f  a v io len t cr im e .  III. Stat Ann. ch. 725 ,  para. 120/7(a) (Sm it l i -H u id  1992).
T h e re  is no  p en a l ty  for no nco m p l ian ce  w ith  the s ta tu te  and  its on ly  o b v io u s  p u rp o s e  is to express  public  policy.

n204 Wash. Rev. Code Ann. §  9 .69 .100  (W e s t  1998). T h e  penally  fo r  a g ro s s  m isd em ean o r  in W ashing ton  is 
im p r iso n m e n t  for up  to  o n e  yea r  in c o u n ty  ja i l ,  o r  fine up  to $  5 ,000 ,  o r  bo th .  Wash. Rev. Code Ann. §  9 .92.020 

(W es t  1998). "S om e  c o m m en ta to rs  have referred  to tins sta tute  as a type o f  G o o d  S am ar i tan  law, H ow ever ,  from 
the text o f  the s ta tu te ,  the p u rpo se  ap p ea rs  to be  ca tc h ing  the c r im ina l ,  not a id in g  the  v ictim ."  Sungec ta  Jain ,
H o w  M a n y  P eo p le  D oes  it T ak e  to S ave  a D row n in g  Baby?: A G o od  S am ar i tan  S ta tu te  in W ash ing ton  Stale, 74

n l9 2  See id. at 277-78.
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Wash. L . Rev. 1 I S I  at J 193-94 n . l  14 (1999). T h e  d is tinction be tw een  ca tch ing  c r im ina ls  and help ing  their v ic­
tims is d iscu ssed  infra Part  VI.

n205 S usan  .'. H offm an ,  S ta tu tes  Estab l ish ing  a D u ty  to R e p o r t  C r im es  o r  R en d e r  A ssis tance  to Strangers: 
M ak in g  A pa thy  C rim ina l ,  72 K y. L  J . 827 at 839-40 (1984). T h e  B ig  D an 's  c ase  is d iscussed  infra part VIII.B.

n2 06  M ass Gen. L a m  Ann. ch. 268, §  40  (W es t  1990). M assachu se t ts  has  seen  further egreg ious  cases  o f  
b ys tand er  ind ifference  to rape  and  murder.  See J. M . L aw rence ,  C rim e S to pp ers  G a the r  Force , B oston  Herald, 
Jun e  I. 1998 at 4  (a 1985 rape  and  a 1996 rape -m u rd e r  shared  the e lem en t  o f  ne ighbors  ignoring the c r im e as it 
occurred) .  But i t ; ppears  that this sta tute  was not en fo rced  in those cases .

n207  R .l. Gen. Law s §  11-1-5.1 (1994  R eenac tm en t) .

n20S T h e  du ty  to  report in W ash ing to n  ex ten d s  to, inter a lia , a rson , k idnap ing ,  assault,  and extortion  as well 
as rape, m urder ,  m ans laugh te r ,  and  robbery , and also  inc ludes a ttem pts ,  consp irac ies ,  o r  cr im inal solici tations to 
c o m m it  any  o f  these  crim es .  S ee  Wash. Rev. Cade Ann. §  9 .94A .030(41) (W est S upp .  2000) (def in ing  "Violent 
o ffenses") .

n20 9  O n e  c ou ld  im ag ine  a s i tuation  in w hich  there  is m ore  than o n e  v ictim  o f  an en u m era ted  violent c rime 
and  the M assach use t ts  and  R h o d e  Island s ta tu tes ,  by  their literal terms, w ould  im po se  on  each  v ictim  the duty  to 
report ,  kn o w in g  that ano th e r  w as a lso  a victim.

n2 10  Barry  S iegel .  B eyond  the  R each  o f  the Law , L. A. T im e s ,  A ug . 20 , 1996 at A l  (detailed report o f  the 
incident) .

n 2 1 1 S ee  id.

n212  See id.

n 2 13 S e c  W ash ing to n  v. S o le r  and T w y m a n .  N os. 36068-0-1 *  36179-1- / ,  1998 W L 300535  (W ash. Ct.
App. Ju n e  8, 1998) (unpub l ished  opin ion).  S o le r  w as  a lso  c on v ic ted  but was then g ran ted  a new  trial because  o f  
ihe p rosecu to r 's  im p rop er  c o m m e n ts  in c lo s in g  arg u m e n t .  Id. at *4. S u b seq uen t ly ,  he en te red  a plea agreem ent 
by w hich  lie w as conv ic ted  o f  f i rs t -degree  m ans laugh te r .  Ja in , supra  no te  2 04 ,  at 1195.

n214 See . e .g .,  S iegel ,  supra  no te  210; N ancy  B artley , Innocen t B y s tand ers  N o  M ore , Seatt le  T im es,  Dee.
13, 1 9 9 6 at B I .

n215 It shou ld  a lso  be no ted  that ,  i f  L cv ick  h a d  rece ived  his injuries from  a w ild  anim al o r  an  accidental 
fall, not even  a rule as  b road  as c o m m o n  law  m isp ris ion  o f  fe lony w ou ld  require  perso ns  aw are  o f  his dis tress to 
su m m o n  ass is tance . See  in lra  no te  2 5 0  and  a c c o m p an y in g  text.

n 2 16 Jim B ru nn er ,  C r im e  L a w s  Bear N am e s  o f  Y o un g  V ic tim s ,  Sea tt le  T im e s ,  M ar .  31, 200 0  at B4; Jen n i­
fer M cC o y ,  Jo ey  Levick 's  Bill a Call for D ecen cy ,  Seatt le  T im es,  Jan. 30 . 1997 at B 3; Bartley, supra  note 214.

n2 17  O ne  w riter  has cri t ic ized  du ty - to -rc scue  s ta tu tes  b e cause  they cou ld  be taken  to endo rse  vigilantism.
S e e  W cnik ,  supra  note 91 , ut 1794-97. Cf. D avid  C . B igg s .  "The G ood  S am ar i tan  Is Pack ing" :  A n O verv iew  o f  
the B ro aden ed  D uty  to  Aid Y our F e l low  M an , w ith  the M o dern  D esire  to  Possess  C on cea led  W ea p o n s ,  22 U.
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Dayton L  Rev. 225 (1997) (a rgu ing  that du ty- to -  "escue sta tutes and  an arm ed c it izenry  are a dangerous  co m b i­
nation, and  conc lud ing  that the fo rm er sho u ld  be ex p and ed  w hile  the latter shou ld  be curtailed).

n218 Vt. Stat. Ann. tit. 12, §  519  (1973).  N o te  that, by its literal terms, the sta tu te  im poses  an ob liga tion  o f  
rescue  not on ly  on  eyew itn e sses  to another 's  peril bu t a lso  on  those w ho  learn o f  another 's  peril indirectly. See 
Jain , 'u p r a  note 204 ,  at 1192 (observ ing  that V e rm o n t  does  not l im it the d u ty  to rescue  to p ersons  at the scene  o f  
an em erg ency  but ex tends  it to "anyone  w ho 'know s '  o f  ano ther  in p iril .").

n219  433 A .2d  271 (Vt. 19S1). T h e  d e fend an t  Jo y ce  w as  accused  o f  k ick in g  his son  in the head repeated ly  in 
front o f  w itnesses .  S ee  id. at 272. T h e  defense  argued  to the ju ry  that any  reason ab le  p erson  would have  done 
so m eth ing  to stop the defen dan t  i f  he  had ac tua lly  been  trying to ser iously  in jure  his son. S ee  id. at 273. T h e  trial 
j u d g e  instructed the j u r y  that a  person  has no d u ly  to try  to s top  a light o ccu rr in g  in his p resence . See id. T h e  d e ­
fense argued  to the sup rem e  court  that the ins truct ion  was incorrec t because  the D uty  to  A id  the E ndangered  Act 
im poses  such  a duty. See  id.

n220  Id. at 273. Cf. F a rre ll v. People, 46 P . S 4 I  at S43 (Colo . Ct. App. 1896) ( reversing  co  viction o f  d e ­
fendant, w ho  s tood  by and did no th ing  as a w o m an  w as robbed  o f  he r  je w e lry ,  u n der  a repealed  statute making  
"a person  w ho  s tands  by, w ithout g iv ing  su ch  he lp  as m ay  be in his o r  her p o w e r  to  p revent a  cr im inal o ffense  
f rom  be ing  co m m it ted "  an "accessory  during  the fact" because  the ind ic tm en t d id  not "set forth what ac t  he 
failed to d o  which he m ight have  sa fe ly  done.") .  It m igh t be in one 's  p o w e r  to p revent the c o m m iss ion  o f  a 
c r im e ,  but he i tight succeed  at the cos t  o f  his ow n  life. He m ight read i ly  be w ill ing  to interfere, but fail to do  so, 
because  he ha: reason  to  believe  that he cou ld  not ac t  w ithout ex p os ing  h im se l f  to danger .  T h e  law  does  not re ­
q u ire  him to It izard his personal safety, I f  he do es  w hat he can  without end an g e r in g  h im self ,  he is guiltless. Id.

n221 T h a  the sta tu te  w ould  not require  personal intervention in a fight m a k e s  perfec t  sense, H ow ever ,  the 
w itnesses  to ti e  inc iden t in the Joy ce  case d id  not try  to su m m o n  ass is tance , e ither. Joyce , 433 A .2 d a t 273. The 
ju r y  ins truction, and the su p re m e  court 's  in terpre ta tion  o f  the statute, w hile  techn ica lly  correc t ,  should  have ex ­
pressed  the di: t inction be tw een  persona lly  in te rven ing  in a fight and  ca ll ing  for he lp  from  the authorities.

n222  S ee  D aniel B. Yeager,  A  R adica l C o m m u n ity  o f  Aid: A  R e jo inde r  lo O pp on en ts  o f  A ff i rm at ive  Duties 
to H elp  Strangers ,  71 Wash. U. L Q . I ,  24 n .l  14 and  acco m p an y in g  text (1993) ;  J a y  Silver,  T h e  Duty to  Rescue:
A  R e exam ina t ion  and a  Proposal ,  26 Writ. & M a ry  L  Rev. 423 at 423 426-27 (19S5).

n223 A’./. Gen Law s § 11-56-1 (1994  R eenac tm ent) .

n224 M inn. Stat. Ann. §  6 0 4 A .0 I  Subd . I (W es t  2000), U nder  M inneso ta  law. '"Petty  m isd em e an o r’ m eans a 
petty  o ffense  which is p rohibited  by sta tute ,  w hich  do es  not const i tu te  a c r im e  a n d  for w h ich  a sen tence  o f  a fine 
o f  not m ore  than S 2(90 may be im posed ."  Id. § 6 09 .02  subd. 4(a) (W est Supp . 2000).

n225 Id. § 609 .66 2  Subd. 3 (W est Supp. 2000).

n220  Id. § 609 .6 62  Subd . I (W est Supp . 2000).

n227 Id. § 6 0 9 .6 62  Subd .  4 (W es t Supp . 2(XX)).

n228 S ee  Yeager,  supra no te  2 22 ,  at 24 n. 114 and  accom p any in g  text.
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n229 Wis. Stat. Ann. §  94 0 .3 4 (2 )(a ) (W es t  Supp . 1999). A  v io la tion  is a C lass  C  m isdem eanor.  See  id. § 
9 4 0 .3 4 ( l ) ( a )  (W es t  Supp . 1999). A  C lass  C  m isd e m e a n o r  is pun ishab le  by a fine no t to ex ceed  $ 5 0 0  o r  im pris­
o n m e n t  not to exceed  th ir ty  days, o r  both. S ee  id. § 9 39 .51(3 ) (c )  (W es t Supp . 1999).

n2 30  Id. § 940 .3 4 (2 ) (d )  (W e s t  Supp .  1999).

n231 S e c  State v. La  Plante. 521 N .W .2d 448, 451 (W is. Ct. App. 1994) (a f f i rm ing  conv ic t ion  under  the 
statute).

n 2 3 2  S ee  id.

n233  S ee  id. at 44 9 ; sec  a lso  K ris t ina  M. K napc ik ,  U nlike  N evada ,  W itnesses  H ere  F ac e  Law , M ilw aukee  J. 
Sen tine l ,  Sept. 9, 199S at 7 (con tras t ing  the  Iverson  murder).

n2 34  S ee  id.

n235 S e e  La  P lante. 521 N .W .ld  at 449. 

n2 36  S e e  K n apc ik .  su p ra  note 233. 

n237  S ee  L a  Plante, 521 N. W .2d at 448. 

n238  Id . at 450-51. 

n2 39  Sec  id. at 452.

n2 4 0  H aw . Rev. Stat. Ann. §  663-1.6  (M ich ie  1995 R c lacem cn t  Vol.) (c ap t ion ed  "D uty  to assist"). T h e  p en­
alty  for a petty  m isd e m e a n o r  is a fine up to  $  1,000 and im p riso nm en t  for up to  th irty  days. H aw . Rev. Stat. Ann. 

§ §  706-640(5) ( "A u th o r ized  fines"), 7 0 6 -66 3  ("S en tence  o f  im p r iso n m e n t  for m isd e m e a n o r  o r  petty m isde­
m eano r")  (M ich ie  1999 R ep lac em e n t  Vol.).

n 2 4 l  S e e  H o ffm ann ,  supra  note  205, at 841.

n242  F la . Stat. Ann. §  794.027  (W e s t  2000).  In F lorida, a m isd e m ea n o r  o f  the first d eg ree  is punishab le  by a 
defin ite  te rm  o f  im p riso nm en t  not ex ce e d in g  one  year  o r  a fine not ex ceed ing  S 1,000 o r  both. See id. §§ 
7 75 .0 82 (4 ) (a )  &  7 7 5 .0 8 3 ( l ) (d )  (W es t  2000)”.

n243 R .l . Gen. L tw s  §  11-37-3.3  (1994  R eenac tm en t) .

n244  S ec  sup ra  note  I0 0  and  a c c o m p a n y in g  text.

n245 S ee  supra  no tes  2 2 2 -2 2 3  and  a c co m p a n y in g  text.

n246  S ee  su p ra  note  2 0 7  and  a cco m p a n y in g  text.
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n247 T h e  perverse  result o f  the R h od e  Island legisla tive s ch e m e  is that a  p e rson  w ho  m ute ly  w itnesses  a 
rape  and m urder  is sub jec t  to a lesser penally  than a person  w h o  m ute ly  w itnesses  a rape  only , s ince  a live victim 
can  file a  com pla in t  w hile  a d ea d  v ic t im  cannot.

n248 See  Y eager,  supra  no te  222 ,  at 28-29  ("T he  du ty  to  rescue  will m o s t  o f ten  require  p ro m pt reporting; 
thus, the tw o dif feren t types o f  laws [du ty -lo -rcscue  and  du ty- to -report]  w o u ld  have  su bs tan tia l ly  the sam e  ap ­
p lication  and effect.") . S e e  also. H e y m a n ,  sup ra  note  6, at 747  (" the  c it izens du ty  to act [per  a du ty  to rescue] 
w ould  often  be satisf ied by ca l l ing  for em ergen cy  ass is tance  from  the po lice ,  fire departm en t ,  o r  rescue  services. 
A n individual w ould  be required  to intervene d irec tly  in an e m e rg e n c y  s i tua t ion  on ly  w hen  there was no time to 
obta in  g overnm en ta l  ass is tance ."); M elo d y  J. S tew art ,  H o w  M ak in g  ihe  F a i lu re  to  A ssist Illegal Fails  to Assist: 
A n  O b serva t ion  o f  E x pan d ing  C rim ina l O m iss ion  Liabili ty , 25  Am. J . Crim . L  3S5, 413-14 (1998) (observ ing  
that, in "s itua tions involv ing  im peri led  s trangers  w ho are v ic t im s o f  c r im e ,"  a s ta tu tory  d u ty  to rescue  im poses 
no g reaier  burden  than a s ta tu tory  du ly  to  report).

n249 H ence ,  it is e rroneous ,  o r  at least im precise ,  to ca te go r ize  both k n d s  o f  laws as  "duty to aid" statutes. 
S ee  B iggs, supra note 217 ,  at 231 .  S ee  also S tew art ,  supra  no te  248 ,  at 413  n .142  (" it sho u ld  be m ade  c lea r  that 
general du ty- to  assist law s are d if fe ren t  from  crim e  repor ting  laws.").

n2 5 0  See  Jain, supra  nole 2 0 4 ,  at 1193 (com paring  the W isco n so n  sta tu te  w ith  the V e rm o n t and M inneso ta  
statutes and  noting that the former, unlike  the latter tw o, w ould  im pose  "no d u ty  to aid a d ro w n in g  bab y  o r  a 
s t ranger  hav ing  a  heart a ttack.") .  S e e  genera l ly  Jo hn  T . Pardun, G oo d  S am ar i tan  Laws: A G lobal Perspective , 2 0  
L oy .  L .A .,  Int'l &  C om p. L.J. 591 at 594, 599-6 00  (1994) (no ting  the d is t inc t io n  b e tw een  a  general du ty  lo assist 
and  a du ty  to act o n ly  w ith  regard  to cr im ina l conduct) ;  B iggs, supra  note 27 9 ,  at 2 3 1 ,2 4 4  (not ing  the dis tinction 
be tw een  statutes co v er in g  "Acts o f  G o d "  and those co ver in g  ac ts  o f  c r im ina l agen ts) ;  Jess ica  R. G ivc lber ,  Im ­
posing  D u tie s  on  W itnesses  to C hild  Sexua l A buse: a Futile R espo nse  to  B y s tan d e r  Ind ifference , 6 7  Fordham  L  

Rev. 3169. 3192 (1999) (same).

n 2 5 1 Sec  Minnesota v. Carter, !  19 S. Ct. 469 a l 482 (1998) (G in sbu rg .  J .,  d issen ting).

n252 Still , a  w itness  repo r t in g  du ty  specif ic  to  criminal v io lence  is p e rh a p s  m ore  likely to focus  a w itness to  
a  c r im e  in p rogress  o n  his o r  h e r  legal ob liga tion  to su m m o n  a ss is tan ce  than w o u ld  be a generic  rescue  statute 
app licab le  to  any em erg e n c y  .

n253 S ee  supra  Part IV.B.

n254 It must be em p h as ized  tha t  the fo l low ing  d iscuss ion  a d d resses  the d u ty  to report c r im e ,  no t a du ty  to 
rescue  v ic t im s o f  c r im e.  M an y  o th e r  co m m en ta to rs  have  taken  the reverse  ap p ro ac h .  See  Z ieg le r ,  supra  note 202, 
at 5 56 -57  (proposing  a sta tute  to p ro v id e  that ijt shall be a c r im e  for w itn esses  to  violent ac tions  to  d eny  ass is ­
tance to v ictim s o f  such ac t 'on s ." ) ;  J enn ife r  B agby, Jus tif ica t ions for  S ta te  B y s ta n d e r  In terven tion  S tatu tes : W hy  
C rim e  W itnesses  Shou ld  be R eq u ired  to  Call fa r  Help, 33 hul. L  Rev. 571, 585, 586  (s ta ting  that "[r]a thcr  than 
focusing o n  the need to cap ture  cr im inals ,  ‘Bad S am aritan '  s ta tu tes  sh o u ld  d irec t  a t tention lo  the p ligh t o f  the v ic­
tim s o f  c r im e  and  the need to in te rvene  in o rder  to ren der  ass is tance  to those  in danger" ) .  Id . at 586  (proposing  a 
sta tute  to require  "bys tander  in terven tion  by reporting  specifically  e n u m era ted  c r im es  in o rd e r  to aid the crime 
victim .").

n255 S ee  H o w ard ,  sup ra  note  7 ,  at 754 ("[T]hc scop e  o f  m isp ris ion ,  i f  th e  tradit ional s ta tem en ts  arc taken 
literally, is absu rd  . . . . " ) .  See  a lso  W ill iam s, supra note  7. at 423  (ca l l ing  the  o ffense ,  as defined  by  au thorita tive 
com m en ta to rs ,  "un reasonab ly  w ide") ;  P. R. G lazcbrook ,  supra  note  26 , at 311 ( ' 'T h e  lo ng -s tand ing  cr i t ic ism  that 
m ispris ion  is an im prac t icab ly  w id e  c r im e  rem ains  unansw ered .") ;  M ullis ,  sup ra  no le  36, a l  1 1 11- 12 (subm it t ing  
that the c o m m o n  law  c r im e  o f  m ispris ion ,  i f  applied  to  all fe lonies,  m ak es  d if f icu l t  the p ro tec t ion  o f  individual
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rights and needs, and  further v en tu r ing  that appropr ia te  limits on the felonies that m us t be repor ted  w ould  cure  
such  diff iculties) .

n25 6  S e e  B roeder ,  supra  note  15, at 88-89; G era ld  E. Lynch, T h e  L a w y e r  as Inform er, 1986 Duke L .J .  491 

at 535 (1986).

n257  S ee  C a se  and  C o m m e n t  [1 9 6 1 ] Critn. L  Rev. 483 a t 485  (1961) (" [I]t  is c lear  that m any  respectab le  
persons and ins li tu t ions-banks ,  schools ,  universit ies , trade unions, e tc.,  and  the ir  off iee rs -com m it  the c r im e  reg u ­
larly. It is no a n sw e r  to such  a po in t to say  that it is o n ly  in excep tiona l c a ses  that a  p rosecu tion  will be brought. 
T h e  law -ab id ing  c i t izen  sh o u ld  not have  to depend  on  the ben ev o le n t  ex e rc ise  o f  a d iscre tion  for his f reedom  
from  p rosecu tion ." ) ;  A llen, supra  note  3, at 53 ("[I]l is per tu rb ing  that the po l ice  have  the r ight to institute p ro se ­
cu tions  w hich  w ou ld  revolt c o m m o n  sense.").

n258 Sec ,  e .g .,  Norvall M orris ,  A n  A ustra lian  Letter. 1955 Crirn . L  Rev. 290 at 293  ("U ltim ate ly , the re ­
p ression  o f  c r im e  is a c o m m u n ity  responsib i l i ty ,  and the ex is ten ce  and  o ccas iona l  p rosecu tion  o f  this o ffence  e x ­
presses  and u nderl ines  this truth."); G o ldberg ,  supra  note  7 9  at 150 ("[EJven apa r t  f rom  its im m edia te  practical 
consequ ences ,  its ex is tence  might re n e w  a sense  o f  co m m u n a l  responsib i l i ty ,  the p resen t lack o f  w hich  is a  m a­
j o r  e lem en t  o f  o u r  m os t p ress ing  concerns .") ;  Kelly ,  supra  note 102 at 2 3 0  ("d ie  poss ib le  harshness  that the r e ­
tention o f  the o ffen se  m igh t cause  is not suff ic ien t ju s t i f ic a t io n  I’oi its abroga t ion .  T h e  harshness  o f  the rule is 
m ore  than a llev ia ted  by the benefits  socie ty  w ould  I 'kely derive  from  its re ten tion .") ;  F rankel ,  supra  note 59 , al 
4 1 9  ("[SJocie ty  m u s t  rely upon  repor ts  and in form ation from priva te  c it izens . T h is  being  true, there  are  definite 
social advan tages  in a  rule w hich  dec la res  a  public  ob liga tion  to g ive  such  in fo rm ation ." )  and al 421 ("O ne  might 
ask. how ever ,  w h e th e r  the advan tag es  from  threatening to  punish  are  m o re  than o ffse t  by the d isadvan tages  in 
en forc ing  (or  failing to en fo rce)  the threat?"). A m o n g  the au thor it ies  en d o rs in g  aboli t ion  o f  m ispris ion  in favor 
o f  law s agains t  c r im es  that requ ire  so m e  aff irm ative  act are Recent C ase ,  54 H an '. L  Rev. 506 a t 506-07 (1 941 ); 

R ecen t  D ec is ion ,  su p ra  no te  5 , at 172; G lazebrook ,  supra  note 26, a t  308.

n259 Cf. H o ffm an ,  sup ra  note 205  at 841 (cr itic iz ing  the "undu ly  res tr ic ted  scope"  o f  the ana log ou s  R hode 
Is land s ta tu te  b e c a u se  "o ther  ser ious c r im es  pose  an equally  d an g e ro u s  threat to  society.").

n2 60  S e e  M o rg an ,  supra  note 5, at 95 ("The citizen's du ty  set o u t  in m 'opr is ion  is ce r ta in ly  o f  a  high political 
and  moral charac te r ,  but any  pu n ish m en t  for failure to carry  ou t this du ty  w o u ld  seem  to be best  de te rm ined  by 
the legisla tive branch  o f  govern m en t,  ra ther than under  c o m m o n  law  rules w h ich  arose  in an sw er  to p rob lem s o f  
a socie ty  very  d if fe ren t  from  o u r  ow n ." ) .  Cf. G lazeb ro ok ,  su p ra  note  26 , at 308  (s taling, in re fe rence  lo the Sykes 
case ,  that a  s ta tu to ry  p rov is ion  "w ould  have  been  preferab le  to the recog n i t io n  o f  a vaguely  defined  c o m m o n  law 
o ffence  e m b rac in g  m uch  m isco nd uc t  w hich  no E n g lish m an  finds rep rehensib le .") .

n261 S ec  Paul H. R obinson .  C rim ina l L aw  D efenses:  A S y s tem at ic  A nalys is ,  82  U. Colo. L  Rev. 199 at 

267-68 ti.61 (1982). In a ju r isd ic t ion  reta in ing co m m o n  law  cr im es ,  any  court  pass ing  on  m ispris ion  o f  fe lony in 
a c ase  o f  first im p ress ion  m ust m ake  several p re l im inary  de te rm ina tions .  F irst,  it m ust d ec id e  if the c r im e  exis ted  
at c o m m o n  law. S eco nd ,  it m us t dec id e  i f  the c r im e  w as  adop ted  into the ju r isd ic t ion 's  cr im inal law  by the recep­
tion s ta tu te  o r  c lau se  in force. T h ird ,  it must dec id e  if the  c r im e rem ains  a valid  indic tab le  o ffense  at the present 
time. Fourth , it m u s t  dec id e  if w illfu lness  or an evil in tent (or even  an a f f irm a tiv e  act) is an essentia l par t  o f  the 
offense. T h e re  is a confl ic t  o f  au thor ity  on  each  o f  these matters.  T h u s ,  the first p rosecu tion  for c o m m o n  law 
m ispris ion  o f  fe lony  in a g iven  ju r isd ic tion  is a lw ays  a test case. T h e  crucial issue is not the defendan t 's  conduct 
but w hether  the c o u r t  will hold  the c r im e  lo be part  o f  the  ju r isd ic tion 's  law. T h e  court d ec ide s  a l te r  the fact 
w he th e r  to e m b r a c e  a d oc tr ine  w hich  m akes  cr im inal the d efendan t 's  a l leged  om iss io n .  In subs tance ,  the p rose­
cution  asks the court  to c r im ina l ize  the de fendan t 's  om iss io n  ex post facto.

n262 M ualc .  sup ra  note  7, at 212  (1975).  A statute w hich  en c o m p a sse d  the full b read th  o f  the common law 
offense, recycl ing  the ob liqu e  fo rm ula t ions  o f  the c ro w n  law writers, w ou ld  be im perm iss ib ly  vague. S e e  H o ff ­
man, supra  no te  205  at 850; W o o d ,  supra  note 79  at 303 ("It has long  been  o n e  o f  the fundam enta l  princip les  o f
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the c o m m o n  law  that the prov is ions  o f  a penal law  shou ld  be cer ta in  and  clear,  not couched  in su ch  vague  term s 
that it const i tu tes  a d ragne t to en tang le  an y o n e  a part icu lar  co u r t  and  ju r y  can  be persuaded  to en v e lo p  in it. It is 
subm it ted  that the defin it ion  o f  m isp ris ion  o f  fe lony  p ro p o u n d e d  in S y k e s  v. D .P .P . is ju s t  such a d rag ne t  type o f  
law  that, had it app ea red  in a  penai sta tute ,  these  sam e  L ords  w ou ld  no t hav e  hesita ted  to cr i tic ize  the d rau g h ts ­
m ansh ip ." )  (foo tno tes  omitted).  Cf. M ea lc ,  su p ra  note  7 , at 202  n.17, 2 0 5 ,  206 ,  2 12  ("R easo nab len ess  a lso  re ­
qu ires  g reater  specif ic ity  [in a  m ispris ion  s ta tu te) in light oT the charac te r is t ic  vagueness  o f  the c r im e  o f  m isp ri­
sion.").

n263 A skep t ic  m ight ask: u n d e r  w hat c i r cu m stan ces  is it  ju s t  to pena l ize  som e o n e  for s teadfast ly  m inding  
his o r  her o w n  business?

n2 64  S ee  supra  note  86 and  a e .^ m p a n y in g  text.

n265 See  M o de l  Penal C o d e  §§ 210 .2 (1 ) ,  2 .210 .3 (1 ) ,  2 .21 0 .4 (1 )  (O ffic ial D raft 1962).

n2 66  G lazeb roo k ,  su p ra  nole  2 6 ,  at 316.

n267  M ullis ,  supra  note 36 . at 1 1 17 ( foo tno te  om itted).

n268  S ee  W eb s te r ’s N e w  C o lleg ia te  D ic t ion a ry  1350 (9th ed. 1989).

n2 69  See  G lazeb ro ok ,  supra  note  26  at 3 1 6  ( " [ I | f  a  m an  is to be p u n ish ed  for not d o ing  so m eth in g ,  he ought 
to know  prec ise ly  what is ex p ec ted  o f  him.").

n 2 7 0  S ee  id. at 313 (cons idering ,  as per  c o m m o n  law  m isp ris ion  o f  felony, w hen  the du ty  to  reveal a felony 
arises and h o w  su ch  du ty  m ay be  d ischarged) .

n 2 7 1 Cf. Y eager,  sup ra  note  222 ,  al 3 0  (co m p ar in g  cu rren t  c r im e  rep o r t in g  s ta tu tes  to c o m m o n  law m isp r i­
s ion  o f  felony).

n272  See su p ra  notes 6 4 -65  and  acc o m p a n y in g  text.

n273 M ullis ,  sup ra  no te  36, at 11 17.

n274  G lazeb ro ok ,  supra  note 26 , at 313 ( foo tno te  om itted).

n275 O ne  m igh t w itness  ac tions  in the e xecu t ion  o f  a c r im e  (bu rg la rs  d isg u ised  as furniture  m o vers  c lea ring  
o u t  a house) w ithou t ac tua lly  ga in in g  k n o w led g e  o f  a  c rim e. A  person ,  w h o  failed to  repor t  such ac tiv ity  d oes  
not vio late  a d u ty  to report c r im e  any  m ore  than  a pe rson  w h o  unw itt ing ly  g ives  a  v ictim  a dr ink  an o th e r  has 
laced with po ison ,  c o m m its  m urder .  W itness ing  a c r im e  is co n cep tu a l ly  d is tinct from  w itness ing  susp ic ious  
cr im inal ac tiv ity .  Cf. S ilver,  sup ra  note 222, at 4 3 1 n.56 ("O ur  police  sh o u ld  be ca lled  lo inves tiga te  not o n ly  u n ­
am b ig u o u s  in s tances  o f  c r im ina l  activ ity ,  but a lso  s i tua t ions  in w hich  there  is reasonab le  su sp ic io n  that a c r im e 
is occurr ing .") .  A rule  ex tend ing  the repor ting  d u ty  to w itnesses  o f  su sp ic io u s  activity  w ou ld  be q u i te  c u m b e r ­
som e.

n276  S ee  W cn ik ,  supra  note 9 1 ,  at 1800 ("B y  lim it ing  its app lica t ion  to  those p e rso ns  w ho  h a v e  ac tua lly  
w itnessed  a fe lony, the p rop osed  statute avo id s  the potential for ov e rb ro a d  coverage ." ) ;  M ealc ,  sup ra  note 7, at 
212  ( ' j  Ijt is necessa ry  that any  rational m isp r is ion  sta tu te  d e m a n d  tha t the  repor ter 's  know led ge  o f  the c r im e  be
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the result o f  direct,  personal observa tion ,  in  o rde r  to guaran tee  g rea te r  accu racy  in reporting  as well as to avoid 
p lac ing too bu rd en so m e  a  du ty  on  the w ould-be  reporter.").

n277 H offm an , supra  note  205 ,  a t  842.

n278  S ee  L ynch ,  supra  note  25 6 ,  at 523-27  (app rov in g  o f  ex is t ing  law  for not requ ir ing  the  victim to  m ake  
an  unsolic ited  repor t  o f  a crim e); G lazebrook ,  supra  note 26 at 311 ("It is, fu r therm ore , part icu larly  d ifficult to 
defend  a law  w hich  ind iscr im inate ly  adds  to the injuries o f  the v ictim  o f  a c r im e  the penalt ies o f  the c r im ina l law  
shou ld  he o r  she  wish to fo rgive  and  forget.") . T h e  d i le m m a  o f  a  rape  v ictim  co m p e l led  to m ak e  a  repor t  c an  be 
particularly  acute . See H o ffm an , supra  note  205, at 843. ("[A] c r im e  repor ting  sta tu te  shou ld  c lea rly  ex e m p t  a 
rape  victim from  the s ta tu tory  du ties  o f  a w itness.") . Cf. H o w ard ,  sup ra  npte  7, at 755  (offering  hypothetica l ex ­
am p le  involv ing  rape  victim to illustrate the d iff icu l ty  o f  c i rcum sc r ib ing  the crim e).  H ow ev er ,  the sam e  concerns  
ex tend  to v ictim s o f  o th e r  crim es ,  as well. S e e  l .y nch ,  su p ra  no le  256 ,  at 523  n .126  and  acco m p an y in g  text.

n279 See  L yn ch ,  supra  note  256 ,  at 527-2S. S ee  also  G lazebrook ,  supra  note 26, at 311 ("X  says  to B: 'I 
s to le  so m e  m o n ey  yesterday ; will you help m e rep ay  it?' B is a friend o f  X ; he w ished  to k n o w  nothing o f  X ’s 
m isdeeds;  an d  yet he is to be  a cr im inal i f  he  docs  not be tray  him .").

n280 Cf. G lazcb ro ok ,  supra  note 26 , at 311 ("A  says  to B 'Did  you  know  that X  stole a boo k  from the li­
brary  last w eek? '  A dd ing  appropr ia te  c ircum stan tia l  de ta i ls  . . . .  [T ]he d u ly  to act arises not because  o f  will ing  
assum ptio n  o f  responsib ili ty ,  the occup a t ion  o f  an off ice ,  o r  the o w n e rsh ip  o f  proper ly  but b ecau se  o f  the mere  
possess ion  o f  cer ta in  kn ow led g e -k n o w led g e  possessed  acc iden ta l ly  and  undesired  know led ge  w hich  m ay  indeed 
have been acqu ired  through som e m alevo len t pe rso n .”).

n2 8 I  C o ns id e r  the case  o f  an  individual who, w ithou t  w itness ing  a c r im e ,  hears  a  killer 's  co nfess ion  e x o n e r ­
a ting  a w rongly  accused  person.

n282 A  d u ly  to su m m o n  he lp  for injured  o r  o the rw ise  e nd ang ered  persons  in c ircu m stances  such as those 
presen ted  by the Jo ey  L ev ick  case ,  d iscussed  supra  Fart I V .B, is a d if feren t matter , m o s t  appropr ia te ly  addressed  
by a d u ty - to -rcscue  sta tu te  o f  the type enac ted  in V erm ont,  R h o d e  Island, and M inneso ta .  S ee  supra  Part V .A.

n283 Cf. Frankel,  supra  note 59, at 421 (1965) ("Is it then a m a t te r  o f  sound  po licy  lo exp ec t  c it izens to  in­
form au thor it ies  c o nce rn in g  o th e r  people 's  c r im es?  T h e  a nsw er  w ould  seem  to d ep end ,  as the L a w  L ords [in the 
Sykes  case] recogn ize ,  upon  the nature  o f  the crime. C er ta in ly ,  we are incensed  by the failure to prevent o r  r e ­
port violent and  o th e r  ser ious  c r im es  w hich  result in in juries  to o th e r  persons  o r  dem o ns tra te  that the cr im inal is 
a  con tinu ing  th rea t  to the public .")  ( foo tno tes  om itted).  S e e  also L ynch ,  supra  note 2 56 ,  at 5 3 2 -3 4  (observ ing  
tha t  one 's  v iew  o f  an in form ant 's  ac tions  d ep end s  in large part  on  the gravity  o f  the o ffense  d isc losed) .

n2S4 S e e  M ullis ,  su p ra  note 36 . al 1111-12 ("It see m s  then, that the c o m m o n  law  cr im e  o f  mispris ion  should  
no  longer ex is t  if  it is applied  to  all c i t izens and  to all fe lonies,  as has trad it ional ly  been  the c a se .” Id. at 1112.).
See  also B roeder ,  supra  note  15, a t  9 0  ("A nd  w ho but one  kno w ledg eab le  in the law  can  in m os t  cases  d raw  the 
line be tw een  fe lony  and m isd em ean o r  and  k now  w ith  so m e  assu rance  e v e n  i f  he reco gn izes  w hat conduc t th e o ­
retically const i tu tes  a fe lony w hether  o n e  has in fact and  in law been  co m m itted?" )-  E v en  writers w ho are  favor­
ab le  to co m n u  n law  m ispris ion  o f  felony ob lique ly  c o n ced e  the preferab il i ty  o f  a m ore  lim ited  repor ting  duty.
S ee  G o ldberg ,  supra  note 79, a t  150 (" I f  limited by its terms to ser ious  c r im es ,  pe rh aps  on ly  se r ious  c r im es  
agains t  the person ,  few in just ices  are  likely to result.") (foo tno te  om itted) .  A w riter  cr i t ic iz ing  the H olland  d ec i­
s ion  for g iv ing insuffic ient w eigh t to s tro ng  policy  con s ide ra t ion s  favoring reten tion  o f  c o m m o n  law  m ispris ion 
m akes  no a ttem pt to  ju s t i fy  the  c r im e ’s applica tion  to  d ru g  felonies, as w as  the c a se  in H olland . Instead, he in ­
vokes the fam ous Kitty G en o v ese  incident (d iscussed  infra Fart  V III .A ) and  posi ts  that a  kn o w n  du ly  to inform 
police cou ld  op e ra te  to save  v ic t im s in s im ila r  s i tuations. Kelly, supra  no te  102, at 229 -30 .  T h is  line o f  reasoning  
suppor ts  a repo r t ing  duty  app licab le  to c r im es  ag a ins t  the person, but not a  rule e m b rac in g  all felonies.
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n285 S han n o n h o u se ,  sup ra  n o te  35, at 61 -62  (" I f  o n e  fur ther co n tem p la te s  that s ta te  laws c lass ify  m any  se ­
rious c r im es  a m isd em eano rs  and m an y  relatively  petty  o ffenses  as fe lon ies ,  the limitation o f  m ispris ion  to felo­
nies seem s indefensib le .")  ( foo tno te  om itted);  sec  also G lazeb roo k ,  sup ra  note 26, at 3 12  ("There  m ay  be  cr im es  
w h ere  the pro tec tion  o f  the public  requ ires  that each o ffen der  b e  b rough t to ju s t ic e  h o w ev er  re luc tan t his victim, 
his fr iends, o r  those w ho  have  h im  in their  care ,  m ay  be to d o  so , but the line w hich separa tes  them  from  all 
o th e r  o ffences  is not the  line w hich  sepa ra te s  felonies from m isdem eanors ." ) .  Pope  v. State, 396 A .2d  1054 at 

1075 (M d . 1979) (quo ting  G laz eb ro o k  and  add ing  "this is par t icu lar ly  true with respect to M ary land  w here tiie 
d is tinction  be tw een  felony and m isd e m e a n o r  is a hodgep od ge ,  fo l low ing  ne i ther  rhy m e  nor reason."),

n286  S ee  supra  text a c co m p a n y in g  notes  65-66.

n287 W en ik ,  supra  nole 91, at 1800 n.100. W e n ik  cons ide rs  repor ting  law s  limited to v io len t cr im es  to be 
"too narrow ly  d raw n "  because  "such im portan t ca tegories  o f  c r im e  as b u rg la ry  and  au to  theft a re  not within their 
am bit ."  Id. at 1804.

n288 M ullis ,  sup ra  note  36 , at 1111.

n2S9 S ee  id. at 1 112. "T h ese  c r im es  a re  o f  such  a basic na tu re  that it is d if f icu l t  to con ce iv e  o f  anyone  h av­
ing any  m oral q u and ar ie s  abou t  them ."  Id.

n29 0  Id. "T hus, a tw o-fo ld  l im ita t ion  on  the c r im es  to w hich  m isp ris ion  w ou ld  a pp ly  is sugges ted -the  cr im e 
m us t  be o ne  o f  the  E ng lish  c o m m o n  law  felonies and it m u s t  be o f  such a  se r ious  na tu re  that a  reaso nab le  man 
w ould  con s id e r  it his du ty  to in form  the police. By limiting m ispris ion  in this m anner ,  the c r im e  w ould  be m an­
ageab le  en o u g h  to w arran t a defin ite  reappra isa l  o f  its potentia l usefu lness ."  Id. at 1 113 (foo tno te  o m il tea , .

n 2 9 I  S ee  M ealc ,  sup ra  note  7, at 2 12  ("It is a lso necessary  to limit the  c r im es  c a p ab le  o f  con cea lm en t  under 
the sta tu te  to o n ly  the m ost ser ious.") .

n292  S ee  id. al 213  ("M u rd e r  arson , k idnap ing ,  robbery , bu rg la ry  o r  aggrav a ted  assault"); H offm an ,  supra  
no te  205 ,  at S64 ("m urder ,  rape, k id nap in g ,  robbery , o r  arson").

n293 Cf. J o h n  H. S ch e id ,  A ff i rm a t iv e  D uty  to A ct in E m e rg e n c y  S itua t ions  - T h e  R etu rn  o f  the G o od  S a ­
m aritan , 3 J. M ar. J. o f  Prac. A n d  Proc .  1 at 13 ("A's d u ty  to act for B's p ro tec tion  shou ld  not be  ex ten de d  to 
proper ty . A n ew  rule shou ld  be ad d ressed  only  to the m ost p ress ing  p rob lem , the m o s t  f lagrantly  im m oral.") .

n294  S ee  supra  text a cc o m p a n y in g  notes  2C4, 206-207 .

n295 S ec  supra  text a c co m p a n y in g  note  24 2  (Florida 's  rape  repor ting  s ta tu te  l imits  its app lica tion  to persons 
with "the p resen t abil ity  to seek  a ss is tan ce  for the victim o r  v ic t im s . . . . " ) .

n296  H o ffm an ,  sup ra  note  20 5 ,  at 843, 864.

n297 A sta tu te  o r  p roposa l con s id e r in g  only  the d an g e r  to the  repo r te r  persona lly  o r  his fam ily  o r  houscho lJ  
is too narrow, See ,  e .g ., Wash. Rev. Code Ann. §  9 .69 .100(4) (W es t  1998); M ealc ,  supra  note  7, at 212 ,  213; 
W enik ,  sup ra  note  91 at 1800 n .100 . T h e  reporting  du ty  should  be  su sp end ed  until a repor t  can  be  m ade  without 
end an g e r in g  o n e s e l f  o r  o th e r  in no cen t  persons. See, e .g.,  M ass, (Jen. Law s Ann. ch. 268, §  40  (W es t  1990); R .l. 

Gen. La w s §  11-1-5.1 (19 94  R eenac tm en t) .
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n298 A fte r  decad es  o f  ev e r -ex p a n d in g  usage  acro ss  the coun try ,  "911" beca m e  the o ff ic ia lly  established 
universal e m e rg e n c y  te leph on e  n u m b er  th roughou t  the U nited  S ta tes  by  congress iona l  en ac tm en t  in 1999. W ire ­
less C o m m u n ica t io n s  and  Public  S afe ty  A ct o f  1999 § 3(a) ,  4 7  U .S .C . §  257(e ) (3 )  (W es t  S upp .  2000).

n299 S ee  Wash. Rev. Code Ann. §  9 .6 9 .IO O (l)(c )  (W es t  1998).

n300 Cf. In  re Stitchtcnoth, 425 N .E . ld  957, 95S (O hio Ct. App. I9 S 0 )  (bys tand er  notified person  a t  the 
front desk  o f  a  ska t ing  rink  o f  a  s tabb ing  on  the  business  prem ises ) .  A  p e rson  try ing  to  m a k e  a repor t  o f  a cr im e 
m ay  retreat to a p lace  o pen  to the public  and  ask an em p lo y e e  there  to call au thor it ies  o r  a l low  access  to a tele­
phone  for the pu rpo se  o f  m ak in g  the call . E m p lo y ees  w ho  re fuse  to  coo p e ra te  with a person  try ing  to d ischarge  
his o r  her repo r t ing  du ty  sh o u ld  be held civ i l ly  liable to the v ictim  o f  the  c r im e  in q uest ion ,  toge ther  w ith  the 
em ployer.  Cf. Soldano  v. O 'Daniels, 190 C a l. Rptr. 310, 311-12, 315-17 (C at. Ct. App. 1983) (revers ing  s u m ­
m ary  ju d g m e n t  d ism issa l  o f  a w rongfu l death  co m p la in t  aga ins t  a ba r  o w n e r  w h o se  b a r ten der  a lleged ly  refused 
to allow  a g o o d  S am ar i tan  access  lo a  te lephone  to notify  police  o f  a threat m ade  aga ins t  the life o f  a pa tron  in 
ano ther  bar la ter  m urdered  by the issuer o f  the threat). F o r  d iscuss ion  o f  S o ld ano ,  see  B ev e r ly  A nn  S eagraves , 
T h e  Duty to R escu e  in Califo rn ia :  A L eg is la tive  S o lu t ion ? ,  15 Rac. L . J .  1261 at 1273-75 (1 9 8 4 ); H offm an ,  su ­
p ra  note 2 58 ,  at 835-37. S e e  a lso  Z ieg le r ,  su p ra  note  202 ,  at 541-42 .

n301 S e c  M ass .  Gen. L aw s .  Ann. ch. 2 68 ,  § 4 0  (W est  1990).

n302 S ee  Ohio Rev. Code Ann. §  2921 .22 (a ) (W es t  1997).

n303 S .D . Codified Law s §  22-11-12 (M ich ie  1988).

n304 Po lice  no nfeasance  is a  risk that no repor ting  d u ty  can  e lim inate .  See ,  e .g . .  Estate o f  Sinthasomphone 

v. Milwaukee, 838 F . Supp. 1320, 1322-24 (E .D . Wis, 1993); Estate o f  Sinthasomphone v. M ilw aukee, 7S5 F . 

Supp 1343, 1345 (E .D . Wis. 1992) (police ,  su m m o n ed  by  a  911 ca lle r  in a ph on e  booth  to he lp  a  naked , b leeding 
boy  reeling  d o w n  the street, ins tead  re tu rned  the youth  to the c lu tches  o f  a cann iba l is t ic  serial k il ler  posing  as his 
c o m p an io n  and  th reatened  to  arrest  goo d  Sam ar i tan s  w ho a t tem pted  to in fo rm  th em  o f  the truth o f  the situation). 
F or  an accoun t o f  an e spec ia l ly  ga ll ing  ep iso de  o f  futile c r im e  repor ting ,  see  B ryn F reed m an  & W il l iam  K noc- 
delseder,  In  E dd ie 's  N am e: O n e  F am ily 's  T r iu m p h  o v e r  T ragedy ,  56 -5 7 ,  59, 61 . 65 (F ab e r  &  Faber ,  1999). In 
1994, a gang  o f  a rm ed  teenagers  ra m p ag ed  th rough a Philadelph ia  n e ig h b o rh o o d ,  killing o n e  y ou th  and  injuring 
others.  Id. at 172. At least fourteen 911 em ergen cy  ca lls  repo i ting  the riot w ere logged , bu t the c ity 's  su p e ran n u ­
ated d ispatch  sy s tem  de lay ed  a  po lice  re spo nse  for m o re  than tw o  hours .  Id. at 65 , 130-32.

n305 Wash. Rev. Code Ann. §  9 .69 .100(3 ) (W est 199S).

n306 Cf. S h an n o n h o u se ,  sup ra  note  35, at 6 7 -69  (d iscuss ing  w h e th e r  o r  not an ineffec t ive  a t tem p t to c o m ­
m unicate  k n o w led ge  o f  a fe lony  to  au thor it ies  should  be a  g o od  defense  u n d e r  the federal m isp r is io n  statute). 
H ow ever,  the old m ax im  " if  at first you  d o n ’t succeed ,  try, try again"  retains its force. A p e rson  w ho  has been 
unable  lo get th rough  on a  te lephone  sh ou ld  not ignore  the chance  to persona lly  no tify  a pass ing  patro lm an . Id. at 
68.

n307 See .  e .g .,  L ynch ,  su p ra  note  256 ,  ul 52 7 -3 2 ,  533. A m o n g  w riters  w h o  have  co ns ide red  the quest ion , 
there is a genera l  ag reem e n t  that those w h o  fail to in fo rm  ag a ins t  c lose  fam ily  m e m b e rs  shou ld  not suffer  c r im i­
nal sanctions. B roeder ,  supra  note  15, at 8S-89; G lazeb roo k ,  supra  no te  26 , at 31 6 -1 8 ;  M eale  supra  note 7, at 
2 1 2 ,2 1 3  (s ta tu tory  proposal for reporting  du ty  w o u lJ  ex em p t the "spouse ,  paren t ,  ch ild ,  b ro ther ,  sister, g ran d ­
parent, o r  g randch i ld  o f  the a c to r”). Cf. S h a n n o n h o u se ,  supra  note  35. at 76  (d iscuss ing  app licab il i ty  o f  the mter- 
spottsal priv ilege  to p ro secu tions  u n der  the federal m isp ris ion  s tatute).
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n308 See, e .g.,  Ohio Rev. Code Ann. §  2 9 2 1 .2 2 (F )(6 ) (W es t  1997) (exem p ting  rape  co unse lo rs  from  the 
c r im e  repor ting  duty) .  1989 M d. Att'y Gen. A nn. R e p .128 (July 18, 1989) (re spo nd in g  to inquiry  as to w hether  a 
rape  crisis  cen te r  em p loy ee  m u s t  repor t  to police know ledge  o l 'a  sex c r im e  co m m it ted  ag a ins t  an adult).

n309  As o n e  writer  observed ; [ /  ] vague rule com p e l l in g  ac tion  w ou ld  tend to c o m p e l  action  far beyond  the 
bo rders  o f  the rule s ince  peop le  w ould  tend to act in all doubtfu l cases  in o rd e r  to be  o n  the  sa fe  s ide  o f  the law. 
T h is  d ang er  is co m p o u n d ed  b ecause  o f  the "aura effect"  o f  any  cr im ina l m and a te  o r  proscrip t ion . A ny  criminal 
law  w hich is e ffec tive  in de te rr ing  c r im e  also  has the e ffec t  o f  de te rr ing  c o n d u c t  not c r im ina l,  but bo rder ing  on 
the fr inge  o f  c r im in a l i ty . . . .  T h e  aura  effect is the princip le  factor in m a k in g  m ispris ion  o ffenses  socially  d isad ­
vantageous .  A ltho ug h  the o rd in a ry  cit izen  certa in ly  can  b e  expec ted  to k no w  w ha t  he sh o u ld  d o  when he  has in­
fo rm a tion  about a crime, he still must specu la te  on  w hat const i tu tes  su ch  in form ation ,  e .g ., m ere  susp ic ion  or 
guess .  T o  be sa fe  from  prosecu tions  and to obey  the law, c it izens w o u ld  have  to  re so lve  their  dou b ts  in favor o f  
in fo rm ing  and the consc ien tious  cit izen  w ould  be acting  in a m ann er  ind is t ingu ishab le  from  the in term eddling  
snoop .  Frankel,  su p ra  note 59  a t  425-26 .

n31 0  S ee  Commonwealth  v. Lopes. 61 N .E .2d . S49, S50-52 (M ass. 1945); see  a lso  Commonwealth v. Slow­

ed, 449 N .E .2 d  357  (M ass. I9 S 3 ).

n 3 1 1 S ee  State  v. Wardlow, 4S4 N .E .2 d 2 7 6 , 277-80 (O hio Ct. App. 1985).

n312 See  State v. Conquest, 377  A .2 d  1239, 1240-43 (N .J . Super. Ct. La w  D iv. 1977).

n 3 ! 3  S ee  State  v. Biddle, 124 A . 804 (Del. 1923).

n314  S ee  State  v. M ichaud, 114 A .2d 352 (M e. 1955).

n 3 15 S ee  H olland  v. State, 302 So .2d 806, S07-10 (F la . Dist. Ct. App. 1974); K e l l ) . su p ra  note  102, at 222. 

n 3 10 S ee  Pope v. State. 396 A .2d  1054, 1058-60 (M d. 1979). 

n 3 17 See  State v. Carson. 262 S .E .2 d  9/8. 919-20 (S .C . 1980). 

n 3 18 See  In  re Stichtcnoth, 425 N .E .2d  957, 958-59 (O hio  Ct. App. 1980).

n 3 19 T he  acco u n t  o f  the c r im e  most often  c ited  is that g iven  by the N e w  Y ork  T im e s  shor tly  after the  fact,
M artin  G ansberg ,  37 W ho  S aw  M u rd e r  D idn't Call Police ,  N.Y. T im es,  M ar .  27. 1964, at 1. and  e labora ted  upon
b y  the paper 's  then- M etro p o li tan  Edito r in a sm all book, A. M. R osen tha l ,  T h ir ty -  E igh t W itn esses  (1964) .  This 
accou n t  has M o s ley  making  three separate  a ttacks on  G enovese ,  re treating  and  re tu rn in g  tw ice  before  delivering  
the fatal w ounds .  Id. at 29-40. But see id. at 78-79  (describ ing  a ttacker  as re trea t ing  and re tu rn ing  only  once).  
H o w ever ,  a later and  apparen tly  m ore accura te  accoun t app ea rs  in a book  by  a fo rm er  C h ie f  o f  D etec t ives  for the 
N e w  Y o rk  Police D epar tm en t ,  w ho  was a  depu ty  insp ec to r  in Q ueens  at the tim e o f  the m urder .  A lbert  A. Seed- 
m an  &  Pe te r  H e ilm an , Chief! 109-46 (1974). It d escr ibes  o n ly  tw o a ttacks, w ith  M o s le y  leav ing  and  re turn ing  
o n ly  once . A  reco un t in g  o f  the c r im e  consis ten t with this latter version a p p ea red  in the N e w  Y ork  T im e s  in a 
p iece  ab ou t  the tw entie th  ann iversa ry  o f  the c rime. M au re en  D o w d , T h e  N ight that 38 S too d  by as a Life W as 
Lost. N .Y. T im es ,  M ar .  12, 1984 at B l .
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n320  S ee  S eedm an ,  sup ra  no te  319, al 115-16, 133; M oseley  v. Scully, 90S F . Supp. J 120, 1124 (E .D .N . Y.

1995) ( recoun ting  M o se ley 's  trial tes tim ony).

n321 S ee  S e edm an ,  su p ra  note 319, al 116, 133.

n322 S ee  Moseley, 90S F . Supp. at 1124; S eed m a n ,  supra  note 319 ,  at 116. 

n323 S ee  Moseley, 90S F . Supp. at 1124; S eed m an ,  su p ra  note  319 ,  at 116, 133. 

n 3 2 4  S ee  S e edm an ,  su p ra  note 319 ,  at 117.

n325  S ee  Moseley, 90S F . Supp. at 1124; S eed m an ,  supra  note 319 ,  at 1 17, 133.

n326 S e e  S e edm an ,  su p ra  note  319 ,  at 117-18.

n327 S e e  id. at 134; M oseley, 90S F . Supp. at 1124.

n328 S e e  S ee d m a n ,  su p ra  note  319 ,  at 118; Moseley, 90S F . Supp. at

n329 S ee  S e ed m a n ,  su p ra  note  319, at 135.

n33 0  S ec  id. at 120.

n331 S e e  id. at 135.

n332  S ee  id. at 1 IS; R o se n th a l ,  su p ra  note  319 ,  at 37, 74-75.

n333 S ee  S e ed m an ,  su p ra  no te  319 ,  at 118; R osen th a l ,  sup ra  note  319 ,  at 36, 69.

n334  S ee  genera l ly ,  R o sen tha l ,  su p ra  note  319, a t  27- 29, 4 0 -4 5 ,  72-73 . A l th o u g h  the c r im e  preda ted  the ad ­
vent o f  the 911 sys tem , the w itnesses  cou ld  have  re ach ed  the po lice  s im p ly  by  d ia l in g  "0" for  operator.  Id. a t  40, 
59 , 67.

n335 S ee  Kelly, sup ra  note 102, at 121-23; R osen th a l ,  supra  no te  319, at 4 2 ,  79 , 80, 82. 

n336  R osen tha l ,  su p ra  n o te  319, at 37, 79. 

n337  S ee  S eed m an ,  s u p ra  note  319 ,  at 145.

n338  A ltho ug h  the v ic t im  is d eceased ,  the au th o r  respects  the  ju d g m e n t  o f  othci e ll -acqua in ted  with the 
case  to leave  her  nam e  unsta ted ,  ev en  though  it is by n o w  a m a t te r  o f  public  record .  H e len  B enedic t ,  Virgin or 
V amp: H o w  the P ress  C o v e rs  S ex  C r im e s  119 n* (1 9 9 2 ) ;  in terv iew  with the H o n o ra b le  W il l iam  G. Y oung,  
United S ta tes  D istric t C o u r t  fo r  the D istric t o f  M assach u se t ts  (Feb. 1999) ( then  p re s id in g  s ta te  court ju d g e  at 
c r im ina l p roceed ings) .
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n339 S ec  T h o m as  Farragher ,  W ide ly  W atch ed  M ass .  T ria l R eshaped  Socie ty 's  A tti tude  T o w a rd  R ap e  V ic­
tims, T h e  B oston  G lobe, Oct.  18, 1999, al A l  ("C rim es  o f  the C en tu ry"  series); B ened ic t ,  supra  note  338 at 91;
V ideo tape : E xcerp ts  from  the B ig  Dan 's  c r im inal trial (on  file with the H arvard  L a w  S choo l  A ud iov isua l D e­
partment).

n 3 4 0  S ee  B ened ic t ,  supra note 33S; V ideotape , su p ra  no te  339.

n341 S ee  Fa rrag h e r, supra  note 339; V ideotape , supra  note  339 ; Benedic t ,  su p ra  note 338.

n342  S ee  Benedic t ,  supra  note  338 ,  at 93-94 . See , e .g ..  T h e  T av e rn  Rape: C h ee rs  and  N o  H elp ,  N ew sw eek ,  
M ar .  21 , 1983 at 25  ("A s she  struggled  - sc ream in g  'S top  . . .  I w ant to get out, '  and  p lead in g  for  help from others 
at the ova l bar  - severa l o f  them  repor ted ly  lifted her on to  the pool table and  raped he r  again  and again  to the 
cheers  and  app lau se  o f  the o th e r  bar  patrons.") .

n343  S e e  B ened ic t ,  sup ra  note 338; V ideo tape ,  sup ra  note  339.

n344  S ee  B ened ic t ,  supra  no te  33S.

n345  S ee  Fa rrag h e r, supra  note 339; In terv iew  with Ju d g e  Y ou ng ,  supra  note  339.

n 3 4 6  S ee  Commonwealth  v. Vieira, 519 N .E .2 d  1320 (M ass. I9 S S ) ; Commonwealth  v. Cordeiro, 519 

N .E .2 d  132S (M ass. 19SS); M el ind a  Beck, R ap e  Trial: 'Justice  Crucif ied"?, N ew sw e e k ,  A pr. 2, 1984 at 39; F a r ­

ragher, supra  note 339; V ideotape , supra  note  339. T h e  S u p re m e  Judic ia l C ourt  o f  M assachu se t ts  unanim ously  
a ff irm ed  all o f  the convic t ions .

n347 S ee  Benedic t ,  supra  note  338 ,  at 137-39; Fa rrag h er, supra  note  339.

n34S S ee  Fa rrag h er, supra  no te  339.

n349  B ened ic t ,  supra  note 338 ,  at 139. S o m e  pa trons m ay hav e  d eparted  b e fo re  police  arr ived. Id. at 138.

n3 50  S e e  H ey m an ,  supra note  6, at 67S n. 17 &  6S9 n. 66. It is not c lea r  that a  re scu e  o r  repor ting  law would 
have  been  ap po s i te  to the s i tua t ion  at Big Dan's . S o m e  a m o n g  the accused  p e rpe tra to rs  m ay  have ,  by  in tim ida­
tion, p reven ted  o thers  at the scene  from  ca ll ing  for help. V id eo tap e ,  supra  note  339 .  In te rv iew  with Judge 
Y oung, supra  note  338; te lephone  in te rv iew  with the H onorab le  R ober t  Kane, M assac h u se t ts  D istr ic t Court 
Ju dg e  (M ar. ,  1995) (p rosecu ting  a tto rney  a l  c r im ina l trial). S ee  a lso  B enedic t ,  sup ra  note  338 ,  at 93 , 125 (bar­
tender  ind ica ted  that his fear o f  the perpe tra to rs  p revented  h im  from  a ler ting  the au thor it ies) .  W ha t  is more, ver­
bal e n c o u rag em en t  o f  a c r im e  is an a f f irm ative  act.  m ak in g  o ne  liable as  a c r im ina l accesso ry .  S ee  Anderson v. 

State. 516 S .E .2 d  315, 316 (G a . Ct. App. 1999) (verbal en co u rag em en t o f  a shooting) .  S ee  genera l ly ,  W ayne R. 
L a F av c  & A ustin  W . Scott ,  Jr., S u bstan t ive  C r im in a l  L a w  § 6 .7(a) (1986) ("O ne  m a y  b eco m e  an  accom plice  . . ,  
by w ords  o r  ges tu res  o f  e n c o u r a g e m e n t . . . . " )  ( foo tno te  om itted).

n 3 5 1 S ee  Fa rrag h er, supra  note  339; B ened ic t ,  supra  note  338, at 140-41.

n352  S ee  G o o d  S am ar i tan  L a w  S o u g h t ,  C hi,  T rib ,,  Sept. 16, 1998, at 3 (M ich ig an ) ;  S tacy  F inz, Killing o f  
G irl ,  7, in C a s ino  S pu rs  G o o d  S am ar i tan  Bills, S. F. C itron .,  Dec. 9, 199S, at A21 (C alifo rn ia) .  S ee  also  Patr ick  
M cG rcev y ,  City: Punish  'Bad S am aritans ' ,  L. A. D aily  N ew s,  Sept.  16, 1998, at 3 (C a lifo rn ia ) .  T h e  U.S. C o n ­
gress  co ns id e red  a bill ca lled  the "Sherr ice  Iverson Act,"  w hich  w ould  have con d it io ned  a s ta te  governm en t 's  re-
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.eipt o f  certa in  federal funds in the fu ture  on  en a c tm e n t  and en fo rcem en t  o f  a g en e ra l ly  app licab le  d u ty  to report 
sexual abuse  o f  a child .  S. 793 ,  106th C ong .  (1999) .  T h e  press repor ted  on  these legisla tive efforts  with p ro ­
nounced  skep tic ism . S ee  M aura  D olan , G o o d  S am ar i tan  L aw s  A re  H ard  to E nac t,  E xp er ts  Say, L. A. T im es, 
Sept.  9, 1998, at A l .  D an  R eed ,  E xp er ts  W arn  A b o u t  Im pac t  o f  P roposed  G o od  S am ar i tan  L aw s ,  D allas  M orn­
ing N ew s,  Sept.  6, 1998, at 44A . Cf. C aren  B en jam in ,  L aw y ers  S a y  C are  N eed ed  in W ri t ing  G ood  Samaritan 
L aw , Las V egas  R ev .-J , ,  Sept, 13, 1998 at IB  (d iscuss ing  po tentia l p ro b lem s w ith  m a n d a to ry  child  abu se  report­
ing laws p roposed  af te r  the m u rd e r  o f  Iverson).

n353 S ee  Jo sh u a  H am m er ,  S h u n n e d  at Berkeley , N ew sw e ek ,  O ct.  19, 1998, at 70 ; N o rm a  Z am ic h o w , The 
F ractured  L ife  o f  Je re m y  S tro hm ey er ,  L. A. T im es ,  Ju ly  19, 1998, at A l .

n354  S ee  H am m er ,  supra  note  353 ,  a t  70; Z am ich o w , su p ra  note  353. T h e  tw o  y o u n g  m en  w ere  regarded as 
high ach ievers  in school ,  but toge ther  they  m an ifes ted  an ugly  p red i lec t ion  for law less  mischief.  S ee  also Caren 
B en jam in ,  Friend: C ash  W itnessed  Sex  A ssau lt ,  Las V egas Rev.-J . ,  Sept. 17, 1998, at IB ; Z am ich o w , supra  note 
353 ,  (C ash  and  S tro h m e y e r  part ic ipa ted  in assaults ,  vanda lism , and b inge drink ing) .

n355 See  H am m e r ,  sup ra  no te  353 ,  at 70; Z a m ich o w , su p ra  note 353; 6 0  M inutes:  T h e  B ad  S am aritan  (CBS 
televis ion broadcas t ,  Sept. 27 , 199S).

n356  S e e  Z a m ic h o w ,  sup ra  note 353. H e  recoun ts  being im paired  by a  co m b in a t io n  o f  prescrip t ion  a m ­
p he tam in es  and  a lcoholic  beverages . 20 /20 : A  M u rd erou s  E n c o u n te r  (A B C  telev is ion  broadcas t ,  Oct. 30, 199S); 
L as  V egas  R ev .-J , ,  D o c u m e n ts  o f  R ecord : Je rem y  S tro h m ey e r  S ta tem ent ,  ava i lab le  a t  < h ttp :/ /w ww .lvrj.com /lvrj 
h o m e /n e w s /p ack ag es /  s t ro hm eyer /s ta lem en t .h tm !>  [here inafter S t ro h m ey e r  S ta tem en t]  (visited Aug. 29 , 2000).

n357 S ee  Las V egas  Rev.-J. ,  D o c u m e n ts  o f  R ecord : G ra n d  J u r y T e s t i m o n y  < http :/ /www.lvrj.com /lvrj 
h o m e /n ew s /p ackag es /s t ro hm ey er / t ran sc r ip  t .h tm l>  ( test im ony o f  su rve il lance  o ff ice r)  (visited Aug. 29, 2000). 
C ash  w ould  reem erge  in tw o m inutes  bu t S t ro m ey e r  w ould  not exit for a lm ost tw en ty - fo u r  m inutes  and  Sherrice 
n ever  c a m e  ou t a live. Id.

n35S S ee  L as V egas  Rev.-J . ,  D o cu m en ts  o f  R ecord : G rand  Jury  T es t im o n y  < http :/ /w w w .lvr j .com /lvr j  
h om e/n ew s /p ack ag es /s t ro h m e y e r / t ran sc r ip  t2 .h tm l>  ( tes t im ony  o f  D av id  C ash )  (v is ited  A ug. 29 ,  2000);  20/20. 
supra  note 356 ,  Z a m ic h o w ,  sup ra  note 355.

n359  L as V egas  Rev.-J. ,  sup ra  note 356. S tro h m e y e r  says he becam e  en ra g e d ,  20 /20 ,  supra  note 356. Cash 
says  he reg is tered  on ly  a m o dera te  p ique. L as  V egas  Rev.-J.,  sup ra  note  356.

n360  Las V eg as  R ev .-J . ,  su p ra  note 356 ; H am m er ,  supra note  3 53 ;  6 0  M in u tes ,  sup ra  note 355.

n 3 6 I  L as V e g a s  R ev .-J . ,  sup ra  no te  356 ; H am m er ,  supra  nole  353.

n362 Las V egas  R cv .-J . ,  sup ra  note 357  ( tes t im ony  o f  co u n ty  c o ro n e r  m edical  exam iner) .

u?63  S ee  Z ieg le r ,  sup ra  note  2 02 ,  at 5 26 -27  ("A cross  the coun try ,  le tters in o p in io n  co lu m n s ,  editoria ls  in 
n ew spapers ,  and m a g a z in e  ar t ic les  have  ca lled  for D av id  C ash  to be form ally  p rosecu ted  for his behavior .")  
(foo tno te  om itted );  C y n th ia  T uck er ,  E v e ryo ne  S ho u ld  B e A cco un tab le  for C h ild ren 's  Safe ty ,  A tlanta  J.-Const.,  
Sept. 6, 1998, at R5 (editorial) .

n364  Las V egas  Rev.-J . ,  supra  note 356 ; 60  M inu tes ,  supra  note 355.

http://www.lvrj.com/lvrj%e2%80%a8home/news/packages/%20strohmeyer/stalement.htm!
http://www.lvrj.com/lvrj%e2%80%a8home/news/packages/%20strohmeyer/stalement.htm!
http://www.lvrj.com/lvrj%e2%80%a8home/news/packages/strohmeyer/transcrip%20t.html
http://www.lvrj.com/lvrj%e2%80%a8home/news/packages/strohmeyer/transcrip%20t.html
http://www.lvrj.com/lvrj%e2%80%a8home/news/packages/strohmeyer/transcrip%20t2.html
http://www.lvrj.com/lvrj%e2%80%a8home/news/packages/strohmeyer/transcrip%20t2.html
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n365 Las V eg as  Rev.-J. ,  sup ra  note  356; H am m er ,  supra  note  353.

n36 6  20 /20 , sup ra  note 356; S tro h m ey e r  S ta tem ent ,  supra  no te  356.

n367 S ee  id.

n368 S ee  id.

n369  S e e  id.

n 3 7 0  S ee  id.

n371 S ee  id.

n3 72  D ays  later,  S t ro h m ey e r  w as arrested  shor tly  af te r  a ttem pting  a su ic idal ov erdose .  Z am ic h o w , supra 
note  355. H is  s to m a c h  was p u m p ed ,  arid he  gave police  an account o f  the  c r im e  tha t inc lu ded  details  o f  the se x ­
ual molesta tion . C a ren  B en jam in ,  O ff ice r  Testi f ies  A bo u t  S trohm eycr 's  C o nsti tu t iona l R igh ts ,  Las V egas  Rev.- 
J .,  Ian. 28, 1998 at 2B ; C aren  B en jam in ,  D oc to r  Testi f ies  S t ro h m ey e r  W a s  L u c id  as H e  C o nfessed ,  Las V egas 
R ev .-  J., Jan. 6, 1998 at IB ; L as  V egas  Rev.-J.,  D ocu m en ts  o f  R ecord : J e r e m y S t r o h m e y e r A r r e s t R  
e  p o  r t h ttp :/ /w w w .lv r j .com /lv r j  hom c/new s/pack ages /s t roh m cy er /s t roh /o ne .  h tm l (visited A ug. 29, 2000).  He 
sk ew ed  his con fess io n  to co ncea l  C ash 's  p resence. 20 /20 ,  supra  note  35 6 ;  S t ro h m e y e r  S ta tem en t ,  supra  note 356. 
H e main ta ins  tha t he  still had  no  g en u in e  reco llec t ion  o f  these details ,  but s im p ly  im p rov ised  a narrative from the 
in form ation  he go t  from  C ash ,  new s repor ts ,  and leading quest ions  from  his in te rroga to rs .  20 /2 0 ,  supra  nole 356; 
S tro h m ey e r  S ta tem en t ,  sup ra  note  356

n373 N o rm a  Z a m ic h o w ,  S tro h m e y e r  F riend  S a w  H im  M oles t  Girl, C la ssm a te s  Say, L .A . T im es,  Sept. 16. 
1998 at A l .

n3 7 4  C ash  has furthered  the c ause  by  dem on s tra t in g  a ca llousness  a b o u t  Iv e r so n ’s d ea th  bo rder ing  on  the 
pathological .  Z ieg ler ,  supra  no te  202, at 5 2 6 ;  H am m er ,  supra  nole 353 ; Z a m ic h o w ,  su p ra  no te  353 ; 60  Minutes,  
supra  note  355.

n375 S e edm an ,  sup ra  note  31 9 ,  al 122.

n376  lo. (" s lender  m an  o f  120 to 140 po unds  w ho  could  have been b lack  o r  white").

n377 Id. at 125-26, 131. S ee  a lso  R osen tha l ,  supra  note  319, at 4 2  (P o l ice  w ere  able  to "p iece  together  what 
hap pen ed -an d  cap tu re  the su sp ec t-b ceause  res iden ts  furnished all the in fo rm at ion  w hen  d ec tc c t ives  rang d o o r ­
bells du ring  the d ay s  fo l low ing  the s laying.") .

n378 S eedm an ,  sup ra  no te  319, at 131-37.

n379  M ark  S tarr ,  G a n g  R ape: T h e  Legal A ttack , N e w s w .c k ,  M ar .  12, 1984 a t  38; A ric  Press,  R a p e  and the 
L aw , N ew sw eek ,  M a y  20, 1985 at 60 ; In terv iew  w ith  Judge Y oung, su p ra  no te  3 50 ;  B ened ic t ,  supra note 338, at 
125; V idoetape , supra  note 339.

http://www.lvrj.com/lvrj
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n380 Las V egas  Rev.-J. .  D ocu m en ts  o f  Record : G rand  Ju ry  T e s t im o n y  h ttp :/ /w w w .lvr j .com /lvr j  
h om e/ncw s /pack ages /s t roh m ey cr / t ran sc r ip t  2 .h tm l (tes tim ony  o f  D av id  C ash )  (v is ited  A ug.  29, 2000).

n381 B efo re  accep ting  a  plea bargain  lo avo id  the risk o f  a capita l sen ten ce ,  S tro hm ey cr 's  legal team  worked 
at fo rm ula t ing  a defense  based  on  his mental condit ion  See C aren  B en jam in ,  N atura l  B o m  Killer?, Las Vegas 
Rev.-J. ,  Aug. 30, 1998 at 1 A; T im  D ah lberg ,  Guilty  Plea in V egas C a s in o  K ill ing , A ssoc ia ted  Press, Sept. 8, 
1998, availab le  in Westlaw, I9 9 S  W L 6719627. S trohm eyer  has s ince  m ad e  an unsuccessfu l  collateral attack on 
the p lea  agreem en t.  S ec  Peter  O 'C onnell ,  Jus tice  U nchanged  for Killer ,  L as  V egas  R cv .-J„  Feb. 10, 200 0  at 1 A.

n3 82  In fact, the victim specifica lly  b lam ed the bartender for not he lp ing  he r  and she  d id  try to impose civil 
liability on  him  through a lawsuit.  V ideo tape , supra note 339 ; B enedic t ,  su p ra  no te  33S at 125.

n383 S ee  B roeder .  supra  note 15, at 90  ("A nd if  o ne  is in fact req u ired  to  [report a crime) and  do es  not, his 
k now ledge  o f  ano ther 's  fe lonious m isdeeds  then becom es sac red  ar:d in access ib le  because  o f  the privilege 
agains t self-incrim inat ion . R equ ir ing  him to testify concern ing  his k n o w le d g e  a f te r  he has failed aff irm atively  to 
com e  forw ard  w ould  violate the p r iv i l e g e . . . . " ) .  See  also G ivclbcr ,  supra  note  2 5 0 ,  at 3197  (observing that the 
threat o f  p rosecu tion  for fai lure to com ply  with a rescue  o r  repor ting  sta tu te  m a y  in terfere  with ob ta in ing  infor­
m ation  from  w itnesses) ; L y n d a  G oro v ,  P roposed  S am aritan  L aw  C o m e s  U n d e r  Fire ,  B oston  S unday  Globe, June  
20 , 1999 at A 3  (reporting  on  C alifo rn ia  a ttorneys ' co nce rn  that, u nd er  a p ro p osed  ch ild  abuse  reporting statute, 
"w itnesses  w orried  about the ir  o w n  p rosecu tion  [for failing to report! w o u ld  be  enti tled  to  plead self- 
incr im ination  to avo id  tes tifying.").

n384 S ee  A ustin  W eh rw c in ,  'Sam aritan '  L aw  P oses D ifficult ies , N at.  L. J .,  A ug. 2 2 ,  1983 at 5; Scagravcs , 
supra note 3 0 0  at 12S3-S4. S ee  also  C aren  B enjam in ,  L aw yers  S a y  C a re  N e ed ed  in W riting  G oo d  Samaritan 
Law, Las V egas  Rev.-J. ,  Sept. 13, 1998, at IB  (quoting  District A tto rney  S tew ar t  Bell,  a  p rosecu to r  in the Iver­
son  case, as  say ing  "(i[t m ay  be  d ifficult for p rosecu to rs  to get peop le  to  testify  as w itnesses  to a c r im e  if  they 
believe they will be ch a rged  for  not reporting  it w hile  it w as go ing  o n ”).

n385 T e lep h o n e  in terv iew , sup ra  note 350 ; Yeager,  supra  note  22 2 ,  at 37-38 .  See  a lso  G orov . supra note 
3S3 ( r e p o r t in g o n  C alifo rn ia  a t to rn e y s 'c o n c e rn  that, under  a p roposed  ch ild  ab u se  rep o r t ing  law, w itnesses who 
failed to c o m e  forward  p rom p tly  w ould  dem a n d  im m uni ty  in exchan ge  for the ir  tes tim ony).

n3 86  Sec , e .g .,  Y eager ,  su p ra  no te  222 ,  at 37-38; H offm an, supra  no te  2 0 5 .  at 845 ; Sau l L evm ore ,  Waiting 
for Rescue: A n E ssay  on  the E v o lu t io n  and Incen t ive  S truc ture  o f  the L a w  o f  A ff i rm a t iv e  O bligations , 72 Va. L  

Rev. at 897 n.4 7  (1986). It is a lso  w rong  to think that a d u ty - to  report law  c ou ld  b e  used to  ensnare  those su s­
pected  o f  pa rt ic ipa ting  in a c r im e  w ithout h av ing  to p rove their p a r t ic ipa tion  b eyond  a reason ab le  doubt at trial, 
because  such use o f  the law  w ould  be invalid o n  se lf- incrim ina t ion  g rounds .  C f.  Y eager ,  supra  note 222, at 32- 
34  (reporting  that a  sm all n u m b e r  o f  p rosecu tors  have used d u ty - to -report  s ta tu tes  as a  bas is  for plea  agreem ents 
" |d |e s p i t c  the Fifth A m en d m en t  se lf- incr im ina t ion  prob lem s en d em ic  to  a law that requ ires  witnesses to icport 
c r im inal ac tiv ity  in w h ich  they might have so m e  in v o lv e m e n t . . . . " )  ( fo o tn o te  om it ted ) ;  G lazebrook .  supra  note 
26 . at 310. 3 11 (" [E [v cn  m ispris ion  ca n  ba ld ly  em b race  one  w h o  co n cea ls  k n o w led g e  o f  another 's  felony for fear 
that m revea l ing  it he will inc r im ina te  h im self ." )  (foo tno te  om itted).  It w ou ld  be an  ab u s ive  applica tion  o f  the 
law, as well. F rankcl ,  su p ra  n o te  59 . at 420. I f  p rosecu tors  treat a repor ting  law  s im p ly  as a  trap for accom plices  
w ho  d eny  ac tive  invo lvem ent  in a c r im e ,  ord inary  c it izens cann o t  be ex p ec te d  to  rega td  the law ser iously  as a 
m andate  for tak ing  a ff irm a tiv e  s teps  agains t  a c r im e  occurr ing  in one 's  p resence .

n3S7 T he  idea o f  using a re p o r t in g  statute a., a th rea t  in o rde r  to o b ta in  te s t im o ny  is p rem ised  o n  the as­
sum ption  that the threa tened  p e rso n  will be ignoran t ol his legal rights. P ro secu to rs  will h a v e  to  b lu f f  a witness 
with t h r e a t  o f  p ro secu tio n  for v io la tion  o f  a repor ting  duty  and  hope th e  w itness  do es  no t call the b lu f f  by in ­
voking the fifth and  fourteenth  am endm ents .  In any  case ,  such  co e rc io n  will tend to  im pair  the credibil ity  o f  
w hatever  tes tim ony is ex trac ted  from  the witness. S ee  G orov .  sup ra  note 383  (repo r t in g  o n  California  attorneys ' 
con ce rn  that, u nder  a p rop osed  child  abuse  repor ting  statute, “cred ib le  te s t im o n y  c o u ld  be tainted in jurors* eyes

http://www.lvrj.com/lvrj
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i f  it ap p e a rs  w itnesses  w ere  in t im ida ted ,  e i ther by po lice  o r  by the i r  o w n  fear o f  p rosecu tion ." ) .  Cf. State v. 
Freem an, 473 A .2d  1149 at 1152-54 (R .l . 1984) (defendant had  a right u n d e r  the s ix th  a m en d m en t  to sh o w  that 
the w itness  had a  m otive  to ch an g e  her  s tory  and  accuse  him o f  a  c r im e  b ecau se  she  had been  arrested  and n o ti­
fied by po lice  that she  w as su sp ec ted  o f  m isp ris ion  o f  a felony),

n38S See  R onald  J. R y ch lack ,  S ocie ty 's  M oral R ight to  Pun ish :  A  F u r th e r  E xp lo ra t ion  o f  the D enunc ia t ion  
T h e o ry  o f  Pun ishm en t.  05  Tul. L  Rev. 299, 325-29, 331-36 (1990).

n389  Id . at 322-23.

n3 90  See  id. a t 309-10 & nil. 33, 34. T h e  'general de te rren t '  e ffec t  o f  a  c r im e  repo r t in g  s tatute bears  upon  
bald inaction  ra ther  than posi t ive ly  antisocia l  behavior ,  but it is d e te r ren ce  all the  sam e. T h e  o ther  practical a d ­
van tages c o m m o n ly  a ssoc ia ted  with cr im inal sanc t io ns  have  little o r  no  re lev ance  to  b ystander  indifference. 
T h e re  is n o  logical sense  in w h ich  a pass ive  w itness  to c r im e  c an  b e  ' incapac i ta ted , '  see  id. at 313-14 , and it is 
m ore  than a little na ve to th ink  that a  c o w ard ly  o r  callous c r im e  w itness  can  be t ransfo rm ed  into a good  S am a r i ­
tan th rough  'specific  de te r rence '  o r  ' rehabili ta tion . '  S ee  id. at 309-12.

n391 In add it ion  to he lp ing  in capac ita te  d ang erou s  o f fen ders ,  c i t izen  c o m p l ia n c e  with a cr im e reporting 
du ty  c an  bring  t im ely  ass is tan ce  lo v ic t im s o f  c r im e .  It w as noted  a b o v e  tha t this h um ani ta r ian  benefi t  to c r im e 
v ictim s is really  a  s e c o n d a ry  e ffec t  o f  a d u ty  to in fo rm  on  c r im in a ls  and  tha t  the o b jec t iv e  o f  b r inging help to e n ­
dangered  persons  w ould  be  se rved  m ore  co m p le te ly  by a gene ra l ized  du ty  to  rescue . See  su p ra  Part  VI. A  crime- 
w itness  repo r t ing  s ta tu te ,  h o w e v e r ,  m ay  serve the sam e  o b jec t ive  to  an  im p o r tan t  degree .  T h e  au th o r  subm its  that 
this h u m an i ta r ian  cons ide ra t io n  fur ther  tips the balance  in favor o f  w ell-c ra f ted  c r im e  w itness reporting  legisla­
tion.
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CS FO R  SEN A TE B ILL NO. 8( )

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIFTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s) :  S E N A T O R S  D A V IS , Ellis , Elton

A BILL

FO R AN A C T  EN T IT L E D

"A n Act re la ting  to a m ental health  patient's  right to choose the gender of hospita l staff 

providing in tim ate  care to the m ental health patien t and  to the duties of hospital s taff  in 

earing  for patien ts  receiving m ental health trea tm en t."

BE IT  EN A C TED  BY T H E  L E G IS L A T U R E  O F T I I E  S T A T E  O F  A LA SK A :

* Section 1. AS 18.20 is amended by adding a new section to read:

See. 18.20.095. M ental health patien t 's  r igh t to select staff; duties of 

hospital staff, (a) Except as provided in (d) o f  this section, a patient 18 years o f  age or 

older who is receiving mental health treatment and being provided intimate care at a 

hospital shall have a right to have care provided by a staff member who is Ihe gender 

that the patient requests.

(b) A supervisor or manager employed by a hospital shall

(I)  post a notice o f  the right provided under (a) o f  this section in a

conspicuous place; and

(2) if. alter reasonable and good faith efforts to comply, the hospital is

-I-
Nrw Tryst: Underlined [DELETED TEXT BRACKETED]
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unable to comply with the requirement under (a) o f  this section,

(A) document in the patient record that intimate care was

provided by a licensed staff member o f  the gender opposite to the gender

requested by the patient under (a) o f  this section; or

(B) if  a licensed staff member is not on duty at the time o f  the 

patient's request under (a) o f  this section, document in the patient record that 

the care was provided by an unlicensed staff  member o f  the gender opposite to 

that requested under (a) o f  this section.

(c) S taff  members employed by a hospital shall, in regard to patients receiving 

mental health treatment,

(1) provide privacy for each patient, especially for patients who are the 

opposite gender and especially when patient care involves intimate bodily functions, 

unavoidable intimate touching, or nudity;

(2) except when necessitated by a medical emergency that is 

documented in the patient's record, avoid entering patient care areas for a person o f  the 

opposite gender and areas specified for persons o f  the opposite gender; and

(3) only conduct routine safety checks and rounds o f  bedrooms,

bathrooms, and shower areas o f  a patient who is the same gender as the s ta f f  member.

(d) A hospital is exempt from the requirements o f  (a) o f  this section if  the 

treating psychiatrist for the patient at the hospital dctennincs that compliance would 

adversely affect patient treatment and the psychiatrist documents the determination in 

the patient's record.

(e) In this section,

(1) "intimate care" means hygienic care, including bathing, dressing, 

changing, and toileting that involves a patient's perineal area and, for a female patient, 

the patient's breasts; "intimate care" does not include activities done in preparation for 

medical procedures;

(2) "licensed staff  member" means a person who is employed by the 

hospital to provide direct patient care and who is licensed or certified in the state as a 

physician or physician assistant under AS 08.64, direct-cntry midwife under AS 08.65, 

nurse or nurse aide under AS 08.68, or physical therapist or occupational therapist

SSH8( ) -2-
Now V'wcK Under 1 i mid I DELETED TEXT OtlACXETEDl



WORK DRAFT WORK DRAFT 25-LS0101VE

under AS 08.84;

(3) "mental health treatment" means admission to a hospital primarily 

for clcctroconvulsivc treatment or treatment with psychotropic medication, or 

admission to and retention in a health carc institution for other mental health 

treatment;

(4) "staff member" means a person employed by a hospital to provide 

direct patient care.

-3-
Now Text Underlined I DELETED TEXT BRACKETED]
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Shil l/Admin/COPP/UHS 

02/0<J/2008 10M2 AM
bcc

Subject Gender Cnolce loglslalion

To raygillesolo@ok.not 

cc

Ray,

Hare are som e statistics and estimates on Ihe gender choice legislation. Without pulling each medical 
record, the exact number of hospital adolescents this legislation could effect is very difficult to determine, 
a s  this legislation only affects North Star patients ages  19-17

•  Total number of hospital admission per year during 2007 = 924 (exact number, not an estimate). 
Some of these  total admissions were the s am e  child, i.e. re-admissions.

•  North Star only takes children ag es  4-17, no adults

• North Star is a voluntary facility, not court-ordered

•  A n  estimate of adolescents with sexual issue", during 2007 was 80-90

• An estimate of the total number adolescent patients who were 16-17 years of age  admitted during
2007 was 1 7 0 -1 8 0

To remind you of why we oppose to this legislation:

•  16 and 17 year old patients a re  adolescents, not edults: Medical docisions for the minors involve 
Ihe parents or guardians, often the Slate of Alaska OCS. Therefore, there aro additional 
protections against abuse  for adolescents that don’t exist for adults who arc patients in a mental 
health hospital.

■ Adolescent girls and  boys will u se  thl3 opportunity to sexually ac t out in front of the opposite
sex; A significant number of adolescent girls and boys admitted for mental health treatment are 
sexually acting out

•  Thi3 bill will unnocossarily  subject staff to patients sexually ucting ou t’ Assigning staff of the 
sam e  gender to provide intimate care often discourages sexually acting out by adolescent boys 
and girls. Subjecting staff to such behavior is not therapeutic for the boy or girl, and is abusive to 
staff,

•  This bill impai ts North Star operations whon the issue  doesn 't  involve North Star: The 
"problem' this bill reporledly ad d resses  abuse that involved an adult in a government controlled 
mental health facility (API) where some gonder staff was not present. Tho State  of Alaska has 
the ability to implement Internal controls to prevent this type of abusive situation in state run 
facilities without Involving other mental health providers. Unlike this s la te  run facility. North Star 
does not treat adults and docs not allow staff of different gender to be alone with patients who are 
not clothed

•  R easonab le  controls aro olready exercised by North Star: Whon a patient Is provided intimate 
care, a staff m em ber of the sam e  gender must be present

• This bill would increnso staffing cost: This bill places a requirement on mental health hospitals to 
mane teasonab le  efforts to provide both men and women medical staff. North s t a r  docs  not have 
nurses and Menial Health Specialists of both gender available for all shifts on both adoloscent 
boys and girls units Accomplishing this goal, if additional male nurses  could bn recruited, would

mailto:raygillesolo@ok.not
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Increase staffing costa and make ernplovment decisions based  on gender.

•  W hen an adolescent boy or girl requests  som eone  of the opposite gender provide intimate 
care, North Star would be foiced to have two staff present. North Star fools it is inappropriate for 
staff to be alone with different gender patients when they are undressed. This could double the 
number of staff r oq jired for these activities.

•  This bill could result In higher liability risks; There is higher liability risks associated  with 
providing intimate care by staff of a different gender

Ja m e s  Shill 
CEO
North Star Behavioral Health 
2530 DeBarr Road 
Anchorage, AK 99508 
907-258-7575 
907-277-7844 fax
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Senate Bill 8

Alaska State Legislature

Senator Bellve Davis(o>leqls s t a l e . nk.u s  

http://www.akdemocrats.org

S e n a t o r  B e t t y e  D a v i s

Sossion: (Jan. ■ May) 
Slate Capitol, Suito 30 

Juneau, AK 99801-1182 
Phone: (907) 465-3822 

Pax: (907)465-3756 
Toll tree: (800) 770-3822

“An Act relating to a mental health patient’s right to choose the gender of hospital staff providing 
intimate care to the mental health patient and to (lie duties of hospital s taff in caring for patients 
receiving mental health trea tm ent.”

Sponsor Statement

SB 8 provides that a mental health patient 18 years of age or older who is receiving mental 
health treatment and being provided intimate care at a hospital shall have the right to have 
care provided by a staff member who is the gender that the patient requests. Many of these 
patients have been traumatized by sexual and/or physical abuse in the past and they are 
very sensitive lo being touched or assisted by hospital staff who provide intimate care, 
because the experience may trigger from original abuse feelings of fear, helplessness, 
distress, humiliation, and loss of trust in staff. The supervisor or manager employed by a 
hospital shall post notice of this right in a conspicuous place, so patients know they may 
exercise this right when they arc concerned about the gender of staff responsible for their 
personal intimate carc.

While it is understandable that a hospital may not always be able to comply with the 
requirement of choice of gender in all situations and requests due to staffing schedules and 
shortages on particular shifts or duty units, the hill requires that the facility document the 
non-compliance in the patient record that the intimate care was provided by a licensed or 
unlicensed staff member of a gender opposite that requested by the patient. This 
information might otherwise be ignored or lost. The information is also useful not only for 
confirming the good faith effort on the part of the institution to comply with Ihe wishes of 
Ihe patient, but for medical purposes as well in evaluating the effect on patient outcome, 
because individuals re-traumatized in this way are subject to chronic stress which can 
worsen serious mental illness and result in symptomatic relapses and repeated re­
hospitalizations. Lastly, this bill will preserve information for inquiry into grievance 
procedures al mental health facilities under Title *17, which have been described as unduly 
burdensome by some patients, and easily circumvented or limited because the language is 
too broad.
Rev I J J  0 1
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JAN 2 5 im
D ear Senator Bert Stcdman, January 2 2 , ‘08
Co-Chair, Senate Finance Committee,

From the point o f  view o f  psychiatric patients and mental health patient advocates, it 
is important that Senate Bill 8 be passed.

Senate Bill 8 only asks that psychiatric institutions make a  good faith effort at 
providing patient choice o f  gender o f  staff for intimate care services. There is no cost to 
what »Senate Bill 8 is requesting.

There are approximately 80 or 90 psychiatric treatment locations in Alaska— the 
majority are listed as corporations or institutions. The institutions and corporations that 
provide intimate care services do not want any changes to the status quo. Corporations 
and institutions want to continue to provide s ta l l 'o f  the gender o f  the institution’s and 
corporation’s choosing— not the patient’s. That fact is not going to change until the 
institutions and corporations are asked to change by statute.

In a  recent Alaska Supreme Court decision— the justices stated there is a clear, 
unavoidable tension between institutions, corporations seeking convenience, economics 
and patient rights. The justices saw it as a given that institutions and corporations were 
going to take shortcuts without laws / oversight.

A lmost every psychiatric patient organization supports, in principle, the idea o f  giving 
patients the right to ask for their choice o f  gender o f  staff for intimate care services. It is 
seen as a way o f  reducing trauma in psychiatric institutions and reducing recidivism.

Please give Senate Bill 8 a speedy hearing or pass it out o f  the Senate Finance 
committee. Thank you for your help.

Mental Health Advocates,
Faith Myers /  Dorrancc Collins 
3240 Pcnland Pkwy, Sp. 35 
Anchorage, AK. 99508 
(907) 929-0532

Cc: Sen. Betlye Davis
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\ I ?

[ ] further referral to Committee

SENATE BILL:
[ ] Same Title 
OC] New Title

HOUSE BILL:
[ ] Same Title 
[ ] Technical Title 

Change 
[ ] New Title w/ 

SCR #____

NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):

Department Date Fiscal Indet. Zero FN#
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F I S C A L  N O T E
STATE OK ALASKA
2007 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 
Title Exle Regulatory

1
CSSB 16(CRA)
3/2/07

Commission of Alaska

Fiscal Note Number:

Bill Version:
(S) Publish Date:

Dept. Affected]______
RDU Regulatory Commission of Alaska (399)
Component Regulatory Commission of Alaska

Commerce

Sponsor
Requester

Therriault
Senate Community & Regional Affairs

Expenditures/Revenues

Component No. 

(Thousands of Dollars)

2417

Note: Amounts do not include inflation unless otherwise noted below.
O P E R A T I N G  E X P E N D I T U R E S FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

5,364.6 5,364.6 5,364.6 5.364.6 5,364.6
55.0 55.0 55.0 55.0 55.0

1.530.9 1,530.9 1.530.9 1,530.9 1.530.9
56.9 56.9 56.9 56.9 56.9
12.6 12.6 12.6 12.6 12.6

T O T A L  O P E R A T I N G 0.0 7,020.0 7.020.0 7,020.0 7,020.0 7,020.0

C A P I T A L  E X P E N D I T U R E S

i nC H A N G E  IN R E V E N U E S  (
F U N D  S O U R C E (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF *

1005 GF/Program Receipts
1037 GF/Mental Health
1141 - RCA Receipts 7.020.0 7,020.0 7,020.0 7,020 0 7.0200

T O T A L 0.0 7,020.0 7,020.0 7,020.0 7,020.0 7,020.0

E s t i m a t o  o f  a n y  c u r r e n t  y e a r  (FY2007) c o s t : 6,495 3
M a r k  t h i s  b o x  (X )  i f  f u n d i n g  f o r  t h i s  b i l l  I s  i n c l u d e d  in t h o  G o v e r n o r ’ s  FY 2008 b u d g e t  p r o p o s a l : x I

P O S I T I O N S
Full-time 57 57 57 57 57 57
Pait-timo
Tcmporaiy

A N A L Y S I S :  (A l In c h  a  so pntnto  p .v j o  il n o c o s s m y )

This legislation extends the Regulatory Commission of Alaska (RCA) to Juno 30, 2015. In accordance with 
AS 44.66.010, funding is extended one year following the termination dato allowing the commission to 
conclude ils affairs.

Tho RCA is funded through the Regulatory Cost Charge (RCC) mechanism and direct charge mechanisms. 
No general funds aro allocated for support of the agency. The RCC is recalculated each year and allows the 
agency to recover its operating costs through an assessm ent on the revenues of tho utilities and pipeline 
carriers it regulates.

Prepared by Kate Giard. Chairman____________
Division Regulatory Commission of Alaska

Approved by. Emil Notti. Commissioner________
Agoncy

Phono 907-27G-G222
Doto/Iim o 2/14/07 11 00 AM

Dato 2/14/2007
Commerco, Community, and Economic Development

WIJ70OO OVII)
C O M M I T T E E  C O P Y

Pago 1 of 1







SENATE FINANCE COMMITTEE R EPortf

DATE: 2/2/07

reported out 

FEB 12 2007

FURTHER: [SEN A TE FIHANCE CO.IH/TTEE j

DATE TURNED ^  , 9 ^
IN TO OFFICE: 5 ^ 7 "

Finance Committee considered SENATE BILL NO. 19

SB 19 EXEC. BRANCH ETHICS:INTERESTS & ACTIONS

"An Act relating to a public officer's taking official action regarding a matter in which the public officer has a 
financial interest, and defining 'official action' under the Alaska Executive Branch Ethics Act and related law."

and recommends:

be replaced with [ ] SCS or [ ] CS 19  , F t i J

] adopt previous [ ] SCS or [ ] CS __

] attached amendment(s)

] adopt_____________________

] further referral to

Letter of Intent 

Committee
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[ j Technical Title 

Change 
[ ] New Title w/ 

SCR #____

NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):

j Department;. Date Indet.; Zero. FN#
? f

p f e j f e f - x S Ajj,
V r
M .>

j ■ T i
1X -; ' 
i t ?

.Department ^Date. tv r>.Jf i* Fiscal. S o . Zero/:

u a w

*A -

v-. ': ‘-

[ ] APPROPRIATION - no  fis ca l note

SIGN A TURES flfjD  RECOMMENDATIONS: 
/  / !  r

PRINTED 
‘ LAST NAME

Do
PASS

DO NOT > 
P a s s  -

No R ec
. ■ ,

•7 •<
• AMEND' fl II

f a r  h  ^  '
j£T///4v^

. - — ■ T h e m #  s
n ^ / v j  <

c ° - CHA,ff e ^ _____
C o -c h a ir tT /  £  —

1



F I S C A L  N O T E
FEB 1 2 2007

SENATE FINANCE COMMIT!

REPORTED OUT

STATE OF ALASKA
2007 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):_______________
Title An Act relating to Executive branch ethics and

the financial interests of public officers._______

Fiscal Note Number: 1

Bill Version:
(S) Publish Dato: 1/26/07

CSSB 19(JUD)

Dept. Affected: Law
'RDU ~ "Civil Division
Component Opinions, Appeals & Ethics

Sponsor
Requester

Senator French
Senate Judiciary

E x p e n d itu re s /R e v e n u e s

Component No. 

(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES I

CHANGE IN REVENUES ( ) |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other ( S p e c i f y  Type-Do not abbreviato)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimato o f any cu rren t year (FY2007) cost: 0.0
Mark th is box (X) if  fund ing fo r th is  b ill Is Included in tho G overnor's FY 2008 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

[ANALYSIS: (Attach a sopnralo paqo if necessary)
This bill amends Ihe Ethics Act. It is unclear whether these amendments will change the department's 
workload. The amendments may result in increased detailed evaluation of Ihe business interests of public 
officers; howovor, Ihe budget impact is indeterminable since it is impossible lo predict with any certainty how 
many complaints or questions will arise.

Robert Meinors. Acting Diroctor
Administrative Services Division

Approved by: Robert Meinors for Talis Colborq, Altorney General
Agoncy Dopartmont of Lnw_____________________________

Prepared by:
Division _____________________________________________________

Phone 46 5 -5 427
Date/Time 1/16/07 11 :07 AM

Dato 1/18/2007

U/rftOOS OMO)
o U W U V l iT T E E  C O P Y Pago 1 of 1



• REPORTED OUT

F I S C A L  N O T E
FEB 1 2 2007

SENATE FINANCE COMMITTEE
STATE OF ALASKA Fiscal Noto Number: CSSB19-DOA-DOP-2-6-Q7
2007 LEGISLATIVE SESSION Bill Version: CSSB19(STA)______() Publish Dale: _____________
R evision D ate/T im e (N o le  if  correction):_______________________ Dept. Affected]__________ Administration____________Title Exec Branch Ethics: Interests & Actions______ RDU Central Administralive Services______________________________________ Component Personnel_______________Sponsor Senaior(s) French, Ellon, Mcguiro. WielechowskL ____________________Requester Senate Finance__________________ Component No. _56_____
Expenditures/R evenues___________________________________ (Thousands of Dollars)_______________________Nole: Amounts do not include inflation unloss otherwise noled below. __ __
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 00
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 I 0.0 0.0
CHANGE IN REVENUES ( ) 0.0 j 0.0 0.0 I 0.0 0.0 0.0
FUND SOURCE  (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Rcceipls 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 c.o
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2007) cost: 0.0______
Mark this box (X) if funding for this bill is included in the Governor's FY 2008 budget proposal: 

POSITIONS
Full-time 
i art-time 
Temporary
ANALYSIS: (Attach a separate pago ilnecessary)

This bill will have no fiscal impact on Ihe Division of Personnel. May require personnel board review.

Prepared by: Dianne Kiesol. Director_________________________________  Phono ‘165-4429
Division Division of Personnel & Labor Relations Dato/Timo 2/6/07 8:25 AM
Approvod by: Kovin B rooks. Doputy Comm issioner_______________________________  Dato 2/6 /2007
Agoncy Department ot Administration________________________________________

(Hovuod D/IB/2006 0M[» P a g e  1 o f 1



A l a s k a  S t a t e  S e n a t e

S e n a t e  F i n a n c e  C o m m i t t e e

Mail S top 3100 
Slate Capitol 

Juneau ,  A laska 99801-118

F A X  C O V E R  S H E E T
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exercise of official action. For the puq)oses of this subsection, "matter" includes a 

case, proceeding, application, contract, [OR] determination, [BUT DOES NOT 

INCLUDE THE] proposal or consideration o f  legislative bills, resolutions and 

constitutional amendments, or other legislative measures, [;] or [THE] proposal, 

consideration, or adoption of administrative regulations.

* Sec, 4. AS 39.52.180(d) is amended to read:

(d) An individual who form erly held a position listed in this subsection [A 

FORMER GOVERNOR, LIEUTENANT GOVERNOR, OR HEAD OF A 

PRINCIPAL DEPARTM ENT IN THE EXECUTIVE BRANCH] may not engage in 

activity as a lobbyist under AS 24.45 for a period of one year after leaving that 

position [SERVICE AS TH E GOVERNOR, LIEUTENANT GOVERNOR, OR 

DEPARTMENT HEAD, AS APPROPRIATE]. This subsection does not prohibit 

service as a volunteer lobbyist described in AS 24.45.161(a)(1) or a representational 

lobbyist as defined under regulations of the Alaska Public Offices Commission. This 

subsection applies to the position of

(1) governor:

(2) l ieu tenan t governor;

(3) head  o r  deputy  head of a principal d ep a r tm en t  in the executive

branch ;

(4) d irec to r  of a division o r  legislative liaison within a principal 

d epartm en t in the  executive b ranch :

(5) legislative liaison, adm inistra tive  assis tant,  o r  o ther employee 

of the Office of the G o v ern o r  o r  Office of the L ieutenant G overno r  in a policy- 

m aking position;

(6) -tbm r  of a  sta te  hoard  o r  commission tha t has  the au thority  lo 

adopt regulations, o th e r  than  a hoard  or commission nam ed in AS 08.01,010;

i l l
itvk^kvi 'c A f  

•efmH* of the uoverniiiu hoard  and  executive officer of a slate

public corporation .

* Sec. 5. AS 39.52.960(14) is amended to read:

(14) "official action" means p e rfo rm ance  of any  duties in the course 

and scope of a public officer's employment, inclndini’ review, advice.

-3-
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IN TH E LEGISLATURE OF THE STATE OF A LA SK A

TW ENTY-FIFTH LEGISLATURE - FIRST SESSION

1JY  T H E  S E N A T E  F I N A N C E  C O M M I T T E E

O f f e r e d :
R e f e r r e d :

S p o n s o r ( s ) :  S E N A T O R S  F R E N C H ,  E L T O N ,  M C G U I R E ,  W I E L E C I I O W S K I ,  T H O M A S  A N D  I I U G G I N S ,  

E l l i s ,  S t e v e n s ,  G r e e n ,  K o o k c s h ,  D n v is ,  O l s o n ,  I l o f f i n a n ,  C o w d e r y ,  S t e d m a n

25-LS0160W

CS FOR  SENATE R ILL  NO. 19(FIN)

A IJILL 

F O R  AN A C T  E N T IT L E D  

"A n  A ct re la ting  to a public  officer 's  tak ing  official action re g a rd in g ,  o r  influencing, a 

m a t te r  in w hich the public  officer has a personal o r  f inancial in teres t;  relating to 

res tr ic tions  on em ploym ent a f te r  leaving  sta te  service; p roh ib iting  ce r ta in  persons from 

engaging  in activity as lobbyists; a n d  defining 'official a c t io n ' u n d e r  the Alaska 

Executive R ran ch  Ethics Act an d  re la ted  law ."

RE IT  E N A C T E D  BY T H E  L E G IS L A T U R E  O F T H E  S T A T E  O F  A L A SK A :

* Section  I. AS 24 45.121 is am ended by adding a new subsection to read:

(d) A former public official in the executive branch may not engage in 

activities as a lobbyist to the extent prohibited under AS 39.52.180(d).

* Sec. 2. AS 39.52.110(b) is repealed and reenacted to read:

(b) Notwithstanding (a) o f  this section, a public officer s action or influence 

with respect to the officer's personal o r  financial interest in a specific matter is not a 

violation of public trust or a violation of this chapter

- 1- CSSB I ‘W IN )
Now Text: Undorlined [DELETED TEXT BRACKETED}
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(1) if the public officer's action or influence in the matter would have 

only an insignificant or conjectural effect on the mader; or

(2) if the public officer's

(A) personal or financial interest is of a type that is possessed 

generally by the public or a large class of persons to which the public officer 

belongs;

(B) personal interest is insignificant; or

(C) financial interest is solely in regard to a business and 

neither the public officer nor a member o f  the public officer's immediate 

family

(i) owns a controlling interest in the business and the 

controlling interest has a fair market value o f  $5,000 or more;

(ii) owns stock or options to buy stock that, when 

combined, equal more than one percent o f  the stock in the business or 

have a total fair market value of more than $5,000;

(iii) owais or has an option to buy an equity interest in 

the business the fair market value of which is more than $5,000 or one 

percent o f  the total fair market value o f  the business, whichever is less;

(iv) is a member of the board of directors or another 

governing body of the business;

(v) is an officer of the business;

(vi) provides or has an option to provide personal or 

professional services to the business;

(vii) has a contract or an option for a contract with the

business; or

(viii) is an employee o f  the business.

* Sec. 3. AS 39.52.180(a) is amended to read:

(a) A public officer who leaves stale service may not, for two years after 

leaving state service, represent, advise, or assist a person for compensation regarding a 

matter that was under consideration by the administrative unit served by that public 

officer, and in which the officer participated personally and substantially through the

cssit ly(Kirs’) -2 -
Nnw Tost Underlined I DELETED TEXT BRACKETED)
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exercise of official action. For the puqjoses of this subsection, "matter" includes a 

case, proceeding, application, contract, [OR] determination, [BUT DOES NOT
A

INCLUDE THE] proposal or consideration of legislative bills, resolutions and 

constitutional amendments, or other legislative measures^ [;] or [THE] proposal, 

consideration, or adoption of administrative regulations.

* Sec. 4. AS 39.52.180(d) is amended to read:

(d) An individual who form erly  held a position listed in this subsection [A 

FORMER GOVERNOR, LIEUTENANT GOVERNOR, OR HEAD O F A 

PRINCIPAL DEPARTMENT IN THE EX ECU TIV E BRANCH] may not engage in 

activity as a lobbyist under AS 24.45 for a period of one year after leaving that 

position [SERVICE AS TH E GOVERNOR, LIEUTENANT GOVERNOR, OR 

DEPARTM ENT HEAD, AS APPROPRIATE], This subsection does not prohibit 

service as a volunteer lobbyist described in AS 24.45.161(a)(1) or a representational 

lobbyist as defined under regulations of the Alaska Public Offices Commission. 'Phis 

subsection applies  to the position of

(1) governor:

(2) lieu tenan t governor;

(3) head  o r  deputy  head  of a p rincipal d ep a r tm en t  in the executive

b ranch :

(4) d irec to r  of a division o r  legislative liaison within a principal 

d e p a r tm e n t  in the executive b ranch :

(5) legislative liaison, ad m in is tra t ive  assistant, o r  o ther  employee 

of the Office o f  the G overno r  o r  Office of the L ieu tenan t G overnor in a policy- 

m aking  position:

(6) m em ber  of a state hoard  o r  commission tha t has the au thori ty  

lo a d o p t  regu la tions , o th e r  than a hoard  o r  com mission nam ed in AS OS.01.010:

(7) m em b er  ol' the governing ho ard  and  executive officer o f  a stale 

public co rp o ra t io n .

* Sec. 5. AS 39.52.960(14) is amended to read:

(14) "official action" means p e rfo rm ance  of any duties in the course 

and scope o f  a public officer's em ploym ent, including review, advice.

25-LS0160W

-3-
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partic ip a tio n ,  assistance, or a n o th e r  k ind of involvement rega rd ing  a m ailer,  

such as a recommendation, decision, approval, disapproval, vote, or other similar 

action, including inaction, by a public officer;

*  Sec. 6. AS 39.52.180(c) is repealed.

* Sec. 7. The uncodificd law of the State of Alaska is amended by adding a new section lo 

read:

APPLICABILITY. Sections 3, 4, and 6 of this Act apply to a person who leaves state 

service on or after the effective date of secs. 3 and 4 of this Act.

CSSB 19(FIN) -4*
N e v  Text: U n d e r l i n e d  [DELETED TEXT BRACKETED]
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Cook/Wayne 

2/9/07

CS FOR S E N A T E  R IL L  NO. 19( )

IN VHE LEGISLATURE OF TH E STATE OF ALASKA

TVVENTY-FLFTH LEGISLATURE - FIRST SESSION 

hy

Offered:
Referred:

Sponsors): SENATORS FRENCH. ELTON, MCGUIRE, WIELECIIOWSKI, THOMAS AND HUGGINS, 
Ellis, Stevens, Green, Kookesli, Davis, Olson, Hoffman, Cowdery, Stedman

A RILL 

FOR AN A C T  E N T IT L E D  

"A n Act re la ting  to a pub lic  officer's tak ing  official action regard ing , o r  influencing, a 

m a tte r  in which the public  officer has a personal o r  financial in terest; relating to 

restrictions on em ploym ent a f te r  leaving sta te  service; p roh ib iting  certa in  persons from 

engaging in activity as  lobbyists; and  defining 'official action* u n d e r  the Alaska 

Executive R ranch  Ethics Act and  related law."

RE IT E N A C T E D  RY T H E  L E G ISL A T U R E  O F  T H E  S T A T E  O F  ALASKA:

* Section I. AS 24.45.121 is amended by adding a new subsection to read:
(d) A former public official in the executive branch may not engage in 

activities as a lobbyist to the extent prohibited under AS 39.52. ISO(d).
*  Sec. 2. AS 39.52 110(b) is repealed and reenacted to read:

(b) Notwithstanding (a) of this section, a public officer's action or influence
with respect to the officer's personal or financial mteicst in a specific matter is not a 
violation of public trust or a violation of this chapter

-1-
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(1) if the public officer's action or influence in the matter would have 

only an insignificant or conjectural effect on the matter; or

(2) if the public officer's

(A) personal or financial interest is of a type that is possessed

generally by the public or a large class of persons to which the public officer

belongs;

(B) personal interest is insignificant; or

(C) financial interest is solely in regard to a business and 

neither the public officer nor a member of the public officer's immediate 

family

(i) owns a controlling interest in the business and the 

controlling interest has a fair market value of $5,000 or more;

(ii) owns stock or options to buy stock that, when 

combined, equal more than one percent of the stock in the business or 

have a total fair market value of more than $5,000;

(iii) owns or has an option to buy an equity interest in 

the business the fair market value of which is more than $5,000 or one 

percent of the total fair market value of the business, whichever is less;

(iv) is a member of the board of directors or another 

governing body of the business;

(v) is an officer o f  the business;

(vi) provides or has an option to provide personal or 

professional services to the business;

(vii) has a contract or an option for a contract with the

business; or

(viii) is an employee of the business.

* S e t . 3. AS 39.52.180(a) is amended to read:

(a) A public officer who leaves stale service may not, for two years after 

leaving state service, represent, advise, o r  assist a person for compensation regarding a 

matter that was under consideration by the administrative unit served by that public 

officer, and in which the officer p rticipated personal!) and substantially through the

>SIt I 9 (  )
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exercise of official action. For the purposes of this subsection, "matter" includes a 

case, proceeding, application, contract, [OR] determination, [BUT DOES NOT 

INCLUDE THE] proposal or consideration o f  legislative bills, resolutions and 

constitutional amendments, or other legislative measurcsj [;] or [THE] proposal, 

consideration, or adoption of administrative regulations.

* Sec. 4. AS 39.52. lSO(d) is amended to read:

(d) An individual who form erly held a position listed in this subsection [A 

FORMER GOVERNOR, LIEUTENANT GOVERNOR, OR HEAD OF A 

PRINCIPAL DEPARTMENT IN THE EXECUTIVE BRANCH] may not engage in 

activity as a lobbyist under AS 24,45 for a period of one year after leaving that 

position [SERVICE AS T I E  GOVERNOR. LIEUTENANT GOVERNOR, OR 

DEPARTMENT HEAD, AS APPROPRIATE]. This subsection does not prohibit 

service as a volunteer lobbyist described in AS 24.45.161(a)(1) or a representational 

lobbyist as defined under regulations of the Alaska Public Offices Commission. This 

.subsection applies to the position of

(1) governor;

(2) l ieu tenan t governor:

(3) head o r  deputy  head of a principal d e p a r tm e n t  in the executive

branch :

(4) d irec to r  of a division or letiislative liaison within a principal 

d ep a r tm en t in the executive b ranch :

(5) legislative liaison, adm in is tra tive  assis tan t, or o ther employee 

of the Office of the G o v ern o r  o r  Office of the Lieutenant G overnor  in a policy- 

m aking position:

(6) ch a ir  of a sta te  hoard  o r  com mission that has the au thority  to 

adopt reuulalions. o th e r  than  a hoard  o r  commission nam ed in AS OS.Ol.OM).

(7) c h a ir  of Ihe i»overnint» hoard  and  executive officer of a sta te  

public corporation .

* Sec. 5. AS 39.52,960(14) is amended to read:

(14) "official action" means p e rfo rm ance  of any duties in the course 

and scope of a public officer’s em ploym ent, including review, advice,

WORK DRAFT WORK DRAFT 25-LvS0160\0
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partic ipa tion , assistance, or an o th e r  kind of involvement regard  inn a m atter,  

such as a recommendation, decision, approval, disapproval, vote, or other similar 

action, including inaction, by a public officer;

* Sec. 6. AS 39.52.180(c) is repealed.

* Sec. 7. The uncodified law of the State of Alaska is amended by adding a new section to 

read;

APPLICABILITY. Sections 3, 4, and 6 of this Act apply to a person who leaves state 

service on or after the effective date of secs. 3 and 4 of this Act.

CSSB I9( )
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A la s k a  S t a t e  L e g is la t u r e

Senator Hollis French

Sponsor Statement 

SB 1 9 -  Executive Ethics

SB 19 is a responsible step towards making the Executive Branch Ethics Act 
clearer, easier to understand, and easier to follow.

Currently the Ethics Act does not spell out clearly what sorts o f  financial interests 
constitute a conflict o f  interest. The h i’! sets out a series o f  bright financial lines for 
executive branch employees. For example, current law provides no guidance whatsoever 
as lo the size o f  investment that an executive branch, employee may own and still take 
official state action that affects the im cstmcnt. SB '9  declares that either S5000 worth o f  
stock, or one percent o f  a com pany’s stock, w hiche\er is less, means that the executive 
branch employee must not be involved in state actions that impact that investment.
While it seems like common sense to have such a concrete definition, current law does 
not provide one.

It i.i important to keep in mind that the key question is whether an executive 
branch employee owns the financial interest and then performs an official act that allects 
the financial interest. Either one without the other is not a violation.

The bill also describes with particularity other sorts o f  forbidden financial 
interests. An executive branch employee may not ow n a controlling interest in a 
business, may not own an equity interest in a business worth more than $5000, may not 
be a member o f  a com pany's  board o f  directors and may not be an employee of a 
business.

The bill also expands the definition o f  "official action" to more clearly capture the 
day to day duties o f  our executive branch employees.

I he state’s ethics laws should be clear to executive branch employees, and to the 
public those employees serve. Please join me in supporting SB 19.
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DIVISION OF LEGAL AND RESEARCH SERVICES 
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M E M O R A N D U M February 6, 2007

SUBJECT: Sectional Analysis of CSSB 19(STA) 
(Work Order No. 25-LS0160VL)

TO: Senator Hollis French

FROM :

Attn: Alliso

Dan Wayne 
Legislative Counsel

You have requested a sectional analysis of the above-dcscnbcd bill.

As a preliminary matter, note that a sectional analysis should not be considered an 
authoritative interpretation of the bill and the bill itself is the best statement of its 
contents. If you would like an interpretation of the bill as it may apply to a particular set 
of circumstances, please advise.

Section 1 repeals AS 39,52.110(b), which currently says:
(b) Unethical conduct is prohibited, but there is no substantial 

impropriety it, as to a specific matter, a public officer's
(1) personal or financial ir.teiesi in the matter is insignificant, or of 

a type that is possessed generally by the public or a large class of peisons 
to which the public officer belongs; or

(2) action oi influence would have insignificant or conjectural 
effect on the matter.

It would replace "substantial impropriety" in tiie first sentence with the proposed 
"violation of public trust or a violation of this chapter." It adds language, in 
subpaiugiaph (C), that specifically describes types of financial interests that the bill 
considers ethical conflicts, instead of requiring a person iitteipreiing the statute to make a 
subjective decision about whether or not a matter is "insignificant."

Section 2. In this section, the bill expands an existing provision that prohibits certain 
appointed or elected officials Irom serving as lobbyists for a year alter leaving their post. 
The language was intended to exclude from the prohibition persons that are not in 
positions of authority oi great influence in government law-making or policy-making, for 
example, as proposed by the committee, a "chair of a Man: board or commission that has
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Senator Hollis French 
February 6, 2007 
Page 2

the authority to adopt regulations, oilier than a hoard or commission named in 
AS 08.01.010.

Section. 3 expands the existing definition of "official action" to include "performance of 
any duties" regarding a matter, instead of linuting the term to include only 
"recommendations, decisions, approval, disapproval, vote, or other similar action, 
including inaction." The change is not insignificant, as the term "official action" appears 
9 other times in the Executive Branch Ethics A c t2

DCW:med 
07-081.mod

i
J

' AS 08.01.010 lists various boards that appear to be occupied primarily with licensing 
requirements and professional standards

; AS 39.52.110, 39.52.120, 39.52.130. 39.52.150(a), 39.52.150(b), 39.52.150(c), 
39.52.180(a), 39.52.410(a). and 39.52 920.



A la s k a  S t a t e  L e g is la t u r e

S e n a t o r  H o l l i s  F r e n c h

C hanges to SB19 in the Senate .Judiciary Committee:

To Section I :

• Language outlining what constitutes a conflict o f  interest was repealed and 
reenacted to clarify when a public officer’s actions do not constitute a violation o f  
the chapter.

• Language was added to clarify that business interests would be valued at fair 
market value; added language to make controlling interests consistent at $5,000 
with other caps, and added language in the title and at line six to ensure that the 
use o f  influence as well as specific action on behalf o f  personal or financial 
interests was covered under the act.

• Several small technical language changes were made at the request o f  the 
Department o f  law.

C hanges tn S B I9  in the Senate  S ta te  Affairs Comm ittee:

l o Section 2:

• Inserted t’ : "revolving door” provision from the Governor's ethics bill.
Language added would exclude Deputy Department heads. Chairs o f  State Boards 
and Commissions who have the authority to adopt regulations (excluding 
licensing boards). Division Directors, and employees o f  the Office o f  the 
Governor involved in policy making from lobbying for a period o f  one year after 
leaving their position. This addition resulted in a bill title change.
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9 0 3  A l a s k a  E x e c u t iv e  B r a n c h  E t h i c s  A c t  §  3 9 . 5 2 . 1 9 0

S e c .  3 9 . 5 2 . 1 7 0 .  O u t s i d e  e m p l o y m e n t  r e s t r i c t e d ,  ( a )  A  p u b l i c  e m p l o y e e  m a y  n o t  

r e n d e r  s e r v i c e s  t o  b e n e f i t  a  p e r s o n a l  o r  f i n a n c i a l  i n t e r e s t  o r  e n g a g e  i n  o r  a c c e p t  

e m p l o y m e n t  o u t s i d e  t h e  a g e n c y  w h i c h  t h e  e m p l o y e e  s e r v e s ,  i f  t h e  o u t s i d e  e m p l o y m e n t  o r  

s e r v i c e  i s  i n c o m p a t i b l e  o r  i n  c o n f l i c t  w i t h  t h e  p r o p e r  d i s c h a r g e  o f  o f f i c i a l  d u t i e s .

( b )  A  p u b l i c  e m p l o y e e  r e n d e r i n g  s e r v i c e s  f o r  c o m p e n s a t i o n ,  o r  e n g a g i n g  i n  e m p l o y m e n t  

o u t s i d e  t h e  e m p l o y e e ' s  a g e n c y ,  s h a l l  r e p o r t  b y  J u l y  1 o f  e a c h  y e a r  t h e  o u t s i d e  s e r v i c e s  o r  

e m p l o y m e n t ,  t o  t h e  e m p l o y e e ’s  d e s i g n a t e d  s u p e r v i s o r .  D u r i n g  t h e  y e a r ,  a n y  c h a n g e  i n  a n  

e m p l o y e e ' s  o u t s i d e  s e r v i c e  o r  e m p l o y m e n t  a c t i v i t y  m u s t  b e  r e p o r t e d  t o  t h e  d e s i g n a t e d  

s u p e r v i s o r  a s  i t  o c c u r s .

( c )  T h e  h e a d  o f  a  p r i n c i p a l  e x e c u t i v e  d e p a r t m e n t  o f  t h e  B t a t e  m a y  n o t  a c c e p t  

e m p l o y m e n t  f o r  c o m p e n s a t i o n  o u t s i d e  t h e  a g e n c y  t h a t  t h e  e x e c u t i v e  h e a d  s e r v e s .  ( §  1 c h  

8 7  S L A  1 9 8 6 ;  a m  §  8 5  c h  7 4  S L A  1 9 9 8 )

NOTES TO DECISIONS
Conflict of interest. — Substantial evidence sup­ported a finding that a consultancy created a conflict for a public official where he waa hired by a Canadian governmental agency to count aalmon on a river at a time when the United State* and Canada were en­gaged in a dispute crvpr flaheriM management. Skvorc v. State Personnel Bd., 996 P2d 11K (Alaska 2000).
S e c .  3 9 . 5 2 . 1 8 ^ .  R e s t r i c t i o n s  o n  e m p l o y m e n t  a f t e r  l e a v i n g  s t a t e  s e r v i c e ,  ( a )  A

p u b l i c  o f f i c e r  w h o  l e a v e B  s t a t e  s e r v i c e  m a y  n o t ,  f o r  t w o  y e a r s  a f t e r  l e a v i n g  s t a t e  s e r v i c e ,  

r e p r e s e n t ,  a d v i s e ,  o r  a s s i s t  a  p e r s o n  f o r  c o m p e n s a t i o n  r e g a r d i n g  a  m a t t e r  t h a t  w a s  u n d e r  

c o n s i d e r a t i o n  b y  t h e  a d m i n i s t r a t i v e  u n i t  s e r v e d  b y  t h a t  p u b l i c  o f f i c e r ,  a n d  i n  w h i c h  t h e  

o f f i c e r  p a r t i c i p a t e d  p e r s o n a l l y  a n d  s u b s t a n t i a l l y  t h r o u g h  t h e  e x e r c i s e  o f  o f f i c i a l  a c t i o n .  

F o r  t h e  p u r p o s e s  o f  t h i a  s u b s e c t i o n ,  “m a t t e r ” i n c l u d e s  a  c a s e ,  p r o c e e d i n g ,  a p p l i c a t i o n ,  

c o n t r a c t ,  o r  d e t e r m i n a t i o n ,  b u t  d o e s  n o t  i n c l u d e  t h e  p r o p o s a l  o r  c o n s i d e r a t i o n  o f  

l e g i s l a t i v e  b i l l s ,  r e s o l u t i o n s  a n d  c o n s t i t u t i o n a l  a m e n d m e n t s ,  o r  o t h e r  l e g i s l a t i v e  m e a ­

s u r e s ;  o r  t h e  p r o p o s a l ,  c o n s i d e r a t i o n ,  o r  a d o p t i o n  o f  a d m i n i s t r a t i v e  r e g u l a t i o n s .

( b )  T h i s  s e c t i o n  d o e s  n o t  p r o h i b i t  o n  a g e n c y  f r o m  c o n t r a c t i n g  w i t h  a  f o r m e r  p u b l i c  

o f f i c e r  t o  a c t  o n  a  m a t t e r  o n  b e h a l f  o f  t h e  s t a t e .

( c )  T h e  h e a d  o f  a n  a g e n c y  m a y  w a i v e  a p p l i c a t i o n  o f  ( a )  o f  t h i s  s e c t i o n  a f t e r  d e t e r m i n i n g  

t h a t  r e p r e s e n t a t i o n  b y  a  f o r m e r  p u b l i c  a f lR o a r  i s  n o t  a d v e r s e  t o  t h e  p u b l i c  i n t e r e s t .  T h e  

w a i v e r  m u s t  b e  i n  w r i t i n g  a n d  a  c o p y  o f  t h e  w a i v e r  m u s t  b e  p r o v i d e d  t o  t h e  u t t o r n e y  

g e n e r a l  f o r  a p p r o v a l  o r  d i s a p p r o v a l .

( d )  A  f o r m e r  g o v e r n o r ,  l i e u t e n a n t  g o v e r n o r ,  o r  h o a d  o f  a  p r i n c i p a l  d e p a r t m e n t  i n  t h e  

e x e c u t i v e  b r a n c h  m a y  n o t  e n g a g e  i n  a c t i v i t y  a s  a  l o b b y i s t  u n d e r  A S  2 4 . 4 5  f o r  a  p e r i o d  o f  

o n e  y e a r  a f t e r  l e a v i n g  s e r v i c e  a s  t h e  g o v e r n o r ,  l i e u t e n a n t  g o v e r n o r ,  o r  d e p a r t m e n t  h o a d ,  

o b  a p p r o p r i a t e .  T h i s  s u b s e c t i o n  d o e s  n o t  p r o h i b i t  s e r v i c e  a s  u  v o l u n t e e r  l o b b y i s t  d e s c r i b o d  

i n  A S  2 4 . 4 5 . 1 6 1 ( a ) ( 1 )  o r  a  r e p r e s e n t a t i o n a l  l o b b y i s t  a s  d e f i n e d  u n d e r  r e g u l a t i o n s  o f  t h e  

A l a s k a  P u b l i c  O f f ic e H  C o m m i s s i o n .  ( 5  1 c h  8 7  S L A  1 9 8 6 ;  u m  5 8 6  c h  7 4  S L A  1 9 9 8 )

Compensation. — Because current receipt of eom- penaation is not required under thia provision, the obtaining of a buaineas license offering only a prospect of future compensation was sufficient to constitute a violation. Skvorc v. Stat* Personnel Bd., 998 P.2d 1192 (Alaska 2000).
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131. Examination of lUtemonta, reporta 141. Civil penalty; Late regiatrmtion, filing of re­quired atatementa or reporta
Sec. 24.45.120. [Repealed, § 1 ch 167 SLA 1976.]

Sec, 24.46,121, P ro h ib it io n s ,  (a) A lobbyist may not
(1) engage in any activity as a lobbyipt before registering under AS 24.46.041;
(2) do anything with the intent of placing a public official under personal obligation to 

the lobbyist or to the lobbyist's employer;
(3) intentionally deceive or attempt to deceive any public official with regard to any 

material fact pertinent to pending or proposed legislative or administrative action;
(4) cause or influence the introduction of a legislative measure solely for the purpose 

of thereafter being employed to secure its passage or its defeat;
(5) cause a communication to be sent to a public official in the name of any fictitious 

person or in the name of any real person, except with the consent of that person;
(6) accept or agree to accept any pa3Tnent in any way contingent upon the defeat, 

enactment, or outcome of any proposed legislative or administrative action;
(7) serve as a member of a state board or commission, if the lobbyist’s employer may 

receive direct economic benefit from a decision of that board or commission;
(8) serve as a campaign manager or director, serve as a campaign treasurer or deputy 

campaign treasurer on a finance or fund-raising committee, host a fund-raising event, 
directly or indirectly collect contributions for, or deliver contributions to, a candidate, or 
otherwise engage in the fund-raising activity of a legislative campaign or campaign for 
governor or lieutenant governor if the lobbyist has registered, or is required to register, 
as a lobbyist under thiB chapter, during the calendar year; this paragraph does not apply 
to a representational lobbyist as defined in the regulations of the Alaska Public Offices 
Commission, and does not prohibit a lobbyist from making personal contributions tp ^ 
candidate as authorized by AS 15.13 or personally advocating on behalf of a candidate;

(9) offer, solicit, initiate, facilitate, or provide to or on behalf of a person covered by AS 
24.60, during a legislative session, a gift, other than food or beverage for immediate 
consumption; howpver, this paragraph does not prohibit a lobbyist from providing, during 
u legislative session or a t any other time of the year, tickets to a charity event described 
in AS 24.60.080(cX10), or a contribution to a charity event under AS 24.60.080(c)(ll);

< 10) make or offer n gift or a campaign contribution whose acceptance by the person to 
whom it is offered would violate AS 24.60.

(b) A person may not employ for pay, pf any consideration, or pay or agree to pay 
consideration to, a person to lobby who is not registered under AS 24.46.041 unless that 
person registers und that person does in fact so register before engaging in lobbying.

(c) A former member of the legislature may not engage in activity as a lobbyist beforo 
the legislature for a period of pne year after the former member has left the legislature. 
This subsection does not prohibit a former member from acting as a volunteer lobbyist 
described in AS 24.45.161(a)(1) or a representational lobbyist as defined under regula­
tions of the commission. (§ 2 ch 167 SLA 1976; am § 1 ch 159 SLA 1984; am §§ 37, 38 
ch 127 SLA 1992; am § 26 ch 48 SLA 1996; am § 1 ch 116 SLA 2003; am 4 1 ch 10 SLA 
2006)
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F I S C A L  N O T E
STATE OF ALASKA
2007 LEGISLATIVE SESSION

Revision Date/Time (Nole if correction):___________________
Title An Act relationg to disclsoure lo the Alaska Public

Offices Commission of information about.,.

Fiscal Note Number: 

Bill Version:
(S) Publish Date:

Dept. Affected: 
RDU

1

REPORTED OUT

FEB I 2 2G07
SENATE FINANCE COMMITTEE

CSSB 20(JUD)
1/26/2007

Administration
AK Public Offices Commission

Sponsor Senators French, Elton, McGuire, et al.
Requestor Senate Judiciary____________________

Component AK Public Offices Commission

E x p e n d i t u r e s / R e v e n u e s

Component No. 

(Thousands of Dollars)

70

Note: Amounts do not include inflation unless otherwise noted below.
OPERA! ING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Sen/ices 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies O.C 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 | 0.0 | 0.0 | 0.0 I 0.0 | 0.0 |

CHANGE IN REVENUES ( n n . 0.0 0.0 0.0 0.0 0.0 | 0.0
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estim ato o f any cu rren t year (FY2007) cost: 0.0
Mark th is  box (X) if  fund ing  fo r th is  b ill is included in tho G overnor’s FY 2008 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page i l  necessary)

This bill requires that dividends received from a limited liability company must be reported as  a source of 
income on a legislator's financial disclosure statement. It also requires that when a legislator performs 
services, such a s  consulting services, ho or she  must provide a description of tho services provided and the 
total number of hours that are spent performing the services. Lastly, it removes Ihe requirement that amount 
of income need only be disclosed for sources that have a substantial interest in legislative, administrative, or 
political action. Rather amounts will be required for all income in excess of $1000.

Prepared by: Brooko Milos, Exoculivo_Director_______  Phono 465-2200
Division Alaska Public Offices Commission Date/Timo 1/22/2007 11:10 a.m.

Approvod by: Melanio Millhorn, Deputy Commissioner Dato 1/22/2007
Agoncy Department of Administration_________________

(MowkIWIiWOOQOMU)
C O M M I T T E E  C O P Y

Page 1 of 1



F I S C A L  N O T E
STATE OF ALASKA
2007 LEGISLATIVE SESSION

Revision Date/Time (Nole if correction):__________________
Title An Act relationg lo disclsoure lo Ihe Alaska Public

Offices Commission of information about...

Fiscal Note Number:
Bill Version:
(S ) Publish Date:

REPORTED OUT

FEB ! 2 2007
SENATE FINANCE COMMITTEE

CSSB 20(STA)
2/2/07

AdministrationDept. Affected:____________________________
RDU AK Public Offices Commission
Component AK Public Offices Commission

Sponsor
Requoster

Senators French. Elton. McGuire, et al. 
Senate State Affairs

E x p e n d itu re s /R e v e n u e s
Nole: Amounts do not include inflation unless otherwise noted below.

Component No. 

(Thousands of Dollars)

70

OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0 0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 c.o 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 00 0.0 0.0 | 0.0 0.0

CHANGE IN REVENUES ( 0.0 0.1' I 0.0 | 0.0 0.0 0.0
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match C.O 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0 0.0
Other (Specify Typo--Do not abbreviate) 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estim ato o f any cu rron t yoar (FY2007) cost: 0.0
Mark th is  box (X) if  fund ing  fo r th is  b ill is Included in tho Governor’s FY 2008 budgot p roposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Atlncli ri sap.K.ifo pogu if necessary)

This bill requires that dividends received from a limited liability company must bo reported a s  a source of 
income on a  legislator’s  financial disclosure statement. It also requires that whon a legislator performs 
services, such a s  consulting services, ho or sho must provide a description of tho services provided and tho 
total number of hours that aro spont performing tho services. Lastly, it romoves tho requirement that amount 
of incomo need only bo disclosod for sources that havo a substantial interest in legislative, administrative, or 
political action. Rathor amounts will bo required for all incomo in oxccss of $1000.

This bill should havo no fiscal impact on tho Alaska Public Offices Commission.

Prop; d by: 
Division

Approvod by: 
Agoncy

Brooko Miles, Exocutivo Diroctor Phono 465-2200
Alaska Public Olficos Commission Dato/Timo 1/29/07 1:26 PM

Knvm Brooks Dalo 1/29/2007
Dnp.n lm ont o f Administration

IH V7O0* OM(1|
C O M M I T T E E  C O P Y
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A la s k a  S la t e  L e g is la t u r e

S e n a t o r  H o l l i s  F r e n c h

Sponsor Statement 

SB 20 -  Legislative Disclosures

SI320 is a simple bill designed lo clarify Alaska Public Office Commission 
reporting requirements for legislators and other public officials.

Under the current legislative ethics code a public official must disclose the nature 
o f  any work performed as personal services for which compensation greater than SI 000 
is received. SI320 simply adds language to the existing statute to require the filer to 
provide a substantive description o f  what was done for the contract, as well as the 
approximate number o f  hours spent.

The public has repeatedly appealed for more substantive disclosures, and SI320 
provides the increased degree o f  openness they are calling for. This will assure the public 
that the compensation public officials receive for outside w ork does not conflict in any 
way with their public duties, without unduly burdening citi/on legislators who perform 
legitimate duties outside o f  the public realm.

The clarification the bill provides will also help APOC fulfill its mission o f  
encouraging i t e  public 's confidence in their elected and appointed officials.

Please jo in  me in support o f  th is im portan t eth ics leg is la tion
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M E M O R A N D U M  February 6, 2007

SU B JEC T: Sectional Analysis of CSSB 20(STA)
(Work Order No. 25-LS0161VK)

TO : Senator Hollis French
Attn: Allison Biastock

FRO M :

You have requested a sectional analysts of the abovc-descnbcd bill.

As a preliminary matter, note that a sectional analysis of a bill should not be considered 
an authoritative interpretation of the bill and the bill itself is the best statement of its 
contents. If you would like an interpretation of the bill as it may apply to a particular set 
of circumstances, please advise.

Section 1 addresses an issue the Select Committee on Legislative Ethics identified in a 
recent advisory opinion. The deletion of "the" on line 11 and the insertion of language 
clarifies the statute’s mean! ig. I ’ruil recently the statute had been interpreted to mean 
that unless a provision allowing, requiting, or prohibiting something under the 
Legislative Ethics Act specifically made itself applicable to former legislators, former 
public members of the committee, and former legislative employees, then those 
individuals were exempt from the provision. The Select Committee on Legislative. Ethics 
has determined that this was a misinterpretation which, if followed, encouraged former 
legislators, former public members of the committee, and former legislative employees to 
believe that once they left service they would not have to disclose potential ethical 
conflicts that arose during the "interim reporting period," which begins 30 days before the 
end of the icgulur session and ends on the first day of the next following regular session.1

Section 2 proposes adding a new statute that clarifies the duty of former legislators, 
former legislative employees, and former public members of the public committee to 
disclose potential ethical conflicts that may have arisen during the lime they served blit 
were not reported before they left service, as described in the first section of this memo.

1 AO -06-03.
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Senator Hollis French 
February 6, 2007 
Page 2

Section 3 would amend the description of the type of financial information legislators, 
legislative directors, and public members of the committee are required to disclose under 
AS 24.60.2007 The new (underlined) language addresses an apparent gap in the existing 
law for dividend income from a limited liability company, adds a requirement that 
income in excess of $1,000 lor personal services be disclosed v/ith a detailed description 
of services provided, bours worked, and, if the recipient of the income is a legislator or 
legislative director, the amount of income received from the source. (The existing law 
does not require the amount of income to he disclosed by anyone, unless the "source of 
income is known or reasonably should be known to have a substantial interest in 
legislative, administrative, or political action.")

Section 4 gives sec. 2 retroactivity to apply to former legislators, former public members 
of the committee, and former legislative directors that may have left service before the 
proposed effective date of the statute without being aware lhat they were required to 
make the ethical disclosures described in both section 2 and ethics advisory opinion 
AO 06-03.

Section 5 gives the Act a proposed effective date of July I, 2007.

DCWtmcd 
07-082.mcd

Enclosure

3 There ate other statutes within the Legislative Ethics Act that require legislative 
employees, in addition to legislators, public members of the committee, and directors, to 
disclose other types of information, including information about gifts received, close 
economic associations, etc.
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716 W. 4th. Suitu 230 Mailing Address;
Anchorago, AK P.O. Box 101468 
(907) 269-0150 Anchorago, AK 
FAX: 269-0152 99510-1468

December 4, 2006 

ADVISORY OPINION 2006-03 

Subject: Conflict of Interest - Disclosures

RE: Does AS 24.60 require a former legislator to disclose matters relating to potential conflicts of 
interest that existed during the time the legislator was in office?

You are a legislator and therefore covered by the Legislative Ethics Act. You have requested an advisory 
opinion concerning facts and circumstances that you have related. You have waived confidentiality. The 
committee relies on facts that you have described in answering your question.

Statement of Facts
Legislators ore required by AS 24.60, the Legislative Ethics Act, to disclose matters relating to certain 
actual and potential conflicts o f  interest, within deadlines fixed by statute.-! You have asked if 
disclosures under AS 24.60.105, 24.60.080(d), and 24.60.210, statutes which have a reporting date of 
Mat ch 15, 2007, must be filed by all legislators who held office in 2006 or only those legislators who are 
in office on Marclt 15, 2007? Past practice has exempted former legislators, former legislative 
employees and former public members of the Select Committee on Legislative Ethics from filing 
requirements concerning the final reporting period of tlioir tenure in office.

Discussion
Although nothing in the statutes cited in your request specifically exempts former legislators, former 
legislative employees, and former members o f  the select committee on legislative ethics from filing 
requirements, it has become the practice to exempt them from final reports due on March 15. AS 
24.60.020(a) and (a)(1) (emphasis added) say:

(a) Except as otherwise provided in this subsection, this chapter applies to a member of 
the legislature, to a legislative employee, and to public members of the committee. This 
chapter does not apply to
(1) a form er member o f the legislature or to a person formerly employed by the 
legislative branch o f  government unless the provision specifically states that it applies;

This can be read to suggest that legislators and legislative employees are exempt Horn disclosure 
requirements the moment they become "former." However, the duly to disclose arises the moment the 
matter to be disclosed occurs, not on the final date a statute requires u report on the mattei to be filed 
The status o f  "former" is irrelevant in that respect. If a disclosable matter arises before a legislator, 
legislative employee, or public member o f  the Select Committee on Legislative Ethics becomes 
"former," then it must be disclosed; i f  it arises after, then it need not be disclosed. Leaving office does 
not amount to an amnesty from ethics disclosure requirements -  if  it did then there would be a period in 
cveiy legislator's career where tiie legislator could disregard much of the code of legislative ethics, safe 
in the knowledge that, once the legislator makes it past the last day of office, he or she will be safe from 
cthics-bascd scrutiny. It could also lead to the resignation of legislators who, suddenly accused o f  not 
making a disclosure, could resign rather thun disclose a conflict that may have long existed.

I o f  4 2 /6 -2007 5 :32  I'M
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Additional support for a reading o f  AS 24.60.020(a) that does not exempt former legislators and former 
legislative employees from filing final repons by March 15 is found in AS 24.60.010 (emphasis added), 
which says:

The legislature finds that
(1) high moral and ethical standards among public servants in the legislative branch of 
government are essential to assure the trust, respect, and confidence o f  the people o f  this 
slate;
(2) a fair and open government requires that legislators and legislative employees conduct 
the public's business in a manner that preserves the integrity o f  the legislative process 
and avoids conflicts o f  interest or even appearances o f  conflicts o f  interest;
(3) the public's commitment to a part-time citizen legislature requires legislators be drawn 
from all parts o f  society and the best way to attract competent people is to acknowledge 
that they provide their lime and energy to the state, often at substantial personal and 
financial sacrifice;
(4) a part-time citizen legislature implies that legislators arc expected and permitted to 
cam outside income and that the rules governing legislators' conduct during and after 
leaving public service m ust be clear, fair, and as complete as possible; the rules, 
however, should not impose unreasonable or unnecessary burdens that will discourage 
citizens from entering or staying in government service;
(5) in order for the rules governing conduct to be respected both during and after 
leaving public service, the code must be administered fairly without bias or favoritism;
(6) no code o f  conduct, however comprehensive, can anticipate all situations in which 
violations may occur nor cun it prescribe behaviors that arc appropriate to every situation; 
in addition, laws and regulations regarding ethical responsibilities cannot legislate 
morality, eradicate corruption, or eliminate bad judgment;
(7) compliance with n code o f  ethics is an individual responsibility; thus ull who sei vc the 
legislature have a solemn responsibility to avoid improper conduct and prevent improper 
behavior by colleagues and subordinates;
(8) the purpose o f  this chapter is to establish standards of conduct for slate legislators and 
legislative employees and to establish the Select Committee on Legislative Ethics to 
consider alleged violations of this chapter and to render advisory opinions to persons 
affected by this chapter.

AS 24.60,010(2) notes the imponuuce o f  avoiding even the appearance o f  a conflict o f  interest.
Although AS 24.60.010 discourages imposing unreasonable or unnecessary burdens that will discourage 

legislators from seeking or staying in office, AS 24 60.010(4) and 74.60.010(5) suggest that compliance 
with disclosure requirements after leaving office is part o f  being a legislator.

Conclusion

The committee finds that an appearance of a conflict o f  interest is too easily created when disclosure is 
not required in the circumstances you have described, and actual conflicts become too cusy to conceal.
All of the reporting requirements in the Legislative Ethics Act apply for each duy a legislator is in office, 

and although there arc deadlines for filing reports, a legislator may file a report as soon us a diselosnble 
matter arises, before the reporting deadline. Therefore, and for the reasons siuted above, the committee 
finds that, as to uny disclosable matter that arises during the time a legislator is in office, the former 
legislator is still required to disclose under AS 24,60 as if  the legislator were still in office; but, us to any 
mutter that arises after a legislator leaves office, the former legislator is not required by AS 24.60 lo

2 of *i 2,6/2007 5:32 I'M
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make u disclosure.

Because o f  prior practice contrary to this opinion, this opinion shall be applied prospectively-- to 
legislators, legislative employees, and public members o f  this committee. In this instance, a legislator 
leaving office on the third Tuesday of January, 2007, which is January 16, is subject to the March 15, 
2007, disclosure deadline for any previously unrcportcd matter or interest that began or was in existence 
between April 10, 2006 (which is the 30th day before the regular session ended in 2006) and December 
31, 2006. The same legislator is subject to tire March 15, 2008 disclosure deadline for any matter or 
interest that began or was in existence between January 1, 2007 and January 16, 2007; however, the 
report can be filed at any time between January 16, 2007 and March 15, 2008, and may be filed 
separately from, or as an addendum to, the report due March 15,2007/

Adopted by the Select Committee on Legislative Ethics on December 4, 2006.

Members present and concurring in this opinion were:
H. Conner Thomas, Chair 
Representative Bruce Weyhrauch 
Senator Hollis French 
Senator Ralph Scekins 
Herman G. Walker, public member 
Ann Rabinowitz, public member 
Dennis (Skip) Cook, public member 
Gary J. Turner, public member

Members dissenting from this opinion were: None.

Members' absent were: Representative Les Gara

DCW:ljw:mcd 
06-329.Ijw

1 Among statutes with disclosure deadlines arc: AS 24.60.030,24.60.040,24.60.050, 24.60.070, 
24.60.080, 24.60.105, 24.60.200, and 24.60.210.

2 AS 24.60.105(a):

(a) When a legislator or legislative employee is required to file a disclosure under this 
chapter and a date by which the disclosure must be filed is not otherwise set by statute, the 
deadlines set out in this section shall apply. For disclosure o f  a matter or an interest 
that began or was acquired during the interim between regular legislative sessions, 
whether or not the regular session is extended or there is a special session, or during 
the lust JO days o f  a regular session, the legislator or legislative employee shall disclose 
the matter by March 15. For disclosure of a matter or an interest that began or was 
acquired during a regular legislative session, but not during the last 30 days o f  the regular 
session, the disclosure must be mudc within 30 days after the commencement of the 
interest or representation. (Emphasis added)

3 014 2/6/2007 5:32 PM



A la s k a  S t a t e  L e g is la t u r e

S e n a t o r  H o l l i s  F r e n c h

Changes to SB20 in Senate Judiciary:

• Amended bill to make reportable dividend income consistent with $1,000 
reporting requirement elsewhere in the hill for other kinds o f  income:

• Deleted language that provided an exception for licensed professionals to provide 
a m ore limited description o f  their services, as well as the section defining 
•‘licensed professionals” as it pertained lo that provision.

Changes to SB20 in Senate State Affairs:

• Added language from the Governor’s hill that states Legislators, legislative staff 
and public members o f  the Select Committee on Legislative Ethics lile ethics 
disclosure forms within 90 days o f  leaving their position. This ensures that 
Legislators who ar_ defeated in an election or leave office file disclosures for their 
last year o f  service. Title changed to reflect changes in the body o f  the bill.

•  Added a new section that makes the above provision applicable to a person who is 
not a legislator on the effective date o f  this bill but served as a legislator between 
April 9. 2006 and the effective date. July I. 2007.
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Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services 
Travel 
Contractua. 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING * * * * • •

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) I 0.0 | 0.0 0.0 I 0.0 0.0 0.0

FUND SOURCE______________________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Sp ify Type--Do not abbreviale)

TOTAL • • • * • •

r  ■ r

F I S C A L  N O T E

STATE OF ALASKA Fiscal Noto Number: J _________
2007 LEGISLATIVE SESSION Bill Version: C S S B 25 (S T A )

(S) Publish Date: 1/26/07

Revision Date/Time (Note if correction):_________________________Dept. Affected]__________ Revenue 04
Title State Planning and Budget______________________ RDU Taxation and Treasury
____________________________________________________________ Component Tax Division____________
Sponsor Senator Dyson
Requester Senate State Affairs Component No. 2476

E xpenditures/R evenues________________________________ (Thousands of Dollars)_________

Estim ato o f any cu rren t year (FY2007) cost: 0.0
Check th is  box (X) i f  fund ing  fo r th is  b ill is  Included in tho G overnor's FY 2008 budget proposal: [ |

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a sopamto page if necessary)

See attached.

Prepared by: Nels Tomlinson____________________________________________ P >no (907) 465-5636
Division Tax Dato/1 nno

Approved by: Jorry Burnett  Dato 1/24/2007________
Agoncy Dopl. of Rovonuo__________________________________________

C O M M I T T E E  C O P Y  Pa'"” 0'2
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FISCAL NOTE tt 3

A N A L Y S I S  C O N T I N U A T I O N

Bill L a n g u a g e :  This bill would require the governor to provide a long range financial plan for the state, 
including:
*a projection of revenue for the succeeding 25 years categorized by each major source of revenue,
‘an explanation of any significant changes from previous projections 
‘and the assumptions on which the projections are made.

R evenues: This bill will have no effect on revenues.

Expenditures: The additional expenditures associated with this bill are indeterminate. After consulting 
with the bill's sponsor and with the governor’s Office of Management and Budget, we believe that the 
projections required by this bill could be provided by a minor extension of our current revenues forecasts. 
The Tax Division of the Department of Revenue currently produces semi-annual revenue forecasts, and 
the succeeding two years' forecasts are published in the Revenue Sources Book. If the new projections 
can be fitted into our current framework of revenue projections, there would be no significant additional 
costs associated with this bill. Whether we can fit the required forecasts into our existing forecasting 
framework will depend upon tho governor's eventual decision as  to the level of accuracy and detail 
required.

STATE OF ALASKA BILL NO. CSSB 25(STA)
2007 LEGISLATIVE SESSION
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F I S C A L  N O T E
STATE OF ALASKA
2007 LEGISLATIVE SESSION

R evis ion D ate/T im e  (N ote  if correction); 
Title State Budget and Flanning

Dept. Affected:
; r d u  _______
Component _______

Fiscal Note Number:
Bill Version:
(S ) Publish Date:

CSSB 25(STA)
1/26/07

Multiple

Sponsor
Requester

Son, Dyson
Sen. State Affairs Committee

Expenditures/R evenues

Component No. 

(Thousands o f D o lla rs)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING *•* ft*ft *•* • ft* • ft*

CAPITAL EXPENDITURES | | |

CHANGE IN REVENUES ( ) I I 1

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL • ft* • ** ft** • 4» ftftft • ft*

Estimato o f any cu rren t year (FY2007) cost: 0 . 0

Chock th is box (X) if  fund ing  fo r th is b ill is included in the G overnor's FY 2008 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata page it necessary)

This b ill w ould  am end Ihe Executivo Budget A ct to require the G overnor's  O ffico to p repare  an annual 
25 yoa r long-range financ ia l plan. In add ition , the bill w ould im pose a num ber o f add itiona l requ irem ents 
that w ou ld  a ffect a n um bo r o f S tate departm ents, re la ting to revenuo p ro jections, pub lic  bu ild ing  upgrades, 
S ta le  debt p ro jections and strategies, and unfunded state liabilities.

Tho p rovis ions re la ting  to revenuo p ro jections and S tate  debt a ffect tho D epartm ent o f R ovonuo. The 
p rovis ions re la ting to pub lic  build ing upgrades w ould affect all S la te  agenc ies tha t m anage fa c il!ties, 
includ ing the D epartm ents  o f A dm in istra tion , C orrections, Education, C om m erco , F ish and G am e, H ealth 
and Socia l Serv ices, M ilita ry  and V e te rans A ffa irs, (con tinued)

Prepared by:
Division
Approved Ly:
Agoncy

Jack K reinhodor, Sen io r Analyst Phono  4 6 5 -4 6 7 6
O lfico o f Management and Budget Dato/Timo 1/24/07 10 :30 AM
Karen J Roh fe ld , Director Date 1/24/2007
Offico o f Management and Budget

(Rcvrtix) (via/?00fl OM0)
l O M i V l l T T E E  C O P Y
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ANALYSIS CONTINUATION

Natural Resources, Public Safely, and Transportation and Public Facilities. The provisions relating to 
unfunded state liabilities would primarily affect the Department of Administration.

In total, the provisions of SB 25 would require a considerable amount of staff time to conduct the work that 
is called for in the bill. It is likely that additional staff would have to be hired in the Governor's Office, and 
potentially in other departments, to conduct this work. The exact cost is difficult to determine without 
further analysis and workload planning; therefore, this fiscal note shows the costs as  indeterminate.

FISCAL NOTE # 2

STATE OF ALASKA BILL NO. CSSB 25(STA)
2007 LEGISLATIVE SESSION
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