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SB

A A : p Alaska

March 31,2007

The Honorable Lyrann Hoffman, Co-Chair
Senate Finance Committee

Alaska State Capitol, Room 518

Juneau, AK 99801-1182

The Hunorable Bert Stcdman, Co-Chair
Senate Finance Committee

Alaska State Capitol, Room 516
Juneau, AK 998011182

RE: SB 4 (Olson)—Support

Dear Co-Chairs Hoffman and Sledman:

On behalf of the members of AARP in Alaska, wc encourage you and your colleagues on
the Senate Finance Committee to support SB 4, authored by your Committee colleague
Senator Donald Olson.

SB 4 will extend the SeniorCarc Program beyond the sunset date of June 30, 2007 and
will increase the monthly cash benefit from $120 to $150.

Approximately 7,000 older Alaskans participate in the SeniorCarc program. Tiic
majority of them were too young to be eligible for the former Longevity Bonus. ihe
majority of new cnrollccs to SeniorCare havejust tumed 65. They were low income
when they w'ere 64 and arc now eligible for SeniorCarc to help them cope with the daily
costs of living in Alasku and help them remain in our state as they get older. These are
not wealthy individuals. The assets test for SeniorCare is S6.000 for an individual and
$9,000 for a couple hi order to receive the monthly stipend an individual’s income mast
be below $ 16,133 annually or 521,641 for a couple. These income limits were set at
135% of the federal poverty level for 2005. They have not increased since SeniorCare

JOOL CStreet, Suite 1420| Anchorage, AK 99608 | tall-free 866-227-744719Y-141-2270 fa* | tall furt H77-434 7598 1/
Mdtiu r. Sith, President | Willinm 6 Novelli, Chief Ixrcutive Officer | www*xrp orgyik



was inaugurated. Because of the flat dollar amount, some eligible seniors are knocked
off SeniorCare each year when they receive their Social Security COLA.

We applaud Senator Olson’s leadership on this bill, particularly his recommendation of
an increase from S 120 to $150. Wc hope yor and your Committee colleagues would also
consider working with Senator Olson to bring the eligibility cap to include automatic
annuul increases in the federal poverty level. This would move the eligibility level from
$16,133 for a single to $17,240 and for a couple from S21,641 to $23,112.

AARP also recommends consideration of lifting the assets cap beyond the S6,000
single/$9,000 couple levels. Older persons tend to save for future health care costs,
including burial expenses. Research tells us that even very low income older persons try
to save something each month and many older .Alaskans, although wc would consider
them low income, will save enough and they pass die assets cap.

AARP recommends an “AYE” vote on SB 4.

Should you have any questions about our position, please feel free to contact me (586-
3637) or Patrick Luby, AARP Advocacy Director (907-762-3314).

Thank you for your consideration.

Sincerely,

Marie Darlin, Coordinator

AARP Capital City Task Force
415 Willoughby Avenue, Apt. 506
Juneau, AK. 99801

586-3637 (voice)

463-3580 (fax)

CC:  Vice-Chair Charlre Huggins
Senator Kim Flton
Senator Donald Olson
Senator Joe Thomas
Senator Fred Dyson



(II
SENATE COMMITTEE REPORT

First Committee of Referral

DATE: 1/16/07 FURTHER: (Finance®)
Date of 5-Day Notice: DATE TURNED , :

(in accordance with Uniform Rule 23) IN TO OFFICE: ZH[hi
Health, Education and SocialServices Committee considered SENATE BILL NO. 4

SB 4 SENIOR CARE PROGRAM

"An Act extending the cash assistance benefit program for seniors under the senior care program and
increasing the benefit amount; and providing for an effective date."

and recommends:

SENATE BILL:
[ 1 be replaced with [ ] SCSor[ ]CS ( ) [ ] Same Title

[ 1 New Title
[ ] adopt previous [ 1SCSor[ ]1CS ( )

HOUSE BILL:

[ 1 Same Title

[ ] attached amendment(s)
[ j Technical Title

[ 1] adopt Letter of Intent Chang.e
[ 1 New Title w/

[ 1 further referral to Committee SCR#_

NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):

Department Fiscal Department Date Fiscal Indet. Zero FN#
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SENATE COMMITTEE REPORT
First Committee of Referral

DATE: 1/16/07
Date of 5-Day Notice:

(inaccordance with Uniform Rule 23)

Judiciary Committee considered

FURTHER:

DATE TURNED n | ,

INTO OFFICE: ~\Z"Q 2"

SENATE BILL NO. 5

SB 5 FAILURE TO REPORT CRIMES

"An Act relating to reporting of certain crimes."
and recommends:

I/\ be replaced with [ ]SCS or [i/fcs
[ 1 adopt previous [ ]SCSor[ ]JCS _

[ ] attached amendment(s)

SENATE BILL:
[yfSame Title
[ 1 New Title

HOUSE BILL:
[ ] Same Title
[ j Technical Title

[ ] adopt .Letter of Intent Chang'e
[ 1 New Title w/
[ 1 further referral to Committee SCR#___
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):
Department Date fjscal Indet. Zero FN# Department Date Fiscal Indet. Zero FN#
KWie U llb | "M b'1 y 1
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2007 LEGISLATIVE SESSION Bill Version: CSSB 5(JUD)
(S) Publish Date: 2/2/01
Revision Date/Time (Note if correction): Dept. Affected: Law
Title An Act relating to failure to report a vio'enl 'RDU Criminal Division
crime Component Criminal Justice Litigation
Sponsor Senator McGuire
Requester Senate Jur'lciary Component No.
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services
Travel
Contractual
Supplies i
Equipment

Land & Structures
Grant'. & Claims
Miscellaneous
TOTAL OPERATING 0.0 00 0.0 0.0 0.0

CAPITAL EXPENDITURES |

CHANGE IN REVENUES ( ) | |
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Typo-Do not abbreviate)

TOTAL 0.0 0.0 0.0 00 0.0
Estimate of any current year (FY2007) cost: 0.0
Mark this box (X) if funding for this bill is included in tho Governor's FY 2008 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

[ANALYSIS:  (Attach a separate oaao ifnoccssarvt
The bill would amend current statute by making it a class A misdemeanor for an individual to witness and

then fail to report a violent crime to a peace officer or law enforcement agency.

It is not anticipated that this bill would have any significant fiscal impact upon the Department of Lav/.

Prepared by: Robort Meinors. Acting Director Phono 465-5427

Division Administrative Services Division Dato/Timo 1/19/07 8:38 AM
Approved by:  Robert Meinors for Talis Colberg, Attorney General Dato 1/19/2007

Agency Dopartmont of Law

(HOhd U700V Pago lof 1

COMMITTEE COPY

0.0

0.0



FISCAL NOTE

STATE OF ALASKA
2007 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Title Failure to report crimes
Sponsor Senator McGuire
Reque ster

Expenditures/Revenues

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2008
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0

|CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)
TOT \L 00

Estimate of any current year (FY2007) cost:

0.0

FY 2009

0.0

0.0

Fiscal Note Number:
Bill Version:

Component Trial Courts

Component No.

(Thousands of Dollars)

FY 2010 FY 2011

0.0

0.0

(Thousands of Dallars)

0.0

0.0

CSSB 5(JUD)

(S) Publish Date: 2/22/07
Dept. Affected:
'RDU Alaska Court System

FY 2012

Mark this box (X) if funding for this bill is included in tho Governor's FY 2008 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a soparato paijo ifaccess;
The court system does not anticipate any i

Prepared by:  Doug Wooliver, Administrative Attorney
Division Alaska Court System

0.0

0.0

Phono 463-4750
Date/Time 1/23/2007 @ 8:30 a.m.

Approved by: Doug Wooliver for Stephanie Colo. Administrative Director

Agency Alaska Court System

(Rodjed MBACOVG

COMM

ITTEE COPY

Pago 1of 1

Date 1/23/2007

FY 2013

0.0

0.0



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 4
2(107 LEGISLATIVE SESSION Bill Version: CSSB 5(JUD)
(S) Publish Date: 2/22/01
Revision Date/Time (Note if correction): Dept. Affected: Administration___
Title An Act relating to reporting of certain crimes RDU Legal and Advocacy Services
Component Office of Public Advocacy
Sponsor Senator McGuire
Requester Component No. 43
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES Y208 F200 K200 O FY%OlZ FY%O]S
Personal Services t . . % " t
Travel t * t % i "
Contractual . . . "
Supplies . t ¢ & . ¢
Equipment E . t "
Land & Structures 1.t . . ° . ¢
Grants & Claims . . : 1:[ . .
Miscellaneous N t . t t
TOTAL OPERATING f

CAPITAL EXPENDITURES
CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
mer 1t 1t t t t f
1005 GF/Program Receipts f t t * 4 t
1037 GF/Menlal Health
Other (Specify Type-Do not abbreviate

(SpeclyType- Do ) t t t t t t
Estimate of any current yoar (FY2007) cost: 0.0
Mark this box (X) if funding for this bill is included in tho Governor's FY 2008 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a soparato Pq?e ifnecessary) _ L
This bill creates the crime of failure to report a violent crime when a person, other than a victim, witnesses

certain crimes against a person and fails to report the crime in a timely manner. P lough it is not possible
la accurately predict the fiscal impact this Ie%islation would have on the Agency, the creation of a new
crime, which may involve multiple persons charged out of a single incider» has the potential to increase
Agency costs. Because wo represent indigent defendants with whom the Public Defender Agency has a
conflict, where the Public Defender Agency may represent only one person from a single incident, we could
represent multiple defendants from that same incident. This means, for example, in a gang related crime,
where there are multiple non-reporting witnesses, OPA may be required to represent many defendants.
Therefore, the Agency submits an indeteminate fiscal note.

Prepared by: Joshua P. Fink Phone 907-269-3501
Division Office of Public Advocacy - Director Date/Time 1/23/07 2:00 p.m.
Approved by: Melania Millhorn, Deputy Commissioner Date 1/23//07

Agency Administration

(Rwiihl (187000VG Page lof 1

COMMITTEE COPY



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 3
2007 LEGISLATIVE SESSION Bill Version: CSSB 5(JUD)
(S) Publish Date: 2122107
Revision Dale/Time (Note if correction): Dept. Affected,; Administration
Title An Act relating to reporting certain crimes RDU Violent Crimes Compensation Board
Component Violent Crimes Compensation Board
Sponsor Senator McGuire
Requester Component No. 2694
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type--Do not abbreviate) . . . . .
TOTAL )

Estimato of any current year (FY2007) cost: 0.0

Mark this box (X) if funding for this bill is included in tho Governor's FY 2008 budget proposal: {

POSITIONS

Full-til e

Pa. .-time

Temporary

ANALYSIS:  (Attach a separate page if nocessaiy? . _ .
A penalty for not reporting certain crimes will reasonably increase tho number of violent crimes reported. An

increase in reporting violent crimes will reasonably increase the number of crime victim compensation claims
since all law enforcement statewide are statutorily required to provide information to potential Board

claimants.

*Itis not possible to provide accurate estimates of increased costs.

Prepared by: Susan L. Browne Phono 907-465-5525
Division Violent Crimes Compensation Board Dnto/Timo 1/22/2007 9.00 a.m.
Approved by: Kevin Brooks. Deputy Commissioner Dato 1/23/2007

Agoncy Department of Administration

Ptovheu 072060N) Pago 1of 1
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number;

2007 LEGISLATIVE SESSION Bill Version: CSSB 5(JuD)
(S) Publish Date: 2/22/07

Revision Date/Time (Note if correction): Dept. Affected: Administration
Title An Act relating to reporting of certain crimes mdu Legal and Advocacy Services

Component Public Defender Agency
Sponsor Senator McGuire
Requester

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted helow.
OPERATING EXPENDITURES FY gOOS FY 2009 FY 2010 FY %011 FY 2012 FY %013

Personal Services «
* * 4 4

Travel .
Contractual
Supplies :
Equipment .
Land & Structures X
Grants & Claims
Miscellaneous

TOTAL OPERATING

Component No. 1631

* @

*

*
* *
*

4
*
*
4
. 4
4
4
*
*

L N O
>*
LI NP

*
= D DN e

CAPITAL EXPENDITURES

CHANGE INREVENUES (
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF ) ' ' : "
1005 GF/Program Receip.s ' ' 4 : 4
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL . * 4 * ’ v

Estimate of any current yoar (FY2007) cost: 0.0
Mark this box (X) if funding for this bill is included in tho Governor's FY 2008 budget proposal:

POSITIONS
Full-time
Part-timo
Temporary

ANALYSIS: (Attach a separate page ifnocossary)

This bill creates the crime of failure to report a violent crime when a person, other than a victim, witnesses
certain crimes against a person and fails to report the crime in a timely manner. It is not possible to reliably
predict the fiscal impact this legislation would have on the Agency. The Agency, therefore, submits an
Indeterminate fiscal note.

Prepared by:  Quinlan Steiner Phono 907-269-3501
Division Public Defender Agency - Director Dntc/Timo 1/23/07 / 11:30 AM
Approved by: Melanie Millhorn, Deputy Commissioner Dato 1/23/2007

Agency Administration

(Robod(/1870000MP Page 1of1

COMMITTEE COPY



FISCAL NOTE

STATE OK ALASKA Fiscal Note Number: 1
207 LEGISLATIVE SESSION Bill Version: CSSB 5(JUD)
(S) Publish Date: 2/22/07
Revision DateTTimo (Note if correction): Dept. Affected: Public Safely
Title "An Act relating to reporting of certain crimes.” 'RDU Alaska Slate Troopers
Component Alaska Bureau of Investigations
Sponsor Senator McGuire
Requester Senate Judiciary Component No. 2744
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012  FY 2013
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES |
CHANGE IN REVENUES ( ) 1 1 1
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Progrnm Receipts

1037 GF/Mental Health

Other (Specify Type-Do r.ol abbre.iale)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimato of any curiont yoar (FY2007) cost: 0.0
Chock this box (X) if funding for this bill is Included in tho Governor's FY 2008 budgot proposal: |
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separata pago itnecessary)

This bill expands tho crime of failuro to report a violent crime from crimes committed against a child to
include violent crimes committed against a person. Passage of this legislation will have no impact on the

Department of Public Safety.

Prepared by: Captain Hans Brinko Phono 907-4fi5-5505
Division Alaska State Troopors Datn/Timo 1/23/Q7 3:50 PM
Approved by. Walt Monegan, Commissioner Dato 1/23/2007
Agoncy Department of Public Safety

(iww«i uuiwojoomoi Pago lof 1
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Robin H. Paul

From: Miles Baker

Sent:  Tuesday, March 27, 2007 4:14 PM
To: Rose Foley; Robin H. Paul

Cc: Peg Warren; Marit Carlson Van Dort
Subject: Fin Com Off-Nets for Tomorrow

I've approved the following folks for off-net testimony for SB 5 tomorrow:

Lisa Sommer, private citizen, out-of-state
Kathy Hanson, Office of Victim's Rights .
Gerad Godfrey, Chair, AK Violent Crimes Compensation Board

Thanks,

Miles Baker

Legislative Aide
Senator Bert Stedman
District A

(907) 465-3873

(907) 465-3922

312112007



A LA S KA S TATE LE G IS LATURE

Session Chair
State Capitol Building, Boom 125 Sennle State Affairs
Juneau, Alaska 99001-1102 Administrative Regulation Review
Phone (907) 465-2995
Fax (907) 465-6592
Member
Interim Senate Judiciary Committee
716 West Fourth Avenue, Suite 430 Senate Resources Committee
Anchorage, Alaska 99501
Phone (907) 269-0250
Fax (907)269-0249
@or) SENATOR LESIL MCGUIRE

Sponsor Statement

The recent sentencing of Jerry D. McClain for the torture and murder of Kiva Friedmann
has once again brought to the forefront a gaping hole in our criminal justice system. The crimes
committed against Kiva Friedmann by McClain are in and of themselves horrific and
abominable, but the circumstances surrounding her death are made even more tragic by the fact
that three witnesses failed to call police or paramedics. Kiva Friedmann was alive and
conscious, although badly injured, when two of McClain’s friends and his brother stopped by
Friedmann’s house at the request of Jerry McClain. They saw her, saw the extent of her injuries
and did nothing to help her or save her life. It was not until three hours after the three men left
and the victim was dead that Jerry McClain called police and summoned help. Three hours in
which her life could have been saved. Three hours in which she instead continued to suffer and
her life continued to slip away.

Jerry McClain will spend the rest of his life in prison, and rightfully so, but the three men
who had the opportunity to perhaps save Kiva Friedmann’s life and instead turned their back on
her were not charged with any crime. In Alaska, there is no mandate to call police or to render
aid. While it is not the position of the State to legislate morality, under certain circumstances,
such as in the case of Kiva Friedmann, there should be criminal liability for those that do not
either report or aid a victim of a violent crime.

This case has continued to incite outrage not only for her murder, but for the inaction of
the three men who chose to let her die. Public outcry has spurred me to pre-file legislation to
address this issue. Current law relates to the crime of failure to report the commission or
attempted commission of certain crimes against children. The law makes it a class A
misdemeanor offense if a person, other than the victim, commits the crime of failure to report in
a timely manner a violent crime or on attempted violent crime including murder, kidnapping,
rape and assault. It is my intention to take this a step further to include violent crimes against
adults as well as children under Alaska Statute 11.56.765(a). This bill would preserve the
defensible presumption that a report may huvc not have been made by a witness out of fear of
physical injury to themselves.

In other states around the country there are a wide range of mandatory reporting laws. If
is my opinion, that while it is true we live in a free society, we are privileged to reside in the
great State of Alaska. With this privilege comes civic responsibility, one of which is the basic
responsibility of helping a victim of a violent crime by reporting it.

Kiva Friedman died a terrible death. Her brutal murder has opened my eyes and
compelled me to improve our laws, We are too late to save Kiva Friedmann’s life, but it is not
too late to perhaps save another. This legislation will ensure that her murder will not have been
in vain, and her legacy will not bejust as a victim, but an inspiration to change Alaska for the

better.



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA Slate Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182
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MEMORANDUM January 17, 2007

SUBIJECT: Sectional Summary - SB 5 (Work Order No. 25-LS0097\C)

TO: Senator Lesil McGuire

FROM: Gerald P. Luckh

Legislative Cour

You have requested a sectional summary of the above-described bill. As a preliminary
matter, please note that a sectional summary of a bill should not be considered an
authoritative interpretation of the bill - the bill itself is the best statement of its contents.

Section 1 amends AS 11.56.765(a) by expanding the offense from applying just to
failures to report violent crimes committed against children to applying to failures to
report any violent crime, regardless of whether the victim is an adult or a child.

Section 2 makes a conforming change to the change made in sec. 1

GPL:ljw
07-012.1jw



Alaska State Legislature
Senate Bipartisan Working Group

Sponsor: Sen. Lesil McGuire

Current Version:  CSSB 5(JUD)
Contact: Marit Carlson Van Dort, 465-3579

Fact Sheet for: Senate Bill 5

Short Title: AN ACT RELATING TO THE REPORTING OF  RTAIN CRIMES

Summary:
e Makes it a felony for someone to Hot report a violent crime.

e Excludes the victim of the violent crime.

Benefits:
» Creates another layer of protection for potential victims of violent crime.

e Sends the message that citizens have a role in preventing and stopping violent offenses.

Background:
In 2003, Kiva Friedman suffered unspeakable abuse at the hands of her boyfriend, Jerry

McClain. Before she died, three men stopped by Friedman’s house and witnessed the abuse she
was suffering. The three men left the residence and never reported it to authorities. Kiva’s Law
amends state statutes so anyone who witnesses a violent crime is legally obligated to notify the

authorities.



(W -V - s-k-Vuk.

Sec. 11.56.765. Failure to report a violent crime committed against a child.
(a) A person, other than the victim, commits the crime of failure to reporta violent crime
committed against a child if the person
(1) witnesses what the person knows or reasonably should know is
(A) the murder or attempted murder of a child by another;
(B) the kidnapping or attempted kidnapping of a child by another;
(C) the sexual penetration or attempted sexual penetration by another
(i) of a child without consent of the child;
(ii) of a child that is mentally incapable;
(iii) of a child that is incapacitated; or
(iv) ofachild that is unaware that a sexual act is being committed;
or
(D) the assault of a child by another causing serious physical injury to the
child;
(2) knows or reasonably should know that the child is under 16 years of age; and
(3) does not in a timely manner report that crime to a peace officer or law
enforcement agency.
(b) In a prosecution under this section, it is an affirmative defense that the defendant
(1) did not report in a timely manner because the defendant reasonably believeu
that doing so would have exposed the defendant or others to a substantial risk of physical
injury; or
(2) acted to stop the commission of the crime and stopped
(A) the commission of the crime; or
(B) the completion of the crime being attempted.
(c) In this section,
(1) "incapacitated" has the meaning given in AS 11.41.470;
(2) "mentally incapable™ has the meaning given in AS 1141.470;
(3) "sexual act" has the meaning given in AS 11.41.470;
(4) "without consent” has the meaning given in AS 11.41.470.
(d) Failure to report a violent crime committed against a child is a class A misdemeanor.
History -
(Sec. 1ch 62 SLA 1099)

— N N



LEGAL SERVICES
DIVISON OF LEGAL AND RESEARCH SERVICES

LEGISLATIVE AFHFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182
Mail Slop 3101 Deliveries to: 129 6th St., Rm. 329
MEMORANDUM February 19, 2007
SUBJECT: The crime of "failure to report a crime”
(SB 5; Work Order No. 25-LS0097)
TO: Senator Lesil McGuire
Chair of the Senate State Affairs Committee
Attn: Marit Carlson-Van Dort
FROM: Tamara Brandt Cot ’

Director

You have asked me to review and supplied me with a copy of a memorandum from
Richard Svobodny, Chief Assistant Attorney General, to Senator Hollis French, Chair,
Senate Judiciary Committee, a copy of a memorandum from Blair M. Christensen,
Assistant Attorney General, OSPA Appellate Unit, a Legislative Research Report entitled
"Mandatory Reporting of Violent Crimes."

What is my opinion on the problem ofprosecuting a mandatory reporting offense when
that crime conflicts with the 5th Amendment right against self-incrimination? (See also
Art. |, sec. 9, Constitution ofthe State ofAlaska)

The memoranda | reviewed did a good job of describing the problem posed when a
witness to a reportable crime would expose himself or herself tv potential prosecution for
another crime if the witness complies with the reporting requirement, as when the witness
could not have knowledge of the reportable crime without having been involved in
criminal activity also. In cases in which the constitutional right against self-incrimination
conflicts with the statutory requirement that a crime be reported, the right against self-
incnmination will prevail. It is to be expected that whenever a statutory requirement
conflicts with a constitutional right, the constitution will prevail, although the application
of this principle may prove complicated indeed. | observe that many fact situations
involving a mandatory reporting requirement do not involve a conflict with the right

against self-incrimination.

Have conflicts between the constitutional right against self-incrimination and mandatory
reporting statutes in other slates arisen ?

They have. Examples are discussed in the memoranda | reviewed. There are also some
examples in the law review article cited in Mr. Blair M. Christensen’'s memorandum,
Gabriel D. M. Ciociola, "Misprision of Felony and its Progeny,"” 41 Brandeis 1..J. 697



Senator Lesil McGuire
February 19, 2007
Page 2

(2003), copy enclosed for your reference. | note that the author of that law review article
takes the position that "legislation imposing a mandatory affirmative duty lo report
violent criminal offenses, if property drafted and enforced, would serve the ends of

justice.”

Describe the application by courts ofthe current Alaska law related to reporting violent
crimes against children and its potential conflict with the right against self-incrimination.

The statute you describe is AS 11.56.765. There have been no reported cases involving
application of that statute. Indeed, in the only reported case containing a reference to that
statute the court merely noted: 'At the time of the events in this case, the offense of
‘failure to report a violent crime committed against a child,’ AS 11.56.765, had been
enacted but had not taken effect.” (Grcinier v. State. 23 P.3d 1192 (Alaska Ct. App.

2001) page 1196, footnote 12)

TBC:ljw
07-085.1jw
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MEMORANDUM

DepartmentofLaw - Criminal Division

To: Senator Hollis French Date: January 26, 2007

Chair, Senate Judiciary Committee
Tel. No.: 465-3428

- \
Zuol?
From: Richalld’\vol dny Subject: Senate Bill 5

ChiefAssistant Attorney General

To hear Lisa Sommer testify about the death of her daughter Kiva Friedman leaves a footprint on
the heart of any civilized person. It calls out for action. Unfortunately, Senate Bill 5 is not the
right action. The consequence of making it a offense for a bystander to fail to report a crime, like
the one perpetrated by Jerry McClain, is that it is more difficult for the state to prosecute and

convict people who commit similar crimes.

If a witness to a crime can be prosecuted, then it is likely that the witness will not speak with
investigators or prosecutors, or testify, because they might incriminate themselves. |f a bystander
to a crime failed to report the crime and is called to testify, the bystander can invoke his or her
Fifth Amendment right not to testify. There is a process under AS 12.50.101 where a court can
compel a person to testify if the state grants die person transactional immunity. Transactional
immunity protects a person completely from prosecution of the crime and any other crime about
which they testify. The problem with the process of immunizing witnesses is that the state can
only guess whether the person is exercising the Fifth Amendment privilege for the crime of
failure to report a crime, involvement in the underlying crime, or for some other offense that may
be even more serious than the one on trial. 1am the Attorney General’s designee for granting
immunity. | have been a prosecutor for over 30 years and frankly these decisions are among the
most difficult that 1have been required to make. The judge tells me only two things: 1) that the
witness may have a Fifth Amendment privilege; and 2) the crime for which the witness has the
privilege is a felony, a serious felony, or a misdemeanor.1 Frankly, J live in fear of granting
immunity, and then the witness takes the stand and confesses to an unrelated more serious
offense, or untruthfully says he did the crime to get the defendant off. When the state grants
immunity, the testimony of the witness is much less persuasive than it would be otherwise. This
is because the defense lawyer can cross-examine the witness casting doubt on his or her veracity,
because the testimony is being given in exchange for a promise of immunity, or in street
vernacular “you got a deal”. The defense attorney can argue to the jury that the testimony is less
worthy of belief because the witness only testified to save his or her own skin.

What 1have discussed so far is the problem Senate Bill 5 creates for police in getting interviews
and the tactical disadvantage the bill will place on prosecutors. Next | will discuss the federal

11t is possible to expand the in camera hearing that the judge conducts to include written findings
on how the witness would tend to incriminate themselves and these findings be provided to me
under the secrecy that now exists in the statute. This would help in realizing the desire for SB 5.



case law on the crime of misprision of a felony 18 USC § 4 and Alaska law that may affect the
constitutionality of Senate Bill 5.

Federal law has one additional element for misprision of a felony than the elements in Senate Bill
5. The elements under federal law are 1) a felony was committed; 2) the defendant knows the
crime was committed; 3) the defendant does not notify law enforcement that the crime occurred;
and 4) the defendant took an affinnative act to conceal the crime.2 It is element 4 that is not

found in Senate Bill 5.

Even with the additional element of doing an affirmative act to conceal the crime, federal courts
have been concerned about the Fifth Amendment issue. In State v. Kins 402 F.2d 694 (9,hCir.
1968) the person charged with misprision of a felony had heard several conversations with
people who talked about committing a bank robbery. They subsequently committed the robbery
and the defendant again heard them diseussing the crime. The court said that if the defendant
reported the robbery “a constitutional question is then presented concerning defendant’s privilege
against self-incrimination, guaranteed by the Fifth Amendment.” Id. at 697. The court
elaborated that if the defendant had reported the robbery, “he necessarily would have attracted
police attention to his own association with the principals” at the meetings about the robbery and
"would thus have risked being charged as an aider and abettor, or as an accessory after the fact.”
Id. Because reporting the bank robbery could lead to his prosecution as an aider and abettor, or
an accessory, the Kinz court held that the Fifth Amendment privilege against self-incrimination

precluded conviction.

After the Kirn* decision other federal courts expanded on the ruling.

United Stores V. Jennings, 603 F.2d 650, 652-54 (7IhCir. 1979) (reporting narcotics sale lo
appropriate authorities could have provided link in chain of evidence which could have led to
defendants’ prosecution for criminal acts, so misprision conviction would violate self-
incrimination privilege); United States v. Pieott. 453 F.2d 419 (9lhCir. 1971) (reversing
misprision conviction where defendant was simultaneously involved in bank robbery at the
moment when her duty to report the crime arose and reasoning that Fifth Amendment must
prevail in collision with misprision statute); United States v. Graham. 487 F.Sunn. 1317. 1319-
20 (W.D.Kv.1980) (Fifth Amendment prohibited misprision prosecution where, at the time duty
to report arose, defendants were engaging in what they could reasonably believe to be criminal
conduct, such that notification of authorities “would compel defendants to give information
which might lend to show they had committed a crime”);  United Stales v. H'arters. S85 F.2d
1266. 1275 (5t Cir. 1989) ("successful prosecution for misprision of one guilty of the underlying
offense will usually be impossible because of the defense that the failure to make known was an
exercise of the constitutional right to refrain from self-incrimination").3

J Nindering Prosecution AS 11.56.770 and 780 is the Alaska law that makes it a crime to take an
affinnative action to conceal a crime. These statutes are very restrictive and can be expanded to
reach the same goal of SB 5.

30VR in testimony referred to U.S. v. Wceklcv 3S9 F. Supp 2, 1293 (Dist. Ct Alabama 2005) as
a case where an indictment was not dismissed based upon a claim of Fifth Amendment privilege.
Actually this case stands for the opposite proposition. The case was not dismissed because
Weckley had waived the privilege, The case stands for the proposition that an indictment for
misprision should be dismissed unless there are unusual circumstances like a waiver.



Turning to Alaska cases, in Hazelwood v. State 836 P.2d 963 (AK App. 1992) the Court of
Appeals dealt with one way the issue of immunity and Fifth Amendment privileges interplay.
Twenty minutes after the Exxon Valdez ran aground, Captain Hazelwood radioed to the Coast

Guard saying:
...we’ve fetched up, all, aground north of, ah, Goose Island offBligh Reef. And all,

evidently, ah leaking some olil...
Hazelwood was required to ieport an oil discharge under 33 USC 1321, just as Senate Bill 5
requires the reporting of a crime. This federal statute said that the reporter would have “use,
derivative use” immunity for this report. Hazelwood argued that his radio call triggered the
investigation of the oil spill and all evidence found after the radio call, that is everything, should
not be allowed to be used against him at trial. The threejudges of the Alasxa Court of Appeals
agreed.4 In Hazelwood the court drew no distinction between testimony and speaking with the
Coast Guard. In other words, nojudge or prosecutor made the decision to overcome
Hazelwood’s Fifth Amendment privilege. Hazelwood gave himself immunity by following the
law that required reporting the spill. The Alaska Supreme Court in a 3 to 1 decision overturned
the Court of Appeals, saying that the state would have inevitably discovered the spill and hence
could use the evidence that would have been discovered independently of Hazelwood'’s report.

State v. Hazelwood. 866 P.2d 827 (Alaska, 1993).5

In Ghdmimdson u State, 822 P.2d 1328 (Alaska 1991) the Alaska Supreme Court reversed a
conviction saying that it would be a violation of due process of law to allow a defendant to be
convicted when he had to choose between two contradictory laws. In Gndmimdson the choice
was between wanton waste of game versus transporting illegally killed game. Senate Bill 5 often
will place a person in the same dilemma of choosing between a constitutional right, the Fifth
Amendment right not to speak to police or testify at trial, and the reporting requirements of

Senate Bill 5.

In conclusion, Senate Bill 5 creates unanticipated consequences and limitations on investigation
and prosecution of serious crimes. Senate Bill 5 does not have the overt act requirement of
federal law and yet many federal cases show that the Fifth Amendment prohibits prosecution of
most of these offenses. Third, Alaska case law requires transactional immunity. Hazelwood
stands for the proposition that reporting of an offense may give the reporter immunity.

For the reasons discussed in this memorandum, the department has serious questions about the
wisdom of Senate Bill 5. We would be happy to work with you in searching for another

4The grant of immunity was built into the statute. This may be a way of distinguishing
Hazelwood. The Alaska Supreme Court in State v. Gonzales 825 P.2d 920, 923 (AK App. 1992)
affd S53 P.2d 526 (Alaska, 1993) has concluded if a person is immunized, the Alaska
Constitution creates a greater protection than use/derivative use immunity and requires
transactional immunity. This is an even greater grant of immunity than the Court of Appeals
envisioned in Hazelwood.

51t is interesting to note that between the two appellate court decisions there were four votes
(three from the Court of Appeals and one dissenter with the Supreme Court) that Hazelwood
should have been completely excused of his crime because of his radio call giving him immunity,
and three votes to allow a prosecution because the evidence would have been inevitably
discovered. Fortunately, the three votes were on the Supreme Court.



approach to the problem.



MEMORANDUM State of Alaska

Department of Law/Criminal Division

TO: Richard A. Svobodny
Chief, Assistant Attorney General
Office of Special Prosecutions & Appeals

thru: Douglas H. Kossler
Supervising Assistant Attorney General

OSPA Appellate Unit

from: Blair M. Christensen
Assistant Attorney General
OSPA Appellate Unit

subject- Good Samaritan/Mandatory Reporting of a Felony Legislation

| have researched the constitutionality and practical repercussions of my
understanding o f the proposed legislation, which is that it could possibly impose a duty to not
only report crimes to the appropriate authorities, but also impose a duty to intervene and
assist avictim during the course of the crime or generally help a person that has or will suffer
substantial injury. | have not researched the duties of specific groups of people, like
healthcare professionals, to report specific incidents.

Generally, the law criminalizes a person’s attempt or commission of acts that cause
positive harm. MODEL PENAL CODE § 2.01(a). Omissions are typically punishable only
when a person has an affirmative duty to act. MODEL PENAL CODE § 1 t(c) (“Liability for
the commission of an offense may not be based on an omission unaccompanied by action
unless: (a) the omission is expressly made sufficient by the law defining the offense; or (b) a
duty to perform the omitted act is otherwise imposed by law”). A duty can arise based upon
a relationship, contract, statute, voluntary assumption, duty as a land owner, or duty by
creation of peril. See, e.g., Massachusetts, v. IVelansky, 55 N.E.2d 902, 909 (Mass. 1944)
(holding that defendant had “a duty of care for the safety of business visitors invited to
premises which the defendant controls”). However, a person cannot be criminally liable for
an act if he or she is not capable of performing it. AS 11.81.600(a).

The majority of states do not prosecute the common law crime of misprision (failure
to report a felony) because they do not enforce common-law crimes and because courts have
been reluctant to criminalize a person’s mere moral obligation to act. See People v.
Lefkovitz, 293 N.W. 642, 643 (Mich. 1940) (holding that “[t]he old-time common-law



offense of misprision of felony, short of an accessory after the fact ... isnot now a
substantive offense and not adopted by the Constitution, because [it is] whollyunsuited to
American criminal law and procedure as used in this State”). The sentiment is best

summarized by the Florida Court of Appeals when it held:

While it may be desirable, even essential, that we encourage
citizens to ‘get involved’ to help reduce crime, they ought not be
adjudicated criminals themselves if they don’t The fear of such a
consequence is a fear from which our traditional concepts ofpeace and
quietude guarantee freedom. We cherish the right to mind our own
business when our own best interests dictate.

Holland v. State, 302 So.2d 806, 810 (Fla. App., 1974) Furthermore, it appears
that the majority of states do not impose a statutory duty to assist a person or to report a

crime for the same reasons.

There are several different approaches to statutes that impose either a duty to assist or
a duty to report. There are statutes that broadly impose a duty to assist anyone exposed to or
who has suffered grave physical harm. A statute may limit the duty imposed to the duty to
assist victims of either any crime or violent crimes. One statute allows a person to choose
between assisting the person, calling for assistance, or calling law enforcement. Some states
merely make it a crime to fail to report a felony with no duty to assist or to call for assistance.
Some jurisdictions that have a duty-to-report statute have included a requirement that there
be a positive act ofconcealment. Also, punishments for violations of these different statutes

differ drastically.
Vermont and Minnesota: duty to assist

Two states, Vermont and Minnesota, have enacted broad statutes imposing a duty to
rescue someone who has suffered or who is in danger ofsuffering grave physical harm. See
Minn. Stat. § 604A.01 (West 2006) (imposing a duty to give reasonable assistance to any
person at an emergency scene known to have been exposed or who has suffered grave
physical harm); VT. STAT. ANN. tit. 12, § 519 (2005) (imposing a duty to give reasonable
assistance any person known to be exposed to grave physical harm). There are no criminal
cases interpreting these statutes.

Wisconsin: choice between assisting, callinu for assistance or calling law enforcement

Wisconsin enacted a statute imposing a duty on “any person who knows that a crime is
being committed and knows that the victim is exposed to bodily harm [to] either call for a
law enforcement officer, call for other assistance or provide assistance to the victim.”
Wisconsin v. LaPlantc, 521 N.W.2d 448, 451 (VVis. App. 1994) (referring to WIS. STAT.
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ANN. § 940.34). InLa Plante, the only case interpreting the Wisconsin statute, the defendant
was convicted of violating the Wisconsin statute after failing to call the police or render
assistance to awoman that was savagely beaten during a party at the defendant’s home while
the defendant and other party guests looked on. Id. at 449.

The Wisconsin Court of Appeals held that the statute was not unconstitutionally vague
and did not violate the defendant’s right against self-incrimination because the defendant was
not required to provide her name or any information as to why the victim was harmed.
LaPlante, 521 N.W.2d at 452. The defendant only had to call for help or render it herself.
Id. It should be noted that the defendant in LaPlante does appear to have been a landowner
who invited the victim onto her property, creating one the original common-law duties to aid
the victim. Furthermore, it does not appear that any of the other party guests that watched the
beating were charged with violating the Wisconsin statute.

One law review article noted that Vermont, Wisconsin and Minnesota rarely enforce
their statutes and that the statutes were mainly symbolic; all three being enacted after
extremely horrendous and well-publicized incidents in which witnesses watched without
assisting or notifying authorities in time to help the victim. Sungeeta Jain, How Many People
Does It Take to Save A Drowning Baby?: A Good Samaritan Statute In Washington State, 74

Wash. L. Rev. 1181, 1190-93 (1999).
Washington: duty to call for assistance

Washington state enacted a statute after a particularly shocking murder that makes it a
crime to fail to call for assistance in certain circumstances. WASH. REV. CODE ANN. §
9A.36.160 (WEST2006). Washington’s statute requires a person to summon assistance if the
person is present while a crime is committed against another person, knows the person has
suffered substantial bodily injury, can reasonably summon assistance without danger to
themselves, and no one else has summoned assistance. WASH. REV. CODE ANN. § 9A.36.160

(West 2006). There are no cases interpreting this statute.
Ohio and other states: duty to report felonies

Ohio has a statute making it a fourth-degree misdemeanor if a person, “knowing that a
felony has been or is being committed, shall knowingly fail to report such information to law
enforcement authorities.” Ohio Rev.Code Ann. § 2921.22(A) (Banks-Baldwin 2006). The
Ohio statute also requires that a person report the death ofanother person if the reporter has
discovered the body of or has first-hand knowledge the death, Ohio Rev.Code Ann. §
2921.22(C) (Banks-Baldwin 2006). The reporter also has to provide “any facts within the
person's knowledge that may have a bearing on the investigation of the death.” Ohio Rev.
CODE Ann. §2921.22(D) (Banks-Baldwin 2006). See also Mass.Gen.Laws Ann. ch. 268,
§ 40 (West 2000) (making it a crime to fail to report rape, aggravated rape, murder,

3



manslaughter and armed robbery to the extent a person can do so without danger to
themselves, as soon as reasonably practicable); RJ. Gen. Laws § 11-1-5.1 (2005) (same). In
contrast, both the federal failure-to-report statute and South Dakota’s failure-to-report statute
require a positive act of concealment in order to be criminally charged for failing to report a
felony. 18 U.S.C. § 4 (2006); S.D. CODIFIED Laws § 22-11-12(West 2005). The act of
concealment does not have to be in furtherance of the crime, it merely has to be an act to
conceal the fact that the person failed to report the felony to the proper authorities.

The Ohio Court of Appeals interpreted the Ohio statute in Ohio v. Wardlow, 484,
N.E.2d 246 (Ohio App. 1985), in which the defendant was charged with failing to report that
her daughter was repeatedly raped by the defendant’s live-in boyfriend. Id. at279. While the
court held that the statute was not unconstitutionally vague, it did hold that the statute
unconstitutionally violated the defendant’s Fifth Amendment right against self-incrimination
as evidenced by the defendant’s prosecution for child endangerment. Id.

The Ohio statute brings up the interesting point that requiring reporters to give
information may violate a reporter’s right against self-incrimination as applied in many
situations. However, if the statute does not require the reporter to give their name and some
other pertinent information, then the statute would be difficult to enforce. See In re
Stichtcnoth, 425 N.E.2d 957, 95S-59 (Ohio App. 1980) (reversing adjudication of
delinquency against defendant for violating Ohio statute when he requested that two people
notify authorities immediately of felony and claimed to have made several anonymous calls
to authorities because the appellate court found the defendant’s actions to be sufficient).
Violating a person’s right against self-incrimination is, by far, the biggest legal impediment

to duty-to-report laws.

Another interesting point about the Ohio statute is that it makes an explicit exception
for all of the common law privileges, as well as an exception for failure to report a felony
that would incriminate an immediate family member. This is particularly interesting because,
as several of the privileges are defined in the Alaska Rules of Evidence, it is at the very least
unclear as to whether they would apply in the context of a failure-to-report statute. For
instance, it definitely seems questionable whether the spousal immunity privilege or the
confidential marital communications privilege would apply in many cases to protect one

spouse from having to report on the other.

It would also have to be determined if it is good public policy to expect a father to
report his son to police because he knows his son is in possession of drugs. The family may
be trying to get the son help and forcing a family to decide between getting the son help and
possibly alerting authorities to the crime or not getting the son help seems like a difficult
position to put families in. An exception for immediate family members may be appropriate.



Also, aside from those discussed above, there are a myriad of problems with
enforcement of a failure-to-report statute. First, reporting obvious felonies like a grisly
murder are easy but there are many situations where it will be questionable whether a lay
person knew a felony was committed. An interesting example is attempted murder. It is
sometimes hard for attorneys to determine when a person has taken sufficient overt action to
constitute attempted murder. A failure-to-report law could put prosecutors’ in the middle of
dilemmas like: should the defendant’s girlfriend have known that, when the defendant said

“I’m going to kill him,” he meant it?

Second, as noted in Susan’s email and probably the reason that the states that have a
failure-to-report statute rarely use it, witnesses who violated the statute would be reluctant to
come forward for fear of criminal charges. In all ofthe highly-publicized, horrendous crimes
that resulted in passage of the statutes discussed above, the convictions were based on the
testimony of witnesses that failed to assist the victims, failed to summon help, and failed to
report the crimes. However, when the cases went to trial, these were the witnesses that
testified. Gabriel D. M. Ciociola, “Misprision ofFelony and Us Pro g e ny4l1 BRANDEIS

L.J.697,763-66 (2003).

Third, any failure-to-report statute would likely have to be harmonized with AS
11.56.800, criminalizing the making of false reports, to provide some sort of reasonable

mistake defense.
Issues arising with laws imposing a duty to assist

John’s email indicates that the proposed law would require “a person at a beach to get
out of his lawn chair to fish out of [two] feet of water a drowning [two] year old child.” That
is an easy duty to impose; almost any witness could aid that victim. Would the proposed law
impose a duly on a person lo stop a husband from beating his wife? What if the witness was
a man that was 5’9” and weighed 185 pounds and the husband was 6’3” and weighing 220

pounds?

Other problems lie in limiting the crimes to which a witness is required to provide
assistance. Is the proposed law going to use some sort of violent-crime structure as the test
for when a person is required to assist another or is the proposed law going to make it a crime
to fail to aid another in need of assistance (i.e., John’s example of the drowning two-year-
old)? Is the proposed law going to provide a defense (both civilly and criminally) to a person
who commits an assault (or other crin.es like trespass) when she mistakenly thinks that she is
assisting a victim of a crime but, in fact, no crime has been committed?



From: Biair Christensen

To: Anne Carpeneti

Date: 10/9/2006 2:50:35 PM
Subject: Re: good Samaritan legislation
Hi Annie,

John wasn't available this morning to talk like we scheduled, so | am a little
late with the information and | had to get the research toDoug before noon.

Sorry. Here is the scoop:

There were three witnesses that defendant, Jerry McClain, called that night
on their cel phones. One was his brother Jesse. They said he called them and
just generally said "come over, | need you." He didn't tell them about the

beating.

Once they got there, they stood at the front door and they said they never
went into the house. The witnesses said they really can't remember exactly
what her condition was but she is definitely in bad shape. They said that the
victim was lucid and she said "get out of here, you don't want to be a part of
this." The three guys asked McClain if he is going tocall 911 and get an
ambluance or police over there to get her some help and he said he was. They
leave but they called him and to check to see if he called 911. McClaim said

he was going to.

All of the witnesses cooperated with police and the DA's office. They showed
for pre-trial interviews. McClain's brother, Jesse had since moved to
Wisconsin but always agreed to come for trial and was cooperative in the
interstate subpoena process. It is hard to reconstruct the series of events that
night, so all we really had is what the witnesses and the defendant told us
that happened. John mentioned that he thought they would take the 5th if it
went to trial because lie thought they were involved in the beating but he also

said they were always cooperative.

John stated that the crime scene investigators could not pin down how long
she was bheaten or the chronology of events, so the witnesses would have heen
our only source of that information. Plus there was a lot of pretrial motion
work on dimished capacity and incompetency but the witnesses verified that
McClain asked them tocome over hecause he was feeling remorse for how
badly he had beaten the victim and he wanted them to beat him up or,
alternatively, console him. This information undermined his competency and

dimished capacity arguments.



We never ended up needing the witnesses but it seems that they were very
cooperative and were important sources of information.

Let me know ifyou would like more info on anything.

-Blair

» > Anne Carpeneti 10/09/06 1:03 PM » >
Thanks for the research.

It would help ifyou let me know what Novak says about the witnesses in
McClain. If they did cooperate with the investigation, and if their
information was important to the investigation, etc.

Thanks, annie
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Mandatory Reporting of Violent Crimes

Prepared for Senator Lesii. McGuire

By Patricia Young, Research Manager

You asked for examples of state laws imposing upon a witness to a crime a duty to report the
incident. You noted that you are particularly interested in .'sws addressing this type of assistance

for victims of violent crimes.

As you probably know, individuals in this country typically have no duty to act or to provide
assistance to persons in need, on the notion that such requirement would be an infringement on
person.3L liberty.  Exceptions have long been made for individuals sharing certain special
relationships, such as the owner or occupant of property and a guest, a school official and a
student, or the driver of a vehicle and a passenger. In the last few rears, however, in response to
several widely publicized incidents wherein witnesses stood by while appalling events untolded or
crimes were committed, at least ten states have broadened the exceptions by imposing a duty
upon witnesses to report to authorities under certain circumstances 1

Table 1 provides details of laws requiring certain witnesses to report certain crimes in those ten
states—Alaska. California, Florida, Massachusetts, Nevada, Ohio, Rhode Island, Texas.
Washington, and Wisconsin. As you will see, three— Alaska, California, and Nevada—Iimit the
duty to report to crimes committed against children.: Texas and Wisconsin broaden the duty to
reporting to law enforcement or assisting the victim

1 All stales have Good Samentan lons thet prdect vduntears whoingood fath give aidinenergarcy Situatias
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nigaisana fday, dedinthe Serate Rules Comittee withaut reedinga doorvdle  Various con reflect
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thofirt deyrag adasmintofirst dogao

907-465-399 Alaska Legislature Shite Capitol
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As Attachment A, we provide a copy of “Imposing Criminal and Civil Penalties for Failing to Help
Another: Are "Good Samaritan" Laws a Good Idea?“3 Part lit of this article describes several of
these state laws in more detail and discusses the downfall of one such law in Colorado.
Attachment B contains copies of the bill history 3nd committee minutes associated with SB 5,

Misprision of Felony, in 1999.

Attachment C is the text of mandatory reporting laws in each state other than Alaska.

| hope you find this information to be useful. Please do not hesitate to contact us if you have
questions or need additional information.

*Arggia Hayden ‘inpcsing Qrmind and Gl Peratties far Falling toHEp Another Ave 'Good samantan* Loas a
m@w&gmdmmmmm mrpgaﬁ\eLaN\Uureazooona"
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MANDAIORY REPORTING Of VIOLENT CRIMES
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To:  Honorable Judge Wolverton

Re: Victim’s Impact Statement
In the Superior Court for the State of Alaska at Anchorage
State of Alaska v. Jerry D. McClain
Case No. 3AN-03-4320CR
Defendant’'s DOB: 1/30/76

From: Lisa Sommer, Victim’s Natural Mother

Date: August 17, 2006

On April 26, 2003, the phone rang in my home near Atlanta, Georgia and | heard; “Lisa, 1
have terrible, awful news for you. Kiva is dead, she has been murdered.” From that
moment on my world, as | knew it, was forever more changed. My body trembling, my
heart racing, and with tears flowing uncontrollably, | was taken to the airport to try to get

on a plane to Anchorage, Alaska.

| found the process waiting in long lines, all the noise, and trying to get on a same day
flight from Atlanta to Anchorage verwhelming. Surely, this could not be so difficult. |
could barely speak and 1was disoriented. As 1took the long walk to the terminal, with
the help of a ticket agent, | knew that | was not getting onboard a flight for business or
vacation. Instead, as | sat down and buckled my seatbelt, tears streaming down my face,
1began the first leg of many flights to Alaska into ajourney from hell. Leaning back as
the plane had just taken off, | closed my eyes and f remembered.............

| remember an early Saturday morning on July 8, 1967 in Santa Barbara, California; | am
holding a tiny newborn baby girl. “Hello, Kiva, welcome to the world.” | am choosing
the name Kiva as | want this baby girl to have a name that is truly unique and special.
Kiva, aname that no one has ever been named before. As | am holding her and gazing at
this tiny precious life, 1am aware that 1am a mother for the first time and | am
responsible for this new life. | find myselfin a whole different world - the world of

motherhood.

MOTHERHOOD, uah yes! Yet, | never imagine motherhood will encompass the life of
my child being tortured and raped and beaten to death. YES, TO DEATH. No,..,
motherhood is not this, it could not be. not this.

Kiva was a happy child, a beautiful child. She had golden curls, big blue eyes and a
magical smile. As unique and special as her name, so was she. From early childhood,
Kiva was deeply sympathetic to those less fortunate. She embraced nature and all of its
creatures. She was kind, not only to human beings, but to animals as well. She was
creative and had a great sense of humor. She was popular because she was tenderhearted

Stale v. Jerry McClain, 3AN*03-4320 Cr.
Victim Imgact Statement of Lisa Sommer
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and kind. She was respected because she was sincere, outgoing, courageous, and loving.
She saw no social class. Kiva had an indomitable spirit and energy.

When the opportunity to go to Alaska came, Kiva was drawn to go. She thought Alaska
would be a place where she could make immeasurable contributions. Kiva loved living in
Alaska - a land filled with adventure and tradition. | supported her choice to go.

Kiva grew to become a woman with a life and career of her own in Anchorage. In the 5
years she had lived there, Kiva had bought her first house, had been promoted to
Assistant Manager at Home Depot, and began developing her most unique and incredible
artistic painting style. Kiva’s artwork showed a profound understanding of the human
soul and of people and things as they really are. Kiva’s paintings, huge, and on large
pieces of shcetrock or old doors, arc flooded by light, color and brilliance—balanced and
intensified by shadows. Kiva'’s art is truly unique and special.

Yes, Kiva had her art, her friends and her flower gardens. When Kiva was not working,
she could be seen tenderly working in her garden beds, planting hundreds of bulbs that
created color and magic in her yard as they came up. They are still coming up to this day.

| was so proud of her.

But Kiva'’s life was cut short. Cut short by a man with none of these qualities. He did not
just put a gun to her head and pull the trigger. What he did to Kiva is that of a futuristic
nightmare. Jerry McClain did everything possible to humiliate and torture Kiva. All
because of a phone call left on Kiva’'s answering machine.

Kiva's murder was a horrendous crime involving sadistic brutality and torture. It was
horrible suffering, humiliation, and pain over long hours. The defendant intentionally
inflicted emotional distress on Kiva , rendering her helpless by punching her in the nose,
breaking it, then binding her so she could not move, choking and gagging her, then
stripping her naked, cutting off her long beautiful hair, and shaving part of her head to the
scalp and shaving her pubic hair. Her breast and nipples were pinched and tom with an
object similar to pliers. Objects were inserted into her vagina and she was raped and
sodomized. Kiva was made to look into a mirror to humiliate her. He deliberately kept
her conscious for this. She was beaten again and again with a baseball hat until her
shoulder blades were broken along with her ribs and several other bones. The cellulite in
her thighs became liquid from the force of the bat. Her spleen ruptured from the blows.

She bled internally and finally died.

What's more, during the long hours of torturous and brutal pain he indicted on Kiva
while raping and beating her, the defendant stopped and called his brother and two
friends over to the house while Kiva was still alive. When they arrived they found her
naked, and gagged, badly beaten with extensive injuries and lying on her living room
lloor; ALIVE, yes, ALIVE. The defendant took the time; | REPEAT, took the time, lo
stop, make a call, and wait for the arrival of his brother and friends. Discussions were

State v. Jerry McClain, 3AN-03-4320 Cr.
Victim Imgact Statement of Lisa Sommer

Page 2 of



exchanged; the phone message (from the male caller on Kiva’s answering machine) was
played for them to hear again and again, while Kiva was ALIVE and laying there.

It is not right, that the brother and friends left and did not help her or call 911. Itjust is
not right. T hey supposedly broke no law. If that is the case, in the great state of Alaska,

then the laws must be changed.

The images of this brutal, torturous murder of my child keep coming back. It has been 3
1/2 years since that phone call and my life being transformed overnight. But time has not
melted iny pain. | have lost the sense of who | am and what | stood for. | have trouble
resting, or falling asleep. | am alive, but | am not living life. There is a stabbing pain, a
bunting numbness in my heart that won't go away. These symptoms create huge gaps of
time where | have been unable to work productively and make a living as | have always
done. | have had to travel a long distance to attend a victims’ of homicide support group
to help with the bereavement and trauma symptoms | have been experiencing.

The emotional impact of being thrown into the criminal legal system has changed me as
well. Learning the legal language was new and conftising; learning the technical details
of the steps between the prosecution, the court, and the defense took its toll on me. It
took great concentration to try to learn and remember this language. Great concentration
was something | had very little of because this was about my child. They are talking
about Kiva! She is Case Number 3AN-03-4320CR! Now, Kiva, my child, is a case

number.

As | learned how long and drawn out this process would be, | was overwhelmed,
frustrated, and immobilized. So many times | would reorganize my work schedule to
allow me to travel to Anchorage. So many times 1would reorganize my home life so 1
could be gone for several weeks. | would pack my bags and be ready to get on a plane to
Anchorage for the trial of Kiva's case, when a resulting phone call would change that
plan. "We are not going to trial, it has been pushed out." How many years would this go

on?

finally, after three and a half years, a change of plea and an Evidentiary Hearing. Now,
here | stand in the middle of the criminal legal system of the State of Alaska. The
defendant has not looked at the crime scene photos, nor the pictures from the Medical
Examiner and the SART Nurse showing the extensive and brutal injuries he indicted on

Kiva.

| am 59 years old and self-employed. | set my business aside to assume the complex
aftermath of my daughter's death. No parent should have to spend days waiting for her
child's tormented and disfigured body to be released from authorities. No parent should
be faced with this. Yet, this is what | faced. Now, for the rest of my life, 1 will go to bed
each night and wake up each day with the painful knowledge that my child was brutally,

State v Jerry McClain, 3AN-03-4320 Cr.
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horrifically murdered.

| hope and pray that maximum sentencing for this unpredictable and cruel man will bring
some closure to this chapter of my pain and bringjustice for my child.

Not only have 1lost Kiva, society has lost Kiva. Your community has lost Kiva. - Lost a
beautiful person with a warm, tender and loving heart and a great sense of humor. Kiva
was a productive and caring worker and manager. She had a strong work ethic. She

contributed to society.

There is no place in our society for a person such as this defendant. His behavioral
patterns are pervasive in his history. He will not change. While in confinement where
boundaries are very solid and clear, he will be a model prisoner. Yet, he will NOT be
able to manage his life on his own should the boundaries be taken away. He will NOT be
able to manage his emotional volatility. He will always be dependent on the strictest of
limits and boundaries in order to control himself. Other people, especially women,
should he become attached to one, will be at risk if lie is ever allowed out of prison.

With respect to the defendant’s prior criminal history, Kiva was not the first woman he
had tried viciously to control from leaving him. He has used harassment, breaking and
entering, violence, and strangulation on another woman he called his girlfriend. She came
very close to death, (see a Domestic Violence restraining order filed by C.R. on July 18,
2000), In addition, the defendant was convicted of Harassment on Dec. 8 2000. The
defendant was also charged and convicted of Assault and threatening a family member on
July 31, 2000. Only 23 days later. This was all in the year 2000 well before his fall while
in a physical fight with his brother in 2003. Most likely this pattern developed in his teen

years. His history shows this.

According to the new Webster’s Dictionary the definition of TORTUE is: EXTREME
PAIN; AGONY; TO CAUSE PAIN TO EXTREMITY.

The definition of TORMENT is EXTREME PAIN; TORTURE; THAT WHICH GIVES
PAIN.

Surely there can be no doubt Kiva was tortured, tormented, raped and sodimi/.ed with
objects, and violently, with a baseball bat, beaten to death.

Therefore, based on the aggravating circumstances of these horrific acts committed by
this defendant, 1respectfully request that the maximum sentence allowable under Alaska
Law be given. The defendant is a WORST OFFENDER. | strongly object to his release
from confinement. He should never receive a sentence from which he could eventually

be released.

State v Jerrv McClain, 3AN-03-4320 Cr.
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Your Honor, regarding the right to restitution, please see the attached itemized expenses.

[, Lisa Sommer, have been impacted beyond comprehension. | am a mother and Kiva
was my child. 1miss her so. | can only describe my feelings with these words that are
part of a poem that | wrote as a pledge to my child shortly after her murder. Here is an
excerpt from the poem, A MOTHER’S PLEDGE, (by Lisa Sommer)

| saw you last in Alaska, my child; grown and creating a life of your own.
A world full of friends, flowers and beautiful art,

With ajob that had finally put you on top.

You had succeeded in completing what some never do.

You had stepped across life's threshold from child to full bloom.

And this should NEVER have been taken away from you.

I miss you so much and wonder if you know

That LOVE IS ETERNAL and can only grow.

Why can't | hold you or see you smile,

Or hear your laugh and just talk and visit for a while?
These qifts of life arc now denied,

Because of a brutal homicide.

| LOVE YOU, MY KIVA. ILOVE YOU SO.
| feel your spirit. 1feel your soul.

[ will FIGHT FOR YOU

No matter how tired, no matter how old | grow.

Love, Mom (April,2003)

Respectfully,

Lisa Sommer

CC; John Novak
Kathryn Luth

Stale v. Jerry McClain, 3AN-03-4320 Cr.
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Brutal murder leads to victims' aid effort

By REP. LESIL McGUIRE
(Published: November 21, 2006)

The recent sentencing of Jerry D. McClain for the torture and murder of Kiva Friedman has once
again brought to the forefront a gaping hole in our criminal justice system.

The crimes committed against Kiva Friedman by McClain are in and of themselves horrific and
abominable, but the circumstances surrounding her death are made even more tragic by the fact

that three witnesses failed to call police or paramedics.

Kiva Friedman was alive and conscious, although badly injured, when two of McClain's friends and
his brother stopped by Friedman's he jse at the request of Jerry McClain. They saw her, saw the
extent of her injuries and did nothing to help her or save her life. It was not until three hours after
the three men left and the victim was dead that Jerry McClain called police and summoned help.
Three hours in which her life could have been saved. Three hours in which she instead continued to

suffer and her life continued to slip away.

Jerry McClain will spend the rest of his life in prison, and rightfully so. But those three men who
had the opportunity to perhaps save Kiva Friedman's life and instead turned their backs on her
were not charged with any crime. In Alaska, there is no mandate to call police or to render aid.

While it is not the position of the state to legislate morality, under certain circumstances, such as i
the case of Kiva Friedman, there should be criminal liability for those who do not either report or
aid a victim of a violent crime. This case has continued to incite outrage not only for her murder,
but for the inaction of the three men who chose to let her die. Public outcry has spurred me to pre-

file legislation to address this issue.

During the 21st Alaska Legislature, then Rep. Fred Dyson, R-Eagle River, introduced a bill relating
to the crime of failure to report the commission or attempted commission of certain crimes against

children. This legislation made it a class A misdemeanor offense if a person, other than the victim,
commits the crime of failure to report in a timely manner a violent crime or an attempted violent

crime including murder, kidnapping, rape and assault.

It is my intention to take this legislation a step further to include violent crimes against adults as
well as children under Alaska Statute 11.56.765(a). My legislation would preserve the defensible
presumption that a report may have not have heen made by a witness out of fear of physical injury

to themselves.

In other states around the country there is a wide range of mandatory reporting laws. This bill will
be introduced in the same vein as the recent material witness legislation that | sponsored during

the lost special session.
As this new bill Is being drafted, | look to Alaskans to provide input and give me feedback on how

they would like to see this legislation framed. It is my opinion, that while we live in a free society,
we are privileged to reside in our community and the great state of Alaska. With this privilege
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comes civic responsibility, including the basic responsibility of helping a victim of a violent crime by
reporting it.

Kiva Friedman died a terrible death. Her brutal murder has opened my eyes and compelled me to
improve our laws. We are too late to save Kiva Friedman's life, but it is not too late to perhaps
save another. This legislation will ensure that her death will not have been in vain, and her legacy
will not be just as a victim, but an inspiration to change Alaska for the better.

Rep. Lesil McGuire represents Anchorage's Sand Lake area in the state House. She was elected to
the area's Senate seat in November.
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Dear Senators:

My name is Gerad Godfrey and 1chair Alaska’s Violent Crimes Compensation Board
(VCCB). | am writing this letter in support of SB5 with the perspective 1have gained
during my tenure on the VCCB.

First and foremost 1must preface this letter by stating that | am as apprehensive about
legislation requiring an affirmative act of private citizens as anyone else. But this
legislation does not present a gross encroachment of personal freedoms. This legislation
is designed to save people’s lives not make criminals of apathetic citizens. If one can be
made a criminal by failing to file a tax return where no one’s life hangs in the balance
then surely, by comparison, this legislation asks less than that of filing a tax return yet
provides a much greater benefit to the public than a lax return, by saving lives.

The circumstances of the heinous crime committed on Kiva Friedman which catalyzed
this legislation, unfortunately, are not unique in Alaska. As chair ofthe VCCB | have
seen the aftermath and details of thousands of violent crimes committed on innocent
Alaskans. Although the nature of the crime perpetrated on Kiva was extreme, it is similar
to many other crimes in this slate whereby uninvolved parties were aware of the felony
being perpetrated yet did not do so much as make an anonymous call to 911. Based on
empirical data from the VCCB | estimate that 5-10 times a year there are circumstances
wherein an act of minimal intervention by an uninvolved citizen, aware of a violent
felony perpetrated on an innocent victim, would have mitigated the suffering of that

victim or saved the victim’s life.

| have read the Department of Law's analysis and position on this legislation. The DOL is
doing what they should b<%doing by viewing this from a pragmatic perspective and
reducing it to convictions and acquittals. 1llowever. that is not the purpose of this
legislation. The purpose of this legislation is to compel one to act whereby he/she would
not have acted otherwise. If this legislation compels one to act, thereby saving a life, but
in the process costs the state a conviction, so be it. Such an occurrence would be entirely
consistent with, and anchored in, one of the foundational tenets of the American Criminal
Justice system. That tenet is: It is better for a guilty man to go free than an innocent man
go tojail. In this parallel the guilty man is the perpetrator of a violent felony and the
innocent man is the victim of such felony. DOI.’s position on the unintended
consequences is not well supported by the history of comparable legislation in other
states. DOL cited the rarity of prosecution with such legislation in other states and that it
appeared to be “token legislation” in some states. Generally, token legislation is not
legislative time well spent. That is not the case in this instance.

Obscure laws are typically learned of through word of mouth and time. Imagine 10 years
from now if the exact same scenario that happened to Kiva Friedman happens again. But
this time when the 3 witnesses leave and discuss what they should do. one of the
witnesses recalls from a high school intro to law class, or such, that it would be a crime
not to report the torture. So he convinces his buddies that they should make ati



anonymous 911 call just to cover their own tails. By doing this, medical aid is rendered in
time to save Kiva'’s life. That is a plausible scenario not a myopic one and when it comes
to pass and saves one life, it will have been worthwhile legislation, token or not.

One way DOL fears SB5 would cost convictions is when material witnesses to the crime
failed lo report the crime and either invoke the Fifth Amendment or are offered immunity
for their testimony. Again, although plausible, the evidence appears to demonstrate this is
a paper tiger. In all reality, if this legisla'ion was designed to affirmatively and
proactively prosecute apathetic witnesses, it is poorly written for such, as the defenses
available and the ability lo adequately prove the elements of the crime would be
problematic. This is probably another reason prosecutions for this type of legislation are

rarely seen.

If in fact, in an isolated instance, such legislation makes prosecution more arduous, yet in
another isolated instance such legislation saves one’s life, it can reasonably be said it is
worthwhile legislation. It is only just that saved lives trump convictions if one must

occasionally yield to the other.

NIl legislation does not boil down lo prosecutions won and lost and this is such
legislation. | hope that Alaska’s Legislature maintains a broad perspective on SB5 and
remembers the intent within it which is to save lives not make criminals of apathetic

individuals.

Sincerely,

Gerad (iodlrey

Chair
Alaska Violent Crimes Compensation Board
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SUMMARY::

.. The starting point iscommon-law misprision of felony.... Taking as correct the House of Lords’decision in Sykes
that misprision of felony consists of mere failure to disclose knowledge about a felony, the court leaned heavily on P. R.
Glazcbrook's deft polemic against Sykes and the crime of misprision of felony contain in his article How Long Then, Is
the Arm of the Law to Be? The eouit readily adopted Glazchrook’sdepiction of the policy considerations going against
misprision of felony and the gaps in logic found in their Lordships’opinions in Sykes.... Obviously, each individual
must be guided by his own conscience; nevertheless, anyone who acts affirmatively to conceal a criminal undertaking
could be committing the crime of misprision of felony.... In contrast, the Rhode Island and Massachusetts statutes
specify that the reporting duty arises only when one knows that another person is the victim of an enumerated violent
offense... However phrased, any statute imposing a mandatory reporting duty will bear analogy to common-law mis-
prision of felony... " As a solution, he proposes limiting the reporting duly to those crimes which were designated as
felonies by the English common-law; murder, mayhem, arson, rape, robbery, burglary, larceny, prison breach, and res-

cue of a felon. ...

TEXT:
[#69SJ

[. Introduction

This Article explores laws which criminalize an ordinary civilian’s failure lo volunteer information about acrime to
the police or other authorities. The starting point iscommon-law misprision of felony. The history of the offense and its
reception in foreign common-law jurisdictions is firstconsidered, with special attention given to Sykes v. Director of
Public Prosecutions, a crucial case that came hefore the House of Lords in 1961. Then, individual consideration is given
to the handful of state cases in the United States passing on common-Ilaw misprision of felony. The approach of each
jurisdiction is unique, so they are described separately. The Article then turns to misprision of felony in its statutory
forms at the federal and state levels. The summary on the hlack-letter of general crime reporting duties concludes by
examining current duty-to-ropoitand duty-to-rcscue state statutes. These statutes, drafted to apply only to witnesses of
violent crimes or other serious emergencies, impose a more limited affirmative crime reporting obligation than docs
misprision of felony, The important distinction between a statute requiring aid to an imperiled person and a statute re-

quiring a report of criminal conduct is addressed.
The Article next discusses the merits of legally obliging ordinary civilians to report crimes. It determines that a law

resembling current duty-to-report statutes, with their application limited to witnesses of violent crimes, eschews the
overbreadlh and vagueness which makes traditional misprision of felony so intolerable in the contemporary setting,
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Then the Article includes a short reexamination of three infamous exemplars of bystander indifference: the Kitty
Genovese murder in New York City, the gang rape at Big Dan's Tavern in New Bedford, Massachusetts, and the Sher-
ricc lverson murder in Nevada, The facts of these incidents illustrate how a mandatory crime reporting duty, though
consonant with principles ofjustice, could have undesired effects on criminal investigations anJ prosecutions.

[¥699]
At the conclusion of this Article, the author submits that legislation imposing a mandatory affirmative duty to re-
portviolent criminal offenses, if properly drafted and enforced, would serve the ends of justice.

The focus of this Article is a general reporting duty imposed by the criminal law. Laws requiring that special
groups of citizens (doctors, lawyers, schoolteachers, clergy) report certain crimes are beyond the scope of this Article.
The imposition of civil liability for failure lo report a crime is also beyond the scope of this Article.

[I. Common Law Misprision Of Felony

A. Historical Background
Misprision: this is properly when anyone learns or knows that another has committed treason or felony, and he does
not choose to denounce him to the King or to his Council, or to any magistrate, but conceals his offence; this is a mis-

prision. nl
The eminent English lawyer andjudge, Sir William Staunford, wrote this statement in his Treatise on the Pleas of

the Crown, which first appeared in 1557.n2 The name 'misprision of felony" was thereby attached to a common-law
misdemeanor making illegal the failure to disclose one's knowledge of the commission of a felony to the proper authori-

ties. n3

Misprision's distinguishing feature is that it puts on the ordinary civilian an affirmative duty to report crime. n4
Mere passivity by one knowing of a felony, [*700] without more, suffices lo establish criminal liahility. n5 Some older
authorities even include a duty to intervene to stop a felony or arrest a felon. n6 But modern English authorities do not
accept this notion, n1 In the United States, however, definitions of the crime that imply a duty to intervene against a
felony or apprehend a felon persist. n8 Yet, with one exception, n9 in all cases in which the [*701] facts are described,
the prosecution for misprision of a felony has never proceeded against a defendant for his or her failure to stop a felony
or arrest a felon; and contemporary American authorities acknowledge that the duty imposed by the offense is limited to

disclosure of knowledge. nl0

At least as far back as the late fifteenth century, the word "misprision* was "used almost as synonymous with mis-
demeanour, that is to say, something less than felony which did not carry the death penalty.” nl | Statutes enacted in the
mid-sixteenth century termed the concealment or keeping secret of any high treason "misprision of treason." n12 Ergo:

[A]s various statutes stated that concealment of a person's knowledge of treasonable actions or designs should be
regarded as misprision of treason, this term came to be used as the ordinary designation for such concealment. Iler.cc it
was often supposed that the word misprision itself expressed the sense of failure to denounce acrime, n 13

[*702]

Staunford is taken to have made his statement about misprision in view of this statutory usage. nl4 Over four hun-
dred years later, a basic question about misprision of felony remains unsettled: Was Staunford correct in stating that
such an offense existed at common-law?

In England, before the early seventeenth century, primary responsibility for law enforcement was not delegated to
paid, full-time professionals; the community as awhole was obliged to combat crime. nl5 Hence, "the traditional com-
mon law recognized an obligation -or rather a family of related obligations -to prevent criminal violence. [E]very sub-
ject had a legal duty to prevent a felony. This doctrine may be traced as far back as Bracton in the mid-thirteenth cen-
tury." nl6

Under medieval England's Frankpledge system, a tithing (which consisted often individuals together with their
families) nl7 was lined if one of its members committed acrime, nl 8 A hundred (which consisted often tithings) nl9
was fined if it did not succeed in producing a criminal for trial. n20

For the individual, there was a "wcll-estaobshcd liability fordoing nothing about a felony committed in one's pres-

ence.” n21 An adult male present when a [*703| felony was committed (or a dangerous wound inflicted or a dead body
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discovered) was required by law to alert his neighbors by raising the hue and cry. n22 He had a further dut; o arrest the
perpetrator if possible. n23 Once the hue was raised, all the adult men were required to follow it and do their best to
capture the felon. n24 In light of this historical context, cases of prosecutions for misprision of felony would be a logical

feature of the criminal justice system then in place. n25

There remains a problem: the case law provides no precedent establishing the existence of the common-law offense
of misprision of felony. n26 However, the treatise writers are virtually unanimous in averring to the existence of the
crime. n27 This disparity between primary and secondary authority regarding misprision of felony is perturbing n28 and

begs for an explanation.
[704
One possibility is that the institutional writers and those that followed them were simply wrong; there never really
was acrime of misprision of felony at common law. n29 (This position was unsuccessfully urged upon the House of
Lords in 1961). n30 The British legal scholar. P. R. Glazchrook, in an article entitled Misprision of Felony-Shadow or
Phantom?, has given an in-depth account of how such an error was likely made and perpetuated. n31 He suggests that
Staunford made a mistake in transcription when writing "treason or felony" ("treason au felony™ in the original) which

probably should have been emended to "treason and felony" (“treason et felony") since treason was commonly spoken
of as "treason and felony" at the time. n32 Else Staunford was careless in his substantive analysis and made an overly
broad generalization, treating the misprision concept as a general common-law rule applicable to both treasons and
felonies rather than a specific statutory creation applicable to treason only. n33 After Staunford's treatise had run
through several editions, his erroneous account of misprision was adopted by other treatise writers and. over time,

elaborated upon. n34

Still, others regard the existence ot the crime as "true enough for all but the pedant." n35 The persuasiveness of the
mass of secondary authority (especially the institutional writers) has been noted n36 and some would go so faras to

make it controlling, n37 even if incorrect. ti38

[*¥705]

To blunt the argument that misprision of felony's existence is bottomed on the repetition of an error originally made
by Staunford, the Ilouse of Lords equated misprision of felony with the duty to raise the hue and cry n39 Staunford
merely attached a name toacriminal omission already well-established by prosecutions for failure to raise the hue and
cry inorder tocapture a felon. n40

However. P. R. Glazchrook counters by distinguishing the legal obligation set out in the hue and cry cases from
misprision of felony. n41 the former being "both wider and narrower"™ than the latter. n42 1le also points out that Statin-
ford dealt with the concept of raising the hue and ¢ y separately in a later chapter of his treatise, without any cross-

reference to his chapter on misprision. n43

An answer to this puzzle that would resolve all doubts is probably lost to history, but Glazchrook's conclusion is
more persuasive by virtue of his careful reasoning and attention to detail; "(cjonsidcrablc therefore as. in the later M id -
dle Ages, the duties of private citizens to assist in the suppression of crime were ... evidence of mat general duty sup-

posed by the crime of misprision of felony is wanted.” n44

But if one is persuaded by the statements of the ticatisc writers regarding misprision of felony, a number of ques-
tions remain unanswered As "tie British commentator pul it, "|t/his crime is notable for its vagueness. A short descrip-
tion might run as follows: misprision ot felony is the misdemeanor of failing to communicate to the proper authority
one's know ledge of the [*7(16] commission of a felony; but this apparently simple statement bristles with uncertain-
ties." n45 One would hope that the esteemed institutional writers would have resolved such uncertainties, but they did

not. n-J6 An American author observed

The commentaries .. tail specifically to consider whether the defendant must have some evil motive in keeping
quit* or whether an official request for information must be made; they simply assume that proofofsuch matters is un-
necessary. Also noteworthy is their failure to consider what kind and dcgiee of knowledge" of a felony is necessary for
guilt or exactly to whom disclosure of such "knowledge" should be made. Likewise ignored is the whole subject of
privileged knowledge or communications, whether a lawyer or a priest gaming knowledge of another's felony in lus
proles- tonal capacities is guilty lor failing to disclose or whether a husband would be guilty for failing voluntarily or
even on official request to disclose bis wife's felonious misdeeds or those of his minor sons anil daughters. n47
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Hence, in recent times, courts have been faced with the task of giving shape to an offense left nebulous b) the
commentaries.

B. Foreign Common Law Jurisdictions

lionically, anumber of courts outside of England generated authoritative precedents regarding misprision of felony
before such precedent was set in England itself. n48 The 1955 Canadian case of Regina v. Semenick, n49 and the 1959
Australian case of R. v. Crimmins, n50 each involved a misprision of felony prosecution against a defendant who was
the victim of an attempt on his own life but refused lo tell the police the identity of the perpetrator. n51 The Canadian
court refused to make misprision of felony part of Canadian criminal law [*707] because of "uncertainties and obscuri-
ties" attaching to the offense n52 and because of its inconsistency with Canada's statutory abolition of the distinctions
between felony and misdemeanor. n53 The Australian court held that misprision of felony is good law n54 and that the
mere failure to notify authorities of facts that might lead to the capture of a felon is sufficient grounds for conviction,
n55 Among the handful of American jurisdictions that had ruled on common-law misprision of felony by 1960. there

was a conflict of authority. n56

The House of Lords heard the case of Sykes v. Director of Public Prosecutions n57 in 1961. In 1960, Basil Landon
Sykes had tried to arrange a transaction between the Irish Republican Army ("I.R.A.") and individuals in possession of
guns stolen from a United States Air Force base. His contact with the I.R.A. turned out to be a police informant and he
and his cohorts were arrested. The prosecution declined to charge Sykes as an accessory after the fact and a charge of
receiving stolen goods was quashed. A jury acquitted Sykes of attempting to sell firearms but convicted hint of mispri-
sion of felony. n5S

On appeal, the House of Lords considered; "(1) Whether th :rcis such an offence as misprision of felony. (2)
Whether active concealment is an essential ingredient of the offence.” n59 As indicated above, their Lordships unani-
mously affirmed or the first point. n60 On the second point, they unanimously held no affirmative act is required for the
oftense. n6! Ilowever, their opinions did not resolve the many questions left open by the common law commentators.

n62
1+708)

Lord Denning identified knowledge and concealment as the two essential ingredients of misprision of felony. n63
As lo the knowledge requirement, Denning set up an objective standard. There must be evidence that the accused had
information and facts before him such Iha n reasonable man in his place would have known that a felony had been
committed. n64 In addition, Denning wou.J limit the duty to disclose to serious offenses. The accused need no: know
that the crime of which he is aware is a felony, but it must be "an offence which is of so serious a character that an ordi-
nary law-abiding citizen would realise he ought lo report it to the police.” n65 If the crime was in fact a felony, that
would be sufficient for misprision. As to concealment, the accused must take the first reasonable opportunity available
to report to someone in lawful authority, such as the police or a magistrate, all material facts known to him relating to
the crime. Denning also posited that the attorncy-client privilege and the patient-doctor privilege would trump the duty
imposed by misprision of felony, whereas friendships and familial relationships would not. n66

Denning did not think the offense overly bioad because he felt certain thatjudges would impose just limitations on
it as the need arose. n67 He also stated:

The arm o* the law would be too short if it was powerless lo reach those who arc "contact” men for thieves or assist
M RS i" the fret'sof their:rime; or those who indulge in gang warfare and refuse to help in its suppression.
There is no other ofiui.. v.> u. c.i rich persons arc guilty save that of misprision of felony. n68

Lord Goddard offered a similar justification for the offense. n69 Iie too was notconcerned about the great breadth
of the offense because "[t]he law is nowaday , administered with dignity and common sense” n70 and he suggests that it
"should he sparingly prosecuted.” n7] Nor did Goddard recognize an exception for family members. n72 His descrip-
tion of the crime does not include Denning's seriousness requirement:

[+709]

|A| person is guilty of the crime if knowing that a felony has been committed he fails to disclose hi; knowledge to
those responsible for the preservation ot ihe peace, be they constables or justices, within a reasonable . me and having a
reasonable opportunity tor sodoing . A man isneither bound nor would lie be wise to disclose rumours or mere gos-
sip, but it facts arc within his knowledge that would materially assist in the detection and arrestof a Iclon he must dis-



Page 5
41 Brandeis L.J. 697 * ;

close them as it is a duty he owes to the state. The gist of the offence isconcealment which may be passive, that is mere
non-disclosure, or active in destroying or hiding evidence .... n73

Goddard also submitted misprision as an option tir prosecutors with a weak case against an accessory, r.74

Lord Morton also held that active concealment is not an ingredient of the offense and quoted a passage to that effect
from R. v. Crimmins. He expressly refused to recognize a seriousness requirement in the offense, although the serious-
ness of the felony not disclosed would be relevant to the appropriateness of a prosecution for misprision. n75

Lord Morris describes misprision as "the mere failure and omission to report and disclose that which is actually

known ...." n76 Like his peers, Lord Morris was unfazed by the breadth of the criminal liability the offense entails:

Situations and circumstances can be postulated in which itc n *eurged that it would seem to run counter to the fit-
ness of things to acknowledge that the offence has been committed. On the other hand, situations and circumstances can
also be contemplated in which a failure to disclose knowledge would be condemned as being outrageous. The fact that
prosecutions have been, and doubtless will continue to be, infrequent demonstrates that the law is the handmaid of rea-

son. n77

[*710]
Lord Guest also accepted misprision as a mere omission. He offered no limitations on the offense and explicitly re-
jected any suggestion that the accused’s failure to report must be deliberate or willful. n7S

Reactions of a number of commentators to the Sykes case were less than enthusiastic. n79 In 1967, Britain abol-
ished by statute all distinctions between felony and misdemeanor, thereby eliminating misprision of felony. n80 Its de-

mise has not been sorely lamented. n81
C. Cominon-Law Misprision of Felony in the United States

The courts of anumber of states have had occasion to consider the common-law crime of misprision of felony.
Their reception of the offense has been mixed. A briefchronological summary of the particular cases follows.

This author's research has found no report of a prosecution for common-law misprision of felony in the United
States before the twentieth century. In the 1875 case of Wren v. Commonwealth, n82 the Court of Appeals of Virginia
reversed a defendant's conviction as an accessory after the tact to a felony but remanded for a new trial to determine
whether he was guilty of compounding a [*711] felony or misprision of felony. n83 "If knowing that a felony had been
committed, he concealed it, then he is guilty of misprision of felony." n84

The Supreme Court of Vermont recognized the crime in (he case of State v. Wilson, in 1907. nS5 However, it in-
cluded in the offense a mens rea requirement suggested by Joel Prentiss Bishop in his Treatise on Criminal Law. n86
The court stated: "[o]n the question of intent, we quite agree with Mr. Bishop that in principle the motive prompting the
neglect of a misprision must be in some form evil as respects the administration ofjustice.” n87

Misprision of felony was recognized in Delaware in the 1923 case of State v. Biddle. nS8 The case involved an
early instance of ear-jacking. Steve Jankoviez. with some help from Irving Biddle, robbed a cabby and stole his vehicle,
leaving him bound on the side of the road Ida, Irving's wife, was present but there was no evidence presented that she

took part in the crime. nS9 The trial court instructed the jury that:

[f... you believe .. . Steve Jankoviez was guilty ofa felony ... and that the defendant Ida Biddle was present
when said felony was committed, but wilfully failed and neglected lo make any effort to prevent its being committed, or
if you believe that, knowing that it had been committed the said Ida Biddle wilfully failed and neglected to make any
effort to prosecute the said Steve Jankoviez. and to bring him to justice for having committed said felony, your verdict

should be guilty .... n90

[*712|
The court's instruction's apparently put a mens tea requirement of willfulness in the crime. n91 The extent to which
willfulness under Biddle and evil intent under Wilson correspond is open to conjecture,

Then, in 1940. the Michigan Supreme court helu that “|t|he old time common-law offense of misprision of felony .
. isnot now a substantive offense ... because wholly unsuitcd lo American criminal law and procedure as used in this
Stite." n92 The court staled broadly, "(i]n modern criiTu”al law mere nondisclosure of crime committed by another is
not misprision of felony nor any substantive crime.” n93 Two of the eight justices dissented. n94



Page 6
41 Brandeis LJ. 697 * :

The case of Commonwealth v. Lopes, n95 was decided by the Supreme Judicial Court of Massachusetts in 1945, Its
facts illustrate some of the myriad difficulties that can attach to an affirmative duty to report crime

Ten-year-old Francis McGrath disappeared from her home on June 10. 1944. Three days later, Bertha Pina and the
defendant, Joquin Lopes, two married persons having an adulterous affair with each other, went into a sparsely settled
wooded area for a tryst and happened upon McGrath's body. They knew of the search for McGrath but agreed with
each other to keep quiet. Three days later, however, the defendant led police to the body. He first told police he went
into the woods to relieve himself and was led to the body by itsodor, but gave an accurate account of discovering the
body a month later. [*713] Although there was medical testimony that McGrath had been raped, Pina and Lopes did

not know what had happened to her. n96

The defendant was convicted of willfully intending to conceal information relating to an alleged murder and of
conspiracy to obstruct the administration ofjustice by withholding knowledge of the whereabouts of the victim, n97 but
the Supreme Judicial Court reversed. n98 The court stated:

We need not decide in this case whether misprision of felony isa common law crime in this Commonwealth. Nei-
ther need wc decide whether, if it is, tne possible suspicion of the defendant that the body was that of Francis McGrath
and that she had met with foul play was sufficient knowledge of a felony to make his silence criminal under any circum-
stances. If misprision of felony exists in this Commonwealth, we think that the limitations stated in Slate v. Wilson ap-
ply, and that an evil motive to prevent or delay the administration ofjustice must be shown. In this case there was no
evidence of any such motive. The only rational inference from the evidence was that the failure to disclose the finding
of the body was motivated by Icarof selfincrimination, oral last [sic] by fear of exposure of a criminal purpose wholly
unconnected with the body. Such a motive, as the trial judge told thejury, would not permit a conviction. n99

Misprision of felony was held part of Rhode Island's criminal law by the state's supreme court in the 1966 case of
State v. Flynn, n 100 However, the supreme court declined to decide whether the indictment of the defendant sufficiently
and properly identified the offense because the trial court had improperly certified that question without formulating its
own answer, n 101 Hence, the court did not reach the question of the intent or motive requisite to the offense.

The facts of the 1974 Florida case of Holland v. State. n102 further illustrate the conundrums that an affirmative
duty to report crime can generate. nl03 The [*714] defendant, a city manager, went to the house of his assistant, Ruth-
erford. and discovered marijuana plants in the back yard He took acouple of leaves and contacted Captain T. W. Kelly
of the local police department. After confirming the leaves were marijuana, the two confronted Rutherford and uprooted
the flora in question, the quantity of which was sufficient to establish felony possession of marijuana. Rutherford re-
signed al the defendant's request and the defendant and Kelly informed the police chief, Frncst Van Horn, of the entire
matter. The three agreed that, in order to spare the city and Rutherford and his family of any further adversity, the situa-
tion would be handled administratively, without criminal prosecution. Shortly thereafter, the defendant informed four-
teen city government officials, a prominent clergyman, a newspaper editor and a reporter of the whole affair. Faeh made
asworn statementof knowing of the situation and agreeing that Rutherford should not be arrested. nl04

The court proceeded on the premise that the common-law offense "was the bare failure of a person with knowledge
of the commission of a felony to bring the crime to the attention ot the proper authorities.” nl05 The court noted that, in
light of the facts of the case, which were undisputed, it would be hard to maintain that the defendant’s conduct would
constitute misprision of felony. And it u did, then so would the conduct of the nineteen other individuals who knew of
the crime but did not report it nlOb But the court wanted to "meet the question head- on™ n 107 and “"chose to decide this
case on the fundamental issue ot whether misprision of felony isacrime in Florida." nl08 Agreeing with other authori-
ties "that the crime of misprision of felony is wholly unsuited to American criminal law" i 109 it concluded:

While it may be desirable, even essential, that wc encourage citizens to "get involved™ to help reduce crime, they
ought not he adjudicated criminals [*7!5| themselves it they don't. The fearof such aconsequence is a fear from
which our traditional concepts of peace and quietude guarantee freedom. We cherish tite right to inmd our own business
when our own best interests dictate. Accordingly we hold that misprision of felony has not been adopted into, and is not

a part of. Florida substantive law. nl 10

The Court of Appeals of Maryland (Maryland's court ol last resort) handed common-law misprision of felony an
other defeat in ihe 1979 case of Pope v State, nl 11 The complicated fact pattern isa harrowing account of madness

culminating in fatal child abuse.

Alter a Friday church service. Angela Lancaster drove Melissa Vera Norris and her three month old son, Demiko,
back to Noins's grandparent's house, where Norris was living. Norris was .suffering from mental illness, lapsing in and
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out of religious frenzies in which she claimed she was God. Under the delusion that her grandparents' house was on fire,
she refused to enter it. Lancaster took the mother and child to the home of her sister. Joyce Lillian Pope, the defendant,
who agreed to take Norris and the baby. Throughout the evening and the next day, Norris's spells and delusions contin-
ued. They became more pronounced on Sunday morning and. while loudly exhorting the devil to be gone, she anointed
Pope's own children with oil, putting some in their mouths, nl 12 During a lucid period, Norris prepared to bathe
Demiko, then broke into another frenzy. Under the delusion that Satan had entered her child's body, she ranted verbal
exorcisms and savagely attacked the infant. According to expert medical testimony, the child died from its injuries fif-
teen minutes to several hours after they were indicted. Pope, witnessing the awful scene, stood aghast but did nothing.
Lancaster returned and saw the baby but Pope found herself unable to communicate what had happened. Pope, Lancas-
ter and Norris departed with the child, first stopping at Norris’s grandfather's house, nl 13 "Pope told him the child was
dead, but he did not believe her because all three were acting so strangely. He refused to take or look at the baby." nl 14
The three (hen picked up a fellow parishioner of Lancaster and Norris and proceeded to the church, passing several hos-

pitals, police stations, and rescue squads en route. At the church, a certain Mother Dorothy King summoned an ambu-

lance, but when it arrived the child was already dead. [*716] The medical expert at trial gave no opinion as to whether

a more timely report would have saved the child's life, nl 15

When questioned by police. Pope at first denied seeing Norris strike the baby; "She explained this untruth in subse-
quent statements to police; '[l|t was her body in the flesh, but it wasn't her. because it was something else." nl 16 The

next day she gave a truthful account of what had transpired, nl 17

At trial, Pope was convicted of misprision of felony and child abuse, nl 18 The appellate court reversed the child
abuse conviction but. relying upon the persuasive authority of Svkcs, upheld the misprision of felony conviction, nl 19
The Court of Appeals upheld the appellate court on the child abuse count n120 and proceeded to decide the status of
misprision of felony in Maryland, n121

The court noted Cilazcbrook's article. Misprision ot'Fclony - Shadow or Phantom'?. n122 but assumed arguendo that
the crime was a valid common law offense in England and became part of Maryland law pursuant to the reception
clause of the stale constitution. n123 The court went on to consider whether the crime was stih indictable. n!24 Taki ,g
as correct the House of Lords' decision in Sykes that misprision of felony consists of mere fr.iluie to disclose knowledge
about a felony. nl25 the court leaned heavily on P. R. Glazebrook's deft polemic against 'w'ykes and the crime of mispri-
sion of felony contain in his article How Long Thei, Is the Arm of the Law to Be? nl20o The court readily adopted
[*717] Glazebrook's depiction of the policy considerations going against misprision of felony and the gaps in logic

found in their Lordships' opinions in Sykes. n!27
The court also suggested that the crime could .onllict with the right against self-incrimination. n!28 In conclusion,
the court stated;

We arc satisfied, considering its origin, the impractical and indiscriminate width of its scope, its other obvious defi-
ciencies, and its long non-use. that it is not now compatible with our local circumstances and situation and our general
code of laws and jurisprudence. Maintenance of law and order does not demand its application, and, overall, the welfare
ol the inhabitants of Maryland and society as enjoyed by us today, would not be served by it. If the legislature finds it
advisable that the people be obligated under peril of criminal penalty to disclose knowledge of criminal acts, it is, of
course, free to create an offense lo that end, within constitutional limitations, and, hopefully, with adequate safeguards.
We believe that the common law offense is not acceptable by today's standards, and we are not free to usurp the power
of the General Assembly by attempting to fashion one that would be. We hold that misprision of felony is not a charge-
able offense in Maryland, n129

Common-law misprision of felony was held good law by the Supreme Court of South Carolina in die 1980 case of
State v. Carson. ni30 in a tersely-worded opinion only ten paragraphs long, the court unanimously upheld the defen-

dant's conviction lor misprision ot felony. Its reasoning did not extend beyond taking as unquestionable the existence of
the offense al common law and a rigid reading of the state's reception statute as allowing no modification of common

law rules except by clear and unambiguous legislation nl 31

The facts of the case were succinctly put in the opinion:

Appellant, an eye witness to die murder and armed robbery of a Charleston shopkeeper, hastily left the scene upon
the arrival of police. 1*71S) When later questioned by investigating officers concerning the events, appellant denied he
was present when the crimes were committed or that he had any information about the offenses or the perpetrator. Po-
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lice had information to the contrary from other sources that appellant was indeed at the scene of the crimes. As a result,
he was subsequently arrested and indicted for conspiracy, murder, attempted armed robbery and misprision of felony.

While in custody, appellant sent word to the investigating officers he wished lo make a statement. What followed
was a purely exculpatory story, admitting appellant was present al the scene and witnessed the murder, but providing no

evidence whatsoever of any complicity in the crimes or with the perpetrator.
Al trial the state proceeded only on the misprision offense. Appellant was convicted and sentenced to a three-year
term of imprisonment. n!32

The court offered a definition of the offense that was lifted verbatim from Corpus Juris Secundum: "It is described
as a criminal neglect either to prevent a felony from being committed or to bring the offender to justice after its com-
mission. but without such previous concert with, or subsequent assistance of, hint as will make the concealer an acces-

sory before or after the fact." nl33

The court then stated that under the federal statute and the state statutes embodying the offense, mere passivity is

not criminal and some affirmative act of concealment is required. nl34

The court rejected the defendant's contention that the crime, by its very nature, conflicted with his privilege against

self-incrimination nl35 and stated the basis for upholding his conviction:

Here, there is no particular conflict with the proscription against self- incrimination shown. Appellant deliberately
concealed important information when police first questioned him which, when later disclosed, fully exculpates appel-
lant from the crimes he witnessed. The argument that his arrest demonstrates he was in an incriminating position over-
looks the reason for his arrest. Appellant created a reasonable and probable cause to believe he was [*719] involved in
the crimes by concealing information and denying he was present in the face of independent evidence obtained by the
police that appellant was at the scene of the crimes. In fact, appellant was neither a principal nor an accessory before or
after the fact, but merely a witness who concealed valuable information from the investigating officers. That in itself

constitutes the common law offense of misprision of felony. nl36

The opinion lends itself to different interpretations, n137 Was Carson convicted because he failed to come forward
and tell his exculpatory story to the polio «in the first place? Or was his conviction based on the affirmative act of mak-

ing false statements in response to questions put by the police? n13S

Gathers v. Harris Teeter Supermarket, Inc., nl139 cites Carson for the proposition that '[t/he only duty imposed
upon a private citizen is to communicate such facts and information to u police officer as are necessary to allow the offi-

cer the opportunity to apprehend the offender.” nl140 But this does not resolve whether the communication must be vol-

unteered or made only in response to inquiry by the police.

The uncertainty is heightened by state attorney general opinions nconsistent on the matter. Just two months after
the Carson decision, the state attorney general cited Carson for the proposition that the "offense [of common-law mis-
prision of felony] is not committed by mere silence or failure to come forward; there must he some positive act ofcon-
cealment of the felony. ..." n141 Then, in a 1J82 opinion, the state attorney general responded to ail mqtiiiy jbout the
legal duty of hospital personnel to notify law enforcement officials about possession or use of illegal drugs by patients

discovered during the course of treatment, p142 The opinion stated:

[*720]

|A]s to the legal responsibility of hospital personnel to notify law enforcement officials upon discovery, please be
advised that South Carolina recognizes the common law crime of misprision of felony, which is defined as "a criminal
neglect either to prevent a felony fiom being committed or to bring the offender to justice alter its commission, but
without such previous concert with, or subsequent assistance of, him as will make the concealer an accessory before or
after the fact.” Slate v. Carson. Under state law, the possession of controlled substances is a felony under certain cir-
cumstances such as the identity of the drug itself, the amount in possession, and any prior convictions. Under federal
law. the unlawful possession of controlled substances is a felony under all circumstances. In any event, there would be a
general duty on all hospital personnel to notify law enforcement officials of such criminal conduct, particularly when
failure to do so would present (he clear possibility of resulting injury or death to the patient or others in the hospital,

n 143
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Then, ina 1990 opinion, the slate attorney general responded to an inquiry about whether an individual participat-
ing in a research project is "obligated to come forward and report criminal activity, the knowledge of which the re-
searcher acquires while accumulating data?" nl44 The opinion staled:

The answer to this .. . question raises a moral as well as a legal dilemma. Obviously, each individual must be
guided by his own conscience: nevertheless, anyone who acts affirmatively to conceal a criminal undertaking could be
committing the crime of misprision of felony.

Misprision of felony is acommon law offense of England. South Carolina ... has adopted the common law of Eng-

land. Misprision of felony has been specifically recognized in South Carolina. State v. Carson. In Carson, the South
Carolina Supreme Court, discussing misprision of felony, [quoted the definition of the offense from Corpus Juris
Secundum and] stated:

Under the federal and state statutes embodying the offense, mere silence or failure to come forward is not enough to
constitute misprision; there must be some positive act of concealment of the felony....

Thus it appears that the mere failure of a researcher to conic forward, [*721] without some affirmative act to con-

ceal, would not be misprision of felony, n 145

One can only hope that the prosecuting authorities in South Carolina will honor this latest representation of the state
of the law in their jurisdiction.

In any case, most states do not retain common law offenses nl46 and "(i]t has long been settled that there are no
federal common law crimes...." nl47 Axiomatically, injurisdictions where common law offenses are not retained,

common-law misprision of felony is not a crime. nl48
Ill. Statutory Misprision Of Felony

A. The Federal Statute

There has been a federal statutory crime of misprision of felony since 1790. nl149 It currently reads:

[*722]
Whoever, having knowledge of the actual commission of a felony cognizable by acourt of the United States, con-

ceals and does no' as soon as possible make known the same to some judge or other person in civil or military authority
under the I'nited States, shall he fined not more than S 500 or imprisoned not more than three years, or both, rj150

The statute requires some positive act of concealment; mere failure to reveal one’s knowledge of a federal felony is
not made criminal by the statute. nI51 The Tenth Circuit detailed how the statute was construed to require more than an

omission:

It provides that there must be both a concealment and a failure lo disclose in order to constitute a criminal offense.
The language is "conceals and does not as soon as may be disclose.”" Some meaning must be given to the words "con-
ceal and," If it should be held that a failure lo disclose is itself a concealment, then a conviction may be had for failure
to disclose without more, and the words "conceal and" are thus effectively excised from the statute.

Following settled rules of construction, wc must assume that Congress intended something by the use of the words
"conceal and." Il any meaning is to be given them, an indictment must allege something more than mere failure to dis-
closc-somc affirmative act of concealment, such as suppression of the evidence, harboring the criminal, intimidation of
witnesses, or other positive act designed to conceal from the authorities the fact that a crime has been committed. Fur-
thermore, some such interpretation is necessary to rescue the act from an intolerable oppressiveness and to eliminate a
serious question of constitutional power. Whatever may have been the case in 1790, when [*72.1] federal felonies were
few. the act if otherwise construed would be but another unworkable and unenforceable law in latter days. nl52

One frequently voiced aphorism about misprision of felony is that requiring an affirmative act of concealment
makes the crime equivalent to the offense of being an accessory alter the fact, n 153 But this view is erroneous. Insofar
as an accessory must assist the felon, n154 one who affirmatively acts to conceal a felony but not to assist the felon es-
capes accessorial criminal liability, n155 Thus, while misprision is no longer a criminal omission when it is interpreted
to require an affirmative act of concealment, it remains conceptually distinct from the offense of being an accessory

after the fact to ,i felony,

B. Repealed .State Statutes
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Three statcs-Louisiana. Maine, and New Jersey-enacted misprision statutes closely resembling the federal mispri-
sion of felony statute. All three have been repealed.

Louisiana's statute read:

If any person having knowledge of the commission of any crime punishable with death, or imprisonment at hard
labor, shall conceal and not disclose it to some committing magistrate or district attorney, on conviction he shall be
fined not exceeding three hundred dollars, and imprisoned at hard labor or otherwise not exceeding twelve months, at

the discretion of the court. n!56

[*724]
An authoritative interpretation of the duty imposed by the statute never emerged, n157 Two prosecutions for the
crime reached the state’s supreme court, one in 1938 nl58 and one in 1940. n159 In both, the court disposed of the cases
on jurisdictional grounds n160 and did not decide what would constitute concealment for purposes of the statute. The

statute was repealed in 1942. nl61l
Maine had a misprision of felony statute which read:

Whoever, having knowledge of the actual commission of a felony cognizable by courts of this state, conceals or
does not as soon as possible disclose and make known the same to some one of thejudges or some officer charged with
enforcement of criminal laws of the state shall be punished by a fine of not more than S500 or by imprisonment for not

more than 3 years, or by both such fine and imprisonment. nl62

In the 1955 case of State v. Michaud, the Supreme Judicial Court of Maine held that the state statute, like its federal
counterpart, required an affirmative act of concealment, mere omission to disclose knowledge of the commission ofa

felony not being enough. nl63

[*725]
The court reasoned that the word "and" as used in the phrase "conceals and does not as soon as possible disclose" in

the federal statute and the word "or” as used in the phrase "conceals or does not as soon as possible disclose” in the state

statute are convertible and not contradictory. The "or" was interpreted as being conjunctive rather than disjunctive and

the statute thus required concealment in the active sense as well as nondisclosure. nl64 The statute was repealed in
1976. n165

Unlike most every other jurisdiction in the United Slates, New Jersey classifies crimes not as felonies and misde-
meanors but a: high misdemeanors and misdemeanors. nl66 Its statute, captioned 'concealment of crimes' in its criminal

code. n!67 read:

Any person having knowledge of (he actual commission within the jurisdiction of this state of arson, manslaughter,
murder, or of any high misdemeanor, who conceals and docs not, us soon as may be, disclose and make known the same
to ajudge, a magistrate, prosecutor or police authority, is guilty of a misdemeanor. nl68

In the 1S78 case of State v. Mann, nl69 the state supreme court upheld the defendant's conviction under an earlier
version of the statute for failing to disclose his knowledge of a murder. n170 "All that he did was to sec the offense
To conceal his knowledge of such an act, and to remain passive and silent was, at

committed and to remain silent....
specialized and defined [in the statute].”" n171

the common law, a misprision of felony and which offence has been .,.

1*726]
In a later case, the state supreme court overturned a conviction under the statute on evidentiary grounds, nl72 but

also suggested the crime would have been inapplicable to the defendant in any event because, at one point, he was him-
self accused of the allegedly concealed inurdcr and piosecution under the statute would conflict with his privilege

against self-incrimination, n17.3

A conviction under the statute was overturned on self-incrimination grounds in 1977. nl74 The defendant was
charged with both participating in a lethal firebombing as a co-conspirator and failing to disclose the same crime as re-
quired by the statute. Ile was acquitted of the former offense but convicted of the latter. The court reasoned that because
the disclosure required under the statute could have furnished a link in the chain of evidence establishing the defendant’
guilt as a participant in the crime in question, he coulu not be required to make such v disclosure without being forced to

incriminate himself. n!75 The statute was repealed in 1979. nl76
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C. Current State Statutes
Two states, South Dakota and Ohio, currently maintain the crime of misprision of felony in statutory form. n!77

South Dakota's statute reads:

[*727]
Any person who, having knowledge, which is not privileged, of the commission of a felony, conceals the same, or
does not immediately disclose such elony, with the name of the perpetrator thereof, and all facts in relation thereto, to
the proper authorities, shall be guilty of misprision of felony. Misprision of felony isa Class 1 misdemeanor. There is

no misprision of misdemeanors or petty offenses. nl78

The author's research has found no authoritative pronouncement on the extent of the duty imposed by the statute.
The word "or" in the phrase "conceals ... or does not immediately disclose .. could be construed as it was in the re-
pealed Maine statute by the court in the Michaud case. nl79 "Or" could operate to conjoin the ideas of concealment and
nondisclosure. Failure to disclose immediately would be a necessary but not sufficient part of concealment. Conceal-

ment would require some affirmative act. nlSO

On the other hand, the language of the statute lays emphasis on immediate disclosure of all facts relating to a fel-
ony. "Or" could operate in lhe disjunctive, and the statute would then make punishable either concealment or failure to

disclose- establishing two independent grounds for criminal liability.

Perhaps it is relevant that the statute's application is expressly limited to persons having knowledge that is not privi-
leged. If mere failure to disclose is reached by the statute, the limitation would serve to protect lawyers, clergy, and oth-
ers having privileged knowledge (and persons having self-incriminating knowledge) from being arrested or prosecuted

for not coming forward with their information. Then again, if the statute reaches only active concealment, the limitation

would serve to keep persons having privileged kno'’'edge from being arrested or prosecuted when they refuse to answer

questions put by authorities that reach the privileged information, or if they destroy records of their conversations or
correspondence with the persons imparting privileged information to them, or look other lawful steps to keep privileged

communications confidential.

[*728]
As noted above, nISI| the Court of Appeals of Ohio expressly stated in the 1966 case of State v. Young, that com-
mon-law misprision of felony was not part of the state's criminal law because common law offenses are not retained in
Ohio. n!'82 However, Ohio has enacted misprision ol felony in statutory form.

Ohio's statute is unambiguous in making criminal an omission to reporta felony, It states "No person, knowing that

a felony has been oi is being committed, shall knowingly fail to report such information to law enforcement authori-
ties." n1S3 Violation of the statute is a misdeineanor ".i i! j fourth degree. n!S4 The legislature stated the reasoning be

hind the statute:

The rationale for requiring that serious crimes be reported is that effective crime prevention and law enforcement
depend significantly on the cooperation of the public. Ibis situation covers, for example, the situation where bystanders
ignore a murder victim's pleas for help because they do not want to "become involved.” n 185

The statute enumerates a number of exceptions. Attorneys, doctors, psychologists, and reporters are shielded from
revealing privileged information. nl86 Clergy are similarly protected, n187 Telephone operators, drug counselors, and
rape counselors are also excepted from revealing inft nnution [*729] they get in the course of their work, n 188 Persons
need not reveal that which would incriminate members of their immediate family, til89 but the statute does not enumer-

ate an exception for information that could result in self- incrimination. n190

However, in the 1985 case of State v. SVardlow, nl*) | the Court of Appeals of Ohio ruled that a defendant cannot be
convicted under the statute when the duty imposed by the statute would conflict with the defendant's privilege against
sclf-incrimination. The defendants teenage daughter had been sexually assaulted by the defendant's live-in boyfriend on
several occasions. The defendant was convicted of child endangerment and of failure to report a crime as required by §
2921.22(A). n192 The court held that the statute was not unconstitutionally vague because it "gives a person of ordinary
intelligence fair notice that the conduct ol failing to report a serious crime about which a person lias knowledge is for-
bidden by statute.” n193 But it Wardlow had made the disclosure mandated by statute, she would have exposed herself
to prosecution for child endangerment and also for welfare fraud, since her boyfriend had been living in her home for
over two years. Hence, the court overturned the conviction for violating lhe statute. nl194



Page 12
41 Brandeis L.J. 697, *

The appeals court had already set important limits on the extent of the duty to report felonies under the statute in
the 19S0 case of In re Stichtenoth. nl95 The defendant, ajuvenile, was one of a number of persons who had witnessed a
stabbing in the parking lot of a skating rink. He went back to the rink and told the woman at the front desk to call and
report the incident. He was the first to do so. He also told a second person to do the same, then returned lo the parking
lot. When police arrived on the scene and questioned him. he denied having knowledge of what happened. Later that
evening, the authorities received several anonymous calls concerning the stabbing, which the defendant claimed [*730]
he made. The defendant was found to have violated § 2921.22(A) and was adjudged a delinquent child. n196

The appellate court reversed, n197 slating its reasoning as follows:

Giving "report" its ordinary meaning, we conclude that it includes both notifying law enforcement officials and set-
ting in motion events which svill result in notification to these officials. The statute does not proscribe a refusal to an-

swer police questions once the police are aware of the crime,

In this case it is uncontradictcd that appellant requested two people to notify the authorities immediately after the
stabbing. Reporting a felony to responsible people at a large public space constitutes setting in motion events which will

result in notification of law enforcement officials.

Furthermore, it cannot have been the intent of the legislature to require a vain act, namely, to require a report of
something law enforcement officials already patently knew. Once the police arrived at the scene and were clearly aware

that a felony had been committed, there was no further need to report that fact, n198
1V. Statutes Imposing A Reporting Obligation Upon Eyewitnesses To Specific Crimes

There are a good many examples of statutes requiring specifically delimited groups of people to report certain
crimes or circumstances indicating commission ofa crime. nl99 Many stales have statutes requiring medical personnel
who treat a person with wounds inflicted by deadly weapons or otherwise indicating violence to notify police. n200
Many states also require auto repair garages to notify police of cars showing evidence of having been in [*731] acci-

dents or struck by a bullet, although frequently no penalty for noncompliance is provided. n20i
Statutes imposing a universal duty to report specific crimes are much less common, but a significant minority of

states require a lyone who has reason to believe a child has been subjected to abuse to report it to authorities. n202

A. Current Statutes

A trio of states-Massachusetts, Rhode Island and Washington-have enacted statutes requiring those who are present

when certain violent offenses are committed to notify authorities. n203

Washington's statute, first enacted in 1970, currently provides:

(1) A person who witnesses the actual commission of:

(a) A violent offense ... or preparations for commission of such an offense;

(b) A sexual offense against a child or an attempt to commit such a sexual offense; or

(c) An assault of a child that appears reasonably likely to cause substantial bodily harm to the child, shall as soon as
reasonably possible notify the prosecuting attorney, law enforcement, medical assistance or other public officials.

1*732]
(2) This section shall not he construed to affect privileged relationships as provided by law.

(3) The duty to notify a person or agency under this section is met if a person notifies or attempts to provide such
notice by telephone or any other means as soon as reasonably possible.

(4j Failure to report as required by subsection (1) of this section is a gross misdemeanor. However, a person is not
required to report under this section where that person has reasonable belief that making such report would place that
person or another family or household member in danger of immediate physical harm. n204

Massachusetts and Rhode Island enacted their statutes in direct response to the infamous Big Dan's rape case which
occurred in New Bedford. Massachusetts, in 1982. n205 The two statutes impose very similar reporting obligations on

the general public.

The Massachusetts statute provides:



Page 13
41 Brandeis L.J. 697, *

Whoever knows that another person is the victim of aggravated rape, rape, murder, manslaughter, or armed robbery
and is at the scene of said crime shall, to the extent that said person can do so without danger or peril to himself or oth-
ers, report said crime to an appropriate law enforcement official us soon as reasonably practicable. Any person who vio-
lates this section shall be punished by a fine of not less than five hundred nor more than two thousand five hundred dol-

lars. n206
1*733]

The Rhode Island statute provides:

A person who knows that another person is a victim of sexual assault, murder, manslaughter, or armed robbery and
who is at the scene of the crime shall, to the extent that the person cun do so without danger of peril [sic] to the person
or others, report the crime to an appropriate law enforcement official as soon as reasonably practicable. Any person who
violates the provisions of this section shall be subject to imprisonment for a term not exceeding six (6) months, or by a
fine of not less than five hundred (S 500) nor more than one thousand dollars (S 1,000). n207

The three statutes are more alike than not, but there are several important differences. Washington's law is in some
ways 'tougher' than those of Massachusetts and Rhode Island: (1) Washington imposes a reporting Juty on a broader
range of offenses that Rhode Island or Massachusetts; n20S (2) Massachusetts and Rhode Island suspend the duty to
report when there is danger to oneselfor any other person while Washington suspends the duty to report only when
there is danger lo oneself or members of one's family or household; (3) the maximum penalties for violating the Wash-
ington statute (S 5,000 fine and 1year imprisonment) are substantially more severe that those under the Massachusetts
statute (S 2,500 fine only) or the Rhode Islam: statute (S 1000 fine or six months imprisonment). On the other hand,
Washington's statute specifies that (1) it does not curtail privileged relationships, (2) notification does not have to go
directly to law enforcement authorities but can be given to providers of medical assistance, and (3) a timely attempt to
provide notice by telephone or other means will suffice. The Massachusetts and Rhode Island statutes make no express
provision for privileged relationships, notification which goes lo providers of medical assistance, or reasonable attempts
to provide notice, but a prudent interpretation of these laws would reach results similar to Washington's statute.

There is also a question of whether the Washington statute obliges a crime victim to report his or her own victimi-
zation. A person who witnesses the actual commission ofa violent offense will often be the victim of that offense (al-
though it is intuitively obvious that the law is directed at malingering bystanders and not silent victims). In contrast, the
Rhode Island and [*734] Massachusetts statutes specify that the reporting duty arises only when one knows that an-

other person is the victim of an enumerated violent offense. n209

There are no case reports of prosecutions under any of the three statutes.

B. The Lcvick Case

A macabre incident in Washington State illustrates the abrupt limits built into these eyewitness reporting laws.
n210 Because the reporting duty applies only to those who are actually present when a crime is committed, the failure of
after-the-fact witnesses to summon assistance for people who have been injured ot otherwise endangered does not con-

stitute a violation of the statutes.

On the night of June 1. 19%. twenty-one year old Jney Lcvick met two former high-sehool classmates, Jason
Twyinan and Jason Soler, al a Seattle dance club. At closing, the trio left for a private party. Sometime after 3:00 a.m.,
an argument broke out among the group as they drove down the highway in Solcr's car. The vehicle was brought to a
stop and a violent fight ensued. Lcvick ended up in a drainage ditch, grievously injured with broken bones and head

trauma. Soter and Twyman fled the scene on toot, n2! |

Twyman returned to the scene with his hiother. Later, Soler returned to the scene with Twyman's girlfriend, Joanne
Laborde. All were aware that Lcvick was in tl e ditch and injured, yet Labotde was the only one to make a 911 call, and
she declined to give dispatchers information needed to direct assistance to Lcvick. Soler returned to his home with La-
borde and told lus mother about Levick's dire circumstance. Solcr's mother made several abortive attempts to ascertain
from police and 911dispatch personnel whether Lcvick had received assistance. When she finally got a police sergeant

to visit the ditch, Lcvick was found dead. ii2l2

Twyinan was convicted of second-degree murder. n213 The conduct of Laborde and others who were aware of

Levick's situation but failed to help him [*735] provoked much furor. n214 However, since no one but the assailants
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actually witnessed the attack on Lcvick, no prosecution was possible under the language of the Washington crime re-
porting statute. n215

Prodded by the civic efforts of Mr. Levick's parents, Washington State legislators attempted to enact a criminal
statute requiring persons to summon assistance for seriously injured parties in need of aid. n216 Other states already

have this type of law as part of their criminal codes.

V. Mandatory Rescue Statutes

Some states have enacted statutes imposing an affirmative duty to act when one knows that another is endangered
and one can call for help or otherwise render assistance without endangering oneself. n217 The specific provisions of
these statutes vary substantially but, as to crime reporting, all (at least by their literal terms) would require a bystander
to notify the authorities of criminal conduct whenever doing so could aid an individual imperiled by such criminal con-

duct.
A. Generalized Duties to Assist Persons in Danger

Three states-Vermont, Minnesota and Rhode Island-have statutes that, without specific reference to violent crimes,

impose a general obligation to assist others who are in peril.

[*736]
Vermont enacted its statute in 1967. Known as the ‘Duty to Aid the Endangered Act,' it provides:
(a) A person who knows that another is exposed to grave physical harm shall, to the extent that the same can be

rendered without danger or peril to himselfor without interference with important duties owed others, give reasonable
assistance to the exposed person unless assistance or care is being provided by others....

(c) A person who willfully violates subsection (a) of this section shall be fined not more than $ 100.00. n21S

The Supreme Court of Vermont, in the 1981 case of State v. Joyce, n219 stated that "[T]his statute does create a
duty to aid endangered persons under some circumstances. It does not create a duty to intervene in a fight, however.
Such a situation must present the 'danger or peril' to the rescuer which under the statute prevents a duty from arising."
n220 It follows that, in the context of an [*737] ongoing violent attack, absent highly unusual circumstances, the .stat-
ute could not require a bystander to do more than summon help from law enforcement. n221

Rhode Island enacted a very similar statute, with much more severe penalties, in reaction to the Big Dan's case.
n222 It currently states:

Any person at the scene of an emergency who knows that another person isexp ted to. or has suffered, grave
physical harm shall, to the extent that he or she can do so without danger or peril t< mself or herself or olhcrs, give
reasonable assistance to the exposed person. Any person violating the provisions this section shall be guilty of a petty
misdemeanor and shall be subject to imprisonment for a term not exceeding six rel) months or by a fine of not more than

five hundred dollars (S 500). or both. n223
Minnesota also enacted a statute very similar lo Vermont's Duty to Aid the Endangered Act in response to the Big
Dan's case. It states:

Any person at the scene of an emergency who knows that another person is exposed to or has suffered grave physi-
cal harm shall, to the extent that the person can do so without danger or peri! to self or others, give reasonable assistance
to the exposed person. Reasonable assistance may include obtaining or attempting to obtain aid from law enforcement
or medical personnel. Any person who violates this subdivision is guilty of a petty misdemeanor. n224

In 1991, Minnesota enacted a statute imposing a duty to render aid to shooting victims. It states:
[*73X]

(a) A person who witnesses the discharge of a firearm and knows or has reason to know that the discharge caused

bodily harm to a person shall:
(1) immediately investigate the extent of the injuries; and
(2) render immediate reasonable assistance to the injured person.

(b) A person who violates this subdivision is guilty of a crime and may he sentenced as follows:
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(1) if the defendant was a companion of the person who discharged the firearm at the time of the discharge, to im-
prisonment for not more than one year or to payment of a fine of not more than $ 3,000, or both;

(2) otherwise, to imprisonment for not more than 90 days or to payment of a fine of not more than 5 700, or both.

n225
"Reasonable assistance" is defined as "aid appropriate to the circumstances, and includes obtaining or attempting to
obtain assistance from a conservation or law enforcement officer, or from medical personnel." n226 The statute further

provides that:

It is an affirmative defense to a charge under this section if the defendant proves by a preponderance of the evi-
dence that the defendant failed to investigate or render assistance as required under this section because the defendant
reasonably perceived that these actions could not be taken without significant risk of bodily harm to the defendant or

others. n227

B. Duties to Rescue or to Summon Assistance Applicable Only to Crime Victims

1. Violent Crimes Generally

Wisconsin, also acting in the wake of the Big Dan's Case, n228 enacted a statute imposing a duty to rescue that ex-
tends only lo victims of violent crimes rather than endangered persons generally. It states "fajny person who knows that
a crime is being committed and that a victim is exposed to bodily harm [*739] shall summon law enforcement officers

or other assistance or shall provide assistance to the victim." n229 Certain limits on the duty imposed are enumerated:

A person need not comply with this subsection ifany of the following apply:
1. Compliance would place him or her in danger.
2. Compliance would interfere with duties the person owes others.

3. [Assistance is being summoned or provided by others. n230
These exceptions to the duly imposed are affirmative defenses for which the defendant bears the burden of persua-

sion. n231

There isone case report of a prosecution under the statute. n232 On January 14, 1992, Karie La Plante and her boy-
friend, Shelton Brooks, both twenty-one at the time, threw a party at La Plante's home. n233 A girl of fifteen named
Monica Hendy was in attendance, as was on. Tracy Moore. n234 Moore expressed lo La Plante an intent to physically
assault Hendy. Later, a scuttle ensued when Monica Hendy was fending off a male guest's unwanted advances. Moore
pushed Hendy outside. There, while La Plante watched, Hendy was fiercely pummeled by a group of seven assailants.
Ilendy's friend then helped her to a neighboring house and summoned assistance. n235

A jury convicted the couple under the statute and they were sentenced to probation, community service, and pay-
ment of a fine. n236 L.a Plante appealed. n237 Before the Wisconsin Court of Appeals, she argued that the statute was
unconstitutionally vague, but the court rejected this, finding that her conduct fell "squarely within the prohibited zone
the statute.” ti238 She next argued that [*740] the statute violated the privilege against self-incrimination, but the opin-
ion does not indicate what factual predicate she had for this contention, and the court rejected it, noting that she was free

to render assistance herself or summon it anonymously. n239

Hawaii has a similar statute, enacted in 1984, which provides:

Any person at the scene of a crime who knows that the victim of the crime is suffering from serious physical harm
shall obtain or attempt to obtain aid from law enforcement or medical personnel if the person can do so without danger
or petil to any person. Any person who violates this subsection is guilty of a petty mildemeanor. n240

There are no reported cases of prosecutions under the statute. The phrase 'scene of a crime’ lends itself to different
interpretations. Must one be at the scene when the crime is committed, or does it suffice to arrive some time after the
fuel and find the victim in distress'? Ifa crime victim wanders some distance front lhe place where he or she was at-
tacked before being discovered by potential rescuers, do the potential rescuers escape the obligation to summon assis-

tance because they never actually went to the crime scene?

2. Sexual Offenses
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In what can only be viewed as knee-jerk reaction to the Big Dan’s rape ease, n241 two stutes-Florida and Rhode Is-
land-enacted legislation requiring bystanders to summon police assistance when they observe a victim being raped.

Florida's statute mandates:
A person who observes the commission of the crime of sexual battery and who:
(1) Has reasonable grounds to believe that he or she has observed the commission of a sexual battery;

(2) Has the present ability to seek assistance for the victim or victims by immediately reporting such offense to a

law enforcement officer;
[*741]
(3) Fails to seek such assistance;
(4) Would not be exposed to any threat of physical violence from seeking such assistance;

(5) Is not (he husband, wife, parent, grandparent, child, grandchild, brother, or sister of the offender or victim, by

consanguinity or affinity; and
(6) Is not the victim of such sexual battery

is guilty of a misdemeanor of the first degree, punishable as provided in § 775.082 or § 775.083 n242

Clearly the drafters of this statute were trying to carefully specify and limit the obligation it imposes. The decision
to exempt family members of the assailant is questionable but understandable. The rationale for exempting family
members of the victim from having to report a rape in progress is much less clear. After the fact, when the crime is al-
ready committed, shame and sympathy with the victim's desire to keep quiet might motivate family members not to
report. But if persons are presently witnessing the ongoing rape of one of their own family members, their obligation to

summon assistance would be especially acute.

Rhode Island's statutory provisions are as follows:

Any person, other than the victim, who knows or has reason to know that a first degree sexual assault or attempted
first degree sexual assault is taking place in his or her presence shall immediately notify the state police or the police
department of the city or town in which the assault or attempted assault is taking place of the crime.

No person shall be charged under [the statute] unless and until the police department investigating the incident ob-
tains from the victim a signed complaint against the person alleging a violation of |the statute].

Any person who knowingly fails to report a sexual assault or attempted sexual assault as required under [the stat-
ute] shall be guilty of a misdemeanor and, upon conviction, shall be punished by imprisonment for not more than one
year or fined not more than five hundred dollars (S 500) or both. n243

[6742]

This statute is superfluous in light of Rhode Island's recognition of common-law misprision of felony, n244 its duty
to rescue statute, n245 and its other duty to report statute, n246 discussed above. There is no obvious reason why wit-
nesses who fail lo report a rape or attempted iape should be fined just as heavily and imprisoned twice »slong as wit-
nesses who fail to report a murder. Nor is it obvious why a complaint by a rape victim against malingering bystanders
should lead to a doubling of the maximum prison sentence to which the bystanders are subject for their dereliction n247
The statute also lacks a provision expressly suspending the duty when reporting would put oneself or other innocent
persons in danger. Whatever the substantive merits of laws iinpo. ing a duly lo report crimes, this particular statute is

surplusage and should he repealed.
VI. Comparing The Duty To Rescue With The Duly To Report

While a statute mandating rescue or the rendering of assistance connotes direct intervention in an emergency, per-
sonal intervention in an emergency situation will often carry some non-ncgligiblc risk of danger to the rescuer, and this
would be especially true in a ease of criminal violence. Therefore, in the case of an imperiled crime victim, the duty to
rescue and the duty to report largely overlap, both requiring that a rescuer or reporter summon assistance through offi-

cial channels. n248

1*743]
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In other contexts, the two duties do not overlap. Mandatory rescue and mandatory crime reporting have different
purposes. n249 A duty to rescue focuses on aiding victims in peril, with only an incidental focus on criminal perpetra-
tors. On the other hand, the duty to report crime focuses on apprehending criminal perpetrators with only an incidental
focus on endangered persons. Each duty has built-in limits that can yield paradoxical results, as can be demonstrated by
a couple of hypothetical examples.

Consider application of the duty to rescue lo the case of a passerby who sees an assailant attack a person on the
street. If the assailant severely wounded the victim but left him alive, the passerby would have an obligation to summon
assistance for the victim. However, if the assailant instantly killed the victim, as by decapitation, no duty to rescue
would arise for the passerby. Because the legal obligation entails rescuing victims and not informing on criminals, noth-
ing need be done for a victim who, being already dead, is beyond help.

Now consider the application of the crime reporting duty to a man on a hike in the woods with a cellular phone is
his hand. If this man watched another person being attacked by a malevolent stranger, he would be under an obligation
lo make a 911call and report the situation to authorities. However, ifthis same man saw a person suffering equally seri-
ous injury due to an attack by a wild animal or the falling of a tree, he would be free to callously ignore the person’s
plight, since no crime was being committed. n250

These examples might be dismissed as "classroom hypotheticals,” n251 but they are useful, because the duty to
render assistance to endangered persons must not be confused with the duty of witnesses to inform upon criminal perpe-
trators. The two obligations are conceptually distinct and it could be [*744] misleading to portray a crime witness re-
porting duty solely as a humanitarian imperative to assist crime victims. Crime witness reporting is more accurately
described as a duty directed at the apprehension of criminals. Its benefit to a crime victim under attack in the presence
of bystanders would be most welcome, but such benefit may be characterized as secondary to or derivative of the duty
to inform on a perpetrator. n252

The limits of mandatory crime witness reporting as a humanitarian tool is demonstrated with chilling clarity by the
Lcvick case from Washington state. n253 A crime witness reporting statute’s potential to bring timely assistance to
crime victims is a vital benefit, but it must be recognized that legislation of more general applicability is required if the
desired end is to wholly prohibit bystander indifference to persons in situations of peril.

With this caveat in inind, we turn to ihe merits of a crime reporting duty.

Vil. Policy Considerations Regarding Imposition Of An Obligatory Crime Reporting Duty On The Public Al Large

At this point, it should be clear that any discussion of imposing a general duty to report crime n254 cannot proceed
by listing the merits and demerits of such a duty. The arguments for and against a geneial crime reporting duty (herein-
after a reporting duty) will vary with the specific terms of the duty in question.

The laws and legislative proposals on the subject run the gamut. At one extreme, there is simple misprision of fel-
ony, which in its broadest formulation makes criminal any failure to report what one knows of a felony.

[*745]

The overbreadth of misprision is plain. n255 A reporting duty with such broad sweep as traditional misprision
would allow intolerable intrusions on personal liberty. n256 It would also give too much discretion to prosecutors, r.257
Even among proponents of the common-law crime or a comparably broad reporting duty, endorsements are something
less than ringing. n25S

At the other extreme, there is the Florida statute singling out the eyewitness to rape as having an obligation to
summon assistance while leaving the impassive eyewitness to murder or armed robbery unmolested. n259 The irrational

narrowness of this statute is even plainer than misprision's ovcrbreadth.

1*746]
Before deciding if imposing a reporting duly is wise, we must define the type of reporting duty for which we can
make the strongest ease. But another way, we must discern which soil of reporting duty is least objectionable.

Let us take as given that any acceptable reporting duty must be set forth in a statute enacted by the legislature or by
referendum. n260 since bringing forth the obscure and little-known common-law doctrine of misprision under a recep-

tion statute or state constitution's reception clause is patently unfair to a defendant. n26!
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As one commentator has observed, "[i]l is impossible to give statutory effect to the common-law crime of mispri-
sion without severely qualifying the elements of the offense.” n262 The drafter of the statute or referendum question
[*747] then has to decide what qualifications are in order. n263 One option is to make criminal liability turn on the
defendant's subjective intent. Bishop’s suggestion that an evil intent be made a part of misprision n264 hardly seems a
workable standard for fixing criminal liability for an omission. The intent behind an affirmative act can be the most de-
cisive factor in determining the actor's culpability. Intent distinguishes murder from manslaughter and manslaughter
from negligent homicide. n265 Yet, "[flormulac that pass muster in determining the liability of one who engages in a
dangerous course of conduct are not always suited to crimes of pure omission.” n266 An open-ended inquiry into why a
defendant chose not to report a crime is likely to be inconclusive. And prosecutions that target only those who have
some demonstrably malevolent purpose for remaining silent will not affect those who neglect to report a crime out of
sheer apathy or indifference. Making willfulness a requirement for conviction is unhelpful. While it is intuitively obvi-
ous that "silence should be a willful act since criminal punishment for mere negligence seems 'too harsh for man,"" n267
anyone who actually knows of a crime but freely chooses not to report it is being willful in the literal sense of the word.
n26S Excusing 'mere negligence' in failing to report isjust another way of saying that failing to delect a crime or a
means of revealing it is not in itselfcriminal. If by 'willful' one means consciously hoping that one's silence will allow a
crime to go undetected, 'willfulness' is just another synonym for ‘evil intent.'

In delimiting an individual's duty to report crime, a statute should focus on concrete actions rather than subjective
intentions. The citizen is entitled to a definite statement of what is required of him or her. n269 Specifically, the citizen
should know (1) under what circumstances a duty to report a crime arises and (2) what actions will suffice to discharge

the duly. n270

However phrased, any statute imposing a mandatory reporting duty will bear analogy to common-law misprision of

felony. To violate the law, one [*748] would have to know of a crime, then fail to take a reasonable opportunity to

disclose it to the authorities. n271

A. The Knowledge Requirement

What sort of knowledge or information must one have before being obliged to go to the police? The objective, 'rea-
sonable man' standard articulated by Lord Denning in the Sykes case n272 is indefensible. An obtuse or limited individ-
ual who perceives no wrongdoing where a reasonable person would know a crime had been committed deserves no pun-
ishment. Blame attaches to one who actively imposes on another with one's ineptness or stupidity, but a person who
cannot conform his behavior to the standard set by reasonable persons should at least be free to keep to himself. One
commentator has suggested borrowing the subjective standard of knowledge applicable to the crime of receiving stolen

property:

Under this standard a defendant would have sufficient knowledge for a conviction of misprision if he either: (1)
knows that the crime is committed, (2) believes that a crime was committed, or (3) has his suspicions definitely aroused
and refuses to investigate for fear he will discover that the crime has been committed. n273

P. R. Glazebrook's critique of this approach (made in reference to the Syncs case but applicable to any reporting
duty) is hard to gainsay:

It is not very helpful simply to refer to the crimes of the accessory alter the fact or the receiver of stolen property,
where knowledge of the commission of a felony is an ingredient, for (hey concern positive acts, and it is, no doubt, rea-
sonable to require a person who suspects that something is wrong to inquire further before embarking on some course of
conduct, and to hold that he fails to do so at his peril. If this rule is applied to misprision two duties arc imposed: a duly
to disclose knowledge of a felony, and a duty also to make inquiries to resolve a suspicion concerning a felony. Are the
English to become a nation of detectives as well as a nation of informers? n274

[*749]

In defining the knowleJgc requirement, a drafter could attach a reporting duty to any one of numerous gradations ol
certainty. The state statutes mandating duties to lescue endangered persons or report certain violent crimes have limited
the obligation imposed to persons who actually witness a crime or emergency. Adopting this simple, bright-line stan-
dard would avoid the need lot a searching inquiry into what a defendant knew or when he knew it. Axiomaticnlly, one
who actually witnesses the commission of a crime has the most incontrovertible first-hand knowledge of it. n275 Com-
mentators proposing misprision-like statutes have embraced this approach to the knowledge requirement. n276 How-
ever. at least one writer has criticized it, saying it is myopic and "creates an unnecessarily narrow approach to the crime

reporting duty." n277
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Of course, il stands to reason that one who learns of a crime without witnessing it usually does so through commu-
nications with a victim, a perpetrator, or a witness to a crime. Any acceptable reporting duty should exempt crime vic-
tims, n278 and if a victim chooses not to notify authorities, [*750] penalizing another tor respecting the victim's choice
would be unduly harsh. If a perpetrator confides in an individual, applying the reporting duty to the individual puts him
or her in the highly ambivalent position of the informant who betrays another’s trust. n279 If the reporting duty arises
every time one gets second-hand information about a crime, witnesses already under the onus of the duty would be able
to extend it lo others at will without limit. n280 The reporting duty would become a contagion.

None of these considerations is dispositive. One can imagine situations in which extending the reporting duty be-
yond witnesses would yield extremely desirable results. n231 But it is far fiom clear that the incremental benefits gained
by extending the reporting duty beyond witnesses outweighs the benefit of having a fixed and certain rule making first-

hand knowledge of a crime a prerequisite of the duty. n2S2

B. The Crimes Covered

An acceptable crime reporting statute should specify which crimes arc covered by the duty. Whether a crime should
be covered by a duty-to-report law largely turns on the gravity of the crime. n2S3 The overreaching ofa rule [*751]
requiring that all felonies be reported is manifest. n284 Currently, the demarcation of felonies from misdemeanors docs

not separate consistently major from minor crimes. n285

A number of methods for narrowing the scope of crimes that must be reported are plausible. One writer offering a
proposed statute adopts the 'seriousness requirement' posited by Lord Denning in the Sykes case. n2S6 The reporting

duty would apply to:

[Alny crime which is punishable by more than one year in prison and of such a nature that a reasonable person in
the same circumstances would know it to be a serious offense. This includes, but is not limited to, Murder, Robbery.
Rape, Assault arid Battery, Burglary and Auto Theft in all their degrees. n287

[*752]

Certainly the crimes enumerated are nut trivial, but. in deciding whether a person knowing of other crimes should
be penalized for pure inaction, it would be desirable to have a method more structured than a wide-open inquiry into the
seriousness a hypothetical reasona, ** person would ascribe to the offense under a given set of circumstances. One's
views on personal privacy, recreational drug use, or civilian gun ownership can vastly influence the seriousness one
would attach to certain felonies, and reasonable persons can have radically different views on such matters. Another
writer has acknow ledged that society is constantly creating laws that large segments of the population dislike (such as
alcohol prohibition and marijuana prohibition) and making the reporting of violations of those laws mandatory would he
"demanding too much and would clearly be disregarding human nature." n2S8 As a solution, he proposes limiting the
reporting duty to those crimes which were designated as felonies by the English common-law: murder, mayhem, arson,
rape, robbery, burglary, larceny, prison breach, and rescue of a felon n289 Of course, a rule mandating the reporting of
every felonious larceny would be severe. The writer suggests further limiting the reporting duty "to crimes which are so
serious that a reasonable man would consider it his duly to inform the police.” n290 But again, this notion of seriousness
is a very fluid standard by which tojudge the inaction of a person having knowledge of the commission of one of the
enumerated crimes. In case of larceny, what factors, besides the value of the article stolen, must he considered? Does it
matter that the thief was very young or desperately needy? Is stealing a given amount from a very wealthy victim any
less serious than stealing the same amount from a very poor victim? These are questions upon which 'reasonable men'
can differ. Other commentators have espoused limiting the reporting duty to crimes of the utmost gravity, n291 as spe-

cifically enumerated in proposed statutes. n292

[*753]

If there is to be a reporting duty at all, there can be little controversy about applying it to violent crimes that pose a
significant danger of causing serious bodily injury to innocent persons. Extending the duty to report to property crimes
is more debatable. n293 On the one hand, certain property crimes, like burglary and auto theft, can create serious
breaches of the peace and easily precipitate physically dangerous situations (i.e., armed confrontations, high-speed pur-
suits). On the other hand, the problem of delineating the serious from the trivial properly crimes with any comfortable
degree of precision is probably insoluble.

Once a duly to report arises, a citizen needs to know how it can be discharged. The citizen should have the maxi-
mum flexibility consistent with the purpose of bringing the crime to the attention of the authorities rapidly.



Page 20
41 Brandeis L.J. 697, *

C. 'limcliness of a Report

Time isof the essence in efforts to apprehend criminals, and in the case of a violent crime in progress, a timely re
port can rescue the victim from injury or death. It is hard to improve on statutory provisions that a crime be reported as
soon as "reasonably practicable” or "reasonably possible.” n294 Requiring notification "immediately"” ignores that im-
mediate notification is not always feasible. n295 A specific time limit, such as requiring one to notify police "within
twenty-four hours of [a crime's] commission,” n296 would permit inexcusable delay.

Naturally, an individual should not ire obliged to report a crime until such report can be made without endangering

himselfoi other innocent parties. n297
[*754]

D. Party Notified

The ubiquitous 911sys'em greatly simplifies the task of notifying authorities of a crime or other emergency by
telephone. n298 A report given to police or fire department personnel, rescue workers, or other persons in a similar offi-
cial position of authority, personally or through a 911dispatcher, would fulfill the reporting duty. n299 In addition, no-
tice to a security guard, store detective, ot any other person reasonably perceived as responsible for safety and security

on certain premises shouiJ suffice to discharge a reporter’s duly, n300

E. Content of a Report

Whether a statute requires one to report a crime, n301 to report one's knowledge of a crime, nJI»2 or to report "ail
facts in relation to a crime,” n303 the information needed by police remains the same. They need to know the nature oi
the crime and the place of its commission. In solving the crime, an identification or reliable description of the perpetra-
tor and victim is useful, but will not always be available. The making of a timely report that contains this basic data is
the end point of a citizen's action in compliance with his or her [*755] reporting duty. The advantage society gains
from having mandated such action largely depends on the response of the authorities receiving the report. n304

F. Attempt to Report

Currently, only Washington's crime reporting statute expressly provides that the reporting duty is met by an attempt
to provide public officials with notice of a crime. n305 In all fairness, one who makes a bona fide attempt to comply
with a reporting duly should not be found in dereliction of that duty if notice is not actually received by authorities.

n306

(i. Exemptions
Apart from v "ms and persons shielded by the privilege against self- incrimination, who should be exempt from
the reporting duty. Commentators tend to locus on how a relationship with the offender affects the obligation [*756)
to report. -i307 but a relationship with the victim can also affect the moral obligation to report a crime. n30S A reporting
duty drafted to protect relationships traditionally recognized as confidential (attoincy-elient, doctor- patient, clergy-
pemtent, counselor-clicnt, husband-wife. etc.) will avoid much hardship and conflict of loyalty, hut will leave vulner-

able other important relationships (such as those between siblings, friends, lovers).

Problems of privileged or otherwise confidential relationships impinged on by a reporting duty are most acute when
a person is required to betray the trust another puls in him or her as a confidant. By limiting the duty to report to those
who actually witness the commission of a crime (as opposed to extending it to anyone who learns of a crime), most of
these problems can be avoided altogether. A rule that people must repoit crimes that occur in their presence docs not
implicate private communications. This in itself is a powerful reason for limiting the reporting duty to witnesses of the

crime's commission
A crime repotting law dratted to meet all of the considerations advanced above would closely resemble Washing-
ton's crime reporting statute. That kind of lucid, specific statute avoids most of the ovcrbrcadlh and vagueness charac-

teristics of traditional misprision of felony. n309 Further, by limiting the scope of die duly to report violent crimes, the
potentially intrusive and overbearing applications ol traditional misprision are- largely obviated.

If wc lake the American misprision cases discussed abov .and lor those about which wc have sufficient facts con-

sider how they would turn out under a 1*757) crime reporting statute similar to Washington's, wc can see that the re-
sults would Ik quite tenable. Naturally, those shielded by the privilege against sclf-incmnination (Lopes, n310 Ward-
low, nil | Conquest nl 12) would remain so Mrs Biddle would have to report the armed robbery site saw, ' it only
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when it was safe to do so. n313 Ms. Michaud could not be prosecuted for failing to report adultery. n314 nor could Mr.
Holland for being silent as to marijuana possession. n315 Mrs. Pope, ifshe was too scared to rescue little Demiko, could
be expected to leave and seek help. n316 Mr. Carson would have a duty to report having witnessed a murder. n317
Stitchtcnoth, having gotten a responsible person to notify police of the crime he witnessed, would have discharged his

duty. n31S

VIIl. Empirical Cases

Three times in the past half-century, the issue of affirmative rescue or reporting duties has exploded into the pub-
lic’s attention. Each case has involved an extremely violent sex crime committed in front of strangers to the victims.
These cases have achieved such prominence in the debate over affirmative rescue and reporting duties that they merit

individual consideration.

A. Catherine Genovese's Murder

Catherine ("Killy") Genovese, twenty-eight years old, was returning to her home in tiie Kcw Gardens section of
Queens, New York, in the early morning hours of Friday, March 13, 1964, when she was attacked and killed by a slen-

der, soft-spoken clerical worker named Winston Moseley. n3!9

[*758]

Genovese parked her ear in a lot near her apartment and got out when Moseley, who had been following her vehi-
cle, gave chase on foot, caught her, and stabbed her in her back with a hunting knife. n320 Her screams for help awoke
neighbors, who (licked on lights and looked out on the street to sec Moseley standing over Genovese on the sidewalk.
n32l From an apartment window, a man yelled at Moseley to leave his victim alone. n322 Moseley did not quite under-
stand what was said, but decided to run back to his car and move it around the corner of the next block, where he waited
about ten minutes. n323 Meanwhile, Cenovcse went to the opposite side of buildings on the street, leaving sight of the
first witnesses, and was seen by nr mcr witness, slipping into an apartment foyer a few doors down from her own.
where she collapsed at the bom ,n of the stairs. n324

Moseley, having heard no commotion and confident that no one was summoning help, put on a different hat and re-
turned for his victim. n325 The first witnesses saw him return, but still did nothing. n326 He finally found Genovese in
the apartment loyer. slashed her throat to siilie her cry. viciously stabbed her, and sexually assaulted her orally. n327
Persons in the apartments at the top of the stairs did not report the commotion. n32X One man, peering out of his door-
way. got a glimpse of the grotesque scene n329 (though he later denied it to police). n330 Moseley (led n331and this
man. after much deliberation and delay, called police [*759] from another person's apartment. n332 Police arrived af-
ter two minutes, but Genovese died before reaching the hospital. n333

Police and reporters who interviewed the witnesses to the crime never got meaningful answers when they asked
why no one called the police. n334 Perhaps a known legal duly to summon police would have motivated at least one of
the witnesses to do so. n.335

Moseley was apprehended in less than a week n336 and convicted of Genovese's murder on June 8, 1964. n337

B. The Rape at Big Dan’s Tavern

On the evening of Sunday, March c. 1983, a twenty-two year old mother of two n33S entered Big Dan's Tavern, a
bar, in New Bedford, Massachusetts. n33) The milieu seemed hospitable enough while she ordered a drink and chatted
with others m the bar. n340 Just as she v as about to leave, however, the situation turned ugly; she was seized by a
group of male customers, luulcd onto a pool table, and savagely raped. n341Contemporaneous accounts of the incident
appearing in the press described a sickening mob dynamic in which the other men in the barroom became enthused
spectators to the crime, cheering and [*760] applauding the perpetrators in llugrante delicto. n342 The victim finally
csl 'oed and was rescued by the occupants of a passing vehicle. n343

Six defendants were brought u» trial in ihe nearby town of Pall River. ti344 The proceedings were televised. nJ45

l,our ot the accused were convicted of aggravated rape and two were acqui red. n346

Discrepancies and lacunae in the trial testimony left open some pressing questions about the true actions of by-
standers at the scene. n347 The victim and some witnesses recalled hearing men shouting "Do it!," but the record never
fully bore out the initial accounts of an acclamatory throng alavistically savoring the attack. n348 Still, "the existence of
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acrowd was never disproved” n349 and depictions of the incident as a ‘spectator rape' inspired a handful of states to

enact rescue or reporting laws. n350

[*761]
The case generated a blizzard of newsmecdia attention and caused a furor of controversy in New Bedford’s Portu-
guese community so intense that the victim relocated to Florida, where she met an untimely death in a car accident.

n351

C. The Sherrice lverson Murder

Recently, an especially disquieting case of ...urder and child molestation in Nevada has, once again, focused public
attention on the issue of affirmative duties to report crime or rescue endangered persons, and, in a few jurisdictions,
inspired efforts by lawmakers to enact crime witness reporting legislation. n352

The crime occurred in 1997 over Memorial Day weekend at a Nevada casino. n353 David Cash and Jeremy Stroh-
meyer, two high-school seniors from Long Beach, California, took a trip to Primm, Nevada, with Cash's father. n354 In
the early morning hours of May 25, Cash and Strohmeyer were together in the video arcade of tho Primniadonna Resort.
n355 Strohmeyer was chasing about with some younger children. n356 At one point, he followed a seven-year-old girl
[*762] named Sherrice Iverson into a ladies’restroom, and was in turn followed by Cash. n357

Inside the restroom, Sherrice unexpectedly delivered a trifling blow to Strohmeyer with a small plastic "wet floor"
warning sign. n35S Strohmeyer reacted by grabbing Sherrice and carrying her into one of the toilet stalls. n359 Cash
went to the adjacent stall and peered over the partition at Strohmeyer restraining Sherrice with his hands on her waist
and mouth. n3G0 Strohmeyer threatened to kill Sherrice if she was not silent. n361 Soon thereafter, Strohmeyer sexually

molested Sherrice and strangled her to death. n362

The particulars of Strohmeycr's predation are appalling, but it is the behavior of David Cash that the public found
most shocking. n363 Cash and Strohmeyer gave different accounts of what Cash did after seeing Strohmeyer restrain
and threaten Sherrice in the bathroom stall. Cash maintains that he tried unsuccessfully to signal Strohmeyer lo leave
with him. then walked out by himself before Strohmeyer inflicted any physical harm on the child. n364 When Stroh-
ntcyer later rejoined Cash, he confessed to how he had molested and killed the girl. n365

Strohmeycr's account, on the other hand, implicates Cash in witnessing the molesta':on. Strohmeyer contends that
he brutalized and defiled Sherrice in a blind fury. n366 By the time he came to his senses, Sherrice was near death. n367
|*763J Mortified, he inflicted the coup de grace on her by strangulation, then rejoined Cash in the arcade. n368 It was
Cash who told Strohmeyer how he had watched Strohmeyer sexually assault Sherrice, n369 actions about which Stroh-
meyer disclaims any independent recollection. n370 According to Strohmeyer, Cash was actually congratulatory to-

wards him and conveyed taking a vicarious pleasure in the crime. n371
The two young men returned to California with Cash's father. n372

Cash's exact actions probably will never be known with certainty, and Strohmeycr's amnesia might be dismissed as
self-serving, hut two young men vscll acquainted with Cash and Strohmeyer have stated that Cash privately admitted to
watching Strohmeyer digitally penetrate Sherrice. n373 On any view of the facts. Cash's behavior provided strong grist

to the advocates of affirmative reporting and rescue duties n374

IX. The Filth Amendment Problem

In each of the empirical cases discussed above, onlookers failed to summon assistance in a timely manner for a
crime victim, resulting in tragedy However, in each case, these same onlookers ultimately piovidcd crucial information
to authorities when compelled to do so. Ironically, their belated disclosures [*764] proved instrumental in bn iging to
justice the assailants of the victims they failed to help. It is a further irony that, if these onlookers had been subject to an
affirmative reporting or rescue duty when they failed to summon assistance, their usefulness as witnesses may have

been fatally compromised.

To wit, in the Genovese case, police investigators collated thirty-eight descriptions of the killer from the eyewit-
nesses who were willing to talk. n375 The end product was quite vague, n376 but, despite its imprecision, itcucd detec-
tives when Winston Mosley Brown was arrested for an unrelated burglary. n377 Once interrogated, he placidly con-
fessed lo a series of crimes, including the murders of Genovese and another woman. n378 In the Big Dan's case, the
tavern's bartcndci look the stand and described the rape which lie had witnessed without interceding, anil his testimony
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lent invaluable corroboration to the fiercely calumniated victim's account of events, even though defense attorneys im-
pugned his credibility by portraying him as "prone lo hallucinations and speaking to ‘devils."' n379 In the Iverson case,
David Cash was deliberately unhelpful to Sherrice Iverson and those trying to apprehend her killer, yet he willingly
gave detailed testimony to a Nevada grand jury - testimony that depicted Jeremy Stronmeyer as a lucid, purposeful

murderer. n380 This testimony tended to undermine Strohmeycr's description of himself as a delirious, drug-addled
berserker at the time of the murder. n381

What would have happened if these witnesses were subject to the mandate of a duty-to-rescuc or duty-to-report
statute? Fear of criminal liability could (*765] have silenced more of Kitty Genovese's neighbors when police caine
knucking. Assurances of immunity, if necessary to elicit testimony from the bartender al Big Dan's, could have further
tainted his credibility in the eyes of jurors. n3S2 And David Cash could have been less forthcoming before grand jurors
in Nevada if he was not so confident that his heartless indifference to little Sherricc’s fate was beyond the reach of'he
law. In each event, efforts to capture, indict, convict, or sentence the perpetrators of the crimes witnessed may wel have

suffered.
Herein lies the most subtie-and the most Jamning-defect in a crime reporting duty: whenever a person fails initially
to discharge that duty, the information the person has about the crime becomes self-incriminating information. n383

Derelict witnesses may be inhibited from coming forward or from giving truthful information n384 or. on the advice of

a lawyer, may demand a formal grant of immunity. wh> would compromise the credibility of their testimony. n385

Hence, the suggestion that duty-to-report laws be used as leverage to obtain testimony from reluctant witnesses is
flawed. n386 It could have just the opposite 1*766] effect, giving the malingering bystander both the motive and the
means to later withhold information about crimes witnessed but not promptly reported. n387 This costly drawback to

rescue and reporting legislation must be weighed carefully against its benefits.

X. Conclusion
The author concludes that the benefits to be gained from a well-crafted, properly enforced, and widely publicized
crime reporting duty outweigh any attendant drawbacks, including the fifth amendment problem.

There are considerable benefits we might associate with an affirmative crime reporting duty. One benefit is impos-
ing sanctions on persons who shiik the duty, thus abridging the impunity enjoyed by 'bad Samaritans' to the undying
frustration of individual crime victims and society as a whole. This 'punitive' benefit comports with theories of criminal

sanction that esteem [*767] retribution against lawbreakers and denunciation of lawbreakers on behalfof the law-

abiding community. n38S

Another benefit is to be gained by motivating persons to act in compliance with the crime-reporting duty, thereby
improving the chances lor apprehension of criminals (and, to some extent, assistance of crime victims). This 'practical’
benefit comports with theories of criminal sanction that emphasize the empirical or utilitarian advantages of penalizing

lawbreakers. n389

A. 1 he Punitive Benefit

As to the first benefit, punishing the execrable conduct of bad Samaritans like David Cash fits well with current
norms of justice and right. For obvious reasons, however, it is much more important to incapacitate and bring to justice
the offenders who actually commit violent crimes than it is to punish passive, unhelpful witnesses to those crimes. The
punitive benefit alone is not enough to offset the drawbacks of a reporting duly, especially Ae potential sclf-
inerimination obstacles to extracting information from individuals who malingered while witi cssing a crime.

B. Ihe Utilitarian Benefit

The second bencfit-that of motivating good civic bchavior-is more compelling. A clear mandate of the criminal
law, once known, reasonably may be expected to influence a bystander faced with a decision about whether or not to
notify authorities of a serious violent offense .’gainst another person, and the bystander’s instinct to remain uninvolvcd
may be counterbalanced by the desire not to run afoul of the law. The law's power to influence prompt reporting by
crime witnesses llls under the rubric of'general deterrence.’n390 In turn, ifcompulsory crime reporting has the desired
effect, violent criminal assailants [*768] will be removed from society more efficaciously, thus furthering the goal ol

perpetrator incapacitation, n391

We might summarize this utilitarian justification for a crime-reporting statute by saying that general deterrence of
bystander inaction is the immediate goal, while incapacitation of violent criminals is the ultimate goal. Our society's
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actual experience with mandatory crime-reporting statutes is very limited, and what experience it has is not terribly en-
couraging, so these goals are open to criticism for being infeasible or, at best, highly conjectural. Our society will not
really know how attainable these goals arc until it makes concerted effort to achieve them- something it cannot be said
to have done at present. After lengthy consideration of the matter, as reflected in this Article, the author is persuaded

that such an effort is now very much in order.
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n4 Note, Recent Case. S U. Chi. L Rev. 338. 339 (1941) ("[Al positive duty is placed on the citizen to re-
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acrime ...."): Recent Decision, 32 Vo. L Rev <’J. 170 (1945) ("[AJIl that was necessary lo constitute the
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Third Part of the Institutes of the Laws of England, 139-140 (6th cd. 1680) ("(Cloncealmcni or not discovery of
felony ... [I)n case of treason, whether the treason be by the Common Law, or Statute, the concealment of it is
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n9 Biddle, 124 A. 804.

nlQ Wayne R. LaFave & Austin \V. Scott. Jr., Substantive Criminal Law vol. 2 § 6.9(b) (19S6); Rolin M.
Perkins & Ronald N. Boyce, Criminal Law, 572-73 (3d cd. 1982).
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P. R. Glazcbrook, Misprision of Felony-Shadow or Phantom?, 8 Am. J. Leyal llisi. 189, 194 (1964) ("In the
fourteenth and fifteenth centuries, then, misprision used in the wider sense, was one of a handful of words de-
scribing crimes less than felony-a category for which there was no one accepted name.").
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enacted that 'concealment or keeping secret of any high treason be deemed and taken only misprision of trea-

son."").

nl5 Dale W. Broeder, Silence and Perjury Before Police Officers, 40 Neb. L Rev. 63. 66(1960); Glaze-
brook, supra note 11, at 197; Norvall Morris, An Australian Letter [19551 Crim. L Rev. 290, 292 (1955); Recent
Case, supra note 4, at 34U-41. The Norman conquest was a major impetus for the development of a system of
communal responsibility to suppress crime. See Broeder, supra at 66; Recent Case, supra note 4, at 340-41,

nl6é Heyman, supra note 6. at 685 (footnote omitted).
nl7 See Black's Law Dictionary 1655 (4th cd. 1968).
n1S Sec Recent Case, supra note 4, at 341.

nl9 See Black's Law Dictionary, supra note 17, at 874,

n20 Broeder, supra note 15, at 66; Recent Case, supra note 4. at 341. The General Eyre, a group of itinerant
justices, penalized laxity in law enforcement duties. Recent Case, supra note 4, at 341.

n21 Glazcbrook, supra note 11, al293. "In addition, the mediaeval authorities also readily recognized that a
presumption of guilt or complicity arose whenever a person knew of an offence and did not take steps to have
the offender apprehended.” Id. al 199

n22 See id. at 199, 201-03; Heyman, supra note 6, at 687. The hue and cry is defined as being "(i]n old Eng-
lish Law, a loud outcry with which felons (such as robbers, burglars, and murderers) were anciently pursued, and
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n23 Glazebrook, supra note 11, at 199, 203-04; Heyman, supra note 6, at 687, Powers of private arrest were
broad. Recent Case, supra note 4, at 3-11.

n24 Glazebrook. supra note 11, at 199-203. Heyman, supra note 6, at 687.
n25 Broeder, supra note 15, at 66-67; Recent Case, supra note 4, at 340.

n26 P. R. Glazebrook, 1low Long. Then, Is the Arm of the Law to Be?, 25 Mod. L. Rev. 391 ot 306-07
(1962) (Noting that at the time the House of Lords heard the ease of Sykes, misprision of felony was "an offence
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n27 Broeder, supra note 15. at 65 ("(Distinguished common law commentators ... unqualifiedly asserted
that a simple failure without any ulterior purpose to disclose another's felony to the authorities was punishable as
acommon law misdemeanor-known as misprision of felony -and that it was a misdemeanor even to stand by and
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markable.") (footnote omitted).
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n30 Sykes, [19621 App. Cos. 528. 529-40.
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n33 See id. at 290,
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n60 See supra notes 39-40 and accompanying text.
n6l See Sykes, (1962] App. Cos. 528, 562-63, 569-72.
n62 See supra notes 45-47 and accompanying text.
n63 Sykes. (1962] App. Cas. 52S, 563-64.
n64 See id. at 563.
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n66 See id. al 563-64.
n6é7 Sec id.
nésS Id. at 564.
n69 See id. at 569.
n70 Id.
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n72 See iu.

n73 Id.
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n75 Seen/, at570-71.

n76 Id. at 571. Note that the words 'actually known' suggest a subjective standard of knowledge, which
would be different from the objective 'reasonable man' standard posited by Lord Denning. Sec supra note 6-1 and

accompanying text.
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n78 Sec id. at 572-73. Sir Basil Nield, in his summing-up to the jury [at Syke's trial], incorporated in his
definition of misprision of felony the conception of deliberate concealment which would sugg .at that the con-
cealment must be wilful. There is, in my opinion, no sufficient justification in the authorities for limiting the of-
fence in this way. The offence consists in a mere omission to disclose the felony. Id. at 573. Also, Lord God-
dard, in rejecting dictum in a previous case suggesting concealment must be for the benefit of the concealer to be
misprision of felony, stated "it matters not what induces the concealment...." Id. at 569-70.

n79 See J. W. Cecil Turner, Russel on Crime 171 (12th cd. 1964); Allen, supra note 3, at 55-61; Olive
Wood, Misprision of Felony, 4 Sydney L Rev. 302. 303-07 (1963); Case and Comment, [1961J Crim. L Rev.
714. 715-17 (1961); Glazebrook, supra note 11; Glazebrook, supra note 26. But see George Goldberg, Mispri-
sion of Felony: An Old Concept in a New Context, 52 A.1).A. J. 148(1966).

n80 J. C. Smith & Brian Hogan, Criminal Law 26, 165 (7th ed. 1992).

nSl In response to efforts to impose a legal obligation of bank employees to report suspected money laun-
dering, Derek Wheatley, a lawyer for British banks, has advocated resurrecting misprision of felony, thereby
imposing a general duty to report crimes, instead of putting a special onus on banks. Derek Wheatley, QC, A
Crimcwatch by Banks. Financial Times, Dec. 11, 19S6. at 8§ 1 p. 16; Frances Gibb, A Word in Your Ear About

Fraud, The Times, Apr. 5, 1994, at 34 (Features section).
n82 67 Va. (26 Gratt.) 952.

n83 Sec id. at 961-62.

n84 Id. ut 961. By 'concealing the felony' the court apparently meant "failling| ' >make it known to the

proper authorities ...." Id. ut 957.

n85 67 A. 533 (Vt. 1907). The facts of th- case are not stated in the opinion. The court sustained the defen-
dant's demurrer to the prosecution's information charging misprision of felony but n minded because it was

amendable. See id. at 534.

nS6 "Intent. - it would seem in principle that the Intent, motive prompting neglect )fa misprision should be
in some form evil as respects the administration ofjustice; for example, to prevent tl e jffendcr's punishment, or
to withhold due aid from the government... |T|hc suggestion of this section does n t uobably admit of being

made precise." Bishop, supra note S, at § 721.a (9th cd. 1923).
nS7 State v. Wilson, 67 A. 533 at 534 (Vt. 1907) (citation omitted/.

1188 124 A. 804 (Del, 1923). Delaware has since abolished common law crimes, h reby rendering the deci-
sion of the case nugatory. Del. Code. Aim. tit. 11, § 202 11995)

n89 See Biddle, 124 A. at 804-05.

n90 Id. at 80S. The language of the instruction embraces an obsolete or erroneoi s otion that the defendant

had an obligation to try lo stop the felony personally. See supra notes 6-10 and accoi ip nying text. Under the
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circumstances described in the case, this would hardly seem a realistic option for a lone female. Cf. supra note

27 (quoting Broeder).

n91 Compare Jack Wenik, Forcing the Bystander to Get Involved: A Case for a Statute Requiring Witnesses
to Report Crime, 94 Yale L. J. 1787, 1793 n.46 and accompanying text (19S5) 'suggesting Biddle requires more
than a simple failure to report) with John H. Hare, Criminal Law, 33 S.C. L Rev. 53, 68 n.92 and accompanying

text (1981) (citing Biddle as a case that did not attempt to Lrnit the scope of the crime).

n92 People v. Lejkovitz, 293 N.W. 642, 643 (Mielt. 1940). The defendant had pled guilty to failing to dis-
close his knowledge of an armed robbery. See id. at 643-44. For discussion of the case, see Recent Case, 54
Hatrv. L Rev. 506(1941) (approving the result) and Recent Case, supra note 4 (discussing history of misprision
and suggesting that recognizing the crime would further the ends ot criminal justice).

n°3 Lejkovitz, 293 N.W. 642, 643 (1940). The majority opinion also quoted relevant paragraphs from Coke's
Third Institutes and posited that concealment as he used it "means something more than mere silence or failure
to disclose, unless such, in purpose, is in aid afan offender and of such nature as to constitute one an accessory

after the fact.” Id.

n94 See id. at 643-45. The dissenters would have held mlsprisian good law until the legislature said other-
wise, but would have let the defendant withdraw his guilty plea and have a trial on remand.

n95 61 N.E.2d 849 (Mass. 1945). For a discussion of the case, see Recent Decision, supra note 5, at 172
(approving of the practical result of the case but stating that "the court. . should have taken a more definite

stand and rejected misprision of felony as acrime today.").

n96 See id. at 849-50.

n97 Sec id. at 849. Pena and Lopes werejointly indicted and were both lound guilty.

n9S Sec id. at 852.

n99 Id. at 851-52 (citation omitted). To tins day, adultery is a crime in Massachusetts, punishable by up to
three years in prison or a S500 fine. Mass. Gen. Ltm Ann cli. 272, § 14 (West 2000). The Supreme Judicial
Court of Massachusetts upheld the statute as constitutional as recently as 1983. Commonwealth v. Stowcll, 449

N.E.2d 357 (Mass. 1983).

nlOO 217 A.2d 432. The opinion does not relate the facts of the case.

ti101 Sec id. at -/J3(R.l. 1966).
nl02 302 So. 2d 806 (Fla. Hist. Ct. App. 1974). For a discussion of the case, see Michael Kelly, Misprision
ol Felony Not a Crime in Florida, 30 U. Miami L Rev. 222 (1975) (disapproving the reasoning and result of the

court's opinion).

n 103 "This very case, in fact, serves well to illustrate the potential mischief of the charge and the possible
discriminatory, oppressive or absurd rest 'ts thereof." Holland, 302 So. 2d 806. 809.

nl04 Sec id. at 807-08.
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nl05 Id. at 807 (footnote omitted). The court also stated "(w]e are unable to agree with the course followed
in Wilson [adding a requirement of evi! intent to the crime] because we think we should not alter the elements of
common law misprision merely to make it coalesce with Florida law." Sec id. at 810 (citations omitted) (foot-

note omitted).
nl06 See id. at 808-09.
nl07 Id. at 810.
n!'08 Id. at SOS.
nl09 Id. at SIC
nl 10 Id.
nl 11 396 A.2d 1054 (Md. 1979).
nl 12 See id. at 1058-59. The children soon left the house.
nl 13 See id.
nl 14 Id. at 1059.
nl 15 See id. at 1058-60.
nl 16 Id. at 1060.

nl 17 Sec id.

nl IS See id. at 1057. Norris, charged and tried separately, was bund not guilty by reason of insanity. See
id. at 1058 n.4.

nl 19 Sec id. at 1057, 1074.
nl20 See id. al 1068.
ml121 Sec id. at 1058.

n122 Sec id. at 1070.

nl23 See id. at 1069. In this, Pope differs from Lejkovitz and Holland. People v. Lejkovitz, 293 N. IV. 642 at
642 (Mich. 1946) (stating "There is not now and never lias been such a substantive crime in the state of Michi-
gan" and it was not adopted by the reception clause in the stale constitution) (emphasis added); Holland v. Stale.
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302 So. 2d S06 or 810 (Fla. Dist. Ct. App. 1974) ("misprision of felony has not been adopted into, and is not part

of, Florida substantive law.") (emphasis added).
nl24 See Pope, 396 A.2d at 1054.

nl25 See id. at 107S.

nl26 See id. at 1074 ("Glazebrook ably refuted Sykes, and we borrow extensively from him ").

nl27 Sec id. at 1074-7S. These include the crime's overbreadth, the arbitrariness of the distinction between
misdemeanor and felony, and the vag.ieness of the requirements of knowledge and disclosure.

nl28 See id. at 1077-78.

n129 Id. at 1078 (footnote omitted).

n130 262 S.E.lId 918 (S.C. 19S0). For a discussion of the case, see John H. Hare, supra note 9 1, at 65-69
(1981) (advocating that the state supreme court, if given the opportunity, "should expressly limit the application
of misprision by adopting any or all of the methods employed by otherjurisdictions.” Id. at 69.).

n131 See id. at 919-20.
nl32 Id. at 919.

n133 Id. at 920.

n 134 See id. (citations omitted). While this is true of the federal statute, it is not true of all state statutes. See
infra Part Ill. For the quotation from the opinion, see infra text accompanying note 1S4.

n 135 See id.

nl36 Id. at 920.
ri137 See Hare, supra note 91, at 67-6S ("The total absence of precedent in South Carolina for the prosecu-

tion of misprision leaves the scope of the crime undefined. Until the supreme court offers further definition, the

status of the offense in other jurisdictions provides the only guidance.").
n 138 See Wcnik, supra note 91, at 1793 n.46 and accompanying text (construing Carson as upholding the
defendant's conviction on the basis of the positive act of deliberately concealing information when questioned by

police).

n139 317S.E.2d 748(S.C. Ct. App. 1984).

n!40 i1d. at 753.
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n 141 Re: Responsibility ofthe Principal ofa Corporation to Report Embezzelment, 1980 WL 121192, at *1
(S.C. Op. Atty Gen. Apr. 23, 1980).

nl42 1982 WL 189192. al *1 (S.C. Op. Att'y Gen. Mar. |, 1982).

nl43 1d. at *2 (citations omitted).

n144 1990 Ann. Rep. & Official Op. of the Att'y Gen. of the St. of S.C. 91 (Mar. 5, 1990) (Op. No. 90-2S).

n'45 1d. at 95 (citations omitted).

nl46 Broeder, supra note 15, at 70 ("Most states simply do not permit common law criminal prosecu-
tions."); Ira P. Robbins, Double Inchoate Crimes, 26 Harv. J. on Lcgis. 1at 73-74 (1989) ("Most states have
abolished the common law of crimes,") (footnote omitted). See also supra note 8S (regarding Delaware's aboli-
tion of common law crimes). Mississippi is one slate that does retain common law crimes via a reception statute,
but the attorney general of that state recently has issued an opinion stating "it is the opinion of this office tiiat
misprision of felony is not an offense that may be prosecuted in Mississippi.” Re: Misprision ofFelony, No. 98-

0019, 199S WL 5743S ( Miss. Op. Att'y Gen. Jan. 23. 1998).

nl47 Lafave & Scott, supra note 10, § 2.1(c). "(1]f Congress has not by statute made certain conduct crimi-

nal. it is not a federal crime." Id.

ni48 State v. Young, 220 N .E.Itl 146,151 (Ohio Ct. App. 1966) ("Ohio has no common law crimes. Mispri-
sion is not a crime in Ohio."); Moore v. State, 94 S.E.lId SO, S3 (Ga. Ct. App. 1956) ("[T|here are in this state no

While at common law the concealment either actively or passively of certain crimes
constitutes no offense in this

common law offenses ....
constituted the penal offense of misprision, mere concealment alone ofa aime ...
state.") (citations omitted). See also N.Y. Penal §5.05(2) (Consol. 1998) (common law crimes abolished);
Schuster v. New York. 154 N.E.2d 534 ot 544 (N.Y J956) ("Our state does not put its residents under any duty to
take steps either to prevent the commission ofcrime or to bring the offender to justice, after its commission. The
common-law crime of misprision of felony, which made it criminal conduct not to prevent a felony from being
committed or not lo bring the felon to justice, has not been carried into ou- Penal law."); IS Pa. Cons. Stat. Ann.
§107(b) (West 1998) (common law crimes abolished); Disciplinary Counsel v. Sliorall, 592 A.2d 1285 at 1291,
1292 n(> (Pa. 1991) (stating that misprision of felony is not a cognizable offense under Pennsylvania law).

nl49 Shannonliousc, supra note 35, al 59. This article provides a thorough analysis of the statute and con-

cludes that there is a stron*- case for its repeal. See id. at 79.

n150 IS U.S.C. § 4 (West 2000). The phrase "and docs not as soon as possible make known" replaced the
phrase "and does not as soon as may be disclose and make known" used in an earlier version of the statute.
Shannonhou.sc, supra note 35, at 69 n.75. Under federal law, offenses punishable by more than one year impris-
onment are felonies, while those punishable by a year or less are misdemeanors. 18 U.S.C. § 3559(h) (West
1999). Hence, federal misprision of felony is itselfa felony, and not a misdemez lor as was the common-law

crime.

1.151 United States v. Farrar, 38 F.2il 515, 517 (D. Mass. 1930) ("[The statuteJrequires both concealment
and failure to disclose. Under it some affirmative act toward the concealment of a felony is necessary. Merc si-
lence after knowledge of the commission of the crime is not sufficient."). Ilcr.cc, when David P. Schippecrs,
Chief Investigative Counsel for the House Judiciary Committee during the Clinton impeachment scandal, slated
"that the president may have engaged in inispnsion of Monica Lewinsky's felonies .. . both by taking affirma-
tive steps to conceal those felonies and by failing to disclose the felonies," lie could have been only half right al
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best. David P. Schippers, Chief Investigative Counsel, Authorization of an Inquiry into Whether Grounds Exist
for the Impeachment of William Jefferson Clinton, President of the United Slates: Meeting of the Mouse Comm,

on the Judiciary, 105th Cong. 64-65, 76-77 (1998).

nl52 Bratton v. United States, 73 F.2d 795, 797 (JOtli Cir. 1934). One commentator states "(tjhc possibility
that such arequirement [of an affirmative act of concealment] was originally intended by Congress is rather slim
since, by the date of the statute's first enactment, such a requirement had never before been applied to die crime."
Mullis, supra note 36, 1104. But see United States v. Worcester, 190 F. Supp. 54S, 566 (D. Mass. 1961)
("Whatever may have been the Eighteenth Century meaning of'conceal’, in the Twentieth Century, the Sixtieth
Congress, as a matter both of literary style and of sound policy, must have intended merely to reach an active
concealment.") (citatiors omitted). Cf. supra note 5 (regarding modern connotation of the word ‘conceal').

n 153 Recent Case, supra note 4, at 339; Recent Decision, supra note 5, at 171-72; Goldberg, supra note 79,
at 149; State v. Michaiul, 114 A.2d 352. 358 (Mu. 1955) (Webber, J., concurring in the result).

nl54 See IS U.S.C. § 3 (West 2000).

n155 See Mullis, supra note 36, at 1i04, 1105: Shannonhouse. supra note 35, at 71-72: Sykes v. Dir. ofPith.
Prosecutions, [)962j App. Cas. 52S, 561 (11.L 1961).

n 156 State v. Graham. 182 So. 711, 712 (La. 1938).

n 157 The supreme court did say that "in the modern acceptation of the term, misprision cf felony is almost
if not identically the same offense as that of an accessory after the fact." Id. at 714. It would be surprising if the
legislature intended that a person who reported a crime to a policeman, but not a magistrate or district attorney,
would be in violation of the law. Note that a violation of the statute was itself punishable with imprisonment at
hard labor, and it would be surprising to make punishable failing to report a failure to report ad infinitum.

n 158 Sec id. at 711. The allegedly concealed crime was murder. See id. at 712.

n 159 State v. Wells 197 So. 420 at 420 (La. 1940). The allegedly concealed crimes in question were robber-
ies. State v. Wells, 197 So. 419 at 419 (i1940) (companion case).

n 160 Graham. 182 So. 711, 714-15 (affirming the quashing of the bill of information charging misprision of
felony because the crime allegedly concealed occurred in Mississippi and the statute "has reference unly to con-
cealment and failure to disclose the commission of a felony that was committed in Louisiana." Id. at 715.):
Wells, 197 So. 420, 422 (affirming ajudgment quashing two counts of misprision of felony on grounds of im-
proper venue because the defendant was being prosecuted in a parish different from the one in which the alleg-

edly concealed crime was committed).

nlOl Reporter's Comment, La. Rev. Stat. Ann. s 14:131 (West 1986); Under Louisiana Law. There Is No
Duty to Disclose Informal! >n About j Crime Where Failure to Do so Would Result in Criminal Liability, 1983
WL 177161 at *1, No. 83*388, (La. Op, Ait'y Gen., Sept. 20, 1983) (state attorney general opinion responding to
query regarding health clinic employee's duty to disclose a patient’s homicide confession).

n162 State v. Michaud. 1J4A.2dJ52, 353 (Me. 1955).
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nl63 See id. at 354-55. The defendant Irma Michaud was a woman allegedly involved in prostitution and
tl e concealed felony in question was adultery committed by a womar named Simonnc Lauze. See id. at 353.

355.

nl64 See id. at 354-55. "The crime is to conceal and not disclose, because disclosure is not concealment.”
Id. at 354. In a concurring opinion, one justice disagreed with the court's interpretation of the state statute as re-
quiring an affirmative act of concealment and argued that that approach of the Supreme Court of Vermont in the
Wilson case, requiring that an evil intent motivate the failure to disclose, was the correct approach to misprision

o:' felony. See id. at 357-59 (Webber. J., concurring in the result).
n!65 Historical Note, Me. Rev. Stat. Ann. tit. 17, §§ 901-03. (West 1983).

nl66 See N.J. Stat. Ann. § 2C. -4 (West 1995); LaFave & Scott, supra note 10, § 1.6(a).
nl67 N.J. Stat. Ann. 8§ 2A:97-2 (West 19S5).

ni6s Id.

nl69 40 N.J.L 22S.

nl70 See id. at 228. The earlier version of the statute contained "identical language except for the officers to
wiom the disclosure is to be made...." State v. Conquest. 377 A.2d 1239, 1242 (N .J. Super. Ct. Law Div.

1977).
nl7l1Hann. 40 N .J.L at 229.
nl72 State v. Raymond. 78 A. 701 at 7(>1 (N.J. 1909).
nl /3 See id. at 76!-02.
nl74 Conquest, 377 A.2d 1239.
n175 See id. at 1241-43.

nl76 N.J. Stat. Ann. § 2A:97-2 (West 1985).

nl77 Colorado lias in its criminal code a statute which provides: It is the duty of every corporation or person
who has reasonable grounds to believe that a crime has been committed to report promptly the suspected crime
to law enforcement authorities.... This duty shall exist notwithstanding any other provision of the law to the
contrary; except that this section shall not require disclosure of any communication privileged by law. Colo. Rev.
Sin. Ann. § 18-8-115 (West 1999). The statute prescribes no penally for nonfulfillment of the duty and a federal
appeals court found that it imposed no general obligation to stop or report a crime being committed. United
States v, Zimmerman. 943 F.2d 1204, 1214 (I0tli Cir. 1991). West Virginia has a statute in its criminal code
which is captioned '‘Compounding offenses and misprision, penalties’, but it only deals with compounding and
does not address or penalize misprision. IV. Va. Code § 61-5-19 (1997). The Virgin Islands ha a misprision of
felony statute which provides, "Whoever, having knowledge of the actual commission of a felony, willfully con-
ceals it from the proper authorities, shall be lined not more that S 500 or imprisoned not more than three years.



