
AK  L E G I S L A T U R E  F I N A N C E  C O M M I T T E E S  F I L E S  2 0 0 7 - 2 0 0 8  3 2 9 9



LARSEN BAY 99624
LEVELOCK 99625
MANLEY HOT SPRINGS 99756 
MANOKOTAK 99628
MCGRATH 99627
MCGRATH 99672
MEKORYUK 99630
MENTASTA LAKE 99780
METLAKATLA 99626
METLAKATLA 99926
M INTO 99758
MOOSE PASS 99631
MT VILLAGE 99632
NAKNEK 99633
NANW ALEK 99603
NAPAKIAK 99634
NAPASKIAK 99559
NAUKATI BAY 99950
NELSON LAGOON 99571
NENANA 99760
NEW STUYAHOK 99636
NEW TOK 99559
N IGHTMUTE 99690
NIKISKI 99635
NIKOLAEVSK 99556
NIKOLAI 99691
NIKOLSKI 99638
NINILCHIK 99639
NOATAK 99761
NOME 99762
NONDALTON 99640
NOORVIK 99763
NORTH POLE 99701
NORTH POLE 99705
NORTH POLE 99775
NORTHW AY 99764
NUIQSUT 99789

6 KODIAK
3 LAKE AND PENINSULA
1 YUKON/KOYUKUK

16 DILLINGHAM
9 YUKON/KOYUKUK
1 YUKON/KOYUKUK

10 BETHEL
6 VALDEZ/CORDOVA
1 PRINCE OF WALES

37 PRINCE OF WALES
18 YUKON/KOYUKUK
3 KENAI

33 W ADE HAMPTON
5 BRISTOL BAY
1 KENAI

17 BETHEL
25 BETHEL
2 PRINCE OF WALES
1 ALEUTIANS EAST

18 YUKON/KOYUKUK
19 DILLINGHAM
15 BETHEL
8 BETHEL

12 KENAI
1 KENAI

11 YUKON/KOYUKUK
1 ALEUTIANS WEST

12 KENAI
23 NW ARCTIC
50 NOME
6 LAKE AND PENINSULA

25 NW ARCTIC
1 FAIRBANKS N STAR

62 FAIRBANKS N STAR
1 FAIRBANKS N STAR

12 SE FAIRBANKS
2 NORTH SLOPE



NULATO 99765
NUNAM IQUA 99666
NUNAPITCHUK 99641
OLD HARBOR 99643
OUZINKIE 99644
PALMER 99645
PALMER 99654
PALMER 99745
PEDRO BAY 99647
PERRYVILLE 99648
PETERSBURG 99833
PILOT STATION 99650
PLATINUM 99651
POINT BAKER 99927
POINT HOPE 99766
PORT ALEXANDER 99836
PORT GRAHAM 99603
PORT HEIDEN 99549
PORT LIONS 99550
QUINHAGAK 99655
RAMPART 99767
RED DEVIL 99656
RUBY 99768
RUSSIAN MISSION 99657
SAINT GEORGE 99591
SAINT MARYS 99658
SALCHA 99714
SAND POINT 99661
SAVOONGA 99769
SCAMMON BAY 99662
SELAW IK 99770
SELDOVIA 99663
SEW ARD 99664
SHAGELUK 99665
SHAKTOOLIK 99771
SHISHMAREF 99762
SHISHMAREF 99772

22 YUKON/KOYUKUK
6 W ADE HAMPTON

17 BETHEL
8 KODIAK
5 KODIAK

184 MAT-SU
2 MAT-SU
1 MAT-SU
1 LAKE AND PENINSULA
3 LAKE AND PENINSULA

19 W RANG/PETERS
31 W ADE HAMPTON
3 BETHEL
2 PRINCE OF W ALES

17 NORTH SLOPE
1 SITKA

10 KENAI
1 LAKE AND PENINSULA
2 KODIAK

31 BETHEL
4 YUKON/KOYUKUK
4 BETHEL
8 YUKON/KOYUKUK
5 W ADE HAMPTON
1 ALEUTIANS W EST

25 W ADE HAMPTON
7 FAIRBANKS N STAR
2 ALEUTIANS EAST

39 NOME
17 W ADE HAMPTON
18 NW ARCTIC
7 KENAI

37 KENAI
8 YUKON/KOYUKUK

10 NOME
2 NOME

18 NOME



SHISHMAREF 99775 1 NOME
SHUNGNAK 99773 10 NW  ARCTIC
SITKA 99835 58 SITKA
SLANA 99586 4 VALDEZ/CORDOVA
SLEETMUTE 99668 8 BETHEL
SOLDOTNA 99669 123 KENAI
ST MICHAEL 99659 7 NOME
ST PAUL ISLAND 99660 5 ALEUTIANS W EST
STEBBINS 99671 11 NOME
STERLING 99672 30 KENAI
STEVENS VILLAGE 99774 3 YUKON/KOYUKUK
STONY RIVER 99557 2 BETHEL
SUTTON 99674 12 MAT-SU
TALKEETNA 99676 15 MAT-SU
TALKEETNA 99688 1 MAT-SU
TANACROSS 99776 7 SE FAIRBANKS
TANANA 99777 9 YUKON/KOYUKUK
TATITLEK 99677 2 VALDEZ/CORDOVA
TELLER 99762 1 NOME
TELLER 99778 11 NOME
TENAKEE 99841 1 SKA/HOO/ANG
THORNE BAY 99919 3 PRINCE OF W ALES
TOGIAK 99678 ^3 DILLINGHAM
TOK 99780 38 SE FAIRBANKS
TOKSOOK BAY 99637 21 BETHEL
TRAPPER CREEK 99683 6 MAT-SU
TULUKSAK 99679 14 BETHEL
TUNTUTULIAK 99680 14 BETHEL
TUNUNAK 99681 13 BETHEL
TW IN HILLS 99576 8 DILLINGHAM
TYONEK 99682 4 KENAI
UNALAKLEET 99684 21 NOME
UNALASKA 99685 7 ALEUTIANS W EST
VALDEZ 99686 21 VALDEZ/CORDOVA
VENETIE 99781 10 YUKON/KOYUKUK
W AINW RIGHT 99782 13 NORTH SLOPE
WALES 99783 3 NOME



WARD COVE 99928
W ASILLA 99629
W ASILLA 99645
W ASILLA 99654
W ASILLA 99687
WHITE MOUNTAIN 99784
W HITTIER 99693
W ILLOW  99509
W ILLOW  99688
W RANGELL 99929
YAKUTAT 99689

5 KETCHIKAN GATEW AY
15 MAT-SU
2 MAT-SU

298 MAT-SU
66 MAT-SU
8 NOME
5 VALDEZ/CORDOVA
1 MAT-SU

39 MAT-SU
48 W RANG/PETERS
9 YAKUTAT

7,060



S B  4

A A R P  A l a s k a

March 31,2007

The Honorable Lyrann Hoffman, Co-Chair 
Senate Finance Committee 
Alaska State Capitol, Room 518 
Juneau, AK 99801-1182

The Hunorable Bert Stcdman, Co-Chair 
Senate Finance Committee 
Alaska State Capitol, Room 516 
Juneau, AK 998011182

RE: SB 4 (Olson)—Support

Dear Co-Chairs Hoffman and Sledman:

On behalf of the members of AARP in Alaska, wc encourage you and your colleagues on 
the Senate Finance Committee to support SB 4, authored by your Committee colleague 
Senator Donald Olson.

SB 4 will extend the SeniorCarc Program beyond the sunset date of June 30, 2007 and 
will increase the monthly cash benefit from $120 to $150.

Approximately 7,000 older Alaskans participate in the SeniorCarc program. Tiic 
majority of them were too young to be eligible for the former Longevity Bonus. ihe 
majority of new cnrollccs to SeniorCare have just turned 65. They were low income 
when they w'ere 64 and arc now eligible for SeniorCarc to help them cope with the daily 
costs of living in Alasku and help them remain in our state as they get older. These are 
not wealthy individuals. The assets test for SeniorCare is S6.0OO for an individual and 
$9,000 for a couple hi order to receive the monthly stipend an individual’s income mast 
be below $ 16,133 annually or 521,641 for a couple. These income limits were set at 
135% of the federal poverty level for 2005. They have not increased since SeniorCare

J0O1 C Street, Suite 1420 | Anchorage, AK 99503 | toll-free 866-227-74471 90/-.141-2270 fa* | toll fun* H77-434 7598 17V 
Mdtiu r. Smith, President | Willinm 6 Novelli, Chief Ixrcutive Officer | www.*xrp orq/ik



was inaugurated. Because of the flat dollar amount, some eligible seniors are knocked 
off SeniorCare each year when they receive their Social Security COLA.

We applaud Senator Olson’s leadership on this bill, particularly his recommendation of 
an increase from S I20 to $150. Wc hope yor and your Committee colleagues would also 
consider working with Senator Olson to bring the eligibility cap to include automatic 
annuul increases in the federal poverty level. This would move the eligibility level from 
$16,133 for a single to $17,240 and for a couple from S21,641 to $23,112.

AARP also recommends consideration of lifting the assets cap beyond the S6,000 
single/$9,000 couple levels. Older persons tend to save for future health care costs, 
including burial expenses. Research tells us that even very low income older persons try 
to save something each month and many older .Alaskans, although wc would consider 
them low income, will save enough and they pass die assets cap.

AARP recommends an “A YE” vote on SB 4.

Should you have any questions about our position, please feel free to contact me (586- 
3637) or Patrick Luby, AARP Advocacy Director (907-762-3314).

Thank you for your consideration.

Marie Darlin, Coordinator 
AARP Capital City Task Force 
415 Willoughby Avenue, Apt. 506 
Juneau, AK. 99801 
586-3637 (voice)
463-3580 (fax)

CC: Vice-Chair Charlre Huggins
Senator Kim Flton 
Senator Donald Olson 
Senator Joe Thomas 
Senator Fred Dyson

Sincerely,
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c
F I S C A L  N O T E

STATE O F  ALASKA
2007 L E G IS L A T IV E  S E SSIO N

Revision Date/Time (Note if correction):___________
Title An Act relating to failure to report a vio'enl

Fiscal Note Number:
Bill Version:
(S ) Publish Date:

Dept. Affected: 
'RDU

C S SB  5 (JU D )
2/22/07
Law

Criminal Division
crime Component Criminal Justice Litigation

Sponsor
Requester

Senator McGuire
Senate Jur'!ciary

E x p e n d i t u r e s / R e v e n u e s

Component No. 

(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services
Travel
Contractual
Supplies i
Equipment
Land & Structures
Grant'. & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES |
CHANGE IN REVENUES ( ) I I
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Typo-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2007) cost: 0.0
Mark this box (X) if funding for this bill is included in tho Governor’s FY 2008 budget proposal:
POSITIONS
Full-time
Part-time
Temporary
[ANALYSIS: (Attach a separate oaao ifnoccssarvt
The bill would amend current statute by making it a class A misdemeanor for an individual to witness and 
then fail to report a violent crime to a peace officer or law enforcement agency.

It is not anticipated that this bill would have any significant fiscal impact upon the Department of Lav/.

Prepared by: Robort Meinors. Acting Director
Division Administrative Services Division

Phono 4 6 5 -5 427
Dato/Timo 1/19/07 8 :38  AM

Approved by: Robert Meinors for Talis Colberg, Attorney General
Agency Dopartmont of Law________________________

Dato 1/19/2007

(Hovhod U/7//005 OMB)
C O M M I T T E E  C O P Y

Pago 1 of 1
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F I S C A L  N O T E

S T A T E  O F  A L A S K A
2007 L E G I S L A T I V E  S E S S IO N

Revision Date/Time (Note if correction): 
Title Failure to report crimes

Fiscal Note Number:
Bill Version:
(S ) Publish Date:

Dept. Affected: 
'RDU

C SSB  5 (JUD )
2/22/07

Alaska Court System
Component Trial Courts

Sponsor 
Reque ster

Senator McGuire
Component No.

E x p e n d i t u r e s / R e v e n u e s (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
|CAPITAL EXPENDITURES

_  I
CHANGE IN REVENUES ( ) I I
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOT \L 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2007) cost: 0.0
Mark this box (X) if funding for this bill is included in tho Governor's FY 2008 budget proposal:
POSITIONS
Full-time
Part-time
Temporary
A N A L Y S I S :  (Attach a soparato paijo if access;
The court system does not anticipate any i

Doug Wooliver, Administrative Attorney
Alaska Court System

Prepared by:
Division
Approved by: Doug Wooliver for Stephanie Colo. Administrative Director 
Agency Alaska Court System_____________________________

Phono 463-4750
Date/Time 1/23/2007 @ 8:30 a.m.

Date 1/23/2007

(RovIjckI OMB/200C OMB)

C O M M I T T E E  C O P Y

Pago 1 of 1
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F I S C A L  N O T E

STATE OF ALASKA Fiscal Note Number: 4__________
2 (107  LEG IS LA T IV E  SESSION Bill Version: C S SB  5 (JU D )

(S) Publish Date: 2/22/07
Revision Date/Time (Note if correction):__________________ Dept. Affected:________ Administration__
Title An Act relating to reporting of certain crimes RDU Legal and Advocacy Services
____________________________________________________Component Office of Public Advocacy
Sponsor Senator McGuire
R e q u e s te r ________________________________________Component No. 43
Expend itu res/Revenues__________________________________ (Thousands o f Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

* * * * ft ft
ft * * * n ft
ft * ft * ft ft
* ft * • * ft
* ft ft ft * ft
• * * • ft ft
ft * * • * ft
* • ft ft * •

TOTAL OPERATING ft * ft * ft ft

CAPITAL EXPENDITURES
CHANGE IN REVENUES ( ____)
FUND SOURCE_________________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Menlal Health
Other (Specify Type-Do not abbreviate)

ft ft ft ft ft ft
ft ft ft • 4 ft

T O T A L ft ft ft ft ft ft

Estimate of any current yoar (FY2007) cost: 0.0
Mark this box (X) if funding for this bill is included in tho Governor's FY 2008 budget proposal: 
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a soparato page if necessary)
This bill creates the crime of failure to report a violent crime when a person, other than a victim , w itnesses 
certain crimes against a person and fails to report the crime in a timely manner. P lough it is not possible 
la accurately predict the fiscal impact this legislation would have on the Agency, the creation o f a new 
crime, which may involve multiple persons charged out of a single inc ide r», has the potential to increase 
Agency costs. Because wo represent indigent defendants with whom the Public Defender Agency has a 
conflict, where the Public Defender Agency may represent only one person from a single incident, we could 
represent multiple defendants from that same incident. This means, for example, in a gang related crime, 
where there are multiple non-reporting witnesses, OPA may be required to represent many defendants. 
Therefore, the Agency submits an indeteminate fiscal note.

Prepared by: Joshua P. Fink_____________________________________  Phone 907-269-3501
Division Office of Public Advocacy - Director_______________________  Date/Time 1/23/07 2:00 p.m.
Approved by: Melania Millhorn, Deputy Commissioner___________________  Date 1/23//07_______
Agency Administration_______________________________________

(Ruv.iihI 0/18/7000 OMG)

C O M M I T T E E  C O P Y

Page I of 1



Revision Dale/Time (Note if correction):___________________Dept. Affected;_________ Administration
Title An Act relating to reporting certain crimes_________RDU Violent Crimes Compensation Board
____________________________________  Component Violent Crimes Compensation Board
Sponsor Senator McGuire___________________________ ____________________________________
Requester ________________________________________ Component No. 2694______
Expend itu res/Revenues_________________________________ (Thousands o f Dollars)___________________

F I S C A L  N O T E

Fiscal Note Number: 3__________________
Bill Version: C S SB  5 (JUD )
(S ) Publish Date: 2 /22/07______________

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING * * * * * *

CAPITAL EXPENDITURES
CHANGE IN REVENUES ( )
FUND SOURCE________________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL * • * * * *

S T A T E  O F  A L A S K A
2007 L E G IS L A T IV E  S E S S IO N

Estimato of any current year (FY2007) cost: 0.0
Mark this box (X) if funding for this bill is included in tho Governor's FY 2008 budget proposal: {

POSITIONS
Full-ti1 e 
Pa. .-time 
Temporary
ANALYSIS: (Attach a separate page if nocessaiy)
A penalty for not reporting certain crimes will reasonably increase tho number o f violent crimes reported. An 
increase in reporting violent crimes will reasonably increase the number o f crime victim compensation claims 
since all law enforcement statewide are statutorily required to provide information to potential Board 
claimants.

* It is not possible to provide accurate estimates of increased costs.

Prepared by: Susan L. Browne______________________________________  Phono 907-465-5525_____
Division Violent Crimes Compensation Board________________________ Dnto/Timo 1/22/2007 9.00 a.m.
Approved by: Kevin Brooks. Deputy Commissioner_____________________________ Dato 1/23/2007_________
Agoncy Department of Administration_____________________________

ptovheu 0/7/2005 OWD)

C O M M I T T E E  C O P Y

Pago 1 of 1



F I S C A L  N O T E

STATE O F  ALASKA
2007 L E G I S L A T I V E  S E S S IO N

Revision Date/Time (Note if correction):______________
T i t le  A n  A c t  r e la t in g  to r e p o r t in g  o f  c e r t a in  c r im e s

D e p t .  A f fe c ted :
■r d u

Fiscal Note Number:
Bill Version:
(S ) Publish Date:

C SSB  5 (JUD )
2/22/07

A d m in i s t r a t i o n
L e g a l  a n d  A d v o c a c y  S e r v i c e s

C o m p o n e n t  P u b l i c  D e f e n d e r  A g e n c y
S p o n s o r
R e q u e s t e r

S e n a t o r  M c G u i r e
C o m p o n e n t  N o . 1631

Expend itu res /R evenues (Thousands o f Dollars)
N o te :  A m o u n t s  d o  n o t  i n c l u d e  in f la t io n  u n l e s s  o t h e rw i s e  n o t e d  b e l o w .
O P E R A T I N G  E X P E N D I T U R E S F Y  2008 F Y  2009 F Y  2010 F Y  2011 F Y  2012 F Y  2013
P e r s o n a l  S e r v i c e s
T r a v e l
C o n t r a c t u a l
S u p p l i e s
E q u i p m e n t
L a n d  & S t r u c t u r e s
G r a n t s  & C l a im s
M i s c e l l a n e o u s

* « • 4 4 *
* * 4 4 * •
* 4 * * * *
• 4 * * 4 *
* * • * 4 ♦
* 4 * • 4 4
* * • 4 4 4
« 4 * 4 * *

T O T A L  O P E R A T I N G * * * tr *

C A P I T A L  E X P E N D I T U R E S

C H A N G E  IN  R E V E N U E S  (

F U N D  S O U R C E ( T h o u s a n d s  o f  D o l la r s )
1002 F e d e r a l  R e c e i p t s .......................................I " '  "  "

1003 G F  M a t c h
1004 G F * • • • * ■

1005 G F / P r o g r a m  R e c e i p . s • • • 4 * 4

1037 G F / M e n t a l  H e a l t h
O t h e r  (Spec ify T y p e- D o  not abbrev iate)

T O T A L ♦ * 4 * * tr

E s t im a t e  o f  a n y  c u r r e n t  y o a r  (FY2007) c o s t :  0.0
M a r k  t h i s  b o x  (X) i f  f u n d i n g  f o r  t h i s  b i l l  i s  i n c l u d e d  i n  t h o  G o v e r n o r ' s  F Y  2008 b u d g e t  p r o p o s a l :  

P O S I T I O N S
Fu l l- t im e
Part- t imo
T e m p o r a r y

A N A L Y S I S :  (Attach a separate page if nocossary)
This bill creates the crime of failure to report a violent crime when a person, other than a victim, witnesses 
certain crimes against a person and fails to report the crime in a timely manner. It is not possible to reliably 
predict the fiscal impact this legislation would have on the Agency. The Agency, therefore, submits an 
indeterm inate fiscal note.

Prepared  by: Quinlan Steiner___________________________________________________  Phono 907 -269 -3501
Division Pub lic Defender Agency - Director________________________________  Dntc/Timo 1/23/07 / 11 :30  AM
Approved by: Melanie Millhorn, Deputy Commissioner__________________________  Dato 1/23/2007__________
Agency Administration____________________________________________________

(Rovl»o<i(l/18,?OCO OMP)

C O M M I T T E E  C O P Y

Page 1 of 1
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F I S C A L  N O T E

STATE OK ALASKA
2007 L EG IS LA T IV E  SESSION
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Robin H. Paul

From : Miles Baker
Sen t: Tuesday, March 27, 2007 4:14 PM
To: Rose Foley; Robin H. Paul
Cc: Peg Warren; Marit Carlson Van Dort
S ub je c t: Fin Com O ff-Nets for Tomorrow

I've approved the follow ing fo lks for off-net testimony for SB 5 tomorrow:

Lisa Sommer, private citizen, out-of-sta te
Kathy Hanson, O ffice o f V ictim 's R ights
Gerad Godfrey, Chair, AK V io lent C rimes Compensation Board

Thanks,

M iles Baker 
Legislative Aide 
Senator Bert Stedman 
District A 
(907) 465-3873 
(907) 465-3922

3/27/2007
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S E N A T O R  L E S I L  M C G U I R E

Sponsor Statement

The recent sentencing of Jerry D. McClain for the torture and murder of Kiva Friedmann 
has once again brought to the forefront a gaping hole in our criminal justice system. The crimes 
committed against Kiva Friedmann by McClain are in and of themselves horrific and 
abominable, but the circumstances surrounding her death are made even more tragic by the fact 
that three witnesses failed to call police or paramedics. Kiva Friedmann was alive and 
conscious, although badly injured, when two of McClain’s friends and his brother stopped by 
Friedmann’s house at the request of Jerry McClain. They saw her, saw the extent of her injuries 
and did nothing to help her or save her life. It was not until three hours after the three men left 
and the victim was dead that Jerry McClain called police and summoned help. Three hours in 
which her life could have been saved. Three hours in which she instead continued to suffer and 
her life continued to slip away.

Jerry McClain will spend the rest of his life in prison, and rightfully so, but the three men 
who had the opportunity to perhaps save Kiva Friedmann’s life and instead turned their back on 
her were not charged with any crime. In Alaska, there is no mandate to call police or to render 
aid. While it is not the position of the State to legislate morality, under certain circumstances, 
such as in the case of Kiva Friedmann, there should be criminal liability for those that do not 
either report or aid a victim of a violent crime.

This case has continued to incite outrage not only for her murder, but for the inaction of 
the three men who chose to let her die. Public outcry has spurred me to pre-file legislation to 
address this issue. Current law relates to the crime of failure to report the commission or 
attempted commission of certain crimes against children. The law makes it a class A 
misdemeanor offense if  a person, other than the victim, commits the crime of failure to report in 
a timely manner a violent crime or on attempted violent crime including murder, kidnapping, 
rape and assault. It is my intention to take this a step further to include violent crimes against 
adults as well as children under Alaska Statute 11.56.765(a). This bill would preserve the 
defensible presumption that a report may huvc not have been made by a witness out of fear of 
physical injury to themselves.

In other states around the country there are a wide range of mandatory reporting laws. If 
is my opinion, that while it is true we live in a free society, we are privileged to reside in the 
great State of Alaska. With this privilege comes civic responsibility, one of which is the basic 
responsibility of helping a victim of a violent crime by reporting it.

Kiva Friedman died a terrible death. Her brutal murder has opened my eyes and 
compelled me to improve our laws, We are too late to save Kiva Friedmann’s life, but it is not 
too late to perhaps save another. This legislation will ensure that her murder will not have been 
in vain, and her legacy will not be just as a victim, but an inspiration to change Alaska for the 
better.
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D e l i v e r i e s  lo :  129 6th S t . ,  R m .  329

M E M O R A N D U M January 17, 2007

SU B JEC T : Sectional Summary - SB 5 (Work Order No. 25-LS0097\C)

TO : Senator Lesil McGuire

FRO M : Gerald P. Luckh 
Legislative Cour

You have requested a sectional summary of the above-described bill. As a preliminary 
matter, please note that a sectional summary of a bill should not be considered an 
authoritative interpretation of the bill - the bill itself is the best statement of its contents.

Section 1 amends AS 11.56.765(a) by expanding the offense from applying just to 
failures to report violent crimes committed against children to applying to failures to 
report any violent crime, regardless of whether the victim is an adult or a child.

Section 2 makes a conforming change to the change made in sec. 1.

GPL:ljw 
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A l a s k a  S t a t e  L e g i s l a t u r e  

S e n a t e  B ip a r t i s a n  W o r k in g  G r o u p

S p o n s o r :  S e n .  L e s i l  M c G u i r e
C u r r e n t  V e r s i o n :  C S S B  5 ( J U D )
Contact: Marit Carlson Van Dort, 465-3579

Fact Sheet for: Senate Bill 5

Short Title: AN ACT RELATING TO THE REPORTING OF RTAlN CRIMES

Summary:
• Makes it a felony for someone to Hot report a violent crime.
• Excludes the victim of the violent crime.

Benefits:
• Creates another layer of protection for potential victims of violent crime.
• Sends the message that citizens have a role in preventing and stopping violent offenses. 

Background:
In 2003, Kiva Friedman suffered unspeakable abuse at the hands of her boyfriend, Jerry 
McClain. Before she died, three men stopped by Friedman’s house and witnessed the abuse she 
was suffering. The three men left the residence and never reported it to authorities. Kiva’s Law 
amends state statutes so anyone who witnesses a violent crime is legally obligated to notify the 
authorities.
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Sec. 11.56.765. Failure to report a violent crime committed against a child.
(a) A person, other than the victim, commits the crime of failure to report a violent crime

committed against a child if  the person
(1) witnesses what the person knows or reasonably should know is

(A) the murder or attempted murder of a child by another;
(B) the kidnapping or attempted kidnapping of a child by another;
(C) the sexual penetration or attempted sexual penetration by another

(i) of a child without consent of the child;
(ii) of a child that is mentally incapable;
(iii) of a child that is incapacitated; or
(iv) of a child that is unaware that a sexual act is being committed;

or
(D) the assault of a child by another causing serious physical injury to the

child;
(2) knows or reasonably should know that the child is under 16 years of age; and
(3) does not in a timely manner report that crime to a peace officer or law 

enforcement agency.
(b) In a prosecution under this section, it is an affirmative defense that the defendant

(1) did not report in a timely manner because the defendant reasonably believeu 
that doing so would have exposed the defendant or others to a substantial risk of physical 
injury; or

(2) acted to stop the commission of the crime and stopped
(A) the commission of the crime; or
(B) the completion of the crime being attempted.

(c) In this section,
(1) "incapacitated" has the meaning given in AS 11.41.470;
(2) "mentally incapable" has the meaning given in AS 11.41.470;
(3) "sexual act" has the meaning given in AS 11.41.470;
(4) "without consent" has the meaning given in AS 11.41.470.

(d) Failure to report a violent crime committed against a child is a class A misdemeanor. 
History -
(Sec. 1 ch 62 SLA 1099)
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STATE OF ALASKA S t a t e  C a p i t o l  
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D e l i v e r i e s  to: 129 6th S t . ,  R m .  329

M E M O R A N D U M February 19, 2007

SU B JEC T : The crime of "failure to report a crime" 
(SB 5; Work Order No. 25-LS0097)

TO: Senator Lesil McGuire
Chair of the Senate State Affairs Committee
Attn: Marit Carlson-Van Dort

FROM : Tamara Brandt Cot ’ 
Director

You have asked me to review and supplied me with a copy of a memorandum from 
Richard Svobodny, Chief Assistant Attorney General, to Senator Hollis French, Chair, 
Senate Judiciary Committee, a copy of a memorandum from Blair M. Christensen, 
Assistant Attorney General, OSPA Appellate Unit, a Legislative Research Report entitled 
"Mandatory Reporting of Violent Crimes."

What is my opinion on the problem o f prosecuting a mandatory reporting offense when 
that crime conflicts with the 5th Amendment right against self-incrimination? (See also 
Art. I, sec. 9, Constitution of the State o f Alaska)

The memoranda I reviewed did a good job of describing the problem posed when a 
witness to a reportable crime would expose himself or herself tv potential prosecution for 
another crime if the witness complies with the reporting requirement, as when the witness 
could not have knowledge of the reportable crime without having been involved in 
criminal activity also. In cases in which the constitutional right against self-incrimination 
conflicts with the statutory requirement that a crime be reported, the right against self- 
incnmination will prevail. It is to be expected that whenever a statutory requirement 
conflicts with a constitutional right, the constitution will prevail, although the application 
of this principle may prove complicated indeed. I observe that many fact situations 
involving a mandatory reporting requirement do not involve a conflict with the right 
against self-incrimination.

Have conflicts between the constitutional right against self-incrimination and mandatory 
reporting statutes in other slates arisen ?

They have. Examples are discussed in the memoranda I reviewed. There are also some 
examples in the law review article cited in Mr. Blair M. Christensen's memorandum, 
Gabriel D. M. Ciociola, "Misprision of Felony and its Progeny," 41 Brandeis I..J. 697



(2003), copy enclosed for your reference. I note that the author of that law review article 
takes the position that "legislation imposing a mandatory affirmative duty lo report 
violent criminal offenses, if property drafted and enforced, would serve the ends of 
justice."

Describe the application by courts o f  the current Alaska law related to reporting violent 
crimes against children and its potential conflict with the right against self-incrimination.

The statute you describe is AS 11.56.765. There have been no reported cases involving 
application of that statute. Indeed, in the only reported case containing a reference to that 
statute the court merely noted: 'At the time of the events in this case, the offense of 
'failure to report a violent crime committed against a child,' AS 11.56.765, had been 
enacted but had not taken effect." (Grcinier v. State. 23 P.3d 1192 (Alaska Ct. App. 
2001) page 1196, footnote 12)

TBC:ljw 
07-085.Ijw

Senator Lesil McGuire
February 19, 2007
Page 2
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M E M O R A N D U M  s t a t e  o f  a l a s k a

D e p a r tm e n t  o f  L a w  -  C r im in a l D iv is io n

To: Senator Hollis French

Chair, Senate Judiciary Committee

r \j>  Q
From: Richard^vol odny

Date:

Tel. No.: 

Subject:

January 26, 2007

465-3428 

Senate Bill 5

Chief Assistant Attorney General

To hear Lisa Sommer testify about the death of her daughter Kiva Friedman leaves a footprint on 
the heart of any civilized person. It calls out for action. Unfortunately, Senate Bill 5 is not the 
right action. The consequence of making it a offense for a bystander to fail to report a crime, like 
the one perpetrated by Jerry McClain, is that it is more difficult for the state to prosecute and 
convict people who commit similar crimes.

I f  a witness to a crime can be prosecuted, then it is likely that the witness will not speak with 
investigators or prosecutors, or testify, because they might incriminate themselves. I f  a bystander 
to a crime failed to report the crime and is called to testify, the bystander can invoke his or her 
Fifth Amendment right not to testify. There is a process under AS 12.50.101 where a court can 
compel a person to testify if  the state grants die person transactional immunity. Transactional 
immunity protects a person completely from prosecution of the crime and any other crime about 
which they testify. The problem with the process of immunizing witnesses is that the state can 
only guess whether the person is exercising the Fifth Amendment privilege for the crime of 
failure to report a crime, involvement in the underlying crime, or for some other offense that may 
be even more serious than the one on trial. 1 am the Attorney General’s designee for granting 
immunity. I have been a prosecutor for over 30 years and frankly these decisions are among the 
most difficult that 1 have been required to make. The judge tells me only two things: 1) that the 
witness may have a Fifth Amendment privilege; and 2) the crime for which the witness has the 
privilege is a felony, a serious felony, or a misdemeanor.1 Frankly, J live in fear of granting 
immunity, and then the witness takes the stand and confesses to an unrelated more serious 
offense, or untruthfully says he did the crime to get the defendant off. When the state grants 
immunity, the testimony of the witness is much less persuasive than it would be otherwise. This 
is because the defense lawyer can cross-examine the witness casting doubt on his or her veracity, 
because the testimony is being given in exchange for a promise of immunity, or in street 
vernacular “you got a deal”. The defense attorney can argue to the jury that the testimony is less 
worthy of belief because the witness only testified to save his or her own skin.

What 1 have discussed so far is the problem Senate Bill 5 creates for police in getting interviews 
and the tactical disadvantage the bill will place on prosecutors. Next I will discuss the federal

1 It is possible to expand the in camera hearing that the judge conducts to include written findings 
on how the witness would tend to incriminate themselves and these findings be provided to me 
under the secrecy that now exists in the statute. This would help in realizing the desire for SB 5.



case law on the crime of misprision of a felony 18 USC § 4 and Alaska law that may affect the 
constitutionality of Senate Bill 5.

Federal law has one additional element for misprision of a felony than the elements in Senate Bill 
5. The elements under federal law are 1) a felony was committed; 2) the defendant knows the 
crime was committed; 3) the defendant does not notify law enforcement that the crime occurred; 
and 4) the defendant took an affinnative act to conceal the crime.2 It is element 4 that is not 
found in Senate Bill 5.

Even with the additional element of doing an affirmative act to conceal the crime, federal courts 
have been concerned about the Fifth Amendment issue. In State v. K ins 402 F.2d 694 (9,h Cir. 
1968) the person charged with misprision of a felony had heard several conversations with 
people who talked about committing a bank robbery. They subsequently committed the robbery 
and the defendant again heard them diseussing the crime. The court said that if  the defendant 
reported the robbery “a constitutional question is then presented concerning defendant’s privilege 
against self-incrimination, guaranteed by the Fifth Amendment.” Id. at 697. The court 
elaborated that if the defendant had reported the robbery, “he necessarily would have attracted 
police attention to his own association with the principals” at the meetings about the robbery and 
"would thus have risked being charged as an aider and abettor, or as an accessory after the fact.” 
Id. Because reporting the bank robbery could lead to his prosecution as an aider and abettor, or 
an accessory, the K inz  court held that the Fifth Amendment privilege against self-incrimination 
precluded conviction.

After the Kirn* decision other federal courts expanded on the ruling.
United Stores v. Jennings, 603 F.2d 650, 652-54 (7lh Cir. 1979) (reporting narcotics sale lo 
appropriate authorities could have provided link in chain of evidence which could have led to 
defendants’ prosecution for criminal acts, so misprision conviction would violate self- 
incrimination privilege); United States v. Pieott. 453 F.2d 419 (9lh Cir. 1971) (reversing 
misprision conviction where defendant was simultaneously involved in bank robbery at the 
moment when her duty to report the crime arose and reasoning that Fifth Amendment must 
prevail in collision with misprision statute); United States v. Graham . 487 F.Sunn. 1317. 1319- 
20 (W.D.Kv.1980) (Fifth Amendment prohibited misprision prosecution where, at the time duty 
to report arose, defendants were engaging in what they could reasonably believe to be criminal 
conduct, such that notification of authorities “would compel defendants to give information 
which might lend to show they had committed a crime”); United Stales v. H'arters. S85 F.2d 
1266. 1275 (5 th Cir. 1989) ("successful prosecution for misprision of one guilty of the underlying 
offense will usually be impossible because of the defense that the failure to make known was an 
exercise of the constitutional right to refrain from self-incrimination").3

J 11 indering Prosecution AS 11.56.770 and 780 is the Alaska law that makes it a crime to take an 
affinnative action to conceal a crime. These statutes are very restrictive and can be expanded to 
reach the same goal of SB 5.
3 OVR in testimony referred to U.S. v. Wceklcv 3S9 F. Supp 2, 1293 (Dist. Ct Alabama 2005) as 
a case where an indictment was not dismissed based upon a claim of Fifth Amendment privilege. 
Actually this case stands for the opposite proposition. The case was not dismissed because 
Weckley had waived the privilege, The case stands for the proposition that an indictment for 
misprision should be dismissed unless there are unusual circumstances like a waiver.



Turning to Alaska cases, in Hazelwood v. State 836 P.2d 963 (A K  App. 1992) the Court of 
Appeals dealt with one way the issue of immunity and Fifth Amendment privileges interplay. 
Twenty minutes after the Exxon Valdez ran aground, Captain Hazelwood radioed to the Coast 
Guard saying:

...w e’ve fetched up, all, aground north of, ah, Goose Island offBligh Reef. And all,
evidently, ah leaking some oil...

Hazelwood was required to ieport an oil discharge under 33 USC 1321, just as Senate Bill 5 
requires the reporting of a crime. This federal statute said that the reporter would have “use, 
derivative use” immunity for this report. Hazelwood argued that his radio call triggered the 
investigation of the oil spill and all evidence found after the radio call, that is everything, should 
not be allowed to be used against him at trial. The three judges of the Alasxa Court of Appeals 
agreed.4 In Hazelwood the court drew no distinction between testimony and speaking with the 
Coast Guard. In other words, no judge or prosecutor made the decision to overcome 
Hazelwood’s Fifth Amendment privilege. Hazelwood gave himself immunity by following the 
law that required reporting the spill. The Alaska Supreme Court in a 3 to 1 decision overturned 
the Court of Appeals, saying that the state would have inevitably discovered the spill and hence 
could use the evidence that would have been discovered independently of Hazelwood’s report. 
State v. Hazelwood. 866 P.2d 827 (Alaska, 1993).5

In Gndmimdson u. State, 822 P.2d 1328 (Alaska 1991) the Alaska Supreme Court reversed a 
conviction saying that it would be a violation of due process of law to allow a defendant to be 
convicted when he had to choose between two contradictory laws. In Gndmimdson the choice 
was between wanton waste of game versus transporting illegally killed game. Senate Bill 5 often 
will place a person in the same dilemma of choosing between a constitutional right, the Fifth 
Amendment right not to speak to police or testify at trial, and the reporting requirements of 
Senate Bill 5.

In conclusion, Senate Bill 5 creates unanticipated consequences and limitations on investigation 
and prosecution of serious crimes. Senate Bill 5 does not have the overt act requirement of 
federal law and yet many federal cases show that the Fifth Amendment prohibits prosecution of 
most of these offenses. Third, Alaska case law requires transactional immunity. Hazelwood 
stands for the proposition that reporting of an offense may give the reporter immunity.
For the reasons discussed in this memorandum, the department has serious questions about the 
wisdom of Senate Bill 5. We would be happy to work with you in searching for another

4 The grant of immunity was built into the statute. This may be a way of distinguishing 
Hazelwood. The Alaska Supreme Court in State v. Gonzales 825 P.2d 920, 923 (A K  App. 1992) 
affd  S53 P.2d 526 (Alaska, 1993) has concluded if a person is immunized, the Alaska 
Constitution creates a greater protection than use/derivative use immunity and requires 
transactional immunity. This is an even greater grant of immunity than the Court of Appeals 
envisioned in Hazelwood.
5 It is interesting to note that between the two appellate court decisions there were four votes 
(three from the Court of Appeals and one dissenter with the Supreme Court) that Hazelwood 
should have been completely excused of his crime because of his radio call giving him immunity, 
and three votes to allow a prosecution because the evidence would have been inevitably 
discovered. Fortunately, the three votes were on the Supreme Court.



approach to the problem.



M E M O R A N D U M State of Alaska
D e p a r t m e n t  o f  L a w / C r i m i n a l  D i v i s i o n

TO: Richard A. Svobodny
Chief, Assistant Attorney General
Office of Special Prosecutions & Appeals

t h r u : Douglas H. Kossler
Supervising Assistant Attorney General 
OSPA Appellate Unit

f r o m : Blair M . Christensen 
Assistant Attorney General 
O SPA Appellate Unit

s u b j e c t .- Good Samaritan/Mandatory Reporting of a Felony Legislation

I have researched the constitutionality and practical repercussions o f my 
understanding o f the proposed legislation, which is that it could possibly impose a duty to not 
only report crimes to the appropriate authorities, but also impose a duty to intervene and 
assist a victim during the course o f the crime or generally help a person that has or will suffer 
substantial injury. I have not researched the duties of specific groups o f people, like 
healthcare professionals, to report specific incidents.

Generally, the law criminalizes a person’s attempt or commission of acts that cause 
positive harm. MODEL PENAL CODE § 2.01(a). Omissions are typically punishable only 
when a person has an affirmative duty to act. MODEL PENAL CODE § 1 t(c) (“ Liability for 
the commission of an offense may not be based on an omission unaccompanied by action 
unless: (a) the omission is expressly made sufficient by the law defining the offense; or (b) a 
duty to perform the omitted act is otherwise imposed by law” ). A  duty can arise based upon 
a relationship, contract, statute, voluntary assumption, duty as a land owner, or duty by 
creation o f peril. See, e.g., Massachusetts, v. IVelansky, 55 N .E.2d 902, 909 (Mass. 1944) 
(holding that defendant had “ a duty of care for the safety o f business visitors invited to 
premises which the defendant controls” ). However, a person cannot be criminally liable for 
an act if  he or she is not capable of performing it. AS 11.81.600(a).

The majority o f states do not prosecute the common law crime of misprision (failure 
to report a felony) because they do not enforce common-law crimes and because courts have 
been reluctant to criminalize a person’s mere moral obligation to act. See People v. 
Lefkovitz, 293 N.W . 642, 643 (M ich. 1940) (holding that “ [t]he old-time common-law



offense of misprision of felony, short o f an accessory after the fact . . .  is not now a
substantive offense and not adopted by the Constitution, because [it is] wholly unsuited to
American criminal law and procedure as used in this State”). The sentiment is best 
summarized by the Florida Court of Appeals when it held:

While it may be desirable, even essential, that we encourage 
citizens to ‘get involved’ to help reduce crime, they ought not be 
adjudicated criminals themselves i f  they don’ t. The fear of such a 
consequence is a fear from which our traditional concepts o f peace and 
quietude guarantee freedom. We cherish the right to mind our own 
business when our own best interests dictate.

Holland  v. State, 302 So.2d 806, 810 (Fla. App., 1974) Furthermore, it appears 
that the majority of states do not impose a statutory duty to assist a person or to report a 
crime for the same reasons.

There are several different approaches to statutes that impose either a duty to assist or 
a duty to report. There are statutes that broadly impose a duty to assist anyone exposed to or 
who has suffered grave physical harm. A  statute may limit the duty imposed to the duty to 
assist victims o f either any crime or violent crimes. One statute allows a person to choose 
between assisting the person, calling for assistance, or calling law enforcement. Some states 
merely make it a crime to fail to report a felony with no duty to assist or to call for assistance. 
Some jurisdictions that have a duty-to-report statute have included a requirement that there 

be a positive act o f concealment. Also, punishments for violations of these different statutes 
differ drastically.

Vermont and Minnesota: duty to assist

Two states, Vermont and Minnesota, have enacted broad statutes imposing a duty to 
rescue someone who has suffered or who is in danger o f suffering grave physical harm. See 
Minn. Stat. § 604A.01 (West 2006) (imposing a duty to give reasonable assistance to any 
person at an emergency scene known to have been exposed or who has suffered grave 
physical harm); VT. STAT. ANN. tit. 12, § 519 (2005) (imposing a duty to give reasonable 
assistance any person known to be exposed to grave physical harm). There are no criminal 
cases interpreting these statutes.

Wisconsin: choice between assisting, callinu for assistance or calling law enforcement

Wisconsin enacted a statute imposing a duty on “ any person who knows that a crime is 
being committed and knows that the victim is exposed to bodily harm [to] either call for a 
law enforcement officer, call for other assistance or provide assistance to the victim.” 
Wisconsin v. LaP lan tc , 521 N.W.2d 448, 451 (VVis. App. 1994) (referring to WlS. STAT.
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ANN. § 940.34). In L a  Plante, the only case interpreting the Wisconsin statute, the defendant 
was convicted of violating the Wisconsin statute after failing to call the police or render 
assistance to a woman that was savagely beaten during a party at the defendant’s home while 
the defendant and other party guests looked on. Id . at 449.

The Wisconsin Court of Appeals held that the statute was not unconstitutionally vague 
and did not violate the defendant’s right against self-incrimination because the defendant was 
not required to provide her name or any information as to why the victim was harmed. 
LaP lan te , 521 N.W.2d at 452. The defendant only had to call for help or render it herself. 
Id . It should be noted that the defendant in LaPlante  does appear to have been a landowner 
who invited the victim onto her property, creating one the original common-law duties to aid 
the victim. Furthermore, it does not appear that any of the other party guests that watched the 
beating were charged with violating the Wisconsin statute.

One law review article noted that Vermont, Wisconsin and Minnesota rarely enforce 
their statutes and that the statutes were mainly symbolic; all three being enacted after 
extremely horrendous and well-publicized incidents in which witnesses watched without 
assisting or notifying authorities in time to help the victim. Sungeeta Jain, How M any People 

Does It Take to Save A Drowning Baby?: A Good Sam aritan Statute In  Washington State, 74 
Wash. L . Rev. 1181, 1190-93 (1999).’

Washington: duty to call for assistance

Washington state enacted a statute after a particularly shocking murder that makes it a 
crime to fail to call for assistance in certain circumstances. WASH. REV. CODE ANN. § 
9A.36.160 (WEST2006). Washington’s statute requires a person to summon assistance if  the 
person is present while a crime is committed against another person, knows the person has 
suffered substantial bodily injury, can reasonably summon assistance without danger to 
themselves, and no one else has summoned assistance. WASH. REV. CODE ANN. § 9A .36.160 
(West 2006). There are no cases interpreting this statute.

Ohio and other states: duty to report felonies

Ohio has a statute making it a fourth-degree misdemeanor if  a person, “knowing that a 
felony has been or is being committed, shall knowingly fail to report such information to law 
enforcement authorities.”  O hio R ev . C ode  Ann. § 2921.22(A) (Banks-Baldwin 2006). The 
Ohio statute also requires that a person report the death o f another person if  the reporter has 
discovered the body of or has first-hand knowledge the death, O hio  Re v . C o de  Ann. § 
2921.22(C) (Banks-Baldwin 2006). The reporter also has to provide “ any facts within the 
person's knowledge that may have a bearing on the investigation of the death.” O hio R e v . 
CODE Ann. § 2921.22(D) (Banks-Baldwin 2006). See also M a s s . G e n . L aws A n n . ch. 268,
§ 40 (West 2000) (making it a crime to fail to report rape, aggravated rape, murder,
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manslaughter and armed robbery to the extent a person can do so without danger to 
themselves, as soon as reasonably practicable); R J .  Gen. Laws § 11-1-5.1 (2005) (same). In 
contrast, both the federal failure-to-report statute and South Dakota’s failure-to-report statute 
require a positive act o f concealment in order to be criminally charged for failing to report a 
felony. 18 U .S .C . § 4 (2006); S .D . CODIFIED L aw s  § 22-1 l-12(West 2005). The act of 
concealment does not have to be in furtherance of the crime, it merely has to be an act to 
conceal the fact that the person failed to report the felony to the proper authorities.

The Ohio Court o f Appeals interpreted the Ohio statute in Ohio v. Wardlow, 484, 
N .E.2d 246 (Ohio App. 1985), in which the defendant was charged with failing to report that 
her daughter was repeatedly raped by the defendant’s live-in boyfriend. Id . at 279. While the 
court held that the statute was not unconstitutionally vague, it did hold that the statute 
unconstitutionally violated the defendant’s Fifth Amendment right against self-incrimination 
as evidenced by the defendant’s prosecution for child endangerment. Id .

The Ohio statute brings up the interesting point that requiring reporters to give 
information may violate a reporter’s right against self-incrimination as applied in many 
situations. However, i f  the statute does not require the reporter to give their name and some /  
other pertinent information, then the statute would be difficult to enforce. See In  re 

Stichtcnoth, 425 N .E.2d 957, 95S-59 (Ohio App. 1980) (reversing adjudication of 
delinquency against defendant for violating Ohio statute when he requested that two people 
notify authorities immediately o f felony and claimed to have made several anonymous calls 
to authorities because the appellate court found the defendant’s actions to be sufficient). 
Violating a person’s right against self-incrimination is, by far, the biggest legal impediment 
to duty-to-report laws.

Another interesting point about the Ohio statute is that it makes an explicit exception 
for all o f the common law privileges, as well as an exception for failure to report a felony 
that would incriminate an immediate family member. This is particularly interesting because, 
as several of the privileges are defined in the Alaska Rules o f Evidence, it is at the very least 
unclear as to whether they would apply in the context of a failure-to-report statute. For 
instance, it definitely seems questionable whether the spousal immunity privilege or the 
confidential marital communications privilege would apply in many cases to protect one 
spouse from having to report on the other.

It would also have to be determined if  it is good public policy to expect a father to 
report his son to police because he knows his son is in possession o f drugs. The family may 
be trying to get the son help and forcing a family to decide between getting the son help and 
possibly alerting authorities to the crime or not getting the son help seems like a difficult 
position to put families in. An exception for immediate family members may be appropriate.

4
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Also, aside from those discussed above, there are a myriad of problems with 
enforcement o f a failure-to-report statute. First, reporting obvious felonies like a grisly 
murder are easy but there are many situations where it will be questionable whether a lay 
person knew a felony was committed. An interesting example is attempted murder. It is 
sometimes hard for attorneys to determine when a person has taken sufficient overt action to 
constitute attempted murder. A  failure-to-report law could put prosecutors’ in the middle of 
dilemmas like: should the defendant’s girlfriend have known that, when the defendant said 
“ I ’m going to kill him,” he meant it?

Second, as noted in Susan’s email and probably the reason that the states that have a 
failure-to-report statute rarely use it, witnesses who violated the statute would be reluctant to 
come forward for fear of criminal charges. In all of the highly-publicized, horrendous crimes 
that resulted in passage of the statutes discussed above, the convictions were based on the 
testimony o f witnesses that failed to assist the victims, failed to summon help, and failed to 
report the crimes. However, when the cases went to trial, these were the witnesses that 
testified. Gabriel D. M . Ciociola, “M isprision o f Felony and Us P ro g e n y 41 BRANDEIS 
L .J.697 ,763-66 (2003).

Third, any failure-to-report statute would likely have to be harmonized with AS 
11.56.800, criminalizing the making of false reports, to provide some sort o f reasonable 
mistake defense.

Issues arising with laws imposing a duty to assist

John’s email indicates that the proposed law would require “ a person at a beach to get 
out of his lawn chair to fish out of [two] feet of water a drowning [two] year old child.” That 
is an easy duty to impose; almost any witness could aid that victim. Would the proposed law 
impose a duly on a person lo stop a husband from beating his wife? What if  the witness was 
a man that was 5’9” and weighed 185 pounds and the husband was 6’3” and weighing 220 
pounds?

Other problems lie in limiting the crimes to which a witness is required to provide 
assistance. Is the proposed law going to use some sort o f violent-crime structure as the test 
for when a person is required to assist another or is the proposed law going to make it a crime 
to fail to aid another in need o f assistance (i.e ., John’s example o f the drowning two-year- 
old)? Is the proposed law going to provide a defense (both civilly and criminally) to a person 
who commits an assault (or other crin.es like trespass) when she mistakenly thinks that she is 
assisting a victim o f a crime but, in fact, no crime has been committed?
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F r o m :  B i a i r  C h r i s t e n s e n
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S u b j e c t :  R e :  g o o d  S a m a r i t a n  l e g i s l a t i o n

H i  A n n i e ,

J o h n  w a s n ' t  a v a i l a b l e  t h i s  m o r n i n g  t o  t a l k  l i k e  w e  s c h e d u l e d ,  s o  I  a m  a  l i t t l e  
l a t e  w i t h  t h e  i n f o r m a t i o n  a n d  l  h a d  t o  g e t  t h e  r e s e a r c h  t o  D o u g  b e f o r e  n o o n .  
S o r r y .  H e r e  i s  t h e  s c o o p :

T h e r e  w e r e  t h r e e  w i t n e s s e s  t h a t  d e f e n d a n t ,  J e r r y  M c C l a i n ,  c a l l e d  t h a t  n i g h t  
o n  t h e i r  c e l  p h o n e s .  O n e  w a s  h i s  b r o t h e r  J e s s e .  T h e y  s a i d  h e  c a l l e d  t h e m  a n d  
j u s t  g e n e r a l l y  s a i d  " c o m e  o v e r ,  I  n e e d  y o u . "  H e  d i d n ' t  t e l l  t h e m  a b o u t  t h e  
b e a t i n g .

O n c e  t h e y  g o t  t h e r e ,  t h e y  s t o o d  a t  t h e  f r o n t  d o o r  a n d  t h e y  s a i d  t h e y  n e v e r  
w e n t  i n t o  t h e  h o u s e .  T h e  w i t n e s s e s  s a i d  t h e y  r e a l l y  c a n ' t  r e m e m b e r  e x a c t l y  
w h a t  h e r  c o n d i t i o n  w a s  b u t  s h e  i s  d e f i n i t e l y  i n  b a d  s h a p e .  T h e y  s a i d  t h a t  t h e  
v i c t i m  w a s  l u c i d  a n d  s h e  s a i d  " g e t  o u t  o f  h e r e ,  y o u  d o n ' t  w a n t  t o  b e  a  p a r t  o f  
t h i s . "  T h e  t h r e e  g u y s  a s k e d  M c C l a i n  i f  h e  i s  g o i n g  t o  c a l l  9 1 1  a n d  g e t  a n  
a m b l u a n c e  o r  p o l i c e  o v e r  t h e r e  t o  g e t  h e r  s o m e  h e l p  a n d  h e  s a i d  h e  w a s .  T h e y  
l e a v e  b u t  t h e y  c a l l e d  h i m  a n d  t o  c h e c k  t o  s e e  i f  h e  c a l l e d  9 1 1 .  M c C l a i m  s a i d  
h e  w a s  g o i n g  t o .

A l l  o f  t h e  w i t n e s s e s  c o o p e r a t e d  w i t h  p o l i c e  a n d  t h e  D A ' s  o f f i c e .  T h e y  s h o w e d  
f o r  p r e - t r i a l  i n t e r v i e w s .  M c C l a i n ' s  b r o t h e r ,  J e s s e  h a d  s i n c e  m o v e d  t o  
W i s c o n s i n  b u t  a l w a y s  a g r e e d  t o  c o m e  f o r  t r i a l  a n d  w a s  c o o p e r a t i v e  i n  t h e  
i n t e r s t a t e  s u b p o e n a  p r o c e s s .  I t  i s  h a r d  t o  r e c o n s t r u c t  t h e  s e r i e s  o f  e v e n t s  t h a t  
n i g h t ,  s o  a l l  w e  r e a l l y  h a d  i s  w h a t  t h e  w i t n e s s e s  a n d  t h e  d e f e n d a n t  t o l d  u s  
t h a t  h a p p e n e d .  J o h n  m e n t i o n e d  t h a t  h e  t h o u g h t  t h e y  w o u l d  t a k e  t h e  5 t h  i f  i t  
w e n t  t o  t r i a l  b e c a u s e  l i e  t h o u g h t  t h e y  w e r e  i n v o l v e d  i n  t h e  b e a t i n g  b u t  h e  a l s o  
s a i d  t h e y  w e r e  a l w a y s  c o o p e r a t i v e .

J o h n  s t a t e d  t h a t  t h e  c r i m e  s c e n e  i n v e s t i g a t o r s  c o u l d  n o t  p i n  d o w n  h o w  l o n g  
s h e  w a s  b e a t e n  o r  t h e  c h r o n o l o g y  o f  e v e n t s ,  s o  t h e  w i t n e s s e s  w o u l d  h a v e  b e e n  
o u r  o n l y  s o u r c e  o f  t h a t  i n f o r m a t i o n .  P l u s  t h e r e  w a s  a  l o t  o f  p r e t r i a l  m o t i o n  
w o r k  o n  d i m i s h e d  c a p a c i t y  a n d  i n c o m p e t e n c y  b u t  t h e  w i t n e s s e s  v e r i f i e d  t h a t  
M c C l a i n  a s k e d  t h e m  t o  c o m e  o v e r  b e c a u s e  h e  w a s  f e e l i n g  r e m o r s e  f o r  h o w  
b a d l y  h e  h a d  b e a t e n  t h e  v i c t i m  a n d  h e  w a n t e d  t h e m  t o  b e a t  h i m  u p  o r ,  
a l t e r n a t i v e l y ,  c o n s o l e  h i m .  T h i s  i n f o r m a t i o n  u n d e r m i n e d  h i s  c o m p e t e n c y  a n d  
d i m i s h e d  c a p a c i t y  a r g u m e n t s .



W e  n e v e r  e n d e d  u p  n e e d i n g  t h e  w i t n e s s e s  b u t  i t  s e e m s  t h a t  t h e y  w e r e  v e r y  
c o o p e r a t i v e  a n d  w e r e  i m p o r t a n t  s o u r c e s  o f  i n f o r m a t i o n .

L e t  m e  k n o w  i f  y o u  w o u l d  l i k e  m o r e  i n f o  o n  a n y t h i n g .

- B l a i r

» >  A n n e  C a r p e n e t i  1 0 / 0 9 / 0 6  1 : 0 3  P M  » >
T h a n k s  f o r  t h e  r e s e a r c h .

I t  w o u l d  h e l p  i f  y o u  l e t  m e  k n o w  w h a t  N o v a k  s a y s  a b o u t  t h e  w i t n e s s e s  i n  
M c C l a i n .  I f  t h e y  d i d  c o o p e r a t e  w i t h  t h e  i n v e s t i g a t i o n ,  a n d  i f  t h e i r  
i n f o r m a t i o n  w a s  i m p o r t a n t  t o  t h e  i n v e s t i g a t i o n ,  e t c .

T h a n k s ,  a n n i e
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P r e p a r e d  f o r  S e n a t o r  L e s ii. M c G u ir e  

B y Pa t r ic ia  Y o u n g , R e s e a r c h  M a n a g e r

You asked for examples of state laws imposing upon a witness to a crime a duty to report the 
incident. You noted that you are particularly interested in .'sws addressing this type of assistance 
for victims of violent crimes.

As you probably know, individuals in this country typically have no duty to act or to provide 
assistance to persons in need, on the notion that such requirement would be an infringement on 
person.31 liberty. Exceptions have long been made for individuals sharing certain special 
relationships, such as the owner or occupant of property and a guest, a school official and a 
student, or the driver of a vehicle and a passenger. In the last few years, however, in response to 
several widely publicized incidents wherein witnesses stood by while appalling events unfolded or 
crimes were committed, at least ten states have broadened the exceptions by imposing a duty 
upon witnesses to report to authorities under certain circumstances 1

Table 1 provides details of laws requiring certain witnesses to report certain crimes in those ten 
states—Alaska. California, Florida, Massachusetts, Nevada, Ohio, Rhode Island, Texas. 
Washington, and Wisconsin. As you will see, three— Alaska, California, and Nevada— limit the 
duty to report to crimes committed against children.-’ Texas and W isconsin broaden the duty to 
reporting to law enforcement or assisting the victim

1 All stales have Good Samantan lows that prolect volunteers who in good faith give aid in emergency situations 
Tho term has been expanded to include lav/s imposing n duty lo assist an injured or endnngoied person and thoso 
requiring the reporting of crimes. States that imposo a duty to report to authorities or otherwise seek assistance for 
victims of certain crimes arc Alaska, California, Florida, Massachusetts, Novada. Ohio. Rhode Island. Texas. Washington, 
and Wisconsin

•’Alaska House Bill 34. enacted as Chapter 02 SLA 1999, is codified at AS 11 56705 Tho same yoar. Senate Bill 5. 
misprision ot felony, died in the Senate Rules Committee without reaching a door vole Various committee mtnutoj reflect 
concerns over implementation and unintended consequences, even after the scope was narrowed to include only Ihe 
cnmes of murder m the first .mid second degrees, kidnapping, scsual ossnult in tho first dcgroo. sexual abuse of a minor in 
tho first degroo, and arson in tho first dogroo
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As Attachment A, we provide a copy of “ Imposing Criminal and Civil Penalties for Failing to Help 
Another: Are "Good Samaritan" Laws a Good ldea?“3 Part lit of this article describes several of 
these state laws in more detail and discusses the downfall of one such law in Colorado. 
Attachment B contains copies of the bill history 3nd committee minutes associated with SB 5, 
Misprision of Felony, in 1999.

Attachment C is the text of mandatory reporting laws in each state other than Alaska.

I hope you find this information to be useful. Please do not hesitate to contact us if you have 
questions or need additional information.

* Angela Hayden, 'imposing Cnminol and Civil Penalties for Foiling to Help Another Are 'Good Samantan* Lows a 
Good Idea?* Now England School of Low's Journal ol International and Comparative Law. Volume 6.2000
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o r  o f f e n d e r ,  p e r s o n s  w it h  r e a s o n a b l e  b e l i e f  i n  a  s u b s t a n t i a l  r is k  o f  i m m i n e n t  d a n g e r  o f  

b o d i l y  t ia r m  l o  s e l f ,  r e la t iv e ,  o r  h o u s e m a t e ;  t h o s e  s u f f e r in g  f r o m  m e n t a l  o r  p t iy s ic a l  
im p a ir m e n t  o r  d i s a b i l i t y  t h a t  w o u l d  m a k e  r e p o r t in g  i m p r a c t ic a b l e ;  t h o s e  w h o  b e c a m e  

a w a r e  o f  t h e  o f f e n s e  t h r o u g h  c e r t a in  p r iv i l e g e d  c o m m u n i c a t i o n s .

n o t  s p e c i f i e d

i m m e d i a t e l y

a s  s o o n  a s  
r e a s o n a b l y  
p r a c t i c a b le

a s  s o o n  a s  
r e a s o n a b l y  

p r a c t i c a b l e ,  
b u t  n o t  m o r e  

t h a n  2 4  h o u r s  
a f lu r  k n o w i n g  
o f  t h e  o f f e n s e

d o e s  n o t  o p p l y  if  t h e  I n f o r m a t io n  i s  p r iv i l e g e d ,  I h e  i n f o r m a t i o n  w o u l d  t e n d  t o  i n c r i m i n a t e  a  
m e m b e r  o f  I h e  a c t o r ' s  i m m e d i a t e  f a m i ly

n o t  s p e c i f i e d

a p p l i e s  l o  a n y  p e r s o n ,  o t h e r  t h a n  I h e  v ic t im ,  w h o  k n o w s  o r  h a s  r e a s o n  l o  k n o w  t h a t  a  firs; 
d e g r e e  s e x u a l  a s s a u lt  o r  a t t e m p t e d  first d e g i e u  s e x u a l  a s s a u l t  is  t a k in g  p l a c e  i n  h i s  o r  I i m m e d i a t e l y

h e r  p r e s e n c e

T e x a s  P e n a l  
C o d e  §  3 8  1 7

a s s a u l t  o r  s e x u a l  a s s a u lt  
1 a s s is t  o r  r e p o r t  t o  la w  e n f o r c e m e n t  j o f  a  c h i l d

u n d e r  1 4

I I
c e r t a in  v i o l e n t  o f f e n s e s  

o r  a  s e x u a l  o f f e n s e  
a g a i n s t  o i  a s s a u l t  o l  a

R e v  C o d o  n o t if y  p r o s e c u t in g  a t t o r n e y , la w  i 
W a s l i  I e n f o r c e m e n t ,  m e d i c a l  a s s i s t a n c e ,  o r  

§  9 6 9  1 0 0  o t h e r  p u b l i c  o f f i c ia l s c h i ld

d o e s  n o t  a p p l y  if  a s s i s t a n c e  o r  i m m e d i a t e l y  r e p o r t in g  w o u l d  p u t  t h e  a c t o r  i n  d a n g e r  o l  
s e r io u s  b o d i l y  in ju r y  o r  d e a t h

d o e s  n o t  a f f e c t  p r iv i l e g e d  l e l a l i o n s h t p s  a s  p r o v id e d  b y  la w

i m m e d i a t e l y

a s  s o o n  a s  
r e a s o n a b l y  

p o s s i b l e

s u m m o n  lo w  e n f o r c e m e n t  o r  o l t i e r  
W s  S t a t  a s s i s t a n c e  o r  p r o v id o  a s s i s t a n c e ,
§  0 4 0  3 4  1 n o t if y  la w  o n f o i c e m e n t  ( d a t e c l iv o s

a n d  s e c u r it y  p e r s o n n o l )

d o e s  n o t  a p p l y  it  c o m p l i a n c e  w o u l d  p l a c e  t u r n  o r  t ie r  i n  d a n g e r  o r  i n t e i f o i o  w it h  d u t io s  n [ o m , 
a  v ic t im  e x p o s e d  t o  o w e d  l o  o t h e r s ,  if  a s s i s t a n c e  is b e i n g  s u m m o n e d  o r  p r o v id e d  b y  o t h e i s .  d e t e c t iv e s  a n d  I * ( j ^

b o d i l y  h a r m  s o c u n t y  p e r s o n n e l  n e e d  n o t  n o t if y  la w  e n f o r c e m e n t  u n t i l  a ft e r  s u m m o n i n g  o r  p r o v id i n g  ’  *
a s s i s l a n c o

Source State Statutes on LEXIS
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Re: Victim’s Impact Statement
In the Superior Court for the State of Alaska at Anchorage 
State of Alaska v. Jerry D. McClain 
Case No. 3AN-03-4320CR 
Defendant’s DOB: 1/30/76

From: Lisa Sommer, Victim’s Natural Mother

Date: August 17, 2006

On April 26, 2003, the phone rang in my home near Atlanta, Georgia and I heard; “ Lisa, 1 
have terrible, awful news for you. Kiva is dead, she has been murdered.” From that 
moment on my world, as I knew it, was forever more changed. My body trembling, my 
heart racing, and with tears flowing uncontrollably, I was taken to the airport to try to get 
on a plane to Anchorage, Alaska.

I found the process waiting in long lines, all the noise, and trying to get on a same day 
flight from Atlanta to Anchorage verwhelming. Surely, this could not be so difficult. I 
could barely speak and 1 was disoriented. As 1 took the long walk to the terminal, with 
the help of a ticket agent, I knew that I was not getting onboard a flight for business or 
vacation. Instead, as I sat down and buckled my seatbelt, tears streaming down my face,
1 began the first leg of many flights to Alaska into a journey from hell. Leaning back as 
the plane had just taken off, I closed my eyes and f remembered.............

I remember an early Saturday morning on July 8, 1967 in Santa Barbara, California; I am 
holding a tiny newborn baby girl. “Hello, Kiva, welcome to the world.” I am choosing 
the name Kiva as I want this baby girl to have a name that is truly unique and special. 
Kiva, a name that no one has ever been named before. As I am holding her and gazing at 
this tiny precious life, 1 am aware that 1 am a mother for the first time and I am 
responsible for this new life. I find myself in a whole different world -  the world of 
motherhood.

MOTHERHOOD, uah yes! Yet, I never imagine motherhood will encompass the life of 
my child being tortured and raped and beaten to death. YES , TO DEATH. No, . . ,  
motherhood is not this, it could not be. not this.

Kiva was a happy child, a beautiful child. She had golden curls, big blue eyes and a 
magical smile. As unique and special as her name, so was she. From early childhood,
Kiva was deeply sympathetic to those less fortunate. She embraced nature and all of its 
creatures. She was kind, not only to human beings, but to animals as well. She was 
creative and had a great sense of humor. She was popular because she was tenderhearted
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and kind. She was respected because she was sincere, outgoing, courageous, and loving. 
She saw no social class. Kiva had an indomitable spirit and energy.

When the opportunity to go to Alaska came, Kiva was drawn to go. She thought Alaska 
would be a place where she could make immeasurable contributions. Kiva loved living in 
Alaska -  a land filled with adventure and tradition. I supported her choice to go.

Kiva grew to become a woman with a life and career of her own in Anchorage. In the 5 
years she had lived there, Kiva had bought her first house, had been promoted to 
Assistant Manager at Home Depot, and began developing her most unique and incredible 
artistic painting style. Kiva’s artwork showed a profound understanding of the human 
soul and of people and things as they really are. Kiva’s paintings, huge, and on large 
pieces of shcetrock or old doors, arc flooded by light, color and brilliance—balanced and 
intensified by shadows. Kiva’s art is truly unique and special.
Yes, Kiva had her art, her friends and her flower gardens. When Kiva was not working, 

she could be seen tenderly working in her garden beds, planting hundreds of bulbs that 
created color and magic in her yard as they came up. They are still coming up to this day.
I was so proud of her.

But Kiva’s life was cut short. Cut short by a man with none of these qualities. He did not 
just put a gun to her head and pull the trigger. What he did to Kiva is that of a futuristic 
nightmare. Jerry McClain did everything possible to humiliate and torture Kiva. All 
because of a phone call left on Kiva’s answering machine.

Kiva's murder was a horrendous crime involving sadistic brutality and torture. It was 
horrible suffering, humiliation, and pain over long hours. The defendant intentionally 
inflicted emotional distress on Kiva , rendering her helpless by punching her in the nose, 
breaking it, then binding her so she could not move, choking and gagging her, then 
stripping her naked, cutting off her long beautiful hair, and shaving part of her head to the 
scalp and shaving her pubic hair. Her breast and nipples were pinched and tom with an 
object similar to pliers. Objects were inserted into her vagina and she was raped and 
sodomized. Kiva was made to look into a mirror to humiliate her. He deliberately kept 
her conscious for this. She was beaten again and again with a baseball hat until her 
shoulder blades were broken along with her ribs and several other bones. The cellulite in 
her thighs became liquid from the force of the bat. Her spleen ruptured from the blows. 
She bled internally and finally died.

What's more, during the long hours of torturous and brutal pain he indicted on Kiva 
while raping and beating her, the defendant stopped and called his brother and two 
friends over to the house while Kiva was still alive. When they arrived they found her 
naked, and gagged, badly beaten with extensive injuries and lying on her living room 
lloor; A L IV E , yes, A L IV E . The defendant took the time; I REPEAT, took the time, lo 
stop, make a call, and wait for the arrival of his brother and friends. Discussions were
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exchanged; the phone message (from the male caller on Kiva’s answering machine) was 
played for them to hear again and again, while Kiva was A L IV E  and laying there.

It is not right, that the brother and friends left and did not help her or call 911. It just is 
not right. T hey supposedly broke no law. If  that is the case, in the great state of Alaska, 
then the laws must be changed.

The images of this brutal, torturous murder of my child keep coming back. It has been 3 
1/2 years since that phone call and my life being transformed overnight. But time has not 
melted iny pain. I have lost the sense of who I am and what I stood for. I have trouble 
resting, or falling asleep. I am alive, but I am not living life. There is a stabbing pain, a 
bunting numbness in my heart that won't go away. These symptoms create huge gaps of 
time where I have been unable to work productively and make a living as I have always 
done. I have had to travel a long distance to attend a victims’ of homicide support group 
to help with the bereavement and trauma symptoms I have been experiencing.

The emotional impact of being thrown into the criminal legal system has changed me as 
well. Learning the legal language was new and conftising; learning the technical details 
of the steps between the prosecution, the court, and the defense took its toll on me. It 
took great concentration to try to learn and remember this language. Great concentration 
was something I had very little of because this was about my child. They are talking 
about Kiva! She is Case Number 3AN-03-4320CR! Now, Kiva, my child, is a case 
number.

As I learned how long and drawn out this process would be, I was overwhelmed, 
frustrated, and immobilized. So many times I would reorganize my work schedule to 
allow me to travel to Anchorage. So many times 1 would reorganize my home life so 1 
could be gone for several weeks. I would pack my bags and be ready to get on a plane to 
Anchorage for the trial of Kiva's case, when a resulting phone call would change that 
plan. "We are not going to trial, it has been pushed out." How many years would this go 
on?

finally, after three and a half years, a change of plea and an Evidentiary Hearing. Now, 
here I stand in the middle of the criminal legal system of the State of Alaska. The 
defendant has not looked at the crime scene photos, nor the pictures from the Medical 
Examiner and the SART Nurse showing the extensive and brutal injuries he indicted on 
Kiva.

I am 59 years old and self-employed. I set my business aside to assume the complex 
aftermath of my daughter's death. No parent should have to spend days waiting for her 
child's tormented and disfigured body to be released from authorities. No parent should 
be faced with this. Yet, this is what I faced. Now, for the rest of my life, I will go to bed 
each night and wake up each day with the painful knowledge that my child was brutally,
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I hope and pray that maximum sentencing for this unpredictable and cruel man will bring 
some closure to this chapter of my pain and bring justice for my child.

Not only have 1 lost Kiva, society has lost Kiva. Your community has lost Kiva. - Lost a 
beautiful person with a warm, tender and loving heart and a great sense of humor. Kiva 
was a productive and caring worker and manager. She had a strong work ethic. She 
contributed to society.

There is no place in our society for a person such as this defendant. His behavioral 
patterns are pervasive in his history. He will not change. While in confinement where 
boundaries are very solid and clear, he will be a model prisoner. Yet, he will NOT be 
able to manage his life on his own should the boundaries be taken away. He will NOT be 
able to manage his emotional volatility. He will always be dependent on the strictest of 
limits and boundaries in order to control himself. Other people, especially women, 
should he become attached to one, will be at risk if  lie is ever allowed out of prison.

With respect to the defendant’s prior criminal history, Kiva was not the first woman he 
had tried viciously to control from leaving him. He has used harassment, breaking and 
entering, violence, and strangulation on another woman he called his girlfriend. She came 
very close to death, (see a Domestic Violence restraining order filed by C.R. on July 18, 
2000), In addition, the defendant was convicted of Harassment on Dec. 8 2000. The 
defendant was also charged and convicted of Assault and threatening a family member on 
July 31, 2000. Only 23 days later. This was all in the year 2000 well before his fall while 
in a physical fight with his brother in 2003. Most likely this pattern developed in his teen 
years. His history shows this.

According to the new Webster’s Dictionary the definition ofTORTUE is: EXTREM E 
PAIN; AGONY; TO CAUSE PAIN TO EXTREM ITY .

The definition of TORMENT is EXTREM E PAIN; TORTURE; THAT WHICH GIVES 
PAIN.

Surely there can be no doubt Kiva was tortured, tormented, raped and sodimi/.ed with 
objects, and violently, with a baseball bat, beaten to death.

Therefore, based on the aggravating circumstances of these horrific acts committed by 
this defendant, 1 respectfully request that the maximum sentence allowable under Alaska 
Law be given. The defendant is a WORST OFFENDER. I strongly object to his release 
from confinement. He should never receive a sentence from which he could eventually 
be released.

horrifically murdered.
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Your Honor, regarding the right to restitution, please see the attached itemized expenses.

I, Lisa Sommer, have been impacted beyond comprehension. I am a mother and Kiva 
was my child. 1 miss her so. I can only describe my feelings with these words that are 
part of a poem that I wrote as a pledge to my child shortly after her murder. Here is an 
excerpt from the poem, A MOTHER’S PLEDGE, (by Lisa Sommer)

I saw you last in Alaska, my child; grown and creating a life of your own.
A world full of friends, flowers and beautiful art,
With a job that had finally put you on top.
You had succeeded in completing what some never do.
You had stepped across life's threshold from child to full bloom.
And this should N EVER have been taken away from you.

I miss you so much and wonder if  you know 
That LOVE IS ETERNAL and can only grow.
Why can't I hold you or see you smile,
Or hear your laugh and just talk and visit for a while?
These gifts of life arc now denied,
Because of a brutal homicide.

I LOVE YOU, M Y KIVA . I LOVE YOU SO.
I feel your spirit. 1 feel your soul.
I will FIGHT FOR YOU
No matter how tired, no matter how old I grow.
Love, Mom (April,2003)

Respectfully,

Lisa Sommer

CC; John Novak 
Kathryn Luth
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Anchorage Daily News

B r u t a l  m u r d e r  le a d s  to  v i c t i m s '  a id  e f f o r t

By REP. LES IL McGUIRE 
(P u b lish e d : N o ve m b e r 2 1 , 2 0 0 6 )

The re c e n t s e n te n c in g  o f  J e rry  D. M cC la in  fo r  th e  to r tu re  a n d  m u rd e r  o f  K iva  F rie dm an  has once  
ag a in  b ro u g h t to  th e  fo re fro n t a g a p in g  ho le  in o u r  c r im in a l ju s t ic e  s y s te m .

The  c r im e s  c o m m it te d  a g a in s t K iva  F r ie dm an  by  M cC la in  a re  in and  o f  th e m se lv e s  h o r r if ic  and  
a b o m in a b le , b u t th e  c irc u m s ta n c e s  s u r ro u n d in g  h e r d e a th  a re  m a de  e ve n  m o re  tra g ic  by th e  fa c t 
th a t  th re e  w itn e s s e s  fa ile d  to  ca ll p o lice  o r  p a ra m e d ic s .

K iva  F r ie d m a n  w as a liv e  and  c o n sc io u s , a lth o u g h  b a d ly  in ju re d , w h e n  tw o  o f M cC la in 's  fr ie n d s  and  
h is b ro th e r  s to p p e d  by  F r ie d m a n 's  he js e  a t  th e  re q u e s t o f  J e rry  M cC la in . T h e y  saw  he r, saw  the  
e x te n t o f  h e r  in ju r ie s  and  d id  n o th in g  to  he lp  h e r o r  save  h e r  life . I t  w as  n o t u n t il th re e  h o u rs  a f te r  
th e  th re e  m en  le f t  and  th e  v ic t im  w as  dead  th a t J e r ry  M cC la in  ca lle d  po lice  and s u m m o n e d  he lp . 
T h re e  h o u rs  in w h ich  h e r life  co u ld  ha ve  been sa ved . T h re e  h o u rs  in w h ic h  she  in s te ad  c o n t in u e d  to  
s u f fe r  a n d  h e r life  c o n t in u e d  to  s lip  aw a y .

Je rry  M cC la in  w ill spend  th e  re s t o f  h is  life  in p r is o n , and r ig h t fu l ly  so. B u t th o se  th re e  m en  w ho  
had th e  o p p o r tu n ity  to  pe rh ap s  save  K iva  F r ie d m a n 's  life  and  in s te a d  tu rn e d  th e ir  ba cks  on  h e r 
w e re  n o t c h a rg e d  w ith  a n y  c r im e . In  A la ska , th e re  is no m a n d a te  to  ca ll p o lice  o r  to  re n d e r a id .

W h ile  i t  is n o t th e  p o s it io n  o f  th e  s ta te  to  le g is la te  m o ra lity ,  u n d e r c e r ta in  c irc u m s ta n c e s , such  as i  
th e  case  o f K iva  F r ie d m a n , th e re  sh o u ld  be c r im in a l l ia b i l i t y  fo r  th o s e  w h o  do  n o t e ith e r  re p o r t  o r 
a id  a v ic t im  o f  a v io le n t c r im e . T h is  case has c o n tin u e d  to  in c ite  o u tra g e  n o t o n ly  fo r  h e r m u rd e r , 
b u t fo r  th e  in a c t io n  o f  th e  th re e  m en  w h o  chose  to  le t h e r d ie . P ub lic  o u tc ry  has s p u rre d  m e  to  p re ­
file  le g is la t io n  to  a d d re s s  th is  is sue .

D u rin g  th e  2 1 s t A la s ka  L e g is la tu re , th e n  Rep. F red D yson , R -E ag le  R ive r, in tro d u c e d  a b ill re la t in g  
to  th e  c r im e  o f  fa ilu re  to  re p o r t  th e  c o m m is s io n  o r  a t te m p te d  c o m m is s io n  o f  c e r ta in  c r im e s  a g a in s t 
c h ild re n . T h is  le g is la t io n  m ade  i t  a c lass  A m is d e m e a n o r o ffe n se  i f  a p e rs o n , o th e r  th a n  th e  v ic t im , 
c o m m its  th e  c r im e  o f  fa ilu re  to  re p o r t  in a t im e ly  m a n n e r a v io le n t  c r im e  o r  an a t te m p te d  v io le n t 
c r im e  in c lu d in g  m u rd e r , k id n a p p in g , ra p e  and  a s sa u lt.

I t  is m y  in te n t io n  to  ta k e  th is  le g is la t io n  a s te p  fu r th e r  to  in c lu d e  v io le n t  c r im e s  a g a in s t a d u lts  as 
w e ll as c h ild re n  u n d e r A la ska  S ta tu te  1 1 .5 6 .7 6 5 (a ) .  My le g is la t io n  w o u ld  p re se rv e  th e  d e fe n s ib le  
p re s u m p t io n  th a t  a re p o r t  m a y  ha ve  n o t have  been m ade  by  a w itn e s s  o u t o f fe a r  o f  p h ys ic a l in ju r y  
to  th e m s e lv e s .

In  o th e r  s ta te s  a ro u n d  th e  c o u n try  th e re  is a w id e  ra nge  o f  m a n d a to ry  re p o r t in g  law s. T h is  b ill w ill 
be in tro d u c e d  in  th e  sam e  v e in  as th e  re c e n t m a te r ia l w itn e s s  le g is la t io n  th a t I s p o n so red  d u r in g  
th e  lo s t s p e c ia l s e ss ion .

As th is  n ew  b ill Is b e in g  d ra f te d , I lo o k  to  A la s kan s  to  p ro v id e  in p u t and  g iv e  m e  fe edback  on  how  
th e y  w o u ld  lik e  to  see th is  le g is la t io n  fra m e d . I t  is m y  o p in io n , th a t  w h ile  w e  liv e  in a fre e  s o c ie ty , 
w e  a re  p r iv ile g e d  to  re s id e  in o u r  c o m m u n ity  a n d  th e  g re a t s ta te  o f  A la s ka . W ith  th is  p r iv ile g e
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com es  c iv ic  re s p o n s ib ility , in c lu d in g  th e  bas ic  re s p o n s ib ili ty  o f  h e lp in g  a v ic t im  o f  a v io le n t  c r im e  by 
re p o r t in g  it.

K iva  F r ie dm an  d ie d  a te r r ib le  d e a th . H e r b ru ta l m u rd e r  has o p ened  m y  eye s  and  c o m p e lle d  m e to  
im p ro v e  o u r law s . W e a re  to o  la te  to  sa ve  K iva  F r ie d m a n 's  life , b u t it  is n o t to o  la te  to  p e rh a p s  
sa ve  a n o th e r . T h is  le g is la t io n  w il l e n su re  th a t  h e r d e a th  w ill n o t ha ve  been  in v a in , a n d  h e r le g acy  
w ill n o t be ju s t  as a v ic t im , b u t an in s p ira t io n  to  c h a ng e  A la ska  fo r  th e  b e tte r .

Rep. Les il M cG u ire  re p re s e n ts  A n c h o ra g e 's  S and  Lake a rea  in th e  s ta te  H ouse . She w as  e le c te d  to  
th e  a re a 's  S e na te  s e a t in N o vem be r.
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Dear Senators:

My name is Gerad Godfrey and 1 chair Alaska’s Violent Crimes Compensation Board 
(VCCB). I am writing this letter in support of SB5 with the perspective 1 have gained 
during my tenure on the VCCB.

First and foremost 1 must preface this letter by stating that I am as apprehensive about 
legislation requiring an affirmative act of private citizens as anyone else. But this 
legislation does not present a gross encroachment of personal freedoms. This legislation 
is designed to save people’s lives not make criminals of apathetic citizens. If  one can be 
made a criminal by failing to file a tax return where no one’s life hangs in the balance 
then surely, by comparison, this legislation asks less than that of filing a tax return yet 
provides a much greater benefit to the public than a lax return, by saving lives.

The circumstances of the heinous crime committed on Kiva Friedman which catalyzed 
this legislation, unfortunately, are not unique in Alaska. As chair of the VCCB I have 
seen the aftermath and details of thousands of violent crimes committed on innocent 
Alaskans. Although the nature of the crime perpetrated on Kiva was extreme, it is similar 
to many other crimes in this slate whereby uninvolved parties were aware of the felony 
being perpetrated yet did not do so much as make an anonymous call to 911. Based on 
empirical data from the VCCB I estimate that 5-10 times a year there are circumstances 
wherein an act of minimal intervention by an uninvolved citizen, aware of a violent 
felony perpetrated on an innocent victim, would have mitigated the suffering of that 
victim or saved the victim’s life.

I have read the Department of Law's analysis and position on this legislation. The DOL is 
doing what they should b<* doing by viewing this from a pragmatic perspective and 
reducing it to convictions and acquittals. 1 lowever. that is not the purpose of this 
legislation. The purpose of this legislation is to compel one to act whereby he/she would 
not have acted otherwise. If  this legislation compels one to act, thereby saving a life, but 
in the process costs the state a conviction, so be it. Such an occurrence would be entirely 
consistent with, and anchored in, one of the foundational tenets of the American Criminal 
Justice system. That tenet is: It is better for a guilty man to go free than an innocent man 
go to jail. In this parallel the guilty man is the perpetrator of a violent felony and the 
innocent man is the victim of such felony. DOI.’ s position on the unintended 
consequences is not well supported by the history of comparable legislation in other 
states. DOL cited the rarity of prosecution with such legislation in other states and that it 
appeared to be “ token legislation” in some states. Generally, token legislation is not 
legislative time well spent. That is not the case in this instance.

Obscure laws are typically learned of through word of mouth and time. Imagine 10 years 
from now if the exact same scenario that happened to Kiva Friedman happens again. But 
this time w hen the 3 w itnesses leave and discuss what they should do. one of the 
witnesses recalls from a high school intro to law class, or such, that it would be a crime 
not to report the torture. So he convinces his buddies that they should make ati



anonymous 911 call just to cover their own tails. By doing this, medical aid is rendered in 
time to save Kiva’s life. That is a plausible scenario not a myopic one and when it comes 
to pass and saves one life, it will have been worthwhile legislation, token or not.

One way DOL fears SB5 would cost convictions is when material witnesses to the crime 
failed lo report the crime and either invoke the Fifth Amendment or are offered immunity 
for their testimony. Again, although plausible, the evidence appears to demonstrate this is 
a paper tiger. In all reality, if this legisla'ion was designed to affirmatively and 
proactively prosecute apathetic witnesses, it is poorly written for such, as the defenses 
available and the ability lo adequately prove the elements of the crime would be 
problematic. This is probably another reason prosecutions for this type of legislation are 
rarely seen.

If  in fact, in an isolated instance, such legislation makes prosecution more arduous, yet in 
another isolated instance such legislation saves one’s life, it can reasonably be said it is 
worthwhile legislation. It is only just that saved lives trump convictions if  one must 
occasionally yield to the other.

/\ll legislation does not boil down lo prosecutions won and lost and this is such 
legislation. I hope that Alaska’s Legislature maintains a broad perspective on SB5 and 
remembers the intent within it which is to save lives not make criminals of apathetic 
individuals.

Sincerely,

Gerad ( iodlrey 
Chair
Alaska Violent Crimes Compensation Board
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SUMMARY:
. . . T h e  s t a r t i n g  p o i n t  is c o m m o n - l a w  m i s p r i s i o n  o f  f e l o n y . . . .  T a k i n g  as  c o r r e c t  t h e  H o u s e  o f  L o r d s ’ d e c i s i o n  i n  S y k e s  

that m i s p r i s i o n  o f  f e l o n y  c o n s i s t s  o f  m e r e  f a i l u r e  t o  d i s c l o s e  k n o w l e d g e  a b o u t  a f e l o n y ,  t h e  c o u r t  l e a n e d  h e a v i l y  o n  P . R .  
G l a z c b r o o k ' s  d e f t  p o l e m i c  a g a i n s t  S y k e s  a n d  t h e  c r i m e  o f  m i s p r i s i o n  o f  f e l o n y  c o n t a i n  i n  h i s  a r t i c l e  H o w  L o n g  T h e n ,  Is  
th e  A r m  o f  t h e  L a w  to  B e?  T h e  e o u i t  r e a d i l y  a d o p t e d  G l a z c b r o o k ’s d e p i c t i o n  o f  t h e  p o l i c y  c o n s i d e r a t i o n s  g o i n g  a g a i n s t  
m i s p r i s i o n  o f  f e l o n y  a n d  t h e  g a p s  i n  l o g i c  f o u n d  i n  t h e i r  L o r d s h i p s ’ o p i n i o n s  i n  S y k e s . . . .  O b v i o u s l y ,  e a c h  i n d i v i d u a l  
m u s t  b e  g u i d e d  b y  h i s  o w n  c o n s c i e n c e ;  n e v e r t h e l e s s ,  a n y o n e  w h o  a c ts  a f f i r m a t i v e l y  to  c o n c e a l  a  c r i m i n a l  u n d e r t a k i n g  
c o u l d  b e  c o m m i t t i n g  t h e  c r i m e  o f  m i s p r i s i o n  o f  f e l o n y . .. .  I n  c o n t r a s t ,  t h e  R h o d e  I s l a n d  a n d  M a s s a c h u s e t t s  s ta tu tes  
s p e c i f y  th a t  t h e  r e p o r t i n g  d u t y  a r i s e s  o n l y  w h e n  o n e  k n o w s  th a t  a n o t h e r  p e r s o n  is  t h e  v i c t i m  o f  a n  e n u m e r a t e d  v i o l e n t  
o f f e n s e . .. . H o w e v e r  p h r a s e d ,  a n y  s t a t u t e  i m p o s i n g  a m a n d a t o r y  r e p o r t i n g  d u t y  w i l l  b e a r  a n a l o g y  t o  c o m m o n - l a w  m i s ­
p r i s i o n  o f  f e l o n y . .. .  ’’ A s  a s o l u t i o n ,  h e  p r o p o s e s  l i m i t i n g  th e  r e p o r t i n g  d u l y  to  t h o s e  c r im e s  w h i c h  w e r e  d e s i g n a t e d  as 
f e l o n i e s  b y  t h e  E n g l i s h  c o m m o n - l a w ;  m u r d e r ,  m a y h e m ,  a r s o n ,  r a p e ,  r o b b e r y ,  b u r g l a r y ,  l a r c e n y ,  p r i s o n  b r e a c h ,  a n d  r e s ­
c u e  o f  a f e l o n .  .. .

TEXT:
[♦69SJ

I .  I n t r o d u c t i o n

T h i s  A r t i c l e  e x p l o r e s  l a w s  w h i c h  c r i m i n a l i z e  a n  o r d i n a r y  c i v i l i a n ’s f a i l u r e  l o  v o l u n t e e r  i n f o r m a t i o n  a b o u t  a c r i m e  to 
th e  p o l i c e  o r  o t h e r  a u t h o r i t i e s .  T h e  s t a r t i n g  p o i n t  is  c o m m o n - l a w  m i s p r i s i o n  o f  f e l o n y .  T h e  h i s t o r y  o f  t h e  o f f e n s e  a n d  its 
r e c e p t i o n  i n  f o r e i g n  c o m m o n - l a w  j u r i s d i c t i o n s  is  f i r s t  c o n s i d e r e d ,  w i t h  s p e c i a l  a t t e n t i o n  g i v e n  to  S y k e s  v .  D i r e c t o r  o f  
P u b l i c  P r o s e c u t i o n s ,  a c r u c i a l  c a s e  t h a t  c a m e  b e f o r e  the  H o u s e  o f  L o r d s  i n  1961. T h e n ,  i n d i v i d u a l  c o n s i d e r a t i o n  is  g i v e n  
to  th e  h a n d f u l  o f  s t a t e  c a s e s  i n  t h e  U n i t e d  S ta te s  p a s s i n g  o n  c o m m o n - l a w  m i s p r i s i o n  o f  f e l o n y .  T h e  a p p r o a c h  o f  e a c h  
j u r i s d i c t i o n  is u n i q u e ,  s o  t h e y  a r e  d e s c r i b e d  s e p a r a t e l y .  T h e  A r t i c l e  t h e n  t u r n s  t o  m i s p r i s i o n  o f  f e l o n y  i n  i t s  s t a t u t o r y  
f o rm s  at t h e  f e d e r a l  a n d  s ta te  l e v e l s .  T h e  s u m m a r y  o n  th e  b la c k - le t t e r  o f  g e n e r a l  c r i m e  r e p o r t i n g  d u t i e s  c o n c l u d e s  b y  
e x a m i n i n g  c u r r e n t  d u ty- to- ropo i  t a n d  d u ty- to- rc s c u e  s ta te  s ta tu te s .  T h e s e  s t a t u t e s ,  d r a f t e d  t o  a p p l y  o n l y  t o  w i t n e s s e s  o f  
v i o l e n t  c r im e s  o r  o t h e r  s e r i o u s  e m e r g e n c i e s ,  i m p o s e  a m o r e  l i m i t e d  a f f i r m a t i v e  c r i m e  r e p o r t i n g  o b l i g a t i o n  t h a n  d o c s  
m i s p r i s i o n  o f  f e l o n y ,  T h e  im p o r t a n t  d i s t i n c t i o n  b e t w e e n  a s ta tu te  r e q u i r i n g  a i d  t o  a n  i m p e r i l e d  p e r s o n  a n d  a s ta tu te  r e ­
q u i r i n g  a r e p o r t  o f  c r i m i n a l  c o n d u c t  i s  a d d r e s s e d .

T h e  A r t i c l e  n e x t  d i s c u s s e s  t h e  m e r i t s  o f  l e g a l l y  o b l i g i n g  o r d i n a r y  c i v i l i a n s  to  r e p o r t  c r im e s .  I t  d e t e r m in e s  tha t  a  l a w  
r e s e m b l i n g  c u r r e n t  d u ty- to- re po r t  s ta tu te s ,  w i t h  t h e i r  a p p l i c a t i o n  l i m i t e d  to  w i t n e s s e s  o f  v i o l e n t  c r im e s ,  e s c h e w s  t h e  
o v c r b r c a d l h  a n d  v a g u e n e s s  w h i c h  m a k e s  t r a d i t i o n a l  m i s p r i s i o n  o f  f e l o n y  s o  i n t o l e r a b l e  i n  t h e  c o n t e m p o r a r y  s e t t in g ,
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T h e n  t h e  A r t i c l e  i n c l u d e s  a s h o r t  r e e x a m i n a t i o n  o f  t h r e e  i n f a m o u s  e x e m p l a r s  o f  b y s t a n d e r  i n d i f f e r e n c e :  t h e  K i t t y  
G e n o v e s e  m u r d e r  i n  N e w  Y o r k  C i t y ,  t h e  g a n g  r a p e  at B i g  D a n ' s  T a v e r n  i n  N e w  B e d f o r d ,  M a s s a c h u s e t t s ,  a n d  the  Sher- 
r i c c  I v e r s o n  m u r d e r  i n  N e v a d a ,  T h e  fa c ts  o f  t h e s e  i n c i d e n t s  i l l u s t r a t e  h o w  a m a n d a t o r y  c r i m e  r e p o r t i n g  d u t y ,  t h o u g h  
c o n s o n a n t  w i t h  p r i n c i p l e s  o f  j u s t i c e ,  c o u l d  h a v e  u n d e s i r e d  e f f e c t s  o n  c r i m i n a l  i n v e s t i g a t i o n s  a n J  p r o s e c u t i o n s .

[*699]

A t  t h e  c o n c l u s i o n  o f  t h i s  A r t i c l e ,  t h e  a u t h o r  s u b m i t s  t h a t  l e g i s l a t i o n  i m p o s i n g  a m a n d a t o r y  a f f i r m a t i v e  d u t y  to  r e ­
p o rt v i o l e n t  c r i m i n a l  o f f e n s e s ,  i f  p r o p e r l y  d r a f t e d  a n d  e n f o r c e d ,  w o u l d  s e r v e  t h e  e n d s  o f  j u s t i c e .

T h e  f o c u s  o f  t h i s  A r t i c l e  is  a  g e n e r a l  r e p o r t i n g  d u t y  im p o s e d  b y  t h e  c r i m i n a l  l a w .  L a w s  r e q u i r i n g  tha t  s p e c i a l  
g r o u p s  o f  c i t i z e n s  ( d o c t o r s ,  l a w y e r s ,  s c h o o l t e a c h e r s ,  c l e r g y )  r e p o r t  c e r t a i n  c r i m e s  a r e  b e y o n d  th e  s c o p e  o f  t h i s  A r t i c l e .  
T h e  i m p o s i t i o n  o f  c i v i l  l i a b i l i t y  f o r  f a i l u r e  l o  r e p o r t  a c r i m e  is  a l s o  b e y o n d  t h e  s c o p e  o f  t h i s  A r t i c l e .

I I .  C o m m o n  L a w  M i s p r i s i o n  O f  F e l o n y

A .  H i s t o r i c a l  B a c k g r o u n d

M i s p r i s i o n :  t h i s  i s  p r o p e r l y  w h e n  a n y o n e  l e a r n s  o r  k n o w s  t h a t  a n o t h e r  h a s  c o m m i t t e d  t r e a s o n  o r  f e l o n y ,  a n d  h e  d o e s  
n o t  c h o o s e  to  d e n o u n c e  h i m  to t h e  K i n g  o r  t o  h i s  C o u n c i l ,  o r  to  a n y  m a g is t r a t e ,  b u t  c o n c e a l s  h i s  o f f e n c e ;  t h i s  is a m i s ­
p r i s i o n .  n l

T h e  e m i n e n t  E n g l i s h  l a w y e r  a n d  j u d g e ,  S i r  W i l l i a m  S t a u n f o r d ,  w r o t e  t h i s  s t a t e m e n t  i n  h i s  T r e a t i s e  o n  t h e  P le a s  o f  
t h e  C r o w n ,  w h i c h  f i rs t  a p p e a r e d  i n  1557. n2  T h e  n a m e  ' m i s p r i s i o n  o f  f e lo n y '  w a s  t h e r e b y  a t t a c h e d  to a  c o m m o n - l a w  
m i s d e m e a n o r  m a k i n g  i l l e g a l  t h e  f a i l u r e  to  d i s c l o s e  o ne 's  k n o w l e d g e  o f  t h e  c o m m i s s i o n  o f  a f e l o n y  to  t h e  p r o p e r  a u t h o r i ­
t i e s .  n3

M i s p r i s i o n ' s  d i s t i n g u i s h i n g  f e a t u r e  is  th a t  i t  p u t s  o n  t h e  o r d i n a r y  c i v i l i a n  a n  a f f i r m a t i v e  d u t y  to  r e p o r t  c r im e .  n4 
M e r e  p a s s i v i t y  b y  o n e  k n o w i n g  o f  a  f e l o n y ,  [*700] w i t h o u t  m o r e ,  s u f f i c e s  l o  e s t a b l i s h  c r i m i n a l  l i a b i l i t y .  n5 S o m e  o l d e r  
a u t h o r i t i e s  e v e n  i n c l u d e  a d u t y  to  i n t e r v e n e  to  s t o p  a f e l o n y  o r  a r re s t  a f e l o n .  n6  B u t  m o d e r n  E n g l i s h  a u t h o r i t i e s  d o  no t  
a c c e p t  t h i s  n o t i o n ,  n l  I n  t h e  U n i t e d  S ta t e s ,  h o w e v e r ,  d e f i n i t i o n s  o f  t h e  c r i m e  tha t  i m p l y  a d u t y  to  i n t e r v e n e  a g a i n s t  a 
f e l o n y  o r  a p p r e h e n d  a f e l o n  p e r s i s t .  n8 Y e t ,  w i t h  o n e  e x c e p t i o n ,  n9  i n  a l l  c a s e s  i n  w h i c h  t h e  [*701 ] fac ts  a re  d e s c r i b e d ,  
t h e  p r o s e c u t i o n  f o r  m i s p r i s i o n  o f  a f e l o n y  h a s  n e v e r  p r o c e e d e d  a g a i n s t  a d e f e n d a n t  f o r  h i s  o r  h e r  f a i l u r e  to  s t o p  a f e l o n y  
o r  a r re s t  a f e l o n ;  a n d  c o n t e m p o r a r y  A m e r i c a n  a u t h o r i t i e s  a c k n o w l e d g e  t h a t  t h e  d u t y  im p o s e d  b y  th e  o f f e n s e  i s  l im i t e d  to  
d i s c l o s u r e  o f  k n o w l e d g e .  n l O

A t  l e a s t  as  f a r  b a c k  a s  t h e  la t e  f i f t e e n t h  c e n t u r y ,  t h e  w o r d  'm i s p r i s i o n '  w a s  " u s e d  a lm o s t  as  s y n o n y m o u s  w i t h  m i s ­
d e m e a n o u r ,  t h a t  is to  s a y ,  s o m e t h i n g  le s s  t h a n  f e l o n y  w h i c h  d i d  n o t  c a r r y  t h e  d e a t h  p e n a l t y . "  n l  I S t a t u t e s  e n a c t e d  i n  t h e  
m i d - s i x t e e n t h  c e n t u r y  t e r m e d  t h e  c o n c e a lm e n t  o r  k e e p i n g  s e c r e t  o f  a n y  h i g h  t r e a s o n  " m i s p r i s i o n  o f  t r e a s o n ."  n 12 E r g o :

[A ] s  v a r i o u s  s t a tu te s  s t a t e d  t h a t  c o n c e a lm e n t  o f  a p e r s o n 's  k n o w l e d g e  o f  t r e a s o n a b l e  a c t i o n s  o r  d e s i g n s  s h o u l d  b e  
r e g a r d e d  as  m i s p r i s i o n  o f  t r e a s o n ,  t h i s  t e rm  c a m e  to  b e  u s e d  as t h e  o r d i n a r y  d e s i g n a t i o n  f o r  s u c h  c o n c e a lm e n t .  I l e r . c c  it 
w a s  o f t e n  s u p p o s e d  tha t  t h e  w o r d  m i s p r i s i o n  i t s e l f  e x p r e s s e d  t h e  s e n s e  o f  f a i l u r e  to  d e n o u n c e  a c r im e ,  n  13

[*702]

S t a u n f o r d  is  t a k e n  to  h a v e  m a d e  h i s  s t a t e m e n t  a b o u t  m i s p r i s i o n  i n  v i e w  o f  t h i s  s t a t u t o r y  u s a g e .  n l 4  O v e r  f o u r  h u n ­
d r e d  y e a r s  la t e r ,  a  b a s i c  q u e s t i o n  a b o u t  m i s p r i s i o n  o f  f e l o n y  r e m a i n s  u n s e t t l e d :  W a s  S t a u n f o r d  c o r r e c t  i n  s t a t i n g  that 
s u c h  a n  o f f e n s e  e x i s t e d  a t  c o m m o n - l a w ?

I n  E n g l a n d ,  b e f o r e  t h e  e a r l y  s e v e n t e e n t h  c e n t u r y ,  p r im a r y  r e s p o n s i b i l i t y  f o r  l a w  e n f o r c e m e n t  w a s  n o t  d e l e g a t e d  to  
p a i d ,  f u l l- t im e  p r o f e s s i o n a l s ;  t h e  c o m m u n i t y  as  a w h o l e  w a s  o b l i g e d  to  c o m b a t  c r im e .  n l 5  H e n c e ,  " the t r a d i t i o n a l  c o m ­
m o n  l a w  r e c o g n i z e d  a n  o b l i g a t i o n  - o r  r a t h e r  a f a m i l y  o f  r e l a t e d  o b l i g a t i o n s  - to p r e v e n t  c r i m i n a l  v i o l e n c e .  [ E ] v e r y  s u b ­
j e c t  h a d  a l e g a l  d u t y  to  p r e v e n t  a f e l o n y .  T h i s  d o c t r i n e  m a y  b e  t r a c e d  as fa r  b a c k  as  B r a c t o n  i n  t h e  m id - t h i r t e e n t h  c e n ­
t u r y ."  n l 6

U n d e r  m e d i e v a l  E n g l a n d ' s  F r a n k p l e d g e  s y s t e m ,  a t i t h i n g  ( w h i c h  c o n s i s t e d  o f t e n  i n d i v i d u a l s  t o g e t h e r  w i t h  t h e i r  
f a m i l i e s )  n l 7  w a s  l i n e d  i f  o n e  o f  its m e m b e r s  c o m m i t t e d  a c r im e ,  n l  8 A  h u n d r e d  ( w h i c h  c o n s i s t e d  o f t e n  t i t h i n g s )  n l 9  
w a s  f i n e d  i f  i t d i d  n o t  s u c c e e d  i n  p r o d u c i n g  a c r i m i n a l  f o r  t r i a l .  n20

F o r  t h e  i n d i v i d u a l ,  t h e r e  w a s  a " w c l l- e s t a o b s h c d  l i a b i l i t y  f o r d o i n g  n o t h i n g  a b o u t  a f e l o n y  c o m m i t t e d  i n  o n e ' s  p r e s ­
e n c e . "  n21 A n  a d u l t  m a l e  p r e s e n t  w h e n  a [*703 | f e l o n y  w a s  c o m m i t t e d  ( o r  a d a n g e r o u s  w o u n d  i n f l i c t e d  o r  a d e a d  b o d y
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d i s c o v e r e d )  w a s  r e q u i r e d  b y  l a w  to  a l e r t  h i s  n e i g h b o r s  b y  r a i s i n g  t h e  h u e  a n d  c r y .  n22 H e  h a d  a  f u r t h e r  d u t ;  o  a r re s t  the  
p e r p e t r a t o r  i f  p o s s i b l e .  n23 O n c e  t h e  h u e  w a s  r a i s e d ,  a l l  t h e  a d u l t  m e n  w e r e  r e q u i r e d  to  f o l l o w  it a n d  d o  t h e i r  b e s t  t o  
c a p t u r e  t h e  f e l o n .  n24 I n  l i g h t  o f  t h i s  h i s t o r i c a l  c o n t e x t ,  c a s e s  o f  p r o s e c u t i o n s  f o r  m i s p r i s i o n  o f  f e l o n y  w o u l d  b e  a  l o g i c a l  
f e a t u r e  o f  t h e  c r i m i n a l  j u s t i c e  s y s t e m  t h e n  i n  p l a c e .  n25

T h e r e  r e m a i n s  a p r o b l e m :  t h e  c a s e  l a w  p r o v i d e s  n o  p r e c e d e n t  e s t a b l i s h i n g  t h e  e x i s t e n c e  o f  t h e  c o m m o n - l a w  o f f e n s e  
o f  m i s p r i s i o n  o f  f e l o n y .  n26 H o w e v e r ,  t h e  t r e a t is e  w r i t e r s  a r e  v i r t u a l l y  u n a n im o u s  i n  a v e r r i n g  to  t h e  e x i s t e n c e  o f  t h e  
c r im e .  n27 T h i s  d i s p a r i t y  b e t w e e n  p r im a r y  a n d  s e c o n d a r y  a u t h o r i t y  r e g a r d i n g  m i s p r i s i o n  o f  f e l o n y  is  p e r t u r b i n g  n28 a n d  
b e g s  f o r  a n  e x p l a n a t i o n .

[‘ 704]
O n e  p o s s i b i l i t y  i s  t h a t  t h e  i n s t i t u t i o n a l  w r i t e r s  a n d  t h o s e  t h a t  f o l l o w e d  t h e m  w e r e  s i m p l y  w r o n g ;  t h e r e  n e v e r  r e a l l y  

w a s  a c r i m e  o f  m i s p r i s i o n  o f  f e l o n y  at c o m m o n  l a w .  n29 ( T h i s  p o s i t i o n  w a s  u n s u c c e s s f u l l y  u r g e d  u p o n  t h e  H o u s e  o f  
L o r d s  i n  1961). n30 T h e  B r i t i s h  l e g a l  s c h o l a r .  P . R .  G l a z c b r o o k ,  i n  a n  a r t i c l e  e n t i t l e d  M i s p r i s i o n  o f  F e l o n y - S h a d o w  o r  
P h a n t o m ? ,  h a s  g i v e n  a n  i n - d e p t h  a c c o u n t  o f  h o w  s u c h  a n  e r r o r  w a s  l i k e l y  m a d e  a n d  p e r p e t u a t e d .  n31 H e  s u g g e s t s  that 
S t a u n f o r d  m a d e  a  m i s t a k e  i n  t r a n s c r i p t i o n  w h e n  w r i t i n g  " t r e a s o n  o r  f e l o n y "  ( " t r e a s o n  a u  f e l o n y "  i n  t h e  o r i g i n a l )  w h i c h  
p r o b a b l y  s h o u l d  h a v e  b e e n  e m e n d e d  to " t r e a s o n  a n d  f e l o n y "  (" t r e a s o n  et f e lo n y " )  s i n c e  t r e a s o n  w a s  c o m m o n l y  s p o k e n  
o f  as  " t r e a s o n  a n d  f e l o n y "  at t h e  t im e .  n32 E l s e  S t a u n f o r d  w a s  c a r e l e s s  i n  h i s  s u b s t a n t i v e  a n a l y s i s  a n d  m a d e  a n  o v e r l y  
b r o a d  g e n e r a l i z a t i o n ,  t r e a t i n g  t h e  m i s p r i s i o n  c o n c e p t  a s  a g e n e r a l  c o m m o n - l a w  r u l e  a p p l i c a b l e  t o  b o t h  t r e a s o n s  a n d  
f e l o n i e s  r a t h e r  t h a n  a s p e c i f i c  s t a t u t o r y  c r e a t i o n  a p p l i c a b l e  to  t r e a s o n  o n l y .  n33 A f t e r  S t a u n f o r d ' s  t r e a t is e  h a d  r u n  
t h r o u g h  s e v e r a l  e d i t i o n s ,  h i s  e r r o n e o u s  a c c o u n t  o f  m i s p r i s i o n  w a s  a d o p t e d  b y  o t h e r  t r e a t i s e  w r i t e r s  a n d .  o v e r  t im e ,  
e l a b o r a t e d  u p o n .  n34

S t i l l ,  o t h e r s  r e g a r d  t h e  e x i s t e n c e  o t  t h e  c r i m e  a s  " t r u e  e n o u g h  f o r  a l l  b u t  t h e  p e d a n t . "  n35 T h e  p e r s u a s i v e n e s s  o f  t h e  
m a s s  o f  s e c o n d a r y  a u t h o r i t y  ( e s p e c i a l l y  t h e  i n s t i t u t i o n a l  w r i t e rs )  h a s  b e e n  n o t e d  n36 a n d  s o m e  w o u l d  g o  s o  f a r  as to  
m a k e  it c o n t r o l l i n g ,  n37 e v e n  i f  i n c o r r e c t .  ti38

[*705]

T o  b l u n t  t h e  a r g u m e n t  tha t  m i s p r i s i o n  o f  f e lo n y ' s  e x i s t e n c e  is  b o t t o m e d  o n  t h e  r e p e t i t i o n  o f  a n  e r r o r  o r i g i n a l l y  m a d e  
b y  S t a u n f o r d ,  t h e  I l o u s e  o f  L o r d s  e q u a t e d  m i s p r i s i o n  o f  f e l o n y  w i t h  t h e  d u t y  t o  r a i s e  t h e  h u e  a n d  c r y  n39 S t a u n f o r d  
m e r e l y  a t t a c h e d  a  n a m e  to  a  c r i m i n a l  o m i s s i o n  a l r e a d y  w e l l- e s t a b l i s h e d  b y  p r o s e c u t i o n s  f o r  f a i l u r e  to  r a i s e  t h e  h u e  a n d  
c r y  i n  o r d e r  t o  c a p t u r e  a  f e l o n .  n40

H o w e v e r .  P . R .  G l a z c b r o o k  c o u n t e r s  b y  d i s t i n g u i s h i n g  t h e  l e g a l  o b l i g a t i o n  se t o u t  i n  t h e  h u e  a n d  c r y  c a s e s  f r o m  
m i s p r i s i o n  o f  f e l o n y . n41 t h e  f o rm e r  b e i n g  " b o t h  w i d e r  a n d  n a r r o w e r "  t h a n  t h e  la t te r .  n42  1 l e  a l s o  p o i n t s  o u t  th a t  S tat in- 
f o r d  d e a l t  w i t h  t h e  c o n c e p t  o f  r a i s i n g  t h e  h u e  a n d  c y  s e p a r a t e l y  i n  a l a t e r  c h a p t e r  o f  h i s  t r e a t i s e ,  w i t h o u t  a n y  cross- 
r e f e r e n c e  to  h i s  c h a p t e r  o n  m i s p r i s i o n .  n43

A n  a n s w e r  t o  t h i s  p u z z l e  tha t  w o u l d  r e s o l v e  a l l  d o u b t s  is  p r o b a b l y  lo s t  to  h i s t o r y ,  b u t  G l a z c b r o o k ' s  c o n c l u s i o n  is 
m o r e  p e r s u a s i v e  b y  v i r t u e  o f  h i s  c a r e f u l  r e a s o n i n g  a n d  a t t e n t i o n  t o  d e t a i l ;  " ( c j o n s i d c r a b l c  t h e r e f o r e  as . i n  t h e  l a t e r  M i d ­
d l e  A g e s ,  t h e  d u t i e s  o f  p r i v a t e  c i t i z e n s  t o  a s s is t  i n  t h e  s u p p r e s s i o n  o f  c r i m e  w e r e  . . .  e v i d e n c e  o f  m a t  g e n e r a l  d u t y  s u p ­
p o s e d  b y  t h e  c r i m e  o f  m i s p r i s i o n  o f  felony i s  w a n t e d . "  n44

B u t  i f  o n e  is  p e r s u a d e d  b y  t h e  s t a t e m e n t s  o f  t h e  t i c a t i s c  w  r i t e r s  r e g a r d i n g  m i s p r i s i o n  o f  f e l o n y ,  a  n u m b e r  o f  q u e s ­
t i o n s  r e m a i n  u n a n s w e r e d  A s  " t ie  B r i t i s h  c o m m e n t a t o r  p u l  i t ,  " | t | h i s  c r i m e  i s  n o t a b l e  f o r  its v a g u e n e s s .  A  s h o r t  d e s c r i p ­
t i o n  m i g h t  r u n  as f o l l o w s :  m i s p r i s i o n  o t  f e l o n y  is  t h e  m i s d e m e a n o r  o f  f a i l i n g  t o  c o m m u n i c a t e  t o  t h e  p r o p e r  a u t h o r i t y  
o n e ' s  k n o w  l e d g e  o f  t h e  [*7(16] c o m m i s s i o n  o f  a f e l o n y ;  b u t  t h i s  a p p a r e n t l y  s i m p l e  s t a t e m e n t  b r i s t l e s  w i t h  u n c e r t a i n ­
t ie s ."  n45 O n e  w o u l d  h o p e  th a t  t h e  e s t e e m e d  i n s t i t u t i o n a l  w r i t e r s  w o u l d  h a v e  r e s o l v e d  s u c h  u n c e r t a i n t i e s ,  b u t  t h e y  d i d  
n o t .  n-J6 A n  A m e r i c a n  a u t h o r  o b s e r v e d

T h e  c o m m e n t a r i e s  . .  t a i l  s p e c i f i c a l l y  t o  c o n s i d e r  w h e t h e r  t h e  d e f e n d a n t  m u s t  h a v e  s o m e  e v i l  m o t i v e  i n  k e e p i n g  
q u i t *  o r  w h e t h e r  a n  o f f i c i a l  r e q u e s t  f o r  i n f o r m a t i o n  m u s t  b e  m a d e ;  t h e y  s i m p l y  a s s u m e  t h a t  p r o o f  o f  s u c h  m a t t e r s  i s  u n ­
n e c e s s a r y .  A l s o  n o t e w o r t h y  i s  t h e i r  f a i l u r e  t o  c o n s i d e r  w h a t  k i n d  a n d  d c g i e e  o f  k n o w l e d g e "  o f  a f e l o n y  is  n e c e s s a r y  f o r  
g u i l t  o r  e x a c t l y  t o  w h o m  d i s c l o s u r e  o f  s u c h  " k n o w l e d g e "  s h o u l d  b e  m a d e .  L i k e w i s e  i g n o r e d  is  t h e  w h o l e  s u b j e c t  o f  
p r i v i l e g e d  k n o w l e d g e  o r  c o m m u n i c a t i o n s ,  w  h e t h e r  a l a w y e r  o r  a  p r i e s t  g a m i n g  k n o w l e d g e  o f  a n o t h e r ' s  f e l o n y  i n  l u s  
p ro les-  t o n a l  c a p a c i t i e s  is  g u i l t y  l o r  f a i l i n g  t o  d i s c l o s e  o r  w h e t h e r  a h u s b a n d  w o u l d  b e  g u i l t y  f o r  f a i l i n g  v o l u n t a r i l y  o r  
e v e n  o n  o f f i c i a l  r e q u e s t  t o  d i s c l o s e  b i s  w i f e ' s  f e l o n i o u s  m i s d e e d s  o r  t h o s e  o f  h i s  m i n o r  s o n s  a n i l  d a u g h t e r s .  n47
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H e n c e ,  i n  r e c e n t  t im e s ,  c o u r t s  h a v e  b e e n  f a c e d  w i t h  t h e  task  o f  g i v i n g  s h a p e  to  a n  o f f e n s e  l e f t  n e b u l o u s  b )  th e  
c o m m e n t a r i e s .

B .  F o r e i g n  C o m m o n  L a w  J u r i s d i c t i o n s

I i o n i c a l l y ,  a n u m b e r  o f  c o u r t s  o u t s i d e  o f  E n g l a n d  g e n e r a t e d  a u t h o r i t a t i v e  p r e c e d e n t s  r e g a r d i n g  m i s p r i s i o n  o f  f e l o n y  
b e f o r e  s u c h  p r e c e d e n t  w a s  se t  i n  E n g l a n d  i t s e l f .  n48 T h e  1955 C a n a d i a n  c a s e  o f  R e g i n a  v .  S e m e n i c k ,  n49 a n d  th e  1959 
A u s t r a l i a n  c a s e  o f  R .  v .  C r i m m i n s ,  n50  e a c h  i n v o l v e d  a m i s p r i s i o n  o f  f e l o n y  p r o s e c u t i o n  a g a i n s t  a d e f e n d a n t  w h o  w a s  
t h e  v i c t i m  o f  a n  a t t e m p t  o n  h i s  o w n  l i f e  b u t  r e f u s e d  l o  t e l l  t h e  p o l i c e  t h e  i d e n t i t y  o f  t h e  p e r p e t r a t o r .  n51 T h e  C a n a d i a n  
c o u r t  r e f u s e d  to m a k e  m i s p r i s i o n  o f  f e l o n y  p a r t  o f  C a n a d i a n  c r i m i n a l  l a w  [*707] b e c a u s e  o f  " u n c e r t a i n t i e s  a n d  o b s c u r i ­
t ie s"  a t t a c h i n g  t o  th e  o f f e n s e  n52 a n d  b e c a u s e  o f  its i n c o n s i s t e n c y  w i t h  C a n a d a ' s  s t a tu to ry  a b o l i t i o n  o f  the  d i s t i n c t i o n s  
b e t w e e n  f e l o n y  a n d  m i s d e m e a n o r .  n53 T h e  A u s t r a l i a n  c o u r t  h e l d  tha t  m i s p r i s i o n  o f  f e l o n y  is  g o o d  l a w  n54 a n d  tha t  t h e  
m e r e  f a i l u r e  to  n o t i f y  a u t h o r i t i e s  o f  f a c t s  t h a t  m i g h t  l e a d  to  t h e  c a p t u r e  o f  a  f e l o n  is  s u f f i c i e n t  g r o u n d s  f o r  c o n v i c t i o n ,  
n55 A m o n g  t h e  h a n d f u l  o f  A m e r i c a n  j u r i s d i c t i o n s  t h a t  h a d  r u l e d  o n  c o m m o n - l a w  m i s p r i s i o n  o f  f e l o n y  b y  1960. th e re  
w a s  a  c o n f l i c t  o f  a u t h o r i t y .  n56

T h e  H o u s e  o f  L o r d s  h e a r d  th e  c a s e  o f  S y k e s  v .  D i r e c t o r  o f  P u b l i c  P r o s e c u t i o n s  n57 i n  1961. I n  1960, B a s i l  L a n d o n  
S y k e s  h a d  t r i e d  to  a r r a n g e  a t r a n s a c t i o n  b e t w e e n  t h e  I r i s h  R e p u b l i c a n  A r m y  ( " I . R . A . " )  a n d  i n d i v i d u a l s  i n  p o s s e s s io n  o f  
g u n s  s t o l e n  f r o m  a  U n i t e d  S ta t e s  A i r  F o r c e  b a s e .  H i s  c o n t a c t  w i t h  t h e  I . R . A .  t u r n e d  o u t  to  b e  a  p o l i c e  i n f o r m a n t  a n d  h e  
a n d  h i s  c o h o r t s  w e r e  a r r e s t e d .  T h e  p r o s e c u t i o n  d e c l i n e d  to  c h a r g e  S y k e s  as  a n  a c c e s s o r y  a f t e r  t h e  fa c t  a n d  a c h a r g e  o f  
r e c e i v i n g  s t o l e n  g o o d s  w a s  q u a s h e d .  A  j u r y  a c q u i t t e d  S y k e s  o f  a t t e m p t i n g  to  s e l l  f i r e a r m s  b u t  c o n v i c t e d  h i n t  o f  m i s p r i ­
s i o n  o f  f e l o n y .  n5S

O n  a p p e a l ,  t h e  H o u s e  o f  L o r d s  c o n s i d e r e d ;  " ( I ) W h e t h e r  th  :rc  is  s u c h  a n  o f f e n c e  as  m i s p r i s i o n  o f  f e l o n y .  (2) 
W h e t h e r  a c t i v e  c o n c e a lm e n t  is  a n  e s s e n t i a l  i n g r e d i e n t  o f  t h e  o f f e n c e . "  n59 A s  i n d i c a t e d  a b o v e ,  t h e i r  L o r d s h i p s  u n a n i ­
m o u s l y  a f f i r m e d  o r  t h e  f i r s t  p o i n t .  n60 O n  t h e  s e c o n d  p o i n t ,  t h e y  u n a n i m o u s l y  h e l d  n o  a f f i r m a t i v e  a c t  is  r e q u i r e d  f o r  the  
o f  t e n s e .  n 6 !  I l o w e v e r ,  t h e i r  o p i n i o n s  d i d  n o t  r e s o l v e  t h e  m a n y  q u e s t i o n s  le f t  o p e n  b y  t h e  c o m m o n  l a w  c o m m e n t a t o r s .  
n62

1*708]
L o r d  D e n n i n g  i d e n t i f i e d  k n o w l e d g e  a n d  c o n c e a lm e n t  a s  t h e  t w o  e s s e n t i a l  i n g r e d i e n t s  o f  m i s p r i s i o n  o f  f e l o n y .  n63 

A s  l o  t h e  k n o w l e d g e  r e q u i r e m e n t ,  D e n n i n g  se t u p  a n  o b j e c t i v e  s t a n d a r d .  T h e r e  m u s t  b e  e v i d e n c e  tha t  t h e  a c c u s e d  h a d  
i n f o r m a t i o n  a n d  fa c ts  b e f o r e  h i m  s u c h  l h a  n  r e a s o n a b l e  m a n  i n  h i s  p l a c e  w o u l d  h a v e  k n o w n  t h a t  a f e l o n y  h a d  b e e n  
c o m m i t t e d .  n64 I n  a d d i t i o n ,  D e n n i n g  w o u . J  l i m i t  t h e  d u t y  t o  d i s c l o s e  t o  s e r i o u s  o f f e n s e s .  T h e  a c c u s e d  n e e d  n o :  k n o w  
t h a t  t h e  c r i m e  o f  w h i c h  h e  is  a w a r e  is  a f e l o n y ,  b u t  it m u s t  b e  " a n  o f f e n c e  w h i c h  is  o f  s o  s e r i o u s  a  c h a r a c t e r  tha t  a n  o r d i ­
n a r y  l a w - a b i d i n g  c i t i z e n  w o u l d  r e a l i s e  h e  o u g h t  l o  r e p o r t  i t  t o  t h e  p o l i c e . "  n65 I f  t h e  c r i m e  w a s  i n  f a c t  a  f e l o n y ,  tha t  
w o u l d  b e  s u f f i c i e n t  f o r  m i s p r i s i o n .  A s  t o  c o n c e a lm e n t ,  t h e  a c c u s e d  m u s t  t a k e  t h e  f i r s t  r e a s o n a b l e  o p p o r t u n i t y  a v a i l a b l e  
t o  r e p o r t  to  s o m e o n e  i n  l a w f u l  a u t h o r i t y ,  s u c h  as  t h e  p o l i c e  o r  a m a g is t r a t e ,  a l l  m a t e r i a l  fa c ts  k n o w n  t o  h i m  r e l a t i n g  to  
th e  c r im e .  D e n n i n g  a l s o  p o s i t e d  tha t  t h e  a t t o r n c y - c l i e n t  p r i v i l e g e  a n d  th e  p a t i e n t - d o c t o r  p r i v i l e g e  w o u l d  t r u m p  t h e  d u t y  
im p o s e d  b y  m i s p r i s i o n  o f  f e l o n y ,  w h e r e a s  f r i e n d s h i p s  a n d  f a m i l i a l  r e l a t i o n s h i p s  w o u l d  n o t .  n66

D e n n i n g  d i d  n o t  t h i n k  t h e  o f f e n s e  o v e r l y  b i o a d  b e c a u s e  h e  f e l t  c e r t a i n  t h a t  j u d g e s  w o u l d  im p o s e  j u s t  l im i t a t i o n s  o n  
it as t h e  n e e d  a r o s e .  n67 H e  a l s o  s ta ted :

T h e  a r m  o*' t h e  l a w  w o u l d  b e  t o o  s h o r t  i f  i t w a s  p o w e r l e s s  l o  r e a c h  t h o s e  w h o  a r c  " c o n t a c t"  m e n  f o r  t h i e v e s  o r  as s is t  
; ; , c ; r  '< i "  t h e  f r e t ' s  o f  t h e i r :  r im e ;  o r  t h o s e  w h o  i n d u l g e  i n  g a n g  w a r f a r e  a n d  r e f u s e  to  h e l p  i n  i ts  s u p p r e s s i o n .
T h e r e  i s  n o  o t h e r  o f i u i . .  v . >; u .  c . i  r i c h  p e r s o n s  a r c  g u i l t y  s a v e  tha t  o f  m i s p r i s i o n  o f  f e l o n y .  n68

L o r d  G o d d a r d  o f f e r e d  a s i m i l a r  j u s t i f i c a t i o n  f o r  t h e  o f f e n s e .  n69 l  i e  t o o  w a s  n o t  c o n c e r n e d  a b o u t  t h e  g re a t  b r e a d t h  
o f  t h e  o f f e n s e  b e c a u s e  " [ t ] h e  l a w  is  n o w a d a y  , a d m i n i s t e r e d  w i t h  d i g n i t y  a n d  c o m m o n  s e n s e "  n70  a n d  h e  s u g g e s t s  th a t  it 
" s h o u l d  h e  s p a r i n g l y  p r o s e c u t e d . ” n 7 l  N o r  d i d  G o d d a r d  r e c o g n i z e  a n  e x c e p t i o n  f o r  f a m i l y  m e m b e r s .  n72 H i s  d e s c r i p ­
t i o n  o f  t h e  c r i m e  d o e s  n o t  i n c l u d e  D e n n i n g ' s  s e r i o u s n e s s  r e q u i r e m e n t :

[•709|
| A |  p e r s o n  is g u i l t y  o f  t h e  c r i m e  i f  k n o w i n g  t h a t  a f e l o n y  h a s  b e e n  c o m m i t t e d  h e  f a i l s  t o  d i s c l o s e  h i ; k n o w l e d g e  to  

t h o s e  r e s p o n s i b l e  fo r  t h e  p r e s e r v a t i o n  o t  i h e  p e a c e ,  b e  t h e y  c o n s t a b l e s  o r  j u s t i c e s ,  w i t h i n  a r e a s o n a b l e  . m e  a n d  h a v i n g  a 
r e a s o n a b l e  o p p o r t u n i t y  t o r  s o  d o i n g  . A  m a n  is  n e i t h e r  b o u n d  n o r  w o u l d  l i e  b e  w i s e  to  d i s c l o s e  r u m o u r s  o r  m e r e  g o s ­
s i p ,  b u t  it f a c t s  a r c  w i t h i n  h i s  k n o w l e d g e  th a t  w o u l d  m a t e r i a l l y  a s s is t  i n  t h e  d e t e c t i o n  a n d  a r r e s t  o f  a  I c l o n  h e  m u s t  d i s ­
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c l o s e  t h e m  as it i s  a d u t y  h e  o w e s  t o  t h e  s ta te . T h e  g i s t  o f  t h e  o f f e n c e  is  c o n c e a lm e n t  w h i c h  m a y  b e  p a s s i v e ,  th a t  is  m e r e  
n o n - d is c l o s u r e ,  o r  a c t i v e  i n  d e s t r o y i n g  o r  h i d i n g  e v i d e n c e  . . . .  n73

G o d d a r d  a l s o  s u b m i t t e d  m i s p r i s i o n  as  a n  o p t i o n  t i r  p r o s e c u t o r s  w i t h  a w e a k  c a s e  a g a i n s t  a n  a c c e s s o r y ,  r.74

L o r d  M o r t o n  a l s o  h e l d  th a t  a c t i v e  c o n c e a lm e n t  is  n o t  a n  i n g r e d i e n t  o f  t h e  o f f e n s e  a n d  q u o t e d  a p a s s a g e  to tha t  e f f e c t  
f r o m  R .  v .  C r i m m i n s .  H e  e x p r e s s l y  r e f u s e d  t o  r e c o g n i z e  a s e r i o u s n e s s  r e q u i r e m e n t  i n  t h e  o f f e n s e ,  a l t h o u g h  t h e  s e r i o u s ­
n e s s  o f  t h e  f e l o n y  n o t  d i s c l o s e d  w o u l d  b e  r e l e v a n t  to  t h e  a p p r o p r i a t e n e s s  o f  a p r o s e c u t i o n  f o r  m i s p r i s i o n .  n75

L o r d  M o r r i s  d e s c r i b e s  m i s p r i s i o n  as  " th e  m e r e  f a i l u r e  a n d  o m i s s i o n  t o  r e p o r t  a n d  d i s c l o s e  tha t  w h i c h  is  a c t u a l l y  
k n o w n  . . . . "  n76 L i k e  h i s  p e e r s ,  L o r d  M o r r i s  w a s  u n f a z e d  b y  th e  b r e a d t h  o f  t h e  c r i m i n a l  l i a b i l i t y  t h e  o f f e n s e  e n t a i l s :

S i t u a t i o n s  a n d  c i r c u m s t a n c e s  c a n  b e  p o s t u l a t e d  i n  w h i c h  it c  n  **e u r g e d  th a t  it w o u l d  s e e m  to  r u n  c o u n t e r  to  t h e  f i t ­
n e s s  o f  t h i n g s  to  a c k n o w l e d g e  th a t  t h e  o f f e n c e  h a s  b e e n  c o m m i t t e d .  O n  t h e  o t h e r  h a n d ,  s i t u a t i o n s  a n d  c i r c u m s t a n c e s  c a n  
a l s o  b e  c o n t e m p l a t e d  i n  w h i c h  a f a i l u r e  t o  d i s c l o s e  k n o w l e d g e  w o u l d  b e  c o n d e m n e d  as b e i n g  o u t r a g e o u s .  T h e  fa c t  that 
p r o s e c u t i o n s  h a v e  b e e n ,  a n d  d o u b t l e s s  w i l l  c o n t i n u e  to  b e ,  i n f r e q u e n t  d e m o n s t r a t e s  th a t  t h e  l a w  is  t h e  h a n d m a i d  o f  r e a ­
s o n .  n77

[*710]

L o r d  G u e s t  a l s o  a c c e p t e d  m i s p r i s i o n  as  a m e r e  o m i s s i o n .  H e  o f f e r e d  n o  l im i t a t i o n s  o n  t h e  o f f e n s e  a n d  e x p l i c i t l y  r e ­
j e c t e d  a n y  s u g g e s t i o n  t h a t  t h e  a c c u s e d ’s f a i l u r e  to  r e p o r t  m u s t  b e  d e l i b e r a t e  o r  w i l l f u l .  n7S

R e a c t i o n s  o f  a  n u m b e r  o f  c o m m e n t a t o r s  to  t h e  S y k e s  c a s e  w e r e  le s s  t h a n  e n t h u s i a s t i c .  n79 I n  1967, B r i t a i n  a b o l ­
i s h e d  b y  s ta tu te  a l l  d i s t i n c t i o n s  b e t w e e n  f e l o n y  a n d  m i s d e m e a n o r ,  t h e r e b y  e l i m i n a t i n g  m i s p r i s i o n  o f  f e l o n y .  n80 Its d e ­
m i s e  h a s  n o t  b e e n  s o r e l y  l a m e n t e d .  n 8 1

C .  C o m i n o n - L a w  M i s p r i s i o n  o f  F e l o n y  i n  t h e  U n i t e d  S ta t e s

T h e  c o u r t s  o f  a n u m b e r  o f  s ta te s  h a v e  h a d  o c c a s i o n  to  c o n s i d e r  t h e  c o m m o n - l a w  c r i m e  o f  m i s p r i s i o n  o f  f e l o n y .
T h e i r  r e c e p t i o n  o f  t h e  o f f e n s e  h a s  b e e n  m i x e d .  A  b r i e f  c h r o n o l o g i c a l  s u m m a r y  o f  t h e  p a r t i c u l a r  c a s e s  f o l l o w s .

T h i s  a u t h o r ' s  r e s e a r c h  h a s  f o u n d  n o  r e p o r t  o f  a p r o s e c u t i o n  f o r  c o m m o n - l a w  m i s p r i s i o n  o f  f e l o n y  i n  t h e  U n i t e d  
S ta t e s  b e f o r e  t h e  t w e n t i e t h  c e n t u r y .  I n  t h e  1875 c a s e  o f  W r e n  v .  C o m m o n w e a l t h ,  n82 t h e  C o u r t  o f  A p p e a l s  o f  V i r g i n i a  
r e v e r s e d  a d e f e n d a n t ' s  c o n v i c t i o n  as  a n  a c c e s s o r y  a f t e r  t h e  t a c t  to  a  f e l o n y  b u t  r e m a n d e d  f o r  a  n e w  t r i a l  t o  d e t e r m i n e  
w h e t h e r  h e  w a s  g u i l t y  o f  c o m p o u n d i n g  a [ * 7 1 1 ] f e l o n y  o r  m i s p r i s i o n  o f  f e l o n y .  n83 " I f  k n o w i n g  th a t  a  f e l o n y  h a d  b e e n  
c o m m i t t e d ,  h e  c o n c e a l e d  i t ,  t h e n  h e  is  g u i l t y  o f  m i s p r i s i o n  o f  f e l o n y . "  n84

T h e  S u p r e m e  C o u r t  o f  V e r m o n t  r e c o g n i z e d  t h e  c r i m e  i n  (he c a s e  o f  S t a t e  v .  W i l s o n ,  i n  1907. nS5  H o w e v e r ,  it i n ­
c l u d e d  i n  t h e  o f f e n s e  a m e n s  r e a  r e q u i r e m e n t  s u g g e s t e d  b y  J o e l  P r e n t i s s  B i s h o p  i n  h i s  T r e a t i s e  o n  C r i m i n a l  L a w .  n86 
T h e  c o u r t  s ta te d :  ”[ o ] n  t h e  q u e s t i o n  o f  i n t e n t ,  w e  q u i t e  a g r e e  w i t h  M r .  B i s h o p  tha t  i n  p r i n c i p l e  t h e  m o t i v e  p r o m p t i n g  the  
n e g l e c t  o f  a  m i s p r i s i o n  m u s t  b e  i n  s o m e  f o r m  e v i l  a s  r e s p e c t s  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e . "  n87

M i s p r i s i o n  o f  f e l o n y  w a s  r e c o g n i z e d  i n  D e l a w a r e  i n  t h e  1923 c a s e  o f  S t a t e  v .  B i d d l e .  n S 8  T h e  c a s e  i n v o l v e d  a n  
e a r l y  i n s t a n c e  o f  e a r - j a c k i n g .  S t e v e  J a n k o v i e z .  w i t h  s o m e  h e l p  f r o m  I r v i n g  B i d d l e ,  r o b b e d  a  c a b b y  a n d  s t o l e  h i s  v e h i c l e ,  
l e a v i n g  h i m  b o u n d  o n  t h e  s i d e  o f  t h e  r o a d  I d a ,  I r v i n g ' s  w i f e ,  w a s  p r e s e n t  b u t  t h e r e  w a s  n o  e v i d e n c e  p r e s e n t e d  that  s h e  
t o o k  p a r t  i n  t h e  c r i m e .  nS9  T h e  t r i a l  c o u r t  i n s t r u c t e d  t h e  j u r y  tha t :

I f . . .  y o u  b e l i e v e  . .  . S t e v e  J a n k o v i e z  w a s  g u i l t y  o f  a  f e l o n y  . . .  a n d  t h a t  t h e  d e f e n d a n t  I d a  B i d d l e  w a s  p r e s e n t  
w h e n  s a id  f e l o n y  w a s  c o m m i t t e d ,  b u t  w i l f u l l y  f a i l e d  a n d  n e g l e c t e d  l o  m a k e  a n y  e f f o r t  to  p r e v e n t  i t s  b e i n g  c o m m i t t e d ,  o r  
i f  y o u  b e l i e v e  t h a t ,  k n o w i n g  t h a t  it h a d  b e e n  c o m m i t t e d  t h e  s a i d  I d a  B i d d l e  w i l f u l l y  f a i l e d  a n d  n e g l e c t e d  to  m a k e  a n y  
e f f o r t  t o  p r o s e c u t e  t h e  s a id  S t e v e  J a n k o v i e z .  a n d  to  b r i n g  h i m  t o  j u s t i c e  f o r  h a v i n g  c o m m i t t e d  s a id  f e l o n y ,  y o u r  v e r d i c t  
s h o u l d  b e  g u i l t y  . . . .  n90

l*7 1 2 |

T h e  c o u r t ' s  i n s t r u c t i o n ' s  a p p a r e n t l y  p u t  a  m e n s  t e a  r e q u i r e m e n t  o f  w i l l f u l n e s s  i n  t h e  c r i m e .  n 9 I  T h e  e x t e n t  t o  w h i c h  
w i l l f u l n e s s  u n d e r  B i d d l e  a n d  e v i l  i n t e n t  u n d e r  W i l s o n  c o r r e s p o n d  is o p e n  t o  c o n j e c t u r e ,

T h e n ,  i n  1940. t h e  M i c h i g a n  S u p r e m e  c o u r t  h e l u  th a t  “ | t | h e  o l d  t im e  c o m m o n - l a w  o f f e n s e  o f  m i s p r i s i o n  o f  f e l o n y  .
. .  is  n o t  n o w  a s u b s t a n t i v e  o f f e n s e  . . .  b e c a u s e  w h o l l y  u n s u i t c d  l o  A m e r i c a n  c r i m i n a l  l a w  a n d  p r o c e d u r e  as  u s e d  i n  t h i s  
S t  i t e ."  n92 T h e  c o u r t  s t a l e d  b r o a d l y ,  " ( i ] n  m o d e r n  c r i i T u ” a l  l a w  m e r e  n o n d i s c l o s u r e  o f  c r i m e  c o m m i t t e d  b y  a n o t h e r  is  
n o t  m i s p r i s i o n  o f  f e l o n y  n o r  a n y  s u b s t a n t i v e  c r im e . "  n93 T w o  o f  t h e  e i g h t  j u s t i c e s  d i s s e n t e d .  n94
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T h e  c a s e  o f  C o m m o n w e a l t h  v .  L o p e s ,  n95 w a s  d e c i d e d  b y  the  S u p r e m e  J u d i c i a l  C o u r t  o f  M a s s a c h u s e t t s  i n  1945. Its  
f a c ts  i l l u s t r a t e  s o m e  o f  t h e  m y r i a d  d i f f i c u l t i e s  tha t  c a n  a t t a c h  t o  a n  a f f i r m a t i v e  d u t y  t o  r e p o r t  c r i m e

T e n- y e a r- o ld  F r a n c i s  M c G r a t h  d i s a p p e a r e d  f r o m  h e r  h o m e  o n  J u n e  10. 1944. T h r e e  d a y s  l a t e r ,  B e r t h a  P i n a  a n d  th e  
d e f e n d a n t ,  J o q u i n  L o p e s ,  t w o  m a r r i e d  p e r s o n s  h a v i n g  a n  a d u l t e r o u s  a f f a i r  w i t h  e a c h  o t h e r ,  w e n t  i n t o  a s p a r s e l y  se t t le d  
w o o d e d  a re a  f o r  a t ry s t  a n d  h a p p e n e d  u p o n  M c G r a t h ' s  b o d y .  T h e y  k n e w  o f  t h e  s e a r c h  f o r  M c G r a t h  b u t  a g r e e d  w i t h  
e a c h  o t h e r  to  k e e p  q u i e t .  T h r e e  d a y s  l a t e r ,  h o w e v e r ,  t h e  d e f e n d a n t  l e d  p o l i c e  to  t h e  b o d y .  H e  f i r s t  t o l d  p o l i c e  h e  w e n t  
i n t o  t h e  w o o d s  to  r e l i e v e  h i m s e l f  a n d  w a s  l e d  to  the  b o d y  b y  its o d o r ,  b u t  g a v e  a n  a c c u r a t e  a c c o u n t  o f  d i s c o v e r i n g  the 
b o d y  a m o n t h  l a t e r .  [*713] A l t h o u g h  t h e r e  w a s  m e d i c a l  t e s t im o n y  tha t  M c G r a t h  h a d  b e e n  r a p e d ,  P i n a  a n d  L o p e s  d i d  
n o t  k n o w  w h a t  h a d  h a p p e n e d  t o  h e r .  n96

T h e  d e f e n d a n t  w a s  c o n v i c t e d  o f  w i l l f u l l y  i n t e n d i n g  t o  c o n c e a l  i n f o r m a t i o n  r e l a t i n g  t o  a n  a l l e g e d  m u r d e r  a n d  o f  
c o n s p i r a c y  to  o b s t r u c t  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e  b y  w i t h h o l d i n g  k n o w l e d g e  o f  t h e  w h e r e a b o u t s  o f  t h e  v i c t i m ,  n97 b u t  
t h e  S u p r e m e  J u d i c i a l  C o u r t  r e v e r s e d .  n98 T h e  c o u r t  s ta ted :

W e  n e e d  n o t  d e c i d e  i n  t h i s  c a s e  w h e t h e r  m i s p r i s i o n  o f  f e l o n y  is  a c o m m o n  l a w  c r i m e  i n  t h i s  C o m m o n w e a l t h .  N e i ­
t h e r  n e e d  w c  d e c i d e  w h e t h e r ,  i f  i t is , t n e  p o s s i b l e  s u s p i c i o n  o f  t h e  d e f e n d a n t  t h a t  t h e  b o d y  w a s  t h a t  o f  F r a n c i s  M c G r a t h  
a n d  th a t  s h e  h a d  m e t  w i t h  f o u l  p l a y  w a s  s u f f i c i e n t  k n o w l e d g e  o f  a  f e l o n y  to  m a k e  h i s  s i l e n c e  c r i m i n a l  u n d e r  a n y  c i r c u m ­
s t a n c e s .  I f  m i s p r i s i o n  o f  f e l o n y  e x i s t s  i n  t h i s  C o m m o n w e a l t h ,  w e  t h i n k  tha t  t h e  l im i t a t i o n s  s t a t e d  i n  S l a t e  v .  W i l s o n  a p ­
p l y ,  a n d  tha t  a n  e v i l  m o t i v e  to  p r e v e n t  o r  d e l a y  th e  a d m i n i s t r a t i o n  o f  j u s t i c e  m u s t  b e  s h o w n .  I n  t h i s  c a s e  th e r e  w a s  n o  
e v i d e n c e  o f  a n y  s u c h  m o t i v e .  T h e  o n l y  r a t i o n a l  i n f e r e n c e  f r o m  th e  e v i d e n c e  w a s  t h a t  t h e  f a i l u r e  to  d i s c l o s e  t h e  f i n d i n g  
o f  t h e  b o d y  w a s  m o t i v a t e d  b y  I c a r  o f  s e l f  i n c r im i n a t i o n ,  o r a l  las t  [ s i c ]  b y  f e a r  o f  e x p o s u r e  o f  a  c r i m i n a l  p u r p o s e  w h o l l y  
u n c o n n e c t e d  w i t h  t h e  b o d y .  S u c h  a  m o t i v e ,  a s  th e  t r ia l  j u d g e  t o ld  t h e  j u r y ,  w o u l d  n o t  p e r m i t  a  c o n v i c t i o n .  n99

M i s p r i s i o n  o f  f e l o n y  w a s  h e l d  p a r t  o f  R h o d e  I s l a n d ' s  c r i m i n a l  l a w  b y  t h e  state's s u p r e m e  c o u r t  i n  t h e  1966 c a s e  o f  
S t a t e  v .  F l y n n ,  n 100 H o w e v e r ,  t h e  s u p r e m e  c o u r t  d e c l i n e d  t o  d e c i d e  w h e t h e r  t h e  i n d i c t m e n t  o f  t h e  d e f e n d a n t  s u f f i c i e n t l y  
a n d  p r o p e r l y  i d e n t i f i e d  t h e  o f f e n s e  b e c a u s e  t h e  t r ia l  c o u r t  h a d  im p r o p e r l y  c e r t i f i e d  t h a t  q u e s t i o n  w i t h o u t  f o r m u l a t i n g  its 
o w n  a n s w e r ,  n  101 H e n c e ,  t h e  c o u r t  d i d  n o t  r e a c h  the  q u e s t i o n  o f  t h e  i n t e n t  o r  m o t i v e  r e q u i s i t e  t o  t h e  o f f e n s e .

T h e  f a c t s  o f  t h e  1974 F l o r i d a  c a s e  o f  H o l l a n d  v .  S t a t e .  n !0 2  f u r t h e r  i l l u s t r a t e  t h e  c o n u n d r u m s  tha t  a n  a f f i r m a t i v e  
d u t y  to  r e p o r t  c r i m e  c a n  g e n e r a t e .  n l 0 3  T h e  [*714] d e f e n d a n t ,  a  c i t y  m a n a g e r ,  w e n t  t o  t h e  h o u s e  o f  h i s  a s s is t a n t ,  R u t h ­
e r f o r d .  a n d  d i s c o v e r e d  m a r i j u a n a  p l a n t s  i n  t h e  b a c k  y a r d  H e  t o o k  a  c o u p l e  o f  l e a v e s  a n d  c o n t a c t e d  C a p t a i n  T .  W .  K e l l y  
o f  t h e  l o c a l  p o l i c e  d e p a r t m e n t .  A f t e r  c o n f i r m i n g  the  l e a v e s  w e r e  m a r i j u a n a ,  t h e  t w o  c o n f r o n t e d  R u t h e r f o r d  a n d  u p r o o t e d  
t h e  f l o r a  i n  q u e s t i o n ,  t h e  q u a n t i t y  o f  w h i c h  w a s  s u f f i c i e n t  t o  e s t a b l i s h  f e l o n y  p o s s e s s i o n  o f  m a r i j u a n a .  R u t h e r f o r d  r e ­
s i g n e d  a l  t h e  d e f e n d a n t ' s  r e q u e s t  a n d  t h e  d e f e n d a n t  a n d  K e l l y  i n f o r m e d  t h e  p o l i c e  c h i e f ,  F r n c s t  V a n  H o r n ,  o f  t h e  e n t i r e  
m a t t e r .  T h e  t h r e e  a g r e e d  th a t ,  i n  o r d e r  t o  s p a r e  t h e  c i t y  a n d  R u t h e r f o r d  a n d  h i s  f a m i l y  o f  a n y  f u r t h e r  a d v e r s i t y ,  t h e  s i t u a ­
t i o n  w o u l d  b e  h a n d l e d  a d m i n i s t r a t i v e l y ,  w i t h o u t  c r i m i n a l  p r o s e c u t i o n .  S h o r t l y  t h e r e a f t e r ,  t h e  d e f e n d a n t  i n f o r m e d  f o u r ­
t e e n  c i t y  g o v e r n m e n t  o f f i c i a l s ,  a  p r o m i n e n t  c l e r g y m a n ,  a n e w s p a p e r  e d i t o r  a n d  a  r e p o r t e r  o f  t h e  w h o l e  a f f a i r .  F a e h  m a d e  
a s w o r n  s t a t e m e n t  o f  k n o w i n g  o f  t h e  s i t u a t i o n  a n d  a g r e e i n g  that R u t h e r f o r d  s h o u l d  n o t  b e  a r r e s t e d .  n l0 4

T h e  c o u r t  p r o c e e d e d  o n  t h e  p r e m i s e  tha t  t h e  c o m m o n - l a w  o f f e n s e  " w a s  t h e  b a r e  f a i l u r e  o f  a  p e r s o n  w i t h  k n o w l e d g e  
o f  t h e  c o m m i s s i o n  o f  a  f e l o n y  to  b r i n g  t h e  c r i m e  t o  t h e  a t t e n t i o n  o t  t h e  p r o p e r  a u t h o r i t i e s . "  n l 0 5  T h e  c o u r t  n o t e d  tha t ,  i n  
l i g h t  o f  t h e  fa c ts  o f  t h e  c a s e ,  w h i c h  w e r e  u n d i s p u t e d ,  i t  w o u l d  b e  h a r d  t o  m a i n t a i n  th a t  t h e  d e f e n d a n t ’s c o n d u c t  w o u l d  
c o n s t i t u t e  m i s p r i s i o n  o f  f e l o n y .  A n d  it u  d i d ,  t h e n  so  w o u l d  the  c o n d u c t  o f  t h e  n i n e t e e n  o t h e r  i n d i v i d u a l s  w h o  k n e w  o f  
t h e  c r i m e  b u t  d i d  n o t  r e p o r t  it n l O b  B u t  t h e  c o u r t  w a n t e d  t o  "m e e t  t h e  q u e s t i o n  head-  o n "  n  107 a n d  " c h o s e  t o  d e c i d e  t h is  
c a s e  o n  th e  f u n d a m e n t a l  i s s u e  o t  w h e t h e r  m i s p r i s i o n  o f  f e l o n y  is  a c r i m e  i n  F l o r i d a . "  n l 0 8  A g r e e i n g  w i t h  o t h e r  a u t h o r i ­
t ie s  " tha t  the  c r i m e  o f  m i s p r i s i o n  o f  f e l o n y  i s  w h o l l y  u n s u i t e d  t o  A m e r i c a n  c r i m i n a l  l a w "  i i  109 it c o n c l u d e d :

W h i l e  it m a y  b e  d e s i r a b l e ,  e v e n  e s s e n t i a l ,  th a t  w c  e n c o u r a g e  c i t i z e n s  t o  " ge t  i n v o l v e d "  t o  h e l p  r e d u c e  c r im e ,  t h e y  
o u g h t  n o t  h e  a d j u d i c a t e d  c r i m i n a l s  [ * 7 ! 5 |  t h e m s e l v e s  i t  t h e y  do n ' t .  T h e  f e a r  o f  s u c h  a c o n s e q u e n c e  is  a  fe a r  f r o m  
w h i c h  o u r  t r a d i t i o n a l  c o n c e p t s  o f  p e a c e  a n d  q u i e t u d e  g u a r a n t e e  f r e e d o m .  W e  c h e r i s h  t lte  r i g h t  to  i n m d  o u r  o w n  b u s i n e s s  
w h e n  o u r  o w n  b e s t  i n t e r e s t s  d i c t a t e .  A c c o r d i n g l y  w e  h o l d  tha t  m i s p r i s i o n  o f  f e l o n y  h a s  n o t  b e e n  a d o p t e d  i n t o ,  a n d  is  n o t  
a  p a r t  o f .  F l o r i d a  s u b s t a n t i v e  l a w .  n l  10

T h e  C o u r t  o f  A p p e a l s  o f  M a r y l a n d  ( M a r y l a n d ' s  c o u r t  o l  last re so r t)  h a n d e d  c o m m o n - l a w  m i s p r i s i o n  o f  f e l o n y  a n  
o t h e r  d e f e a t  i n  i h e  1979 c a s e  o f  P o p e  v  S ta te ,  n l  11 T h e  c o m p l i c a t e d  fa c t  p a t t e r n  is  a  h a r r o w i n g  a c c o u n t  o f  m a d n e s s  
c u l m i n a t i n g  i n  f a t a l  c h i l d  a b u s e .

A l t e r  a F r i d a y  c h u r c h  s e r v i c e .  A n g e l a  L a n c a s t e r  d r o v e  M e l i s s a  V e r a  N o r r i s  a n d  h e r  t h r e e  m o n t h  o l d  s o n ,  D c m i k o ,  
b a c k  to  N o i n s ' s  g r a n d p a r e n t ' s  h o u s e ,  w h e r e  N o r r i s  w a s  l i v i n g .  N o r r i s  w a s  . s u f f e r i n g  f r o m  m e n t a l  i l l n e s s ,  l a p s i n g  i n  a n d
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out o f  re lig ious frenzies  in w h ich  she  c la im ed  she was G od . U nder the de lus ion  tha t her g randparen ts '  house w as on fire, 
sh e  refused  to en te r  it. L ancas te r  took  the m other  and  ch ild  to  the hom e  o f  her sister . Jo yce  Lil lian  P ope ,  the defendant,  
w ho  ag reed  to take N orris  and  the baby. T h ro u g h o u t  the e v en in g  and  the next day ,  N orr is 's  spells and d e lus ions  con tin ­
ued. T h ey  b e cam e  m o re  p ro n o u n ce d  on S u n d ay  m orn ing  an d .  while loudly  exh o r t ing  the devil to be gone, sh e  anointed  
Pope 's  o w n  ch ild ren  with oil , pu tt ing  so m e  in their  mouths, n l  12 D uring  a lucid period , N orris  prepared  to bathe  
D em iko ,  then b rok e  into an o th e r  frenzy. U n d e r  the  de lus ion  that S a tan  had  en te red  her child 's  body, she ranted verbal 
exo rc ism s  and s av ag e ly  a ttacked  the infant.  A cco rd ing  to expert  medical te s t im o ny , the ch ild  died from its injuries fif­
teen m inutes  to severa l  hours  after  they  w ere  ind ic ted .  P op e ,  w itnessing  the awful scene , s tood  aghast but did nothing. 
L an ca s te r  re tu rned  and  saw  th e  b a b y  but Po pe  found h e rs e l f  unable  to c o m m u n ic a te  w hat had happened. Pope, Lancas­
ter and  N orris  d ep a r te d  with the child , first s top p ing  at N o rr i s ’s g randfa ther 's  house, n l  13 "Pope told him  the child  was 
dead ,  but he d id  no t be lieve  her because  all three w ere ac ting  so strangely . He refused  to tak e  o r  look at the baby." n l  14 
T h e  three (hen p ick ed  up a fe l low  p arish ioner  o f  L ancas te r  and N orris  and  p ro ceed ed  to the church ,  pass ing  several hos­
pitals , po lice  sta tions, and  rescue  squads  en route. At the church ,  a certa in  M o th e r  D o ro th y  King su m m on ed  an  am b u ­
lance, bu t w hen  it a r r ived  the ch ild  w as a lready  dead .  [*716] T h e  medical expert  at trial gave  no op in ion  as  to w hether 
a  m ore  tim ely  repor t  w ould  h a v e  saved  the child 's  life, n l  15

W h en  q ues t io n ed  b y  police .  P o p e  at first den ied  see ing  Norris  str ike the baby; "She exp la ined  this untruth in sub se ­
q uen t s ta tem en ts  to  police; ' [ l | t  was her bod y  in the flesh, but it wasn 't  her.  because  it w as  so m eth ing  else.'" n l  16 The 
next d ay  she  gav e  a truthful a cco u n t  o f  w hat had transpired , n l  17

At trial, P o p e  w as co n v ic ted  o f  m ispris ion  o f  felony and  child abuse, n l  18 T h e  appe lla te  court reversed the child 
abuse  con v ic t io n  but.  re ly ing  upon  the persuasive  au thor ity  o f  Svkcs, upheld the  m isp ris ion  o f  felony convic t ion , n l  19 
T h e  C o u r t  o f  A p p e a ls  upheld  the appe lla te  cour t  o n  the ch ild  abuse  coun t n 120 and p ro cee d e d  to dec ide  the status o f  
m isp ris ion  o f  fe lony  in M ary lan d ,  n 1 2 1

T h e  cour t  n o ted  Cilazcbrook's article. M isp ris ion  o t 'F c lo n y  - S h a d o w  o r  Phantom'?. n l 2 2  but a ssu m ed  a rguendo  that 
the c r im e  w as  a  valid  c o m m o n  law  o ffense  in E ng land  and  b ecam e  part o f  M ary land  law  pursuan t to  the reception  
clause  o f  the s ta le  const i tu t ion .  n l 2 3  T h e  cou r t  w en t  on  to  co nsider  w he th e r  the c r im e  w as s t ih  indictable. n !2 4  Taki ,g 
as co rrec t  the H o u se  o f  L ords '  d ec is io n  in Sykes  that m isp ris ion  o f  fe lony consis ts  o f  m ere  fr.iluie to  d isc lose  know ledge 
abou t a felony. n I 2 5  the c o u r t  leaned  heavily  o n  P. R. G lazebrook 's  deft p o lem ic  agains t '■'ykes and  the  c rim e o f  m ispri­
s ion  o f  fe lony  c o n ta in  in his art ic le  H o w  L ong T h e i , Is the A rm  o f  the L aw  to B e?  n l 2 o  T h e  court read i ly  adopted  
[*717] G lazeb ro o k 's  d ep ic t ion  o f  the  policy  considera t ions  go ing  agains t m ispris ion  o f  fe lony  and the gaps in logic 
found  in their L o rd sh ip s '  o p in io n s  in Sykes. n !2 7

T h e  court  a lso  su g g e s ted  that the  cr im e c ou ld  .o n l l ic t  with  the  right aga ins t  s e lf- incrim inat ion .  n ! 2 8  In conclus ion, 
the cour t  stated;

We arc satisf ied , co n s id e r in g  its orig in , the im pract ica l and  ind isc r im ina te  w idth  o f  its scope , its o ther obv io us  d e f i ­
c ienc ies ,  and  its lo ng  non -use .  that it is no t now  co m p a t ib le  with o u r  local c ircu m stances  an d  situation and  o u r  general 
co d e  o f  laws and  ju r isp ru d e n c e .  M a in ten ance  o f  law  and o rd e r  does  not dem an d  its app lica t ion ,  and, overall ,  the welfare 
ol the inhab itan ts  o f  M a ry lan d  and  socie ty  as en jo y e d  by us today, w ould  not be se rved  by it. I f  the legis la ture  finds it 
adv isab le  that the p e o p le  be ob liga ted  under  peril o f  c r im ina l  penalty  to d isc lose  k n o w led g e  o f  cr im inal acts, it is, o f  
course ,  free to c rea te  an  o f fen se  lo that end, w ith in  const i tu tional l im ita tions, and ,  hop efu l ly ,  with adequa te  safeguards. 
W e  b e lieve  that the c o m m o n  law  o ffense  is not a cc ep tab le  by today's s tandards,  and w e are  not free to usurp the pow er 
o f  the G enera l  A s s e m b ly  by  a t tem p t in g  to  fashion one tha t w ou ld  be. W e hold that m isp ris ion  o f  felony is not a cha rg e ­
able  o ffense  in M ary lan d ,  n 129

C o m m o n - la w  m isp ris ion  o f  fe lony  w as held go o d  law  by  the S u p re m e  C ou rt  o f  S o u th  C aro lina  in die 1980 case  o f  
S ta te  v. C arson .  n i 3 0  in  a te rse ly -w orded  o p in io n  on ly  ten  p a rag raphs  long, the court un an im ou s ly  upheld  the d e fe n ­
dant 's  co n v ic t io n  lo r  m isp ris ion  ot felony. Its reason ing  d id  no t ex tend  b eyo nd  tak ing  as  unquest ionab le  the ex is tence  o f  
the o ffen se  al c o m m o n  law  a n d  a  r ig id  read ing  o f  the state 's reception  statute as a l lo w in g  n o  m odif ica tion  o f  c o m m o n  
law ru les  ex cep t  b y  c lea r  and  u n a m b ig u o u s  leg is la tion  n l  3 1

T h e  facts o f  the c a se  w ere  succ inc tly  put in the op in ion :

A ppellan t ,  a n  e y e  w itness  to die m u rd e r  and  a rm e d  ro b b ery  o f  a C har le s ton  sh o p k e e p e r ,  hastily left the scene  upon 
the arr ival o f  police.  1*7 IS) W h en  later q u es t ion ed  by inves tiga ting  off icers  c o n c e rn in g  the  events ,  appe llan t  den ied  he 
was p resen t w h en  the c r im es  w ere c o m m it ted  o r  that he  h ad  an y  inform ation  abou t the o ffen ses  o r  the  perpetrator. P o ­
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lice had  in form ation  to the con tra ry  from  o th e r  sources  that appe l lan t  w as  indeed  at the  scene  o f  the crimes. A s a result, 
he was sub seq uen tly  arrested  and indicted  for consp iracy , m urder ,  a t tem pted  a rm ed  ro b bery  and  m isp ris ion  o f  felony.

W hile  in cu s tody ,  appe llan t  sent w ord  to the investiga ting  o ff ice rs  he w ished  lo m a k e  a s ta tem ent.  W hat fo llow ed 
was a pure ly  ex c u lp a to ry  story , adm itt ing  appe llan t w as p resen t al the scene  and  w itnessed  the m urder ,  but p rov id ing  no 
ev idence  w ha tso e v e r  o f  any com p lic i ty  in the cr im es  o r  with the perpetra tor.

A l trial the s ta te  p ro ceed ed  o n ly  on  the m ispris ion  offense . A ppellan t w as co n v ic ted  and  sen te n c ed  to a th ree-year  
term o f  im prisonm ent .  n !3 2

T h e  court o ffered  a  defin it ion  o f  the offen se  that was lifted verbat im  from  C o rp u s  Ju r is  S ecu n d u m : "It is descr ibed  
as a cr im inal neg lec t  e i th e r  to p reven t  a fe lony  from b e ing  co m m it ted  o r  to  b ring  the  o f fen d e r  to  ju s t ice  after its c o m ­
mission. bu t w ithout su ch  p rev ious  concert  with, o r  subsequ en t  ass is tance  of, h in t  as will m ak e  the concea le r  an acces­
sory  b efo re  o r  after  the fact." n l 3 3

T h e  court  then sta ted  that u n d e r  the federal sta tute  and  the state sta tutes e m b o d y in g  the offense ,  mere  pass iv ity  is 
not cr im inal and  so m e  a ff irm ative  act o f  c o n ce a lm en t  is requ ired . n l3 4

T h e  court re jected  the d e fendan t 's  con ten t io n  that the c r im e ,  by its very nature ,  co n f l ic ted  with his priv ilege  against 
se lf- incr im ina t ion  n l3 5  and  s tated  the basis for upho ld ing  his convic t ion :

H ere, there is no part icu lar  confl ic t  w ith  the proscrip t ion  agains t  self- incr im ina t io n  sh o w n .  A pp e llan t  de libera te ly  
co ncea led  im portan t in fo rm at ion  w hen  po lice  first ques t io ned  h im  w hich ,  w hen  la te r  d isc lo sed ,  fu lly excu lpa tes  a p p e l­
lant from  the c r im es  he w itnessed .  T h e  a rg u m en t  that his  arrest d em o n s tra te s  he w as in an  incr im ina t ing  position o v e r ­
looks the reason  for his  arrest. A ppe llan t c rea ted  a reasonab le  a nd  p robab le  cau se  to b e lieve  he w as  [*719] involved in 
the c r im es  by co n cea l in g  in fo rm ation  a n d  d en y in g  he w as p resen t in the face o f  in d e p e n d e n t  ev id en c e  ob ta ined  by  the 
police that appe llan t  w as at the scene  o f  the crim es. In fact, appe llan t w as n e i the r  a p r inc ipa l no r  an accessory  before  o r  
after the fact, but m e re ly  a w itness  w ho co nc ea led  valuable  in fo rm ation  from  the in v es t iga t ing  off icers .  That in itself  
constitu tes  the c o m m o n  law o ffen se  o f  m isp ris ion  o f  felony. n l 3 6

T h e  op in ion  lends itself  to  d if fe ren t  in terpre tations, n 137 W a s  C a rson  c o n v ic ted  b ec ause  he failed  to  c o m e  forward 
and tell his ex cu lpa to ry  s to ry  to  the polio  • in the first p lace?  O r  w as his con v ic t io n  b ased  o n  the aff irm ative  act o f  m a k ­
ing false s ta tem en ts  in  re sp on se  to quest ions  pu t  by the po l ice?  n 13S

G athers  v. H arris  T ee te r  S up erm arke t ,  Inc., n l 3 9  cites C a rso n  for the p ro p o s i t io n  that ' [ t |h e  on ly  duty  im posed  
upon a private  c i t izen  is to  c o m m u n ic a te  such  facts and in form ation  to u po l ice  o f f ic e r  as are  necessary  to  a llow  the off i­
cer  the opp o r tu n i ty  to  app reh en d  the  o ffender ."  n l 4 0  But this d o e s  not reso lve  w h e th e r  the  co m m u n ic a t io n  m us t  be  vo l­
unteered  o r  m ade  on ly  in re sp on se  to  inqu iry  by the police.

T h e  uncerta in ty  is h e igh ten ed  by s ta te  a t to rney  general op in ion s  nconsis ten t o n  the  m atter .  Jus t  tw o m onths  after 
the C a rso n  d ec is ion ,  the s ta te  a t to rney  g enera l  c i ted  C arso n  for the p ropos i t ion  that the "o f fense  [o f  c o m m o n - law  m is ­
prision o f  fe lony] is not c o m m it te d  by m ere  si lence  o r  fa i lu re  to  co m e  fo rw ard ; there  m us t he so m e  positive act o f c o n ­
cea lm en t  o f  the felony. . . . "  n 141 T hen ,  in a  1J8 2  op in ion ,  the s ta te  a t to rney  genera l  re sp o n d ed  to  ail mqtii iy  j b o u t  the 
legal d u ty  o f  hospita l personne l to  notify  law en fo rcem en t  o ff ic ia ls  about p o ssess ion  o r  use  o f  illegal d rugs  by patients 
d iscovered  d u r in g  the  co u rse  o f  treatm ent,  p. 142 T h e  op in ion  stated:

| * 7 2 0 |

|A ] s  to  the legal responsib i l i ty  o f  hospita l personnel to notify  law  e n fo rc e m e n t  o ff ic ia ls  upo n  d iscovery ,  p lease  be 
advised  that S ou th  C a ro l in a  recog n izes  the c o m m o n  law  crim e o f  m ispris ion  o f  fe lony ,  w h ich  is de f ined  as "a crim inal 
neglect e ither to  p revent a fe lony  f iom  b e in g  co m m it ted  o r  to  b r ing  the o ffen d e r  to  ju s t i c e  a l te r  its com m iss ion ,  but 
w ithout such  p rev iou s  concert  w ith ,  o r  su b se q u en t  ass is tance  of ,  h im  as  will m ak e  the c o n c e a le r  an  accesso ry  befo re  or  
after the fact." S la te  v. C arson .  U n d e r  sta te  law, the possess ion  o f  con tro lled  su b s tan ce s  is a  fe lony u nd er  certa in  c i r ­
cu m stances  such as the  identity  o f  the d rug  itself,  the a m o u n t  in possess ion ,  and  any  p r io r  conv ic t ions .  U nd er  federal 
law. the un law ful possess ion  of c o n tro l led  su b s tan ces  is a fe lony u nd er  all c i r cu m s tan ces .  In  a n y  even t,  there  w ould  be a 
general du ty  on  all hospita l personnel to no tify  law  e n fo rcem en t o ff ic ia ls  o f  such  c r im ina l  con du c t ,  particularly  w hen  
failure to  d o  so  w ou ld  present (he c lea r  poss ib il i ty  o f  resu lt ing  in jury  o r  d ea th  to the  pa t ien t  o r  o th e rs  in the hospital,  
n 143
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T h e n ,  in a  1990 op inion, the slate a ttorney genera l  responded  to an inquiry  about w he the r  an individual partic ipat­
ing in a research  p ro jec t  is "obligated to c o m e  forward  and report criminal activity , the kn ow ledge  o f  w hich  the r e ­
searcher  acqu ires  w hile  accum ula ting  data?" n l 4 4  T h e  op in ion  staled:

T h e  answ er  to this . .  . question  raises a moral as well as a legal d ilem m a. O bviously , each  individual m us t be 
gu ided  by  his o w n  conscience: neverthe less ,  any on e  w ho  acts a ff irm ative ly  to conceal a cr im inal u nder tak ing  could  be 
co m m it t ing  the c r im e  o f  m isprision o f  felony.

M ispris ion  o f  fe lony is a c o m m o n  law  offense  o f  E ngland . South  C aro l ina  . . .  has  adop ted  the c o m m o n  law o f  E n g ­
land. M isp ris ion  o f  fe lony  has been specifically  recogn ized  in South  Caro lina . State v. C arson .  In C arson ,  the South  
C arolina  S u p rem e  C ourt ,  d iscussing  m ispris ion o f  felony, [quoted  the defin it ion  o f  the o ffen se  from C o rp u s  Juris 
S ecu n d u m  and] stated:

U n d e r  the federal and state s ta tu tes  em b o d y in g  the offense , mere  si lence  o r  failure to  c o m e  forward  is not enough  to 
const i tu te  m ispris ion; there  must be so m e  positive act o f  concea lm en t o f  the f e l o n y . . . .

T h u s  it appears  that the mere failure o f  a re searcher  to con ic  forward , [*721] w ithout so m e  aff irm ative  act to c o n ­
ceal, w ould  not be m isprision o f  felony, n 145

O ne can  o n ly  hope  that the p ro secu ting  au thorit ies  in  South  C aro lina  will honor this latest represen ta t ion  o f  the state 
o f  the law in their jurisd ic tion .

In an y  case, m os t s ta tes do  not retain  co m m o n  law  offenses  n l 4 6  and  "(i]t has long been  settled that there  are  no 
federal c o m m o n  law  c r i m e s . . . . "  n l4 7  A xiom atica l ly ,  in ju r isd ic tions  w here  co m m o n  law  offenses  a re  no t retained, 
c o m m o n - la w  m isp ris ion  o f  fe lony is not a crime. n l4 8

III. S ta tu tory  M isp r is io n  O f  Fe lony

A. T h e  Federal S ta tu te

T h e re  has been  a  federal s ta tu to ry  c r im e  o f  m ispris ion  o f  fe lony s ince  1790. n I 4 9  It curren tly  reads:

[*722]

W h o ever ,  hav ing  know ledge  o f  the actual c o m m iss ion  o f  a  felony cog n izab le  by a co u r t  o f  the U n ited  States, c o n ­
ceals and  d oes  no' as soo n  as poss ib le  m ake  k now n the sam e  to som e ju d g e  o r  o ther  pe rson  in civil or m ili tary  authority  
under  the I 'n ited Sta tes ,  shall he fined not more than S 5 00  o r  im prisoned  not m ore  than  th ree  years , o r  both, rj 150

T he  s tatute requ ires  so m e  positive ac t  o f  concea lm en t;  m ere  failure to reveal o n e ’s kn o w le d g e  o f  a federal fe lony is 
not m ade  cr im inal by  the statute. n l5 1  T h e  T en th  Circuit de ta i led  how  the sta tute  was c on s t rued  to requ ire  m ore than an 
om ission :

It p rov ides  that there must be both a con cea lm en t  and  a failure  lo d isc lose  in o rd e r  to const itu te  a cr im inal offense. 
T h e  language is "concea ls  and does  not as soo n  as m ay  be d isc lose ."  S o m e  m ean in g  m ust be  g iven  to the w ords "co n ­
ceal and,"  If it shou ld  be held  that a  failure lo d isc lose  is itself  a  co ncea lm en t ,  then a co n v ic t io n  may be h ad  for failure 
to  d isc lose  w ithout m ore ,  and  the w ord s  "conceal and"  are thus effec tively  exc ised  from  the statute.

Fo llo w ing  settled ru les  o f  construc tion ,  wc m u s t  a ssu m e  that C o ngress  in tended so m e th in g  by the use o f  the w ords 
"conceal and ."  II any  m e an in g  is to be g iven  them , an  indic tm ent m ust a llege so m e th in g  m ore  than mere  failure to dis- 
c lo sc -som c  aff irm ative  act o f  concea lm en t,  such as  suppress ion  o f  the ev id enc e ,  harbor ing  the crim inal,  in t im idation  o f  
witnesses ,  o r  o the r  p os i t ive  act d es igned  to  concea l from the authorit ies  the fact that a  c r im e  has  been  com m it ted .  Fur­
therm ore ,  so m e  such  in terpre tation  is necessary  to  rescue  the act from an in to lerable  opp ress iven ess  and  to e lim ina te  a 
serious quest ion  o f  const itu tional pow er. W ha te ve r  m ay  h ave  been  the c ase  in 1790, w hen  [*72.1] federal felonies w ere  
few. the ac t  i f  o the rw ise  construed  w ould  be but an o the r  unw o rkab le  and  unenfo rceab le  law in latter days. n l5 2

O ne  frequently  vo iced  aphorism  about m ispris ion o f  felony is that requ ir ing  an a f f i rm a tiv e  act o f  concea lm en t  
m akes  the c r im e equ iv a len t  to  the o f fen se  o f  being an accesso ry  a l te r  the fact, n 153 B u t  this v iew  is e rroneous. Insofar 
as an accesso ry  must assist the felon, n 154 o n e  w h o  aff irm atively  ac ts  to concea l  a fe lony  but not to assist the  felon e s ­
cap es  accessoria l  c r im ina l liability, n 155 T h u s ,  w hile  m ispris ion is no longer a cr im inal o m iss io n  w hen  it is interpreted 
to requ ire  an a ff irm ative  act o f  con cea lm en t ,  it rem a in s  concep tua lly  d is tinc t from  the o ffense  o f  being an  accessory  
af ter  the fact to ,i felony,

B . Repealed .State Statutes
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T h ree  s ta tcs-Louis iana .  M aine ,  and N e w  Je rsey -enac ted  m ispris ion s ta tu tes  c lose ly  re sem b ling  the federal m ispri­
s ion  o f  fe lony statute .  All three h a v e  been repealed.

L ouis iana 's  s ta tu te  read:

I f  any  person  h av ing  k n o w led ge  o f  the c o m m iss io n  o f  an y  c r im e  pu n ishab le  with death , o r  im p riso nm en t  a t hard 
labor,  shall concea l and not d isc lose  it to so m e  co m m it t in g  magistra te  o r  d is tr ic t a t to rney , on  conv ic t io n  he  shall be 
fined not exceed in g  three hundred  dollars,  and  im prisoned  at hard labor o r  o therw ise  not exceed ing  tw elve  m onths, at 
the d isc re tion  o f  the court .  n ! 5 6

[*724]

A n au thor ita tive  in terpre ta tion  o f  the d u ty  im posed  by th e  sta tu te  never  em erg ed ,  n 157 T w o  prosecu tions  for the 
c r im e  reached  the s ta te ’s su p rem e  court ,  o n e  in 1938 n l5 8  an d  o n e  in 1940. n l 5 9  In both , the court  d isposed  o f  the cases 
on  ju r isd ic t ion a l  g ro u nd s  n l 6 0  and  d id  not dec ide  w hat w ou ld  constitu te  co n cea lm en t  for pu rposes  o f  the  statute. T he  
s ta tu te  w as repea led  in 1942. n l 6 I

M a in e  had a m isp ris ion  o f  fe lony  s ta tu te  w h ich  read:

W h o e v e r ,  hav ing  k n o w led g e  o f  the ac tua l co m m iss io n  o f  a felony c o g n izab le  by  cou r ts  o f  this state, concea ls  o r  
do es  not as soo n  as poss ib le  d isc lose  and  m a k e  kn ow n the sa m e  to som e one  o f  the  ju d g e s  o r  so m e  o ff ice r  ch a rg ed  with 
en fo rc e m e n t  o f  c r im ina l law s o f  the state shall be pu n ish ed  by a fine o f  no t m ore  than S 5 0 0  o r  by im prisonm en t for not 
m o re  than 3 years ,  o r  by both such  fine and  im prisonm ent .  n l 6 2

In the 1955 case  o f  S ta te  v. M ich aud ,  the S u p re m e  Judic ia l C ourt  o f  M a in e  held that the s ta te  sta tute ,  like its federal 
coun te rpart ,  requ ired  an  a ff irm ative  ac t  o f  co n cea lm en t ,  m ere  om iss ion  to d isc lose  k n o w le d g e  o f  the c o m m iss io n  o f  a 
fe lony  not b e in g  en o ug h .  n l6 3

[*725]

T h e  cou r t  reason ed  that the w ord  "and"  as used in the p h ra se  "conceals and does  not as soo n  as poss ib le  d isclose" in 
the  federal s ta tu te  and  the w o rd  "o r” as  used in the phrase  "concea ls  o r  do es  not as so on  as p oss ib le  d is c lo se ” in the state 
s ta tu te  a re  co nver t ib le  and  no t con trad ic tory .  T h e  "or" was in terpre ted  as being co n ju nc t iv e  ra ther  than d is junc t ive  and 
the sta tu te  thus requ ired  co n ce a lm en t  in the  ac tive  s en se  as well as nondisc losure . n l 6 4  T h e  s ta tu te  was repea led  in 
1976. n1 65

U nlike  most ev e ry  o th e r  ju r isd ic t io n  in the U nited  Sla tes ,  N ew  Jersey  classif ies  c r im es  no t  as  fe lonies  and  m isde ­
m eano rs  but a: h igh  m isd em ean o rs  and  m isdem ean o rs .  n l 6 6  Its sta tute ,  c ap t io ned  'co ncea lm en t  o f  c r im es '  in its criminal 
c o d e .  n ! 6 7  read:

A n y  p erson  hav ing  k n o w led ge  o f  (he actual c o m m iss io n  within the ju r isd ic t ion  o f  this s ta te  o f  a rson, manslaughter,  
m urd e r ,  o r  o f  any  h igh  m isdem ean o r ,  w h o  co nc ea ls  a n d  do cs  not,  us soo n  as m a y  be, d isc lo se  and  m ake  kno w n  the sam e 
to a  ju d g e ,  a m ag is tra te ,  p ro secu to r  o r  po lice  authority ,  is guil ty  of a m isdem eanor .  n l 6 8

In the 1S78 case  o f  S ta te  v. Mann, n l 6 9  the state su p rem e  court  upheld  the d e fen dan t 's  conv ic t io n  u n der  an  earlier 
vers ion  o f  the s ta tu te  for fa i ling to  d isc lose  h is  k n o w ledg e  o f  a  murder.  n l 7 0  "All that he did was to  sec the offense  
c o m m it ted  and  to rem ain  s i l e n t . . . .  T o  concea l his k n o w led g e  o f  such an act, and  to  rem ain  p ass ive  and si len t w as, at 
the  c o m m o n  law , a  m isp r is io n  o f  fe lony and  w hich  o ffence  has been . , .  spec ia lized  and  defined  [in the statute]."  n 171

1*726]

In a  later case ,  the state su p re m e  co u r t  o v e r tu rn ed  a  con v ic t ion  under  the sta tute  on  ev id en t ia ry  grounds , n I7 2  but 
a lso  sugges ted  the c r im e  w ou ld  have  been  inapp licab le  to  the defendan t in any  e v en t  b ecause ,  at one  point, he w as h im ­
se lf  a cc used  o f  the a lleged ly  c o nc ea led  inu rdcr  and p io secu tio n  u nder  the sta tute  w ou ld  confl ic t  with  his privilege 
aga ins t  se lf- incrim ina t ion ,  n 17.3

A  co n v ic t ion  u nd er  the s ta tu te  was o v e r tu rned  o n  se lf- incr im inat ion  g ro u nd s  in  1977. n l 7 4  T h e  d e fen dan t  was 
c h a rg ed  with both  p ar t ic ipa t ing  in a lethal f i reb om bin g  a s  a co -consp ira to r  and  failing  to  d isc lose  the sa m e  c r im e  as re ­
qu ired  by  the s ta tu te . I le  w as acquit ted  o f  the fo rm er o ffense  but convic ted  o f  the  latter. T h e  cour t  reasoned  that because  
the d isc lo su re  requ ired  under  the  sta tu te  cou ld  have  furn ished  a  link in the cha in  o f  ev id enc e  es tab l ish in g  the defen dan t’s 
guil t as a part ic ipan t in the c r im e  in ques t io n ,  he cou lu  not be  requ ired  to  m ake  such v d is c lo su re  w ithout b e in g  forced to 
incr im ina te  h im self .  n ! 7 5  T h e  sta tu te  w as  repea led  in 1979. n l 7 6
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T w o  states, South  D ako ta  and  O hio ,  curren tly  m ain ta in  the cr im e o f  m isp ris ion  o f  fe lony  in s ta tu tory  form. n ! 7 7  
S outh  D akota 's  sta tute  reads:

[*727]

A n y  person  who, h av ing  know ledge ,  w hich  is no t pr iv ileged , o f  the c o m m iss io n  o f  a felony, co ncea ls  the  sam e, or 
d oes  no t im m edia te ly  d isc lose  such  e lon y ,  with the nam e  o f  the perpetra tor thereof,  and  all facts in re la tion  thereto, to 
the p rop e r  authorities, shall be gu il ty  o f  m ispris ion  o f  felony. M ispris ion  o f  fe lony is a C lass  1 m isdem eanor .  T here  is 
no m ispris ion o f  m isdem ean o rs  o r  petty  offenses.  n l 7 8

T h e  author 's  research  has found  no au thorita tive  p ro n ou ncem en t on  the ex ten t o f  the d u ty  im posed  by  the statute. 
T h e  w ord  "or" in the ph rase  "conceals  . . .  o r  does not im m edia te ly  d isc lose  . . coul d be  construed  as it w as in the re ­
pealed  M ain e  statute by  the court in the  M ich aud  case. n l 7 9  "O r" could o p e ra te  to con jo in  the ideas o f  co ncea lm en t  and 
nond isc losu re .  F a ilu re  to d isc lose  im m edia te ly  w ould  be a necessary  but not su ff ic ien t par t  o f  co ncea lm en t .  C o n cea l­
m en t  w ould  require  som e  aff irm ative  act. nlSO

O n  the o ther  hand, the language o f  the sta tute  lays em p h as is  on  im m edia te  d isc lo su re  o f  all facts re la ting  to a fel­
ony. "O r"  could  op e ra te  in Ihe d is junct ive ,  and  the sta tu te  w ou ld  then m a k e  p un ish ab le  e i th e r  co nce a lm en t  o r  failure to 
d isc lose- es tab lish ing  tw o  independent g ro un ds  for cr im inal liability.

P e rhap s  it is re levan t that the s ta tu te 's  app lica tion  is ex p ress ly  limited to persons  hav in g  k n o w ledg e  that is not privi­
leged. If  mere  failure to  d isc lose  is reached  by the sta tute ,  the limitation w o u ld  se rve  to p ro tec t  law yers ,  c lergy ,  and o th ­
ers hav ing  privileged kno w ledg e  (and  persons  hav ing  self- incrim inat ing  kn o w led g e)  f ro m  being  arrested  o r  p rosecu ted  
for not co m in g  forward  with their in form ation . T h e n  again , i f  the statute reach es  o n ly  ac t iv e  co n cea lm en t ,  the limitation 
w ou ld  serve  to keep pe rson s  hav ing  priv ileged k n o ' ’ 'e d g e  from  being arrested  o r  p ro secu ted  w hen  they re fu se  to a n sw er  
q u es t io ns  put by au thor it ies  that reach the priv ileged  inform ation , o r  if they  des t roy  reco rd s  o f  their co nversa t ions  o r  
co r re spo nd ence  with the  persons im part ing  priv ileged in fo rm ation  to them , o r  look  o th e r  law fu l s teps to keep  privileged 
co m m u n ica t io n s  confiden tia l .

[*728]

A s noted above, n l S l  the C o u r t  o f  A pp ea ls  o f  O h io  express ly  stated in the 1966 case  o f  S tate  v. Y oung , that c o m ­
m on-law  m ispris ion  o f  felony w as not part  o f  the sta te 's  c r im ina l law because  c o m m o n  law  o ffen ses  are  not re ta ined in 
O hio . n ! 8 2  H ow ever ,  O h io  has enac ted  m ispris ion  o l  felony in statutor y fo rm .

O hio 's  statute is un am b ig u o u s  in m ak in g  c r im ina l an o m iss io n  to repo r ta  felony, It s ta tes "N o person ,  know ing  that 
a fe lony  has been  oi is b e in g  co m m it ted ,  shall k now ing ly  fail to report such in fo rm at ion  to  law  en fo rc em en t au thor i­
ties." n I S3 V iolation  o f  the sta tu te  is a  m isd e in ean o r ' .i  i! j  fourth  degree. n ! S 4  T h e  legis la ture  stated the reason in g  be 
hind the statute:

T h e  rationale  for requ ir ing  that ser ious  c r im es  be reported  is that effec t ive  c r im e  p reven t io n  and  law  en fo rcem en t 
d epen d  s ignificantly  on  the  coopera t ion  o f  the public .  I bis si tua t ion  covers ,  fo r  ex am p le ,  the si tua t ion  w h e re  bystanders  
ignore  a m urder  victim 's p leas  for help becau se  they d o  not w ant to "beco m e  involved ."  n 185

T h e  statute  en u m era te s  a n u m b er  o f  excep tions .  A ttorneys, doctors ,  p sycho log is ts ,  an d  repor te rs  are  sh ie lded  from 
revea l ing  priv ileged inform ation . n l 8 6  C le rg y  are sim ilarly  p rotected , n 187 Telephone op e ra to rs ,  d ru g  counse lo rs ,  and 
rape  co unse lo rs  are a lso  excep ted  from  revea l ing  in ft nnu tion  [*729] they get in the c o u rse  o f  the ir  work, n 188 Persons 
need  not reveal that w h ich  would  incr im ina te  m em bers  o f  their im m edia te  fam ily , t i l 89 but the s tatute d o es  not e n u m e r ­
ate an ex cep t ion  for in form ation  that  cou ld  result in self- incrim ination . n l 9 0

H o w ever ,  in the 1985 case  o f  State v. SVardlow, nl*) I the C o u r t  o f  A p p ea ls  o f  O h io  ru led  that a  d e fend an t  can n o t  be 
conv ic ted  under  the sta tu te  w hen the d u ty  im po sed  by  the s ta tu te  would c o n f l ic t  with the defend an t 's  p r iv ilege  against 
sclf- incrim inat ion . T h e  defen dan t  s  teenage  d aug h te r  had been  sexually  assau lted  by  the d e fen dan t 's  l ive-in  boyfr iend  on 
severa l occas ions .  The defend an t  w as co nv ic ted  o f  ch i ld  endan germ en t  and  o f  failure to  rep o r t  a  c r im e  as requ ired  by § 
2 9 2 1.22(A). n I9 2  T h e  cour t  held that the s ta tu te  w as not unconst i tu tionally  vague b ecau se  it "g ives a  p e rso n  o f  o rdinary  
in te ll igence  fair notice that the co n du c t  ol failing to repor t  a se r io us  cr im e a b o u t  w hich  a p e rson  lias k n o w led ge  is fo r­
b idden  by statute." n 193 But it W a rd lo w  had  m ad e  the  d isc losu re  m andated  by  sta tu te ,  sh e  w ou ld  h ave  e x p o sed  h erse lf  
to p rosecu tion  for child  en d an g e rm en t  and a lso  for welfare  fraud , since her b oyfr iend  had  b een  living in her h o m e  for 
o v e r  tw o years. H ence , th e  court o v e r tu rn ed  the conv ic t ion  for v iolating Ihe statute. n l 9 4

C . Current State Statutes
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T h e  appeals  co u r t  had a lready  set im portan t limits  on the ex ten t o f  the du ty  to repor t  felonies under  the s tatute in 
the I9 S 0  case  o f  In re S tich tenoth .  n l 9 5  T h e  defendant ,  a ju ven i le ,  was o ne  o f  a nu m b er  o f  persons  who had  witnessed a 
s tab b ing  in  the park in g  lot o f  a skat ing  rink. H e  went back to the r ink  and told the w o m an  at the front d e sk  to call and 
repor t  the incident. H e  w as the first to d o  so. He also told a second  person  to do  the sam e, then re turned lo the parking 
lot. W h e n  police a r r iv ed  on  the scene  and  ques t ioned  him. he den ied  hav ing  k n o w ledg e  o f  what happened . L a te r  that 
ev en ing ,  the au thor it ies  rece ived  several an o n ym o us  calls  co nce rn ing  the s tabb ing ,  w hich  the defen dan t  c la im ed  [*730] 
he m ade.  T h e  defen dan t  was found  to  have violated § 2921 .2 2 (A ) and was ad ju dg ed  a d e l inq uen t  child . n l 9 6

T h e  appella te  c o u r t  reversed , n 197 s la ting  its reasoning  as follows:

G iv in g  "report" its o rd inary  m ean ing ,  we conc lude  that it includes both notify ing  law  en fo rcem en t off ic ia ls  and se t­
ting in m ot ion  even ts  w h ich  svill result in no tif ication  to these officials. T h e  sta tu te  d oes  not p roscribe  a refusal to an ­
sw e r  po l ice  quest ions  o n ce  the police are  aw are  o f  the crime,

In this case  it is un con trad ic tcd  that appe llan t requested  tw o  peop le  to notify  the au thor it ies  im m edia te ly  after the 
s tabb ing .  R eporting  a fe lony  to  responsib le  peop le  at a large public  sp ace  const i tu tes  se tting  in m otion  even ts  which will 
result in notif ica tion  o f  law  en fo rce m en t officials.

F urtherm ore ,  it c a n n o t  have  been  the in tent o f  the legisla ture  to requ ire  a vain act,  nam ely ,  to requ ire  a  repor t  o f  
so m e th in g  law  en fo rc e m e n t  off ic ia ls  a lready  patently  knew. O nce  the police  arr ived  at the scene  and were c lea r ly  aw are  
that a fe lony had been  co m m it te d ,  there w as no further need to repor t  that fact, n 198

IV. S ta tu tes  Im p os in g  A R epor t ing  O bliga t ion  U pon  E yew itnesses  T o  S pec if ic  C r im es

T h e re  are a g o o d  m an y  ex am p le s  o f  s ta tu tes  requ iring  specifica lly  de l im ited  g roups  o f  peo p le  to repor t  certa in  
c r im es  o r  c ircu m stances  ind ica ting  co m m is s io n  o f  a crime. n l 9 9  M any  stales have  s ta tu tes  requ ir ing  m edica l personnel 
w h o  treat a  person  with w o u n d s  inflicted by  dead ly  w eap on s  o r  o therw ise  ind ica ting  v io lence  to notify  police .  n200 
M an y  states a lso  requ ire  au to  repa ir  ga rages  to  notify po lice  o f  cars  sho w ing  e v id en c e  o f  hav ing  been in [*731] acc i­
d en ts  o r  st ruck  by a bulle t,  a l though  frequently  no penalty  for n o n com p liance  is p rov ided .  n 2 0 i

S ta tu te s  im posing  a un iversal du ty  to repor t  specific  cr im es  are m uch  less co m m o n ,  but a sign if ican t m inori ty  o f  
s ta tes  requ ire  a lyone  w h o  has reason  to  be lieve  a ch ild  has been  sub jec ted  to abu se  to repor t  it to authorities. n202

A. C u rren t  S ta tu tes

A  tr io o f  s ta tes -M assachu se t ts ,  R h o d e  Is land and W ash in g ton -ha ve  en ac ted  s ta tu tes  requ ir ing  those w ho  are present 
w hen  certa in  violent o ffen ses  are co m m it ted  to notify authorit ies. n203

W ash in g ton 's  s ta tu te ,  first enac ted  in 1970, curren tly  provides:

(1) A  person  w ho  w itnesses  the  actual co m m iss io n  of:

(a) A  violent o ffen se  . . .  o r  p repara tions  for co m m iss ion  o f  such an o ffense ;

(b )  A  sexual o ffen se  agains t  a  child  o r  an attempt to co m m it  such a sexual o ffense ;  o r

(c)  A n  assault o f  a ch i ld  that app ea rs  reasonab ly  likely to cause  substantia l bod ily  ha rm  to the child , shall as soon  as 
reasonab ly  poss ib le  notify  the p ro secu ting  atto rney , law  enfo rcem ent ,  medical  a ss is tance  o r  o the r  public  officials.

1*732]

(2) T h is  sec t ion  shall not he  co ns t ru ed  to  affect privileged rela tionsh ips as p ro v ided  by law.

(3) T h e  du ty  to  no tify  a  p e rso n  or ag en cy  under  th is  section  is met if  a person  no tif ies  o r  at tem pts  to p rov ide  such 
notice  by te lephone  o r  any  o th e r  m eans  as  soo n  as reasonably  possible.

(4 j  Failu re  to  repor t  as requ ired  by su bsec t io n  ( I )  o f  this sec t io n  is a g ross  m isdem ean o r .  H ow ever ,  a p erson  is not 
r equ ired  to report under  this sec t ion  w here  that person  has reasonable  be l ie f  tha t m ak ing  such  rep o r t  w ould  p lace  that 
p e rson  o r  ano ther  fam ily  o r  h o u seho ld  m em b e r  in d a n g e r  o f  im m edia te  physica l  harm. n204

M assach use t ts  a n d  R h o d e  Is land  en ac ted  their sta tutes in d irec t  re sponse  to the in fam ous Big D an 's  rape  case which 
o ccu rred  in N ew  B edfo rd .  M assachuse t ts ,  in 1982. n20 5  T he  tw o sta tu tes  im pose  very s im ila r  repor ting  ob liga tions  on 
the g enera l  public.

The Massachusetts statute provides:
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W h o e v e r  know s that ano ther  person  is the v ic t im  o f  aggrava ted  rape, rape ,  m urder,  m ans laugh ter ,  o r  arm ed robbery  
and is at the scene  o f  said  cr im e shall,  to the ex ten t that said  person  can d o  so  w ithout d an g e r  o r  peril to h im se l f  o r  o th ­
ers , repor t  said cr im e to  an  appropr ia te  law  en fo rcem en t  official us so on  as reason ab ly  prac t icab le .  A ny  person  w h o  v io­
lates this sec t ion  shall be punished  by a fine o f  not less than five hundred  no r  m o re  than tw o  thousand  five hundred  d o l ­
lars. n206

1*733]

T h e  R h o d e  Island sta tu te  p rovides:

A p e rso n  w ho  kn o w s that an o the r  person  is a v ictim  o f  sexual assault,  m urder ,  m ans lau gh te r ,  o r  a rm ed robbery  and 
w ho is at the scene  o f  the c r im e  shall,  to  the ex ten t  that the pe rson  cun d o  so  w ithout d an g e r  o f  peril [sic] to the person  
o r  o thers ,  report the c r im e  to an app rop r ia te  law en fo rcem e n t  off ic ia l as so o n  as  reaso nab ly  practicable .  A ny  person  who 
vio lates the prov is ions  o f  this sec t ion  shall be sub jec t  to im p riso nm en t for a te rm  not ex ceed in g  six (6) m on ths ,  o r  by a 
fine o f  not less than five hund red  (S  50 0 )  no r  m ore  than o ne  th ousand  do lla rs  (S 1,000). n207

T h e  th ree  sta tu tes  are  more a like  than  not, bu t  there  are  severa l  im portan t d if ferences . W ash ing to n 's  law  is in som e 
ways ' tougher '  than  those  o f  M assach use t ts  and  R h o d e  Island: (1) W ash in g to n  im poses  a repor ting  Ju ty  on  a b roader  
range  o f  o ffen ses  that R h o d e  Island o r  M assach use t ts ;  n20S  (2) M assach use t ts  and  R h o d e  Is land suspend  the du ty  to 
repor t  w hen  there  is d a n g e r  to o n e se l f  o r  a n y  o th e r  person  w hile  W ash in g to n  su sp en d s  the du ty  to  repor t  on ly  when 
there  is d a n g e r  lo o n e s e l f  o r  m e m b ers  o f  one 's  fam ily  o r  h ouseho ld ;  (3) the  m a x im u m  pena lt ies  for v io lating  the W a sh ­
ington sta tu te  (S 5 ,0 0 0  fine and  1 year  im priso nm en t)  are subs tan t ia l ly  m o re  severe  that those  under  the M assachuse t ts  
sta tute  (S 2 ,5 00  fine on ly)  o r  the R h o d e  Islam: sta tu te  (S 1000 fine o r  six m o n th s  im p rison m en t) .  O n  the o ther  hand, 
W ash in g ton 's  sta tu te  spec if ie s  that ( I ) it d o e s  not curtail  p r iv ileged  re la tionsh ips ,  (2) notif ica tion  does  not have  to go 
d irec tly  to law e n fo rc e m e n t  au thor it ies  b u t  can  be  g iven  to p rov id e rs  o f  m ed ica l  a ss is tance ,  and  (3) a timely a ttem pt to 
p rov ide  no tice  by te lephone  o r  o th e r  m eans  will suffice .  T h e  M assachu se t ts  an d  R h o d e  Is land sta tutes m ak e  no  express  
p rov is ion  for p r iv ileged  re la tionsh ips ,  no tif ication  w hich  goes  lo p rov ide rs  o f  medica l ass is tance ,  o r  reasonab le  a ttem pts  
to p ro v id e  notice, but a  p ruden t  in terpre ta tion  o f  these laws w ould  reach resu lts  s im i la r  to W ash ing to n 's  statute.

T h e re  is a lso  a q ues t ion  o f  w he the r  the  W ash in g to n  sta tu te  ob liges  a c r im e  vic t im  to repo r t  his o r  her  o w n  vic t im i­
zation. A  p e rso n  w h o  w itnesses  the actual c o m m is s io n  o f  a  vio lent o ffen se  will o f ten  be the victim o f  that o ffense  (a l­
though  it is in tu it ively  o b v io u s  that the law  is d irec ted  at m al ing e r ing  bys tan ders  and  not si len t  victim s).  In con trast ,  the 
R ho d e  Is land and  [*734] M assach use t ts  s ta tu tes  specify  that the reporting  d u ty  a rises  on ly  w hen  one know s that a n ­
o the r  p e rson  is the v ic t im  o f  an e n u m e ra te d  v io len t o ffense . n209

T h e re  are  no case  repor ts  o f  p ro secu tio ns  u nd er  any  o f  the th ree  statutes.

B. T h e  L cv ick  Case

A  m aca b re  inc ident in W ash in g ton  S ta te  il lustrates the ab ru p t  limits buil t into these e y e w itn e s s  repor ting  laws. 
n2IO  B eca u se  the repor ting  du ty  app lies  o n ly  to those  w h o  are  ac tua lly  p resen t  w hen  a c r im e  is c o m m it ted ,  the failure o f  
afte r- the-fac t  w itnesses  to su m m o n  ass is tan ce  for peop le  w ho  have  b een  in ju red  ot o th e rw ise  endang ered  does  no t c o n ­
stitute a v io lation  o f  the  statutes.

O n the night o f  Ju ne  1. 19 % . tw en ty -o ne  year o ld  Jney Lcvick  met tw o  fo rm er  h igh -sehoo l  c lassm ates ,  Jason  
T w y in a n  and  Jaso n  So ler ,  al a  Sea tt le  d an ce  c lub . At c los ing ,  the tr io  left fo r  a private  party .  S o m e t im e  after  3 :00  a.m., 
an a rg u m en t  b rok e  out a m o n g  the g ro u p  a s  they d rov e  d o w n  the h ig hw ay  in Solcr 's  car. T h e  vehicle  was brought to a 
s top  and  a vio lent fight en su ed .  Lcv ick  en d ed  up in a d ra inag e  ditch , g r iev ou s ly  in jured  with b roken  b on es  and  head 
trauma. S o te r  and  T w y m a n  fled the scene  o n  toot, n2 !  I

T  w y m a n  re tu rned  to the scene  with his hi other. Later, S o le r  re tu rned  to  the scene  w ith  T  w ym an 's  g ir lfr iend, Joanne  
L aborde .  All w ere  a w a re  that Lcvick  was in tl e d i tch  an d  in jured, yet L a b o td e  was the  o n ly  o n e  to  m ake  a 911 call, and 
she dec l ined  to  g ive  d isp a tch e rs  in fo rm at ion  needed  to  d irec t  ass is tance  to Lcvick . S o le r  re tu rned  to  his h o m e  with L a ­
b orde  and  told lus m o the r  abou t Levick 's  d ire  c ircum stance .  Solcr 's  m o th e r  m ad e  several ab o r t ive  a ttem pts  to  ascerta in  
from police  and  9 1 1 d ispa tch  personne l w he th e r  Lcvick  had  received  ass is tance . W h e n  she  finally  got a po lice  sergeant 
to visit the d itch , L cv ick  w as  found  d ead .  i i 2 I 2

T w y in a n  was c o n v ic ted  o f  se co n d -d e g re e  m urder .  n 2 l 3  T h e  co nd uc t  o f  L a b o rd e  and  o the rs  w ho  were aw are  o f  
Levick 's  s i tua t ion  but failed to  help  h im  [*735]  p ro v ok ed  m uch  furor. n21 4  H ow ever ,  s ince  no o n e  but the assailants
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actua lly  w itnessed  the a ttack  on L cvick , no p rosecu tion  w as  poss ib le  u nder  the language  o f  the W ash in g to n  cr im e re­
p ort ing  sta tute .  n215

P ro d d e d  by the c iv ic  efforts  o f  M r. Levick 's  parents, W ash in g ton  S ta te  legis la to rs  a t tem pted  to enac t  a criminal 
sta tute  requ iring  persons  to su m m o n  ass is tance  for ser iously  injured parties in need o f  aid. n 2 16 O the r  states a lready 
have this  type o f  law as part  o f  their cr im inal codes.

V. M an da to ry  R escue  S ta tu tes

S o m e  states have  enac ted  sta tutes im posing  an a ff irm ative  du ty  to  act w hen  o n e  kn o w s that ano ther  is endangered  
and one can  call for help o r  o th e rw ise  rend er  ass is tance  w ithout en d ang er in g  oneself .  n217  T h e  specific  p rov is ions  o f  
these s ta tu tes  vary subs tan tia lly  but, as to c r im e  reporting , all (at least by their  literal te rm s) w ould  require  a bystander  
to notify the au thorit ies  o f  cr im inal conduc t w h en ever  do in g  so  could  aid  an ind iv idual im peri led  by  such c r im ina l c o n ­
duct.

A. G en era l ized  D u tie s  to A ssis t  Persons in D anger

T h ree  s ta tes-V erm ont ,  M in n eso ta  and  R h o d e  Is land-have  sta tutes that, w itho u t  specific  re fe rence  to  vio lent crimes, 
im pose  a genera l  ob liga tion  to assist o the rs  w ho  are in peril.

[*736]

V erm o n t e n ac ted  its sta tu te  in 1967. K n ow n  as the ‘D uty  to Aid the E n d an g e re d  Act, '  it provides:

(a) A person  w h o  kno w s that an o the r  is ex po sed  to g rave  physica l  harm  shall,  to  the ex te n t  that the sam e  can  be 
rendered  w ithout d an g e r  o r  peril to h im se l f  o r  w ithout in terfe rence  with im portan t  du t ie s  o w e d  others ,  g ive  reasonable  
ass is tance  to  the ex p osed  person  un less  ass is tance  o r  care  is being p rov ided  by  others.. . .

(c) A  person w h o  willf ully violates subsec t ion  (a) o f  th is  sec t ion  shall be  fined no t m ore  than $  100.00. n21S

T h e  S u p rem e  C ourt  o f  V erm ont,  in the 1981 case  o f  S ta te  v. Jo y ce ,  n 2 l 9  s ta ted  that " [T]h is  sta tute  does  crea te  a 
du ty  to aid en d ang ered  persons  u n der  som e  c ircum stances .  It does not c rea te  a du ty  to  in tervene  in a  fight, how ever.  
Such  a s i tuation m ust p resen t the 'danger  o r  peril'  to the re scuer  w hich  u nder  the s ta tu te  p reven ts  a d u ty  from arising." 
n220  It fo llows that, in the co n tex t  o f  an  [*737] ongo ing  vio lent a ttack , ab sen t  h ig h ly  unusual c ircum stances ,  the .stat­
ute cou ld  no t requ ire  a b y s tan der  to  do  m o re  than su m m o n  he lp  from  law en fo rcem en t .  n221

R hod e  Is land e n a c ted  a very s im i la r  s ta tu te ,  with m u ch  m ore  severe  penalt ies ,  in reac t ion  to  the B ig  D an 's  case. 
n222 It curren tly  states:

A ny  person  at the scene  o f  an em erg en cy  w ho know s tha t  ano ther  person  is exp ted  to. o r  has suffered , grave 
physical ha rm  shall,  to  the ex ten t that he o r  she can  d o  so w ithout d a n g e r  o r  peril t< m se lf  o r  h erse lf  o r  olhcrs ,  give 
reasonab le  ass is tance  to the e x p o sed  person. A ny  person  v io la ting  the prov is ions  this  sec t ion  shall be guil ty  o f  a petty 
m isd e m e a n o r  and shall be su b jec t  to im prisonm en t for a te rm  not exce ed in g  s ix  re1) m o n th s  o r  by a fine o f  not m ore  than 
five h u n d red  dollars  (S 500).  o r  both. n223

M in neso ta  a lso  enac ted  a sta tute  very s im ila r  lo V erm ont 's  D uty  to Aid the  E n d an g ered  Act in re sponse  to the Big 
Dan 's  case. It states:

A ny  person  at the scene  o f  an em e rg en cy  w ho know s that ano ther  person  is e x p osed  to o r  has suffered  grave p h ys i­
cal ha rm  shall,  to the ex ten t that the p erson  can  d o  so  w ithout dang er  o r  peri! to se l f  o r  o thers ,  g ive reaso nab le  ass istance 
to the exposed  person. R easo nab le  ass is tance  m ay  inc lude ob ta in ing  o r  a ttem pting  to ob ta in  aid from  law enforcem ent 
o r  medical  personnel.  A ny person  w ho violates this subd iv is ion  is gu il ty  o f  a pe t ty  m isd em ean o r .  n224

In 1991, M inneso ta  en ac ted  a sta tu te  im p os in g  a duty  to render  a id  to shoo ting  v ic tim s. It states:

[*73X|

(a) A person  w ho  w itnesses  the d isch a rge  o f  a f irearm a n d  k n o w s  o r  has  reason  to  k now  that the d isch a rge  caused  
bodily  ha rm  to a p erson  shall:

(1 )  im m edia te ly  inves tiga te  the extent o f  the injuries; an d

(2)  render im m edia te  rea so n ab le  ass is tance  to  the in jured  person.

(b) A person  w ho  violates this subd iv is ion  is g u il ty  o f  a c r im e  and  m ay he sen tenced  as  follows:
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(1 )  i f  the de fen d an t  was a co m p a n io n  o f  the person  w ho d ischarged  the f irearm at the tim e o f  the d ischarge ,  to im­
pr i so n m en t  for not m ore  than one  year  o r  to p a y m e n t  o f  a fine o f  no t m o re  than $  3 ,000, o r  both;

(2) o therw ise ,  to im p r iso n m en t  fo r  no t m ore  than 9 0  days  o r  to p a y m e n t  o f  a fine o f  not m o re  than 5 700, o r  both. 
n225

"R easo n ab le  ass is tance"  is def ined  as "aid appropr ia te  to the c ircum stances ,  and inc ludes ob ta in ing  o r  a ttem pting  to 
ob ta in  a ss is tance  from  a con se rva t io n  o r  law  en fo rce m en t  off icer,  o r  f rom  m edical  personnel."  n226  T h e  sta tute  further 
p rov ides  that:

It is an a f f irm ative  d e fe n se  to a ch a rg e  u nder  this sec t ion  if  the  defend an t  p rov es  by a p rep on derance  o f  the ev i­
d ence  that the d e fen dan t  failed to inves tiga te  o r  render  ass is tance  as requ ired  u n d e r  this sec t ion  b ecause  the defendant 
re ason ab ly  perce ived  tha t these  ac tions c ou ld  not be taken w ithout sign if ican t r isk  o f  bod ily  ha rm  to the defendan t or 
o thers .  n227

B. D uties  to R escu e  o r  to S u m m o n  A ssis tance  A pp licab le  O n ly  to C r im e  V ic t im s

1. V io len t C r im es  G en e ra l ly

W iscon s in ,  also ac t in g  in the w ake  o f  the B ig  D an 's  C ase , n228  enac ted  a sta tu te  im po s in g  a  duty  to rescue  that ex­
tends o n ly  lo v ic t im s o f  v io len t crim es ra ther  than endang ered  persons  genera l ly .  It s tates " fa jny  person w ho  know s that 
a c r im e  is b e in g  co m m it te d  and  that a  v ictim  is exp osed  to  bodily  h a rm  [*739] shall su m m o n  law  e n fo rcem en t officers 
o r  o th e r  ass is tance  o r  shall p ro v ide  a ss is tance  to the victim ." n229  C erta in  limits  o n  the d u ty  im posed  are  enum erated :

A p e rson  need not c o m p ly  with this  su b sec t ion  i f  an y  o f  the fo l lo w ing  apply:

1. C o m p l ia n c e  w ou ld  p lace  him o r  he r  in danger.

2. C o m p l ian ce  w ou ld  interfere  w ith  du t ie s  the person  ow es  others.

3. [ A s s i s t a n c e  is b e ing  s u m m o n e d  o r  p rov ided  by o thers .  n23 0

T h e se  excep t ions  to the d u ly  im posed  are  aff irm ative  de fen ses  for w hich  the d e fen dan t  bears  the burden  o f  persua­
sion. n 2 3 1

T h e re  is o n e  c a se  rep o r t  o f  a  p rosecu tion  u nd er  the statute. n2 3 2  O n  Jan uary  14, 1992, K arie  La Plante  and her  boy­
friend, S h e l to n  B rooks ,  bo th  tw en ty -on e  a t  the t im e, th rew  a party  at L a  P lante 's  ho m e .  n233  A girl o f  fifteen nam ed 
M o n ica  H e n d y  w as  in a t ten dan ce ,  as w as o n .  T rac y  M oore .  n23 4  M o o re  ex p ressed  lo L a  P lante  an intent to physically 
assau lt  H endy . Later, a  scu t t le  ensued  w h en  M o n ic a  H endy  w as fending  o f f  a  m a le  guest 's  unw an ted  advances. M oore 
p ushed  H en d y  ou ts ide . T h e re ,  while L a  P lan te  w atched , H end y  w as  fiercely p u m m e le d  b y  a g roup  o f  seven  assailants.
I lend y 's  fr iend then  helped  he r  to  a n e igh bo r ing  h ouse  and su m m o n ed  ass is tance . n235

A ju r y  con v ic ted  the c o u p le  under  the  sta tu te  and they w ere  sen tenced  to p roba t ion ,  c o m m u n ity  service, and p ay ­
m en t o f  a  fine. n 2 3 6  L.a P lan te  appea led .  n237 B efo re  the W isconsin  C o ur t  o f  A pp ea ls ,  she  argued  that the statute was 
un const i tu t iona l ly  vague, but the co u r t  re jec ted  this,  finding that he r  c o n d uc t  fell "square ly  w ith in  the proh ib ited  zone 
the s ta tu te .” ti238 She nex t a rgu ed  that [*7 40 ]  the sta tute  v io la ted  the priv ilege  ag a ins t  se l f- incrim ina t ion ,  but the op in ­
ion d o es  not indicate  w hat factual p red ica te  she had for this con ten tion ,  an d  the co u r t  re jec ted  it, noting  that she  was free 
to  ren d e r  a ss is tance  h e rs e l f  o r  su m m o n  it a no ny m o us ly .  n239

H aw ai i  has  a  s im ila r  s ta tu te ,  enac ted  in 1984, w hich  prov ides:

A ny  p e rso n  at the s c en e  o f  a c r im e  w h o  kno w s that the victim o f  the c r im e  is su ffe r in g  from ser ious  physical harm  
shall o b ta in  o r  a t tem p t to  o b ta in  aid from  law  en fo rcem en t  o r  m edical  personne l i f  the person  can  do  so  w ithout danger  
o r  peti l  to any  person . A ny  p e rso n  w ho  v io la tes  this subsec t ion  is gu il ty  o f  a petty  m i1d em ea no r .  n240

T h e re  a re no  repor ted  c a ses  o f  p ro secu tion s  u n d e r  the statute. T h e  p hrase  'scene  o f  a c r im e ’ lends i t se l f  to different 
in terpre ta tions. M u s t  o n e  be  at the scene  w hen  the c r im e is c om m it ted ,  o r  do es  it suffice  to  arr ive som e time af ter  the 
fuel and  find the  v ictim  in distress'? I f  a  c r im e  vic t im  w anders  som e  d is tance  front Ihe p lace  w here  he o r  she w as a t ­
tacked  befo re  be ing  d is c o v e red  by poten tia l  re scuers ,  d o  the po tentia l rescuers  e sc a p e  the ob l iga t ion  to s u m m o n  ass is ­
tance  b eca u se  they  never  ac tu a l ly  went to  the c r im e  scen e?

2. Sexual O ffenses
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In w hat can  on ly  be  v iew ed as knee-je rk  reac tion to the Big D a n ’s rape  ease, n 2 4 l  tw o s tu tes-F lorida  and  R ho d e  Is­
land-enacted  legisla tion requiring  by standers  to su m m o n  p o lic e  ass is tance  w hen they  o b se rv e  a v ic t im  being  raped. 
F lorida 's  sta tu te  m andates:

A person  w h o  ob serves  the c o m m iss io n  o f  the c r im e  o f  sexual ba tte ry  and who:

(1) H as  reason ab le  g rounds  to be lieve  that he o r  she has o bserved  the co m m iss ion  o f  a  sexua l battery;

(2) H as  the p resen t ability to  seek  ass is tance  for the victim o r  v ictim s by im m ed ia te ly  repor ting  such  o ffense  to a 
law en fo rce m en t  officer;

[*741]

(3) Fails to seek  such ass is tance;

(4) W ould  not be exposed  to any th rea t  o f  physica l  v io lence  from  se ek in g  such  ass is tance;

(5)  Is not (he husband ,  w ife, parent,  g randparen t,  ch ild ,  g randchild ,  brother,  o r  s ister  o f  the o ffen d e r  o r  v ictim , by 
consang u in i ty  o r  affinity; and

(6) Is not the v ictim  o f  such  sexual battery

is guil ty  o f  a m isd em ea n o r  o f  the f irst degree , pun ishab le  as p rov ided  in § 7 7 5 .0 8 2  o r  § 775 .0 83  n242

C learly  the d ra f te rs  o f  this sta tu te  w ere  trying to  ca refu lly  spec ify  and  limit the ob l ig a t io n  it im poses. T h e  decis ion 
to ex em p t  fam ily  m em b e rs  o f  the  assa ilan t is ques t ionab le  but unders tandable .  T h e  ra t ionale  for e x e m p t in g  fam ily  
m em b ers  o f  the v ic t im  from  h av ing  to repor t  a rap e  in p rogress  is m uch  less c lear. A fter  the  fact, w hen  the c r im e  is a l ­
r eady  co m m it ted ,  sh a m e  and sy m p a th y  w ith  the victim 's des ire  to  keep  qu ie t  m ight m o t iv a te  fam ily  m em b ers  not to 
report.  But if  person s  are p resen tly  w itness ing  the o n g o in g  rape  o f  o ne  o f  their o w n  fam ily  m em bers ,  their ob liga tion  to 
su m m o n  ass is tance  w ou ld  be espec ia lly  acute .

R ho d e  Island's sta tu tory  prov is ions  are  as follows:

A ny  person, o th e r  than the v ic t im , w h o  know s o r  has reason  to k no w  that a first d eg re e  sexual assault o r  a ttem pted  
first d eg ree  sexual assault is tak ing  p lace  in his o r  her p resence  shall im m edia te ly  notify  the  s ta te  police  o r  the police 
dep a r tm e n t  o f  the c ity  o r  tow n in w hich  the  assau lt  o r  a t tem p ted  assault is tak ing  p lace  o f  the  crime.

N o  person  shall be charged  un der  [the statute] un less  and  until the  police  d ep a r tm en t  inves tiga ting  the inc ident o b ­
tains from  the v ic t im  a signed  co m p la in t  ag a in s t  the person  a lleg ing  a  violation o f  | the sta tu te] .

A n y  p erson  w ho  know ing ly  fails to repor t  a sexual assault o r  a ttem pted  sexual assau lt  as  requ ired  under [the s ta t­
ute] shall be guil ty  o f  a  m isd em e an o r  an d ,  upon  conv ic t ion ,  shall be  punished  by im p r iso n m en t fo r  no t m ore than one  
y e a r  o r  fined no t m o re  than five hun d red  d o lla rs  (S 500) o r  both. n243

[♦742]

T h is  sta tute  is supe r f luous  in light o f  R ho de  Is land 's  recogn it ion  o f  c o m m o n - la w  m isp r is io n  o f  fe lony, n244  its duty 
to rescu e  s tatute, n 2 4 5  and its o th e r  d u ty  to report statute, n24 6  d iscussed  above. T h e re  is no  o b v io us  reason  w hy  w it­
nesses w ho  fail lo repor t  a rape o r  a t tem pted  iape  shou ld  be fined ju s t  as heavily  and  im prison ed  tw ice  »s long  as wit­
nesses  w ho  fail to report a m urder .  N or is it o bv io us  w hy a com p la in t  by a rape  victim agains t  m al inger ing  bystanders  
shou ld  lead to a d ou b lin g  o f  the m a x im u m  prison sen tence  to  w hich  the bystanders  are  sub jec t  fo r  their dere l ic t ion  n247 
T h e  sta tu te  also lacks a p rov is ion  ex p ress ly  su sp end in g  the  du ty  w hen  repor ting  w o u ld  pu t o n e se l f  o r  o th e r  innocent 
persons  in danger .  W h a te v e r  the su bs tan t iv e  m er its  o f  law s  iinpo. ing a du ly  lo  repor t  c r im es ,  this par t icu lar  s tatute is 
su rp lusage  and  shou ld  he repealed .

VI. C o m p a r in g  T h e  D uty  T o  R escu e  With T h e  D uly  T o  Report

W h ile  a sta tute  m and a t in g  re scu e  o r  the  render ing  o f  a ss is tance  con n o te s  d irec t  in te rven t ion  in an em erg en cy ,  p e r ­
sonal in terven tion  in an  em erg en cy  s i tua t ion  will o f ten  ca rry  so m e  non-ncglig ib lc  risk o f  d a n g e r  to  the rescuer ,  and  this 
w ou ld  be especia lly  true in a e a se  o f  c r im ina l  violence. T h e re fo re ,  in the case  o f  an im p er i led  c r im e  victim , the du ty  to 
r escue  and  the d u ty  to  repor t  largely ov e r lap ,  both  requ ir ing  that a re scue r  or  repo r te r  s u m m o n  ass is tan ce  th rough  o ff i­
cial channels .  n248

1*743]
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In o the r  con tex ts ,  the two du ties  d o  not overlap . M andato ry  rescue and m andato ry  c r im e  reporting  h av e  d ifferent 
purposes .  n249  A  du ty  to rescue  focuses on  a id ing  v ictim s in peril,  with on ly  an incidental focus o n  c rim inal perpe tra ­
tors. O n the o th e r  hand, the du ty  to report c r im e focuses on  ap p reh end ing  criminal p e rpe tra to rs  with on ly  an incidental 
focus on  en dan g e red  persons. Each du ty  has built- in  limits that can  yield  paradoxical results ,  as can  be dem ons tra ted  by 
a  c o u p le  o f  hypothet ica l  exam ples .

C o n s id e r  app lica tion  o f  the duty  to rescue  lo the case  o f  a passerby  w ho  sees an assa ilan t a t tack  a person  on  the 
street. I f  the assa ilan t severe ly  w ounded  the victim but left h im  alive, the p asserby  w ould  hav e  an ob ligation  to sum m on 
ass is tance  for  the victim. H o w ever ,  i f  the  assailant instantly  killed the v ictim , as by decap i ta t ion ,  no du ty  to  rescue 
w ould  arise for the passerby . B ecause  the legal ob liga tion  enta i ls  rescu ing  v ic t im s and not in fo rm ing  on  c r im ina ls ,  noth­
ing need be don e  for a  v ictim  w ho, b e ing  a lready  dead , is beyond  help.

N o w  con s id e r  the app lica t ion  o f  the c r im e  reporting  duty  to a man on  a  hike in the w o o d s  with a ce llu lar  phone is 
his hand. I f  this  m an  w atched  ano ther  person  be ing  attacked  by a m alevo len t s tranger,  he w o u ld  be u nder  an obligation 
lo m ak e  a 9 1 1 call and repor t  the si tua t ion  to authorit ies. H ow ever ,  i f  th is  sam e m an  saw  a person  su ffe r ing  equally  ser i­
ous in jury  due  to an a ttack  by a wild an im al o r  the falling o f  a tree, he w ould  be free to ca llous ly  ignore the p e rson’s 
plight,  s ince  no c r im e  w as being  com m it ted .  n2 50

T h e se  e x a m p les  m ight be d ism issed  as "c lassroom  hypotheticals ,"  n251 but they are useful,  because  the du ty  to 
ren d e r  ass is tance  to end an g e red  persons  m us t not be confused  with the d u ty  o f  w itnesses  to in fo rm  upon cr im inal perpe­
trators. T h e  tw o  o b liga tions  a re  concep tua l ly  d is tinct and  it cou ld  be [*744] m is lead ing  to  p ortray  a c r im e  w itness re ­
port ing  du ty  solely  as a hu m ani ta r ian  im pera t ive  to assist c r im e victims. C r im e  w itness  rep o r t in g  is m ore  accura te ly  
descr ibed  as a duty  d irec ted  at the ap p reh ens io n  o f  crim inals .  Its benefit to a c r im e victim u nd er  attack in the presence 
o f  b ystanders  w ould  be m os t w elcom e , but such  benefi t  may be charac te r ized  as seco nd ary  to  o r  derivative  o f  the duty 
to in form  on  a perpetra tor .  n252

T h e  limits  o f  m and a to ry  c r im e  w itness  reporting  as a hum anitar ian  tool is d em o ns tra ted  with ch il l ing  clar ity  by the 
Lcv ick  case  from W ash ing ton  state. n253 A  c r im e  witness reporting  s ta tu te ’s po tentia l to br ing  t im ely  a ss is tance  to 
c r im e  v ic t im s is a  vital benefit ,  but it m us t be recogn ized  that legislation o f  m ore  genera l  ap p licab il i ty  is required  i f  the 
des ired  end  is to w ho lly  prohibit bys tander  ind ifference  to persons  in si tua t ions o f  peril.

With this caveat in inind, we turn to  ihe m erits  o f  a cr im e repor ting  duty.

V i l .  Po licy  C o nsidera t ions  R egard in g  Im posit ion  O f  An O bligatory  C rim e  R eporting  D u ty  O n  T h e  Public Al Large

At this po in t ,  it should  be  c lear  that any  d iscuss ion  o f  im posing  a genera l  d u ty  to repor t  c r im e  n254 canno t proceed 
by list ing  the m erits  and dem er i ts  o f  such  a duty . T h e  a rg um en ts  for and against a geneia l  c r im e  reporting  du ty  (here in­
after  a repor ting  du ty )  will vary with the specific  terms o f  the d u ty  in question.

T h e  laws an d  legisla tive p roposals  o n  the subjec t run  the gam ut.  At o n e  ex trem e ,  there  is s im ple  m ispris ion  o f  fel­
o ny ,  w hich  in its b roadest  fo rm ula t ion  m akes  c r im ina l any  failure  to repor t  what o ne  k n o w s  o f  a felony.

[*745]

T h e  ov erb read th  o f  m ispris ion  is plain . n255 A repor ting  d u ty  with such b ro ad  sw ee p  as tradit ional m isprision  
w ou ld  a llow  in to lerable  in trusions on  persona l liberty. n256 It would a lso  give too  m uch  d isc re t ion  to p rosecutors ,  r.257 
Even am o n g  p roponen ts  o f  the  c o m m o n - la w  c r im e  o r  a com p arab ly  broad  repor ting  du ty ,  en d o rse m en ts  are  som eth ing  
less than r inging. n25S

At the o th e r  ex trem e ,  there is the F lor ida  sta tute  sing ling  out the eyew itn e ss  to rape as hav ing  an  ob liga tion  to 
su m m o n  ass is tance  w hile  leav ing  the im pass ive  ey ew itn e ss  to  m urder  o r  arm ed ro b b e ry  unm oles ted .  n259  T h e  irrational 
n a rro w ness  o f  this sta tu te  is e v e n  p la iner  than mispris ion 's  ovcrbread th .

1*746]

B efore  d ec id ing  if  im p os ing  a repor ting  du ly  is wise, we m u s t  define  the type  o f  rep o r t in g  du ty  for w hich  we can  
m ake  the s trongest  ease. But ano ther  way, we must d isce rn  w hich  soil o f  repo r t ing  duty  is least ob jec t ionable .

Let us take as g iven  that any  accep tab le  reporting  du ty  must be set forth  in a sta tute  en ac ted  by  the  legis la ture  or by 
re fe rendum . n26 0  s ince  br ing ing  forth th e  o b sc u re  and li tt le-known co m m o n - law  doc tr ine  o f  mispris ion  u nder  a recep ­
tion statute o r  s ta te  const i tu tion 's  recep tion  c la u se  is pa ten t ly  unfair to a defendant .  n26!
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A s o ne  c o m m e n ta to r  has ob se rv ed ,  "[i]l is im possib le  to g ive  s ta tu tory  effec t  to the c o m m o n - la w  c r im e  o f  m isp r i­
s ion  w ithout severe ly  q u a l i fy in g  the e lem en ts  o f  the offense ."  n262 T h e  d ra f te r  o f  the s ta tu te  o r  re fe re n d u m  quest ion  
[*747] then has to dec id e  what q ua l i f ica t ions  are in order .  n263 O ne  op tion  is to m ak e  c r im ina l  liability turn on  the 
defendant 's  subjec tive  in tent. B isho p ’s sugges tion  that an ev il  in tent be m a d e  a part  o f  m isp ris ion  n264  hard ly  seem s a 
w orkab le  s tandard  for fix ing  c rim inal liability for an  om ission . T he  intent beh ind  an  a ff irm ative  ac t  can  be the most d e ­
cis ive fac tor  in d e te rm in in g  the actor 's  culpabili ty . Intent d is t ingu ishes  m u rd e r  from m an s la u g h te r  and m ans laugh ter  
from negligent hom icide .  n265  Y et,  "[f]orm ulac  tha t pass m us te r  in d e te rm in ing  the  l iabil ity  o f  o n e  w ho engages  in a 
d ang erou s  course  o f  c o n d u c t  are not a lw ays  suited to c r im es  o f  pu re  om iss ion ."  n26 6  A n o p en -e n d ed  inquiry  into why a 
defend an t  chose  no t to repor t  a  c r im e  is likely to be inconclusive . A nd p rosecu tion s  that ta rget o n ly  those w h o  have 
so m e  d em o ns trab ly  m alev o len t  p u rp o se  for rem ain in g  s i len t  will not affect those  w h o  neg lec t  to repor t  a  c r im e  ou t o f  
sh ee r  apa thy  o r  ind ifference . M ak in g  w illfu lness  a requ irem en t  for conv ic t ion  is unhelpfu l.  W hile  it is in tu it ively  o b v i­
ous  that "s ilence shou ld  be  a willful act s ince  c r im ina l  p un ish m en t  for m ere  n eg ligen ce  se e m s  'too harsh  for man," ' n267 
anyone  w ho  ac tua lly  k n o w s  o f  a c r im e  but freely cho oses  not to report it is be ing  willful in the literal sense  o f  the word. 
n26S E xcusing  'm ere  neg ligence '  in fa iling to report is ju s t  an o the r  w ay  o f  say ing  that  fa iling to de lec t  a  c r im e  o r  a 
m eans  o f  revea l ing  it is no t in i tse lf  c r im ina l.  I f  by 'willful '  o ne  m eans  co nsc iously  h op in g  that one 's  si lence  will a llow  a 
c r im e  to go  undetec ted , 'w ill fu lness '  is ju s t  an o th e r  sy n o n y m  for ‘evil intent. '

In de lim iting  an  ind iv idual 's  du ty  to report c r im e ,  a s tatute shou ld  focus o n  con cre te  ac tions  ra ther than subjective  
intentions. T he  cit izen  is enti tled  to a defin ite  s ta tem en t o f  w hat is required  o f  him o r  her. n26 9  Specif ica l ly ,  the cit izen  
should  k n ow  (1) under  w ha t  c ircum stan ces  a du ty  to repor t  a c r im e  arises and  (2) w ha t  ac tions  will suff ice  to d ischarge 
the duly. n270

H o w ev e r  phrased , any  sta tute  im posing  a m anda to ry  repor ting  duty  will b ea r  an a log y  to  c o m m o n - la w  m isprision  o f  
felony. T o  violate the law, one  [*748] w ould  have  to know  o f  a crim e, then fail to take  a  reaso nab le  oppor tun i ty  to 
d isc lose  it to the au thorit ies .  n271

A. T h e  K now ledge  R equ irem en t

W hat  sort o f  k n o w led g e  o r  in fo rm at ion  m ust one  have befo re  being ob l iged  to go  to  the po l ice?  T h e  ob jective, 'rea­
son ab le  man ' s tandard  ar t icu la ted  by L o rd  D enn in g  in the S ykes  case  n272  is indefensib le .  An ob tuse  o r  limited indiv id­
ual w ho perce ives  no w ro ng do in g  w here  a reasonab le  person w ould  know  a c r im e  had  been  co m m it ted  deserves  no pu n ­
ishment.  B lam e  a ttaches to one  w h o  ac tive ly  im poses  on  ano ther  with on e 's  inep tness  o r  stup id i ty ,  but a person  w ho 
canno t co n fo rm  his b e h av io r  to the  s tandard  set by  reasonab le  persons  shou ld  at leas t be  free  to keep  to  himself. O ne 
co m m e n ta to r  has  sugges ted  b o r row in g  the sub jec t ive  s tandard  o f  k now ledge  app licab le  to  the c r im e  o f  receiv ing  stolen 
property :

U nder this s tand a rd  a defen dan t  w ould  have suff ic ien t k n o w led ge  for a co n v ic t ion  o f  m isp r is ion  if  he either:  (1) 
kn ow s that the  c r im e  is co m m it te d ,  (2) be lieves that a c r im e  was com m it ted ,  o r  (3) has his su sp ic io ns  defin ite ly  a roused 
and  refuses  to inves tiga te  fo r  fear he  will d iscover  that the c r im e  has been co m m it ted .  n273

P. R. G lazebrook 's  c r i t ique  o f  this ap p ro ach  (m ade  in refe rence  to  the S y n c s  case  bu t ap p l ic ab le  to any  reporting  
du ty )  is hard  to ga insay :

It is not very  helpful s im p ly  to refer to  the c r im es  o f  the accesso ry  a l te r  the fact o r  the rece ive r  o f  s to len  property , 
w h e re  k n o w ledg e  o f  the co m m is s io n  o f  a  fe lony is an  ingredient,  for (hey co n ce rn  p o s i t iv e  acts , and  it is, no doub t,  rea ­
sonab le  to require  a p erson  w ho suspec ts  tha t so m eth ing  is w rong  to inquire fur ther befo re  em b a rk in g  o n  so m e  course  o f  
conduc t ,  and to hold that he fails to  d o  so at his peril.  I f  this rule is applied  to misprision tw o  du ties  arc  im posed: a duly 
to  d isc lose  know led ge  o f  a  felony, and  a d u ty  also  to m ake  inquiries to re so lve  a su sp ic io n  con ce rn in g  a felony. Are the 
English  to  b ecom e  a nation  o f  d e tec t ives  as well as a nation o f  in fo rm ers?  n274

[*749]

In d efin ing  the k n o w le Jg c  requ irem en t ,  a d ra f te r  cou ld  attach  a reporting  duty  to  any  o ne  o f  n u m e ro u s  grada t ions  ol 
certa in ty . T h e  s ta te  s ta tu tes  m an d a t in g  du ties  to le scu e  end ang ered  persons  o r  report ce r ta in  v io len t c r im es  have  limited 
the ob ligation  im posed  to  persons  w ho  actua lly  w itness  a cr im e o r  em ergen cy .  A d op ting  this  s im ple ,  b r ight-l ine  s tan ­
dard  w ould  avoid  the need  lot a sea rch in g  inquiry  into what a defend an t  k n ew  o r  w hen  he  k n ew  it. A xiom aticn l ly ,  one 
w ho  ac tua lly  w itnesses  the  c o m m is s io n  o f  a c r im e h as  the most incontrover tib le  f i rs t-hand  k n o w led ge  o f  it. n275 C o m ­
m enta tors  p ropos ing  m ispris ion-like  s ta tu tes  have  e m b raced  this ap p ro ach  to the k n o w le d g e  requ irem en t.  n276  H o w ­
ever .  at least o ne  writer  has  cri t ic ized  it, s ay ing  it is m yop ic  and "creates an  unnecessa r i ly  n a rrow  ap p ro ach  to  the crime 
repor ting  duty ."  n277
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O f  course, il s tands to reason  that one  w ho  learns o f  a c r im e  w ithou t  w itness ing  it usual ly  d o es  so  th rough  c o m m u ­
nications with a victim, a perpetra tor ,  o r  a w itness to a crim e. A n y  a ccep tab le  re po r t ing  du ty  shou ld  ex e m p t  crim e vic­
tims, n278  and if a v ictim  chooses  not to notify  authorit ies,  [*750] p ena liz ing  a n o th e r  to r  re spec ting  the victim 's cho ice  
w ould  be unduly  harsh. I f  a  perpetra tor  confides in an individual,  app ly ing  the rep o r t in g  d u ty  to  the  individual puts him 
o r  her in the highly  am biva len t position  o f  the inform ant w h o  betrays a n o th e r ’s trust.  n27 9  If the repor ting  d u ty  arises 
e v e ry  time one  gets second-hand  in fo rm ation  about a  cr im e ,  w itnesses  a lready  u n d e r  the o n u s  o f  the  duty  w ould  be able 
to ex tend  it lo o thers at will w ithout limit.  n280  T h e  reporting  du ty  w ould  b e co m e  a  c on tag ion .

N one  o f  these considera t ions  is d isposit ive. O ne  can  im ag ine  s i tua t ions  in w h ich  ex ten d in g  the repor ting  duty  b e ­
yond  w itnesses  w ould  yield ex trem ely  des i rab le  results. n 2 3 1 But it is far f iom  c lea r  that the increm enta l  benefits  gained 
by e x tend in g  the repor ting  duty  beyond  w itnesses  o u tw e igh s  the benefit  o f  h av in g  a f ixed and  cer ta in  rule m aking  first­
hand k n ow ledge  o f  a  c r im e  a  prerequisi te  o f  the duty. n2S2

B. T h e  C rim es  C overed

An accep tab le  c r im e repor ting  statute should specify  which c r im es  arc cov e red  by the du ty .  W h e th e r  a c r im e should 
be covered  by a du ty - to -report  law  largely turns on  the gravity  o f  the  crim e. n2S3 T h e  o v e r reach in g  o f  a ru le  [*751] 
requ iring  that all felonies be repor ted  is manifest .  n284 Curren tly ,  the d em arca t io n  o f  fe lonies from  m isd em eano rs  docs 
not separa te  consis ten t ly  m ajo r  from  m in o r  crimes. n285

A n u m b er  o f  m ethods  for narrow ing  the scope  o f  c r im es  that m ust be repor ted  a re  p laus ib le .  O ne  w riter  o ffering  a 
p roposed  sta tute  adopts  the 'ser iousness  r equ irem en t '  posi ted  by L ord  D en n in g  in the S yk es  case .  n2S6 T h e  repor ting  
du ty  w ou ld  apply  to:

[A lny  cr im e which is pun ish ab le  by m ore  than o n e  year  in p r ison  and  o f  such  a na tu re  tha t a  reasonable  person  in 
the sam e  c ircum stances  would k no w  it to be a ser ious offense. T h is  includes, but is no t lim ited  to, M urder ,  Robbery . 
R ape ,  A ssaul t arid Battery, B urg la ry  and  A uto  T hef t  in all their degrees .  n287

[*752]

C erta in ly  the c r im es  e nu m era ted  are nut tr ivial, but.  in d ec id ing  w he the r  a p e rson  k n o w in g  o f  o the r  c r im es  should 
be p en a liz e d  for pure  inaction, it w ould  be des irab le  to have a m e th od  m ore  s truc tu red  than a w id e -op en  inquiry  into the 
se r iousness  a hypothet ica l  rea so n a ,  '•*. p e rson  would ascr ibe  to  the o ffense  u nd er  a g iven  se t  o f  c ircu m stances .  One's  
v iew s on  personal p r ivacy, recrea tional d rug  use, o r  c iv ilian  gun  o w n e rsh ip  c an  vastly  in f luence  the se r io usness  one  
w ou ld  attach to certa in  felonies,  and  reasonab le  persons ca n  have rad ica lly  d if fe ren t v iew s  on  such  matters. A no ther  
w riter  has acknow ledged that socie ty  is constan t ly  crea t ing  law s that large s e g m e n ts  o f  the pop u la t ion  d is like  (such as 
a lcohol p roh ibit ion  and m arijuana  proh ib it ion)  and m ak ing  the repor ting  o f  v io la t ions  o f  those  law s m and a to ry  would he 
"d em an d in g  too  m uch and  w ould  c lea rly  be d is regard ing  h um an  nature ."  n2S8 As a so lu tion ,  he p rop oses  limiting the 
repor ting  du ty  to those  c r im e s  w hich  w ere des igna ted  as fe lonies by the  E ng lish  c o m m o n - la w :  m urder ,  m ay hem , arson, 
rape ,  robbery , burglary, larceny, prison  breach ,  and rescue  o f  a felon n2 8 9  O f  cou rse ,  a  rule m a n d a t in g  the reporting  o f  
every  felonious larceny w ould  be severe. T h e  writer su gg es ts  fur ther l im it ing  the re p o r t in g  du ty  "to c r im es  w hich  are so 
ser ious  that a reasonable  m an  w ou ld  co n s id e r  it his du ly  to  in form  the po lice ."  n29 0  B u t  again , this notion  o f  ser iousness  
is a very  fluid s tandard  by  w hich to  ju d g e  the inaction  o f  a person  hav ing  k n o w le d g e  o f  the  co m m is s io n  o f  o ne  o f  the 
enum era ted  crimes. In case  o f  larceny, w h a t  factors, besides the value  o f  the  art ic le  s to len ,  m u s t  he co ns id e re d ?  D oes  it 
m atte r  that the th ie f  w as very you ng  o r  despera te ly  n eedy?  Is s tealing  a g iven am o u n t  from  a very  w ealthy  victim any 
less ser ious than s tealing  the sam e  am ou n t  from  a very p o o r  v ic t im ? T h e s e  are  q ues t ion s  up o n  w hich 'reasonab le  men' 
can  differ. O th e r  co m m en ta to rs  have esp ou sed  lim iting the repor ting  duty  to  c r im es  o f  the u tm o st  g ravity ,  n291 as s p e ­
c if ically  en um era ted  in p roposed  statutes. n292

[*753]

If  there is to be a repor ting  du ty  at all, there can  be little con trove rsy  abou t  a p p ly in g  it to vio lent c r im es  tha t  pose a 
s ignificant d a n g e r  o f  c au s in g  ser ious  bodily  injury to innocen t persons. E x ten d ing  the  d u ty  to repor t  to  p roper ty  crimes 
is m ore  debatab le .  n293 O n  the o n e  hand , ce r ta in  p roper ty  crim es ,  like burg la ry  and  a u to  theft, c an  c rea te  se r ious  
breaches  o f  the peace  and  easily  p recip ita te  physica lly  d ang erou s  si tua t ions (i .e.,  a rm e d  co n fro n ta t io ns ,  h igh -speed  pur­
suits). O n  the o ther  hand , the p rob lem  o f  de l inea t ing  the ser ious  from  the tr ivial p ro p e r ly  c r im es  with any  com fortab le  
degree  o f  p recis ion  is p robab ly  insoluble.

O n c e  a duly  to repor t  arises, a  c it izen  needs to know  how  it can  be d ischarged .  T h e  c it izen  shou ld  have the m ax i­
m um  flexibility consis ten t with the p u rp ose  o f  b ring ing  the c r im e  to  the a tten tion  o f  the au thor it ies  rapidly.
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C. '1 im cliness  o f  a R eport

T im e  is o f  the  e ssen ce  in e ffo r ts  to app rehen d  crim inals ,  and  in the c a se  o f  a vio lent c r im e  in p rogress ,  a  timely  re 
port can  rescue the v ic t im  from  injury  o r  death. It is hard to im pro ve  on  s ta tu tory  p rov is ions  that a  c r im e be  reported as 
soon as  " reasonab ly  p rac t icab le"  o r  " reasonably  possib le ."  n294 R equir ing  notification " im m edia te ly"  ignores that im ­
m edia te  no tif ica tion  is no t a lw ay s  feasible . n295 A  specific  tim e limit,  such  as requ iring  o n e  to  notify po lice  "within 
tw en ty - fou r  h ours  o f  [a c rim e 's]  com m iss io n ,"  n29 6  w ould  p e rm it  inexcusab le  delay.

N atura l ly ,  an ind iv idual sh o u ld  no t ire ob liged  to repor t  a c r im e  until such  repor t  can  be m ade  without endangering  
h im se l f  oi o th e r  innocen t parties. n297

[*754]

D. Party  N otif ied

T h e  ub iqu itous  9 1 1 sy s 'e m  g reat ly  s im plif ies  the  task o f  notify ing  au thor it ies  o f  a  c r im e  o r  o the r  em erg ency  by 
te lephone. n298 A repor t  g iven  to  po lice  o r  fire departm en t  personnel,  rescue  workers,  o r  o the r  persons  in a s im ila r  o ff i­
cial pos i t ion  o f  au thor i ty ,  p ersona l ly  o r  th rough  a 9 1 1 d ispatcher ,  w ould  fulfill the repor ting  duty . n299 In addition , no ­
tice to  a secu r ity  guard ,  s tore  detec tive ,  ot any  o th e r  person  reasonab ly  p erce ived  as responsib le  fo r  safety and security  
on  cer ta in  p rem ise s  s h o u i J  suff ice  to d ischarge  a repo r te r ’s duly, n300

E. C on ten t  o f  a R epor t

W h e th e r  a s ta tu te  requ ires  o n e  to report a c r im e ,  n301 to report one 's  know ledge  o f  a c r im e,  nJl»2 o r  to report "ail 
facts in re lation  to a  c r im e ,"  n303 the in form ation  n eeded  by po l ic e  rem ain s  the sam e. T h e y  need to know  the nature oi 
the c r im e  and the  p lace  o f  its co m m iss ion .  In so lv ing  the c r im e,  an identif ication  o r  re l iable  descr ip tion  o f  the p e rp e tra ­
tor and v ictim  is usefu l,  bu t  will no t a lw ays  be availab le .  T h e  m ak in g  o f  a timely  report tha t  con ta ins  this basic da ta  is 
the end  point o f  a c it izen 's  ac tion  in co m p lian ce  w ith  his o r  her [*755] repor ting  d u ty .  T h e  advan tage  society  gains 
from  hav ing  m an da ted  su ch  ac tion  largely d ep en d s  on  the r e sp o n se  o f  the au thor it ies  rece iv ing  the report.  n304

F. A ttem pt to  R eport

C urren t ly ,  o n ly  W ash in g to n 's  c r im e  repor ting  statute ex p ress ly  p rov ides  that the reporting  duty  is met by an attempt 
to p ro v ide  public  o ff ic ia ls  with no tice  o f  a crim e. n305 In all fa irness ,  o n e  w h o  m akes a  b o n a  fide a ttem pt to com p ly  
with a repor ting  d u ly  sh o u ld  not be  found in dere l ic t ion  o f  that d u ty  if  notice is not ac tu a l ly  rece ived  by authorities. 
n306

(i .  E x em p tio n s

A part  f rom  v " m s  and  person s  sh ie lded  by the  p r iv ilege  agains t  self- incr im inat ion , w ho  should  be exem pt from 
the repor ting  d u ty .  C o m m e n ta to rs  tend to locus  o n  h o w  a re la tionsh ip  w ith  the o ffen d e r  a ffec ts  the ob ligation  [*756) 
to report .  -i307 bu t a  re la t ionsh ip  with the v ictim  c a n  a lso  affect the  moral ob liga tion  to report a crime. n30S A reporting  
du ty  d raf ted  to  p ro tec t  re la tionsh ips  tradit ionally  reco g n iz ed  as confiden tia l  (a t to incy-e l ien t ,  d oc to r-  patient, c lergy- 
pem ten t,  co un se lo r-c l icn t ,  h usban d -w ife .  e tc .)  will avo id  m u ch  hardsh ip  an d  confl ic t  o f  loyal ty ,  hut will leave vu ln e r­
ab le  o th e r  im portan t re la tion sh ip s  (such  as those  b e tw een  s ib lings ,  fr iends, lovers).

P rob lem s  o f  p r iv i leged  o r  o the rw ise  confiden tia l  re la tionsh ips  im pinged  o n  by a repo r t in g  du ty  are  m ost acu te  w hen  
a pe rson  is requ ired  to b e tray  the trust ano ther  puls in h im  o r  her as  a confidan t.  By l im iting  the du ty  to report to those 
w h o  actua lly  w itness  the co m m is s io n  o f  a c r im e  (a s  o p p o sed  to e x tend ing  it to  an y o n e  w ho  learns o f  a crime),  m os t o f  
these  p rob lem s  c a n  be a v o id e d  altogether .  A  rule that peop le  m ust rep o i t  c r im es  that o ccu r  in their p resence  do cs  not 
im plica te  p r iva te  c o m m u n ica t io n s .  T h is  in  itself is a  pow erfu l  reason  for lim iting  the repor ting  du ty  to w itnesses  o f  the 
c r im e 's  c o m m iss io n

A c r im e  rep o t t in g  law  d ra t ted  to  meet all o f  the con s id e ra t ion s  adv anced  above  w ou ld  c lose ly  resem ble  W ash in g ­
ton's c r im e  re p o r t in g  sta tute .  T h a t  k ind  o f  lucid, specific sta tute  avo ids m os t o f  the  ov c rb rcad lh  and  vagueness  ch a ra c ­
teristics o f  tradit ional m isp ris ion  o f  felony. n309  Further,  by  l im iting  the s c o p e  o f  d ie  du ly  to  report violent c rim es, the 
potent ia l ly  in trusive and  o v e rb e a r in g  app lica tions  ol tradit ional m ispris ion  are- largely  obvia ted .

If  w c lake the A m er ica n  m isp r is io n  ca ses  d iscussed  abov . and  lor those  a b o u t  w h ich  w c have suffic ien t facts c o n ­
s ider h o w  they w o u ld  turn ou t u n der  a 1*757) c r im e  repor ting  statute similar  to  W ash in g ton 's ,  wc c an  see that the r e ­
sults w ou ld  Ik  q u i te  tenab le .  N atura l ly ,  those sh ie lded  by  the p r iv ilege  aga in s t  sc l f - in cm n in a t io n  (L opes ,  n 3 10 W ard- 
low, n i l  | C o nq ues t  n l  12) w ould  rem ain  so M rs B iddle  w ou ld  have  to  repor t  the a rm ed  ro b b ery  site saw , ' it only
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w h en  it w as safe to  do  so. n 3 13 Ms. M ichaud  cou ld  no t be p rosecu ted  for fa iling to repor t  adultery . n 3 14 nor could  Mr. 
H o lland  for being silent as to m ar ijuana  possession . n315  M rs. P o p e ,  i f  s h e  w as too  scared  to  rescue  little D em iko , could  
be expec ted  to leave and seek  help. n 3 l 6  Mr. C arson  would  have a du ty  to  repor t  h a v in g  w itnessed  a m urder.  n 317 
Sti tch tcnoth , hav ing  gotten  a responsib le  person  to no tify  police  o f  the c r im e  he w itnessed ,  w ould  have  d ischarged  his 
duty. n 3 1S

VIII.  Em pirica l C ases

T h ree  t imes in the past half-century , the issue o f  aff irm ative  rescue  or repor ting  du ties  has ex p lod ed  into the pu b ­
lic’s attention. E a ch  case  has involved an ex trem ely  v iolent sex c r im e  c o m m it te d  in front o f  s trangers  to  the victims. 
T h e s e  c a ses  have ach ieved  such  p rom inen ce  in the deb a te  o v e r  af f irm a tive  rescu e  a n d  repor ting  du ties  tha t  they merit 
individual considera t ion .

A. C a therine  G en ov ese 's  M urder

C atherine  ("Killy") G en ovese ,  tw en ty -e igh t years  o ld , was re tu rn ing  to  h e r  h o m e  in tiie K cw  G ard en s  sec t ion  o f  
Q ueens ,  N e w  York, in the ear ly  m orn ing  hours  o f  F riday ,  M arch  13, 1964, w h en  sh e  w as  a t tacked  and  killed by  a s len­
der ,  sof t-spoken  clerical w orke r  nam ed  W ins ton  M ose ley .  n 3 ! 9

[*758]

G en ov ese  parked  her e a r  in a lot nea r  her ap a r tm en t  and  got ou t  w h en  M o se le y ,  w h o  had  been  fo l low ing  her  vehi­
cle , gave chase  o n  foot, c au gh t  her, and  s tabbed  he r  in her back with a hun tin g  knife. n3 2 0  H e r  sc ream s for help aw oke  
neighbors ,  w ho (l icked on  lights and  looked  ou t on  the street to sec  M o se ley  s tan d ing  o v e r  G e n o v e se  on  the sidewalk. 
n 3 2 l  F rom  an apartm en t w indow , a m an  yelled  at M o se ley  to  leave  his victim a lone .  n322  M o se le y  d id  not qu i te  u nder­
s tand w hat was said , but d ec id e d  to run back to  his ca r  and  m ove  it a round  the  co rn e r  o f  the next b lock, w here  he waited 
abou t  ten minutes .  n323 M eanw hile ,  C en o v cse  w ent to  the o pp os i te  s ide  o f  bu ild ings  on  th e  s treet, leav ing  s igh t o f  the 
first w itnesses ,  and  was seen  by n r  m c r  w itness ,  s l ipping into an apar tm en t  fo y e r  a few  d o o rs  d o w n  from  her ow n. 
w h ere  she  co llapsed  at the b o m  ,n o f  the  stairs . n324

M oseley , h a v in g  h ea rd  no co m m otio n  a n d  co n f iden t  that no  o n e  was s u m m o n in g  help, pu t o n  a d if fe ren t hat and  re ­
turned for his v ictim . n325 T h e  first w itnesses  saw  him return, bu t still d id  no th ing .  n 3 2 6  He finally  found  G en o v ese  in 
th e  apartm en t loyer .  s lashed  her throat to si i lie h e r  cry . v iciously  s tabb ed  her, and  sex u a l ly  assau lted  h e r  orally . n327 
P ersons  in the  apartm en ts  at the top o f  the s ta irs  did not report the co m m o tio n .  n32X O n e  m an ,  peering  ou t  o f  his do o r­
w ay . got a g lim pse  o f  the g ro tesque  scen e  n32 9  ( though  he later den ied  it to police).  n330  M ose ley  (led n 3 3 1 and  this 
m an. after m uch de libera t ion  and  de lay ,  ca lled  po lice  [*759] fro m  an o the r  person 's  ap a r tm en t .  n332  Po lice  arrived a f ­
ter tw o minutes ,  but G en o v ese  died befo re  reach ing  the hospital.  n333

Police and repor ters  w ho  in terv iew ed the w itnesses  to  the c r im e  never go t m ean ing fu l  an sw ers  w hen  they asked 
w hy no  o n e  called  the police. n334  Perhaps a know n legal duly  to  su m m o n  po lice  w ou ld  have  m ot iva ted  at least one  o f  
the w itnesses  to d o  so. n.335

M oseley  w as app reh en d e d  in less than a w eek  n33 6  and  co nv ic ted  o f  G e n o v e se 's  m u rde r  o n  Jun e  8, 1964. n337

B. T he  R ap e  at Big D a n ’s T avern

O n  the even in g  o f  S un day ,  M arch  c .  1983, a tw en ty - tw o  year  old m other  o f  tw o n33S en te red  B ig  D an 's  T av ern ,  a 
bar, in N ew  B edford , M assachuset ts .  n 3 3 )  T h e  milieu seem ed  h osp i tab le  en o u g h  w hile  she  o rd e red  a drink  and chatted 
with o th e rs  m the bar. n 3 4 0  Just as  she  v as a b o u t  to leave , h o w ev er ,  the s i tua t ion  turned ug ly ; sh e  w as se ized  by a 
g roup  o f  male  cus to m ers ,  lu u lc d  o n to  a pool table ,  and  savage ly  raped .  n 3 4 1 C o n te m p o ra n e o u s  accou n ts  o f  the  incident 
appear ing  in the press  desc r ibed  a s icken in g  m o b  d y n am ic  in w hich  the o the r  m e n  in the  b a r ro o m  bec am e  en thused  
specta tors  to the crim e, ch ee r in g  and  [*760] app lau d ing  the p e rpe tra to rs  in llugran te  de lic to .  n342  T h e  v ictim  finally 
c s l  'o e d  and was rescued  by th e  o ccup an ts  o f  a pass ing  vehicle. n343

Six d efendan ts  w ere  brought u» trial in ihe nearby  tow n o f  Pall River. ti344 T he  p roc eed in g s  w ere  te levised . n J4 5  
I;o u r  ot the accused  w ere conv ic ted  o f  aggrava ted  rape  an d  tw o w ere  acqui red. n3 46

D iscrepancies  and  lacunae  in the trial tes t im ony  left open  so m e  p ress ing  q u es t io ns  abou t the  true ac tions  o f  b y ­
standers  at the scene . n347 T h e  victim and  so m e  w itnesses  reca l led  hea r ing  m en  sh o u t in g  "D o  it!," bu t the record  never 
fully bore  ou t the initial a cco u n ts  o f  an  acc lam ato ry  throng  alav ist ica l ly  sav o r in g  the a ttack .  n34 8  Sti ll , "the ex is tence  o f
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a c ro w d  w as  never  disp roved"  n349 and dep ic t ions  o f  the incident as a ‘spec ta to r  rape ' inspired  a handful o f  states to 
enact rescue o r  repor ting  laws. n350

[*761]

T h e  case  genera ted  a blizzard o f  new sm cd ia  atten tion  and caused  a furor o f  con troversy  in N e w  B ed fo rd ’s P o r tu ­
g uese  c o m m u n ity  so  in tense that the victim re located  to Florida, w here  she m e t  an un tim ely  death  in a ca r  accident. 
n35I

C. T h e  Sherr ice  Iverson M urder

Recently , an especia lly  d isqu ie t ing  case  o f  . . .urder and  child  m olesta tion  in N ev ad a  has, o n c e  again , focused  public 
a tten tion  on the issue o f  aff irm ative  duties to  report c r im e  o r  rescue endang ered  persons, and, in a few ju r isd ic tions ,  
inspired  efforts  by law m ake rs  to e n ac t  cr im e w itness  repor ting  legislation. n352

T h e  cr im e occurred  in 1997 o v e r  M em oria l  D ay  w eeken d  at a  N evada  casino. n353  D avid  C ash  and  Je re m y  Stroh- 
m eyer,  tw o h igh-school seniors  from  L ong B each , C a lifo rn ia ,  took  a trip  to P rim m , N ev ada ,  with C ash 's  father. n354 In 
the ear ly  m orn ing  hours  o f  M a y  25, C ash  and S tro h m ey e r  w ere  together  in the v ideo  a rcad e  o f  tho P rim n iad o n n a  Resort. 
n355 S tro hm eyer  w as  chas ing  about with so m e  y o u n g e r  ch ild ren . n356  At o ne  point,  he  fo llow ed a seven-year-o ld  girl 
[*762] nam ed Sherr ice  Iverson  into a  ladies’ res troo m , an d  was in turn fo llow ed by C ash .  n357

Inside the res troom , Sherr ice  u nex pec ted ly  de livered  a trifling b low  to S tro h m ey e r  with a sm all  p lastic  "w et floor" 
w arn ing  sign. n35S S tro hm ey er  reacted  by g rabb ing  Sherr ice  and  carry ing  her into o ne  o f  the to ilet stalls. n3 59  C ash 
w ent to the ad jacen t stall and  peered  ov e r  the partit ion  at S tro h m ey er  res tra in ing  S herr ice  with his hands  on  her  waist 
and  mouth. n3G0 S troh m ey er  th rea tened  to kill Sherr ice  i f  she  was not silent. n 3 6 l  S o o n  thereafter ,  S t ro h m ey e r  sexually  
m oles ted  Sherr ice  and  s trang led  her  to  death. n362

T h e  particulars o f  S trohm eycr 's  p redat ion  a re  appa ll ing ,  but it is the beh av io r  o f  D av id  C ash  that the public  found 
m os t shocking .  n363 C ash  and  S tro h m ey e r  gave  d if feren t accoun ts  o f  what C ash  did a f te r  see ing  S tro h m e y e r  restrain 
and  th reaten  S herr ice  in the ba th ro om  stall. C ash  m a in ta ins  that he tried unsuccessfu l ly  to  signal S t ro h m ey e r  lo leave 
with him. then w alked  out by h im se l f  before S tro h m e y e r  inflicted any  physical ha rm  o n  the child . n364 W h e n  Stroh- 
n tcyer  later rejo ined C ash ,  he confessed  to h o w  he had m oles ted  and  killed the girl.  n365

S trohm eycr 's  account ,  on  the o the r  hand, im plica tes  C ash  in w itness ing  the m o le s ta ' :on . S t ro h m ey e r  c o n te n d s  that 
he brutalized and defiled  S herr ice  in a blind fury. n36 6  By the tim e he ca m e  to his sen ses ,  Sherr ice  w as near  death. n367 
|*7 63 J  M ortif ied, he inflicted the c o u p  de  g race  on  her by  strangula t ion , then re jo ined  C ash  in the  arcade .  n3 68  It was 
C ash  w ho  told S tro h m ey e r  h ow  he had  w atched  S tro h m ey e r  sexua l ly  assau lt  Sherr ice ,  n36 9  ac tions  a bo u t  w hich  S troh­
m eyer  d isc la im s any  ind epen de n t  recollection . n37 0  A cco rd in g  to S trohm eyer,  C ash  was ac tua lly  congra tu la to ry  to- 
w ards him and  c o nv eyed  tak ing  a v icar ious p lea su re  in the crim e. n 3 7 1

T h e  tw o young  m e n  re turned  to C a lifo rn ia  with C ash 's  father.  n372

Cash 's  exact ac tions  p robably  will never be kno w n  with certa in ty , and  S tro h m e y c r 's  am n es ia  might be d ism issed  as 
self-serving, hut tw o  yo u n g  m en  vscll acqu a in ted  with C ash  and  S tro h m ey e r  have  sta ted  tha t  C ash  privately  adm itted  to 
w atch ing  S tro hm ey er  d ig i ta l ly  p ene tra te  Sherr ice .  n373 O n  a n y  v iew  o f  the facts. C ash 's  b eh av io r  p rov ided  s tro ng  grist 
to the advocates  o f  a f f irm ative  repor ting  and  rescue  du t ie s  n374

IX. T he  F il th  A m en d m en t  P ro b lem

In each o f  the em pirica l  c a se s  d iscussed  above, o n loo kers  failed to s u m m o n  ass is tance  in a t im ely  m an n e r  for a 
c r im e  victim, resu lt ing  in t ragedy  H o w ever ,  in each case ,  these sam e o n lo o k e rs  u lt im ate ly  p io v id cd  crucial information  
to authorit ies  w hen  c om p e l led  to d o  so. Ironically , the ir  belated  d isc losures  [*764] p roved  ins trum enta l  in b n  ig ing to 
ju s t ice  the assa ilan ts  o f  the v ictim s they failed to help. It is a  further irony that, if  these o n lo o k e rs  had been  sub jec t  to an  
aff irm ative  repor ting  o r  rescue du ty  w h en  they failed to  su m m o n  ass is tance ,  their u se fu lness  as w itnesses  m ay  have  
been  fatally co m p ro m ised .

T o  w it, in the G en o v ese  case, po l ice  inves tiga tors  co lla ted  th irty-eight descr ip t ion s  o f  the  k il ler  from  the e y e w i t ­
nesses w ho w ere w ill ing  to  talk. n375 T h e  e n d  p roduc t  was q u ite  vague, n3 7 6  but,  desp i te  its im precis ion ,  it c u c d  de tec­
tives w hen  W ins ton  M os ley  B ro w n  w as  arrested  for an unre la ted  burglary. n377  O n c e  in te rroga ted ,  he p lac id ly  c o n ­
fessed  lo a ser ies o f  c r im es ,  inc lu d ing  the  m urders  o f  G e n o v ese  and an o the r  w om an . n378  In the B ig  D an 's  case ,  the 
tavern 's  bartcndci look the stand and  desc r ibed  the rape  w hich  lie had w itnessed  without in terced ing ,  anil his tes timony
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lent invaluab le  co rrob o ra t ion  to the fiercely ca lu m n ia ted  v ictim 's acco un t  o f  even ts ,  ev en  th ough  defen se  a tto rneys im ­
pugned  his credib il ity  by  p o rt ray ing  him  as  "p rone  lo  ha l luc inat ions  and  sp eak ing  to ’dev ils ." '  n3 79  In the Iverson case, 
David  C ash  was de l ibera te ly  unhelpfu l to Sherr ice  Iverson  and those  try ing  to app reh en d  he r  killer, ye t  he willingly 
g ave  deta i led  tes tim ony to a N e v ad a  grand  ju r y  - tes tim ony  that d ep ic ted  Je rem y  S t ro n m e y e r  as a  lucid, purposeful 
m urderer .  n380  T h is  tes tim ony  tended  to u n d e rm in e  S tro hm eycr 's  descr ip tion  o f  h im s e l f  as a  de li r ious,  d rug-addled  
b erserker  at the tim e o f  the m urder .  n381

W h at would have  h ap pen ed  i f  these  w itnesses  w ere  sub jec t  to  the m andate  o f  a d u ty - to - re scu c  o r  du ty-to-report 
sta tu te?  Fear  o f  cr im inal liability cou ld  (*765] have  s i lenced  m o re  o f  K itty  G en ov ese 's  n e igh bo rs  w hen  police caine 
knucking. A ssurances  o f  im m uni ty ,  if  n ecessa ry  to elicit te s t im ony  from the barten der  al B ig  D an 's ,  cou ld  have  further 
tainted his credib il ity  in the  eyes  o f  ju ro rs .  n3S2 A nd  D avid  C ash  could  hav e  been less fo r th co m in g  before  g rand  ju ro rs  
in N ev a d a  if  he w as  not so  con f iden t  tha t his  heart less  ind iffe rence  to  little S h e rr icc ’s fate w as  b eyo nd  the reach o f ' h e  
law. In each  event,  e f fo r ts  to cap tu re ,  indict, conv ic t ,  o r  sen ten ce  the perpetra tors  o f  the c r im es  w itnessed  m ay  wel have 
suffered.

Here in  lies the m os t sub t ie -and  the m o s t  Ja m n in g -d e fe c t  in a c r im e  reporting  du ty : w h e n e v e r  a p erson  fails initially 
to d ischarge  that du ty ,  the in fo rm ation  the p erson  has a b o u t  the c r im e  becom e s  se l f - in c r im ina t ing  in form ation . n383 
Derelic t w itnesses  m ay  be  inh ib ited  from  c o m in g  forw ard  o r  from  giv ing  truthful in fo rm at ion  n38 4  or .  on  the advice  o f  
a lawyer, m ay  de m an d  a  formal g ran t o f  im m u n ity .  wh> w o u ld  c o m p ro m ise  the c red ib i l i ty  o f  their tes tim ony. n385

H ence ,  the sugges t ion  that d u ty - to -repo r t  laws be used as  leverage  to  obta in  te s t im o ny  f rom  re luctan t w itnesses is 
f lawed. n386  It co u ld  have  ju s t  the o p p o s i te  1*766] effect,  g iv ing  the m al inger ing  b y s ta n d e r  both  the motive  and the 
m eans  to later w ithhold  in fo rm ation  a bo u t  c r im e s  w itnessed  bu t  not p rom ptly  repor ted .  n387  T h is  cost ly  d raw back  to 
rescue  and  reporting  legisla tion  m ust be w eigh ed  care fu lly  agains t its benefits.

X. Conclusion

T h e  au th o r  c o n c lu d e s  that the bene f i ts  to  be ga ined  from a w ell-crafted , p roper ly  en fo rced ,  an d  w ide ly  publicized  
c r im e  repor ting  du ty  o u tw e ig h  an y  a t ten dan t  d raw b a ck s ,  inc lud ing  the fifth a m e n d m e n t  p rob lem .

T h e re  are cons ide rab le  benefi ts  we m ig h t  associa te  with an  a ff irm ative  c r im e  repo r t in g  du ty .  O ne  benefi t  is im po s­
ing sanc t ions  o n  persons  w h o  sh i ik  the  du ty ,  thus  ab rid g ing  the im p un ity  en joy ed  by 'bad S am a r i ta n s '  to  the undying  
frustra tion  o f  individual c r im e  v ic t im s and  soc ie ty  as  a whole. T h is  'punitive ' benefit  c o m p o r ts  w ith  theor ies  o f  criminal 
sanc t ion  that es teem  [*7 67 ]  re t r ibu t ion  ag a ins t  law breakers  and  d enunc ia tion  o f  law b re ak e rs  on  b e h a l f  o f  the  law- 
ab id ing  com m u n ity .  n38S

A n o the r  benefit  is to be  ga ined  by m o t iv a t in g  perso ns  to  act in c o m p l ian ce  with the  c r im e - rep o r t in g  du ty ,  thereby 
im proving  the chances  lo r  app reh en s io n  o f  c r im in a ls  (and ,  to  so m e  exten t ,  ass is tance  o f  c r im e  victim s).  T h is  'practical ' 
benefit co m p or ts  with  theo r ies  o f  c r im ina l  san c t ion  that e m p h a s iz e  the em pirica l  o r  u ti l i ta r ian  adv an ta g e s  o f  penaliz ing 
law breakers .  n389

A. 1 he Pun it ive  Benefit

As to the first benefit ,  p u n ish in g  the e x ec rab le  c o n d u c t  o f  bad Sam aritans  like D av id  C a sh  fits well w ith  current 
no rm s o f  ju s t ic e  and right. F o r  o b v io u s  reason s ,  ho w ev er ,  it is m u ch  m ore  im portan t to  in capac ita te  and b ring  to  jus tice  
the o f fen ders  w ho ac tua lly  c o m m it  v io len t c r im e s  than  it is to  pun ish  pass ive, unhelpfu l w itnesses  to  those crim es .  T h e  
punit ive  benefi t  a lone  is not en o u g h  to  o f f se t  the d ra w b a c k s  o f  a repor ting  duly, esp ec ia l ly  A e  po ten t ia l  sclf- 
iner im ina t ion  obstac les  to  ex trac t ing  in fo rm at io n  from  ind iv idua ls  w ho m alingered  w hile  witi c s s in g  a c r im e .

B. I he U tilitarian Benefit

T h e  second  bcncfi t- tha t  o f  m o t iv a t in g  g o o d  c iv ic  bchav io r - is  m ore com pelling . A  c lea r  m an d a te  o f  the cr im inal 
law, o n ce  know n, rea son ab ly  m ay  be e x p ec ted  to in f luence  a bys tander  faced with a d e c is io n  a bo u t  w h e th e r  o r  not to 
no tify  au thor it ies  o f  a  ser ious vio lent o ffen se  .’gains t  ano th e r  person , and  the b y s tan der’s ins tinct to  rem ain  un involvcd 
m ay  be co un terba lanced  by the  d e s i re  not to run  a fou l  o f  the law. T h e  law's p o w e r  to  in f lu en c e  p ro m p t  repor ting  by 
c r im e  w itnesses  Ills  u nd er  the rubr ic  o f 'g e n e r a l  de te r ren ce .’ n 3 9 0  In turn, i f  co m p u lso ry  c r im e  rep o r t ing  has the  desired 
e ffec t,  v iolent cr im inal assa ilan ts  [*76 8 ]  will b e  re m o v ed  from  society  m ore  e ff icac io us ly ,  th us  fu r thering  the goal ol 
perpe tra tor  incapacitat ion, n391

W e  m igh t su m m ar ize  this u ti li ta r ian  ju s t i f ic a t io n  for a c r im e-repo r t ing  sta tu te  by  say in g  tha t  genera l  de te r ren ce  o f  
bys tander  inaction is the im m ed ia te  goa l,  w h ile  incapa c i ta t io n  o f  violent crim inals  is the u l t im ate  goa l.  O u r  society 's
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actual expe r ience  w ith  m an da to ry  c r im e-repo r t ing  sta tutes is very limited, a n d  w hat e x p e r ien ce  it has is not terribly e n ­
courag ing , so  these goals  are  open  to cr i t ic ism  for being infeasible  or, at best, h igh ly  c on jec tu ra l .  O u r  socie ty  will not 
really k no w  h o w  a t ta inab le  these goals  arc  until it m akes  concerted  e ffo rt  to a ch ie ve  them - so m eth ing  it canno t be said 
to have done  at present.  A f te r  lengthy considera t ion  o f  the matter , as ref lec ted  in this A rtic le ,  the au tho r  is persuaded 
that such an effort is n o w  very  m uch in order .
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n4 Note, R ecen t  C ase . S  U. Ch i. L  Rev. 338. 339 (1941) (" [A l pos i t ive  du ty  is p laced  on  the cit izen to  re ­
veal his k n o w ledg e  o f  the c o m m is s io n  o f  a c r im e  to the p rop e r  au thor it ies  an d  o th e rw ise  to aid in b r inging the 
felon to jus t ice ,  a n d  failure to d o  so  const i tu tes  the c r im e  o f  mispris ion  o f  fe lony .");  M e re  F ailu re  to  Report a 
Felony  N ot a C r im e ,  63 U .S. L  Rev. 621, 622 (1929) ("It is true that u n d e r  the E ng lish  c o m m o n  law it was made 
the du ty  o f  e v e ry  c it izen  to  d isc lo se  any  treason  o r  fe lony o f  w hich  he had  k n o w led g e  and  a person  who did  not 
fulfill this du ty  w as guil ty  o f  a 'm isp ris ion  o f  treason o r  felony' though  no  a ff irm a tiv e  e f fo r t  o r  a ttem pt w as made 
to  conceal the c r im e ." ) .

n5 F. Lee  M o rg an ,  M isp ris ion  o f  Fe lony, 6 S * . L Q . 87. 8 7 ( 1953) (" [M Jisp i is io n  is a bare concea lm en t  o f  
a cr im e . . . . " ) :  R ecen t  D ecis ion ,  32 Vo. L  Rev  < .’ J. 170 (1945) ("[ AJll that was n ecessa ry  lo const i tu te  the 
c o m m o n  law o f f e n se  was a m ere  failure  to  d iv  lose."). L ike S taunfo rd ,  o th e r  c o m m o n  law  co m m e n ta to rs  d e ­
sc r ibe  m ispris ion in te rm s o f  c o n cea lm en t .  W il l iam  B lackstone, C o m m e n ta r ie s  o n  ihe L a w s  o f  Eng land .  [121) 
(175 4 )  ( " [T |h c  co nc ea lm en t  o f  a felony w hich  a m an  know s,  bu t n eve r  a ssen ted  to . . . . " ) ;  S ir  E dw ard  C oke .  The 
T h ird  Part o f  the Ins titu tes  o f  the L aw s  o f  Eng land ,  139-140 (6th cd. 1680) ( " (C |o n c e a lm c n i  o r  no t  d iscovery  o f  
fe lony . . .  [I)n c a se  o f  treason, w h e th e r  the  treason be by  the C o m m o n  L a w , o r  S ta tu te ,  the concea lm en t  o f  it is 
m ispris ion  o f  t r e a s o n . . .  . And this is in tended  o f  a concea lm en t  o r  not d is co v e ry  o f  h is  m ere  k n o w ledg e  . . ,
S ir  M at thew  1 la le .  P leas  o f  the C ro w n : a M ethodica l S u m m ary ,  129 ( I67 S )  ("By the  C o m m o n  L aw  a con cea l­
ment o f  a F e lo ny ,  o r  p ro cu r in g  o f  the  co n c ea l in g  thereof.") .  In e v e ry d a y  m o d e m  p a r lan ce ,  'concea lm ent '  o r  even 
'concea lm en t  o f  kn o w led ge '  is not used as a sy no ny m  for 'not d iscov ery '  o r  mere  fa ilure  to  co m e  forw ard  and. 
w ithout be ing  a sk ed ,  an n o u n ce  w hat o n e  k n o w s o f  a matter . T o d a y ,  'con cea lm en t '  c o n n o te s  actually  hid ing 
som eth ing ,  falsely  a n sw er in g  ques t ion s ,  o r  o the r  positive ac ts  that d en y  so m e o n e  in fo rm ation .  S ee  W ebster 's  
N ew  C olleg ia te  D ic t ionary  271 (9 th  cd. 1989).

n6 T h e  fo rm idab le  L ord  C o k e  slates, " | i ) f  any  be present w hen  a m a n  is slain, a n d  o m i t  to ap p rehend  the 
s layer,  it is a m ispris ion ,  and  shall be pu n ish ed  by fine and  im prisonm ent ."  C ok e ,  sup ra  no te  5, at 139. S ee  also 
infra note 27 (q u o t in g  B rocder) ;  S tev en  J. I Icym an, F ounda tions  o f  the  D u ty  to R escu e ,  47  Vand. L  Rev. 673 ot 

686 n .4S (1994) (no t ing  that " ( s |o m e  w riters  c lassif ied  the failure to  p rev en t  a fe lony  j s  a  spec ies  o f  misprision 
o f  fe lony.”) (c i ta t ions  om itted) .
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n7 G lanv il le  W ill iam s ,  C rim ina l Law: T he  General Part  4 2 2  (2d ed. 1961) ( " A cco rd ing  to the insti tutional 
writers it is a  m isd e m e a n o u r  lo forbear from preventing  a  felony, but this m a y  be sa fe ly  regarded  as obsolete."). 
In Sykes, [1 9 6 2 ] App. Cos. 528, the H ouse  o f  Lords was qu i te  exp lic it  in d ef in ing  the c r im e  as a failure to d is­
c lose  kn o w le d g e  and  did no t  even  hint at an ob liga tion  to s top  a fe lony o r  arrest  a  fe lon; C. H o w ard ,  M isp ri­
sions, C o m p o u n d in g s  and  C o m p ro m ise s ,  Crim . L. Rev. 750. 75 2  (1959) ("C oke 's  e x a m p le  is faulty anyw ay, for 
the o ffence  cons is ts  in failing to inform, not in failing to arrest."). S ec  R o b er t  E. M ea le ,  M ispris ion o f  Felony: A 
C r im e  W h o se  T im e  H as  C o m e  A gain ,  28 U. F la . L . Rev. 199, 20S  (1975). S taunfo rd  d id  no t include such an o b ­
ligation in his def in it ion  o f  the offense , a l though  it w ould  be consis ten t with the theory  dial the c r im e  derives 
from  m ed ieva l use  o f  the hue  and  cry. See infra notes 39-43 and  a cco m p a n y in g  text.

n8 "M ispr is ion  . . .  o f  a felony . . .  is a  criminal neglect, e i the r  to p reven t  it f rom  being  com m itted ,  o r  to
bring to ju s t ic e  the o f fen d e r  after its c o m m is s io n  " Joel P rentiss  B ishop ,  A  T rea t ise  on  Crim inal Law, § 717
(9th ed. 1923). T h e  sa m e  def in i t ion  appears  in C orpus  Juris S ecu n d u m , 15A C.J.S. C o m p o u n d in g  Offenses § 3 
(2002) ,  and is re i te ra ted  virtually  verbat im  in the op in ion  o f  every  state cou r t  case  ho ld ing  co m m o n - law  m ispri­
sion o f  fe lony  a part  o f  its state 's  cr im inal law: State v. Carson, 262 S .E .2 d  918 at 920 (S .C . I9 S 0 ) ; State v.
Flynn. 217 A .2 d  432 a t 433 (R .l .  1966); State v. Wilson, 67 A . 533 at 533 (V t. 1907); State v. Biddle, 1 2 4 A .8 0 4  

at 8 0 5 1Del. 1923). B ishop 's  def in it ion  has been cited by tw o courts  for the p rop os i t ion  that, under  the co m m o n  
law. o ne  had  not o n ly  a right but a  duty  to use force, including dead ly  force i f  necessary , against a felon. Snell v. 

Derricott, 4 9  So. 895, 900- Oi (A la . 1909); Carpenter v. State, 36 S. IV. 900 at 9 0 6 1Ark. 1896). See  also Morgan, 
supra  note 5 , at 91 ("A t c o m m o n  law, and  it is still true today, o n e  was u nd er  a duly  to  prevent the com m iss ion  
o f  a felony abou t  to  be  co m m it ted  in his p resence, o r  to arrest the felon a f te r  the c o m m is s io n  o f  a felony within 
h is p resence .  I f  he failed to d o  so , lie was guil ty  o f  a m isp ris ion .")  (foo tno tes  om itted );  21 Ant. Ju r . 2d Crim inal 

lu iw  §  33  (2d  cd. 1998) ("T he  o ffense  kno w n  as m ispris ion  o f  a  fe lony has been  defined  as the  failure to act so  as 
to p rev en t  a fe lony from  be ing  c o m m it ted  . . , . " )  (footnote  omitted).

n9 Biddle, 124 A. 804.

n lQ  W a y n e  R. L aF a v e  & A us tin  \V. Scott.  Jr., S ubstan tive  C r im ina l  L aw  vol. 2 § 6 .9(b) ( I9 S 6 ) ;  Rolin M. 
Perk ins  &  R o n a ld  N. B oy ce ,  C r im ina l  Law, 572-73  (3d cd. 1982).

n l  I Sykes v. D ir . o f  P a li. Prosecutions, [  1962] App. Ctts. 528. 554 (11. L  1961) (p e r  Lord  D enning).  S ee  also 
P. R. G lazcb roo k ,  M isp r i s io n  o f  F e lo n y -S h ad o w  o r  P han tom ?, 8  Am. J .  Ley a I l l is i . 189, 194 (1964) ("In the 
fourteenth and  fi f teen th  cen tu r ies ,  then ,  misprision used in the  w ider  sense ,  w as  o ne  o f  a  handful o f  w ords d e ­
scrib ing c r im es  less th an  fe lony-a  ca te go ry  for which there w as  no o n e  a ccep ted  nam e." ) .

it 12 A llen , sup ra  note  3, a t  5 1 .  M o rg an ,  supra note 5, at 88 ("M ispris ion  o f  treason ,  w hich was a high m is ­
d em e a n o r  and  not a fe lony, w as  d iv ided  into tw o  sorts: negative, w hich  co n s is ted  in the con cea lm en t  o f  so m e ­
th ing w hich  ough t to  be  rev ea led ;  a n d  positive, w hich consis ted  o f  s o m e th in g  w hich o ug h t  not to he done. O f  the 
negative  kind, bare  k n o w led g e  and  con cea lm en t  o f  treason, w ithout any  d e g ree  o f  assen t thereto, pr io r  to the 
Sta tu te  I and  2 Phil.  A n d  M ary ,  c.  10, w as  a  capital c rim e, but by the s ta tu te  w as m a d e  on ly  a misprision.") 
(foo tno te  om itted) .

n l 3  M o rgan ,  supra  note 5 , at 89  (foo tno tes  omitted).

n ! 4  Sykes. f 1962J App. Cos. 521 at 556-57  (" This o ffcncc-concca l ing  o r  fa iling  to  report a fe lony-docs not 
seem  to have  acq u ired  a nam e  for i tse lf  until 1557 w hen S taunfo rd  gav e  it one . At the t im e  he w io tc  there  had 
recen t ly  been  e n a c ted  the s ta tu te  o f  1555 dea ling  with m ispris ion  o f  treason , w h ich  w as  the 'concealing  o r  keep­
ing scc ie t  o f  an y  h igh treason . '  S taun fo rd  se em s  to have seen here  a paralle l w ith  the c o m m o n  law o ffence  o f  
con cea lm en t  o f  a fe lony .");  A llen ,  supra  note 3, at 51; Joseph  Y ahuda ,  M isp r is ion  o f  F e lony ,  106 Solic  J. 124 at 
12-1 (1962) (" T h e  te rm  'm isp r is ion  o f  fe lony ' was co ined  by S taunfo rd  to  d en o te  the c o m m o n - la w  offense  o f  
co ncea lm en t  o f  fe lony, in adap ta t io n  o f  the w ord ing  in the then recen t s ta tu te  o f  1555 ( I Ph. A  M c. 10) which
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enac ted  that 'co ncea lm en t  o r  k eep ing  secret o f  a n y  h igh treason  be d e e m e d  and  taken on ly  m ispris ion  o f  trea­
son." ') .

n l 5  D a le  W .  B roeder ,  S ilence  and P erju ry  B efo re  P o lice  O ffice rs ,  40  Neb. L  Rev. 63. 6 6 (1 9 6 0 );  G laze-  
b rook , sup ra  n o te  11, at 197; N orvall  M orris ,  An A ustra lian  Letter  [19551 Crim . L  Rev. 290, 292 (1 955 ); R ecen t 
Case, supra  no te  4, at 34U-41. T h e  N orm an  co n q u e s t  was a m a jo r  im pe tu s  for the deve lo pm en t o f  a  sys tem  o f  
co m m u n a l  responsib i l i ty  to  sup p ress  crim e. S ee  B roeder ,  su p ra  at 66 ; R ec en t  C ase ,  supra note 4, at 340-41 ,

n l 6  H e y m an ,  supra  note 6 .  at 685 ( foo tno te  om itted).

n l 7  S ee  B lack 's  L aw  D ic tionary  1655 (4th cd. 1968).

n 1S S ec  R ecen t  C ase , su p ra  note 4, at 341.

n l 9  S ee  B lack 's  L a w  D ic tionary ,  supra  note  17, at 874,

n 2 0  B roeder ,  supra  note 15, a t  66; R ecen t C ase ,  su p ra  note  4 .  at 341 .  T h e  G enera l  Eyre, a g ro up  o f  it inerant 
ju s tices ,  pena l ized  laxity  in law  enfo rcem en t  duties .  R ece n t  C ase ,  sup ra  no te  4, at 341.

n21 G lazcb ro o k ,  su p ra  note  11, a l2 9 3 .  "In addit ion , the m ed iaev a l  au tho r i t ie s  a lso  readily  recogn ized  that a 
p resum p tion  o f  gu il t  o r  com plic i ty  arose w h e n ev e r  a p erson  k n e w  o f  an  o f fe n c e  and  d id  not take s teps to have 
the o ffen d e r  ap p re h en d ed ."  Id. al 199

n22  S ee  id. at 199, 2 0 1 -03 ;  H eym an , su p ra  no te  6, at 687. T h e  hue a n d  c ry  is defined  as be ing  "(i]n o ld  E n g ­
lish L aw , a loud o u tc ry  with w hich  felons (such  as robbers ,  burglars ,  a n d  m u rde re rs )  w ere anc ien tly  pursued ,  and 
w hich  all w ho  h ea rd  it w ere bo un d  to take up, and  jo in  in the pursu it ,  unti l the m a le fac to r  was taken."  B lack ’s 
Law  D ic t ion a ry  874  (4 th  ed. 1968).

n23 G lazeb roo k ,  supra  note  1 1, at 199, 2 03-04 ; H ey m an ,  su p ra  no te  6, at 687, P ow ers  o f  p r iva te  arrest were 
broad . R e cen t  C ase ,  su p ra  note  4, at 3-11.

n24 G lazeb roo k .  sup ra  note 11, at 199-203. H eym an , supra  no te  6, at 687.

n25  B roeder ,  sup ra  note 15, at 66 -67 ; R ecen t C ase ,  supra  note  4 ,  at 340.

n 26  P. R. G laze b ro o k ,  1 lo w  Long. T h en ,  Is the A rm  o f  the L a w  to B e ? ,  25  Mod. L . Rev. 391 ot 306-07 

(1962) (N o ting  that  at the t im e  the H o use  o f  L o rd s  h ea rd  the ease  o f  S y k es ,  m isp r is ion  o f  fe lony w as  "an  o ffence  
w hich is not the sub jec t  o f  the ratio  o f  a single  decis ion ." ) ;  U nited  S ta te s  v. W o rces te r ,  190, P. Supp , 548.566 
(D. M ass. 1961) (" M o s t  o f  the cases  cu s to m ari ly  c ited  to sh ow  that there  w a s  at c o m m o n  law su c h  a  c r im e  as 
m isp ris ion  o f  fe lony  in v o lv e  in terfe rence  with off icers  o f  the  l a w . . . .  O r  the  early  cases  invo lve  aid  to a felon or 
active c o n ce a lm en t  o f  h im .")  (c i ta tions o m i t t e d ) ; ); People v. lu jko v ilz . 293 N.W . 642, 643 (M ic h  1940) (Noting 
paren thetica lly  that the ex is ten ce  o f  m ispris ion  o f  fe lony is " ex trem ely  doub tfu l  b eca u se  w holly  u n su pp o r ted  by 
ad jud ica t ions  in E ng lan d ." ) ;  B roeder ,  supra  note 15. at 07 ("T he  d i f f icu l ty -an d  w e a re  sp eak ing  now  on ly  o f  a 
s im ple  failure  to  d isc lo se  ano ther 's  fe lony  w here  defend an t  has no  u lte r io r  m o t ive  and  no official req ues t  fo r  in ­
form ation  has b een  m ade ,  m ispris ion  o f  fe lony, in o the r  w ords ,  in its s im p les t  fo rm -is  that none o f  the  early  E n g ­
lish cases  su pp o r ts  the ex is ten ce  o f  any  su ch  c r im e ." )  ( foo tno te  o m itted ) .
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n27 B roeder ,  supra  note 15. at 65 ( " (D is t in g u i sh e d  c o m m o n  law  c o m m en ta to rs  . . .  unqualif ied ly  asserted 
that a s im p le  failure  w ithout any  u lterior pu rpose  to  d isc lose  another 's  fe lony to  the au thorit ies  was punishab le  as 
a co m m o n  law m isd em ean o r-k no w n  as m isp ris ion  o f  fe lony -and that it was a m isd e m e a n o r  even to s tand by and 
w atch  a  fe lony w ithout at least a t tem pting  to p revent it and  this lat ter app a ren t ly  w ithout regard to the by­
stander 's  abil ity  effec tively  to in tervene."); G lazeb roo k  sup ra  no te  11, at 208  ("m ispris ion  o f  fe lony has com e, 
s ince  the  seven teen th  cen tury , to be m entioned  in m ost accoun ts  o f  the cr im inal law [.]"); see  Sykes v. D ir. o f 

Pub. Prosecutions, [1 9 6 2 ] App. Cos. 528, 566 ( H .L  1961) (per Lord  G o d dard )  ("[FJor centuries there  has been 
co m m u n is  o p ino  am o n g  all the writers . . .  that there  is such  an o ffence  . . . . " ) .

n2S B roeder ,  supra  note 15, at 102 (N oting  the "irony o f  a total absence  o f  ea r ly  E ng lish  precedent suppor t­
ing the ex is tence  o f  m ispris ion  o f  felony as a c o m m o n  law  o ffense  as c o m p a re d  with the universal recognition  o f  
the o ffense  in so m e  form  by c o m m o n  law co m m e n ta to rs  . . . . " ) ;  G lazcb ro ok ,  supra  note  11, at 299  ("The  a b ­
sence  o f  a reported  decis ion  during  the four hundred  years  s ince  the  o ffence  first c rep t into a book  is itself  r e ­
m arkable ." )  ( footnote  omitted).

n29 Worcester, 190 F . Supp. at 565  ("W as  there, indeed , any  c r im e  at c o m m o n  law if  all that the defendant 
did was to observe  another 's  w ron g  without ac tive ly  concea l ing  it, o r  h inde r ing  law  en fo rcem en t o ff icers?  . . .
| A |  nega tive  an sw e r  w ould  a p p ea r  to be sounder ." )  (c i ta tions om itted);  Lejkovitz, 293 N. IK ot 643,

n 3 0  Sykes, [19621 App. Cos. 528. 529-40.

n3 I  G lazebrook ,  supra  note 1 1.

n32  S ee  id. at 288-91.

n33 S ee  id. at 290,

n34 S ee  id. at 291-94 .

n35 Royal G. S h ann on h ou sc ,  M isp ris ion  o f  a Federal F e lo ny :  D ang erou s  Relic  o r  S c ou rge  o f  M alfeasance? ,
4 U. Bolt. L  Rev. 59 at 5 9 (197 4 ).

n36 Carl W ilson  M ullis ,  111. M ispris ion  o f  F e lony: A R eappra isa l .  23 Em ory L .J .  1095 ot 1095-96 (1974)

("By the sh ee r  force o f  these au thorit ies ,  it is apparen t that m ispris ion  o f  fe lony w as considered  a valid and ex is t­
ing c r im e  at c o m m o n  law." Id. at 1096,); B roeder ,  supra  note  15, at 65 ("A nd  such  s ta tem en ts  (by the c o m m o n  
law  com m en ta to rs ] ,  pa rticularly  as regards  the c r im ina li ty  o f  fa iling to  d isc lose  felonies to the authorities, have 
m an y  l im es  been repeated  by later English and  A m erican  co m m e n ta to rs  so  as to g ive  them  alm ost the force and 
effec t  o f  law .") (foo tno te  om it ted ) ;  and  at 66  C'(t)he early writers a re  legi t im ate ly  enti tled  to  great deference  . . .
."). S e c  a lso  H eym an , su p ra  no te  6, at 6 8 5 - 8 6 ,6 8 6  n .50 (1994) (s ta ting that the trea tise  writers "prov ide  c o n s id ­
erab le  suppor t  for the view that the c o m m o n  law im posed  a du ty  to  p revent a felony").

n37 Svkcs v. D ir. o f Pub. Prosecutions, 11902/ App. Cos. 528 ot 55S ( I I . L  1961) ( " M y  L ords, i f  S taunford  
stood  alone , it w ou ld  suffice ."); and  at 5 5 9  ("W hat need  we o f  any  I u rthcr au tho r i ty ?  I f  S taunfo rd ,  C o k e ,  Hale, 
and  B lackstonc  al ;ay there is such  an o ffence  as m ispris ion  o f  fe lony, are  wc to say the contrary?") .

n38 Allen, sup ra  note  3. at 52 ("A nd, even  if S taunford  d id  co m m it  a slip  o f  the p en  in so  im portant a m a t­
ter. it has been  repeated  so  often  and  so c learly  by au thor ita tive  writers that it m ay  fairly be said to have  becom e 
part o f  ihe law.").
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n39 Sykes, [  1962] App. Cos. 52S, 555-57. 

n40  S ee  id.

n41 G lazebrook ,  supra  note  11, at 201-04 .

n42 fd. at 288.

n43 S ee  id. at 288-89.

n44  Id. at 207 (foo tno te  om itted).

n45 H ow ard ,  supra note 7, at 7 5 0  (195 9 )  (foo tno te  om itted)  ( ic fe rr ing  to  it a lso  as "this vague and  ancient 
o ffence").

n46  G lazcb roo k ,  supra  note  11, at 298  ("It canno t even  be said  that the b oo ks  tell a  consis ten t story. W ithout 
any  o th e r  au thor ity  on  w hich  to rely, the  c ro w n  law writers co u ld  o n ly  borrow  the m isunders tand ings  o l  their 
p redecesso rs  and, while o f fe r in g  vary ing  defin it ions  o f  the  offence ,  co u ld  o n ly  leave  it, as S tep hen  co m pla ined ,  
'ex trem ely  vague .’") (foo tno te  om itted).

n47  B roeder ,  supra  no te  15. at 67.

n4S See  G lazebrook ,  supra  note 26 , a t  302 n .16 (no t ing  the a b sen ce  o f  au thor i ta t ive  precedent in E ngland 
es tab lish ing  m isp ris ion  o f  fe lony  as a cr im ina l  o ffense  as o f  I960) .

n49  (1955] 21 C .R. 202  [B.C.].

n50  (1959)  V.R. 270.

n 5 1 S ee  id. at 270-71 .  T h e  d e fen dan t  C r im m in s  ind ica ted  to po lice  that he p lan ned  to  "attend to  the matter
h im self ."  Id. at 271 .  S em e n ic k ,  ( 1955 | 21 C .R. 2 02  at 202  (B.C.].

n52 S em en ick ,  [1955] 21 C .R. 2 0 2 ,2 0 3 - 0 4  [B.C.],

n53 See  id. al 204-05 .

n54 Crim m ins, (1959) V.R. 270, 272.

n55 S ee  ul. ot 272-74 O n  later A ustra lian  dec is io ns  see S ta n le y  Y eo, C a se  a n d  C o m m en t ,  13 C’rim. L. J.
3 45  (1989) ;  D av id  L anh am . C a s e  an d  C o m m e n t ,  8 C rim . L. J 188 (1984)

n 56  S ee  infra  Part II.(  .

- 5 7  11962] App. Cos. 5 2 8 (1 9 6 1 ).
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n59 Id. a i  554. T h e  issue c f  se lf- incr im ina t ion ,  though  strong ly  im plica ted  by the  facts o f  the case ,  was not 
discussed. See  L ionel H. F rankel ,  C rim ina l O m iss ions :  A  Legal M ic ro cosm , 11 Wayne L  Rev. 367, 420  n. 177 

(1965). L ater British d ec is ions  d id  reach the ques t ion  o f  the conflic t b e tw een  m isp ris ion  o f  fe lony and  the p r iv i­
lege against self- incrim inat ion . S e e  C ase  and  C o m m en t ,  [  1966] C rim  L . Rev. 6 7 8 (1 9 6 6 ); C ase  and  C o m m e n t  
11965] Crim . L  Rev. 23 7 (19 65 ).

n60 See  su p ra  notes  3 9 -40  and  acco m p an y in g  text.

n61 See  Sykes, (1 9 6 2 ] App. Cos. 528, 562-63, 569-72.

n62 See  su p ra  notes  4 5 -47  and  acc o m p a n y in g  text.

n63 Sykes. (1 9 6 2 ] App. Cas. 52S, 563-64.

n64 See  id. a t 563.

n65 Id.

n66  S ee  id. a l 563-64. 

n67 S ec  id. 

n6S Id. at 564. 

n69 See  id. at 569. 

n70  Id. 

n71 Id. 

n72 S ee  iu. 

n73 Id.

n74 S ee  id. ( ”( I)t m ay  well be used  w h en  there is technical d iff icu l ty  in f ram ing  a c h a rg e  o f  being  an a c c e s ­
sory  after  the fact to  a felony, and cou nse l  w ho  had ac ted  for the p ro secu tio n  told us tha t w as the reason  for u s­
ing it in the instant c a s e . , . ,  I w ou ld  add  that where it is thought p oss ib le  an d  p ro p e r  to cha rg e  a  p erson  as an a c ­
cessory , it is p re fe rab le  to d o  so  ra the r  than have recourse  to the  o f fence  o f  m ispris ion .") .

n7 5 S e e n / ,  at 570-71.

n76 Id. at 571. N o te  that the w o rds  'actually  kn ow n ' suggest  a su b jec t ive  s tandard  o f  kn ow led g e ,  which 
w ould  be d ifferent f rom  the o b jec t iv e  'reasonable  m an '  s tandard  posited  by  Lord D en n ing .  S ec  sup ra  n o te  6-1 and 
acco m p any in g  text.

n58 See id. a l 552-53.
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n78 S ec  id. at 572-73. S ir  Basil N ield , in his su m m in g -u p  to the ju r y  [at S yke 's  trial],  incorpora ted  in his 
defin it ion  o f  m isp ris ion  o f  fe lony  the concep t ion  o f  delibera te  c o n cea lm en t  w hich  w ould  sugg  .at that the c o n ­
cea lm en t  m u s t  be wilful.  T h ere  is, in my op in ion , no suffic ien t ju s ti f ica t ion  in the au thor it ies  for limiting the o f ­
fence in this w ay. T h e  o ffence  consis ts  in a m ere  om iss ion  to d isc lose  the felony. Id. a t 573. A lso, Lord  G o d ­
d ard ,  in re jec ting  d ic tum  in a p rev ious  case  sugges t ing  con cea lm en t  m u s t  be for the benefi t  o f  the concea le r  to be 
m ispris ion  o f  fe lony, stated "it matters not w hat induces the c o n c e a l m e n t . . . . "  Id. at 569-70.

n79 S e e  J. W . C ecil T u rne r ,  Russel on  C r im e  171 (12th cd. 1964); A llen , supra  note  3, a t  55 -6 1 ;  O live 
W o o d ,  M isp r is io n  o f  F elony ,  4 Sydney L  Rev. 302. 303-07 (1 963 ); C a se  and C o m m en t ,  [ I9 6 1 J Crim . L  Rev. 

714. 715-17 (1 9 6 1 ); G lazebrook ,  supra  note 11; G lazebrook ,  supra  note  26. B u t  see  G eo rg e  G oldberg ,  M isp r i­
s ion  o f  F e lon y :  A n O ld  C o n cep t  in a N ew  C ontex t ,  52 A . I). A. J .  148 (1966).

n80 J. C. Sm ith  &  Brian H ogan ,  C rim ina l L aw  26 , 165 (7th ed. 1992).

nS l  In re spo nse  to efforts  to im pose  a legal ob ligation  o f  bank  e m p lo y e e s  to repor t  suspec ted  m on ey  laun­
dering ,  D erek  W heat ley ,  a  law yer  for Brit ish banks, has advocated  resurrec t ing  m ispris ion  o f  felony, thereby 
im posing  a g enera l  du ty  to repor t  c rim es, instead o f  putt ing  a special o n u s  o n  banks. D erek  W heatley , Q C , A 
C r im cw a tch  by B anks .  F inancia l  T im es ,  Dec. 11, 19S6. at § 1 p. 16; F ra n c es  G ibb ,  A  W ord  in Y o ur  Ear  About 
F rau d ,  T h e  T im es ,  A pr. 5 ,  1994, at 34  (Fea tures  section).

n82 67 Va. (26  G ra tt.) 952.

n83 Sec  id. a t 961-62.

n84 Id. ut 961. B y  'concea ling  the felony' the  cour t  apparen tly  m ean t  " fa i l | in g |  ' > m a k e  it k now n to the 
p rop e r  au thor it ies  . . . . "  Id . ut 957.

n85 67  A . 533 (Vt. 1907). T h e  facts o f  th -  case  are not sta ted  in the  op in ion .  The cour t  sus ta ined  the d e fe n ­
dant 's  d e m u r re r  to the p rosecu tion 's  inform ation  charg ing  m ispris ion  o f  fe lony but n  m inded  because  it was 
am end ab le .  S e e  id. at 534.

nS6  "Intent. - it w ould  seem  in princ ip le  that the Intent,  motive p rom p tin g  neglec t )f a  m isp ris ion  shou ld  be 
in so m e  form  evil as  respects  the adm in is tra t ion  o f  ju s t ice ;  for exam ple ,  to  prevent tl e jf fendcr 's  punishm ent ,  or 
to  w ithhold  due  a id  from the g o v e r n m e n t . . .  |T |h c  suggestion  o f  this s ec t ion  d o es  n t u o b a b ly  adm it o f  being 
m ad e  precise ."  B ishop ,  supra  no te  S, at § 7 2 1.a (9th cd. 1923).

nS7 State v. Wilson, 67  A. 533 at 534 (Vt. 1907) (c i ta t ion om itted/.

1188 124 A. 804 (D e l, 1923). D e law are  has s ince  abolished  c o m m o n  law  c r im es ,  h reby  render ing  the dec i­
sion  o f  the case  nugatory . Del. C o d e .  Aim. tit. 1 1, § 202 1 1995)

n89 S ee  Biddle, 124 A . at 804-05.

n90  Id. at 80S. T h e  language  o f  the ins truct ion em b races  an  o bso le te  o r  erroneoi s  o t io n  that the defendant 
had  an ob l iga t io n  to try lo s top  the  felony personally .  S ee  supra  notes  6 - 1 0  an d  acco i ip ny ing  text. U nd er  the

n77 Id. at 572.
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c ircu m stances  desc r ib ed  in the case, this w ou ld  hard ly  s e e m  a rea lis t ic  o p t io n  for a  lone  female. Cf. supra  note 
27  (quoting  B roeder) .

n91 C o m p are  Jack  W enik , Forc ing  the B y s tan d e r  to  G et  Invo lved : A  C ase  for a S ta tu te  R equ ir ing  W itnesses  
to R eport  C r im e ,  94 Yale L . J .  1787, 1793 n .46  and  ac co m p an y in g  text ( 19S5) ' s u g g e s t in g  B idd le  requires more 
than a s im ple  failure to report)  with John  H. H are, C r im in a l  Law, 33 S .C . L  Rev. 53, 68 n.92  and accom pan y ing  
text (1981) (citing  B idd le  as a  c ase  that did  not a t tem pt to  Lrnit the  s co p e  o f  the cr im e) .

n92 People v. Lejkovitz, 293 N.W. 642, 643 (M ielt. 1940). T h e  d e fen d an t  had p led  g u il ty  to failing to d is ­
c lose  his kn o w led g e  o f  an a rm ed  robbery . S ee  id. at 643-44. F o r  d is cu ss io n  o f  the  case ,  see  R ecen t C ase , 54 

Hatrv. L  Rev. 5 0 6 (1 9 4 1 )  (approv ing  the result) and  R ecen t  C ase , su p ra  note  4 (d iscuss ing  h is to ry  o f  misprision 
and  sugges ting  that recogn iz ing  the c r im e  w ould  fur ther the en ds  o t  c r im in a l  ju s t ice ) .

n °3  Lejkovitz, 293 N.W. 642, 643 (1940). The m ajo ri ty  o p in io n  a lso  q u o ted  re levan t parag raph s  from C oke 's  
T h ird  Institutes and  posi ted  tha t  co n c ea lm e n t  as he used it "m eans  s o m e th in g  m o re  than  m ere  s i lence  o r  failure 
to disclose, unless such ,  in p u rpose ,  is in aid a f  an o f f e n d e r  and  o f  such  na tu re  as to  const i tu te  o n e  an  accesso ry  
af ter  the fact ." Id.

n94 See id. at 643-45. T h e  d issen ters  w ou ld  have  held  m !sp r is ian  g o o d  law until the legis la ture  said o th e r­
wise, but w ould  have  let the d e fe n d an t  w ithdraw  his guil ty  p lea  an d  hav e  a trial on  rem and .

n95 61 N .E .2 d  849 (M ass. 1945). For  a d iscu ss ion  o f  the  case ,  s ee  R ecen t  D ec is ion ,  su p ra  note  5, at 172 
(approv ing  o f  the  pract ica l  resu lt  o f  the case  bu t s ta ting  that "the c o u r t . . shou ld  h a v e  taken  a  m ore  defin ite  
s tand  and  re jec ted  m ispris ion  o f  fe lony as a c r im e  today.") .

n96  See  id. at 849-50.

n97 S ec  id. at 849. P en a  and L o pes  w ere jo in t ly  ind ic ted  and  w ere  bo th  lou nd  guil ty .

n9S S ec  id. at 852.

n99 Id. at 8 51 -52  (c ita t ion  om itted).  T o  tins day ,  adu l te ry  is a c r im e  in M assach use t ts ,  pu n ish ab le  by  up to 
three years  in p r ison  o r  a S 5 0 0  fine. M ass. Gen. L t m  Ann cli. 272, §  14 (W es t  200 0 ) .  T h e  S u p re m e  Judicial 
C ourt  o f  M assa ch u se t ts  upheld  the s tatute as const i tu tional as  recen tly  as  1983. Commonwealth  v. Stowcll, 449 

N .E .2d  357 (M ass . 1983).

nlOO 217 A .2d 432. T h e  o p in io n  does  no t re la te  the facts o f  the  case .

ti 101 S ec  id. at - / J 3 (R .I .  1966).

n l 0 2  302 So. 2d 806 (F la . Hist. Ct. App. 1974). F o r  a d iscu ss io n  o f  the case ,  see M ich ae l  Kelly , M ispris ion  
ol Fe lony  Not a C r im e  in F lor ida , 30  U. M iam i L  Rev. 222 (1975 ) (d i sap p ro v in g  the rea so n in g  and  result o f  the 
court 's  opin ion).

n 103 "This  very  case ,  in fact, se rves  well to illustrate  the po ten tia l  m isc h ie f  o f  the  c h a rg e  an d  the possible 
d isc r im ina tory ,  o p p ress iv e  o r  absu rd  rest 'ts thereof."  H olland , 302 So. 2d 806. 809.

n l04 Sec id. a t 807-08.
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n l0 5  Id. at 807  ( foo tno te  omitted).  T h e  court  a lso  sta ted  "(w ]e  are  unab le  to ag ree  with the  course  fo llowed 
in W ilson  [add ing  a  requ irem en t  o f  evi! in tent to the cr im e] because  w e th ink  w e shou ld  not a lter  the e lem en ts  o f  
c o m m o n  law  m ispris ion  m ere ly  to m ake  it co a le sce  with F lor ida  law." Sec  id. at 810  (c i ta t ions om itted )  (foot­
note  om itted).

n l 0 6  S e e  id. a t 808-09.

n l 0 7  Id . at 810.

n !0 8  Id . at SOS.

n l 0 9  Id . a t S IC

n l  10 Id.

n l  11 396 A .2d 1054 (M d . 1979).

n l  12 S e e  id. at 1058-59. T h e  ch ild ren  so o n  left the house.

n l  13 S ee  id.

n l  14 Id . at 1059.

n l  15 S ee  id. at 1058-60.

n l  16 Id. a t 1060.

n l  17 S ec  id.

n l  IS S e e  id. at 1057. N orris ,  charged  and  tried separa te ly ,  w as b u n d  not guil ty  by  reason  o f  insanity. See 
id. at 1058 n.4.

n l  19 S ec  id. a t 1057, 1074.

n l 2 0  S ee  id. a l 1068.

■121 S ec  id. at 1058.

n 122 S ec  id. at 1070.

n l 2 3  S ee  id. at 1069. In this,  P op e  differs f ro m  Lejkovitz and  Holland. People  v. Lejkovitz, 293 N. IV. 642 at 

642 (M ich . 1946) (s ta ting "T h ere  is not n ow  and  n ever  lias b een  su ch  a su bs tan t iv e  c r im e  in the s ta te  o f  M ich i­
gan" and it was not ado p ted  by the recep t ion  c lause  in the  s ta le  co nst i tu tion )  (em p has is  added);  H olland  v. Stale.
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302 So. 2d S06  or 810 (F la . D ist. Ct. App. 1974) ("m isp ris ion  o f  fe lony  has not been adop ted  into, and is not part 
of, F lor ida  subs tan t ive  law .") (em phasis  added).

n l 2 4  S ee  Pope, 396 A .2d a t 1054.

n l 2 5  See  id. a t 107S.

n l 2 6  S e e  id. at 1074 ("G lazebrook  ab ly  refu ted  Sykes ,  and  we bo rrow  ex tens ive ly  from h i m  ").

n l 2 7  S e c  id. a t I074-7S . T h e s e  include the cr im e 's  overb read th ,  the arb itrariness  o f  the d is t inc tion  between 
m isd em ean o r  an d  felony, and the vag.ieness o f  the re q u irem en ts  o f  k now ledge  and  d isc losure .

n l 2 8  S e e  id. a t 1077-78.

n I 2 9  Id. at 1078 ( foo tno te  om itted).

n 130 262 S .E . ld  918 (S .C . 19S0). F o r  a  d iscuss ion  o f  the case ,  see Jo h n  H. H are ,  supra  note 9 1, at 65-69 
(1981)  (ad vo ca t ing  that the  s ta te  su p rem e  court ,  i f  g iv en  the oppor tun ity ,  "should express ly  limit the application 
o f  m isp ris ion  by  adop ting  any o r  all o f  the m eth od s  e m p lo y ed  by  o th e r  ju r isd ic t ions ."  Id. at 69.).

n 131 S e e  id. at 919-20 .

n l 3 2  Id. at 919.

n 133 Id. at 920.

n 134 S ee  id. (c i ta t ions om itted) .  W hile  this is true o f  the federal sta tute ,  it is not true o f  all s ta te  statutes. See 
infra  Part III. F o r  the  q uo ta t ion  from  the o p in ion ,  see  infra text a c c o m p an y in g  note  1S4.

n 135 S ee  id.

n l 3 6  Id. at 920 .

ri 137 S ee  H are ,  supra  note  91 , at 67-6S ("T h e  total a b sen ce  o f  p receden t  in S ou th  C aro lina  for the p ro secu ­
t ion  o f  misp ris ion  leaves the  scope  o f  the  cr im e  undefined . Until the  sup rem e  court  o ffe rs  further defin it ion , the 
s ta tus  o f  the  o f fe n se  in o th e r  ju r isd ic t ion s  p rov ides  the o n ly  gu idance .") .

n 138 S ee  W cn ik ,  su p ra  note  9 1 ,  at 1793 n .46  and  a c c o m p an y in g  text (cons tru ing  C arson  as u pho ld ing  the 
d e fendan t 's  c o n v ic t io n  o n  th e  bas is  o f  the posi t ive  act o f  d e l ibera te ly  concea l ing  in fo rm at ion  w h en  questioned by 
police).

n139 3 l7 S . E . 2 d  7 4 8 (S .C . C t. A p p . 1 9 8 4 ).

n !4 0  Id .  a t  7 5 3 .
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n 141 Re: Responsibility o f  the P rin c ip a l o f  a  Corporation to Report Embezzelment, 1980 W L 121192, at  *1 
(S .C .  Op. A tt’y Gen. Apr. 23, 1980).

n l4 2  1982 W L 189192. al *1 (S .C . Op. Att 'y G en .  M ar. I ,  1982).

n l4 3  Id. at *2 (ci ta t ions o m itted ) .

n 144 1990 A nn. Rep. &  O ffic ia l Op. o f  the  Att 'y Gen. o f  the St. o f  S .C. 91 (M ar.  5 , 1990) (Op. No. 90-2S).

n ! 4 5  Id. at 95 (cita tions om itted).

n l 4 6  B roeder ,  supra  note  15, a t  7 0  (" M o s t  states s im ply  do  no t pe rm it  c o m m o n  law  crim inal p ro s e c u ­
tions."); Ira P. R obb ins ,  D ouble  Inchoate  C r im es ,  26  H arv . J. on  Lcgis.  1 a t  7 3 -7 4  (198 9 )  ( " M o s t  sta tes have 
abo lished  the c o m m o n  law  o f  cr im es ," )  (foo tno te  om itted).  See  a lso  supra  note  8S ( regard ing  D e law are 's  abo li­
tion o f  c o m m o n  law  crim es) .  M ississ ipp i is o n e  slate that does  re tain  c o m m o n  law  c r im e s  via a recep t ion  statute, 
but the a tto rney  genera l  o f  that s ta te  recen tly  has issued an op in ion  s ta ting  "it is the o p in io n  o f  this o ff ic e  tiiat 
m ispris ion  o f  felony is not an o ffense  that m ay  be p rosecu ted  in M ississ ipp i."  Re: M isprision  o f  Felony, No. 98- 

0019, I9 9 S  W L 5743S  ( Miss. Op. A tt 'y  G en. Jan. 23 . 1998).

n l 4 7  L afave  &  Scott ,  sup ra  no te  10, § 2 .1(c) .  " ( l ] f  C o ngress  has not by  sta tu te  m a d e  cer ta in  c o n d u c t  c r im i­
nal. it is no t a federal c r im e ."  Id.

n i 4 8  State  v. Young, 220 N .E . l t l  146,151 (O hio Ct. App. 1966) ( " O h io  has no c o m m o n  law  crim es .  M isp r i­
sion  is not a c r im e  in O hio .") ;  M oore  v. State, 94 S .E . ld  SO, S3 (G a . Ct. App. 1956) ( " [T |h e re  are  in this state no 
c o m m o n  law o ffen ses  . . . .  W hile  at c o m m o n  law  the concea lm en t  e ither ac tive ly  o r  pass ive ly  o f  cer ta in  crimes 
const i tu ted  the penal o ffense  o f  m ispris ion ,  m ere  co nce a lm en t  a lone  o f  a a i m e  . . .  co nst i tu tes  no  offen se  in this 
state.") (c ita tions omitted).  S ee  also N. Y. Penal § 5 .05(2 )  (Consol.  1998) (c o m m o n  law  c r im es  abo lished);  
Schuster v. New York. 154 N .E .2 d  534 ot 544 (N .Y  J 956) ("O ur  state d o es  not pu t  its res iden ts  u n d e r  any  duty  to 
take steps e i the r  to p revent the c o m m iss io n  o f  c r im e  o r  to  bring the o f fen d e r  to ju s t ice ,  a f te r  its c o m m iss io n .  The 
co m m o n - la w  crim e  o f  m ispris ion o f  felony, w h ich  m a d e  it cr im ina l  c o n d u c t  no t to p rev en t  a fe lony  f rom  being 
com m it ted  o r  not lo br ing  the felon to ju s t ice ,  has not been carr ied  into o u -  P enal law."); I S  Pa. Cons. Stat. Ann.

§  107(b) (W est 1998) (co m m o n  law cr im es  abo lished);  D isc ip lin ary  Counsel v. S lio ra ll, 592 A .2d 1285 at 1291, 

1292 n.(> (P a . 1991) (s ta ting  that m ispris ion  o f  fe lony is not a cogn iza b le  o ffense  u nder  P en n sy lv a n ia  law).

n l 4 9  S hannon liousc ,  supra  note  35, al 59. T h is  article p rov ides  a tho rough  analys is  o f  the s ta tu te  and  c o n ­
c ludes that there  is a  stron*- case  for its repeal. S ee  id. at 79.

n 150 IS  U .S .C . §  4 (W es t 2000).  T he  phrase  "and docs not as soo n  as  poss ib le  m a k e  k n o w n "  rep laced  the 
ph rase  "and d o e s  not as soo n  as m ay  be  d isc lose  and m ak e  k now n"  used in an  ea r l ie r  vers ion  o f  the statute. 
Shannonhou.sc , supra  no te  35, at 69 n.75 . U nd er  federal law, o ffenses  p u n ish ab le  by m o re  than o n e  year  im pris­
o n m e n t  are fe lon ies ,  w h ile  those pun ishab le  by a year o r  less are m isd em ean o rs .  18 U .S .C . § 3559 (h ) (W est  
1999). H ence , federal m ispris ion  o f  fe lony is itself  a  felony, and not a m isd em ez  lor as w a s  the  co m m o n - la w  

crim e.

1.151 United States v. Fa rra r , 38 F .2 i l  515, 517 (D . M ass. 1930) (" [T he  statute J requ ires  bo th  concea lm en t  
and  failure to d isc lose . U nder  it so m e  a ff irm ative  act tow ard  the co n c ea lm en t  o f  a fe lony is necessary . M erc  s i­
lence af ter  k n o w led ge  of the c o m m iss io n  o f  the c r im e  is not suffic ient."). I Icr.cc, w hen  D av id  P. Sch ippcrs ,
C h ie f  Inves tiga t ive  Counsel for the H o use  Jud ic ia ry  C o m m it te e  d u r in g  the C lin to n  im p e a c h m e n t  scandal ,  slated 
" that the pres ident m ay  have en g a g e d  in in i spn s io n  o f  M o n ica  L ew insky 's  fe lon ies  . .  . bo th  by tak ing  a ff irm a ­
tive s teps  to con cea l  tho se  fe lonies  and  by fa i ling  to d isc lose  the felonies,"  lie cou ld  have  b e e n  on ly  h a lf  right al
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best. David P. Sch ippers ,  C h ie f  Investigative C ounsel,  A u thoriza tion  o f  an Inquiry  into W hethe r  G rounds Exist 
for the Im p eachm en t  o f  W il l iam  Jefferson  C linton, Pres ident o f  the U n ited  Slates: M ee t ing  o f  the Mouse C om m , 
o n  the Jud ic iary , 105th Cong. 64-65 ,  76-77  (1998).

n l 5 2  Bratton  v. United States, 73 F .2 d  795, 797 (JOtli C ir. 1934). O n e  co m m e n ta to r  states "(tjhc possibility 
that such a req u irem en t  [o f  an aff irm ative  ac t  o f  concea lm en t]  was o r ig ina l ly  in tended  by  C on gress  is ra ther slim 
since, by the d a te  o f  the sta tute 's  first enac tm en t,  such a  requ irem en t  had n ever  befo re  been applied  to die crime."  
M ullis ,  supra note  36, 1104. B u t  see United States v. Worcester, 190 F . Supp. 54S, 566 (D . M ass. 1961)

("W hatever  m ay  have been  the E ighteenth  C en tu ry  m ean ing  o f 'c o n c e a l ' ,  in the T w en t ie th  C entury , the Sixtieth 
Congress ,  as a  m atte r  bo th  o f  literary s ty le  and  o f  sound  policy , m us t have  in tended  m ere ly  to reach an active 
concea lm ent." )  (c i ta t io rs  om itted).  Cf. supra  note 5 (regard ing  m od ern  co n n o ta t ion  o f  the word 'conceal').

n 153 Recent C ase , supra note  4 , at 339; Recent D ecision, su p ra  note  5 ,  at 171-72; G o ldb erg ,  supra  note 79, 
at 149; State v. M ichaiu l, 114 A .2d 352. 358 (M u. 1955) (W ebb er ,  J. , con cu rr in g  in the result).

n l5 4  See  I S  U .S .C . §  3  (W est 2000).

n I5 5  S ee  M ullis ,  supra  note 36, at 1 i04 ,  1105: S h ann on ho use .  supra  note 35 , at 71 -7 2 :  Sykes v. D ir. o f  Pith. 

Prosecutions, [ ) 9 6 2 j  App. Cas. 52S, 561 (11.L  1961).

n 156  State v. G raham . 182 So. 711, 712 (L a . 1938).

n 157 T h e  sup rem e  co u r t  did  say  that "in the modern  accep ta t io n  o f  the  term , m isp ris ion  c f  felony is a lm ost 
i f  not identically  the sam e  o ffense  as that o f  an accesso ry  af ter  the fact." Id . at 714. It w ou ld  be surpris ing if the 
legisla ture  intended that a  person  w ho  repor ted  a crime to  a po licem an , bu t not a m ag is t ra te  o r  district attorney, 
w ould  be in v io lation  o f  the law. N o te  that a violation o f  the sta tute  w as i tse lf  p u n ish ab le  with im prisonm ent  at 
hard  labor, and it w ould  be surpris ing  to make punishab le  failing to  rep o r t  a failure to rep o r t  ad infinitum.

n 158 S ec  id. a t 711. T h e  a llegedly  concea led  crime was m urder.  S ee  id. at 712.

n 159  State v. Wells 197 So. 420  at 420 (L a . 1940). T h e  a lleged ly  con cea le d  c r im e s  in ques t ion  w ere rob ber­
ies. State v. Wells, 197 So. 419 a t 419 ( i 940) (com pan ion  case) .

n 160 Graham . 182 So. 711, 714-15 (affirming the qu ash in g  o f  the bill o f  in fo rm at io n  cha rg ing  misprision o f  
felony because  the  cr im e  a lleged ly  co ncea led  occurred  in  M ississ ipp i and  the sta tu te  "has re fe rence  unly  to c o n ­
cea lm en t and  failure to d isc lose  the co m m iss io n  o f  a fe lony  that w as c o m m it te d  in L ou is iana ."  Id. at 715.):
Wells, 197 So. 420, 422  (a ffirm ing a  ju d g m e n t  quash ing  tw o  coun ts  o f  m ispris ion  o f  fe lony o n  g ro un ds  o f  im ­
pro per  venue because  the d efendan t was being  prosecuted  in a parish d if fe ren t  f rom  the o n e  in w hich the a lleg­
ed ly  concealed  c r im e  w as  com m it ted ) .

n lO l  R eporte r 's  C o m m en t ,  La . Rev. Stat. Ann. ss 14:131 (W est 1986); U n d e r  L ouis iana  L aw . T h ere  Is No 
Duty to D isc lose  Informal!  >n A bou t j  C r im e  W h ere  Failure  to  Do so W o u ld  R esu lt  in C rim in a l Liab ility , 1983 

W L 177161 at * I, No. 83*388, (La. Op, Ait 'y G en . ,  Sept. 20, 1983) (s ta te  a tto rney  genera l  o p in io n  respond ing  to 
q ue ry  regard ing  health  clin ic  em ployee 's  du ty  to  disc lose  a pa t ien t’s h o m ic id e  confess ion) .

n 162 State v. M ichaud. I J 4 A .2 d J 5 2 , 353 (Me. 1955).



41 Brandeis L .J .  697, *

Page 36

n l 6 3  S ee  id. at 354-55. T h e  defend an t  Irm a M ich aud  w a s  a  w o m a n  a lleg ed ly  involved in prostitution and 
tl e co ncea led  fe lony  in ques t ion  w as adu lte ry  co m m it ted  by  a w o m a r  na m ed  S im o n n c  Lauze. S ee  id. at 353. 

355.

n l 6 4  S ee  id. at 354-55. "T he  c r im e is to conceal and  not d isc lose ,  becau se  d isc lo su re  is no t concealm ent."  
Id . a t 354. In a  con cu rr ing  o p in io n ,  one  ju s t i c e  d isag reed  w ith  the cou r t 's  in te rp re ta tion  o f  the state statute as re ­
qu ir ing  an a ff irm ative  act o f  co n cea lm en t  a nd  argued  that that a p p ro a ch  o f  the S u p re m e  C ou rt  o f  V erm ont in the 
W ilson  case, req u ir ing  that an  evil intent m otivate  the failure to d isc lose ,  was the  co rrec t  approach  to misprision 
o:' felony. S ee  id. at 357-59  (W ebb er .  J .,  concurr ing  in the result) .

n !6 5  Historical N ote , M e .  Rev. Stat. A nn. tit. 17, §§ 901-03 .  (W e s t  1983).

n l 6 6  S ee  N .J. Stat. Ann. §  2C . I-4  (W es t  1995); L aF a v e  &  Scott ,  su p ra  note  10, § 1.6(a).

n l 6 7  N.J. Stat. A nn. § 2 A :9 7 -2  (W est 19S5).

n l 6 S  Id.

n l 6 9  40 N .J . L  22S.

n l 7 0  See  id. at 228. T h e  earl ie r  version  o f  the sta tu te  con ta ined  "iden tica l  language  excep t  for the  off icers  to 
w i o m  the d isc losu re  is to be m a d e . . . . "  State v. Conquest. 377 A .2d  1239, 1242 (N .J . Super. Ct. Law  D iv.

1977).

n 1 7 1 H ann. 40  N .J .L  a t 229.

n l 7 2  State v. Raymond. 78 A . 701 a t 7(>1 (N .J. 1909).

n l  /3  S ee  id. at 76 !-02 .

n l 7 4  Conquest, 377 A .2d  1239.

n 175 S ee  id. at 1241-43.

n l 7 6  N.J. S tat. Ann. § 2 A :9 7 -2  (W es t  1985).

n l 7 7  C o lo rad o  lias in its c r im in a l  c o d e  a statute w hich  p rov ides :  It is the d u ty  o f  e v e ry  co rpora t ion  o r  person 
w ho  has reaso nab le  g rounds  to  be lieve  that a c r im e  has been  c o m m it ted  to  report p rom ptly  the suspected  cr im e 
to  law en fo rcem e n t  a u th o r i t i e s . . . .  T h is  du ty  shall exis t n o tw ith s tan d ing  any  o th e r  p rov is ion  o f  the law to the 
con tra ry ; exc ep t  that this sec t ion  shall not requ ire  d isc losu re  o f  an y  c o m m u n ic a t io n  priv ileged  by  law. Colo. Rev. 

S in . Ann. §  18-8-115 (W est 1999). T h e  statute p rescr ibes  no penally  for nonfu lf i l lm en t  o f  the d u ty  and a federal 
appea ls  court  found that it im p osed  no  genera l  ob liga tion  to s to p  o r  repor t  a c r im e being co m m it te d .  United 

States v, Zimmerman. 943 F .2 d  1204, 1214 (lO tli C ir. 1991). W es t  V irg in ia  has a sta tu te  in its cr im inal cod e  
w hich is cap t ion ed  'C o m p o u n d in g  o ffenses  and  m ispris ion , penalties ',  but it o n ly  de a ls  with co m p o u n d in g  and 
do es  not address  o r  pena lize  m ispris ion . IV. Va. Code §  61-5-19  (1997).  T h e  V irg in  Is lands ha a m ispris ion  o f  
fe lony statute  w h ich  p rov ides ,  "W h oev er ,  hav ing  know led ge  o f  the  actual c o m m is s io n  o f  a felony, willfully c o n ­
ceals it f rom  the p ro p e r  au thorit ies ,  shall be lined not m ore  that S 50 0  o r  im p riso ned  no t m o re  than three years.


