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BOOKS AND CHAPTERS PUBLISHED (CONTINUED)

« "MedicalMalpractice and Tart Reform Risks (Crisis or Red Herring?), " chapter in Insurance and Risk
Management Strategies: For Physicians and Advisors. David Marcinko, M.D., Ed. Jones and Bartlett (2004).

« An Exciting Insight Into the Ilealtli Care Industry and Medical Practice Valuation. Course texthook for the
AICPA's Business Valuation course (MCIV) (2002. updated 2003, 2004, 2005).

« "Medical Practice Valuation in a Changing Market," chapter in Valuing Professional Practices and
Licenses: A Guide for the Matrimonial Practitioner. Ronald L. Brown, Ed. Aspen Law & Business (2nl
edition 1995,3'ded. 1998).

« "Anatomy ofan MSO Gone [Vrong, " chapter in supplement to Financial Planning lor Physicians and
I'calthcaie Professionals 2002. David Marcinko. M.D., Ed. Aspen Publishers (2002).

« "Lessonsfrom Market Competition in Healthcare, " chapter in supplement to Financial Planning lor
Physicians and Healthcare Professionals 2002, David Marcinko, M.D ., Ed. Aspen Publishers (2002).

« "RuralHospital Networks, " chapter in supplement to Financial Planning for Physicians and Healthcare
Professionals 2002. David Marcinko, M.D., Ed. Aspen Publishers (2002)

« "The Valuation o fHealthcare Entities in a ("hanging Regulatory and Reimbursement Environment, "
chapter in supplement to Financial Planning for nvsicians and Healthcare Professionals 2002. David
Marcinko, M.D., Ed. Aspen Publishers (2002).

« "Valuation ofHealthcare Assets, " chapter in supplement to Financial Planning for Physicians and
llealthcare Professionals 2002, David Marcinko, M.D., Ed. Aspen Publishers (2002).

«  "Medical Practice Valuation in Divorce, " chapter in Valuing Specific Assets in Divorce. Robert D. Fedecr,
Esq., Ed. Aspen Law & Business (2000).

« Appraisal MD Pro. Valuation software and users manual. John Wiley & Sons, ValuSourcc Division,
(released March 2000).

« The Valuation of Ilealthcare Entities ina Changing Regulatory and Reimbursement Environment. Course
textbook for the Institute of Business Appraisers' Course #1011 (1999, updated 2000).

® A Guide to Consulting Services for Emerging Ilealthcare Organizations. John Wiley & Sons (1999).

« "Physician Integration Organization. Sample Business Plan (Appendix A), "appendix in Physician’s
Managed Care Success Manual: Strategic Options. Alliances, and Contracting Issues Scott Becker, JD,
CPA. Moshy (1999) p. 325-330.

+ |Medical practice valuation research sources and bibliographies| in Guide to Business Valuations. Jay
Fishman, cl al. Practitioners Publishing Company 11998. update 2002).

« "Valuing Medical Practices, " chapter in Handbook of Business Valuation. Thomas | . West. Jeffrey 1).
Jones, Eds. John Wiley & Sons. Inc. (P ledition 19*>2, 2"'ledition 1998).

« Healthcare Industry and Medical Practice Valuation. Course textbook for the AICPA's Advanced Business
Valuation course (BVA-HC), originally co-authored with !,cs Barenbaum and Bonnie O 'Rourke (1997,
updated 1998. 1999.2000.2001).

« "Chronology of Key Healthcare Milestones, “ and (several valuation diagrams! >n Integrated Community
Ilealthcare: Next Generation Strategies for Developing Provider Networks. Christopher J. Evans; CHE. ct
al. HFMA (1997) p. 07, 70-71. 89. 93. 132.

PUBLISHED ARTICLES

« "TipstiBin Niivigating ("(>\ l.awsfor.ISC's.™ hnlav's Snrgicenter. September 2007,

« "Living With ("omplexily: Traversing the Multitude of BVStandards, " National I ilig.ilion Consultants
Review, September 2007.

«  “Valuation Discounts far lack ofMarketability, ” Physician’'s News Digest. August 2007.

« "Now Hear This ..Are Physicians ('anting Through l.oud and ('tear on ()wnership A Reimbursement
Issues? The Benefits o fPhysician Ownership of Unbulatory Surgery Centers, " Today's Surgicenter. Vol.
4,n0.5(May 2005) p. 21-28,

« "The Application of Einaneial Benchmarking and Ratio Analysis to Healthcare |'dilation, " Business
Appraisal Practice, Winter. 2004*2005.

« "Einaneial Benchmarking in the Health (\ire Industry. "CPA 1| eadership Report, November 2004 (part I1)

Clirxl Il (41110 (‘own IAMS
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PUBLISHED ARTICLES (CONTINUED)

« “Financial Benchmarking am|Ratio Anal)=is in the Health Care Industry, " CPA Leadership Report.
..0ctober 2004 (part I).

* "Improving Health Care: A Dose ofCompetition, An Analysis ofthe FTC/DOJ Report, " Today's
Surgicgntgr. (October 2004)

« “The Application ofFinancial Benchmarking and Ratio Analysis to Medical Practice Assessment and
Valuation™ article in Medical Management Advisor. Vol. 4. no. 8 (August 2004) p. 1-16.

® “Improving Health Care: A Dose ofCompetition, An Analysis ofthe FTC/D0J Report,” AAASC Update.
(Aug. 12,2004)

« "Healthcare Valuation Research Sources, "CPA Expert. (Summer 2004) p. 4-7.

+ "Valuation References on Healthcare Service Organizations, " CPA Expert. (Summer2004) p 7-9.

« “Battling CON in the Show-Me *State: Missouri'vCertificate ofNeed Laws and Ambulatory Surgery
Centers, " American Association of Ambulatory Surgery Centers’ Monitor. (2003).

#  "The Effect ofthe Changing U.S. Economy on Healthcare Valuation, " The Journal o f Business Valuation:
Proceedings of the Fifth Joint Business Valuation Conference ofthe Canadian Institute o f Chartered
Business Valuators and the American Society of Appraisers Orlando, PL: Canadian Institute o f Chartered
Business Valuators (2003) p. 349-390.

« "The Pitfalls ofUsing Historic Merger & Acquisition Data When Valuing Medical Practices,” Business
Appraisal Practice. (Spring/Summer 2001) p. 4-21.

* "No Duplication with Women's Hospital, " St. Louis Business Journal. (June 19-25, 2000) p. 87.

« "Valualing Your Medical Practice: The Importance ofa Third Party Valuation When Selling a Medical

Practice, "with Larry G. Dcnissen,. Carolina Healthcare Business. (March/April 2000) p. 19,23.

“Current Ambulatory Surgery Center Trends, " The Certified Business Counselor. (March/April 2000) p.5-7

"The Realities ofRising Healthcare Casts, " The Certified Business Counselor. (September/October 1999).

"Duped by Cries ofDuplication, " Green Bav Prcss-Gal.eltc. (March 14. 1999) p. A -15.

“The Realities ofRising Healthcare Costs,” Green Bav Prcss-Gn/ctte, (January 19. 1999),

"A Rationalefor Due Diligencefor the Business Intermediary, " IBB A News. International Business

Brokers Association (Pall 1998) p. 10.

«  'Medical Practice Mt&A, " IBBA News. International Business Brokers Association (Spring 1998) p. 9-10.

« "Pursuing the New Paradigm: Consulting Servicesfor Physician Integration, " Tile Certified Business

Counselor. (January/February 1997) p. 2, 6-7.

".| 'New Paradigm"in Healthcare, " Shannon Pratt's Business Valuation Update. Vol2:10 (October 1996).

"A Valuation Case Study ofa Diabetes Clinic. " Your Ilcnllhv Practice. Vol. 9. no. | (Winter 1996) p. 1,6.

"Planning far Successful Practice Integration, “ The Physician Recruiter. (December 1995) p. 24-26, 47.

“Trends A Developments in the |'aluation ofHealth | "are Entities. " The Journal of Business Valuation:

Proceedings o f the Third Joint Business Valuation Conference of the Canadian Institute of Chartered

Business Valuators and the American Society of Appraiser-. Toronto: (1995) p. 119-148.

«  "SBA funding vital," Letter to the Editor published in the St. | ouis Business Journal.(May 17-23.1993)p.55.

LEGISLATIVE & AGENCY TESTIMONY

«  “Testimony Before the Alaska Health. Health Education A-SocialServices ( ommitlee Meeting” Joint
Meeting Ileld by Alaska Ilouse ol Representatives & Alaska Senate, Juneau, AK (September 1S. 2007).

« "Testimonyon II.B I: Medical Facility Certificate of Neat" Alaska Ilouse of Representatives | lealtli
Education and Social Services Committee. Juneau, AK (April 24, 2007).

« “Testimony on IL.Il. 466" Missouri Ilouse of Representatives Special Committee on Ilealthcare Facilities.
Jefferson City. MO (February 6, 2007).

«  "Testimony on | ertificate ofNeed" Missouri Senate Interim Committee on Certificate of Need. Jefferson
City, MO, (August 1.2006).

«  "Testimony on Proposed Bill (IfIt 1SJ7)" Certificate of Need (CON) Special Committee on Ilealthcare
Facilities, Jefferson ( ity, MO. (February 15,2006).

«  "Testimony on Proposed Bill (11B 2"I)" Iospital (Ownership of Ilealtli Plans « Ilouse llealtli Care Policy
Committee, JcITcison City. MO. (March 30.2005).

r*Ui:Aliit Catiiai.ConM'Li\ms
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LEGISLATIVE & AGENCY TESTIMONY (CONTINUED)

"Testimony on Proposed Bill (11.B. 555)" Certificate of Need (CON) - House Health Care Policy

Committee, Jefferson City, MO, (March 30,2005).

"Testimony on Proposed Bill (Il.B. 132)" Certificate of Need (CON) - Llouse Health Care Policy
Committee, Jefferson City, MO, (March 12, 2003).

"Testimony on Proposed Bill (S.B. 440) " Certificate ol'Nced (CON) - Committee on Pensions and Geneial
Laws, Jefferson City, MO, (March 11, 2003).

"Missouri Health Facilities Review Committee (MHFRC) Proposed Rule Changes Testimony, ” Certificate of Need
(CON) - Missouri Joint Committee on Administrative Rules (JCAR). Jefferson City, MO, (March 20. 2002).
“Testimony on Proposed Bill (S.B. 1087) " Certificate oI'Nced (CON) - Committee on Pensions and General
Laws, Jefferson City, MO, (February 20, 2002).

“Testimony on Proposed Rule Changes, " Certificate of Need (CON) - Missouri Ilealtli Facilities Review
Committee (MHFRC), Jefferson City, MO, (February 15.2002).

"Entrepreneurship in America: Focus on Capital Formation,” Committee on Small Business Field |fearing.
United States Senate, 104th Congress, 1st session. (April 12, 1995).

ROFESSIONAL COURSES TAUGHT

"Researchfur Valuations The Theory and Practice ofIndustry Data Gathering, " Consultants’ Training
Institute Online Learning Lecture Series, National Association of Certified Valuation Analysts, (November
29,2007).

"Valuation ofHealthcare Ancillary Services Providers, " Consultants’ Training Institute, National
Association of Certified Valuation Analysts, Philadelphia, PA (November 2,2007).

"Valuation ofManaged Care Organizations, " Consultants’ Training Institute Online Learning Lecture
Series, National Association of Certified Valuation Analysts, (October 18, 2007).

"Valuation ofHealthcare Ancillary Services Providers, " Consultants’ Training Institute, National
Association of Certified Valuation Analysts. Phoenix, AZ (September 13.2007).

"Aspects ofFraud Unique to Healthcare Valuation, " Consultants’ Training Institute's Online Learning
Lecture Series, National Association o f Certified Valuation Analysts, (August 9,2007).

"Valuation ofAmbulatory Surgery Centers. " Eide Bailly, LLP Business Valuation Seminar. Minneapaolis,
MN (May 24, 2007.)
"Obtaining Certificates of Need Tor Qutpatient Providers: Strategiesfor ASC\s Specialty Hospitals.
Diagnostic Imaging. Cancer Treatment Centers, and Other Healthcare Facilities, " Beard Audio
Conferences, The Beard Group Law and Business Publishers (May 9. 2007).

"Valuation ofHealthcare Ancillary Services Enterprises: Ambulatory Surgery i ‘enters, Specialty Hospitals,
Diagnostic Imaging Centers, Outpatient Cancer Treatment Centers, and Dialysis Facilities, " Consultants'
Training Institute’s Online Learning Lecture Series. National Association of Certified Valuation Analysts,
(May 3,2007).
“IE WISHES WERE IK )RSES..." The Use ofEmpirical Data to Support Healthcare Valuations, " The
Institute of Business Appraisers 2006 Business Valuation Symposium, Clayton. MO (June 2J, 2006).
“Valuation ofMedical /radices in a ('hanging Regulatory and Reimbursement Environment, " The Institute
of Business Appraisers Educational Course #1011 Clayton, MO (August 16. 2005).
"An Exciting Insight into the Health ("are Industry o' Medical Practice Valuation. "AICPA Course
(#11CIV), sponsored by the Ohio Society oft PAs. Iludson, Ol 11September 13, 2002).
"Managed( 'are: Complete Guide to Mastering the Critical Health Care Issues, “AICPA Course (#MCl),
sponsored by the Indiana CPA Society. Indianapolis, IN (September 9, 2002).
"Health ("arc Consulting New Practice Opportunities, " AICPA Course (#11(sponsored by the Indiana
CPA Society. Indianapolis. IN (October 8, 2001).
"The Valuation ofHealthcare Entities in a | 'hanging Regulatory and Reimbursement Environment, " Ihe
Institute of Business Appraisers- Educational Course #1011, St. Louis, MO (September 10. 2001).
Health ('ore Industry  Medical Practice Valuation, " AICPA Advanced Business Valuation Course
BVA-IIC, sponsored by the Virginia Society of CPAs. Centerville. YA (September 25.2000).
rtIMI ITICalllVI,( ONSII I VMS
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PROFESSIONAL COURSES TAUGHT (CONTINUED)

"The Valuation ofHealthcare Entities in a Changing Regulatory amiReimbursement Environment, " The
Institute o f Business Appraisers— Educational Course //1011. Indianapolis, iN (July 17, 2000).

"Health Care Industry & Medical Practice Valuation, "AICPA Advanced Business Valuation Course
BVA-IIC, sponsored hy Texas Society of CPAs. Dallas, TX (July 12,2000).

"The Valuation ofHealthcare Entities in a Changing Regulatory and Reimbursement Environment,"
Institute o f Business Appraisers— Educational Course #1011, Cincinnati, OH (November 15, 1999).

"The Valuation ofHealthcare Entities in a Changing Regulatory and Reimbursement Environment, "
Institute o f Business Appraisers— Educational Course #1011. Kansas City, MO (October IS, 1999).
"Health Care Industry A-Medical Practice Valuation, "sponsored by Missouri Society of CPAs. St. Louis,

MO (September 30, 1997).
“Health Care Industry A Medical Practice Valuation, "sponson.d by Georgia Society of CPAs. Atlanta,

GA (September 29, 1997).
"Health Care Industry & Medical Practice Valuation, " sponsored by Tennessee Society 0'CPAS.

Brentwood, TN (September 15, 1997).
“Practice Abuse sminar, " Erie County Medical Society. Buffalo, NY (September 29, 1993)

ACADEMIC TEACHING ASSIGNMENTS

"Einaneial Benchmarking: Research and Application to the Healthcare Industry, ” Guest Instructor-Ileal'h
Administration Program, Washington University School of Medicine, St. Louis. MO. Master of I lealtli
Administration (M HA) Program. Stuart Boxerman, D.Sc., Program Director. (January 27, 2005).

"The Surgical Hospital: Threat or Non-Threat to the Local Hospital, " Guest Instructor-Health
Administration Program, Washington University School of Medicine, St. Louis. MO. Mas or o f Health
Administration (M HA) Program, Stuart Boxerman. D.Sc., Program Director, (February 5, 2004).
“Practice Valuation: Issuesfor New Optometry Graduates, " Practice Management IV Seminar, sponsored
by University of Missouri— Sr. Louis. St. Louis, MO (October21, 1998).

“Practice Valuation: Issuesfor New Optometry Graduates,” Practice Management IV Seminar, Sponsored
by University of Missouri - St. Louis, St. Louis, MO (October 23, 1997).

“Valuation o fHealth Care Professional Practices in a Changing Reimbursement tfe Regulatory
Environment, " Guest Instructor-1 lealtli Care Finance course (I 1A-667), Washington University School of
Medicine St. louis, MO, Master of Health Administration (M HA) Program. Robert S. Woodward, PhD.
professor. (April 15, 1996).

"Valuation o fHealth ("are Professional Practices in a (‘hanging Reimbursement <S Regulatory
Environment,” Guest Instructor-1 lealtli Care Finance course (HA-667), Washington University School ol
Medicine St. Louis. MO. Master of Health Administration (M I IA) Program, Robert S. Woodward, PhD,
professor. (April 5. 1995).

"Practice Abuse: Avoiding the Pitfalls o fPrivate Practice, " Medical Society of the County of Erie

& Citibank. Buffalo, NY (September 29, 1993).

“Practice Management A- Marketing Review, " St. Vincent's Medical Center, Staten Island, NY (June 5.

1993).
“Negotiating Assoclateship Arrangements, A- Practice Buy-ins. " Winthrop University Ilospital Mincola.

NY (February 2, 1993).
“Practice ('hoice," Medical Society of the State of New York (M SSNY) State University of New York,

Health Science Center at Syracuse. University Ilospital. (March 11, 1992).
"Practice Management A Marketing Review, " State University of New York Ilealtli Science Center at
Syracuse University Hospital, Syracuse, NY (November 18. 1992).

LECTURES AND PRESENTATIONS

“Developing and Implementing a Successful Certificate of Need Strateqy, GE Ilealthcare Second Annual

Outpatient Imaging Center Conference. Washington D.C.. July 26. 2007.
“Benefits o f Physician Ownership of Ambulatory Surgery Centers,” American Association of Ambulatory

Surgery Centers Annual Meeting 2007, Denver Colorado, May IS. 2007.
«IUA 111 CA'IAL CONSI'T| amis
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LECTURES AND PRESENTATIONS (CONTINUED)

“The Four Pillars™ Supporting the Future of Healthcare: A Look at Market Forces,” Missouri League for
Nursing 2007 Annual Convention, Tan-Tar-A, MO, April 13, 2007,

“Quantifying Business Interruption Damages,” National Association of Certified Valuation
Analysts Missouri State Chapter Meeting 2007, St. Louis, MO, January, 26, 2007.

“The Orthopedic Single Specialty Hospital: Is it Still Possible. " Winning O ff tiie Field: The AOSSM
Practice Management Workshop, The American Orthopedic Society of Sports Medicine, Phoenix, AZ,
December 1,2006.

"The Attack on Orthopedic Providers at Federaland Stale Levels and Iluw to Defend Yourself " Winning
O ff the Field: The AOSSM Practice Management Workshop, Ihe American Orthopedic Society of Sports
Medicine, Phoenix, AZ, December 1, 2006.

"SuccessfulAdvocacy, " Panel Member, American Association of Ambulatory Surgery Centers Slate
Leadership Retreat, Scottsdale, AZ, October 28, 2006.

"Aspects ofFraud in Healthcare Valuation " The National Association o f Certified Valuation Analysts, 13'1
Annual Consultants’ Conference, San Francisco, CA (June 2, 2006).

"IfWishes Were Horses...The Use ofEmpirical Data to Support Healthcare Valuations™ New York Slate
Society of CPAs, Business Valuation Conference, New York. NY (May 15, 2006).

"The Attack on Specialty and Niche Providers " Beard Group & Renaissance Management, Inc, 2ndAnnual
Physicians Agreements and Joint Ventures Conference, Chicago, IL (November 3, 2005).

“Valuation StandardsSt. Louis Business Valuation Roundtable, St. Louis, MO (November 2. 2005).
"Presenting the Truth: The Attack on Niche Providers " American Surgical Ilospital Association, 5,h Annual
Conference & Exhibits. San Francisco, C'A (October 28. 2005).

"The Attack on Niche Providers” [Panel Discussion] Texas Orthopaedic Association, 2005 Socioeconomic
Summit. Austin, TX (October 7.2005)

"Development of Professional Standards: Update on North American Business Valuation Standards
Council™ [Panel Discussion] flic Institute o f Business Appraisers Midwest Regional Caucus 2005. Clayton.
MO (August 16, 2005).

"Buy vs. Lease Decisions" Building ()wncrs and Managers Association International, The North American
Commercial Real Estate Congress and The Office Building Show. Anaheim, CA  (June 25. 2005).
"Benchmarking Using the Association’s Statistics " National Association of Ilealthcare Consultants,
HealthCon 2005. Baltimore, MD (June 16, 2005).

"The Valuation of. Imbtdalory Surgery t 'enters and Outpatient Health Entities " I'he National Association
ofCertified Valuation Analysts, 12dl Annual Valuation Conference. Philadelphia, PA (June 2, 2005).
"Valuation ofMedical Practices in a C'hanging Regulatory and Reimbursement Environment. " Accountants
Global Network, AGN North America Regional Meeting. St. Louis, MO (May is. 2005).

"The Attack an Niche Providers " The American Association of Ambulatory Surgery Centers, 27'2 Annual
Meeting. Reno, NV (March 11.2005).

"The Valuation nfAmbulatory Surgery Centers" Hie American Association of Ambulatory Surgery
Centers, 27" Annual Meeting. Reno. NV (March 9, 2005).

"Making the Case For /Against Specialty Hospitals" [Moderator] National Managed |lealtli Care
Congress. 17th Annual Conference. Washington U.C. (March 8, 2005).

"Valuation of Healthcare Enterprises in a Dynamic Market Economy "Business Valuation Resources
Audio Conference. (December 2. 2004).

"Healthcare MAA Issues. " International Business Brokers Association (IBBA) Conference for
Professional Development. 1on Worth, IX. (Novemoor 12.2004).

"The Specialty Hospital Moratorium The Impact on Physician (iwiicrship of Specialty Surgical Hospitals "
Healthcare Financial Management Association (I IFMA) Tall Conference. Kansas City MO (September 16. 2004).
"The Valuation ofllealthcare Entities in a (*hanging Reimbursement and Regulatory Environment, "
American Academy of Matrimonial | awyers, Ohio Chapter 2004 Lake Las Vegas Confeicncc. Lake Las
Vegas, NV (June 25, 2004).

i 11l vi nil'vrii vi.O insi i i vsis
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LECTURES AND PRESENTATIONS (CONTINUED)

« "TheDon’sandDon 'lsofHealthcare Valuation: The Valuation ofHealthcare Entities ina Changing
Reimbursement and Regulatory Environment, " Institute o f Business Appraisers (IBA) - 2004 Annual

Business Valuation Conference. Las Vegas, NV (June 9,2004).
"The Surgical Hospital: Threat or Non-Threat to the Local Hospital, ” Academy Health - 2004

Annual Research Meeting. San Diego. CA (June 6, 2004) [Poster].

"The Surgical Hospital: Threat or Non-Threat to the Local Hospital, " American Surgical Hospital
Association - Third Annual Conference and Exhibits. San Diego, CA (November 22, 2003).

"The Valuation ofHealthcare Entities in a Changing Regulatory and Reimbursement Environment: A
Critical Update " Accountants Global Network - North American BV Share group Web conference
(November 13, 2003).

“Whistling Past the Graveyard: The Value ofProfessionalAppraisal Designations in a Changing
Regulatory and Competitive Environment*American Society of Appraisers - St. Louis Chapter
Membership Meeting. St. Louis, MO (April 24, 2003).

"From Spreadsheet to Wall Street: A PanelDiscussion on the Theory and Reality ofBuilding Value in
llomecare" American Association for Homccare- Leadership Conference. St. Petersburg, PL
(February 26. 2003).

"Butfor the Purported WrongfulAct: the Analysis A Valuation ofHealthcare Commercial Damages in a
Changing Reimbursement A Regulatory Environment™ Eastern Economic Association (session sponsored
by the National Association of Forensic Economists)- Eastern Economic Association Annual Conference
2003. New York. NY (February 22,2003).

"Healthcare Mergers A Acquisitions: Recent Developments A Issues” International Business Brokers
Association. Inc.-3 6 IhConference & Educational Program. Los Angeles, CA (November 16.2002).
"The Effect ofthe Changing U.S. Economy on Healthcare Valuation™ Missouri Society of Certified Public
Accountants— 2002 Healthcare Forum. St. Louis, MO (November 13,2002).

"Duped by Cries ofDuplication - The Failure ofCertificate ofNeed (CON) Laws " Missouri Society of
Certified Public Accountants - 2002 Ilealthcare Forum. St. Louis, MO (November 13, 2002).

"The Effect ofthe Changing U.S. Economy on Healthcare Valuation™ American Society of
Appraisers/Canadian Institute o f Chartered Business Valuator - 5"1Joint Advanced Business Valuation
Conference. Orlando, FL (October 25, 2002).

"Duped By Cries O fDuplication: The Failure of (‘ertificate 0 fNeed Regulation " Academy for Ileallb
Services Research and Ilealtli Policy - 2002 Annual Research Meeting. Washington, DC (June 23, 2002)
[Poster].

"lhe Effect ofthe Changing U.S. Economy on Healthcare Valuation: An Examination ofthe Impactof
Recent Events™ National Association of Certified Valuation Analysts-~"Annual Business Valuation
Conference. San Diego, CA (May 23, 2002).

“The Effect of the Changing U.S. Economy on Ilealthcare Valuation: An Examination of the Impact of
Recent Events" Institute of Business Appraisers 2002 IBA Conference. Washington D.C. (May 5, 2002).
“Valuation ofHealthcare Intangible Assets, ” Missouri Society ofCPAs (M SCPA)- 2001 Ilealthcare
Conference. Columbia, MO (November 13,2001).

"Valuation of Healthcare Intangible Assets: The Definition, Classification, and Determination of
Intangible Assets in Healthcare Service rector Entities,” Internal Revenue Service - Large and Midsize
Business & Engineering, Continuing Professional Education, St. Louis, MO (August S. 2001).

"Valuation of [lealthcare Intangible Assets: The Definition, <'/ossification, and Determination of intangible
Assets in Healthcare Service Sector Entities, " New York State Society of CPAs  Business Valuation
Conference, New York, NY (June 15,2001).

"Valuation o fHealthcare Assets: the Definition, (*(ossification, amiDetermination ofintangible Assets in
Healthcare Service Sector Entities, " Institute o f Business Appraisers - 2001 National Conference. Orlando,
FL (May It). 2001).

"Lessonsfrom Market Competition in [b* Athcare, " Institute o f Certified Business Counselors - 2000
Annual Meeting. Tcmpe AZ (September 22. 2000).

rliFAt.ru (CCAI'lIALt OSM 11AMS
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LECTURES AND PRESENTATIONS (CONTINUED)

"Lessonsfront Market Competition in Healthcare: Love Everyone, Trust No One & Paddle Your Own
Canre," American College ofHealthcare Executives- 2000 Congress on Healthcare Management.
Chicago, IL (March 29, 2000).

"Developments in the Valuation ofHealthcare Service Businesses, ” Business Valuation
Association of Chicago. Chicago, IL (March 23, 2000).

"The Valuation ofHealthcare Entities in a Changing Regulatory and Reimbursement Environment, "
American Society of Appraisers- 18hAnnual Advanced Business Valuation Conference. New Orleans, LA
(October 29, 1999).

"Love Everyone, Trust No One, A Paddle Your Own Canoe, " Institute o f Certified Business Counselors -
Annual Meeting. Portland, OR (October 1, 1999).

"Healthcare Business and Industry Research and Its Application: The Internet and Other Sources, " CPA
Associates International— Medical Professionals Seminar. Denver, CO (August 17, 1999).

"doing Ambulatory: Development ofa Plan," Ambulatory Surgery Centers - Keys to Business Success,
FMR Communications, Ross & Hardies. Chicago, IL (October 13, 1998).

"PPMC Acquisitions o fPhysician Practices: Valuation and Consulting Issues, " Institute o f Certified
Business Counselors Annual Meeting. Tempe, AZ (September 18, 1998).

"PPMC Acquisitions o fPhysician Practices: Valuation and Consulting Issues, " CPA Associates
International, Medical Professionals Seminar. Atlanta, GA (August 17, 1998).

"The Valuation ofHealthcare Entities, " St. Louis Business Valuation Round Table, St. Louis. MO (1998).
"Focus Group I: Valuation ofMedical Practices, " Institute of Business Appraisers 1998 National
Conference: The Future ofBusiness Valuation. San Antonio, 1 X (1998).

"Developing Successful Management Services Organizations, " Hospital and Health Systems: Strategic
Options and Practical Guidance, sponsored by FMR Communications. Chicago, IL (November 4, 1997).
"Anatomy ofan MSO Gone Wrong- Stabilizing and Restructuring MSOs, "Advanced Financial and
Operational Strategies for Management Services Organizations & Physician Practice Management
Companies, sponsored by IBC USA Conferences. Chicago, IL (October 31, 1997).

"Historical Review, "2nd Annual PRN Leadership Retreat— Physician Resource Network. Elkhart Lake,
\VI (February 14-15, 1998).

"Implementation Phase - Report on Group Services, Human Resources—Central Business Office, * 2nd
Annual PRN Leadership Retreat— Physician Resource Network. Elkhart | ake. Wl (February 14-15, 1998).
"Managed Care ( ‘ontracting, "2nd Annual PRN Leadership Retreat— Physician Resource Network. Elkhart
Lake. WI (February 14-15.1998).

"FinancialReportand Budget /Proforma, “ 2nd Annual PRN Leadership Retreat— Physician Resource
Network. Elkhart Lake. W1 (February 14-15, 1998).

“Introduction to Strategic Plan. Part I, "and "Strategic Plan, Partil, " 2nd Annual PRN Leadership
Retreat— Physician Resource Network. Elkhart Lake, Wl (February 14-15, 1998).

"Valuations ofMedical Practices, " 1997 Medical Professional Seminar, sponsored by CPA Associates
International, Inc. Baltimore, M I) (August 18-19, 1997).

"Valuation ofPhysician Practices: A Workshopfor Physicians ond Practice Management ('ompanies, "
Practice Management Financing Partnership, sponsored by Global Business Research, | td. Philadelphia, PA
(July 23, 1997).

"Anatomy ofan MSO Gone Wrong, " American College of Ilealthcare Executives Congress on Ilealthcare
Management. Chicago, IL (March 4. 1997).

"Valuing a Medical Practice from a Physician ‘v Perspective, " National | itigation Support Services
Association Educational and Networking Conference. I'empe, AZ (January 23. 1997).

"How to he an Effective Board Member ("hairpcrson,” PRN Board of Managers ( hairperson Retreat.
Kohler, WI (January 18-19, 1997).

"Research/Data Sources A ('apitat Requirementsfor Radiology Network Development, " The Radiology
Business Management Association Midwest Conference. Minneapolis, MN (October 29-22, 1990).
"Valuation ofHealth ('are Entities - An Update, " paper presented at the Pittsburgh ( Iviptcrof the American
Society of Appraisers, Business Valuation Seminar. Pittsburgh, PA.

<!l M HICVI'Il VI.CONSI'l | VMS
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LECTURES AND PRESENTATIONS (CONTINUED)

" Valuation ofHealth Care Entities, in a Changing Regulatory and Reimbursement Environment,"" Clifton
Gunderson LLC, Valuation and Litigation Services Conference. Itasca, IL.

Acquisitions by Practice Management Companies (PM Cs) and Ilospital Companies in the Public Market,”
American Institute of Certified Public Accountants, New Orleans, LA (December4-5, 1996).

"Medical Practice Valuation, Operation and Sales," IBC 21MAnnual Meeting and Seminar (September 20,

1996).
"Did Marcus Welby Worry About Profitability?" LAWCO Healthcare Conference '96. Rochester, MN

(June 10-11, 1996).

"Hospital -Physician Affdiation/zIntegration//Acquisition: Developing a Plan and Agenda, "LAWCO
Healthcare Conference '96. Rochester, MN (June 10-11, 1996).

“The Anatomy of a Practice: Conducting a Management Assessment and Operational Review,”
LAWCO Healthcare Conference '96. Rochester, MN (June 10-11. 1996).

“Valuation ofHealth Care Entities in a Changing Regulatory and Reimbursement Environment, " North
Carolina Association ofCcrtified Public Accountants 1996 Health Care Industry Conference. Greenshoro,
NC (July 27-28, 1996).

"Practice Valuation Issues: What Healthcare Executives Must Know, "American College of Healthcare
Executives. Chicago, IL (March 10-14. 1996).

"Valuation o fPhysician Practices in a Changing Reimbursement and Regulatory Environment, " Global
Business Research. Miami, FL (January 24-26, 1996).

"Valuation ofa Medical Practice, " National CPA Healthcare, Advisors Association. Las Vcg,s, NV
(January 11-12, 1996).

"Introduction and BriefOverview ofCurrent Developments in the Health Care Fields" Developing a
llospital/Physician Integration/Affiliation Practice Acquisition Program. Ilealtli Capital Consultants (1 1CC).
Marriott New York Marquis, New York, NY (January 9. 1996).

“Identifying and Evaluating Potential Acquisitions and Affiliation Targets, " Developing a
Hospital/Physician Integration/Affiliation Practice Acquisition Program. Health Capital Consultants (I ICC).
Marriott New York Marquis. New York, NY (January 9, 1996).

"Marketing/Packaging Acquisitions and Affiliation Opportwu ies in Prospects” Developing a
[lospital/Physician Integration/Affiliation Practice Acquisition Progiam. Health Capital Consultants (I 1CC).
Marriott New York Marquis, New York. NY (January 9, 1996),

"Compensation Plans, " Developing a Hospital/Physician Integration/Affiliation Practice Acquisition Program,
[lealtli Capital Consultants (I ICC). Marriott New York Marquis, New York, NY (January 9, 1996).
"Misuse ofBusiness Valuation Methodology t rilical Solutions—Litigation Issues, " 1996 Conference.
Northbrook, IL (January 15, 1996).

"Yes, IVe Have No Bananas: Ihe Shocking Truth About the Market Approach,” Practice Valuation Study
Group (I'VSG). Charleston. SC (November 4. 1995),

"Issues in Valuing Health Cure Professional Practices, " Ohio Chapter o f the American Academy of
Matrimonial Lawyers. Columbus, Oil (October9.1995).

“Issues in Valuing Health Care Professional Practices in a Changing Reimbursement A Regulatory
Environment. " Business Valuation Association. Chicago. Il. (September 28, 1995).

"Valuation ofPhysician Practices in a (‘hanging Reimbursement C- Regulatory Environment, " Acquiring
and Integrating Physician Practices, sponsored by Global Business Research. Chicago, II.

(September 13-14, 1995),

"Risky Business The Valuation of Healthcare Entities in a (‘hanging Industry, " AICPA 1995 National
Conference on Divorce. Las Vegas, NV (June 14-16, 1995).

"Valuing Health ('are Professional Practices in a Changing Reimbursement A Regulatory Environment. ™
lllinois Society of CPAs, Chicago, IL (May 11. 1995).

"Trends and Developments in the Valuation o fHealth ('are Professional Practices in a ('hanging
Reimbursement A Regulatory Environment, " International Group of Accounting Firms (IGAF). Chicago, I

(May 9, 1995).
i lim iiiCvrirw fossil tanis
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LECTURES AND PRESENTATIONS (CONTINUED)

“Issues in Valuing Health Care Professional Practices in a Changing Reimbursement eft Regulatory
Environment," American Society of Appraisers, St. Louis Chapter. St. Louis. MO (March 15. 1995).
“The Emperor Has No Clothes—The Decline and Fall ofthe Excess Earnings Approach, ” Practice
Valuation Study Group (PVSG), New Orleans, LA (February 10, 1995).

"Issues in Valuing Health Care Professional Practices, " Effective Solutions Litigation Issues 1995
Conference. Northbrook, IL (January 16, 1995).

"Purchasing o fPhysician Practices, "National Association ofHealth Care Consultants (NAITICC), 1995
Joint Conference. Cincinnati, OH (1995).

"Valuation ofHealth Care Practices in a Changing Reimbursement Environment, " Colorado Society of
CPAs, 1994 Litigation Support Conference. Denver, CO (December 8, 1994).

"Trends & Developments in the Valuation ofHealth Care Entities, " Joint ASA/CICE V Conference. San
Diego, CA (November 4, 1994).

"Doing Business Across State Lines, " IBB A Conference. Nashville, TN (October 24, 1994),

"Trends & Developments in the Valuation ofHealth Care Professional Practices, " National CPA Health
Care Advisors Association, 1994 Services To Health Care Professionals Training Course. San Diego, CA
(July 29, 1994).

“Valuation ofHealthcare Practices in a Changing Reimbursement Environment, " AICPA 1994 National
Conference on Divorce. New Orleans, LA (June 7, 1994).

“Impact ofHealthcare Reform on the Valuation ofHealthcare Professional Practices, " Executive
Enterprises, Medical Mergers and Acquisitions Seminar. Dallas, TX (February 3, 1994).

"Valuation ofHealth Care Practices. " New York State Society of Certified Public Accountants
(NYSSCPA). Manhattan, NY (December 10, 1993).

"Legal it- Regulatory Impact an the Valuation A Sale o fHealthcare Practices, " Practice Valuation Study
Group (PVSG). Boston, MA (October I, 1993),

"The Impact ofHealthcare Reform on the Valuation ofHealthcare Professional Practices, " Nassau Chapter
ofNew York State Society of Certified, Public Accountants (NYSSCPA) Committee. (July 20, 1993).
"Valuation nfHealthcare Professional Practices,” ASA 1993 International Appraisal Conference. Seattle,
WA (June 29, 1993).

"Practice Management A Marketing,” Medical Society of the Stale of New York (MSSNY), State
University ofNew York, Ilealtli Science Center at Syracuse University Ilospital & St. Vincent's Medical
Centeron Staten Island. (June 5, 1993).

"Case Study— Valuation ofMedical Practices, " AICPA, 1993 National Conference on Divoiec. Las Vegas.
NV (June 1993).

"Planningfor Retirement, " Medical Society ofthe State o fNew York Conference. Syracuse, NY (1993).
"Valuation and Sale ofMedical Practices." International Business Brokers Association (IBBA)

Conference. Denver, CO (May 4, 1991).
“Business Valuation in a Changing International Environment," Ohio Society of CPAs Health Care

Conference. Columbus, O1 1.

QUOTATIONS AND CITATIONS

Monstcr.com. “How to Evaluate Your (‘ompany s Health Insurance (Bferings" (caroer-
advice,monster.com/sniniy-trends/l low-to-Evalunte-Your-Companys-I lcnlt/Llome.aspx) Accessed
November 1,2007.

llealthcare Corporate Finance News. “Institutional Funding Flows to Health Care" (August 2007).
Fairbanks Daily News-Mincr. “CON Process Not Helping Fairbanks Sfedical Costs” (October 15, 2006).
Outpatient Surgery Magazine. "What 's Your Surgery Center Worth'!" (August 2006),

Washington Policy Center "Failure ofGovernment Cam al Planning, Washington's Medical ("erii)icale of
Need Program " January 2006. (http://www.washingtonpolicy.Org/l lealthCare/PBBARNESCON.htm)
Chicago Hospital News. "Physician Agreements A Ventures Conference Produces Positive Results™ Vol. 3
- Issue 11 (January 2006), (www.chieagohospitalnews.com/current/default.asp?page=2&arliclelD 839)

OMKALMI ( AMIA, (ONSULTANIS
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QUOTATIONS AND CITATION (CONTINUED)

Eugene Weekly “CON Job, Hospital certificate of need process leaves out consumers” December 15, 2005,
(vww\v.eugenevveekly.com/2005/12/15/conlroversy.html)

Chicago Hospital News. “Conference To Help Physicians ‘Think Outside Box". * Vol. 3 Issue 8

(October 2005), (www.chicagohospitalnews.com/archives/dcfault.asp?page=I&articleFD=77

AM News. "Anticipation key to dealing with cashflow shortfalls. " August 22,2005. http://lwww.ama-
assn.org/amednews/site/free/bica0522.him

Workforce Insights. "In Bush's Encore, Employers Can Expect Friendly Courts, Help with Benefits Costs. *
August 21, 2005.

Doctor’s Digest. "Resolving Practice Dilemmas." July/Aug. 2005.

Surgicenteronline. "The Medicare B ill Aftermath: Surgical Hospitals Pick up the Pieces and Plan their
Strategy" (http://www.surgiccnteronline.com/arlicles/411 featl.html) accessed on Mar.15, 2005.

Today’s Surgiccntcr. "Improving Your ASC's Operational Bottom Line. " Mar. 2, 2005.

Physicians Practice. "Be Your Own Landlord? How to Decide Whether to Own Your Space. " Feb. 2005.
Workforce Insights. "In Bush's Encore, Employers Can Expect Friendly Courts, Help With Benefits Costs "
Veritude (vcritude.com/ResourceCenter/PrintFriendly.aspx?id=1 132 accessed Jan.29, 2005.

Modern Healthcare. "The Surge to Merge " 2005 Mergers and Acquisitions Report, Jan. 24, 2005, p. 20.
(www.inodernheallhcare.com/r>rinlwindow.cms?artieleFd=34891£pageTvne=article).

2005 Manager's Guide to Surgical Construction supplement to Outpatient Surgery. "Are CONs Making a
Comeback?" Jan. 2005, p. 118-121.

Shannon Pratt's Business Valuation Update. "IBA Conference Heats Up Las Vegas" Sept. 2004, p. 13.

St. Louis Business Journal. "Sisters ofMercy Launches S226 Million Technology Upgrade. " Aug. 20, 2004
(http://stlouis.bizjournals.com/stlouis/stories/2004/08/23/story3.html).

St. Louis Business Journal. “B.ICFights United Healthcare Over Coverage. " Aug. 20, 2004
(http://stlouis.bizjournals.com/stlouis/stories/2004/08/23/storyl.html).

St. Louis p"siness Journal. "Merit Tells Tenet No Dealon Forest Park Hospital. *July 2-8, 2004,

Health I.  ors. "Sharing Bad Financial News Cards on the Table." Jun. 2004.
http://www.healthleadcrs.com/survival/article/54S54/print accessed on June 19, 2004.

Dynamic Ingenuity Inc. “Ethics Reference Guidefor Expert Witnesses,"
http://www.ethicsreferenceguide.eom/pages/l/index.htin accessed on May 29,2004.

Health Leaders. "The Flu Bug. " May, 2004. p. 14-15.

http://www.healthleadcrs.com/magazine/feature |.php?contentid=54546&categoryid=! 5

Health Leaders. "A New Course." April, 2004. p. 15.
http://www,healthleaders.com/magazine/featurel.php7contentid 53816

Physicians Praclice.com. "To Lease or Buy: Planning Your Approach to Capital Investments, *
(hup://www.physicianspracticc.ei>m/index.cfm?method=paro»t&submethod=dctails&ariiclejd=487&r=p).
accessed March 13, 2004.

Healthcare Real Estate Insights. "Is Competition Healthy?" Vol.2, No.3 (March 2004) p. 13.

Healthcare Real Estate Insights. "Specialty Hospital Hiatus: Debate Rages on in Wake nfMoratorium.
March, 2004. (http://www.hreinsights.eom/l IREI%20sample%20issue.pdl)

Dermatology Business Management. “Is a Specialty Practice Rightfor You? " March 200 I. p. 7-16.

The Detroit News. "Tribe 'vM RIPlan Stirs Dispute, " February 26, 2004.
(http://www.dctncws.coin/2004/busincss/0402/26/h01-75019.htm ).

Baltimore Business Journal. "Certificate o fGreed?, " February 23, 2004,
(http://baltimore.bi/journals,com/bnltimore/stories/2004/02/23/1bcus I. litml),

Ilealtli Plan. "Getting Physical Yields More Benefits: HealthPartners Study Links Moderate Increase in
Exercise to Reduced Health (‘arc Costs, " January/February 2004. p. 32-35.

Denver Business Journal. "Specially Hospitals Drawing Attention from Stale Lawmakers,” January 19.
2004, (http:/filenver.hi/jouiiuils.com/denver/stories/20044J 1/19/story5.html).

Today's Surgicenler. "The Medicare BUIAftermath: Surgical Hospitals Pick Up the Pieces and Plan Their
Strategy, " Volume 3, issue | (January 2001) p. 21-28.

(hllp://www.surgiccnteronline.coin/articles/411 feat I.litml).
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QUOTATIONS AND CITATION (CONTINUED)

« The Business of Medical Practice. David Marcinko. MBA, Ed. Springer Publishing Company (2004) p.298.

« The Business of Medicine. ""Quick Tips, " Winter 2003. p. 2.

+ St. Louis Business Journal. "St. Paul, Travelers Merger Could Bring Premium Rise, " November
21-27,2003. (hUp://WA\W\v.bizjournals.com/sliouis/stories/2003/I 1/24/story5.html).

* Health Leaders. "Backing Away, " November 2003, p. 30-34.
(http://lwww.healthleaders.coin/magazine/print.php?contentid=49973).

« Health Leaders. "A Heavy Toll, " August 20, 2003. p. 36-39.
(http://www.heallhleadcrs.com/magazine/print.php?contentid=47290).

+ Health Leaders. "Late to the Party? " August 20, 2003. p. 72-73.
(http:/Avww.healthleaders.com/magazine/Drint.Dhn?conlentid=47260).

« Qutpatient Care Technology. "Certificales-of-Need, " February/March 2003, (v. .vw.opctonline.net),
accessed July 30, 2003.

« Health Leaders, "Balance Sheet Shuffle, " July 7, 2003
(www.healthleaders.com/magazinc/print.php?contcntid=46552).

« American Medical News. "Ripefor Refinancing: It's notjustfor Mortgages Anymaore, "June 29, 2003
(http:/lwww.ama-assn.org/sci-pubs/ainnews/pick 03/bisa0602.htni).

« U.S. 1 "Lifein the Fast Lane," June 11,2003 (161.58.97.168/200306/3061lit) Llitml).

« University of Utah. "Practice Valuation: A Tough Job to Tackle Alone," June 10, 2003
(http://www.nied.utah.edu/physref/ppd/financc/fin5.html). (also found on
www.sliands.org/professional/ppd/practicc/finance/valiiation.asp), accessed June 10, 2003.

« Kansas Citv Star. "St. Luke's Proposal Tests Missouri 'sCerlificate-of-Need Law, "
(www.kansascily.com/mld/Kansascity/business/589269.ntml) accessed on May 20, 2003.

« Portsmouth Herald. “Health Experts: Consumers Biggest Losets in Hospital Wars, " (December 9,2002)
(www .seacoastonliiie.com/2002news/12092002/maine/2289.html), accessed May 5, 2003.

« Portsmouth Hiraid. "Health Experts: Consumers Biggest Losers in Hospital Wars, "
(www.scacoaslonline.eom/2002news/12092002/maiiie/2289.html), accessed May 5, 2003.

« Birmingham Business Journal. "Playing Slate's CON Game, " December 23, 2002
(htin:/lwww .hiziournals.com/birmineham/.slories/2002/12/23/slorvl .Inm["?t=nrintahle).

« Foster's Sunday Citizen. "Hospitals'Motives Questioned in Questfor New Cancer Care Center, ”
(www .fostcrs.com/news2002/dec_02/dcc08_02/news/dol208b.asp), accessed December 10, 2002.

« Physicians Financial News. "Succession Plans Preserve Value ofPractice™ November 15, 2002.

* Monslcr.com. “Health Insurance Costs to Jump in 2003: Find Out W lial this MeansJor Benefit Plans, "
(content.salary.monster.com/articles/benefits/liealthcost2003/), accessed November 14,2002,

« Monster.com. “Get Savvy About Sectors, " (internet iiionster.com/articles/innection/), accessed
November 14, 2002.

« Monster.com. “Medical Information Regulations Create More Jobs, "
(technology.aol.monster.com/articles/hipaa/), accessed October 3, 2002.

« St Louis Business Journal, "Committee Reviews Changes for Oversight ofHospitals," Vol. 22, no. 3
(September 28-October 4, 2001) p. 30-31L.
(http:/Iwww.bizjouriials.eom/stiouis/stoiics/2001/10/01/focus3.htinr).

e |IS People.com. "Making the Most ofF-Recruitment, "
(http:/lwww.hspeople.com/archivcs/iicw.shiiefs/072902.asp), July 29,2002,

* Monster.com. "Healthcare Keeps on Booming, " (uww.healthcare.monslcr.com/a ticles/jobovcrview/),
accessed January 12, 2001. (also found on www.hspcoplc.coni/archives/Ncwshricfs/D72902.usp), accessed

July 29, 2002.
* RcgAlert. "Missouri Orders ojRulemaking Department ofHealth and Senior Services 19CSR60-

50," (May 1.2002).
+ Shannon Pratt's Business Valuation Update. "1ICC Moves O/fice: Key Valuation Professional Achieves

ASA Designation "(October2001) p. 22.
+ Shannon Pratt's Business Valuation Update. "'Valuation o fHealth Care Assets " (June, 2001) p.3.

(111 ALTII Capiiai.Cossui |AVIS

I'age 13 of 15


http://www.heal
http://www.heallhleadcrs.com/magazine/print.php?contentid=47290
http://www.healthleaders.com/magazinc/print
http://www.ama-assn.org/sci-pubs/ainnews/pick_03/bisa0602.htni
http://www.nied.utah.edu/physref/ppd/financc/fin5.html
http://www.sliands.org/professional/ppd/practicc/finance/valiiation.asp
http://www.kansascily.com/mld/Kansascity/business/589269.html
http://www.seacoastonliiie.com/2002news/12092002/maine/2289.html
http://www.scacoaslonline.eom/2002news/12092002/maiiie/2289.html
http://www.hiziournals.com/birmineham/.slories/2002/l2/23/slorvl
http://www.fostcrs.com/news2002/dec_02/dcc08_02/news/dol208b.asp
http://www.bizjouriials.eom/stiouis/stoiics/200l/l0/0l/focus3.htinr
http://www.hspeople.com/archivcs/iicw.shi
http://www.hspcoplc.coni/archivcs/Ncwsbricfs/D72902.usp

R obert tames cimasi,m ha,asa,cba,ava,cm &aa,cmp

QUOTATIONS AND CITATION (CONTINUED)

« The American Academy of Orthopedic Surgeons Bulletin. "Practices Use Hybrid Systems to Split Income:
Distribution Plan Promotes Vitality, Growth, Unity and Specialization,” Vol. 49, no. 2 (April 2001).

+ Physicians Practice, Inc. - Syndicated Content Package. * Valuation: One Job Not to Tackle Alone, "
[Available as 0f3/19/01 through MedChi: (www.medchi.org/Pearls/value.lvm)).

« iVlonster.com. “Healthcare Consulting: Play the Niches,"
(www.conlent.talentmarkct.com/contractor/freeagentgiiide/managingyourbusiness/aliveandwcll/) accessed

January 17,2001,
« Physician's Practice Digest. "Dollars and Sense: The Keys to Performing a Medical Practice Valuation, "

Vol. 11, no. 1 (January/February, 2001), p. 39-40.

« The American Academy ofQrthopedic Surgeons Bulletin. "Doctors Eye MBA to Compete, Some Say
Business Degree is Worthwhile; Others Disagree, " Vol. 48, no. 6 (December 2000).

« F.content. "Business Connection; Industry Informationfrom Consulting Finns, " (August 2000).

« The American Academy of Orthopedic Surgeons Bulletin. "Sell Your Practicefor Premium Price, " Vol.
48, no. 3 (June 2000).

« WchMD. "Another St. Louis-Area Hospital to Close: Experts Cite Industry-Wide Financial Pressures, "
Health St. Louis (stlouis.webmd.com) accessed on April 26, 2000.

« Appraisal Journal. "A Guide to Consulting Servicesfor Emerging Ilealthcare Organizations " |book review)

Vol. CS, issue 2 (April 1.2000).

St. Louis Business Journal. "Premier Care Bools Up to Help Doctors Do Billing, " (August 9, 1999) p. 12.

The American Academy of Orthopedic Surgeons Bulletin. "Selling a Practice, " Vol. 47, no. 2 (April 1999).

Milwaukee Journal Sentinel. "Doctors Group Loses ER Contract,” (March 11, 1999), p. ID, 3D.

The Green Bav News Chronicle. "Emergency Physicians Bootedfrom Hospitals, " (March 4. 1999).

Green Bav Press-Gazette. "Doctors, Hospitals Square O £” (March 4, 1999).

Green Bav Press-Gazette. "Competition in Health-Care Field Heating Up, " (March 3, 1999).

Between Rounds. "Planningfor Managed Cure Retirement, " (February/March, 1999) p. 9-10, 12-13.

Green Bav Press-Gazette. "Managed Health Care About to Get Checkup,” (January 19, 1999).

Green Bav Press-Gazette. "Competition Can Lead to Duplication, " (January 1S, 1999).

Physician's Managed Care Success Manual: Strategic Options. Alliances, and Contracting Issues. Scott

Becker, JD, CPA. Moshy (1999) p. 52.

Modem Healthcare. "Changing Partners, " Vol. 28, no. 49 (December 7, 1998), p. 28.

Green Bav Press-Gazette. "Fourth Hospitalin the Worksfor Green Bay?" (November 18, 1998).

Green Bav Press-Gazette. "Bay Care Expanding Services, "(November 16, 1998).

Green Bav Press-Gazette. "Bay Care Health System Faces Desertions, " (November 16. 1998).

Green Bav Press-Gazette. "Health System Faces Desertions, " (November 16, 1998).

Green Bav Press-Gazette. "Buy Care, Aurora Plan Health Care Partnership, " (November 9. 1998).

Shannon Pratt's Business Valuation Update. "Acquisitions/Physicians Practices, Valuations A Consulting

Services, "Vol. 4, no 11(November 1998).

« llandbook ofHealth Administration and Policy. Anne Osborne Kilpatrick Ed., James A. Johnson Ed.

Marcel Dekker, Inc. (October I, 1998) p. 330.

Green Bav Press-Gazette. "Health Care Groups Change with Time, " (June 30, 1998).

Green Bav Press-Gazette. "Planned Clinic Sparks Debate, " (June 30, 1998).

Green Bav Press-Gazette. "Managed Health Care May Lead to Duplication, " (June 30, 1998).

Green Bav Press-Gazette. "Surgical Center Opposed Two Local Hospitals, " (June 30, 1998).

Green Bay Press-Gazette. "Expansion Projects Aim to Improve Patient Care, " (March 28. 1998).

Milwaukee Journal Sentinel, "Green Bay Physicians to Build." (July 12, 1997).

Medical Economics. "Physician Practice-Managcment (‘ompanv Buyouts: Is Taking the Leap Worth the

Risk?" Vol. 74, no. 9 (April 28. 1997) p. 106+,

« Modern Healthcare. "Fixing Management Service Organizations. " Vol. 27, no. 8 (February 24, 1997) p. 49,

« Integrated Community Healthcare: Next Generation Strategies for Developing Provider Networks.
Christopher J. Evans, CI IE etal, (The I1I'MA Ilealthcare Financial Management Series,) Healthcare
Financial Managers Association (ILFMA), (1997) p. 66-67, 70-71, 89.92-93. 131-132.
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QUOTATIONS ANI) CITATION (CONTINUED)

Medical Economics. "Do YouNeed a Broker to Help Sell Your Practice? " Vol. 73, no. 18 (September 23,

1996) p.124+.
Medical Economics. "Your Broker May Represent Both Sides ofthe Deal, " Vol. 73, no. 18

(September 23, 1996) p. 130.

American Medical News. "Caveat Vendor (Sellers Beware!), " Vol. 39, No. 24 (June 24, 1996) p. 13-16.
Developing & Managing Physician Networks. "Negotiating a Compensation Package When Selling a
Physician Practice, " Vol. I, no. 6 (March 1996) p. 1+.

Medical Economics. "Getting the BestDeal When You Sell Your Practice/Do Stark Rules Inhibit Sales to
Hospitals?™ Vol. 73, no. 2 (January 29, 1996) p. 32+.

Exempt Organization: Technical Instruction Program for FY 1996. "Valuation ofMedical Practices, "
Charles F. Kaiser and Amy Henchey Department ofthe Treasury, Internal Revenue Service ATraining 4277-
048 (7-95) TPDS S4699Z) p. 419-420.

Jenks Healthcare Business Report. "Healthcare Leaders are Positive on 1996 Outlook; More Consolidation
is Expected, " Vol. 6, no. 6 (December 24, 1995) p. 1+.

MedCal Economics. "Should YouMerge or Sell—or Do Nothing? " Vol. 72, no. 23 (December 11,1995)

p. 'T 54,

American Medical News. "Leave Yourselfan Out, " Vol. 38. no. 26 (July 17, 1995) p. 12+.

Certified Business Counselor. "Capital Formationfor Small Business: Impact ofSBA Lending U.S.Senate
Small Business Committee Field Hearing, Senator Kit Bond, " (May/June 1995).

American Medical News. "The Urge to Merge, " Vol. 38, no. 14 (April 10. 1995) p. 1+,

American Medical News. "Growing the Value ofYour Practice, " Vol.37, ii 21 (June 27, 1994) p.25+
Medical Staff Briefing. "What Happens to Physicians When Hospitals Merge, Consolidate, and Acquire?"
Vol. 4, no. 2 (February, 1994) p. 1+.

New York Slate Medical News. "Viewpoints, " Vol. 5, no. 8 (January, 1992) p. 10.

Physicians Financial News. "Looking To Grow? Doctor's Squeezed by Credit Crunch, " Vol. 9, no. 12
(June 30, 1991) p. ]J+.

New' York State Medical News. "Viewpoints, " Vol. 5, no. | (June, 1991) p. 8,
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ASHNHA Comments on CS for House Bill 337 (HES Version 'N')
Prepared by: Rod Befit, President/CEO ¢ April 4, 2008

L Sectional Overview: Recommendation

m Section 1- Legislative Findings & Intent SUPPORT
Section 2 - Statewide Health Plan SUPPORT
Section 3- Re-define "expenditure” OPPOSE
Section 4 - Define "health care facility" & Repeal CON OPPOSE
Section 5- Add new definitions AMEND
Section 6 - Health Care Information Office & Reporting AMEND

* Section 7 - Establish Commission AMEND

* Section 8- CON Repeal Transition Steps OPPOSE

m Section 10- CON Study SUPPORT

m  Section 11 - Effective Date for Section 9 OPPOSE

m  Section 12 - Mandatory Reporting Effective Date SUPPORT

11 Sectional Analysis:

Section | -Findings & Inlenl: SUPPORT
ASLINI JAmembers agree with the policy statement expressed in this Section.

Section 2-Statewide Health Plan SUPPORT
ASHNHA members support the creation and regular updating of a statewide health plan.

Section 3-Re-define Expenditure o . OPPOSE _ _
This is a new section mod /ing the definition currently being used to determine which projects

exceed the dollar threshold that would trigger a CON review. This new language is unclear to
ASHNHA members as to how it would improve or clarify projects under review by the department.
In addition this new language only includes equipment when computing project costs. Current law
includes both equipment and property related costs. Current language is recommended over this

new proposed language.

Section 4-Define "Health Care Facility" & Partial Repeal of CON: OPPOSE

This Section would repeal CON in municipalities or boroughs with populations over 60,000 persons
not including recipients of public health care who are military or Indian Ilealtli Service covered. Ihe
effect of this language would be to effectively repeal CON in Mat-Su, Anchorage and bairbanks.
Repeal of CON would be detrimental to Alaska consumers, not helpful.

IB337 is being pitched as a way to increase competition and decrease costs, but it would have the
exact opposite effect. As stated recently in a St Louis editorial, the fact that repeal of CON does not

increase competition and lower costs is often *counler-inuitice."

The editorial goes on It) note that "lwisconsin and ohio both did away with their CON  rcipiirenwts. Hut

the promised savingsfoiled to materialize. What come instead wes.
B 26 new hospitals were built when Ohio"s CON low was repealed.
e S2 new multi-million dollarMR 1 and CT scan centers were opened.

Alaska State Hospital & Nursing Home Association, 426 Main St., Juneau, AK 99801 (907) 586-1790 1



ASHNHA Comments on CS or House Bill 337 (HES Version 'NO
Prepared by: Rod Betit, President/CEO « April 4, 2008

B The number of open heart surgeries performed in the state jumped by 38 percent. Many mere
Judgment alls, done at the discretion of doctors who otherwise would opt for a more conservative

approach than surgery.
B When Pennsylvania®s CON law was repealed, Ihe number ofMR I machines jumpedfrom 7S 1o 187

and capacity at cardiac catheterization labs jumped by 90 peroent.

“All that new equipment and expertise has to be paid for somehow. A 2001 study by Chrysler, Ford and
General Motors shows theeffact.  The study examined health costs over several years in eight slates, including
Missouri. Hfound that aosts were 11 to 39 percent lower in slates with CON requirements than in those
without it

"In a landmark study, Dartmouth University researchersfound that Medicare pays twice as much per patient
in Miami as itdoes in Minneapolis. The difference largely s because Florida patients are more likely to be
referred to medical specialists, where they often are given expensive tests and admitted to hospitals.

"'Put the patients in Miami don™t Iive longer or have a belter quality of life than those in Minneapolis. A more
recent Dartmouth study found that patients in cities where health spending was highest actually died sooner

than those where itwas lover."

Alaska would be taking a huge risk by enacting any repeal of CON absent empirical data that
increased competition and lower costs would actually come about. That data does not exist at the
present time. The most likely impact of repealing CON would be to further erode community
hospitals financial ability to provide needed medical services to everyone, including those who

cannot pay.

The amount of bad Debt that hit Alaska's hospitals increased by 55% between 2006 and 2007,
Nationally during this same period Bad Debt increased 14.1% Repeal of CON would reduce
hospitals revenue from more profitable service areas that are used to offset part of this growing Bad
Debt problem, and to fund the 24/7 areas of medical care like Emergency Departments.

Section 5 - Add New Definitions: AMEND

Some of the proposed definitions are helpful (#1112, 14 15 & 16) while two are not, #43dealing with
IDTFs versus a practice with imaging equipment and #A7 which attempts to define a "physician

office".
Definition #A3should be replaced with language from 1IB 345 that clarifies when imaging equipment
purchased for a physician's office is exempt from CON review. Adding this language in place of

definition A3 would also eliminate 80% of the lawsuits and appeals currently before the State on
imaging CON decisions that the Department of lleallh & Social Services has made in the last two

years.

Alaska State Hospital & Nursing Home* Association, *12G Mam St.. Juneau, AK 99801 (907) 586-1790 2



ASHNHA Comments on CS for House Bill 337 (HES Version 'N")
Prepared by: Rod Betit, President/CEQO « April 4, 2008

Definition #17should be deleted in its entirety as there is no useful purpose for attempting to define
what is or is not a physician office. Physician offices have always been exempt from CON in Alaska
and this proposed definition would simply create interpretive complexity to an area that is already

very clear.

Section 6-Health Care Information Office & Mandatory Reporting ~ AMEND

ASHNHA members strongly support efforts to provide consumers with better information to guide
their health care purchases but there are several amendments which are important to make to this
Section. Specificallyz

m Replace language on lines 12 & 13 page Swith new language that reads (1) information
about health care services, price, and quality to aid consumers in making health care
decisions; and"

m Add language on line 22 page 5 after the word ‘information' "with the health care
facility".

m Add gfter ‘and"' on line 1, page 7, a new #A1 that reads "(12) a list of physicians who accept
patients with Medicare coverage;" Renumber accordingly.

m Replace language on lines 12 - 14 page 7with new language that reads "(1) information
on costs to and hills payable by the consumer for health care services that include hoth
facility and physician components of care.

m Add new E and i: after line 27, page 8that add requirement for pharmacies and physicians
to report. It is critical that pharmacy and physician information be part of the data base
that consumers have access to in making health care decisions. New language to add:

» "(E) alicensed pharmacy; and
* "(E) a physician's office.

Section 7-Establish Health Care Commission: AMEND
ASIINI IA strongly supports creation of a I lealtli Care Commission. While there are several different

membership structures being proposed in different legislation, it is important that a Commission of
some structure is created.

It is important to note also that in this 11ES version of |1B 337, the responsibilities of the Commission
have been diluted to simply review and advise the Department on health care information reporting
rather than "approving” the process (see line 9 on page 11). ASHNHA strongly recommends
amending this section to give the Commission authority lo define the reporting requirements for each
health care category. The Commission is the more appropriate body for determining what is most
useful to consumers in weighing health care decisions that must be made.

Section 8-CON Repeal Transition Steps: OPPOSE
ASI INI'IA's members do not support any repeal of CON and therefore believe this section should be

deleted.

Alaska State Hospital & Nursing Home Association, *126 Main St., Juneau, AK 99001 (907) 586-1790 3
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Section 9- CON Transition Regulations: OPPOSE

ASHNHA's members do not support any repeal of CON and therefore believe this section should be
deleted.

Section 10-C O N Study: SUPPORT

ASHNHA strongly supports completion of an Alaska specific CON Study to address the question of
what impact CON repeal would have in Alaska. Future debate of this topic would be enhanced by
identification of any data unique to Alaska that might shed light on any positive or negative impacts
that the Alaska CON process has had on consumer access and cost for health care services.

Section 11 - Effective Pate for Section 9: OPPOSE

ASHNHA's members do not support any repeal of CON and therefore believe this section should be
deleted.

Section 12- Mandatory Reporting Date: AMEND

This HES version of HB 337 continues to have a July 1 2008 effective date for reporting information.
Even with a staggered implementation of this provision for different health care provider types, it is
unrealistic to expect that the Department can actually begin receiving and posting reported

information prior to July 1 2000,

Thank you for the opportunity to testify and express ASHNHA's members' opinions about this
legislation.

Alaska State Hospital & Nursing Home Association, '126 Main St., Juneau, AK 99801 (907) 586-1790 4
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Good afternoon. | appreciate the invitation to the Antitrust Division of the U.S,
Department of Justice to share our views on the impact of Certificate of Need (“CON”) laws on

healthcare markets.

, MB.n.ame is Joseph Miller. |am the Assistant Chief of the Litigation 1Section of the
Antitrust Division. The Litigation | Section enforces the intitrust laws in awide variety of
industries, including healthcare markets. Our attorneys confer closely with a I,arqe team of
economists holding doctorates in the stud% of markets and their performance, including a number
with specialization'in the performance of healthcare markets. We also confer closely with the
attorneys and economists at the Federal Trade Commission, who have dedicated time to the study

of healthcare markets.

The Antitrust Division and the FTC have investigated and litigated antitrust cases in
markets across the country involving hospitals, physicians, ambulatory surgery centers, stand-
alone radiology programs, medical equipment, pharmaceuticals and other healthcare products,
Through that Work we have developed a substantial understanding of the competitive forces that
drive innovation in and contain the costs of healthcare. We regularly issue informal advisory
letters on the application of the antitrust laws to healthcare markets, and periodically issue réports
and general guidance to the healthcare community. For example, in 2003, we conducted 27 days
of hearings on competition and policy concerns in the healthcare industry, heard from
a?prommately 250 panelists, elicited 62 written submissions, and generated almost 6,000 pages
oftranscripts:1 As a result of that cflbit. we published an extensive report, entitled improving

Health Care: A Dose ofCompetition, Il JU|y 2004,

} Scope nf Remarks

The Antitrust Division's experience and expertise has taught us that Certificate of Need
|laws pose a substantial threat to the efficient performance of healthcare markets. By their very
nature, CON laws create harriers to entry and expansion and thus restrict free and open

~1This paper draws significantly from testimony delivered on behalf of the Antitrust
Division to the General Assembly and Senate of the State of Georgia on February 23,2007

1 ThIS extensive hearing record I largely available at
http://www.fic.gov/bcyiiealthcarc/rescarch/hcalthcarcliiMring.htm.
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competition. They undercut consumer choice, weaken markets” ability to contain healthcare
costs, and stifie innovation.

We have examined historical and current arguments lor CON laws, and conclude that
such arguments provide no economic justification for depriving consumers’ of the benefits of
free markets. To the extent that CONS are used to further non-economic goals, they impose
substantial costs. Such goals, purportedly furthered through CON laws, can be more efficiently
achieved through other mechanisms. We hope you will carefully consider the substantial costs
that CON laws impose on consumers as you evaluate whether to eliminate those laws in Alaska.

| do not testify today to discuss il ¢ details of the legislation you are considering. |am,
however, generally familiar with the issues before you and recognize them as issues that CON
laws present in other states and other markets. MP{ remarks, accordingly, will focus on the
impact of and justifications for CON laws generally

It is not the Antitrust Division’s intent to “favor any particular procompetitive
orgzamzanon or structure of health care delivery over otherforms that consumers may desire.
Rather, [our] goal is to ensure acompetitive marketplace in which consumers will have the
benefit of high quality, cost-effective health care and awide range of choices .. .”3 Our overall
mission is to preserve and promote economic competition rather than to preserve any particular

marketplace rival or group of rivals.
Il.  Importance of Competition and the Harm Caused by Regulatory Barriers to Entry

A, The Benefits of Competition in Healthcare

Our concerns about the harm from CON laws are informed by one fundamental principle:
market forcesmFrove the quality and lower the costs of healthcare services. They drive
innovation and ultimately lead to the delivery of better healthcare. Government intervention can
undermine market forces to the detriment of healthcare consumers.

~Inour antitrust investigations we often hear the argument that healthcare is “different”

ami therefore competition principles do not appI?/ to the provision of healthcare services. The
ﬁroposmon that competition cannot work in healthcare is simply not true. Engineers and lawyers

ave made similar arquments that competition does not work in their industries and, in fact
undermined other social goods advanced by their professions. Such arguments have been
rejected by the courts, an 8 vatc restraintS on competition have long been condemned.4 Indeed
at least since the Supreme Court's seminal 1943 decision in a case brought by the Department of
Justice against the American Medical Association, competition has played a critical role in

J Statements of Antitrust enforcement Policy in Health Care, August 1996, Introduction,
pg. 3(available at: httpv/w.vw.usdoj gov/atr/puhlic/quidelines/1791 htm).

4 p.i.e. I’ Superior Court Trial Lawyers Ass n, 493 11S 411(1990); Na’ionat Society of
Professional Tngincrrs V. U.S., 435 U.S. 679 (1978).



shaping the delivery of healthcare in this country.5 The Antitrust Division and the Federal Trade
Commission have worked diligently to make sure that private barriers to that competition do not

arise.

During our extensive healthcare hearings in 2003 we obtained substantial evidence
generally about the role of competition in our healthcare dclivety system and reached the
conclusion that vigorous competition amonq healthcare,Prowders “promotes the delivery of high-
quality, cost-effective healthcare.” Specifically, competition results in lower prices and Droader
access to health care and health insurance, while non-price competition can promote higher

quality.0

, This finding is not new. We saw in the 1990s the growth of managed care and the impact
it had on the cost and availability of insurance. Competition among and between hospitals and
th$|C|ans intensified with the development of managed care organizations. In addition to.
putting pressure on costs, ,mana%;ed care plans have pressured providers to use shorter hospital
staP/s and to offer alternative outpatient treatments, This evolution in health care purchasing led
to fower costs and increased choice without sacrificing quality. Moreover, lower costs and
improved efficiency made health insurance more affordable and available.

Competition also helped bring lo consumers important innovations in healthcare
technology. For example, health plan demand for lower costs and “patient demand for a non-
institutional, fnendlgl convenient setting for their surgical care” drove the growth of Ambulatory
Surgery Centers (A Csz - Ambulatory surgery" centers offered patients more “convenient
locations, shorter wait time, and lower coinsurance than a hospital department.”8 Important to
the success of these competitive forces in improving the delivery of care to consumers was the
availabilit oftechnolqgmal advances, such as endoscopic suagery and advanced anesthetic
agents.9 Thus, competition harnessed this new technology and brought it to consumers in the
lower cost, more convenient settm&of ambulatory surgery centers. The impact on traditional
general acute care hospitals led to those hospitals responding to the competition by delivering
more care, in a belter manner, in an outpatient setting, both at their own campuses and at
ambulatory surgery centers in which *hey invested.

Mnerican Medical Association V. U.S.,.317 U.S. 519, 529 (1943)

0 Improving Health Care: A Dose ofCompetition, ch. 3§ VIII and Executive Summary
at 4 (July 2004) ava||l§ble a http://www.ftc.gov/reports/heallhcare/040723healthcarcrpt.pdf. ¢a

Dose ofCompetition ).
2 1d., Ch. 3at 25.

8 Medicare Parment Advisory Comtuitions (McdPAC), Report to the Congress:

Medicare Payment Policy § 2F, at 140(2003), available at ,
http://www.niedpac.gov/publicalions/congrcssional reports/Mat0O3 Entire report.paf.

9 A Dose of Competition, at ch. 3at 24

3


http://www.ftc.gov/reports/heallhcare/040723healthcarcrpt.pdf
http://www.niedpac.gov/publicalions/congrcssional

This type of competitive success story has occurred again and again in healthcare in the
area of pharmaceuticals, urgent care centers, and elective surgeries such as Lasik procedures, to
name lUSt a few. Without private or governmental impediments to their performance, we can
expect healthcare markets to continue to deliver these benefits.

0 CON Laws Create Barriers to Beneficial Competition

~ CON laws are a classic government-erected barrier to entry, and by their nature are an
impediment to the proper functioning of the market process. Accordingly, in A pose of
competition, the Federal Trade Commission and we urged the states to rethink their CON laws.D

1. Original Cost-Conlrol Reasons For CON Laws No Longer Apply

We made that recommendation in part because the original reason for the adoption of
CON laws is no longer valid. Many CON J)rograms trace their origin lo a repealed federal
mandate, the National Health Planning and Resources Development Act of 1974, which offered
incentives for states to implement CON programs. At the time, the federal qovernm_ent and
private insurance reimbursed healthcare charges predominantly on a ‘cost-plus” basis, which
provided incentives for over-investment. The hope was that CON laws would provide a

counterweight against that skewed incentive.

In considering this historicaléustjfication for CON laws, we need to keeP Clear that a
number of other arguments made today in support of CON laws were not part ol the rationale lor

their original adoption -
* CON laws were not adopted as a means of cross-subsidizing care;

* CON laws were not adopted in order to have centralized planning of the
location and nature of healthcare facilities; and,

CON laws were not adopted to protect the health and safety of the
population from poor quality medicine.

Instead, CON laws were adopted because excessive capital investments, spurred by the then-
current cost-plus method of reimbursement, were driving up healthcare costs. There was concern
that, because patients are usually not price-sensitive, providers engaged in a "medical arms race"
by unnecessarily expanding their services to offer the perceived highest quality services."

~ CON laws appear to have failed in their intended purpose of containing costs. Several
studies have examined the effectiveness of CONs in controlling costs, The empirical evidence

DA pose o) competition, lixecutive Summary at 2.

11 A Dose of Competition, Ch. S 0g. 12
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on the economic effects of CON programs has dem mstrated near-universal agreement among
health economists that CON laws were unsuccessfv Iin containing healthcare costs.2

In addition to the fact that CON laws have | cen ineffective in serving their original
Purpose, CON laws should be reexamined because the reimbursement methodologies that may in
heory have justified them initially have chan%]ed s gnificantly since the 1970s. The federal,
aovernment no longer reimburses on acost—E ush.sis. In (Congress repealed the National
ealth Planning and Resources DeveIoEmen Act | f 1974 Adaitionally, health plans and other
purchasers routinely bargam with healthcare prov ders over prices, Essentially, government
regulations have changed in away that eliminates the original justification for CON urogram.,.B

2. Protecting Revenues of It cumbcnts Does Not Justify CON Laws

Incumbent hospitals often argue that they should be protected a?a[r “additional
competition so that they can continue to cross-su' tsidizc care provided toi  Hired or under-
insured patients. Under this rationale, CON law would impede the en,tr?/m such healthcare
providers as independent ambulatory surgery cen ers, free-standing radm,ogy or radiation-therany
providers, smgzle— or multi-specialty physician-ov, ned hospitals, because if these new competitors
were to enter the marketplace, community hospiti Is could not continue to exploit their existing
market power over consumers. Put anotfier way, vithout CON laws, we would see new, higher-
quah%, low cost providers in the marketplace, wl ich would ,out competitive pressure on
incumbent providers, and deprive them of revenu s they could put to a charitable use. X

_ We fully appreciate the Iaudatory_goal of| roviding sufficient funding for communlt}/
hospitals so that these hospitals can provide healtl care services to those who cannot afford them
and for whom government payments are cither un ivailablc or too little to cover the cost of care.
But, we also want to make clear that the use of go /cmmcent banders to entry to fund indigent care
has costs. There are more efficient ways to accoir plish this goal without iricurring the costs of
impeding the proper functioning of health care ma 'kcts. Essentially, by protecting incumbent
hospitals from competition, CON laws allow dom nant hospitals to tax consumers through the
exercise of market power in order to pursue the ch iritable goal of providing care to other, less
fortunate consumers. Inusing t'  amding mcchai ism, however, the CON"laws may do more

harm than good.

D David S. Sallwver, Re%ulation of Prices ai d Investment in Hospital in the United
States, in 1B Handbook of Health Econamics, 1489-"0(A.J. Culycr & J.P. Ncwhouse cds., 2000)
(“there is little evidence that f 1970's era] investment tontrols reduced the rate of cost growth.”)

"4 pose oj Competition d 0. 10

BNote the irony of this argument: What started us laws intended to control costs have
become laws intended to inflate costs. Proponents of C ON laws now would use these barriers to
entry to stitle comﬁetmon, protect incumbent market pn ver, frustrate consumer choice, and keep

prices and profits high.



~ First, CON laws ha!in the consumers who would have chosen alternative, lower priced,
higher quality, or more convenient sources of care.

Second, CON_laws impose that cost without ang clear evidence that other desired social
goals are advanced. The evidence to date indicates that new competition does not undercut
community hospitals’ ability to fulfill charitable missions. Recently the federal %overnment
studied just this issue in connection with the emergence of single-specialty hospitals around the
country. The study found that, for several reasons, specialty hospitals did not undercut the
financial V|ab|_I|tY of lival community hospitals.b One substantial reason for this was that
specialty hospitals generally locate in areas that have above average population growth. Thus,
they are competmﬁ1 for anew and growing patient population, notjust siphoning off the existing

customer base of the community hospitals.

~ Third, new competition can force community hospitals to improve their performance. In
studying the effect of sin I_e—sgeqalty hospitals, MedPAC, found that the community hospitals
responded to the competition by improving efficiency, adjustin the|r_p_r|cm?, and éxpanding
profitable lines of business. Community hospitals encouraged physicians fo perform
procedures on the hospital campus by develop!n% centers of excellence and bwldmg physician
offices on campus. 7Overall, community hospitals affected b)ﬁspemally hospital entry =
maintained profit margins in line with national averages. Rather than undercuttln(t; community
hospitals, new entry drives them to do a betterjob. Thus, in addition to the harm fo the
consumers who would have chosen the new healthcare provider, CON laws harm society in
eneral by depriving it of the increased efficiency that competition would have brought to the

gealth care market.

3 CON Laws Impose Other Costs And May Facilitate Anti-Competitive
Behavior

CON laws apPear to raise a particularly substantial barrier to entry and expansion of
competitors because they create an opportunity for existing competitors to exploit procedural

B Report to the Con%ress: Physician-Owned Specialty Ilospitals Revisited, pg. 21-25
August 2006), available at http://www.medpac.gov/publicalions/congressional _ reports/
ug06_specialtyhospilal_mandatcd_rcport.pdf. ?"MedPAC 2000Repprtf‘3 (concluding that

physician-owned specially hospitals admit a lower proportion of Medicaid patients)

B Other studies have found that the presence of for-profit competitors leads to increased

efficiency at nonprofit hospitals. Kessler, 1), and McClellan M,, “The Effects ot Hospital
Ownership on Medical Productivity," RAND Journal of Economics 33 (3), —%—%FMZ).

T Greenwald, L. et al., "Specialty Versus Community Hospitals: Referrals, Quality, and
Community Bengfits," Heartn affairs 25, 10. | (2006?; 116-117. see atso Stensinnd J and
Winter A., Do Physician-Owned Cardiac Ilospitals Increase Utilization?" Hearth affairs 25 N0
1(200(). 128 %some community hospitals have responded to the presence of specially hospitals
by recruiting physicians and adding new cardiac catheterization labs).
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opportunities to thwart or delay new competition. Such behavior, commonly called “rent
seeking” conduct, is a well-recognized consequence of regulatory intervention in the market. B
Essentially, an existing competitor uses the hearing and ippeals process to cause substantial
delays, leading both the emstmq competitor and the new entrant to divert significant funds away
from dehvermg healthcare and to spend them on legal fees, consulting fees, and lobbying efforts.
Moreover, much of this conduct, even if exclusionary and anticompetitive, is unlikely to'be
subject to legal challenge as a violation of the antitrust laws because it involves petitioning of the
state government by the existing competitor.® Indeed, during our hearmgs, Wwe received
evidence of the ywdesPread recognition that existing competitors use the CON process “lo
forestall competitors from entering an incumbent’s market.”2

~ We have found that existin? competitors, at times with the encouragement or
acquiescence of state officials, go further and enter into agreements not required by the CON
laws but nonetheless facilitated by them. Two examples arise from West Virginia, and a third

comes from Vermont.

In the first West Virginia case, we found that a Charleston, West V|r?|n|a hospital used
the threat of ohjection during the CON process, and the potential ensuing delay and cost, to
induce a hospital seeking a certificate of need for an open heart surgery program not to apply for
it at the location that would have well served Charleston consumers and provided greater
competition for their business. Instead, the Charleston hospital successfully prevented the
P053|b|l|ty of this competing open heart ﬁrogram. The state authorities never had the o Bortumty
0 decide whether under the CON laws that Second program would have been approved because

of the unlawful agreement among the hospitals.

In the second West Virginia case, two closely competing hospitals decided to allocate
healthcare services hetween themselves.2 The informal ur?mg of state CON officials led them

to agree unlawfully that only the one hospital would apply for an open heart program and onlg
the other would apply to provide cancer sendees. Again, the stale took no official action an
consumers were deprived of the potential competition between these hospitals.

IS Joskow, Paul and Rose, Nancy, "The Effects of Economic Re?ulation " Handbook of
Industrial Organization, vol. 2, Sclunalensec and \M”jy, ed Amsterdam: Noitlil 0] and, 1989

B Eastern Rail. Pres. Conf V. Noorr Motor Brgt., Inc., 5 U.S. 127 (1961)

D A Dose ofcorpetition, Executive Summary at 22

y.l U.S. V. Charleston Area Medical Center, Irc., Civil Action 2:06 0001 (SDWV&
2000) (available at: http://www.usacj.gov/atr/cascs/1214400/214477 htm).

21 US. V MinefieldRegional Medical Center, Irc., 2006°2 Trade Cases 74916 (S|)

W.Va. 2005).
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, A third example comes from the State of Vermont. There, home health agencies entered
into territorial market allocations, again under cover of the state regulatory program, to give each
other exclusive %eograph[c markets. 2 That state’s CON laws prevented competitive entry, which
normally might have disciplined such cartel behavior, We found that Vermant consumers were
paying higher prices than were consumers in states where home health agencies competed against

each other.

. We have learned from these matters and others that CON laws have the potential to
impede competition in ways well beyond what is intended by their supporters.

1. Conclusion

My remarks are intended to convey to you our belief that CON laws impose substantial
costs on consumers and healthcare markets. In light of these costs, the Antitrust Division
believes that Alaska should carefully consider whether on balance its CON laws do more harm
than good. Let me close by encouraging you not to accept without careful scrutiny claims that
elimination of CON laws will visit significant harm on your state.

Thank you again for the opportunity to discuss our views on how CON laws affect
competition and consumers in healthcare. Twould be happy to take your questions.

~ mDepartment of Justice Statement on the Closing of the Vermont Ilome Ilealtli
Investigation, (Nov. 23, 2005) (available at: http://www.usdoj.jov/atr/public/press _ releases/

2005/213248 ),
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l. Introduction

The Federal Trade Commission (FTC) is pleased to have the opportunity to
discuss health care competition, Alaska's certificate of need (CON) laws, and Alaska
House Bill 337 (HB. 337). which would modify certain of Alaska’s CON laws.1 The
Commission believes that CON laws such as Alaska's can be a barrier to entry to the
detriment of health care competition and health care consumers, and that the legislature
should consider their repeal. The Commission’s conclusion is based on the joint
FTC/Department of Justice (DOJ) report, Improving llea in Care: A Dose oJ Competition
(Report or FTC/DOJ Report)/ its underlying research, and recent work by FTC staffand
the staffs of our sister agencies, such as DOJ and the Centers for Medicare & Medicaid
Services (CMS) of the Department of Health and Human Services As noted in the
FTC/DOJ Report, "fijhe Agencies believe that, on balance, CON programs are not
successful m containing health care costs, and that they pose senous anticompetitive risks
that usually outweigh their purported economic benefits

Congress has ehaiged the <ommission with preventing unfair methods of
competition and unfair 01 deceptive acts or ptactices in 0! affecting commerce.'l Pursuant

to us statutory mandate, the FTC seeks to identify business practices and legulations that

LIk 11 initially was invited to submit leslimony fep.udmy lilt 117, as tnliodueed on l.muaiy 22, 200K,
*minch would have icpcaled Alaska's C'oN lequimncias eennallv. a mine tvrcitl eoinmitlec substitute dull
also t'el'ae the o levant .Alaska house committee (bin nei vei available |>ubliely) would lepcal only eeiiam
ot Alaska's c <IN tcqiiiiemenls, bill leave ollieim sueli as ihose ueauling musmc homes  mt.i |

"I QKM I'KAIZLL" IMMISSION&. [lil 1) CARIMIm <1 sumki, IMITKIVNO m Al JIK’aKl A 1119 O
i OMM IIIION" (inly, 2004) (heiematici * IMI'KOVINO Hi’Al 111C aiu )

1ld at I'Xeeilliee Siimin.uy. p 22
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impede competition without offering countervailing benefits to consumers. For several
decades, the FTC and its staff have investigated the competitive effects of restrictions on
the business practices of health care providers.5 Included in that general body of health
care competition work have been hearings, studies, and reports addressing issues raised
by CON laws.

Specifically, the FTC/DOJ Report discusses critically the role of CON laws in
health care competition, both as a distinct policy issue and as an important component of
other health care competition issues, such as entry problems in hospital markets. 1he
Report broadly examined the state of the health caie marketplace and the role of
competition, antitrust, and consumer protection in satisfying the preferences of
Americans for high-quality, cost-effective health care. The Report was base n, among
other things, joint 1 1C/DOJ hearings that took place over 27 days 1'iom February through
October 2003, following a Commission-sponsored workshop on health care issues in
September 2002 The FTC and DOJ heard testimony from about 240 panelists, including
representatives of various provider groups, insurers, employers, lawyers, patient
adv ocates, and leading scholars on subjects ranging from antitrust and economics to
health cate quality and informed consent fogether, the heatings and workshop elicited
wimen submissions fiom interested parties Almost 6,000 pages of tianscnpis of the
healings and workshop and all wntten .submissions are available on the (‘ommission

website, www lie gov In addition. | IC and DOJ staffs undertook independent lescaieh

foi the Report

Mt 1 cleiil 1 mile Commivsum, /+TC Aniilm \i/U-iiom m Health (W ServicesandI'nuhuls (Oct 20(H),

Kiiulal'tic ii liii]>."/waw 1k gtw/In 4u ugil.ileld |(i.Mjull



In this testimony, the Commission focuses specifically on a few of the issues
discussed in the Report that address CON laws and new entry into competition among
health care facilities. Three main points require attention:

® First, vigorous competition among healthcare providers, such as hospitals,

clinics, and nursing homes, usually benefits consumers through better and
more varied services and, in some cases, lower prices. CON laws were
designed to create barriers to entry for new healthcare facilities or providers to
contain the costs of healthcare services. CON laws, however, have not been
particularly effective in controlling healthcare costs, while posing significant
risks to competition. In particular, CON laws can retard the entry of firms that
could provide higher quality services or lower prices than those offered by
incumbents, depress consumer choice between qualitatively different
treatment options or settings, or reduce the pressure on incumbents to improve
qualitative aspects of their own offerings Policymakers would be wise to
consider reviewing all of the actual costs, benefits, and consequences -
intended and unintended of a regulatory system when assessing that
system’s future

* Second, the CON icgulatory system creates both the incentive and means by

which an incumbent healthcare piovidei can use the ':gulatory system itself to
delay effective competition, independent of the demand lot add tonal
healthcare services |Ins additional loss of competition is a kvlici rcgulatoiy

cost that must he weighed in the balance when assessing lie pi die interest



» Finally, Alaska currently Las one of the most stringent CON laws in the
United Slates. House Bill 337's proposed amendment of this law would
eliminate or reduce barriers lo entry for a broad range of healthcare service
providers, including small entities that might then be able to thrive as never
before.
These points are addressed more fully, below.
. Discussion
A. Provider Competition Generally: Competition has important benefits in
health care services markets, just as it has in the multitude of markets in the U.S.
economy that rely on competition to maximize the welfare of consumers. Competitive
pressures can lead hospitals and other entities to lower costs, improve quality, and
compete more efficiently. In particular, competitive pressure may spur new types of
competition In some hospital markets, new entrants specialize and provide only a
limited portion of the in-patient and out-patient services that general hospitals tend to
provide.0 Elsewhere, health care services once delivered only in large hospitals - and
rcginimg overnight stays - may be peifoimed mote conveniently and less invasively, at
lower cost, in outpatient settings. In addition, both traditional pioviders and new entities

have explored new means to expand access to basic health care by, for example.

" w5t generally | ‘repot ed Statement of the letleral 1) title (‘ommission, Hefore the S Sn/iettiimi thi Federal
Financial Mtiihigvinent, liov't Information ami Im Set nnty of the S f'omni. on Homeland Set nntv mi,/

i 1,i\ el nincillnl Affairs, on Avn Entry into Hospital (‘ompeniton (May 2-1. 2005) (rejjiirding, e g , new
specialty hospital entry), available at

http //www lie ci>v/ps/3()05tU5/05340Sncweniivintuln>spit:ilcoinn pill, w.valso |/NI111) Sia 1is L)ia*1
lit Al [l AND Homan srkvn.is. Final REPORT TO THECONITRHSS ANOSIKATEOQtC IMI'l EMENTINCI I'l.an
Rh.'Uiki uundi k Si-nnw sooreu rm |)i neir Ki ih'ciionAi ior 2005 (20¢i6) Ihe.'cmal.er* [lllsi-tmai
I ToKI"), <ntillable at Imp /LUt U curs liln em /PliysicitinSolfliefen al/Oba DRa Reportsasp
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establishing limited service clinics that can provide more convenient and lower cost care
and bring more consumers imo contact with the larger health care system.7

Although new strategies for lowering costs and enhancing quality are emerging,
competition is not as effective as possible in most health care markets, because the
prerequisites for competitive markets are not fully satisfied. Of particular concern for
today’s purpose is the extent to which state regulations can create barriers to entry in

health caie markets, without conferring countervailing benefits in quality of care or cost

containment/

At the same time, the empirical evidence generally does not indicate that CON

laws control health care costs. * Recent broad studies analyzing both national and state

7Set', i'i;,, 51 C Slafl Comment Before Ilio Massachusetts Department of public Health Concerning
Fioposcd Regulation of Limited .Service Climes, 1-2 (0Oct 2007)

"In discussing competition concerns raised by CON rcquiicmenls. the Commission docs not mean lo
'Uggest that slate CON regulations aic the only legulaloiy impediments lo competitive forces in health care
matkets for example, in testimony bcfoie ihe House Committee on l-ncrgy and Commerce on May 12,
2005, Maik McClellan, then Administrator of CM S, reported that CM S, following us own study of
specialty hospitals pursuant to congressional direction, would analyze and reform Us payment ulus "to help
ieduce ihe possibility that specially hospitals mav take advantage of impiecise payment rates in the
inpatient hospital piospective payment system™ and "to diminish the divergences in payment levels (foi
ainlHilntory surgical centers) thai ereale artificial incentives foi the creation of small oilhopcdic or suigical
hospitals ™ J'euniiiniy ofMark H McClellan, M 1) . 1"l D .Administrator, Centersfor M nluaie t(
MedicatdSo vices. Before the I'! ('amin on finciy,"om | ('omntercc Heartin', “Specialty Hospitals
.hressing Then Role in the Delivery oj Quality Health Care, "(May 12, 2005), available at
http t wvvw hlis gov/as | iestily/1050512 litml..veeaha Truuuony o/ Mark I! McC Tcllan. M D
ehhninislratnr, Centers ja< Medicare ti Medican/Setvices, on I'liys'cnni-llssiiciSpecialty Hospitals Bejoie
available al hup /.'www libs yav/ashtcstily/10b0S/7h blnil

LBt 1),

the S finance (onnn (May 17,2006),

Improving lit Al 111 CAKI. supra note 2, al C X, at pp 1-6 Although the larger body of CON lileiatuie

including anecdotal rcpoits and small, mieontiulled studies presents somewhat mixed conclusions oil cosl

savings, the conelustons ol the f ICVDOJ Repoil and stall uscauh have substantially been borne out by
moie icciiit, sophisticated laigc-scale data analyses and literature leviews "|0|n balance, the most
methodologically sound studies have found that CON has no clfeet or actually meicases boih hospital
spending per capita and total .spending per capita " CIKISTOPIIIK 1 tONOVi U« Frank A Sio\N,

I-VAt UATION IU-CI Kill K'ATI: OF NI 1B IN Mtf 1IK.AN. CI Nil R1OK I IfAT 11l I'0l.LK'Y, | AW ANY)
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MICHIGAN DI I’'l or ComMUNIIY 111 ai ill, to (May 2U0.U (reviewing literatme and discussing national and
Miehig.in-specitie malenal legaidmg acute care (hospitals, MK1 seiviees, cardiac setvices) CON laws)
(hereinafter “Conovi k2c Si OAN, RI.PORI lo Mir UK.an"), Washing ion Sta Il JoiNI I.CGISI AlIVI
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data reveal "litiie evidence that CON results in a reduction in costs and some evidence to
suggest the opposite.” 10 Studies also fail to show any consistent increase or surge in
health care spending when states remove or modify their CON requirements.1l

Barriers to entry can affect qualitative competition as well. As the Report noted,
state CON laws can retard the entry of firms that could provide higher quality services
than those offered by incumbents.12 That may tend to depress consumer choice between
qualitatively different treatment options or settings,1 or it may reduce the pressure on

incumbents to improve qualitative aspects of their own offerings

Hic study generally found cither conflicting or limited evidence about the effects of CON on the cost of
non-hospital services, and on die quality and availability of the various health care services ") Daniel
Sherman, Federal Trade Commission, The Effect OF Slate CEiuincArE-oF.-NEEn Laws on
Hospital. Cosis an Economic Policy Analysis, iv, 58-60 (1988) (concluding, after empirical study of
CON programs* effects on hospital costs using 1983-8'! data on 3,708 hospitals, that stiong CON piogiams
do not lead to lower costs but may actually increase costs), MONICA NoETMEK, FEDERAL TRADE
Commission, Competition amono Hospitals 82 (1987) (empirical study concluding that CON
icgulatton led to higher piices and expenditures), KI ITU 11 ANDERSON & David 1Kass, F.DEKAL 1KADE
Commission, Certiiicateoi Need Regulation ot Eniryiniollom| Illai thCaiu;. a Mir n-
ProDUct Cost Func IION Analysis (2986) (economic study finding that CON icgulatton led to higher
costs, and that CON regulation did lillle to further economies ofscale) lulcJ,Commonwealth of
Virginia. Kiportoi the Joint Commissionon Hiai thCare. House Doc No S2, Study oi
Virginia's Certificate or Puui.icNeed (COPN) Program pursuant u>111* 1302 0i 1996 (1997).

(" lieie is luile evidence of significant COPN impact on aggregate health expenditures, I>ut llieie is

evidence of savings Ibi speclire services tovcicd hy COPN") /;/ at l,available al
Imp .leg? slate va ns/dIsliX-s.I.K s nsf/Hv »Yoai'l ID821 '>97-Mile/I 1DS2 1997 pdI'Mtcsi m.,mi 129F6A 31P
1183-167F .-xl.esewM D/TsI'VI S1LUnllll-pAAAD'0a0U'i*hiM sc,hi icnunc~I11)82 1997 pdl (fuit

checked 1/31/0S)

- CoNovi |i & SLOAN, KI p">I lo Mu MR.an, \a,ra note *al VIl (discussing national and Michigan-
specific matcnal regaidmg acute care (hospitals, MR | services, cnidiac seivices|CON laws), < at 30- 31
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B, Incumbent Lobbying ,iiul Petitioning Protections: When new firms
threaten to enter a market, incumbent firms may seek to deter or prevent that new
competition. Such conduct is b> no means unique to health care markets; it is a typical
reaction of incumbents to possible new competitors. In certain circumstances, such
conduct may violate the antitrust laws.11 Certain anticompetitive conduct may, however,
be shielded from antitrust scrutiny. The Noen-Pennington doctrine immunizes from
antitrust liability conduct that represents petitioning the government, even when such
petitioning is done "to restrain competition or gain advantage over competitors.” b
Moreover, ihe state action doctrine shields from antitrust scrutiny many of a state’s own
activities when a state government is acting in its sovereign, legislative capacity.l

In the context oi health care competition, the combination of these two doctrines
can offer antitrust immunity to providers that wish to lobby state officials to impede the
entiv of potential competitors, by denying or delaying the CONs required for operation.

State CON programs generally prevent firms from entering ceitam areas of the health

catdiac cate, as well as “veiy high" patient satisfaction in cauliac hospitals and orthopedic specially
hospitals) (citations omitted) In addition, specially hospitals appeal to oiler shoilcr lengths ol slay, pci
pinccduic, ihan peer hospitals SeeMedicare I'aVmi n i ADVISORY <‘ommission, KI lIuri ro iin
Congress Physician-Owned Si'kciai IV Iloswiai s, 15-17 (Mai 2005) (hereinnlici Mi.dPACKM-ord
MedPAC was directed lo tcpoii lo Congress on ceilam issues teg.udinp specialty hospitals under the
Medicate Piescnption Ding. Inipiovenieiit and Modeim/alinn Act of 2007 /,/ at vti

"Vo-Improving niaL.’ 'k Aiu. vufir</noie 2. at 1'i-1fi. eh |.al 71-77,eh V at 22-27

* Ajulrx Phaiin V Miovail, 25(» 1 7d W . 817 (I) C Cu 2001). an timed, 122S CI 1105(2002) lhe
doclnue is named loi the scnitn.il cases that healed il hasten) K K P’icsidcnis Coulcience v Noeir. 765
CS 127 (IV(il), aint United Mine Woikeisv Pennington 7X1 ws <s7(100§)

Paikei v Blown. 717 11S 741, 751(1447) 1he stale action ilociinle alsi> immuni/es from antihusl
seiulmy llie actions ol otliei enlilics and ituliv uluals if they me acting in liutliei.utce of a cleatly niliculaleil
stale policy and aie aeltvcly stipeivised hy the Male Wi- e ¢ . California Rel.nl | upior Dcaleis Assn v
Midcal Alummuin, 44S U S 07. 105(14X0)



care market unless they can demonstrate to state authorities an unmet need for tlieii
services. Because that demonstration can be time-consuming and costly, it may delay or.
at the margin, prevent the introduction of certain needed facilities and services.I7 Indeed,
limiting competitor entry and raising competitors’ costs may both be incentives for
incumbents to seek to abuse the icgulatory process. The FTC/DOJ Repoit concluded that
“incumbents can too easily use CON procedures to forestall competitors from entering an
incumbent’s market.” IS To the extent they are successful in doing so, incumbents may

preserve their market shares and revenue streams without enhancing their own operating

efficiency or providing health care savings to the state or its consumers.”

C. The Scope of Alaska CON Law: Alaska's current CON law is among
the most stringent of such laws in the United States. Many CON programs trace their
origin to a repealed federal mandate, the National Health Planning and Resources
Development Act of 1974,"" which offered states powerful incentives to enact laws

implementing CON programs 71 By 1980, all states except Louisiana had done so.2

ISee, " r., IMI'KOVINO MI Al lilt ari . \upiii note 2. ;il C I, p 25 (noting Hint npptoval ol a CON "tun
lake anywhere fiom IS months io several years," and ih.it icgulntoiy delays front C( >N npptovni aie in
addition lo those imposed hy, Idr example, tinditional licensing ieqimcmecnls)

hi nilxee Smniri .at 22

eS.. i'u, MI nI’AC Ui I'fijtl at )()*11 ( Some coinmiiiiily hospital adininisli.ilors admil Ih.il eouipetilinn
svith specially hospitals has had sonic positive elleeis on community hospitals' opeialioiis’)

Fuh | ytr.Il. SKSlal 2225 (ID75) (codilied at 22U S( 8§ 300k*.A0tlne )/ms/m< 'uh 1 yy-ififil), §
1)1, 1(H) Si.it 1700 (I'W.)

1Sec John Mii.ls, 2 dli.ai. iii Caki: a Aniiihi.'si i.aws Pkiscipi isei; I'raciici ( ir. l.at ir>2 (joot)
(noting Illint Nit* Icdctal Ileallh I'lannme Acl icquned piovnlcrs to *ol>lain slate approval a 'certificate ol
need’ hel'oie spending set amounts on cngil.il investments oi adding new health eaie services ")

See, t i;  On Oeritfn'iilc nfNeed Hef'tiltilion /lc<innn on It.ii 3J2 Hefoie the Senate Comm On Itcnhh
milllhiiuon Senice\ (Ohio 10KV) (Statement »d Mark I' Kindt, I 1C Regional Direetoi)



Congress repealed the federal law m 1986, however, and many states have repealed or
revised their CON laws in the years since. Fourteen states have eliminated their CON
requirements altogetherland, although a substantial number of states continue to
maintain CON programs,'4they do so "often in a loosened form compared to their
predecessors."' 5 Remaining CON laws may address only specific types of health care
facilities - such as hospitals or nursing homes,"  exempt certain types cf health care
facilities,'7or apply broadly to health care facilities improvements of a greater

magnitude." In addition, certain CON laws may be pending repeal according lo a sunset

provision.*y

St, e, National Conlciente of Slate i.e*zisl.uuics <\Pli/iaur of Niv) Sate Ihallh | awvsmid
I'royrmn.s (update*! Nov 2007) (CON laws icpealcd or not in etlcet in CA. A/. NM. IX, KS. CO. 111.
wy. If), s1), N1). MN. IN. mill JA). aiailaliL* til hup Scwu- in ®nip pinginim hedihccn I-noej hint (I
checked 01/25/08)
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["i example. (‘mitwcliim law exempts ttriic.il .ueess hospital beds and related equipment horn the
State's r(IN law> .S'i'i'Comi lieu Slat  Ila--is7,i (7007). wenAu Hu Siit § <108 (Hol (?riu't)
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Alaska law requires a CON for any type of health care facility construction or
improvement of $1,000,000 or more, adjusted, "0 or the establishment of a nursing home
facility independent of that cost thieshold/1 In so doing, n places significant regulatory
buidens on the development or improvement of a very broad class of health care facilities
- not just major hospital initiatives and expansions, which may he subject to long-term
planning - but diverse outpatient clinic initiatives, which might otherwise develop
dynamically in response to market needs. Hie scope of current Alaska law thus stands in
contrast not only ro the laws of those states that have eliminated their CON requirements
altogether, but the laws of the many states that have more limited CON requirements.
Alaska's low CON threshold itself may be a special burden to the State’s health care
spending, as low CON thresholds have been observed to increase costs - relative to
higher thresholds rather than decrease them *

A degree of controversy may remain about particular issues addressed by certain
(i>\laws 1lhese include, for example, efficiency and possible conflicts of interest
concerns about certain categories of physician-owned specialty hospitals and access

issues foi iutal or otlici uiidetsetved ateas " However, the sweep of Alaska’s CON law

Alaska Slat 1K )7 (Mini) (200?) the statute contains an adjustment punumii, whereby the >1
million .lolLii llueshiiM may I"* uieicased by MO (Mill pci amim, between 2005 ami 201-! /< al §

h UI(H|(il)
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addie |, special concerns ahoul certain limited types ol specialty hospitals (and related physician sell
ielert.il i sues) nr the vai unis bodies olresc.nch on whu h those lelonns aie based Ihe I 1(’notes, simply,



«

is much broader than required to address any of those more narrow and complex issues
and is likely to be detrimental to Alaska’s health care consumers. The Commission
recommends that Alaska carefully considei the evidentiary basis of these issues as they
may relate to Alaska health care consumers. |f the evidence and public policy
considerations warrant some legislative action, lhe Commission recommends that Alaska
consider regulation that is narrowly tailored to achieve focused health policy goals

instead of broad regulation of entry into the market for health care facilities

I, Con"ision

CON laws were adopted throughout most states under particular market and
regulatory conditions substantially different from those that predominate today and were
intended to help contain health care spending. The best available research does not
support the conclusion that CON laws actually reduce such expenditures. As the | TC
and DOJ have said, "on balance, CON programs are not successful in containing health
care costs, and . they pose setious anticompetitive risks that usually outweigh then
purported economic benefits ”'1 CON laws tend to create haulers to entiv for health care
service providers who may contiibute nr qualitative competition and provnle consumcis
with important choices 1l the maikei, but (ON laws do not, on balance, tend to suppiess
health cate costs ui aggregate health cate spending. Moreover, ( ON laws may be
especially subject tu abuse by incumbent provtdeis, who can seek to exploit a state"'.

CON pioc*ss 10 forestall the entry of competitors in then markets

[Iml most >'f die uelu.il .uiil potential licallli care enlilies subject lo Alaska C'<)N law arc not sntli specially
hospitals alid appeal lo tall outside the cotivems driving iln.se studies and icfoims
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Alaska’scurrent CON law which House Bill 337 seeks to modify - is among
the most stringent of such laws in the United States. As a consequence, Alaska CON law
creates a barrier to entry tor a veiy broad range of health care service providers, including
small health care entities that may be ill-equipped to overcome it. The Commission
believes that both the breadth of Alaska’s CON law, and its low threshold, are of special
concern, as they may work to the detriment of Alaska health care consumers. In the
event that adequate evidence develops to support more narrow policy priorities, the
Commission believes that Alaska should consider regulations narrowly tailored to meet

those priorities, while immmi/mg the general costs to Alaska health care consumers



diagﬂggﬂﬁ Anchorage

Discover f-xcallcncn in Radiology

March 11™, 2008

AK State Capitol
House Finance Committee
Juneau AK 99801-1182

Dear Representative Chenault, Representative Moyer, Representative Stolze and other House
Finance Committee members

As an AK resident and healthcare administrator limplore you not to consider any legislation or
portion thereof (i.e. 11B 327,1I1B 337A/B, and HB 345), which recommends removal or
modification of AK’s Certificate of Need (CON) program. Thorough and unbiased research
needs to be accomplished prior to any such action given the potential negative impact such
legislation would have on the safety and quality of AK's healthcare.

I currently serve as the AK Area Administrator for Diagnostic Health and directly oversee a full
modality outpatient imaging center located in midtown Anchorage*. As a healthcare
administrator with over 15 years of experience, | have grave concerns regarding current
legislation in the Senate and House to eliminate or modify AK’s CON program. | strongly urge
unbiased rescnrcli/sludy to determine tho full short-term and long-term impact before any such
action is taken. Some particular? which need to be contemplated are as follows:
> Thirty-six states still maintain some form of a Certificate of Need program. Many of the
states that repealed their laws in the 80s and 90s experienced a proliferation of facility
development and major medical equipment acquisition. This is particularly disturbing
given that “supply” for outpatient imaging services (in the Anchorage area) is currently
greater than “demand.”
> Removing/modifying AK’s CON program could have an extremely negative outcome
with regard to quality of care as many freestanding imaging centers would not bother to
hire registered technologists or ensure their facility is accredited. The American College
of Radiology is conscious of this fact and thus tends to favor tighter CON restrictions for
imaging services.
> Removing/modifying AK’s CON program would certainly have an immediate and
possibly long-term impact on the availability of skilled labor (registered technologists)
causing shortages in many fields/modalities with the strong probability of negatively
impacting the safety and quality of AK’s healthcare.
> Market and business-driven healthcare in AK is idealistic but not a reality. It’s a
contradiction for some to say that “health care must be market-and business-driven,
rather than restricted by government” when reality illustrates that healthcare is the most

1 Diagnostic Health Ar.eharago tP (rotnotly Iloal thSouth Diagnostic Center of
Anchorage fP) has bear, providing full modality outpatient tmagini .*ervicea In
a tiinoly, quality, and eost-efteetive aarvicua to AK rasidonts '.or pVut 10
ycarz).

Diagnostic. Honitti Anchomgo
4100 Laloi Olis Pathway Anchomgo AK 9953
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heavily regulated industry and that government dictates a significant portion of most
healthcare entities reimbursements.

As a member of the CON Negotiated Regulation Making Committee (Oct/Nov 2007) I had
hopes that state officials would use the Committee’s recommendations in making the necessary
changes to AK’s CON program. | can attest that the Committee was a solid cross-sectional
representation of our state’s finest healthcare leaders. As you are aware, reaching 100%
consensus whether it be the Committee or AK. Legislature is never accomplished. Therefore, the
Committee agreed upfront that 66% or greater was the determinate number to say that a
consensus was reached, if 70% or higher was reached the decision would be considered a high
consensus. What was amazing is (hat 88% of the committee determined that the state of AK
needed to retain the CON program; 83% determined that imaging services needed to remain in
the CON requirements. An important point to highlight is that the Achilles Heal for the state is
not the CON program itself. The Achilles lleal has been «..c inability to define in regulation
what a “physician office” is. Not adequately defining physician office has created a tremendous
amount of litigation for the state. Realizing the import of this issue, the Committee clarified the
definition of physician office with 71% of the committee stating that a physician office should be
100% physician owned.” What perplexed me and other healthcare providers who took their
valuable time to participate in the CON Negotiated Rule Making Committee is that our
recommendations to address the obvious CON issue didn’t seem to satisfy our Governor or the
Commissioner of the Department of Health and Human Services. Within weeks of the
Committee’s final report, Ihe Governor introduced the Alaska Health Cure Transparency Act of
which a component there within proposes to completely repeal the CON program.

lappreciate some aspects of the AK Health Care Transparency Act; however, repealing or
modifying the Certificate of Need program at this time would be premature and could have
severe negative consequences to the safely and quality of Alaska's healthcare. | urge AK
Legislatures to table any discussion regarding the CON program until unbiased research and
recommendations are provided. Please contact me if yon have any questions or concents at
wntd.hiiwcr@dxhcnlihcoro.com or (907) 729-5854.

Sincerely

AK Area Administrator for Diagnostic Health
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February 25, 2008

Honorable Peggy Wilson, Chair
House Health, Education, and
Social Services Committee
Alaska State Capitol, Room 403
Juneau, AK 99801-1182

RE: House HES Committee questions on House Bill 337. House Bill 345, House Bill 407

Representative Wilson:

In response to questions raised by the llouse Health Education and Social Services Committee on
Saturday, February 23, 200S:

Questions reiiardinc Certificate of Need:
Please clarify how capital costs play into rates and how CON controls the ratesfor RPTC and

Nursing Homes.
For nursing homes, CON approved capital costs for projects with approved capital costs over S5

million are included in the calculation of payment rates immediately upon the new project
beginning normal operations. For CON approved projects costing less than $5 million, the
approved CON capital costs are included in the calculation of rates when the individual facility’s
payment rate is rebased. If a project that requires a CON does not receive an approved CON,

those costs are never included in the Medicaid payment rate.

To clarify, CON controls the Medicaid rates for Nursing Ilonics by only including capital costs
to be included in the Medicaid cost-based rate if a required CON has been approved, and initially

only to the capital costs approved m the CON.

And, currently, CON does not directly affect the Medicaid payment rates for RRTC. RRTC
payment rates are based on cost studies that include consideration of capital costs, but those lates

are not based upon whether or not an RRTC has an approved CON.

When using a specific thresholdfor population base, as in 1111.1-15at 61),HOD, donr need to

define so that ii is clear whether it includes military ami tribal?
We should define the population in statute so it is clear either wav. |he departmentbelieves we

should exclude I1'1S and Military in CON population threshold.

Questions on information collected by the Information of/ice and disseminated on the state

Web Site:
Do we want an amendment whereby physicians would need to report costs/rates to the health

information officefor posting on the Web site?
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We will need to make sure that the Information Office has the authority to collect such
information; should the committee wish to have this information collected and on the Weh site, it

should be clarified in statute.

Do we want an amendment that indicates who accepts Med: mid and Medicare in the
information new collect?

We would support having this information on the Web site, although should the committee wish
to have this information collected and on the Web site, it should be clarified in statute.

Does the commission have the ability to add to the information collected and provided to the
public new services/facility types that have notyet been developed?

There are difficulties in including emergent technologies in the bill - we recommend giving the
Commission the option to recommend inclusion of information on new types of services through

future statutory changes.

RE: composition ofthe Health Care Commission
The Administration supports the composition and duties of the Ilealtli Care Commission as

proposed in HB407. We would support incorporating in those elements into 1113337. rather than
have the Commission be legislated separately from the Health Information Office and repeal of
the Certificate of Need. We still believe that the three parts of HB337 better provide for support
to the Commission by the department, and provides for needed change in the Health Care system

by repealing Certificate of Need.

Technical amendments-.
With ihe permission of the IIHS ('hair, the I)epatl mcnls of l.aw and llealtli and Social Services

can work with Legislative drafters to clear up technical problems in the legislation.

Sincerely,

Sherry 1 -«
Assistant Commissioner for Public Affairs

Ccr Representative Paul Seaton, Room 102
Representative Hob Roses, Room 416
Representative Anna Fairclough. Room -111
Representative Wes Keller. Room 24
Representative Sharon Cissna. Room 420
Representative Berta Gardner, Room 422
Karleen Jackson. Commissioner
Dr. Jay Butler, DIISS Chief Medical Officer
Mike Tibbies, Chief ol Staff, Governor's Office
Anna Kim. Special Assistant. Governor's Ol lice
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Russell Kelly, Director, Governor’s Legislative Office
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Certificate of Need Laws: Why It’s Time for Repeal
Introduction
Dr. Michael A. Moiriscy

Certificate of need (CON) is an amazing program that requires hospitals, nursing
homes, and usually other medical facilities such as ambulatory surgery centers and
diagnostic imaging facilities lo have the explicit approval of the state before they can
operate. It originated in New York Slate in 1964 and became national policy during die
Richard Nixon administration. The legislation was intended to control rising healthcare
costs that resulted from cost-based reimbursement. CON was repealed as national policy
during the Reagan administration —some 20 years ago.

Wliai is amazing is that there is virtually no rigorous empirical evidence that the
program has been effective in reducing hospital or healthcare costs and some evidence
that it increases costs, this was true in the heyday of the program in the 1980s and is still
true in more recent evaluations. Yet, CON continues to exist for hospitals in Alabama
and 25" other states and effectively limits hospital construction and renovation.

In this report Roy Cordato does a masterful job ofdescribing the wonder of CON

the evidenee of ineffectiveness, the record of bureaucracy and delay, the stilling of
innovation, and the limits lo competition in heallheaie. Il should he read hy anyone
interested in reducing healthcare costs, increasing competition, thereby empowering
healthcare consumers, and ieducing unnecessary government agencies.

| want to highlight four points for Alabamians to consider. 1list, we don't save

money as a result of the | <N program. There is essentially no evidence that healthcare

|lietc ate 2< Stales with CON ptopuaiw Im liospilah. Ilieic ate .'> slates with a ( ON piogiam applicable
In M.aiie type of medical van* lacdilics .iiid'm equipment
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costs are reduced. Cordalo carefully documents this. Currently, hospitals and other
protected providers argue that CON keeps new providers from coming in and taking the
profitable patients. It certainly does. Another way t say this is that the existing
providers are collecting prices that arc higher than their costs and apparently higher than
the new entrants would charge. So, by their own admission, we pay higher prices.

Second, we have less choice and less innovation. In the spring 0f2007 our
neighbors in Georgia witnessed a long and bitter battle waged in the legislature over
amending or repealing its CON law. On one side were hospitals arguing to keep CON
intact. On the other side were physician groups arguing to be allowed to open
freestanding ambulatory surgery centers and other outpatient facilities without having to
go through the burden of the CON process, flic hospitals won this battle when the
legislature deadlocked and took no action.

h'ntry of new ambulatory surgical providers is no trivial issue. We all have
friends or family members who have had an ambulatory procedure performed that only u
few years ago would have required a day or more in the hospital. The American Hospital
Association repotted that in 2011 there were over | 7 outpatient surgeries conducted in
U.S. hospitals for every one hospital surgeiy that lequiied an overnight stay.1
Ambulatory surgery centers icpresenl a competitive alternative to hospitals for these
outpatient procedures. Indeed, my research suggests that nationally every freestanding
ambulatory center per 1(10,000 population in a metropolitan area is associated with a
reduction of** t percent in the nuinbet of hospital-bused outpatient procedures.* |lie
battle in Georgia was over entry ol new pioviders and choice and ultimately over who

gels the patients As Conklin makes crystal clear in this monograph, in states like
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Georgia, North Carolina and Alabama the CON agency plays a big role in deciding who
gets the patients and what access those patients have to new technology.

Third, CON is not only focused on keeping out new forms of healthcare delivery,
it is also concerned with whether and how existing providers can serve their
communities. One need look no further than the burgeoning Highway 280 corridor in
Birmingham or the growth in Madison County near Huntsville to appreciate that many
people in increasingly congested areas of the stale now have longer travel times lo get to
a hospital. In both communities, existing hospitals (and new providers) would almost
certainly be willing to build in the growth corridor. Much of what stops them is the CON
process. Any proposed action will he opposed by other hospitals in the community
because of the threat to their established patient flow. So. in addition to the usual
construction and operating costs, an effort to expand will be lied up with CON hearings,
decisions, appeals and more appeals.

There is no better example of provider opposition than Brevaid County, Florida,
near Cape Canaveral. Wuesthoff Hospital and Health First Hospital have been
competitors in this fast growing community for years. In 1997 Wuestoffproposed to
build a second hospital. It obtained an CON approval that was opposed by Health First in
the courts. It uas only in 2000 that WueslholT finally cleared the legal challenges and the
new facility opened in December 02002 Ironically enough, Ilealtli First lospital later
applied lot a CON for its own new hospital. After getting a CON in late 2005, the
appioval was opposed by Wuesthoff Health Fiist's final appioval was not obtained until
April 02007 and the new facility is expected to open m 2010 ' Ibus, the opposition

fostered by the <ON process resulted in delays ol'three years in the fust instance and
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nearly two years in the .second. In other cases, undoubtedly the Highway 280 case as
well, providers don’t even try because of the time and cost of lighting for approval.

Finally, Alabamians needn’t be reminded of the embarrassment of a former
governorand former hospital CEO who were convicted in a federal bribery ease
associated with an appointment to the Alabama CON board. We arc not alone, of course.
In 2006 a member of the Illinois CON board pleaded guilty in federal court to accepting
kickbacks associated with steering business lo a construction contractor when a suburban
hospital sought a CON approval. lie was also charged with being instrumental in
denying the application of another hospital that did not hire the contractor,4

Regulatory agencies that provide protection from market competition and thereby
offer the potential for substantial profits arc tempting targets for unscrupulous politicians
and bureaucrats. These temptations can be overcome with sufficient monitoring and
careful processes, but it seems foolish to go through all of that for a program that doesn’t

provide benefits to the citizens of the state.

The CON program never controlled costs and has become a mechanism to limit
competition lit healthcare, making till of us worse off. i encourage you to read Roy

Codato's icport andjudge lot yourself. It'stime for icpeal.

Michael.l Morrisev is a health et onoinist in /In1School oj J'uhlic Health at the
University oj Alabama at lUirininyhain. lie holds a Pit.A in economies Irani the
University oj Illishinyton and has heen a nsidenl oj Alabamafor over 20years. He has
contributed extensively to the emjiirieal research on the etje<'tivoness o f Certificate ([l

Heed This is Itlitten in his />ri\ile eaiaeily
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Certificate of Need Laws: Why It's Time for Repeal
Dr. Roy Cordalo
What's Wrong with tliis Picture?

Imagine ail economic system where market competition is viewed as a wasteful
activity that needs to be discouraged or even prohibited by government. In such a system,
for example, if a Chinese immigrant family wants to open a restaurant, they first have to
go lo a government commission that will survey the economic landscape for Chinese
restaurants to determine if there already arc “enough” such eateries in the area. The
commission might have a formula that looks at data regarding how many Chinese
restaurants exist per 100,000 or 50,000 or 25,000 in population; how many of those are
strictly take-out restaurants and how many are eat-in or "sit down" restaurants; and
among those that are sit-down style, how many feature huffcls and how many arc strictly
order-from-menu. Llie formula might also consider variations in price from restaurant to
restaurant to deleiminc how many are serving lower-income families and how many arc
targeted to the gourmet Chinese food market.

Alter going through all this-a process that might take several years-Ihc
commission will then decide whether this particular (’hine.se restaurant is "needed" in the
area. If it is not, this immigrant family will then he sent packing lo find another way of
earning a living. Or, it might he suggested that they try some other area where it has been
determined there are too few ('hmese restaurants to adequately seivc the existing
population.

I it is determined that, yes this community indeed does "need" one more <'Innesc

restaurant, a "eeitilicate” will be issued to the immigiant family, I' could stale that a
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restaurant of this type and sil.e is "needed" and that the family has permission to set tip
shop. I3ul of course the restaurant will have to he built to the exact specifications
described m the otiginal proposal that was ultimately approved. It may not be able lo
offer take-out service if there are already "enough" take-out restaurants in the area. Il will
have to be built only to accommodate a certain number oftables because any more or any
less will not fit the need as determined by the formula. The menu will have to be
approved, because if die restauiam is also going to serve non-Chinese foods such as piz/.a
or hamburgers— for those who might not like Chinese food-—that will fall into a different
category and those menu items will have to be passed through another formula and
another process.

Most reoplc look at such a system and think "ibis is ciaz.y. only an old Sovict-
style central planner could be happy with such a bureaucratic nightmare." Besides, we all
understand it is competition that makes the consumers m the maikctplacc belter oil
Competition brings lowci puces, moic convenience. licltei quality, new technologies and
innovations, anil so on

lhe system as described above will have its beneficiaries, (iovemment workei>
chulged with miming the system cleatly can do well because ot its existence Hut beyond
tins, what about existing rostamalcuis who have already received one of these highly
valued certificates and arc <pei.itmg a flourishing business? Wouldn't they like the idea
that the local goveminent had an entile div e.iun devoted to piotecting them fmm
competition Wouldn't it lie nice lo not have tit wmry aliout customeis being taken bv
some upstart ( limesc re .tauranl with lowci prices or fancier foods on it> hutfef' Sure,

restain.mt cum meis would probably be belter o|( if anyone who wanted to could simply
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start a new restaurant, but people aren’t aware of what they arc not getting. Some
customers might look around anil say "gee the town already has a couple of Chinese
restaurants and there’s never await to get in, sowhy is there a need for another one?
Certainly a new one would be wasteful."

Ofcourse this would be said without knowing what a new restaurant would be
like, what menu items it might offer, what prices it might charge, etc. Because people
don't know what they don't know, even the consumers, who arc always hurt by

monopolies, might end up supporting this system.

I he Reality of Certificates for Medical Care

The system described above is exactly the kind ofsystem that Alabama and 35'
other states have with respect lo medical care facilities and equipment. If you arc a
healthcare entrepreneur and you want to do anything from adding a new wing or extra
?eds to an existing hospital, to opening an oflicc that ol'feis MRI. X-ray or other scivices,

you need a "Certificate ot Need" from the state |he function of Alabama's CON is

summarized as follows:

"No certificate of need for nev inpatient facilities or services shall be issued unless the
Sta(tje Hialth Planning ami Development Agency (SIIPDA) makes each ofthe following
rinding &

11g That the proposed facility or service is consistent with the latest approved revision
of the appropriate state plan effective at the time (lie application was received by
the state agent.,,

2) That less costly, more clliucm pp e e atives to such inpatient
service ate not available, and that thcdevelopuiet.' rf.u.ch alternatives lias been
studied and found not piacticoblc;

5) ril.it existing inpatient facilities ptovidmg inpatient services simil ir to those
proposed are being used in an appropriate and eltieient manner consistent with the
community demands for services;

]Set‘ loolumv' tin Jugt |
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4) Thatin the case of new construction, alternatives to new construction (e.g.,
modernization and sharing arrangement) have been considered and have been

implemented to the maximum extent practicable; Mid
5) [Iliat patients will experience serious problems in obtaining inpatient care of the
type proposed in the absence of the proposed new service."'

If this sounds like the kind of central planning one might find in a oocialist
economy— it is. In Alabama, the central planning authority is known as the State Health
Planning and Development Agency (SI'IPDA.I 'Hie role of this agency is to plan economic
activity provided hy medical care facilities This is done down to the most minute detail,
circumventing the most basic function of private decision-making in a free enterprise
system, i.e., the allocation o f resources hased on entrepreneurial insight and risk-taking.

The purpose of ILPDA in implementing CON s to “develop policy, criteria, and
standards for health service facilities planning; conduct statewide registration and
inventories of, and make determinations of need for health service facilities, health
seivices as specified (in the statute) and equipments as specific fin the statute], which
shall include consideration of adequate geographic location of equipment of services; and
develop a State Medical Facilities Plan " 'he Agency also has the authority to review all
records m any avoiding medium ofany person or health service facility subject to
agency tevicw under these articles which pertain to construction ofacquisition activities,
statfing or costs and charges tor patient care, including hm not limited to, construction
contracts, architectural conducts, consultant contracts, purchase orders, cancelled checks,
accounting and financial rccouis, debt instiumciils, loan ami security agreements, stalling

records, utilization statistics and any other records deemed lo be reasonably necevsaiy In

determine compliance.
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Alabama’s Ccrtillcatc of Need Law is, with few exccplions, an all-inclusive and
all-intrusive blueprint for stale government control of all supply and pricing decisions
with respect to the provision of institutional healthcare facilities, flic process that a
potential hospital, nursing home, clinic, doctor's office or other supplier must go through
to receive a CON is tedious and potentially very long. Depending ot the number of
rev,cws the process can take anywhere from 90 days to over two years. If a denial is
appealed to the stale Couil of Appeals, the process can go well beyond this two-year
period.

It is quite clear that most important aspects o fthe production, distribution, and
sale of healthcare services in Alabama, and most other stales, have been removed from
the competitive free cnteiprise system and placed under the authority of acommand and
control government bureaucracy. And like all other bureaucracies, it promotes
factionalism and division and allows some groups and institutions to suppress the

activities of otlieis. I'he market is run by government fiat lather than entrepreneurial

insight and patient preferences

History, Justification, and Application of (ON

Ilie mights of CON in Alabama, and many of the other states that have such a
ssstem. rest in a long since repealed federal government mandate. In 197-1, Congress
passed the National Ileahh I'l.inning and Resources Development Act. |he Act slated
that 1 otdet to icccive fedeial funding lioin piogiams like Medicate and Medicaid, new

healthcare facilities, and additions to existing facilities, needed approval from a sritc*
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agency established to issue certificates of need. All states were told to have such
programs in place by 1980. This was seen as a way of controlling healthcare costs.

At the time, reimbursements for services were bcit.g made ot1 the basis of costs ol
production. Il was thought that facilities were being built and equipment was being
purchased unnecessarily simply because the hospitals knew the facilities would
ultimately be paid for through increased fees. In a market setting where healthcare
providers need to compete for cost e. .iscious purchasers of services, even if those
purchasers arc insurance companies, higher costs cannot simply be passed along in higher
prices.

New facilities would he built or new equipment would be purchased only it'the
market prices for the services that would he generated could justify the added costs.
Hxpnnsions would be made only if it was thought they could be justified by actual
deal ud. I'his is what entrepreneurship is all about: spotting actual ot potential unfilled
demand and organizing resources in new ways in order to meet it. If the demand is not
there, losses will be incurred and plans would have to be revised. | he government
payment system at the time did encourage inellic ent investment because it took the risk
out of the process.

Costs were recouped regardless of any shortcomings in accurately estimating
demand. Indeed the so called "cost plus" system t | reimbursement took away the need to
consider lutuic demand at all. Ihe result was a classic case of an initial government
intervention into maikel decisioii-making- iii this case the Medicate and Medicaid

programs-screating distortion* of its own. Ihose. m turn were used tojustify additional
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interventions: the CON program. As is typical, the new interventions lead to their own set
of problems.

In 1987 Congress repealed its mandate and stopped subsidizing states that
implemented it. This came after the federal government abandoned its Medicare cost-
based reimbursement system and switched to paying a predetermined amount based on
the kind of treatment. Since that time. H states have dropped their CON program,
allowing for competition. Alabama isone of 36 slatesp*  _TI.*  "Columbia, that
continues with centralized planning ofthe heahhcarc-facilitics market.

Although cost containment, as noted, was and continues to be the primary
justilicatioii for CON. there are other reasons given for keeping these laws in place. The
most prominent are related lo the provision of care for the indigent and include the
arguments that:6
« Removal of CON will place a greater burden on the disadvantaged. 1he fear is that

market forces will lead to certain segments of the popi lation and those living in rural
areas being undersetvcd.
* Removal will favor for-protit hospitals, which may be less willing to provide indigent

cate.
+ Removal will lead to a pioliieration of "low volume" facilities, which are associated

by some with lowciequality care
As a historical footnote, in the 1% <k and early 1970s. prior lo the federal
mandate, more than .'0 t«t. had decided lo implement C()N laws independently,
allegedly lot Co-1 contiol leasons. Aecoiding to Charles Ciaiena. wining foi the federal

Reserve Hank of Richmond, these pre-mandate laws uctc implemented "in icspoiise to
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hospita' operators who favored centralized health planning."7This is consistent with the
economic, of CON, to be discussed below, which suggests that in reality, CON is a cartel
enforcement device that protects incumben' providers from new entrants and
competition.

According to Oast Carolina University researchers Campbell and Fournier, "there
are reasons to suspect that CON may have been adopted for other purposes ... the states
most likely to enact CON ... were those with a highly concentrated hospital industry and
increasing competitive pressures ... hospitals were largely in favor of CON regulation,
which is understandable considering that it protected them from competition."8 Much like
existing restaurant owners in our opening example, having a govcrnmem bureaucracy
whose goal is lo protect your business from upstarts is a nice perk.

In reality, the continuation of CON regulations cannot be justified either
theoretically or empirically. In fact, from the perspective of sound economics, the reverse
is true. Ifont* desired to devise a policy for any market whose juirpo.se would be lo reduce

efficiency, raise cos sand prices, and reduce product quality, the existing CON programs

would be highly recommended

If Vou l.ike Ori'C, You'll 1.on-CON

When it comes to crude oil, it is indisputable that ihe ability to raise prices and
therefore energy costs rests with the power to restrict output and production. When
President Hush met with Prince Abdullah of Saudi Arabia ui Ajuil 25, 2005 to discuss
high oil paces, the question immediately turned to the Organization o f Petroleum

F.xporlmg t ‘ountrics (<)PUC) which raises juices by restricting production. Saudi Aiubiu,



the largest oil producer in the world and the leader of OPEC, is seen as having ihe power
lo expand production and bring prices down.

For those who support CON laws il is thought that medical-carc markets operate
in the exact opposite manner, that the way to keep costs down is to restrict the supply of
medical facilities and equipment. For example, if the intent is that MR1 services should
be less expensive, we should have fewer MRI machines; or if we want hospital stays to
be cheaper, we need fewer hospital rooms. As pointed out by The National Academy of
State Health Policy in describing CON regulations: “Efforts to control the supply of
services arc well demonstrated by stale Certificate o f Need programs, which seek lo limit
the acquisition and dissemination of substantial investments in technology and capacity,
These limitations are imposed in an effort .. lo hold down the volume of services
provided and the cost."" Hot it isjust as wrong-headed to think that limiting the supply of
healthcare equipment and facilities can tedtice healthcare costs as to think that oil prices
could be reduced with fuither reductions in oil production.

There is possibly no proposition m economics that is more accepted than the idea
that if you want to reduce the cost o f something, you foster an environment that
eneouiages open competition and entrepreneurship and discourages mono, oly. But the
role of competition goes well beyond this. Rivalry among Inisinesses-and healthcare
providers are no oxception- stinmlatcs new technologies and innovative and more
efficient ways ol'dolivciing goods and setvices lo customers. Existing providers
continuously have to keep then costs low and their products desirable in oulet to fend ol f

potential competitors Evoking for an opportunity to earn profits 1liesc potential
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competitors, like the neurologists discussed above who wish to provide MRI services, arc
always looking for ways to outperform existing providers.

As noted, CON laws turn the simple economic truths about the relationships
between competition and lower prices and higher quality on their head. Proponents of
¢-ON laws do not refute the economics by presenting an alternative economic framework
that would explain why an actual free market in medical care facilities and equipment
would not behave as economic theory would predict. Instead they suggest that standard
economics should not be used as the basis for analysis at all, even though what is being
assessed is at the heart of what economic science is about— market price and output
formation and the efficient allocation of scarce resources.

For example, The American Health Planning Association (AHPA), in criticizing a
recent report by the Federal Trade Commission (which 1discuss in the next section),
disparagingly notes that the FIC grounds its opposition to CON laws in “orthodox
economic doctrine." The AHPA suggests that to rely on standaid economic theory, as
opposed, | presume, to some non-orthodox economic theory or possibly some other social
science, is to ground the analysis in "an article of faith."1' I'his would be comparable to
complaining that much of medicine and the analysis of patients’ conditions by doctors is
also mistakenly grounded in “orthodox" theories of hiology and human anatomy.

In large part, the idea that increased supply leads to higher puces and costs stems
from a basic premise that is clearly false; namely that service duplication within a
gcogiapliical area (delined by government planneis) is inefficient and tlierefoie cost
enhancing. In justifying Alabama's law, it is stated that "the costly proliferation of

unnt. cssiit I' health setvice facilities results in cuxen titiplicttiioii and ////iAvimvol



facilities, with the availability of excess capacity leading to unnecessary Use 0f expensive
resources and ovem lilization 0f healthcare services.” 1L [livohasis added] First, note the
presumptuous and paternalistic attitude of the legislators formulating this statement. They
claim to know better llian healthcare consumers, their doctors, and facility operators, how
“necessary” facilities arc and that these market participants are “overutilizing" the
healthcare that is available lo them.21t should also be noted that the utter confusion of
this statement is demonstrated by the Tact that in (he same sentence, it claims the free
market somehow leads to hoth "die wufernxe 0f facilities" and the "ovenitilization 0f
healthcare services.”

But more importantly, in a fundamental sense the statement is proclaiming that
monopoly is good. Facility duplication is at Ib™* heart o f competition. Indeed, the
definition ofa monopoly market is one where there is no duplication. And this is why
customers in monopoly markets lose. |hey are denied the option ol turning to others who
aie providing "duplicated" services when the monopoly pioviders act like monopolists
This is essentially the debate going on betore an administrative law judge in
Montgomery. Which hospital, Crcstwocd Medical Center or Iluntsvillc Tlospital, will he
allowed to build a new facility in the fast growing Huntsville, AL market'.-'

Apparently, some slate bureaucrats, who ate not market participants themselves,
believe there would be excess capacity if new providers are allowed to enter the market.
But the concept is meaningless, | or example, because many Chinese restaurants, at a
point in time, have empty tallies, or some movie theaters have empty chairs, it doesn't
mean there is inelficient excess capacity oficstaurants or theaters New facilities and

seivices would lead to more choices Jbr patients and more competition for their
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healthcare dollars. Indeed, at the lower prices that could he generated, people who might
forgo health exams for less expensive, but also less effective methods of diagnosis may
be able to take advantage of the more advanced technology. What is and isn’t excess
capacity has lo be determined in Ihe marketplace and will be revealed through the system
of profit and loss. Certainly there is no way for a healthcare central planner to second-

guess the correct result.

The Evidence on CON and Costs

Not surprisingly, the evidence matches the economic theory. Since the 1980s when
states were set free from the federal requirement to have CON laws, numerous studies'
have examined the change in healthcare costs as stales eliminated their laws. If CON
were “working" as advertised, then one would expect lo see arise in healthcare costs
when the laws were eliminated, But this is not the ease. One of the most recent and
widely referenced studies was written by Duke University Professors Christopher
Conover and Prank Sloan and published 1t 1998 in thcim tm ul o fHealth Politics, Policy,
and Liiw 1

Iheir results are consistent with "orthodox" economics. Output restrictions lead to
higher, not lowci costs and higher profits lor existing providers, i lie authors point out
that for hospitals. CON laws instilled in a 2 percent reduction in bed supply am/*higher
costs per day and per admission, along with higher hospital profits," exactly what
economic theory would piedict. The study did find a modest reduction in per capita
"acute care" spending, which it attiibutcd to i 'ON laws. Interestingly, the study "was

unable to detect a statistically significant effect ot removing CON on these same
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expenditures." But overall, the study found no decrease in per capita healthcare spending
attributable to CON.

An earlier study showed even more dramat'c results. This study examined data
through 1982 and found that CON was associated with a 20.6 percent increase in hospital
spending and a nine percent increase in spending on other healthcare. Overall, the study
found that CON was responsible for a 13.6 percent increase in per capita spending on

personal healthcare services.5

Over the last two decades, the FTC has done several studies on the impact of CON
laws, both nationally and for specific stales. Ilie FTC's consistent conclusion can be
summarized in the language Itotn its most recent study releasedjointly with the
Department of Justice in July 2004. "7 lie Agencies believe that CON programs can pose
serious competitive concerns that generally outweigh CON programs’ purported
economic henefits. Where CON programs are intended to control healthcare costs, there
Is considerable evidence that they can actually drive up prices by fostering

anticompetitive barriers to entry."t

In 1989. similar testimony was given to the North Carolina (ioals and State Fob
Board by FTC staff. Ilie stafftestified that “evidence does not support the view that
Certificate of Need regulation reduces the costs of pioviding healthcare services ...
consumers would most likely he belter served if CON regulations were removed.” 11As
one study reports, "in researching die scholarly journals, one cannot liitd a single article

that asserts that CON laws succeed in lowering healthcare costs."1l
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CONas a Hidden Healthcare Tax

While Ihe discussion lo this point has focused o1t the economics of CON, il should
be pointed out that there are other fallback arguments for these regulations that relate to
the provision ofeare lo the indigent. Oddly enough, the arguments from this perspective
actually contradict the "cost saving” case for CON. The argument is that entry
restrictions, and the higher prices and profits that go along with them, are necessary to
induce providers to provide free indigent care. As .summarized in a study by Campbell
and Fournier, “CON policies have ... been pursued with the implicit aim of ‘cross
subsidization,’ that is, regulators have used their power to issue licenses and restrict
competition in order to create an incentive to hospitals to provide high levels ol'care to
the indigent population."9

What this means is that CON laws arc used to create a hidden lax. The cost of
healthcare and the profits to healthcare providers are purposely kept high by granting
monopoly privileges. It is then expected that these excess profits will he used to provide
free healthcare to the indigent. Healthcare customers are forced to pay a premium created
by CON laws and the proceeds from this premium are used to pay for indigent care. I
nothing else, this is dishonest. If a social and political goal is to see to it that those who
cannot afford healthcare have their needs taken care of, then the costs of that policy
should he up front and explicit 1his is the only way the electorate can make informed
decisions regarding public policy. Ifit is deemed that those who too paying for healthcare
services should hear the burden ofalso paying for care given to the indigent, then an
explicit excise tax should he placed as a line item 1 all healthcare invoices, and CON

laws should be abolished. If O >N laws are being used to hide this lax from the electorate,



then not only are they inconsistent with sound economies; they are also inconsistent with
an open and democratic political process.

Another way in which CON imposes a hidden tax on the healthcare system relates
to the resources hospitals and other healthcare entrepreneurs must devote to obtaining the
certificate. The process ot obtaining aCON is not only time consuming but expensive.
The ill-fated U.S. Highway 280 “hospital” in Birmingham provides an excellent example.
The facility stands empty in large part because no new private entity believes they can
obtain a CON and no current market participants believe it is worth the fight with its
sister hospitals to try to open a new hospital in the high growth 280 corridor. The
experience in Madison County, near Huntsville is also instructive, Local Huntsville
hospitals are “competing” to get the SHIPDA, the Alabama CON agency to designate one

and only one nfthem as having the right lo build a new facility.

Healthcare Policy: Breaking the Consumption/Payment Link

Is healthcare over-priced” In many, if not most cases, ihe answer is yes. Hut this is
not a problem that CON regulations can address. In fact, as argued previously, such laws
aie likely to contiibute to the piohlem. Ihe leason why healthcare may beoveiptieed :s
that, in most cases, what economists call "the consumption payment link" is broken.

Because of government entitlement programs and the nature of modern health
insurance, most people do not directly pay their own healthcare expenses. In 2002 over
S percent of all personal healthcare expenditures were made by someone other than the
person receiving the cate.1linlike the market for other goods ami services, healthcare is

consumed by the patient and, minus aco pay oi deductible, paid for by state and local
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government or by an insurance company operating a healthcare plan, lienee, the
“consumption/payment link" that is typical of most other buyer/seller arrangements, is
broken in the healthcare market.

How is healthcare like an all-ynu-cun-eut buffetor afree shopping spree?

This arrangement causes healthcare to be overpriced because it leads to healthcare
being over-consumed. People will generally consume more ofany product when lhe
amount paid is unrelated to the amount consumed. Furthermore, they will consume
relatively more of what would otherwise be the highest-priced or higher-valued options.
This is why people tend to “overeat” at all-you-can-eat buffets. It also explains why,
when crab legs or sirloin steaks arc ou the buffet, people will tend to consume relatively
more 0 f those items than the hot clogs or beans.

Imagine agrocery store operating like the healthcare system. Instead of walking
up and lown the isles seeing different prices for different food items and making
tradeoffs between prices and diffeienl kinds of products, we wete all on an employer-
paid-for “food insurance" plan. Whenever we needed groceries, we would drive to the
local supermarket and pay a fixed co-pay at the door Once inside, we could simply take
all the loud products we "needed." As a food consumer, how might we behave'.” Would
we lake only “what we needed" ot all that we could cany out? Would we go directly lo
the hot dogs and canned beans or would we find ourselves eating significantly more filet
mignon and lobster? Clearly, the “purchase" of food overall and the propoition of lobster
and liigh-piiced cuts of meal relative to hot dogs and beans would increase. This would
send the overall price o ffood and ihe "food insurance” premiums and co-pays through

the toot his is exactly what has happened for decades in the healthcare market
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The Problem nfLow Deductibles

The fnci that many plans have low deductibles with routine healthcare problems
being paid by insurance, rather than only high-cost operations and catastrophic conditions
also fuels the costs ofhealthcare, hi the 10-10s, ‘50s, and ‘bf)s, most people referred to
healthcare insurance as "hospitalization insurance.” This is because insurance mostly
covered high-cost health problems that required operations and stays in the hospital. The
effect of what is now called “first dollar coverage” or near lirst dollar coverage, i.e., plans
with very low deductibles, can be seen if we imagine the effects of auto insurance that
not only covered damage from accidents, but oil changes and tune-ups as well. If people-
showed up for an oil change and showed the mechanic an insurance card, the service
shop would clearly be less concerned about keeping the price competitive, and the car
owner would be less concerned about getting the best deal. 1lie prices of oi! changes,
tune-ups, etc,, would be much higher than they arc today.

Isit’t the Free Market Failing?
The current consumption and payment arrangements are not the result of a free
market for healthcare, but a failed set of government policies, As noted, most people do
not pay directly for their own healthcare, but it goes beyond that. Ihey don't even pay
diicctlv for, oi even own llurir own health insurance policy, like they do with auto or
homeowners insurance Taxpayer-funded programs like Medicare and Medicaid pay
nearly -15 percent of all healthcare hills.*1 I he icsl is mostly paid for by group health
lii.Miiaiicc policies that are owned by employei.s. I'm most types of insurance, such as
auto, homeowners, and life, premiums are associated with the risks posed by the owners

ofthe policy, i.c , those who are coveted by the policy, Ihe problem ol over consumption
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is tempered by the policy owner's desire to keep his or her premiums low. This market
check is not in place for health insurance. Those who are insured are not paying
individual premiums for their insurance, and the amount being paid in premiums is not
related to the risk associated with insuring individual policyholders. As noted, with few
exceptions, there are 110 individual policyholders.

All the usual checks that would occur in a Ircc market arc missing. There arc a
number ol reasons for this but the most important is related to the way health insurance is
treated for income tax purpc scs. The tax code penalizes the individual ownership of
health insurance policies and encourages the ownership of group policies by employers.
Since WW I, health insurance provided by employers is considered a tax-free benefit to
Ine employee, while personally owned health insurance plans must b. paid for with after-
tax income." Hits has led to very generous and expensive low- or no-deductible plans
offered by employers. In many cases a tax-free dollar offered in the form of .1 low- or no-
deductible health insurance benefit is more valuable to an employee than a taxable dollar
offered in the form ofwages. So v.e end up in a situation where public policy has led to
A1t overuse of health insurance and healthcare services.

Ihere is some good evidence that competition actually has worked in healthcare.

I he evidence . i« front the workings of managed care in the first hall'ofthe 1ss0s.
Now' most people tend to think o! managed care as their primary care gatekeeper denying
them access to a specialist or to a longer hospital stay or to a particul.tr diug. Managed

care plans have done these tilings  hut ironically 'here is remarkably little evidence that

these activities lowered costs.
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However, the real contribution of managed care was (and is) selective contracting,
not these ineffectual utilization controls. Managed 'are plans negotiated contracts with
hospitals and other providers based upon quality, and location andprice. What the
evidence shows is that when there were more hospitals in a market, the managed care
plan was able lo negotiate lower prices. Given the number of hospitals, when there was
more idle capacity in the market, the managed care plans were able to get still lower
prices. The managed care plans were also able lo get lower prices when they had a laiger
number of enrollees in the market. Thus, consistent with orthodox economics, managed
care plans were able to use patient volume to drive lower prices - and this process was
more successful when there weic mote piovidcis in the riaikcl.1L The "managed care
backlash" lias focused on the utilization controls and ignored the selective conlrael'ng
with the result that we moved from declining health insurance premiums in the mid 1990s
to increasing picnnuins today.

A public policy answci to bus problem is aim ing, albeit tentatively and slowly,
m the form of "health swmgs .mounts" (USA), which were made legal as part of the
Medicare Kctbini Act passed in 'OUT 1he entire point of these accounts is to reconnect
the consumption payment link. |liese plans allow cmployeis to oiler high deductible
insurance plans to their employees, which have lower premiums |he employer then
deposits 1 fixed amount each year into an individual 11SA that is owned by the employee
and wlieie both the amount deposited and any interest earned is tax exempt |he money
in this account can be used to pav for expenses up to the deductible, is well as other
healthcare cotis. In addition, any amount left in an USA can be willed &>the owner's

heirs, who ue not icquiied to use this money lor Itealtlicaic expenses 1tic important
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point is that any amount from this account not spent remains the property of the
employee, to be used for either future healthcare problems, retirement income, or to leave
to their children and grandchildren.

This approach reconnects consumption and payn. ill for most routine healthcare-
related costs. A dollar spent on healthcare services now is a dollar that cannot be used
later. As in other areas ofincome allocation people will consider tradeoffs. By partially
reconnecting the consumption/payment link. USAs provide people with an incentive to
be smaller and more cost-conscious healthcare consumers. In addition, this approach
returns insurance to its original purpose, to manage risk of catastrophic medical expenses

as opposed to being a form of "pre-payment” for routine medical services.

I ON and the Impossibility of Central Hanning

( (>N regulations ate an attempt at complete central planning ol investment in
licaltinaie-ielateil facilities The underlying premise is twofold fust, that individuals and
companies acting in a free market will mis.illocnte healthcare resources. As stated
directly in Alabama’s CON law." . will be administered in the state to assure .>* only
those liealthcaic services and facilities found to be in the public mtciesi shall be offered
or ile" eloped in the stale.

I he second premise behind the L v. implied by all that the law empowers the
ante to do, is that the st.ue. tliioiigh centr di/cd Inueaucratie allocation vifhealthcare
investment, can i.apiovc on iaaikel results. and better serve the public’s liealtlic.no needs

Ilie point here is that even il the lifst premise, as lenuoiis as n is. is accepted, there is no
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reason lo assume that a large scale intervention, such as authorized by CON laws, can do
anything to improve the situation.

This second assumption ignores all that the economics profession has learned
over the last 50 years regarding eommand-and-eonlrol methods ofresource allocation and
the central planning ofboth economies in general and specific markets within economic
systems. All of the reasons economists typically give regarding why economic central
planning fails, apply to CON regulations.

In afree market, resource allocation is driven by entrepreneurs who try to predict
what consumer demand is and will he for the future, before a physicians group invests in
MRI equipment, for example, they would want to he sure the community of patients they
serve would hiing forth enough business to eventually make that investment pay off,
Ihey have powerful market incentives to get it right. If their market analysis is wrong,
they lose money and their entire practice suffers. In other words, the bestjudges as to
whether the service will be "needed" are the entrepreneurs and investors themselves. It is
the profit and loss system that works to efficiently allocate investment and to provide the
information necessary liu making wise investments In the absence of CON, these
medical cnticpicnenrs would be operating m all aspects ofthe healthcare market.
Hospitals will lontimiou.sl) re-evaluate their circumstances lo determine if new birthing
rooms are needed, or an expanded emergency room is necessary, or if a new helicopter
evacuation unit would be woithwhtle 1lie key is that in each ol these cases they have a
strong incentive to aecin.itely assess the market and the community's "needs." If they

can't, they lose money and must divert revenues ami resources from other parts of their

operations



Arbiini! Policy Intit e

On Ine other hand, CON laws substitute bureaucratic decision-making for the
market's entrepreneurial assessments. Government decision-makers have no basis for
gathering accurate market information and, furthermore, they have no incentive to make
investments in the right places, at (lie right times, and in the right amounts. Unlike the
ease with private entrepreneurs, if their decisions prove to be wrong, there are no
personal consequences borne by the planners. In fact, there is no real way o determining
subsequently whether or not aproper decision lias been made. Conversely, a good
entrepreneurial decision is one that accurately assesses healthcare consumers’ needs and
survives the competitive pressures of the marketplace. Ihat is, it is a decision that
satisfies consumer needs at least as well as, if not belter than, existing and potential
competitors

| or those who are granted membership in the CON-sponsorod cartel, the real tests
ofthe marketplace arc forgone. In other woids, the market forces that would ultimately
determine whether a particular investment by a hospital, clinic, physician’s practice, etc.
truly served the needs ofihe community are blocked, Bureaucrats who judge CON
submissions do not. indeed cannot. .Mindly determine whether there is a need that will
best be tilled by a particular applicant, because they are outside the market process
generating the information

In Ins Nobel l,auiv ite lecture, " Ihe I'reteiise of Knowledge," economist Iriedrich
Hayek argued that cential planners, like those charged with determining who should and

should not provide medical services can oulv “pieteild" to have the itifoimalioil necessary

to make the kinds ot decisions they make
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At best, any determination of*need*by such planners will be arbitrary and will
not reflect actual market conditions. At worst, these planners can become witting or
unwitting tools of entrenched interests wlish to keep competition out of the market.
As University of Pennsylvania analyst Mark Pauly noted, CON programs “tended to be
‘captured* or dominated by the hospitals they were intended to regulate, and those

hospitals used regulation to keep out competition.

Conclusion
| he Federal Trade Commission advises that “ states with CON programs should

reconsider whether these programs best serve their citizens’ healthcare needs,” In fact,
Certificate of Need l.aws in Alabama and other slates should be explicitly repealed. State
governments should not be aiding and abetting monopolies or their formation, or acting
as a cartel enforcement mechanism for established healthcare interests. This is especially
true in healthcare markets where competition, which is widely iccognizcd by economists
as the most effective tool for driving costs down, is sorely needed Competition provides
the incentives to discovci new technologies and new efficiencies for dclivcting those
technologies to patients,

The idea that in the area nl iiealtlieare services, lice market competition can't
work as a means of cost control is not grounded in either economic theory or empirical
evidence. Indeed in areas wlieie competition i <allowed to llourish, such as nptomeny,
the customer is well served with plenty ofoptions and competitive pticii." luithetiiioie.

believing that ( <N laws and the bureaucrats who administer them can do a better job
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than the competitive market process is not only wishful thinking, it is the economic
equivalent to believing the earth is flat.

Healthcare provision around the world is controlled by varying degrees of
government central planning. Consequently, all systems tend to be dominated by
different forms of healthcare market malfunctions. In countries like Canada and Great
Britain, there are long queues and bottlenecks for vital services and treatments. In the
United Stales, there are pioblcms associated with high costs and affordability. None of
these countries allow free markets and open competition. Government command-and-

control has failed: it is time to let the free market work.
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Alaska's hospitals:

improving Health through Community benefits
Aboi7 this Report

T he challenges to improving (lie health of Alaskans are as (all as our mountains and as unique as our topography,

climates and communities. Each and every day, Alaska hospitals voluntarily olfer programs and services in
their communities that exceed traditional daily medical care. These programs and services — called Community
Benefits — deliver health care assistance and solutions to specific populations with unique medical needs. The goal
of Community Benefits is to improve the health of Alaska by improving the quality of life for Alaskans.

The Alaska State Hospital and Nursing Home Association (ASHNHA) is proud to present the 2008 Alaska Hospital
Community Benefits Report. While many people are familiar with hospitals’role as major employers, this is the first
time ASHNHA has quantified and reported to Alaskans the Community Benefits provided by the state’s acute care

hospitals.

Community Benefits are programs and services that exceed the routine and emergency care provided around the
clock daily by Alaska hospitals. Community Benefits are oflcn provided free of charge oral substantially reduced
fees. They arc targeted programs and sendees that address the identified and often unique health care, social and
welfare needs of the people who live in a particular community. These benefits provide measurable improvements
in health status and access to health care for a community’s residents. They also provide care to Alaskans regardless

of ability to pay.

Sixteen Alaskan hospitals provided data to the 2008 Alaska Hospital Com
inanity Benefits Report. Participating hospitals are Alaska Regional Hos-
pital, Anchorage; Bartlett Regional Hospital. Juneau; Central Peninsula
Hospital, Soldolna; Cordova Community Medical Center, Cordova;
Fairbanks Memorial llospital, Fairbanks; Ketchikan General Ilospi-

tal, Ketchikan; Mat-Su Regional Medical Center, Palmer; North Star
Behavioral Health, Anchorage; Petersburg Medical Center, Petersburg;
Sitka Community Hospital, Sitka; South Peninsula Hospital, Homer;
Wrangell Medical Center, Wrangell; Providence Alaska Medical Center,
Anchorage; Providence Kodiak Island Medical Center, Kodiak; Providence
Seward Medical & Care Center, Seward;

and Providence Valdez Medical Center, Valdez.

Community Benefits: Saving & Changing lives

Sale Kids Water Safely Program Saves Lives

Dan Baeten credits his 14-year-old son for saving the lives
of his family members after attending the Safe Kids Water
Safety community benefit event in Soldolna. The young
man’s personal flotation device and his knowledge of how
to handle a boating accident saved the family when their
canoes overturned and were swept down river on a treacher-
ous stretch of water.

WOW Rule Gives Hack

Oncology nurse Kathy Lopcmait started a fun-filled winter
snowmobile fundraiser. The event raised $34,000 to distrib-
ute to community members as $1,000 grants for those need-
ing items not covered by insurance or assistance to travel lbr
medical care.

r



FINDINGS:

Alaska hospitals Provide $151.6 million

COMMUNITY BENEFITS

Alaska hospitals provided $151.Amillion in Community
Benefits to communities and citizens in 2006, the most
recent year for which data arc available. The hospitals also
paid more than S10.3 million in taxes and fees to state and
local governments. The data come from surveys completed
in January 2008 by 16 Alaska hospitals (sec complete list on
page 2 under “About this Report.”) Community Benefits arc
programs and services offered by hospitals beyond required
daily health care services. They target specific populations
inacommunity with assistance and solutions to unique
health care needs.

ASHNHA Community Benefits Survey Report Summary
Benefit Category Participants Served Loss/Cost

Community Health Improvement Services

Community Health Education 57,394 $1,340,996
Support Groups 128 $2,798
Self Help 242 $1,900
Nonbilled/Reduced-Fee Clinics 7,016 $142,434
Health Screening 989 $49,494
Immunization 800 $18,807
Counseling 424 $76,755
Family Support Services 15 $2,120
Free/Discounted Prescriptions/Supplies to Patients 473 $75,512
In-Home ervices 307 $1,06f
Meals/Nutrition Services 5,382 $212,469
Transportation Services 628 $38,314
All Other Health Care Support Services 75 $500
Community Health Improvement Services Total 73,873 $1,963,159
Financial and In-Kind Contributions 15,730 $1,214,786
Health Professions Education Contribution 1,247 $2,044,967
Health Research Contribution 0 0
Community Building Activities 16,046 $79,375
Community Benefit Operations 0 $3,700
TOTAL PARTICIPANTS IN COMMUNITY BENEFITS PROGRAMS 106,896

$22,967,322
$12,545,792
$12,543,156

Charity Care At Cost

Medicaid Underpayment

Losses on Other Public Programs
(Excludes Medicare and Medicaid)

Bad Debt at Cost

Medicare Unreimbursed

Subsidized Health Services

Hospital-Based Nursing Heme Losses

TOTAL COMMUNITY BENEFITS $151,557,561



Community Benefits improve the

health of Thousands of Alaskans

is report uses numbers to present the Community Benefits provided by Alaska hospitals. But Com -

T}unity Benefits arc really about people. Community Benefits include care provided free of charge to
Alaskans who are unable to pay. Programs and services can include prenatal care for expectant mothers
and families, smoking cessation, preventing sports and other avoidable injuries, CPR and first aid classes,
AIDS education and awareness, school-based health services, help for elderly citizens, work-site based
health promotion, fitness and exercise seminars, blood pressure screenings, cholesterol testing, mental health
and depression screenings, diabetes counseling, adult and child immunizations, blood drives, nutrition and
weight loss management, substance abuse counseling, prescription drugs, transportation services, child car
safety seat classes, and so much more. The goal of Community Benefits is to improve the health of Alaska

by improving the quality of life for Alaskans.

Alaska Hospitals Provide Alaska Hospitals Send
$151.6 Million in Community Benefits $10.3 Million in Taxes, Fees to State and
Subsidized Hospital-Based Local Governments
Health Services Nursing Home License Fees
Income Taxes 270,400
$£.n (ia Sales Taxes
Programs $19,070
6 Services State
$5.3 Million 6 Local
Charity Care Taxes

$12,773

Unreimbursed Cost
of Medicaid & Othe
Government
Programs

Total Value of Benefits Provided to Alaskan Total Payments to State aqd_ Local
Communities: $151.55 Million Governments: SW.31 Million
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I. Overview

InJuly 2004, the Federal Trade Commission (FTC) and the Department ofJustice (DOJ) issued a
joint report titled Improving Health Care: A Dose o f Competition. Described as advisory' in
nature, ostensibly, it offers recommendations on how to “improve the balance between
competition and regulation in health care.” 1 The authors say they want “to inform consumers,
businesses, [and] policy-makers on a range of issues affecting the cost, quality, and accessibility
of health care,”2Except for more effective enforcement of antitrust laws, which falls within the
scope of the agencies’ responsibilities, the report seeks to effect change by influencing the views
and conduct of others, particularly national and State policymakers.

Eliminating certificate of need (CON) regulation is only one of several problematic arguments
and recommendations presented. It is the only recommendation that has gained much public
attention, but the issue is given only cursory, dismissive consideration in the report.3The overall
thrust of the report is to encourage movement to a "consumer driven" health care system that
relics on market forces to determine costs (prices), access, and quality. CON regulation and
planning is seen as an obvious obstacle to this goal, but the renoit also cautions against:

e Ovcr-rcliance on health insurance;

e The system-distorting effects of Medicare and other “ad ninistered pricing” schemes;

e Economic cross-subsidies within the system;

e Government-imposed service mandates;

« Attempting to control prescription drug prices;

e Permitting collective bargains by physicians, and generally; and

< Any other action or process contemplated, in the pursuit ofother (perhaps larger) social
goals and interests that might limit competition or the full application of market forces.

Criticism of CON regulation in Im pr oving Health Care is not surprising. Given the FTC raison
d'etre of promoting free markets and unfettered competition, and its longstanding opposition to
CON programs, little else could be expected. Nevertheless, the unsupported conclusion that CON
programs “pose anticompetitive risks” and “risk entrenching oligopolists and eroding consumer
welfare" is little more than doctrinaire posturing. Similarly, the recommendation that States with
CON programs “reconsider whether these programs best serve their citizens’ health care needs” is
gratuitous. State legislatures do this regularly, often annually.

1 1TC-DOJ press release July 23,2004, at «http://www.ltc.gov/opa/2004 07/heathcnrerpt.htm>,

- Ibid.

" CON and related planning aic treated briefly as “miscellaneous subjects” in Chapter S, the last chapter ot
the report. Although there are occasional allusions to CON regulation i Isewherc in the report, the
question is discussed directly in fewer than 10 pages of the 350 plus page report. The cursory treatment
of CON planning and regulation appears calculated: CON regulation is treated dismissivcly, almost as an
afterthought, tu the body of die report, but is elevated to prominence in the recommendations (number 2)
offered “to improve competition in health cate markets". Improving Health Care: A I)ose of
Competition. A Report by the Federal Trade Commission and the Department o f Justice, July 2004. flic
full report is available at www.Oc.i’ov. See specifically Chapter S (p> 1-6) and the Executive Summary
(p.22), both ofwhich discuss CON regulation directly.
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