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State ~y Stale

A B C D E F

1 STATE
Limits Prosecution/ 
Statute states not a 
violation of law

Reliquismening 
parent is provided 
immunity frm 
prosecution

In any prosecution- 
*=lf child is 6 days 
old or older, but 
less than 30 days

Relinquishing parent 
may reclaim child (I did 
not see where age was 
determined) prior to 
terminating rights

Few states who have 
returned child after 
relinquishment of 
parental righs

2 Alabama Yes Yes
3 Arizona
4 Arkansas Yes
5 California Yes Yes
6 Colorado Yes
7 Connecticut Yes Yes
8 Deleware Yes Yes
9 Florida Yes Yes
10 Georgia Yes
11 Idaho Yes Yes
12 Illinois Yes Yes
13 Indiana Yes
14 Iowa Yes Yes
15 Kansas Yes
16 Kentucky Yes Yes
17 Louisiana Yes Yes
18 Maine Yes
19 Massachusetts
20 Maryland Yes
21 Michigan Yos Yes
22 Minnesota Yes
23 Mississippi Yes Yes
24 Missouri Yes Yes
25 Montana Yes Yes
26 Nevada Yes
2 / New Hampshire
28 New Jersey *Yes
29 New Mexico Yes Yes
30 New York ‘ Yes
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State State

A B C D E F

1 STATE

Limits Prosecution/ 
Statute states not a 
violation of law

Reliquismcning 
parent is provided 
immunity frm 
prosecution

In any prosecution- 
*=lf child is 6 days 
old or older, but 
less than 30 days

Relinquishing parent 
may reclaim child (I did 
not see where age was 
determined) prior to 
terminating rights

Few states who have 
returned child after 
relinquishment of 
parental righs

31 North Carolina Yes
32 North Dakota Yes
33 Ohio Yes
34 Oklahoma Yes
35 Oregon *Yes
36 Pennsylvania Yes
37 Rhode Island Yes Yes
3. South Carolina Yes
39 South Dakota Yes Yes
40 Tennessee Yes Yes Yes
41 Texas •Yes
42 Utah *Yes Yes
43 Virginia •Yes
44 Wisconsin Yes
45 Washington Yes
46 West Virginia ‘ Yes
47 Wyoming ‘ Yes Yes
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STATE

Alabama

Arizona

Arkansas

California

Colorado

Connecticut
Delewaro

Florida
Georgia
Idaho

Illinois
Indiana

Iowa

State State

Who can
Days to surrender surrender

3 days 

3 days

30 days

3 days

3 days

30 days 
14 days

3 days 
Less than 1 
30 days

3 days 
45 days

14 days

a parent or a 
parents agent

a parent or a 
parents agent

Focus of 
Law
Protecting
newborns
Protecting
newborns

Anonymity for parent or agent of Statute states that the safe haven 
parent may be expressly cannot compel parent or agent of
gaurcnteed in statute parent to provide indendifying info

Yes Yes

a parent or a 
parents agent or 
another person 
having custody of Protecting

week

the child

a parent or a 
parents agent 
not specified

Mother only 
Custodial parent

newborns
Protecting
newborns

Protecting
newborns

Yes

Yes

Protecting 
newborns Yes

a parent or a 
parents agent

Yes

Yas
Yes

Yes

Yos

Yes

NAIC
National Adoption Information Clearinghouse 

and Child Welfare League of America



Stale State 2

STATE

Kansas

Kentucky
Louisiana
Maine
Massachusetts

Maryland

Michigan

Minnesota

Mississippi

Missouri

Who can Focus of
Days to surrender surrender Law

a parent or a

45 days

parents agent or 
another person 
having custody of 
the child

Anonymity for parent or agent of Statute states that the safe haven
parent may be expressly 
gaurenteed in statute

cannot compel parent or agent of 
parent to provide indendifying info

14 days
30 days
31 days
Less than 1 week

Less than 3 days

Protecting
newborns

not specified

Mother only/or 
another person 
approved by the 
mother to deliver 
infant on her 
behalf

Protecting
newborns

yes
Yes
Yes
Yes

3 days

3 days

Less than 30 day

Mother only/or 
another person 
approved by the 
mother to deliver 
infant on her 
behalf

a parent or a 
parents agent

Protecting
newborns

Protecting
newborns

Protecting
newborns

Yes

Yes

NAIC
National Adoption Information Clearinghouse 

and Child Welfare League of America



Statb ~y State

STATE
Montana
Nevada

New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina

Who can
Days to surrender surrender
30 days 
30 days

Anonymity for parent or agent of Statute states that the safe haven

30 days 
90 days 
5 days 
7 days

North Dakota 1 year

Ohio
Oklahoma
Oregon
Pennsylvania

3 dayr 
7 days 
30 days

Rhode Island 30 days

South Carolina 30 days
South Dakota 60 days

Tennessee
Texas

3 days 
60 days

not specified 
not specified 
not specified

a parent or a 
parents agen

a parent or a 
parents agent 
a parent or a 
parents agent

Mother only

Focus of parent may be expressly 
Law gaurenteed in statute

Protecting 
newborns Yes 

Yes

Protecting
newborns

cannot compel parent or agent of 
parent to provide indendifying info
Yes
Yes

Yes
Yes
Yes

Yes

Yes

Yes
Yes

Yes

Yes
Yes

Yes

Utah 3 days

Washington 3 days

a parent or a 
parents agent

Protecting 
newborns Yes

Protecting 
newborns Yes

NAIC
National Adoption Information Clearinghouse 

and Child Welfare League of America



State State

STATE
West Virginia

Wisconsin

Wyoming

Who can
Days to surrender surrender
30 days

Anonymity for parent or agent of Statute states that the safe haven 
Focus of parent may be expressly cannot compel parent or agent of
Law gaurenteed in statute parent to provide indendifying info

Yes yes

3 days
a parent or a 
parents agent

Protecting 
newborns Yes

Yes Yes

N AIC
National Adoption Information Clearinghouse 

and Child Welfare League of America
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Safe H avens  for A bandoned  Infants
By Nina Williams-Mbengue, Policy Specialist

After 13 infants were abandoned in the Houston, Texas, area within a 10-month period in 1999, state 

lawmakers acted to encourage desperate parents to ieave their children in a safe location rather than 

simply abandoning them. Since the Texas law was adopted, 34 more states have enacted so-called "safe 
haven" laws. All the statutes generally promise that women who relinquish unharmed infants in desig­

nated safe places will not be prosecuted or provide that abandonment in compliance with the law 
constitutes an affirmative defense to prosecution.

So far, the effects of the new laws appear to be limited. Although some newborns have been left at 

hospitals or police and fire stations, others continue to be found in unsafe places. Serious concerns 

remain regarding the general lack of research on abandoned babies and their mothers, the implications 

of these laws on states' adoption and child welfare practices, the rights of the infant's father and the 

relatively small number of infants involved. Some child welfare experts have expressed concern that the 
lav/s do not include an examination of existing 

statewide child abuse prevention strategies and 

services for women at risk.

This report examines what i: known about in­

fant abandonment, provides an overview of key 

aspects of the legislation, describes state experi­

ence with the new laws and discusses some policy 

implications for lawmakers.

The  S c o p e  o f  t he  P r o b l em

What do we know about the incidence of infant abandonment? Unfortunately, national and state data 

on the number o f abandoned infants are practically nonexistent. Most states do not keep track of these 

infants and, so for, the federal government does not require states to do so, A recent media survey

Discarded Infants and Boarder BabiesThe Infarts refenred to are those abandoned In public places— other than hospitals—such as parks, roadsides and dumpsters. They also are known as “discarded Infants* and should be dis­tinguished from “boarder babies," w1k > are abandoned in hos­pitals due to pra- or perinatal drug or HIV exposure as de­scribed In tho Abandoned Inrants Assistance An (RL104-23), In the law, Congress defined abandoned Infants a s . Infants and young children who are medically cleared for discharge from acute care hospital settings but who remain hospitalised because of a lack of appropriate out-of-hospltal placement al­ternatives.''



conducted by the U.S. Department of Health and Human Services (HHS) reported 65 

babies abandoned in public places in 1991. This number increased to 105 in 1998, with 

33 of the babies found dead. HHS officials state these numbers could simply reflect height­

ened media interest in the issue and do not necessarily indicate an actual increase in baby 

abandonment,

Abandonment of infants in public places appears to be part of a much larger problem. Due 

to parental drug addiction, 31,000 infants were abandoned in hospitals in 1998. The 

number of children who suffer abuse and neglect from parents or caretakers each year is 

even greater. According to HHS, 836,000 children were confirmed as abused in 1999. Of 

those children, 1,100  died.

W h a t  Do Wo Know  a b o u t  M o t h e r s  W h o  A b a n d o n  The i r  
I n f an t s ?

Little is known about women who discard their newborns. Most of the women are never 

found. Anecdotal evidence indicates that most of the women are very young; their race and 

income vary. M r ^  are very much in denial of their pregnancies and appear to be unaware 

of or afraid to u. jie  resources available to help them before and during their pregnancies. 

Questions also exist about the fathers' role, the mothers' family situation and how often the 

pregnancy is the result of rape or sexual abuse.

Some experts suggest that women who are likely to abandon their infants also are the most 

likely to commit infanticide. In 1996, researcher Michelle Oberman studied women who 

commit infanticide. Her conclusions may shed light on women who abandon their babies, 

Oberman noted that the most fundamental shared characteristic of these women is their 

"seemingly self-imposed silence and isolation during pregnancy." Often, not even the 

woman's family and close friends are aware of her pregnancy. Oberman also asserted that 

women who commit infanticide are in "massive denial." The combination of denial and 

isolation means that these women do not seek prenatal care and do not make any plans for 

the binh or caro of the baby.

The women Oberman studied represent every race, ethnicity and socioeconomic back­

ground. Most are young, single and live with parents, guardians or other relatives. If 

forced to live on their own, they would be poor and, presumably, financially unable to caro

Most women 
who discard 
their new­
borns are 

very much in 
denial of 

their preg­
nancies and 
appear to be 
unaware of 
or afraid to 
use the re­

sources avail­
able to help 
them before 
and during 
their preg­

nancies.
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for an infant. The women may have suffered rape or abuse and the pregnancy is most likely 
their first. Surprisingly, women who commit infanticide are unlikely to have a history of 
substance abuse.

In response to the limited information on infant abandonment, federal House Resolution 
465, introduced and passed in April 2000, recommended that local, state and federal 
statistics be kept on the number of infants abandoned in public places. Federal House 
Resolution 422, also introduced in 2000, sought to establish a Baby Abandonm ent Task 
Force to collect information and maintain a database (through the Bureau of Justice Statis­
tics) on incidents of child abandonment, including information on demographics, circum ­
stances, outcomes and trends. The legislation was reintroduced in January 2001 as H.R. 7, 
the "Baby Abandonment Prevention Act of 2001." Additionally, the "Safe Havens Support 
A ct of 2001," H.R. 2018, proposes using TA N F funds to support infant safe haven pro­
grams and requires H H S  to conduct a study to determine the number of infants relin­
quished, abandoned or found dead and the characteristics and demographics of parents 
who have abandoned an infant.

Rev i ew  o f  S t a t e  Laws

Most states have child abandonm ent laws that allow authorities to prosecute parents or 
caretakers who willingly and permanently abandon their children. The goal of the new safe 
haven laws is to allow a parent to safely leave a baby without fear of prosecution for child 
abandonm ent and without resorting to the dangerous practice of leaving an infant in a 
trash bin, in a wooded area or beside a highway.

Thirty-five states (including 19 that passed laws in the 2001 session) now have some type 
of safe haven legislation. Most of the laws designate hospitals, emergency medical services, 
fire stations and police stations as safe locations. O ne exception is New York, which stipu­
lates that the baby may be left with a suitable person or may be left in a suitable location so 
long as an appropriate person is promptly notified. Immunity is granted generally to 
employees who are required to accept and care for relinquished infants. About half of the 
states will not prosecute parents who relinquish unharmed infants. The remainder alfow 
an affirmative defense to prosecution. State laws vary on the age of infants who may be 
relinquished. The ages range from 7 2 hours old or younger up to 5 days old or younger. 
The most com mon ages found in the statues are 72 hours and 30 days.

Thirty-five 
states (includ­
ing 19 that 
passedlaws 
in the 2001 
session) now 
havesome 
type of safe 
haven legisla­
tion.
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Some of the issues addressed in statute include anonymity, parental rights public awareness 

and court procedure. (See sidebar for additional provisions.)

Anonymity 
provisions, 

while meant 
to encourage 

parents to 
safety drop 

off their 
newborns, 

create diffi­
culties for the 
child welfare 

and legal 
systems.

Arcnym zty
A number of states with safe haven legislation do not specifically mention anonymity. 

Twenty-four states do allow for anonymity, in which the person leaving the child is not 

required to disclose any information or may remain anonymous. The laws state that the 

receiving entity may request relevant medical history information about the infant and the 

infant's parents, but the parents are not required to provide that or any other information. 

Most of the laws also require that the receivers offer the parent written or verbal informa­

tion about the safe haven law, what will happen to the baby, adoption alternatives and how 

to contact social services. They also may offer medical history forms that the parent may 

voluntarily and anonymously mail in later,

The goal of the anonymity provisions is to encourage women to safely surrender their 

infants without fear of identifying themselves. South Carolina requires the person accept­

ing the infant to offer information about the legal repercussions of relinquishment. The 

person receiving the infant also must attempt to obtain information about the infant, but 

the parent is not required to share anything. In addition, the parent must receive a self- 

aduressed, stamped envelope to mail to the Department of Human Services with informa­

tion about the child. Minnesota receivers must not inquire about identity, but may ask 

about medical history and may tell the parent how to contact social services. California, 

Connecticut, New Mexico and North Dakota issue the parent a numbered identification 

bracelet. If the parent changes his or her mind, possession of the bracelet in Connecticut, 

New Mexico and North Dakota creates a presumption that the parent has standing to 

participate in a custody hearing. In California, a pai 't can reclaim custody within 14 

days of surrendering the child if he or she has a matching bracelet. Tennessee requires the 

facility receiving the infant to seek identifying and medical history information whenever 

possible and to inform the parent that such information will facilitate the infant’s adop­

tion. The parent is not required to provide tho information,

T & m im ticn  o f  U x m fa l R ic jt s

The anonymity provisions, while meant to encourage parents to safely drop off their new­

borns, create difficultic 'or the child welfare and legal systems, In order to free abandoned 

infants for adoption, states must hold termination of parental rights proceedings in court
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to remove a parent's legal rights and obligations tc his or her child. To abide by constitu­

tional requirements for d1 ie process for parents, the state must attempt to locate and notify 

the parents o f the termination proceeding and give them an opportunity to respond and 

appear in court.

Twenty-one states (see sidebar) address the termination o f parental rights proceeding noti­

fication requirement in several different ways. Generally, they either state that the act of 

voluntarily surrendering the infant to a safe haven terminates parental rights or they pro­

vide for some type of notice to parents or require the department to conduct a reasonable 

search to locate the biological parents. South Carolina requires the Department of Social 

Services to publish notice of an abandoned newborn and to send a news release to broadcast 

and print media in the area with information about the infant, including the permanency 

hearing date and location. Iowa's law outlines the termination o f parental rights process 

and the timelines for filing petitions. The legislation also requires notice to be provided to 

any known parent and to possible putative fathers registered with the state registrar o f vital 

statistics, Florida's law creates a presumption that the parent leaving the newborn consents 

to the termination of his or her parental rights; however, the parent may claim the child up 

until the court enters a judgment terminating parental rights. The law also requires the 

department or a child-placing agency that has custody of the infant to initiate a diligent 

search to notify and obtain consent from the parent whose identity and location are un­

known, other than the surrendering parent. Several states give parents a specified amount 

of time in which to claim maternity or paternity o f the infant. If they do not petition for 

custody within that time period, they waive right to notice of, or participation in, any 

judicia l proceeding for the adoption of the infant.

Public /wareness
Thirteen states require media and public awareness campaigns to alert parents who are at 

risk of abandoning their infants to the new legal alternative. New Jersey's legislation re­

quires the establishment of a public information program to promote safe placement alter­

natives for newborns, including a 24-hour, toll-free hotline. The law also appropriated 

$500,000 for the program.

In addition to the 19 states that enacted legislation so far in 2001 (seefigurel), 11 consid­

ered bills. As was the case in 2000, the proposals seek to grant immunity to parents who

South Caro­
lina requires 
the Depart­
ment of 
Social Ser­
vices to 
publish 
notice of an 
abandoned 
newborn.
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surrender unharmed infants in designated locations. Most of the provisions are similar to 

those already discussed.

S t a t e  E xpe r i e n c e :  How Ef fect ive Are the  N ew  Laws ?

So far, the laws appear to have had a limited effect. Several states have begun to report on 

infants abandoned after the passage of the safe haven legislation. Approximately 33 babies 

have been legally relinquished including five each in Texas, Michigan and Alabama, ..ix in

Major Provisions of Safe Haven Legislation
Parent Mil not be prosecuted: Arl i „  Calif., Conn., Fla., Idaho, Iowa, 
III., Kan., Minn., Mont., Nev., N.M., N.D., Ohio, Okla., R.I., 
S.C., S.D. Tcnn. and Wls.
Affirmative defense: Ala., Ark., Colo., Del., Ind., La., Mich., Miss., 
N.J., N.Y., N.C., Ore., Texas, Utah and W. Va.
Termination ofparental rights: Calif., Conn.. Del., Fla.. Idaho, III., 
Iowa, La., MorX.. Nev.. N.J., N.C., Ohio, Ore., R.I., S.C., S.D., 
Tcnn., Utah, W. Va„ and Wls.
Missing child registry search: Ark., Fla., La., N.J., Okla. andS.C. 
Public awareness: Conn., Fla., Iowa, III., Mont., N.J., N.Y., N.C., 
Okla., Ore., S.C. and Tcnn.
Funds available for infant: N.M. and Wls.
Genetic testing lo determine matcmity/patcmity: Del., Fla., Idaho. III. 
AndOhlo
Putative father registry search: III., Tenn., and Utah
Additional study ofinfant abandonment: Colo., Idaho, III., La. and
N.J.

New Jersey, four in California, two in Connecticut, 

Minnesota and Ohio and one each in Kansas and 

South Carolina. The numbers are approximate be­

cause officials in several states reported that they are 

not officially tracking tho numbers of infants or that 

they had unofficial media counts of infants. Officials 

in New York, West Virginia and Florida reported that 

they were not sure that any infants had been relin­

quished because their laws do not require reporting 

or tracking that information.

Unfortunately, safe haven legislation has not prevented 

all cases of unlawful abandonment. Texas reported at6 U C 3  L  3 T A T *  L c 4 ! « L A T X V K  R c r o U T



least 12 infants have been abandoned illegally since the passage of its law, but the abandon­
ments occurred before the start of a public awareness cam paign. None have been aban­
doned outside safe havens since this publicity. Louisiana reported that five infants have 
been abandoned illegally since passage of its law. Three babies died, and the parents are 
being prosecuted. At least five babies were illegally abandoned in California; two more of 
them were found dead. In Connecticut, one baby was discarded near a highway. Three 
babies have been abandoned illegally in Colorado. In one case, the mother is attempting to 
regain custody. M ichigan reported nine attempts including one in which a judge  ruled 
that the case was not a safe haven surrender because the parents had not been given enough 
information on their legal rights. Updated links lb abandoned Infant enactments and bills can bo found at NCSL's Cfil|d Welfare Web Site at Ixtpr/^wm ncsl.org/ prog-ams/cyf/cw.llm.;Several states also reported on their public awareness 
cam paigns, which they believe will be key to the effec­
tive implementation of the new laws. Texas did not
include provisions for public awareness and continued to find abandoned babies until a 
private foundation donated money for a campaign. New Jersey used its $500,000 appro­
priation to produce public service announcements, posters, pocket cards and brochures 
and has advertised the program in local and college newspapers, on billboards and on 
buses, M ichigan included a $200 ,000  appropriation to establish a toll-free information 
line and distribute press releases, a brochure and a poster targeting youth, Connecticut 
developed a brochure for distribution in high schools, middle schools, homeless shelters 
and drug treatment centers. The effects of these cam paigns remain to be seen.

States reported on their efforts to provide training for personnel responsible for receiving 
and caring for infants as an essential com ponent. The New Jersey Hospital Association 
provides ongoing training for hospital staff, and the state's attorney general works with 
prosecutors to ensure that parents who legally relinquish infants are not prosecuted. Michigan 
developed protocols and training material to be sent to entities that are designated to 
receive the infants. California sent material to hospitals and conducted a training for hos­
pital supervisors on procedures for accepting infants. Connecticut will work with the state 
hospital association to train hospital workers and will develop training material for law 
enforcement officers.

Many offi­
cials see 
voluntary 
data collec­
tion about 
the mothers 
as a critical 
element in 
developing 
betterpolicy 
to address the 
needsof 
women who 
abandon 
their babies.

Finally, many officials see voluntary data collection about the mothers as a critical element 
In developing better policy to address the needs of women who abandon their babies. Tho
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Many child 
welfare 

experts state 
thatsafe 

haven legisla­
tion needs to 
be part of a 
larger effort 
to enhance 
services for 

women who 
are at risk of 
abandoning 

their infants.

information could include the mother's medical history, race, length and condition of the 
pregnancy, any history of sexual or substance abuse, family situation, econom ic background, 
presence of domestic violence and information about the father. There is also a need to 
collect as much information as possible about the infant, including medical history, date of 
birth, preferred name for the child, sex, location of the birth and any problems encoun­
tered at birth.

A r e a s  o f  C on c e rn  f o r  P o l i c ym a k e r s

Proponents of safe haven legislation believe that these laws will significantly reduce the risk 
that a newborn will be abandoned in a manner that may result in death. They also feel that 
the laws will protect parents who believe they have no option other than abandonment, 
but who want to deliver their newborn to a safe shelter. Others hope that the laws may 
offer young women an immediate alternative to abandoning their infants, while giving 
policymakers and the public time to examine the issue and create system-wide reform to 
include teen pregnancy prevention programs, prenatal counseling, health services, adop­
tion promotion and other support programs.

Critics of safe haven laws continue to voice concern in a number of areas that could have 
major implications for state lawmakers.

Need for Examination o f Statewide Services for ikmsn a t Risk 
Many child welfare experts state that, although safe haven legislation may be a good idea, it 
needs to be part of a larger effort to enhance services for women who are at risk of abandon­
ing their infants. Experts from the fields of child welfare, mental health, youth services, the 
medical establishment and teen pregnancy will want to work with young parents to exam­
ine the existing system of services. Such an examination might provide sot ne answers about 
why this population of parents is unable -or unwilling- to use these services.

Lack of a Ctnprdicnshe Strategy for tha Prevention of Infant rfzuxkmtnt 
Critics are concerned that states are not viewing safe haven programs as an integral part of 
child abuse prevention. Has infant abandonment been considered in the state's child 
abuse prevention efforts? Does the strategy target young women at risk of abandonment? 
These are just a few questions policymakers may want lo ask as they work with public

a N C S L  S t a t e  T t t o i a t.itivc R e p o r t



health, child protection, child abuse prevention, mental health, families and others to 
develop a comprehensive strategy to prevent infant abandonment.

A rcn ^ riity e a T d  Ib n n in a tia n  o f  F h r m ta l R ig h ts

Child  welfare experts are apprehensive that the anonymity provided to parents in tho safe 
haven laws conflicts with biological parents' due process rights in termination of parental 
rights proceedings. As previously mentioned, states have attempted to address this critical 
issue by providing some type of notice or search for the biological parents of the abandoned 
infant in an effort to include them injudicial proceedings related to the adoption of the 
infant. States will want to carefully examine their termination of parental rights statutes to 
avoid conflicts with safe haven laws.

R e la tio n s h ip  to  E x is tin g  C h i Id  fcfe lia re  S ta tu te s

Likewise, states may want to examine all their existing statutes related to adoption, pater­
nity, custody and all jud icia l proceedings associated with child abandonment. It also is 
important that states clarify their definitions of infant abandonment. For example, several 
states with pew laws exempt safe haven abandonment from the statutory definition of 
abandonment, child abuse or child neglect. Other states add safe haven abandonment to 
their existing definition of abandonment.

R ith a r 's R k fr ts

A few states require a check of the putative father registry and include provisions to contact 
the putative father, but most do not contain provisions to address notification of fathers 
who may not be aware of the child's b rth. Critics contend that denying notification 
unfairly presumes that these fathers do not want to care for their children. Utah's legisla­
tion addresses this concern by requiring a search of the confidential registry for unmarried 
biological parents and requiring that notice be sent to each potential father identified in 
the registry. The termination of parental rights hearing must be scheduled as soon as 
possible if no one has identified hirnself as the father (or if the mother has not identified 
herself) within two weeks after notice is complete. If a non-relinquishing parent is not 
identified, the surrender of the newborn shall be considered grounds for termination of 
parental rights of both parents.

Child welfare 
experts are 
apprehensive 
that the 
anonymity 
provided to 
parents in the 
safeh an 
laws conflicts 
with biologi- 
calparents 
due process 
rights in 
termination 
of parental 
rights pro­
ceedings
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A kpLian

Adoption advocates are particularly concerned about the lack of medical and family history. 
They note that a lack of information about their backgrounds is often troublesome for 
adopted children and worry about the stability of the child and his or her adopted family 
la*er in life. They fear that the lack could be a setback to the trend in adoption policy to 
provide the adoptee with information about the birth family. Adoption and other child 
welfare experts also point out that the legislation may not be necessary because most states 
will not prosecute women who give birth and relinquish their newborns in the hospital. 
Additionally, every state allows women to voluntarily relinquish their infants for adoption.

I&va ta l I rm p T F d h ilit y

Many policymakers are concerned that these laws may only encourage parental irresponsi­
bility. Since so little is known about the women who abandon their babies, there is no 
proof that the legislation will discourage mothers from leaving their infants in unsafe places. 
For women who might otherwise seek help from family, friends and social service agencies, 
the enactment of safe haven laws might encourage them to anonymously abandon their 
newborns rather than take advantage of their traditional network of support.

Conc lu s i on

State safe haven laws are in various stages of implementation. The effectiveness of these new 
laws has yet to be measured. It Is important that states begin to collect data about aban­
doned infants and their mothers. Such data could be researched to develop a profile of 
mothers who engage in this behavior to better target prevention and intervention efforts. 
Policymakers who are considering such legislation will want to carefully examine their 
states' existing statutory framework in the areas ofjuvenilo court procedure, termination of 
parental rights and adoption practice to determine the future ramifications of abandoned 
infant laws.

Adoption 
advocates are 

particularly 
concerned 
aboutthe 

lack of medi­
cal and 

family his­
tory.

I I C 3 L  S t a t e  L c 'J !« u t !v e  Rcrour



1. " Brief Summary: Information Related to Discarded Infants," National Abandoned 

Infants Assistance Resource Center, August 2000 (http://ist-socrates.berkeloy.edu/~aiarc/ 
discarded/discardfs.htm).
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P.O. Box 20891 Juneau, Alaska 99802 www.akwoinenslobbv.orc
Support for HB 29, Safe Havens 

February 2007

The A la sk a  W o m e n ’ s L o b b y supports 1113 29. T h e  b ill is an im portant safe ly  m easure to increase the likelih o o d that troubled parents w ill turn over their new borns to m edical or other em ergency personnel instead o f  leavin g  them in potentially dangerous situations.
B e g in n in g  in T exas in 1999, "B ab y  M o se s law s" or infant safe  haven legislation has been enacted as an incen tive for m others in crisis to safely  relinquish their babies to a safe haven w here the baby w ill be protected and provided w ith m edical care until a perm anent hom e can be found.S a fe  haven law s generally  a llo w  the parent, or an agent o f  the parent, to rem ain anonym ous and to be shielded from  p rosecu tion  for abandonm ent or neglect in exch an ge for safe ly  surrendering the baby to a safe haven. A c c o rd in g  to the latest statistics these law s exist in 47 slates. It is tim e for A la s k a  to jo in  these other states. We appreciate the sponsor \s 21 day limit 

on the infant's aye but would encourage committee discussion on what 
would be the best limit for Alaska.

O n e  im portant issue to consider as the b ill m oves through the com m ittee process is p u b lic  education about the hill w hen it becom es law . In 2003,15 states had m andated p ublic inform ation cam p aign s to increase p ublic aw areness o f  safe  haven legislation . Several co m m o n  elem ents o f  such cam p aign s include toll-free hotlines, pam phlets and written m aterial, and p u b lic  service m essages. Funding should be provided so that once the service  is av ailab le , those who are e lig ib le  to receive the infants can be trained and the p ublic can be m ade aw are o f  the service  throughout the state.
I hank yo u  for hearing this piece o f  legislatio n , (.'renting avenues for parents to relinquish new borns in a w ay that protects both the parents and the newborns should lessen the odds o f  fin d in g babies abandoned in dum psters or em pty parking lots.

Rose Wysocki

http://www.akwoinenslobbv.orc


Alaska Chapter-ACNM 
P.O. Box 243091, Anchorage, Alaska 99524-3091 

907-566-3775, Fax 907-561-1429 
w w w .alaskamidwives.orgAMERICAN COLI.KGF. of NL'RSE-MJDWrVES

February 12, 2007
RE: In support of HB 29 “Safe Surrender of Infants Act”

I am writing on behalf of the Alaska Chapter of the American College of Nurse- 
Midwives (AK:ACNM) to express our support for HB 29,

We believe that providing parents who are overwhelmed, or otherwise incapable of 
caring for their infant, an avenue for safe surrender will save lives and protect these 
fragile, vulnerable children from harm.

Wc respectfully request that funding for training those eligible to receive infants and a : 
public awareness/education campaign be addressed during the hearing process.

Thank you very much for taking our opinion into consideration during your deliberation 
on this important matter.

Laura L. Sarcone, ANP, CNM 
Legislative LiaisonA K - A C N M

http://www.alaskamidwives.org


Alaska Conference of Catholic Bishops
415 Sixth Street, Suite 300 

Juneau , Alaska 99801 
Ph (907) 586-2404 / Fax (907) 586-2405 

E-mail citw6r.alaska.net

The Honorable Gabrielle LeDoux 
House o f  Representatives 
Alaska State Capitol 
Juneau, Alaska 99801-1182

February 5, 2007

Re: HB 29: Safe Haven Bill 

Dear Representative LeDoux:

Thank-you for sponsoring House Bill 29, an Act relating to infants who are 
safely surrendered by a parent shortly after birth. The Alaska Conference of 
Catholic Bishops (ACCB) supports passage of this legislation.

The intent o f  the bill is not to circumvent the statutory adoption process a 
responsible parent would utilize in relinquishing a child. Rather, the intent 
of the bill is to provide an alternative to a parent who might otherwise 
abandon his or her child in an unsafe place. We support the bill because it 
might save the life of a child.

We find it truly sad that our society needs a “safe haven” bill at all. 
Unfortunately, the weak and vulnerable in society from conception to natural 
death arc often treated as objects or things to be used, abused or discarded 
instead o f  being treated with dignity as very human life deserves. We also 
find it sad that a person with a newborn child feels so isolated and alone that 
abandoning his or her child in an unsafe place seems to be the only 
alternative available. The bill does not address these larger issues and is not 
a long term solution but even i f  only one life is saved, the legislation is 
worthy o f  passage.



We, therefore, urge support for HB 29. We further support the Office o f 
Children’s Services developing a public information campaign about the 
legislation should it pass to increase the bill’s effectiveness.

Sincerely:/  7  ■/

C ^ / C y J  / \ >  v
Chip Wagoner 
Executive Director
Alaska Conference o f  Catholic Bishops
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E l a i n e  S t o n e b u r n e r ,  t h e  a d o p t i o n  c o o r d i n a t o r  a t  C a t h o l i c  S o c i a l  S e r v i c e s  i n  A n c h o r a g e , h a s  a  l i s t  o f  tw o d o z e n  c o u p l e s  w a i t i n g  t o  a d o p t  b a b i e 3 . T h e y  a r e  l i k e l y  t o  w a i t  a n y w h e re  fr o m  10 m o n th s  t o  t h r e e  a n d  a  h a l f  y e a r s  f o r  a  c h i l d ,  s h e  s a i d .  F o r  t h o s e  w o u ld - b e  p a r e n t s ,  new s o f  a  n e w b o rn  b e i n g  l e f t  i n  a  b a th r o o m  s t i n g s ,  s h e  s a i d .o h n s o n  s a i d  t h a t  a b a n d o n e d  c h i l d r e n  a r e  u s u a l l y  l e f t  i n  p u b l i c  p l a c e s  w h e re  t h e  m o th e r s  h o p e  t h e y ' l l  b e  fo u n d  a n d  c a r e d  f o r .  B u t  n o t  a l w a y s .  On New Y e a r ' s  E v e , p o l i c e  fo u n d  a n e w b o rn  g i r l  o u t s i d e  a  u s e d - c l o t h i n g  s t o r e  i n  P e t e r s  C r e e k .  S h e  w as r u s h e d  t o  P r o v id e n c e  H o s p i t a l  a n d  t r e a t e d  f o r  h y p o t h e r m i a .  S h e  w as e v e n t u a l l y  a d o p t e d .I f  t h e  m o t h e r  o f  t h e  h o s p i t a l  b a b y  i s  f o u n d , s h e  c o u l d  f a c e  c r i m i n a l  c h a r g e s  f o r  a b a n d o n in g  h e r  c h i l d ,  p o l i c e  s a i d .  A s s i s t a n t  D i s t r i c t  A t t o r n e y  S t e v e  B r a n c h f lo w e r  s a i d  t h e  m o t h e r 's  i n t e n t i o n s  w o u ld  b e  w e ig h e d  i n  a n y  d e c i s i o n  t o  p r o s e c u t e ." I s  t h e  b a b y  i n  a  D u m p s te r  o r  i n  a  h o s p i t a l ? "  B r a n c h f lo w e r  a s k e d .  " T h a t  s a y s  s o m e th in g  a b o u t  a  p e r s o n ' s  i n t e n t . "J o a n  T e e l ,  a  p r i v a t e  a d o p t i o n  c o n s u l t a n t  a n d  fo r m e r  s t a t e  s o c i a l  w o r k e r , s a i d  t h a t ' s  a n  i m p o r t a n t  d e t a i l ." T h e r e  s h o u ld  b e  no  ju d g m e n t  p a s s e d ,"  s h e  s a i d .  " L e t ' s  a p p la u d  ( t h e  m o th e r )  f o r  p u t t i n g  t h e  b a b y  so m e w h e re  s a f e  a n d  w a r m ."A u t h o r :  PETER S .  G O O D M A N D aily  News r e p o r t e r S t a f f  S e c t i o n :  N a t i o n  P a g e :  A1C o p y r i g h t  (c) 1 9 9 4 , A n c h o r a g e  D a i l y  News
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P a p e r :  A n c h o r a g e  D a i l y  N ew s (AK)T i t l e :  ABANDONED BABY G E T S A NEW Y E A R 'S  EVE CHANCE D A Y -O lD  G IR L  L E F T  O U T SID EA u t h o r :  S . J .  K O M A R N IT S K Y D a ily  News r e p o r t e r S t a f fD a t e :  J a n u a r y  1 ,  1994S e c t i o n :  N a t i o nP a g e : A lI t  w as a  s h o c k i n g  d i s c o v e r y :  a  b a b y  g i r l  w r a p p e d  o n l y  i n  a  b l a n k e t  o u t s i d e  a  u s e d  c l o t h i n g  s t o r e  i n  P e t e r s  C r e e k  i n  t h e  f r e e z i n g  c o l d ,  h e r  u m b i l i c a l  c o r d  s t i l l  a t t a c h e d  a n d  t i e d  o f f  w i t h  a  p i e c e  o f  t w i n e .  T h e  p u d g y  n e w b o rn  w o u ld  h a v e  f a c e d  a  n i g h t  o u t d o o r s  i n  f r e e z i n g  t e m p e r a t u r e s  i f  n o t  f o r  a  w o m a n 's  an o n y m o u s c a l l  t o  p o l i c e  a n d  a  q u i c k  s e a r c h  b y  two n u r s e s  fr o m  a  n e a r b y  s e n i o r  c e n t e r . I n s t e a d ,  s h e  w as r u s h e d  t o  P r o v i d e n c e  H o s p i t a l ,  w h e re  s h e  w a3  l i s t e d  i n  s e r i o u s  c o n d i t i o n  w i t h  h y p o t h e r m ia  l a t _  New Y e a r ' s  E v e . A p o l i c e  i n v e s t i g a t o r  e s t i m a t e d  s h e  w as a b o u t  a  d a y  o l d .O f f i c e r s  f i r s t  h e a r d  a b o u t  t h e  b a b y  j u s t  b e f o r e  3 p .m . w hen a  woman c a l l e d  fr o m  a  p a yp h o n e  a t  t h e  P e t e r s  C r e e k  T r a d i n g  P o s t  w i t h  a n  an o n y m o u s t i p .  T h e  woman s a i d  t h e r e  w as a  c o l d  b a b y  i n  a  c o n t a i n e r  a t  T h e  G a r r e t ,  a  u s e d - c l c t h i n g  s t o r e  a b o u t  a  m i l e  fr o m  t h e  c o n v e n i e n c e  s t o r e .  T h e  woman d i d n ' t  m ake h e r s e l f  c l e a r  a n d  h u n g  up b e f o r e  d i s p a t c h e r s  c o u l d  g e t  h e r  nam e o r  a s k  h e r  a n y  q u e s t i o n s .B u t  t h e y  m ade o u t  e n o u g h  t o  know  t h e r e  m ig h t  b e  a  b a b y  so m ew h e re  a r o u n d  t h e  c l o t h i n g  s t o r e .  D i s p a t c h e r s  w e re  s t i l l  d e c i p h e r i n g  t h e  m e s s a g e  w hen t h e y  c a l l e d  t h e  C h u g ia k  S e n i o rC e n t e r ,  w h e r e  S h a r o n  C l o u d ,  4 4 , a n d  C h a r l e n e  B e c k w i t h ,  5 0 , w o rk  a s  n u r s e ' s  a s s i s t a n t s .  T h e->nter i s  j u s t  d o w n h i l l  fr o m  t h e  s t o r e .I B e c k w it h  s a i d  t h e y  w e re  t o l d  a  c h i l d  h a d  b e e n  d r o p p e d  o f f  i n  a  c o n t a i n e r  a n d  w e re  a s k e d  t o  t a k e  a  l o o k  a r o u n d .S o ,  s h e  a n d  C lo u d  s t a r t e d  w o r k in g  t h e i r  w ay up  t h e  h i l l  to w a r d  t h e  s c o r e ,  l o o k i n g  i n  D u m p s te r s  a l o n g  t h e  w a y . N o t h i n g .  T hen  t h e y  s t a r t e d  s e a r c h i n g  a r o u n d  t h e  s t o r e ,  w h ic h  w as c l o s e d .  S t i l l  n o t h i n g .I n  t h e  m e a n t im e , O f f i c e r  R o b e r t  D u t t o n  h e a d e d  t o  T h e  G a r r e t  t o  c h e c k  t h i n g s  o u t .D i s p a t c h e r s  s t i l l  w e r e n ' t  s u r e  e x a c t l y  w h a t t h e  woman h a d  t o l d  th e m  a n d  3 e n t  D u t t o n  w i t h o u t  l i g h t s  o r  3 i r e n s ,  h e  3 a i d .  B u t a n o t h e r  o f f i c e r ,  h e a r i n g  t h e r e  m ig h t  b e  a  b a b y  i n v o l v e d ,  t o l d  D u t t o n  t o  s p e e d  u p .I t  w as j u s t  a f t e r  D u t t o n  a r r i v e d  t h a t  C lo u d  fo u n d  t h e  g i r l .B e c k w it h  s a i d  s h e  a n d  C l o u d  h a d  a l r e a d y  m ade o n e  s e a r c h  a r o u n d  t h e  b u i l d i n g  when D u t t o n  sh o w e d  u p . T h e y  w e re  a b o u t  t o  g o  b a c k , t h i n k i n g  i t  w as a  p r a n k  c a l l .  T h a t ' s  when C lo u d  s t a r t e d  l o o k i n g  t h r o u g h  a p i l e  o f  d o n a t e d  c l o t h e s  i n  p l a s t i c  b a g s  l e f t  o n  a w a lk w a y  n o t  i na  c o n t a i n e r  i n  f r o n t  o f  t h e  s t o r e  a n d  fo u n d  t h e  g i r l  u n d e r  a  la m p s h a d e ." I  h a d  j u s t  b e e n  g o i n g  t h r o u g h  t h e  c l o t h e s  a n d  I  h a d  j u s t  s e e n  a d o l l , "  C lo u d  s a i d .  “ I  t h o u g h t  i t  w as a n o t h e r  d o l l .  B u t th e n  s h e  m o v e d ."D u t t o n  t o l d  t h e  tw o women t o  g e t  t h e  b a b y  i n t o  h i 3 c a r ,  w h e re  i t  w as w arm . He l a t e r  s a i dt h e  t e m p e r a t u r e  o u t s i d e  w as a b o u t  21  d e g r e e s .B e c k w it h  s a i d  t h e  g i r l  n e v e r  c r i e d  an d  i t  w as h a r d  t o  t o l l  i f  s h e  w as s u f f e r i n g  fro m  h y p o t h e r m i a .

' * had t h a t  newborn baby lo o k ,  k in d  o f  b lu is h - p u r p le , " 3he s a id .B u t .  o n c e  t h e  tw o women g o t  in  Che p a t r o l  c a r ,  B e c k w it h  c o u l d  3 e e  t h a t  t h e  g i r l ' s  t o e s  a n d
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f i n g e r s  w e r e  ' r e a l l y  b l u e . *  T h e  b a b y  a c t e d  l i k e  o n e  o f  h e r  f e e t  w a s nu m b, B e c k w ith  s a i d .D u t t o n  d r o v e  B e c k w it h  b a c k  t o  t h e  s e n i o r  c e n t e r  a n d  h e a d e d  f o r  P r o v i d e n c e  H o s p i t a l  w i t hC lo u d  c r a d l i n g  t h e  c h i l d  i n  h e r  a rm s i n  t h e  b a c k  s e a t ./ r r i v i n g  a t  P r o v i d e n c e  j u s t  b e f o r e  4 p . m . ,  t h e  g i r l  w as r u s h e d  t o  a n  i n t e n s i v e  c a r e  u n i t..n d  i m m e d i a t e l y  p u t  u n d e r  h e a t  la m p s .B e c k w it h  s a i d  s h e ' s  g l a d  t h e y  fo u n d  t h e  b a b y  i n  t i m e .  T h e  c l o t h i n g  s t o r e  w as c l o s e d  f o r  t h e  d a y ." S h e  p r o b a b l y  w o u ld  n o t  h a v e  m ade i t  t h r o u g h  t h e  n i g h t , " s h e  s a i d .T e m p e r a t u r e s  i n  A n c h o r a g e  w e r e  f o r e c a s t  t o  b e  a b o u t  20 d e g r e e s  F r i d a y  n i g h t .S o  f a r ,  t h e r e  a r e  fe w  c l u e s  t o  t h e  m o t h e r 's  i d e n t i t y .D ia n n e  H a g e r t y ,  who w o r k s  a t  t h e  T r a d i n g  P o s t ,  s a i d  n o b o d y  n o t i c e d  a  woman m a k in g  a  c a l l  fr o m  t h e  s t o r e ' s  p a y  p h o n e  a r o u n d  3 p .m .  T h e  p h o n e  i s  a r o u n d  t h e  c o r n e r ,  a n d  t h e  s t o r e  g e t s  a  l o t  o f  t r a f f i c ,  s h e  s a i d .“ U s u a l l y  y o u  d o n ' t  p a y  a t t e n t i o n  t o  who i s  o n  t h e  p h o n e  a n y w a y ,"  s h e  s a i d .B e c k w it h  s a i d  a  wcm an w a s d r o p p i n g  o f f  c l o t h e s  a t  T h e  G a r r e t  w hen s h e  a n d  C lo u d  f i r s t  cam e u p  t h e  h i l l .  B u t  t h e  woman l o o k e d  t o  b e  i n  h e r  5 0 s  a n d  s h e  s a i d  s h e  h a d  j u s t  a r r i v e d ,  B e c k w it h  s a i d .T h e  ’ /oman w as p u t t i n g  h e r  d o n a t i o n  r i g h t  n e x t  t o  w h e re  t h e  b a b y  w a s . S h e  s a i d  s h e  n e v e r  h e a r d  a  p e e p , B e c k w it h  s a i d .P o l i c e  i n v e s t i g a t o r s  a r e  a s k i n g  f o r  t h e  p u b l i c ' s  h e l p  i n  l o c a t i n g  a  woman who was i n  l a t e  p r e g n a n c y  a n d  now i s n ' t ,  a n d  who d o e s n ' t  h a v e  a  b a b y  t o  sh o w  f o r  i t .L t .  B i l l  G a i t h e r  s a i d  t h e  woman c o u l d  f a c e  a  nu m b er o f  c h a r g e s  f o r  a b a n d o n in g  t h e  g i r l ,  e l u d i n g  c h i l d  a b u s e ,  c h i l d  n e g l e c t ,  r e c k l e s s  e n d a n g e r m e n t  a n d  e n d a n g e r i n g  t h e  w e l f a r e  o f  m in o r .T h a t  i s  i f  t h e  c h i l d  s u r v i v e s ,  h e  s a i d .  I f  s h e  d i e 3 , t h e  m o th e r  c o u l d  f a c e  m u rd e r c h a r g e s ,  h e  s a i d .B e c k w it h  s a i d  t h a t  t h e r e ' s  a l r e a d y  a  w a i t i n g  l i 3 t  o f  s t a f f e r s  a t  t h e  c e n t e r  a n d  e v e n  o n e  e l d e r l y  r e s i d e n t  who s a y  t h e y ' d  b e  h a p p y  t o  a d o p t  t h e  b a b y ." S h e ' s  a  v e r y  c u t e  l i t t l e  f e m a l e ,  k i n d  o f  p u d g y  i n f a n t , '  B e c k w it h  s a i d .B e c k w it h  s a i d  t h e  im a g e  t h a t  s t a y e d  i n  h e r  m in d  w as w h a t C l o u d  t o l d  h e r  l a t e r ,  t h a t ,  on t h e  r i d e  t o  t h e  h o s p i t a l ,  t h e  g i r l  c l u n g  t o  h e r  f i n g e r  t h e  w h o le  t i m e ."We c o u l d n ' t  b e l i e v e  a n y o n e  w o u ld  d o  s u c h  a n  a t r o c i t y , * B e c k w it h  s a i d .  " I t  w as j u s t  s u c h  a  p a t h e t i c  t h i n g  t o  s e e .  T h e  f a c t  t h a t  s h e  w as s o  n a k e d  a n d  o u t s i d e  w as k i n d  o f  d e v a s t a t i n g . "A u t h o r :  S . J .  K O M A R N IT S K Y D a ily  News r e p o r t e r S t a f f  S e c t i o n :  N a t i o n  P a g e :  A1
Copyrigl c (c) 1994, A n c h o r a g e  D a i l y  N e w s
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P a p e r :  A n c h o r a g e  D a i l y  News (.’ *<)T i t l e :  IN FA N T  FOUND IN  B IN  A u t h o r :  DON H U N T E R D a ily  News r e p o r t e r S t a f f  y / "  D a t e :  S e p t e m b e r  6 , 1986 S e c t i o n :  M e tr o  P a g e : 1A  n e w b o rn  b a b y  b o y  a b a n d o n e d  i n  a  b o x  i n  a M u ld o o n  a l l e y  T h u r s d a y  n i g h t  w as i n  g o o d  c o n d i t i o n  F r i d a y  a t  Hum ana H o s p i t a l .T h e  i n f a n t  w as w r a p p e d  i n  a  t o w e l  a n d  h id d e n  i n  a c a r d b o a r d  b o x  l e f t  o n  t h e  g r o u n d  b e s i d e  a  S a l v a t i o n  A rm y c o l l e c t i o n  b i n .  He w as fo u n d  b ytw o t e e n - a g e  b o y s  who h e a r d  h im  c r y i n g  a s  t h e y  r o d e  b y  on  t h e i r  b i c y c l e s ." I t  w a s c r y i n g ,  r e a l  l o u d , *  1 5 - y e a r - o l d  C h r i s t i a n  C h a i n  s a i d .  C h a i n  w as i n t e r v i e w e d  F r i d a y  w h i l e  w a l k i n g  h i s  d o g , D u k e , i n  t h e  n e ig h o r h o o d .■The b o x  w as c l o s e d , " h e  s a i d .  " T h e r e  w as n o  l i d ,  b u t  t h e  s i d e s  w e re  f o l d e d  up on  t o p  o ft h e  b a b y .  We o p e n e d  i t  u p  a n d , y o u  know , t h e r e  w as a  b a b y  . . .• I t  w a s w r a p p e d  i n  a  t o w e l ,  a  t a n  t o w e l ,"  h e  s a i d .• I t  w as r e a l  y o u n g , n o t  t h a t  o l d  a t  a l l . "O n l y  m i n u t e s  b e f o r e  C h a i n  a n d  L a m o n t W i l l i a m s ,  1 4 , fo u n d  t h e  b a b y , a n  ano nym ou s c a l l e r  t o l d  a n  A n c h o r a g e  P o l i c e  d i s p a t c h e r  a  b a b y  h a d  b e e n  l e f t  a t  t h e  b i n ,t h e  t im e  o f f i c e r s  a r r i v e d ,  t h e  b o y s  h a d  p i c k e d  up  t h e  b o x , c l im b e d  b a c k  on t h e i r  b i k e s ,  a n d  t a k e n  t h e  b a b y  t o  t h e  C h a i n  h o m e, w h ere  t h e y  c a l l e d  p o l i c e .T h e  b o y s  d i s c o v e r e d  t h e  b a b y  s h o r t l y  a f t e r  9 p . m . ,  a c c o r d i n g  t o  p o l i c e .  O f f i c e r s  t o o k  h im  t o  Hum ana H o s p i t a l  a b o u t  9 :3 0  p .m . P o l i c e  Sp o kesm an  J o e  Y o u n g  s a i d  t h e  i n f a n t  w as " a  fe w  h o u r s  o l d ,  a t  m o s t ."S a l v a t i o n  Arm y d i s p a t c h e r  A l i c e  P h i l l i p s  s a i d  d o n a t i o n s  l e f t  a t  t h e  b i n  a r e  p i c k e d  up a b o u t  11 a .m .  e v e r y  d a y .  T h e  b i n  i s  d i r e c t l y  b e h in d  a  S a l v a t i o n  A rm y t h r i f t  sh o p  a t  101 M u ld o o n  R o a d .L y r .n  W h i t l e y ,  a  h o s p i t a l  sp o k e sw o m a n , s a i d  t h e  b a b y  w e ig h e d  s e v e n  p o u n d s , o n e  o u n c e  a n d  w as i n  s a t i s f a c t o r y  c o n d i t i o n  i n  t h e  Humana n u r s e r y  l a t e  F r i d a y  a f t e r n o o n .  He w as s t a b l e ,  w i t h  v i t a l  s i g n s  w i t h i n  n o r m a l l i m i t s ,  s h e  s a i d .T h e  i n f a n t  i s  now i n  t h e  c u s t o d y  o f  t h e  s t a t e  d i v i s i o n  o f  f a m i l y  a n d  y o u t h  s e r v i c e s .  D o l l y  C o k e , a  s o c i a l  w o r k e r  s u p e r v i s o r ,  s a i d  i n  c a s e 3 w h e re  t h e  s t a t e  a s s u m e s  c u s t o d y  o f  c h i l d r e n ,  t h e y  a r e  p l a c e d  i n  a  f o s t e r  home u n t i l  a  p e r m a n e n t p la c e m e n t  i s  a r r a n g e d .A u t h o r i t i e s  h a v e  nam ed t h e  b a b y  J o h n  D o e .S t o r e k e e p e r s  a n d  r e s i d e n t s  o f  a  t r a i l e r  p a r k  a c r o s s  t h e  s t r e e t  fro m  t h e  t h r i f t  sh o p  s a i d  t h e y  h a d  s e e n  no u n u s u a l  a c t i v i t y  T h u r s d a y  n i g h t .  B u t a  d e l i v e r y  man t o r  a  s a n d w ic h  s h o p  d i r e c t l y  a c r o s s  M u ld o o n  R oad  s a i d  he saw  a  y o u n g  c o u p l e  a c t i n g  a  l i t t l e  s t r a n g e l y .■I w as f i x i n g  t o  g o  o u t  a n d  m ake som e d e l i v e r i e s ,  a n d  I  w as s i t t i n g  i n  my c a r  a d j u s t i n g  p a c k a g e s  a n d  s o m e t h in g  c a u g h t  my e y e  j u s t  a c r o s s  t h e  s t r e e t  a t  t h e  G o o d w i l l  b o x ,"  s a i d  C h u c k  A r g o ..e r e  w as a  c o u p l e  i n  a  l a t e  m o d e l, f o r e i g n  p ic k u p , s o r t  o f  ru m m a g in g  a r o u n d  in  t h e  b o x e s  t h e r e .  I  t h o u g h t  i t  was u n u s u a l  t o  s e e  p e o p le  w it h  a t r u c k  l i k e  t h a t  l o o k i n g  i n  t h e  b i n  ,
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"T h e n  t h e y  h a d  a  b u n d l e ,  lo o k e d  l i k e  a  b u n d le  o f  c l o t h e s ,  a n d  j u s t  k i n d  o f  l a i d  i t  o v e r  t h e r e  i n  t h e  b o x e s  a n d  t o o k  o f f .  I  d i d n ' t  t h i n k  a n y t h i n g  o f  i t  u n c i l  I  g o t  b a c k  (fro m  m a k in g  d e l i v e r i e s )  a n d  my s u p e r v i s o r  s a i d "  p o l i c e  h a d  b e e n  t h e r e .I ’/ I t  d i d n ' t  daw n on me i t  c o u l d  h a v e  b e e n  a  c h i l d , "  h e  s a i d .Y o u n g , t h e  p o l i c e  s p o k e s m a n , s a i d  a n o t h e r  p e r s o n  c a l l e d  p o l i c e  l a t e  T h u r s d a y  n i g h t  a f t e rs e e i n g  r e p o r t s  o f  t h e  a b a n d o n m e n t o n  t e l e v i s i o n .  T h e  c a l l e r  s a i d  h e  h a d  s e e n  "a  v e r yp r e g n a n t  woman i n  t h e  a r e a  o f  t h e  b i n  a n  h o u r  o r  tw o b e f o r e , "  Y o u n g  s a i d ." T h a t ' s  n o t  v e r y  m uch t o  g o  o n ,"  h e  s a i d .C o k e , t h e  s o c i a l  w o r k e r , s a i d  s t a t e  la w  p r e v e n t s  h e r  fr o m  d i s c u s s i n g  B a b y  D o e 's  s p e c i f i cc a s e .  S h e  d i d  d e s c r i b e  p r o c e d u r e s  u s e d  i n  s i m i l a r  c a s e s ,  h o w e v e r ." I t ' s  v e r y  r a r e "  f o r  a  n e w b o rn  i n f a n t  t o  b e  a b a n d o n e d , s h e  s a i d .  " I ' v e  b e e n  h e r e  f i v e  y e a r s ,  a n d  I  d o n ' t  know  o f  a n o t h e r  i n f a n t  I  c a n  re m em b er who w as a b a n d o n e d  . . ."W henever* a  c h i l d  i s  a b a n d o n e d  y o u  c a n  u s u a l l y  a s s u m e  t h e  m o t h e r  w as u n d e r  a  g r e a t  d e a l  o f  s t r e s s ,  a n d  m ay h a v e  a s s u m e d  s h e  c o u l d  n o t  p r o v i d e  f o r  t h e  c h i l d , " s h e  s a i d ." I n  t h e s e  c a s e s ,  i t ' s  my e x p e r i e n c e  t h e  p a r e n t  w i l l  e v e n t u a l l y  s u r f a c e , "  C o k e  s a i d .  " S o m e t im e s , so m eo n e  who h a s  b e e n  p r e g n a n t  s u d d e n ly  i s n ' t ,  a n d  t h e r e ' s  n o  b a b y , and  so m eo n e who kn ow s h e r  w i l l  c a l l .  O r  s o m e tim e s  t h e y  h a v e  a  s e c o n d  t h o u g h t  a n d  t h e  p a r e n t  w i l l  com e f o r t h . "I f  t h e  p a r e n t  o r  p a r e n t s  d o  a p p e a r ,  s o c i a l  w o r k e r s  w i l l  c o u n s e l  them  a n d  t r y  t o  d e c i d e  t h e  b e s t  s o l u t i o n  f o r  t h e  c h i l d ,  C o k e  s a i d .A u t h o r :  DON H U N T E R D a ily  News r e p o r t e r S t a f f  S e c t i o n :  M e tr o  P a g e :  1p y r i g h t  (c) 1 9 8 6 , A n c h o r a g e  T a i l y  News
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O P P O S I T I O N  T E S T I M O N Y :  H B  29
Bastard N atio n : T he A d o p tee  R ig h ts  O rgan izatio n —the largest adoptee rights organ izatio n  in N orth A m e rica —opposes M B 29, w hich i f  enacted w ould perm it parents to abandon infants 2 1  days o ld  or less.
B e ca u se  infants surrendered under H B  29 arc expected to he p laced for adoption, Bastard N atio n 's ob jection s to M B 29 focu s on how  the law  w ill erode the c iv il rights o f  adoptees.
(1) H B  29 ero d es a d o p te e  c iv il r ig h ts  b y  m a k in g  a n o n y m o u s  c h ild r e n  a v a ila b le  fo r  a d o p tio n  th r o u g h  u n e th ic a l a n d  u n p ro fe s s io n a l p ra c tic e s .H B  29 establishes parallel child  w elfare system s, w here one system  opposes the lo n g ­stan din g principles o f  the other. T h o se lon g-stand ing p rin cip les are inform ed con sen t and a full record o f  id en tify in g  inform ation  and social and m ed ical h istories. I I B  29 elim inates Ihe right o f  identity to those “ surrendered”  through S a fe  H aven  program s by d en yin g  them access lo original birth and heritage r e c o r d s -a  right A la s k a ‘ s adoptees have en jo y ed  for decad es. S a fe  H av en  law s w ere enacted w ith in  a  year o f  O reg o n  and A la b a m a  restoring adopted adults' right to their original birth records. That w as no co in cid en ce . The N atio n a l C o u n cil for A d o p tio n  ( N C F A ) , a trade organization o f  conservative adoption a gen cies dedicated to scaled  and secret adoptions, and opposed to adoptee identity rights, has adm itted p u b lic ly  that S a fe  H av en  law s are the response to the in creasin gly  su ccessfu l m ovem en t in the U S  to restore the c iv il right o f  identity to adoptees. N C F A 's  ow n research show ed that A la s k a , w ith its long record o f  adoption openness, has one o f  the h ighest rates o f  ch ild  placem ent in the U S .“ But by argu in g  in favor o f  S a fe  H a v e n s, N C I 7 A  essen tially  states that only  through anonym ous abandonm ent can  courts m aintain  “ parental p riv a cy .”  A d o p tio n  p roceed in gs, how ever, are already closed and co n fid en tia l in A la sk a .

I IB  29 denies parents, particu larly  non-surrendering parents (usually  fathers), their due p rocess right by rendering them  unab le  to locate the dependency p roceed ing to w h ich  they are a party. B y  letting parents abandon so le ly  for co n ve n ie n ce  or out o f  ignorance,I IB  29 replaces professional best practice standards w ith unprofessional and unethical "nun-bureaucratic p la cem en t.”  T h e  law  preys on parents w h o b elieve they are surrendering their ch ild  for adop tion , instead o f  providing evid en ce  to he used in an adversarial p ro ceed in g in w hich they have a right and duty to appear. T h e  law  literally  encourages parents to defau lt at their hearings. T he supporters ca ll that "proper" and "co u rageo u s."
1 “Opponents of option o f privacy in adoption attack Safe Haven laws." Press 
Release, Nat ional Council for Adoption, March 15 2003. 

- Marshner, Connaught, ed, Adoption Factbook 111. Washington, DC: National 
Council for Adoption, 1999, 28.



(2) I I B  29 d is e n fr a n c h ise s  n a tu r a l p a r e n ts , e n c o u r a g e s  u n e th ic a l b e h a v io r , a n d  h id es c r im e .
N o  evid ence show s that S a fe  H a v e n  law s have decreased unsafe abandonm ent or neonaticide. A  2005 survey o f  county coroners in C a lifo rn ia  found that the num ber o f  new borns d y in g  from  abandonm ent and n eglect sin ce  2 0 0 1  rem ained at 13-15 per year. (See attachm ent A ) .
S a v e  H av en s are prom oted as an easy solution for m others so desperate they w ill k ill their children unless perm itted to abandon their new borns a n o n ym ou sly . State-w ritten reports and new s acco u n ts tell a different story.
T he “ S a fe ly  Surrendered and A b an d on ed  Infants in L o s  A n g e le s  C o u n ty ”  I C A N  report published in 2002 and updated in 2005, identified S a fe  H aven-protected parents as poor, overw h elm ed, and ignorant o f  ch ild  w elfare practice. So m e  parents w ere undocum ented w orkers, leery o f  professional assistance. N e w s acco u n ts regularly speak o f  clean , im m acu lately  dressed new borns, w ith stuffed a n im als , baby blankets, and notes to doctors, left at E R ’ s in no danger o f  n eglect or death .3 N ew spapers h ave reported about hospital o ffic ia ls  en co u ragin g co n fin ed  m others to leave their new borns at the hospital upon d isch arge, w ith no ethical parenting or ch ild  p lacem ent co u n selin g  lo gu ide the parent. T h at o ccu rs even though hospital p o licy  discourages “ boarder baby ab andonm ent.”
S a fe  H a v e n  law s are open to further abuses as show n by the T w y an a  D av is  ease in O h io . D a v is , an adult, co n ce iv ed  a ch ild  with her 12-year o ld  co u sin . D a v is  recklessly abandoned the new born. A fte r  years o f  supporting S a fe  H aven  law s, D a v is  adm itted the father's identity and ag e . In fall o f  2006, she w as sentenced to 10-25 years in prison for raping the father , 1 In A p ril 2006, in R ochester, N e w  Y o r k , L am ar B row n, 31, tried to drop o f f  a new born he claim ed  he found in a nearby park. Brow n later co n fessed that he had had sexu al relations w ith the 13-year o ld  m other and had helped d eliver the b ab y. I Ie w as charged w ith 2 nd degree rape and endangering the w elfare o f  a child/' S a fe  H a v e n  proponents w ould have D a v is  and Brow n leg a lly  abandon those babies a n o n ym ou sly  and then call them heroes. T he governm ent is essentially  o ffe rin g  parents w ho have co m m itted , or are co n tem platin g, crim es a co ver up.

A b u ses are not the excep tio n . In several cases, the parent has com m u n icated  to the S a fe  I laven recipient that they w ere surrendering the ch ild  an onym ou sly  out o f  love  or because they lacked resources. T h o se parents did not feel h o m icid al, but w anted a q u ick
3 Safe I lavcn for Abandoned Babies Task Force, “Data About Abandoned 
Newborns, 1999-2001.” Los Angeles, 2002; Inter-Agency Council on Child Abuse 
and Neglect, “Safely Surrendered and Abandoned Infants in Ix>s Angeles County, 
200-2005.” Los Angeles, 2006.

' Columbus Dispatch. April 26, 2006.

•> R o c h e s te r  D e m o c r a t  a n d  C h r o n ic le . A p r il  5 , 2 0 0 6 .



or secret ad o p tio n . D u e to the legal constraints p laced 011 S a fe  H a v e n  personnel, the parents, often  ignorant o f  accepted child  w elfare  practice, w ere kept from  k now in g about traditional ethical options and procedures. T em p orary and perm anent surrender options h ave existed  for decad es, and are used b y  thousands o f  new  parents every year. W e have w elfare  and other program s through children's services to help new  parents.
U n fo rtu n a te ly , S a fe  H a v e n  proponents h ave co n vin ced  parents they have on ly  two op tion s: T h e  D u m p ster or leg a lized  abandonm ent. T h e  responsible alternatives are not m en tion ed : co u n se lin g , p u b lic  assistance, tem porary surrender, perm anent surrender for adop tion , and fa m ily  co m m u n ica tio n . T h o se om issio n s keep new  and expectant parents ignorant o f  real solu tio n s.
(3) H B  29 s u b v e r ts  sectio n s o f  th e  fe d e ra l In d ia n  C h ild  W e lfa r e  A c t  ( I C W A ) , c o m p r o m is in g  th e  w e lfa r e  a n d  r ig h ts  o f  th e  A la s k a ’ s a p p r o x im a te  98,000 A m e r ic a n  In d ia n  a n d  A la s k a  N a tiv e s .
T h e  Indian C h ild  W elfare  A c t  o f  1978 24 U .S .C .88  1912(a) slates:
hi any involuntary proceeding in a Stale court, where the court... has reason to know that 
an Indian child is involved, the party seeking the...termination o f parental rights...shall 
notify the parent and... the Indian child's tribe... o f the pending proceedings and o f their 
right o f  intervention. I f  the identity or location o f the parent and (he... tribe cannot be 
determined, such notice shall be given to the Secretary...who stud I have fifteen days... to 
provide the requisite notice to the parent and the...tribe.

I C W A  authorizes tribes to intervene in ch ild  protection and adoption eases in v o lv in g  Indian ch ild ren . I I B  29 co n flicts  irreparably with I C W A  by g iv in g  birthparents an absolute right to w ith h o ld  in form ation  required to m ake A m e rica n  Indian Tribal ju risd ictio n  determ inations, and by directly  prohibiting enforcem ent o f  25 U .S .C .  1912(1) and 19I3(a-e) (see attachm ent B : text o f  these sections o f  I C W A ) .
The N atio n al C o u n c il for A d o p tio n  has lon g opposed I C W A . S in c e  at least 1996 N C F A  has used its in flu e n ce  in W ashington to dism antle I C W A  by c a llin g  Tribal ju risd iction  racist and obstructive o f  the right o f  Indian children to perm anency.

D a v id  S im m o n s , author o f  the 1996 I C W A  Legislative Summary fo r  the National Indian 
Child Welfare Association docum ented several stand-alone b ills  and am endm ents subm itted to C o n g re ss  to lim it I C W A . S im m o n s sp e cifica lly  w rote that N C F A  sought an “ all out repeal o f  I C W A .”  6
In 1997, N C F A  contin u ed lo underm ine tribes by b lam in g I C W A  fo r a  supposed
'* Sintmons, David, ICWA Legislative Summary - 1996, Portland, Oregon: 
National Child Welfare Association, 1996. 
id 1 pi//www; thepeoplespatlis.net/govlaw/iewastiy.htni
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increased abortion rate am ong native w o m en . T he Indian C h ild  W elfare A sso cia tio n  testified before the Senate C o m m ittee in  Indian A ffa ir s  and H o u se  R esources regarding proposed am endm ents to I C W A . T h e  association  reported that the N ational R ig h t to L ife  com m ittee “ based on suggestions by the N ational C o u n cil for A d o p tio n  that applications o f  I C W A  m ay  h ave the e ffect o f  encou ragin g abortion in Indian w o m en .”  T h e I C W A  w itness u n e q u iv o cally  refuted that c la im , show in g docum entation that abortion rates for Indian w om en had stayed constant or declin ed sin ce 1978. 7
T h e  NCFA Factbook I I I  (1999) cites I C W A  as a  “ barrier to ad o p tio n .”  The F actb o o k  is a 600 page adop tion  handbook, funded by the righ tw in g S c a ifc  F a m ily  Foundation and the L y n d e  and H arry B rad ley  F oundation, and distributed free by N C F A  to m em bers o f  C o n g re ss and p o licym ak ers. T h e  b o o k ’ s execu tive editor and founding N C F A  president, the late D r  W illia m  Pierce, argued that I C W A  was racist “ s ta n d in g ]  in the w ay o f  c iv il rights in  adoption as surely as G o vern o r G e o rg e  W a lla ce  blocked B la ck  students from  entering the U n iv ersity  o f  A la b a m a .”  A fte r  co m p la in in g  about “ the obscene profits from  [Indian] g a m b lin g  operations, P ierce con clu ded that I C W A . . . “ often facilitates racist tribal agendas that im pose native A m erican  C u ltu ral bias on non-Indian fam ilies  by preventing ch ild ren  from b ein g voluntarily  p laced for adoption by their parents w ith the fam ilies o f  their ch o ic e . R ecom m end ation : it is past lim e to repeal the Indian C h ild  W elfare  A c t  b ecau se it is an unconstitutional, d iscrim in atorily  law .” 8 ( N C F A  otherw ise opposes the p lacem ent o f  children in w h ich  the identities o f  birthparcnts and adoptive parents are know n to are other.)

N C F A  still opposes I C W A . In the Fall 2004 edition o f  its new sletter, National Adoption 
Report, N C F A  co m plain ed that I C W A  “ im pedes the adoption o f  N ativ e  A m e rica n  ch ild ren .”  P roposed am endm ents to strengthen I C W A , N C F A  cla im s, w ould be “ harm ful to adoption and the best interests o f  ch ild ren ,”  because they w ould “ vest ju risd ictio n  over adoption p ro ceed in gs in the tribe, e x clu siv e ly , in som e cases, concurrently with the state in others; require notice to the c h ild 's  tribe, extend the authority o f  tribal court ju d gm en ts to other cou rts, and gran* rights o f  intervention in stale court proceedings, in clu d in g  the right o f  the c h ild ’ s extended fam ily  to intervene .” '7

S in c e  N C F A  has not su ccessfu lly  dism antled I C W A , w e b elieve its prom otion o f  S a fe  1 lavens seeks to underm ine tribes by ch ip p in g  aw ay the law  one child  at a tim e. W hat better w ay to do that than to encourage undocum ented birth and anonym ous new born abandonm ent that strips Indian children o f  their native identity, fam ilies , and tradition and place them  in non-Indian hom es?
7 "Testimony o f the National Indian Child Welfare Association regarding 
proposed amendments to the Indian Child Welfare Act: S 569 and HR 10B2, 
June 19, 1997.h ttp s:/ / v v u w ,n ie \ v a .()rg / p (> ih y / lc g i.s ljitio ji/ IIR 2 7 a()/ n icw a le s t im o iiy .p d f .
8 Factbook II I .  566-567. 
•> “Notes from the Hill: Congressional Update, National Adoption Report, Fall 
2005, National Council for Adoption, fl.
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F in a lly , A la s k a  law  d o cs n o t need fix e d .
N o  ep id em ic o f  new born abandonm ent and neonaticidc exists in A la s k a . In fact, A la sk a  has one o f  the cleanest new born abandonm ent records in the U nited  States. A  survey o f  The A n c h o ra g e  D a ily  N e w s . Fairbanks N e w s-M in cr , and Ju n eau  E m p ire reveal o n ly  four reported new born abandonm ent cases in A la sk a  since 1985: 2 in A n c h o ra g e  (1995 ,2005) and 1 each in M u ld o o n  (1986), ar.d Peters C reek (1994).IIJ A l l  babies w ere left where they co u ld  be e asily  fou n d , and all survived
H B  29 triv ia lizes baby abandonm ent by presenting it as ju s t another consum er ch o ice .N o  blam e. N o  sham e. N o  nam e.
B y  e n co u ragin g  identity erasure, parental ignorance, irresp on sibility , and secrecy , and by subverting the due process rights o f  parents in A la sk a  and the m andates o f  I C W A , I IB  29 endangers the integrity and safety  o f  all fam ilies in A la s k a -n o t  ju s t those at risk for unsafe abandonm ent.
N o  law  is v a lid  because it m ight "save a life ."  O th erw ise , w e w ou ld  not have our B ill o f  R ig h ts . W e do not let the p o lice  pull drivers over random ly and g iv e  them Breathalyzer tests b ecau se "it m ight sav e  a life ."  W e do not outlaw  guns b ecau se “ it m igh t save a life ."  T he state shou ld  not help parents hide their ow n ch ild ren ’s identities and histories because “ it m ight sav e  a life / ’
A la s k a  has a  long history o f protecting the rights o f  its adopted citizen s. L e t ’ s keep it that w ay!
Protect A la s k a  fam ilies . Protect I C W A ! V o te  D o  Not Pass o n  I IB  29,

Anclio n i^  Pilily  News, June 6 , 1*195. I ; August ft, 2005, M3; September I ft, 1‘JKft, I ; January I, 199*1, t A  No c a s e s  l is te d  in  other c a s e s .
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Sec. 1912. P e n d i n g  c o u r t  p r o c e e d i n g s

(a) N o t i c e ;  t i m e  for  c o m m e n c e m e n t  o r (/i.oucdings; 

a d d i t i o n a l  t i m e  for p r e p a r a t i o n

In a n y  i n v o l u n t a r y  p r o c e e d i n g  .̂n a S t a t e  court, w h e r e  

the c o u r t  k n o w s  o r  h a s  r e a s o n  t o k n o w  t h a t  an  I n d i a n  c h i l d  

is i n v o l v e d ,  the  p a r t y  s e e k i n g  the  f o s t e r  c a r e  p l a c e m e n t  

of, o r  t e r m i n a t i o n  of p a r e n t a l  r i g h t s  to, an  I n d i a n  c h i l d  

s h a l l  n o t i f y  the p a r e n t  or I n d i a n  c u s t o d i a n  a n d  the  I n d i a n  

c h i l d ' s  tribe, b y  r e g i s t e r e d  m a i l  w i t h  r e t u r n  r e c e i p t  

r e q u e s t e d ,  o f the p e n d i n g  p r o c e e d i n g s  a n d  o f  t h e i r  r i g h t  of  

i n t e r v e n t i o n .  If the i d e n t i t y  o r  l o c a t i o n  of  th e p a r e n t  or  

I n d i a n  c u s t o d i a n  a n d  the t r i b e  c a n n o t  be d e t e r m i n e d ,  s u c h  

n o t i c e  s h a l l  b e g i v e n  to t h e S e c r e t a r y  in l i k e  m a n n e r ,  w h o  

s h a l l  h a v e  f i f t e e n  d a y s  a f t e r  r e c e i p t  to p r o v i d e  the  

r e q u i s i t e  n o t i c e  to the p a r e n t  o r  I n d i a n  c u s t o d i a n  a n d  the 

Uribe. N o f o s t e r  c a r e  p l a c e m e n t  o r t e r m i n a t i o n  of p a r e n t a l  

r i g h t s  p r o c e e d i n g  shall b e  h e l d  u n t i l  at least ten  d a y s  

a l t e r  r e c e i p t  of n o t i c e  b y  t.he p a r e n t  o r  I n d i a n  c u s t o d i a n  

a n d  t h e  t r i b e  o r  th e  S e c r e t a r y :  P r o v i d e d ,  T h a t  t h e p a r e n t  

or  In d i a n  c u s t o d i a n  or t h e  t r i b e  sh all , u p o n  re qu es t,  b e  

g r a n t e d  up to t w e n t y  a d d i t i o n a l  d a y s  to p r e p a r e  tor s u c h  

p r o c e e d ! n g .
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S U B C H A P T E R  I — C H I L D  C U S T O D Y  P R O C E E D I N G S  

Sec. 1913. P a r e n t a l  r i g h t s ;  v o l u n t a r y  t e r m i n a t i o n

(a) C o n s e n t ;  r ec or d;  c e r t i f i c a t i o n  m a t t e r s ;  i n v a l i d  

c o n s e n t s

W h e r e  a n y  p a r e n t  or  I n d i a n  c u s t o d i a n  v o l u n t a r i l y  

c o n s e n t s  to a f o s t e r  c a r e  p l a c e m e n t  or  to t e r m i n a t i o n  of 

p a r e n t a l  r ig ht s,  s u c h  c o n s e n t  s h a l l  n ot  be v a l i d  u n l e s s  

e x e c u t e d  i n w r i t i n g  a n d  r e c o r d e d  b e f o r e  a j u d g e  o f a c o u r t  

o f  c o m p e t e n t  j u r i s d i c t i o n  a n d  a c c o m p a n i e d  b y  th e p r e s i d i n g  

j u d g e ' s  c e r t i f i c a t e  th a t the  t e r m s  a n d  c o n s e q u e n c e s  of the 

c o n s e n t  w e r e  f u l l y  e x p l a i n e d  in d e t a i l  a n d  w e r e  f u l l y  

u n d e r s t o o d  b y  the  p a r e n t  o r  I n d i a n  c u s t o d i a n .  T h e  c o u r t  

s h a l l  a l s o  c e r t i f y  that e i t h e r  the p a r e n t  or In di an  

c u s t o d i a n  f u l l y  u n d e r s t o o d  the  e x p l a n a t i o n  in E n g l i s h  o r 

t h a t  it w a s  i n t e r p r e t e d  i n t o  a l a n g u a g e  that: th e  p a r e n t  or 

I n d i a n  c u s t o d i a n  u n d e r s t o o d .  A n y  c o n s e n t  g i v e n  p r i o r  to, or  

w i t h i n  ten  d a y s  aft er , b i r t h  o f  the I n d i a n  c h i l d  s ha ll  not 

b e  valid.

(b) F o s t e r  c a r e  p l a c e m e n t ; w i t h d r a w a l  of  c o n s e n t

A n y  p a r e n t  or I nd i a n  c u s t o d i a n  m a y  w i t h d r a w  c o n s e n t  to 

a f o s t e r  c a r e  p l a c e m e n t  u n d e r  S t a t e  law at a n y  t i m e  and, 

u p o n  s u c h  w i t h d r a w a l ,  the c h i l d  s h a l l  b e  r e t u r n e d  t o  t h e  

p a r e n t  or  In d ia n c u s t o d i a n .

(c) V o l u n t a r y  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  o r  a d o p t i v e  

p l a c e m e n t ;  w i t h d r a w a l  ot c o n s e n t ;  r e t u r n  of c u s t o d y

In a n y  v o l u n t a r y  p r o c e e d i n g  for t e r m i n a t i o n  o f  p a r e n t a l  

r i g h t s  to,



o r  a d o p t i v e  p l a c e m e n t  of, an  I n d i a n  ch i ld , the  c o n s e n t  

t h e p a r e n t  m a y  b e  w i t h d r a w n  for  a n y  r e a s o n  at a n y  time 

p r i o r  to t h e  e n t r y  o f a f i n a l  d e c r e e  o f  t e r m i n a t i o n  or 

a d o p t i o n ,  as  t h e  c a s e  m a y  be, a n d  th e c h i l d  s h a l l  be 

r e t u r n e d  to th e  p a r e n t .
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Title SAFE SURRENDER OF INFANTS
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RDU Children's Services

FISCAL NOTE
Fiscal Note Number:
Bill Version:
( ) Publish Dale:

HB029CS(JUD)-DHSS-OCS-03-5 

CS HB 29 (JUD)

Health & Social Services

Component Family Preservation

LEDOUXSponsor 

Requester E xpenditures/R evenuesHOUSE (JUD) Component No. 

(Thousands of Dollars)

1628

Note: Amounts do not include inflation unless otherwise noted below.O P E R A T I N G  E X P E N D I T U R E S F Y  2 00 8 F Y  2 00 9 F Y  2 0 1 0 F Y  2011 F Y  2 0 1 2 F Y  2 0 1 3
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1002 Federal Receipts
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Full-time
Part-time
TemporaryA N A L Y S I S :  (A ilar.li a sep ara lo  p ag o  iln ecessary )H u s  bill provides Tor the sale surrender o f  infants whereby the parent m ay not he crim inally prosecuted for surrendering an infant in the manner described.
Drawing on other states' experience with sim ilar laws, the D C S  believes that adequate public education is key lo success. I f  the desired effect o f  this hill is to stop abandonment o f  babies, ihe public needs to he made aware o f  their options. This fiscal note would cover estimated costs for a cam paign that prov ides for media adveitising; notification to emergenev m edical services providers; and the production o f  brochures, posters, etc., to be distributed in hospitals, clin ics, doctor's o ffices, public assistance o ffices, and other public areas. Estimated costs are based on sim ilar cam paigns and promotions managed within the Department.

Prepared by: Tammy Sandoval___________
Division Office of Children's Services

Phono 465-3191
Pete/Timo 03/28/2007

Approved by: Knrloon Jackson. Commissioner 
Agency

Date 03/29/2007
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O F F E R E D  IN  T H E  H O U S E  B Y  R E P R E S E N T A T I V E  M E Y E RT O : C S H B  2 9 (JU D )
P age 2 , lines 5 - 1 1 :D elete all material and insert:"( 1 ) the parent, without expressing an intent to return for the infant, leaves the infant in the physical custody o f  a person w h o is a(A) person the parent reaso n ab ly  believes w ould provide for the health and safety o f  the infant;(B) peace officer, co m m u n ity  health aide, p h ysician , hospitalem ployee; or (C) person who is em ployed by or is a volunteer for a fire department or em ergency medical service, i f  the person is actin g within the scope o f  the person's fire department or e m erg e n cy  m edical service duties; and"

P a g e  2, line 14:D elete "(c)"Insert "(c)(1)(B) or (C )"
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A l a s k a  S t a t e  L e g is l a t u r e

S E S S IO N  A D D R E S S  Alaska Stale Capital Juneau, A K  99801-1182 (907) 465-2487 Fax (907) 465-4956
Representative Gabrielle LeDoux

IN TERIM A D D R E S S  112 M ill Hay Raad Kodiak, A K  99615 (907)486-8872 Fax (907)486-5264

Sponsor Statement tor House Bill No. 34 “An Act relating to sales of wine by a winery licensee.”
W in e  production in A la sk a  has only  begun to develop . W ineries in A la sk a  arc “ m om  and pop”  businesses. U n d er current state law , none o f  these w ineries can sell or ship a bottle o f  w ine to a custom er w ithin the state unless the custom er is on the prem ises. C u rren tly , out-of-state wineries can ship their product into the state o f  A la sk a . T h is  b ill evens the p layin g  fie ld  for sm all w ineries in A la sk a  b y en ab lin g them  to participate in direct sales to a niche m arket.
T h is  bill w ill allow  the holder o f  a w inery license to ship less than fiv e  gallo n s o f  w ine to an individual provided that the shipping address is not located in an area that has not prohibited or lim ited the im portation c r  possession o f  alco h o lic  beverages. A c c o rd in g  to the A la sk a  D epartm ent o f  R e v e n u e , in F Y  2005 there were s ix  w ineries that produced app roxim ately  1,900 gallo n s o f  w ine and contributed approxim ately $4 ,7 5 0  in taxes.
A la sk a n  w ine is a value-added prem ium  product, w hich is w ell suited to internet and phone sales. T h e  intent is for sm a ll, local w inery operations to take advantage o f  a very specialized  market.

Rcprcsent;itivc_Gabriclle LeDoux (falegis.!>l(itc.nk.us
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FISCAL NOTE
STATE OF ALASKA
2007 LEGISLATIVE SESSION

Title Sales of wine by a winery licensee

Sponsor Representative Ledoux
Requester House Labor & Commerce

Fiscal Note Number:
Bill Version:
(H) Publish Dato:

Dept. Affected^ 
RDU

HB 34
1/30/07

Statewide Support
Public Safety

Component ABC Board

Expenditures/Revenues

Component No. (Thousands of Dollars) 2690

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviato) 

TOTAL

CAPITAL EXPENDITURES____________[

[CHANG E IN REVENUES ( ) |

FUND SOURCE

Estim ate o f any curront year (FY2006) cost: 0 0
Mark this box (X) if funding for this bill is Included In the Governor’s FY 2007 budgot proposal: I ~~|

POSITIONS _____
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page it necossary)

Thcro will be no fiscal impact on Ihe Department of Public Safety.

Prepared by: Douglas B. Grillin_______________________________________  Phono 269-0351
Division Alcoholic Bevurngo Control Board__________________________ Date/Timo 1/26/07 10:11 AM

Approved hy: Commissioner Walt Monogan_____________________________  Dato 1/26/2007__________
Agency Dopartmunt of Public Safety_______________________________

COMMITTEE COPY
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F e b r u a r y  10, 2006 R epo rt  N um ber  06.123

B e e r  a n d  W ine  P r o d u c t io n  in A la s k a

P r e p a r e d  for  Rep r e s e n ta tiv e  G ab r ielle  Le D oux 

By  R o g er  W ith in g t o n , L eg islative  A n alyst

You asked for information regarding breweries and wineries in Alaska. Specifically, you wished 
to know the number of breweries and wineries operating in Alaska, and an estimate of the 
number of gallons produced and sold by each business,

According to Johanna Bales, Revenue Audit Supervisor with the Tax Division of the Alaska 
Department of Revenue, there are currently ten breweries in Alaska that produced approximately 
1.2 million gallons of beer, and six wineries that produced approximately 1,900 gallons of wine 
during FY 2005.' Table 1 provides a list of our breweries and wineries.

Unfortunately, Alaska Statute 43.05.230, Disclosure of Tax Returns and Reports, prevents Ms. 
Bales from providing us with production and sales figures specific to each producer. In addition, 
of these businesses that have a website, none posted production and sales figures. Based on 
the Alcoholic Beverage Tax set forth In AS 43.60, Alaska breweries contributed approximately 
S42.000 in taxes, while the in-state wineries contributed approximately $4,750.2

1 Johanna B a l o s ,  Revenue Audit Supervisor with tho Alaska Department of Ruvenuo, Tax Division, can ho reached 
at 907-269-6628.

: All in-stato breweries meet the definition of a small brewery sot forth in AS 43 60.010.

007-465-3001 

007-465-3000 (fox)

Alaska Legislature  
Legislative Research Sorvlcos

w3.login.slnlo.nh unjliosontch/iusonrcli _homo.htm

Stole Cnpitol 
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Table 1: Alaska Breweries and Wineries
O p era tio n  T y p e O peration  N am e L ocation

The Glacier Brewhouse - Brews Brothers Anchorage

Moose's Tooth Brewing Co - Chugach Beverages LLC Anchorage

Midnight Sun Brewing Co Anchorage

Sleeping Lady Brewing Company Anchorage

Breweries
Silver Gulch Brewing & Bottling Inc Fairbanks

Haines Brewing Company Inc Haines

Horner Brewing Company Homer

Alaskan Brewing, LLC Juneau

Kodiak Island Brewing Company L Kodiak

Great Bear Brewing Co -  Pioneer Peak Brewing Co Wasilla

Denali Winery -  U-Brew Wineries Inc Anchorage

Kodiak Island Winery Chiniak

Wineries
Great Land Wines Ltd Haines

Bear Creek Winery, LLC Kachemak

Alaska Wilderness Wines Kodiak

Valley Winery LLC Wasilla
Notes: The businesses listed above were licensed with the Alaska Department of Revenue (DOR) during 

FY2005. Business are not required to be licensed with tho DOR until they actually produce and sell 
alcohol. According to the Alaska Alcoholic Beverage Control Board (ABC), there are thee additional 
business that are licensed for FY2006: tho Mother Lode (Brewpub) in Anchorage, Alice's 
Champagne Palace (Brewpub) in Homer, and the Copper River Brewery in Cordova. Please keep 
in mind that a license from the ABC does not guarantee that the business will produce and sell 
alcoholic beverages.

Source; Johanna Bales, Revenue Audit Supervisor with the Alaska Department of Revenue, Tax Division, 
907-269-6628.

Attached, please find an excerpt from the Alaska Department of Revenue, Tax Division's FY 2005 
Annual Report of Operations that provides summary information on Alaska's Alcoholic Beverage 
Tax.

I hope you find this information to be useful. Please do not hesitate to contact us if you have 
questions or need additional Information.

I LGlSIA J iw  R e  STARCH RCf'OHT 06 133 
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Suprem e Court Strikes Down Bans on W ine Shipments - N ew  Y ork Tim es Page 1 o f  2
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May If., 201)5Suprem e Court Strikes Dow n B ars on W ine Shipm ents 
Ily  DAVID s t o u t

W A S H IN G T O N , M ay 16 - T he Suprem e Court ruled (odey, in a case o f  interest to m illions o f w inc-drinkers and those who m ake a living in the m ultibillion-dollar industry, that people can buy wine directly lioin out-of-state vineyards.
In a .i-to-4 decision that shuck down taws in N ew  Y ork and M ichigan , and by extension calls into question the law s in 22 other states, the couit held that laws that discrim inate against out-of-state vineyards violate the Constitution's Com m erce Clause, w hich empowers Congress to regulate interstate com m erce.
"Law s sucli as those ai issue contradict the principles underlying this rule hy depriving citizens o f  their right to have access to other states' markets on equal terms," the majority held, in an opinion by Justice Anthony M . Kennedy.
Today's ruling does not leave slate lawmakers powerless to regulate direct shipments o f  alcohol, but i f  they do so they must not favor theii own states over other states. Indeed, Nida Sainona, the chairwoman o f  the M ichigan Liquor Control C om m ission , told The Associated Press that her com m ission would urge lawmakers to bar direct shipments for both local and out-of-state wineries.
Today's ruling is o f  intense interest not only to lire states - 26 o f  which already allow  direct shipment from out-of-state wineries - but also to the wholesale iquor industry, which fears eventually being left out o f what is now a slate-run three-tier system: liquor producer to licensed wholesaler lo licensed r< tailor.
The worry for liquor wholesalers has been that i f  the justices ruled that consumers could buy wine directly from  out-of-state producers, so might liquor retailers be able to do so, at least in theory.
Today's decision, in Ihe cases o f  tiranholm  v. Ilc a ld , N o . 0 3 -1 116, from M ichigan , and Sw edenburg v. K e lly , N o . 03-1274 from  N ew  Y o rk , had to do with interpretation o f  the Constitution, the intent o f  the 1933 Am endment that ended Prohibition and changing personal tastes in the age o f Ihe Internet.
W hen the case was argued before the justices on D ec . 7, lawyers for N ew  York and M ichigan asserted that Ihe Prohibition-ending 21st Amendment lo th e  Constitution gave states such w ide authority over the importation o f alcohol that it trumped the principle em bodied in the Com m erce Clause: that the states m ay not, without Congressional authorization, discriminate against one another.
N ew  York's and M ichigan's lawyers insisted then that the goals o f  preventing minors' access lo alcohol and assuring (hat the status could collect taxes from  out-of-state shippers ju stified  their slates' statutes. Solicitor General Caitlin  J .  Mulligan n f N ew  Y c ' -  'old  the ju stices that the case "goes to the very core o f  the 2 1 st Am endm ent."
Justice Kennedy responded - te llin gly , it would appear from today's ruling - that "it also goes to the very core o f the Com m erce Clau se."
Justice Kennedy wrote today that the real object o f  the M ichigan and N ew  Y o rk  statutes was not protection o f  minors but rathei lo give in state wineries u com petitive advantage uVcr those in other states. Justice K ennedy, w ho was jo in ed by Justices Antonin S ca lia , D avid II . Soutcr, K nth Under Ginvburg and Stephen G .  H ieyer, said N ew  Y ork and M ichigan "provide little evidence tor their claim  that purchasing w ine over the Internet try Illin o is  is a problem ."
"The 26 states now permitting direct shipments report no such problem, ami the states can m inim ize any risk w ith less restrictive steps, such as requiring an adult signature on delivery," the majority said. M oreover, the majority said, the stales could  devise tax collection procedures without icsnrting to disci unination in inter state cnm m ctcc.
"In all tint (he narrowest circum stances" the states violate the Com m erce Clau se i f  they ctecl barriers to help in state business at the expense ol outsiders, the majority said in describing the Com m erce Clause as "essential to the Inundations o f  the U nion."
The majority observed that "the current pateliwotk of laws - with some stales banning direct shipments altogether, othets doing so only lot out of* 
state wines, and still others tequiring reciprocity • is essentially the product of an ongoing, low-level trade war."

Chief Justice William II Kchnquist and Justices John Paul Stevens, Sandra Day O'Connor and Claienee Thomas dissented.

Justice Stevens conceded that the N ew  Y ork and M ichigan laws would be "patently invalid" i f  they itgu ln icd  sales o f  “an otdinaty utricle ol com m erce,” not wine, "B ut ever since the adoption o f  the IStli Am endment and the 21st Am endm ent, our Constitution has placed commence in alcoh olic h cvctagcs in a special category," Justice Stevens wrote. (The 18th Am endm ent ushctcd in the era ol Piolnhilion and, some social historians have sail), the bootleggeis and spcak-easics that accom panied i t )
"Today, many Am ericans, pattietilarly those members o f  the younger generations who make policy decisions, rcgaid alcohol as an ordinary article o f  com m erce, subject to the same market and legal controls as other consumer products," Justice Stevens wrote. "That was definitely not the view o f  the generations that made |Hihey in 1919 when the 18th Amendment was tabbed or in 1933 when it was repealed by the 21st Am endm ent."
That alcoholic bev erages ate something apart in the wotld of commerce is obvious from w hat hnppcneJ after Prohibition ended. Justice Stev ens w ent 
on: "So-called Mi y states' ciuiicly piohtbiled sueli commerce; others prohibited the sale of alcohol on Sundays; otlieis pel milled the sale of beer anti

Imp://www.[iytiines.com/2 0 0 5 /0 5 / 16/poliiics/l()cnd-wiiie.lninl?ei=5 0 8 8 &cii=2 7 l8 7 6 3 ae8 5 ... 1/2 0 /2 0 0 7
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wine but not hard liquor; most created either state m onopolies or distribution systems dial gave discrim inatory preferences to local retailers and distributors."
Sm all local wineries were elated by today's ruling. "This is the best day for wine lovers since the invention o f  die corkscrew ," Clint B olick, counsel for the Institute for Ju stice , w hich represented local wineries, told The Associated Press. "It demonstrates that in the era o f  the Internet the couit will vindicate the principles o f  free trade that made this country great."
And Juanita Sw cdcnburg, die M iddleburg, V a ., vintner who sued to overturn the New  Y ork law , told The A .P . that the ruling was "a boon for Am erica's w ine-loving consum ers w ho like to have various wines from throughout die nation."
The laws ovcim rned today arc not identical. M ichigan 's statute flatly prohibited direct shipments hy ou l-of-slatc wineries. New York's permitted sue shipments in theory - as long as the winery maintained a physical presence in N ew  Y ork, including a warehouse to stoic wines before sale. N o out- of-state winery lias qualified for this exception in die 35 years that the law  has been on the hooks.
Am ong the other states that ban direct shipments from out-of-state wineries are Connecticut. Delaw are, Pennsylvania, N ew  Jersey, Vermont, Massachusetts and Florida. A  lew  states even m ake importing a felony. (A  map showing the wine laws throughout the country can be viewed on the Institute for Justice's W eb site, w w w .ii.o rg .)
In issuing their ruling today, the justices reversed the United States Court o f  Appeals for the Second C ircu it, w hich had affirmed the New York law. and it upheld the Court o f  A ppeals for the Sixth  C ircu it, which had voided the M ichigan law.
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On May 16, 2005, the United States Supreme Court struck down direct shipping 
laws in Michigan and New York holding that the laws in both States discriminate 
against interstate commerce in violation o f the Commerce Clause, and that the 
discrimination is neither authorized nor permitted by the 21m Amendment.

For wineries and wholesalers, Clmnliohn r\ l ie  a id  is notable fo r different reasons. 
For wineries, the case makes clear that States’ powers to regulate alcohol under the 
2 1 m  Amendment are not absolute, and that States must treat in-state and out-of-state 
wineries the same when it comes to the direct shipment o f wine. For wholesalers, 
the decision reaffirmed the legitimacy o f the three-tier system and did not establish 
a right to direct ship.

While the Iccision is a clear victory for those in lavor o f direct shipping, the real 
impact w ill only be known once we see how States choose to rewrite their laws to 
respond to the decision, and how the lower courts apply the decision n. fuvtre 
challenges to the thrce-lier system.

Background: The Battle For Shelf Space in a Consolidating Industry

In striking down the Michigan and New York laws, the U.S. Supreme Coutt 
recognized the significant and ongoing consolidation in the wine industry. Fewer 
w ineries and fewer distributors now control a larger than e \e r portion o l the w ine 
market, making it increasingly d ifficu lt for small wineries to distribute their wines.

At the same time that large wineries and distributors are consolidating, the number 
o f small w ineries in the United States is proliferating lapidly, making competition 
for retail shelf space even fiercer. Furthermore, as the Court noted, even i f  small 
wineries could find d is tribu to r for their wine in States that prohibit d iicct shipping, 
the distributor’s matk-up would render such sales : ’ c,’ : ’ : ’ ec-licr system
economically infeasible.
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As a result, more and more small wineries are turning to direct sales -  via the tasting 
room, mailing list and over the Internet -- as the principal means to sell their wine. 
This is especially true given the recent technological advancements allowing for the 
sale o f wine over the Internet, without the need for any physical contact with the 
customer at all.T he States' Powers A rc  Not Absolute
The States pul forth three main arguments to justify discriminatory restrictions on 
out-of-state wineries: preventing the direct sale o f alcohol to minors, improving the 
ability o f  states to collect sales tax, and that alcohol is simply different than other 
articles o f  commerce. None o f  these arguments persuaded the Court.

With regard to preventing the direct sale o f alcohol to minors, the Court found that 
minors are less likely to consume wine as opposed to other forms of alcohol, and 
that minors have easier and quicker means to obtain alcohol than direct purchase 
through the mail. Moreover, less restrictive means are available to prevent the direct 
sale o f  alcohol to minors through the mail; such as requiring an adult signature for 
delivery and a label staling the requirement on the package itself.

With regard to the collection o f sales tax, the Court found that if licensing and self- 
reporting provide adequate tax collection safeguards for wine distributed through 
the three-tier system, such mechanisms should work for direct shipments as well. 
States could require a license as a condition o f  direct shipping, with a requirement 
for licensees to submit sales reports and pay sales taxes. Notably, this is the 
approach recommended by the National Conference of Legislatures in their Model 
Direct Shipping Hill.

The third justification -  that States' should be able to discriminate with regard to 
commerce in alcohol because alcohol is a unique article o f  commerce— is harder to 
dismiss. Concerns about the evils of alcohol abuse are so strong in our nation's 
history that a State's right lo regulate the commerce o f alcohol is enshrined in the 
Constitution itself. Despite acknowledging the unique history o f  alcohol in the 
United Stales, and that States have near absolute power to regulate the commerce of 
alcohol, the Court refused to allow the States to do so in a discriminatory manner. If 
a State desires to restrict the commerce o f  alcohol, it must do so in a way that does 
not differentiate based on whether a business is located in state or not.The 21a Am endm ent mid its Lim itations
As clear as the Court was in holding that Stales' may not discriminate against out- 
of-sta _• wineries with regard to the direct shipment of wine, the Court was equally 
clear in upholding the validity o f the three-tier system and ’lie States' rights to 
regulate or even ban the commerce o f  alcohol. The Court noted that the three tier 
system is “ unquestionably legitimate" and that tiie 2Lt Amendment grants the States 
virtually complete control over whether to permit importation or sale of liquor and 
how tn structure the liquor distribution system.

States' powers to regulate commerce in alcohol are limited only by other provisions 
o f  the Constitution itself, lit this case, the Court held the Commerce Clause—which 
stands for the proposition that States cannot treat businesses differently based on 
whether the business is located in or out o f  slate— trumps the 2Ui Amendment. 
According lo Justice Kennedy, "if a State chooses to allow direct shipments o f  wine, 
it must do so on evenhanded terms."

htip://libr;iry.fiiuilaw,eorn/2005/Jiiii/I()/l 74717.htm l I / I  4/2007
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Unintended Consequences: A re  Reciprocal Laws Unconstitutional?

Although the ruling focuses on two States' laws that clearly discriminate against 
out-of-stale wineries, the decision likely renders unconstitutional the direct shipping 
laws o f other States whose laws are not commonly viewed as discriminatory. Good 
examples are those States with so-called reciprocal laws— laws that allow direct 
shipping only from States who in turn allow direct shipping into their State.

Ironically, California is a prime example o f a State whose reciprocal direct shipping 
laws are now arguably unconstitutional under Granholm v. I  I f  aid. In fact, the 
Supreme Court in its ruling specifically mentioned California's reciprocal laws as 
illustrating the type o f fragmented, alliance-driven patchwork o f laws that lias led lo 
discrimination against out-of-state wineries. As the Court stated: "The current 
patchwork o f laws— with some States banning direct shipments altogether, other 
doing so only for out-of-state wines, and still others requiring reciprocity— is 
essentially the product o f an ongoing, low-level trade war."

Anticipating a challenge, the California Family Winemakers and the Wine Institute, 
among others, are already working on direct shipping amendments to replace the 
existing reciprocal laws in California with laws allowing for direct shipping from all 
Stales, regardless o f reciprocity.

M ore  Questions Than Answers: W hat Now ?

It is worth repeating that the Court's decision does not authorize direct shipping. In 
fact, for those States that prohibit all direct shipping, the ruling has no direct affect 
because such laws treat in-stale and out-of-state wineries the same. For those States 
whoso laws do discriminate in one form or another, as stated by the Wine Institute, 
these states w ill have to take some legislative or regulatory action to address the 
discrimination issue and to build a framework for shipments to be made.

The ruling does suggest that requiring a physical presence in-state as a condition to 
direct ship is unconstitutional. This calls into question state laws that require in state 
retailers, who buy from wholesalers, to buy from wholesalers located in-state.
Costco is currently challenging such a law, among others, in tiie Stale o f 
Washington. Also called into question are laws that allow in-state wineries, Inn not 
out-of-state wineries, to sell directly to restaurants and other retailers located in­
state. Such a law currently exists in California, and i f  repealed, would adversely 
affect many California wineries that rely heavily on local retail direct sales.

Another broader question is in those States where the legislature requires ail alcohol 
sales lo g o  through a licensed entity, can these States requite that the licensee 
maintain a physical in-state presence? From one perspective, the Court suggests it 
strongly disfavors state statutes that require in-state business operations. On the 
other hand, the thrcc-lier system's middle tier is highly dependent on the in-state 
business requirement, and the Court went out o f its way to declare the three-tier 
system as "unquestionably legitimate."

Although these positions seem at odds with each other, one way to reconcile them 
might Ik * to reinterpret the Court’:, holding to be that States may not discriminate 
against out-of-stalc wineries unless they have a good reason fo rd o in g  so. Thus far, 
the States' arguments have not been persuasive. It remains to be seen whether the 
lower courts w ill a llow certain types o f discrimination to survive i f  the States arc 
able to provide strong enough justifications for doing so.

hiip://library.fimllaw.C()m/2005/Jiin/10/17-1717.html 1/14/2007
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For example, what i f  States focused regulations on production amounts rather than 
the location o f the winery? I f  States could assure wholesalers that the largest 
wineries would have to use the three-tier system, the wholesalers' interests might be 
satisfied For smaller wineries, their low production could qualify them for an 
exemption from the three-tier system and allow them to direct ship.T he O pportu n ity  and the D an ger: Legislative Free fo r A ll
For all the noise this case has generated, the only thing we know for sure is that 
many States legislatures w ill be called on to rewrite their direct shipping laws. This 
presents an opportunity for wineries to push for legislatures to open their laws to 
direct shipping. However, it also presents a danger that the powerful wholesalers’ 
lobby w ill convince State legislatures lo impose more onerous restrictions on direct 
shipping than already exist, or to shut direct shipping down completely. Even in 
states like California where the wineries are at their strength, direct shipping 
proponents have an uphill battle to push through any legislation without the support 
o f the wholesalers' lobby.

As part o f any new legislation, many believe the wholesalers' lobby w ill push hard 
to include onerous paperwork, licensing and fee requirements in an attempt lo make 
it as inconvenient and expensive as possible to direct ship. The more onerous the 
paperwork, the license requirements and the fees, the less wineries stand to gain.

O  I A Kill. LA BRAUN ♦ MAR I'LL n r
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For Your Information: March 30, 2004 Related Documents:

FTC S ta ff: New Y o rk  D irec t S h ipm en t o f W ine B ills  W ou ld  P rom ote  E- 
com m erce  and C o n sum e r W elfare

Bills  R em o ve  a  S ig n ific an t B a rrie r to  G rea ter E -C om m erce

In response to requests from three New York state legislators, Ihe staffs of the Federal Trade 
Commission's Office of Policy Planning, Northeast Regional Olfice, and Bureaus ol Competition, 
Consumer Protection, and Economics have provided comments regarding three bills that would 
allow out-of-state vendors to ship wine directly to Now York consumers if tho vendors comply with 
certain regulatory requirements, According to the staff commenls, Ihe bills would promote e- 
cornmerce and give New York residents access fo a greater variety of wines at lower prices, while 
allowing the state to satisfy Its other public policy goals.

Todd Zywickl, Director of tho FTC's Ol/ico ol Policy Planning, stressed that the bills would help 
consumers. "Based on our empirical research, (he bills could allow consumors to save significantly 
on more expensive wines. Tho bills would also give consumers access to thousends of wines from 
around Ihe country," he said. Asheesh Agarwal, Assistant Director of tho Office of Policy Planning, 
added thal the bills would promote e-commerce. “By eliminating the requirement that out-of-state 
sellers maintain a physical presence in New York, the direct shipping bills would eliminate tho single 
largest regulatory barrier to expanded e-commerce in tho wine Industry," he said.

Tho comments, available on the Commission's Web site, were sent to William Mageo. Chairman of 
Ihe Sfale Assembly Agriculluro Committee; John R. Kuhl, Jr., Chairman oi tho State Senate 
Committee on Transportation; and Doan G. Skelos, Deputy Majority Leader o( the State Senate.
The comments analyze three New York bills, Assembly bill 9560-A, Sonnto bills 6060-A and 1192.

Comments ot the Stall of the 
Federal Trade Commission 
Olfice of Policy Planning, 
Bureau ot Competition, Bureau 
of Consumer Protection, 
Bureau o l Economics, and 
Northeast Regional Ollicc 
(March 2004) to the Chairman, 
Assembly Agriculture 
Committee, Chairman, Senate 
Committee on Transportation 
and Deputy Majority Leader, 
New York Senate, Concerning 
New York Assembly bill 95C0- 
A, and Senate bills 60C0-A and 
1192. (V040012)

•  Text of the Staff Comments 
[PDF 67KB]

Reader

The staff commenls first summarize the FTC's experience studying the direct shipment ot wine lo 
consumers, including a comprehensive report issued last July and congressional testimony 
delivered last October. Tho comments thon analyze tho ponding bills, describing the regulatory 
requirements on shippers and common carriers. Tho comments conclude that tho bills would allow 
consumors to purchase a greater variety of wines at lower prices.

The comments then summarize tho experiences ot states that currontly allow interstalo diroct 
shipping of wlno. Tho comments noto that theso states gunoraily report tow it any probloms with 
direct shipments to minors, or with collecting taxes from those shipments. Tho comments also note 
that the bills contain all ot tho safeguards rocommondod by bolh Ihe National Academy ot Sciences 
and FTC staff, such as requiring an adult signature* at tho point of delivery. Finally, tho commonts 
discuss tho implications of physical presenco requirements for
e-commorco generally, slating that "it oxtonded to other industries, physical presence roquiromonts 
could seriously imperil Ihe growth of e-commerce."

In concluding Its comments, tho FTC stall said, “Based on an extensive review ot tho evidence,
FTC stall believes ttiat, if enacted, any of tho bills would enhance consumer woltore and would 
allow Now York lo moot its othor public policy goals '

Tho Commission .veto authorizing stall io lilo tho comments was 5-0. Tho communis roprosont tho 
viows ol the stall ol tho FTC a Office ol Policy and Planning, Buronus of Competition, Consumer 
Protection, and Economics, and Northeast Poglonal Olllco, and not necessarily thoso of Iho 
Commission or any Individual Commissioner.

Cop.os of tho document muntionod In this roloaso nro ovailoblo from tho FTC’s Web sito at 
littp;/Avww fie gov and also (rorn tho FTC’s Consumer Rosporisn Center, Room 130. f>00 
Pennsylvania Avenue, N .W , Washington, D.C. 20500. Call toll-froo: 1-877-FTC-HELP.

MEDIA CONTACT:

Mltcholl J. Katz 
Olllco ot Public A tta in  
202-326-2161

litlp://www.ftc.gov/opa/200‘1/03/nywinc.hlm 1/29/2007

http://www.ftc.gov/opa/200%e2%80%981/03/nywinc.hlm


F T C  Staff: New  Y o rk  Direct Shipment o f  W ine Bills W ould Promote E-com m erce and C . . .  Page 2 o f 2
STAFF CONTACTS:

Todd Zywicki, Director 
Ollico of Policy Planning 
202-326-3603

Ashoosh Agarwal, Assistant Director 
Ollico of Policy Planning 
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F E D E R A L  T R A D E  C O M M IS S I O NW A SH IN G TO N . D .C . 20580
UNITED STATES OF AMERICA

Office o f Policy Planning Bureau o f Competition Bureau o f  Consumer Protection Bureau o f  Economics Noitlicast Regional O ffice M arch 29,2004
W illiam  M ageeChairm an, A ssem bly  A griculture Com m ittee Legislative O ffic e  B Id g , Room  641 A lb an y , N Y  12248
John R . K u h i, Jr .Chairm an, Senate Com m ittee on Transportation Legislative O ffic e  B ld g , Room  310 A lb an y, N Y  12247
Dean G . SkelosDeputy M ajority  Leader, Senate 503 State C ap ito l BIdg A lb an y, N Y  12247

R e: A ssem b ly  bill 95 6 0 -A , Senate bills 6060-A and 1192
Dear Chairm en M a g e e  and K u lil, and Deputy M ajority Leader Skelos:

T he staffs o f  the Federal Trade Com m ission ’s O ffic e  o f  P olicy  Planning, Bureau o f  Com petition , Bureau o f  Consum er Protection, Bureau o f  E conom ics, and Northeast Regional O ffic e  are pleased to respond to your requests for comments on N ew  York A ssem bly bill 9560- A , and Senate bills 6060-A  and 1192. These bills would allow  out-of-state vendors to ship wine directly to N ew  Y o rk  consum ers i f  the vendors com ply with certain regulatory requirements, such as labeling delivery packages and reporting sales to state authorities. In letters dated February 10 and 25, 2004, you asked us to exam ine the b ills , and sp ecifically  to discuss the inform ation regarding "the opponents’ arguments related to sales to minors and harm lo Ihe three-tier system , as well as the proponents' arguments regarding the positive impact for consumers and state revenues . " 1 Y o u  also referenced pending litigation .2

1 Tliis letter expresses the views o f the FTC's Office o f Policy Planning, Bureau o f Competition, Bureau of I onsumcr Protection, Bureau o f Economics, ami Northeast Regional Office. The letter docs not necessarily represent the views o f  the Commission or o f any individual Commissioner. The Commission lias, however, voted to authorize us to submit these comments.
2 See Swedcnburg v. Kelly, 358 F.3d 223 (2d Cir. 2004) (upholding New York’s direct shipping regulations).



Wc believe that, i f  enacted, all three b ills  would enhance consumer welfare and allow  
New Y ork  to meet its other public policy goals. By a llow ing interstate direct shipping, the bills 
could a llow  New York residents to purchase a greater variety o f  wines at lower prices. Senate 
b ill 1192 would provide the greatest benefits by a llow ing both out-of-state wineries and retailers 
to obtain out-of-state shipper’s licenses. In addition, by requiring vendors and common carriers 
to com ply w ith  various regulatory requirements, s im ilar to those adopted in other states, all three 
b ills  would a llow  New Y ork lo lim it shipments to minors and to collect taxes on out-of-state 
shipments. F ina lly, the b ills  would remove one o f  the largest barriers to greater c-commerce in 
the w ine industry. W c base our analysis on a recent FTC s ta ff report that extensively analyzed 
the direct shipping issue, and on the Commission’s testimony at a recent congressional hearing 
(copies o f  both attached). A  summary o f  our analysis is below:

• V arie ty . D irect shipping allows consumers to purchase many wines that are not 
available in nearby bricks-and-mortar stores. An FTC s ta ff study found that 15% 
o f  a sample o f  popular wines available online were not available from retail wine 
stores w ith in  ten n'.i,,,° o f  McLean, V irg in ia . Direct shipping also gives 
consumers easier access to thousands o f  labels from smaller wineries.

• Prices. Depending on the w ine ’s price, the quantity purchased, and the method o f 
delivery, consumers can save money by having wine shipped d irectly to them. 
Because shipping costs do not vary w ith the w ine ’s price, consumers can save 
more money on more expensive wines, w hile  less expensive wines may be 
cheaper in bricks-and-morlar stores. The FTC s ta ff study suggests that, i f  
consumers use the least expensive shipping method, they could save an average 
o f  8-13% on wines costing more than $20 per bottle, and an average o f  20-21% 
on wines costing more than S40 per bottle.

Sales to m inors. The states that perm it interstate direct shipping generally report 
few or no problems w ith  shipments to minors. These states have generally 
adopted less restrictive means o f  regulating interstate direct shipments, such as 
requiring that package delivery companies obtain an adult signature at the time o f  
delivery. The pending b ills  contain these same types o f  safeguards.

• Taxes. Several states collect taxes on interstate direct shipments. States such as 
New Hampshire have sought to achieve voluntary compliance through less 
restrictive means, such as by requiring out-of-state suppliers to obtain permits. 
Most o f  these states report few or no problems w ith tax collection.

• H-commcrcc. State bans on interstate direct shipping represent the single largest 
regulatory barrier to expanded c-commerce in wine. Approxim ately h a lf the 
states prohib it or severely restrict out-of-state suppliers from shipping wine 
d irectly  to consumers. Many o f  these same states, however, a llow  intrastate 
d irect shipping, such as from in-slate wineries and retailers.



For these reasons, w c believe that, i f  enacted, the bills would enhance consum er welfare and allow  N ew  Y o rk  to m eet its other public p olicy goals.
In te re st and E x p erie n ce  o f  the F e d e ra l T r a d e  C o m m issio n

The F T C  is charged by statute with preventing unfair methods o f  com petition and unfair or deceptive acts or practices in or affecting com m erce .3 Under this statutoiy m andate, the Com m ission seeks to identify business practices and regulations that im pede com petition without offering countervailing benefits to consumers. In particular, C om m ission  s ta ff have often assessed the com petitive impact o f  regulations involving alcohol distribution. For exam ple, the s ta ff  has analyzed franchise laws that grant wholesalers preferential contract rights. In Illinois, the s ta ff  exam ined a bill that would have prevented suppliers from terminating contracts with w holesalers except for good cause, and suggested that the bill would harm consumers by lim iting suppliers’ flexib ility  in changing distributors.4 In North Caro lin a , the sta ff noted that a bill that w ould have tightened exclusive territorial arrangements between wineries and w holesalers would likely diminish consumer w elfare .5 A nother type o f  state regulation deters wholesalers from cutting prices. In M assachusetts, F T C  s ta ff  discussed the consumer benefits o f  a proposal that would have repealed regulations requiring wholesalers to post prices on a m onthly basis and to adhere to those posted prices for an entire m onth .6
F T C  s ta ff  have also studied the direct shipping issue. In O ctober 2002, the Com m ission held a workshop to evaluate possible anticom petitive barriers to c-com m erce in w ine and many other industries.7 A t  the workshop, F T C  s ta ff heard testimony from all sides o f  the w ine issue, including w ineries, w holesalers, and state regulators. The s ta ff also gathered evidence from package delivery' com panies, the A lco h o l and T obacco T ax and Trade Bureau (“ T T B ” ), and regulators in states that allow  direct shipping. F in ally , F T C  s ta ff conducted the first empirical study o f  a w ine m arket in a state that banned interstate direct shipping. T he study exam ined the wine market in M c L e a n , V irgin ia  (“ M c L e a n  study” ), and compared the prices and choices that consumers could find in area stores to those available online. The authors chose M cL ea n  as a relevant retail area because the socio-econom ic status o f  m any residents in M c L e a n  (and northern V irg in ia , generally) made it likely that several local bricks-and-m ortar outlets would

’ Federal Trade Commission Act. 15 U .S .C . § 45.
4 FTC Staff Letter to Illinois Sen. Dan Cronin (Mar. 31, 1999), at littp.7Avww.flc.gov/be/v990005.htm.
5 FTC Staff Letter lo "North Carolina Sen. Horton and Rep. Miller (Mar. 22. 1999), at hltp,7/www.flc.gov/bc/v990003.htm.
6 FTC Staff Statement to the Commonwealth of Massachusetts Alcoholic Hevcrugrs Control Commission (June 20.1996), at http://www.flc.gov/bc/v960012.htm.
•i Public Workshop: Possible Anticompetitive Gfforts to Restrict Competition on the Internet, 67 Fed. Reg. 48,472 (2002). The workshop's homepage is at http://www.fte.gov/opp/ecommcrce/untieompetitive/index.htm, it • transcript is at http://www.flc.gov/opp/ccommerce/unticompeiitive/02 IOOSantitians.pdf, and all o f the panelists’ written statements are at http://www.lte.gov/opp/ccommeice/anticompetitive/agenda.htm.
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cater to sophisticated w ine drinkers.8 In Ju ly  2003 F T C  s ta ff issued a com prehensive report on the direct shipping issue (“ W ine Report” ),9 and in October 2003, the Com m ission testified at a related congressional hearing . 10
A n alysis o f  P en d in g  B ills

A ll  three bills would allow  out-of-state vendors to ship wine directly to N ew  Y o rk  residents i f  those vendors satisfy certain regulatory requirements. Under Senate bill 1192, both out-of-slate manufacturers and retailers could obtain an out-of-state shipper’s license i f  those vendors hold a license to sell or manufacture wine in another state, and i f  (hat other state affords N ew  Y o r k ’s vendors reciprocal treatment. T o obtain an out-of-state shipper’ s license, vendors must pay an annual fee o f  S I 25 and present N ew  Y o r k ’ s stale liquor authority with a copy o f  a current license from the other state. A  license allow s vendors to ship wine directly to N ew  York residents who arc 2 1  years or older.
Senate bill 1192 imposes several requirements on out-of-state shippers. In sending the w ine, the shipper m ust ensure that the delivery package has a conspicuous label noting that the package contains alcohol and requires an adult signature for delivery, and the shipper must require com m on carriers to obtain an adult signature at the time o f  delivery. In addition, the shipper m ust provide the state liquor authority with annual reports that include, am ong other inform ation, the total volum e o f  shipments into N ew  Y o rk  and the purchaser’ s name and birth date. The shipper m ust pay all state and local sales and excise taxes, keep records for three years, and consent to N e w  Y o r k ’s jurisdiction for enforcem ent purposes. Finally, the bill gives the state liquor authority the power to suspend or revoke an out-of-slate shipper’s license.

A ssem b ly  b ill 956 0-A  and Senate bill 6060-A have sim ilar provisions, with a few important exceptions. These bills would allow  only out-of-state w ineries, not retailers, to obtain out-of-state shipper’ s licenses, and in addition to a license, an out-of-state winery would have to obtain a “ certificate o f  authority”  and a “ registration as a distributor.”  The bills also cap wine shipments at two cases per month to any N ew  Y o rk  resident. F in ally , the bills directly require com m on carriers to verify  the age o f  recipients.

8
See Wine Report at IS ii.K l. it is likely llia\ in larger markets, bricks-and-mortar retailers may offer somewhat more choices, and that in smaller markets, bricks-and-mortar retailers may offer somewhat fewer choices.’ FTC Staff Report, Possible Anticompetitive ILuricrs to li-Com m en c: It'i/ie (July 2003), at )Htp:/Avww.fic.gov/os/2003/07/winercport2.pdf.

10 See Prepared Statement o f the PTC Concerning "H-Commeree: The Case o f Online Wine Sales and Direct Shipment." Before the Subcommittee on Commerce, Trade, and Consumer Protection o f the Committee on Hncrgy and Commerce, United States I louse o f Representatives (October 30, 2003), at http://www.lte.gov/os/2003/10/031030ecommercewine.htm.
4
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I. T h e  B ills  W o u ld  A llo w  C o n su m e rs to P u rch a se  a G r e a te r  V a r ie ty  o f  W in es
The bills would substantially increase the variety o f  wines available to consum ers. Through direct shipping, and particularly through the Internet, consum ers can conveniently purchase m any wines that arc not available in nearby bricks-and-m ortar stores. The Internet e ffectiv ely  expands the geographic market by allow ing online vendors to com pete nationally.A n  individual online store m ay feature more products than m any bricks-and-m ortar retail locations. M ore importantly, the total number o f  varieties available online m ay surpass the total number available in bricks-and-mortar stores that arc within a reasonable distance o f  a particular consum er. A s  a result, direct shipping can give consumers convenient access to m any more w ines, including popular labels. U sin g the I Vine and Spirits list o f  the top 50 most popular wines in A m erica , the M cL e a n  study found that 15% o f  the wines available online were not available from retail w ine stores within ten m iles o f  M cL ea n . For the bottles that were unavailable in the M cL e a n  v icin ity , 8 out o f  15 cam e from am ong the 20 most popular bottles . 11 In addition to popular w ines, direct shipping also gives consumers access to thousands o f  sm aller labels from around the country.

Bricks-and-m ortar retailers may not have the demand or shclf-sp acc to ju stify  keeping a large variety o f  wines in stock. A ccord ing to a trade association, dom estic w ineries produce approxim ately 25,000 wine labels, and even in a large market like Illin ois, only slightly more than 500 o f  these labels are available through the three-tier system . 12 M oreover, sm aller w ineries m ay be unable to distribute their wines through the three-tier system . O n e court found that F lorid a’s interstate direct shipping ban “ has the practical e ffect o f  preventing m any small w ineries from selling their wine in Florida. This result occurs because it is not cost-effective for the sm aller out-of-state wineries to acquire a Florida w holesaler .” 13 Another court found that the three-tier system  “ m ay lock most [out-of-state produccrsj out o f  any access to T exas markets, even i f  they are w illing to take on the additional costs. Such discrim ination is especially  felt by sm all, fam ily-run wineries with lim ited production .” 14
Consum ers arc likely to value having a variety o f  wines from w hich to choose. O ne wine m agazine, for exam ple, reviews over 10,000 different wines annually. S im ilarly , an econom ist

11 See Wine Report, App. A . The FTC's Bureau o f Economics contributed (o the Wine Report, and the McLean study, which is attached to the report, has been published as Alan E. Wiseman and Jerry Ellig, I  low  M any Houles 
M ake o Cose Against Prohbition? (Bureau o f Economics. Federal Trade Commission, Working Paper No. 25S, March 2003).
12 Sec Wine Report at 24.
11 Uninbridge v. Bush, I4S F.Supp.2d 1306, 1311 n.7 (M.D. Fla. 2001), vacated on other grounds, Bninbridgc v. Turner, 3 11 F.3d 1101(1 Ith Cir. 2002).
14 Dickerson v. Bailey, 2 12 F.Supp.2d 673, 694-95 (ST). Tex. 2002), o/f'd, 336 l-.3d 3NX (5th Cir. 2003).
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testified that “ the value to consumers o f  direct w ine shipments comfesj p rim arily  from  access to 
wines that arc not available in their communities.”15

I I . T h e  B ills  C o u ld  A llo w  C o n su m ers to P u rch a se  W in e  at L o w e r  P rices
Depending on the w ine 's price, the quantity purchased, and the method o f  delivery, 

consumers can save money by purchasing wine online. Because shipping costs do not vary w ith 
the w ine’s price, consumers can save more money on more expensive wines, w h ile  less 
expensive wines may be cheaper in bricks-and-mortar stores. The McLean study suggests that, 
i f  consumers use the least expensive shipping method, they could save an average o f  8-13% on 
wines costing more than $20 per bottle and an average o f  20-21% on wines costing more than 
$40 per bottle. In addition, direct shipping lets consumers avoid the “ cost”  o f  spending lim e to 
travel to a bricks-and-mortar store.16

Moreover, even i f  consumers choose lo buy wine from  a bricks-and-mortar retailer, 
direct shipping s till encourages price competition between online and o ffline  sources. In states 
that a llow  direct shipping, the Internet allows wineries and other merchants across the nation to 
compete w ith  local bricks-and-mortar retailers. The Internet helps consumers comparison shop 
and lets suppliers compete in geographic markets that otherwise may be closed to them, perhaps 
due to the three-tier system or franchise laws. 17 This competition like ly  forces down prices. One 
court found that the ban on interstate direct shipping constituted “ economic protectionism, 
negatively impacting Texas consumers because o f  more lim ited wine selection and higher 
prices.”18 Likewise, a Nobel laureate in economics has explained how direct shipping benefits 
consumers:

consumers benefit from free markets operated w ith  the m inim um government
regulation required for consumer p ro tection .. . .  The restrictions on direct

15 See See Daniel L. McFadden, Written Statement 2, athttp.7/www.ftc.gov/opp/ccommercc/anticompctilivc/paMel/mcfaddcn.pdf. On the importance o f variety, sec Thomas B. Leary, The Significance o f  Variety in Antitrust Analysis, 68 A N T IT R U S T  L .J 1007 (2001). Some, however, have determined that consumers already have enough choices. See Statement o f Juanita D. Duggan Concerning "ii- Commcrcc: The Case o f Online Wine Sales and Direct Shipment”  18, Before the Subcommittee on Commerce, Trade, and Consumer Protection o f (lie Committee on Energy and Commerce, United Slates House o f Representatives (October 30, 2003) (“The average retail store in most States carries between 300 and 500 different wine brands at anv given moment. Can you imagine selecting from that many toothpastes or contact lenses or ears?").
10 See generally  Clifford Winston, Conceptual Developments in the Economies o f  Transportation: An Interpretive 
Survey, 23 J. Econ. Lit. 57, 77 (Mar. 1085) (discussing costs o f travel time).
17 See, e.g., Public Comments, American Bar Association, Section o f Antitrust Law at 10, at http://www.llc.gov/opp/eeommerce/antieompelitive/eomments/aha.pdf.
18 Dickerson v. Bailey, 212 l; .Supp.2d 673 (S.D. Tex. 2002), incorporating Dickerson v. Bailey, 87 I;.Supp.2d 691, 709-10 (S.D. Tex, 2000), q ff il ,  336 I-\3d 388 (5th Cir. 20031.

6

http://www.ftc.gov/opp/ccommercc/anticompctilivc/paMel/mcfaddcn.pdf
http://www.llc.gov/opp/eeommerce/antieompelitive/eomments/aha.pdf


purchase o f  prem ium  wines and their interstate shipment that have been adopted by a number o f  States are, I believe, another exam ple o f  abuse o f  the regulatory process lo protect concentrated econom ic interests, going far beyond the m inim um  regulations needed to maintain the integrity o f  taxation and tu protect minor consum ers . 19
Because all three bills permit direct shipping, all would increase com petition and allow  consumers to find  lower prices. O f  the three bills, Senate bill 1192 w ould increase competition the most by allow ing out-of-state retailers, as well as wineries, to obtain out-of-state shipper’s licenses. T his additional com petition likely w ould allow  consum ers to find even lower prices. The M cL e a n  study found that “ the lowest online prices overw helm ingly com e not from wineries, but from out-of-state retail outlets that have w eb-accessible inventories .” 20

To provide N ew  Y o rk  consumers with the greatest benefits, the bills should ensure that licensing procedures for out-of-state vendors arc not overly burdensom e. For exam ple, to ship into N ew  Y o rk , A ssem b ly  bill 9560-A and Senate bill 6060-A require out-of-state wineries lo obtain a “ certificate o f  authority”  and a “ registration as a distributor”  in addition to an out-of- state shipper’s license. A ll three bills require out-of-state vendors to p ay  an annual fee o f  S125. Such restrictions m ay constrain com petition. Depending on the volum e o f  purchases in a stale, even seem ingly sm all fees can deter smaller wineries from shipping w in e .21 In addition, some states have created com plex licensing procedures and regulations that deter suppliers and package delivery com panies from shipping wine to those states. Furtherm ore, all three bills allow  out-of-slate vendors to obtain N ew  Y ork  licenses only i f  those vendors are located in stales that afford N e w  Y o r k ’s vendors reciprocal treatment. This restriction w ill prevent some out-of- state vendors from  shipping to N ew  Y ork  residents, thereby som ew hat lim iting competition and consumer ch oice . T o obtain the greatest benefits from com petition, a p o licy  should ensure that permit procedures, fees, and regulations are reasonably calculated to m eet the state’s legitimate regulatory goals.
I I I .  States th a t P e rm it In te rsta te  D ire ct S h ip p in g  o f  W in e  G e n e r a lly  R e p o rt Few  or No P ro b le m s w ith D ire c t Sh ip m en ts  to M in o rs

A lthough direct shipping can provide consum ers with important benefits, policym akers have expressed concern that direct shipping m ight exacerbate the problem  o f  underage drinking. A s F T C  s ta ff  recognized in the W ine Report and in other docum ents, underage alcohol use
1' Sec Daniel L . McFudden, Written Statement I, at i)tlp;//wmv.rtc.gov/opp/econimerc(.’Aintieonipi'titivc/pancl/iin.l;H!dcn.pdf,■° Wine Report at App. A 25 n.22,
21 See Wine Repoit at -11.
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imposes sign ificant costs, in both human and economic terms.22 In the context o f  the direct 
shipping o f  w ine, however, the evidence shows that the states that permit interstate direct 
shipping generally report few or no problems w ith  shipments to minors.

A . E v id e n c e  fro m  States T h a t A llo w  D ire ct S h ip p in g
FTC s ta ff contacted o ffic ia ls from  many states that a llow  interstate direct shipping and 

asked them whether they had experienced problems w ith shipping to minors. These states 
generally report few, i f  any, problems w ith direct shipping to minors. Most o f  them do not 
believe that interstate direct shipment o f  wine to minors is currently a serious problem, although 
several o f  them believe that it is possible for minors to buy wine online. None o f  them report 
more than isolated instances o f  minors buying or even attempting to buy wine online .23 State 
regulators un ifo rm ly expressed greater concern about underage access to alcohol through 
traditional avenues.

The state o ffic ia ls  offered many possible explanations fo r their experiences. Several state 
o ffic ia ls  opined that minors are more interested in beer and spirits than w ine .24 New Hampshire 
concluded that m inors arc less like ly  to purchase w ine online because o f  the extra expense o f  
ordering over the Internet.25 This conclusion corresponds w ith  the McLean study, which found 
that when transportation costs arc included, lowcr-eud wines arc more expensive when 
purchased over the Internet than through the three-tier system .26 M inors would have to pay a 
hefty premium, from 33-S3%, to purchase a bottle o f  wine costing less than S20 online and have 
it delivered to them via 2"d Day A ir. S im ilarly, several state o ffic ia ls  also commented that, based 
on their experience, m inors were much more like ly  to buy alcohol through o ffline  sources than 
over the Internet.27 In a 2002 survey, large percentages o f  high school students, from 68-95%, 
said that it is “ fa irly  easy”  or “ very easy”  to get alcohol.2S

* 2 See id. at 26*38; FTC, Self-Regulation in the Alcohol Industry: A Review o f Industry Efforts to Avoid Promoting 
Alcohol to Underage Consumers A pp. A , pp. iii-iv (Sept. 1999), at http://www.ftc.gov/rcports/uleohol/nlcoholreport.htm.
23 See Wine Report at 26-40.
I t  f f ^

See id. at 32 (chart summarizing stale responses), App. H (letters from state officials). See also Wall Street Journal, Hditorial, The Carafe is H a lf  Full, WALL S t . J „  July 3, 2003, at Alt) (arguing that teenager; are not interested in expensive wines, and that “ (tjhirty states allow wine shipments within their borders without a surue in teen drinking” ).
Id. at App. H (New Hampshire letter).2<l See id. at App. A.■' See id. at App. I) (California testimony; letters from New Hampshire and Wisconsin).

io t* See id. at notes 47-50 and accompanying text
X
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O f course, the fact that stales have received few complaints about d irect shipments to 
minors docs not establish that m inors arc not purchasing wine online. As noted by a M ichigan 
Assistant A ttorney General, m inors who buy wine online arc un like ly  to report their purchases to 
the authorities, and neither the package delivery company nor the supplier may know or care that 
they are delivering wine to a m inor.29 FTC s ta ff cannot rule out the possib ility  that minors are 
buying w ine online undetected by state officials.

Nevertheless, the s ta ff is aware o f no systematic studies assessing whether direct 
shipping increases alcohol consumption by minors. FTC s ta ff found only one study that might 
address the impact o f  direct shipping o f  wine on underage drinking. This study examines the 
impact o f  “ home delivery”  o f keg beer and other alcohol 011 underage d rink ing  from such 
traditional retailers such as local liquor stores.30 Although the study raises important issues o f  
concern, it provides little  in form ation upon which to assess interstate direct shipping o f  wine.
The study does not specifica lly address online sales, interstate direct shipment via package 
delivery companies, or wine. For example, one o f  the study’ s key findings is that “ [o]ut!ets 
provid ing delivery services were more like ly to sell keg beer." Moreover, the study itse lf states 
that “ data presented here do not reveal the frequency o f  delivery use or whether delivery 
purchases served as a primary source o f  alcohol,”  and the study docs not assess whether home 
delivery or direct shipping increases underage alcohol consumption above the level that would 
occur w ithout those channels.31

The data from slate compliance checks, or stings, in theory could provide additional 
evidence on the impact o f  interstate direct shipping on underage drinking. Several states have 
conducted stings on interstate direct shipments o f  wine. Typ ica lly  in these stings, states provide 
a m inor w ith  a credit card to see whether the m inor can purchase wine online, and whether the 
supplier o r package delivery company w ill refuse to deliver it to the minor. These data, 
however, are also inconclusive. Stings and anecdotes have shown that minors are able to buy 
wine online, but there are not enough data from which to conclude that m inors can buy wine 
more or less easily online than o ffline . For instance, M ichigan found that “ [ajbout one in three 
websites contacted" (roughly 33% ) agreed to sell alcohol to the m inor w ith  110 more age 
verifica tion  than a mouse click, and that UPS delivery people did not properly ve rify  the 
recipients’ ages.32 On the other hand. New Hampshire has run compliance checks in the past but

‘ ’ See Testimony o f Irene Mead 1%. at htip://www.!k\ gov/opp'ecommerce/antieompctiti ve/02 KlOSant itrans.pdf." Linda A . Fletcher el nl., Alcohol Hom e Delivery Services: A Sonne o f  A la ilio l fo r Uniter aye Drinkers. J. STUD. ALCOHOL 61: 81-84 (2000).
11 The National Academy o f Sciences cites this study, and only this study, for the proposition that "[S]tirveys of underage purchase o f alcohol over the Internet or through home delivery show that small percentages (10 percent I of young people report obtaining alcohol in this manner." See Reducing Underage Drinking: A Collective Responsibility 174-75 (2004). As noted in the text, however, Ihe cited study docs not discuss the Internet or sales from out-of-state vendors.
12 See Wine Report at 35.



did not report any problems w ith interstate direct shipping to m inors.”  Moreover, the bricks- 
and-mortar sting data show comparable results. These stings typ ica lly  find that minors arc able 
to buy alcohol between 15-30% o f  the time. In M ichigan, minors were able to buy alcohol 55% 
o f  the time after showing a valid  M ichigan license that identified the customer as a m inor.”  
U ltim ate ly, there arc little  data indicating whether a retail clerk is a more or less reliable 
gatekeeper than a common carrier’ s delivery person. O f  course, efforts should be made to 
m in im ize underage purchases o f  alcohol, both online and o ffline , and New Y o rk ’s b ills 
incorporate safeguards against direct shipping lo minors.

B . L ess R e strictiv e  R e g u la to ry  T ools
M any states have decided that they can prevent direct shipping to minors tlrough  non­

discrim inator}', less restrictive means than a complete ban. For example, some states have 
applied the same types o f  safeguards to direct shipments that already apply to bricks-and-mortar 
retailers, such as requirements that package delivery companies obtain an adult signature at the 
time o f  delivery. In addition, several states, including Nebraska, New' Hampshire, and 
W yom ing, require out-of-state suppliers to register and obtain permits (a perm it can be 
conditioned on the out-of-state supplier’ s consent to submit to the state’s ju risd ic tion). None o f 
these states reported any problems w ith interstate direct shipping lo m inors . ’5

New Y o rk ’s b ills  contain these types o f  safeguards. In sending the wine, the shipper 
must ensure that the delivery package has a conspicuous label, and the common carrier must 
obtain an adult signature at the time o f  delivery. In addition, the shipper must register w ith  the 
state and consent to ju risd ic tion  w ith in  New' York for enforcement purposes. F inally, the b ills 
give the state liquor authority the pou'cr to suspend or revoke an out-of-state shipper’s license. 
Notably, New Y o rk ’s b ills  contain all o f  the safeguards recommended by both the National 
Academy o f  Sciences, which recommended “ tightening access’’ rather than banning interstate 
direct shipping, and FTC sta ff.16

To the extent that minors do buy wine online, some argue that they lack adequate 
enforcement tools against out-of-state suppliers. They contend that the states cannot readily 
inspect the records o f  out-of-state suppliers, and that because o f  ju risd ic tiona l constraints, “ there 
is no easy way to shut [out-of-state suppliers] down i f  vio lations occur.”  They also argue that 
out-of-state suppliers have little  incentive to prevent sales to minors, in part because o f  
enforcement d ifficu lties , but also because individual states can only punish out-of-state suppliers 
w ith the loss o f  a small part o f  their market, not the loss o f  a license. They note that, in contrast.

15 See ill. at App. B (New Hampshire letter).”  See ill. (noting a success rate o f 30% in bricks-and-mortar stings): l.ctter from Tina Scliult/, National Alcohol Beverage Control Association, to FTC 2-1 (Jan. 31,2002) (citing state statistics).
1 ’ See Wine Report at App. B (letters from Nebraska, New Hampshire, and Wyoming).

See Wine Rcpott; N A S, Reducing Underage Drinking: A Collective Responsibility 17-1-75 (20tM)
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they can readily inspect in-state wholesalers and retailers on-site, run com pliance checks, and punish violators with the loss o f  a license, lines, and other penalties/ 7
States, how ever, have a variety o f  legal remedies against out-of-state suppliers that ship to minors. T h e  T w enty-First Am endm ent Enforcem ent A c t gives state attorneys general the power to bring c iv il actions in federal court for injunctive relief against out-of-state suppliers that violate the state’s liquor law s .38 A t the time the law took effect, in 2000, state authorities agreed that the A c t  w ould help them enforce their laws against out-of-state suppliers. The National A lc o h o l Beverage Control Association (“ N A B C A ” ), an association o f  state regulators, stated that the A c t  w ould “ provide state governments with an effective tool to use in preventing the illegal interstate How o f  alcohol beverages, some o f  which finds its w ay into the hands o f  underage drinkers .” 39 N A B C A  also said that the A c t would help states “ overcom e the jurisdictional hurdles”  in enforcing their law s.9" Finally, T T B , which has authority to revoke a w inery’s basic perm it, w ill assist states in com bating significant violations o f  state law .41

States also can request assistance from other states’ alcohol agencies. N ew  Hampshire will punish suppliers licensed in N e w  Ham pshire i f  another stale proves that the supplier is shipping wine illeg ally  into that state .42 L ikew ise, when officia ls in Louisiana learn o f  a violation, they have a duty to notify both T T B  and the state that licensed the violator, and to “ request those agencies to take appropriate action .” 13
O verall, the evidence shows a few clear results. States that permit interstate direct shipping have adopted various procedural safeguards and enforcem ent m echanism s to prevent sales to m inors. These states generally say that direct shipping to minors currently is not a serious problem , and that they have received few or no complaints about direct shipping to minors. The M c L e a n  study suggests that an interstate shipping ban prim arily deprives consumers o f  access to low er-cost sources o f  high-end, expensive w ines, and to a larger variety

37 See Wine Report at 29-30.,s 27 U .S.C . § 122a (2002); Letter from Sheryl L. Walter, Acting Assistant Attorney General, U .S . Department of Justice, to Hon. Dennis I iastcrt, Speaker, U .S. House o f Representatives 2 (May 3,2001); Bolick v. Roberts, 199 l?.Supp.2d 397, -142 (B.D. Va. 2002) (addendum), vacated an o ilier grounds, Bolick v. Danielson, 330 F.3d 274 (4th Cir. 2003).3y Letter from James M . Goldberg, counsel for N A B C A , to Jonathan Ruscli, Special Counsel lor Fraud Prevention, U.S. Department o f  Justice 2 (Mar. 19,2001), attached as an enclosure to the Walter letter.
40 l<l. Sec also Wine Report at App. M (noting that Illinois could use the Act).
41 ATF, Industry Circular No. 96*3, Diiect Shipment Sales o f Alcohol Beverages (Feb. 11, 1997), at lutp;/Avww,atf.treas.gov/pub/ind cireulars/ic_96*3.htm.
42 N il. Rl v. STAT. A n n . § 17X:l4-a(VIII) (2000).
41 La. Rl.V. STAT. ANN. § 26:359(G) (West 2001).



o f  all wines. F T C  s ta ff  has seen no evidence indicating whether higher prices for these types o f  fine wines would curtail consum ption significantly either am ong the general populace, m inors, or problem  drinkers. There is, therefore, apparently no empirical evidence that bans 011 interstate direct shipping promote temperance. Because N ew  Y o r k ’ s bills contain the same types o f  recomm ended safeguards as those adopted by states that allow  interstate direct shipping and report few problem s, it is likely tiiat N ew  York will experience few , i f  any, problems with direct shipments o f  wine lo minors.
I V . States th a t P e rm it In terstate D ire ct S h ip p in g  o f  W in e  G e n e r a lly  R e p o rt Few or No P ro b lem s w ith T a x  C o lle ctio n

Som e states also have adopted less restrictive means o f  protecting tax revenues while permitting direct shipping, such as by requiring out-of-state suppliers to obtain permits and to collect and remit taxes .44 N ew  Y o r k ’s bills incorporate these types o f  requirements, O f  these slates, most report few , i f  any, problems with tax collection. Nebraska, for exam ple, reports that they “ have also not, as yet, had any problems with the collection o f  excise tax[cs].’’45 North D akota reports that “ Taxes are collected. N o problems to date that we are aware o f.’ ’4*’
T o  the extent that states have problems with out-of-state suppliers, they have addressed the problem  in less restrictive w ays than banning all interstate direct shipping. N ew  Hampshire, for exam ple, works with out-of-state suppliers:
[T]he State o f  New  Ham pshire Liquor Com m ission collects an 8% fee on all shipments into the Slate o f  N ew  Hampshire. W hen the N i l  Liquor Com m ission discovers an improper shipment we contact the com pany and inform  them o f  the laws in N IL  O n ce the com pany learns o f  N II laws they norm ally get a permit or slop shipping into N IL  The N I 1 Liquor Com m ission is w orking with out-of-state su p p liers] and encouraging them to obtain a perm it.47

Furthermore, to the extent that out-of-state suppliers fail to com ply voluntarily, slates can report problem s lo T T B  or other states, or use the Tw enty-First Am endm ent linforcem ent A ct. (hi the other hand, there is 110 evidence show ing that states must ban interstate direct shipping, rather than adopting a less restrictive alternative, to raise revenue.
F in a lly , regardless o f  whether states permit or prohibit interstate direct shipping, there is 

110 reason to believe that legalized direct shipping w ould increase tax evasion. It is unlikely that
44S iv, e.tf., La R iv . S t a t . Ann. § 26:359(U)(I); N il Ri v S i .u .  Ann. ;? I7S:l-l-n(V); Ni v. R iv S r .x r . § 3»>9 -to2.*' .Vcv Wine Report at App. It (Nebraska teller)
4f i .SVe/</. (N o rth  Dakota te ller).

47 See id. (New I tnmpshirc teller).



states would increase illegal interstate direct shipping by creating procedures that would allow out-of-state suppliers to ship legally and pay taxes. M ich igan , for exam ple, reports that many out-of-state suppliers ship w ine illegally  into M ich igan , and that those suppliers do not pay taxes to M ich ig a n . M ich igan , however, already prohibits out-of-state suppliers from shipping wine into M ich ig a n , and out-of-state suppliers that ship into M ich igan  are already breaking the law. B y  legalizin g direct shipping and requiring shippers to pay taxes as a condition for receiving a license, states could allow  interstate direct shipping from out-of-state suppliers that com ply with the law . I f  suppliers who currently ship illegally  continue to ship illeg ally , then the level o f  tax evasion would remain unchanged, but i f  som e suppliers who currently ship illegally  decide to ship leg a lly , then tax evasion would fall. M oreover, i f  interstate direct shipping increases overall com m erce in w ine, overall tax revenue could rise .118
V . T h e  B ills  W o u ld  Prom ote E -C o m m e r c e  and In terstate  C o m m e rc e

T he Internet lets consumers purchase an unprecedented array o f  goods and services from the convenience o f  their homes. Consum ers can lind thousands o f  goods, from thousands o f  suppliers around the country, and have those goods delivered to their doors. State bans on interstate direct shipping represent the single largest regulatory barrier to expanded e-com m erce in w ine. In states that ban interstate direct shipping, the bans prevent consum ers from conveniently purchasing w ine from suppliers around the country .49
The direct shipping issue has broader im plications for interstate e-com m erce, In many industries, including many professional and financial services, states require that potential suppliers maintain a physical o ffice  within the state, or that they hire state residents.50 Under current N ew  Y o ik  law , for exam ple, out-of-state wineries can obtain a license to distribute and sell alcohol in N ew  York only i f  they “ com ply with the licensing requirements o f  [N ew  York] L a w , including establishing and m aintaining a physical presence in N ew  Y o r k ,” 51 These requirements ostensibly allow  states to maintain tighter regulatory control over the supplier, but they also significantly raise the cost to online suppliers to doing business w ithin a particular state. T h ey deprive online suppliers o f  one o f  the main efficien cy  benefits o fe -co m m e rce , the ability to provide goods and services over large distances without the need for a substantial, far- llung physical presence. T hey also demonstrate how seem ingly neutral restrictions can deprive online firms o f  a legitimate com petitive advantage. State physical presence laws apply equally

48 See id. at 39-40.
11 See, e.g., Virginia l’ OStrel./I Look ot I Cine Sides over the Internet Shows the Price o f  Some Regulations in the 

Nome o f  Consumer Protection, N Y . TlMliS, July 17, 2003, at C2 (criticizing bans on interstate direct shipping as a barrier to c-commerce).
50 At the workshop, FTC stall'examined potentially anticompetitive barriers to c-commerce in many other industries auctions; automobiles; caskets; contact lenses; cyber schools; online legal services; real estate, mortgages, and financial services; retailing; and telemedicine and online pharmaceutical sales. See Workshop Homepage, at hitpy/www, fie.gov/opp/ecommerce/aiitieompclitive/indcx.him.
51 Swedenborg v. Kelly. 3SS F.3d 223. 22K-20 (2d Cir. 2004).



to in-statc and out-of-state firms. In reality, though, these requirements im pose disproportionate costs on online lin n s by dim inishing or elim inating one o f  their advantages. M oreover, online firm s, unlike bricks-and-mortar firms, may not enjoy the full financial benefits o f  m aintaining an in-state o ffice , because only part o f  their client base w ill reside in any particular stale.
O n the other hand, there is little evidence that in-state o ffice  requirements arc necessary to advance consum er protection goals. For instance, there is little evidence that in-state o ffice  requirements reduce the incidence o f  consumer fraud by “ fiy -b y -n ig h f’opcralors who deceive consumers and then disappear. F T C  s ta ff have ample experience demonstrating that deceptive lending can harm consumers, particularly for low -incom c and unsophisticated borrowers.52 There is, how ever, no necessary correlation between a lender’ s propensity to deceive consumers and the presence or absence o f  in-statc offices or personnel. In a number o f  the most significant deceptive lending cases brought by the Com m ission, the lenders operated in-state o ffice s .53
Physical presence is not necessary to ensure accountability .51 N or is the issue o f  enforcem ent unique to wine. A s  with catalogue sales or online sales o f  other products, a variety o f  general law s and regulations protect consumers and provide legal remedies. Consum ers can use general contract and tort law , as well as other specific state consum er protection laws and federal law s, to seek legal redress against out-of-state suppliers. State enforcem ent agencies can use a variety o f  legal tools, such as the Tw enty-First Am endm ent Enforcem ent A c t  and cooperation with other states’ enforcem ent agencies. M oreover, federal agencies, including the F T C , T T B , and Department o f  Ju stice, have authority to bring enforcement actions against sellers w ho violate the law. A t best, physical presence requirements are an expensive, inefficient means o f  getting an incremental increase in regulatory authority. A t worst, i f  extended to other industries, physical presence requirements could seriously imperil the growth o f  e-com m erce.

F in ally , your letter asked us to comment on arguments regarding "harm  to the three-tier system ." The F T C ’s statutory mandate, c f  course, is to promote com petition and consumer w elfare, not producer w elfare. H aving said that, the evidence suggests that expanded e- com m crce would improve market conditions by givin g wineries (including N ew  Y o rk  wineries), the first tier o f  the system , extra distribution outlets. M oreover, expanded e-com m ercc likely would not spell the end o f  bricks-and-mortar wholesalers or retailers. Because o f  shipping costs, consumers generally can find lower prices for less expensive wines in bricks-and-mortar stores.
i t  .‘ Sec Prepared Statement nf the l-'cdcral Tiadc Commission on Efforts to Combat Unfair anil Deceptive Snbpiimo Lending, before the Senate Special Committee on Aging -t-S, February 2-1, 200*1, at littp://\v\v\v flc.gov/o.s/2004'02 (>22-120(MstibprimeleinlingtC'.t.pi!f5' See, e .g ., The Associates, No. 1:0I-CV-U0606 (N.l). Ga. 2001); First Alliance Mortgage Co., et i l l , No. S A C V00-964 DO C U ’ex) (C l). Cat. 2000); Mercantile Mortgage Co.. No. 02-5079 IN I). 111. 2002).' 1 ( f  Swcfk'nhurg, 35N F J d  at 237-IS .
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In states that permit interstate direct shipping, such as California and Illin o is , wholesalers and retailers continue to enjoy the bulk o f  sales .55
C o n clu sio n

Based on an extensive review o f  the evidence, F T C  s ta ff believes that, i f  enacted, any o f  the bills w ould enhance consum er w elfare and would allow  N ew  Y o rk  to meet its other public p o licy  goals. F T C  s ta ff  also believes that Senate bill 1192 would provide greater benefits to consumers than A ssem b ly  bill 9560-A or Senate bill 6060-A, because that bill would allow  both out-of-state wineries and retailers to obtain out-ol-statc shipper’s licenses.
R espectfully  submitted,
Todd J .  Z y w ic k i, Director O ffic e  o f  P o licy  Planning
Susan A . Creigh ton , Director Bureau o f  Com petition
Howard B eales, Director Bureau o f  C onsum er Protection
L u k c M . Frocb, Director Bureau o f  Econ om ics
Barbara A n th ony, Director Northeast Regional O ffic e

55 .Vtv Daniel I.. McFnddcn. Written Statement 2, at
http://www.fte.gov/opp/ccommcicc/anticoinpetitivc/panel/mcfuldcn.pdf ("If direct interstate wine shipments were 

reopened, I would foresee some competitive pressure on distributors and retailers, primarily from direct wine sales to 

large retailers, but no substantial restructuring of the industry. I find it particularly sad that the attti-interstate 

shipping legislation that has been passed is so disproportionate in its negative impact on consumers relative to the 

very modest protection it provides to traditional distributors and retailers”).
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FISCA L N O TE
S T A T F , O F  A L A S K A  Fiscal Note Number:_________
2007 L E G I S L A T I V E  S E S S I O N  Bill Version: HB 35

0 Publish Date:_____________

Revision Date/Time (Note if correction):_______________________Dept. Affected;____________Commerce_________
Title Extend Board of Midwives________________________ RDU Corp, Bus & Prof Licensing (117)
___________________________________________________________________Component Corp. Bus & Prof Licensing
Sponsor Representative Kawasaki_________________________  _________________________________
Requester House Finance Com m ittee_______________________ Component No. 2360

Expenditures/Revenues______________________________ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below. ____  ________
O P E R A TIN G  E X P E N D ITU R E S FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services 12.9 12.9 12.9 12.9 12.9
Travel 2.4 2.4 2.4 2.4 2.4
Contractual 4 .9 4.9 4.9 4 .9 4.9
Supplies 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 O.C
Land & Structures
Grants & Claims
Miscellaneous

TO TA L O P E R A TIN G 20.2 20.2 20.2 20.2 20.2

C A P IT A L  E X P EN D ITU R E S

C H A N G E  IN R E V E N U E S  ( )

FU N D  S O U R C E___________________________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 G F Match
1004 GF
1005 GF/Program  Receipts 
1037 GF/M ental Health
1156 Receipt Supported Services 2 0 2 20.2 20.2 20.2 20.2

TO TA L 0.0

E stim ate o f any cu rren t ye ar (F Y 2007) cost: 0.0
M ark this box (X) if fu nd ing  fo r th is  bill is included in the G overnor's FY 2008 budget proposal: 

P O SIT IO N S
Full-time
Part-time
Temporary

(A N A LYS IS : (Attach a separata page i f  necessary)

This legislation extends the Board of Certified Direct-Entry Midwives to June 30, 2015. FY 2008 funding is 
included in the FY 2008 operating budget request The costs shown for subsequent fiscal years reflect the 
direct costs included in the FY 2008 budget. 

The program is required to cover its costs with licensing fees under AS 08 01.065, and revenue generated 
by board fees are anticipated to cover the board's full operating costs. New funds are not required to 
implement this bill

Prepared by: House Finance Committee_______________________________________________  Phone 465-4945
Division Date/Time 3/6/07 12:00 AMApproved by. Representative Meyer_____________________________________________________ DateRepresentative Chcnnuli_________________________________________________

Page 1 of



FISCAL NOTE
STATE OF ALASKA
2007 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 
Title Extend Board of Midwives

Fiscal Note Number:
Bill Version:
(H) Publish Date:

1
HB 35
3/1/07

CommerceDept. Affected______
RDU Corp, Bus & Prof Licensing (117)
Component Corp, Bus & Prof Licensing______

Sponsor
Requester

Kawasaki, Wilson
House Labor & Commerce Component No. 2360

E x p e n d itu re s /R e v e n u e s (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

12.9 12.9 12.9 12.9 12.9
2.4 2.4 2.4 2.4 2 4
4.9 4.9 4.9 4.9 4.5
0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 20.2 20.2 20.2 20.2 20.2

CAPITAL EXPENDITURES

H ZCHANGE REVENUES (

FUND SL.JRCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other 1156-Receipt Supported Services 20.2 20 2 20.2 2 0 2 20.2

TOTAL 0.0 20.2 20.2 20.2 20.2 20.2

202Estimate o f any current year (FY2C07) cost:
Mark this box (X) if funding for this bill is included in tho G overnor’s FY 2008 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a scpaiato page if necessary)

This legislation extends the Board of Certified Direct-Entry Midwives to Juno 30, 2015. In accordance with 
AS 08.03.020, funding is extended one year following the termination date allowing Ihe Board to conclude its 
affairs. FY 2008 funding is included in the Operating Budget request. The costs shown for subsequent fiscal 
years reflect the direct costs included in the FY 2008 budget.

The program is required to cover its costs with licensing fees under AS 08 01.065, and revenue generated by 
board fees are anticipated to cover its full operating costs. New funds are not required to implement this bill.

Prepared by 
Division

Approved by 
Agency

Chris Wyatl, Administrative Manager Phone (907) 465-2572
Corporations. Business, and Professional Licensing 

Emil Notti, Commissioner

Date/Time 2/28/07 9 :30 AM

Dato 2/20/2007
Commerce, Community, and Economic Development

(HoKitoii- uv.-omOMni Page I of 1



Representative Scott Jin Wo KawasakiA la s k a  State Legislatu re D istrict 9 Fairbanks

House Bill 35 
Sponsor Statement

T itle : "An act extend ing  the te rm ina tion  date for the Board o f C ertified  D irect-E n try  
M idw ives; and p rov id ing  fo r an e ffective  da te ."

House Bill 35 extends the  sunset date o f the Board o f C ertified D irec t-E n try  M idwives 
until June 30, 2015, in accordance w ith  the recom m endations o f the  Legislative 
A ud ito r.

The purpose o f the  board r  to p ro tect the health and sa fe ty  o f the pub lic  by 
iden tify ing  ind iv idua ls  who are w illing  to pursue tra in ing  and m eet the qua lifica tions 
nece ss iry  to becom e a licensed m idw ife . The board is composed o f five m em bers: 
two ce rtified  d ire c t-e n try  m idw ives, one certified  nurse m idw ife , one physician 
licensed by the Alaska S tate  Medical Board, and one public m em ber. Board m em bers 
are appo in ted  by the  G overnor to serve fou r year term s.

The Board exam ines app licants and issue certifica tes to qua lified  app licants, adopts 
regu la tions estab lish ing  ce rtifica tion  and renewal requ irem ents, and issues perm its  to 
apprentice m idw ives. It  makes decisions and takes d isc ip lina ry  action aga inst people 
who v io la te  the licensing laws. I t  m a in ta ins all educatio- I records; approve 
curricu la , tra in in g , and program s fo r d irec t en try  m id j  and apprentices.

The Board has w orked proactive ly  to ensure th . . jfe ly  has been m ainta ined
while  im prov ing  the profession o f M idwives. IT  uccessfu lly incorporated
C ertified Professional M idw ife standards in to  A rtifie d  D irec t-E n try  M idwives
licensing p rogram . The Board continued to w ork w  create and revise regula tions tha t 
ensure p rope r tra in ing  and increase educational requirem ents. The Board m onitors 
and review s all app lican ts  desiring to become an Alaskan M idwife.

The leg is la tive  a u d ito r has concluded the Board o. C ertified D irec t-E n try  M idwives 
m eets the  s ta tu to ry  requ irem ents o f pub lic need and is in com pliance w ith  AS 
0 8 .0 1 .0 6 5 (c ), w h ich  requires occupational licensing fees lo  covc'r the regu la to ry  
costs o f th a t occupation.

According ly, A laska's business and professional com m unities w ill be w ell served by 
your suppo rt o f th is  reau thori?a lion .

In Jim i'm i J Stale ( ’.ipitul Juneau, Alaska 99801 
In I'iiirliimks .1 1292 Sadler Way 1'aiihanks. Alaska 99701 .1 uiicnii o (907) -IAS - Id66 o Fax (90 ') -105-2917 o Kjiirbiiiiks o (907) -ho /123 o l ;ax (907) 4 3 1 -9293 Email: Kepjes.'-native Scott KawasakiOolepis.slatc.ak.us



House H & S S  Com m ittee Testim ony for I1B 35
M y  nam e is K a y e  K a n n e . I am  a C ertified  D ircct-E n try  M id w ife  and E x e cu tiv e  D irector o f  the Ju n eau  F a m ily  Birth Center. T han k you for this opportunity to testify  lo your com m ittee. I am asking for your support on H B  35, a bill to extend the C ertified  D irect-E n try L ice n sin g  Board to 2015. I sat on the Board o f  C e rtified  D ircct-E n try  M id w iv es  from  it’ s inception in 1992 until I had com pleted two terms and resigned in 2 0 0 0 . I worked hard w ith this legislature to create the C D M  Board in 1992. A la sk a  has excellent m idw ifery standards thanks to the past efforts o f  our legislators.
T he Board has done an excellen t jo b  o f  w riting and im plem enting regulations for the governing o f  C ertified  D ircct-E n try  m idw ives in A la sk a . T h e  Board continues to strive for the highest standards for C D M ’s and as a result, n iid w iv cs in A la sk a  are professional, w ell trained and provide safe , excellen t care for w om en and fam ilies. T raining standards are h igh , with Certified D ireci-E n try  M id w ife  students required to attend tw ice as m an y births to a ch iev e  licensin g as a C ertified  N u r s i M id w ife .
A la sk a  has one o f  the best m id w ifery  law s in the U nited States. M a n y  other states have looked to us as an exam p le w hen p assin g m idw ifery  legislation . A la sk a  is at the forefront o f  D ircct-Entry  M id w ifery  licen sin g . M id w iv cs  serve healthy, lovv-risk w om en. A la sk a  is a yo u n g state with a very large birthing population. W e serve approxim ately 10% o f  all the births in A la sk a , and the num bers are gro w in g . L e t ’s continue the excellen t work w c have been d o in g  b y continuin g the C ertified  D ircct-E n try  licen sin g  Board until 2015.
I am  availab le  for questions. T hank you for your continued support o f  m id w ifery  issues, fam ilies, and children in A la s k a .
K a y e  K an n e, C D M  E xecu tive  D irector Juneau F a m ily  Birth C enter 3225 H ospital D riv e  #106 Ju n eau , A la sk a  99801 907-586-1203



Boards and Com m issions Faclsheet - Governor Sarah Palin Page 1 o f  1
Boards & CommissionsSlnto ol Alaska > Governor > Hoards and Commissions
M id w ives

Board: Board of Ccrliliod Diroct-Enlry Mid.vivos 

Board identification number: 172

Department: DEPARTMENT OP COM M ERCE COMMUNITY AND ECONOMIC DEV

Authority: AS 08.65.010

Status: Active

Sunset date: 6/30/2007

Requirements: Legislative Confirmation

Prohibitions: A member may servo no more than two complete conscculivo terms on tho board (AS 00.C5.010 (d)).

Term: 4 years

Description: 5 members appointed by the Governor: 2 certified direct-entry rmdwivcs; 1 physician (licensed by tho Slate Medical 
Board) who has an obslolrioal practice or has specialized training in obstetrics; i certified nurse midwife (licensed by tho Board of 
Nursing); 1 public mombor.

Function: Regulates tho policies and procedures for tho practice of dirccl-ontry midwifery in Alaska; centa ls applications, licenses, 
and appeals in tho diroct-cnlry mldwifory profession,

Chair: Board selects.

Special facts: Members servos ot the ploasuro of the Governor. Board elects chair and secretary from among members to terms of 
1 year. Mombors servo until a successor is appointed and qualified. A member who has served all or part ol two s ijc c g s s i/ o  terms 
on n board may not bo reappointed to that board unless four years have elapsed since tho person has last snivcd mi the board 
(AS 08.01.035).

Compensation: Standard Trnvol and Per Diem.

Meetings: Shall moot twice n year. Other mtgs as called by chair or as requested by 2 mombors.

l-'or further Information contact:
Mr, Steve Snyder
Corporations, Business, and Professional Licensing
DCED, P.O. Box 110806 M/S 0306Juncrm. AK 99811 0806
Phumt: (0 0 /)  465-2580, FAX: (9 0 /)  46 5 -2 0 /4

littp;//gov,.slate,ak.iis/hi);ucls/faclshccl.php?i=  172 i / K P r w n



M IDW IVES (172) Page I o f 1

State of Alaska

O ffice o f  H oards  a n d  C o m m iss io n s  R o s te r

M em b er
D an a L . B ro w n , C D M , C P M  C e rtifie d  D ircct-E n try  M id w ife  A la sk a  F a m ily  H ealth  &  Birth C lin ic  72S G a ffn e y  Street, Su ite  100 Fairb an ks, A K  99701-4610
M ila  (M elin da) A . C o sg r o v e  P u b licD epartm ent o f  A d m inistration  1003 13 Street Ju n e a u , A K  99801
Barbara N orton C e rtifie d  N urse M id w ife  G e n e v a  W oods Birth  C e n te r 3730 R h o n e C ir c le , S u ite  101 A n ch o ra g e , A K  99508

M a rk  E . R ic h e y , M .D .Physician/OI3 practice1200 A irp m l H e ig h ts , S u ite  205A n ch o ra g e , A K  99508-2969
H o lly  M . Stein er, R .N . .C .D .M .  C e rtifie d  D ircct-E n try  M id w ife  2201 Porcupin e T rail W a silla . A K  99654

MID WIVES (172)
D ate  A ppointed Reappointed

1/19/2000 4/30/2004

1 1/20/2002 2/24/2006

6/3/2005

2/20/1997 S/25/2003

6/3/2005 
tetiim to the fact sheet

'Perm Expires 
3/1/200S

3/1/2010

3/1/2009

3/1/2007

3/1/2008

http,7Avw w.guv,stale.akais/hoards/rosters/hoai (I I7 2 .h tm l I / I  5/7007
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D E P  A K T M l£ ,v r  o  rCOMMERCE

y C O  M  M  U N I T Y  A N D  
|  E C O N O M I C  D E V E L O P M E N TO f f i c e  o f  th e  C o m m is s io n e r

Frank H. Murhowski, Governor 
William C. Noll, Commissioner

^>ofA* * v0

Septem ber 29, 2006
RECEIVED

OCT 1 9 2006 

l e g i s l a t i v e  a u d it

M s. Eat D a v id so n , C P A  Legislative  A u d ito rL e g islativ e  B u d get and A u d it Com m ittee D ivisio n  o f  L e g islativ e  A u d it P .O . B o x  113300 Juneau, A la sk a  99811-3300
D ear M s . D avid so n ,

Thank you for the opportunity to com m ent on the prelim inary audit report for the Board o f  Cert tiled D ircct-E n try M idw ives.
The departm ent concurs w ith the audit findings. There are two item s in the report that I w ould like to bring to your attention:
O n page 8, the second lo the last paragraph begins “ The board sets f e e s . . .”  should be corrected as identified in the previous paragraph, it is the “ D epartm en t”  w ho sets fees after consulting with the Board.
A d d itio n a lly , on page 9, the first paragraph under Exhibit I discusses a proposal to set up a  fund to cover legal costs. In F Y 0 5 , the D ivision o f  C orp  orations, Business and Professional L icen sin g  did propose the idea o f  creating a L e g al D e fe n se  Fund patterned after a sim ilar fund in the State o f  C o lo rad o . How ever, there w as stron g opposition to that proposal b y O M D  and b y  m em bers o f  the Legislature. S u ch  a fund co u ld  help to avoid large increases in licensing fees when litigation costs arise.
Thanks again for the opportunity to com m ent on your findings.

Sincerely,

Com m issionei
P.O. P o x  110800, Jmic.ni, Alaska 99811-0800 

Telephone: (907) I65-25CO lux: (907) -165-5M2 Text Telephone: (907) -163-5-137 

Email: (pioMinnsC£comincm\statc.ak.us jobsite; lutp:/Avivw.coiuinerce.st.itc.ak.iis/
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LEGISLATIVE AUDIT

'̂ th c e ^A'.nslea Fflruity S  Birth Clinic.7-2? Kond, S u ite  1 0 0rairbiiafes, a k  y y jo LAlaska Slate Legislature (9°7)Legislative Budget and Audit Committee Division o f  Legislative Audit P .O . Box 113300 Juneau, A K  99311-3300October 26,2006To Whom Jt M ay Concern:This is written in response to the preliminary audit report concerning the Board o f Certified Dircct-entry Midwifes. I concur with the recommendation that legislature extend the tennination date o f  the board to June 30,2015. M y  conclusions arc the same as those in the audit report. In the Analysis o f  Public Need section on page 8 , it implies that the board .ncrcascd certification requirements for apprentice dircct-entry supervisors. We tried to do this but were unable to change regulation because o f  wording in statute. Someday the Mid wives Association o f Alaska will need to go to legislature and try to get legislation passed to change wording in statute so that certain regs. can be addressed. 1 concur with the rest o f  the report. I urn very pleased with (ire report.Sincerely,
Dana Brown C D M  Board Chair

-  17
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L IX M S L A T IV K  A U D IT O R 'S  A D D IT IO N A L  C O M M E N T S

LEGISLATIVE BUDGET AND AUDIT COMMITTEE 
Division of Legislative Audit

P.O.Box 113300 
Juneau, AK 9811-3300 

0907) 465-3830 
FAX (907)465-2347 

lcgaudil@Icgisstate.ak'.iLs

October 26, 2006

Members of the Legislative Budget 
and Audit Committee:

We have reviewed the response to our preliminary audit from the Board ol Certified Direct-finny Midwives. 'Ihe 
response points out that the board was unsuccessful in their attempt to effect regulatory changes to 12 AAC 14.210 to 
increase certification requirements lor apprentice dircct-entry supervisors due to statutory language (AS 08.65.090(b)). 
We agree that certification requirements for apprentice dircct-entry supervisors did not increase duiing the ami t period, and that sccti jn of the report has been corrected.

Pat Davidson, CPA 
l egislative Auditor

liltp:/Avwvv. Icgiiiitlit.stale.;ik.us/pa*;cs/audil.s/2006/20044ipt.him I/I S/7IIM7


