ALASKA LEGISLATURE
HOUSE and SENATE FINANCE COMMITTEE FILES, ,,2005-2006 3109



National Correctional Industries Association Page 13 of 31

definition, in this re?ard,, is not possible without compromising
flexﬂmhtg in the application. The Guideline offers specific
administrative direction by identifying relevant considerations for
determining whether a given task’is ™' notable." Accordm%ly, no
change was mage in the wa?e payment provisions of the Guideline.
.. Non-Inmate Worker Dispfacement. Comment: One representative
from organized labor claimed that prisoner labor should never be
allowed to compete with free-world labor because it undermines the
private sector labor force and inmate rehabilitation. Another,
representative of organized labor generally endorsed the Guideline
and the revised non-inmate worker d|sPIacement requirement,
stating that it is an improvement over that which was issued in 1985,
The presumption of non-compliance, aPphcabIe when a private sector
Partner employs non-inmate and inmate workers in the same
ocality, is T00 vague and foo restrictive on private sector partners.
The general language of this requirement makes it difficult to
measure displacement in jnstances where other non-employee, non-
inmate workers perform similar jobs or skills, in the same lacality.
Ang PIECP operation is likely to affect the private sector marketplace
and, consequently, private Sector jobs, The re uwement,ou?ht not be
construed in such a way so as to prohibit PIECP companies from
engaging in normal husiness operations such as hidding for contracts
on'the open market after they have been designated as participating
ina PIECP project. Also, BJA should not impede or discourage .
successful PIECP operations, already designated, from continuing
operations even when there is a subsequent general downturn in the
economy and, arguably, de facto ,dlSﬁlaceme,nt of non-inmate
workers”performing similar work in the locality. This requirement is
too restrictive in that it prohibits PIECP partners from outsourcmp
entry level jobs and redirecting their current private sector workforce
towdrd higher skill level jobs, The Guideline encourages potential
Cost Accounting Centers to develop new*obs in a locality; this,should
not be impleménted so as to adversely arfect a CAC which decides
not to follow the encouragement. Response: Congress directs BJA to
implement the PIECP program, a prison industry program that places
prison made goods in competition with the private sector. BJA has no
discretion to exercise in determining whether or not to implement
this program. One BJA purpose in revising the Guideline is to
improve the program'’s responsiveness to organized labor's concerns.
The agency is pleased that'a segment of the”|abor commun|t¥ VIews
Its interests as better served through the re-issuance of the PIECP
Guideline. BJA acknowledges that implementing the non-inmate
worker displacement prohibition may appear to work at cross
purposes with encourag\m the commercial success of PIECP Cost
Accounting Centers (CACs). The agency must respond. to a broad
statutory mandate to insure that PIECP does not impair or displace
private Sector workers and is not applied in skills in which there is a
surplus of available gainful labor. However, BJA cannot accomplish
PIECP implementation if CACs are prevented from attainin
commercial success by engaging in'typical competitive market
ractices. To address this Concern, the quidance language is modjfied
0 reflect BJA's expectation that PIECP CACs will enga?e in typical
business operations, such as bidding for contracts on the opén
market after project initiation. While comPhance is a continuing CAC
responsibility, a violation of the non-displacement requirement’is
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more likely to occur and is more discernable just Rnor toand
immediatel follome CAC implementation than thereafter. For this
reason, BJA will scrufinize CAC compliance with this prouision just
prior to and within one year following CAC implementation. The
agency devised a presumption of displacement which may be
applicable in instances where a private sector partner retains non-.
inmate workers in the same locality. This_presumption is modified in
this Final Guideline to provide partners with a degree of flexibility to
reallocate resources to their optimum use. Specifically, the
presumption may be overcome if the private sector partner can
demonstrate that non-inmate workers have been retained by the
anate sector partner injobs at pay rates equal to or greater than
hat received in the previous position, that non—mmate,emPloyees,
have been provided an ade(iuate opportunity for effective training in
any new job skills and that the subject non-inmate employees are.
being retained by the private sector partner under reasonably similar
or improved employment conditions. BJA poth encoura?ement
reqarding the creation of new PIECP jobs Is not @ mandate. CACs
which do not bring new jobs to their localities will not be penalized.
For obvious reasons, however, CACs generating new jobs are easier
for BJA to evaluate and are less likely'to he the subject of local
criticism. Accordingly, chanPes are made in the non-inmate worker
displacement provision to cfarify the scope of the prohibition and to
not unduly impede business deCisions that lend themselves to
effective commercial management and success of PIECP Cost
Accounting Centers. 7. Benefits Requirement Comment: A resolution
of inconsistent Social Security requirements, |m’oosed on PIECP
models should be accomplis' ‘ed at the Fedeial level between BJA,_the
Social Security Administratic iand the Internal Revenue Service. The
disparate treatment of customer and employer models is arbitrary.
Both models should be treated the same way for purpases of
re%umng projects to provide inmates with Social Security coverage.
BJA should clarify its position with respect to imposing the Federal

[[Page 17006]]

Unemployment Tax Act on PIECP models as a benefits requirement,
Response: The henefits requirement, as outlined in the proposed
Guideline, elicited the greatest number of comments, Several Federal
laws apply to wages edrned by inmates in penal institutions. BJA,
therefore, sought a Guideline review from both the Social Security
Administration” (SSA) and the Internal Revenue Service (IRS) to
ascertain whether the PIECP benefits requirement, as proposed, was
consistent with comparable laws administered by those Federal
agencies. Both the IRS and the SSA concluded that BJA's benefits
réquirement is consistent with comparable laws set forth in the
Social Security Act, 42 U.S.C, 410(a)(7) and,418(,c)(6{(B,), and the
Internal Revenue Code. Services performed in an institution b% an
inmate in the employ of a State, a political_subdivision, or a wholly-
owned instrumentality ore excepted from Social Security _
employment by 26 U.S.C. 3121(h)(7). Section 3121(u)(2)(B)(il)(II)
also provides that such services are not subject to the Medicare 'tax.
In contrast to those inmate services performed in the employ of a
state or governmental entity, there is no IRS or SSA exception for
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services of inmates performing services in the employ of a non-
governmental_ entity (for example, a private corPoranon operating a
prison or a private corporation operating under the PIECP employer
model). PIECP Employer models must Renerally provide inmates with
Social"Security coverage. BJA retains the customer and employer
models to implement fhe PIECP benefits provision, 18 U.S.C. 1761(c)
(3), in'a manner consistent with other Federal laws addressing
inmate wages. Sé)emflcally, the models are necessary in order to
accord stafes and other governmental entities the Social Security
employment or coverage exception status, as recognized by the’IRS
ana the SSA. BJA will monitor and evaluate Cost Accounting Centers
(CACs_? in accordance with the g}mdance set forth in this Guideline,
but will defer to the expertise of both the IRS and SSA should either
of those agencies reach another conclusion with respect to the
a pro’onate benefits treatment of inmate wagEes earned at any given
AC. [n the case of services performed by PIECP inmates, regardless
of whether services are being performed under the customer or
employer model, Federal Unemgloyment Tax Act taxes do not apply
to such services. See Section 26 U.S.C. 3306(c)(21) which excepts
from employment ' service performed by a person’committed to a
penal institution." Accordingly, no changés are made in the benefits
requirement of the Guideline. .. Deductions Comment; BJA ought to
expressly authorize the use of room and hoard deduction funds for
the purpose of lowering costs otherwise incurred to maintain and
operate a PIECP pro?ram. The term ' 'Chief State Correction Officer"
should be amended fo also include " "responsible umbrella,
authorities." Private prisons managing PIECP Cost Accountm% ,
Centers %CACs%shouId be required to"demonstrate that any benefit
derived through the taking of room and hoard deductions is passed
on to states which providé public funds to cover such costs. The
authorized deduction for victims compensation ought to be made
available to address a PIECP inmate's legal obl|qat|ons to pay victim
restitution. Response: Consistent with the statutory mandate
addressm?, the room and board deduction, BJA defers to state
determinations--as reflected in requlations issued by Chief State
Correctional Officers—with respect to determining the amounts of
such deductions as well as identifying the specifiC needs to which .
such deducted amounts may be directed. BJA has authority to teview
room and hoard deductions’to insure the amounts dedycted are |
reasonable and are used to defray the costs of inmate incarceration.
Specific amount determinations and budget ling item uses are issues
more appr0ﬁr|ately determined at the state and local level. In
instances where the Certificate Holder Is an umbrella authont}/,
p033|bl?f composed of diverse state as well as local agenmes, he .
umbrella authority may itself issue policy on this mafter to guide its
inultijurisdictional membership. A definition of * "Chief State
Correctional Officer" is added to_accommodate the administration of
this deduction by such models. The room and board deductjon was
authorized by Congress to lower incarceration costs otherwise bhorne
by the public. Sincé private prison PIECP inmates' room and board
expenses might otherwise be addressed in contracts for incarceration
SeIVices b_etweenconvate prisons, and public aFenmes, BJA requires
private prison CACs to obtain written approval from their respective
public agency clients before_taking the room and hoard deduction. In
devising”this requirement, BJA insures notice of this possible revenue
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source is received by appropriate public aFenmes without unduly
burdening contractual relations to which it'is not a P_arty. BJA
broadens its interpretation of the victims compensationauthorized
deduction to also include deductions deposited in funds established
by law to facilitate victim restitution Compensation and restitution
s¢rve substantially the same purpose in providing victims with
financial redress for expenses incurred as a result of crime. Although
the statutory PIECP authorization, 18 U.S.C. 1761(?, does not
require CACS to make tax deductions, the Internal Revenue Code
requires federal income tax Wlthh0|dlnﬂ if payments of wa{qes are
made to employees. BJA encourages all CACS to take whatever
deductions, which may_he necessary to comply with all Federal laws,
including the Internal ‘Revenue Code, As with the PIECP benefits
provision, BJA defers to the IRS as the final authority with respect to
making CAC tax withholding determinations. Accordingly, changes
are made in the deductions provision to clarify that the victims
deduction ma_}/, in some instances, he used to address a PIECP
worker's restitution. obligations. Guidance regarding rogm and hoard
deduction is simplified because of the inclusion. of & definition for the
term " 'Chief State Correctional Officer." Clarification is also provided
with respect to tax deductions which may be necessary to facilitate
CAC compliance with the Internal Revenue Code. 9 Voluntary
Inmate Participation Comment: BJA should accept inmate signatures
on deduction notices as evidence of voluntary inmate participation.
BJA should not require the execution of new inmate voluntary
participation agreements each time the deductions affecting inmate
wages are changed. Response: The 18 U.S.C. 1761(c) expressly
requires not only voluntary inmate employment, buf also inmate
agreement, in advance, of all deductions and financial arrangements
a ectmg,?ross wa?es. While an inmate's signature on a notice form
may signify receipt of notice, it dogs not necessarily reflect inmate
agreement. Thus, the proposal is inadequate to insure compliance
with the statutory requirement. Accordingly, no change is made to
the voluntary participation provision.

[[Page 17007]]

10. Consultation With Local Labor and Business Comment: The
consulalion requirements reflected in the guideline exceed BJA's
statutory authority. The requirements are overly burdensome and
should, not be implemented so as to compromise the competitive
capabl|t>{, of the Cost Accounting Centers (CACs). BJA should accept
as compliance with the labor consultation requirement, the presence
of an organized labor representative on the board of an umbrella
authontg PIECP project. With respect to consulation with organized
labor, BJA should routinely require CAC consultation with both state
and local union representatives. CACs should also be required to
maintain documentation of such consultation, on file. Response:
BJA's labar consultation requirement is consistent with the mandate
reflected in the statutory note to 18 U.S.C. 1761&c). The provision
re(\umné; notice to local business, is consistent with a provision
reflected in the 1985 guideline as well as the Ieglslatwe history of the
program exceﬁtlom In" this revised Guideline, BJA provides spécific
guidance on the minimum amount of information necessary to insure
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rovision of adequate consultation; it includes general information on
he scope and nature of the proposed Cost Accounting Center, the
pro_?os_ed initiation date as well as notice of the requifement and an
Invitation to comment. Implementation of the consultation
requirements is not intended to compromise the market
comﬁentwenes_s of a CAC, but to advise local economic interests
which may be impacted by the project. Labor consultation cannot
automatically be achieved” through labor participation on the board of
a PIECP project. Such representation does not necessanlr Insure
notice of the proposed CAC activities to the relevant local union,
representative in the locality to be affected. While BJA issues this
uidance, to insure provisiori of consultation to a labor orPamzanon
I.e., notice to a state labor organization, in the event a [ocal
organization cannot be identified or does not exist), BJA has no
statutory authority to require notice to hoth state and local labor
organizations on 4 routine hasis. Accordingly, no change is made to
thé consultation provisions, 11 Compliance With the National
Environmental Policy Act QNEPA) BJA'should allow PIECP projects to
defer to state environmental requirements and not |mpose a New
national requirement, BJA should provide Cost Accounting Centers
(CACs) with technical assistance to facilitate compliance with this
pro?ram requirement. Response: BJA has no authority to allow CAC
applicants to defer to state environmental requiremerits as a
substitute for |mp|,ement|n(r1V the provisions of the National
Environmental Policy Act %EPA),,L}Z U.S.C. 4321-4347 (NEPA). BIA
decisions on proposed PIECP certifications and designations_consitute
Federal actions" as defined by 40 C.,F.R. 1508.18 of the Council on
Environmental Quality’s (CEQ) fegulations for implementing NEPA. As
such, BJA has a federal obligation™to insure that prior to deCisions
being made on requested cértifications and designations, BJA
implements the appropriate provisions of the CEQ regulations. These
Federal implementation responsibilities, which can be shared with but
cannot be delegated to Federal program applicants, have existed
since the enactment of NEPA. The technical assistance needs of CACs
will_be addressed through BJA, itself, as well as its contractor, the
National Correctional Industries Association, Accordingly, no change
was made to the P_ropos_ed PIECP provision implementinig the NEPA,
As a result of public review and comment, the final ' 'Prison Industry
Enhancement Certification Program" Guideline is revised to read as

follows:

I1l. Program Guidance

a PIECP Purposes

<bullet> To provide a cost-efficient means to address inmate
idleness and to provide inmates with work experience_and training in
marketable job skills. BJAencouraqes private sector TIECP partnérs
to consider post-incarceration employment to PIECP inmate workers.
<pullet> Through inmate wage deductions, to increase advantages
to the public by providing departments of correction with a means for
collecting taxes and partially recovering inmate room and hoard
costs, by P_rowdmg crime victims with @ greater opportunity to obtain
compensation, as well as by promoting [nmate family support.
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<pul'et> Through PIECP participation conditions, to prevent unfair
comPetmon between Rnsoner—_ma_de goods and private sector goods.
<pullet> To prevent the exploitation of prisoner labor.

b. Definitions

Benefits refers to inmate benefit coverage required by 18 US.C.
1761(c)(3). PIECP projects must providg inmate workers appropriate
benefits comParabIe to those made available by the Federal or State
%over,nment 0 private sector employees. The scope of appropriate
benefits coverage is impacted by whether the Cost Accounting Center
Is structured as"an employer or tustomer model and whether the
inmate labor work force is controlled by a public agency or the .
anate,sector. BJA refers to the Bureal of Justice Assistance within
he Office of Justice Pro?rams, U.S. DeP_artment of Justice. Certificate
Holder refers to a department of corrections, or an alternate
umbrella_authority, which is approved by BJA for PIECP Project
certification. Certificate Holders assume monitoring and designation
responsibilities with respect to their designated Cost Accounfing
Centers. All PIECP prisoner-made goods are produced within Cost
Accounting Centers that a Certificate Holder designates within jtself,
private prisons located in the same state orjurisdiction or, in the
case or an umbrella authority, within_its membership agencies,
Certification refers to an exercise of BJA's discretionary authority to
designate a Prison Work Pilot Project pursuant to Tit» “18 U.S.C.
1761(c). BJA may issue either standard or provisional certifications |
to applicant projects. BJA certified projects are excepted from certain
Federal marketability restraints on the transport of prisoner-made
goods in interstate commerce, as provided in 18 U.5.C. 176l(ac), and
Sales to the Federal government in excess of $10,000, 41 U.S.C. 35,
Chief State Correctional Officer refers either to the highest _
correctional officer for the jurisdiction in which the certified work pilot
Bro ect is located or, with respect to umbrella authorities that control
IECP CACs within a mix_of state and, local jurisdictions, the
authorities themselves. Cost Accounting Center &C_AC) refers to a
distinct PIECP goods ?roductlon_unlt of the industries system that is
managed as a Separate accounting entity under the au hOfItY of a
Certificate Holder. All PIECP production dctivities are conducted
within the context of a designated CAC which, generally, is
structured either as a customer or em,olo er model for"purposes of
determining PIECP inmate benefits. Al CACs must operate in
compliance” with the provisions set forth in 18 U.S.C. Sec. 1761(c)

and this Guideline.

[(Page 17008]|

Customer Model is a form of a PIECP Cost Accounting Center
management structure. In this model, the private sector is engaged
in a CAC enterprise only to the extent that it purchases all or 4
significant portion of the output of a prison-based business owned
and operated by a governmental entity, political subdivision or an
instrumentality thereof. A customer model private sector partner
assumes no malhor role in industry operations, does not direct
production and has no control over inmate labor. These functions are
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performed, rather, by a department of corrections. Deductions. CACs
may elect to take deductions from a PIECP inmate worker's wages
for certain authorized items. Deductions from PIECP inmate Qross
wasges, if taken, may be made only for those items specified in 18
U.S.C. 1761(c)(2), including: payment of taxes, reasonable charges
for room and hoard, allocations for family support and contributions
to any funds established by law to compensate victims of crime (no
less than 5 percent and no more than 20 percent). In no event may
a PIECP inmate worker's total_deductions exceed 80 percent of gross
wages and each and every PIECP inmate worker must agree, in
advance, to all deductions$ from gross wages. Department of |
Corrections refers to state or local governmental entity or a political
subdivision or instrumentality thereof, including. not-for-profit
entities, that are legally sanctioned by state legislatures to
administer prison industries. Designation is an‘exercise ofa, . .
Certificate Holder's discretionary authority to hring a CAC within its
certified PIECP Project. This exercise of authority Tesults inan
extension of PIECP exception status and an imposition of compliance
reguweme,nts on an identified CAC operating within the certified
PIECP Project. Employer Model is a form ofa PIECP management
structure. ‘In this model, the private sector owns and operates the
CAC by controlling the hiring, firing,_training, supervision, and
payment of the inmate work force. The department of corrections
assumes no major role in industry operations, does not direct
production, and exercises minimum control over inmate labor |
performance. These functions are performed, rather, by the private
sector. Goods include tangible items, wares, and merchandise.
Locah%means the geo raBmc area impacted by the presence of a
PIECP CAC operation. For PIECP CACs, it is relevant with regard to:
determining Inmate wages, providing consultation to appropriate
labor and private sector organizations, and determlnlng whether a
PIECP CAC operation will displace the private sector labor force. Al
locality determinations must be documented as part of a Notice of
Dea?natlon. As used in the calculation of CAC wage rates, locality is
usually a matter for definition by the aPproSpnate State agency which
normally determines wage rates (i.e., the State Department of
Economic Security). Minimum wage refers to the Federal minimum
wagie which is thé Towest possible"wage that can be Pa|d to %nvate
sector employees under the Fair Labor Standards Act, 29 U.S.C. 206.
Any special wage program, excepted by law from the minimum wage
requirement in‘the private sector, maybe used by a PIECP CAC as
long as the CAC meets the same program participation conditions as
private sector participants. The requiSite payment of at least a
minimym wage, b% a CAC, isin no wa¥ intended by BJA to imply that
PIECP inmate workers are employees Tor purposes’a the PIECP
statute or any other Federal law, Monitoring refers to the process of
examining Prison Work Pilot Project activities to ensure continuing
compliance with 18 U.S.C. 1761(0? and this Guideline. It includes, at
a minimum, BJA's receipt and ana}ms of performance reports and
on-site CAC momtormg visits by BJA, BJA contractors and Certificate
Holders. NEPA means the National Environmental Policy Act, Pub. L
91-190, 83 Stat. 852 ‘1970) (codified as amended at -2U.S.C.
4321-4347; implemented under 40 C.F.R. pt. 1500). Paruagatlon
means engagm% in the activities and operations of an 18 U.S.C. 1761
(c) excepted PIECP Project. PIECP means the Prison Industry
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Enhancement Certification Program as authorized by 18 U.S.C. 1761
(c). PIECP Exception Status. Any PIECP Project which produces
Pnsoner— made dgoods pursuant’to 18 U.S.C. 1761(c) is excepted
rom certain Federal restraints migosed on the marketability of
anoner—made 00ds, including, 18 U.S.C. 1761(a) and 41 U.S.C. 3.
IECP Inmate Worker is a convict or prisoner who_ performs notable
tasks necessary to produce or transport goods in interstate
commerce and for a Prison Work Pilot Project certified under 18
U.S.C. 1761(c). The PIECP Inmate Worker benefits from PIECP by
receiving training and work expen,ence. Prevailing waqe IS a wage
rate which is nof less than that paid for work of & similar nature in
the locality in which the work isto be performed, 18 U.S.C. 1761(c)
(2). Prison Industry means an organized utilization of inmate labor to
Broduce goods or render services. Prison Work Pilot Project (PIECP
roject) refers to one of 50 non- Federal prison work pilot BijeCtS
which may be designated by the Director of BJA under 18 U.5.C.
1761(c). This term encompasses the operations of the Certificate
Holder's designated Cost Accounting Centers (CACs). Any Prison
Work Pilot Project may consist of one or more CACs. Prisoner
includes prison and jail inmates, convicts and incarcerated juvenile
offenders, and does not include Erlsoners on parole, probation, or
supervised release. Title 18 U.S.C. 1761(a) does not requlate the
transport of goods produced by prisoners on_parole, supervised
release, or probation. Prisoner-made goods include all goods, wares,
and merchandise manufactured, produced, or mined, wholly or in
part, by convicts or prisoners (except convicts or prisoners,on parole
or protiation). Production is the forrmng. anew or transforming of
marketable goods. The term includes mining and manufacture and
excludes services. Provisional Certification iS issued by BJAin.
instances where an applicant has not yet come into full compliance
with all PIECP requirements, but such compliance appears imminent.
It entitles the holder to PIECP exception status for an identified
period of time, may be made contingent upon the occurrence of
identified conditions, and may or may not be renewed by BJA
Statutory Exception Status réfers to a prison industry which meets
the statutory requirements set forth in 18 U.S.C, 1761(b), and.is
therehy entitled to an exceJoUon from the prohibition set Torth in 18
U.S.C."1761(). Supervised Release. 18 U.S.C. 1761‘a) states that
the Ashurst- Sumners Act prohibition does_not apply 10 " "convicts on
parole, supervised release, or probation." The reference to
*'supervised release” was added to 1761(3) in 1984, Pub. L 98-
473,223, and is responsive to changes made at that same time in
state and Federal Sentencing Guidelines. Policy statements issued by
the U.S. Sentencing Commission explain that Supervised release is d
" 'new form of post- imprisonment sugervmon created by the
Sentencing Reform Act." See Federal Sentencing Guidelines, 1S
U.S.CA. ch. 7 pt. A (1997). Umbrella Authority refers to a type of
Certificate Holder which is authorized b)/ law to"administer a PIECP
Project and which consists of state and/or local departments of

correction located
[[Page 17009]]
within the same state. A certified umbrella authority may designate
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CACs within its membership agencies, as well as within members'
private prisons, and assumes tesponsibility for monitoring CAC

compliance.

¢. BJA's Initial Considerations for Determining Propriety of Work Pilot
Project Certification

1 BJA's Exercise of Discretionary Authority To Define and Certify 50
Work Pilot Projects (A) BJA may ‘exercise |scret|onarX8author|ty to
designate up to 50 non- Federal work pilot projects, 18 U.S,C. 1761
(c). %B) BJA may define PIECP eligibility qualifications and, in
accordance with its own definitions, maY exercise agency discretion
to extend or withdraw certification privileges, as it deems
apgroprlate. 2 Threshold Inquiry for Determining Applicability of
PIECP Exception Status Appropriate PIECP participants include_prison
industries whose activities would likely violate the 18 U.S.C. 1761(a)
prohibition and would likely not fit within an 18 U.S.C. 176_léb o
exception. BJA has devised an administrative approach for identifying
such industries. This approach incorporates relevant sections 176
(a) and ﬁb? considerations, mclud,mg| whether a given prisoner-made
item qualifies as an excepted agricultural product, whether a given
prison industry actw;tY qualifies as an unregulated service, and
whether a product distribution activity qualities as an intrastate
distribution ofﬁoods_. These considerations are reflected in the
following threshold mquwy, which BJA will use to determine whether
a prison”industry should be encouraged to apply for PIECP exception

status:

%AP |5 a statutory exc%)ti,on applicable under 18 U.S.C. 1761(b)? The
oflowing prisonér-made items are excepted from the prohibition set

forth in section 1761(a):

<pullet> Parts for the repair of farm machinery; or <bullet>
Commodities manufactured in a Federal, District of Columbia, or |
state Institution for use hy the Federal Government, or b?/ the District
of Columbia or by any state or political subdivision of a state or not-
for-profit organizations. This exception is intended to inure to the
benefit of the public; or <bullet> Agricultural commodities grown or
cultivated on a farm which retain continuing substantial identity
through processing sta?es, if any. In making the determination as tn
whether a processing § aPe changes a proddct from an agricultural
commodlt% to a manufactured commodity, a relevant consideration is
whether the processing is incidental or ancillary co agricultural
commodity growth and or cultivation, If the processing is.incidental
or ancillary in nature and is commonly undertaken by a?ncultural
enterprises, then it would likely fall within the scope ‘of the statutory

exception,

(B) Could_ the contemplated activitz trigger 18 U.S.C. 1761(a) hy
resultmq ina production_of goods by inmates in any penal or
reformatory institution? The production of goods, which is regulated
by 18 U.S.C. 1761(a2, must be distinguished from inmate services
which are not requlated by the criminal RrOthItJOH. The f_oIIowm? _
factors are relevant in determining whetner a given activity results in

hltp:/Avivw.nalionalcia.org/picguidc2.htinl *1/25/2006



National Correctional Industries Association Page 22 of 31

the production of prison-made goods:

<pullet> Has a tangible item been produced, manufactured or
mined? <bullet> Has a tangible item been formed or transformed?
<bullet> Has the activity résulted in the creation of property or in a
new, marketable item?

(C) Could the contemplated activity trigger 18 U.S.C. 1761(a) by
resulting in a post-production, intefstate transportation of prisonér-

made goods?

<bullet> Will there be transportation of prisoner-made goods into
the flow of interstate commerce, I.e., across state lines or from a
foreign country into_the United States? <bullet> |s there a
commercial economic enterprise_present? BJA will use this
preliminary threshold inquiry to instill greater cons,|s_tenc¥ in PIECP
eligibility decision-making. It a Prlson industry activity falls within the
scope of the Sec. 1761 b% statutory exception, the involved industry
need not seek Sec. 1761(c) except'on status to avoid Sec. 1761éa)
criminal sanctions. Additionally, ir a prison industry activity would not
result in the production of goads, interstate transport of prisoner-
made goods, or does not inany other way trigger Sec. 1761(a), the
involved industry need not seek compliance with the requirements
set forth in Sec.”1761(c) or this Guideline. This threshold inquiry was
devised only for 18 U.S.C. 1761(c) pro%ammatlc nurposes and does
not reflect the Department of Justice's 18 U.S.C. 176 (%) prosecution
%mdellnes. Thus, reliance on this Guideline, or any BJA determination
ased thereon, is not a complete defense to any Civil or criminal
action, but would depend on other factors as well.

d. Mandatory Program Criteria for PIECP Participation

1 Eligibility All departments of correction and juvenile justice
agencies authorized by law to administer prison industry programs
are eligible to apply for PIECP certification; such governmental
agencies are also €eligible members of umbrella atthorities,
althorized b’Y’ law to"administer prison industry programs, that are
se,ek,m% certification. PIECP Certificate Holders' may dem?nat_e CACs
within Themselves, as well as within private prisons located in the
same state. A private prison m,dustrY may participate in PIECP only
as designated CAC of the certified PIECP Prolect in its respective
state and upon the approval of the Chief State Correctional Officer of
that same state. CACs designated within private prisons must also
retain on-file documentation reflecting apProv_aI of PIECP inmate
worker. participation by the state and Tocal jurisdictions in which the
PIECP inmate workers were convicted. In order to issue such
aﬁ)é)rovals,,t,he remanding state and local jurisdictions must also hold
PIECP certificates. Non- compliance by any one designated CAC may
result in PIECP exception status suspension and/or termination as to
that CAC, and if warranted, its_respective Certificate Holder, Also,
within a reasonable period of time after certification, each Certificate
Holder must have at least one CAC P,r,odu,cmg goods and operatmlgE
under its authority or risk Josing certification.” 2 Inmate Wages PIECP
inmate workers must receive wages at a rate which is not less than
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that ga|d for work of a similar nature in the, locality in which the work
is to be performed. This requirement benefits society by allowing for
the development of prison_industries while protecting the private
sector |abor force and business from unfair competition that could
otherwise stem from the flow of low-cost, prisoner-made goods into
the marketplace. PIECP participants must, therefore, implement the
prevailing wage requirements under like conditions experienced by
private sector competition. Toward this end, the following
requirements are applicable:

(A) Section _1761&@) requires that the PIECP wage amount be set
exclusively in relation to the amount of pay recéived by similarly
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situated non-inmate workers. In derlva the appropriate PIECP
wage, 18 U.S.C, 1761(c)(2) does not allow other cost variables to be
taken into consideration, such as unique expenses incurred as a
result of undertakmgi, production within the prison environment. (B)
Prevailing wage veritication must be obtained by the appropriate
state agéncy which determines wage rates Eusually the Department
of Econgmic Security). (C) When making PIECP prevailing wage
verifications and annual re- verifications, the responsible staté
agency should recommend the utilization of a non-inmate wage scale
which ‘will not resdlt in the displacement of non-inmate workers
performing similar work in the relevant locality. (D) The PIECP
prevailing 'wage must be received by those inmate workers
performing notable tasks necessary ,to,Produc,e and/or transport
goods in interstate commerce. If 3 similarly situated, private sector
company is paying wages to obtain services that are necessary to
production, e.g. refuse Enckup, then the PIECP. CAC must also, pay
such wages to"the inmate provider of like services. In determmm?
which tasks are covered, the following considerations are relevant.
the amount of inmate time involved, effort and skill necessary to
accomplish the task, the reqularity of task performance, and whether
the task would have been performed by the inmate absent PIECP
production, gEg The prevailing wage must be verified prior_to the
Initiation of PIECP participation. Annually, thereafter, the PIECP
participant must re-verify the adopted wage to ensure that jt
continugs to he comparable to wages paid for work of a similar
nature in the locality in which the P]YOJSGCI is located. (Fz If no such
verification can be obtained from the State Department of Economic
Security, or other similar department, the PIECP participant is
responsible for establishing a reasonable prevailing wage. In such
instances, the participant should retain on file, for'BJA'S review: (1)
relevant wage data from a sufficient number of competitors in the
locality; (22 data anal,¥ses for determining a reasonable prevailing
wage resulf; and (3r)] it possible, a written assessment of the
reasonableness of the resultmg prevailing wage determination by an
aﬂpro‘onate state agency which normally determines wage rates. (G)
The PIECP prevailing wage can not be set below the Federal
minimum wage, as defined in the Fair Labor Standards Act (FLSA),
29 US.C. 201 et seq. Payment of the Federal minimum waﬂe,
however, does not automiatically achieve compliance with the
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prevallmg wage requirement unless the prevang wage for the.
comparable private sector industries is, in fact, the Federal minimum
wage. (H) Overtime, at one and a half times the rate of regular or
prevailing wage, must be paid for prisoner hours worked in excess of
40 hours per week. See 29 U.S.C. 207(a) (a payment standard
imposed on private sector competition). (I) If a'CAC pays a wage
based on piece work, the project must apply a calculation to convert
regular wages paid into a comparable hourly wa?e_. The calculation
should be Used as a routine check to ensuré that jnmate workers,
Ea|d according to piece rate. work, do not receive less than the
ederal minimum wage. In instances where the CAC is paying
Federal minimum wage and such a wage is less than the |n,dustr,¥
standard for the prevailing wage, the CAC must be able to identity
inmate_worker performance variances as justification fcr the wage
rate. (J) BJA strongly encourages the use’of wage plans that take
into consideration a PIECP worker's experience, semontg and
performance. 3 Non-Inmate Worker Displacement. PIE P CAC
operations must not result in displacement of employed workers; be
applied in skills, crafts, or trades in which_there is a surplus of
available gainful labor in the locality; or significantly impair existing
contracts. The term ' 'displacement,” as used in this provision,
includes all such prohibited activities, as well as the inappropriate
transfer of private sector job functions to PIECP inmates. This
prohibition 1s intended to Protect the private sector partner's non-
Inmate employees, as well as all other non-inmate, workers who
Eerfo,rm work ‘of a similar nature in the same locality in which the
AC is located. This prohibitjon is not, however, inténded to prohibit
PIECP CACs from engaging in typical business operations, such as
competing for businéss or bidding on contracts on the open market
after their designation as Cost Accounting Centers.

(A) Regardm? the possibility of displacement among non-inmate
empl&ees, of private sector partners in the same locality as the CAC:
(1) BIA will Presu_me non-compliance where there is a hon-inmate
worker's job function replacement by a PIECP inmate worker or
where a non-inmate worker's job function is eliminated or adversely
impacted, to a significant degree, and there is a concomitant _
assumption of a Similar job function by a PIECP inmate worker. This
presumption may be overcome if it can be demonstrated that the
non-inmate workers have heen retained by the anate sector partner
injobs at pay rates equal to orPreater than that received in previous
positions, that non-inmate employees have_been provided an
adequate opportunity for effective training in any new job skills and
that the subject non-inmate employees afe being retained by the
private sector partner under reasonably similar or improved *
emplqyment conditions. When making this compliance evaluation,.
BJA will not consider the private sector partner's intent or economic
V|ab|I|t¥. (2) Prior to CAC'initiation, the CAC applicant must provide
BJA with written documentation reflecting the private sector partner's
agreement not to displace its non-inmaté employees with PIECP
inmate [abor in violation of the 18 U.S.C. 17 1(8} statutory note. (B)
Prior to prqi_ect initiation, all CAC applicants must show through
written veritication by the State Department of Economic_Security (Ior
other appropriate state agency) that the PIECP project will not résult
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in displacement of non-inmate workers performing the same work,
regardless of waﬁ_e rate. In cases where an appropriate state agency
cannot provide this service, the applicant CAC should propose fo and
confer with BJA as to alternative measures to address this
requirement. (C) While compliance is a contmum%,CAC obligation,
BJA will scrutinize CAC compliance with the non-displacement
reqcmrementjust prior to and within one year after the initiation date
of CAC operations. (D) In instances where BJA finds that CAC
implementation results in private sector worker d|_sR|acement, the
CAC must either cease its operations or comply with a BJA-approved
corrective action plan, if BJA proposes such a plan under Section V.
f. of this Guideline, infra.
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(E) BJA strongly recommends that CAC job development be oriented
foward the creation of new lObS within the locality. 4. Benefits. PIECP
projects must provide inmate workers aPpro riate benefits
comparable to those made available by the Federal or State
Government to private sector employees, including workers' .
compensation and, under certain circumstances, Social Security.

(A) By statute, in some states, inmates are not eligible to participate
in‘workers' compensation pro_?ra_ms. Provision of comparable
workers' compensation benefits is acceptable as long as the CAC can
demonstrate comparability of such benefits with those secured bg
the Federal or state Government for private sector emﬂloyees. (B)
The PIECP CAC management model impacts whether the CAC must
provide Social Se,cunt?{ benefits to PIECP inmate workers. Wnere the
employer model is utilized and the private sector directs and controls
the PIECP inmate worker, the PIECP participant must provide PIECP
inmate workers with Social Security benefits. Where a customer
model is utilized and aFgovernmental, or instrumentality . thereof,
directs or controls the PIECP inmate worker, BJA recognizes the
applicability of other provisions of Federal law which may gperate to
preclude the provision of PIECP inmates with certain benefits,
Including Social Security. 5_Deductions. Participating CACs are not
required under 13 U.S,C. 1761(c) to take deductions from PIECP
inmate wages. Deductions, however, may be required under other
Federal statutes, such as the Internal Revenue Code. If a CAC elects
to take deductions from a PIECP inmates' Hros,s wages, such
deductions can be taken only under the following conditions:

%) Deductions from gross wages, if made, may be withheld only for
the following authorized purposes: (1) taxes (Federal, state, local);
(=) in the case of a state prisongr, reasonable charges for room and
board as determined by regulations issued by the Chief State
Correctional Officer; (3) allocations for support of family pursuant to
state statute, court order, or agreement by the offender; ‘and (4)
contributions of not more than"20 percent, but not less than 5
Perce_nt_of gross wages to any funa established by law to compensate

he victims of crime.
Such dedt_a,jns, inaggregate, cannot exceed 80 percent of gross
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wages.

EB) PIECP inmate workers must be paid, credited with, or otherwise
enefit legally from, the 20 percent gross remainder. In this regard,
the CAC may direct the 20 percent gross remainder to a PIECP
inmate worker's expense accounts, savings accounts, or toward the
settling of the worker's IeEaI obligations, including the payment of
fines and restitution. (C) Each, Certificate Holder, throu,%h,ﬂs,
respective Chief State Correctional Officer, retains flexibility in
determining ap%rogna,te room and board charges that may be
deducted from PIECP inmate workers' gross waqes,. Except as to
CACs within Pr;vate prisons, the applicable regulations, for
determl,nln% his deduction are those issued by the Chief State
Correctional Officer of the state in which the PIECP inmate Is
incarcerated. (D), The legislative history of 18 U.S.C. 1761(c) reflects
a Congressional ‘intent to permit the use of the room and board
deduction_to lower costs otherwise incurred by the public for inmate
incarceration. Thus, prior to making room and hoard deductions,
private prison CACs must obtain written approval of any such
roposed deductions from the Chief State Correctional Officers for
hose states from which the PIECP inmate workers were remanded.
#E) A PIECP inmate's gross, wages may he supjected to a deduction
Tor the purpose compensatmq,cnme victims if the deducted amount
is deposited into a fund established by law for the purpose of
providing ¢rime victim c,omPensatl_on. State crime victim,
compensation funds_typically qualify as authorized recipients of such
deducted amounts. The victims compensation deduction may also be
used to address victim restitution as long as the deducted amaunts
are deposited into a fund established bylaw to address such victim
interests. Amounts deducted by private prison CACs should be
deposited in those crime victini compensation or restitution funds in
states from which the PIECP inmates were remanded. .. Voluntary
PIECP Inmate Worker Participation The [nmate Worker must indicate,
in writing, that he or she: (As) agrees voluntarily to participate in the
PIECP project, and (B) agrees voluntarily, and in advance, to specific
deductions made from gross wa%es as well as all other financial
arrangements made as to earned PIECP wages. 7. Consultation With

Organized Lahor PIECP CACs must;

(A) consult with representatives of local union central bodies or
similar labor union organizations prior to the initiation of any certified
or designated CAC project. CACs should consult with as many of such
organizations as may have an interest in the trade or skill to'be
performed by the PIECP inmates. If there are no local union bodies
or labor organizations, consultation must be made with the state
union bodiés or similar state-wide labor orqamzatlons. (B) provide
adequate information about_ the contemplated PIECP participation
such as, at a minimum, an identification of the scope of the intended
CAC and projected initiation date, as well as an explanation of the
fact that statutory consultation is required and comments are invited.
CACs should retain documentation reflecting Provmon of adequate
consultation. «. Consultation With Local Private Industry PIECP CACs

must:
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(A) consult with representatives of local busipess that may be
economically impacted by CAC production prior to beginning
operations, and é%) provide adequate information about thé
contemplated PIECP participation such as, at a minimum, an
identification of the scope of the intended CAC and projected
initiation date as well as an explanation_of the fact that consultation
is required and comments are invited. CACs should retain
documentation reflectm%,provmon of adequate consultation. 9
Compliance With the National Environmental Policy Act (NEPA) The
review and approval of PIECP certification _aRphcanons as wellas th
designation of PIECP CACs must comply with JEPA and other relate
Fedéral environmental review requirements. See NEPA, 42 U.S.C,
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4321-4347 and 40 CFR pt. 1500. See also 28 CFR pt. 61
(Department of Justice procedures for implementing NEPA); 28 CFR
Pﬁ'e 1 App. D (procedures specific to Federal actions undertaken by

Office of Justice Programs).

(A) A BJA PIECP certification, or a CAC designation under an issued
certification, constitutes a ‘ "Federal action,” as defined by 40 CFR
1508.18 of the Council on Environmental guahty's &CEQ) regulanons
for implementing NEPA. Consistent with CEQ regulations, PIECP
applicants and CACs are required, to submit for BJA review
environmental data and information regarding their proposed.
actjvities and, if necessar¥, environmental assessments. Applicants
and. CACs must also assist BJA in the preparation of anY required
environmental impact statements. (B) Title 28 CFR Part 61 A%p. D
provides NEPA compliance guidance to PIECP applicants and CACs,
including the following: (1) Actions entailing. minor renovation
projects or remodeling do not normally require an environment
Impact statement or an environmental assessment, unless, for
example the actions would be located in or_{),otennal,ly affect a
floodplain; a wetland; a listed species or critical habifat for an
endangered species; or a Broperty that is listed on or may be ell%lble
for listing on the National Register of Historic Places. (2) Actions That
normally”require an environmental assessment, but not necessarily
an environmental impact statement,_ include: renovations and
expansions that change the basic prior use of a fa0|lgt¥,or N
substantially change its size; change in use of an existing facility that
results in the incréased production”of liquid, gaseous, orsolid
wastes: new construction: research and technology whose
anticipated and future aplohcatmn could be expectéd to have an
effect on the environment; and new operations involving the use of
hazardous, toxic, radioactive, or odorous materials. Assessments of
such activities which result in BJA **findings of significant impact
will necessitate the preparation of environmental impact statements
in compliance with NEPA and its implementing regulations. (3) .
Additionally, no certification will be approved "norcan any demgnanon
be provided or maintained if the application or designation includes a
facility in non-compliance with any Federal, state, or local
environmental law or regulation.

4
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IV. PIECP Administration

a. Certificate Holders

BJA may_exercise its discretionary authority to certify up to 50 Non-
Federal PIECP Projects. Eligible applicants may seek ‘certification by
submitting an application to BJA In accordance with the requirements
set forth in BJA's PIECP Certification Application, which will be
provided upon _re(i_uest, and subpart IV.a.2 infra. BJA's review of
submitted applications will be conducted as outlined in subparts
IV.a.3and a.4, infra. Once a certificate is issued, the holder assumes
the authority and responsibilities set forth in subparts IV.a.5and a.s,
infra. 1 Project Structure All departments of correction, authorized
by law to adm|n|_ster8r|son industry programs, are eligible to apply
for BJA certification. Certified applicants may designate one or a
numper of Cost Accounting Centers (CACs) under their authority.
Certificate Holders maY alSo under certain conditions designate CACs
within ?_rlvate risons located in their respective states or
jurisdictions. BJA will consider alternative program structures
sug?_ested by certification applicants, including, but not limited to,
applicant umbrella authorities, as described in sub\oart 1. d.l,
supra, 2 Application Content All applications for PIECP Project
Certification shall include the following:

(A) Assurances of Authority. The Certificate Holder must provide
Wwritten assurance to BJA that it has in Place appropriate statutory .
and administrative authority to meet all mandatory program criteria
and, in particular, to monitor CAC compliance thraughout the
W,or?osed PIECP PrOJect. (B). Documentation to Show Compliance

ith Mandatory Program Criteria. The applicant must submit all
documentation”necessary to show CAC compliance with the nine
mandatory p[oFram critéria outlined in Section I1l. d., supra. (C)
Project Description. The applicant must describe key project =
elements, including the process to be_used to designate and monitor
compliance of CACs with 18 U.S.C. 1761(c) and this Guideline. 3 BJA
Review PIECP applications will be reviewed by BJA on a first-come,
first- served hasis. Awards of certification are discretionary exercises
of authority by BJA under 18 U.S,C. 1761(c). No certification wil|, be
awarded, however, unless there is a determination that the applicant
has met the mandatory participation criteria outlined in this
Guideline. AP_P,Ilca,nts Will be notified in wr|t|n? of BJA's award or
denial of certification. The hearing and appoea procedures set forth in
28 C.F.R. Part 18 do not apply to"denied PIECP applicants. Certified
applicants will be informed of the effective date of BJA'S certification.
4. 'Standard or Provisional Certification A standard certification may
be issued by BJA to an approved Certificate Holder applicant whenall
mandatory program criteria have been met. When one or more
mandatory program criteria have not been met, but when steps have
been taken to ensure that those criteria will be met within a
reasonable_period of time, then a provisional certification may be
issued hy BJA in instances where the wﬂhhqldmg of certification
would significantly impair the applicant's ability to further develop its
project. The terms of the provisional certification will be made
specific to the nature of the unmet mandatory criteria and may be
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made contingent upon the occurrence of identified conditions.
Provisional certifications may be issued for no longer than one year
from the date of issuance and may be subject to renewal, at BJA'S
discretion. 5 Certificate Holder Désignation Authority (A) The
Certificate Holder may exercise CAC designation authority with
respect to department of correction prison industries operating under
its jurisdiction, mcludmg_m_pnvateconsons which are located in its
respective state orjurisdiction. CACs designated within private
anons_ must also retain op-file documentation reflectm? approval of
PIECP inmate worker participation by the state and loca {ur[sdmtlons
in which PIECP inmate workers were convicted, In order to issue
such afoEorovals,, the remanding state and local jurisdictions must also
hold PIECP certificates. To exercise this authority, a Certificate
Holder must first determine that a_proposed CAC has complied_with
the requirements set forth in this Guide'ine and in 18 U.S.C. 1761(c).
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Whenever the Certificate Holder elects to exercise this authority after
certification application apﬁroval, it must submit a Notice of
Designation_Form to BJAthat provides the following information and
documentation: (1) Cost Accountmtq Center Name and Location; (2)
Proposed number of workers; (3) Ifem(s) to be produced' (4)
Proposed consumer market (mclud,m% anticipated ?eographw ,
d|str|but|on2; (5) Descrg)t_mn of private sector involvement, including
models that will "be used in working with private enterprise; (s) .
Locality determination, and supporting justification; f( Description
of inmate compensation plans; (- ) Documentation of prevailing wage
verification; (9) ldentification of deductions and percentage of each
to be taken from PIECP inmates’ gross wages; (10) Documentation
of private sector partner's aFreement not 1o displace its non-inmate
employees in the same locality with PIECP inmate labor, if
afghcable; (11) Documentation of non-displacement verification; and
(12) As to any CACs within private prisons, written approval from
rentanding jufisdiction of an(wro 0sed room and board deduction, in
compliance with Section I11.d.5.(E)of this Guideline, supra; (13) As
to any CACs wﬂhmgr[vate prisons, written a P_roval ofthe = °
demﬂnanon by the Chief State Correctional Officer for the jurisdiction
in which the CAC is located; and (14) Documentation of the
environmental impacts of the CAC's existing .and proposed activities.
(B) The Certificate Holder may, in its own discretion, undesignate
any previously designated CAC. In such instances, the Certificate
Holder must submjt™to BJA an Undesignation Form rowdmg the
following information: {1) Cost Accounting Center Name an

Location; (2) Reasons for Undesignation; “and (3) Effective Date of
Undesignr “ion. (C) BJA may, at any time deemed necessary to .
resolve” compliance concerns and upon the issuance of written notice,
suspend, a Certificate Holder's authority to designate additional Cost
Accounting Centers. . Certificate Holder Monitoring Responsibilities
As to all designated CACs, the Certificate Holder must assume the

following monitoring responsibilities:

(A) Undertake all reporting and evaluation activities deemed
necessary to ensure continuing designated CAC compliance; and (B)
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Respond to all BJA requests for information and cooperation aimed at
ensuring Project compliance.

b. Cost Accounting Centers' PIECP Exception Status
A CAC is entitled to operate under PIECP exception status.

1 To retain this status, the CAC must comply with all PIECP
participation obligations to its Certificate Holder and to BJA,
Including: (A) Maintaining continuous compliance, with the
requirements set forth in 18 U.S.C. 1761(c) and in Ill.d), supra, of
this Guideline; and (B) Respondmg to all monitoring requests for
information and cooperation aimed _at maintaining Continued
compliance with this Guideline. 2 The CAC must promptly report to
the Certificate Holder any contemplated change in_operations which
may affect its ability to maintain statutory and Guideline compliance.

¢. Compliance Reviews

1 Performance Reports Within 30days,fo||owm? the close of each
calendar quarter, each CAC must submit a quarierly performance
report to its Certificate Holder in a form prescribed by BJA. The
performance report describes activities undertaken during the
prescribed period. A consolidated report of all CAC activity must be
submitted to BJA by the Certificate Holder within 45 days’following
the close of each calendar, quarter. 2. On-Site Monitoring Reviews
BJA and BJA technical assistance contractors are authorized to
perform desk and on-site reviews of all PIECP participants, including
all CACs, as deemed necessary. On-site reviewers may request
access to any and all documentation necessary to assist in-
determinin comR/Ihance with the requirements of this Guideline and
18 U.S.C. 1761 Monitored participants will be advised in writing of
the results of any such reviews. Immediate corrective action must be
taken to address determinations of non-compliance and/or to
respond to issues that raise compliance related-concerns for BJA.

d. BJA's PIECP Administration
BJA's PIECP responsibilities include the following:

1 Review ana approval of Certificate Holder PIECP applications; 2
Momtorm% to determine compliance status of operations within all
CACs; 3. PIECP exqut|on status termination or suspension for cause
related to substantial non-compliance; 4. Liaison with other Federal
agencies that may affect PIECP operations; 5 Provision of
com?_hance—related technical assistance; aNd 6. Any ang all other
lunctions_necessary to administer the program in compliance with 18

U.S.C. 1761(c).
e. PIECP Exception Status Suspension/Termination

1 Notice of Possible Compliance Violatjon Alleged facts_indicative of
non-compliance shall be communicated In writing by BJA to the
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involved Certificate Holder and the involved designated CAC. These
parties must resRond to the allegations, in writing, within 15 days
after receipt of the notice of non—comPhance determination.
Immediate corrective action must he taken to address
determinations of non-compliance. 2 Voluntary Compliance
Agreements |f BJA determines that noncomplidnt practices persist,
BJA may, in its discretion, propose a voluntary com_Phance _
agreement to the involved Certificate Holder. 3 Failure To Achjeve
Compliance and Effect of Non-Compliance If a voluntary compliance
agreement is not r[])resent_e_d by BJA or is not accepted or adequately
implemented by the Certificate Holder within 30 days after receipt of
such an agreement, BJA may suspend the Certificate Holder’s
certification and/or CAC exception status. 4. PIECP Exception Status
Suspension and Termination A certification may be terminated b
BJA'if it has been inactive (no production within a designated CAC) or
suspended for six consecutive months, A certification and/or
designation may be suspended, and six months thereafter,
terminated upon: () issuance of a notice of a determination that the
Certificate Holder and/or designated CAC is not acting in compliance

with
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the re(iuwements of 18 U.S.C. 1761 this Guideline or the conditions
set forth in its certificate: or (2) in the discretion of the Director of
BJA and upon a re-definition of'a PIECP Project authorized under 18
U.S.C. 1761(c). Termination or suspension of the exception status of
one designated CAC will not automatically impact the PIECP
exception status of other CACs under the same certification_unless
the PIECP Project certification is suspended or terminated. The
hearm? and appeal procedures set forth in 28 C.F.R. Part 18 do not
apply fo PIECP applicants or participants who have had PIECP
exception status suspended or terminated under this provision.

Dated: March 31, 1999, Nancy Gist, Director, Bureau of [ustice
Assistance. [FR Doc. 99-8575 Filed 4-6-99; 8:45 am] BILLING CODE

4410-18-P
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FISCAL NOTE MAR 27 2m

SENATE FDM'iu comnmittee]

STATE OF ALASKA Fiscal Note Number:
2006 LEGISLATIVE SESSION Bill Version: SB 310
() Publish Date:
Revision Date/Time (Note if correction): Dept. Affected: Corrections
Title An Actrelating to the employment of prisoners; "RDU Institutional Facilities

and providing for an effective date. Component Correctional Industries Product

Senate Finance Committee Costs

Requester Finance Component No. 702

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services 00 00 00 00 00 00
Travel 00 00 00 00 00 00
Contractual 00 00 00 00 00 00
Supplies 00 00 00 00 00 00
Equipment 00 00 00 00 00 00
Land & Structures OO 00 00 00 00 OO
Grants & Claims 00 00 00 00 00 00
Miscellaneous 00 00 00 OO 00 00
TOTAL OPERATING Q0 0[0) Q0 0[0) Qo Qo
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 00 00 00 c.o 00 OO
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 00 00 00 00 00 00
1156 Receipt Supported Services 3,181.6 3,181.8 3,181.8 3,181.8 3,181.8 3,181.8
Other (Alaska Correctional Industries Fund) (3,181.8) (3.181.8) (3,181.8) (3,181.8) (3.181.8) (3.181.8)
TOTAL Qo Q0 0[0) 0[0) 0[0) Q0
Estimate of any current year (FY2006) cost: 00

Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a spparato pagu if necessarr/

. ! ) . . .
Passage of this legislation ?rov!des the st utorY authority to the Department of Corrections lo continue
Erowdmg inmate vork and training programs without intefruption. Legislation that created the Alaska

orrectional Industries program and commission sunset on July 1 2006 This hill provides retroactive
clauses for the non-coverage of AS 2330 (Alaska Workers' Compensation Act) and for transition of the
Alaska Correctional Industries Fund to program receipts under AS 37.05.146(C)(81). It also provides the
program the statutory authority to Rart[mpa e in federal Prison Industry Enhancement (PIE? programs and to
actjvely participate and partner with private enter'Rnse. This legislation wil allow (lie department’to make a
deduction from the offenders' wages toapply to ‘e cost of confinement. These receipts wil support the
piison employment program

Phono (907) 4GS-3339
DatC'Tuno 3/2*5/06 8:00 AM

Prepared by: Sharleon Griffin, Director
Division Administrative Sorvicos

Approved by Portu Parker. Deputy Commissioner Date 3/24/2006

Agency Department ot Corrections
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2006 LEGISLATIVE SESSION Bill Version;: sSB310-DQLWD-WIB-03-24-06
() Publish Date:
Revision Date/Time (Note if correction): Department: Labor and Workforce Development
Title: Employment of Prisoners RDU: Business Partnerships
Component: Workforce Investment Board
Sponsor: Senate Finance
Requester: Senate Finance Component Number: 2659
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do notinclude inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts :
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current ye. r (FY2006) cost: None
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separate page if necessary)
There is no anticipated financial impact to the department as a result of this legislation
Prepared by John Pratt. Executive Director Phone (907)269-7487
Division- Alaska W orkforce Investment Board Date/Time 3/24/06 1:24 PM
Approved by Grog O'Claray, Commissioner Date 3/24/2006
Agency Dopartmont of Labor and Workforco Development

UTIVOCAQUUE Page 1of 1



Alaska State Senate

Senate Finance Committee

M ail Stop 3100
» . State Capitol
Official Business Juneau, Alaska 99801-1182

SPONSOR STATEMENT
Senate Bill 310

“An Act relating to the employment of prisoners; and providing for an
effective date.”

The legislation that created the Alaska Correctional Industries program and
commission was repealed on July 1, 2005. The primary purpose of SB 310
iIs to provide the necessary statutory authority so the Department of
Corrections can continue providing inmate work and training programs

without interruption.

SB 310 is needed to provide for employment of prison inmates under AS
33.30. This employment program will be funded from Receipt Support
Service funds. The bill provides the necessary statutory authority to
participate in critical federal Prison Industry Enhancement (PIE) programs.
It also grants the authority to actively participate and partner with private
enterprise. These partnerships will provide realistic work experience and
vocational training for prisoners under conditions similar to those that
prevail in the private sector. SB 310 will allow the department to make a
deduction from the offenders’ wages to apply to the cost of confinement.
These receipts will support the prison employment program.

In addition, the prison employment program will allow inmates to work
toward financial responsibility by taking deductions from wages it) pay for
child support, victim restitution, criminal fines, civil judgments, fees for
utilities, as well as other obligations.

SB 310 is a vital piece of legislation if we are to continue inmate work and
vocational training programs in our correctional facilities.



Alaska State Senate

Senate Finance Committee

Mail Stop 3100
N _ State Capitol
Official Business Juneau, Alaska 99801-1182

Sectional Analysis

Senate B ill 310

“An Act relating to the employment of prisoners; and providing for an
effective date.”

Section 1. Deletes the “Correctional Industries Program” from AS

23.15.580(g) and focuses on employment of prison inmates while
incarcerated. The Correctional Industries Program sunset on July 1, 2005.

Section 2. Replaces “agency” with “private organization” and specifies
that a contract for prison labor must include at least minimum wage required
by AS 23.10.065 and paid in a timely manner according to contract.
Removes reference to Correctional Industries Commission.

Section 3. Removes reference to Correctional Industries Commission
oversight.

Section 4. Removes the reference to AS 33.32 Correctional Industries and
renumbers provisions.

Section 6. Allows the Commissioner to establish inmate compensation
based on minimum wage for partnerships with private vendors and based on
prevailing wage to participate in federal Prison Industry Enhancement (PIE)
programs (partnerships with private vendors that sell products across state
lines). Past legislation did not have provisions to pay prevailing wage as
required by federal PIE programs.

Section 8. Removes the reference to Correctional Industries.

Section 9. Is amended by adding a new paragraph that allows the cost of
confinement to be deducted from prisoner wages.



Section 10. Removes the reference to purchases of livestock. Removes the
reference to the Correctional Industries Fund and Commission.

Section 11. Adds a new section to provide for transition from the former
Correctional Industries Fund to program receipts and provides an effective
date matching the sunset date of July 1, 2005.

Section 12. Adds a new section to provide for transition from previous
legislation for the non-coverage of AS 23.30 (Alaska Workers’
Compensation Act) for the period July 1, 2005 through the day before the

effective date of this act.

Section 13. Adds a new section to provide for a retroactive date matching
the sunset date of July 1, 2005, for the non-coverage of AS 23.30 (Alaska

Workers’ Compensation Act).

Section 14. Provides for an immediate effective date.
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PIE Final Guideline

Federal_Reqister: April 7, 1999 (Volume 64, Number )] !;Notices]
Page 170C —17014FFr0m the Federal Register Online vid GPO
ccess [wais.access.gpo.gov] [DOCID:fr07ap99-112]

[[Page 17000]]

DEPARTMENT OF JUSTICE

Office of Justice Programs [OJP(BJA)-1213] RIN 1121-AA36
Prison Industry Enhancement Certification Program Guideline

AGENCY: Office of Justice Programs, Bureau of Justice Assistance
(BJA), Justice.

ACTION: Issuance of final guideline.

SUMMARY:

The Office of Justice, Programs, Bureau of Justice Assistance (BJA), is
issuing this final revision to its Prison Industry Enhancement
Certification Program (PIECP) Guideline proposed for public comment
on July 7, 1998 °63 FR 36710-36719. Under Title 18 U.S.C. 1761(c).
BJA PIECP certification excepts participating agencies from certain
Federal restraints placed on the marketability of prison-made goods
by permitting the transport of such goods in‘interstate commerce
and the sale“of such goods to the Federal government. This Guideline
addresses statutory dmendments and reflécts administrative
ex%e,rlence gained by BJA since the last final PIECP Guideline
ublished on March 29,1985 (50 FR 12661-64). The publication of
his Final Guideline is considered to be a Federal action that will not
significantly affect the quality of the human environment. Therefore,
preparation of an environmental impact statement is not necessary.

hup:/\vw\v.nationalcia.org/picguide2.himl
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effective date; This Guideline is effective April 7, 1999; existing |
parhmﬁants will_haye until April 7, 2000 to achieve compliance™ with
all of the new requirements set forth in this Guideline except for
those relating to the National Environmental Policy Act (NEPA). The
new requirements implementing NEPA are effective immediately.

for further information contact: Jeffrey R Hall, Law Enforcement
Program Manager, Bureau of Justice Assistance, 810 Seventh Street,
NW,” Washington, DC 20531 Telephone: (202) 616-3255

SUPPLEMENTARY INFORMATION:

Scope of Program Announcement

|. Introduction: Program Purposes and_Ob{ecnves Il. Background of
the Prison Industry Enhancement Certification Program (PIECP) a.
The Legislative History 1 Unregulated Prison Labor 2 Prisoner
dleness and_Prisoners' Need for Job Skills Training b. The PIECP
Program " Current State of the Program 2 Futuré Chalkiiges c.
Discussion of Comments ¢. 1-11 (seé Nos. pp 821-847) III.” Program
Guidance a. PIECP Purposes,b. Definitions ¢. BJA's Initial
Considerations for Determining Propriety of Work Pilot Project
Certification 1 BJA's Exetcise of DlscretlonarY Authority To Define
and Certify 50 Work Pilot Projects 2 Threshold Inquiry for
Determining Appllcablll% of PIECP Exception Status d. Mandatory
Program Criteria for PIECP Participation” L Eligibility 2 Inmate Wages
3 Non-Inmate Worker Displacement 4. Benefits 5" Deductions , .
Voluntary PIECP Inmate Worker Participation 7. Consultation With
Organized Labor . Consultation With Local Private Industry 9
ComBhance With the National Environmental Policy Act (NEPA) IV.
PIECP Administration a. Certificate Holders 1 Project Structure 2
Application Content 3. BJA Review 4. Standard or Provisional
Certification 5. Certificate Holder Desg;natmn Authont% «. Certificate
Holder, Monitoring Responsibilities b, Cost Accounting Centers' PIECP
Exception Status c. Compliance Reviews 1 Performance Reports 2
On-Site Momtormg Reviews d._BJA's PIECP Administration e,
Exception Status Suspension/Termination 1 Notice of Possible
Compliance Violation'2 Voluntary Compliance Agreements 3 Failure
To Achieve Compliance and Effect of Non-Compliance 4. PIECP
Exception Status Suspension and Termination

I. Intn Juction rogram Purposes and Objectives

The Prison Industry Enhancement Certification Program (PIECP),
codified at 18 U.S.C. 1761(c), was first authorized Dy the Justice
System Improvement Act of 1979, Pub. L No. 96-157, 93 Stat.

15. The PIECP was expanded from 7to 20 pilot projects under the
Justice Assistance Act of 1984 Pub. L 98-473 Sec. 609k(a)(l), 98
Stat. 2077, 2102. In 1990, The Crime Control Act of 1990, Public
Law 101-647 Sec. 2906, 104 Stat. 4789,4914, raised to 50 the
number of PIECP prOjecfs that may be excepted by the Bureau of
Justice Assistance (BJA) from certain Federal restrictions on the
marketab|l|tY of prisonér-made goods, including the Ashurst-
Sumners Act (18 U.S.C. 1761(a)) and the Walsh-Healey Act (41

Imp:/Av\viv.n;iiion;ilua.org/piegiiide2.htinl 3/27/2006
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U.S.C. 35). Since its inception in 1979, the PIECP program has
certified 38 work pilot ErOjects,thro,ughout the country. Prison
administrators find PIECP partidpatjon an effective way to address
Idleness amang ever- increasing prison populations and. as a cost-
efficient method for prowdm? inmates with marketable job skills.
Taxpayers benefit because PIECP wage deductions result in
reductions in incarceration costs. Inmate wages benefit society, = .
generally, in that deducted amounts are authorized to addres$ victim
compensation, inmate famHK support needs and taxes. Lastly, PIECP
industries obtain broad market access for their products. because,
they are excepted from the Ashurst-Sumners Act prohibition against
the’interstate transport of prisoner-made goods and from, the Walsh-
Healey Act prohibition against certain contract sales of prisoner-
made ‘goods to the Federal government. BJA first issued a Final
Guidelie to implement this“program on March 29, 1985, 50 FR
12661-64. After providing_an opportunity for public comment on the
revised Guideline on July’7, 19 ﬁ63F 36710~ 19), the agency
now publishes this Final"Guideline 1o offer updated program
clarification. In so doing, the legislative ,undeernm[qs of relevant
laws are examined and"the scope of their applicabiliy is defined.
Compliance expectations are explained as program guidance. Refined
administrative ;Fractmes reflect experlence,galned by BJA over the
past 14 years. The background history, guidance definitions and.
administrative requiremeénts described in this Guideline are s;r)]euﬁc
only to the PIECP and have no bearing on or relationship to the
development, goals or administrative ‘practices of any other prison

industry program.

Il. Background of the Prison Industry Enhancement
Certification Program (PIECP)

a. Legislative History

1 Unregulated Prison Labor The 19th _Centum( evolution of industrial
capitalism and private sector use of prisoner Tabor sPawned a
number of conditions that adversely affected several major segments
of society. By the turn of the 20th Century, these segments joined in
an organized af)peal to Congress and state legislatures nationwide.
They Collectively asserted that the production~and distribution of
unréqulated prisoner-made goods in interstate commerce needed to

be
[[Page 17001]]

eliminated or, at a minimum, controlled. Human rights activists
turned the public's attention to poor prison work conditions and
inmate explojtation, Organized [abor argued that the demand for
prisoner-made products, anywhere, necessarily displaced a possible
demand for the product of free labor. Free enterprise manufacturers
at the time were disturbed because manufacturers of prisoner-made
goods did not bear the burden of overhead costs borne bz anate
industry competitors, Prisoner-made goods were sold at below
market prices. The viability of private industry competition was
thereby undercut. In December 1924, Secretary of Commerce

http://AN\s vv.natioiuildu.org/pioguiclc2.himl 3/27/2006
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Herbert Hoover held a conference on the subject of the ' ruinous
and unfair comBetmon between prison-made products and free
industry and labor." 70 Cong. Rec. S656 (1928). Then-Secretary_
Hoover authorized an advisory committee to stud% the problem.” This
committee issued a report to Congress in 1928 wherein Chairman of
the Advisory Committee on Prison”Industries, Arthur Davenport,
submitted the following conclusions:

(1) Certain major factors in the normal cost of production which
mist be met by all manufacturers are entirely absent in the case of
prison industrigs. If anything apﬁroachm? normal efficiencies of
operation can be attairied with the use of prison facilities and labor,
the total costs of production are . . . below those of the manufacturer
who must meet large overhead expenses as well as employ free
labor. (2) It is the Universal belief that prisoners should” be usefully
occugjed whether as a part of their Run_lshme,nt or as a_means of
rehabilitation by teaching them the habits of industry. To this end
nearly every State ... provid[es] productive work for their ,
prisoners .. (3) The volume of goods produced by prison lahor is
already very large in some lines, but as more ?rlsoners are put to
work, and the industries become more efficient, the output of our
prisons will be greatly increased. %4 The effect of placing on the
open market a volume of goods which have been produced below
normal costs, is to lower prices and disorganize the market * = = The
increase in Ens,on,Pr,oduc,tmn which is_predicted will exaggerate this
evil and make it difficult if not impossible for manufacturers
employing free lahor to exist in trade where the prison output
becomies’ eavy. (5) The solution of this problem, if prison production
is to continue * *+ would seem to_he the elimination, in one way or
another, of the direct price competition of the prison products with so
called *'free products™=* * 70 Cong. Rec. S656 (1928). In closing,
Chairman Davenport urged that solutions be found, ' '[otherwise
either prison industries must cease and prisoners kept in idleness or
the manufacture of products competing with prison output will
become |mE053|b|e. Either of these developments would be
disastrous * *  See S, Rep. No. 70th Cong., 1st Sess., re-
Ermted Cong. Rec. S656 (Dec. 15, 1928), " 'Statement of Prison
abor Problems as Snown by Report of Senate Committee." Even if a
state prohibited its own correctional institutions from producing and
marketh prisoner-made goods, that same state had no jurisdiction
to control such goods produced in other states, transported in
interstate commerce and sold within its boundaries. As an initial
solution to this problem ConPress enacted the Hawes-Cooper Act in
1929 Pub. L 70-669, 45 Stat, 1084, recodified by Pub. L 95473
92 Stat. 1419 (1978) [formerly codified at 49 U.S.C. 11507, omitted
in the revision of Title 49 by Pub. L 104-88 Title 15ec. 10 {%) 109
Stat. 804 (effective January 1, 1996): See S. Rep. No. 104-176]
This law divested prisoner-made products of thelr interstate
character upon their arrival in the state of their destination and
ermitted the laws of that state to become operative with respect to
he sale and distribution of such products. It was described, at the
time of enactment, as an enahling act because it did not prohibit the
transportation of prisoner-made goods or force the enactment of
state legislation. In 1935 Congréss enacted the Ashurst-Sumners

S—

3272006
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Act, Pub. L 74-215, 49 Stat. 494 (19352, which authorized Federal
criminal prosecutions of violations of state laws enacted pursuant to
the Hawes-Cooper Act. Subsequent amendments to this law,
including Pub. L 7G 851 54 Stat. 1134 (1940%, strengthened
Federal ‘enforcement authority by making any transport of prisoner-
made goods in interstate conimerce a Federal criminal offense. As
amended, 18 U.S.C. 1761(a) now provides:

Whoever knowingly transports in interstate commerce or from any
foreign country into the United States any goods, wares, or.
merchandise manufactured, produced, of mined, wholly or in part by
CONViCts or prisoners, except convicts or prisoners on Parole
supervised release, or probation, or in any penal or reformatory
Institution, shall be fined under this title or imprisoned not more than
two years, or both [herein referred to as the Ashurst-Sumners Act],

Certain prisoner-made products were excepted, by statute, from the
Asnurst-Sumners Act prohibition, including ' 'a%rjcultural
commodities, or parts tor the repair of farm machinery" as well as
*"commodities manufactured in a Federal, District of Columbia or
State institution for use by the Federal Government, or by the
District of Columbia, or by any State or Political subdivision of a
State or not-for-profit organizations." Title 18 U.S.C. 1761(b). The
WaIsh—HeaIegOAc 49 Stat, 2036 (1936), as amended in 1979 by
Pub. L No. 90-351, Sec. 827(b) and codified at 41 U.S.C. 35, also
controls the production of prisoner-made goods. This statute
prohibits the use of prisoner labor to fulfill general government
contracts which exceed $10,000. BJA certification pursuant to Sec.
1761(c) excepts prisoner-made goods produced at PIECP work pilot
projects from the Walsh-Healey Act contracting restrictions, as well
as the Ashurst- Sumners Act interstate transportation restrictions. 2
Prisoner Idleness and Prisoners’ Need for Jo Skills Training The
PIECP exception to the Ashurst-Sumners and the Walsh-Healey Act
restrictions was introduced into the Senate in 1979 after the 1978
Pontiac, ||||n0|str|son riot. In the wake of that uprising, Senator
Charles Percy (R-IIl.) stated:

[L]ast summer in Pontiac, lllinois, our worst fears about the |
conditions in the Nation's prisons erupted into a nightmarish reality.
The Pontiac prison riot of 1978 ended with three guards dead, thrée
others seriously wounded, and $4 million in propérty damage _
The sho pmH list of problems and deficiencies in our prison’system is
long and well known, Overcrowding, old and ohsolete facilities, lack
of training or educational programs, crime within prison walls,
frustration on the part of,guards and inmates are all a part of the
drearY picture * ** Recidivism is now a substantial element in our
overall crime rate, and prisons are often accurately characterized as
a ‘ ‘school for crime," rather than a deterrent to crime * * * 125

Cong. Rec. s1 1834 (1979).

These concerns caused Congress to take measures to encourage .
prison industries, provided that they not engage in unfajr competition
with private sector business and lalior. Sendtor Perch bill, now
referred to as the Prison Industries Enhancement Act, Section 827 of

http: wwu.n.uionaluu.org piegtiide2.html 3 27 200(>
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the Justice Sk/stem Improvement Act of 1979, Pub. L 96-157, Sec.
827(a3, 93 Stat. 1215, was enacted on December 27. 1979 As
amended, it now offers 50 certified projects an opportunity to
participate in the

[[Page 17002)|

interstate market, provided certain safeguards to free-world labor
and industry, and to prisoner-workers themselves, are met. See The
Crime Control Act of 1990, Pub. L 101-647, Sec. 2906, 104 Stat. at
4914, In de,scrlbmgzthe purpose of his introduced legislation, Senator
Percy explained (125 Cong. Rec. $11834 (1979)):

My amendment would do two basic things; First, it would authorize
the [BJA] to encourage development of pilot demonstration projects
for prison industry at"the State level, involving private sector
industry * * * Under this approach, Pnson programs benefit from
the private business, develop access to new markets, and attract
needed capital. The goal of these pilot projects would be to create as
realistic @ working environment as possible within the prison walls,
while enabling an” inmate_ to hecome more self- sufficient to the
benefit of himself, the prison system, and the taxpager. Secondly,
my amendment creates a partial exemption to two Federal laws
which severely restrict the ability of State prison industries to market
their goods *™* *. When these laws were enacted decades ago, they
represented significant reforms against exploitation of prison labor.
Over the years, however, they have developed into heavy-nanded
roadblocks to qrowth among * #* prison industry programs ** *
My amendment would provide limited exemptions to these
restrictions where inmates have been paid @ wage comparable to
that paid for similar work in the private sector in the IocaI|t¥ xRk
The statutory exception that was enacted to establish PIECP i

codified at 18 U.S.C. 1761(c):

o * * [the Federal marketahility prohibitions] shall also not apply to
goods, wares, or merchandise manufactured, produced, or mined by
convicts or prisoners who - (1) Are participating in one of not more
than 50 non-Federal prison work pilot projects designated by the
Director of the Bureau of Justice Assistance; * * *

To become eligible for Bureau of Justice Assistance (BJA)
certification, an applicant department of corrections must comply
with specified statutory requirements. It must pay participating
prisoners ' ‘wages not less than that Ea|d for work of a similar
nature in the locality in which the work was performed" and cannot
take. more than 80 percent in deductions from gross waPes for
specified purposes including taxes, reasonable Charges for room and
board, family support and victims' compensation. 18 U.S.C. 1761(c)
(2).. Certain other conditions of employment must also be met. An
eligible applicant cannot deprive participating offenders, solely .
beCauyse of their status as offenders, of the nght to participate in
benefits made available by the Federal or stafe government to other
individuals.on the basis of their emEIo ment, such as workmen's
compensation. Title 18 US.C. 176 (c)y(3). fMECP inmates must also

Imp: www.nutionuli.ia.org pieguicle2.lttinl 31271231 (i
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participate on a voluntary basis and must have agreed to the specific
deductions made from gross wages pursuant to I8 U.S.C. 1761(c)
(=), and all other financlal arrangements resulting from participation
In such emfl%yment. Title 18 U.S.C. 17,61(cgf,4). he note following
18 U,S.C. 1761, although not codified, is public’ law and adds_two
additional PIECP requirements on certified prison industries. The note
requires participating prison, industries to consult with local union
organizations prior to Initiating any project qualifying for a 1761(c)
exemption. Also, the quahfymg applicant must ensufe that paid

PIECP inmate emp'oyment will' not result in the *"displacement of
employed workers, or be applied. in skills, crafts, or trades in which
there 1s a surplus of available gainful labor in the locality, or Impair
existing contracts for services.” The Justice System Improvement Act
of 1979 added these provisions which becamé Sec. 827(c) of the
Omnibus Crime Control and Safe Streets Act of 1968 See Pub. L
96-157, 93 Stat. 1215, reprinted in 1979 U.S.C.C.AN. 2471 In .
1984, Sec. 827(c) was redesignated Sec. 819 of the Omnibus Crime
Control and Safe Streets Act 0f 1968, as amended. See Pub. L 98-
473, 98 Stat. 2093_If all eligibility requirements are met and an
applicant acquires BJA certification, the agency 1s thereafter
authorized to operate. irrespective of Federal prohibitions on the
marketing of state prisoner-made goods. Conversely, non-
compliance with these statutor}/, eligibility requireménts could expose
an industry to criminal prosecution under the Ashurst-Sumners Act.

Title 18 U.S.C. 1761(a).
b. The PIECP Program

1 Current State of the Program CurrentIEy 38 departments of
correction or umbrella authorities are PIECP Certificate Holders
Under the Justice System Improvement Act of 1979, Arizona,
California, 1daho, Kansas, Minnesota, Nevada and Utah were
certified. In 1954, under the Justice Assistance Act of 1954, 13
risons work leot projects were certified in: Alaska, Belnap County
E)NH), Connecticut, lowa, Maine, Missouri, Nebraska, New Mexico,
klahoma, Oreg{on, South Carolin, Strafford County (%IH and
Washington State. Under the Crime Contro| Act of 1990, the
following additional departments of correction were certified:;
Colorado, Delaware, Florida, Hawaii, Indiana, Louisiana, Maryland,
Montana, North Carolina, Ohjo, Red River County (TX), South
Dakota, Tennessee, Texas, the Texas Youth Commission, Vermont,
Virginia Wash|n1gt0n State Jail Industries Board and Wisconsin.
About 145 private sector businesses now work in partnership with
PILCP certified projects to employ about 2,800 inmates, Either the
department of corrections or the ‘private sector enterprise retains
roject authority to direct and control jnmate labor, depending on
he 'management model used. Project implementation has resulted in
the production, of myriad products including such items as furniture,
sheet metal, video équipment, clothing, food products, office
products, mattresses, draperies, crutches and road 5|?ns. In
addition, although service industries were not a threaf to the anate
sector in 1935 and thus, were not included within the scope of the
Ashurst-Sumners prohibition, a number of service industries have
elected to comply with the PIECP requirements. Between January
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1979 and September 1998, PIECP projects Fenerated approximately
113.7 million in gross inmate wages. Nearly half of this amount was
jverted to non-inmate recipients:”$8.9 million was deducted for
victims of crime, $25.7 million was deducted for room and board
%a ments, $5.8 million w--s deducted for fam||¥ support and about
13.7 million was withheld in local, State and Federal taxes. BJA
monitors the performance of PIECP work pilot projects to ensure that
they operate In full compliance with all legislative and adminjstrafive
rogram requirements, Under aPrant to the Correctional Industries
ssociation (NCIA), prison indus £y and other professionals conduct
reqular, on-site reviews of all PIECP PrOjECtS. JA responds to
matters involving possible non-compliance by taking appropriate
remedial action Such as_providing technical assistance or prop_osmg a
corrective action plan. 2 Future Challenges PIECP is used pationwide
as a cost-efficient way to provide inmates with work exPerlence and
training in marketablé job skills, as well as to reduce idleness among
growing prison populations. Qver time, the limit on the authorized
number of pilot projects has been raised to meet the demands of
interested applicants. When Congress Jast increased the project
ceiling to 50, the House took into consideration a waiting
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list of states and counties that had wanted to participate and noted
that * the demand for certification by state and local governments
indicates a need for this amendment which will enable’the program
to expand and other jurisdictions to apﬁl¥." HR. ([I), 101st Cong.
202,&99_0). BJA administers PIECP with the objective of makmg
participation available to as many qualified applicants as possible,.
within limits imposed by the statutory ceiling. This Guideline provides
projects with cl_antP/ as 1o Federal participation requirements, as well
as ?rogrammanc flexibility to allow for PIECP Project growth in ways
that reSpond to local needs. The Federal requirements are intended
to ensure that the interests of local business and organized labor are
protected. In this way, BJA's administrative practices address
concerns reflected in‘the legislative history pr_e—datlnﬁ_the onset of
Federal regulation of prisoner-made goods, Finally, this revised
Guideline addnsses novel issues presented by new PIECP =
Partlmpants, the private sector prisons. These entities are unique in
hat they render an essential service tr,ad|t|ona|I% undertaken by
Bubhc agencies and they do so for profit. Thus, BJA has altered some
IECP program requirements to insure program implementation
remains consistent with Congressional intent. Caongress enacted
PIECP to [ntroduce public dgpartments of correction to private sector
profit-making enterprises. Therefore, private prisons are invited to
participate in PIECP only as Cost Accounting Centers (CACs)
designated under the authority of departménts of correction.

C. _ scussion of Comments

BJgAgé)ublished, a proposed Guideline in the Federal Reglster on July 7,
1998 for public comment. Written comments from public and private
organjzations were received. All comments have been considered b
thé BJA in this publication. This Guideline is final. The following is a
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summary of substantive comments and BJA's response. 1.
Background on PIECP Comment: BJA should retain the legislative
history and background section. It is informative and useful. BJA
should explain that the b_a_ck?roun_d section does not accurately
describe present day polifical, social or economic concerns reE%ardmg
the implementation ‘o prison industry programs. Response; BJA
provides the background and legislative history section to illustrate
social, political and economic concerns that were predominant prior
to, 1940, before the Federal ?overnment first began regulating, as a
criminal matter, the interstale transport of Pnsoner- made goods, as
well as such concerns as they existed fnor 0 the 1979 enactment of
the PIECP exception to_18 U.S.C. 176 (a?, BJA provides this
background to inform PIECP Cost Accounting Centers about
Congress' intent when developing the program's statutory
requirements and exception authority. Ac,cordm([ﬂy, no substantive
change was made in the background section of the Guideline. 2
Program Purposes Comment: BJA should modify its program
purposes to add, as a purpose, introducing g},overnment to private
sector prof!t-makm(i enterprises. More specitically, BJA should
endorse private sector prison options as a specific way to introduce
state and local government agencies to private sector’ profit-making
enterprises. Response; Consistent with the legislative history of the
PIECP, BJA exercises its administrative authority only to endorse
PIECP as a cost- efficient means to address inmate idleness and to
provide inmates with work experience and training in marketable job
skills. Whether private sector partnerships or private prison contracts
are suitable prison industry o&mons for any given jurisdiction, is a
state and or local matter for determination. State and local interests
are uniquely poised to identify appropriate private sector, profit-
making enterprises, if any, to partner with prison industries. Thus, as
a Federal agency, BJA Is not prepared to adopt such a program
purpose. Accordingly, no change was made in the program purposes
provision of the Guideline, 3 Definitions Comment: BJA should
modify the definitions so that references to departments of
corrections include. public or_not-for-profit agenmes sanctioned under
state law to administer the Prison Industry Enhancement Certification
Program. BJA should add a definition of “*chief state correctional
offiCer," as the term is used in reference to the room and board
deduction, so that it encompasses umbrella authorities where such
models have heen certified by BJA as prison work pilot projects. With
respect to the minimum wage definition, BJA should state that this
PIECP pro%ram wage threshold is in no way intended, in and of itself,
to ascribe to inmate workers *‘employee" statys for purposes of
other state_and Federal laws. BJA should re-define the locality
definition. The proposed definition, which defers to state agencies for
the making of such determinations, is too vague and subjective.
Response:”BJA concurs with a number of recommendations to
enhance the clarity of terms used in the Guideline. A definition for
the term ’ “deparfments of correction" is incorporated to clarify that
state and local government a?enme,s, and the instrumentalities
thereof, including not-for-profit entities sanctioned under state law to
administer PIECP, are eligible as potential PIECP Certificate Holders.
A definition of the term "chief state correctional officer" is added to
enhance guidance with respect to model specific implementation of
the roomand hoard deduction. Also, the scope of the minimum wage
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definition is more specifically defined in relation to PIECP purposes
and the operation of other laws. The locality definition has
implications both with respect to the inmate wage requirement and
the prohibition against private sector empl_oyee displacement. BJA
directs all Cost Accounting Centers to obtair non-displacement
projections and prevailing wage determinations from their
appro?nate state a?enmes and, . in so doing, extends to the states an
opportunity to locally. influence implementation of the Federally
authorized PIECP Project. BJA expects that b?; extending this
opportunity, the states will exercise their aut ontY S0 as to protect
the interests of local labor groups and private sector competition.
Thig aPProach was adopted to vest state agencies with authority and
flexibility to respond to uniquely local economig trends. and
conditions. Accordingly, no change to the locality definition was
made. 4. EI|?|b|I|ty, omment; BJA should allow private [onsons to
mdependentY qualify as Certificate Holders. Alternatively,
restrictions affecting”the designation of anate prison industries, as
Cost Accounting Centers (CAC), should be eased, Umbrella,
authorities should not be allowed to qualify as eligible Certificate
Holders. The certification of umbrella authorities Circumvents the 50
%Obe(:t limit_imposed on the program by Congress. Response;. Title

J.5.C. 1761(c)(1) authorizes BJA to’exercise broad discretion in
certifying PIECP ‘prison work pilot projects. Two significant
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considerations, however, weigh in favor of limiting Certificate Holder
eligibility only to departments of correction and not private prisons.
First, the legislative history of the PIECP reflects Congress' desire to
craft an inmate work vehicle to advance state and local government
interests, and specifically their need to %alnfully oceupy ?rowmg
prison populations in marketable job skills. Second, as PIECP
Implementation could impact state and local private sector interests,
BJA believes that the protection of those interests would be best .
served by reserving certification for those agencies which, by their
very natlre, are accountable to the public. BJA will not authqrize any
PIECP certified project to designate CACs outside of |tsljur|sdlct|onal
boundaries because the Bureau defers to individual sta e,legwlatu,res
for determinations as to whether PIECP should be authorized within
the|rFLu,r|sd|ct|ons. If a state legislature decides not to authorize
PIECP implementation in publi¢ faciljties, private facilities ought not
be authorized to implement PIECP, in that same state,,througnh a
designation authorized by a Certificate Holder located in another
state. BJA, however, incOrporates amendments to the Final Guideline
to allow any given state Certificate Holder to designate CACs within
private prisons operating within that same state, even in the absence
of a contract for Incarceration services between that state and the
private prison seeking to participate in PIECP. The BJA form used to
accomplish the designation of a CAC within a private prison must
reflect express approval of the designation by the Chief State
Correctional Officer for the state in‘which the pilvatc prison CAC is
located. See Section |\,/.(a)(5_1, infra. CACs designated within private
anons must also retain on-file documentation reflectmq approval of
IECP inmate worker participation by the state and local jurisdictions
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in which the PIECP inmate workers were convicted. In order to issue
such aPEprovaIs,, the remanding state and Jocal jurisdictions must also
hold PIECP certificates. This réquirement insurés continuity of the
necessary PIECP project authorization vis-a-vis the PIECP Inmate
workers, “and is responsive to the stat_utorEéJrOject_ ceiling number. If
inmate workers cculd not participate in PIECP within the boundaries
of the state and local jurisdictions in which they were convicted, they
should not be allowed to participate in PIECP in another state or locdl
jurisdiction through an agreement for private prison incarceration
services. Alternafively stated, state and local jurisdictions cannot be
allowed to participate in PIECP indirectly through a contract with a
private prison that has a PIECP-designated CAC, if they choose not to
participate in PIECP directly, i.e., had they incarcerated their inmates
within their own state and local jurisdictional boundaries. Title 18
U.S.C. 1761((:_} offers BJA broad discretion with respect to defining a
prison work pilot project for PIECP eligibility purgoses. Umbrella
authorities may represent a mix of agency ‘members such as state
and local departments of correction, and youth authorities. Any of
these agency members may, ,thr_ou?h their respective umbrella
authorifies, designate CACs within tnemselves or private prisons
located in fhe|rJur|sd|ct|ona| areas. In order to qualify for PIECP
certification, umbrella authorities must be able to assure BJA that a
central administration of the CACs can he accomﬁhshed to insure
project-wide compliance with the guideline and the statute as well as
responsible exercises of desi nat|on/unde3|9n_at|on authority. Since
the inception of PIECP in 1980, BJA has cerfified several umbrella
authorities. During that same Perl,od of time, Congress was advised
of such PijeCtS and consistently increased the pro*ec,t ceiling. BJA
interprets such action as tacit approval of BJA's certification  of
umbrella authority models. Accordingly, changes ore made in the
eligibility provisions to ease restrictions on Certificate Holder
designation of CACs within private prisons located within the
Certificate Holder's jurisdiction. Private prisons are ineligible as
independent PIECP Certificate Holders, 5 Inmate Wage$ Comment:
Authors of two comments claim that PIECP wage rates do not equal
labor costs: BJA should allow Cost Accounting Centers (CACs) to
make adjustments in prevailing wage rates t0 address the hidden,
unusual costs of doing business in a prison environment such as the
cost of transportation to rural areas, reduced Eroduc,non levels due
to rapid turnover, and added expenses of worker training and start-
up. Because these cost variables are significant and inhérent in doing
business within prisons, the PIECP wage requirement is not
necessary to ‘' level the playing field" with private sector
competition. From the perspective of one or%amzed Iaboréqproup, the
proposed Guideline is an improvement over the 1985 PIE

guideline, BJA, however, is ur?ed not only to encourage, but to
require CACs to implement salary wage plans hased on worker,
compete,nc?/] and seniority. Regarding ‘the wage self-determination
option, in the proposed, quideline, the following diverse comments
were received: this option is an improvement in that it allows for CAC
implementation in instances where state agencies are_non-
responsive to requests for prevailing wage determinations; this
option imposes t0o great of an administrative burden on CACs; this
option provides participants with an opportunity to avoid ohtaining
state agency wage determinations. In'instanceS where * private

3/27/2006
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sector partner has both a non-inmate operation and a PIECP CAC in
the same locality, the partner should be permitted to bypass a state
agency's wage deterrr ination and use relevant non-inmate wage
sCales with respect to PIECP inmate workers performing the same
job function. BJAshould clarify the meaning of the term of ' ' notable
tasks," as it is used in the Guideline with réspect to identifying which
inmate workers shoulc be paid a PIECP wage. Response: Title 18
U.S.C. 1761(c)(1) expresslﬁ states that PIECP wages must be paid at
a rate which " “is'not less than that paid for work of a similar nature
in the locality in which the work is performed." PIECP wage
determinations must te based only on comparable non-inmate
worker wages for performing work' of a similar nature. Gross wages
earned by PIECP inmate workers may be reduced only through dn
?J)gllcatlon of the four authorized wage deductions specified in 18

S.C. 1761(c)(2).. This, the plain language of the PIECP exception
statute provides BJA with no authority'to allow wage deductions in
addition to those set forth in 18 U.S.C. 1761(c)(2) and for the |
purpose of addressing the unusual costs of doing husiness in a prison
environment, howeyer meritorious such proposed ad’ustment,s might
be. The Ianguage of 1s U.S.C. 1761‘c)(3 requires PIECP projects 1o
pay wages based only on private sector wage amounts for ,
erforming similar work and it does not, as a matter of lav,, reguwe
he implementation of salary plans. BJA added this policy-base
encouragement to advance Program objectives. The self-
determination option, as reflected in the proposed guideline, was
gresented to address £ recurring challenge confronting many PIECP
ost Accounting Cente'S fCACs). On occasion and through no fault of
their own, CACS are urable to obtain timely, state agency responses
to requests for wage determinations. The self-
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determination option, which is available only when state non-
responsiveness occurs, assists CACs to achieve compliance without
relying on a determination by a third party. The method presented
requires only the minimum_amour*- of data collection and analysis
nec,essar,Y to yield a defensible, rationally-hased wage determination.
Availability of the self-determination oPtlon prevents CACs from
paying a Federal minimum wage--the lowest Pos_mble PIECP wage,
Indefinitely, when payment of Such a wage rate is. unwarranted and
the state remains non-responsive to wage determinations requests.
To ease the impact of PIECP implementation on any given locality’s
ecomony and. labor force, BJA reserves two opportunities for states
to affect the implementation of the Federal PIECP 8ro ram within
state boundaries. The requirement that proposed CACS must obtain
wage rates from the relevant state agencies, is one of those
opportunities. BJA reserves this opportunity for state participation in
the Pro%ram without exception, to insure CACs respond to relevant,
locally-based input from an objective source, BJA introduces the
Guideline concept of ' "notahle tasks" as a way to assist CACs in
|dent|]‘g|n inmate workers to whom a PIECP prevailing wage should
be paid. 8uest|ons,ar|,se as to whether inmates performing support
functions, such as janitorial and_maintenance services, negessary to
CAC operations must be paid a PIECP wage. A more specific
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definition, in this reFard,, IS not possible without compromising
erX|,b|I,|t¥ in the application. The Guideline offers specific |
administrative direction by identifying relevant considerations for
determining whether a given task’is ™ ‘notable," Accordingly, ng
change was made in the Wagle payment provisions of the Guideling.
o. Non-Inmate Worker Displacement Comment: One representative
from organized labor claimed that prisoner labor should never he
allowed to compete with free-world labor because it undermines the
private sector labor force and inmate rehabilitation. Another
representative of organized labor generally endorsed the Guideline
and the revised non-inmate worker d|sPIacement requirement,
stating that it is an improvement over that which was issued in 1985,
The presumption of ngn-compliance, applicable when a private sector
’oartner e_mploys non-inmate and inmate workers in the same
ocality, is too vague and tqo restrictive on private sector partners,
The géneral langtage of this requirement makes it difficult to
measure displacement in instances where other non-employee, non-
inmate_workers perform similar jobs or skills, in the same locality.
Any PIECP operation is likely to affect the private sector marketplace
and, consequently, private Sector jobs, The re uwement,ou?ht not be
construed in such a way so as to prohibit PIECP companies from
engaging in normal business operations such as bidding for contracts
on'the open market after they ha' e been designated as participating
ina PIECP project. Also, BJASho’ ‘d not impede or discourage
successful PIECP operations, already designated, from continuing
operations even when there is a supsequent general downturn in the
economy and, arguably, de fa:to ,d|3ﬁlacement of non-inmate
workers performing similar work in the locality. This requirement is
.00 restrictive in that it prohibits PIECP partnérs from outsourcqu
entry level jobs and redirecting their current private sector workforce
towdrd higher skill level jobs, The Guideline encourages potential
Cost Accounting Centers to develop new*obs in a locality; this should
not be implemeénted so as to adversely affect @ CAC which decides
not to follow the encouragement. Response: Congress directs BJA to
implement the PIECP program, a prison industry program that places
prison made goods in competition with the private sector. BJA has no
discretion to exercise in determining whether or not to implement
this program. One BJA purpose in revising the Guideline is to
improve_the program's responsiveness to organized labor's concerns.
The agency is pleased that a segment of the“|abor commumt% VIEWs
its interests as better served thiough the re-issuance of the PIECP
Guideline BJA acknowledges that implementing the non-inmate
worker u.splacement prohibition may appear to work at cross
urposes with encouraging the commercial success of PIECP Cost
ccounting Centers (CACs). The agency must respond to a broad
statutory mandate to insure that PIECP does not impair or displace
private Sector workers.and is not applied in skills in‘which there is a
surplus of available gainful labor. However, BJA cannot accomplish
PIECP implementation if CACs are prevented from attainin
commercial success by engaging in'typical competitive market |
ractices. To address this concern, the quidance language is modified
0 reflect BJA's expectation that PIECP CACs will enga?e in typical
business operations, such as bidding for contracts on the opén
market after project initiation. While comP||ance IS a continuing CAC
responsibility, a violation of the non-displacement requirement is
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more likely to occur and is more discernable just Rnor toand
immediatel fpllowm? CAC implementation than thereafter, For this
reason, BJA will scrufinize CAC compliance with this provision just
prior to and within one year following CAC implementation. The
agency devised a presumption of displacement which may be
applicable in instances where a private sector partner retains non-.
inmate workers in the same locality. This presumption is modified in
this Final Guideline to provide partners with a degree of flexibility to
reallocate resources to their optjmum use. Specifically, the
presumption ma¥ be overcome if the private sector partner can
demonstrate that non-inmate workers have been retained by the
anate sector partner injobs at pay rates equal to or greater than
hat received in the previous position, that non—mmate,employees,
have been provided an adecluate opportunity for effective training in
any new job skills and that the subject non-inmate employees are,
being retained by the private sector partner under reasonably similar
or improved employment conditions. BJA poth encoura?ement
regarding the creation of new PIECP jobs Is not @ mandate. CACs
which do” not bring new jobs to their localities will not be penalized.
For obvious reasons, however, CACs generating new jobs are easier
for BJA to evaluate and are less likely'to he the subject of local
criticism. Accordingly, chanPe,s are made in the non-inmate worker
displacement provision. to clarify the scope of the prohibition and to
not unduly impede business decisions that lend themselves to
effective Commercial management and success of PIECP Cost |
Accounting Centers. 7, Benefits Requirement Comment: A resolution
of Inconsistent Social Security requirements |m’oosed on PIECP
models should be accomplished at the Federal fevel between BJA the
Social Security Administration and the Internal Revenue Service. The
disparate treatment of customer and employer models is arbitrary.
Both, models should be treated the same way for purpases of
re&umng projects to provide inmates with Social Security coverage.
BJA should clarify its position with respect to imposing the Federal
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Unemployment Tax Act on PIECP models as a benefits requirement.
Response: The benefits requwement, as outlined in the proposed
Guideline, elicited the greatest number of comments, Several Federal
laws apply to wages edrned by inmates in penal instituteuns. BIA,
therefore, sought a Guideline review from both the Social Security
Administration (SSA) and the Internal Revenue Service (IRS) to
ascertain whether the PIECP benefits requirement, as proposed, was
consistent with comparable [aws administered bK those Federal.
agencies. Both the IRS and the SSA concluded that BJA's benefits
réquirement is consistent with comparable laws set forth in the
Social Security Act, 42 U.S.C, 410(a)(7) and_418(_c)(6%(B,), and the
Internal Revenue Code. Services performed in an institution bK an
inmate . n the emplo,¥ of a State, a palitical subdivision, or a wholly-
owned instrumentality are excepted_from Social Securit
employment by 26 U:S.C. 3121(b)(7). Section 3121(u)(2)(B)(n)(I|)
also provides that such services are not subject to the Medicare tax.
In contrast to those inmate services performed in the employ of a
state or governmental entity, there is no IRS or SSA exception for
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services of inmates performing services in the employ of a non-
governmental entity (for example, a private corPoranon operating a
prison or a private corporation operating under the PIECP employer
model). PIECP Employer models must Henerally provide inmates with
Social”Security coverage. BJA retains the customer and em IoXer
models to implement fne PIECP benefits provision, 18 U.S.C. 1761(c)
(3), in-a manner consistent with other Federal laws addressing
InMmate waPes. Specifically, the models are necessary in orderto
accord stafes and other governmental entities the Social Security
employment or coverage exception status, as recognized. by the'IRS
and the SSA. BJA will monitor and evaluate Cost Accounting Centers
(CACs,? in accordance with the %mdance set forth in this Guideline,
but will defer to the expertise of both the IRS and SSA should either
of those agencies reach another conclusion with respect to the
%ppro’orlate benefits treatment of inmate wages earned at any given
AC. [n the case of services performed by PIECP inmates, regardless
of whether services are being performed under the customer or
employer model, Federal Unemployment Tax Act taxes do not apply
to such services. See Section 20 U.S.C. 3306(c)(21) which excepts
from employment ' 'service performed by a person committed to.a
penal institution." Accordingly, no changés are made in the benefits
requirement of the Guideline. . Deductions Comment; BJA ought to
expressly authorize the use of room and board deduction funds for
the purpose of lowering costs otherwise_incurred to_maintain angd.
operate a PIECP pro?ram. The term ' 'Chief State Correction Officer"
should be amended fo also include ' "responsible umbrella.
authorities." Private prisons managing PIECP Cost Accountm% _
Centers CACs%shouId be re(ﬁuwe to"demonstrate that any benefit
derived through the taking of room and board deductions is passed
on to states which provide, public funds to cover such costs. The
authorized deduction for victims compensation ought to be made .
available to address a PIECP inmate's legal obhqanons to pay victim
restitution. Response: Consistent with the statutory mandate
addressm(t;, the room and board deduction, BJA defers to state
determinations--as reflected in requlations issued by Chief State
Correctignal Officers--with respect to determining the amounts of
such deductions as well as identifying the specific needs to which
such deducted amounts may be directed. BJA has authority to review
room and board deductions to insure the amounts deducted are .
reasonable and are used to defray the costs of inmate incarceration.
Specific amount determinations and budget line [tem uses are issues
more approRnater determined at the state and local level. In
instances where the Certificate Holder is an umbrella authontY,
posmbly composed of diverse state as well as local aPenmes, he
umbrelfa authority may itself issue policy on this mafter to guide its
multijurisdictional membership. A definition of * 'Chief Staté
Correctional Officer" is added to accommodate the administration of
this deduction by such models. The room and hoard deduction was
authorized by Congress to lower incarceration costs otherwise borne
by the public. Since private prison PIECP inmates' room and board,
expenses n ight otherwise be addressed in contracts for incarceration
services hetwee- rivate prisons and public aPenmes, BJA requires
private prison CAus to obtain written approval from their respective
public agency clients before taking the room and hoard deduction. In
devisingthis'requirement, BJA insures notice of this possible revenue
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source is received by appropriate public apenmes without unduly
burdening contractual relations to which if'is not a P,arty. BJA |
broadensits interpretation of the victims compensation” authorized
deduction to also include deductions deposited in funds established
by law to facilitate victim restitution. Compensation and restitution
sérve substantially the same purpose in providing victims with
financial redress for expenses incurred as a result of crime. Although
the statutory PIECP authorization, 18 U.S.C. 1761(?, does not
require CACSs to make tax deductions, the Internal Revenue Code
requires federal income tax W|thhold|nﬂ if payments of wa?es are
made to employees. BJA encourages all CACS to take whatever
deductions, which may be necessary to complY with all Federal laws,
including the Internal ‘Revenue Codeé. As with the PIECP henefits
provision, BJA defers to the IRS as the final authority with respect to
making CAC tax withholding determinations. Accordingly, changes
are made in the deductions provision to claiify that the victims
deduction ma}/, in some instances, be used to address a PIECP
worker's restitution. obligations. Guidance regarding room and board
deduction is simplified because of the inclusion. of & definition for the
term " 'Chief State Correctional Officer." Clarification is also provided
with respect to tax deductions which may be necessary to facilitate
CAC compliance with the Internal Revenie Code. 9. Voluntary
Inmate Participation Comment: BJA should accept inmate signatures
on deductjon notices as evidence of voluntary inmate participation.
BJA shoulj not require the execution of new inmate voluntary
participation agreements each time the deductions affecting inmate
wages are changed. Response: The 18 U.S.C. 1761(c) expressly
requires not only voluntary inmate employment, buf also inmate
agreement, in advance, of all deductions and financial arrangements
affecting _?ross wa?es. While an inmate's signature on a notice form
may signify receipt of notice, it does not necessarily reflect inmate
agreement. Thus, the proposal is inadequate to insure compliance
with the statutory requirement. Accordingly, no change is made to
the voluntary participation provision.
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10. Consultation With Local Labor and Business Comment: The
consulation requirements reflected in the guideline exceed BJA's
statutory authority. The requirements are overly burdensome and
should not be implemented sp as to compromisg the competitive
capablity of the Cost Accounting Centers (CACs). BJA should accept
as compliance with the labor consultation requirement, the presence
of an organized labor representative on the board of an umbrella
authontg PIECP(PrOJec_t. With respect to consulation with or%amzed
labor, BJA should routinely require CAC consultation with both state
and local union representatives. CACs should also be required to
maintain documentation of such consultation, on file. Response:
BJA's labor consultation requirement is consistent with the mandate
reflected in the statutory note to 18 U.S.C. 1761_§c). The provision
re(\umng notice to local business, is consistent with a provision
reflected in the 1985 guideline os well as the legislative history of the
program exceﬁtlon_. In" this revised Gujdeline, BJA provides spécific
guidance on the minimum amount of information necessary to insure
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rovision of adequate consult ition; it includes general information on
he scope and nature of the proposed Cost Accounting Center, the
pro_?os_ed initiation date as well as notice of the requifement and an
Invitation to comment. Implementation of the consultation
requirements is not intended to compromise the market,
comﬂentwenes,s of a CAC, but to advise local economic interests
which may be impacted by the project. Labor consultation cannot
automatically be achieved through labor participation on the hoard of
a PIECP project. Such representation does not necess,anly insure
notice of the proposed CAC activities to the relevant iocal union,
representative in the locality to be affected. While BJA issues this
uidance. to insure provisioni of consultation to a labor orPamzanon
I.e., notice to a state labor organization, in the event a focal
organization cannot be identified or does not exist), BJA has no
statutory authority to require notice to hoth state and local labor
organizations on 4 routine basis. Accordingly, no change is made to
the consultation provisions. 11 Compliance With the_National
Environmental Policy Act &NEPA) BJA should allow PIECP projects to
defer to state environmental requirements and not impose a new
national requirement, BJA should provide Cost Accounting Centers
(CACs) with technical assistance to facilitate compliance with this
pro?,ram requirement. Response: BJA has no authority to allow CAC
applicants to defer to state environmental requirements as a
substitute for mpl_ementm& the provisions of the National
Environmental Policy Act E(CEPA) 42 \.S.C. 4321-4347 (NEPA). BIA
decisions on proposed PIE P certifications and designations consitute
Federal actions" as defined by 40 C,F.R. 1508.18 of the Council on
Environmental Quality's (CEQ) requlations for implementing NEPA. As
such, BJA has a federal obligation™to insure that prior to decisions
being made on requested certifications and designations, BJA
implements the appropriate provisions of the CEQ regulations. These
Federal implementation responsibilities, which can he shared with but
cannot be delegated to Federal program, applicants, have existed
since the enactment of NEPA. The technical assistance needs of CACs
will be addressed through BJA, itself, as well as its contractor, the
National Correctional Industries Assaciation. Accordingly, no change
was made to the Propos,ed PIECP provision implementing the NEPA,
As a result of public review and comment, the final **Prison Industry
Enhancement Certification Program" Guideline 1s revised to read as

follows:

I1l. Program Guidance

a. PIECP Purposes

<pu!let> To provide a cost-efficient means to address inmate. .
idleness and to provide inmates with work experience and training in
marketable job skills. BJAencoura?es private sector PIECP partnérs
to consider post-incarceration employment to PIECP inmate workers.
<bullet> Through inmate wage deductions, to increase advantages
to the public by providing departments of correction with a means for
collecting taxes and partially recovering inmate room and hoard
costs, by P,rowdmg crime victims with a greater opportunity to obtain
compensation, as well as by promoting inmate family support.
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<bullet> Through PIECP participation conditions, to prevent unfair
comPetmon between RnsonerTma,de goods and private sector goods.
<bullet> To prevent the exploitation 0f prisoner labor.

b. Definitions

Benefits refers to inmate benefit coverage required by 18 U.S.C. .
1761(c)(3). PIECP projects must providé inmate workers appropriate
benefits comParabIe to those made available by the Federal or state
%over_nment 0 private sector employees. The scope of appropriate
benefits coverage is impacted by whether the Cost Accounting Center
is structured asan employer or customer model and whether’the
inmate labor work force i$ controlled by a public agency or the .
rivate sector. BJA refers to the Bureal of Justice Assistance within
he Office of Justice Pro?rams, U.S. De?,artment of Justice. Certificate
Holder refers to a department of corrections, or an alternate
umbrella, authority, which is approved by BJA for PIECP Project |
certification. Certificate Holders assume monitoring and designation
responsibilities with respect to their designated Cast Accounfing
Centers, Al PIECP prisoner-made goods are produced within Cost
Accounting Centers that a Certificate Holder designates within jtself,
private prisons located in the same_ state or jurisdiction or, in the
case or an umbrella authority, within its membership agencies,
Cerfification refers to an exercise of BJA's discretionary authority to
designate a Prison Work Pilot Project pursuant to Title"18 U.S.C,
1761(c). BJA may issue_either standard or provisional certifications
to applicant projects. BJA certified projects are excepted from certain
Federal marketability restraints on thetransport of prisoner-made
goods in interstate commerce, as, provided in IS U.S.C. 1761(ac), and
Sales to the Federal government in excess of S10,000, 41 U.S.C. 35.
Chief State Correctional Officer refers either to the highest ,
correctional officer for the jurisdiction in which the certified work Enlot
Bro ect is located or, with respect to umbrella authorities that control
IECP CACs within a mix_of state and. local jurisdictions, the
authorities themselves. Cost Accounting Cénter QC,AC) refersto a .
distinct PIECP goods ?roductlon,umt of ‘the industries system that is
managed as a Separate accounting entity under the au honty of a
Certificate Holder. All PIECP production activities are conducted
within the context of a designated CAC which, generally, is
structured either as a customer or emploxer model for'purposes of
determining PIECP inmate benefits. All CACs must operate in
compliance with the provisions set forth in 18 U.S.C. Sec. 1761(c)

and this Guideline.
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Customer Model is a form of a PIECP Cost Accounting Center
management structure, In this model, the private sector is engaged
in a_.CAC enterprise only to the extent that it purchases all or d
significant porfion of the output of a_?nson-_b,ased business owned
and operated by a governmental entity, political subdivision or an
instrumentality ‘thereof. A customer model private sector partner
assumes no miajor role in industry operations, does not direct
production and has no control ovér inmate labor. These functions are
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performed, rather, by a department of corrections. Deductions. CACs
may elect to take deductions from a PIECP inmate worker's wages
for certain authorized items. Deductions from PIECP inmate gross
wasges, if taken, may he made only for those items specified in 18
U.S.C. 1761(c)(2), including: payment of taxes, reasonable charges
for room and" board, allocations for family support and contributions
to any funds established by law to compénsate victims of crime (no
less than 5percent and no' more than 20 percent). In no event may
a PIECP inmate worker's total deductions exceed 80 percent of gross
wages and each and every PIECP inmate worker must agree, in
advance, to all deductions from gross wages. Department of
Corrections refers to state or local governmental entity or a political
subdjvision or instrumentality thergof, including. not-for-profit
entities, that are legally sanctioned by state legislatures to
administer prison inqustries. Designafion is an exercise ofa
Certificate Holder's discretionary guthority to bring a CAC within its
certified PIECP Project. This exércise of althority Tesults inan
extension of PIECP exception status and an imposition of compliance
reguweme.nts on an identified CAC operating within the certified
PIECP Project. Employer Model is a form of'a PIECP management
structure. ‘In this model, the private sector owns and operates the
CAC by controlling the hiring, firing,_training, supervision, and
payment of the inmate work force.” The department of corrections
assumes no major role in industry operations, does not direct
production, and exercises. minimim control over inmate labor
performance. These functions are performed, rather, by the private
sector. Goods include tangible items, wares, and merchandise.
Locality means the geo rthlc area impacted by the presence of a
PIECP CAC operation. For PIECP CACs, it is relevant with regard to:
determining Inmate wages, providing consultation to appropriate
labor andcpnvate sector organizations, and determmmg whether a
PIECP CAC operation will displace the private sector labor force. Al
locality determinations must be documented as part of a Notice of
Desn];natlon. As used in the calculation of CAC wage rates, locality is
usually a matter for definition by the appro riate State agency which
noimally determines wage rates (i.e., the State Department of
Economic Security). Minimum wage refers to the Federal minimum
wa%e which is thé lowest possiblewage that can be Paud to gnvate
sector employees under the Fair Labor Standards Act, 29 U.S.C. 206
Any special wage program, excepted by law from the minimum wage
requirement inthe private sector, may be used by a PIECP CAC as
long as the CAC meets the same program participation conditions as
private sector participants. The requisite payment of at least a
minimym wage, bz a CAC, is in no waY intended by BJA to imply that
PIECP inmate workers are employees for purposes of the PIECP
statute or any other Federal law, Monitoring refers to the process of
examining Prison Work Pilot Project activities to ensure continuing
compliance with 18 U.S.C. 1761(0? and this Guideline. It includes, at
a minimum, BJA's receipt and analysis of performance reports and
on-site CAC momtormq visits by BJA, BJA contractors and Certificate
Holders. NEPA means the National Environmental Policy Act, Pub. L,
91-190, 83 Stat. 852 K3970) (codified as amended at 42 US.C,
4321-4347: implemented under 40 C.F.R. ?’t' 1500). Paruagatlon
means engagln% in the activities and operations of an 18U.5.C. 1761
(c) excepted PIECP Project. PIECP means the Prison Industry

ittp:/A\\Avw.natinnalcia.urg/pieguiilc2.hlnil 3/27/2006



National Correctional Industries Association Page 20 of 31

Enhancement Certification Program as authorized by 18 U.S.C. 1761
(c). PIECP Exception Status. Any PIECP Project_which produces
Pnsoner- made goods pursuant’to 18 U.S.C. 1761(c) is excepted
rom certain Federal restraints %osed on the marketability of
anoner-made 00ds, including 18 U.S.C. 1761(a) and 41 U.S.C. 35.
IECP Inmate Worker is a convict or prisoner who. performs notable
tasks necessary to produce or transport goods in interstate
commerce and for a Prison Work Pilot Project certified under 18
U.S.C., 1761(c). The PIECP Inmate Worker benefits from PIECP by
receiving training and work experience. Prevailing waqe IS a wage
rate which is nof less than that paid for work of & similar nature”in
the locality in which the work is to be performed, 18 U.S.C. 1761(c)
(2). Prison Industry means an organized utilization of inmate labor to
Broduce goods or fender services. Prison Work Pilot Project (PIECP
roject) refers to one of 50 non- Federal prison work pilot BrO]eCtS
which may be designated by the Director of BJA under 18 U.S.C.
1761(c). This termencompasses the operations of the Certificate
Holder’s designated Cost Accounting Centers (CACs). Any Prison
Work Pilot Project may consist of one or more CACs. Prisoner |
includes prison and jail inmates, convicts and incarcerated juvenile
offenders, and does”not include Ensoners on parole, probation, or
supervised release. Title 18 U.S.C.. 1761(a) does not regulate the
transport of goods produced by prisoners on_ parole, supervised
release, or probation. Prisoner-made goods include all goods, wares,
and merchandise manuyfactured, produced, or mined, wholly or in
part, by convicts or prisoners (except convicts or prisoners on parole
or probation). Production is the forming. anew or transforming of
marketable goods. The term includes mining and manufacture and
excludes services. Provisional Certification is issued by BJA in
instances where an_applicant has not yet come into full compliance
with all PIECP requirements, but such compliance appears imminent.
It entitles the holder to PIECP exception status for an identified
period of time, may be made contingent upon the occurrence of
identified conditiors, and may or may not be renewed hy BJA
Statutory Exception Status réfers to a prison industry which megts
the statutory requirements set forth in 18 U.S.C, 1761(b), and is
thereby entitled to an exception from the prohibition set Torth in ..
U.S.C. 1761(3). Supervised Release. 18 U.S.C. 1761{a) states that
the Ashurst- Sumners Act prohibition does_not apply to ' 'convicts on
parole, supervised release, or probation.” The reference to
‘supervised release” was added to 1761(a) in 1954, Pub. L. 98-
3,223, and is responsive to changes made at that same time in
state and Federal Sentencing Guidelines. Policy statements issued by
the U.S, Sentencmtg Commission explain that Supervised release is 4
new form of post- imprisonment supervision created by the
Sentencing Reform Act.” See Federal Sentencing Guidelines, IS
US.CA. ch. 7 pt. A(1997). Umbrella Authority refers to a type of
Certificate Holder which is authorized b)/ law to"administer a PIECP
Project and which consists of state and/or local departments of
correction located
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within the same state. A certified umbrella authority may designate

http./Avw u .nationalcia.org/picguide2.hlnil 3/27/2006



National Correctional Industries Association Page 21 of 31

CACs within its membership agencies, as well as within. members'
pnvatle prisons, and assumes Tesponsibility for monitoring CAC
compliance.

¢. BJA's Initial Considerations for Determining Propriety of Work Pilot
Project Certification

1 BJA's Exercise of Discretionary Authority To Define and Certify 50
Work Pilot Projects (A) BJA may ‘exercise |scret|onar18author|ty to
designate up to 50 non- Federdl work pilot projects, 18 U.S,C. 1761
(c). %B) BJA may define PIECP eligibility qualifications and, in
accordance with its own definitions, maY exercise agency discretion
to extend or withdraw certification privileges, as it dnems
appropriate. 2 Threshold Inquiry for Detérmining Applicability of
PIECP Exception Status Appropriate PIECP participants include prison
industries whose activities would_likely violate the 18 U.S.C. 1761(3)
prohibition and would |1ke!¥ not fit within an 18 U.S.C. 176_1éb o
exception. BJA has devised an administrative approach for identifying
such industries. This approach incorporates relevant sections 176
(a) and ﬁb? considerations, |nc|ud_|n(_1 whether a %lven prisoner-made
item qualifies as an excepted.agricultural product, whether a gjven
prison industry aC'[IV_I'[Y qualifies as an unregulated service, and
whether a product distribution activity qualities as an intrastate
distribution’ of %oods. These considerations are reflected in the
following . threshold mquwy, which BJA will use to determine whether
atptrlson industry should be encouraged to apply for PIECP exception
status:

FAH |5 a statutory excedption applicable under 18 U.S.C. 1761(b)? The
oflowing prisnnér-made items are excepted from the prohibition set

forth inSection 1761(a):

<bullet> Parts for the repair of farm machinery; or <bullet>
Commodities manufactured in a Federal, District of Columbia, or
state institution for use by the Federal Government, or b}/ the District
of Columbia or by any state or political subdivision of a state or not-
for-profit organizations. This exception is intended to inure to the
benefit of the public; or <bullet> Agricultural commodities grown or
cultivated on a farm which retain continuing substantial identity
through processing sta?es, if any. In making the determinatiori as to
whether a processing aPe changes a product from an agricultural
commod|t[¥ to a manufactured commodity, a relevant consideration is
whether the processing is incidental or ancillary to agricultural
commodity growth and or cultivation. If the processing is incidental
or ancillary in nature and is commonly undertaken hy a?ncultural
enterprises, then it would likely fall within the scope ‘of the statutory

exception.

(B) Could the contemplated activitg trigger 18 U.S.C. 1761(a) by
resultmq in & production_of goods by inmates in any penal or
reformatory institution? The production of goods, which is regulated
by 18 U.S.C. 1761(a2, must be distinguishéd from inmate services
which are not regulated by the criminal Rrohlbmon. The f_ollowmgi _
factors are relevant in determining whether a given activity results in
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that %a|d for work of a similar nature in the locality in which the work
is to be performed. This requirement benefits society by allowing for
the development of prison industries while protecting the private
sector labor force and business from unfair competition that could
otherwise stem from the flow of low-cost, prisoner-made goods into
the marketplace. PIECP participants must, therefore, implement the
prevailing wage requirements under like conditions experienced by
private sector competition. Toward this end, the following
requirements are applicable:

(A) Section ,1761&(:,) requires that the PIECP wage amount he set
exclusively in relation to the amount of pay received by similarly
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situated non-inmate workers. In derlva the appropriate PIECP
wage, 18 U.S.C, 1761(c)(2) does not alfow other cqst variables to be
taken into consideration, such as unique expenses incurred as a
result of undertakm%, production within the prison environment. (B)
Prevailing wage veritication must be obtained by the appropriate
state agency which determines wage rates Eusually the Department
of Econgmic Security). (C) When making PIECP prevailing wage
verifications and annual re- verifications, the responsible state
agency should recommend the utilization of a non-inmate wage scale
which “will not result in the displacement of non-inmate workers
performing similar work in the relevant locality. (D) The PIECP
prevailing wage must be received by those inmate workers
performing notable tasks necessary ,to,Produc,e and/or transport
goods in interstate commerce. If a’similarly situated, private sector
company is paying wages to obtain services that are necessary to
production, e.g. refuse Enckup,_then the PIECP CAC must also. pay
such wages to'the inmate provider of like sei .ices. In determlnm?
which tasks are covered, the following considerations are relevant;
the amount of inmate time involved, effort and skill necessary to
accomplish the task, the regularity of task performance, and whether
the task would have been_performed by the inmate absent PIECP
production. &Eg The prevailing wage must be verified prior_to the
Initiation of PIECP participation. Annually, thereafter, the PIECP
participant must re-verify the adopted wage to ensure that it
continugs to he comparable to wages paid for work of a similar
nature in the locality in which the %ro ect is located. (F? If no such,
verification can he obtained from the State Department of Economic
Security, or other similar department, the PIECP participant is
responsible for cstajlishmg a reasonable prevailing wage. In such
instances, the partiCipant should retain on file, for BJA'S review: (1)
relevant wage data from a sufficient number of competitors in the
locality; (2)data anal,Yses for determining a reasonable prevailing
wage result; and (3% it possible, a written” assessment of the
reasonapleness of the resultm% prevailing wage determination by an
aRproPrlate state agency which normally determines wage rates. (G)
The PIECP prevailing wage can not be set below the Federal
minimum wage, as defined in the Fair Labor Standards Act (FLSA),
29 US.C. 201 et seq. Payment of the Federal minimum Waﬁe,
however, does not automatically achieve compliance with the
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preva|||n% wag%e requirement unless the prevaHmH wage for the
comparable_ptivate sector industries s, in fact, the Federal minimum
wage. (H) Overtime, at one and a half times the rate of regular or
prevailing wage, must be paid for prisoner hours worked in excess of
40 hours per week. See 29 U.S.C. 207(a) (a payment standard
imposed on private sector competition). (1) If a'CAC pays a wage
based on piece work, the project must apply a calculation to convert
regular wages paid into a comparable hourly wa?e. The calculation
should be Used as a routine check to ensuré that inmate workers,
Ea|d according to piece rate work, do not receive less than the
ederal minimum wage. In instances where the CAC is paying
Federal minimum wage and such a wage is less than the |n_dustr_¥
standard for the prevailing wage, the CAC must be able to identify
inmate worker performance variances as justification for the wage
rate. (J) BJA strongly encourages the use of wage plans that take
into consideration a PIECP worker's e>Bper|ence, semont& and
performance. 3 Non-Inmate Worker Displacement. PIECP CAC
operations must not result in displacement of employed workers; be
applied in skills, crafts, or trades in which_there is a surplys of .
available gainful labor in the locality; or significantly impair existing
contracts. The term ‘‘displacement,” as used in this provision,
includes all such prohibited activities, as well as the inappropriate
transfer of private sector job functjons to PIECP inmates. This
prohibition 1s intended to Protect the private sector partner's non-
Inmate employees, as well as all other non-inmate workers who
Eerfo,rm work ‘of a similar_nature in the same locality in which the
AC is located. This prohibition is not, however, inténded to prohibit
PIECP CACs from engaging in typ.cal Dusiness operations, such as
competing for businéss or bidding on contracts on the open market
after their designation as Cost Accounting Centers.

(A) Regarding the possibility of displacement among non-inmate
employees, of private sector partners in the same lacality as the CAC:
(1) BJA will Presume non-compliance where there is a non-inmate
worker's job tunction replacement by a PIECP inmate worker or
where a non-inmate worker's job function is eliminated or adversely
Impacted, to a significant degree, and there is a concomitant ,
assumption of a Similar job function by a PIECP inmate worker. This
presumption may be overcome if it can be demonstrated that the
non-inmate workers have been retained by the anat_e sector partner
mjobs at Pay rates equal to or Preater than that received m previous
positions, that non-inmate empfoyees, have, been provided an
adequate opportunity for effective training in any new job skills and
that the subject non-inmate employees at- being retained by the
private sector partner under reasoriably similar or improved * .
emﬁ{)onment, conditions. When making this compliance evaluation,
BJA will not consider the private sector partner's intent or economic
V|ab|I|tY. (2) Prior to CAC initiation, the CAC applicant must provide
BJA with written documentation reflecting the private s_ectorEpartner's
agreement not to displace its non-inmaté employees with PIECP
.mate labor in violation of the 18 U.S.C. 17 1(c§ statutory note. (B)
Prior to prQ}ect initiation, all CAC applicants must show through
written verification by the State Department of Economic_ Security ﬁor
other appropriate state agency) that the PIECP project will not result
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in displacement of non-inmate workers performing the same work,
regardless of waﬁe rate.. In cases where an .%ppropnate state agency
cannot provide this service, the applicant CAC should propose fo and
confer with BJA as to alternative measures to address this
requirement. (C) While compliance is a continuing CAC obligation,
BJA will scrutinize CAC compliance with the non-displacemgnt

re uwementJ[ust prior to and within one year after the initiation date
of CAC operations. (D) In instances where BJA finds that CAC
implementation results jn private sector worker d|,sRIacement, the
CAC must either cease its o/feranons or comply with a BJA-approved
corrective action p'an, if BJA proposes such a plan under Section IV.

f. of this Guideline, infra.
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(E) BJA strongly recommends that CAC job development be oriented
toward the creation of new [obs within the locality. 4. Benefits. PIECP
projects must provide inmate workers appropriate benefits
comparable to those made available by the Federal or State
Government to private sector employees, including workers'
compensation and, under certain circumstances, Social Security.

(A) By statute, in some states, inmates are not eligible to participate
in‘workers' compensation prq?ra_ms. Provision of comparable
workers' compensation_ benefits is acceptable as long as the CAC can
demonstrate comparability of such benefits with those secured bg
the Federal or state Government for private sector emﬁloyees. (B)
The PIECP CAC management model impacts whether the CAC must
provide Social Se,cuntr benefits to PIECP ate workers. Where the
employer model is utifized and the private sector directs and controls
the PIECP inmate worker, the PIECP participant must p-'vide PIECP
inmate workers with Social Security benefits. Where a customer
model is utilized and a governmental, or instrumentality_ thereof,
directs or controls the PIECP inmate worker, BJA recognizes the
applicapility of other provisions of Federal law which may gperate to
preclude the provision of PIECP inmates with certain beriefits,
Including Social Security. 5_Deductions. Participating CACs are not
required under 18 U.S,C. 1761(c) to take deductions from PIECP
inmate wag{es. Deductions, however, may be required under other
Federal statutes, such as the Internal Revenue Code. If a CAC elects
to take deductions from a PIECP inmates’ Hros,s wages, such
deductions can be taken only under the following conditions:

%) Deductions from gross wages, if made, may be withheld only for
the following authorized purposes: (1) taxes (Federal, state, local);
(2) inthe case of a state prisoner, reasonable charges for room and
poard as determined b reﬁulatjons Issued by the Chief State
Correctional Officer; (3) allocations for suDpart of family pursuant to
state statute, court order, or agreement by the offender; and (4)
contributions of not more than 20 percent, but not less than 5
Perce_nt_of gross.wages to any fund established by law to compensate
he victims of crime.

Such deductions, in aggregate, cannot exceed 80 percent of gross
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wages.

(B) PIECP inmate workers must be paid, credited with, or otherwise
benefit legally from, the 20 percent gross remainder. In this regard,
the CAC may direct the 20 percent gross remainder to a PIECP
inmate worker's expense accounts, savings accounts, or toward the
settling of the worker's Iegal obligations, including the payment of
fines and restitution. (C) Each, Certificate Holder, throu,%h,ns,
respective Chief State Correctional Officer, retains flexibility in
determining approgna_te room and hoard charges that may be
deducted from PIECP inmate workers' gross wag?es,. Except as to
CACs within Pr;vate prisons, the applicable regulations, for
determmmq his deduction are those issued by the Chief State
Correctional Officer of the state in which the PIECP inmate is
incarcerated. (D) The legislative history of 18 U.S.C. 1761(c) reflects
a Congressional ‘intent t0 permit the use of the room and board
deduction to lower costs otherwise incurred by the public for inmate
incarceration. Thus, prior to making room and board deductions,
private prison CACs must obtain, written ap(proval of any such
Proposed deductions from ;he Civ if State Correctional Officers for
hose states from which the PIECP inmate workers were remanded.
fE) A PIECP inmate's gross, wages may be subjected to a deduction
for the purpose compensatmgl,cnme victim.. :f'the deducted amount
is deposited im >a fund established by law for the purpose of
providing crime victim c_omPensatl_on. State crime victim,
compensation funds_typically qualify as authorized recipients of such
deducted amounts. The viccims compensation deduction may also be
used to address victim restitution as long as the deducted amounts
are deposited into a fund established by law to address such victim
interests. Amounts Geducted by private prison CACs should be
deposited in those ¢'ime victim compensation or restitution funds in
states from which the PIECP inmates were remanded. 6. Voluntary
PIECP Inmate Worker Participation The Inmate Worker must indicate,
in writing, that he or she: (A) agrees voluntarily to participate in the
PIECP pioject, and (B) agrees voluntarily, and in advanc,, to specific
deductions made from gross wa%es as well as all other financial
arrangements made as to earned PIECP wages. 7. Consultation With

Organized Labor PIECP CACs must:

(A) consult with representatives of |ocal union central bodies or .
similar labor union organizations prior to the initiation of any certified
or designated CAC project. CACs should consult with as many of such
organizations as may have an interest in the trade or skill tobe |
performed by the PIECP inmates, If there are no local unjon oodies
or labor organizations, consultation must be made with the state
union hodigs or similar state-wide labor or?amzanons. (B) provide
adequate information about the contemplated PIECP participation
such as, at a minimum, an identification of the scope of the intended
CAC and projected initiation. date, as well os an explanation of the
fact that statutory consultation is required and comments are invited.
CACs should retain documentation reflecting Provmon of adequate
consultation. 8 Consultation With Local Private Industry PIECP CACs

must:
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(A) consult with representatives of local business that may be
economically impacted by CAC production prior to beginning
operations, and éEé) provide adequate information about thé
contemplafed PIECP participation such as, at a minimum, an
dentification of the scope of the intended CAC and projected
initiation date as well as an explanation_of the ect that consultation
is required and comments are invited. CACs should retain
documentation reflectm%_prowsmn of ade(iuate consultation. 9.
Compliance With the National Environmental Policy Act (NEPA) The
review and approval of PIECP certification applications as well"as the
designation of PIECP CACs must comply with NEPA and other related
Fedéral environmental review requirements. See NEPA, 42 U.S.C.
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4321-4347 and 40 CFR pt. 1500. See also 28 CFR pt. 61
(Degartment of Justice procedures for_implementing NEPA); 28 CFR
t. 6L App. D (procedures specific to Federal actions undertaken by

Phe Office of Justice Programs).

(A) A BJA PIECP certification, or a CAC designation under an issued
certification, constitutes a ' “Federal action,” os defined by 40 CFR
1508.18 of the Council on Environmental guallty's Q_CEQ) regulatmns
for implementing NEPA. Consjstent with CEQ regulations, PIECP
applicants and CACs are required to submit fo-BJA review
environmental data and information regarding their proposed
actjvities and, if necessarY, environmental assessments. Applicants
and CACs must_also assist BJA in the preparation of an}/ required
environmental impact statements. (B) Title 28 CFR Part 61 AEp. D
provides NEPA compliance guidance to PIECP applicants and CAC.,,
Including the following: (1) Actions entailing, minor renovation
projects or remodeling do not normally require an environment
Impact statement or an environmentar assessment, unless, for
example the actions would be located in or potentially affect a
floodplam; a wetland; a listed species or critical habifat foran
endangered species; or a Broperty that is listed on or may he ellqlble
for listing on the National Register of Historic Places. (2) Actionr That
normally require an environmental assessment, but not’ necessarily
an environmental impact statement, include: renovations and
expansions that chan%e the basic prior use of a fa0||_|t¥_ o
substantially change its size; change in use of an existing facility that
results in the incréased production”of liquid, gaseous, orsolid
wastes; new construction: research and technoIoPy whose
anticipated and future apPI|cat|on could be expected to have an
effect on the environment; and new operations involving the use of
hazardous, toxic, radioactive, or odorous, mater'als. Assessments of
such activities which result in BJA **findings of significant impact"
will necessitate the preparation of environmental impact statements
m compliance with NEPA and its implementing regulations. (3)
Additionally, no certification will be approved "nor can any demgnatmn
be provided or maintained if the application or designation includes a
facility in non-compliance with any Federal, state, or local
environmental law or regulation,

> \vlvw.natioiiiilcia.org picgiikli&.luinl 327/2(H)b
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IV. PIECP Administration
a. Certificate Holders

BJA may_exercise jts discretionary authority to certify up to 50 Non-
Federal "PIECP Projects. Eligible applicants may seek certification by
submitting an_ application t0 BJA In accordance with the requirements
set forth in BJA's PIECP Certification Q})phcatmn, which will be
provided upon ,re(iuest, and subpart 1V.a.2 infra. BJA's review of
submitted applications will be conducted as outlined in subparts
IV.a.3and a.4, infra. Once a certificate is issued, the holder assumes
the authority and responsibilities set forth in subparts IV.a.5and a.6
infra. 1 Project Structure All departments of correction, authorized
by law to administer prison industry programs, are eligible to apply
for BJA certification. Certified applicants may designaté one or a
numper of Cost Accounting Centers (CACs) under their authority.
Certificate Holders maY also under certain“conditions designate "CACs
within P_rlvate prisons focated in their respective states or
jurisdictions. BJA will consider alternative program structures
sug?ested by certification applicants, including, but not limited to,
applicant umbrella authorities, as described in subPart 1. d.l,
supra, 2. Application Content All applications for PIECP Project
Certification shall include the following:

(A) Assurances of Authority. The Certificate Holder must provide
written assurance to BJA that it has in Place apPropnate statutory
and administrative authorjty to meet all mandatory program critéria
and, in particular, to monitor CAC compliance thraughodt the
W_oposed PIECP Project. (B) Documentation to Show Compliance

ith Mandatory Program Criteria. The applicant must submit all
documentation” necessary to show CAC compliance with the ning
mandatory p[o?ram critéria outlined in Section 11l d., supra. (C)
Project Déscripfion. The applicant must describe key project
elements, including the process to be_used to designate and monitor
compliance of CACs with 18 U.S.C. 1761(c) and this Guideline. 3 BJA
Review PIECP applications will be reviewed by BJA on a first-come,
first- served basis. Awards of certification are discretionary exercises
of authority by BJA under 18 U.S,C. 1761(c). No certification will be
awarded, however, unless there is a determination that the applicant
has met the mandatory participation criteria outlined in this
Guideline. AFPI|cants Will be notified in wr|t|n? of BJA's award or
denial of certification. The hearing and appeal procedures set forth in
28 C.F.R. Part 18 do not a(tpply to"denied PIECP applicants. Certified
applicants will be informed of'the effective date of BJA's certification.
4. Standard or Provisional Certification A standard certification may
be issued by BJA to an approved Certificate Holder applicant when all
mandatory program criteria have been met. When one or more
mandatory program criteria have not been met, but when st.-ps have
been taken to ensure that those criteria will be met within a
reasonable period of time, then a provisional certification may be
issued by BJA in instances where the wﬁhhqldmg of certification
would significantly impair the applicant's ability to further develop its
project. The terms of the provisional certification will be made
specific to the nature of the unmet mandatory criteria and may be

http:/rtviviv.nalionalciu.org/pieguide2.himl WBO]
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made contingent upon the occurrence of identified conditions.
Provisional certifications may he Issued for no longer than one year
from the date of issuance and may be subject to renewal, at BJA'S
discretion. 5 Certificate Holder Désignation Authority (A) The
Certificate Holder ma;{ exercise CACdesignation authority with
respect to department of correction prison industries operating under
its jurisdiction, including in private prisons which are |ocated in its
respective state or jurisdiction. CACs designated within private
anons must also retain on-file documentation reflectm? approval of
PIECP inmate worker participation by the state and loca {ur!sdlctmns
in which PIECP inmate workers were convicted, In order 1o issue
such aP rovals, the remanding state ard local jurisdictions must also
hold PIECP certificates. To exercise this authority, a Certificate
Holder must first determine that a proposed CAC has complied with
the requirements set forth in this Guideline and in 18 U.S.C. 1761(c).

[[Page 17013]]

Whenever the Certificate Holder elects :0 exercise this authority after
certification app ication apRrovaI, it must submit a Notice of |
Designation, Form to BJA that provides :he following information and
documentation: (1) Cost Accountmg Center Name and Location; (2)
Proposed number of workers;. (3) Ifem(s) .to be produced; (4)
Propped consumer market (mcluqu anticipated (feograpm,c ,
d|str|but|on2; (15) Description of private sector involvement, including
mode]s that will e used in workm%,wnt private enterprise; (6)
Locality determination, and supporting justification; (7) Description
of inmate compensation plans; (8) Documentation of prevailing wage
verificatjon; (9) Identification of deduct ons and percentage of each
to be taken from PIECP inmates' gross wages; (10) Documentation
of private sector partner's aPreement not to displace its non-inmate
emplcyees in the same locality with PIECP inmate labor, if
aﬁgl'wable; (11) Documentation of non-displacement verification; and
(12) As to any CACs within private prisons, written approval from
remanding jufisdiction of ang groEoosed room, and board deduction, in
compliance with Section 111.0.5.(E)of th s Guideline, supra; (13) As
to any CACs within private prisons, written a ?,roval ofthe =
demﬂnanon by the Chief State Correctional Officer for the jurisdiction
in which the CAC is located: and (14) Documentation of the .
environmental impacts of the CAC's existing and proposed activities.
(B) The Certificate Holder may, in its own discretion, undesignate
any previously designated CAC. In sych instances, the Certificate
Holder muyst submit'to BJA an Undesignation Form rowdmg the
following information: FI) Cost Accounting Center Name an

Location; (2) Reasons for Undesignation; “and (3) Effective Date of
Undesignation, (C) BJA may, at any time deemed necessary to
resolve” compliance concerns and upon the issuance of writfen notice,
suspend. a Certificate Holder's authority to designate additional Cost
Accounting Centers. 6. Certificate Holder Monitoring Responsibilities
As to all designated CACs, the Certificate Holder mist assume the

following monitoring responsibilities:

(A) Undertake all reporting and evaluation activities deemed
necessary to ensure contiiuing designated CAC compliance; and (B)

littp: \vw\v.nationalcia.org fpieguido?2 lilinl 3'27/21)06
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Respond to all BJA requests for information and cooperation aimed at
ensuring Project compliance.

b. Cost Accounting Centers’ PIECP Exception Status
A CAC is entitled to operate under PIECP exception status.

1 To retain this status, the CAC must comply with all PIECP
participation obligations to its Certificate Holder and to BJA,
Including: (A) Mdintaining continuous_compliance, with the
requirements set forth in 18 U.S.C. 1761(c) and in Ill.d), supra, of
this Guideline; and (B) Respondmg to all monitoring requests for
information and coopeération aimed_at maintaining Continued
comghanc_e with this Guideline. 2 The CAC must promptly report to
the Certificate Holder any contemplated change in operations which
may affect its ability to maintain statutory and Guideline compliance.

¢. Compliance Reviews

1 Performance Reports Within 30 days, followm([; the close of each
calendar quarter, each CAC must submit a quarterly performance
report to its Certificate Holder in a form prescribed by BJA. The
performance report describes activities undertaken during the
prescribed period. A consolidated report of all CAC activity must be
submitted to BJA by the Certificate Holder within 45 days following
the close of each calendar quarter. 2. On-Site Monitoring Reviews
BJA and BJA technical assistance contractors are authorized to
perform desk and on-site reviews of all PIECP participants, including
all CACs, as deemed necessary. On-site reviewers may request
access to any and all documentation necessary to assist in-
determinin comR/lllan,ce with the requirements of this Guideline and
18 U.S.C. 1761 Monitored participants will be advised in writing of
the results of any such reviews. Immediate corrective action must be
taken to address determipations of non-compliance and/or to
respond to issues that raise compliance related-concerns for BJA.

d. BJA's PIECP Administration
BJA's PIECP responsibilities include the following:

. Review and approval of Certificate Holder PIECP applications; 2
l\/lomtorm% to determine compliance status of operations within all
CACs; 3 PIECP exc,ePnon status_termination or suspension for cause
related to substantial non-compliance; 4. Liaison with other Federal
agencies that may affect PIECP operations; 5. Provision of
compliance-relatéd technical assistance; and 6. Any and all other
functions_necessary to administer the program in compliance with 18

U.S.C. 1761(c).
e. PIECP Exception Status Suspension/Termination

1 Notice of Possible Compliance Violation Alleged facts_indicative ol
non-compliance shall be communicated in writing by BJA to Hu

http://\\ww.uutionalcKi.urg/picguido2.htinl 3/27/2006
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involved Certificate Holder and the involved designated CAC. These
parties must resRond to the allegations, in writing, within 15 days
after receipt of the notice of non-comPhance detérmination.
Immediate corrective action must be taken to address
determinations of non-compliance. 2 Voluntary Compliance |
Agreements |f BJA determines that noncomplidnt practices persist,
BJA may, in its discretion, propose a voluntary com,i)hance ,
agreement to the involved Certificate Holder. "3 Failure To Achieve
Compliance and Effect of Non-Compliance If a voluntary compliance
agreement is not presented by BJA or is not accepted or adequately
implemented by the Certificate Holder within 30 days after receipt of
such an agreement, BJA may suspend the Certificate Holder's
certification and/or CAC exception status. 4. PIECP Exception Status
Suspension and Termination A certification may be terminated b
BJA'if it has been inactive (no production within a designated CAC) or
suspended for six consecutive months, A certification and/or
designation may be suspended, and six months thereafter,
terminated upon: (1) issuance of a notice of a determination that the
Certificate Holder and/or designated CAC is not acting in compliance

with
[[Page 17014]]

the re?uwements of 18 U.S.C. 1761, this Guideline or the conditions
set forth in its certificate; or (2) in the discretion of the Director of
BJA and upon a re-definition of'a PIECP Project authorized under 18
US.C. 17 l(cg. Termination or suspension of the exception status of
one designated CAC will not automatically impact the PIECP
exception status of other CACs under the same certification unless
the PIECP Project certification is suspended or terminated. The
hearm? and appeal procedures set forth in 28 C.F.R. Part 18 do not
apply fo PIECP applicants or participants who have had PIECP
exception status suspended or terminated under this provision.

Dated: March 31 1999, Nancy Gist, Director, Bureau of Justice
Assistance. [FR Doc. 99-8575 Filed 4-6-99; 8:45 am] BILLING CODE

4410-18-P

National Correctional Industries Association
1202 North Charles Street
Baltimore, MD 21201
(410) 230-3972 éFAX (410? 230-3981
EMAIL |nfo@natlonalcla.org

copyrighttc: National Correctional Industries Association, all rights reserved
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1

2006 LEGISLATIVE SESSION Bill Version: CSSB 315(L&C)
(S) Publish Dale: 4/21/06

Revision Date/Time (Note if correction): Dept. Affected; Commerce

Title Disposition of Unredeemed Property RDU Banking & Securities (536)

Component Banking & Securities

Sponsor Rules
Requester Labor & Commerce

Component No. 2806

Expenditures/Revenues ( Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE IThousands of Dollars)

1002 Federal Receipts
10C3 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2006) cos.1 0.0
Mark this box (X) if funding for this bill is included in the Governor's FV 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYsIs:  fAlfaefi nseparate popeil m  story)

Tnis_legis|ation increases the amount a_?awnbroker can keep for profits when sc'ling Property bought or
received in pledge and not redeemed within 3D days after the date of mailing notice.”It ties the allowable
amount they can keep without sharing with the customers, to a section inthe Alaska Small Loans Act which

Fﬁ(eﬁqp,ts, pa}\//vnbrokers from the that act for loan up to 800 This legislation does not impact the operations of
e division.

Phone 466-6447
Date Time 4'14106 11 47 AM

Date 4>142006

Prepared by. Ma> Dauvis. Director
Divison Banking & Securities

Approved by:  William C Noll. Commission?’-
Agency Comme'ce, Community, and Economic Development
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January - May:

SENATOR
JOHN J. COWDERY c$3te Leg. Stale Capitol, Suite 101
Juneau. Alaska 99801 - 1182
Anchorage Tel: 907-465-3879
Toll Free: 88B-269-3&79

Fax; 907-465-2069

May - December;
716 W. 4™ Avenue

Committees

Chair; Rules Anchorage. Alaska 99501

Chair; World Trade & Tel; 907-269-0222

Stale/Federal Relations S enate Fax: 907-269-0223

Vice-Chair: Transportation . .
Senator_John_Cowdery @legis.state.ak]

Legislative Council
Sponsor Statement

CSSB 315 L&C
“An Act relating to the disposition of unredeemed property;
and providing for an effective date."”

Pawns are collateralized loans whereby an individual borrows money against an item (TV, tool,
piece of jewelry) and leaves the item with the pawnshop. The pawner (individual bringing item
in) has 60 days to make an interest payment or pay off their loan. Failure to do so results in an
unredeemed pawn item, which becomes the property of the pawnshop and can be sold.

How unredeemed property is currently handled can be best explained by this scenario: A
pawnshop takes a piece of jewelry in for the maximum pawn loan limit of $500 - the pawner
fails to make interest payments or pay off the loan by the 60 day mark. The pawnshop then sells
the jewelry for $700. Currently, the pawnshop would owe the pawner 507? of the extra $700
profit from the $700 sale. ($700 sale less $-100 unredeemed prop max ) This is the part of the

statute SB 315 will change.

Pawn loan limits have been regulated by statute since 10-19. Since that time the issue has been
revised twice, with the last time being 13 years ago in 1993, The sale of unredeemed property
has been regulated by statute since 1981. Two different issues are raised with these statutes.
The first is the paw n limit, which is the maximum amount that can be loaned on any single item.

The second is the handling of unredeemed property.

In the following chart you will see that the pawn loan limit has been raised over the years,
oln iousiv with the value of a dollar and the consumer price index this change has been
necessary. In 1993 when the pawn loan limit was raised, the unredeemed property provision
remained the same, causing a disparity in the paw n loan limit to the unredeemed property

amount.
YEAR PAWN LOAN UNREDEEMED PROPERTY PROVISION
LIMIT (amount alter which pawnshop must split profit G
50(A with the paw ner)
1949 $100 No Provision
19s1 $200 $400 (twice the pawn loan limit)
1993 $500 $400 (no chance from 19$1 law)
2006 $500- $1000 (proposed change to twice the pawn loan limit)

unchanucd

SB 315 restores the ratio that was originally established between pawn loan limits and
unredeemed pioperty. It docs not change the $500 pawn loan limit, but changes the language
regarding the sale of unredeemed property from $-100 to $1000, or twice the pawn loan limit, as

was previously the standard set in 1981.

Monday, May IIf, 200f> 24 TS1779\I-



The below references are applicable to CS SB 315 L&C’:
Short title: Relating to unredeemed property

AS 08.76.040 Disposition of unredeemed property.

(a) If property bought or received in pledge by a pawnbroker is not
redeemed by the pledgor within the redemption period, the pawnbroker shall
give notice to the pledgor by mail to the pledgor's last known address that
the redemption period has expired. If the property is not redeemed within 30
days from the dale of mailing of the notice, the title and interest of the
pledgor in the property vest in the pawnbroker subject to (b) of this section.

(b) is amended to read:

If a pawnbroker sells property bought or received in pledge and
not redeemed within 30 days after the date of mailing notice under (a) of
this section, the pawnbroker shall pay the pledgor one-half of the amount
that is (IN EXCESS OF $400) received for the properly and that
exceeds twice the maximum amount allowed under AS 06.20.330 for
individual loar.i hv pawnbrokers and loan shops to be exempt from

AS 06.20.

(c) A pawnbroker shall give notice of any money due the pledgor under
(b) of this section by certified mail within 10 days of the sale of the pledged
property. If the pledgor does not respond within 00 days after the notice is
mailed under this subsection, the pawnbroker is entitled to the entire amount

received by the pawnbroker for the property. A

(d) In this section "redemption period” means the period agreed to in
writing by the pledgor and pawnbroker for the holding of property by the
pawnbroker without sale to a third party or. in the absence of a written

agreement, 60 days.

AS 06.20.330. Exemptions
(a) |Repealed. Sec. 55 ch 75 SI.A 2002¢,

(b) This chapter does not apply to individual loans by pawnbrokers or
loan shops where separate and individual loans do not exceed $500.

AS 06.20. Alaska Small Loans Act

SB 315

April 18,2006

Provided by: Senator Cowdery
I'alie | of |



Retail Ring Value:
$1200

Pawn Shop Loans
Max Limit; $500

HHHH

60 Days Unredeemed
Property Deadline

HHHH

Pawnshop sells
ring for $700



Currently:

Pawnshop sale $700
Less $400 Unredeemed prop -$400
TOTAL Sale $300
50% back to pawner -$150

Less initial investment yet
to recoup ($500 loan-$400

Unredeemed max) -$100
TOTAL PROFIT HOQ
HitHE
Updated Ratio:
Pawnshop sale $700
Less $1000 Unredeemed max N/A

Less initial investment yet
to recoup ($500 loan)
Unredeemed Max 50% N/A

TOTAL PROFIT
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SENATE FINANCE COMMITTEE REPORT
SENATE FINANCE COMMITTEE

DATE: 4/21/06 FURTHER:

DATE TURNED ,
INTO OFFICE: H|<A--HQLE

Finance Committee considered SENATE BILL NO. 315

SB 315 DISPOSITION OF UNREDEEMED PROPERTY

"An Act relating to the disposition of unredeemed property; and providing for an effective date."

and recommends: CS Senate Bill-
_ [ tf'Same Title
[ 1 be replaced with CS [ ] New Title
[V]//adopt previous _ CS £ £ 3 ( 5 ( U ( L > SCS House Bill:
[ 1 Same Title
[ ] attached amendment(s) [ j Technical Title
Change
[ 1 adopt Letter of Intent by Committee [ 1 New Title w/
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REPORTED OUT

FISCAL NOTE AR111b

SENATE FINANCE COMMITTEE

STATE OF ALASKA Fiscal Note Number: 1

2006 LEGISLATIVE SESSION Bill Version: CSSB 315(L&C)
(S) Publish Date: 4/21/06

Revision Date/Time (Note if correction): Dept. Affected: Commerce

Title Disposition of Unredeemed Properly 'RDU Banking & Securities (536)
Component Banking & Securities

Sponsor Rules

Requester Labor & Commerce Component No. 2808

Expenditures/Revenues (ThOUS&ﬂdS of DO”&I'S)

Note: Amounts do not include inflation unless otherwise noted belcw.

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( | — T
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2006) cost: 00
Mark this box (X) if funding for this bill is included in the Gove nor's FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYsIs:  (Attach a separate pacta it necessary)

This legislation increases the amount a,?a,wnbroker can keep for profits when selling properly bought or
received in pledge and not redeemed within 3D days after the date of mailing notice.” It ties the allowable
amount they can keep without sharing with the customers, to a section in the Alaska Smail Loans Act which

?ﬁ(gm\%ﬁ nawnbrokers from the that act for loan up to S500) This legislation does not impact the operations of

Phone 465-5447
Dale/Time 4/14/06 1147 AM

Dale 4/14/2006

Prepared by.  Mark Davis. Director
Division Banking & Secunlies

Approved by:  William C. Noll. Commissioner
Agency Commerce. Community, and Economic Development
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January-May:

SENATOR State Capitol. Suite 101
ate Capitol. suite
JOHN J. COWDERY Juneau. Alagka 99s01 - 1182
Anchorage Tel: 907-465-3879
Toll Free. 888-269-3879

Fax: 907-465-2069

May - December:
716 W. 4m Avenue

Commitlees
Chair: Rules Anchorage. Alaska 99501
Chair: World Trade & Tel: 907-269-0222

Fax: 907-269-0223

Stale/Federal Relations

Vice-Chair Transportation
Legislative Council Sent, v_john_Cowdery@legis.state.ak 1

Sponsor Statement
CS SB 315 L&C
“An Act relating to the disposition of unredeemed property;
and providing for an effective date."

Pawns are col lateral i/ed loans whereby an individual borrows money against an item (TV, tool,
piece ofjewelry) and leaves the item with the pawnshop. The pawner (individual bringing item
in) has 60 days to make an interest payment or pay off their loan. Failure to do so results in an
unredeemed pawn item, which becomes the property of the pawnshop and can be sold.

Ilow unredeemed property is currently handled can be best explained by this scenario: A
pawnshop takes a piece ofjewelry in for the maximum pawn loan limit of $500 - the pawner
fails to make interest payments or pay off the loan by the 60 day mark. The pawnshop then sells
the jewelry for $700. Currently, the pawnshop would owe the pawner 50% of the extra $300
profit from the $700 sale. ($700 sale less $400 unredeemed prop max ) This is ti e part of the

statute SB 315 will change.

Pawn loan limits have been regulated by statute since 1049. Since that time the is' ite has been
revised twice, with the last time being 13 years ago in 1993. The sale of unredeemed property
has been regulated by statute since 1981. Two different issues are raised with these statutes.
The first is the pawn limit, which is the maximum amount that can he loaned on any single item.

The second is the handling of unredeemed property.

In the following chart you will see that t' e pawn loan limit has been raised over the years,
obviously with the value of a dollar and tu> onsumer price index this change has been
necessary. In 1993 when the pawn loan limit was raised, the unredeemed property provision
remained the same, causing a disparity in the pawn loan limit to the unredeemed p iperty

amount.
YEAR PAWN LOAN UNRKDEEIMEI) PROPERTY PROVISION
LIMIT (amount after which pawnshop must split profit i
50% with the paw ner)

1949 $100 No Provision

1981 $200 $400 (twice the pawn loan limit)

1993 $500 $400 (no change Iran 1981 law)

2006 $500 S 1000 (proposed change to twice the pawn loan limit1

unchanged
SB 315 restores the ratio that was originally established between pawn 'oan limits and
unredeemed property. It does not change the $500 pawn loan limit, but changes the language
regarding the sale of unredeemed property from $400 to $1000. or twice the pawn loan limit, as

was previously the standard set in 1981.

Monday. April 24,200f> 24*1.SITT'AI?
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The below references are applicable to CS SB 315 L&C:
Short title: Relating to unredeemed property

AS 08.76.040 Disposition of unredeemed property.

(a) If property bought or received in pledge by a pawnbroker is not
redeemed by the pledgor within the redemption period, the pawnbroker shall
give notice to the pledgor by mail to the pledgor's last known address that
the redemption period has expired. If the property is not redeemed within 30
days from the date of mailing of the notice, the title and interest of the
pledgor in the property vest in the pa.vnbroker subject to (b) of this section.

(b) is amended to read:

Ifa pawnbroker sells property bought or received in pledge and
not redeemed within 30 days after the date of mailing notice under (a) of
this section, the pawnbroker shall pay the pledgor one-halfof the amount

that is (IN EXCESS OF $400) received for the property and that
exceeds twice the maximum amount allowed under AS 06.20.330 for

individual loans by pawnbrokers and loan shops to be exempt from
AS 06.20.

(c) A pawnbroker shall give notice of any money due the pledgor under
(b) of this section by certified mail within 10 days of the sale of the pledged
property. If the pledgor does not respond within 90 days after the notice is
mailed under this subsection, the pawnbroker is entitled to the entire amount

received by the pawnbroker for the property.

(d) In this section "redemption period” means the period agreed to in
writing by the pledgor and pawnbroker for the holding of property by the
pawnbroker without sale to a third party or, in the absence of a written
agreement, 60 days.

AS 06.20.330. Exemptions
(a) [Repealed, Sec. 55 eh 75 SLA 2002].

(b) This chapter does not apply to inclix idual loans by pawnbrokers or
loan shops where separate and individual loans do not exceed $500.

AS 06.20. Alaska Small Loans Act

SB 315
April 18.2006
Provided by: Senator Cowdery
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Retail Ring Value:
$1200

Pawn Shop Loans
Max Limit: $500

HHH

60 Days Unredeemed
Property Deadline

FHH

Pawnshop sells
ring for $700



Qurentdy-

Pawnshop sale $700
Less $400 Unredeemed prop -$400
TOTAL Sale $300
50% back to pawner -$150

Less initial investment yet
to recoup ($500 loan-$400

Unredeemed max) -$ 100
TOTAL PROFIT $50

HitHE

Updated Ratio:

Pawnshop sale $700
Less $1000 Unredeemed max N/A
Less initial investment yet
to recoup ($500 loan) -$500
Unredeemed Max 50% N/A

TOTAL PROFIT $200



SENATE COMMITTEE REPORT
First Committee of Referral

DATE: 4/12/06
Date of 5-Day Notice: *4 \3 |PU> DATE TURNED
(inaccordance with Uniform Rule 23) INTO OFFICE: ;b | xp..

Labor and Commerce Committee consideied SENATE BILL NO. 315
SB 315 DISPOSITION OF UNREDEEMED PROPERTY

"An Act relating to the disposition of unredeemed property; and providing for an effective date."

and recommends:

Senate Bill:
n\~be replaced with CS F I %We_r}l(tale
[ J adopt previous _ CS ( 3CS House Bill:
[ ] attached amendment(s) Hgg?]%llgleﬂte
[ ] adopt Letter of Intent by Committee 1] Ne an1g|tle
[ ] further referralto Committee SCR#__
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):

[ ) APPROPRIATION - no fiscal note









HOUSE COMMITTEE REPC T

gﬁll)e Referred to Committee; May 22006
Date of Committee Action: S | &) D O
The FINANCE Committee considered:

SENATE BILL NO. 317

FURTHER REFERRALS:

SB 317

ANCHORAGE PARKING GARAGE

"An Act relating to the purchase by the Alaska Housing Finance Corporation of a parking garage in Anchorage, Alaska
and approving the issuance of bonds for the ptirclias <of that parking garage; providing notice of, and authorizing the
commissioner of the Department of Administration to enter into, a lease-purchase agreement with the Alaska Housing
Finance Corporation for that parking garage; and providing for an effective date."

Recommends it be replaced with ( JIICS or [ JCS for

( )

For Senate Hills with new title: I J Technical Title / ] New Title: IICR [ ]1Same Title | ] New Title

| ] attach amendments
[ j add new referral to Committee
| ] Letter of Intent Committee

e ATiH FISCAL NOTES

ur Assigned bv Chief Clcik's Office
Equpl\kt.: List In Di)I(s): | *FN#*  Fiscal | Indet.  Zero
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REV

nor
A L
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[*b 1
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Chair: ©* e

PREVIOUS FISCAL NOTES
List by Deptis): | IN# | Fiscal  Indet. | Zero
\
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