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November 22, 2005

Ms. Pat Davidson, CPA

Legislative Auditor

Division of Legislative Audit

Legislative Budget and Audit Committee
P.O. Box 113300

Juneau, Alaska 99S11-3300

Dear Ms. Davidson,

Thank you for the opportunity to respond to your Preliminary Audit Report concerning
the State Physical Therapy and Occupational Therapy Board Sunset Audit.

The department concurs with the audit findings. We are fortunate that individuals who
have served on the Board beyond ilicir termination date have continued their service until

replaced.
Again, thank you for the opportunity to respond.

Sincerely,

Richard K. Urion

Director of Corporations, Business and Professional
Licensing

for

William C. Noll

Commissioner

I’O Hox 110X00. Juneau. Alaska'mil 1-ONOO
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Noverrber 20,2005

: RECEIVED
Alaska Stale Legislature
Legislative Budget and Audit Committee NOV 2 4 2005
Division of Legislative Audit LEGISLATIVE AliniT
P.O. Box 113300 "VtAU U IT

Juneau, Alaska 99811-3300

Attn: Pat Davidson

Re: State Physical and Occupational Therapy Board, Sunset Audit, September 17, 2005

We have received the confidential preliminary audit report on the State Physical Therapy
and Occupational Therapy Board, Sunset Audit, dated September 17, 2005. There is only
one recommendation in the report and it is as follows: The Office ofthe Governor should
recruit candidates and make appointments to the board in atimely manner.

We are in agreement with this recommendation and note that there continues to be one
board member who has served 19 months past her appointment term. We would concur
with the recommendation that these scats need to be filled in atimely manner. Retaining
an appointee beyond their term exceeds legal term limits, creates an imposition on the
individual and hinders the board’s operations, especially when a scat is left vacant.

We have no recommended implementation and/or schedule completion date as this
recommendation appears to be directed to the Office ofthe Governor.

Please note in your report, on page -3- ‘Organization and Function”, Dee Berline is listed
incorrectly as the chair of the board.

- 19
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LEGISLATIVE BUDGETAND AUDIT COMMITTEE
Division of Legislative Audit

P.O. Box 113300

Juneau, AK 99811-3300
(907)465-3830

FAX (907) 465-2347
Internet e-mail address:
Icgaudit@Icgis.state.ak.us

November 25, 2005

Members ofthe Legislative Budget
and Audit Committee

We have reviewed the responses to our preliminary audit report on the Department of
Commerce, Community, and Economic Development. State Physical Therapy and
Occupational Therapy Board. In its response, the Board indicates that Ms. Berline is

incorrectly identified as the chair of the board.

The Organization and Function section of the audit report details the official board
members at June 2, 2005. While Ms. Paul was acting as the chair of the board at that
time, her official appointment to the position was not until October 4, 2005. We
acknowledge the apparent discrepancy; however, Ms. Berline was the chair of the

board at June 2, 2005.

Sincerely,


mailto:lcgaudit@lcgis.state.ak.us
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FISCAL NOTE

STATE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Title Optometry: Extend Bd/Lic. Endorsement
Sponsor Rules by Request of LB&A
Requester Labor & Commerce

Expenditures/Revenues

Note: Amounts do not include inflation unless otherwise noted below.

Hscal Note Nurmber: 1

Bill Version: CSSB 255(LEC)
(S Publish Dete: 2/16/06

Dept. Affected: Commerce
'RDU Corp. Bus & Prof Licensing (117)

Component Corp. Bus & Prof Licensing

_ Component No.

OPERATING EXPENDITURES FY 2007 FY 2008
Personal Services 12.8
Travel 3.5
Contractual 17
Supplies 0.0
Equipment 0.0
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 18.0
CAPITAL EXPENDITURES
CHANGE IN REVENUES (115G ) 0.0 18.0
FUND SOURCE
1002 Fedora! Receipts
1003 GF Match
1004 GF
1005 GF/?rogram Receipts
1037 GF/Mental Health
1156 Receipt Supported Services 0.0 18.0

TOTAL 0.0 18.0

Estimate of any current year (FY200G) cost: 16 0

(Thousands of Dollars)

FY 2009 FY 2010

12.8 12.8
3.5 3.5
1.7 1.7
0.0 0.0
0.0 0.0

18.0 18.0

18.0 18.0

(Thousands of Dollars)

16.0 18.0
18.0 18.0

2360

FY 2011
12.8

3.5

1.7

0.0

0.0

18.0

18.0
18.0

Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (At.'ac.'i a separdte page il necessary)

FY 2012
12.8

3.5

1.7

0.0

0.0

18.0

18.0

18.0
18.0

The hill extends the Board of Examiners in Optometry to June 30, 2014. In accordance with AS 08.03.020,
funding is extended one year following the termination date allowing the Board to conclude its affairs. FY
2007 funding is included in the Operating Budget request. The costs shown for subsequent fiscal years
reflect the direct costs included in the FY 2007 budget. New funds are not required to implement this hill.

Prepared by: Jenriiler Sirjckler. Chief

Phone (907)465-2144

Division Corporations. Business arid Professional Licensing

Approved by William C Noll. Gonmrissioner

Date/Time 2/10/06 4:26 PM
Date 2/10/06

Agency Commerce. Community and EconomicDevelopnrent

Page 1lof 1
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A la s k a State Legislature

SESSION ADDRESS

SENATOR
GENE THERRIAULT State Capitol
Chair Juneau, Alaska 99S01-1182

(907) 465-4797
Fax: (907) 465-3884

Legislative Budget and Audit Com mittee

optom etrists; and providing lor an effective date”

This legislation stems from recommendations contained in the Legislative Audit Report
entitled “Department of Commerce, Community and Economic Development. Board of

Examiners in Optometry Sunset Audit”, dated Sept. 27, 2005.

Legislative Audit concluded that the Board of Examiners in Optometry (BEO) continues
to serve a public need and is operating in the public interest. The regulation and licensing
of qualified optometrists is necessary to protect the public’s health, safety and welfare.
Further, the BEO has operated effectively, adopted regulatory changes and supported
legislation that improved its oversight process and promoted more effective regulation of
licensed optometrists. Accordingly, SB 255 extends the sunset date for the BEO to June

30. 2014 for an eight-year extension.

Legislative Audit also recommended that the Legislature amend the optometry statutes to
ensure they support current license endorsements for the diagnostic use of pharmaceutical
agents. Currently, statutory language provides for a single endorsement for both
prescribe and use. However, the BEO is issuing two types of endorsements. The first
allows a practitioner to both prescribe and use pharmaceutical agents and the second type
of endorsement allows a practitioner “use" only. Current law does not authorize the use
only endorsement. SB 255 corrects this situation by adding a section authorizing a use
only endorsement and also “grandfathers" in the practitioners that were given that

endorsement over the years.

The Senate Labor and Commerce Committee deleted the statutory cite requiring 24 hours
of continuing education instruction, allowing the Board to establish through regulation,
the number of hours without amending statute. At the request of the BEO. the Senate
Finance Committee adopted a number of statutory "housekeeping” amendments to delete
unnecessary references and improve Board function to better protect the public.

INTERIM ADDRESS
1151 N. Cushman Suite Mil. Fail hanks, Alaska 597(11 « (907) 488-OS57 « Fax: (5)07) 4SS-427]



Alaska State Legislature

Senate Majonty Web: www.akrepublicans.org

Rules By Request Of LEG BUDGET (i AUDIT

Sponsor:
Current Version: CSSB 255 (FrN)
Contact: W. Tom Maher, 465-3613

Fact Sheet for: Senate Bill 255
Short Title: OPTOMETRY: EXTEND BD/ LIC. ENDORSEMENT

Summary:
Extends the termination date of the Board of Examiners in Optometry to June 30,

2014.
m Amends optometry statutes to ensure they support current license endorsements for

boll) "prescribe" and "use."
m Delcies the statutory cite requiring 24 hours of continuing education instruction and

makes other statutory "housekeeping" changes requested by the board.

Benefits:
» Continues the regulation and licensing of qualified optometrists necessary to

protect the public’s health, safety and welfare.

m Maintains and potentially increases the number of licensees available to provide
services to the public by authorizing a "use" only license endorsement, and
grandfathering in practitioners who have been granted a "use" only endorsement
without appropriate statutory authority.

m Allows the Board to establish, in regulation, the minimum number of hours of
continuing education instruction without amending statutes.

m Performs statutory housekeeping to eliminate unneccessary references and improve

the board's ability to protect the public.

Background:
m Legislative Audit concluded that the Board of Examiners in Optometry (BEO)

continues to serve a public need and is operating in the public interest. Further, the
BEO has operated effectively, adopted regulatory changes, and supported
legislation that improved its oversight process and promoted more effective
regulation of licensed optometrists. Legislative Audit also recommended that the
Legislature amend the optometry statutes to ensure they support current license
endorsements for the diagnostic use of pharmaceutical agents. Currently, statutory
language provides for a single endorsement for both "prescribe” and "use.”
llowcver. the BEO is issuing two types of endorsements. The first allows a
practitioner to both prescribe and use pharmaceutical agents, and the second allows
a practitioner to "use" only. Current law does not authorize the "use" only
endorsement. SB 255 adds a section authorizing a "use" only endorsement and also
grandfathers in practitioners who were given that endorsement over the years.

Fact Shout Revision "He Thursdey. March 02.20G 1066 AVI
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Septerrioer 27, 2005

Members of the Legislative Budget
and Audit Committee:

In accordance with the provisions of Title 24 and Title 44 of the Alaska Statutes (sunset
legislation), the attached report is submitted for your review.

DEPARTMENT OF COMMERCE, COMMUNITY,
AND ECONOMIC DEVELOPMENT
BOARD OF EXAMINERS IN OPTOMETRY
September 27, 2005
Audit Control Number
08-20042-05

This audit was conducted as required by AS 44.66.050 and under the authority of
AS 24.20.271(1). Alaska Statute 44.66.050(c) lists criteria to be used to assess the
demonstrated public need for a given board, commission, or program subject to the sunset
review process. Currently under AS 08.03.010(c)( 14), the Board of Examiners in Optometry
is scheduled to terminate on June 30, 2006. The board would be allowed one year in which to

conclude its administrative operations.

In our opinion, the termination date for the Board of Examiners in Optometry should be
extended. The regulation and licensure of optometrists contributes to the protection of the
public’s welfare. We recommend the legislature extend the termination date of the Board of

Examiners in Optometry to June 30,2014.

The audit was conducted in accordance with generally accepted government audit standards.
Fieldwork procedures utilized in the course of developing the findings and discussion
presented in this report are discussed in the Objectives, Scope, and Methodology.

Pat Davidson, CPA
Legislative Auditor
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Q BJECTIVES. SCOPE. AND MFTMOOOLOGY

In accordance with the intent of Title 24 and Title 44 of the Alaska Statutes (sunset
legislation), we have reviewed the activities of the Board of Examiners in Optometry (BEO).
Under AS 44.66.050(a), the legislative committee of reference is to consider this report
during the legislative oversight process to determine whether the board should be

reestablished. Currently, AS 08.03.010(c)(14) requires the board to terminate on
June 30, 2006. If the legislature takes no action to extend the termination date, the board will

have one year from that date to conclude its operations.

Objectives
Central, interrelated objectives of our report are:

1 To determine if the termination date of the board should be extended.

2. To determine if the board is operating in the public interest.

3. To determine if the board has exercised appropriate regulatory oversight of licensed
optometrists.

The assessment of the operations and performance of the board was based on criteria set out
in AS 44.66.050(c). Criteria set out in this statute relate to the determination of a

demonstrated public need for the board.

Scone and Methodolouv

Under the direction and supervision of the Division of Legislative Audit, another auditor
conducted the majority of this review. We followed professional standards to determine that
the other auditor was independent and that their work was competent and sufficient.

The major areas of our review were board proceedings, licensing, and complaint
investigation and resolution functions for fiscal years ending June 30, 2002, 2003, 2004, and
2005. During the course of our examination we reviewed and evaluated the follow ing:

* Applicable statutes and regulations.

» Compliance with statutes and regulations related to the licensing of optometrists. Our
evaluation addressed consideration of applications, testing of candidates, and
continuing education necessary for an individual to maintain their optometry license

in good standing.



Minutes of board meetings, budget documents, and annual reports related to, or issued
by. BEO.

Files related to applicants for, and holders of, licenses issued by BEO.

Complaints filed with the Department of Commerce, Community, and Economic
Development, Division of Corporations, Professional and Business Licensing

(division).
Interviews with employees of the division.

Reading and correspondence files maintained with the division.



Q RGANIZATIOIN AND EI'XCQO" ]

Alaska Statute OS.72.010 establishes the Board of Examiners in Optometry (BEO). The
board is composed of five members: four licensed optometrists who have been Alaska
residents for at least three years and one public member. All appointments arc made by the

governor.

Alaska Statute (AS 08.72) defines the practice of optometry as the examination, diagnosis,
and treatment of conditions of the human eyes and visual system, other than by use of laser,

X-rays, surgery, or pharmaceutical agents.

Board Duties and Bowers
Hoard of Examiners in Optometry

The board regulates the practice of optometry. BEO (As of September 26, 2005)

sets the minimum standards to practice in Alaska . i i
Jill Matheson, Optometrist. Chair

by:
John Caobbclt, Optometrist, Secretary

* Licensing optometrists through examination

or credentials. Jeffrey Gonnason, Optometrist

I'liomas Carter. Public Membei
« Establishing, amending, or eliminating .
regulations that affect the standards of Vacant, Optometrist
professional optometry practice.

e Taking disciplinary actions in accordance with the Administrative Procedure Act
when a person has \iolaled optomctric statutes or regulations.

Applicants must be a high school graduate or equivalent, in addition to having graduated
from a recognized college or school of optometry. Additionally, applicants must pass all
parts of the National Board of Examiners in Optometry (NBEQO) examination, the Treatment
and Management of Ocular Disease (TMOD) examination, and the Alaska State Optometry
Law examination. Licensed optometrists are required to obtain minimum amounts of
continued education every year. Optometrists licensed in other states who wish to license by
credentials must meet the requirements of AS 08.72.170 and regulation 12 A AC' -18.020 prior

to receiving Alaska licensure.
Department of Commerce. Community, and Economic Development (PC'CEDi, Divisinn of
Corporations, I'rolessional_aid Ihisiness l.icensim* (divistop)

The division provides administrative and investigative assistance to BbO Administrative
assistance includes budgetary services; functions such as collecting fees, maintaining files.

3



and receiving and issuing application forms; and publishing notices of examinations and
meetings.

Alaska Statute 08.01.065 mandates DCCED to adopt regulations establishing the amount and
manner of payment for application fees, examination fees, registration fees, permit fees,
investigation fees, and all other fees as appropriate for the occupations covered by the statute.

Alaska Statute 08.01.087 empowers the division with the authority to act on its own initiative
or in response to a complaint. The division may:

1 Conduct an investigation if it appears a person engaged or is about to engage in a
prohibited professional practice.

2. Bring an action in superior court to enjoin the act.
3. Examine the books and records of an individual.

4 Issue subpoenas for the attendance of witnesses and records.



J> EPORT CONCLUSIONg

In our opinion, the termination date for the Board of Examiners in Optometry (BEO) should
he extended. The hoard is operating in the public interest by effectively regulating the
individuals who hold themselves out to the public as licensed optometrists.

The regulation and licensing of qualified optometrists is necessary to protect the public’s
health, safety, and welfare. To that end, BEO assists in establishing educational and work
experience standards for licensure. Such standards provide reasonable assurance that persons
licensed as optometrists arc qualified. Standards of practice are enforced through the active
investigation of complaints and revocation or suspension of licenses when appropriate.

BEO has operated effectively and in the public’s best interest over the past four years. It has
adopted regulatory changes and supported legislation that improved its oversight process and
promoted more effective regulation of licensed optometrists.

Chapter 58, SLA 2005, enacted on June 25, 2005. amended AS 08.03.020, Procedures
governing termination, transition, and continuation. Among other changes, this amendment
extends the continuation or reestablishment period of a board from four to eight years.

Alaska Statute 08.03.010(c)(14> requires that Bh< >be terminated on June 30, 2006. Under
AS 08.03.020(a), the board has a one-year period to administratively conclude its operations.
We recommend the legislature extend the board's termination date to June 30, 201-4.
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Recommendation No. 1

The Division of Corporations. Business, and Professional Licensing (the division), in
conjunction with the Board of Examiners in Optometry (BEO). should decrease licensing
fees to eliminate the board's current and projected operating surplus.

Evidence shows the board is accumulating a growing surplus each year. At the end ol'FY 04
and FY 05, BEO had an operating surplus of SI 3,541 and $56,760, respectively.

Alaska Statute 08.01.065(c) requires that fees for an occupation be set to approximate the
regulatory costs related to that occupation. Given the growing surplus, it is evident that BEO
revenues have exceeded board costs for several years without the division and BEO
recommending necessary licensing and other fee adjustments.

There has been a steady decrease in board costs since FY 02. Review of board expenditures
for the period FY 02 through FY 05 shows travel and contractual costs have decreased each
year since FY 02 and personal services costs are down following a spike occurring in FY 03,
In general, total expenditures have decreased slightly each year since FY 02, while revenues
have steadily increased each renewal year during this time period. See Exhibit 1 the
financial schedule in the Analysis of Public Need section of this letter.

We recommend that the division and the board review licensing fees and regulatory costs to
ensure BEO's lees are not unduly high and are set to meet the annual operating costs of the

board.

Recommendation No. 2

The legislature should consider amending the optometry statutes to ensure they support
license endorsements for diagnostic use of pharmaceutical auents,

The board could belter serve the public if optometry statutes were broadened to allow the
issuance of a pharmaceutical use (only) endorsement. This change would maintain and
potentially increase the number of licensees available to provide optometric services.
Additionally, if current optometric statutes are amended, BEO may issue pharmaceutical use
(only) license endorsements without violating current law.

Currently, BEO issues pharmaceutical agent use (only) license endorsements under
12 AAC 48.021. which is not consistent with AS 0S.72.175. Regulation 12 AAC 4X025,
Pharmaceutical Agent Prescription and Use Endorsement, specifically authorizes the board
to issue a TPA. or Therapeutic Pharmaceutical Agent endorsement. This endorsement

_7-



authorizes a licensee to prescribe and use pharmaceutical agents as specified by
AS0S.72.175. Comparatively, regulation 12 AAC 48.021 authorizes the board to issue a
license endorsement to use topically applied pharmaceutical agents for diagnostic
examination purposes only. The endorsement, commonly referred to as a DPA, or Diagnostic
Pharmaceutical Agent endorsement, is not authorized by statute.

The 1992 amendment to AS 08.72.175 expanded the license endorsement authority of the
board from "use” to “prescribe and use,” thereby causing regulation 12 AAC 4S.021,
Pharmaceutical Agent Use Endorsement, to become void. A discord between statute and
regulation governing optometry endorsements is evident.

We recommend the legislature consider amending AS 08.72.175 to specifically authorize the
board to issue a license endorsement allowing for use (only) of pharmaceutical agents in
addition to the current prescribe-and-use authorization. Further, consideration should be
given to the need for a grandfather clause to ensure the legality of DPA endorsements issued
since the 1992 statute amendment.



The following analyses of board activities relate to the public-nced factors defined in
AS 44.66.050(e). These analyses are not intended to be comprehensive, but address those
areas we were able to cover within the scope of our review.

Determine the extent to which the board, commission, or program has operated in the
public interest.

The Board of Examiners in Optometry (BEO), through regulation of the licensure of
optometrists, has provided the public with qualified professionals in the field of optometry.
The board has ensured continued public safety by supporting both statutory and regulatory
changes relating to the exam process, licer.sure by credentials, and continuing education

hours.

The board supported a statutory amendment relating to the requirement to submit a
photograph of the applicant with an application for a new license. While not repealed, the
statute was revised, specifying that "the tie/ artment may require the applicant to submit a
photograph o fthe applicant for its pies; however, the photograph m ay not beforwarded with
the application to the hoard for review. " This change eliminates any possible bias that could
occur if an applicant's photograph was forwarded with the application to the board.

fhe board supported legislation to ensure that statutory and regulatory licensing renewal
requirements were congruent with one another. Chapter 16. SLA 2002, amended
AS 08.72.181(d) to require licensees to obtain 24 hours of postgraduate continuing education
(CE). This statutory change reduced the prioi CE requirement of 48 hours, thereby providing
consistency between statutory and regulatory requirements relating to CE hours.

The board continues to support a statutory cl ange to AS 0S.72.272 allowing for prescriptive
use of systemic drugs in the treatment of ocular disease or emergency anaphylaxis. In 1988.
optometry statutes were updated to allow qualified individuals to use diagnostic drugs. In
1992, a statutory amendment dropped oral medication authorization, thereby limiting
licensees to prescribing only topical therapeutic drugs to treat eye diseases,

The board has maintained a reasonable meeting schedule, has consistently strived to make
the licensing process more efficient, and has continued to license only qualified applicants.



Determine the extent to which the hoard, commission, or agency has recommended
statutory changes that are generally o fbenefit to the public interest.

The Board of Examiners in Optometry supported passage of Chapter 16, SLA 2002, which
accomplished changes to several statutes related to optometry. Significant changes benefiting

the public included:

» Acceptance of passing scores of an exam administered by the National Board of
Examiners in Optometry (NBEO).

» Requiring a state jurisprudence exam.

* Elimination of the slate practical exam for licensure by credentials.

Overall, the statutory changes allow qualified applicants a more streamlined licensure
process in the State. The acceptance of a passing score on the national examination
eliminates a duplication of effort that all applicants previously faced with the state practical
examination. Requiring successful passage of a state jurisprudence exam ensures
optometrists are knowledgeable of Alaska’s laws governing optometry.

The board licenses applicants in two ways, by examination and by credentials. Licensure by
credentials requires applicants to document their previous work history as the basis for
receiving a state license to practice. Applicants under both licensing methods must also pass
a written exam of the laws of Alaska governing optometry.

Determine the extent to which the operation of the board, commission, or agency program
has been impeded or enhanced by existing statutes, procedures, and practices that it has
[ adopted, and any other matter, including budgetary, resource, and personnel matters.

The establishment of a statute allowing for licensure by credentials has eliminated an
unnecessary barrier for individuals licensed in other states wishing to practice in Alaska.

As shown in Exhibit 1 on the following page, most of DEO’s revenues are from licensing
and renewal fees. License renewals are conducted on a biennial basis in odd-numbered fiscal
years. This creates a two-year cycle in board revenues, with most revenues collected in the
renewal year. We reviewed the internal records maintained by the Division of Corporations.
Professional and Business Licensing (division) for revenues and expenditures associated with
BEO. We did not audit this information, but present it for general information purposes.

In FY 02, revenues were considerably lower than expected, $362, for a nonrevenue-
generating year. The division staff could not account for the reason Ibr the low reported
revenues. The records for BEO show only two persons were licensed that year and paid a
total of $1,150. It is unknown where the difference, $788. was recorded.



There is a recurring cumulative surplus in nonrenewal years. The revenue generated in a
renewal year must be sufficient to fund most of the board’s costs for the subsequent
nonrenewal year. FY 05 financial data show a significant surplus at year end. Exhibit 1also
details both a steady revenue increase in renewal years and a growing cumulative surplus.
Therefore, we recommend the division and the board review the regulatory costs and
licensing fees to ensure BEO licensing fees arc reduced to eliminate the growing surplus.

(Sec Recommendation No. 1)

Alaska Statute 0S.01.065(c) requires "that the total amount offees collected for an
occupation approximately equals the actual regulatory costs for the occupation.” AS
Exhibit 1 reflects, the board’s growing cumulative surplus is in noncompliance with this

Statute.

Exhibit 1
State of Alaska
Board of Examiners in Optometry
Schedule of License Revenues and Board Expenditures
FY 02 - FY 05
(Unaudited)
FY 05 FY 04 FY 03 FY 02

Revenue S68.285 S 9141 S556.090 S 362
Direct Expenses

Personal Services 12,813 12,314 15,631 12.548

Travel 3,548 4,379 3,129 8,305

Contractual 1,718 1.460 3,729 4,502

Supplies 0 49 92 18

Equipment 0 0 0 0
Total Direct Expenses 18,079 18,202 22,581 25,373
Indirect Expense 6,987 6.212 5.951 5,299
Total Expenses 25.066 24.414 28,532 30.672
Annual Surplus (Deficit) 43,219 (15,273) 27,558 (30.310)
Beginning Cumulative
Surplus (Deficit) 13,541 28,814 1,256 31.566
Unallocated Administrative
Indirect Revenue 0 0 0 0

Ending Cumulative Surplus (Deficit; S5G.7G0 S 13,54 528.814 S 125G



Determine the extent to which the hoard, commission, or agency has encouraged
interested persons to report to it concerning the effect of its regulations and decisions on
the effectiveness of service, economy of service, and availability of service that it has

provided.

The location, date, and time of upcoming board meetings and proposed changes in
regulations were advertised in the Anchorage Daily News, as well as posted on BEO'’s
website. Adequate time was provided for interested individuals to plan to attend or to submit
written comment for review. The board’s meeting agenda sets aside suitable time for public
comment. Board minutes reflect public participation at various meetings and the board’s

review of public written comment.

Determine the extent to which the board, commission, or agency has encouraged public
participation in the making ofits regulations and decisions.

Public notices of proposed regulations are published in the Anchorage Daily News and the
Alaska Online Public Notice System. The board minutes document that unlimited time was
allotted for the scheduled public comment period. Proposed regulation changes are circulated

to those affected by the changes.

Determine the efficiency with which public inquiries or complaints regarding the activities
ofthe board, commission, or agencyJHed with it, with the department to which a board or
commission is administratively assigned, or with the office of victims' rights or the office
ofthe ombudsman have been processed and resolved.

For the period July 2001 through May 2005, the division opened 11 investigative cases
related to individuals either seeking licensure or licensed by BEO. The type of complaint
varied and included unlicensed practice, fraud'misrepresentation, incompetence, criminal
conviction, license application problems, and continuing education; no single type dominated
the complaints. Approximately 45% of the eases were filed by division staff; another 36%

were filed by clients.

The 11 cases were open for an average of 222 days. At May 2005, two of the 11 eases
remained open, averaging 440 days open. One of the two cases involved a lapsed license.
While the issue itself was resolved in a timely manner, the case was not administratively
closed by division staff and thus is reported as an active case. There was no apparent reason
for the delay of action on the part of investigative staff for the second ease remaining open.

We have reviewed the nature and extent of complaints filed involving optometrists. The
division, in conjunction with the board, took appropriate investigative action, prioritized
complaints in a reasonable manner, and proceeded in a manner consistent with the potential

threat the complaints posed to the public welfare.



No complaints or investigations specifically involving the actions and activities of BEO were
received or undertaken by cither the Office of the Ombudsman or the Office of Victims’

Rights within the past three fiscal years.

Determine the extent to which a hoard or commission that regulates entry into an
occupation or profession has presented quglified applicants to serve the public.

Exhibit 2 is a summary of new licenses issued by BEO for the period under review.

Exhibit 2

NfW Optolmetrljt Current Licenses
|censles_ ssu? FY 02 FY *3 FY 04 FY 05 (as of
(exclusive o June 30, 2005)

renewals)

No Endorsement 0 0 0 0 3
Therapeutic 2 6 1 15 122
Endorsement

Diagnostic
0 1 0 5
Endorsement 3

Optometry licensing requirements involve passing two national examinations and a state
jurisprudence examination. The national exams are developed and graded by the National
Board of Examiners in Optometry. Developed by BEO, the state exam tests each applicant’s
knowledge of state statutory and regulatory requirements pertaining to optometry. Liccnsurc-
by-crcdcntials applicants must pass the state jurisprudence exam only.

Each applicant is required to satisfy requirements for licensing. Board meeting minutes
reflect that BEO considers each applicant and verifies that the licensing requirements are met

prior to issuing a license.

Determine the extent to which state personnel practices, including affirmative action
requirements, have been complied with by the board, commission, or agency to its own

activities and the area o factivity or interest.

We did not find any evidence that the board was not complying with the State personnel
practices, including affirmative action, in qualifying applicants. In no instance has the board
denied an applicant a license based on personal attributes.



Determine the extent to which statutory, regulatory, budgeting, or other changes are
necessary to enable the agency, board, or commission to better serve the interests of the
public and to comply with the factors enumerated in this subsection.

As discussed in Recommendation No. 2, BEO should support legislative changes to
AS 08.72.175 to ensure that statutes and regulations pertaining to license endorsements are
congruent with one another. Additionally, BEO should consider necessary regulatory
changes to ensure required continuing education hours are consistent with any license

endorsement changes.

As discussed in Recommendation No. 1, BEO should review its fee schedule and the costs of
its regulatory operations. Currently, the board’s revenues exceed its cost of regulatory
operations. As required by AS 08.01.065(c), the division and the board must adjust licensing
fees to bring BEO's revenues in line with the regulatory costs related to its operations.

Several optometric statutes are outdated, incongruent, or unclear, potentially hampering
BEQO's efforts to regulate the optometry profession. We noted several instances where
optometry statutes were in need of revision, clarification, or elimination. Specifically, the

following statutes need attention:

AS 08.72.ISI(d), Renewal of license. This statute specifies the number of continuing
education hours necessary for license renewal. Such specificity should be removed from
statute and left to the board to manage through the regulatory process.

AS 08.72,191(6), Fees. This portion of the statute, fees for branch office license and renewal,
became obsolete with the repeal and rewrite of a portion of central licensing statute

AS 0S.01.065.

AS 08.72.060(c)( 1), Miscellaneous powers and duties of the board. Currently, the statute
reads in part, “The hoard shall elect a president...,” It should be amended to read, "The
hoard shall elect a chair... ” to ensure the language is consistent with central licensing statute

AS 08.01.020 (Board organization), which states in part, "... the governor may designate tlit

chair ofa hoard.... "

Determine the extent to which the board, commission, or agency has effectively attained its
objectives and purposes anil the efficiency with which the hoard, commission, or agency

has operated.

Broad objectives identified by the board included:

» Develop and offer a new state law exam.

- 14-



» Send a representative to the Association of Regulatory Boards of Optometry (ARBO)
meeting annually.

* Show support or opposition, as appropriate, for certain legislation.

m Ensure licensees are informed of both statutory and regulatory changes, including
new and amended language.

* Review statutes and regulations for necessary changes.

Evidence suggests BEO establishes and meets its operational objectives annually, with the
exception of sending a representative to the ARBO meeting annually. The board did not send
a representative to the ARBO meeting for the years FY 02 through FY 04.

The board has streamlined the licensing process by allowing for licensure by credentials and
by accepting a passing score 0!l the national optometry examination in lieu of passing a state

practical examination.

Determine the extent to which the hoard, commission, or agency duplicates the activities of
anothergovernmental agency or the private sector.

Our review of the interactions among BEO, the American Optometric Association (AOA),
and the Alaska Optometric Association (AKOA) did not reveal activities duplicated by two
or more organizations. As discussed previously, the board took action eliminating duplicative
efforts of the state BEO and the AOA by eliminating the state practical exam and accepting

passing scores on the national exams.
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November 22. 2005

Ms. Pat Davidson, CPA

Legislative Auditor

Division of Legislative Audit

Legislative Budget and Audit Committee
P.O. Box 115300

Juneau, Alaska yyS11-3300

I)cui Ms. Da\idsoll,

lilauk you lot me opportunity to icspoiid to your Preliminary Audit Report concerning
the Board of Lxaminers in Optometry Sunset Audit.

Picase consider the follow ing comments to your findings and recommendations.

Recommendation No. |

The Division ofCorporations. Business and Piulecsmqiuil Liccnsim' (ihcdo isioiu. in

cimini ction with the Board of examiners m ( >nlometrv (B 10 ), should decrease licciismc

i'vs to elim inate the board's current and ninjcctcd opei.nme snifdus.

We agree that fees will be reviewed for possible adjustments prior to its Incuse tuicual
on December 31, 2006. However, the assumption that the | V05 year end operating
surplus ofS50.7(>0 should be the cause for a fee dcciease is loo preliminary. Fee icview s
are based on the biennial licensing cycle prior to the license renewal period. Current
BLO costs (1-ViK.) will need to be included before any adjustments to the Ices can be
considered, especially since FYOo is a nomencwal year. 'lhe Board normally ends
uonrencu al \ cars m adeficit situation because the primary source of re. ciwi'e derives
froiVi new licensees in those years. BFO licenses are due for lenewal on 12 51 on
(FVo7). A financial resiew will be tondueled prioi to the license e.xpualioii and iccnwill

be adjusted accordingly.

17
Ini [;,i\ | iiMKi, Juneau, Al i‘l.a nw.sj | (isim
Iclo|>Intne CMi71 Iiv |'ill7] 4(<5*54'42 lo\i telephoni ('Hi"ian*..-4.1"
I mini i] kxiioii" ./v v'lilioviii'.m.ii.- .it. us WKk'bslie: liilp %ww mi;,men'.ea,a. .il. n



Reconmrendation No. 2

The legislature should consider amending the oplomelrv statutes to ensure thcv sunnort
license endorsements for diagnostic use of ninirmaceutical agents.

We concur that statutory amendments are needed to address pharmaceutical agent
endorsements. We also support the need to ensure the legality of licensees with DPA
endorsements (diagnostic pharmaceutical agent endorsement).

The Department also support the Board's desire to delete of the number niYnni inning
education hours required in AS 08.72.181(d) and to grant authority to establish CE
requirements by regulations, as is the practice with many other licensing programs. This
will help to smooth transition in granting optometry licensees to pi escribe and use
therapeutic pharmaceutical agents as their normal scope of practice, and prohibit
licensees who fail to meet CL requirements from attempting to practice at the status of a

licensee with a DPA endorsement.

Consideration ol'these statutory changes during the sunset review process will enhance
the practice of optometrists in Alaska.

Sincerely,

Richard K. Urion
Director of Corporations, Business and Professional

Licensing

for

William c. Noll
Commissioner



September 15. 2005

Pat Davidson

l.eqislative Budget and Audit Committee
PO Box 113300

Juneau. AK 99811-3300

Re: Preliminary Audit Report Response
Board of Examiners in Optometry

Dear Ms. Davidson:

I have had the opportunity to read the Preliminary Audit Report. In response, would like
to restale the Board's desires, as there as some discrepancies between the report and the

Board's actual wishes.

1 The Board agrees that extending the Board of Examiners to June 30, '.014
appears reasonable.

2 Regarding Recommendation 1to lower fees: the BEO h | briefly discussed at
the last meeting that it would be seeking to lower licensing i os in light of the
budget surplus. This surplus has been due to the decreased expense of giving
an m-state board examination. The BEO will act on this at the next meeting on

December 1,2005.

3. Regarding Recommendation #2 to amend the optometry statutes to ensure they
support diagnostic use of pharmaceutical agent endorsements: While it appears
that regulation 12AAC 48.021 is not consistent with statute AS 08.72.175, it is not
inthe BEO's interest to change statute AS 08.72.175 to allow diagnostic use
The BEO has discussed at length a desire to go to one level of licensure, that is.
to have all new licenses as of a specified date (we hove discussed 2009) be at
the prescribe and use (aka therapeutic) level. License renewals would not be
eligible for ‘mdowngrading’ to DPA or no endorsement Current lower levels of
licensure would be grandfathered as restricted licenses Changing the said
statute to include diagnostics would actually toko us farther from ojr goal The
BEO will, however, look at ways to remove the inconsistency between the
regulation and the statute while considering a way to provide for the legality of
DPA endorsements issued since the 1992 statute amendment

It appears the legislative audit agency is concerned that fewer
optometrists will either choose to or bo able to meet the requirements fur TPA
only licensure While the agency <slooking at this only from an economic
standpoint, the BEO is looking at what is m the best interests of the patter.Is An
optometrists Since the early 1990's have been educated to be TPA licensed
doctors. Wo are committed to using that education to protoci the e/e health and
vision of ail citizens, and a TPA licensed optometrist can provide a higher level of
care. The very tow numbers of DPA undorsed liconseo and no endorsement
licenses moans that the economic impact to the state's coffers would be minimal.

4 Another BEO desire 13 to change 08 72.181 (d) The BEO discussed eliminating
‘ot 24 Hours* The statute would then read * submit to tno board evidence of
postgraduate continuing education instruction as prescribed by regulations of the



P-2
Preliminary Audit Report Response
Board of Examiners in Optometry

board." This gives the BEO the ability to change the hours of continuing
education without legislative approval as needs arise.

5. The BEO needs legislation to grant therapeutic prescriptive authority to
applicants applying for license by credentials. We are hoping this can be

accomplished with a regulation change.

6. Currently, there is nothing in the practice act authorizing the BEO to deny or put
stipulations on new licenses by examination. Under AS 08.72.170(8). the BEO
cannot grant a license if the applicant by credentials has had any disciplinary
actions regardless of the level of severity, how long it has been since the action
was taken, or it the licensee is currently under investigation in another state.
Under License by Credentials and License by Examination, the BEO needs
authority to either deny or put stipulations on a license for an applicant who
currently has disciplinary action, had disciplinary action in the past, or who is
being investigated at the time of application in another state. Our only legal
possibility at this time is to grant the license if the applicant is by examination, or
deny the license if the applicant is by credentials.

7. The BEO supports legislation to widen the scope of therapeutic prescriptive
authority to include oral and systemic pharmaceutical agents for the treatment of
ocular conditions. This would allow Alaska optometrists to practice at the same
level as over 35 other slates which leads to fewer referrals and decreased
economic impact of eye health care in the state.

Please contact me if you have further questions.

Sincerely,

Jill Geermg Malheson. OD. Chair
Board of Examiners in Optometry
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I am writing to express concerns that | have regarding two bills, both relating to the
regulation o foptometric practice in the State ofAlaska. The two bills are SB 255 dnd
HB 204. Both bills expand the use o f medication that optometrists may use to treat eye
problems. | find the provisions o fthese bills troubling.

I am an optometrist, and have been licensed to practice in Alaska fbr'~r 7  years.

I would like to address the prescription o fdrugs by optometrists first. Topical application
o fmedication is the mildest from o ftreatment for many problems that an optometriat may
encounter in his or her practice. But even these mild medications can cause serious} side
effects and adverse reactions. Expanding the scope and type o f medications that i
optometrist may use to include medications orally or by injection increases the riskjof
producing systemic and life threatening adverse reactions that most optometrists are not

competentto handle.

Because there are avery limited number o ftotal medical treatments that optom etrist
perform routinely | questions the ability o fthe average practitioner to handle and control
adverse reactions that could result from treatment with the new medications permitted

under these bills.

The second issue raised by these two bills is the issue of Continuing Education (C .»
«"<.omotrisi3. Increasing the number ofC. E. hours required for renewal o f an optometry
license has no demonstrated basis or practical benefit. The numberofC.E. hours [
presently required by Alaska is around the average for most states, which Is 18 houfs per
year. California passed a more stringent C.E. requirement yean ago, but than found the
need to repeal that requirement in 2004. It would appear that the present Opromcti4
Board already has regulatory authority to prescribe the number of C.E. hours required to
practice in Alaska. Sinctthe Board is requesting that the number o f hours be prescribed
by statute instead” it would appear that Iha Board may not have felt it would be able to
defend any challenge to its regulations if it chose to increase hours through the normal

regulatory process.

The Board’s approach o f prescribing CE. hours by statute docs not protect the public,
and simply makes it harder for Optometrist* to practice. C.E. courses that meet the!
requirement* o fthe Board is not that easy to find in Alaska, and can be very expensive to
obtain outside the state. Increasing the required hours means that it may be virtualiVv
impossible for some practitioners to meet the requirement and continue to practice. 1
Puranc that increase into statute means that it v»ill be virtually impossible to challciific

any such requirement.

1would be happy to discuss my concerns further with you at any time.
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SENATE FINANCE COMMITTEE RErORT MAR 0 1 2006

DATE: 2/16/06 FURTHER: {MATEFINANCECOHHITTEE

DATE TURNED ,
INTO OFFICE: |\ jdfzh

Finance Committee considered SENATE BILL NO. 255
SB 255 OPTOMETRY: EXTEND BD/ LIC. ENDORSEMENT

"Ari Act extending the termination date for the Board of Examiners in Optometry; amending the licensing
endorsement provisions for optometrists; and providing fcr an effective date.”

and recommends: CS Senate Bill:
1 [ 1 Same Title @)
'w'f* be replaced with CS S S Z (_Fh4) [ 1 New Title ?
- CJb
] adopt previous _ ©s S - SCS House Bill:
[ 1 Same Title
] attached amendment(s) [ J Technical Title
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] adopt Letter of Intent by Committee [ 1 New Title w/
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] further referral to Committee
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):
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[ 1] APPROPRIATION - no fiscal note
DO Do Not
SIGNATURES AND RECO(9IMASdATIONS: No Rec Amend
— Pass Pass
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9 \/
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REFCRTED QUT

MAR 0 | 2006
FISCAL NOTE
SNATE ANANCE COMMITTEE
STATE OF ALASKA Fiscal Note Number. 1
2006 LEGISLATIVE SESSION Bill Version: CSSB 255(L&C)
(S) Publish Date: 2/16/06
Revision Date/Time (Note if correction): Dept Affected. Commerce
Title Optometry: Extend Bd/Lic. Endorsement 'RDU Corp, Bus & Prof Licensing (117)
Component Corp. Bus & Prof Licensing

Sponsor Rules by Request of LB&A
Requester Labor & Commerce Component No. 2360
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2307 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services 128 12 8 12.8 12.8 12.8
Travel 3.5 3.5 3.5 3.5 3.5
Contractual 1.7 17 1.7 1.7 1.7
Supplies 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 18.0 18.0 18.0 18.0 18.0
CAPITAL EXPENDITURES
CHANGE IN REVENUES (1156 ) | 0.0 | 18.0 18.0 | 18.0 18.0 18.0
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
1156 Receipt Supported Services 00 18.0 180 16.0 18 0 160

TOTAL 0.0 18.0 18.0 18.0 18.0 18.0

Estimate of any current year (FY2006)c o s t: 180

Mark this box (X) if funding for this bill is inch ded in the Governor's FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: iAttach a separate pope itnecessary;

The hill extends the Board of Examiners in Cptometry to June 30, 2014. Inaccordance with AS 08.03 020,
funding is extended one year following the termination date allowing the Board to conclude its affairs. FY
2007 funding is included in the Operating Budget request The costs shown for subsequent fiscal years
reflect the direct costs included inthe FY 20C7 budget. New funds are not required to implement this hill.

Prepared by Jennifer Strickler, Chief Phone (907)465-214-1
Division Corporations. Business and Professional Licensing Date/Time 2/10/06 4 18 PM
Approved by Wi illiam C Noll. Commissioner Date 2/10/06
Agency Commerco Community and Economic Development
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M E

TO:

FROM:

Date:

Re:

AEn&cneEnV

M O R A NDUM State of A la s ka
DEPARTMENT OF COMMERCE
CCMMUNITYAND ECONOMIC
DEVELOPMENT
DIVISION OF Corporations, Business &
Professional Licensing

Senator Lyda Green
Co-Chairman Senate Finance Committee

Rick Urion, Director
Division of Corporations, Business & Professional Licensing

02/28/2006

Recommended Statute changes to SB255

STATE BOARD OF EXAMINERS IN OPTOMETRY
Recommended statute changes for Renewal Legislation SB 255

1. Amend AS 08.72.060(c)(1) to:
Sec. 08.72.060. Miscellaneous powers and duties of board, (a) The board or a

member designated by the board, may issue subpoenas, administer oaths, and take
testimony concerning any matter within its jurisdiction.

(b) The board may

(1) adopt a seal;

(2) define professional conduct and adopt rules of professional conduct.

(c) The board shall

(1) elect a chair [president] and secretary from among its members;

(2) order a licensee to submit to a reasonable physical examination if the licensee's
physical capacity to

practice safely is at issue.

2 Amend AS (18.72.14(1 to:
See. 08.72.140. Qualifications for examination. The board shall admit to the

examination a person who furnishes proof that the person

(1) repealed 1996;

(2) repealed 1996;
(3) has had education equivalent to fours years attendance at a state high school;

(4) is a graduate of a recognized school or college of optometry;

(5) has not committed an act in any jurisdiction that would have constituted a
violation of this chapter or regulations adopted under this chapter at the time
the act was committed; and

(6) has not been disciplined by an optometry licensing entity in another
jurisdiction and is not the subject of a pending disciplinary proceeding



conducted by an optometry licensing entity in another jurisdiction; however,
the board may consider the disciplinary action and in its discretion determine
if the person is qualified to be admitted to the examination.

3. Amend AS 08.72.170 to:
Sec. 08.72.170. Licensure by credentials. The board shall issue a license by

credentials to an applicant who

(1) has had education equivalent to four years of attendance at a state high school;
(2) is a graduate of a recognized school or college of optometry;

(3) has passed a written examination approved by the board that is designed to test
the applicant’s knowledge of the laws of Alaska governing the practice of optometry

and the regulations adopted under those laws;
(4) holds a current license to practice optometry in another state or territory of the

United States or in a province of Canada;

(5) at some time in the past, received a license to practice optometry from another
state or territory of the United States or from a province of Canada that required the
person to successfully complete an examination in optometry;

(6) was engaged in the active licensed clinical practice of optometry in a state or
territory of the United States or in a province of Canada for at least 3120 hours
during the 36 months preceding the date of application under this section;

(7) has not committed an act in any jurisdiction that wculd have constituted a
violation of this chapter or regulations adopted under this chapter at the time the act
was committed; and

(8) has not been disciplined by an optometry licensing entity in another jurisdiction
and is not the subject of a pending disciplinary proceeding conducted by an
optometry licensing entity in another jurisdiction; however, the board may
consider the disciplinary action and in its discretion determine if the person is

qualified for licensure.

4. Delete AS 08.72.191(6):

Sec. 08.72.191. Fees. The department shall set fees under AS 08.01.065 for the
following:

(1) examination;

(2) reexamination;

(3) licensure by credentials;

(4) license;

(5) renewal;

[(6) branch office license and renewal].

5. Delete AS 08.72.274
Sec. 08.72.274. Exemption. Except for AS 08.72.275r this chapter and regulations

adopted under this chapter do
not limit the practice of an optician licensed under AS 08.7-1



M EM ORANUDUM S tate of A la s ka
DEPARTMENT OF COMMERCE

COMMUNITYAND ECONOMIC
DEVELOPMENT
DIVISION OF Corporations, Business &
Professional Licensing

TO: Senator Lyda Green
Co-Chairman Senate Finance Committee

FROM: Rick Urion, Director
Division of Corporations, Business & Professional Licensing

Date: 02/28/2006

Re: Recommended Statute changes Lo SB255

STATE BOARD OF EXAMINERS IN OPTOMETRY
Recommended statute changes for Renewal Legislation SB 255

1. Amend AS 08.72.060(c)(1) to:
Sec. 08.72.060. Miscellaneous powers and duties of board, (a) The board or a

member designated by the board, may issue subpoenas, administer oaths, and take
testimony concerning any matter within its jurisdiction.

(b) The boaid may

(1) adopt a seal;

(2) define professional conduct and adopt rules of professional conduct.

(c) The board shall

(1) elect a chair [president] and secretary from among its members;

(2) order a licensee to submit to a reasonable physical examination if the licensee's
physical capacity to

practice safely is at issue.

2. Amend AS (18.72.14(1 to:
Sec. 08.72.140. Qualifications for examination. The board shall admit to the

examination a person who furnishes proof that the person

(1) repealed 1996;

(2) repealed 1996;
(3) has had education equivalent to fours years attendance at a state high school,

(4) is a graduate of a recognized school or college of optometry;

(5) has not committed an act in any jurisdiction that would have constituted a
violation of this chapter or regulations adopted under this chapter at the time
the act was committed; and

(6) has not been disciplined by an optometry licensing entity in another
jurisdiction and is not the subject of a ponding disciplinary proceeding



conducted by an optometry licensing entity in another jurisdiction; however,
the board may consider the disciplinary action and in its discretion determine
if the person is qualified to be admitted to the examination.

3, Amend AS 08.72.170 to:

Sec. 08.72.170. Licensure by credentials. The board shall issue a license by
credentials to an applicant who

(1) has had education equivalent to four years of attendance at a state high school;
(2) is a graduate of a recognized school or college of optometry;

(3) has passed a written examination approved by the board that is designed to test
the applicant's knowledge of the laws of Alaska governing the practice of optometry
and the regulations adopted under those laws;

(4) holds a current license to practice optometry in another state or territory of the
United States or in a province of Canada;

(5) at some time in the past, received a license to practice optometry from another
state or territory of the United States or from a province of Canada that required the
person to successfully complete an examination in optometry;

(6) was engaged in the active licensed clinical practice of optometry in a state or
territory of the United States or in a province of Canada for at least 3120 hours
during the 36 months preceding the date of application under this section;

(7) has not committed an act in any jurisdiction that would have constituted a
violation of tf ,s chapter or regulations adopted under this chapter at the time the act
was committed; and

(8) has not been disciplined by an optometry licensing entity in another jurisdiction
and is not the subject of a pending disciplinary proceeding conducted by an
optometry licensing entity in another jurisdiction; however, the board may
consider the disciplinary action and in its discretion determine if the person is

qualified for licensure.

4. Delete AS 08.72.191(6):
Sec. 08.72.191. Fees. The department shall set fees under AS 08.01.065 for the
following:

(1) examination;

(2) reexamination;

(3) licensure by credentials;

(4) license;

(5) renewal.

[(6) branch office-license and-renewal]

5. DeletcWS 08.72.274 X
Sec; 08.72.2/4*Exemnhon. Except for AS 08.72.275, this chapter and regulations

adopted-undeMIti“hapter -do
not limit the prac”k”~e-ofsm optician licensed under AS 08.71.
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CS FOR SENATE BILL NO. 255(FIN)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY -FOURTH LEGISLATURE - SECOND SESSION

BV THE SENATE FINANCE COMMITTEE

Offered:
Referred:

Sponsors): SENATE RULES COMMITTEE BV REQUEST OF THE LEGISLATIVE BUDGET AND
AUDIT COMMITTEE

A BILL
FOR AN ACT ENTITLED

"An Act extending lhc termination date and duties for the Board of Examiners in

Optometry; amending the licensing, endorsement, and renewal provisions for

optometrists; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 08.03.010(c)( 14) is amended to read:
(14) Board of Examiners in Optometry (AS 08.72.010) - June 30. 2014
[2006];
* Sec. 2. AS 0S.72.060(c) is amended lo read: .
(c) The board shall
(1) elect a chair [PRESIDENT] and secretary from among its

members;
(2) order a licensee lo submit to a reasonable physical examination if

the licensee's physical capacity to practice safely is at issue.

* Sec. 3. AS 08.72.140 is amended to read:

-1- CSSB 255(1’IN)
New Test Vnaerlined IDELETED TEXT BRACKETED}
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Sec. 0S.72.140. Qualificalions for examination. The board shall admit to the 7
(covrO

examination a person who furnishes proof that the person
(1) [REPEALED
(2) REPEALED

(3)] has had education equivalent to four years attendance at a state
high school;

(2) [(4)] is agraduate of arecognized school or college of optometry”

(3) has not committed an act in any jurisdiction that would have

constituted a violation of this chapter or regulations adopted under this chapter

at the time the act was committed:
(4) has not been disciplined hy an optometry licensing entity in

another jurisdiction and is not the subject of a pending disciplinary proceeding
conducted by an optometry licensing entity in another jurisdiction: however, the
hoard may consider the disciplinary action and, in the board's discretion.

determine if the person is Qualified to he admitted to the examination.

* Sec. 4. AS 08.72.170 is amended to read:
Sec. 08.72.170. Licensure by credentials. The board shall issue a license by

credentials to an applicant who
(1) has had education equivalent to four years of attenuance at a state

high school;

(2) is agraduate of arecognized school or college of optometry;

(3) has passed a written examination approved by the board that is
designed to test the applicant's knowledge of the laws of Alaska governing the practice
of optometry and the regulations adopted under those laws;

(4) holds a current license to practice optometry in another state or
territory of the United Stales or in a province of Canada;

(5) at some time in the past, received a license to practice optometry
from another state or territory of the United States or from a province of Canada that
required the person to successfully complete an examination in optometry;

(6) was engaged in the active licensed clinical practice of optometry in

a state or territory of the United States or in a province of Canada for at least 3,120

2
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hours during the 36 months preceding the date of application under this section;
(7) has not committed an act in any jurisdiction that would have vqoo 10

constituted a violation of this chapter or regulations adopted under this chapter at the
time the act was committed; and

(8) has not been disciplined by an oplomeiry licensing entity in another
jurisdiction and is not the subject of a pending disciplinary proceeding conducted by
an optometry licensing entity in another jurisdiction: however, the hoard mav
consider Hie disciplinary action and, in the board's discretion, determine if the
person is Qualified for licensure.

* Sec. 5. AS 08.72.175(a) is amended to read:
@ The board may issue a license endorsement authorizing a licensee to

prescribe and use the pharmaceutical agents described in AS 08.72.272(a)
[AS 08.72.272J, if the licensee or applicant for a license passes the written and
practical portions of an examination on ocular pharmacology, approved by the board,
that tests the licensee's or the applicants knowledge of the characteristics,
pharmacological effects, indications, contraindications, and emergency care associated
with the prescription and use of pharmaceutical agents. The endorsement expires at the
same time as the license to which it attaches. The endorsement may be renewed upon
satisfactory completion of continuing education requirements established by the board
by regulation.

* Sec. 6. AS 08.72.175 is amended by adding a new subsection to read:

(© The board may issue a license endorsement authorizing a licensee to use

the pharmaceutical agents described in AS 08.72.272(c), if the licensee or applicant
for a license passes the written and practical portions of an examination on ocular
pharmacology, approved by the board, that tests the licensee's or the applicant's
knowledge of the characteristics, pharmacological effect, indications,
contraindications, and emergency care associated with the use ol pharmaceutical
agents. The endorsement expires at the same time as the license to which it attaches.
The endorsement may be renewed on satisfactory completion of continuing education
requirements established by the board by regulation.

* Sec. 7. AS 0S.72.181(d) is amended to read:

-3 CSSlt 255(1-IN)
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(d) Before a license may 4¢c renewed, the licensee shall submit to the board

evidence [OF 24 HOURS] of postgraduate continuing education instruction as

prescribed by regulations of the board. [THE BOARD MAY SPECIFY BY

REGULATION THOSE  CIRCUMSTANCES UNDER WHICH THE

REQUIREMENTS OF THIS SUBSECTION MAY BE WAIVED.]

* See. 8. AS 08.72.191 is amended to read:

Sec. 08.72.191. Fees. The department shall set fees under AS 08.01.065 for the

following:

(1) examination;

(2) reexamination;

(3) licensure by credentials;

(4) license;

(5) renewal [;

(6) BRANCH OFFICE LICENSE AND RENEWAL].

* Sec. 9. AS 0S8.72.272(b) is amended to read:

(b) A licensee may not purchase, possess, prescribe, or use a pharmaceutical

agent unless the licensee has obtained the appropriate [A] license endorsement under

AS 08.72.175.
* Sec. 10. AS 08.72.272 is amended by adding a new subsection to read:

(c) A licensee may use a pharmaceutical agent in the practice of optometry if

(1) the pharmaceutical agent is a drug topically applied to the human

eye and its appendages; and

(2) the person holds a license endorsement issued by the board

authorizing the use of the pharmaceutical agent.

* Sec. 11. The uncodified law of the Stale of Alaska is amended by adding a new section lo

read:

RETROACTIVITY. Sections 5, 6, 9, and 10 of this Act are retroactive to July 1. 1992.

* Sec. 12. This Act takes effect immediately under AS 01.10.070(c).
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SPONSOR STATEMENT
SB 255 (L&C)

“An Act extending the termination date for the Board of Examiners in Optometry;

providing for an effective date”

This legislation stems from recommendations contained in the Legislative Audit Report
entitled "Department of Commerce, Community and Economic Development. Board of

Examiners in Optometry Sunset Audit dated Sept. 27, 2005.

Legislative Audit concluded that the Board of Examiners in Optometry (BEO) continues
to serve a public need and is operating in the public interest. The regulation and licensing
of qualified optometrists is necessary to protect the public’s health, safety anil welfare
Further, the BEO has operated effectively, adopted regulatory changes and supported
legislation that improved its oversight process and promoted more effective regulation ol
licensed optometrists. Accordingly, SB 255 extends the sunset dale for the BEO to June

30. 2014 for an eight-year extension.

Legislative Audit also recommended that the Legislature amend the optometry statutes to
ensure they support current license endorsements for the diagnostic use of pharmaceutical
agents. Currently, statutory language provides fora single endorsement for both
prescribe and use, |lowever, the BEO is issuing two types of endorsements, flic first
allows a practitioner to both prescribe and use pharmaceutical agents and the second type
of endorsement allows a practitioner "use" only. Current law does not authorize the use
only endorsement. SB 255 corrects this situation by adding a section authorizing a use
only endorsement and also "grandfathers" in the practitioners that were gixen that

endorsement oxer the years.

Finally, the Senate Labor and Commerce Committee approved an amendment ollered In
the Department of Commerce. Community and Economic Development that deleted the
statutory cite requiring 24 hours of continuing education instruction, allow mg the Board
to establish through regulation, the number of hours without amending statute. 11Ins

oo w is requested by the BEO in its response to the audit.
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Contact: W. Tom Maher. 465-3613

Fact Sheet for: Senate Bill 255
Short Title;: OPTOMETRY: EXTEND BD/ L1C. ENDORSEMENT

Summary:
m Extends the termination date of the Board of Examiners in Optometry to June 30,
2014.
m Amends optometry statutes to ensure they support current license endorsements for
both "prescribe" and "use."
m Deletes the statutory cite requiring 24 hours of continuing education instruction.

Benefits:

» Continues the regulation and licensing of qualified optometrists necessary to protect
the public's health, safety and welfare.

m Maintains and potentially increases the number of licensees available to provide
services to the public by authorizing a "use" only license endorsement, and
grandfathering in practitioners who have been granted a "use" only endorsement
without appropriate statutory authority.

m Allows the Board to establish, in regulation, the minimum number of hours of
continuing education instruction without amending statutes.

Background:
» Legislative Audi* concluded that the Board of Examiners in Optometry (BEO)

continues to serve a public need and is operating in the public interest. Further, the
BEO has operated effectively, adopted regulatory changes, and supported legislation
that improved its oversight process and promoted more effective regulation of
licensed optometrists. Legislative Audit also recommended that the Legislature
amend the optometry statutes to ensure they support current license endorsements
for the diagnostic use of pharmaceutical agents, Currently, statutory language
provides for asingle endorsement for both "prescribe" and "use." Ilowcvcr. the
BEO is issuing two types of endorsements. The first allows a practitioner to both
prescribe and use pharmaceutical agents, and the second allows a practitioner to
"use" only. Current law does not authorize the "use" only endorsement. sB 255
adds a section authorizing a "use" only endorsement and also grandfathers in
practitioners who were given that endorsement over the years.
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ALASKA STATE LEGISLATURE

LEGISLATIVE BUDGETAND AUDIT COMMITTEE
Division of Legislative Audit
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Juneau, AK 99811-3300
(907) 465-3830

FAX (907) 465-2347
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September 27, 2005

Members of the Legislative Budget
and Audit Committee:

In accordance with the provisions of Title 24 and Title 44 of the Alaska Statutes (sunset
legislation), the attached report is submitted for your review.

DEPARTMENT OP COMMERCE, COMMUNITY.
AND ECONOMIC DEVELOPMENT
BOARD OF EXAMINERS IN OPTOMETRY
September 27, 2005
Audit Control Number
08-20042-05

This audit was conducted as required by AS 44.66.050 and under the authority of
AS 24.20.271(1). Alaska Statute 44.66.050(c) lists criteria to be used to assess the
demonstrated public need for a given board, commission, or program subject to the sunset
review process. Currently under AS 0S.03.010(c)(14), the Board ol Examiners in Optometry
is scheduled to terminate on June 30, 2006. The hoard would be allowed one year in which lo

conclude its administrative operations.

In our opinion, the termination date for the Board of Examiners in Optometry should be
extended. The regulation and licensure of optometrists contributes to the protection of the
public’s welfare. We recommend the legislature extend the termination date of the Board of

Examiners in Optometry to June 30, 2014.

The audit was conducted in accordance with generally accepted government audit standards.
Fieldwork procedures utilized in the course of developing the findings and discussion
presented in this report are discussed in the Objectives, Scope, and Methodology.

Pat DnvidWi. CPA
Legislative Auditor
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Q I1IECTILYES, SCOPE, AND METHODOLOGY

In accordance with the intent of Title 24 and Title 44 of the Alaska Statutes (sunset
legislation), we have reviewed the activities of the Board of Examiners in Optometry (BEO).
Under AS 44.66.050(a), the legislative committee of reference is to consider this report
during the legislative oversight process to determine whether the board should be

reestablished. Currently, AS 08.03.010(c)(14) requires the board to terminate on
June 30, 2006. If the legislature takes no action to extend the termination date, the board will

have one year from that date to conclude its operations.

Objectives
Central, interrelated objectives of our report are:

1. To determine if the termination date of the board should be extended.

2. To determine if the board is operating in the public interest.

3. To determine if the board has exercised appropriate regulatory oveisight cf licensed
optometrists.

The assessment of the operations and performance of the board was based on criteria set out
in AS 44.66.050(c). Criteria set out in this statute relate to the determination of a

demonstrated public need for the board.

Scope and Methodology

Under the direction and supervision of the Division of Legislative Audit, another auditor
conducted the majority of this review. We followed professional standards to determine that
the other auditor was independent and that their work was competent and sufficient.

The major areas of our review were board proceedings, licensing, and complaint
investigation and resolution functions for fiscal years ending June 30, 2002, 2003, 2004, and
2005. During the course of our examination we reviewed and evaluated the following:

e Applicable statutes and regulations.

« Compliance with statutes and regulations related to the licensing of optometrists. Our
evaluation addressed consideration of applications, testing of candidates, and
continuing education necessary for an individual to maintain their optometry license

in good standing.
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Minutes of board meetings, budget documents, and annual reports related to, or issued
by, BEO.

Files related to applicants for, and holders of, licenses issued by BEO.

Complaints filed with the Department of Commerce, Community, and Economic
Development, Division of Corporations, Professional and Business Licensing

(division).
Interviews with employees of the division.

Reading and correspondence files maintained with the division.

AAKA SATT | mSUTUKU division or i.ioisixnvii audit



Q KGANIZATION AND FUNCXIQJIVI]

Alaska Statute 08.72.010 establishes the Board of Examiners in Optometry (BEO). The
board is composed of five members: four licensed optometrists who have been Alaska
residents for at least three years and one public member. All appointments are made by the

governor.

Alaska Statute (AS 08.72) defines the practice of optometry as the examination, diagnosis,
and treatment of conditions of the human eyes and visual system, other than by use of laser,

X-rays, surgery, or pharmaceutical agents.

Board Duties and Powers
Board of Examinersin optometry

The board regulates the practice of optometry. BEO (As of September 26, 2005)

sets the minimum standards to practice in Alaska
by:

Jill Matlicson, Optometrist, Chair

John Cobbett, Optometrist, Secretary

» Licensing optometrists through examination
or credentials.

Jeffrey Gonnason, Optometrist

Thom as Carter, Public Member

« Establishing, amending, or eliminating

regulations that affect the standards of
professional optometry practice.

Vacant, Optometrist

 Taking disciplinary actions in accordance with the Administrative Procedure Act
when a person has violated optometric statutes or regulations.

Applicants must be a high school graduate or equivalent, in addition to having graduated
from a recognized college or school of optometry. Additionally, applicants must pass all
parts of the National Board of Examiners in Optometry (NBEO) examination, the Treatment
and Management of Ocular Disease (TMOD) examination, and the Alaska State Optometry
Law examination. Licensed optometrists arc required lo obtain minimum amounts of
continued education every year. Optometrists licensed in other states who wish to license by
credentials must meet the requirements of AS 08.72.170 and regulation 12 AAC 48.020 prior

to receiving Alaska licensure.

Department of Commerce. Community, and Economic Development (DCCED), Division of
Corporations, Professional and Business Licensing (division)

The division provides administrative and investigative assistance to BEO. Administrative
assistance includes budgetary services; functions such as collecting fees, maintaining files,
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and receiving and issuing application forms; and publishing notices of examinations and

meetings.

Alaska Statute 08.01.065 mandates DCCED to adopt regulations establishing the amount and
manner of payment for application fees, examination fees, registration fees, permit fees,
investigation fees, and all other fees as appropriate for the occupations covered by the statute.

Alaska Statute 08.01.0S7 empowers the division with the authority to act on its own initiative
or in response to a complaint. The division may:

1. Conduct an investigation if it appears a person engaged or is about to engage in a
prohibited professional practice.

2. Bring an action in superior court to enjoin the act.
3. Examine the books and records of an individual.

4. lssue subpoenas for the attendance of witnesses and records.
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R EPORT CONCLUSION?

In our opinion, the termination date for the Board of Examiners in Optometry (BEO) should
be extended. The board is operating in the public interest by effectively regulating the
individuals who hold themselves out lo the public as licensed optometrists.

The regulation and licensing of qualified optometrists is necessary to protect the public’s
health, safety, and welfare. To that end, BEO assists in establishing educational and work
experience standards for licensure. Such standards provide reasonable assurance that persons
licensed as optometrists are qualified. Standards of practice are enforced through the active
investigation of complaints and revocation or suspension of licenses when appropriate.

BEO has operated effectively and in the public’s best interest over the past four years. It has
adopted regulatory changes and supported legislation that improved its oversight process and
promoted more effective regulation of licensed optometrists.

Chapter 58, SLA 2005, enacted on June 25, 2005, amended AS 08.03.020, Procedures
governing termination, transition, and continuation. Among other changes, this amendment
extends the continuation or reestablishment period of a board from four to eight years.

Alaska Statute 08.03.010(c)( 14) requires that BEO be terminated on June 30, 2006. Under
AS 08.03.020(a), the board has a one-year period to administratively conclude its operations.
We recommend the legislature extend the board’s termination date to June 30. 2014.
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Recommendation No. 1

The Division of Corporations. Business, and Professional Licensing (the division), in
conjunction with the Board of Examiners in Optometry (BEO), should decrease licensinu
lees to eliminate (he hoard's current and projected operating surplus.

Evidence shows the board is accumulating a growing surplus each year. At the end of FY 04
and FY 05, BEO had an operating surplus of $13,541 and $56,760, respectively.

Alaska Statute 08.01.065(c) requires that fees for an occupation be set to approximate the
regulatory costs related lo that occupation. Given the growing surplus, it is evident that BEO
revenues have exceeded board costs for several years without the division and BEO
recommending necessary licensing and other fee adjustments.

There has been a steady decrease in board costs since FY 02. Review of board expenditures
for the period FY 02 through FY 05 shows travel and contractual costs have decreased each
year since FY 02 and personal services costs arc down following a spike occurring in FY 03.
In general, total expenditures have decreased slightly each year since FY 02, while revenues
have steadily increased each renewal year during this time period. See Exhibit 1, the
financial schedule in the Analysis of Public Need section of this letter.

We recommend that the division and the board review licensing fees and regulatory costs to
ensure BEQO’s fees arc not unduly high and are set to meet the annual operating costs of the

boaid.

Recommendation No. 2

The legislature should consider amendinu the optometry statutes to ensure they support
license endorsemenls for diagnostic use of pharmaceutical atienls.

The board could better serve the public if optometry statutes were broadened to allow the
issuance of a pharmaceutical use (only) endorsement. This change would maintain and
potentially increase the number of licensees available to provide optometric services.
Additionally, if current optometric statutes are amended, BEO may issue pharmaceutical use

(only) license endorsements without violating current law.

Currently, BEO issues pharmaceutical agent use (only) license endorsements under
12 AAC 48.021, which is not consistent with AS 08.72.175. Regulation 12 AAC 48.025.

Pharmaceutical Agent Prescription and Use Endorsement, specifically authorizes the board
to issue a TPA, or Therapeutic Pharmaceutical Agent endorsement. This endorsement
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authorizes a licensee to prescribe and use pharmaceutical agents as specified by
AS 08.72.175. Comparatively, regulation 12 AAC 48.021 authorizes the board to issue a
license endorsement to wuse topically applied pharmaceutical agents for diagnostic
examination purposes only. The endorsement, commonly referred to as a DPA, or Diagnostic
Pharmaceutical Agent endorsement, is not authorized by statute.

The 1992 amendment to AS 08.72.175 expanded the license endorsement authority of the
board from “use” to “prescribe and use,” thereby causing regulation 12 AAC 48.021,
Pharmaceutical Agent Use Endorsement, to become void. A discord between statute and

regulation governing optometry endorsements is evident.

We recommend the legislature consider amending AS 08.72.175 to specifically authorize the

board to issue a license endorsement allowing for use (only) of pharmaceutical agents in
addition to the current prescribe-and-use authorization. Further, consideration should be
given to the need for a grandfather clause to ensure the legality of DPA endorsements issued

since the 1992 statute amendment.
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ANALYSIS OF PUBLIC NEEE)

The following analyses of board activities relate to the public-necd factors defined in
AS 44.66.050(c). These analyses are not intended to be comprehensive, but address those

areas we were able to cover within the scope of our review.

Determine the extent to which the board, commission, or program has operated in the
public interest.

The Board of Examiners in Optometry (BEO), through regulation of the licensure of
optometrists, has provided the public with qualified professionals in the field of optometry.
The board has ensured continued public safety by supporting both statutory and regulatory
changes relating lo the exam process, licensure by credentials, and continuing education

hours.

The board supported a statutory amendment relating to the requirement to submit a
photograph of the applicant with an application for a new license. While not repealed, the
statute was revised, specifying that “the department may require the applicant to submit a
photograph ofthe applicantfor itsfiles; however, the photograph may not beforwarded with
the application to the boardfor review." This change eliminates any possible bias that could
occur if an applicant’s photograph was forwarded with the application to the board.

The board supported legislation to ensure that statutory and regulatory licensing renewal
requirements were congruent with one another. Chapter 16, SLA 2002, amended
AS 08.72.1 Sl (d) to require licensees to obtain 24 hours of postgraduate continuing education
(CE). This statutory change reduced the prior CE requirement of 48 hours, thereby providing
consistency between statutory and regulatory requirements relating to CE hours.

The board continues to support a statutory change to AS 08.72.272 allowing for prescriptive
use of systemic drugs in the treatment of ocular disease or emergency anaphylaxis. In 1988,
optometry statutes were updated to allow qualified individuals to use diagnostic drugs. In
1992, a statutory amendment dropped oral medication authorization, thereby Ilimiting
licensees to prescribing only topical therapeutic drugs to treat eye diseases.

The board has maintained a reasonable meeting schedule, has consistently strived to make
the licensing process more efficient, and has continued to license only qualified applicants.
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Determine the extent to which the hoard, commission, or agency has recommended
statutory changes that are generally o fbenefit to the public interest.

The Board of Examiners in Optometry supported passage of Chapter 16, SLA 2002, which
accomplished changes to several statutes related to optometry. Significant changes benefiting

the public included:

« Acceptance of passing scores of an exam administered by the National Board of

Examiners in Optometry (NBEO).
 Requiring a stale jurisprudence exam.
« Elimination of the stale practical exam for licensure by credentials.

Overall, the statutory changes allow qualified applicants a more streamlined licensure
process in the State. The acceptance of a passing score on the national examination
eliminates a duplication of effort that all applicants previously faced with the state practical
examination. Requiring successful passage of a state jurisprudence exam ensures
optometrists are knowledgeable of Alaska’s laws governing optometry.

The board licenses applicants in two ways, by examination and by credentials. Licensure by
credentials requires applicants to document their previous work history as the basis for
receiving a state license to practice. Applicants under both licensing methods must also pass

a written exam of the laws of Alaska governing optometry.

Determine the extent to which the operation ofthe board, commission, or agency program
has been impeded or enhanced by existing statutes, procedures, and practices that it has
adopted, and any other matter, including budgetary, resource, and personnel matters.

The establishment of a statute allowing for licensure by credentials has eliminated an
unnecessary barrier for individuals licensed in other slates wishing to practice in Alaska.

As shown in Exhibit 1 on the following page, most of BEO’s revenues are from licensing
and renewal fees. License renewals arc conducted on a biennial basis in odd-numbered fiscal
years. This creates a two-year cycle in board revenues, with most revenues collected in the
renewal year. We reviewed the internal records maintained by the Division of Corporations,
Professional and Business Licensing (division) for revenues and expenditures associated with
BEO. We did not audit this information, but present it for general information purpose

In EY 02. revenues were considerably lower than expected, $362, for a nonrcvcnuc-
generating year. The division staff could not account for the reason for the low reported
revenues. The records for BEO show only two persons were licensed that year and paid a
total of $1,150. It is unknown where the difference, $788, was recorded.
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There is a recurring cumulative surplus in nonrcncwal years. The revenue generated in a
renewal year must be sufficient to fund most of the board’s costs for the subsequent
nonrcncwal year. FY 05 financial data show a significant surplus at year end. Exhibit 1 also
details both a steady revenue increase in renewal years and a growing cumulative surplus.
Therefore, we recommend the division and the board review the regulatory costs and
licensing fees to ensure BEO licensing fees arc reduced to eliminate the growing surplus.

(See Recommendation No. 1)

Alaska Statute 08.01.065(c) requires "that the total amount of fees collected for an
occupation approximately equals the actual regulatory costs for the occupation.” As
Exhibit 1 reflects, the board’s growing cumulative surplus is in noncompliance with this

statute.
Exhibit 1
State of Alaska
Board of Examiners in Optometry
Schedule of License Revenues and Board Expenditures
FY 02 - FY 05
(Unaudite d)
FY 05 FY 04 FY 03 FY 02

Rovenuo S G0.285 S 9.141 $ 56.090 S 362
Direct Expenses

Personal Services 12.813 12.314 15.631 12.548

Travel 3.548 4.379 3.129 8,305

Contractual 1,718 1.460 3.729 4.502

Supplies 0 49 92 18

Equipmont 0 0 0 0
Total Direct Expenses 18.079 18.202 22.581 25,373
Indiroct Exponse 6.987 6.212 5.951 5.299
Total Expenses 25.066 24.414 28.532 30.672
Annual Surplus (Deficit) *13.219 (15.273) 27.558 (30.310)
Beginning Cumulative
Surplus (Deficit) 13,541 28.814 1.256 31,566
Unallocated Administrative
Indiroct Rovonue 0 0 0 0
Ending Cumulative Surplus (Deficit) S 56.760 S 13.541 S528.814 S 1,256
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Determine the extent to which the board, commission, or agency has encouraged
interested persons to report to it concerning the effect of its regulations and decisions on
the effectiveness of service, economy of service, and availability of service that it has

provided.

The location, date, and time of upcoming board meetings and proposed changes in
regulations were advertised in the Anchorage Daily News, as well as posted on BEO’s
website. Adequate time was provided for interested individuals to plan to attend or to submit
written comment for review. The board’s meeting agenda sets aside suitable time for public
comment. Board minutes reflect public participation at various meetings and the board’s

review of public written comment.

Determine the extent to which the board, commission, or agency has encouraged public
participation in the making ofits regulations and decisions.

Public notices of proposed regulations are published in '5¢c Anchorage Daily News and the
Alaska Online Public Notice System. The board minutes document that unlimited time was
allotted for the scheduled public comment period. Proposed regulation changes are circulated

to those affected by the changes.

Determine the efficiency with which public inquiries or complaints regarding the activities
oft\e board, commission, or agency filed with it, with the department to which a board or
commission is administratively assigned, or with the office of victims’rights or the office
ofthe ombudsman have been processed and resolved.

For the period July 2001 through May 2005, the division opened Il investigative cases
related to individuals either seeking licensure or licensed by BEO. The type of complaint
varied and included unlicensed practice, fraud/misrepresentation, incompetence, criminal
conviction, license application problems, and continuing education; no single type dominated
the complaints. Approximately 45% of the cases were filed by division staff; another 36%

were filed by clients.

The 11 cases were open for an average of 222 days. At May 2005, two of the 11 cases
remained open, averaging 440 days open. One of the two cases involved a lapsed license.
While the issue itself was resolved in a timely manner, the case was not administratively
closed by division stall and thus is reported as an active case. There was no apparent reason
lor the delay of action on the part of investigative staff for the second case remaining open.

We have reviewed the nature and extent of complaints filed involving optometrists. The
division, in conjunction with the board, took appropriate investigative action, prioritized
complaints in a reasonable manner, and proceeded in a manner consistent with the potential

threat the complaints posed to the public welfare.
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No complaints or investigations specifically involving the actions and activities of BEO were
received or undertaken by cither the Office of the Ombudsman or the Office of Victims’

Rights within the past three fiscal years.

Determine the extent to which a board or commission that regulates entry into an
occupation orprofession has presented qualified applicants to serve the public.

Exhibit 2 is asummary of new licenses issued by BEO for the period under review.

Exhibit 2

NLG_W Optolmet”jt Current Licenses
|cenTes_ ssui FY 02 FY 03 FY 04 FY 05 (as of
(exclusive o June 30,2005)

renewals)

No Endorsement 0 0 0 0 3
Therapeutic ) 6 1 15 122
Endorsement

Diagnostic 0 3 1 0 5
Endorsement

Optometry licensing requirements involve passing two national examinations and a state
jurisprudence examination. The national exams are developed and graded by the National
Board of Examiners in Optometry. Developed by BEO. the state exam tests each applicant’s
knowledge of state statutory and regulatory requirements pertaining to optometry. Licensure-
by-credcntials applicants must pass the state jurisprudence exam only.

Each applicant is required to satisfy requirements for licensing. Board meeting minutes
reflect that BEO considers each applicant and verifies that the licensing requirements are met

prior to issuing a license.

Determine the extent to which state personnel practices, including affirmative action
requirements, have been complied with by the board, commission, or agency to its own

activities and the area o factivity Otinterest.

We did not find any evidence that the board was not complying with the State personnel
practices, including affirmative action, in qualifying applicants. In no instance has the board
denied an applicant a license based on personal attributes.
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Determine the extent to which statutory, regulatory, budgeting, or other changes are
necessary to enable the agency, board, or commission to better serve the interests of the

public and to comply with thefactors enumerated in this subsection.

As discussed in Recommendation No. 2, BEO should support legislative changes to
AS 08.72.175 to ensure that statutes and regulations pertaining to license endorsements are
congruent with one another. Additionally, BEO should consider necessary regulatory
changes to ensure required continuing education hours are consistent with any license

endorsement changes.

As discussed in Recommendation No. 1, BEO should review its fee schedule and the costs of
its regulatory operations. Currently, the board’s revenues exceed its cost of regulatory
operations. As required by AS 08.01.065(c), the division and the board must adjust licensing
fees to bring BEO’s revenues in line with the regulatory costs related lo its operations.

Several optometric statutes are outdated, incongmcnt, or unclear, potentially hampering
BEO’s efforts to regulate the optometry profession. We noted several instances where
optometry statutes were in need of revision, clarification, or elimination. Specifically, the

following statutes need attention:

AS 08.72.181(d), Renewal of license. This statute specifics the number of continuing
education hours necessary for license renewal. Such specificity should be removed from
statute and left to the board to manage through the regulatory process.

AS 08.72.191(6), Fees. This portion of the statute, fees for branch office license and renewal,
became obsolete with the repeal and rewrite of a portion of central licensing statute

AS 08.01.065.

AS 08.72.060(c)(1), Miscellaneous powers and duties of the board. Currently, the statute

reads in part, "The hoard shall elect a president...." It should be amended to read, "The
hoard .shall elect a chair... ” to ensure the language is consistent with central licensing statute
AS 08.01.020 (Board organization), which states in part, "... the governor may designate the

chair ofa hoard.... ”

Determine the extent to which the board, commission, or agency has effectively attained its
objectives and purposes and the efficiency with which the board, commission, or agency

has operated.

Broad objectives identified by the board included:

 Develop and offer a new state law exam.
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« Send a representative to the Association of Regulatory Boards of Optometry (ARBO)
meeting annually.

« Show support or opposition, as appropriate, for certain legislation.

e Ensure licensees are informed of both statutory and regulatory changes, including
new and amended language.

 Review statutes and regulations for necessary changes.

Evidence suggests BEO establishes and meets its operational objectives annually, with the
exception of sending a representative to the ARBO meeting annually. The board did not send
a representative to the ARBO meeting for the years FY 02 through FY 04.

The board has streamlined the licensing process by allowing for licensure by credentials and
by accepting a passing score on the national optometry examination in lieu of passing a slate

practical examination.

Determine the extent to which the hoard, commission, or agency duplicates the activities of
another governmental agency or the private sector.

Our review of the interactions among BEO, the American Optometric Association (AOA),
and the Alaska Optometric Association (AKOA) did not reveal activities duplicated by two
or more organizations. As discussed previously, the board took action eliminating duplicative
efforts of the state BEO and the AOA by eliminating the state practical exam and accepting

passing scores on the national exams.
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RECEIVED

DEPART MENT Ol NOV25 20b

COMMERCE
COMMUNIT Y AND LEGISLATIVE AUDIT
ECONOMIC DEVELOPMENT

OFFICE OF THE COMMISSIONER
Frank 1. Mtirknivski, Governor

November 22, 2005

Ms. Pal Davidson, CPA

Legislative Auditor

Division of Legislative Audit

Legislative Budget and Audit Committee
P.O. Box 113300

Juneau, Alaska 99811 -3300

Dear Ms. Davidson,

Thank you for the opportunity to respond lo your Preliminary Audit Report concerning
the Board of Examiners in Optometry Sunset Audit.

Please consider the following comments to your findings and recommendations.

Recommendation No. 1

The Division of Corporations, Business and Professional Licens* nu (the division), in
conjunciion with the Board of Examiners in Optnmctrv (BEO), should decrease liccnsinu
fees to eliminate the board’s current and projected operating surplus.

We agree that fees will be reviewed for possible adjustments prior to its license renewal
on December 31, 2006. However, the assumption that the FYO05 year end operating
surplus of 556,760 should be the cause for a fee decrease is too preliminary. Fee reviews
are based on the biennial licensing cycle prior to the license renewal period. Current
BEO costs (FY06) will need to be included before any adjustments to the fees can be
considered, especially since FY06 is a nonrenewal year. The Board normally ends
nonrenewal years in a deficit situation because the primary source of revenue derives
from new licensees in those years. BEO licenses are due for renewal on 12/31/06
(FYO07). A financial review will be conducted prior to the license expiration and fees will

be adjusted accordingly.
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Recommendation No. 2

The legislature should consider amendiim the optometry statutes to ensure they support
license endorsements for diagnostic use of pharmaceutical agents.

Wc concur that statutory amendments are needed to address pharmaceutical agent
endorsements. We also support the need to ensure the legality of licensees with DPA
endorsements (diagnostic pharmaceutical agent endorsement).

The Department also support the Board’s desire to delete of the number of continuing
education hours required in AS 08.72.1S1(d) and to grant authority to establish CE
requirements by regulations, as is the practice with many other licensing programs. This
will help to smooth transition in granting optometry licensees to prescribe and use
therapeutic pharmaceutical agents as their normal scope of practice, and prohibit
licensees who fail to meet CE requirements from attempting to practice at the status of a

licensee with a DPA endorsement.

Consideration of these statutory changes during the sunset review process will enhance
the practice of optometrists in Alaska.

Sincerely,

Richard K. Urion
Director of Corporations, Business and Professional

Licensing

for

William C. Noll
Commissioner
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A laska Vision Center, Inc.
JILL GEERING MATHESON, O.D.

September 15, 2005 .
received

Pat Davidson I\O/25ZIB

Legislative Budget and Audit Comm ittee

PO Box 113300
LEGISLATIVE AUDIT

Juneau, AK 99811-3300

Re: Preliminary Audit Report Response
Board of Examiners in Optometry

Dear Ms. Davidson:

Il have had the opportunity to read the Preliminary Audu Report. In response, lwould like
to restate the Board's desires, as there as some discrepancies between the report and the

Board's actual wishes.

1. The Board agrees that extendirg the Board of Examiners toJune 30, 2014

appears reasonable.

2. Regarding Recommendation # | to lower fees: lhe BEO had briefly discussed at
the last meeting that itwould be seeking to lower licensing fees in light of the
budget surplus. This surplus has been due to the decreased expense of giving
an in-state board examination. The BEO will act on this at the next meeting on

December 1, 2005.

3. Regarding Recommendation #2 to amend the optometry statutes to ensure they
support diagnostic use of pharmaceutical agent endorsements: While itappears
that regulation 12AAC 48.021 is not consistent with statute AS 08.72.175, itis not
in the BEO’s interest to change statute AS 08.72.175 to allow diagnostic use.

The BEO has discussed at length a desire to go to one level of licensure, that is.
to have all new licenses as of a specified date (we have discussed 2009) be at
the prescribe and use (aka therapeutic) level. License renewals would not be
eligible for "downgrading” to DPA or no endorsement. Current lower levels of
licensure would be grandfathered as restricted licenses. Changing the said
statute to include diagnostics would actually take us farther from our goal.
BEO will, however, look at ways to remove the inconsistency between the
regulation and the statute while considering a way to provide for the legality of
DPA endorsements issued since the 1992 statute amendment.

Itappears the legislative audit agency is concerned that fewer
optometrists will either choose to or be able lo meet the requirements for TPA
only licensure. While the agency is looking at this only from an economic
standpoint, the BEO is looking at what is in the best interests of the patients. All
optometrists since the early 1990's have been educated to be TPA licensed
doctors. We are committed to using that education to protect the eye health and
vision of all citizens, and a TPA licensed optometrist can provide a higher level of
care. The very few numbers of DPA endorsed licenses and no endorsement
licenses means that the economic impact lo the state's coffers would be minimal.

The

4. Another BEO desire is to change 08.72.181 (d). The BEO discussed eliminating
“of 24 Hours". The statute would (hen read "...submit to the board evidence of
postgraduate continuing education instruction as prescribed by regulations of the
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Preliminary Audit Report Response

Board of Examiners in Optometry

board." This gives the BEO the ability to change the hours of continuing
education without legislative approval as needs arise.

5. The BEO needs legislation to grant therapeutic prescriptive authority to
applicants applying for license by credentials. We are hoping this can be

accomplished with a regulation change.

6. Currently, there is nothing in the practice act authorizing the BEO to deny or put
stipulations on new licenses by examination. Under AS 08.72.170(8), the BEO
cannot grant a license if the applicant by credentials has had any disciplinary
actions regardless of the level of severity, how long it has been since the action
was taken, or if the licensee is currently under investigation in another state.
Under License by Credentials and License by Examination, the BEO needs
authority to either deny or put stipulations on a licensa for an applicant who
currently has disciplinary action, had disciplinary action in the past, or v ho is
being investigated at the time of application in another state. Our only legal
possibility at this time is to grant the license if the applicant is by examination, or
deny the license if the applicant is by credentials.

7. The BEO supports legislation to widen the scooe of therapeutic prescriptive
authority to include oral and systemic pharmaceutical agents for the treatment of
ocular conditions. This would allow Alaska optometrists to practice at the same
level as over 35 other states which leads to fewer referrals and decreased
economic impact of eye health care in the state.

Please contact me if you have further questions.

Board of Examiners in Optometry
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STATE OF ALASKA

2006 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):
Title Regulation of Highways; Traffic Oflenses

Sponsor
Requester

Expenditures/Revenues

OPERATING EXPENDITURES
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE

1002 Federal Receipts
1C03 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

TOTAL

Estimate of any current year (FY2006) cost:

Senate Rules by Request ol the Governor

0.0

0.0

FY 2008

0.0

0.0

FISCAL NOTE

Fiscal Note Number;
Bill Version:

() Publish Dale:
Dept. Affected:
'R D U

Component

Component No.

FY 2009

0.0

*

HCS CS SB 261 (JUD)

All

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
FY 2007

(Thousands of Dollars)

0.0

FY 2010 FY 2011 FY 2012
0.0 0.0 0o.C

I
0.0 0.0 0.0

Mark this box (X) if funding for this bill is included n the Goveinor's FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:

(Attach a separate page it necessary)
This legislation provides for enhanced fines related to motor vehicle traffic offenses committed within a

designated safety corridor. The passage of this legislat.on will result in increased revenue to the State. It
is not possible to accurate'v determine the precise amount of revenue that will be generated due to the

passage of this legislation.

Prepared by: House Finance Committee

Division

Approved by: Representative Meyer
Representative Chenault

Phone 465-4945
Date/Time 04/25/06 9:37 a.m.

Date
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1
2006 LEGISLATIVE SESSION Bill Version: SB 261
(S) Publish Date: 2/01/06
Revision Dale/Time (Note ifcorrection): Dept. Affected; DOT&PF
Title Highway Safety_Corridors RDU Administration & Support
Component Transportation Management
Sponsor House Rules/Senate Ruies And Security
Requester Governor Component No. 2607

Expenditures/Revenues (Thousands of Dollars)

Note-Amounts Jo not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services
Travel
Contractual
Supplies 5.0

Equipment

Land & Structures

Grants & Claims

Miscellaneous

TOTAL OPERATING 50 0.0 0.0 0.0 0.0 0.0

FY 2012

0.0 0.0 0.0 0.0 0.0 0.0

|CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF 5.0 0.0 0.0 0.0 0.0 00
1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specif\ Tvpe--Do not abbreviate)

TOTAL 50 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2006) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor’s FY 2007 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attac a separate page it necessary)
Maintenance and operations staff estimate the cost for materials for re-signing a designated corridor to be

S5.000 per corridor. This includes new signs for each end of the corridor alerting the driving public that they

are entering a double fine safety corridor, and replacement signs for the speed limit signs throughout the

corridor, which would include the doub'e fine notice. Installation costs, including personnel and equ'pment,

would be absorbed within existing M SO budgets.

Phone 465-8994

Prepared by: JohrManly
Date/Time 1/30/06 10:09 AM

Division Legislative Liaison, DOT&PF

Approved by: Mike Barton Date 1/30/2006

Agency Commissioner. DOT&PF

Page 1of 1



FISCAL NOTE

STATE OF ALASKA Fiscal Hole Number:
2006 LEGISLATIVE SESSION Bill Version: SB 261
(S) Publish Date: 2/1/06

Revision Dale/Time (Note if correction): Dept. Affected: Public Safety
Ti'le "An Act relating lo the designation of traffic safety '‘RDU Alaska Slate Troopers

corridors; relating lo i.,e bail or Tine for.." Component AST Detachments
Sponsor Rules Committee
Requester Governor Component No. 2325

Expenditures/Revenues (Thousands of Dollars)

Note; Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2006) cost: 0.0
Mark this box (X) if funding for this bill is included In the Governor’'s FY 2006 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach o separate page it necessary)
This bill will create traffic safety corridors and provide enhanced fines or bail amounts related to motor vehicle

This proposed legislation will also allow the

traffic offenses committed within a traffic safety corridor.
These funds will be

legislature to appropriate 50% of the fines for offenses conm itled in this corridor.
accounted for separately and go towards highway safety programs administered by the Department of

Transportation and Public Facilities.

fhe enforcement of law applicable to motcrvehicles within the traffic safety corridors will be enforced by
using the existing assets currently available within the division of the Alaska State Troopers. There will be no

fiscal impact on the Department of Public Safety.

Phono 907-269-4532
Date/Time 1/27/06 1:35 PM

Date 1/27,200G

Prepared by: Lieutenant James Helqoe
Division Alaska State Troopers

Approved by: Commissioner William Tandoske
Aguncy Department of Pubtic Safety
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