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Finance Committee considered SENATE BILL NO. 189

SB 189 REQUIREMENTS FOR DRIVER'S LiCENSE/I.D.

"An Act relating to issuance of identification cards and to issuance of driver's licenses."

and recommends: CS Senate Bill:
[ 1 Same Title
[x<f be replaced with cSs erB \'Efd [v'fNew Title
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[ ] Same Title
[ 1 attached amendment(s) [ j Technical Title
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FISCAL NOTE MR 27205

SENATE FINANCE COMMITTEE

STATE OF ALASKA Fiscal Note Number: 1

2006 LEGISLATIVE SESSION Bill Version: CSSB 189(STA)
(S) Publish Date: 2/8/06
Revision Date/Time gNote_ if correction): Dept. Affected . Administration
Title "An Act relating to issuance of tdenfification Cards am RDU Division of Motor Vehicles
gnd tr|1_|e issuance of Driver's Licenses'..." Component  Motor Vehicles
en. Huggins
Requester (S State Affairs Component No. 2348

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009  FY2010  FY 2011  FY 2012
Personal Services

Travel

Contractual 20.0 0.0 0.0 0.0 0.0 0.0
Supplies

Equg)ment
Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 20.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) |
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF .

1005 GF/Program Receipts

1037 GF/Mental Health

1156 Rept Sves 20.0
TOTAL 20.0

oo

oo
oo
oo
oo
oo

oo
oo
S0
occ

Estimate of any current year (FY2006) cost: 00
Mark this box XX) if funding for this bill is included in tho Governor's FY 2007 budget proposal:

POSITIONS

Full-time

Part-time

Temporary

ANALYSIS: (Attach a separate page it necessary)

This bill is designed to bring Alaska into compliance with the new federal Real ID Act. While all of the details
of the Act are currently being created through the rulemaking committee, this bill includes lhe 2 major
components of the Act: all DL/ID applicants must be either US citizens or be able lo establish their legal
presence: and those persons with ‘time-limited' legal status may not recievo a DL/ID wilh an expiration date

later than the allowable length of stay.

The cost associated in FY 07 is to make major changes in our database (ALVIN) to nccep. lose new
expiration dates and other verification fields. Other costs may be associated with the Real ID Act that will not

be noted untill later.

Prepared by:  Duane Bannock, Dirocloi Phono 269 5008

Diwpsion Motor Vehicles Date/Time 1'31/06 8:00 AM
Approved by:  Miko Tibbies. Deputy Commissioner D.ito 1/31/200G
Agency Department ot Administration

IHontttftt'f.C iwjoMt)) Page Lof 1
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ALASKA STATE LEGISLATURE

Senate District Il St,ltc CaPitol' Room 417
600 E. Railroad Avenue Juneau AK 99801*1182
907-165-3878

W asilla AK 99651
907-376-1866 | ) Fax: 907-165-3265
800-862-3878

907-373-1724 - Fax
Senator_Charlie_lluggins@ Icgis.state.ak.us www.akrepublicans.org/huggins/

Charlie Huggins
Senator

March 17, 2006

Sponsor Statement

CSSB 189 - “An Actrelating to issuance ofidentifier tion cards and to issuance ofdriver’s

licenses.”

On May 11, 2005 President Bush signed into law the REAL ID Act. Provisions of this
legislation improved security for drivers’ licenses and personal identification cards as well as set
uniform standards for state driver’s licenses and identification cards. CSSB 189 is designed to

bring Alaska into compliance with the new federal Real ID Act.

Proper documentation shall be provided to the Division of Motor Vehicles that establishes that
an applicant is either a U.S. citizen or legally present in the United States for the purposes of

issuing an identification card or drivers license.

As required by the REAL ID Act, CSSB 189 establishes that in order to issue temporary licenses
or temporary ID cards, that will be acceptable to the federal government for identification
purposes, there must be an expiration date of the identification card or driver license to coincide
with the length of stay in the United States, If the period of authorized stay is indefinite, the
expiration date of the license is one year from the date of issue.

A federal agency may not accept a driver’s license or personal identification card after May 11,
2008, unless the state has been certified by the U.S. Department of Homeland Security in
consultation with the U.S. Department of Transportation to meet the requirements of the law.

CSSB 189 is needed to enhance the security of the driver’s license and identification card due to
increasing problems of identity theft and fraud. Driver’s licenses and state issued identification
cards have been used as proof of identity more often than proof of one’s ability to drive safely.

Ilolding one of these credentials provides access to an ever-increasing number of privileges and
services, from obtaining credit to cashing checks, buying or leasing cars and boarding airplanes.

Alaskans deserve the right to he assured motorists driving with Alaska driver’s licenses are
legally in the United Stales and we know their identities.

Contact Information - Deborah (.rnndmann 465-4711


mailto:Senator_CharIie_IIuggins@lcgis.state.ak.us
http://www.akrepublicans.org/huggins/

Alaska State Legislature
Senate Majority Web: www.akrepublicans.org

Sponsor: Senator Charlie Huggins
Current Version:  Proposed Substitute
Contact: Deb ( ruiulniann, 465-3878

I Fact Sheet for: Senate Bill 189

Short Title: REQUIREMENTS FOR DRIVER’S LICENSE/1.D.

Summary:
m Requires anyone applying for a state of Alaska driver's license or ID card to be a
U.S. citizen or be legally authorized to be in the U.S. under federal law.
m Prevents individuals with time limited legal status from obtaining a driver’s license
or ID card with an expiration date later than the allowable length of stay, and if the
authorized stay is indefinite, the ID expires one year from date of issue.

Benefits:

m Ensures that state issued driver's licenses or ID cards are only provided to
individuals allowed to be in the United Slates.

m Encourages non-U.S. citizens to keep their legal permission to be in the United
States current.

» Brings Alaska laws into compliance with the new federal Real ID Act that requires
states to sec proper documentation before any state can issue driver's licenses and
ID cards.

Background:

m On May 11, 2005, President George W. Bush signed the Real ID Act. It requires
every state to see proofof U.S. citizenship or documents granting legal permission
to be in the country before issuing driver’ licenses and ID cards. SB 189 brings
state statutes into compliance with the federal law. It increases homeland security
by making it more difficult for potential terrorists to obtain stale issued driver's

licenses and identification cards.

Fnct ShOot ROvmun Oiilo  Iw:»d;iy. Jmuuiry 31. 2000 04 20 PM


http://www.akrepublicans.org

SENATE COMMITTFE REPORT
DATE: 2/8/06 FURTHER: CFinance

DATE TURNED , ,
INTO OFFICE: ? 121 [Ob

Judiciary Committee considered SENATE BILL NO. 189
SB 189 REQUIREMENTS FOR DRIVER'S LICENSE/I.D.
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ALASKA STATE LEGISLATURE

State Capitol, Room 417

Senate District H

600 E, Railroad Avenue Juneau AK 99801-1182

VVasilla AK 99654 907-465-3878

907-376-4866 Fax: 907-465-3265

907-373-4724 - Fax 800-862-3878
wvvw.akrepublicans.org/huggins/

Scnator_Charlie_Huggins@ legis.state.ak.us

Charlie Huggins
Senator

March 27, 2006

Thank you Madam Chair and members of the committee, for the record my name is
Deborah Grundmann staff to Sen. Charlie Huggins.

CSSB 189 (STA) - “An Act relating to issuance of identification cards and to issuance of
driver’s licenses and providing for an effective date.”

SB 189 bri-igs Alaska law into compliance with provisions of the READ ID Act passed by
Congress and signed into law in May of 2005.

Provisions of the READ ID act include

1) improved security for driver’s licenses and personal ID cards
2.) Set uniform standards for state driver’s licenses and ID Cards.

SB 1S9 provides that proper documentation shall be provided to the Division of Motor Vehicles
that establishes that an applicant is either a

1) U.S. citizen or

3.) legally present in the United States

d.) In order lo issue temporal, licenses, that will be acceptable to the federal gov’t there
must be an expiration date lo coincide with the length of stay in the U.S.

5) If the period of stay is indefinite the expiration dale of the license is one year from
ihe date of <ssuc.

A federal agency may not accept a driver’s license or personal identification card after May 11,
2008, unless the state has been certified by the U.S. Department of Homeland Security in
consultation with the U.S. Department of Transportation to meet ihe requirements of the law.

Thank you for your support of this legislation.
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Wasilla, Alaska 99654 Stale Capitol
(907) 376-3370 Juneau, Alaska 99801-1182
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SENATOR LYDA GREEN
SENATE DISTRICT G

SB 192 SPONSOR STATEMENT

“An Act relating to reimbursement of municipal bonds for school construction; and
providing for an effective date."”

SB 192 seeks to extend until July 1, 2006 the statutory date for municipalities lo
authorize school construction and renovation bonds and apply for reimbursement from

the state.

The Matanuska-Susitna School District is growing by nearly 500 students each year,
which is roughly equivalent to the population of an elementary school. This growth
places significant strain on existing school facilities. Currently, the e is no available
classroom space in any of the district's core-arca elementary school i. The district placed
52 portable classrooms throughout the district to alleviate overcrowding in lhe most
impacted schools. The district estimates needing 23 more portables to meet FY06
enrollment growth (at a cost of $70,000 per portable).

In fall, 2007, the district will open a new Wasilla-area elementary school. By that time,
the district’s core area elementary schools will have well exceeded their actual capacity
by approximately 2000 students, enough to fill four additional elementary schools.

Bonding for new schools is a major piece of the solution for addressing this rapid growth.
Dcbt-rcimburscment has been successfully used in the past to construct new facilities.

As of January 1, 2005 the school bond debt reimbursement program ended. | urge your
support of SB 192 to extend the program to allow school districts to address their

construction and renovation needs.



Cody Rice

From: Kim Floyd [Kim.Floyd@matsuk12.us]
Sent: Tuesday, January 18, 2005 2:38 PM
To:

Subject: MSBSD Polling Results

m m

To follow are the results of our recent public opinion poll, which surveyed 609 Valley
residents, 60 percent of whom do not have children in Mat-Su schools.

There appears to be overwhelming support for school construction. We asked respondents to
consider three elementary schools and a new high school for the core Palmer/Wasilla areas.

- 77.4 percentfavored a elementary in Settler's Bay
-68 percent favored an elementary in the Springer Loop area (Palmer)
- 69.7 percentfavored an elementary in the south Trunk Road area

(Palmer)
- 71.7 percent favored a high school in the core area

- 58.5 percent favored a bond package of $50 million for three elementary schools
- 52.3 percent favored a bond package of $80 million for three elementary schoolsand a
high school

- If 60 percent reimbursement were offered by the state, the percentage of those
indicating they would vote "yes" on an $80 million bond package increased to 74.5percent
(three elementary schools and a high school); Specifically for Representative Gatto's
information, 75 percent of Palmer residents indicated support, as did 74 percent of
Republicans

As you know, a 74.5 percent approval rating in preliminary polling is phenomenal. We think
the results are very telling about our community's support for school construction.

Our community has come out in opposition to our proposed boundary changes, which would
move students from core area schools to outerlying areas, such as Sutton and Houston.
During town meetings in November, participants indicated that school construction should
be the primary source of relief to overcrowded facilities. In addition, families would
rather we build portables and keep students closer to home than change boundaries.

The Board is to hear public comment and vote on proposed boundary changes on Wednesday. If
not approved, we will work to secure funding for portables and perhaps, in extreme cases,
increase class sizes.

Please let me know if you need more information, and hov; we might help on the passage of
HB13. Please share our thanks with Representatives Gatto and Gruenberg for sponsoring this

bill.
Thanks,

Kim Floyd


mailto:Kim.Floyd@matsuk12.us

RANGETLL

PUBTLIC SCHOOLS

DISTRICT OFFICE

P.0. BOX 2319

WRANGELL, ALASKA 99929
Telephone (907) 874-2347
Fax# (907) 874-3137

February 2, 2005

Representative Carl Gatto
Room 411

State Capitol
Juneau, AK 99801-1182

RE: HB13

Dear Honorable Representative Gatto:

I would like to provide you with my full support of House Bill No. 13, “An act relating lo
reimbursement of municipal bonds for school construction.”

School districts across Alaska are working hard to meet multiple challenges, including
increasing student performance in core academic subjects and implementing the goals of
the State or Alaska Quality Schools Initiative and the No Child Left Behind Act of 2001.
These districts are also struggling to maintain, replace, and modernize their local school

buildings.

The passage of HB 13 will trigger a school debt reimbursement program for school
district bonds for capital and major maintenance projects. The school debt reimbursement
program will reimburse school projects at 70 percent taking the burden off of
municipalities. HB 13, if passcd,will help many rural and urban school districts and
communities catch up with unmet school construction and major maintenance needs.

Your continued support of public education and Alaska’s youth is very much appreciated.

Sincerely,

Superintendent

SJS:kp
Cc: Alaska State House of Representatives

ACRECHEOGVNRTHWEST ASSOATIONCF FOONDRY ADRCGHRIHIAS



ALASKA COUNCIL

326 Fourth Street, Suite 404 + Juneau, Alaska 99801
Phone: (907) 586-9702 * Fax: 5B6-5879
web site: www.alaskaacsa.org

G-I AMNSIRNCRS Alaska Council of School Administrators

January 31, 2005

Representative Mark Neuman, Chair
House Special Committee on Education

Dear Chair Neuman and Committee members:
Enclosed is resolution 04-8, Bond Debt Reimbursement, adopted by the organizations that make
up the Alaska Council of School Administrators. This resolution is presented in support of HB

13.

Respectfully submitted,

i
Executive Director



http://www.alaskaacsa.org

Resolution 04-8

BOND DEBT REIMBURSEMENT

WHEREAS, the voters have supported several local and statewide bond initiatives
for school construction and major maintenance; and

WHEREAS, the public was informed that local and statewide bond efforts would
receive State support in the repayment of the bond effort; and

WHEREAS, the planning of construction projects and major maintenance efforts
were carefully considered with anticipated budget information secured from a
variety of sources, including information from the State of Alaska; and

WHEREAS, a significant reduction in the repayment schedule from the State of
Alaska will adversely affect local budgets at an extremely challenging time; now

THEREFORE IT IS RESOLVED that the Alaska Council of School
Administrators supports full funding of previously approved bonds as they were
presented to the people of local communities and a continued debt reimbursement

program that also allows participation by districts unable to bond.

Adopted by the Alaska Council of School Administrators (AASA, AAF.SP,
AASSP and ALASBO) October and December 2004.
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Anchorage School District )

May 2005
POSITION STATEMENT: SB 192
W) 907-742-4322 (F) 907-742-4417
Wiget_Larry@asdk12.org
TO: SENATE FINANCE COMMITTEE
FROM: LARRY WIGET, DIRECTOR, GOVERNMENT RELATIONS

SUI3JFCT: SB 192 - AN ACT RELATING TO REIMBURSEMENT OF
MUNICIPAL BONDS FOR SCHOOL CONSTRUCTION

The Anchorage School District supports SB 192.

On an annual basis, the School Board adopts a Six-Year Capital Improvement Plan
that addresses the anticipated levels of student enrollment and shifts in enrollment,
along with school facility condition and functionality from an educational
perspective. The plan delineates the construction priorities for the District over each
succeeding six -year period. Itisreviewed annually as conditions change.

With nearly 94 school buildings in our care, a few major renovation and construction
projects are needed nearly every year to keep all of our facilities in good, safe
condition and to ensure they are highly effective learning environments Extending
the debt reimbursement program to July 1, 2006 will help meet school construction
needs in areas of the state that are able to bond for school facilities.

The Anchorage School Board supports extending the state law reimbursing
municipalities 60% « 70% of the cost of school construction bonds from January I,

2005 to July 1,2006.

Debt Reimbursement - 2005 ASD Legislative Priority

Safe, efficient, and technologically appropriate infrastructure is an essential
ingredient in achieving academic success. This has largely been accomplished
through the successful partnership between the Legislature and local taxpayers.
The Anchorage School Board icqucsts the Legislature and the Governor's Office
to continue this partnership by fully honoring all past commitments for bonded

indebtedness reimbursement.

To meet future school construction needs, the Anchorage School Board requests
the Legislature and the Governor's Office reinstate and extend the school debt
reimbursement program for new local bond propositions and continue to fully

fund that program.


mailto:Wiget_Larry@asdk12.org
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number; 1
2006 LEGISLATIVE SESSION Bill Version. CSSB200(JUD)
(S) Publish Dale: 2/03/06

Revision Date/Time (Note if correction): Dept. Affected; Public Safety
Title An Act relating to defense of seff, other persons. RDU Alaska State Troopers

and property. Component AST Detachments
Sponsor Senator Thermault _
Requester  Senate Judiciary Committee Component No, 2325

(Thousands of Dollars)

Expenditures/Revenues
Note: Amounts do not include inflation unless otherwise noted below

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009  FY 2010  FY 2011  FY 2012
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants fi Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other eci T e-DOHO'[a reviate
opecty AL e 00 00 00 00 0.0 00

Estimate of any current year (FY200C) cost: 00
Mark this box (X) if funding for this bill is included in the Governor's FY 200C budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: IA::0d a separata page il necessity.
Passage of this legislation will have no fiscal impact as it would be absorbed by the current assets of tne

Department of Public Safety.

Prepared by: Lieutenant James Helgoo Pnano 907-209-af3L
Division Alaska State Troopers Date.Inne 1/17/06 f1 27 AM
Approved by:  Commissioner Wilburn Tnndes>.0 Dale 1/17/2005__

Agency Department ol Public Safety
Pape 1.fi



CONCEPTUAL AMENDMENT

OFFERED IN THE HOUSE BY
TO: HCS CSSB 200 (JUD)

Page 2, line 23

After “i”

Insert "or”
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Page 2, line 28
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~

9 Page 2, line 29-31
10 Delete all material.
11
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Major components of SB 200

A. Establishes, in law, the presumption that a criminal who
forcibly enters or intrudes into your home or occupied
vehicle is there to cause death or great bodily harm, therefore
a person may use any manner of force, including deadly

force, against that person.

13. Removes the "duty to retreat" ifyou are attacked in speci fic
places you have aright to be. You no longer have to turn
your back on a criminal and try to run when attacked.
Instead, you may stand your ground and fight back, meeting
force with force, including deadly force, ifyou reasonably

believe it is necessary to prevent death or great bodily harm

to "ourselfor others.

C. Provides that persons using force authorized by law shall not

be prosecuted for using such force.

L). Prohibits criminals and their families from suing victims for

injuring or killing the criminals who have attacked them.

E. Prohibits use ofsuch force against law enforcement officers
on or offduly, and other emergency service personnel who

are carrying out their official duties.
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Sponsor Statement

Senate Bill 200
A Person’s Right To Defend With Force

Senate Bill 200 lias been introduced to allow individuals to more adequately
protect themselves and others from violent crimes.

Based on a Florida Statute hailed as the “Castle Law”, Senate Bill 200
would allow force, or deadly force, as a legally available option under
certain circumstances where life, property, and the welfare of others is at

hitill risk.

Existing statute currently allows a person to defend with force is specifically
on property that a person owns or leases. Senate Bill 200 broadens that right
to “stand your ground™ to other speeilic places a person has a right to be.
Additionally, a prov ision extending the right to use force applies to children
being threatened with death or serious injury, kidnapping, sexual assault,
sexual abuse of a minor, or robbery in any degree.

finally, the use of deadly force is permissible by a victim remaining inside
an automobile being stolen, (car-jacked) or by a person outside a vehicle
being stolen if there is a victim inside that vehicle.

A special provision is included to exclude the use of force for any reason
against our law enforcement officers, emergency services personnel or those
assisting them in their official duties.

ULl (e (WAl e LM et »2, e > 11



Evolution ofSB 200

The legislation before the committee has under gone significant
revisions recommended by the Department ofLaw, Peace O fficers

Association, and Anchorage Law enforcement.

Those include:

1 A major narrowing of where and when deadly force can be used.

2.

3.

A definition of car-jacking.
A definition of gangs relevant to Alaska’s situation.

A broader protection for public protection and emergency service
personnel.

A prohibition on the use of weapons by certain felons who are not
legally able to possess them.

A prohibition of the use of deadly force when a safe retreat is assured.

A definition of “vehicle” to conform with existing DIJI statutes.



Oklahoma State Senate

Communications Division
State Capitol
Oklahoma City, Oklahoma 73105

For Immediate Release: November 3, 2004

How the '"Make My Day' law cut epidemic of violent burglary

By Charles Laurence

Sunday London Telegraph

At 3.30am on January 6, 1937, Dr Frank Sommer, a dentist in Tulsa, Oklahoma,
woke to the sound of his garage door opening. He looked at the clock, mentally

scolded his son, then 18, or his daughter 20, for getting home so late, and waited

for the sound of their footsteps downstairs.

"After a few nrnutes, | thought that it was odd that | had heard nothing more. |
took the gun from my nightstand, left my wife fast asleep and went downstairs to

make sure everything was OK," he recalled yesterday.

What happened next was an experience of pure terror. As he looked through the
peep-hole from the kitchen into the garage, he saw two strange men. One was

pilfering from his wife's car: the other was standing at the opened door, by the

tool racks.

Just as he stepped through the door to challenge the intruders, the lights went
out. "It was total darkness and suddenly Iwas very, very scared. |fired one shot

and yelled a warning. I saw one figure run off and as Iwent towards the driveway

I saw a body in the doorway. 'Oh no!" I thought. '"He's dead.""

In those few seconds Dr Sommer, 66. had been plunged into a case that



changed the law in Oklahoma and may yet influence a change in the law in
Britain. Within weeks of the incident, the Oklahoma state government passed
legislation that became known as the Make My Day Law, named for the

celebrated scene in the Clint Eastwood Dirty Harry film.

The law was pushed through by Sen Charles Ford, a Republican, the opposition

party in the state.

"The purpose of the law is to protect the victim of crime who defends his home

and his family against unlawful intrusion from any criminal prosecution or civil

action," Sen Ford said last week.

"We considered itoutrageous that someone who protects his home and family

should suffer. Our law says you can use any force, including deadly force, to

defend your home."”

It has been an unqualified success. Since the Make My Day Law came into force,

burglary has declined by almost half in Oklahoma. In 1987, there were 58,333

cases; in 2000, just 31,661.

While crime rates throughout America fell in the 1990s, Make My Day supporters
point to a second statistic in Oklahoma they say proves the impact of the new
law; while burglary rates plunged, other forms of theft stayed constant. In 1988,

there were 96,418 cases, in 2000, 96,111.

Similar anti-burglar laws have now been adopted in Colorado and Arizona. The
reason, said Sen Ford, was simple; "The law works. We were in the grip of a

violent burglary epidemic when Dr Sommer's home was invaded.

"Over that Christmas, we had six people in their 70s and 80s killed, bludgeoned



to death by burglars in their bedrooms. How were they meant to defend

themselves if they could not legally resort to lethal force?" he said.

Giving householders immunity from criminal and civil action was also inspired by
Dr Sommer's experience. Although he was taken to the police station and
interrogated, the District Attorney read the public mood over the series of deadly

burglaries and decided against charging him with the killing of the burglar,

Russell Bryant, 19.

An "ambulance chaser"” lawyer contacted Bryant's family and sought damages for

a lifetime of lost earnings on the grounds that the killing was unlawful.

"This was outrageous and focused attention on the vague state of the law which

left the victim of burglary vulnerable,” said Sen Ford, 73.

Prior to the Make My Day legislation, the law, as it remains in most American
states, sanctioned force in self-defence and the defence of property, but only on
the basis of "reasonable"” response to the violence offered by the criminal. This
allows a baseball bat against a baseball bat, a knife against a knife, and a gun

against a gun - although in theory the householder should allow the burglar to

shoot first.

There have now been at least 11 cases where intruders have been shot dead in
Oklahoma and the householders who pulled the trigger have escaped any

sanction under the Make My Day law.

While Dr Sommer is a fervent supporter of the law protecting householders, he
said that killing Bryant had left him into overwhelming feelings of guilt and that for

years he was tormented by the thought that he had committed the "ultimate sin",



"Every time lgo into that garage |think about it," he explained. "But 1 do not
regret it My wife and children were in our home. I am sorry that young man was

in the wrong pis:e at the wrong time. But that was of his choosing."

For more information contact:
Senate Communications Office - (405) 521-5774
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 8

2006 LEGISLATIVE SESSION Bill Version: CSSB 206(FIN)
(S) Publish Date: 3/24/06

Revision Date/Time (Note if correction): 3/17/0618:35 am.  Dept. Affected: Administration

Title An Act relating to material witnesses 'RDU Le%ql and Advocacy Services
Component  Public Defender Agency

Sponsor Sen. Bundo
Requester — (S)FIN _ Component No. 1631

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009  FY2010  FY 2011  FY 2012

Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel

Contractual

Supplies

Equy)ment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( T
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match
1004 GF 0.0 00 0.0 0.0 0.0 0.0

1005 GF/Prcgram Receipts
1037 GF/Men'al He-altn

OtherSECi T e'DO not abbreviate
e R e 00 00 00 00 00 00

0.0

Estimate of any current year (FY2006) cost: 00
Mark this box 6() if funding for this bill is included in the Governor's FY 2007 budget proposal:

POSITIONS
FulMirre
Part-time
Temporary

ANALYSIS: (Attach o separate page it necessay)
This bill permits a material witness to be detained and fingerprinted under certain exigent circumstances. !

also amends the penalty statute for contempt.

This hill is not expected to have an impact on the Public Defender Agency's fiscal operations.

Prepared by ~ Qjinlan Steiner. Director Phprie (907)334-4414
Division Pjbhc Defender Agency Dalo Time 3 17/2006 8 35am
Approved by  Mike Tibbies. Doputv com missionA* Date 3 17/2006
Agency Administration

Pago 1of 1
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FISCAL NOTE

Fiscal Note Number:

STATE OF ALASKA

2006 LEGISLATIVE SESSION Bill Version: CSSB 206(FIN)
(S) Publish Date: 3/24/06

Revision Date/Time (Note if correction): Dept. Affected: LAW

Title "An Act relating to contempt of court and to RDU CRIMINAL

temporary detention and identification of persons.” Component Criminal Justice Litigation

Sponsor Senator Bunde

Requester Senate Finance Component No.

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2007 FY 2008 FY2009  FY2010 FY2011  FY 2012
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) | I T
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mer,tal Health

ner (Specif e-Do rot abbreviate)
e 1)/ T 00 00 00 00 00 00

0.0 0.0

Estimate of any current year (FY2006) cost: .00
Mark this hox (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:

POSITIONS
Fuli-time
Part-time
Temporary

ANALYSIS:  (Attacha separate page ifnecessary)

This bill allows for stiffer penalties for contempt of court when it arises from failure* to honor a subpoena or
refusal to be sworn or answer as a witness under was inconnection with a court proceeding relating to a
felony crime or an appearance before the grand jury. Italso creates a new Article in the Criminal Code under
Chapter 50 (Witnesses). The new article allows a peace officer to temporarily detain a person who witnessed
or may have witnessed a cnrne or the detention is necessary to identify the person, obtain an account of the
crime or protect the person from imminent harm or for oilier exigent circumstances. It allows the peace
officer to subject the detainee to certain procedures such as photographs or fingerprints and makes it aclass
B misdemeanor if the person refuses or resists the taking of photographs or fingerprints. Passage of this

legislation will not have a fiscal impact on the Department of Law.

Phone 465-3673
Dato.Timo 3/17/06 3 04 P*M

Piopared by Kaihryn Daughhotee. Director

Division Administrative Services Division
Approved by Kathryn Daughhcloe fo* David Marquez. Attorney General Date 3'17'20P6
Agency Department of Law
Page 1of |

one



STATE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Title "An act relating lo detention of material witnesses”

Senator Bunde
Senate Judiciary

Sponsor
Requester

Expenditures/Revenues

FISCAL NOTE

Fscal Note Number:
Bill Version:
(S) Publish Date:

CSSB 206(FIN)
3/24/06

Dept. Affected: Corrections
Erdu Institutional Facilities
Component Institution Director's Office

Component No. 1381

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2000 FY 2010  FY2011  FY2012
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0,0 0.0 0.0
Land &Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0. 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( ) L
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF J.O 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts TO 0.0 0.0 0.0 0.0 0.0
1037 GF/Menlal Health 0.0 0.0 0.0 0.0 00 0.0
Other (Specify Type--Do not abbreviate) 0.0 0.0 0.0 0.0 00 0.0
oo oo 0.0 0.0 0.0 0.0
Estimate of any current year (FY2006) cost: 00
Mark this box (X) If funding for this bill Is included in the Governor’s FY 2007 budget proposal;
POSITIONS
Full-time 0.0 0.0 0.0 0.0 0.0 0.0
Part-time 0.0 0.0 0.0 00 0.0 0.0
Temporary 0.0 0.0 0.0 00 00 0.0
ANALYSIS: IACacn a Separate pagv i'no:essary)

The department anticipates an extremely small number of potential cases each year that may be impacted by
the language contained in the legislation. Due to the small number of potential cases and the fact that a
sentence, ifimposed, may not exceed 10 days of imprisonment, passage of the legislation should not have a
significant fiscal impact on the Department of Corrections.

Pnor.e 19071-165-3339
DateTime 3/1&/06 3:15 PM

Sharieon Griffin, DirectO"'
Administrative Services

Prepared by:

Division
Podia C K. Parker, Deputy Commissioner Date 3 19'20Q6

Department of Corrections

Approved by:

Agency

(htruevHswi ONB Page 10of 1



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2006 LEGISLATIVE SESSION Bill \Version: CSSB 206(FIN)
(S) Publish Date: 3/24/06

Revision Date/Time (Note if Revision): 3/19/06 11:15 a.m. Dept. Affected: Administration

Title An act relating to material witnesses:... RDU Legal and Advocacy Services
Component Office of Public Advocacy

Sponsor Senator Bunde

Requester (S) Finance Component No. 43

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009  FY2010  FY2011  FY 2012
0.0 0.0 0.0 0.0 0.0 0.0

Personal Services
Travel

Contractual 00 00 00 00 00 00
Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous

TOTAL OPERAT'NG 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES . .
jCHANGE INREVENUES ()

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 0.0 00 00 0.0 0.0 0.0

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Spcoty Type-Do not abbreviate)
0.0 0.0 0.0 0.0 0.0 0.0

Estimate of ANy CUrrent year (FY2006) cost:
Mark this hox () X) if funding for this bill is included in tho Governors FY 2007 budget proposal:

POSITIONS
I

Full-time

Part-time

Temporarv

ANALYSIS: (Attaxi a separate page if necessary)

This bill permits a matenal witness to be detained and fingerprinted under certain exigent circumstances. It

also amends the penalty statute for contempt.

This bill is no! expected to have an fiscal impact on the Office of Public Advocacy.

Pnono i9i.7i 269-3500

Prepared by: Joshua P, Fink. Director
Date/Time 3 !9'06 11 to am

Division Office of Public Advocacy
Approved P> Mike Tibbies. Deputy Commissioner Date 370'2006
Agoncy Administration

Page 1of 1



WORK DRAFT

WORK DRAFT WORK DRAFT
24-LSI197WN
? h Luckhaupi
a - 5/6/06
HOUSE CS FOR CS FOR SENATE BILL NO. 206(
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FOURTH LEGISLATURE - SECOND SESSION
BY
Offered:
Referred:

Sponsor(s): SENATOR BL'N'DE

REPRESENTATIVE Anderson

A BILI
FOR AN ACT ENTITLED
"An Act relating to contempt of court and to temporary detention and identification of

persons. i

* Section 1. AS 09.50.020(a) is amended io read:

(a) A person who is euilty of contempt

(1) mav he punished (IS PUNISHABLE] by a fine i f not more than

$300 or by imprisonment for not more than si\ months for a contempt mirier

(A) AS 09.50.01011 tor (2):
ilti  AS 00.5(1.010(3) - (12> if [ HOWEVER. WHEN THE i
CONTEMPT 1s oNE MENTIONED IN As 09.50.(110(3) - ,J2i. OR IN AN

AC'I1JON BEFORE A MAGISTRATE. IHE PERSON IS PL MSI IABLE LA

11 1w

I

- g

contempt; or

itcscssn :o<)( i |



WORK DRAFT WORK DRAFT 24-LS1197\T

(C) AS 09.50.010(5) or 09.50.010(10) if the conduct involve
the failure to honor a subpoena or refusal to he sworn or answer as i
witness in connection with a civil or criminal court proceeding or ar
appearance before the grand jtirv:

(2) mav be punished bv a line of not more than SI100 for a
contempt under AS 09.50.010(3) - (12), except as otherwise provided in (1)(B) or
fIHC) of this subsection [, IN WHICH CASE THE PENALTY SHALL BE AS
PRESCRIBED FOR CONTEMPTS DESCRIBED IN AS 09.50.010(1) AND (2)].

* Sec. 2. AS 12.50 is amended by adding a new section to read:

Article 3. Temporary Detention and Identification of Persons.

Sec. 12.50.201. Temporary detention and identification of persons, (a) A
peace officer may temporarily de'ain a person under circumstances that give the

officer reasonable suspicion that

(J) the person
(A) witnessed the commission of a crime against a person

under AS 11.41 or a felony property crime under AS 11,46; or

(B) was at the scene, or in the vicinity, during the commission

of a crime against a person tinder AS 11.41 or a felony property crime under

AS 11.46;
(2) the person has information of material aid in the investigation of

that crime; and
(3) the temporary detention of the person for no longer than is

reasonably necessary to obtain or verify the identification of the person, to obtain an

account of the crime, to protect a crime victim from imminent harm, or for other

exigent circumstances.

ihi A peace officer who temporalily detains a person under (ai ot this secmm

ill detain the person aniy as long as reasonably neccssan ;o0

accomplish the purposes of that subsection;
(2) take one or more photographs of the person, u photographs can be

taken without unreasonably delaying the person or removing the person from the

I1CS ( SMI 20f.( )
TAIrE7£i0.]



WORK DRAFT WORK DRAFT 24-LS1197\N

vicinity:
(3) serve a subpoena on the person to appear before the grand jury

where the crime was committed, if the person fails to provide valid government-issued

photographic identification; and
(4) take the person's fingerprint impressions if

(A) the person is detained in connection with the investigation

of a murder, attempted murder, or misconduct involving weapons in the first

degree under AS 11.61.190; anu
(B) fingerprint impressions can be taken without unreasonably

delaying the person or removing the person from the vicinity.

(c) A peace officer electing to serve a subpoena under (b) of this section may
not require the person to sign the subpoena or another document. The officer or the
subpoena must advise the person that failure to honor the subpoena is punishable as
criminal contempt of court under AS 09.50.010. A person receiving a subpoena to
testify under (b) of this section may request the district attorney to withdraw the
subpoena if. before the grand jury proceeding for which the person has been served a

subpoena to appear, the person provides the peace officer who served the subpoena

with valid government-issued photographic identification.
(d) Photographs or fingerprints taken under (b) of this section
(1) may be used for identification purposes only, and not for criminal

investigative purposes unless it is determined that the person is suspected of

committing the crime under investigation; and
(2) must be destroyed upon the earlier of the following occurrences

unless it is determined that the person is suspected of commuting the cnme under

investigation:
i Ai the person has testified in a grand jurv or cour; proceeding

;;i connection with the matter under :nve.s;igation: or

113  completion ot the prosecution ot the «r.me being

investigated.

tei A person who refuses or resists the taking of photographs or fingerprints

under this section commits a class 13 misdemeanor, punishable as provided in



WORK DRAFT ety BRART 24-LS119"WN

AS 12.55, except that a sentence of imprisonment, if imposed, may not exceed 10

days.

lies CSSH 206! i 4.



Alaska State Legislature
Senator Con Bunde
Senate District P

Vice Chair: Senate Finance Com m ittee
Chair: Senate Labor & Commerce Committee

Sponsor Statement
SB 206

“An Act relating to contempt ofcourt and to temporary detention and identification of
persons."

Written in Alaska’s constitution is an acknowledgement of an individual’s freedom and
an individual’s corresponding obligation to our state. Striking a balance between the
needs of society to prosecute crime, the rights of a defendant to witnesses on their behalf
and the right of an individual to be free from unreasonable arrest is the central issue in

Senate Bill 206 Detention of Material Witnesses.

A material witness is a witness whose testimony is crucial to cither the defense or
prosecution. SB 206 adds a section to AS 12.50 allowing peace officers to temporarily
detain material witnesses at the scene of a crime. SB 206 outlines that the detention is
allowed only when it is necessary to obtain the identification of the witness, to obtain an
account of the crime, to protect a crime victim from imminent harm, or for other exigent

circumstances.

SB 206 allows a police officer who has detained a person under these circumstances to
photograph the person; serve a subpoena on the person to appear before the grand jury if
the person fails to provide valid government-issued identification and; take the person's
fingerprints if the person is detained in connection with the investigation of a murder,
attempted murder or misconduct involving weapons in the first degree under AS

11.61.190.

Giving peace officers the ability to gain the identification of material witnesses at the
scene of a crime protects both the needs of society and the rights of the individual.
Material witnesses can be the deciding factor in bringing indictments anil prosecuting
crime. Alternatively, material witnesses may also provide crucial testimony to
defendants' arguments. SB 206 balances the interests of individuals’ freedom with the

need to collect information at the scene of a crime.



Alaska State Legislature
Senate Majority Web: www.akrepublicans.org

Sponsor: Senator Con Bunde
Current Version: CSSB 206 (FIN)
Contact: Lauren Rice, 465-3881

Fact Sheet for: Senate Bill 206
Short Title: DETENTION OF MATERIAL WITNESSES

Summary:

m Increases the penalty for contempt of court for failure to honor a subpoena or
refusal to answer as a witness in connection with a felony crime or appearance
before the grand jury.
Adds a section to AS 12.50 allowing a peace officer to temporarily detain a person
under circumstances that give the officer reasonable suspicion that:
m the person witnessed a crime or was in the vicinity ofa crime such as homicide
or manslaughter;
m the person may have information of material aid in the investigation of that
crime, and;
m the temporary detention is reasonably necessary to obtain or verify the
identification of the person, to obtain an account of the crime, to protect a
crime victimc from imminent harm, or for other exigent circumstances.

Allows a police officer who has detained a person under these circumstances to:
m photograph the person;
e serve a subpoena on the person to appear before the grand jury if the person
fails to provide valid government-issued identification;
» take the person's fingerprints if the person is detained in connection with the
investigation ofa murder, attempted murder or misconduct involving weapons
in the first degree under AS 11.61.190.

Prohibits the peace officer from requiring the person to sign a subpoena issued
under this section, and requires the peace officer to advise the person that failure to

honor the subpoena is punishable as criminal contempt of court.

Allows a person receiving a subpoena to request the district attorney to withdraw
the subpoena if the person provides a valid government-issued photographic
identification prior to the grand jury proceeding.

Makes it a class B misdemeanor to refuse or resist the taking of photos or
fingerprints, and outlines procedures for retaining or destroying them.

Benefits:

Balances the need to protect individual freedom with the ability to prosecute crime
and to provide defendants with witnesses on their behalf.

Background:

Tad Shiiet Rtision DnlO Tutrsdny. Match 20, 2000 03 41 PM

« A material witness is crucial to either the defense or prosecution. Unfortunately,
material witnesses often refuse to cooperate with law enforcement officials,
significantly impeding the ability to bring indictments or prosecute crime. SB 206
protects material witnesses from unreasonable arrests or confinement and helps

ensure the availability of crucial testimony.

Foci Shool Prepaiod Oy Wildn Uiughlm, 4054747
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dtation/Title
RCRP Rule 5, RULE 5. PROCEEDINGS BEFORE THE JUDGE OR MAGISTRATE

Rules of Criminal Procedure, Rule 5

WEST'S ALASKA COURT RULES
RULES OF CRIMINAL PROCEDURE
PART Il. PRELIMINARY PROCEEDINGS

Current with amendments received through S/J5/2005
RULE 5. PROCEEDINGS BEFORE THE JUDGE OR MAGISTRATE

(@) Appearance Before Judge or Magistrate.

(1) Except when the person arrested is issued a citation for a misdemeanor or a violation and immediately thereafter released,
lhe arrested person shall be taken before the nearest available judge or magistrate without unnecessary delay. This appearance may be
accomplished by the use of telephonic or television equipment pursuant to Criminal Rules 3S. 1and 38.2. Unnecessary delay within
the meaning of this paragraph (a) is defined as a period not to exceed twenty-four hours after arrest, including Sundays and holidays.

2) If
(i) The judge or magistrate commits the arrested person to jail for a purpose other than to serve a sentence, and

(ii) The jail is situated in a different community from the place where the judge or magistrate committed the

arrested person tojail, and
(iii) The arrested person is not represented by counsel, and
(iv) The arrested person has not previously had a bail review, and

(v) The arrested person has no date, time and place established for his or her next court appearance,

then the arrested person shall be taken before a judge or magistrate in the community where the jail is located within twenty-four
hours of the person’s detention in that jail

(aa) in order for bail to be reviewed, and
(D) in order to determine if the person is represented by counsel, and
(ec) in order lor the counsel to be appointed, if appropriate.

3) The responsibility for ensuring that the arrested person is taken before ajudge or magistrate as specified in subsections
and (2) of this section (a) shall be borne equally by

(i) municipal police officers and municipal jail personnel, and by
(i) State troopers, state jail personnel, and all other peace officers.

No distinction shall be drawn betweencases in which arrest was made pursuant lo a warrant and eases inwhich arrest was made
without a warrant.

m 2DOD Thomson/Wout. No claim Co original U.S. Govt, worke.



Page 2
) JRP Rule 5, RULE 5. PROCEEDINGS BEFORE THE JUDGE OR MAGISTRATE g

*342 (4) Whenever the person arrested is taken for examination before a judge or magistrate other than the one who issued the
warrant, the complaint and any other statement or deposition on which the warrant was granted must he furnished to the defendant anc
must be communicated to the judge or magistrate before whom the person arrested appears.

(5) Whenever a person arrested without a warrant is brought before a judge or magistrate, a complaint shall be filed forthwith.

(6) Judges and magistrates shall be available at all times to receive bail, and each judge and magistrate individually shall have
authority to delegate this duty to the person admitting the defendant to jail, or to such other person as shall in the determination of a

judge or magistrate be qual'fied for this purpose.

(b) Rights of Prisoner to Communicate with Attorney or Other Person. Immediately after arrest, the prisoner shall have the right
forthwith to telephone or otherwise to communicate with both an attorney and any relative or friend. Any attorney at law entitled to
practice in the courts of Alaska, al the request of either the prisoner or any relative or friend of the prisoner, shall have the right
forthwith to visit the prisoner in private. This paragraph docs not provide a prisoner with the right to initiate communication or aticmp'
to initiate communication under circumstances proscribed under AS 11.56.755.

(c) Statement by Judge or Magistrate-Right to Counsel—Bail. The judge or magistrate
(1) shall inlorm the defendant of the complaint and of any affidavit filed therewith, and

(2) shall require that a copy of the complaint and of any affidavit filed therewith be delivered to the defendant if this has not
already been done, and

(3) shall inform the defendant
(i) of the right to retain counsel, and

(ii) of the right to request the assignment of counsel if the defendant is unable to obtain counsel, and

(iii) of the right to have a preliminary examination, and

(4) shall inform the defendant that the defendant is not required to make a statement and that any statement may be used against
the defendant. The judge or magistrate shall allow the defendant reasonable time and opportunity lo consult counsel and shall admit

the defendant to bail as provided by law and by these rules.

(d) Initial Determination of Probable Cause.

*343 (1) If the defendant was arrested without a warrant, the judicial officer at the first appearance shall determine whether the
arrest was made with probable cause to believe that an offense had been committed and that the defendant had committed it This
determination shall be made from the complaint, from an affidavit or affidavits filed with the complaint, or from art oral statement
under oath of the arresting officer or other person which is recorded by the judicial officer. The determination shall be noted in the

file.

(2) Ifthe defendant was arrested on a warrant for a failure to appear at a prior proceeding, the court shall determine from the file
whether the defendant's initial arrest was pursuant to a warrant and. if not, whether at a prior proceeding the court made an initial
determination of probable cause as requir'd by subparagraph (di( 1). If there has been no judicial determination of probable cause, the

court shall proceed as under subparagraph (d)( 1.

(3) If probable cause is not shown, the judicial officer shall discharge the defendant.

2005 Thomson/Went. No claim to or;gi:ioi U.S. Govt, works,



Page 2
RCRP Rule 5, RULE 5, PROCEEDINGS BEFORE THE JUDGE OR MAGISTRATE J

(e) Felonies.

(1) If'lie charge against the defendant is a felony, the defendant shall not be called upon to plead.

(2) The judicial officer shall inform the defendant of the right to a preliminary examination. A defendant is entitled to a
preliminary examination if the defendant is charged with a felony for which the defendant has not been indicted, unless

(A) the defendant waives the preliminary examination, or

(B) an information has been filed against the defendant with the defendant's consent in the superior court.

(3) Ifthe defendant after having had the o- 'jrtunity to consult with counsel waives preliminary examination, the judicial
officer shall forthwith hold the defendant to answer in thw superior court.

(4) If the defendant does not waive preliminary examination, the judicial officer shall schedule a preliminary examination.
Such examination shall be held within a reasonable time, but in no event later than

(A) 10 days following the initial appearance, if the defendant is in custody, or
(B) 20 days following the initial appearance, if the defendant is not in custody.
With the consent of the defendant and upon a showing of good cause, taking into account the public interest in promptdeposition of

criminal cases, the judicial officer may extend the time limits specified in this subsection one or more times. Inthe absenceof consent
by the defendant, the judicial officer may extend these time limits only upon a showing that extraordinary circumstances exist and that

delay is indispensable to the interest ofjustice.
*344 (1) Misdemeanors.
(1) The judicial officer shall ask the defendant to enter a pica pursuant to Criminal Rule 11.

(2) If the defendant pleads not guilty, the court shall fix a date for trial at such time as will afford the defendant a reasonable
opportunity to prepare.

[Amended effective July 15, 1994; July 15, 1995; by Laws 1998, e. SG,$ 17; June 13, 1998.]

Note
Note to SCO 1339: Criminal Rule 5(b) was amended by 17 eh 86 SLA 1998 to make it cleat that the rule does not give a

prisoner the right to contact a victim or witness in violation of AS 11.56.755. Section 1of this order is adopted for the sole reason that
the legislature has mandated the amendment.

¢ 1o0S Thomson/West. No claim to o:igirial 11,.9. Govt, works.
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Citation/Title
AK ST Sec. 12.30.050, Release of material witnesses

*5105 Alaska Stat. § 12.30.050

WEST'S ALASKA STATUTES
TITLE 12. CODE OF CRIMINAL PROCEDURE
CHAPTER 30. RAIL
Current through the 2005 First Regular Session and First Special Session of the 24th Alaska legislature

§ 12.30.050. Release of material witnesses

If it appears by affidavit that the testimony of a person is material in a criminal proceeding, and it is shown that it may become
impracticable to secure the presence of the person by subpoena, ajudicial officer shall impose conditions of release under AS
12,30.020. A material witness may not be detained because of inability to comply with any condition of release if the testimony of the
witness can adequately be secured by deposition. Release may be delayed for a reasonable period of time for the deposition of .he

witness to be taken.

Search this disc for cases citing this section.
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Citation/Title
AK ST Sec. 12.30.020, Release before trial

*5090 Alaska Stal. § 12.30.020

WEST'S ALASKA STATUTES
TITLE 12. CODE OF CRIMINAL PROCEDURE
CHAPTER 30. BAIL

Current through the 2005 Fir- Regular Session and First Special Session of the 24th Alaska Legislature

8§ 12.30.020. Release before trial

(a) A person charged with jt offense shall, at that person's first appearance before ajudicial officer, be ordered released
pending trial on the person's personal recognizance or upon the execution of an unsecured appearance bond in an amount specified by
the judicial officer unless the offense is a | unclassified felony or class A felony or unless the officer determines that the release of the
person will not reasonably assure the appearance of the person as required or will pose a danger to the alleged victim, other persons, oi
the community. Ifthe offense with which a person is charged is a felony, on motion of the prosecuting attorney, the judicial officer
may allow the prosecuting attorney up to 48 hours to demonstrate that release of the person on the person's personal recognizance or
upon the execution of an unsecured appearance bond ".ill not reasonably assure the appearance of the person or will pose a danger to

the alleged victim, other persons, or the community.

(b) Ifajudic’al officer determines under (a) of this section that the release of a person will not reasonably assure the
appearance of the person, or will pose a danger to the alleged victim, other persons, or the community, the judicial officer may

D place the person in the custody of a designated person or organization agreeing as a cus.odian to supervise the person
court shall, personally and in writing, inform the custodian about the duties required of a custodian, and that failure to report
immediately in accordance with the terms of the order that the person released has violated a condition of release may result in the

custodian's being held criminally liable under AS 11.50.758;

(2) place restrictions on the travel, association, or place of abode of the person during the period of release;

(3) require the person to return to custody after daylight hours on designated conditions;
(4) require the execution of an appearance bond in a specified amount and the deposit in the registry of the
court, in cash ir other security, a sum not to exceed 10 percent of the amount of the bond; the deposit to be returned upon the

performance of the condition of release;
*5091 (5.) require the execution of a bail bond with sufficient solvent sureties or the deposit of cash;

(4 require the execution of a performance bond in a specified amount and the deposit in the registry of the
court, in cash or other security; the performance bond must be imposed and enforced separately from any appearance bond, and

the deposit to be relumed upon the performance of the condition of release; or
@) impose any other condition considered reasonably necessary to assure the defendant's appearar

required and the safety of the alleged victim, other persons, oi the community.
(ci In determining the conditions of release under (b) of this section, the judicial otmi, .had ceni.u

1 1) the nature nd circumstances of the offense charged, including the effect of the offense upon the alleged victim;
<2Hhe weight ol the evidence against the person;
(3) the person's family tics;

(4) the person's employment;

O 2005 Thomson/West, Ho claim to original U.S. Govt, works.
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(5) the person's financial resources;

(6) the person's character and mental eondition;

(7) the length of the person’ residence in the community;
(8) the person's record of convictions;

(9) the person's record of appearance at court proceedings;

(10) the flight of the accused to avoir, prosecution or tie person's failure to appear at court proceedings; and

(11) threats the person has made, and the danger the person poses, to the alleged victim.

(d) A judicial officer authorizing the release of a person under this section shall issue an order containing a statement of the
conditions imposed.

(e) The judicial officer shall inform the person of the penalties that may be imposed for a violation of the conditions of release
and advise the person that a warrant for the person's arrest will be issued immediately upon a violation or that the person may be
arrested without a warrant for a violation of conditions of release as set out in AS 12.25.030(b).

(0 A person who remains in custody 48 hours after appearing before a judicial officer because of inability to meet the
conditions of release shall, upon application, be entitled to have the conditions reviewed by the judicial officer who imposed them. If
the judicial officer who imposed the conditions of release is not available, any other judicial officer in the district may review the
conditions. If the conditions are not amended and the person remains in custody, the judicial officer shall set out in writing the

reasons for requiring the conditions imposed.

*5092 (g) Ajudicial officer who orders the release of a person on a condition specified in (b) of this section may at any time
amend the order to impose additional or different conditir is of release, or to release the person under (a) of this section.

(h) Information offered or introduced al a hearing before ajudicial officer to determine the conditions of release need not
conform to the rules governing the admissibility of evidence in a court of law.

(i, The court shall issue written or oral findings to demonstrate why conditions provided under (b)(1) of this section needed to
be imposed.

(j) Ifa person remains m custody after review of conditions by a judicial officer under (0 of this section, a subsequent review of
conditions may be held at the request of the person. Unless the prosecuting authority stipulates otherwise, ajudicial officer may not

schedule a bail review hearing under this subsection unless

(1) the person provides lo the court and the prosecuting authority a written statement that information not

considered at the previous review will be presented and includes a dcscrip'ion of the new information;
(2) the prosecuting authority has at least 48 hours' notice before the time set for the review requested under this

subsection; and
(3) at least 48 hours have elapsed between the previous review and the lime set for the review rcqucsted under

this subsection.

Amended KX Litwi 1994, ¢ 11}. S4 mid erj June is, 1994, Laws IW, r Q?2££ Hlin 12 ill July I, 1W, Lawy2000, ¢ 124, J 4 7 September 4, 200,
La*s2004. « 124. yi /S. 19. cff July 1. 2004. Laws 2005. ¢ 6)..( /. eff July 14. 2005
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HISTORICAL NOTES

HISTORICAL AND STATUTORY NOTES

Laws 2004, c. 124, § 32(c) provides:

"(c) Sections 16, IS, and 19 of this Act apply to custodians who fail lo report on or after July 1,2004, for persons released for offenses committed before,
on, or after July 1,2004."

Laws 2000, c. 124, § 7 provides:

"Applicability, (a) Sections 1—3 and 5 of this Act apply to offenses committed on or after September 4, 2000. However, the underlying offense for which
a person is on release before trial, sentence, or service of sentence may occur before, on, or after the September 4, 2000.

"(b) Section 4 of this Act applies to custodians appointed and performance bonds posted on or after September 4, 2000. However, offenses that give rise

to the appointment of a custodian or the posting of the performance bond may occur before, on, or after September 4, 2000.
*5093 "(c) Section 6 of this Act applies to actions occurring before, on, or after September 4,2000."

Laws 1997, c. 63, § 27(a) provides:

"Except as provided in (c) and (d) of this section, this Act applies to a criminal orjuvenile hearing and proceedings held on or after the effective date of the
relevant section of this Act, regardless of whether the criminal offense or delinquent act occurred before, on, or after the effective date of the relevant section of

this Act.”

Search this disc for eases citing this section.
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Citation/Title
AK ST Sec. 12.50.010, Witness subpoenaed in this state to testify in another

state
*5217 Alaska Stat. § 12.50.010

WEST'S ALASKA STATUTES
TITLE 12. CODE OF CRIMINAL PROCEDURE
CHAPTER 50. WITNESSES
ARTICLE 1 UNIFORM ACT TO SECURE ATTENDANCE IN CRIMINAL
PROCEEDINGS

Current through the 2005 First Regular Session and First Special Session of the 24th Alaska Legislature
§ 12.50.010. Witness subpoenaed in this state to testify in another state

(@) Ifajudge of a court of record in any state which by its laws has made provision for commanding persons vMhin the state to
attend and testify in this state certifies under the seal of the court that there is a criminal prosecution pending in the court, or that a
grand jury investigation has commenced or is about to commence, that a person within this state is a material witness in that
prosecution or grand jury investigation, and that the presence of that person will be required for a specified number of days, then,
upon presentation of the certificate lo ajudge of a court of record in the judicial district in which the person is, the judge shall fix a
time and place for a hearing and shall make an order directing the witness to appear at a lime and place certain >the hearing.

(b) Ifat a hearing the judge determines that the witness is material and necessary, that it will not cause undue hardship to the
witness to be ¢ npelled to attend and testify in the prosecution or grand jury' investigation in the other state, and that the laws oflhe
slate in which the prosecution is pending or grand jury investigation has commenced or is about to commence will give to the witness
protection from arrest and th service of civil and criminal process, the judge shall issue a subpoena, with a copy of the certificate
attached, directing the witness to attend and testify in the court where the prosecution is pending or where a grand jury' investigation
has commenced or is about to commence at a time and place specified in the subpoena. In any such hearing the certificate shall be

prima facie evidence of all of the facts stated therein.

(c) If the certificate recommends that the witness be taken into immediate custody and delivered to an officer of the requesting
state to assure attendance in the requesting state, the judge may, in lieu of notification of the hearing, direct that the witness be
immediately brought before the judge for said hearing; and ifthe judge at the hearing is satisfied of the desirability of the custody and
delivery, for which determination the certificate shall be prima facie proof of this desirability the judge may, in lieu of issuing
subpoena, order that the witness he immediately taken into custody and delivered to an officer of the requesting state.

*5218 (d) If the witness who is subpoenaed as provided in this section, after being | aid or tendered by a properly authorized
person a sum equivalent to the cost of air fare round trip passage on a certificated carrier cv such prepaid passage and reasonable
incidental travel allowance for going to and from airports plus S2<) per day for each day that the witness is required to travel and attend
as a witness, fails without good cause to attend and testify as directed in the subpoena, the witness shall be punished in the manner
provided for the punishment of a witness who disobeys a subpoena isst vd from a court of reco.d in tins state.

Search this disc for cases rjtmg this section.

© 2005 Thomson/West. *0o claim to original U.S. Govt, workii.



CRS-15

Appendices

Citations to State Material Witness Statutes.®

Alabama: Ala.Code §§15-11-13 to 15-11-
14;

Alaska: Alaska Stat. §12.30.050;
Arizona: Ariz.Rev.Stat.Ann. 8§13-4081 to
13-4084;

Arkansas: ARK.CODEANN. §816-85-508,16-
85-208, 16-85-210, 16-85-211;

California: Cal.Penal Code §8878-883;
Colorado: COLO.R.CRIM.P. 15(b),
Connecticut. Conn.Gen.Stat.Ann.854-82j.
54-82k;

Delaware: DelCode ANN. tit.11 §5911;
Florida: Fr1a.Stat.Ann.88902.15, 902.17;
Georgia: Ga.Code 8817-7-26, 17-7-27;
Hawaii: Haw AllRev Stat.§§835-1 10835-8;
ldaho: IDAHOCODE sjl9-820 t0 19 824;
Illinois: I11.Comp. Laws Ann. c¢ch.725
8§5/109-3;

lowa: lowa Code Ann. §§804.11, 804.23;
Katcsas: Kan.Stat.Ann. §22-2805;
Kentucky: Ky.R.Crim.P. 7.06;

Louisiana; La.REV.STAT.ANN. 815:257;
Maine: M e.Rev.Stat.Ann.tit.15 §1104;
Maryland: Md.Cts. & Jud. Pro. Code §9-203,
Md.Rules, R4-267;
MassachasettsSMASS.GEN.LAWS A nn .ch.276
§845-52;

Michigan:M jch.Comp.Laws Ann.8§8765.29,
765.30, 767.35;

MInnesota:MINN. STAT.Ann. sse29.54.
620.55;

Mississippi: MISS.CODE A..N. §99-15-7;
Missouri: MO.ANN.StaT. §544.420,
Montana: MONT.CODE ANN. §46-11 -001;
Nebraska: Neb.Rev.StaT. §29-507 to 29-
508.02;

Nevada: Nev.Rev.Stat. 8178.494;

New Hampshire: N.H.Rev.STAT.ANN.
§597:6-d;

New Jcrscy:N..J.STAT.ANN. 82C:104-1 to
104-9;

New Mexico: N.Mex.Stat.Ann, §31-3-7;
New York: N.Y.Criminal procedure Law
§8§620.10 to 620.80;

North Carolina: N.C.Gen.Stat. 815A-803;
North Dakota: N.D.R.Crim.P. 46;

Ohio: Ohio Rev.Code Ann. §82937.16 to
2937.18;

Oklahoma: Okla.Stat.Ann. tit,22 §8270-
275;

Oregon: Ore.Rev.StaT. 88136.608 to
136.614;

Pennsylvania: Pa.R.Crim.P. 522;

Rhode Island: R.[.Super.Cl. R.Crim.P.46,
R.I.D.Ct. R.Crim.P. 46;

South Carolina: S.C.CODEANN. 817-7-230,
17-7-650,17-5-140;

South Dakota: S.D.Cod.Laws ANN. §23A-
43-18;

Tennessee: TEN'N.CODE ANN. 8§838-5-114;
40-10-107 to 40-10-112;

Texas: TEX.CODE OF CRIM.PRO.ANN. arts.
24.14,24.15,24.23 -24.27;

Utah: Utah R.CRIM.P. R.7. UTAH R.Juv.P.
59;

Vermont: Vt.Stat.Ann. 886605, 7551,
7554;

Virginia: Va.Code Ann. §19.2-127;

W ashiit,;.uj: Wash.Supcr.Ct.Crim.R. 4.10;
West Virr-iv.la: W .Va.Code Ann. 886 MC -
15. 62-6-4;

Wisconsin: WIS.S1IAT.AnN. §969.01;
Wyoming: WYO.STAT. §5-6-206,

M Inaddition, forty-nine states have adopted the Uniform Act to Secure the Attendance of
Witnesses From Without a Slate in Criminal Proceedings in one form or another. 11 U.L.A.

1(2004 Supp.).
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INTRODUCTION

The New Jersey material witness statute authorizes a judge to detain a person
believed to be a material witness to a crime.1 The statute, enacted ir 1898, is not written
in plain English and does not address the problems posed by the ariest and confinement
of material witnesses who are often innocent witnesses to crimes. The material witness
statute implicates the right of citizens to remain free from unreasonable arrest, and the
slate's need to prosecute crime. The present material witness statute docs not protect
cither the citizen's or the state's interest as the decision in State v. M:sik discussed below
makes clear, The right of innocent citizens to remain free, as well as the need to
prosecute crime, are serious matters requiring fair and well-baianced legislation. The
New Jersey Law Revision Commission recommends the repeal of the present material

witness statute and the adoption of its proposed statute.

In State v. Misik. 238 N.J. Super. 367 (Law Div. 1989), the court found that a
warrant issued under the material witness statute violated the Fourth and Fourteenth
Amendments of the United States Constitution, and article 1, paragraph | of the New
Jersey Constitution, because the statute failed to require a pre-deprivation hearing and to

prescribe other procedural safeguards to enforce due process requirements.2 The court
prescribed guidelines to implement the statute consistent with the federal and New Jersey
constitutions. The court recommended that the Supreme Court promulgate rules or that
"the legislature enact additional statutory provisions in order to carry out the mandate of
the Due Process Clause of both the federal and stale constitutions.” ]d, at 385.

The Supreme Court Committee on Criminal Practice is considering the issue, but
has not yet recommended a rule.-1 Because the guidelines that would make the material
witness statute meet constitutional concerns raise issues of substantive law, the
legislature, not the Supreme Court, is the proper forum to establish the guidelines. The
rule-making power of the Supreme Court is limited to procedural issues. N. J. Const, art.
IV, °Il, A 3. Even if the court rule deals with some matters of substance, it cannot treat

The term "material witness statute™ refers to N.J.S. 2A:162-2, N.J,S. 2A:162-3 and N.J.S.
2A: 162-4. The key provision, N.J.S. 2A: 162-2. provides: "Every judge and magisrrate shall, when in Ins
judgment the ends of justice so require, hind by recognizance with sufficient surety, any person who shall
declare against another person for any crime punishable by death or imprisonment in state prison, or any
person who can give testimony against any person so accused of any such crime, whether the offender be
arrested, imprisoned, bailed or not." N.J.S. 2A: 162-3 mainly concerns the conditions of confinement;

y JS. 2A 1(>2-4 requires the county lo pay the witness a fee of $3 per day of confinement.

wflic fourth amendment provides: "7 lie right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures, shall not he violated, and no Warrants
shall issue, but upon probable cause, supported by Oath or al Urination, and particularly describing the

place to he searched, and the persons or things to Pt seized.” U.S. Const, amend. IV.
Hie fourteenth amendment provides in pertinent part that "nor shall any State deprive ai v person

of life, liberty, or property, without due process of law ...." U.S. Const, amend. XIV.
Article i, paragraph 1of the New Jersey Constitution provides: "All persons arc by nature free

and independent, and have certain natural and unalienable rights, among which arc those of enjoyit g and
defending life and liberty, of acquiring, possessing, and protecting property, and of pursuit)’ and
obtaining safety and happiness.” N J. Const, art, 1. A I

The existing court rule, R 3:26-3, mctcly reiterates the broad language of &LS- 2A162-2.



the range of substantive issues or employ the range of remedies available to legislation.
Moreover, to rely on the Supreme Court Committee on Criminal Practice to amend the
existing court rule on material witnesses to rectify the constitutional defects of a statute is

an abdication of legislative responsibility.

The Commission identified several procedural and substantive problems in the
material witness statute: N.J.S. 2A: 162-2 through N.J.S. 2A: 162-4. First, N.J.S. 2A: 162-
2 does not specify whether a criminal action must be pending before the state may apply
for a warrant to arrest a person alleged to be a material witness. The failure of the statute
to specify the preconditions for a warrant have engendered uncertainty as to when the
statute is applicable. Second, the statute does not contain procedural safeguards to make
certain that the arrest and detention of the witness comply with federal and state
constitutional due process requirements. Third, while 2A:162-3 forbids lodging the
material witness in an ordinary jail, it docs not require the court to impose the least
restrictive constraint to detain the witness. Fourth, 2A:162-4 sets the payment of an
unreasonably low fee of S3 per day for detained witnesses. The material witness statutes
do not deal with other issues such as warrantless arrests, finality of the order for purposes

of appeal and the effects of taking the witness’s deposition.

The Commission examined the material witness statutes of other stales, the case
law in New Jersey and the scholarly literature. None of the foreign material witness
statutes addressed all important issues. The Commission thus drafted a comprehensive
statute to regulate judicial orders directing the appearance or detention of a material
witness. The proposed statute has three objectives: (1) to strike a balance between the
need of the law enforcement community to prosecute crime and the right of the citizen
not charged with a crime to remain free from arrest, (2) to resolve the inconsistencies in
the common law, and (3) to establish the payment of a reasonable fee for confined
witncssc*' and create other procedural rules to effectuate the interests of the law

enforcement community and material witnesses.

The statute affords both the state and the defendant the right to apply for material
witness orders if three threshold requirements are met: (1) an indictment, accusation or
complaint for a crime is pending, or a criminal investigation before a grand jury’ is
pending (2) the alleged witness has information material to the pending criminal action
and (3) the alleged witness is unlikely to respond to a subpoena. The proposed Statute
specifics the content of the application for a material witness order, and lists the rights
that must be afforded to a witness during a material witness hearing. In addition, the
proposed statute establishes standards of review for the issuance of material witness
orders, and sets the conditions of release and of confinement. The statute permits police
officers to arrest an alleged material witness without a warrant in emergencies, hut
requires them to bring the witness before a judge immediately after arrest. Finally, the
proposed statute increases to $40 per day the fee paid to detained witnesses, and gives
material witnesses additional rights such as the right to appeal and to modify the material

witness order.

IkickiiroLind



a. Material witness: definition and foreign law.

A material witness is "a witness whose testimony is crucial to either the defense
or prosecution." Black's Law Dictionary 826 (5th ed. abridged 1983). "In most states, he
may be required to furnish bond for his appearance and, for want of surety he may be
confined until he testifies." Id- A material witness often is an innocent observer of a
crime who happens to be in the wrong place at the wrong time. For example, a tourist

m California who witnesses a crime in Newark by chance and gives a report to the

is a potential material witness in New Jersey. One court has observed that a

.rial witness is "an innocent citizen whose right to the full enjoyment of liberty is
threatened solely because of his potential usefulness as a witness for the government ...
the deprivation of liberty, although temporary by definition, can be measured in weeks or
even months." Application of Cochran. 434 F. Supp. 1207, 1213 (D. Neb. 1977).

Material witness statutes authorize the arrest and detention of alleged material
witnesses. Carlson, Jailing the Innocent: The Plight of the Material Witness. 55 lowa L.
Rev. 1 (1969). "Nearly all states and the federal government have enacted provisions
dealing with pretrial confinement of material witnesses." Carlson and Voelpei, Material
Witness and Material Injustice. 58 Wash. U. L. Q. 1, 21 (1980). Witness laws are
justified under the concept that every citizen has a duty to testify. Hurtado v. United
States. 410 U.S. 578, 589 (1973). Most material witness statutes are old. For example,
the New Jersey material witness statutes derive from 1898. 'jWJhen dusted off and put
into operation, these archaic statutes result in innocent citizens spending weeks —even
months -- in custody.” Carlson and Voelpei, Material Witness and Material Injustice. 58

Wash. L. Q. 1(1980).

Several states have developed modem legislation in the area of material witness
detention. Eg. Ariz. Rev. Stat. Ann. sec. 13-4083(b) (1989) (deposition of detained
witness requires discharge); Hawaii Rev. Stat. sec 835-2 (19SS) (detention system based
on material witness order); and N.Y. Crim. Pro. Law sec. 620.20 (McKinney 1984)
(detention svstem based on material witness order;. However, notwithstanding this
legislative activity, most state statutes contain little or no procedural or substantive
protection for detained witnesses. Carlson and Voelpei, supra at 27. None of the newer
state statutes address the constitutional concents raised in State v. Nlisik. or resolve the
procedural and substantive problems identified by the Commission. Thus none of the
material witness laws of foreign states provides a model to follow.

The federal material witness law also docs not constitute a model law. The
federal law is not a single comprehensive statute. Rather, the federal material witness
law consists of a matrix of statutes and rules, 18 U.S.C. 3144 (1989)(release or detention
of a material witness); 18 U.S.C. 3142 (19S9)(relcasc or detention of a defendant
pending trial); 28 U SC. 1821 (1989)(wilness fees); 18 U.S.C. 3006(a) (1989)
(assignment of counsel rule); Fed. R. Crim P. -16 (release from custody); and Fed. R.
Crim. P. 15 (deposition of detained witness). In addition to being unduly complicated,
the federal statutes and rules fail to authorize the arrest of material witnesses. The



judiciary had to infer the power to arrest from the federal material witness statute. Bacon
v. United States. 449 F. 2d 933, 937 (9th Cir. 1971).

b. New Jersey law and State v. Misik

In Misik. a Superior Court judge issued a warrant for the arrest of Janos Misik as
a material witness pursuant to N.J.S. 2A: 162-2 based on the ex parte application of a
detective of the New Jersey State Police. State v. Misik. 238 N. J. Super, at 371. The
application alleged that Misik had information concerning the commission of
environmental crimes and that his arrest was necessary because he would not be available

for service by subpoena. Id.

The affidavit in support of the application contained the following allegations: (1)
Misik had knowledge that his employer, Petro King Terminal Corporation, released
petroleum products into the Hackensack River, (2) Misik, though initially cooperative
with the police, had missed an appointment, (3) Misik was a foreigner suspected of being
an illegal alien because he once failed to produce his "green card" to the police, (4) Misik
lived on a boat displaying a "for sale" sign, (5) Misik did not give the police the exact
location of his boat in the marina and (6) Misik had a criminal record for drug offenses.
State v. Misik. 238 N. J. Super, at 371. No criminal action or proceeding against Petro
King Terminal Corporation was pending when the State applied for the arrest warrant.

The court held an in camera discussion with an assistant prosecutor concerning
the State's authority to obtain an ex parte arrest warrant of Misik. The assistant
prosecutor maintained that the State had authority to arrest Misik without a warrant.
State v. Hand. 101 N. J. Super. 43, 55-56 (Law Div. 1968) holds that a peace officer may
arrest without a warrant when he has a reasonable basis or probable cause to believe a
person is a material witness. The court then issued the warrant which authorized the
police to arrest Misik. The warrant required the police to bring Misik before the court
immediately after his arrest so that the court could inform Misik of his rights and the

nature of the proceedings.

The police arrested Misik the day the arrest warrant was issued and. contrary to
the court’s order, brought Misik to the prosecutor's office, not the court. State v. Misik.
238 N. J. Super, at 372. The police subjected Misik to a lengthy custodial interrogation
and detained him overnight in jail where he was treated like a prisoner contrary to N.J.S.
2A:162-3. The next morning Misik was brought to court handcuffed and in prison garb.
State v. Misik. 238 N. J. Super, at 372. Misik's attorney objected to the procedures
adopted by the court to issue the arrest warrant and requested leave to file a brief
challenging the constitutionality of the material witness statutes. The court released
Misik on his own recognizance, subject to the condition that he report weekly to the
prosecutor’s office for one month. Jd. The court informed the prosecutor that if the Stale
did not convene a grand jury investigation of Petro King Terminal Corporation within
one month, the court would vacate the reporting requirement, jd- The court further



granted leave to Misik's attorney to file a brief challenging the constitutionality of the
material witness statute. ]d. at 373.

At the hearing, the court held that the federal and New Jersey constitutions
require that an alleged material witness be provided with notice and an opportunity to be
heard before being detained under the New Jersey material withess statute. Stale v.
Misik. 238 N. J. Super, at 388. The court also held that a criminal action must be
pending against an accused before a person may be apprehended or detained as an
alleged material witness. 1d. hi support of its holding, the court found that the "express
language of the statute compels the conclusion that a criminal action must be pending
against an accused before a court may sanction the detention of a person believed to be a
material witness." Id- at 375. The court also noted that "it is well-establi hed that our
Rules do not give a prosecutor any pre-trial subpoena power independent of the grand
jury." Id. at 376. Consequently, Misik was free to refuse to cooperate with the police.
Because the prosecutor could not compel Misik’s appearance by subpoena absent a grand
jury investigation, the court found that the prosecutor had misused the material witness

statute to detain and arrest Misik. Id. at 377.

The court also found that Misik was denrived of his constitutional rights under
both the federal and New Jersey constitutions. ic judge stated that "Misik was arrested
without prior notice and an opportunity to be heard before he was arrested and
committed to jail", and thus found that the arrest and detention violated the due process
requirements of the Fourteenth Amendment of the United States Constitution and article
1, paragraph 1 of the New Jersey Constitution. State v. Misik. 238 N. J. Super, at 377.
The court also stated that "it was patently unreasonable under the Fourth Amendment of
the United States Constitution lo have arrested and detained Misik because of his refusal
to cooperate with the police.” ]d While the court found that the procedures followed to
arrest Misik violated the federal and New Jersey constitutions, the court did not hold that
the New Jersey material witness statute (N.J.S. 2A:162-2) was unconstitutional. Jd. at

354.

Because the statute is silent as to constitutional safeguards, the court looked to
federal and foreign state legislation for guidance. FLg. 18 U.S.C’." 3142 (e) and (f) and “
3144 (detention subject to clear and convincing evidence standard); N.Y. Crim Pro.
Law. " 620.30 (McKinney 19S4) (order directs alleged material witness to appear at pre-
deprivation hearing); ! eh. Rev. Stat. ” 29-507 (19S9t (specifics the conditions of release
for material witnesses). The court, deciding the New Jersey statute could be rehabilitated
if procedural safeguards were established, then set forth a list of guidelines to fill the gap.

State v. Misik. 238 N. J. Super, at 385-86.

Most important, the court held that a person could not be arrested or detained us a
material witness unless the justification for the arrest or detention was based on probable
cause. The judge stated. "This court believes that at the very least a heavy burden of
proof should be imposed upon the State whenever it decides it is necessary to seek
detention of an innocent person, not even a suspect, much less an accused." Jd- ut 383.
The court cited Addington v, Texas. 441 U.S. 418 (1979) in support of its position. In



Addington, the United States Supreme Court established the "clear and convincing"
standard of proof lo commit a person for mental care on an involuntary basis. The
United Stales Supreme Court stated, "The function of a standard of proof, as that concept
is embodied in the Due Process and in the realm of factfinding, is to "instruct the
factfinder concerning the degree of confidence our society thinks lie should have in the
correctness of factual conclusions for a particular type of adjudication." Addington v.
Texas. 441 U.S. at 423 (citation omitted). The court in Misik found that the interests at
stake in material witness proceedings are the liberty interests of an innocent citizen and
the State's need to gather evidence of crimes. The clear and convincing standard
allocates the risk of error to the slate and thus minimizes the risk of erroneous decisions.
It also "reflects the value society places on individual liberty." Id- at 426 [quoting
Tippett v. Maryland. 436 F. 2d 1153, 1166 (4th Cir. 1971)]. The court in Misik thus held
that the "clear and convincing" standard is constitutionally compelled for the arrest and

detention of material witnesses.

Prior to Misik. the two principal decisions on New Jersey material witness law
were State v. Price. 108 N. J. Super. 272 (Law Div. 1970) and State v. Hand. 101 N. J.
Super. 43 (Law Div. 1968). When read together. Price. Hand and Misik do not
constitute a coherent statement of law on material witnesses, and therefore do not provide
clear guidelines to the court, prosecutor or defendant. The inconsistencies concern
primarily the right of the police to arrest a material witness without a warrant, and the
necessity of a pending criminal action to detain a material witness.

For example, the court in Price indicated that the police may not hold a potential
witness unless there is a pending criminal action against an accused. State v. Price. 108
N. J. Super, at 280-281. To the contrary, the court in Hand sanctions the detention of a
person believed to be a material witness despite the absence of any formal charges
against an accused. Slate v. Hand. 101 N. J. Super, at 56. The court in Misik held that a
pending criminal action is necessary to obtain a material witness order. Stale v. Misik.
238 N. J. Super, at 385. In addition, the court in Hand authorizes the warrantless arrest
of potential material witnesses. State v. Hand. 101 N. J. Super, at 56, The court in Misik
prohibits the warrantless arrest of potential material witnesses. Stale v. Misik. 238 N. J.
Super, at 388. The court in Misik stated that "under no circumstances may a person be
arrested or detained without court process...." LL The decisions in Misik and Hand thus
directly contradict one another on this issue. Because Price. Hand and Misik are law
division opinions, each decision has equivalent legal weight and thus the inconsistencies
generated by them unsettle the law on material witnesses.



PROPOSED STATUTE

2C:104-1. Definitions

a. A material witness is a person who has information material to the
prosecution or defense of a crime.

b. A materia! witness order is a court order fixing conditions necessary to
secure the appearance of a person who is unlikely to respond to a subpoena and
who has information material to the prosecution or defense of a pending
indictment, accusation or complaint for a crime, or a criminal investigation before a

grand jury.
Source: New

COMMENT

This section defines a material witness and a materia! witness order. A material witness is a
person who has information crucial to the prosecution or defense. A material witness order is a court
order finding that a person is a material witness, and commanding the person to appear before the court.
A material witness order may not issue unless the court finds that: (1) a person is a material witness, (2)
the person is unlikely to respond to a subpoena and (3) there is a pending indictment, accusation or
complaint for a crime, or a criminal investigation before a grand jury. The material witness statute
therefore docs not apply to offenses that are not crimes. Scfi. N.J.S, 2C: 1-4(a) and 1-14(k). The inclusion
of definitions cures the defect noted by State v. Misik that the former statute did not define a material
witness or material witness order. Stale v. Misik. 238 N. J. Super. 367. 374 (Law Div. 1989)

2C:104-2. Application for material witness order

a. The Attorney General, county prosecutor or defendant in a criminal
action may apply to a judge of the Superior Court for an order compelling a person
to appear at a material witness hearing, if there is probable cause to believe that (1)
the person has information material to the prosecution or defense of a pending
indictment, accusation or complaint fora crime, ora criminal investigation before a
grand jury, and (2) tiic person is unlikely to respond to a subpoena. The
application may be accompanied by an application for an arrest warrant when
there is probable cause to believe that the person will not appear at the material

witness hearing unless arrested.

h. The application shall include a copy of any pending indictment,
complaint or accusation and an affidavit containing: (1) the name and address of
the person alleged to he a material witness, (2) a summary of the facts believed to be
known by the alleged material witness and their relevance lo the pending criminal
action or investigation, (3) a summary of the fiicts supporting the belief that the
person possesses information material to the pending criminal action or
investigation, and (4) a summary of (lie facts supporting the claim that the alleged
material witness is unlikely lo respond to a subpoena.

C. If the application requests an arrest warrant, the affidavit shall set forth
why immediate arrest is necessary.

Source: 2A: 162-2



COMMENT

Subsection (a) substantially changes the source section, which merely established the power to
bind material witnesses. Subsection (a) allows the Attorney General, county prosecutor or defendant to
apply to the Superior Court for a material witness order. The present statute does not give defendants the
right to apply for material witness orders. Subsection («) gives defendants the right to secure the
testimony of witnesses to balance the powers of the Stale and defendants in criminal proceedings. The
federal statute and the laws of several foreign jurisdictions provide defendants the right to obtain material
witness orders. 18 U.S.C. 3144 (1989): Hawaii Rev, Stat. sec. 835-2faUl988): N,Y. Crim Pro. Law sec.
620.20 (1) (McKinney 1984); and N.C. Gen. Slat, see. 15A-803(a)(1990).

The Superior Court may issue a material witness order when there is probable cause to believe
that: (1) there is a pending indictment, accusation, or complaint for a crime, or a criminal investigation
before a grand jury, (2) a person possesses information material to the pending criminal action and (3) the
person is unlikely to respond to a subpoena. These requirements derive from the guidelines prescribed by

State v. Misik. 238 N. J. Super, at 385-386,

However, the requirements of this subsection differ in one important respect from the Misik
guidelines. Misik limits applications for material witness orders to situations where a complaint,
indictment or accusation is pending. Subsection (a), in addition, allows applications v here a grand jury
is conducting an investigation. The addition recognizes that a witness's testimony may he necessary to
determine the identity of the person to be indicted. To the extent that the present statute may not allow
the use «f material witness orders in aid of grand jury investigations this section represents a change in
the law. Sec, State v. Price. 108 N. J. Super. 272, 280-281 (Law Div. 1970).

Subsection (b) requires the party making an application for a material witness order to provide
facts to the court establishing the need for the material witness order. The affidavit must contain a
s uninary of the facts believed to be known by the alleged material witness and their relevance to the
pending investigation. The affidavit also must contain a summary of facts showing that the person is
unlikely to respond lo a subpoena, and a summary of facts supporting the affiant's belief that the person is
a material witness. The requirements of subsection (b) arc intended to provide a court with information
needed to make an independent judgment on the application. Mere conclusory allegations do not satisfy
these requirements. When applicable, subsection (b) requires the application to include a copy of the

pending indictment, accusation or complaint.

Subsection (c) governs the special situation where the applicant seeks the arrest of the alleged
material witness. In this event, the application must establish that, without the arrest, the material
witness will not be available as a witness.

2C:104-3. Order to appear

a. If there is probable cause to believe that a matcri.. witness order may
issue against the person named in the application, the judge may order the person
to appear at a bearing to determine whether the person should be adjudged a
material witness.

). The order and a copy of the application shall be served personally upon
the alleged material witness al least 48 hours before the hearing, unless the judge
ad justs the time period for good cause, and shall advise the person of: (1) the time
and place of the hearing and (2) the right lo be represented by an attorney and to
have an attorney appointed if the person cannot afford one.

Source: New



COMMENT
Subsection (a) identifies the standard of review governing an application for a material witness
order. The standard of review is the probable cause standard. To issue a material witness order, the
judge must find that it is more probable than not that the facts set for'h in the application are true.

Subsection (b) requires the party who obtains a material witness order to serve a copy of the
order and application upon the person named in the application. Service must take place at least 48 hours
before the hearing unless the judge enlarges or contracts the prescribed time period. The judge may alter
the prescribed time period if the party making the application for a material witness order demonstrates
that exigent circumstances justify a deviation from the prescribed time period. The order to appear
informs the alleged material witness of the time and place of the hearing and of the right to counsel.

2C:104-4. Arrest With Warrant

a. If there is clear and convincing evidence that the person named in the
application will not be available as a witness unless immediately arrested, the judge
may issue an arrest warrant. The arrest warrant shall require that the person be
brought before the court immediately after arrest. If the arrest does not take place
during regular court hours, the person shall be brought to the emergency-duty

Superior Courtjudge.

b. The judge shall inform the person of: (1) the reason for arrest, (2) the
time and place of the hearing lo determine whether the person is a material witness,
and (3) the right to an attorney and to have an attorney appointed if the person

cannot afford one.

c. The judge shall set conditions for release, or if there is clear and
convincing evidence that the person will not he available us a witness unless
confined, the judge may order the person confined until the material withess
hearing which shall take place within 48 hours of the arrest.

Source: 2A:162-2

COMMENT

Subsection fa) establishes the standard of review that the judge applies to an application for an
arrest warrant. The standard of review is the 'clear and convincing™ evidence standard. Stale v. Misik.
238 N. J. Super, at 386. The "clear and convincing” standard is the intermediate standard of prool
located between the preponderance of the evidence and reasonable doubt standar Is. Addington v. Texas.
441 U.S. 418, 423 (1979). While it is difficult to define the term "dear and convincing’ evidence
precisely, it denotes a rigorous level of proof. The “clear and convincing” standard of proof minimizes
the risk of erroneous decisions and reflects the value society places on individual liberty. 1d at 425
Iquoling Tippett v. Maryland. 436 F. 2d 1153, Ho6(4thCir. 1971)].

Subsection (a) also directs that the person be brought before the court immediately after arrest.
If the arrest takes place outside of regular court hours, the person must be brought before the emergency-
duty Superior Court judge [I'lte purpose of this requirement is (0 make certain that the arrested person
has an immediate judicial review of the arrest. The statute docs not specify a penalty for noneompliance
with the requirement to bring the arrested person before the conn immediately after arrest, since a

«iolation of a court order is a contempt of court.

Subsection (b) requires the judge at this first appearance lo inform the arrested person ol the
time and place of the material witness hearing and the tight to counsel.



Subsection (c) requires the judge to release lhe arrested person with appropriate conditions
unless confinement is the only method to secure the appearance of the witness. When the judge orders
the person confined, the judge must hold the material witness hearing within 48 hours of the person's

arrest.

2C:104-5. Arrest Without W arrant

a. A law enforcement officer may arrest an alleged material withess without
awarrant only if the arrest occurs prior to the filing of an indictment, accusation or
complaint for a crime, or the initiation of a criminal investigation before a grand
jury, and if the officer has probable cause to believe that:

(J) a crime has been committed,
(2) the alleged material witness has information material to the
prosecution of that crime,

(3) the alleged material witness will refuse to cooperate with the
officer in the investigation of that crime, and

(4) the delay necessary to obtain an arrest warrant or order to appear
would result in the unavailability of the alleged material witness.

b. Following the warrantless arrest of an alleged material witness, the law
enforcement officer shall bring the person immediately before a judge. If court is
not in session, the officer sliall immediately bring the person before the emergency-
duty Superior Court judge. The judge shall determine whether there is probable
cause to believe that the person is a material withess of a crime and, if an
indictment, accusation or complaint for that crime has not issued or if a grand jury
lias not commenced a criminal investigation of that crime, the judge shall determine
whether there is probable cause to believe that, within 48 hours of the arrest, an
indictment, accusation or complaint will issue or a grand jury investigation will
commence. The judge then shall proceed as if an application for a warrant has-

been made under 2C: .04-4.

COMMENT

This subsection settles the law regarding the right to arrest material witnesses without a warrant.
Compare .State v. Hand. 101 N. J. Super, at 56 (allowing warrantless arrests) with State v. Misik. 238 N.
J. Super, at 388 (forbidding warrantless arrests). Subsection (a) allows th: warrantless arrest of alleged
material witnesses under precisely defined circumstances. The warrantless arrest power applies in
exigent circumstances such as the encounter between a law enforcement officer and a witness at the
scene of a crime. As a result, the power to arrest without a warrant ceases to exist subsequent to the
filing of an indictment, accusation or complaint for a crime or the initiation of a criminal investigation

before a grand jury.

Subsection (hi follows the procedure set forth in 2C:104-4 regarding arrests upon warrant. The
law enforcement officer must bring the arrested person before a judge immmediatcly after arrest so that
the judge may review the propriety of the arrest and set appropriate conditions of release. The failure of
the law enforcement officer to comply wnh the requirement to bring the arrested person before a judge
immediately after arrest makes the arrest unlawful thereby providing the wrongfully arrested person with
remedies for an unlawful arrest



2C: 104-6. Material witness hearing

a. At the material witness hearing, the following rights shall be afforded to
the person: (1) the right to be represented by an attorney and to have an attorney
appointed if the person cannot afford one, (2) the right to be heard and to present
witnesses and evidence, (3) the right to have all of the evidence considered by the
court in support of the application, and (4) the right to confront and cross-examine
witnesses.

b. If the judge finds that there is probable cause lo believe that the person is
unlikely to respond to a subpoena and has information material to the prosecution
or defense of a pending indictment, accusation or complaint for a crime, or a
criminal investigation before a grand jury, the judge shall determine that the
person is a material witness and may set the conditions of release of lhe material
witness.

c. If the judge finds by clear and convincing evidence that confinement is
Ihe only method that will secure the appearance of the material witness, the judge
may order the confinement of the material witness.

d. The judge shall set forth the facts and reasons in support of the material
witness order on the record.

Source: 2A:162-2

COMMENT
Subvention (a) establishes the rights afforded to the alleged material witness at the hearing. The
alleged material witness has the full panoply of rights afforded to a person at an adversarial hearing.
Among the rights granted is the right to know the evidence used by the court as the basis for grant of the
application. If disclosure of particular evidence would obstruct the ongoing criminal investigation, the
court may exclude that evidence from consideration in deciding whether to grant the application. Q.

State v. Kuti/. 55 N. J. 125 (1969) and IL 3:21-2(a).

Subsections (h) and (ej distinguish conceptually between the finding that a person is a material
witness and the decision to impose restraints to assure the appearance of the witness. Subsection Ib)
identifies the standard of review for determining that a person is a material witness and lo impose non-
custodial restraints on the witness. The standard of review is the probable cause standard. Subsection (c)
identifies the standard of review for ordering the confinement ot the witness. The judge mav order the
confinement of the material witness only when the judge finds by clear and convincing evidence that no
other form of restraint will assure the appearance of lhe material witness. The clear and convincing
standard is used to indicate that confinement is a last resort. The clear and convincing standard protects
the constitutional right of the person to I> free from arbitrary seizure. State v. Misik. 238 N. J. Super at

387.

Subsection td) requires that the judge set forth facts and reasons in support of the order. The
requirement to set forth facts and reasons furnishes a record for appeal.

2C:104-7. Conditions of release; confinement

a. A confined person sliall not be belt! in jail or prison, but shall be lodged in
comfortable quarters and served ordinary food.

h. The conditions of release for it material witness or for a person held on an
application for a matcriu! witness order shall be the least restrictive to effectuate
the appearance of Ilit* material witness. A juifije may: (I) place the witness in the

- 12-



custody of a designated person or organization agreeing to supervise the person, (2)
restrict the travel of the person, (3) require the person to report (4) set hail or (5)
impose other reasonable restrictions on the material witness.

C. A person confined shall be paid $40 per day, and when the interests of
justice require it, the judge may order additional payment not exceeding the actual
financial loss resulting from the confinement. The party obtaining the material
witness order bears the cost of confinement and payment unless the party is

indigent.
Source: 2A:162-3, 2A:162-4

COMMENT
Subsection (a) identifies the conditions of detention, and is substantially identical lo the
requirements of N.J.S. 2A:162-3. A material witness, if confined, cannot be treated like a prisoner
because the material witness has not comiltcd a crime. Rather, the state or defendant mast provide
comfortable lodging and ordinary food to a confined material witness.

Subsection (b) requires the judge to impose the least restrictive restraint upon a non confined
material witness to secure the appearance of the material witness. The list of alternatives is designed to
guide the judge in the decision making process, hut is not meant to exhaust the range of possible and
appropriate alternatives. Subsection (b) permits the judge to exercise discretion in setting the appropriate

restraints.

Subsection (cj substantially departs from present law which provides for payment of S3 for each
day the person is "committed or detained injail." N.J.S.2A. 162-4. Subsection <c' .equires the payment
of $40 for each day the material witness is confined. Tie amount of payment is the same as that
provided by federal law. 28 U S.C.A. ° 1821(bj. In addition, this suhs.viion allows a court to order
additional payment not to exceed actual financial losses, if the additional payment would serve the

interests of justice.

N.J.S. 2A: 164-2 required the board of chosen freeholders of the county where the co.'fincment
occurs to pay the costs of confinement regardless of the entity seeking the confinement. Subsection (¢
reflect' the fact that the county is not always responsible for the costs of prosecution when the
prosecution is brought by the State. CJ- 2A:73A-9. The effect of subsection (c) is that the prosecution,
whether county or State, I>cars the cost of a material witness confined on its behalf. Likewise, a
defendant obtaining the material witness order requiring confinement is obligated to pay the cost of
confinement, plus additional payment if ordered, unless the party is indigent.

2C:104-8. Deposition

A material witness may apply lo the Superior Court for an order directing
that a deposition be taken to preserve the witness's testimony. After the deposition
is taken, the judge shall vacate the terms of confinement contained in the material
witness order and impose the least restrictive conditions to secure the appearance of

the material witness.
Source: New

COMMENT
This section givcv a material witness a statutory right to apply to the Superior Court for an older
requiring the taking of a deposition pursuant to couit rules to preserve the testimony ol the witness
Deposition as an alternative to continued confinement is now allowed bv court rule K. 3:13-2 The

- 13-



federal rules and other state lavs take a similar approach. ILg- Fed, R. Crim. P. 15; Ariz. Rev. Stat. Ann.
0 13-4083(b) (1989). The taking of a deposition to preserve testimony vacates the confinement terms of
the material witness order and requires the judge to modify the material witness order to assure that the
least r ’strictive conditions of release remain imposed on the material witness.

2C:104-9. Orders appealable

A material witness order shall constitute a final order for purposes of appeal,
but, on motion of the material witness, may be reconsidered at any time by the

court which entered the order.

Source: New

COMMENT
This section makes a material witness order a final order for purposes of appeal entitling the
material witness to file an appeal without leave of the Appellate Division. In the absence of the statute it
would he unclear whether a material witness order is interlocutory or final. Hie .Superior Court which
entered the order retains jurisdiction when an appeal is taken to enable the witness to apply to the court

lor a modification of the original order.
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Mayor Mark Bcgich Anchorage Police Department

March 17,2006

This is a letter of support for SB 206, the Material Witness Bill.

Anchorage and the entire State are growing; and with this grr Aring both new and

more complex issues into our communities. Thc challenge tor law enforcement is to
keep up with the changes in societal trends that negatively impact public safety and to
balance our response to them within the mandates of the law. Sometimes to meet this
challenge requires change in our tactics and/or our law. In considering such changes,
most of us first look lo otherjurisdictions to examine how they bad responded and if had
been effective. And the fact that nearly every stale and the federal government have
addressed this issue in the adoption of n material witness u*.v is significant and indicative

that this law is essential to combat this societal problem.
I support this bill and appreciate your collective efforts to help all Alaskans be a little

safer in our changing world.

Sincerely;

Walt Monegan
Chief of Police

WM/vb

Community, Security, Prosperity



FAIRBANKS POLICE DEPARTMENT

911 Cushman Street
Fairbanks, AK 99701-4616
Phone: (907)450-6500
Fax: (907)452-1588
Email: fpd@ci.fairbanks.ak.us

Senator Ralph Seekins
119 N. Cushman Street
Fairbanks, AK 99701

March 14, 2006

Dear Senator Seekins:

I am writing to voice my strongest support for 1113 206, a measure introduced by Senator
Con Bunde, which would allow police officers to briefly detain and identify material

witnesses in homicide cases.

I am appreciative of the concerns that may arise from this bill- most notably from those
who are concerned with an erosion of civil liberties, and are hesitant to grant “additional
powers” to the police. |believe that these concerns are effectively addressed by the
revised language of this bill, whose very narrowfocus dictates that such brief detentions
and identification efforts shall only be employed in the immediate aftermath ofa

homicide.

One only needs to look at the escalating gang-violence and homicide rate in Anchorage to
know that this is a very real problem which needs to be addressed in a common-sensc
fashion. As one whom 1lview to be a long-time supporter of law-enforcement in Alaska,
I’'m hopeful that you will lend your support to the passage of MB 206.

Sincerely,

Daniel P. Hoffman, Chief
Fairbanks Police Department

Serving Fairbanks Since 1904


mailto:fpd@ci.fairbanks.ak.us







REPORTED OUT

SEnATE finance committee report
MAR 2 3 2006
DATE: 3/15/06 FURTHER: SENATE TIHANCE COMMITTEE
DATE TURNED \a »

INTO OFFICE:
Finance Committee considered SENATE BILL NO. 206
SB 206 DETENTION OF MATERIAL WITNESSES

"An Act relating to material witnesses; and amending Rule 58.1, Alaska Rules of Civil Procedure, and Rule
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FISCAL NOTE TN R

SENATE FINANCE COMM/TTEEI

STAT E OF ALASKA Fiscal Note Number:

2006 LEGISLATIVE SESSION Bill Version: CS SB 206(JUD)
() Publish Date:

Revision Date/Time (Note if Revision): 3/19/06 11:15 a.m. Dept. Affected” Administration

Title An act relating to material witnesses;... RDU Legal and Advocacy Services
Component Office of Public Advocacy

Sponsor Senator Bunde

Requester (S) Finance Component No. 43

Expenditures/Revenues (Thousands of Dollars)

No;e: Amounts do not include inflation unless otnerwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

Peisonal Services 0.0 0.0 00 0.0 0.0 0.0

Travel

Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES |

ICHANGE IN REVENUES ( ) |

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF 0.0 0.0 0,0 0.0 0.0 0.0
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2006) cost: 0.0

Mark this box (X) Il funding for this bill Is included in the Governor’s FY 2007 budget proposal: ;

POSITIONS
Full-time
Part-time
Temporary I

ANALYSIS:  (Attach aseparata pago if necessary)
This bill permits a material witness to be detained and fingerprinted under certain exigent circumstances. It

also amends the penalty statute for contempt.

This hill is not expected to have an fisc ii impact on the Office of Public Advocacy

Phono (907) 269-3500
Oote/Timo 3/19/06 1115 a m

Prepared by: Joshua P. Fink, Director
Division Office of Public Advocacy

Approved by: Mike Tibbies. Doputy Commissioner Date 3/20/2006

Agency Administration
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Revision Date/Time (Note if correction):

Bill Version:

REFOIRT =T

m 23 M

AEHAIE FIKAHfE COMMITTEE

CSSB 206 (JUD)

() Publish Date:

Dept, Affected;

Corrections
Institutional Facilities

Title "An act relating to detention of material witnesses" RDU
Component Institution Director's Office

Sponsor Senator Bunde
Requester Senate Judiciary Component No. 1381
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below .
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Peisonal Services 0.0 0.0 00 0.0 0.0 OoP
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 00 0.0 00 0.0 0.0 0.0
Grantr & Claims 0.0 0.0 0.0 0.0 0.0 00
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
ICAPITAL EXPENDITURES | | | | |
CHANGE IN REVENUES ( ) | | | | | ~
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 00 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 00 0.0
1004 GF 00 00 0.0 00 00 00
1005 GF/Program Receipts 00 0.0 0.0 0.0 00 00
1037 GF/Mental Health 0.0 00 00 00 00 00
Other (Sper.ity Type-Do not abbreviate) 0.0 00 00 00 00 00

TOTAL 0.0 00 0.0 0.0 0.0 0.0

Estimate of any current year (FY200G) cost: 00
Mark this box (X) if funding for this bill is included in tho Governor’s FY 2007 budget proposal:
POSITIONS
Full-time 0.0 00 00 00 00 00
Part-time 0.0 0.0 00 00 00 00
Temporary 00 00 0.0 00 00 00
ANALYSIS: (Attach a separate page it necessary)

The department anticipates an extremely small number of potential cases each year that may be impacted by
the language contained in the legislation. Due to the small number of potential cases and the fact that a
sentence, if imposed, may not exceed 10 days of imprisonment, passage of the legislation should not have a

significant fiscal impact on ttie Department of Corrections.

Sharleen Griffin. Director
Administrative Services

Propared by
Division

Approved by Ponia C K Parker. Deputy Commissioner

Phono 1907)465-3339
Date/Time 3/19/06 3 19 PM

Date 3/19/2006

Agency Department ot Corrections
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Page 1of 1



FISCAL NOTE MAR 13 7m

SENATE fiNANCE COMMITTEE

STATE OI' ALASKA Fiscal Note Number:
2006 LEGISLATIVE SESSION Bill Version: CSSB206-LAW-CJL-3-17
() Publish Date:
Revision Date/Time (Note if correction): Dept. Affected: LAW
Title "An Act relating to contempt of ¢ urt and to '‘RDU CRIMINAL
temporary detention and identification of persora.” Component Criminal Justice Litigation
Sponsor Senator Bunde
Requester Senate Finance _ Component No,
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING
CAPITAL EXPENDITURE?

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Typo-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2006) cost: 0.0
Mark this box (X) If funding for this bill is included in tho Governor’s FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYsIs:  (Attach ti separate page il necessary/
This hill allows for stiffer penalties for contempt of court when it arises from failure to honor a subpoena or

refusal to be sworn or answer as a witness under was in connection with a court proceeding relating to a
felony crime or an appearance before the grand jury, Italso creates a new Article in tho Criminal Code under
Chapter 50 (Witnesses). The new article allows a peace officer to temporarily detain a person who witnesst
or may fiavo witnessed a crime or tho detention is necessary to identify the person, obtain an account ol lhe
crime or protect the person from imminent harm or for other exigent circumstances. It allows the peace
officer to subject the detainee to certain procedures such as photographs or fingerprints and makes it a class
B misdemeanor if tho person rofuses or resists the taking of photographs or fingerprints. Passage of this
legislation will not have a fiscal impact on the Department of Law.

Phone 465-3673

Prepared by: Kathryn Daughhetoc Director
Datc/Timo 3/17/06 3 04 Pf,1

Division Administrative Sorvicos Division

Approved by Kathryn D. uglilioloo for David Mdrquuz. Attorney General Dato 3/17/2006

Agency Department of Law
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

REPORTED OUT

MAR 2 3 2006

SENATE FINANCE COMMITTEE

2&)6 LEG|SLAT|VE SESS'ON Bill Version:

() Publish Date:

Revision Date/Time (Nole ifcorrection): 3/17/06 / 8:35 a.m. Dept. Affected:

CSSB 206(JUD)

Admi listration

Title An Act relating to material witnesses RDU Legal and Advocacy Services
Component Public Defender Agency

Sponsor Sen. Bunde
Requester (S)FIN Component No.

1631

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010
0.0 0.0 0.0

Personal Services 0.0
Travel

Contractual

Supplies

Equipment

Land S Structures

Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 ee °©

0.0

T -

CAPITAL EXPENDITURES

CHANGE IN REVENUES t )
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF 0.0 00 0.0 0.0
1005 GF/Ptugram Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0

Estimate of any current year (FY2006) cost: 00

FY 2011 FY 2012
0.0 0.0

0.0 0.0

0.0 0.0

0.0 0.0

Mark this box (X) if funding for tills bill is included in the Governor's FY 2007 budget proposal:

POSITIONS
Full-time
Part-line
Temporary

ANALYSIS:  (Attach asoparato page ifnecessary)

This bill permits a material witness to be detained and fingerprinted under certain exigent circumstances. It

also amends the enalty statuto for contempt.

This hill is not expected to have an impact on the Public Defender Agency’s fiscal operations.

Prepared by: Quinlan Steiner. Director
Division Public Dotondor Agoncy

Approved by, Miko Tibbies. Deputy Commissioner
Agency Administration

J<oy -nu umh

Phono (907) 33-1-4414
Dal< .Tirnu 3/17/200G 8 35 am.

Date 3/17/2006
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CS FOR SENARE BILL NO. 206( )
JNTHE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FOURTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): SENATOR BUNDE

A BILL
FOR AN ACT ENTITLED

"An Act relating to contempt of court and to temporary detention and identification ol

persons It

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section I. AS 09.50.020(a) is amended to read:
(a) A person who is guilty of contempt is punishable by a fine of not more

than $300 or by imprisonment for not more than six months. However, when the
contempt is one mentioned in AS 09.50.010(3) - (12), or in an action before a
magistrate, the person is punishable by a fine of tiot more than $100 unless it appears
that a right or remedy of a party to an action or proceeding was defeated or prejudiced
by the contempt, or the failure to honor a subpoena or refusal to he sworn or
answer as n witness under AS 09.50.010110) was in connection with > court

nroceedinu relating to a felonv crime or ail appearance before the i»rnnd jury, in

which case the penalty shall be as prescribed for contempts described in

AS 1)9.50.010(1). (2), and (10) |AS 09.50.0!()(1) AND (2)j.

| x CSSB 206( )
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WORK DRAFT WORK DRAFT 24-L.S1197vX

* Sec. 2. AS 12.50 is amended by adding a new section to read:
Article 3. Temporary Detention and Identification of Persons.
Sec. 12.50.201. Temporary detention and identification of persons, (a) A
peace officer may temporarily detain a person under circumstances that give the

officer reasonable suspicion that

(1) the person

(A) witnessed the commission of a crime against a person

under AS 11.41 ora felony property crime under AS 11.46; or

(B) was at the scene, or in the vicinity, during the commission

of a crime against a person under AS 1141 or a felony property crime under

AS 11.46:
(2) the person may have information of material aid in iiic

investigation of that crime; and

(3) the temporary detention of the person is reasonably necessary to
obtain or verify the identification of the person, to obtain an account of the crime, to
protect a crime victim from imminent harm, or for other exigent circumstances.

(b) A peace officer who temporarily detains a person under (a) of this section
may

(1) take one or more photographs of the person, if photographs can be
taken without unreasonably delaying the person or removing the person from the
vicinity;

(2) serve a subpoena on the person to appear before the grand jury
where the crime was committed, il the person fails to provide valid government-issued
photographic identification; and

(3) take the person's fingerprint impressions if

(A) the person is detained in connection with the investigation
of a murder, attempted murder, or misconduct involving weapons in the first

degree under AS 11.61.190; and

(B) fingerprint impressions can be taken without unreasonably

delaying the person or removing the person from the vicinity.

(c) A peace officer electing to serve a subpoena under (b) of this section may

CSSIt 2(tfi( i
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