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CONCEPTUAL AMENDMENT

Page 78, Follow ing line 22, insert

“ Subject to AS 39,35.450, an employee who was first hired as a legislative employee on 
or after July 1, 2005, and is otherwise eligible under this subsection must have at least 
100 days o f credited service during each o f five legislative sessions to receive benefits 
under this subsection.”



The amendment the Univers ity needs to be able to open the Optional Retirement Program 
to employees who may have turned it down the firs t time offered is to add an amendment:

c 3  dcpVexi

Insert new Section fo llow ing existing Sec. 42 in IICS CSSB 141 (F IN ) am I I 

“ +Sec. X X AS 14.40 671 is amended by adding a new subsection to read:

(h) notwithstanding (b) o f this section, the university may offer an employee
who made an election not to participate in an optional university retirement program at 
the time the employee was elig ib le to participate in the program an option to enroll in a 
different university retirement program firs t established by the university after the 
effective date o f this subsection.
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State of Alaska
Division of Retirement & Benefits
Norma! Cost Rate and Actuarial Computed Rate from FY 1983 through FY 2006

Normal

Valuation Fiscal Normal Actuarial Cost Actuarial
report date year of Cost rate Computed rate Computed

June 30 * rate PERS Rate PERS TRS Rate TRS

1980 1983 11.46% 13.78% 11.95% 16.84%

1981 1984 12.03% 13.68% 13.51% 17.42%

1982 1985 11.36% 13.62% 13.64% 17.96%

1983 1986 11.82% 13.59% 13.13% 17.36%

1984 1987 12.31% 13.84% 13.91% 13.28%

1985 1988 11.13% 9.55% 11.62% 13.28%

1986 1989 10.20% 9.38% 9.36% 11.16%

1987 1990 9.23% 9.30% 9.14% 8.19%

1988 1991 10.37% 12.00% 11.86% 12.27%

1989 1992 12.00% 14.20% 13.26% 15.16%

1990 1993 12.83% 13.58% 14.07% 19.65%

1991 1994 10.18% 13.72% 9.05% 15.59%

1992 1995 10.90% 13.70% 8.57% 13.36%

1993 1996 11.29% 12.82% 9.06% 12.48%

1994 1997 10.36% 12.14% 9.70% 14.96%

1995 1998 10.61% 11.90% 10.10% 14.94%

1996 1999 9.85% 7.74% 8.97% 10.52%

1997 2000 9.89% 7.36% 9.21% 13.00%

1998 2001 8.67% 7.03% 8.99% 10.55%

1999 2002 8.07% 6.56% 8.88% 7.09%

2000 2003 10.07% 6.12% 9.40% e.29%

2001 2004 9.53% 6.77% 10.36% 14.44%

2002 2005 13.31% 24.91% 14.76% 35.57%

2003 2006 13.24% 25.63% 14.28% 38.85%

Normal Cost Rate: present value of benefits, which are expected to bo credited with respect to service
during the year beginning on the valuation date.

Actuarial Computed Rate: after comparing plan assets and liabilities, an acluanal rate is computed lliat would fully 
fund the retirement syst jms over 25 years. There are two components; the normal cost rote and the past service 
rate necessary to pay any unfunded liability. Both rates account for differences between actual experience versus 
anticipated results, changes in actuarial assumptions and / or methocs, chances in statutory provisions, and the 
difference between the rote actually adopted by the Boards for a particular year versus the computed rale.^ ,  ^
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AM ENDM ENT to replace conference sections 37 and 38 if 
adopted

(a) The legislature shall adopt measures related to the short and 
long term funding o f the TERS and PERS systems based upon a 
report required by Sec. 140 of this Act. The solutions to the 
unfunded liability issue may include implementing debt or equity 
restructuring, increases in employer contributions, pension bonds, 
refined actuarial analyses, and contributions from other state 
sources or appropriations.

(b) If the legislature has not adopted legislative measures that 
address the long term unfunded liability of the teachers’ retirement 
system and public em ployees’ retirement system on or before July 
1, 2007, the retirement Plan Choice options set forth in Sec. 
14.25.315 and Sec. 39.35.705 shall be enacted.

(c) If section (b) takes effect, employees hired between the 
effective date of this Act and the effective date of section (b) may 
exercise the same option contained in (b).



3- The unfunded liability of the PERS and TERS systems endangers the security of

current and retired employees in those systems and the long-term viability o f the systems. If the 

legislature has not adopted legislative measures that address the long term unfunded liability of 

the teachers' retirement system and public employees' retirement system on or before July 1, 

2007, the retirement Plan Choice options set forth in Sec. 14.25.315 and Sec. 39.35.705 shall be 

enacted.

b. The legislature shall adopt measures related to the short and long term funding o f the

TERS and PERS systems based upon a report required by this Act and submitted to the 

legislature by the Board, on or before April 1, 2006. The solutions to the unfunded liability issue 

may include implementing debt or equity restructuring, increases in employer contributions, 

pension bonds, refined actuarial analyses, and contributions from other state sources or 

appropriations.
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I f  s e c t io n  (a )  ta k e s  e f fe c t ,  e m p lo y e e s  h ir e d  b e tw e e n  th e  e f f e c t iv e  d a te  o f  th is  

a c t  a n d  th e  e f f e c t iv e  d a te  o f  s e c t io n  (a )  m a y  e x e rc is e  th e  s a m e  o p t io n  

c o n ta in e d  in  (a ) .

AMENDMENT

c. p  p i i c > *f v* * y  ^ 0  x. y i\ r  «v i / r. !•>



t T ' T X  I LI I
SEN A TE RUfcfiS C O M M IT T E E  - R O L L  C A L L  V O T E  1 1  I DATE: 6 l cl j 03
BILL: M O T IO N :

M E M B E R YEA NAY ABSEN
R E P R E S E N T A T IV E  SE A T O N

SEN A T O R  SEEK IN S

R E PR E S E N T A T IV E  CRAWFORJw

SEN A T O R  O LSON

R E P R E S E N T A T IV E  W E Y H R A U C H

SEN A T O R  G REEN

BILL: & S \ 4 ~ 1 M O T IO N
M E M B E R YEA NAY A BSENT

SE N A T O R  O LSO N

R E P R E S E N T A T IV E  W E Y H R A U C II u / "

S E N A T O R  SEEK IN S

R E P R E S E N T A T IV E  C R A W F O R D

R E P R E S E N T A T IV E  SE A T O N

S E N A T O R  G R E E N

BILL: M O T IO N :
M E M B E R YEA NAY A BSENT

SE N A T O R  SEEK IN S

R E P R E S E N T A T IV E  S E A T O N

SEN A T O R  O LSO N

R E P R E S E N T A T IV E  VVEYHRAUCII

R E P R E S E N T A T IV E  C R A W F O R D

S E N A T O R  G R E E N

BILL: M O T IO N :
M E M B E R YEA NAY A BSENT

R E P R E S E N T A T IV E  W E Y H R A U C II

SEN A T O R  O LSO N

R EPRESEN TA  TIVE C R A W F O R D

SE N A T O R  SE E K IN S

R E P R E S E N T A T IV E  SE A T O N

SENA TOR G R E E N



Police & Fire As of June 30, 2005

Number 2727
A verage A ge 40.72
Average Credited Serv ice 9.7
A verage Annual Earnings $ 58,945
Number V ested 1739
Percen t V ested 63.8%

DeathBenefil
I i* :? 5 o 6 ,o 6 o * i

   R etiree SurvivoT Disabilitant
A verage A ge at C om m en cem en t 51.72 56.54 49.86
A verage Monthly B enefit S 2,835 $ 1,265 $ 1,945
A verage Annual Benefit   S 34,020__$ 15,180_$_____ 23,340

Est Current O cc Dealth Benefit (50% Salary) or; $ 29,473
Est Current O cc Dealth Benefit (75% Retirement) $ 25,515

Survivor Age
- •

Lit. •?Estimated Annuity
■t Member Expectancy

Death Female . . . . .
6.0% 7.0% 8.0%

25 55.4 $31,238 $35,844 $40,571
26 54.5 $31,308 $35,899 $40,612
27 53.5 $31,390 $35,963 $40,662
28 52.5 $31,477 $36,033 $40,716
29 51.6 $31,561 $36,100 $40,769
30 50.6 $31,660 $36,179 $40,831
31 49.6 $31,765 $36,265 S40.899
32 48.7 $31,866 $36,347 $40,965
33 47.7 $31,985 $36,446 $41,045
34 46.7 $32,113 $36,551 $41,131
35 45.8 $32,235 $36,653 $41,214
36 44.8 $32,380 $36,775 $41,314
37 43.9 $32,519 $36,892 $41,412
38 42.9 $32,684 $37,032 $41,529
39 42.0 $32,842 $37,168 $41,643
40 41.0 $33,029 $37,330 $41,781
41 40.1 $33,210 $37,486 S41.915
42 39.1 $33,425 $37,674 $42,076
43 38.2 $33,631 $37,855 $42,233
44 37.3 $33,852 S38,050 $42,403
45 36.3 $34,115 $38,284 $42,607
46 35.4 $34,369 $38,511 $42,807
47 34.5 $34,640 $38,755 $43,024
48 33.6 $34,931 $39,018 $43,259
49 32.7 $35,243 $39,301 $43,513
50 31.8 $35,578 $39,606 $43,789
51 30.9 $35,937 $39,936 $44,088
52 30.0 $36,324 $40,293 $44,414
53 29.1 $36,741 $40,679 $44,768
54 28.2 $37,191 $41,098 $45,154
55 27.4 $37,622 $41,500 S45.527
56 26.5 $38,144 $41,990 $45,982
57 25.6 $38,709 $42,523 $46,481

P repared : 5/8/2005



A M E N D M E N T 8

TO: HCS CSSB 141 (STA)
24-LS0637VX

Page 93 fo llow ing Line 28, insert new section to read:

Sec 39.35.875. Death Benefit fo r Peace O ffice rs and F ire Fighters, (a) A
peace o ffice r or fire fighter killed in the line o f duty is entitled to a death benefit as 
outlined in this section. To be elig ib le fo r this benefit, the member’s death must have 
occurred under the fo llow ing conditions:

(1) while the member is an active member o f the retirement plan 
established under AS 39.35.700 -  39.35.990; and

(2) the proximate cause o f death is a bodily in ju ry sustained while 
in the performance and w ith in the course and scope o f the 
employee's duties, and

(3) neither the in ju ry nor death were the proximate result o f w illfu l 
negligence o f the employee or by the employee’s own hand

(b) I f the death is caused by an act o f assault, assassination, or terrorism 
directly related to the person's status as an employee, whether the act occurs on or o ff the 
employee's job site, the death shall be considered to have occurred in the performance o f 
the employee's duties for purposes o f (a)(3) o f this section.

(c) The death benefit shall be $500,000 paid to the surviving spouse. I f 
there is no surviving spouse, the death benefit shall be paid in equal parts to the 
dependant children o f the employee. The benefit shall be paid as a lump sum unless the 
member had selected an annuity option in accordance with regulations established by the 
administrator.

(d) I f no surviving spouse or dependent children exist at the time o f the 
death or i f  the employee designates a beneficiary other than the surviving spouse or 
dependent children under AS 39.35.850, the employee's designated beneficiary is entitled 
to receive a lump sum death benefit o f $250,000.

(c) The death benefit shall be paid from the group health and life benefits 
fund established under AS 39.30.095.

(f) For purposes o f this section, "peace o ffice r”  and “ fire figh ter" have the 
meaning given in AS 39.35.680.

OFFERED IN TH E H OU SE FINANCE CO M M ITTEE BY 'R E P ___________



i § § | | | v  A l a s k a  S t a t e  L e g i s l a t u r e  may os 200s

Mail Stop 3100 
State Capitol 

Juneau, Alaska 99801-1182
Official Business

The H onorable Ben Stevens 
President of the Senate

Tlie H onorable John H arris
Speaker of the H ouse of Representatives

Mr. President and Mr. Speaker:

Tlie Conference Com m ittee considering CS for Senate Bill 141 (FIN) and HCS for CS for 
Senate Bill 141 (FIN) am  H  m et on May 7, 2005.

The Senate m em bers failed to concur w ith the changes in HCS for CS for Senate Bill 
141(FIN) am H. The H ouse m em bers failed to recede from the H ouse am endm ents to 
CS for SB Senate Bill 141 (FIN).

The Conference Com m ittee considered the attached sections and did not come to 
agreem ent.

The Conference Com m ittee respectfully requests lim ited pow ers of free conference.



Conference Com m ittee on SB 141 
Report to Senate and H ouse 
M ay 7, 2005 
Page Two

The Conference Com m ittee could no t agree on the follow ing s ta tu to ry  cites contained in 
CS for Senate Bill 141(FIN) and /o r HCS for CS for Senate Bill 141 (FIN) am H:

AS 14.25.070(b), AS 39.35.270(b); AS 14.25.350(b), AS 39.35.750(b); AS 39.30.370; AS 
14.25.470(a), AS 39.35.870(a); AS 14.25.480(i)-(j), AS 39.35.880 (j)-(k); AS 14.25.S70(d)-(f), 
AS 39.35.870(d)-(f); AS 39.30.370; AS 39.30.380; AS 37.10.210(b)-(c); AS 37.10.220(a)(9);
AS 39.35.385(f); AS 14.40.661-14.40.799; AS 14.25.220(42)(D), AS 14.25.590(27)(C); AS 
14.25.485, AS 39.35.885; AS 39.35.890; AS 39.35.892; AS 14.25.315, AS 39.35.705; Sec. 132, 
Sec. 133, and  Sec. 141 of HCSCSSB141(FIN)amH.

Tlie attached reported  contains page and  line num bers for each bill.

A ttachm ent







IOUSE COMMITTEE REPO „

Date Referred to Committee: May 3, 2005 FURTHER REFERRALS:
(11)

Date of Committee Action: _ K j | PS
The FINANCE Committee considered: CSSB 142(L&C)

CS FOR SENATE B IL L NO. 142(L&C) REG IONAL SCHOOL BD LAND OWNERSHIP

"An Act relating to ownership of land by regional school boards; and providing for an effective date."

Recommends it be replaced with [ ] HCS or \ ] CS fo r____________________________________ (_________ )
For Senate Bills with new title: [ J Technical Title f  ] New Title: UCR________ [ J Same Title [ ] New Title

[ ] attach amendments
[ ] add new referral to _____________ Committee
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FISCAL NOTE
S T A T E  O F  A L A S K A
2005 L E G I S L A T I V E  S E S S IO N

Revision Dale/Time (Note if correclion):________________
Title An act relating to ownership of land, buildings,

and other structures by regional school boards; and providing
Sponsor Labor and Com m erce_________________________
Requester Labor and Com m erce_________________________

Fiscal Note Number:
Bill Version:
(S) Publish Date:

1
CSSB 142(L&C)

4/6/05

Dept. Affected: Education & Early Development
’ RDU _ESS__________________________
Com ponent School Finance & Facilities

Expenditures/Revenues

Component No. 

(Thousands of Dollars)

2736

Note: Am ounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 200G FY 2007 FY 2008 FY 2009 FY 2010 FY 2011

Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
M iscellaneous

TO TAL O PERATING 0.0 0.0 0.0 0.0 0.0 0.0

(C A P ITAL EXPENDITURES |

ICHANGE IN REVENUES ( ) I

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/M ental Health
O ther (Specify Type-Do not abbreviate)

TO TAL 0.0 0.0 0.0 0.0 0.0 0.0

E stim ate  o f any c u rre n t ye a r (FY2005) cos t: 0.0
M ark th is  box (X) i f  fu n d in g  fo r th is  b ill is  in c lu d e d  in the G ove rn o r's  FY 200G b u d g e t p ro p o sa l:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page //necessary)

There is no financial impact related to this legislation with the Department of Education & Early Development. 
Rather this legislation clarifies other structures in transfer of title. And remove the ability to transfer land, 
buildings, and other structures, located within the boundaries of state aiport.

Prepared by: 
Division

Approved by: 
Agency

Eddy Joans. D irector Phone 465-8679
School Finance Date/Tim e 3/18/05 12:44 PM

Dalo 03/18/2005
Educalion & Early Development

Ot.uu P a g e  1 o f _



FISCAL NOTE
STATE OF ALASKA
2005 LEGISLATIVE SESSION

Revision Dale/Time (Note if correction): 
Title Regional School Board Land/

Fiscal Note Number:
Bill Version:
(S) Publish Date:
Dept. Affected: 
RDU

CSSB 142(L&C)

4/6/05

DOT&PF
Adm inistration & Support

Sponsor
Requester

Building Ownership Component Com m issioner's Office
Senate Labor and Commerce
Senate Labor and Commerce

Expenditures/Revenues

Component No. 

(Thousands of Dollars)

530

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY200G FY 2007 FY 2008 FY 2009 FY 2010 FY 2011

Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL O PERATING 0.0 0.0 0.0 0.0 0.0 0.0

C APITAL EXPENDITURES

CHANGE IN REVENUES ( ) 1

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipls
1037 GF/Mental Health
Other (Specify Type-Do not abbrovia(o)

TO TAL 0.0 0.0 0.0 0.0 0.0 0.0

E stim ate  o f any c u rre n t year (FY2005) cos t: 0 0
M ark th is  box (X) if  fu n d in g  fo r  th is  b ill is  in c lu d e d  in  the G ove rn o r's  FY 200G b u dg e t p ro p o s a l: 

POSITIONS
Full-time
Part-time
Temporary

AN ALYSIS : (Attach a soparnto page if necessary)

Prepared by: Nona VVilp«. n_________________________________________________ Phone 465-3904
Division Legislative I. uson. DOT&PF Date/Tim e 4/4/05 6:17 PM

Approved by: M ike Barton_________________________________________________  Date 4/4/2005
Agency Com m issioner, DO TftPF_____________________________________



Alaska State Legislature

Senator Con Bunde 
Senate District P

Vice C h a ir  Senale Finance C o m m iliee 

C h air: Senale Labor &  Com m erce C om m erce

S B  1 4 2  S P O N S O R  S T A T E M E N T
Lands &  Build ings used by Regional School Boards (updated 4/25/05)

“An Act relating to ownership o f land by regional school boards; and providing fo r  an effective date. ”

Currently there exist conflicting statutes regarding ownership o f land for state airports. AS 02.15.020 
requires that the Department o f Transportation and Public Facilities (DOT&PF) conforms to federal 
requirements i f the state wishes to participate in federal grants. A newer statute, AS 14.08.151(b) gives a 
regional school board the opportunity to receive title to land used in relation to regional educational 
attendance area schools.

While the Alaska Legislature clearly intended to allow regional school boards the option o f greater 
control o f their facilities through acquisition o f title, there is no record that the Legislature intended to do 
so at the cost o f federal liab ility , significant loss o f federal funding, and a ’egraded state airport system.

Several regional schools are located on state airport properties, some in very close proxim ity to active 
runways and airport infrastructure. A t various times, regional school boards have requested that 
DOT&PF convey fu ll title o f the airport land to the schools. This has caused confusion, sta ff time in both 
the Departments o f Education and DOT&PF, as well as attorney costs, to defend DOT&PF ’s title to its 
airport property.

DOT&PF, acting as a sponsor under federal law, makes • xtensive use o f federal grant funding for airport 
construction and improvements. The Federal Avia tion Administration imposes enforceable grant 
conditions on the recipients o f federal funds. As a condition o f acceptance, D uT&PF is required to 
expend federal grant funds in strict accordance with those federal conditions. FAA requires DOT&PF to 
certify assurances that it has "satisfactory property interest" in the airport to obtain these necessary federal 
grants. Under AS 14.08.151(b), a mandatory title transfer o f airport property that is subject to FAA grant 
assurances would violate AS 02.15.020(c) and would breach federal grant agreements. This is because 
DOT&PF would he required to transfer title to property that the department has assured lo the FAA that it 
would retain in state ownership fo r  airport purposes, including the fiscal support o f the airport.

There being no indication o f legislative intent to compel the State o f Alaska to breach FAA grant 
agreements in violation o f AS 02.15.020(c), the best interpretation o f AS 14.08.151 lim its its applicab ility 
to non-airport lands.

This b ill w ill benefit the public, the regional school boards, the Department o f Education and DOT&PF 
by cla rify ing the intent o f the conveyance language to exclude airport properties.



F act Sheet: SB 142

Sponsor: Senate Labor &  Commerce Committee
Contact: Jane Alberts, 465-4843

Summary:
• Excludes airport properties from AS 14.08.151(b), which directs the state to 

convey title to lands used in relation to regional educational attendance area 
schools when requested to do so by the regional school board.

Benefits:
• Resolves a con flic t between AS 02.15.020, which requires the Department o f 

Transportation &  Public Facilities to retain “ satisfactory property interest" in 
airport facilities in order to participate in federal grant programs, and AS
14.08.151, which gives regional school boards the opportunity to obtain title to 
land/structures for regional educational attendance area (REAA ) schools.

• Saves the departments o f Transportation and Education time, effort and money 
needed to settle conflic ting claims.

• Ensures that DOT&PF w ill be able to meet Federal Avia tion Adm inistration 
requirements and obtain federal funding for airport projects in REAAs.

• Conforms statute to legislative intent.

Background:
• AS 02.15.020 requires DOT&PF to conform to federal requirements in order for 

the State to participate in federal grants. The Federal Aviation Adm inistration 
requires DOT&PF to certify assurances that it has "satisfactory property interest” 
in the airport to obtain these necessary federal grants. A newer statute, AS 
14.08.151(b) gives a regional school board the opportunity to receive title to land 
used in relation to REAAs. Several regional schools are located on state airport 
properties, some in close proxim ity to active runways and airport infrastructure. 
A t various times, regional school boards have requested that DOT&PF convey 
fu ll title o f the airport land to the schools. A mandatory title transfer o f this type 
would violate AS 02.15.020 and breach federal grant agreements. While the 
Alaska Legislature clearly intended to allow regional school boards the option o f 
greater control over facilities through acquisition o f title, no record exists that the 
Legislature intended to do so at the cost o f federal liab ility , significant loss o f 
federal funding and a degraded state airport system.



FISCAL NOTE
STATIC O F  A L A S K A
2005 L E G I S L A T IV E  S E S S IO N

Revision Date/Time (Note if correclion):________________
Title An act relating to ownership of land, buildings,

and other structures by regional school boards; and providing
Sponsor Labor and Commerce__________________________
Requester Labor and Com m erce__________________________

Fiscal Note Number:
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AMENDMENT NUMBER ,
BY REPRESENTATIVE REGGIE JOULE fF  I
CSSB 142

Page 2, line 31, insert the follow ing:

(c) I f the regional school board disputes the claim o f the State o f Alaska regarding the 
prio rity determination o f land being necessary for operations o f the state airport, they 
may appeal the state’s determination pursuant to A.S. 44.64.

Page 3, line 1

Add:
Sec.44.64.030. Jurisdiction o f the Office is amended as follows: 
insert the follow ing:
(11) A.S.14.08.151

Renumber accordingly



R E A A s  w h e r e  A i r p o r t / D O T  n e e d s  m a y  o v e r l a p :

f a  N o r t h e r n  R e t f l O I l  there are schools or school-owned buildings 
on the following airports;

A n v i k ,  B e t t i e s ,  G a l e n a ,  N o a t a k ,  P i l o t  S t a t i o n  a n d  

U n a l a k l e e t

• f a  C e n t r a l  R 6 £ f lO H .  schools or school outbuildings may be on the 
following airports:
A n i a k ,  C o l d  B a y ,  I l i a m n a ,  L i m e  V i l l a g e  a n d  W i l l o w

D a ta  p ro v id e d  b y :
Pam ela A . L e w is , SR/WA
S ta te w id e  C h ie f ,  A v ia t io n  L e a s in g  and A i r p o r t  Land D eve lopm en t 
A la s k a  DOT&PF



D E P A R T M E N T  O F  T R A N S P O R T A T I O N  

A N D  P U B L I C  F A C I L I T I E S
OFFICE OF THE COMMISSIONER

F R A N K H . M URKOW SKI, GOVERNOR

3132 CHANNEL DRIVE 
JUNEAU, ALASKA 99601-7898

TEXT:
FAX:
PHONE:

(907)465-3652 
(907) 586-8365
(907)465-3900

March 24,2005

The Honorable Con Bunde 
Chair, Senate Labor &  Commerce 
Alaska State Legislature 
State Capitol, Room 506 
Juneau, Alaska 99801-1182

Dear Senator Bunde:

Senate B ill 142, as proposed, w ill clarify the intent o f existing statute regarding land title 
conveyance in order to prevent airport properties from being transferred to regional school 
boards. By rectify ing this disparity, SB 142 would exclude airport properties and in-boundary 
airport perimeters from being transferred to regional school districts applying fo r title 
conveyance.

AS 14.08.151(b) reads as follows: A regional school board may, by resolution, request, and the 
commissioner o f  the department having responsibility shall convey, title to land and buildings 
used in relation to regional educational attendance area schools. I f  the state holds less than fee  
title to the land, the commissioner o f  the department having responsibility shall convey the entire 
interest o f the state in the land to the regional school board.

An example o f the confusion caused by current statute can be cited as when the Yukon-Koyukuk 
Regional School Board made an administrative claim for school property on the Betties A irpo rt 
in 2001. The school in Betties, constructed in the 1970’s, is very close to the active runway, and 
is, in fact, partia lly in front o f the building restriction line (BRL). A BRL lim its construction o f 
improvements near a runway for safety purposes. The school is actually located in an area 
identified by DOT&PF and the FAA as being needed for future aviation purposes.

DOT&PF obtained an Attorney General’s Opinion, copy enclosed, when it received the claim for 
title from the Y -K Regional School Board. Said opinion, dated 12/11/01, concluded that there was 
no indication o f legislative intent to compel the State o f Alaska to breach FAA grant agreements in 
vio lation o f AS 02.15.020(c). The opinion further stated: “ ... AS 14.08.151 (b) should not be 
interpreted to require conveyance to an RSB o f the State’s interest in a State airport.”  Our 
estimate o f s ta ff time devoted to tin's task, as well as to the AG ’s involvement, is approximately 
250 hours. The costs for s ta ff time and the AG ’s opinion is approximately $ 17,500.

J4AT341M "I'rnyulin '/o r the movement ujpeople and t:inu/< aiut the (/vinery o/ suite senii e\
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The d ifficu lty encountered in 2001 is not exclusive. In 1986 the Aleutian Region School D istrict 
requested conveyance o f the existing school site at the Cold Bay A irport. Eight years later, in 
1994, the Lake and Peninsula School D istrict requested conveyance o f the school site at Uiamna 
A irpo rt. In both cases, DOT&PF required the assistance o f the Attorney General’ s O ffice to 
deny the RSBs’ requests for title.

DOT&PF has been working w ith the legislature to resolve the con flic t between these statutes 
since 1987. Passage o f this legislation would solidi fy the ability o f the department to protect the 
integrity and safety o f the State’s 258 rural airport properties as well as maintain, operate, 
expand and manage airports according to FAA guidelines and federal grant requirements.

I urge your prompt and favorable action on this measure.

M ik e Barton 
Comm issioner

Enclosure
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FRANK MURKn WSKJ, GOVERNOR

4111 AVIATION AVENUE 
P.O. BOX 196900

ANCHORAGE, ALASKA 99519-6900 
(907) 269-0730 Fax (907) 269-0489

May 2, 2005

The Honorable Mark Neuman 
Alaska House of Representatives 
State Capitol, Room 400 
Juneau,AK 99801

Dear Representative Neuman:

Thank you tor your questions on SB 142 - ownership of land by regional school 
boards.

The intent of the Department of Transportation and Public Facilities (DoT/PF) in 
requesting this legislation is to eliminate a conflict between AS 14.08.151 and our 
assurances made to the FAA in order to receive Airport Improvement Program (AIP) 
funding.

AS 14.08.151 has been cited by regional educational attendance area (REAA) 
schools and school boards as justification for requesting airport land title. Because 
this request conflicts with our assurance to the FAA to retain "satisfactory property 
interest,” DoT/PF has had to obtain Attorney General's opinions in order to show 
that there was no legislative intent to compel the State to breach FAA grant 
agreements.

DoT/PF has leases or letters of non-objection with school entities at the following 
airports:

Aniak 
Anvik 
Cold Bay 
Betties 
Galena 
Kaltag

These facilities, ranging from fuel line rights of way to hangars to schools, can be 
divided into two categories -  those which pose some risk to aviation operations, and 
those posing no risk.

Lime Village 
Noatak 
Pilot Station 
Unalakleet 
Willow

STATE OF ALASKA
DEPARTM ENT OF TRANSPORTATION AND PUBLIC FACILITIES 

STATEWIDE AVIATION
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School buildings at Aniak, Betties and Noatak have been identified as encroaching 
on aviation operation areas outlined in FAA advisory circulars. DoT/PF has made 
verbal and written commitments to the FAA to work with REAAs, school boards and 
the Department of Education to mitigate and/or remove these encroachments when 
reasonably possible.

All other school facilities are located on land outside of those areas required 
specifically for aviation operations per FAA advisory circulars, or have been 
approved by FAA to remain in place in aviation operations areas. At all of the 
communities listed above, DoT/PF has a contractual relationship with the school 
entity and has regulatory limitations in causing the facility to be removed from airport 
property. Additionally, the DoT/PF has no policy, and expects no change that policy, 
requiring the removal of school facilities from airport land.

While DoT/PF does have a policy restricting new schools or additions to be built in 
areas encroaching on aviation operating areas, it does allow school entities to lease 
airport land outside of aviation operation areas if necessary.

We expect the primary benefit of SB 142 will be an end to the bureaucratic 
entanglements that stem from conflicting statutes. Thank you for your time on this 
issue.

Sincerely.

Our mission Is to provide for the movement of people and goods and [fie dollvury of Stulo services.
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M EM O R AN D U M

TO: Joseph L . Perkins, P.E., 
Department o f Transport^ 
Public Facilities

FROM: Leone Hatch
Assistant A tto rney General 
Transportation - Fairbanks

1 45ftiey Gene

Commissioner d a t e : 
tion and

FILE NO:

SUBJECT;

S t a t e  o f  A l a s k a
Department of Law 

December 11,2001 

665-99-0090

Rura l Schools and A irpo rt 
Land T itle

Y ou have asked 
which operates on airport prop 
Public Facilities (he re ina fte r ' 
wh ich it occupies to the RSB p 
some uncerta inty, the better ans 
on demand. W c have reached 
have intended to create a co: 
enforcement, and place federal p

whether a regional school board' (hereinafter “ RSB") 
arty may require the Department o f Transportation and 
Department") to transfer title to the land and buildings 

ursuant to AS 14.08.151(b) (Lex is 2000). W hile there is 
ver to your question is no. T it le  may not be transferred 
t lis conclusion because the /Ja ska Legislature could not 
n flic t w ith federal funding requirements, risk federal 
irtic ipa tion in the State’s a irport system at risk.2

A  mandatory title 
grant assurances) to an RSB pu

transfer o f airport property (w h ich is subject to FAA 
usuant to AS 14.08.151(b) w ou ld violate AS 2.15.020(c)

' The Alaska Supreme Court ha s noted that RSB’ s "are independent entities which have 
been given broad powers.”  Northwest Arctic Reg'l Educ. Attendance Area v. Alaska 
Public Service Employees Local 71, 591 P.2d 1292, 1298 (A laska 1979), overruled on 
other grounds, Alaska Commercial Fishing & Agric. Bank v. O/S Alaska Coast, 715 P.2d 
707, 709 n.5 (A laska 1986); see also, U.S. ex rel. Norton Sound Health v. Bering Strait 
School Dist., 138 F.3d 1281 ( 9 ^  C ir. 1998). A  title transfer to an RSB is not a mere 
adm inistrative change o f title bet1 yeen sister state agencies.

’ I t is also possible that AS 14.01.151(b) could be held to b e  federally preempted insofar 
as i t applies to airports subject to federal grants. In general, when the federal government 
legislates in an area in which i: is constitu tiona lly entiled., d irec tly con flic ting local 
legislation in preempted through the operation o f the Supremacy Clause o f the United 
States Constitution. U.S. Const art. V I, cl. 2. E.g., Gitde v. National Solid Wastes 
Management Ass'n, 505 U.S. 88, >8 (1992). However, there are issues w ith this approach 
that make the outcome in this situ ition uncertain.

Leg a l O p in io n
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Deptrcment o f Tnniportation an6 Public 
Subject: Rural Schools and Airport Land

Facilities
Title
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(Lexis 2000) and would breach federal grant agreements. This is so because the 
Department w ou ld be required to transfer title to property v/h ich the Department, acting 
as sponsor fo r federal funding, has assured to the FA A  that i t  wou ld retain in State 
ownership fo r airport purposes, includ ing the fiscal support o f the a irp o rt Automatic 
transfer o f a irport land to an RSB could subject the State to federal lia b ility and 
enforcement as we ll as endanger future federal funding. I f  the Department cannot in 
good fa ith make title assurances to the FAA , th e r e  may be no future grant funding for 
airports vulnerable to RSB defeasance.

B a c k g r o u n d

Various RSB ’s operate fac ilities situated on airport property. In 1978, the 
Legislature granted RSB 's the option o f acquiring title to state property being used by a

informed me that many, i f  not most, o f these school
fac ilities were constructed on aulport property p rio r to the 1978 leg isla tion. These schools
are occupied under lease, use perm it, or are in holdover status. AS 02.15.090 (Lexis

s 2000). The Yukon -Koyukuk RSB has made an
b airport property. That cla im is under consideration

2000); AS 14.08.151(a) (Lex 
adm inistrative cla im fo r Settle 
pending the issuance o f this opin ion.

Tw o state statutes 
and AS 14.08.151(b). The olfr 
compels) the State to conform tc 
federal grants:

Sta tutor)' Authority

essentially frame the potentia l con flic t: AS 02.15.020(c) 
cr statute, AS 02.15.020,4 essentially authorizes (and 
federal requirements i f  the State wishes to participate in

(c) The department may a:cept federal money and money from other public 
and priva te sources to acc wnplish in whole or in part any o f the purposes o f 
this chapter. A l l federal money accepted under tliis chapter shall be

1 § 2 ch 124 S LA 1975; am §§2, 
at AS 14.08.151 (Lexis 2000)). The
1978.

4 § 4A -  C ch 123 SLA 1949; a 
2000)). The relevant language 
revisions in 1968 recognizing th4t 
o f the State.

3 ch 147 SLA 1978; am § <-6 ch 6 S LA 1984 (codified 
relevant language was adopted into subsection (b) in

n § 1 ch 14 SLA 1968 (codified at AS 02.15.020 (Lexis 
was adopted into subsection (c) in 1949, w ith slight 
the Territoria l Commission had become a department
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accepted and expended 
prescribed by the United

The more recently 
statute, the legislature authorize d 
property. Subsection (b) provide s

(b) A  regional school

iy the department upon the terms and conditions 
States.1

enacted is AS 14.08.151.® In  Subsection (b) o f this 
RSB ’ s a means by wh ich to obtain title to some state 
as follows:

board may, by resolution, request, and the 
comm issioner o f the depirtm ent having responsib ility shall convey, title to 
land and build ings used i i  relation to regional educational attendance area

less than fee title to the land, the commissioner o f 
the department having responsibility shall convey the entire interest o f the 
state in the land to the reg onal school board.

“ Interpretation o f 
construed in lig h t o f its purpode 
interpreted in the context o f tl 
recently repeated its hold*' ig that, 
to avoid constru ing a statute in a

Statutory Construction

a statute begins w ith an examination o f its language 
Even i f  a statute appears clear on its face, it is 

e legislature’s purpose. The A laska Supreme Court 
“ [ i]n  ascertaining the leg isla ture ’s intent, we are obliged 
vay that leads to a g la ring ly absurd result.’”

A laska statutes in i pparcnt con flic t must be read together in the context o f 
legisla tive intent, I f  possible, the statutes should be harmonized. I f  the statutes cannot be 
reasonably harmonized in ligh t o 'sta tu to ry intent, the earlie r statute may be held to have 
been repealed by implication.* However in this case, i f  the earlier statute is im plied ly 
repealed, there w ill be direct and adverse consequences to the State’s ab ility to maintain 
federa lly fhnded rura l airports.

W h ile the Alaska L 
option o f greater autonomy and c

5 See, footnote 4.

‘ See, footnote 3.

7 Beck v. State o f  Alaska, 837 P.'

* Sherbahn v. Kerkove, 987 P.2d 
Inc. v. Shirley, 884 P.2d 150, 1 
Constr. Co. 435 P.2d 16, 19 (Alas

’ E.g., Progressive Insurance Co

jgislature clearly intendec to generally allow RSB ’s the 
ontrol o f their fac ilities tlirough the acquisition o f title,

d 105, 116-17 (Alaska 1992}.

195, 201 (A laska 1999) (quoting Underwater Constr., 
55 n.21 (Alaska 1994) (quoting Sherman v. Holiday 
ca 1967))).

v. Simmons, 953 P.2d 510, 516 (A laska 1998).
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there is no ind ica tion o r record hat the legislature intended to do so at the cost o f federal 
lia b ility , sign ificant loss o f fede al funding, and a degraded a irport system.

In this case, the e 
Transportation to apply for, ac 
14.08,15 L(b) cannot be read to 
intended to at least pa rtia lly rep 
funds and be bound by the con 
to repeal this statute and subjec 
Legislature intended to endangej- 
necessary o f AS 02.15.020(c) 
cla im title to airport property (d 
to have been intended by the L 
AS 14.08.151(b) should not be

SuprenThe Alaska 
has suggested a method o f cons 
w ith AS 02.15.020(c) and the 
funding e lig ib ility and honor its 
Attendance Area , 658 P,2d 
14.08.151(b) is inapplicable to 
opin ion rests on the cou rt’s reh: 
legisla tive directive.

784

iir lie r statute, AS 02.15.020(c), enables the Department o f 
and u tilize F A A  grants fo r state airport fac ilities. AS 

ipply to airport land w ithou t im p ly ing that the Legislature 
ial AS 2.15,020(c)’ s mandate that the state accept federal 

ditions thereon. I t is un like ly that the Legislature intended 
the State to federal enforcement. N o r is it lik e ly that the 
either current or future gran t funding. The partia l repeal 
favor o f AS 14.08.151(b) to a llow RSB ’s the righ t to 

scussed below) is an illog ica l and absurd result, un like ly 
:gislature. To avoid the illog ica l and unintended result, 

to apply to airport land.’0

l r

rsa d '

e Court, in its ODly interpretation o f AS 14.08.151(b), 
^tru ing this statute wh ich w ill a llow it to be harmonized 
tate’ s need to control pub lic airports, maintain federal 
federal commitments. State v. Bering Strait Regional 
(A laska 1983). In Bering the coun held that AS 

property which the RSB shared w ith  another user. This 
ctance to create a shared tide interest w ithou t specific

In Bering, the N o iie  
which it p rim a rily used fo r the 
fa c ility to the Bering Strait Rb 
(hereinafter “ Bering” ). Both en 
chose to transfer title to the Norn 
eventually rose to the A laska Sub: 
o f the same property and was rcl 
conveyance, o r to impose a no 
Nome .C ity School D is tric t and B|e 
court held:

C ity School D is tr ic t occupied a State-owned build ing 
Nome H igh School. It sublet an unused portion o f the 
gional Educational Attendance Area School D is tric t 
ities requested title undo- AS 14.08.151(b). The State 
e C ity School D is tr ic t Bering appealed and the matter 
reme Court. The court was troubled by the shared use 
ictant to either read AS 14.03.151(b) to require a partial 
^el and complex condom inium -type relationship upon 
rin g in the absence o f specific statutory authority. The

In effect, this w ill result in the creation o f a condom inium pub lic fac ility .

10 The bu lk o f the controversy w i h its attendant potentia l fo r litiga tion could be resolved 
i f  the Alaska Legislature wou ld n  vis it the issue and c la r ify ts mentions.
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There are two pro )lems w ith this interpretat.on.

a it irFirst, i t is a dcp 
statute refers to build ings,

various owners, 
intended by the legislatu

December 1 1 ,  2001
Page 5 o f  10

ire from the lite ra l language o f the statute, 
not portions o f build ings . . . .

The

Second, a condor tin iu in pub lic fac ility would be an innovation in 
this state. Creation o f a c ondom inium is lega lly complex, requiring detailed 
legal documents spccify i lg , among other things, tlie responsib ilities o f the 

We believe that i f  condom inium ownership had been 
e in enacting AS 14.08.3 51(b) the statute would

have expressly so provided and would have furnished some guidance as to
the div is ion o f responsibi

We thus hold thai 
14.08.151(b) to require 
Strait.

that the superior court erred in interpreting AS 
i partia l conveyance o f the complex to Bering

Bering, 658 P.2d at 786 (footnotes om itted)."

Specifically, the L 
when two parties shared a buil 
bifurcate airport land title by 
poten tia lly con flic ting uses anc 
consistent w ith the hold ing in Bt 
extend Bering to include airport

ering court refused to create a condom inium interest 
dng . I f  applied to airport land, AS 14.08.151(b) would 
effective ly subdivid ing the a irport and subjecting it to 

hostile management objectives. This result is not 
ring. I t is lik e ly that the A laska Supreme Court would 
lknd i f  given the opportunity.

A irp o rt land must by 
and uses. The Department, as spi 
the F A A  requires a fee interest

W hile secondary 
circumstances, they are neccssari 
case o f an RSB usage on airport 
than that which the Bering cou

" The Alaska Legislature has no 
Supreme Court’s ' 983 interpretat 
(fa ilu re o f legislature to amend

itics among the owners.

its nature be committed p rim a rily to aviation purposes 
nsor, must maintain an indefeasible fee in land to which 

at 7.I  y 'r a

non-aviation uses can be supported in seme 
y subordinate to the prim ary purpose o f aviation. In the 
land, there is a double occupancy even more complex 
lit refused to split. In the framework o f Bering, AS

moved to alter the statute in response to the Alaska 
on. Talancon v. State, 721 P.2d 764, 768 (Nev. 1986) 
tatute after jud ic ia l interpretation o f legislative intent 

inferred ratification o f jud ic ia l action) cited in Todd v. State, 884 P.2d 668, 680 (Alaska 
App. 1994).
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14.08.151(b) should not be interpreted to a llow the b ifu rcation o f title to an active airport, 
thus creating a condom in ium -li^c interest

Pragmatically, AS] 
the context o f Bering. Bering 
AS 14.08.151(b), the RSB usad 
the airport land is subject firsd 
usage, the RSB ’s occupation ofj 
subject to fee title transfer pursuan

14.08.151(b) can be harmonized w ith AS 02.15.020(c) in 
suggests that before an RSB may obtain title pursuant to 
e must be exclusive to avoid a bifu rcated title . Because 
to the requirements o f transportation and safe aviation 
airport land is not exclusive, and thus under Bering, not 
t to AS 14.08.151(b).

Federa l G ra n t Requ irem en ts

The F A A " main tuns an interest in av ia ton safety, e ffic ien t and non- 
discrim inatory airport managem ent in support o f the national transportation system, and 
the fiscal responsib ility and se lf suffic iency o f grant-supportr-d airports. It furthers these 
interests through both direct regulation and grant conditions.1* The FA A is specifically 
authorized by federal statute to attached conditions to FAA grants.'1

The State o f Alaska 
use o f federal grant funding for] 
Spending Clause o f the federal 
government can and does impos<j

11 “ The FAA is responsible fo r ft 
grant-in-aid program under the

A c t o f 1982, 49 U.S.C. §§ 2201 
786, 789 (S .D .N .Y . 1983) (cilatj 
1994 and 1996.

IJ A  recent Tenth C ircu it Court

i, acting as a sponsor under federal law , makes extensive 
>r] airport construction and improvement. Pursuant to the 
constitu tion" (hereinafter “ Spending Clause"), the federal 
5<J enforceable grant conditions on the recipients o f federal

e adm inistration and management o f the Federal A irpo rt 
A irpo rt and A irw ay Development A c t o f 1970, as

amended, 49 U.S.C. §§ 1701 et s^q. (superseded by the A iip o n  and A irw ay Improvement
et seq.)." U.S. v. Count}' o f  Westchester, 571 F. Supp. 
ons omitted). The 1970 A ; t was further amended in

o f Appeals decision noted, "indeed, i t is ‘d iffic u lt to 
visualize a more comprehensive scheme o f combined regulation, subsidization, and
operational partic ipation than tha 
Arapahoe County Public Airport

which congress hAS provided in the fie ld o f avia tion ." 
Auth. v. F.A.A., 242 F.3d 1213, 1220 (10th c ir . 2001) 

(quoting New England Legal Fom d. v. Massachusetts Port A 4th., 883 F.2d 157, 172-73 
( l * t  C ir. 1989)).

"  49 U.S.C. § 47108(a) (West 19p7). 

"  U.S. Const art. I, sec. 8, cl. 1.
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As a condition o f 
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now AS 2.15.020 in 1949 allowed the Territo ry and later 
funding requirements, arid therefore enjoy the benefit o f

acceptance, the State is required both by this statute and 
la l grant funds only in stric t accordance w ith federal terms 
number o f title requirements fo r airports receiving grants.

C on flic ts w ith Specific Federa l T it le  Requ irem ents

The prim ary transportation function o f die airport is degraded i f  airport 
property is not subject to direct airport management and control. The FA A requires the 
Department to issue and c c r t fy 1’ assurances that as the sponsoring agency it has a 
‘ ‘satisfactory property interest”  in the airport to obtain tltess necessary federal grants." 
Grant assurances are incorporated into the grant contract.' The Seventh C ircu it Court o f 
Appeals has noted that discrctic n to determine what coasritutes a ‘‘satisfactory property

83 U.S. 203 (1987); Pennhurst State Sch. and Hosp. v. 
); U.S. v. Miami University, 91 F. Supp. 2d 1132, 1142 

(S.D. Ohio 2000). The Miami ctjurt observed:

14 E.g.. South Dakota v. Dole, 
Halderman, 451 U.S. 1, 17 (198|l

Federal grants authorized 
United States and the re 
fix the terms and conditib: 
Accord ing ly, acceptance 
"creates an obligation 
recipient."

by Congress create b ind ing contracts between the 
cipient, and the United States has the authority to 
ns upon which federal fumls w ill be disbursed, 
a federal grant to which conditions are attached 
perform the condi '.ons on the part o f the

i i f

3 dMiami University, 91 F. Supp.: 
319,322 (M .D . A la 1968)) (footn

an 1

at 1142 (quoting in part U.S. v. Frazer, 297 F. Supp. 
otes and citations omitted).

w ith intent to defraud makes a false statement on a 
federal airport development grant is subject to crim inal 
irisonmcnt o f up to ve ye.irs. 49 U.S.C. § 47126(3)

17 A person who know ing ly 
certification required to obtain a 
penalties includ ing fines and in 
(West 1997),

" 49 U.S.C. § 47107(c) (West 11997); 14 C.F.R. § 152.10.3(a)(4)(ii) (2001); 14 C.F.R. §
152.3 (2001) ("Satisfactory prc petty interest”  and ’‘Sponsor" defined); 14 C.F.R. § 
151.26(d) (2001) ("land ”  defincc in the context o f the sponsor's application, which must 
iden tify property as either currcn Jy or anticipated to be subject to a satisfactory property 
interest).
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interest”  rests w ith the F A A .1’ F 
in the spor.jo r’s application whii:h

free and clear o f any . 
[F A A ] wou ld create an 
possession or control, in 
make it impossib le fo r 
covenants in the applicati

A  title interest that 
14.08.151(b) can certa in ly “ deprive

deral regulations specifica lly provide that land identified 
is (or is to be) held in fee must be:

other encumbrance that, in the opinion o f the 
undue risk that it m igh t deprive the sponsor o f 
erfere w ith its use fo r pub lic a irport purposes, or 
the sponsor to carry out the agreements and

D n . . . .

is essentially a sta tu torily defeasible11 fee created by A5 
the sponsor o f possession.”  The significance o f the

Aircraft Owners and Pilots A.
C ir. 1996). The Hinson court considered claims that F A A  gnint assurances were violated
when a sponsor, the C ity o f Chic 
lessor, a park district, declined 
Illino is , as an intervenor, arguec
obtain the airport (through condemnation or otherwise! to protect the grant-funded
improvements and to continue

the event the lease was lost. The 
ind iv idua l case and provided

choosing not to seek to force the 
recognized the F A A ’s power to 
F A A ’s enforcement discretion, 
wanted to force the sponsor defer

s'n v. Hinson, 102 F.3d 1421, 1424, 1426 n2  & n.3 (7th

ago, lost its lease on land underlying an airport when the 
to renew the lease afler its expiration. Tlie State o f 
that the federal grant requirements required the C ity to

to operate the a irp o rt The court held that the grant
provisions fo r this particu la r airport included a specific requirement fo r reimbursement in

FAA had contemplated the poss ib ility o f lost title in this 
contractual option other ihan specific performance.

Therefore, the court reasoned, the FAA had acted reasonably and w ith in its discretion in
city to acquire and maintain he airport. W hile the court 
enforce title assurances, it refused to second guess the 
The Hinson court specifica lly noted that had the FAA 
dant to maintain its title inter est, it could well have done 

so by orig ina lly imposing the gnn t provisions it had employed at nearby M idway Field. 
Id.

w 14 C.F.R. § 151.25(c)(1) (200 

"Defeasible”  is defined as:

).

Subject to be defeated, annulled, revoked, or undone upon the happening o f 
a future event or the performance o f a condition subsequent, or by a 
conditional lim ita tion . An estate which is not absolute, i.e., one which is 
determ inable or subject to an executory lim ita tion o r condition subsequent. 
Usually spoken o f estates ind interests in land. For instance, a mortgagee's 
estate is defeasible (liabln to be defeated) by the nnrtgago r’s equity o f 
redemption.
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;ation o f the RSB’ s fac ilities on the airport and the F A A ’s 
unwillingness, to declare tac property to be excess.2 
it fo r stable, predictable title is manifestly incompatible 

defeasible fee which is not under the sponsor’ s control.

iraExcess property i 
sold (a fte r approval) at fa ir marf: 
F A A  may demand reimburaem 
transferred below market, as wo 
land w h ich the F A A  agrees 
a irpo rt’s layou t plan must be 
cause the FA A  to require the 
p rio r u til ity , even i f  this require; 
includes the iden tifica tion o f 
aviation uses, and delineation o f

itia lly purchased or developed w ith an FA A grant may be 
et value and the F A A  reimbursed proportionate ly.2 The 
m l o f its proportion o f f a l l  fa ir market value i f  title is 
aid be the case w ith a transfer to an RSB which occupies 
excess.2 L ikew ise, any .’Uterations to a grant-aided 

approved by the FAA .a A n unapproved alteration may 
fjepartment, at state expense, to restore the airport to its 
moving the airport facilities;.34 An “ airport layout plan”  
ic a irport’ s boundaries, location o f aviation and non- 
the sponsor's title.2

B lack 's Law D ic tiona ry availably

n In Betties, fo r instance, the 
Defeasance in that case w ill be 
issues as we ll as more general m

a 49 U.S.C. § 47107(c) (West 15

2 Id

in Westla*,>(2001).

fa c ility in question is over the “ bu ild ing restriction line.”  
a serious matter, po ten tia lly implica ting airport safety 

^nageraent and fiscal control.

97),

2 49 U.S.C. § 47107(a )(l6 ) (W e ft 1997). 

2 Id

2 14 C .FJL § 151.5(a) (2001) refds:

(a) A irp o rt layout plan. A; 
basic plan fo r the layout oi

used in this part, "a irport layout plan" means the 
an elig ib le airport that shows, as a m in im um -

(1) The present boundary s o f the airport and o f the ofis ite areas that the 
sponsor owns o r contro l fo r airport purposes, *tnd o f their proposed 
additions;
(2) The location and natur: o f existing and proposed airport facilities (such 
as runways, taxiways, aprons, term inal buildings, h invars, and roads) and 
o f the ir proposed modificai ions and extensions; and
(3) The location o f cx is tii g and proposed non -av ia ion areas, and o f their 
existing improvements.
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airport property which is subject to grant assurances 
ut FA A concurrence, may breach title assurances. Such 
its discretion, to demand reimbursement, to demand that 

at the sponsor’s expense, to refuse further funding, 
gainst a state in federal court.”

C O N C L U S IO N

There being no in lica tion o f legislative intent to compel the State o f Alaska 
to breach F A A  grant agreement; in vio la tion o f AS 2.15.020(c), the best interpretation o f 
AS 14.08.151 lim its its application to non-a iipo rt lands. The Legislature could not have 
reasonably intended to repeal AS 2.15.020(c) by im plica tion and thus endanger federal 
funding o f airports, poten tia lly subject the State to sign ificant federal enforcement, and 
actually discourage the Department from a llow ing RSBs access to appropriate property
when it is otherwise in the best 
is our opin ion that AS 14.08.15 
RSB o f the State’s interest in a 5

interest o f the State and tlie a irport to do so, Therefore it
(b) should not be interpreted to require conveyance to an 
tate airport.

u 49 U.S.C. § 47111(f) (West 1 )9T). The Inspector General o f the FA A  has investigated 
other FA A Regions and critic ize i them harshly fo r failure to insure strict compliance w ith 
grant conditions. The F A A  has successfully sued sponsois fo r specific performance and 
w ithheld grant funding when cc nfronted w ith breached £jant conditions. For instance, 
when a New Yo rk airport attem ited (by statute) to close at night in vio la tion o f a grant
requirement, the FAA obtained 
evening. U.S. v. Westchester Cc 
law fu lly fefused to re-ce rtify the 
corrected. New York v. FAA,

an in junction to force the: airport to remain open in the 
unty, 571 F. Supp. 786 (S.D .N .Y , 1983). The FAA also 
same airport fo r commercial aircraft un til the breach was 
712 F.2d 806, 809 ( 2 ^  C ir. 1983). When the San 

Francisco A irp o rt vio lated its grant assurances w ith respect to non-discrim ination, the
F A A law fu lly rejected its grant applications during the years o f non-compliance. City and

, 942 F.2d 1391 ( 9 *  Cir. 1991), cert. Denied, 503 U.S. 
ecently had a sim ila r experience. Arapahoe, 242 F.3d at

County o f  San Francisco v. FAa 
983 (1992). A  Colorado airport 
1220 .
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S B  1 4 2  S P O N S O R  S T A T E M E N T
Lands &  Build ings used by Regional School Boards

“An Act relating to ownership o f  land, buildings, and other structures by regional school hoards; and 
providing fo r  an effective date. ”

Currently there exist conflicting statutes regarding ownership o f land for slate airports. AS 02.15.020 
requires that the Department o f Transportation and Public Facilities (DOT&PF) conforms to federal 
requirements i f t l . : state wishes to participate in federal grants. A newer statute. AS 14.08.151(b) gives a 
regional school board the opportunity to receive title to land and buildings used in relation to regional 
educational attendance area schools.

While the Alaska Legislature clearly intended to allow regional school boards the option of greater 
control o f their facilities through acquisition o f title, there is no record that the Legislature intended to do 
so at the cost o f federal liab ility , significant loss o f federal funding, and a degraded slate airport system.

Several regional schools are located on state airport properties, some in very close proxim ity to active 
runways and airport infrastructure. At various times, regional school boards have requested that 
DOT&PF' convey fu ll title o f the airport land to the schools. T his has caused confusion, staf f time in both 
the I )eparlments o f Education and I JOT&PF. as well as attorney costs, to defend DOT&PF’.s title to its 
airport properly.

DOT&PF. acting as a sponsor under federal law, makes extensive use o f federal grant funding for airport 
constitu tion and improvements. The Federal Aviation Administration imposes enforceable grant 
conditions on the recipients of federal funds. As a condition of acceptance. DOT&PF is required to 
expend federal grant funds in strict accordance with those federal conditions. FAA requires DOT&PF to 
certify assurances that it has “ satisfactory property interest" in the airport to obtain these necessary federal 
grants. I'nde r AS 14,08.151(b). a mandatory title transfer o f airport properly that is subject to FAA grant 
assurances would violate AS 02 .15.020(c) and would breach federal grant agreements. T his is because 
DOT&PF would be required to transfer title to properly that the department has assured to the FAA that it 
would retain in state ownership for airport purposes, including the f iscal stippoit of the airport.

I here being no indication ol legislative intent to compel the Stale o f Alaska to breach FAA grant 
agreements in vio lation o f AS 02.15.020(c). the best interpretation o f AS 14.08.151 lim its its applicability 
to non-airport lands.

I bis b ill w ill benefit the public, the regional school boards, the Department ol Education and DOT&PF* 
by cla rify ing the intent o f the conveyance language to exclude airport properties.



F act Sheet: SB 142

Sponsor: Senate Labor & Commerce Committee
Contact: Jane Alberts, 465-4843

Summary:
• Excludes airport properties from AS 14.08.151(b), which directs the stale to 

convey title to land and buildings used in relation to regional educational 
attendance area schools when requested to do so by the regional school board.

Benefits:
• Resolves a conflict between AS 02.15.020, which requires the Department o f 

Transportation & Public Facilities to retain "satisfactory property interest”  in 
airport facilities in order to participate in federal grant programs, and AS
14.08.151. which gives regional school boards the opportunity to obtain title to 
land/structures for regional educational attendance area (REAA ) schools.

• Saves the departments o f Transportation anc! Education time, effort and money 
needed to settle conflicting claims.

• Ensures that DOT&PF w ill be able to meet Federal Aviation Adm inistration 
requirements and obtain federal funding for airport projects in REAAr.

• Conforms statute to legislative intent.

Background:
• AS 02.15.020 requires DOT&PF to conform to federal requirements in order for 

the Stale to participate in federal grants. The Federal Avia tion Adm inistration 
requires DOT&PF to certify assurances that it has "satisfactory property interest" 
in the airport to obtain these necessary federal grants. A newer statute, AS 
14.08.15 11 b) gives a regional school board the opportunity to receive title to land 
anil buildings used in relation to REAAs. Several regional schools are located on 
state airport properties, some in close proxim ity to active runways and airport 
infrastructure. At various times, regional school boards have requested that 
DOT&PF convey full title o f the airport land to the schools. A mandatory title 
transfer of this type would violate AS 02.15.020 and breach federal grant 
agreements. While the Alaska Legislature clearly intended to allow regional 
school boards the option o f greater control over facilities through acquisition o f 
title , no record exists that the Legislature intended to do so at the cost o f federal 
liab ility , significant loss o f federal funding and a degraded stale airport system.
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665-99-0090

Rural Schools and A irpo rt 
Land T itle

You have asked (whether a regional school board' (hereinafter “ RSB” ) 
which operates on airport propprty may require the Department o f Transportation and 
Public Facilities (hereinafter “ the Department” ) to transfer title to tlie land and buildings 
which it occupies to the RSB pursuant to AS 14.08.151(b) (Lex is 2000). W hile there is 
some uncertainty, the better answer to your question is no. T itle may not be transferred 
on demand. W c have reached this conclusion because the A laska Legislature could not 
have intended to create a con flic t w ith federal funding requirements, risk federal 
enforcement, and place federal participation in the State’s a irport system at risk.-’

A  mandatory title j transfer o f n iiport property (wh ich is subject to 1LVA 
grant assurances) to an RSB pursuant to AS 14.08.151(b) wou ld violate AS 2.15.020(c)

* The Alaska Supreme Court has noted that RSB’s "are independent entities which have 
been given broad powers.” Nori/nvest Arctic Rcg'I Ednc. Attendance Area v. Alaska 
Public S en ice  Employees Locaf\ 71, 591 P.2d 1292, 1298 (A laska 1979), overruled on 
other grounds, Alaska Commercial Fishing JL Agric. Bank v. 1/S Alaska Coast, 715 P.2d 
707, 709 n.5 (Alaska 1986); see [also, U.S. ex rel. Norton So.tnd Health v. Bering Strait 
School Dist., 138 F.3d 1281 (9^* C ir. 1998). A  title transfer to an RSB is not a mere 
adm inistrative change o f title between sister state agencies.

5 It is also possible that AS 14.08.151(b) could be held to >e federally preempted insofar 
as it applies to airports subject to federal grants. In general wnen the federal government 
legislates in an area in which if is constitu tiona lly emit cd d irec tly con flic ting local 
legislation in preempted throughj the operation o f the Supremacy Clause o f the United 
States Constitution. U.S. Const; art. V I, cl. 2. E.g., Gttde v. National Solid Wastes 
Management Ass'n, 505 U.S. 88, 98 (1992). However, there aie issues w ith this approach 
that make the outcome in this situption uncertain.

Lega l O p in io n
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(Lexis 2000) and would breach federal grant agreements. This is so because the
to transfer title to property v/h ich the Department, acting

as sponsor fo r federal funding, has assured to the FA A that it wou ld retain in State 
ownership for airport purposes, including the fiscal support o f the airport. Automatic 
transfer o f airport land to an RSB could subject the State to federal lia b ility and 
enforcement as well as endanger future federal funding. IT the Department cannot in 
good faith make title assurances to the FAA , there may be no future grant funding for 
airports vulnerable to RSB defeasance.

.
Background

1

Various RSB ’s operate facilities situated or. a irport property. In 1978, the 
Legislature granted RSB's the option o f acquiring title to state property being used by a 
school.1 The Department has informed me that many, i f  not most, o f these school 
facilities were constructed on a iipo rt property p rio r to the 1978 legislation. These schools 
are occupied under lease, use perm it, or are in holdover status. AS 02.15.090 (Lexis 
2000); AS 14.08.151(a) (Lexis 2000). The Yukon-Koyukuk RSB has made an 
administrative claim fo r Betties airport property. That el aim is under consideration 
pending the issuance o f this opinion.

j

S ta tu to ry A u th o r ity

Two state statutes essentially frame the potential con flic t: AS 02.15.020(c) 
and AS 14.08.151(b). The older statute, AS 02.15.020,4 essentially authorizes (and 
compels) the State to conform td federal requirements i f  the S tate wishes to participate in 
federal grants:

i
(c) Tire department may abeept federal money and money from other public 
and private sources to accomplish in whole or in pait aay o f the purposes o f 
this chapter. A ll federal money accepted under this chapter shall be

1 § 2 ch 124 SLA 1975; am §§2, 3 ch 147 SLA 1978; am § < 6 ch 6 S LA 1984 (codified 
at AS 14.08.151 (Lexis 2000)). The relevant language was adapted into subsection (b) in 
1978.

4 § 4 A - C c h  123 SLA 1949; m 
2000)). The relevant language 
revisions in 1968 recognizing th t. 
o f the State.

tn § 1 ch 14 SLA 1968 (codified at AS 02.15.020 (Lexis 
was adopted into subsection (c) in 1949, w ith slight 
t the Territorial Cornm issior had become a department
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by the department upon t ie  terms and conditions 
States.5

The more recently enacted is AS 14.08.151.' In Subsection (b) o f this 
statute, the legislature authorized RSB’ s a means by which to obtain title to some state 
property. Subsection (b) provides as follows:

(b) A  regional school board may, by resolution, request, and the 
commissioner o f the depirtment having responsibility shall convey, title to 
land and build ings used in relation to regional educational attendance area 
schools. I f  the state holds less than fee title to the land, the commissioner o f 
the department having responsibility shall convey The entire interest o f the
state in the land to the reg onal school board.

S ta tu to ry Cons truc tion

“ Interpretation o f a statute begins w ith an exam ination o f its language 
construed in lig h t o f its purpose.’* Even i f  a statute appears clear on its face, it is 
interpreted in the context o f the lcgislam re’s purpose. The Alaska Supreme Court 
recently repeated its hold ing th a t'“ [ i]n ascertaining the legislature 's intent, we are obliged 
to avoid constru ing a statute in a way that leads to a gla ring ly absurd result.” '

A laska statutes in apparent con flic t must be read together in the context o f 
legislative intent. I f  possible, thelstatutes should be harmonized. I f  the statutes cannot be 
reasonably harmonized in light o f statutory intent, the earlier statute may be held to have 
been repealed by im plica tion .’ However in this case, i f  the earlier statute is im plied ly 
repealed, there w il l be direct and| adverse consequences to the State’ s ab ility to maintain 
Federally funded rural airports.

W h ile the Alaska Legislature clearly intendec to generally allow RSB’s the 
option o f greater autonomy and control o f their facilities tliro tg h the acquisition o f title,

1 See, footnote 4.

1 See, footnote 3.
|

? Beck v. State o f  Alaska, 837 P.3d 105, 116-17 (Alaska 19 92).

' Sherbahn v. Kerkove, 987 P.2cj 195, 201 (A laska 1999) ^quoting Underwater Constr., 
Inc. v. Shirley, 884 P.2d 150, 155 n.21 (Alaska 1994) (quoting Shavian v. Holiday 
Constr. Co. 435 P.2d 16, 19 (Alaska 1967))).

* E.g., Progressive Insurance Coj v. Simmons, 953 P.2d 510, i 16 (A laska 1998).
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hat the legislature intended to do so at the cost o f federal 
al funding, and a degraded airport system.

In this case, the earlier statute, AS 02.15.020(c), enables the Department o f 
Transportation to apply for, acc jpt, and u tilize F A A grants fo r state airport facilities. AS 
14.08.151(b) cannot be read to dpply to airport land w ithou t im p ly ing that the Legislature 
intended to at least partia lly rep ;al AS 2.15.020(c)’s mandate that the state accept federal 
funds and be bound by the conditions thereon. I t is un like ly that the Legislature intended 
to repeal this statute and subject! the State to federal enforcement. N o r is it like ly that the 
Legislature intended to endangef either current or future grant funding. Tlie partia l rqreal 
necessary o f AS 02.15.020(c) in favor o f AS 14.08.151(b) to a llow RSB ’s the righ t to 
claim title to airport property (discussed below) is an illog ica l and absurd result, unlike ly 
to have been intended by the Legislature. To avoid the illcg ica l and unintended result, 
AS 14.08.151(b) should not be rta d to apply to airport land.10

The Alaska Supreme Court, in its on ly interpretation o f AS 14.08.151(b), 
has suggested a method o f construing this statute wh ich w ill a llow it to be harmonized 
w ith AS 02.15.020(c) and the state’s need to control public airports, maintain federal 
funding e lig ib ility and honor it^ federal commitments. State v. Bering Strait Regional 
Attendance Area, 658 P,2d 784 (A laska 1983). In Bering the court held that AS 
14.08.151(b) is inapplicable to property which the RSB shared w ith another user. This 
opin ion rests on the court’s reliictance to create a shared tide interest w ithout specific 
legisla tive directive.

In Bering, the Nome C ity School D is tric t occupied a State-owned building 
which it p rim a rily used for the fTome H igh School. It sublet an unused portion o f die 
fa c ility to the Bering Strait Regional Educational Attendance Area School D istric t 
(hereinafter “ Bering"). Both entities requested title unde:- AS 14.08.151(b). The State 
chose to transfer title to the Nome C ity School D istric t. Bering appealed and the matter 
eventually rose to the Alaska Supreme Court. The court was troubled by the shared use 
o f the same property' and was reluctant to either read AS 14.03.151(b) to require a partial 
conveyance, or to impose a novel and complex condom inium -type relationship upon 
Nome .C ity School D istric t and Bering in the absence o f specific statutory authority. The 
court held:

,  I
In effect, this w ill result in the creation o f a condom inium public fac ility .

10 The bu lk o f the controversy w ijh its attendant potential fo r litiga tion could be resolved 
i f  the Alaska Legislature would ruv is it the issue and cla rify ts ntcntions.
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jlems w ith this interpretat on.

First, it is a departure from the literal langi ag ; o f the statute. The 
statute refers to buildings, not portions o f buildings . . . .

j
Second, a condom inium public fac ility woulc be an innovation in 

this state. Creation o f a condom inium is legally complex, requiring detailed 
legal documents specifying, among other thiugs, the -csponsibilities o f the 
various owners. Wc believe that i f  condom inium ownership had been 
intended by the legislature in enacting AS 14.08.151(b) the statute would 
have expressly so provided and would have furnished some guidance as to 
the div is ion o f responsibilities among the owners.

We thus hold that that the superior court ir rc d  in interpreting AS 
14.08.151(b) to require ft partia l conveyance o f the complex to Bering 
Strait.

Bering, 658 P 2d at 786 (footnotes omitted) "

Specifica lly, the Bering court refused to create a condom in ium interest 
when two parties shared a building. I f  applied to airport land, AS 14.08.151(b) would 
bifurcate airport land title by e ffec tive ly subdivid ing the airport and subjecting it to 
potentia lly con flic ting uses and hostile management otjec lives. This result is not 
consistent w ith the hold ing in Bering. It is like ly that the A laska Supreme Court would 
extend Bering to include airport land i f  g i\c n the opportuniiy.

A irpo rt land must by its nature be committed p rim a rily to aviation purposes 
and uses, The Department, as sponsor, must maintain an in id ia s ib le  fee m land to which 
the FA A requires a fee interest, fn/ra at 7.

While secondary non-aviation uses can be supported in some 
circumstances, they are necessarily subordinate to the prim ary purpose o f aviation. In the 
case o f an RSB usage on airport land, there is a double occupancy even rnorc complex 
than that which the Bering court refused to split. In die framework o f Bering, AS

" The Alaska Legislature has not moved to alter the stan te in response to the Alaska
Supreme Court's 1983 interpretation. Talaitcon v. State, 711 A 2 d 764, 768 (Nev. 1986)
(fa ilure o f legislature to amend statute after jud ic ia l interpre ation o f legislative intent
inferred ratifica tion o f jud ic ia l acoon) cited in Todd v. State, 184 P.2d 668, 680 (Alaska 
App. 1994).
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14.08.151(b) should not be inte 
thus creating a condom in ium -lik

ipretcd to allow the b ifu rcation o f title to an active airport, 
c interest.

Pragmatically, AS 
the context o f Bering. Bering

14.08.151(b) can be harmonized w ith AS 02.15.020(c) in 
suggests that before an RSB may obtain title pursuant to

AS 14.08.151(b), the RSB usage must be exclusive to a \o id a bifurcated title. Because 
the airport land is subject firs t io the requirements o f t'ansportation and safe aviation 
usage, the RSB ’s occupation o f]a irport land is not exclusive, and thus under Bering, not 
subject to fee title transfer pursuant to AS 14.08.151(b).

j
Federal G ra n t Requ irem ents

i
The F A A l! maintains nn interest in av ia ton safety, e ffic ien t and non­

d iscrim inator}' airport management in support o f the national transportation system, and 
the fiscal responsibility and se lfjsu ffic iency o f giant-suppcrtod airports. It furthers these 
interests through both direct regulation and grant conditions.11 The FAA is specifica lly 
authorized by federal statute to attached conditions to F.AA grants."

The State o f Alaskp, acting as a sponsor under federal law , makes extensive 
use o f federal grant funding for. airport construction and improvement. Pursuant to the 
Spending Clause o f the federal constitu tion11 (hereinafter “ Spending Clause” ), the federal 
government can and does impose enforceable grant conditian* on the recipients o f federal

15 “ The FAA is responsible fo r tlie adm inistration and management o f the Federal A irpo rt 
grant-in-aid program under the A irp o rt and A irw ay Development Act o f 1970, as 
amended, 49 U.S.C. §§ 1701 et seq. (superseded by the A irpo rt and A irw ay Improvemei. 
A c t o f 1982, 49 U.S.C. §§ 2201 et seq.)." U.S. v. County oj Westchester, 571 F. Supp. 
786, 789 (S .D .N .Y . 1983) (citatjons omitted). The 1970 A r t was further amended in 
1994 and 1996.

n A recent Tenth C ircu it Court; o f Appeals decision noted, “ indeed, it is ‘d ifficu lt to 
visualize a more comprehensiv<* scheme o f combined regulation, subsidization, and 
operational partic ipation than that which congTess has provided in the fie ld o f aviation.’ " 
Arapahoe County 7 S i 'r w r  iuth v . r j , , ;  . 242 F.3d 1213, 1220 ( 1 0 *  C ir. 2001) 
(quoting New England Legal found, v. Massachusetts f o r  A nh., $83 F.2d 157, 172-'?3 
(1 st Cir. 1989)).

“  49 U.S.C. § 47108(a) (West 19p7).

11 U.S. Const, art. I, see. 8, cl. 1.
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now AS 2.15.020 in 1940 allowed the Te rrito ry and later 
funding requirements, and therefore enjoy the benefit o f

funds.11 The adoption o f what i 
the State to bind itse lf to federa 
federal grants.

As a condition o f acceptance, the State is required both by this statute and 
federal case law to expend federal grant funds only in stric t accordance w ith federal terms 
and conditions. The FAA has a-number o f title requirements fo r airports receiving grants.

C on flic ts w ith Specific Federal T it le  Requ irem ents

The prim ary transportation function o f tlie a irport is degraded i f  airport
property is not subject to direct airport management and co iitro l. The FAA requires the
Department to issue and ce rtify '7 assurances that as the sponsoring agency it has a 
“ satisfactory property’ interest” in the airport to obtain these necessary federal grants." 
Grant assurances are incorporated into the grant contract. The Seventh C ircu it Court o f 
Appeals has noted that discretion to determine what consrir.ites a "satisfactory property

14 E.g., South Dakota v. Dole, 4S3 U.S. 203 (1987); Pennlutrsi State Sch. and Hasp. v.
llalderman, 451 U.S. 1, 17 (1981); U.S. v. Miami University 91 F. Supp. 2d 1132, 1142
(S.D. Ohio 2000). Tlie Miami court observed:

Federal grants authorized,by CongTcss create b ind ing contracts between the 
United States and the recipient, and the United States has the authority to
fix the terms and conditions upon which federal iunds w ill be disbursed.
Accord ing ly, acceptance p f a federal grant to which cc nditions are attached 
"creates an obligation to perform the conditions on tlie part o f the 
recip ient."

Miami University, 91 F. Supp.2d at 1142 (quoting in pa it U.S. v. Frazer, 297 F. Supp. 
319, 322 (M .D . A la 1968)) (footnotes and citations omitted).

]

" A person who know ing ly and w ith intent to defraud makes a false statement on a 
certification required to obtain ajfederal airport development grant is subject to crim inal 
penalties inc lud ing fines and imprisonment o f up to live vc irs . 49 U.S.C. § 47126<3) 
(West 1997).

" 49 U.S.C. § 47107(c) (West 1J997); 14 C.F.R. § i52 .103 (a l(4 )(ii) (2001); 14 C.F.R, §
152.3 (2001) (“ Satisfactory property interest”  and "Sponsor" defined); 14 C.F.R. § 
151.26(d) (2001) (“ land” defined in the context o f the sponsor’ s application, which must 
identify property as either currently or anticipated to be subjoM to a satisfactory propeity 
interest).
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ederal regulations specifica lly provide that land identified 
ch is (or is to be) held in fee must be:

free and clear o f any . 1 . other encumbrance that, m tlie opinion o f the 
[F A A ] wou ld create an jundue risk that it m ight deprive the sponsor o f 
possession or control, interfere w ith its use fo r pub lic a irport purposes, or 
make it impossible for 
covenants in the applicati

A  title interest tha

the sponsor to carry out the agreements and 
pn . . . . M

is essentially a statu torily defeasible11 fee created by AS 
14.08.151(b) can certa in ly "deprive the sponsor o f possession.”  The significance o f the

'* Aircraft Owners and Pilots Ass'n v. Hinson, 102 F.3d 1421, 1424, 1426 n.2 &  n.3 (71*1 
C ir. 1996). The Hinson court considered claims that FAA gr:mt assurances were violated 
when a sponsor, the C ity o f Chicago, lost its lease on land underlying an airport >/hen the 
lessor, a park district, declined! to lenew the lease after its expiration. The State o f 
Illino is , as an intervenor, arguecj that the federal grant requirements required the C ity to 
obtain the airport (through condemnation or otherwise I t o protect the grant-funded 
improvements and to continue jto operate the airport. The court held that the grant 
provisions fo r this particu la r airport included a specific requirement fo r reimbursemem in 
the event the lease was lost. The jFAA had contemplated the poss ib ility o f .ost title in this 
ind iv idua l case and provided a contractual option othtT han specific performance. 
Therefore, the court reasoned, the FAA had acted reasonably and w ith in its discretion in 
choosing not to seek to force the city to acquire and maintain he airport. W hile the court 
recognized the F A A ’ s power to enforce title assurances, it refused to second guess the 
F A A ’s enforcement discretion. ;Thc Hinson court specifica lly noted that had the FAA 
wanted to force the sponsor defendan. to maintain its title iuteiest, it could well have done 
so by o rig ina lly imposing the grant provisions it had employed at nearby M idway Field. 
Id.

,tt 14 C.F.R. § 151.25(c)(1) (2001).

"Defeasib le”  is defined as:
!

Subject to be defeated, aniiulle*., revoked, or undone upon the happening o f 
a future event o r the performance o f a condition subsequent, or by a 
conditional lim ita tion . Anl estate which is not absolute, i.e., one which is 
determ inable or subject to.an executory lim ita tion or condition subsequent.
Usually spoken o f estates and interests in land. For instance, a mortgagee's 
estate is defeasible (liable to be defeated) by the mortgagor's equity o f 
redemption.
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defeasance w il l vary w ith the location o f the RSB’ s fac ilities on the airport and the F A A ’s 
corresponding w illingness, or unwillingness, to declare tine property to be excess.12 
However, the F A A ’s requirement fo r stable, predictable title is man ifestly incompatible 
w ith a sta tu torily created defeasible fee which is not under the sponsor’ s control.

Excess property in it ia lly purchased or developed w ith an FA A grant may be 
sold *af!c r approval) at fa ir market value and die FAA reimbursed proportionate ly,a The 
FA A  may demand reimbursem nit o f its proportion o f f i l l  fa ir market value i f  title is 
transferred below market, as wo aid be the case w ith a transfer to an RSB which occupies 
land wh ich the F A A  agrees is excess.24 Likew ise, any alterations to a grant-aided 
a irpo rt’s layout plan must be approved by the FAA .y A n unapproved alteration may 
cause the F A A  to require the E epartment, at state expense, to restore the airport to its

moving the airport f a c i l i t i e s A n  "a irpo rt layout plan”  
le a irport’s boundaries, location o f aviation and non­

p rio r u tility , even i f  this require:
o f t;includes the iden tifica tion 

aviation uses, and delineation o fih e sponsor’s title.37

B lack ’ s Law' D ictiona ry available in Wesilaw (2001).

a In Betties, fo r instance, the fac ility in question is over tht “ bu ild ing restriction line .” 
Defeasance in that case w il l be a serious matter, poten tia lly im plica ting airport safety 
issues as w e ll as more general management and fiscal control.

31 49 U.S.C. § 47107(c) (West 1997).

!
33 49 U.S.C. § 47107(a)(16) (West 1997).

34 Id.
Tt 14 C.F.R. § 151.5(a) (2001) re ins:

(a) A irp o rt layout plan. A \ used in this part, "airport layout plan" means the 
basic plan fo r the layout o Ian elig ib le airport that shows, as a m in im um -
(1) The present boundaries o f the airport and o f the offs ite areas that Idie
sponsor owns or contro lt for airport purposes, and o f the ir proposed 
additions;
(2) The location and nature o f ert'sting and proposed airport fac ilities (such 
as runways, taxi ways, aprons, term inal buildings, lunyars, and roads) and 
o f the ir proposed modifications and extensions; and
(3) The location o f existin 
existing improvements.

g and proposed non-avia io n areas, and o f their
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A  loss o f title to airport property which is subject to grant assurances 
w ithout compensation and w ithout F A A concurrence, may breach title assurances. Such 
a breach could cause the FAA , at its discretion, to demand reimbursement, to demand that 
the alteration or loss be ameliorated at the sponsor’s expense, to refuse further funding, 
and to take direct legal action against a state in federal court."'

C O NC LUS IO N

There being no indication o f legislative intent to compel the Stale o f Alaska 
to breach FA A  grant agreement^ in vio la tion o f AS 2.15.020(c), the best interpretation o f 
AS 14.08.151 lim its its application to non-airport lands, fhs Legislatu ie could not have 
reasonably intended to repeal AS 2.15.020(c) by implication and thus endanger federal 
funding o f airports, potentia lly subject the State to significant federal enforcement, and 
actually discourage the Department from allow ing RSBs access to appropriate property 
when it is otherwise in the best 
is our opin ion that AS 14.08.15!
RSB o f the State’s interest in a State airport.

interest o f the State and die f.irport to do so. Therefore it 
(b) should not be interpreted to require conveyance to an

u 49 U.S.C. j 47111(f) (West 1997). The Inspector General o f the FAA has investigated 
other FAA Regions and critic ized them harshly fo r failure to insure strict compliance w ith 
grant couditions. The FAA has successfully sued sponsors f or specific performance ind 
withheld grant bind ing when confronted w ith breochcd [.rant couditions. For instance, 
when a New Yo rk airport attempted (by statute) to close at tigh t in violation o f a giant 
requirement, the FAA obtained an in junction to force the airport to remain oocn in the 
evening. U.S. v. Westchester County, 571 F. Supp. 786 (S.D .N .Y , 1983). The FAA also 
law fu lly refused to re -cc rtify the same airport fo r commercial a ircra ft until the breach was 
corrected. New York v. F A A ,\l\2 F.2d 806, 809 (2« ‘ l C ir. 1983). When the San 
Francisco A irp o rt vio lated »ts grant assurances w ith respce. to non-discrim ination, the 
FAA law fu lly rejected its ' rant applications during the years o f non-compliance. City and 
Count}'of San Francisco v. FAA, 942 F.2d 1391 (9th Cir. 1991), cm . Denied, 503 U.S. 
983 (1992). A  Colorado airport recently had a sim ila r experii u l c . Arapahoe, 242 F.3d at 
1220.
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D E P A R T M E N T  O F  T R A N S P O R T A T IO N  

A N D  P U B L I C  F A C I L I T I E S
OFFICE OF THE COMMISSIONER

F R A N K  H. M URKOW SKI, G O VERNO R

3132 CHANNEL DRIVE 
JUNEAU. ALASKA 99801-7898

TEXT: (907)465-3652
FAX: (907)5868365
PHONE: (907)465-390)

March 24,2005

The Honorable Con Bunde 
Chair, Senate Labor &  Commerce 
Alaska State Legislature 
Slate Capitol, Room 506 
Juneau. Alaska 99801 -1182

Dear Senator Bunde:

Senate B ill 142, as proposed, w ill clarify the intent ol existing statute regarding land title 
conveyance in order to prevent airport properties from being transferred to regional school 
boards. By rectify ing this disparity, SB 142 would exclude airport properties and in-boundary 
airport perimeters from being transferred to regional school districts applying for title 
conveyance.

AS 14.08.151(b) reads as follows: .-1 regional school board may. hv resolution, request, and the 
commissioner oj the department having responsibility shod convey, title to land and buildings 
used in relation to regional educational attendance area schools. If the state holds less than fee 
title to the land, the commissioner o f the department having responsibility shall convey the entire 
interest of the slate in the land to the regional school hoard.

An example o f the confusion caused by current statute can be cited as when the Yukon-Koyukuk 
Regional School Board made an administrative claim for school property on the Betties Airport 
in 2001. 'flie  school in Betties, constructed in the 1970’s, is very close to the active runway, and 
is, iii fact, partia lly in front o f the building restriction line (BRL). A BRL lim its construction o f 
improvements near a runway for safety purposes. The school is actually located in an area 
identified by DOT&PF and the FAA as being needed lor future aviation purposes.

DOT&PF obtained an Attorney General's Opinion, copy enclosed, when it received the claim for 
title Tom the Y -K Regional School Board. Said opinion, dated 12/11/01. concluded that there was 
no indication o f legislative intent to compel the State o f Alaska to breach FAA grant agreements in 
vio lation o f AS 02 .15.020(c). The opinion further stated: “ . . .AS 14.08.151(b) should not be 
interpreted to require conveyance to an RSB o f the State’s interest in a Stale a irport." Our 
estimate o f sta ff time devoted to this task, as wed as to the AG ’ s involvement, is approximately 
250 hours. 1 he costs for s ta ff time and the AG ’ t opinion is approximately $17,500.

A 13401 tv i tin  w i n ,  nut))  ••//»« v/ i/ i n*i ,/ i ‘.i l  tlh , / i / jh m  , i ' i  m m / m <
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The d ifficu lty encountered in 2001 is not exclusive. In 1986 the Aleutian Region School D istrict 
requested conveyance o f the existing school site at the Cold Bay Airport. Eight years later, in 
1994. the Lake and Peninsula School District requested conveyance o f tuc school site at Iliamna 
A irport. In both cases, DOT&PF required the assistance o f the Attorney General’ s Office to 
deny the RSBs' requests for title.

DOT&PF has been working w ith the legislature to resolve the conflic t between these statutes 
since 1987. Passage o f this legislation would so lid ify the ability o f the department to protect the 
integrity and safety o f the State’ s 258 rural airport properties as well as maintain, operate, 
expand and manage airports according to FAA guidelines and federal grant requirements.

I urge your prompt and favorable action on this measure.

S incerely,

M ike Barton 
Comm issioner

Enclosure
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R E A A s  w h e r e  A i r p o r t / D O T  n e e d s  m a y  o v e r l a p :

.  I n  N o r t h e r n  R e g i o n  there are schools or school-owned buildings 
on the following airports:

A n v i k ,  B e t t i e s ,  G a l e n a ,  N o a t a k ,  P i l o t  S t a t i o n  a n d  

U n a l a k l e e t

. I n  C e n t r a l  R e g i o n  schools or school outbuildings may be on the
following airports:
i \ n i a k ,  C o l d  B a y ,  I l i a m n a ,  L i m e  V i l l a g e  a n d  W i l l o w

a ta  p ro v id e d  b y : 
ante la  A . L e w is , SR/WA
ta te w id e  C h ie f ,  A v ia t io n  L e a n in g  and A i r p o r t  Land D eve lopm en t 

A la s k a  DQT&PI'
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N O RTH W ESTARCTIC  BO RO UG H  S C H O O L DISTRICT , ,
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SB 142 REGIONAL SCHOOL BD LAND/BLDG OWNERSHIP
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A L A S K A  S T A T E  L E G I S L A T U R E

Official Business

Senator Ralph Seekins, Vice-Chair 
Senator Ben Stevens 
Senator K im  Elton

Se n a t e  R e s o u r c e s  C o m m it t e e
Senator Tom Wagoner, Chair
State Capitol, Room *127 
Juneau, AK 99801-1182 
Phone: (907) 465-4907 Fax: (907)465-4779

Senator Fred Dyson 
Senator Bert Stednian 
Senator Gretchen Guess

S pon so r S ta tem e n t 
SB 1 4 4 -E M IS S IO N  C O N TR O L P R O G R AM  PERM ITS /R EG S

A s part o f G ove rno r M u rk o w s k i’ s pe rm it re fo rm  in it ia t iv e , the 2 3 rd A laska 
Leg is la tu re passed C SH B 160 (F in ) in 2003. T h is law  stream lined A la ska 's a ir 
p e rm itt in g  b y m ak ing the State 's a ir pe rm it ru les m ir ro r federa l requ irem ents.

H ow eve r, in  adop ting the regu la tions to im p lem en t the new statu te , the 
Depa rtm en t o f E n v iro nm en ta l Conse rva tion (D E C ) found severa l places where the 
sta tu te did no t meet federa l requ irem en ts . I f  unaddressed, these de fic ienc ies 
w o u ld  p reven t federa l app rova l o f A la s k a ’ s p e rm it p rogram s, and cou ld jeopa rd ize 
State p rim a c y fo r these programs.

T h is b ill makes techn ica l changes to address ce rta in sp e c ific de fic ienc ie s and to 
ensure con tin ued State p rim acy in a ir p e rm itt in g . It adopts federa l d e fin it io n s to 
ensure the S ta te ’s program is cons is ten t w ith  federa l law . and repeals de fin it io n s 
no t needed in statu te . Fo r needed term s tha t are not de fined in statu te , the b il l 
d irec ts the departm en t to de fine them in regu la tio n cons is ten t w ith  federa l law .

One change proposed by the b il l is needed to ensure a so lven t program . The a ir 
p e rm it p rog ram  is funded en tire ly by user fees. T h is b il l w ou ld a llo w  DEC to 
revoke a pe rm it when the fees are not paid .

SS SB 14 t S(Kls) 4-11*05
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S ign ing w ith recommendations I’rintcd Last Name
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Date of Committee Action:.

The FINANCE Committee considered: CSSB 144(RES)

CS FOR SENATE BILL NO. 144(RES) EMISSION CONTROL PROGRAM PERMITS/REGS

"An Act relating to regulations, definitions, and permits under the emission control permit program; and 
providing for an effective date."

Recommends it be replaced with [ ] HCS or [ ] CS for____________________________________(_________ )
For Senate Bills with new title: [ J Technical Tide [ ] New Tide: IICR________ [ ] Same Title f ] New Title

[ ] attach amendments
[ ] add new referral to ____________ Committee
[ ] Letter o f Intent___________Committee

(11)
Date Referred to Committee: April 28, 2005 FURTHER REFERRALS:



FISCAL NOTE
S T A T E  O F  A L A S K A
2005 L E G I S L A T I V E  S E S S I O N

Revision Dale/Time (Note if correction):__________
Title  E m i s s i o n  C o n t ro l  P r o g r a m  P e r m i t s / R e g s

Fiscal Note Number:
Bill Version:
(S) Publish Date:

D e p t .  A ffec ted :  
"RDU

C o m p o n e n t

1
C S S B  1 4 4 ( R E S )

3 / 2 2 / 0 5

E n v i r o n m e n t a l  C o n s e r v a t i o n

S p o n s o r
R e q u e s t e r

S e n a t e  R e s o u r c e s
S e n a t e  R e s o u r c e s

Expenditures/Revenues

C o m p o n e n t  No. 

( T h o u s a n d s  o f  D o l l a r s )

2061

Air Q u a l i ty
Air Q u a l i ty

N o te :  A m o u n t s  d o  n o t  i n c l u d e  in f la tion  u n i e s s  o t h e r w i s e  n o t e d  b e lo w .

O P E R A T I N G  E X P E N D I T U R E S FY 2 0 0 6 F Y  2 0 0 7 FY 2.008 F Y  2 0 0 9 FY 2 0 1 0 FY 2 0 1 1

P e r s o n a l  S e r v i c e s 0 . 0 0 .0 0 .0 0 .0 0 . 0 0 . 0

T ra v e l 0 . 0 0 .0 0 0 0 .0 0 . 0 0 . 0

C o n t r a c t u a l 0 . 0 0 .0 0 .0 0 .0 0 . 0 0 .0

S u p p i i e s 0 . 0 o.c 0 .0 0 .0 0 . 0 0 .0

E q u ip m e n t 0 . 0 0 . 0 0 .0 0 .0 0 . 0 0 . 0

L a n d  & S t r u c t u r e s 0 . 0 oc 0 .0 0 0 0 0 0 .0

G r a n t s  & C l a i m s 0 . 0 0 . 0 0 .0 0 .0 0 0 0 . 0

M i s c e l l a n e o u s 0 . 0 0 . 0 0 0 0 .0 0 0 0 . 0

T O T A L  O P E R A T I N G 0 .0 0.0 0 .0 0.0 0.0 0.0

C A P I T A L  E X P E N D I T U R E S

C H A N G E  IN R E V E N U E S  ( ) 0.0 0.0 0.0 0.0 0.0 0.0

F U N D  S O U R C E ( T h o u s a n d s  o f  D o l la r s )

1 0 0 2  F e d e r a l  R e c e i p t s 0 0 0 0 0 0 0 0 0 . 0 0 . 0

1 0 0 3  G F  M a tc h 0 . 0 0 0 0 0 0 0 0  0 0 0

1 0 0 4  G F 0 0 0 0 0 0 0 0 0 0 0 .0

1 0 0 5  G F / P r o g r a m  R e c o i p t s 0 . 0 0 0 0 0 0 0 0 . 0 0 .0

1 0 3 7  G F /M o n ta l  H e a l t h 0 . 0 0 . 0 0 0 0 .0 0 0 0 0

O t h e r  (Specify T y p e - D o  not abbrev ia te ) 0 . 0 0 .0 0 0 0 0 0 0 0 0

T O T A L 0.0 0.0 0 0 0.0 0.0 0 0

E s t i m a t e  o f  a n y  c u r r o n t  y e a r  ( F Y 2 0 0 5 )  c o s t :  0  0
M a r k  t h i s  b o x  (X) If f u n d i n g  f o r  t h i s  bill i s  i n c l u d e d  In t h e  G o v e r n o r ’s  F Y  2 0 0 C  b u d g e t  p r o p o s a l :

P O S I T I O N S

F u lF t im o 0 0 0 0 0 0

P a r t - t i m e 0 0 0 0 0 0

T e m p o r a r y o' 0 0 0 0 c

A N A L Y S IS :  (Atta&\ a scpa'ato pogo ilnocasay)

This bill will not hove a financial impact on the Air Permits Program. The cost la administer Ihe program 
remains unchanged

P r e p a r e d  b y  J o h n  K u t o r b a c h .  Air P e r m i t s  Proqtom M a n a g e r  P h o n o  (907)465-5103
D iv .s ion  Air Q u a l i ty  __________________  D a t o / T ime 3/1BQ5 11 00 AM

A p p r o v e d  b y  K u r t  F r o d r i k s s o n ,  A c t in g  C o m m i s s i o n e r _____________________________  D a t e  3f1fl/2QQS_______
A g e n c y  E n v i r o n m e n t a l  C o n s e r v a t i o n _________________________________________

i sir. i»« cub Pago 1 of 1



A L A S K A  S T A T E  L E G I S L A T U R E

Official Business

S e n a t e  R e s o u r c e s  C o m m it t e e
Senator Tom Wagoner, Chair
State Capitol, Room 427 
Juneau, AK 99801-1182 
Phone: (907)465-4907 Fax: (907) 465-4779

Senato: Ralph Seekins, Vice-Chair 
Senator Ben Stevens 
Senator K im  Elton

Senator Fred Dyson 
Senator Bert Stcdmnn 
Senator Gretchen Guess

Sectional Analysis
SB 144 - EMISSION CONTROL PROGRAM PERMI fS/REGS

Sectional Analysis of SB 144 (relating to regulations, definitions, and 
permits under the emission control permit program)

SB 144 makes technical changes to the state air permits program needed 
for consistency with federal requirements. The bill also expands the 
department's authority to ensure payment of program fees.

Sec. 1. The first section of tlie bill better defines who needs a Clean Air 
Act Title V operating permit by using federal terminology. In AS 
46.14.130(b)(1 )&(2), the federal term “major source" is added and use of 
the term "stationary source" changed to more closely track the terminology 
used by CAA Title V to describe categories needing permits. Together 
with adoption of the federal definition of “major source" in section 2, these 
changes ensure that the state program will meet the minimum federal 
requirements needed for program approval by EPA. The current state 
program omits certain groups of stationary sources required to have a Title 
V permit under federal law.

See. 2. The second section adopts the federal definition of "major source" 
contained in CAA section 501 for purposes of AS 46.14.130. This change 
ensures that the state’s operating permit program applies to all categories 
of sources enumerated under Title V of the CAA.

Sec. 3. Section three adds a new subsection AS 46 .14.140(a)(15) 
directing DEC to use applicable definitions of the CAA or EPA 
implementing regulations when adopting air emission permit program 
regulations. This is a continuation of the department's effort to have our 
state air permit programs mirror their federal counterparts.



f

S B  144 Sec t iona l  A n a ly s i s  Page  Two

Sec. 4. Section four authorizes DEC to revoke a permit if necessary to 
secure payment of program fees or penalties awarded by the court for 
violations of state law. Currently AS 46.14.255(b) gives DEC leverage to 
stop work on permit applications or to refuse to issue a permit or permit 
change. However under tne new minor permit program some permits will 
be continuous and, unless the permittee needs a permit modification, the 
statute as currently written cannot be used to compel payment after the 
permit is issued. Similarly, with the standard operating permit term of five 
years, there may be significant periods of time during which the department 
is not working on a permit renewal or other permit change for a yive.i 
permittee. The addition of permit revocation authority will enhance the 
department's ability to obtain payment in those circumstances.

See. 5. Section five corrects the phrase “major stationary source" to read 
"major source" in AS 46.14.255(a) and makes other stylistic changes.

Sec. 6. Section six amends the definition of “emissions unit" to enable the 
department to use either of two federal definitions of the term as the 
context requires. The federal construction and operating permit programs 
use different definitions of the term for these respective permit programs. 
This amendment enables the state permit programs to more closely mirror 
the federal counterparts.

Sec. 7. Section seven substitutes a CAA definition for the term "stationary 
source" in lieu of EPA’s regulatory definition for the Title I permit program. 
The CAA and EPA's implementing regulations use different definitions of 
the term “stationary source" depending upon the CAA program.

Sec. 8. Section eight repeals the statutory definition of the term 
"modification." The term "modification” has various definitions in the CAA 
and EPA implementing regulations. Adopting the applicable definition by 
regulation is less cumberson*e and better enables the department to 
promulgate regulations mirroring the federal programs.

Sec. 9. Provides for an effective date of July 1. 2005.

SA SH i-4-l SlRlsi 4-11-05
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FRANK H. UURK0WSK1, GOVERNOR

5 5 5  C o rd o v a  S tree t

DEPT. O F ENVIRO NM ENTAL CONSERVATION  
DIVISION OF AIR QUALITY
D ir e c t o r ’s O f f ic e

A n c h o ra g e ,  A K  9 9 5 0 J -2617 
R H O N E :  (9 0 7 )  269-7634
F A X :  (9 0 7 )  2 69-3098
T D D / T T Y ;  ( 9 0 7 )2 6 9 -7 5 1 1  
h t tp : / /w w w .s ta tc .ak .us /dcc /

February J, 2005

RostoeG. Bicknell 
Bicknell Inc
AEDCO A ll M ix  Asphalt Plant 
PO Box 33517 
Juneau, A K  99803-3517

Re: Proposed Legislation That May Interest You

Dear Mr. Bicknell:

As you know, tlie Department of Environmental Conservation icccntly revised its air quality permitting 
rules. Some facilities that previously required a Title V operating permit w i'l now require only a minor 
source permit. Unlike the Title V permits which terminate and arc subject to renewal every five years, 
many of these minor source permits do not require renewal. Department records indicate that one or m re 
of your facilities may fall into this category.

The department is seeking a change in law to create a fee collection tool applicable to minor source 
operators. The purpose of this letter is to make you aware o f our legislative proposal and to explain the 
logic an., need for il. The new permits w ill continue to be fee-based and the department w ill continue to 
issue billings for applicable permit fees, send reminders for late fees, and review fee appeals as it has in the 
past. These collection efforts have been successful for die great majority o f fee payers. While rare, the 
department has had to refuse to work on permit renewals for a few permittees in order to encourage 
payment o f past due fees. Since the new minor permits do uot need renewal, the department believes it 
needs a means to encourage payment of any long overdue fee billings.

Wc arc seeking to have legislation introduced this session to allow the department to revoke a minor permit 
for non-payment o f fees. The legislation w ill provide protections for the permittee. Revoking u minor 
permit would only occur when all other efforts to collect undisputed fees or work out a payment schedule 
luve failed. For fees subject to dispute, i f  a fee appeal lus been submitted, tlie permit could uot Ix*. revoked 
until the dispute is resolved.

We believe this added authority benefits the vast majority of jiennittccs hy helping to ensure that all 
permittees pay their allocated share. Because the air permit functions are almost exclusively funded 
through user fees, any accumulated bad debt w ill eventually result in all other permittees paying a higher 
fee. We believe it's in everyone's best interest to avoid this situation.

I f  you have any questions about this legislation or believe this legislative proposal has serious problems, 
please call me KX1) 269-7634 or John Kutcrbach, the air permits program manager, at (907) 465 5103.

Sincerely,

Director

.-'.0013 K.ir ddSOISSlHKOO * hMV Jo JOinouta sgoc no: \ v j it :s o  co/:o :o

http://www.statc.ak.us/dcc/


MINOR GENERAL PERMITS
P ro jec t! D  Facility  N iime/l.t>cntton
113OP301 W asilln A sp hn lt P la n t
732GP30) S ilk n  A sp h a lt P lan t
021ACOOM A lask a  C om p le te  T ank  SHU
3 9 1 0 P30 I AEDCO A sp lm lt P la n t
392CP901 GP9 C ru s h e r
393GP301 Artm D rum  Mix A sp hn lt P ln n t
3 4 1OP302 AEDCO All Mix A sp h a lt P la n t
62600301 AEDCO All Mix Asphalt Plant
783OP301 SIC Paving Wylie 3140
3320P302 AESCO Madsen DM7228 Drum
794GP90I Near Island Crusher
795I3POOI D ells F la ts  C ru s h e r
479G P30I A sp h n lt P la n t
775GP902 IJrice C ru s h e r
400GP302 llu ild e ra  A sp hn lt P lnnt
212OP301 A sp h a lt P lan t
24 60  P301 AEDCO 60" D rum  P lan t
247GP301 A stec  S u p e r  S ix Pack
2 I8 G P 3 0 I CMI P la n t A24H
423G P30 I AEDCO 42" D rum  P lan
•I24CP301 CMI 2500 P ln n t
498O P30I C edn r R ap id*  A sphn lt P lan t
347GP301 Engle, itiver A sp h a lt P lan t
097GP301 S en ln n tl Pit A sp h a lt P lnn t
3 12GP301 S tn n s te r l  A sp hn lt P lnn t
B48GP901 H am ilto n  OP9 C ru s h e r
2 I9G P301  D rum  Mix A sp h a lt P lan t
597OP301 P io neer D rum  Mix A sp h a lt P lan t
II000P901 V nltlr*  C ru s h e r
412G P30I CMI UVM-250
H32GP90I W rnngeU  A irpo rt Q u a rry  C tu s h e i
338GP301 K n ik  A sp h a lt P lnn t
6 1 IO P902  S ew a rd  C r u s h e r
I7COP301 X55I CMI I lo t P lan t
7760P301 NuVuk A sphn lt P lnn t
3C6UP301 Fail h a n k s  A sp lu itt P lan t
59601301 AESCO MADSEN DM Asphalt Plnnt
G 160P30I CMI A sp lm lt P lnn t
799GP901 QSA.0 C ru sh e r  P a lm er
8 0 IO P3 0 I ASTKC D rum  Mix A sp h a lt P la n t
346G P30I AEDCO A sp h a lt P lan t
357G P30 I S tn n s te r l  3000 A sp h a lt H a tch  P lan t
358GP301 S ra n s te e l TM50
788G P90J K eren  C ru s t ie r  K e trh ik a n
0 15GP301 llo e ln g  A sp lm lt P lan t A nelio rage
704GP40I Soil H ea ted in tin n  U nit
•I010P301 Movable Facility
X150 Trxorti Arphatt Plant
792GP40I TPtl T echno lo g ie s SHU O d d  Hnv
I7M JIM 0 I C e tl t ta l P av ing  P iia lu v la  Hot P lan t

Reapon.sitile P a tty  
AAA Valley G ravel 
A ggregate C on s tru c tio n  Inn  
A laska C om p le te  Tank 
A laska  H ond liu ilders 
A lask a  R oadb u ild e rs  
A laska  R oadb u ild e rs  
B icknell Inc 
liiekn e ll Ine 
B icknell Inc
H rechnn  E n te rp r is e s  Inc
H rc ch nn  E n te rp r is e s  Inc
B re c h an  E n te rp r is e s  Inc
B rice In co rp o ra ted
B riee In co rpo ra ted
B u ild e rs  S e rv ices Inc
COLAKKA Inc
COLAKKA Inc
COLASKA Inc
COLASKA Inc
C O IA SK A Inc
COLASKA Inc
COLASKA Inc
E m u ls io n  P ro d u c ts
E xc lu sive  Im ndscnp lng  f t  P aving Inc
II f t  II C o n d u c to rs
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P ru h s  C o ip tan tio n
S ccon  Inc
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Sena to r T om  W agoner, C h a ir
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Senator Cretchi n Guess

Sponsor Statement
SB 144 - EMISSION CONTROL PROGRAM PERMITS/REGS

As part of Governor Murkowski’s permit reform initiative, the 23'J Alaska 
Legislature passed CSMB 160 (Fin) in 2003. This law streamlined Alaska’s air 
permitting by making the State’s air permit rules mirror federal requirements.

Hovvevei, in adopting the regulations to implement the new statute, the 
Department of Environmental Conservation (DEC) found several places where the 
statute did not meet federal requirements. If unaddressed, these deficiencies 
would prevent federal approval of Alaska's permit programs, and could jeopardize 
Stale primacy for these programs.

This bill makes technical changes to address certain specific deficiencies and to 
ensure continued State primacy in air permitting. It adopts federal definitions to 
ensure the State’s program is consistent with federal law, and repeals definitions 
not needed in statute. For needed terms that are not defined in statute, the bill 
directs the department to define them in regulation consistent with federal law.

One change proposed by the bill is needed to ensure a solvent program The air 
permit program is funded entin oy user fees. This bill would allow DEC to 
revoke a permit when the fees are not paid.

SS SH 144 S(Rcs) 3-22-05
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S s c t i o n a l  A n a l y s i s

SB 144 EMISSION CONTROL PROGRAM PERMITS/REGS

S B  1 4 4  m a k e s  te c h n ic a l c h a n g e s  to  th e  s ta te  a ir  p e rm its  p ro g ra m  n e e d e d  fo r  
c o n s is te n c y  w ith  fe d e ra l re q u ire m e n ts . T h e  b ill a ls o  e x p a n d s  th e  d e p a r tm e n t 's  a u th o r ity  
to  e n s u re  p a y m e n t o f  p ro g ra m  fe e s .

S e c . 1 . T h e  f irs t s e c tio n  o f  th e  b ill b e tte r  d e f in e s  w h o  n e e d s  a C le a n  A ir  A c t  T it le  V  
o p e ra t in g  p e rm it b y  u s in g  fe d e ra l te rm in o lo g y . In A S  4 6 .1 4 .1 3 0 (b )(1  )& (2 ), th e  fe d e ra l 
te rm  "m a jo r  s o u rc e "  is a d d e d  a n d  u s e  o f  th e  te rm  "s ta t io n a ry  s o u rc e "  c h a n g e d  to  m o re  
c lo s e ly  tra c k  th e  te rm in o lo g y  u s e d  b y  C A A  T it le  V  to  d e s c r ib e  c a te g o r ie s  n e e o in g  
p e rm its . T o g e th e r  w ith  a d o p tio n  o f  th e  fe d e ra l d e f in it io n  o f m a jo r  s o u rc e "  in  s e c t io n  2, 
th e s e  c h a n g e s  e n s u re  th a t th e  s ta te  p ro g ra m  w ill m e e t th e  m in im u m  fe d e ra l 
re q u ire m e n ts  n e e d e d  fo r  p ro g ra m  a p p ro v a l b y  E P A . T h e  c u rre n t s ta te  p ro g ra m  o m its  
c e r ta in  g ro u p s  o f  s ta t io n a ry  s o u rc e s  re q u ire d  to  h a v e  a T it le  V  p e rm it u n d e r  fe d e ra l la w .

S e c . 2. T h e  s e c o n d  s e c tio n  a d o p ts  th e  fe d e ra l d e f in it io n  o f  "m a jo r  s o u rc e "  c o n ta in e d  in 
C A A  s e c t io n  501 fo r  p u rp o s e s  o f  A S  4 6 .1 4 .1 3 0 . T h is  c h a n g e  e n s u re s  th a t th e  s ta te ’s 
o p e ra t in g  p e rm it p ro g ra m  a p p lie s  to  a ll c a te g o r ie s  o f  s o u rc e s  e n u m e ra te d  u n d e r  T it le  V  
o f  th e  C A A .

S e c . 3 . S e c t io n  th re e  a d d s  a n e w  s u b s e c tio n  A S  4 6 .1 4 .1 4 0 (a ) (1 5 )  d ire c t in g  D E C  to  
u s e  a p p lic a b le  d e f in it io n s  o f  th e  C A A  o r  E P A  im p le m e n tin g  re g u la t io n s  w h e n  a d o p tin g  
a ir  e m is s io n  p e rm it p ro g ra m  re g u la tio n s . T h is  is  a  c o n t in u a t io n  o f  th e  d e p a r tm e n t ’s 
e f fo r t  to  h a v e  o u r  s ta te  a ir  p e rm it p ro g ra m s  m ir ro r  th e ir  fe d e ra l c o u n te rp a r ts .

S e c .  4 . S e c t io n  fo u r  a u th o r iz e s  D E C  to  re v o k e  a p e rm it if n e c e s s a ry  ' s e cu re  p a y m e n t 
o f p ro g ra m  fe e s  o r  p e n a lt ie s  a w a rd e d  b y  th e  c o u r t fo r  v io la t io n s  o f  s ta te  la w . C u rre n t ly  
A S  4 6 . 1 4 .2 5 5 (b ) g iv e s  D E C  le v e ra g e  to  s to p  w o rk  o n  p e rm it a p p lic a t io n s  o r  to  re fu s e  to  
is s u e  a p e rm it  o r  p e rm it  c h a n g e . H o w e v e r  u n d e r  th e  n e w  m in o r  p e rm it p ro g ra m  s o m e  
p e rm its  w ill b e  c o n t in u o u s  a n d . u n le s s  th e  p e rm it te e  n e e d s  a p e rm it m o d if ic a t io n , th e  
s ta tu te  a s  c u r re n t ly  w r it te n  c a n n o t b e  u se d  to  c o m p e l p a y m e n t a fte r th e  p e rm it is 
is s u e d . S im ila r ly ,  w ith  th e  s ta n d a rd  o p e ra t in g  p e rm it te rm  o f f iv e  y e a rs , th e re  m a y  be  
s ig n if ic a n t p e r io d s  o f  t im e  d u r in g  w h ic h  th e  d e p a r tm e n t is  n o t w o rk in g  o n  a p e rm it 
re n e w a l o r  o th e r  p e rm it c h a n g e  fo r  a  g iv e n  p e rm itte e . T h e  a d d it io n  o f  p e rm it te v o c a t io n  
a u th o r ity  v /ill e n h a n c e  th e  d e p a r tm e n t 's  a b ility  to  o b ta in  p a y m e n t in  th o s e  
c irc u m s ta n c e s .
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S e c . 5 . S e c t io n  f iv e  c o r re c ts  th e  p h ra s e  “ m a jo r  s ta t io n a ry  s o u rc e "  to  re a d  "m a jo r  
s o u rc e "  in A S  4 6 .1 4 .2 5 5 (a )  a n d  m a k e s  o th e r  s ty lis t ic  c h a n g e s .

S e c . 6 . S e c tio n  s ix  a m e n d s  th e  d e f in it io n  o f  "e m is s io n s  u n it"  to  e n a b le  th e  d e p a r tm e n t 
to  u s e  e ith e r  o f  tw o  fe d e ra l d e f in it io n s  o f  th e  te rm  a s  th e  c o n te x t re q u ire s . T h e  fe d e ra l 
c o n s tru c t io n  a n d  o p e ra t in g  p e rm it  p ro g ra m s  u s e  d if fe re n t d e f in it io n s  o f  th e  te rm  fo r  
th e s e  re s p e c t iv e  p e rm it p ro g ra m s . T h is  a m e n d m e n t e n a b le s  th e  s ta te  p e rm it  p ro g ra m s  
to  m o re  c lo s e ly  m ir ro r  th e  fe d e ra l c o u n te rp a r ts .

S e c . 7 . S e c tio n  s e v e n  s u b s t itu te s  a C A A  d e f in it io n  fo r  th e  te rm  "s ta t io n a ry  s o u rc e "  in 
lie u  o f  E P A ’s  re g u la to ry  d e f in it io n  fo r  th e  T it le  I p e rm it  p ro g ra m . T h e  C A A  a n d  E P A ’s 
im p le m e n t in g  re g u la t io n s  u s e  d if fe re n t d e f in it io n s  o f  th e  te rm  “s ta t io n a ry  s o u rc e "  
d e p e n d in g  u p o n  th e  C A A  p ro g ra m .

S e c . 8 . S e c tio n  e ig h t re p e a ls  th e  s ta tu to ry  d e f in it io n  o f  th e  te rm  "m o d if ic a t io n ."  T h e  
te rm  "m o d if ic a t io n "  h a s  v a r io u s  d e f in it io n s  in  th e  C A A  a n d  E P A  im p le m e n tin g  
re g u la tio n s . A d o p t in g  th e  a p p lic a b le  d e f in it io n  b y  re g u la tio n  is  le s s  c u m b e rs o m e  a n d  
b e tte r  e n a b le s  th e  d e p a r tm e n t to  p ro m u lg a te  re g u la t io n s  m irro r in g  th e  fe d e ra l 
p ro g ra m s .

S e c . 9 . P ro v id e s  fo r  a n  e f fe c t iv e  d a te  o f  J u ly  1, 20U 5.
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Testimony o f John Kutcrbach on SB 144 
Senate Resources Committee Hearing, M arch 21. 2005

My name is John Kutcrbach, an J I am the manager of the air permits program in the 

Department o f Environmental Conservation.

Mr. Chairman, two years ago Governor Minkowski began an effort to reform Alaska's 

air permit programs to better meet the needs of our state. The reforms were intended to 

make Alaska’s air permit programs more consistent with the underlying federal 

requirements. Consistency with federal law would allow Alaska to take advantage o f the 

flexibility afforded by changes in the federal law, and to follow the guidance and 

interpretations used elsewhere in the nation. We have completed the necessary 

regulations, and are ready to submit them for federal approval. However, we found 

several places where the statute did not quite meet federal requirements.

We need to require operating permits for groups of stationary sources. We need the 

definitions of “ emissions unit”  and "stationary source” to include both the federal 

construction permit and the federal operating permit delinhions. .And we need to ensure 

that all permittees pay their assessed fees.

Hus bill makes these technical corrections and allows the department to revoke a minor 

permit when a permittee refuses to pay their fees. The sectional analysis explains these 

corrections in detail, and I can ans wer any questions you may have. Thank you
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