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committee, Mr. Steve Allwine, representing the Alaska Auto Dealers Association, 
testified that customers sometimes bought cars that were supposed to be new, but 
in fact were used, resulting in warranty problems. The nature of the “warranty 
problems” mentioned by Mssrs. Ambrose and Allwine is not discussed in the 
legislative history anywhere.

The only other consideration in SB 105 of current model vehicles is found 
in a proposed definition of “cunrent model motor vehicle.” These vehicles were 
defined as “a motor vehicle that is the current model made by the manufacturer 
and that has been sold one or more times before the dealer proposes to sell it.” 
This definition no longer appears in the statute.

The Departments understanding of this history is that AS 08.66.015 was 
primarily aimed at stopping auto brokers from selling cars to consumers unless 
they were licensed as auto dealers. The restriction on selling new or current model 
motor vehicles was part of this effort, and was not intended to restrict legitimate 
car dealers from selling used current model motor vehicles. Instead, it appears the 
1993 legislature intended to stop auto brokers from selling used current model 
vehicles as “new” vehicles if the vehicle had in fact been sold at least once before.

Concerns raised by the AADA

Representatives of the Alaska Auto Dealers Association (“AADA”) have 
raised several concerns with die purchase and resale of used current model 
vehicles. Many of these vehicles arc obtained from Canadian auto dealers through 
“straw” purchasers and importers who immediately sell them to Alaska dealers for 
resale to the public. There is no question that auto manufacturers in the U.S. and 
Canada universally agree that its dealers arc prohibited, under existing franchise 
agreements, from selling vehicles for the purpose of export to another country. 
There is nothing illegal about these restrictions. Unfortunately, manufacturers 
have had difficulties in stopping this practice because Canadian dealers arc often 
unaware that some sales result in the immediate export of the vehicle.

Regardless o f  the method, in most circumstances there appears to be an 
illegitimate transaction somewhere in the chain o f  events that results in a low 
mileage, used current model vehicle making its way to Alaska, even though the 
actual importation may be legal.

The AADA believes this practice results in unfair competition between 
franchised dealers and used car dealers. Franchised dealers not only invest 
significant amounts of time and money in their facilities, but arc also required to
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provide training to its employees, maintain service facilities, and are responsible 
for the vehicle after it is sold. The majority of used car dealers are not burdened 
with these requirements. Regardless of the impacts on franchised auto dealers, the  
fa c t  rem a ins  th a t ex isting  law  a lready p roh io its  the  sa le  o f  u se d  cu rren t m odel 
vehicles.

Concerns Raised bv the IADA

The Alaska Independent Auto Dealers Association ("IADA”) is concerned 
about any restriction on the sale of used vehicles, regardless of whether the vehicle 
is a current model. Most IADA members express the belief that a vehicle is either 
new or used, and current model vehicles should not be treated differently. A 
vehicle is “used” once it has been title to the first purchaser and loses its MSO. 
Thus the IADA believes that used auto dealers should be allowed to sell any used 
vehicle. The problem addressed by AS 08.66.015 associated with transient 
“brokers" is not a concern for legitimate, licensed used car dealers in Alaska.

Consumer Impacts

It is unclear whether consumers would be adversely impacted if the 
Department began enforcing AS 08.66.015 to prohibit the sale of usco ;urrent 
model vehicles. These vehicles have the appearance of new vehicles with very 
low mileage when, in fact, they are used. This has significant consequences. 
Alaska’s lemon law, for example, does not apply to used vehicles. Some 
manufacturers arc not honoring warranties on vehicles originally manufactured for 
sale in Canada or another country. Nearly all odometers must be changed before 
importation, and the Department is aware that not all odometer swaps are 
performed in accordance with federal requirements.

Some auto dealers offer after-market service contracts to consumers for 
vehicles that are not covered by a manufacturer’s warranty. The viability of some 
after-market service contracts has been recently called into question. National 
Warranty Insurance Company (“NWIC") was a large Risk Retention Group 
("RRG”) that offered service contracts called “Smart Choice” contracts. Several 
Alaska used car dealers sold these contracts with used vehicles. NWIC went into 
“provisional liquidation” in 2003. Most consumers who purchased contracts from 
NWIC will not receive the benefit of the con.ract (repairs will not be paid for), and 
will not get a refund of the cost of the contract. NWIC was formed under the laws 
of the Cayman Islands, and the liquidation proceeding will be governed by 
Cayman Island law. There is some concern that consumers who purchase used
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current model vehicles with these kinds of service contracts will not understand 
the risks associated with them.

Alaska law requires that every motor vehicle dealer disclose, in writing, 
whether a motor vehicle was originally manufactured for sale in Canada or a 
foreign country, whether the warranty provisions of AS 45.45.300 - 45.45.36 (the 
lemon law) apply, and whether the vehicle is subject to the manufacturer's 
wan-anty. AS 45.25.465. These disclosures provide important information to the 
consumer, and address many of the issues surrounding the enactment of 
AS 08.66.015.

The Department has received several consumer complaints relating to the 
purchase of a used current model vehicle. Nearly all of these complaints relate to 
warranty and odometer issues. These complaints allege that franchised auto 
dealers refuse to honor warranties for used current model vehicles imported from 
Canada. One consumer complained, for example, that Chrysler refused to repair 
an odometer cluster because the cluster was replaced with an after-market cluster 
during the importation process. Most manufacturers will not perform warranty 
work on after-market parts. The “big three” American auto makers (Chrysler, 
Ford, and GM) are aware of this issue, and are taking varying steps to address this. 
These types of complaints have slowed significantly in the past six months.

The majority of other consumer complaints allege that adequate disclosures 
were not made when the vehicle was purchased. Some consumers allege they 
were not told the vehicle was imported (i.e. from Canada), or that factory 
warranties will not apply.

Recommendations

There are several approaches to resolving the issues presented by 
AS 08.66.015(a). The decision on how to resolve the concerns expressed above 
are largely policy questions to be decided by the legislature. AS 08.66.015 in its 
current form, however, should be amended or repealed. The Department 
recommends that the legislature consider one of the following.

Proposal 1: Remove the phrase “current model" from AS 08.66.015(a) and 
(b).

This proposal would remove the term "cunrent model” from AS 08.66.015 
so that a dealer could not sell a vehicle as “new" unless the vehicle has an MSO,
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but allows any dealer to sell a used vehicle of any kind, including current model 
vehicles. This proposal leaves the issue of how to deal with “undesirable” sales of 
used current model vehicles to the manufactures and its dealers.

P ro p o sa l 2: Remove the phrase “current m o d e l”  fro m  AS 08.66.015(a) and
(b) and  ad d  a definition o f  “new vehicle” to accomplish the goals o f  the 
legislature.

This option is a compromise that addresses most of tire concerns raised by 
the new and used car dealers in Alaska. The State of Washington has adopted this 
approach. This proposal removes the phrase “current model” from 
AS 08.66.015(a) and (b), then defines “new vehicle” in a way that protects 
franchised car dealers from the practices described above.

New language would then be added that defines a used vehicle. The 
Department proposes adoption of tire Washington definition, which is:

“A used vehicle is a vehicle that either (1) has been operated 
to the extent that its odometer registers 3,000 miles or more; 
or (2) titled or registered to a purchaser for a period of 90 
days or more.”

In addition, an exemption should be added for any vehicle purchased or 
leased by a bona fide retail purchaser/lessee who purchases or leases the vehicle 
for the purpose of using it rather than for resale. Washington uses the following 
language in its exemption:

“The requirements of this section will —>t apply if a bona fide 
retail purchaser/lessee sells, trades, or otherwise disposes of 
the vehicle prior to its having met these requirements. A 
“bona fide retail purchaser/lessee” is one who purchases or 
lease* a vehicle for the purpose of using it, rather than fo: the 
purpose of resale or lease.”

This option would allow the acquisition and sale of used current model 
vehicles with any number of miles so long as the vehicle was obtained from a bona 
fide retail purchascr/Iesscc as defined above. Thus, an ordinary consumer who 
purchases or leases a new vehicle for the purpose of using it could still sell the 
vehicle regardless of the mileage or title requirements, and Alaska auto dealers can 
resell it. Otherwise, a vehicle will be considered “new” (and subject to the
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requirements of AS 08.66.015(a) and (b)) and can not be sold as “used" until it has 
at least 3,000 miles on the odometer, or it has been titled for at least 3 months.

Conclusion

The Department recommends the legislature consider amendments to 
AS 08.66.015 to correct the current problems associated with the sale of used 
“current model" vehicles. Either of the two proposals set out above will 
accomplish this goal. The Department is available to assist in drafting any 
proposed amendments to the statute.

Please contact Assistant Attorney General Ed Sniffen with any questions. 
269-5200; cd sniffen@law.state.ak.us.

mailto:sniffen@law.state.ak.us
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1 A  vehicle is a ‘‘current m ode!” vehicle  i f  it is still w ith in  the same y ear  as currently  offered new 
vehicles o f  the same model. For example , a 2005 Ford F-150 pickup truck is a current model 
vehicle so long as the 2006 F -150’s arc no t  available to the public. As soon as the 2006 model 
F -1 5 0 ’s arc available, the 2005 year  is no longer the ‘‘current m o d e l"  year.
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Ivy Frye

From: Mmartensen@aol.com
Sent: Tuesday, April 26. 2005 2:23 PM
To: Sen. Lyda Green
Subject: (no subject)

Dear Senator Green,

My name is Marten Martensen, I am with the Continental Auto Group in Anchorage. Continental Auto is a new 
and used car full service auto dealership that has been in business since 1971. The Alaska Auto Dealers 
Association, myself included visited Juneau earlier this month to speak to legislatures about legislative issues 
affecting Alaskan car dealers. Unfortunately I wasn't able to meet you personally but I did meet a number of 
your colleagues. One of the issues that we are facing is SB 138. I would like to ask for your support in passing 
SB138. As it now stands we need to make changes to the existing law, we have the support of Asst. Attorney 
General Sniffen and have worked diligently to make the necessary changes.

I thank you for your consideration, if there is anything I can do for you please do not hesitate to contact me.

Sincerely,

Marten Martensen 
Continental Auto Group

4/27/2005

mailto:Mmartensen@aol.com
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4/25/05

Senator Lyda Green 

Alaska Slate Legislature 

Senate Finance Committee

Re: SB 138 MOTOR VEHICLE DEALER SALES

Dear Senator Lyda Green,

On Friday, April 22, 2005, the Labor and Commerce Committee passed and referred to your Finance 

Committee SB 138. This bill cleans up language in the existing statute that is badly needed to more 

clearly define a new motor vehicle, which is very important to out industry. As you arc aware, we are 

making a huge investment in our business with the new facility. I don’t know if you’ve been by the 

site recently, but it is really coming together. We anticipate a late July or early August opening and 

will let you know when that is so you can attend our Grand Opening. I respectfully urge your 

expedient passage of this bill through your committee. Thank you for your attention to this bill.

Sincerely,

D iana  P fe iffe r , President

Alaska Sales and Servicc-Anchorage and Wasilla
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L eg isla tive  B udget an d  A u d it C om m ittee

SPONSOR STATEMENT 
lies CSSB 139 (L&C)

An Act relating to the termination and oversight of boards, commissions, and
agency programs; extending the termination date of the Hoard of Marital and

This Legislation stems from recommendations contained in two reports by the Division 
of Legislative Audit.

First, this legislation extends the sunset date of the Board of Marital and Family Therapy 
from June 30, 2005 to June 30, 2010 per the audit recommendation contained in that 
report (page 9).

Second, HCS CSSB 139 (L&C) also incorporates recommendations contained in the 
audit of the A la ska  S u n se t Process a n d  Selec ted  Investiga tive  Issues.

This legislation changes the standard sunset period for occupational boards in AS 
08.03.020 (c) and non occupational boards in AS 44.66.010 (c) from “not to exceed four 
years" to not to exceed eight years”. Increasing the standard sunset period allows for 
better use of audit staff, committee time, and makes the sunset process less consuming for 
hoard/regulatory agencies. As Alaska's sunset process has matured, most of the sunset 
reviews arc less about eliminating board and commissions, and more about operational 
performance. Twelve states have either repealed or suspended their sunset process. The 
most common standard extension is ten years, while Alaska along with three other stales 
have maintained a standard four-year extension. Of course, the Legislature will still be 
able to set whatever time extensions it deems appropriate, regardless of this statutory

IICS CSSB 139 (L&C) also adds two criteria to statute that must be considered in the 
course of a sunset review by the auditors:

change.

• The extent to which the board, commission, or agency lias effectively attained its 
objectives and the efficiency with which it has operated.

• The extent to which the board, commission, or agency duplicates the activities of 
another governmental agency or the private sector.

Expanding the criteria will assure that auditors will measure the efficiency and 
effectiveness of boards, commissions or agencies under review.



October 2, 2003

Members of the Legislative Budget 
and Audit Committee:

In accordance with the provisions of Title 24 and Title 44 of the Alaska Statutes (sunset 
legislation), the attached report is submitted for your review.

DEPARTMENT OF COMMUNITY 
AND ECONOMIC DEVELOPMENT 

BOARD OF DISPENSING OPTICIANS 
SUNSET REVIEW

October 2,2003

Audit Control Number 
08-20022-03

This audit was conducted as required by AS 44.66.050 and under the authority of AS 24.20.271(1). 
Alaska Statute 44.66.050(c) lists criteria to be used to assess the demonstrated public need for a 
given board, commission, agency, or program subject to the sunset review process. Currently 
under AS 0S.03.010(c)(9), the Board of Dispensing Opticians is scheduled to terminate on June 30, 
2004. If the legislature takes no action to extend the termination date, the board would be allowed 
one year in which to conclude its administrative operations.

In our opinion, the termination date for the Board of Dispensing Options should not be 
extended. As discussed in the Report Conclusions section, various changes made in the 
opticianry statutes in 2002 have led to a situation that makes the board’s long-term viability 
problematic. We recommend the legislature consider a registration process for opticians, but not 
extend the termination date and allow the board to go into its one-year wrap-up period.

The sunset review was conducted in accordance with generally accepted government audit 
standards. Fieldwork procedures utilized in the course of developing this report are set out in 
the Objectives, Scope, and Methodology section.

Pat Davidson, CPA 
Legislative Auditor
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Q  BJECTJVES. SCOPE. AND METHODOLOGy

In accordance with the intent of Titles 24 and 44 of the Alaska Statutes, we have reviewed 
the activities of the Board of Dispensing Opticians (BDO) to determine if the termination 
date for the board should be extended. As required by AS 44.66.050(a), the legislative 
committee of reference shall consider this report as part of the oversight process in 
determining if BDO should be reestablished. Currently, AS 08.03.010(c)(9) specifics that 
BDO will terminate on June 30, 2004. If no action is taken by the legislature, the board will 
have one year from that date to conclude its administrative operations.

Objectives

Centra!, interrelated objectives of our report are:

'.. To determine if the termination date of the board should be extended.

2. 1 o determine if the board is op. ! ';ng in the public interest.

3. To determine if the board has exe.cised appropriate regulatory oversight of licensed 
opticians.

4. To assess and report on the board’s response to legislative concerns regarding use of, and 
alternatives to, a practical examination for licensing applicants as opticians.

5. To assess and report on actions taken in response to legislative concerns about charging 
licensees adequate licensure fees to cover the operating expenses of board.

The assessment of the operations and performance of the board was based on criteria set out
in AS 44.66.050(c). Criteria set out in this statute relate to the determination of a
demonstrated public need for the board.

Scone and Mcthodolouv

Under the direction and supervision of the Division of Legislative Audit, another auditor 
conducted the majority of this review. We followed professional standards to determine that 
the other auditor was independent and their work was competent and sufficient.

- 1 -



The major areas of our review were board proceedings, licensing, complaint investigation, 
and resolution functions. During the course of our examination we reviewed and evaluated 
the following:

• Applicable statutes and regulations.

• Compliance with statutes and regulations related to the licensing of Dispensing 
Opticians and the registration of optician apprentices.

• Files and documentation related to individuals licensed as dispensing opticians and 
dispensing optician apprentices.

• Files and documentation related to individuals who applied for licensure as a 
dispensing optician.

• Minutes of board meetings, budget documents, and annual reports related to, or 
issued by, BDO.

• Annual reports issued by the board.

• Complaints filed with the Division of Occupational Licensing.

Additionally, we conducted interviews with Division of Occupational Licensing staff, a 
program manager with the U.S. Department of Labor, and members of the board, including 
the current board chair.
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Q KGANIZATION AND FUNCTJOJvJ

Alaska Statute 08.71.010 establishes the Board of Dispensing Opticians (BDO). The board 
consists of five members, specified in statute to be made up of four licensed opticians and one 
public member appointed by the governor.

The board regulates the practice of Opticianry.
BDO sets the minimum standards to practice in b q a h i > ornisi'i ssiNno p t i c i a n s

Alaska by: (As o f June 30, 2003)

, n  • . .. • J am esD . Ro thm eye r ,O p t ic ian ,C ha ir1. Registering dispensing optician apprentices. • '
I .arry E. Harper, Optician

2. Licensing opticians through examination
or credentials. " Dnvid G Ma,,hew*’ °»’"c,i,n

Roberta (Bobble) Rawcllffc, Public Member
3. Establishing, amending, or eliminating

regulations that affect the standards of cimiy s. ridd, Optician

professional opticianry practice.

4. Taking disciplinary actions in accordance u itli the Administrative Procedures Act when a 
person has violated dispensing opticians' statutes or regulations.

Licensed dispensing opticians, from a commercial perspective, are somewhat uniquely 
situated. The optician provides services that also can be provided by two other licensed 
professionals -  optometrists and ophthalmologists (the latter being a licensed physician 
specializing in care of the eyes). State law specifies the rights, privileges, and obligations of 
dispensing opticians are designed not to "limit or restrict a licensed  p hysic ian  or optom etrist 
from  the p rac tices  enum era ted"  in the dispensing optician statutes. Additionally, statute 
provides that "each licensed  physic ian  and  optom  trist has a ll the rights a n d  privileges  
which m ay accrue  under /s ta tu te / to a D ispensing O ptician licensed  /u n d er  sta le  law/, "

Opticians provide services to the public that also can be provided by individuals associated 
and supervised by optometrists and ophthalmologists. Some opticians work independently 
while othois are affiliated with optometrists or ophthalmologists.

Department of Community and Economic I)evdojnncnf (PLED). Division of Occupational 
Licensing (OccLic)

The Department of Community and Economic Development iDCHP), Division of 
Occupational Licensing (OccLic), provides administrative and investigative assistance to the 
Board of Dispensing Opticians. I his includes budgetary services and functions 'such as: 
collecting fees, maintaining files, receiving and issuing application forms, anti publishing 
notice of examinations and meetings.



Alaska Statute OS.01.065 mandates DCED. with the concurrence of the board, to adopt 
regulations establishing the amount and manner of payment for application fees, examination 
fees, license fees, registration fees, permit fees, investigation fees, and all other fees as 
appropriate for the occupations covered by the statute.

Alaska Statute 08.01.087 empowers OccLic with the authority to act on its own initiative or 
in response to a complaint. The division may:

1. Conduct an investigation if it appears a person is engaged in, or is about to engage in, a 
prohibited professional practice.

2. Bring an action in superior court to enjoin the act.

3. Examine the books and records of an individual.

4. Issue subpoenas for the attendance of witnesses and records.



p EPORT CONCLUSION g

In 2002 the legislature extended the termination date of the Board of Dispensing Opticians 
(BDO) for only two years to June 30,2004. This reflected the legislature’s concern regarding 
various aspects of the board’s operations and enabling statutes. These concerns were set out 
in botli the 2002 legislation extending the termination date of the board and a letter of intent 
from the House Labor and Commerce Committee. We incorporated these issues into the 
scope of this sunset review and present conclusions regarding how the board responded to 
these specific legislative concerns.

As discussed in the box below, the legislature was concerned about the board not setting fees 
high enough to cover operating costs. Additionally, the legislature wanted BDO to research 
and report on options for conducting a practical examination for licensure as a dispensing 
optician.

Practical examination eliminated

A BDO subcommittee researched and 
analyzed alternatives for the practical 
examination. In addition to revising the state 
practical exam to make it more objective, the 
subcommittee reviewed other alternatives 
including the purchase of exam and grading 
services from a private sector contractor.

Eventually, consideration of these alternatives 
was abandoned. BDO essentially decided to 
acquiesce to the legislature’s decision when it 
repealed the requirement of applicants to pass 
a practical examination for optician licensure. 
This action was taken as part of the 2002 
sunset extension legislation. No final report 
was completed for submission to the Chair of 
the House Labor and Commerce Committee 
or the Legislative Auditor -  as was required in 
the original letter of intent.

In place of the state practical exam, 
dispensing optician candidates now must pass, 
with a score acceptable to the board, the 
National Contact Lens Examiners (to dispense 
contacts) and the National Opticianry 
Competency exam (to dispense spectacles).

Legislature Concerned about Fees, 
Costs, and Examination 

Requirements

Section I o f  C h a p te r  58, SL.A 2002  set out 
the  fo llow ing  legislative f indings and  intent:

a. T he  legis la ture finds that the B oa rd  o f  
D ispensing  O ptic ians  has not collected  
sufficient fees to co v e r  its costs  and 
m ay  not have  been  com p ly in g  properly  
with  A S  0S .01.065(c).

b. It is the  intent o f  .lie legisla ture that 
du r ing  the next rev iew  o f  the board  
u n d e r  A S  44 .66 .050 ,  an ana lysis  and  
determ ina tion  be  m ade about the extent 
to w h ich  the bo .ud  is com p ly in g  with 
A S 08 .01 .065 (c)  and  what factors, i f  
any , h a m p e r  the b o a rd ’s abili ty  to  covet 
its cos ts  with  fee collections.

A letter o f  intent issued by  the H ouse  Labor 
C o m m erce  C om m ittee  and  a t tached  to the 
leg is la tion  specif ied  the:

Board a) Disponsing Opticians 
rosoarch tho options for conducting 
a practical examination tor licensuro 
as a disponsing optician. ...



Despite lame fee increases, BDO is currently, and nrospcctively w ill remain, in deficit

The board has been in a deficit position since FY 98. As reflected by the schedule on page 18 
of this report, at the end of FY 03 the cumulative deficit was over $22,000.'

In recent years, relatively large increases in costs identified as “contractual” have had a 
significant impact to the continuing deficit. Most recently in FY03, BDO spent over S3,800 
for one-time examination fees to the National Academy of Opticianry and the Contact Lens 
Society of America. In the same fiscal year, the board spent almost S3,000 on advertising and 
printing services which were primarily due to changes made in the regulations. Significant 
changes of this sort typify the unpredictable nature of contractual costs thus making fee 
setting difficult.

The department and board took action to reduce the cumulative deficit by increasing biennial 
licensing fees for both dispensing opticians and optician apprentices." For the renewal period 
starting July 2003, fees for dispensing opticians and optician apprentices increased by S210 
(55%) and SI50 (300%), respectively. The FY 03 license renewal fees for opticians were 
$590, up from the previous level of $380. Prospcctively, at this time BDO is facing renewal 
fees ranging from $800-$ 1,000 for the upcoming renewal cycle in June 2005 to eliminate the 
deficit and cover annual board operating costs.

Optimistically assuming that revenues for the next two years remain the same, and 
expenditures are reduced by 20%, BDO will still be facing a substantial continuing deficit at 
the end of the next biennial renewal period (2005). Given this conservative projection the 
Division of Occupational Licensing (OccLic). in conjunction with BDO, will need to 
increase fees to come into compliance with AS 08.01.065(c). For further discussion of this 
concern, see Recommendation No. 2.

Rcuislration and reliance on national examination mnv he a viable liccnsinu alternative

Under AS 44.66.050(d)(4) part of a sunset review is to provide "an assessm ent o f  a lternative  
met/iecls o f achieving  the  p u rp o ses  o f  the program . " In the prior audit we considered the

1 Since licenses .ire renewed every two years, revenues generated by renewal tees alternate between high and low 
years. In license renewal years, the board docs cover its operating costs, although the cumulative deficit continues. 
In the low revenue, non-renewal, years the costs are such that the deficit grows, h io t  to the collection of  biennial 
licensing renewal fees in FY 03. the board's cumulative deficit was $38,700.

' I he cumulative deficit decreased by approximately S ib ,300 from FY 0.3 to FY 03.



merits of regulating opticians through a registration process and placing primary reliance on 
the successful completion of national!}' recognized examinations to ensure competency.3

Most states do not “regulate” or license opticians at all. According to the Opticians 
Association of America, only 22 states license dispensing opticians.-’ Texas has a voluntary 
registration program -  which allows the individual to advertise as a “registered optician” if 
they have met certain established criteria related to competency.5 Such an approach may be a 
viable alternative for Alaska.

Under this approach an individual could advertise as being a registered optician, once they 
provided proof to OccLic that they had met the necessary testing and continuing education 
requirements. Presumably, such designation would have some commercial advantages, 
assuring consumers the practitioner had met an established standard of competency.

Changing over to a registration, rather than licensing, process would not necessarily result in 
the disappearance of the optician profession and its related services. The scope of practice for 
opticians, to a large extent if not completely, falls within the purview and scope of 
optometrist and ophthalmologist professions/’ Given such circumstances, jurisdictions in 
which opticians are not licensed or registered st, have opticians working -  often in 
conjunction with licensed optometrists.

Termination date for the board should not he extended

BDO is serving a public purpose by promoting the competent and safe practice of opticianry. 
The board does this by: establishing standards for licensed professionals; monitoring the 
manner in which they practice; and, has carried out these responsibilities in a satisfactory 
manner. A licensed optician provides enhanced quality control in the dispensing of 
spectacles and contact lenses. Having an individual with the training to evaluate the

The American Board o f  Opticianry (AliO) and the National Contact Lens Examiners are national, nonprofit 
organizations which conduct voluntary certification programs for dispensing opticians. The examination given by 
ABO measures the basic knowledge required to dispense eyeglasses safely and effectively. While there arc no 
prerequisites to take the examination, the ABO comments that candidates with two to three years o f  full-time, board- 
based, hands-on experience, or with formal optical schooling, are more successful in passing the examination.

* Information from the internet website maintained by the Opticians Association of  America is at: 
htt iv^www.i aa.ore navbai/do.i.imciiibcis'Nliccnsc iiulcx.hlm (September 13, 2003)

An individual is allowed to register as an optician upon demonstrating they have seven classroom hours of 
recognized training prior to submitting a registration application and they had taken and passed, either or 
both, o f  the ABO examination or the National Contact Lens Examiners examination. See:
tillp: www nlli stale 1\ us liens nlc optician hinir-'reqiuremenls (September 13, 2003)

This situation is explicitly recognized in slate law at AS 08,71.230(1) which slates no part ol the optician licensing 

.lattitc is to he construed as limiting or restricting "  / l i i  ensed physic ian  n r  op tom etris t from  the practices  
enum erated h i  /th e  o p tic ia n ry  statutes/, and each licensed physic ian  and  op tom etris t hasr a l l  the rig h ts  and  
p riv ileges  which m ay accrue under (the statutes/ la  dispensing optic ians.,.
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prescription ofienscs -  either eyeglasses or contact lens -  and assisting in the proper fitting 
is a valuable, though not essential, service to the public.

As reflected in both the Auditor Comments and Findings and Recommendations sections of 
this report, the future operational viability of the board is questionable. In the long term, the 
number of new applicants seeking licensure as opticians may be reduced significantly due to 
creation of the optician assistant designation. Combined with fiscal instability involving 
operating costs, the long-term viability of the board is problematic. Given these concerns, we 
recommend the legislature not extend the termination date for the board.

In our view, the public can be adequately protected by competition in the marketplace, 
ongoing supervision of assistants, or professional standards already established for practicing 
opticians and ophthalmologists.

By not passing any extension legislation, BDO would go into a wrap-up phase. In the one- 
year wrap-up period, we recommend that the hoard formally recognize the U.S. Department 
of Labor (USDOL) apprentice program in regulation -  as a means for individuals to continue 
training to be opticians -  under the supervision of practicing opticians.

Additionally, during this wrap-up period, the legislature may want to consider putting a 
registration system in place. Such a process would allow individuals who have passed one or 
both of the national licensing examinations to show proof and obtain an “endorsement” from 
the State of Alaska -  allowing them to advertise as a registered optician. The statute could 
require the optician to renew their registration every two years by showing proof they have 
obtained a required amount of continuing professional education.



/y  ID IT O R ’S COMMENT O

In 2002 the legislature, in the process of extending the termination date of BDO, made a 
small but important change to the opticianry statutes. The legislature created a statutory 
designation of optician assistant, in addition to the paraprafessional optician apprentice that 
was already recognized in law.

Previously, eyewear .salespersons, termed stylists, had to reuister as an apprentice

The number of individuals registered as optician apprentices have always been very 
disproportionate to the number of apprentices who eventually sought licensure as opticians. 
In recent years, there have been almost 200 registered apprentices on record at the Division 
of Occupational Licensing (OccLic); but, each year only four or five, at most, would apply to 
take the optician licensing examination.

This situation developed from the statutory requirement that all nonlicensed personnel, 
involved in fitting eyevcar in optical shops, had to be registered as an optician’s apprentice. 
This registration was required whether the customer sales representative, or as they are often 
referred to as “stylists,” worked for an optician, optometrist, ophthalmologist, or a large 
nationally-affiliated chain store. As a result, individuals who had little or no interest in 
becoming a licensed optician had to register as an apprentice.7

Key distinction between apprentices and assistants involve standards of supervision

BDO wattled to be sure apprentices were supervised appropriately. The general intent of this 
public policy was apprentices would someday be licensed opticians and it was important they 
be appropriately supervised by whatever professional was responsible for providing the 
oversight. Accordingly, BDO adopted specific requirement about supervision, requiring the 
professional involved:

( ! )  he physica lly  p resen t at the sam e site  as the apprentice  a t least once p e r  day  and  not 
he absent fo r  m ore than two hours while the appren tice  is perform ing  dispensing  
optician tasks;

I lit' statutory designation of  an optician assistant has li.u! an immediate impact on the number o f  individuals 
registering as a dispensing optician apprentice. In FY 0(1 tlitoiigh I V 02, the number of* individuals registering as 
apprentices averaged 35 each year. In FY 03 the number " f  individuals registering as an apprentice decreased to 
eleven (I I I .  The decrease oFregistered apprentices is substantial, hul the financial impact will be minimal because 
o f  higher apprentice registration Ices.

* Sec regu lations at 12 A A C  30.125.
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(2) fre q u e n tly  observe  and  review  perfo rm ance  o f  a ssigned  tasks; and,

(3) ensure correct perform ance  o f  a ssigned  tasks.

These requirements, especially the regulation requiring the supervising professional to be 
physically present on the premises for a specific period of time, are much more restrictive 
than the standards applicable to the new optician assistant designation.

Under the 2002 amendments to the opticianry statutes, assistants must be supervised to the 
extent necessary to provide "needed direction, control, consultation, instruction, evaluation  
a nd  p erso n a l inspection  o f  the w ork p e r fo r m e d f  This statutory language gives the 
supervising professional much more discretion in the supervision of assistants than they have 
under BDO regulations for apprentices.

Relaxed supervision standards mav lead to less demand for opticians, devaluing licensure

Most licensed opticians in Alaska arc employed by, or are a contractor with, other eye care 
professionals -  optometrists and ophthalmologists. A current board member has estimated 
that as many as S0% of opticians work for, or in conjunction with, these other two eye care 
professionals. One reason that many of these opticians are employed in such settings is this 
arrangement allows an optometrist or ophthalmologist to meet supervision requirements for 
apprentices in the selling and fitting of eyeglasses and contact lenses.

Under the new state law, an optometrist or ophthalmologist can employ and designate stylists 
and customer service representatives as assistants while reasonably asserting they provide the 
necessary "direction, control, consultation, instruction ... ” over the phone, by e-mail, or with 
intermittent face-to-face contact. Such an arrangement eliminates the need to he physically 
present or to rely on another qualified supervising professional such as an optician. As a 
result, optometrists and ophthalmologists have less incentive to hire or contract with an 
optician.

I .ess demand aiu1 hiuh licensinu fees mav lead to many oivicinns online mil of licensure

The creation of the optician assistant designation will likely serve to undercut the need for 
apprentices and, m the long run, may substantially reduce the number of people seeking to be 
licensed as a dispensing optician. The reduced supervision standards for assistants, coupled 
with the prospect of continued large increases in licensing fees, may lead to a situation where 
currently-licensed opticians no longer see the value of remaining licensed. Additionally, in 
the long term, such disincentives would further discourage interested individuals from 
enrolling in apprentice programs -  further reducing the prospective number of individuals 
seeking licensure

t hese supers ision standards arc set nut in stale law at AS OS.71.2*40(4).
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Optician license devaluation seems to have little adverse effect on public health and welfare

Given the scenario previously discussed, our overarching concern is what impact, if any, 
does the opticianry statute changes have on the health, safety, and welfare of the public. 
Based on the number and type of complaints often made 10 OccLic, there is no obvious direct 
impact. We reviewed investigative casc-file summaries for both the Board of Dispensing 
Opticians and the Board of Optometric Examiners for FY 02 and FY 03. There is no 
evidence showing that a minimally-supervised assistant’s services as being inferior to those 
services provided by licensed opticians or registered apprentices.

The harm that unlicensed opticians can potentially cause the public does not appear to 
warrant state licensure. The presence of licensed opticians and well-supervised apprentices 
can save the public from loss of time, money, and general aggravation involved with making 
return visits to a prescribing professional to remedy improperly fitted glasses. However, the 
avoidance of these costs, discomforts, and hassles docs not necessarily warrant state 
licensure and oversight.
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p iNPINGS AND RECOMMENDATION^

If the legislature decides to extend the termination date for the Board of Dispensing 
Opticians (BDO), we believe it is important for the board to take the following two actions.

Recommendation No. 1

The board should develop and propose leaislation to clarify statutes related to the various aspects 
of dispensing optician licensing.

When the 2002 legislature extensively revised the opticianry statutes, theie w<: e a few sections 
in the new statute that left inconsistent or vague requirements in place. We sui t BDO review 
these various sections of the statute. From this review, the board should develop proposed 
legislation to amend or delete these sections to better reflect current practices, regulations, and 
achieve the intended policy objectives. Specifically, we recommend review and revisions 
involving:

1. The amount of apprentice training hours necessary for licensure should be clarified. 
Currently, AS OS.71.110(a)(2)(A) states an individual must complete "at least 1,800 hours 
o f  training as an apprentice... " in order to qualify to receive a license from the board. In 
regulation, BDO specifies10 the individual complete a board-approved course, accumu ite 
1,800 hours of training, and pass the necessary examinations to be licensed in dispensing 
spectacles.

The regulations also state that in order for an individual to be licensed to dispense contact 
lenses they must complete an additional 1,800 hours and pass the relevant national 
examination. State law makes no distinction related to these endorsements. Under a plain 
reading of state law, an individual can be licensed as a dispensing optician with no 
reference to any limitation on what they can dispense and with 1,800 hours of apprentice 
training. This is not consistent with state regulation that requires 3,600 hours for full 
endorsement.

1 his discrepancy could lead to a situation where an individual, who met other licensing 
requirements including successful completion of required national examinations, can claim 
Midorscments to dispense both contact lenses and spectacles after just 1,800 horn's of 
apprentice training. The board could be open to legal action if it tried to enforce its 
regulatory requirements on such an individual. Since the change in the law, no one 
applying for licensure has challenged the board regarding this discrepancy.

As we recommended in the prior sunset review, the board, in conjunction with the 
legislature, reevaluated the reasonableness of the amount of apprenticeship training

iii(S ee  re g u la t io n s  a l  12 A A C  2(1,075.
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nccessaiy for licensure and significantly reduced the amount o f  apprentice training time 
required. Compared to the previous apprentice training requirement o f  6,001) hours that the 
board had in place prior to FY 03 and the apprenticeship periods found in other 
jurisdictions, we agree the 3,600 hour requirement for both endorsements is a reasonable 
requirement.

The wording o f  the current statute does not clearly specify that 1,800 hours are required for 
each license endorsement. This leads to situations where the statute and the regulation are 
not congmcntly matched. The board should adopt language to clarify the apprenticeship 
training requirement, especially as it relates to the minimum number o f  training hours 
necessary for each type o f  endorsement.

Modification o f  apprentice registration requirements at AS 08.71.160. The creation of the 
optician assistant has had a significant impact on the opticianry profession. The impetus 
behind the change was to reduce the number o f  registered apprentices and associated board 
costs. The optician assistant position helped to accomplish those goals by segregating 
individuals who previously registered because it was a job requirement from those seeking 
professional licensure. The anticipated results from the statutory changes were evidenced by 
the immediate decrease in numbers o f  registered apprentices (66%) and a reduction o f  
associated board costs, albeit slight. However, the continuing, apprentice registration 
requirements result in unnecessary administrative duties and costs to the board. This is 
especially hue in light o f  the development o f  the U.S. Department o f  Labor (USDOL) 
optician apprenticeship program.

Since the 2002 legislative changes to the opticianry' statutes, the hoard, in conjunction with 
USDOL officials, has developed and implemented a dispensing optician apprentice 
program. USDOL administers the program; the Opticians Association o f  Alaska is the 
sponsor. The program was designed specifically to meet Alaska’s dispensing optician 
statutory and regulatory requirements. There are many advantages' o f  the apprentice 
program including specific training guidance for individuals seeking licensure as a 
dispensing optician, better prepared optician candidates, and for employers, access to 
federal grants to help offset the cost o f  tlv: apprentice. Currently, individuals must 
register with the state; however, USDOL registration and participation in the 
apprenticeship program is optional.

The board should modify the apprentice registration statute by adding a requirement in 
the opticianry regulations that apprentices register with USDOL and complete the 
optician apprenticeship program. Implementation o f  such changes will eliminate till 
administrative Unties and costs to the hoard relating to apprentice registration. The 
USDOL program has been designed to meet the state’s statutory and regulatory 
requirements. Additionally, the structure o f  the newly-designed apprentice program will 
facilitate a better prepared and more competent dispensing optician candidate. It should 
be a requirement that apprentices register with and participate in the USDOL program 
and the state requirement for apprentices to register should be eliminated.



3. Recognition, in statute, o f  a process to license indie'duals from other jurisdictions. 
Currently, an individual from another jurisdiction with licensing requirement experience 
that is less than Alaska requires, can oniy obtain licensure by participating in the state’s 
apprenticeship process. This puts an undue burden on qualified individuals, new to the state, 
who worked in the profession for sevcnil years.

BDO has suggested that if  individuals pass the American Board o f  Opticianry (ABO) 
master-level examination, the board would be willing to license these individuals to practice 
in Alaska. This testing is appropriate for individuals who possess dispensing optician 
experience gained in another jurisdiction that has licensing requirements less stringent than 
those required in Alaska.

Since more than half o f  the states do not license opticians, many individuals practicing in 
these states are often permitted to call themselves opticians by virtue o f  passing a national 
licensing examination. Because these individuals would not easily qualify for licensure in 
Alaska under the current statute, this represents a significant barrier for entry into the 
profession. Allowing these individuals to be licensed, by virtue o f  successfully completing 
the ABO advanced exam, BDO can make the profession more accessible while ensuring the 
individual possesses the nccessaiy competence to practice.

Recommendation No. 2

The Division o f  Occupational Licensing (OccLic). in conjunction with the board, should 
increase optician’s licensing fees to eliminate the cumulative deficit.

As discussed in the report conclusions section o f  this report, it is clear another increase in 
opticianry licensing ices is necessary to eliminate the cumulative deficit and meet annual 
operating costs o f  the board. Licenses are renewed every two years; therefore, the revenue 
generated in the renewal year must be sufficient to fund most o f  the board’s costs for the 
nonrenewal or subsequent year. The recent increase in licensing renewal fees for dispensing 
opticians and optician’s apprentices appears to be sufficient to cover the board’s costs for the 
two-year period. Depending on the amount o f  revenue collected in the nonrencwal year, the 
increase licensing fee may also reduce a small portion o f  the board’s continuing deficit.

BDO members object to some o f  the charges made to the board by Department o f  Law 
(DOL). In recent years DOL charged BDO with litigation costs it incurred relating to a 
national contact lenses distribution case. BDO reports DOL pursued this matter unilaterally, 
with 110 direction or request from the board. Although these charges to the hoard may have 
been services not approved by the board, they do not contribute significantly to the 
cumulative deficit." The major contributing factor to the deficit is board costs have exceeded 
license renewal fees without BDO instituting necessary fee adjustments to cover costs. As a 
result, the deficit has continued to grow for several years.

11 In F Y  00 and F Y  01, there were no charges from die Department o f l aw. In IT  02 and F Y  03, legal costs were 
approximately $5,500 and SI ,100, respectively.
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Without further increases to the renewal licensing fee for dispensing opticians, the 
cumulative deficit will remain and the board will likely meet annual operating costs -  only.

Alaska Statute 08.01.065(c) requires fees for an occupation be set to approximate the 
regulatory costs for the occupation. We recommend that the board and OccLic review the 
regulatory costs and licensing fees to ensure that BDO licensing fees are sufficient eliminate 
the cumulative deficit and to meet annual operating costs.



A^NALVSIS O F  PU B LIC  NKEJ Q

The following analyses o f  board activities relate to the public need factors defined in 
AS 44.66.050(c). These analyses are not intended to be comprehensive, but address those 
areas we were able to cover within the scope o f  our review.

The extent to which the board, commission, or program has operated in the public interest.

The Board o f  Dispensing Opticians (BDO), by implementation o f  prior audit 
recommendations, has operated in the public interest. The current BDO is responsive to 
outside suggestions and is conscientious o f  its fiduciary responsibilities. Further, BDO, in 
conjunction with USDOL, has developed and implemented an optician apprenticeship 
program. As discussed in Recommendation No. 1 we encourage the board to mandate 
adoption o f  the USDOL apprenticeship program to replace the current state apprentice 
registration process.

The extent to which the operation o f  the hoard, commission, or agency program has been 
impeded or enhanced by existing statutes, procedures, and practices that it has adopted, 
and any other matter, including budgetary, resource, and personnel matters.

Most o f  BD O ’s revenue is from certification, licensing, and renewal fees. Renewals are 
conducted on a biennial basis. This creates a two-year cycle in board revenues, with BDO 
receiving most o f  its revenues during the renewal period. We reviewed the internal records 
maintained by the OccLic for revenues and expenditures associated with BDO. We did not 
audit this information, but present it below forgencial information purposes.

Alaska Statute 08.01.065(c) requires "...that the total amount of fees collected for an 
occupation approximately equals the actual regulatory costs for the occupation. ” As the 
schedule on the next page reflects, the board was running a substantial deficit at the end o f  
FY 03. As discussed in Recommendation No. 2, the Division o f  Occupational Licensing 
should increase fees substantially to bring BDO into compliance with state law.



St ate o f  A laska 
Board o f  Dispensing O ptic ians 

Schedule of License Revenues and  Board E xpend itu res  
FY ' ‘0 - FY 03 
(U naudited)

FY 03 FY 02 FY 01 FY 00

Revenue S 46,500 S 17,300 S 32.700 S 11,800

Direct Expenses
Personal Services 13,900 19,200 14,200 16,500
Travel 1,300 2,600 3,400 4,800
Contractual 9,300 8,900 2,900 2,300
Supplies 200 - 100 -

Equipment - - - -

Total Expenses 24.700 30.700 2.0,600 23,600

Indirect Expense 5,500 3,800 4,900 5,000

Total Expenses 30,200 34.500 25,500 28,600

Annual Surplus (Deficit) 16,300 (17,200) 7,200 (16,800)

Beginning Cumulative 
Surplus (Deficit) (38,700) (21,500) (28,700) (11,900)

Unallocated Administrative
Indirect Revenue - - - -

Ending Cumulative Sutplus
(Deficit) S (22,400) S (38.700) S (21.500) S (28.700)

The extent to which the hoard, commission, or agency has encouraged interested persons 
to report to it concerning the effect o f  its regulations and decisions on the effectiveness o f  
service, economy o f  service, and availability o f  service that it has provided.

All o f  B D O ’s board meetings had time available for public comment.



The extent to which the board, commission, or agency has recommended statutory changes 
that are generally o f  benefit to the public interest.

IiDO, while not necessarily endorsing the statutory changes made by the 2002 legislature, 
did work constructively with legislative staff to develop changes in state law related to the 
opticianry profession.

The extent to which the hoard, commission, or agency has encouraged public participation 
in the making o f  its regulations and decisions.

The location, date, and time o f  upcoming meetings and exams were advertised in Alaskan 
newspapers, as well as on the Board o f  Dispensing Opticians’ web page with adequate time 
for interested individuals to attend or to submit written comment for review. The board’s 
meeting agenda sets aside suitable time for the board to receive public comment. Minutes 
from the meetings o f  the board reflect public participation at various meetings.

The efficiency with which public inquiries or complaints regarding the activities o f  the 
board, commission, or agency filed  with it. with the department to which a board or 
commission is administratively assigned, or with the office o f  victims’ rights or the office 
o f  the ombudsman have been processed and resolved.

During the 48-month period from July I. 1999 through June 30. 2003, OccLic opened eight 
investigative cases related to individuals certified by the board. None o f  the cases involved 
complaints made by clients or individuals from the general public. Six o f  the complaints 
were opened by OccLic as a result o f  a site visit, shop inspection. One o f  the complaints was 
made by an optometrist. Only one complaint appears to have originated from a member o f  
the general public. Five o f  the complaints involved unlicensed practice by dispensing 
opticians, three o f  which were optician apprentices.

O f  the seven cases closed as o f  the date o f  our review, two resulted in licensure action 
involving Memorandums o f  Agreement. O f  the remaining cases, one was closed finding no 
violation, three were closed with warnings issued by BDO, and one by compliance. The one 
case not closed, as o f  the date o f  our review, is still being actively investigated even though it 
was opened in May 2001.

We have reviewed the nature and extent o f  complaints filed involving dispensing opticians. 
In our view OccLic. in conjunction with the BDO, has proceeded in a manner consistent with 
the potential threat the complaints posed to the public welfare.

There were no complaints filed with the Office ol the Ombudsman or the Office o f  Victims’ 
Rights for the period under review.



The ex ten t to w h ich  a hoa rd  o r com m iss ion tha t re gu la te s en try  in to  an occupation  o r 
p ro fe ss io n  h a s p re sen ted  q u a lif ie d  app lican ts to se rve  the  p u b lic .

The table below summarizes licensing activity lor the prior four fiscal years, listing the 
number o f  new licenses issued each year for each license type, as well as the total number o f  
current certificates. The number o f  individuals registering as dispensing opticians has 
remained stable, while the number o f  apprentice registrants has decreased significantly as a 
result o f  Chapter 58 SLA 2002 (see discussion in both Auditor Comments and Report 
Conclusions section o f  this report).

New Licenses Issued Total C u rre n t  
Licensees/ 

RegistrantsFY
00

FY
01

FY
02

FY
03

Dispensing Optician 2 3 3 4 107
Apprentice 40 32 34 11 191

Once an individual registers as an apprentice, they remain registered with OccLic 
indefinitely; there is no renewal requirement for the apprentice license. Apprentices arc 
required to file any supervisory changes and submit the appropriate fee.

The extent to which state personnel practices, including affirmative action requirements, 
have been complied with by the hoard, commission, or agency to its own activities and the 
area o f  activity or interest.

We did not find any evidence that BDO was not complying with state personnel practices, 
including affirmative action in qualifying applicants. In no instances has the board denied an 
applicant a license based on personal attributes.

The extent to which statutory, regulatory, budgeting, or other changes are necessary to 
enable the agency, board, or commission to better serve the interest o f  the public and to 
comply with the factors enumerated in A S  J4.66.050.

As discussed in Recommendation No. I. legislation is needed to clarify various aspects of the 
opticianry statutes. Changes needing to be addressed:

I. The discrepancy between statute and regulation suggests that applicants may become 
licensed opticians with only 1,800 hours o f  registered practical experience. For an 
individual to he licensed as a dispensing optician with an endorsement to dispense both 
eyeglasses and contact lenses, they would need 3,f>00 hours o f  experience. Currently, this 
distinction is not made clear in state law.



The need for apprentices to continue registering with the Division o f  Occupational 
Licensing. With the creation o f  the optician assistant classification and establishment o f  
an apprenticeship program administered by USDOL, the need for individuals to formally 
register as apprentices with the Division o f  Occupational Licensing is no longer 
necessary. Rather, as a condition for being licensed as a dispensing optician the statute 
should be modified to require applicants to complete a board-recognized apprenticeship 
program. Further, opticianry regulations should be developed requiring apprentices to 
register with USDOL and complete the optician apprenticeship program.

The need to recognize in statute a procedure available for individuals, who practiced as a 
dispensing optician in other states with licensing requirements less stringent than Alaska, 
to be licensed as dispensing opticians through the successful completion o f  a national 
“masters” examination.

As discussed in Recommendation No. 2, fees should again be increased to come into 
compliance with state law.
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November 17, 2003

Pal Davidson, Legislative Auditor 
Division o f  Legislative Audit 
PO Box 113300 
Juneau, AK 99811-3300

Re: BOARD OF DISPENSING OPTICIANS -  PRELIMINARY AUDIT

Dear Ms. Davidson:

Thank you for the opportunity to comment on your preliminary audit report o f  the Board 
o f  Dispensing Opticians.

The department concurs with the findings in your report. Specifically, we share your 
concerns with viability of the board and support the recommendation that the board not 
be extended.

The department recommends the legislature amend the law to provide for mandatory 
registration o f  Dispensing Opticians, through a registration program administered by the 
department. We recommend the registration be for the Dispensing Optician level only 
and that apprentices not be registered,

F I N D I N G S  A N D  R E C O M M E N D A T I O N S

If the legislature decides to extend the termination date for the Board of Dispensing 
Opticians (BDO), we believe it is im portant for the board to take the following 
actions.

R e c o m m e n d a t io n  N o . I

T h e  b o a rd  s h o u ld  d e v e lo p  a n d  p ro p o s e  le g is la t io n  to  c la r i f y  s ta tu te s  re la te d  to  th e  

v a r io u s  as p e c ts  o f  d is p e n s in g  o p tic ia n s .

I'hc department concurs with the concerns raised in items 1-3 referenced under this 
recommendation. If the legislature decides to extend the termination o f  the board, the 
Board should be requested to assist with developing and proposing conceptual language



Recommendation No. 2
The Division of Occupational Licensini’ (OccLic). in conjunction with the board, 
should increase optician’s licensing fees to eliminate the cumulative deficit.

The department recently increased the Dispensing Optician biennial license fee from 
$380 to $590. Although we concur that the board needs to be self-sufficient, we are 
concerned that as the fees continue to increase fewer licensees will chose to renew, thus 
creating a larger deficit. Licensing programs that show a significant deficit have been 
allowed to recoup the deficit over two biennial periods; this approach has provided 
incremental increase in fees and gives the profession time to rcd .ee its operating costs 
where applicable. The department has attempted to apply this process consistently to all 
licensing programs, and will continue to work with professions in reducing their 
operating costs while also reducing their deficit. We believe by eliminating the board 
and creating a registration system administered by the department, reduction in operating 
costs can be realized.

We appreciate the thoroughness of your review and the opportunity to comment. 

Sincerely,

for legislation. However, we believe the legislature has the staff and expertise to draft
legislation.

Edgar Blatehford 
Commissioner

Cc: Rick Urion, Director
Division o f  Occupational I iccnsing



November 10, 2002

Pat Davidson, Legislative Auditor 
Alaska Slate Legislature 
Legislative Budget and Audit Committee 
P. O. Box 1 13300 
Juneau, Ak. 99811-3300

Re: Audit Control Number 08-20022-03
Board of Dispensing Opticians Sunset Review 
October 2, 2003

Dear Pat Davidson:

I received your Preliminary Audit Report and wish to thank you for an opportunity to 
respond.

Response to the recommendations in your October 29, 2003 letter follow:

• Recommendation No. I - “The board should develop and propose legislation to 
clarify statutes related to the various aspects of dispensing optician licensing.” Item 
//l, if2 and Ifi were addressed in my response, dated September 26, 2003, to the 
“management letter til", dated September 18. 2003 from audit manager Mr.Jim 
Gridin. The legislative bill we propose (which was attached) would clarify these 
areas. This bill will be presented in the 2004 legislature.

• Recommendation No. 2 - “The Division o f  Occupational Licensing, in conjunction 
with the I oard, should increase optician’s licensing fees to eliminate the cumulative 
deficit.” 1 he Schedule o f  License Revenues and Board Expenditures included in 
your report is information on FY2003 that had not been provided to the Board. I 
formally request a more detailed breakdown o f  EY2003 expenses and revenues. As to 
the recommendation. 1 refer to my response in my September 26, 2003 letter stating I 
do not believe there will need to be a substantial increase in licensing fees in 2005 
because ol cost cutting changes we are implementing and the passing o f  our 2004 
legislative bill,

There arc some short and long term consequences o f  de-licensing that should be 
considered.

• Short Term Consequences
I Licensed Opticians (spectacles). There is little likelihood that any portion of 

the present deficit, $22,000, will be paid by individuals being de-liccnsed, orsunscttcd. 
Economic revenue and activity liom registration o f  apprentices will disappear as “entry”



into an occupation that has such a decreased level of economic opportunity with the 
prospect o f  wages being decreased by one half will no longer be attractive.

2. Licensed Opticians (contact lenses). This area will be addressed by another 
board member.
• Long Term Consequences

There are relative few licensed opticians in the State, approximately 100. These 
opticians and their families have enjoyed the opportunity to work for a “living wage”. 
You mentioned the state o f  Texas voluntary registration program as a viable alternative 
for Alaska. I have enclosed a wage comparison report that shows Texas median wages 
for opticians to be 56% o f  what Alaska, a licensed state is. De-liccnsing will mean no 
longer having “portable credentials” that distinguishes an educated and trained 
professional from anyone off the street. It will devalue the occupation and effectively 
close the door on what has been an alternative occupation and trade for someone unable 
to obtain a college education.
• Comments

On page HI footnote #3 your report states “ The examination given by ABO 
measures the basic knowledge required to dispense eyeglasses safely and effectively.” 
This an opinion, not a fact, and it is an opinion not supported by this Board or the 
professional optical community. To rely on the written ABO exam alone for competency 
can be likened to relying on a written DMV test for competency to operate a motor 
vehicle. There is much more involved in the fitting and dispensing o f  spectacles and 
contact lenses than the current entry level written lest from ABO or NCLH alone can 
evaluate.
• Conclusion

The State o f  Alaska has a skilled, educated and trained workforce providing 
professional services in the fitting and dispensing o f  spectacles and contacts. What is 
proposed by this Legislative Budget Audit is to dismantle this profession by de-licensing.
1 feel it is in the best interest o f  the public to maintain licensure o f  Dispensing Opticians. 
Thank you for your consideration.

Other board members may be responding to this preliminary audit report. My 
hard copy response will contain a copy o f  my response to “ letter No. 1. dated September 
26. 2003, for your reference. Thank you for your time and consideration.

Sincerely.

James Kothmcyer, Chau 
Board of  Dispensing Opticians.



November 17, 2003

Pat Davidson, Legislative Auditor 
Division o f  Legislative Audit 
PO Box 113300 
Juneau, AK 99811-3300

Re: BOARD OF DISPENSING OPTICIANS -  PRELIMINARY AUDIT

Dear Ms. Davidson:

Thank you for the opportunity to comment on your preliminary audit report o f  the Board 
o f  Dispensing Opticians.

The department concurs with the findings in your report. Specifically, we share your 
concerns with viability of the board and support the recommendation that the board not 
be extended.

T he department recommends the legislature amend the law to provide for mandatory 
registration of Dispensing Opticians, through a registration program administered by the 
department. We recommend the registration be lor the Dispensing Optician level only 
and that apprentices not be registered.

F I N D I N G S  A N D  R E C O M M E N D A T I O N S

II the legislature decides to extend the termination date for the Board of Dispensing 
Opticians (BDO), we believe it is important for (lie board to take the following 
actions.

R e c o m m e n d a t io n  N o . I

T h e  b o a rd  s h o u ld  d e v e lo p  a n d  p ro p o s e  le g is la t io n  to  c la r i f y  s ta tu te s  r e la te d  to  th e  

v a r io u s  aspec ts o f  d is p e n s in g  o p t ic ia n s .

I lie depaiintent concurs with the concerns raised in items 1-3 referenced mulct this 
recommendation. If the legislature decides to extend the termination of the board, the 
Board should be requested to assist with developing and proposing conceptual language



for legislation. However, we believe the legislature has the staff  and expertise to drali
legislation.

R e c o m m e n d a t io n  N o . 2

T h e  D iv is io n  o f  O c c u p a t io n a l  U m i s i i m  ( O c c L ic ) .  in  c o n ju n c t io n  w ith  th e  b o a r d ,  

s h o u ld  in c re a s e  o n t ie ia ir .s  lic e n s in g  fees to  e l im in a te  (h e  c u m u la t iv e  d e f ic i t .

The department recently increased the Dispensing Optician biennial license fee from 
$380 to $590. Although we concur that the board needs to be self-sufficient, wc arc 
concerned that as the fees continue to increase fewer licensees will chose to renew, thus 
creating a larger deficit. Licensing programs that show a significant deficit have been 
allowed to recoup the deficit over two biennial periods; this approach has provided 
incremental increase in fees and gives the profession time to reduce its operating costs 
where applicable. The department has attempted to apply this process consistently to all 
licensing programs, and will continue to work with professions in reducing their 
operating costs while also reducing their deficit. We believe by eliminating the board 
and creating a registration system administered by the department, reduction in operating 
costs can be realized.

Wc appreciate the thoroughness o f  your review and the opportunity to comment. 

Sincerely,

Fulgar Blatchford 
Commissioner

Ce: Rick Urion, Director
Division of Occupational Licensing



November 10, 2002

Pat Davidson, Legislative Auditor 
Alaska Stale Legislature 
Legislative Budget and Audit Committee 
P. O. Box 113300 
Juneau, Ak. 99811-3300

Re: Audit Control Number 08-20022-03
Board of Dispensing Opticians Sunset Review 
October 2, 2003

Dear Pat Davidson:

I received your Preliminary Audit Report and wish to thank you for an opportunity to 
respond.

Response to the recommendations in your October 29, 2003 letter follow:

• Recommendation No. 1 - "The board should develop and propose legislation to 
clarify statutes related to the various aspects of dispensing optician licensing.” Item 
n l ,  tl2 and rr3 were addressed in my response, dated September 26, 2003. to the 
"management letter it I", dated September IS, 2003 from audit manager Mr.Jim 
Griffin. The legislative bill we propose (which was attached) would clarify these 
areas. This bill will be presented in the 200-1 legislature.

• Recommendation No. 2 - “ The Division of Occupational Licensing, in conjunction 
with the board, should increase optician’s licensing fees to eliminate the cumulative 
deficit." The Schedule o f  License Revenues and Board Lxpenditures included in 
your report is information on FY2003 that had not been provided to the Board. I 
formally request a more detailed breakdown of PY2003 expenses and revenues. As to 
the recommendation, I refer to my response in my September 20. 2003 letter stating I 
do not believe there will need to be a substantial increase in licensing fees in 2005 
because of cost cutting changes we arc implementing and the passing of our 2004 
legislative bill.

There are some short and long term consequences of de-licensing that should be 
considered:

• Short Term Consequences
I . Licensed Opticians (spectacles), There is little likelihood that any poition ol 

the present deficit, $22,000, will be paid by individuals being de-licensed, or sunsetted. 
Economic revenue and activity from registration of apprentices will disappear as “entry '



into an occupation that lias sue:, a decreased level of economic opportunity with the 
prospect of wages being decreased by one half will 110 longer be attractive.

2. Licensed Opticians (contact lenses). This area will be addressed by another 
board member.
• Long Term Consequences

There arc relative few licensed opticians in the Slate, approximately 100. These 
opticians and their families have enjoyed the opportunity to work for a “living wage". 
You mentioned the state of Texas voluntary registration program as a viable alternative 
for Alaska. 1 have enclosed a wage comparison report that shows Texas median wages 
for opticians to be 56% of  what Alaska, a licensed state is. De-licensing will mean no 
longer having “portable credentials" that distinguishes an educated and trained 
professional from anyone off the street. It will devalue the occupation and effectively 
close the door on what has been an alternative occupation and trade for someone unable 
to obtain a college education.
• Comments

On page iil footnote #3 your report states “ The examination given by ADO 
measures the basic knowledge required to dispense eyeglasses safely and ef eelivcly.” 
This an opinion, not a fact, and it is an opinion not supported by this Hoard or the 
professional optical community. To rely 011 the written ABO exam alone fo. competency 
can be likened to relying on a written DMV' test for competency to operate a motor 
vehicle. There is much more involved in the lilting and dispensing o f  spectacles and 
contact lenses than the current entry level written test from ABO or NCLE alone can 
evaluate.
• Conclusion

'fhe Slate o f  Alaska has a skilled, educated and trained workforce providing 
professional services in the titling and dispensing o f  spectacles and contacts. What is 
proposed by this Legislative Budget Audit is to dismantle this profession by de-licensing.
1 feel it is in the best interest of the public to maintain licensure o f  Dispensing Opticians. 
Thank you for your consideration.

Other board members may be responding to this preliminary audit report. My 
haul copy response will contain a copy o f  my response to "letter No. I . dated September 
2<>. 2003. for your lelerence. Thank you for your time and consideration.

Sincerely,

James Rothmcyer, Chair 
Board of Dispensing Opticians.



&

Mr. Jim Grillin
Alaska State Legislature
Legislative Budget and Audit Committee
Division o f  Legislative Audit
P. O. Box 113300
Juneau, Ak. 99811-3300

Re: Letter Sept. IS, 2003

Dear Mr. Griffin:

I received management letter No. 1 on September 23, 2003, thank you. I svill try to respond as briefly and 
the best I can.

Just for clarification the Board does not set renewal fees. They are set by the Department o f  Commerce, 
Division of Occupational Licensing .

The notion that untrained, uneducated persons perform to the standards o f  practice as those who have 
spent hundreds o f  hours and thousands o f  dollars in educational courses and training , is in my opinion not 
a sensible argument.

(insuring the individual dispenser/optician has the education and training to sort and select the appropriate 
and safe combination o f  eyewear and lenses from the complex and extensive variety o f  products on the 
market is not just a valuable service it is essential to the publics safety. This is amply documented by the 
numerous warnings and vision safety notices that are part o f  every set o f  lenses from optical laboratories. 
Concent for “vision safety” has never been more acute than now. The wide choices o f  sport, safety and 
diess eyewear can lead to mistakes and have caused the loss o f  sight (see attached documents). The need 
for educated and trained contact lens fitters and dispensers is even more important as permanent harm can 
he caused by patients not having p'ofessional advice regarding their contact lenses, (see attached)

Die Board has reviewed the 2002 changes in statutes that were vague and inconsistent. The Board had a 
bill to remedy this in 2002. That bill never made it into the legislation because the lobbyist for the 
Opticians Association o f  Alaska thought the timing to introduce the bill was wrong and then it became to 
late in the legislative session for consideration. The Board will have this introduced in the 2003 legislation, 
(see attached draft ).

1‘he Bo,ml did research and give recommendations to the then licensing examiner and the Director o f  the 
Division o f  Occupational Licensing tor a practical exam from a private sector contractor One alternative. 
Dr. Ferguson's The Learning Curve could o f  been procured and administrated at no cost to the 
Department, 'I his information was a part o f  the 2001 audit report (Sept. 2001). I he “acquiescence” to 
the 2002 legislatures bill SB 2 /0  (no practical) was the best alternative available to us at the time as we 
were told it would take at least 2 years and a large sum o f  money for a "request for proposal” bid lor a 
practical lest.

September 26, 2003



Q .

Deficit - The current deficit began in 1998 when the board was informed o f  an "accounting error" which 
caused a deficit. In the next two years our licensing examiner was new and spent probably more time than 
necessary getting up to speed. From documented time sheets, she spent about one half o f  her time 011 the 
apprentice program. In 2002, $5,500 was billed to the Board by the Department o f  Law for litigation 
from a class action law suit regarding contact lenses. This constitutes 22%of our current deficit and these 
charges should be reversed. The Board has yet to received a breakdown o f  the $9300.00 “contractual " 
charges for 2003.

R liC'O M M K N DAT IONS

I agree with your recommendations for clarifying training hours, licensing individuals from other 
jurisdictions and transferring apprentice registration and administration to the U.S.D.O.L. See attached 
“draft bill”.

I feel that there is 110 need to increase licensing fees. I have been in contact with the licensing examiner, 
Denise Williams, and she states that if there is 110 apprentice program to administer, she will spend less than 
5% o f  her time on BDO activities annually. With no other unforeseen bills from the Department o f  Law, 
this should bring our expenses to a manageable figure and reduce our deficit to the point we will be in 
compliance.

The Board respectfully request that you extend the Board o f  Dispensing Opticians for another 6 years.
The Board has made great strides to comply with recommendations and work with the Optometrist and 
Ophthalmologists.

1 he fact that of the 83% o f  the licensed opticians in the state, renewed their license even with the 
increased fees, shows that the profession feels the need to hold themselves up to a higher standard of 
performance and education then stylists, assistants or sales persons. The Licensed Optician whether 
licensed in spectacles, contacts or in both is continually working to insure the health, safety and welfare of 
the public through education and training.

Thank you for your time and consideration. 

Sincerely,

V . 7 Cu

‘‘ 0  
James Rothmeyer
t hair. Board o f  Dispensing Opticians
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Corrected Copy

A DILL 
FOR AN ACT ENTITLED

“An act relating to dispensing Opticians and dispensing Opticians apprentices” 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA.

• Section 08,71.080 License required is amended to read;
• Sec. 08.71.080 License requited. A person may not act as a dispensing optician in 

the state unless that person is licensed under this chapter. A license shall be 
issued for f 1) the fitting and dispensing of contact lenses, or (2) the fitting and 
dispensing of other lenses, eyeglasses, spectacles, artificial eyes and th iir 
appurtenances, or (3) both.

'Sec. 08.71 090. Examination requirement is amended to read,
See.08.71.090 Examination requirement. To be licensed to f t  and dispense 

contact lenses, a person, unless eligible for licensing under AS 08.71 145, shall 
document to the board that the person has passed the contact lens registry exam offered 
by the National Contact Lens Examiners with a score acceptable to the board. In order to 
be licensed to fit end dispense other lenses, eyeglasses, spectacles, artificial eyes, and 
their appurtenances, a person, uniess eligible for licensing under AS 08,71.145, shall 
document to the board that the person has passed the national opticianry competency 
examination oftercd by the American Board o f  Opticianry with a score acceptable to the 
board. An applicant for licensure in both areas shall document having received u score 
acceptable to the bourd on both examinations The board shall by regulation, establish 
the scores that will be acceptable for the examinations described in this section.

‘ Section 1. ASQ8.71.110(u) is amended to read:

(a) The board may issue a license to a person who
(1) has [HAD EDUCATION EQUIVALENT TO FOURS 

YEARS ATTENDANCE AT] a high school diploma or its 
equiva lent.

(2) Has either
(A) completed at least 1,800 hours o f  training Gqt 

spectacles and/or 1.8 0 0 limits for cpytact lenses 
as an apprentice after registering with the US. 
Dent ol Labor as an apprentice; or

(B) been engaged for nt least 1,800 bouts pructicc as 
a dispensing optician in spectacles and /or I.h'QQ

2"



[ S )

hours practice in contact lenses, in a state, 
territory, district, or possession of the Untested. 
States; M

(3) has passed the applicable examination required under 
AS08.71.090 with a score acceptable to the board;

(4) has passed a course designated in the board's regulations as 
being acceptable; and

(5) has paid the required license fee.

“Sec. 2 AS 08.71.145 is amended to read:

08.71.145. Licensure by credentials. A person with a valid license as a dispensing 
optician from another state, territory, district, or possession of the United States with 
licensing requirements substantially equivalent to or higher than those of this state shall, 
without further examination, be issued a license under this chapter for those professional 
areas in which the person is licensed in the other jurisdiction upon payment o f  any fee 
and documentation that the board may requite by regulation.

“Sec 3 AS 08.71.145 is amended by udding a new subsection to read:

(b) A person who is designated by the American Board o f  Opticianry as a 
Master Optician or us an individual certified us un Advanced Certified 
optician may be issued a license authorizing that person to be a 
licensed dispensing optician with respect to spectacles upon payment 
oT the appropriate fee and submission o f  the documentation that the 
board may require by regulation.;

(c) A person who is designated a Fellow of the Contact Lens Society of 
America, or who is designated by the National Contact Lens 
Examiners as ari Advanced Certified Contact Lons Fitter may Ik  
issued a license authorizing that person to be a licensed dispensing 
optician \vi‘h respect to contact lenses upon payment of the 
appropriate (ees and submission o f  the documentation that the board 
muy require by regulation

- 30 -



*Scc, 4. AS. 08.71.1 GO (a) is amended to read:
fu.) A person may be employed by [OK SERVE UNDER] a licensed 

Physician, optometrist, or dispensing optician as an apprentice for 
dispensing optician tasks. An apprentice shall register with the U.S. 
Department of Labor [DEPARTMENT] before beginning employment 
[OR SERVICE] as an apprentice^SHALL BE DSIGNATED AS 
SUCH IN THE RECORDS OF THE BOARD] and shall be in training 
under the supervision of the [a] licensed physician, optometrist, or 
dispensing optician Notwithstanding AS 08.71.180, a registered 
apprentice may perform dispensing opticians tasks that are delegated 
by and performed under the regular supervision o f  the licensed 
physician, optometrist, or dispensing optician and may use the title 
"dispensing optician apprentice”.

•See. 5 AS 08.71.200 is amended to read:
Sec. 08.71.200 Contact lenses. Contact lei res shall be fitted in

h « ,v/s

o r *  ■ ' . . ' • ' T  

o r

conjunction with and under the supervision o f  a licensed physician or \ 
an optometrist using [AND WITH] u written contact lens fitting J  
authorization that (1) shows the powers of the sphere , cvlinder_an&X  
axis location: (21 includes an authorization to fit; and (3) states a' 
requirement that the patient return to the{5fescfib~cr'for'a final rcehcck le ­
afier the contact fitting has been completed.[PRESCRIPTION 
SHOWrNG THAT THE PRESCRIPTION MY BE FILLED FOR ’
CONTACT LENSES AND REQUIRING THAT THE PATIENT 
RETURN TO SEE THE PRESCRIBING PHJYSIC1AN OR 
OPTOMETRIST] In no case may contact lenses be piepared by 
neutralizing a persons eyeglasses or spectacles. Duplicated contact 
lenses may be dispensed, mailed to. or otherwise delivered to a patient 
Ijoin a written contact let's prescription that shows the exact 
specifications and Parameters needed to exactly duplicate.the naticntt 
pievious contact lenses Notwithstanding other provisions of this 
section, contnct lenses lliuv not be provided to ft palicnl.at a time tlial 
is afler the expiration of the most recent prescription for the patient 
unless authorized in wiitinn of orally by the person who issued the
picscrifliiao.
•See. 6 AS 08 71.230 is amended to read:

-31 -



Sec 08.71,230 Exemptions from and limitations on the application 
of this chapter. This chapter may not be construed to

(1) limit or restrict a licensed physician or optometrist from the 
practices enumerated in this chapter, and each licensed 
physician and optometrist has all the rights and privileges 
which may accrue under this chapter to dispensing opticians 
licensed under it;

(2) prohibit an unlicensed person from performing mechanical 
work upon inert matter in on optical office, laboratory or shop,

(3) prohibit an unlicensed person from engaging in the sale of 
eyeglasses, spectacles, magnifying glasses, goggles, 
sunglasses, telescopes, binoculars, or any like articles which 
arc completely preassembled and sold only as merchandise; 
however the cxcnmtion in this raraeranh does not authorize ap 
unlicensed person to sell contact lenses nf anv type

(-1) authorize or permit a licensee under this chapter to hold out as 
being able to, or to offer to, oi to attempt by any means, to 
refract or exercise eyes, diagnose, treat, correct, relieve, 
operate or prescribe for any human ailment, deficiency, 
deformity, disease or injury



F o c u s :  o p t i c a l  L a b s

"D uty To Warn" -  A Growing Responsibility

I t lias been seven years  
since the O ptical 
Laboratories  

Association (O L A ) issued 
its firs t " D u ty  T o  W a rn "  
kit. To  appreciate w h y  this 
subject has becom e so 
im p o rtan t to the w ho le  
in d u stry , it m ig h t help  to 
re v ie w  h o w  laboratories  
firs t became invo lved  in  a p ro b lem  that seems to be 
m ore a concern o f  those w h o  d eal d irec tly  w ith  
patients at the retail level.

W h e n  retail offices are in vo lved  in litigation  
resu lting  from  broken eyew ear, m anufacturers and  
laboratories used in m ak in g  the glasses are usually  
b rought in to  the action so that, no m atter w h o  ends 
up w ith  the b lam e, that person w ill be in vo lved  in  
the lav /suit. W h at b rought "d u ty  to w a rn "  into  
p rom inence in recent years has been the em ergence  
o f polycarbonate as a v iab le  lens m ateria l for dress 
eyew ear.

T h e  first recorded court case occurred in 1981 

w h e n  a W y o m in g  rancher w e a rin g  phntochrom ic  
lenses in a dress fram e, sustained an in ju ry  w h ile  
rop ing . N o  aw ard  w as granted  on the basis that 
polycarbonate w as so n ew  a product, it w as only  
availab le  from  one source at the tim e the glasses w ere  
dispensed. H ie  case d id , h ow ever, alert the O ptical 
Laboratories Association to the p rob lem  and their 
concern led d irec tly  to the deve lop m ent of the O L A  
" D u ty  T o  W a rn "  k it.

Since that tune, polycarbonate lenses have m atured  
and are n ow  read ily  availab le  in alm ost any type o f 
lens design. A t the same tim e, there has been 
ad d itio n a l litigation in w h ich  the courts consistently 
ru led  that " fa ilu re  to w a rn "  patients about their 
options regarding lens m ateria ls justifies dam age  
claim s. This places a lo iu id c ra b le b u rd e n  on everyone  
dispensing eyevs ear to the public . 1 In . ■ . • > > 
attem p tin g  to answ er that concern w ith  their 
p ro gram . They have just revised th e ir k it and reissued 
it w ith  a num ber of im provem ent: and additions.

A m o n g  the n ew  item s included in the revised kit 
are the fo llow ing:

P rac titio n er Form s. O n e  o f the most persist* nt 
requests from  n*tail offices d u rin g  the last few  years

has been fo r office form s that w o u ld  help  establish 

that patients h ad  been p ro perly  in fo rm ed  regard ing  
lens m ateria ls . T hey p articu la rly  asked fo r a Patient 
Rejection Form . Three n ew  p rac titio ner form s arc 
n o w  inc luded  in  the k it.

R efrac tion is t's  D u ty  and Script. A  concise 
exam ination  o f tire re fractionist's obligations under 
"D u ty  T o  W a rn "  is p ro v id e d  along  w ith  a suggested  
script for tire doctor to fo llo w .

D ispenser's  D u ty  and  S crip t. Just as the 
rcfraclionist has a " d u ly  to w a rn " , so do  dispensers, 
w hether they w o rk  in  the refractionist's office o r in 
an outside office. These duties are c learly  outlined .

Lens M e n u . T he Lens M e n u  p atien t brochure is a 
key com ponent in the " D u ty  T o  W a rn ” process. A  
sam ple Lens M e n u  and  an o rd er form  are included.

S afe ly  W arn in g s . E very  p a ir o f eyeglasses 
dispensed m ust be accom panied by a p rin ted  Safety 
W arn ing . O ffices that order fin ished  eyew ear from  an 
O L A  laboratory u sually  receive this im p ortan t form  
w ith  each p a ir  o f finished eyew ear they order. Offices  
doing their o w n  edging  have the obligation o f 
p ro v id in g  th e ir o w n  Safety W arn in g s  to pass on w ith  
the eyew ear they dispense. C am era-read y  artw o rk  
fo r each Safety W a rn in g  form  (dress evew car and  
safety eyew ear) is p art o f the k it.

In -O ffic c  E dging, b ilg in g  lenses in a retail office  
imposes special responsib ilities u nd er the " D u ty  To  
W a rn ". In die eyes o f the F D A  and O S H A , these 
oftices become the eyew ear m anufac turer and , as a 
consequence, assum e the sam e legal responsibilities  
as laboratories. To he lp  them  meet these obligations, 
a brochure titled  "Im p ac t Testing o f O p h th a lm ic  
Dress l.cnues" is inc luded  in the kit.

A  va rie ty  of o th er background  m atei .1 is also 
inc luded so that retail offices have every th in g  they 
need to set u p  a "Lh ily  To W a rn "  process in their 
office. Tod ay 's  econom ic c lim ate  m akes com pliance  
w ith  the d u ly  to  w a rn  process as im p ortan t as 
r. .ii-.' lin in g  p ro p er fire  insurance.

i iie  O L A  is m aking  these kits ava ilab le  at m in im al 
cost ($14.95). T hey are ava ilab le  through most O L A  
laboratories. I f  you need in fo rm atio n  on O L A  
laboratories in  your area, yo u  m ay call 1-800-477- 
5652 for the names,

—  I n c  / In in v i t i

4 4  r v t  o u i s i  m  a r. a »■ i rr t



Informing The Patient
A n  I n c r e a s in g ly  I m p o r t a n t  
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by
Pamela Joyce Miller, O.D., F.A.A.O., J.D.
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to the Eyccarc Professions by the
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Informing The Patient — An 
Increasingly Important 

Professional Responsibility
b\’ Pamela Miller, O.D.,F.A.A.O., J.D.

It was not until the midl980’s th.it 
this industry began to realize that 
there were some potential problems 
regarding the impact resistance of lens 
materials. The subject first arose when 
a Wyoming lawsuit was filed over a 
broken lens. The suit claimed one lens 
material was more impact resistant 
than any other and the company sell­
ing the glasses should have informed 
the patient about polycarbonate.

In that case, the patient was a cow­
boy wearing glasses while performing : 
m a rodeo. While twirling a rope, his 
glasses broke and an eye injury re­
sulted. Fortunately for the dispenser, 
the court ruled that, while the dis­
penser had a duty to inform the pa­
tient about polycarbonate, these lenses 
were not vet readily available or in i 
general use at that time. The Couit is­
sued no award, but the subject Jicl re­
ceive close attention from the industry.
It illuminated a subject to which few 
eyecare professionals had given much 
thought.

The Optical Laboratories Associa­
tion 'OLA) immediately set up a study 
group to establish how laboratories 
and their customers could best deal 
with the legal, ptofessional, moral and 
business issues involved. The result of 
this study was the development of a 
practical program to meet these new 
responsibilities of retailers and labnra-^!.

tories.
The study concluded that dispensers 

and doctors have a legal and profes­
sional responsibility to make sure pa­
tients have all the information re­
quired to make an informed decision 
about lens materials and frames. Be­
cause of these legal responsibilities, 
the duty to warn must be part of every 
dispensing transaction. To help pro­
fessionals comply with this new respon­
sibility, the OLA published a "DUTY 
TO WARN" kit, with sections fully 
documenting the responsibilities of the 

! doctor, the dispenser and the manufac­
turing laboratory. It provided specific 
details on how to discharge the profes­
sional’s "duty to warn" and included 
sample forms for setting up a "Duty to 
Warn" system for retailers and for 
laboratories.

Issued in 1988, the OLA has distrib­
uted thousands of these guides through 
member labs and made them available 
to O.A.A. and A.O.A. members. That, 
however, was six years ago and con­
cerns about the doctor/dispenser's re­
sponsibilities and "DUTY TO WARN" 
were gradually forgotten.

A recent lawsuit in Minnesota re­
minded the professions of the impor­
tance of this duty to warn patients re­
garding choice of lens material. A 
youngster suffered an eye injury while 
wearing conventional plastic lenses. 
The court ruled the retailer did not 
adequately inform the patient about a 
safer lens material. The award was for 
$73,610.93.



The OLA has now revised the origi­
nal "Duty to Warn" kit and again made 
it available through OLA members for 
$14.95. One issue is clear. The only 
way to make sure every patient is 
properly informed regarding lens ma­
terials is to set up a standard office 
routine and follow it for every patient. 
The "Duty to Warn" kit provides cam­
era ready copies of various forms .o be 
used for this purpose. It's always best 
when the dispenser (or doctor) person­
ally discusses the options for polycar­
bonate lenses with each patient. This is 
sometimes difficult and it only takes 
one omission to lay the groundwork 
for potential problems.

The OLA recently revised their 
popular "Lens Menu", an attractive 
four color patient brochure that ex­
plains each lens option available to 
persons ordering eyewear. This latest 
revision adds a powerful "Vision Safety 
Notice" to the back panel. Verbiage in 
this important section was taken in 
whole from the OLA "Duty to Warn" 
kit. Now, olllces Mm provide the Lens 
Menu to each patient going through 
their office will he subtly reinforcing 
their professional responsibility to 
fully inform patients regarding lens 
materials.

The obligation to inform buyers of a 
product's inherent dangers is nothing j 
new. Nearly every product today is ac­
companied by warnings of one type or 
another. When someone is involved in 
recommending a product, they assume 
certain liabilities based on those rec­
ommendations. It’s important to tc- 
member that eyeglass manufacturers

| and/or laboratories cannot get their 
warning message to the purchaser until 

1 after the patient has selected a lens 
! material and a frame.

f-ecause of this, doctors and dispens- 
j ers have a legal and professional rc- 
j sponsibility to make sure patients un­

derstand the risks involved in wearing 
i eyeglasses and the relative safety of 
I each lens material or frame style. This 

doesn’t mean every patient must order 
polycarbonate. It just means that each 
lens material must be explained, along 

| with the relative risks of each material, 
j It’s important to establish a program in 

your office that makes sure every pa­
tient is fully informed about lens mate- 

I rials. Some offices take this so seri­
ously they insist every patient sign a 
document indicating that they have 
been told about the safety issues in­
volved. There is some question 
whether this really does much good 
and it does have the potential of upset­
ting some patients. The best procedure 
is to set up a standard routine that 
makes sure every patient is informed 
of safety issues with the doctor or dis­
penser noting on the patient’s file that 
the patient was so informed.

Do this and you can be secure you 
are fulfilling your "duty to warn".

Pamela Joyce Miller holds a doctorate in both 
Optometry and Jurisprudence. She has a solo 
pmctico in Highland, California and is a widely 
known practice management consultant who loc- 

; turns and publishes worldwide. She has 
authored over 100 articles, including 7HE VISION 
CARE ASSISTANT, a guide for new pnmoptomet- 

; ncs, published by Vision Extension m Santa Ana,
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Sponsor: RULES By RequafJ ol LEG BUDGET & AUDIT

C u rren t Version: I ICS CSSU 134 (L & C )

Contact: Tom Maher, 465-3613

Fact Sheet for: Senate Bill 139 

Short Title: OCCUPATIONAL BDS/AGENCIES 

Summary:
■ Extends the sunset date o f  the Board of Marital and Family Therapy from June 30, 

2005 to June 30, 2010.
* Adds the following to the criteria that must be considered in the sunset review of 

Agencies, Boards and Commissions:
■ The extent to which the agency, board or commission has effectively attained 

its objectives and the efficiency with which it has operated.
■ The extent to which the board, commission or agency duplicates the activities 

o f  another governmental agency or the private sector.
* Changes the standard sunset period for boards or commissions scheduled to 

terminate under AS 44.6b or AS 08.03 from four years to eight years.

B e n e fits :

■ Extension o f  the Board o f  Marital and Family Therapy implements a 
recommendation o f  the Legislative Budget & Audit Committee and serves the 
public's interest by licensing only qualified individuals, setting out practice 
standards and enforcing laws uniformly and consistently.

■ Expanding sunset criteria assures that auditors will measure the efficiency and 
effectiveness o f  boards, commissions or agencies under review.

■ Increase” the standard sunset period allows for better use o f  audit staff and 
committee time, and makes the sunset process less time consuming for 
board/regulatory agencies.

B a c k g r o u n d :

■ Sunset laws were first adopted in the United States in the 1970s as part of a 
national movement to increase the accountability of government and reduce 
bureaucracy. The sunset process is intended to provide lor the routine re- 
detenviination o f  the need for some aspect o f  government, increasing the likelihood 
that government growth is productive and deliberate.

PrtCt Shool Krvir.ion D.Hti Tim’.ili iy , Apnl VG, ?00‘j  11 l l i  AM
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A m endm ent 
HCS CSSB 139

House Finance Committee

By:

pkd-

* S e c .  . AS 08.03.020(a) is amended to read:
(a) Upon termination, each board listed in AS 08.03.010 shall continue in 
existence until June 30 of the next succeeding year for the purpose of concluding its 
affairs. During this period, termination does not reduce or otherwise limit the powers 
or authority of each board. One year after the date of termination, a board not 
continued shall cease all activities, and the statutory authority of the board is 
transferred to the department.

* S ec .  . AS 08.03.020 is amended by adding a new subsection to read:
(d) The department shall carry out the functions o f  a board that has ceased all 
activities under (a) o f  this section. Litigation, hearings, investigations, and other 
proceedings pending at the time the board ceased activities continue in effect and may 
be continued or completed by the department. Licenses, certificates, orders, and 
regulations issued or adopted by the board and in effect at the time the board ceased 
activities remain in effect for the term issued or until revoked, amended, vacated, or 
repealed by the department.

Discussion: The Legislative Auditor, in the Audit of the Alaska Sunset Process and 
Select Investigative Issues, recommended that the Legislature “clarify responsibility for 
regulation, in the event an occupational licensing board terminates” (page 22). The 
above language was proposed by Legislative Legal and supported by the department.
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FISCAL NOTE
STATE OF ALASKA
2005 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 
Title Extensions of Occupational

Fiscal Note Number:
Bill Version:
(S) Publish Date:

1
C S S B  139(L&C)
4/8/05

C om m e rc e

Boards/Agencies
Sp o n so r  Ru les by Reques t  o( Len Budge! 8 Audit
R e q u e s t e r  S e n a t e  Labo r  a n d  C om m e rc e _________

Dep t A f fe c te d^
_ RDU
'C o m p o n e n t  O c cup a t io n a l  L icen s ing

O ccup a t io n a l  L icen s ing  (117)

Expenditures/Revenues

Component No. 

(Thousands of Dollars)

2360

Note: A m ou n t s  do  not in c lu d e  inf la t ion u n l e s s  o th e rw ise  no ted  be low .
O P E R A T IN G  E X P E N D IT U R E S FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY  2011
P e r so n a l  S e r v i c e s 0.0 6.7 6.7 6.7 6.7 6.7
T ra ve l 0.0 0.6 0.6 0.6 0.6 0.6
Con tra c tua l 0.0 0.9 0.9 0.9 0.9 0.9
S upp l ie s 00 00 0.0 0.0 0.0 00
Equ ipm en t 0.0 0.0 0.0 0.0 0.0 0.0
Land  & S t r u c tu r e s
G ran t s  & C la im s
M i s c e l l a n e o u s

TO T A L  O P ER A T IN G 0.0 8.2 8.2 8.2 8.2 8.2

C A P IT A L  E X P E N D IT U R E S  I I

C H A N G E  IN R E V E N U E S  (1156 ) 0.0 8.2 8.2 8.2 8.2 8.2

FU N D  SO U R C E (T h o u s a n d s  o f  Do l la rs )
1002 F e d e r a l  R e c e ip t s
1003 G F  Match
1004 G F
1005 GF/Prog ram  R e c e ip t s
1037 GF/Menta l Hea lth
O the r  1156 - Receipt Supported Serv ices 0.0 8.2 8.2 8.2 8.2 8.2

TO T A L 0.0 8.2 8.2 8.2 8.2 8.2

E s t im a t e  o f  a n y  c u r r e n t  y e a r  (FY2005) c o s t :  8 2
M a r k  t h i s  b o x  (X) i f  f u n d i n g  f o r  t h i s  b i l l  i s  i n c l u d e d  in th e  G o v e r n o r ' s  FY  2006 b u d g e t  p ro p o s a l :  I X

P O S IT IO N S  _________________________________________
Full-time
Part-time
Temporary

A N A L Y S IS :  (Attach a separate paqc ilnecessary)

The bill extends the Board of Marital and Fami y Therapy to June 30, 2010 In accordance with AS 08 03 020. 
funding is extended one year following the termination dote allowing the Board to conclude its affairs FY 2006 
funding is included in tfie Operating Budget request The costs shown for subsequent fiscal years reflect the direct 
costs included in the FY 2006 budget

Additionally, the bill amends AS 08 03 020(a) to transfer regu'ations and disciplinary powers to the department to 
continue licensing in the event a board is not continued The bill also provides extension for a board or commission 
up to eight years, instead of the ct rent four New funds are not required to implement these changes

Prepared by Jennifer Slricklcr, Administrative Manager  Phone (907) 465-2144
Division Occupational Liconsinq  Dale/Tirne 3/29/05 3 35 PM
Approved by Edgar Blatchlord, Commisi oner__________________________  Date 3/29/ci35 __
Agency Commerce, Community, and Economic Development__________

»nrY>»#a UCiVC* * l-MU; Page 1 of 1







DATE: 4/8/05 FURTHER:

SENATE FINANCE COMMITTEE REPORT

REPORTED o u t

I  8 m i )
SENA I t  HNANCE 

COMMIT EE

DATE TURNED 
IN TO OFFICE 3

Finance Committee considered SENATE BILL NO. 139

SB 139 EXTENSIONS OF OCCUPATIONAL BDS/AGENCIES

"An Act relating to termination and oversight of boards, commissions, and agency programs; extending the 
termination date of the Board of Marital and Family Therapy; and providing for an effective date."

and recommends:

] be rep laced  with 

vK^adopt p rev ious  _

] attached amendment(s)

] adopt Letter of Intent by 

] further referral to ______

NEW FISCAL NOTE(S):

CS

CS

Committee

Committee

CS Senate Bill:
[ ] Same Title 
[ j New Title

SCS House Bill:
[ ] Same Title 
[ j Technical Title 

Change 
[ ] New Title w/ 

SCR #_____

PREVIOUS FISCAL NOTE(S):

Department Date Fiscal Ind. Zero FN#

[  ]  A P P R O P R IA T IO N  - n o  f i s c a l  n o t e



FISCAL NOTE

REPORTED o u t

i 8 ?005

• SENA I - r.MANGE 
COMP1ITEE

STATE OF ALASKA
2005 LEGISLATIVE SESSION

Revision Dale/Time (Note if correction): 
Title Extensions of Occupational

F i s c a l  No te N um be r  
Bill V e rs io n  
(S) P u b l i sh  D a te

Dept. A f fe c ted  
RDU

1

C S S B  139(L&C)
4/8/05

C om m e r c e
O ccup a t io n a l  L ice n s in g  (11/)

Boards/Agencies
S p o n so r  Rules by Request of Leg Budget & Audit
R e q u e s t e r  S e n a t e  L abo r  a n d  C om m e rc e _________

C om po n en t  O ccup a t io n a l  L icen s ing

Expenditures/Revenues

C om ponen t  No. 

( T h o u s a n d s  o f  D o l l a r s )

2350

Note: A m oun t s  d o  not in c lu d e  in f lat ion u n l e s s  o th e rw ise  no ted  b e low
O P ER A T IN G  E X P E N D IT U R E S FY  2006 FY  2007 FY 2008 FY 2009 FY 2010 FY 2011
P e r so n a l  S e r v i c e s 0.0 6.7 6 7 67 67 67
T rave l 00 06 06 06 0.6 0.6
C on tra c tua l 00 09 09 09 09 09
Supp l i e s 00 00 00 00 00 00
Equ ipm en t 00 00 00 00 00 00
Land  & S t ru c tu re s
G ra n t s  & C la im s
M is c e l l a n e o u s

TO TAL  O P ER A T IN G 0.0 8.2 8.2 8.2 8.2 8.2

C A P IT A L  E X P E N D IT U R E S

C H A N G E  IN R E V E N U E S  (1156) n.O 8.2 8.2 8.2 8.2 8.2

FU N D  SO U R C E (T h o u s a n d s  of Do l la rs)
1002 F e d e r a l  R e c e ip t s
1003 G F  Match
1004 GF
1005 GF/Program  R e c e ip t s
1037 GF/Menta l Hea lth
O the r  115G - Receipt Supported Serv ices 0.0 8.2 8.2 8.2 8.2 8.2

TOTAL 0.0 8.2 8.2 8.2 8.2 8.2

E s t im a t e  o f  a n y  c u r r e n t  y e a r  (FY2005) c o s t : 82
M a r k  t h i s  b o x  (X) i f f u n d i n g  f o r  t h i s  b i l l  i s  i n c l u d e d  In th e  G o v e r n o r ’s  FY 2006 b u d g e t  p r o p o s a l : X

PO S IT IO N S
Full- t ime
Part-time
Tempo ra ry

ANALYSIS: (Attach a separate paqe ilnecessary)

The bill e x t e n d s  th e  B oa rd  o f  Mar i ta l  a n d  F am i ly  Th e rap y  to J u n e  30. 20)0 In a c c o r d a n c e  w ith AS  08 03 020. 
fund ing  is  e x t e n d e d  o n e  y e a r  fo l low ing the  te rm ina t ion  d a t e  a l low ing  th e  Board  to c o n c lu d e  its a l fn i r s  FY  2005 
fund ing  i s  in c lu d e d  in th e  Ope ra t in g  B u d g e t  r e q u e s t  The c o s t s  s h ow n  for s u b s e q u e n t  f i sca l y e a r s  re f lec t  th e  d irec t 
c o s t s  in c lu d e d  in th e  FY 2006 bu d g e t

Add i t iona l ly ,  th e  bill a m e n d s  A S  08 03 020(a) to t ran s fe r  re g u la t io n s  a n d  d isc ip l in a ry  p ow e r s  to the depa rtm en t to 
c on t in u e  l i c e n s in g  in the e v e n t  a  b o a rd  is no t con t in u ed  The  bill a l s o  p ro v id e s  e x t e n s io n  for a boa rd or com m is s io n  
up  to e ig h t  y e a r s ,  in s t e a d  o f  the  cu r ren t  four N ew  fu n d s  a re  ne t  r e q u i r e d  to im p lem en t  t h e s e  c h a n g e s

P r e p a re d  by 
D iv is ion
App ro ved  by 
A g e n c y

Jenn i fe r  S tr ick le r , A dm in is t r a t i v e  M an a g e r P h en e  (907)405-2144
O ccup a t io n a l  L ic e n s in g Datu/Timc 3/29/05 3 35 PM
Edgar Blatchford, Commissioner D.ito 3/29/2005
C om m e r c e .  C om m un i t y ,  a n d  E conom ic  D eve lopm en t

Kn.il..,) W V. i.U C'Vlll

COMMITTEE COPY
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Alaska State Legislature

S E N A T  O R  S E S S IO N  A D D R E S S
G E N E  T I1 E R R IA U L T  S la te  C a p ito l

C h a ir  .Juneau, A la s k a  9 9 8 0 1 -1 1 8 2
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Legislative B udge t an d  A ud it C om m ittee

SPONSOR STATEMENT 
CSSB 139 (L&C)

“Ail Act relating to the termination and oversight of boards, commissions, and 
agency programs; extending the termination date of the Board of Marital and 
Family Therapy; and providing for an effective date”.

This legislation extends the sunset date of the Board ol Marital and Family Therapy from 
June 30, 2005 to June 30, 2010 per the audit recommendation contained in that report 
(page 9).

CSSB 139 (L&C) also incorporates recommendations contained in the audit of the 
Alaska Sunset Process and Selected Investigative Issues.

First, for boards that arc terminated, this legislation clarifies the transfer of authority for 
regulatory and disciplinary powers to the department of Commerce, Community, and 
Economic Development (DCCED). While DCCED has assumed the responsibility for 
administering the regulated occupation ttl’ler tt board has terminated, the statutes do not 
clearly give DCCED the authority to do so. This change will address this uncertainly.

Second, CSSB 139 (L&C) changes the standard sunset period for occupational hoards in 
AS 08.03.020 tc) and non occupational hoards in AS -J4.6h.010 (c) from “not to exceed 
four years” to not to exceed eight years” . Increasing the standard sunset period allows for 
better use of audit staff, committee lime, and makes the sunset process less consuming lot 
hoard/regulatory agencies.

Third, two criteria are added to statute that must he considered in the course of a sunset 
review by the auditors:

• The extent to which the hoard, commission, or agency lias effectively attained its 
objectives and the efficiency with which it has operated.

• The extent to which the hoard, commission, or agency duplicates the activities of 
another governmental agency or the private sector.

Expanding the criteria will assure that auditors will measure the efficiency and 
effectiveness of hoards, commissions or agencies under review.

IN T  E R I M  A D D R E S S
I l it  N . L 'u s liu iiiii S n ili* M il,  I n il h unks, A la s k a  9 9 70 1  •  (11117) ISS O S 5 7  •  I ; i \ :  (! ll)7 )  INN 1271



CSSB 139 (L&C) (2) April 12 ,2003

Finally, the Senate Labor and Commerce Committee approved one amendment offered 
by the Administration addressing what occurs when a board is terminated. Sec. 2 of the 
bill was amended with language that states “all statutory authority of the board is 
transferred to the department" and a new Sec. 4 was added that further defines the 
transition of board regulation when terminated.



Alaska State Legislature
Senate Majority Web: www.akrepublicans.org

Sponsor; RULES By Request of LEG BUDGET & AUDIT

C u rren t Version: SB 139

C ontact: Tom Maher, 465-3613

Fact Sheet for: Senate Bill 139

Short Title: EXTENSIONS OF OCCUPATIONAL BDS/AGENCIES

Sum m ary:
■ Extends the sunset date o f  the Board o f  Marital and Family Therapy from June 30, 

2005 to June 30,2010.
■ Adds the following to the criteria that must be considered in the sunset re\ icw of 

Agencies, Boards and Commissions:
■ The extent to which the agency, board or commission has effectively attained 

its objectives and the efficiency with which it has operatcu.
■ The extent to which the board, commission or agency duplicates the activities 

o f  another governmental agency or the private sector.
• Changes the standard sunset period for boards or commissions scheduled to 

terminate under AS 44.66 or AS OS.03 from four years to eight years.
• Provides for the transfer o f  authority for regulatory boards that are terminated.

Benefits:
■ Extension o f  the Board o f  Marital and Family Therapy implements a 

recommendation of the Legislative Budget & Audit Committee and serves the 
public's interest by licensing only qualified individuals, setting out practice 
standards and enforcing laws uniformly and consistently.

■ Expanding sunset criteria assures that auditors will measure the efficiency and 
effectiveness of boards, commissions or agencies under review.

■ Increasing the standard sunset period allows for better use of audit staff and 
committee time, and makes the sunset process less time consuming for 
board/regulatory agencies.

Background:
■ Sunset laws were first adopted in the United States in the 1970s as part o f  a 

national movement to increase the accountability o f  government and reduce 
bureaucracy. The sunset process is intended to provide for the routine re- 
determination o f  the need for some aspect of government, increasing the likelihood 
that government growth is productive and deliberate.

Fact Shout R ov is lon  Datu Thu rsday , M arch to , 2005 05 10 CM

http://www.akrepublicans.org


SEN ATE COMMITTEE REPO RT 
First Committee of Referral

DATE: 3/9/05

Date of 5-Day Notice:  l o 4
(in accordance with Uniform Rule 23)

Labor and Commerce Committee considered SENATE BILL NO. 139

SB 139 EXTENSIONS OF OCCUPATIONAL BDS/AGENCIES

"An Act relating to termination and oversight of boards, commissions, and agency programs: extending the 
termination date of the Board of Marital and Family Therapy: and providing for an effective date."

and recommends:
.  i

[v / f be replaced w ith _______  CS S  8  1 3 ^ _____________ ( 1- )

[ ] adopt p re v io u s_________ C S _____________________________ (__________ )

[ ] attached arnendment(s)

[ ] adopt Letter of Intent by ____________________________  Committee

[ ] further referral to _____________________________  Committee

NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):

j Department Date Fiscal Indet. Zero FN#

j

Department Date Fiscal Indet. Zero fnT ]

D c m V |

-

[ ] APPROPRIATION - no fiscal note

Senate Bill:
[^4 Same Title 
[ ] New Title

House Bill:
[ ] Same Title 
[ j Technical Title 

Change 
[ ] New Title w/
' SCR#_____

DATE TURNED (/ /
IN TO OFFICE: ^ / S / 0 5

FURTHER: (F in a n c e ^

£ I l i $

(3u *

SIGNATURES AND RECOMMENDATIONS: DO
Pass

Do Not 
Pass

No Rec Amend
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SB 139 at Semite Finance

T h a n k  you M a d a m  C hair .

• T om  M aher ,  s ta f f  to the Legislative Budget and  A udit Com m ittee, S en a to r  
( ien e  T h e rr ia u l l ,  C hair .

• W ith me is the Legislative A u d ito r  - Pat Davidson.

• On the beha lf  o f  S en a to r  T h e rr ia u l l  and the LBA Com m ittee , I th a n k  you for 
hearing  Senate  Bill 1 3 9 -  Relating to the te rm ination  and  oversight of 
hoards ,  commissions, a n d  agency p rogram s, and  ex tending  the te rm ination  
da te  o f  the B oard  o f  M arita l and  Family T herapy .

• T his Legislation stem s from  recom m endations  contained in two repo rts  by 
the Division of Legislative Audit.

• F rom  the S unse t A udit o f  the Hoard o f Marital and Family Therapy:

(Sec. I ) O f  this Lgislation extends the sunset date  o f  the Hoard o f  Marital and Family
Therapy f ro r ,  J u n e  30, 2005 to J u n e  30, 2010 pe r  the au d i t  recom m endation
contained  in that report  (page 9). pr&SttCv^

• SB 139 also incorpora tes  recom m endations  contained in the audit o f  the 
Alaska Sunset Process and Selected Investigative Issues.

A r $ t t S -
First, (Sec. 2) for h o a rd s  th a t  a re  te rm inated , this legislation clarifies the tran s fe r  of 
au th o ri ty  for regu la to rs  and  disciplinary powers to the d ep a r tm en t  of Com m erce,
C om m unity ,  and  Economic Development). While the D epartm en t has assum ed the 
responsibility  fo r  adm in is te ring  the regula ted  occupation a l t e r a  ho a rd  has 
te rm ina ted ,  the s ta tu tes  do not clearly give the D epartm en t the au th o ri ty  to do so.
T h is  change  will help ad d ress  this uncerta in ty .

S'
Second, SB 139 (Sections 3 and  / )  changes the s tan d a rd  sunset period for 
occupational hoards  in AS OS.03.020 c) and  non occupational ho a rd s  in AS 
-44.66.010 (c) from  "no t to exceed fou r  y ea rs"  to not to exceed eight years" .
Increasing  the s ta n d a rd  sunset period allows lor b e t te r  use o f  aud it  staff, com m ittee 
time, and  m akes the sunset process less consum ing f a r  hoards /regu la to ry  agencies.

6
Finally, (Sec.40 two crite r ia  a re  added  to s ta tu te  that the aud i to rs  must consider in 
the course  of a sunset review:

■ T he extent to w hich the hoard , commission, o r  agency has effectively atta ined  
its objectives and  the efficiency with which it has opera ted .



and

• T he  extent to which the board ,  commission, o r  agency duplicates  the 
activities o f  a n o th e r  governm ental agency o r  the p r iva te  sector.

Expanding  the crite r ia  will assure  th a t  aud ito rs  will m easure  the efficiency and  
effectiveness o f  hoards ,  com missions o r  agencies u n d e r  review.

The Senate L a b o r  an d  C om m erce  C om m ittee app roved  one am en d m en t offered by 
the A dm inistra tion  add ress ing  w hat occurs when a  hoard  is te rm ina ted .  Sec. 2 of 
the hill was am ended  with language tha t sta tes  “all s ta tu to ry  au th o ri ty  of the hoard  
is t ransferred  to the d e p a r tm e n t”  and  a new Sec. 4 was added  tha t fu r th e r  defines 
the transition  of board  regula tion  when te rm inated . While the original version of 
the hill contained language a im ed a t  add ress ing  board  te rm ination , the L a b o r  and  
C om m erce C om m ittee  p re fe r red  the add itional language offered by the 
A dm inistration .

Finally, the re  is • ne fiscal note from  O ccupation  Licensing -  passage  of this 
legislation will incu r  no add itional costs -  and  the outly ing fiscal years  the fiscal note 
merely shows the cost o f  continuing  this hoard  at the cu r re n t  level a lread y  included 
in the budget.

T h a n k  you M ad am  C hair .

Moth the Legislative A u d ito r  and  myself a re  here  to help with questions.

b D lull - K . n
( W \
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LEGISLATIVE BUDGET AND AUDIT COMMITTEE

DIVISION OF LEGISLATIVE AUDIT

T lic Legislative Budget anti Audit Committee is a 
permanent interim committee ol' the Alaska 
Legislature. The committee is made up o f live 
senators and live icpresentatives, w ith one alternate 
from the Senate and two from the House The 
chairmanship o f the committee alternates between 
the two chambers every legislature.

I he committee is responsible for provid ing the 
legislature w ith audits o f state government 
agencies. The programs and activ ities o f state 
government now cost more than St) b illion a year 
As legislators and administrators try increasingly to 
a lli. 'a le slate revenues effective ly and make 
government work mote e ffic ien tly , they need 
information to evaluate the work ol governmental 
agencies file audit work pcrfonued by the D ivision 
o f Legislative Audit helps provide that information.

As a guide In all (licit vvotk. the Division o f 
Legislative \ iid it complies w ith genet.illy accepted 
auditing standards established by the American 
Institute o| Certified Public Accountants and with 
government auditing slatulaids established by the 
I i S General Accounting O llice .

Audits .ue peilo imed as mandated bv Alaska 
Statutes m at the diiee lion ol the I egislato Budget 
and Audit Committee. In d iv id u a l legislators or 
committees can submit requests im audits o f 
speu lk ptogtams • i agencies to the committee loi 
eoiis ide iu lio ii Copies ol all io iiip le te i! ntiliis ate 
available liom  the D ivis ion ol Legislative Aud it's 
otlices in Juneau. \m  hoi age. ot at out Weh me 
lid|> w w vv legaiidil • late ak u

• V « I * > r i  i * I »V « • !««•>*• / ’s / s *  • s «
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Senator Ben Stevens 
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S enator Con Bundc  
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Senator I.v d a  G reen  (a lte rn a te )

D I V I S I O N  O l  L E G I S L A T I V E  A U D IT

I ’at Davidson. C l* \
Legislative A u d ito r

P .O . Box I I .d im  
Juneau, A K  *i«>S 11-.VMM)

(907)465-3X 30. Juneau  
(907)561-1-145, Anchorage 

(91171465-2347, Juneau l ax 
(907)561-1452 Aik  Inn age fa x



LEGISLATIVE BUDGET AND AUDIT COM M ITTEE
Division of Legislative Audit

P.O. Box 113300 
Juneau, AK 99811 -3300 

(907) 465-3830 
FAX (907) 465-2347 

Internet e-mail address: 
lcgaudit@legis.state.ak.us

N ovem ber 22, 2004 
M em bers o f  the Legislative Budget 

and A udit Committee:

In accordance with the provisions o f  Title 24 o f  the Alaska Statutes, the attached report is 
subm itted for your review.

D E P A R T M E N T  OF C O M M E R C E , CO M M U N ITY ,
A N D  E C O N O M IC  D EV E L O PM E N T  

A L A SK A  S U N S E T  PRO CESS A N D  SELECTED  IN VESTIGA TIV E ISSUES

Septem ber 28, 2004

Audit Control N um ber 
08-30031-05

The purpose o f  this audit was to review A laska ’s sunset process to assess the impact o f  
sunset laws and to m ake  recom mendations for improvement. We also reviewed operations o f  
the investigative unit within the Department o f  Commerce, Community, and  Econom ic 
Development, Division o f  Occupational Licensing.

G overnm ent auditing standards require auditor to be “fre e  both in fac t and appearance from  
personal, external or organizational impairments to independence." The recom m endations 
made in this report would have an impact, albeit a minor impact, on the tim ing  o f  work 
performed by the Division o f  Legislative Audit. Therefore, we must note the appearance o f  
an organizat onal impairment to independence in this audit.

Except for the noncom pliance with the independence standard identified in the prior 
paragraph, the audit w as conducted in accordance with generally accepted governm ent audit 
standards. F ieldwork procedures utilized in the course o f  developing the findings anil 
discussion presented in this report are discussed in the Objectives, Scope, and M ethodology.

mailto:lcgaudit@legis.state.ak.us
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Q B .JE C T IV E S . S C O P E .  AND M E T H O D O L O G Y

In accordance w ith  Title 24 o f  the A laska Statutes and a special request by the Legislative 
Budget and Audit Com m ittee, we have conducted a performance audit o f  A laska’s sunset 
process and the investigative unit in the D epartm ent o f  Com m erce, Community, and 
Economic D evelopm ent (D C C ED ), Division o f  Occupational Licensing.

Objectives

The objective o f  the  audit was to review the efficiency and effectiveness o f  A laska’s sunset 
process. Specifically:

• Determine i f  the  standard extension period o f  four years is an  efficient use o f  state 
resources.

• Review the ex isting  termination dates for the boards, commissions, and agencies under 
A laska’s sunset laws to determ ine if  the termination dates are evenly distributed.

• M ake recom m endations for updating the sunset process based on national trends and best 
practices.

• Identify organizations and programs that have sunset dates, but arc not part o f  the formal 
sunset review process.

• Identify regula ted  occupations that arc not covered by the forma! sunset rev iew  process.

• Summarize the legislation and operational changes that have resulted from A laska’s 
sunset process.

• Evaluate the effic iency  o f  the Division o f  Occupational Licensing’s investigative unit. 

Scope and Methociolouv

Division o f  Legislative Audit conducts audits and issues audit reports in accordance  with 
government audit standards. These standards require that the auditors be "free hotli in fact 
and appearance fro m  personal, external or organizational impairments to independence. ” 
During A laska’s sunse t process the legislative committees o f  referral consider  reports issued 
by the Division o f  Legislative Audit. Recommendations made in this report w ould  have an 
impact, albeit a m in o r  impact, on the timing o f  work performed by th e  Division o f  
Legislative Audit. Therefore, we would not be considered to be free from the appearance o f  
an organizational im pairm ent to independence for recommendations made in th is  report.

Out review o f  the sunset process covers the 25-year period FY 78 th rough FY 04. The 
examination o f  the investigative unit focused on a five-year period FY 00 th rough FY 04.

A A S K A  S I  Al l - I . FTH.MAI I JRI- DIVISION O l LlililSIWrm AUDIT



O ur evaluation involved review and analysis  o f  the following documents:

Laws and regulations

•  Relevant A laska Statutes (AS), including AS 44.62, A S 44.66, AS 24.20, and 
A S 08.01 through AS 08.03

•  Relevant section o f  the A laska Adm inistrative Code (AAC), including 12 A C C  02.010 
through 02.990

•  Sunset-related statutes for Delaware, Louisiana, Oklahom a, Tennessee, Maine, and 
W ashington

•  Occupational licensing-related statutes for Arizona, Colorado, H awaii, Minnesota, 
V erm ont, Virginia, Florida, and W ashington

Reports, publications, and articles

•  Occupational Regulef>on M innesota Legislative Auditor, 1997

• Sunset Review Process in Connecticut 1998 report published by C onnecticu t’s 
Legislative Program Review  and Investigative Committee,

•  Sunset Laws: Limited lifespan for state agencies? by Tony Licata,

•  Sunset, Sunrise, and Agency Audits published in 2004 by the Council on Licensure, 
Enforcem ent and Regulation,

•  Sunrises without Sunsets -  Can Sunset Laws Reduce Regulation? by Vcrn 
' M cK inley published by the Cato R eview  o f  Business & Government,

• Sunset -  Still Effective A fter A ll These Years? Talking points of Ken Levine, 
Assistant Director Texas Sunset Advisory Commission 2001.

•  Is the sun setting on the Texas sunset law? by Dave M cN eely published by the State 
Legislatures; 1994, and

• A Short History o f Sunsets by N adya Labi published by L.cgal affairs magazine 
January/February  2004.

Other documents

• Fifty-nine occupational licensing investigative case files,

• Occupational licensing investigative websites for Colorado, North D akota, Montana, 
and Idaho,

•  A nnual reports for occupational licensing boards and nonoccupational regulatory 
agencies.

. i
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•  V arious new spaper articles and other publications from 1977 related to the 
passage o f  sunset legislation, and

• Legislative A udit sunset audits.

We also conducted interviews with the following individuals:

• Assistant attorney general assigned to occupational licensing investigative unit

• Occupational L icensing ch ief  investigator

• Thirteen current occupational licensing investigators

• Tw o previous occupational licensing investigative supervisors

« D C C E D  staff  program m er assigned to assist with the investigative case m anagem ent
system

• Previous Legislative Auditor

• Executive D irector and s taff  o f  the Regulatory Comm ission o f  Alaska

• Executive D irector o f  the Alcoholic Beverage Control Board

• O m budsm an

• Current and previous directors o f  the Division o f  Occupational Licensing

• Chief, Occupational Licensing

• Representatives from Alabama, Arizona, Arkansas, Colorado, Delaware. Kansas, 
M innesota, M ontana, and New H ampshire regarding sunset and/or sunrise programs

• Executive Adm inistrator for the State Medical Board

AIASKA STA11: UXil.SIAWHI-:
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Q KGAN1ZATION AND FUNCTiO^ J

Department o f  C om m erce , Community, and Economic D evelopm ent

Under the provisions o f  Title 44 o f  the A laska Statutes, the Department o f  Commerce, 
Community, and E conom ic  Development (D CCED ) provides a w ide range o f  r :rv iccs  to 
private businesses, as well as aids in protecting the public through the regulation o f  certain 
industries. D evelopm ent services provide general assistance and access to capital markets for 
businesses. D evelopm ent services also coordinate num erous state loan programs and manage 
programs aimed at key econom ic sectors such as electric pow er generation, tourism, 
aerospace, mining, and fishing.

Division o f  Occupational Licensing

The Division o f  O ccupational Licensing (OccLic) is organisationally located within 
DCCED. OccLic is responsible for issuing all business licenses and serves as the primary 
occupational licensing agency for the state. Additionally, OccLic regulates entry into 
professions and enforces  performance standards to ensure Alaska consum ers receive safe, 
com petent services.

Occupational Licensinu Boards

Licensing boards and com m issions are responsible for establishing qualifications for entry 
into various professions. These entities have the authority to propose and adopt legislative 
am endments and regulations. The occupational licensing boards can also discipline licensed 
professionals for incompetent, unethical, or illegal behavior. All o f  the occupational licensing 
boards are subject to the sunset review process.

aiaska srAir u m s i . A  n  n r
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g A C K G R O r N D  IN FO RM A TIO N ^

Sunset laws began to be adopted by  states in the 1970s as part o f  a national m ovem ent to 
increase the accountability  o f  governm ent and to reduce bureaucracy. Colorado was the first 
state to adopt sunset legislation in 1976. By the mid-1980s, a total o f  36 states had adopted 
similar legislation.

H istory o f  sunset laws

A lthough sunset laws differ between states, 
their premise is the same. Each sunset state 
has a provision in law  that requires periodic 
review to jus tify  the continued existence o f  a 
particular law, adm inistrative agency, or 
other governm ental function. Term ination o f  
operations is au tom atic  i f  the legislative body 
does not pass a bill to extend statutory 
authority. In theory, the sunset process 
provides routine redcterminatiou o f  the need 
for som e aspect o f  governm ent - thereby 
m aking it m ore likely that growth o f  
governm ent is productive and deliberate. 
Sunset laws are one method that states have 
chosen to com bat the problem  o f  legal 
obsolescence (see Exhibit 1).

Professional literature indicates that states 
have had m ixed levels o f  success with their 
sunset laws. M ost articles, publications, and 
reports written about sunset conclude that it 
has not lived up to expectations. By 1990, six 
states had repealed their sunset laws and 
ano ther  six had suspended the p rocess .1

E x h ib it
L e g a l O bso lescen ce

T h e  ten n  legal obsolescence is used to describe  

the reduced a p p lic a b ility  and  usefu lness o f  a 

statute, regu la tion  o r agency. T h e  C a to  R e v ie w

o l Business &  G o v ern m en t lists the fo llo w in g  

reasons fo r legal obsolescence:

•  T h e  p ro b lem  o r cris is that spaw ned  the  

agency is sh o rt-term  in  n ature , d issipated  o r 

ceased to be a p ro b lem

•  P rob lem s w ith  p a rticu la r so lu tio n s  do not 

m anifes t them selves fo r decades, at w h ich  

poin t interest groups that b e n e fit fro m  the  

status quo are w e ll en tren ch ed . F o r  

e x am p le , the Socia l S e c u rity  system  has 

proven its e lf  unsound fro m  a r  ac tu aria l 

standpoin t, la rg e ly  due to the change in 

dem ograph ics since the 1930s.

•  R egu lation s q u ic k ly  b eco m e o bsolete  - fast 

paced techn o lo g y  o r in te rn a tio n a l 

co m p etitio n  q u ic k ly  ch an g e the  

assum ptions upon w h ich  th e  reg u la tio n  is 

based.

Source: Sunrisos without Sunsets by  the Cato R ev iew  o f  
Busincs- and Government

In 1998, Connecticut (one o f  six states that suspended their sunset law) perform ed a review 
o f  their sunset pro  is. The report cited the following deficiencies that led o ther states to 
repeal or suspend the ir  sunset laws:

'I'hc process p laces  excessive time dem ands on legislators and legislative staff;

'in form ation  taken from  S u n s e t ,  S t tn i is e ,  a n d  A g e n c y  A u d its  article published by the C ouncil on Licensure, 
Enforcement and Regulation (C L E A R ).

ALASKA S I ATI: UvGISLATUHl
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• The process often requires legislators to choose between proposals that are modestly  
beneficial to all citizens but can be devastatingly negative to specific interest groups; and,

• O ther forms o f  providing oversight have becom e more popular.

States differ when it conics to im plem enting sunset legislation

States differ on the scope o f  sunset legislation, the standard period for review, the criteria 
against which entities are evaluated, the types o f  entities subject to sunset, and the 
type/extent o f  legislative participation in the p rocess . '

A ccording to 2002 The Book of the States, there 
are 26 states w ith  active sunset programs.
Exhibit 2 sum m arizes  the scope o f  sunset 
legislation for the 2 6  states. In terms o f  agencies 
reviewed, eight o f  the states, including Alaska,
Texas, and C olorado, have comprehensive sunset 
programs. These  states periodically conduct 
sunset rev iew s on administrative agencies, 
regulatory agencies, and/or provisions o f  law.
A nother nine states, only conduct sunset reviews
on regulatory agencies. The other states have more selective/discretionary sunset laws; 
choosing what program s to review based on factors such as legislative interest, risk, and 
available resources. An additional 11 states have not enacted sunset legislation in the same 
sense as these 26 sta tes but have included sunset clauses in selected programs or legislation.

Exhibit 2

Scope of Sunset 
Legislation

Number of States 
with Active Sunset 

Programs

Comprehensive 8
Regulatory 9
Selective 8
Discretionary 1
Total 26

Exhibit 3
Standard Period 
between Sunset 

Reviews

Number ofStates 
with Active Sunset 

Programs

4 years 4
6 years 3

10 years 8
12 years 1
Varies 2
Not Specified 8
Total 26

T he standard period o f  time between sunset 
reviews varies between states from a low o f  four 
years to a high o f  12. Exhibit 3 sum m arizes the 
standard extension period for the 26 states with 
active sunset programs. Alaska shares the 
shortest standard sunset period o f  four years with 
three other states. Eight o f  the states have 
periods o f  ten years and ten states do not have 
specific p c i .)d s  for the review or the period 
varies.

M ost states have, em bodied in their sunset legislation, criteria used to evaluate the m erits o f  
an agency or provis ion  o f  law. Sunset criteria differ in number, focus, and detail but share 
s imilar characteristics. Most importantly, criteria arc used to determine w hether there is a 
continued public need  for the entity being reviewed. Additionally, states typically  have 
criteria for de term ining  whether the agency being reviewed has effectively incorporated

'  According to 2002 Tim Rook of Iho Stales Volume 37. published by the Council o f  Suite Governments.
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public participation, responded in a timely m anner to complaints, efficiently accomplished its 
objectives, and com plied  with specific requirem ents such as affirmative action.

States also d iffer on the responsibility for sunset reviews. In some states, such as Alaska, the 
responsibility for conducting  sunset reviews rests w ith  a legislative agency. Others have s ta ff  
within the executive branch perform the reviews. M any  states use a self-evaluation report 
that agency m anagem ent must complete and subm it to the evaluation agency.

Legislative intent o f  A laska’s sunset law

The sponsoring legislator made the 
following com m ents  regarding intent o f  
the sunset law:

The legislature finds that the 
substantial increase in the number o f  
state agencies, boards and 
commissions, and the proliferation o f  
rules and regulations which each has 
adopted have contributed to a public 
disenchantment with the operation o f  
stale govern nent.

The sunset law  w as  intended to ensure 
that governm ent grow th in boards, 
eormpissions, and o ther  agency programs 
was necessary and  productive. This 
sentiment w as w ide ly  supported during 
the 1977 legislative session. As a result, 
the legislation received broad-based 
support. H ow ever, there were concerns 
over the resu lting  workload for 
legislative and agency  staff.

Hie sponsor o f  the sunset bill wanted to 
include a variety o f  executive branch 
departments, agencies, and programs 
under its provisions. Other legislators 
were concerned about including such 
programs because  o f  the unknown workload implications. Ultimately, the sunset bill that 
passed m ade o ther agencies subject to the sunset process (AS 44.66.020) but listed none 
specifically. Rather, it allowed fo ra  process by w hich programs could be added. To date, this 
option has not been used. A laska’s sunset program covers only specific state agencies, 
boards, and regula tory  agencies.

Exhibit 4

Automatic Termination without Sunset

The following are five examples of commissions and 
programs that contain termination clauses in their 
enabling legislation but are not subject to the sunset 
legislative oversight process. Automatic termination, 
without sunset, occurs when a bill authorizing an 
entity/program has a section hat repeals the enabling 
statutes as of a certain date. These programs typically 
go through a lobbying phase to encourage legislation 
to extend their life.

The difference between the following entities, and 
those subject to sunset, is the level of legislative 
review of the extension process. The sunset statutes 
mandate a hearing be held to take testimony from the 
public and other parties. Further, sunset statutes 
require no more than one board or commission can 
be mentioned in the title of a bill for the 
reorganization or extension. Conversely, entities with 
automatic termination can be extended without 
formal hearings and may be part of other legislation.

Com m i ss i on s/programs with automatic termination 
include:

■ Navigable Water Commission o f  Alaska
• Alaska Minerals Commission
• Alaska regional economic assistance program
• Reemployed retirees program
• State training and employment program
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A laska’s experience with the sunset process

While the total num bers  o f  entities subject to sunset have not changed dramatically (27 in 
1977 com pared to 30 in 2004), the organizations that make up the total have significantly 
changed. During this time period, seven occupational boards were added, seven were 
terminated, and tw o w ere m erged into one board. Additionally , 16 nonoccupational boards 
and regulatory agencies w ere  added, 11 were terminated, and tw o w ere m erged into one.

A ppendix B provides a sum m ary  o f  occupational boards that w ere subject to sunset as o f  
June 30, 2004, those that were terminated since the law w as passed; and, those that were 
added. Appendix C  provides the same information for nonoccupational boards and regulatory 
agencies subject to sunset.

Since inception o f  the sunset law, entities have been subject to the sunset process over 150 
times. The report conclusion section o f  this report addresses the extent to which sunset audit 
recom m endations have  been implemented.

C om m on m isconceptions about the sunset process

The sunset process i:. not clearly understood by all public policy participants. Two o f  the 
most com m on “ m isconcep tions” are listed below:

1. When an occupational hoard terminates, the licensing o f  the related professions also 
term inates: T h is  is not true. When an occupational board terminates, licensing o f  the 
professions it regula tes  docs not terminate. Statutes still require professions to be 
regulated but d o  not specifically address w hether the responsibility  for regulation 
transfers to the D epartm ent o f  Commerce, Com m unity, and  Econom ic Development 
(D CCED ) the state departm ent typically responsible for regulating occupations. This 
creates uncertain ty  for licensees and a legal quagm ire for D CCED , w ho is expected to 
take over regula tion  but m ay not have the legal authority to do  so.

2. All boards, com m issions , and councils arc subject to sunse t: This, also, is not true. With 
the exception o f  occupational licensing boards, there arc no unique characteristics that 
identify an agency  for ..unset. Nonoccupational boards that are subject to sunset, as well 
as those not subject to sunset, share similar characteristics. For exam ple, the Council o f  
Domestic V io lence and Sexual Assault and the Com m ission on A ging  arc subject to 
sunset, but the A dvisory  Board on Alcoholism and Drug Abuse and the Homeless 
Council arc not.

Further, there is no unique characteristic that identifies the need for an occupation to be 
regulated by a board  rather than DCCED. Currently, there are 14 occupational licensing 
program s adm inistered by DCEED without the use o f  an occupational licensing board. 
(See Appendix D  to this report for the listing)
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