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(A) thif cstini.iied and actual cost nf each active rehabilitation
pin:

(L) ihe estimated and actual lime of each rehabilitation plan:

(C) 1t stain:; reporton all individuals reuuesiin». wniviioj.

I»exiimint».  completing, orterminating a reemployment, bene (Its program

including
() reasons lor  denial, waiver, suspension, or
icTinimition:
(i) dales (ircomplelion and |A| return to work: and
(iii)  oilier inrnrinaticm minimi by the director
IDATE];

(D) the cost of reemployment benefits:
(E) stains renorts of all individuals who xiieeesstnllv

eunuileted a rcemnlovment plan that inelndes

(i) the ohm's occnnnlionnl emil and  hether the
incli\'ilinal obtained uork alter eonudetimi in the planned (X-
aimlher (leenpalimi: and
fiit the inilisiclnal's employment stains si\ months,
one vear. anil two vears alter rfemiilovnient plan eomnlelion:
(6) maintain a list of rehabilitation specialists who meet the
qualifications established under this section;
() promote awareness among physicians, adjusters, injured workers,
employers, employees, attorneys, training providers, and rehabilitation specialists of
the reemployment program established in this subsection.
*See. 120 AS23.30.041(c) is repealed and reenacted to read:
© An employee and an employer may stipulate to the employee's eligibility

for reemployment benefits at am time. If an employee suffers a compensable injury
and. as a result of the injury, the employ ee is totally unable, for -15 consecutive days,
to re:urn tv the employee's employment at the time of injury, the administrator shall
notify the employee of the employee's rights under this section within 14 days after the
mi5h day. Ifthe employee is totally t.nahlc to return to the employee's employment for
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60 consecutive days as a result of the injury, ilic employee or employer may request an
eligibility evaluation. The administrator may approve the request if the employee's

injury may permanently preclude the employee's return to the employee’s occupation

.1 the lime of the injury. If the employee is totally unable to return to the employee's

employment at the time of the injury for 90 consecutive days as a result of the injury,

ihe administrator shall, without a request, ordct an eligibility evaluation unless a
stipulation of eligibility was submitted. If the administrator approves a request or
orders an evaluation, the administrator.shall, on a rotating and geographic basis, select
J rehabilitation specialist from the list maintained undci (b)(6) of this section to

perform the eligibility evaluation. If the person that employs a rehabilitation specialist

selected by the administrator to perform an eligibility evaluation under this subsection

s performing any' other work on the same workers compensation claim involving the
injured employee, the administrator shall select a different rehabilitation specialist.

*Sec. 13, AS 23,30.041(0 is amended to read:
(i Anemployee is not eligible lor reemployment benefits if
(1) the employer offers employment within the employee's predicted
post-injury physical capacities at a wage equivalent to at least the state inminium wage
under AS 23.10.065 or 75 percent of the worker's gross hourly wag s at the time of
iii'lirv, whichever is greater, and the employment prcp.ucs the employee to be
employable in other jobs that exist in the labor market:
(2) tin, employee previously declined the develoninenl of a

benefit under fuv2) of this section, and returned to nork in the same or similar
lircnp:iiiini in terms of physical demands minimi of the employee at the time of

the previous iniurv:
the employee lias been previously rehabilitated in a former

worker's compensation claim and returned to worl, in the .aim or similar occupation
in terms of physical demands required of the employee at the time of the previous

injury, or
03 )| ai the time of medical stability., no permanent impairment is

identified or expected.
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*Sec. 1 As 23.30.dH 1(g) is amended lo read:

(y) Within 30 | 151 days after the employee receives the administrator's
notification of eligibility for benelils. an employee | W K) ESIRIVS TO 1JSE T ILSIi
IUINKFIIS| shall give written notice under oalli. on a form provided P\ the*
division, lo the administrator and the employer of the employee's election to
either use the reomplovinert| benefits or to accept a job dislocation benefit under
(2) of tins subsection. The followin«j ni>|bv lo an election tinder this subject inn:

(1) an employee who electslo use the leciiiplovmcrt benefits also
shall notify the employer of the employee's selection of a rehabilitation specialist who
shall provide a complete reemployment benefits plan: failure | FAILURE] lo give
notice 0f selection of a rehabilitation specialist required by this parnuraph
|SUBSECTION] constitutes noncooperation under (n) of this section: if [ Il-1 the
employer disagrees with the employee's choice of rehabilitation specialist to develop
the plan and the disagreement cannot be resolved, then the administrator shall assign a
rehabilitation specialist: the |. Till ) employer and employee each have one right of
refusal of a rehabilitation specialist:

(2) an employee who elects to accept a job dislocation benefit in
place of rccmplovmenl benefits and who lias been civet) a permanent partial
impairment raliii'j b\ a physician shall lie paid

(A) S5.(Illl) if the employee's permanent partial impairment
ratints is greater than zero anil less than 15 percent:

ilt> SSIIK) if the employee's permanent partial impairment
ratin» is 15 percent or i;renter 'mu less than JLpercent: or

1Q SI 35011 if the employee's permanent partial
impairment ratine is 3L percent or greater:

(3) the form provided 2\ the division Ibr election must specify that
the employee understands Ihe scope of the benelils and ritthls heiii'j waived hv
the election: the administrator shall serve a copy ol the executed election form on
lhe parlies within 10 (lass alter rccciviii'j Ilie form from the employee: the
election and waiver of tmchoscn benefits is effective upon service to the parlies: a
waiver ami election clTecihe mnlcr this subsection discharges the employer's
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1 liability lor IIn- benefits or ri»lus under this section |Ili;il ucre not elected: :i

2 waiver niiiv nol In* modified under AS 23.311.13(1: Ilie administrator mav not
3 accept nnoledion to accept 'i joh flisincnlion benefit hv :m employee who li:is nol

| siciicd a form that conspicuously notes llir benefit hcimi waived.

5 *See. 15. AS 23.30.0-11(j) is amended to read:

0 () The employee, rehabilitation specialist, and jTIIE] employer shall sign the
7 reemployment benefits plan. If the employer and employee fail to agree on a

K recmploym sit plan, either party may submit a reemployment plan for approval to the
9 administrator. The [; Tl IF| administrator shall approve or deny a plan within 14 days
10 after the plan is submitted. Within [; WITHIN] 10 days after [OF] the decision,
11 either party may seek review of the decision by requesting a hearing under
12 AS 23.30.110. The [ TMK| board shall uphold the decision of the administrator
13 unless evidence is submitted supporting an allegation of abuse of discretion on the part
14 of the administrator. The [; 111H board shall render a decision within 30 days after
15 completion of the hearing.

16 “See. 16. AS 23.30.041(1;) is amended to read:

17 (k) Benefits nv itcd to the reemployment plan may not extend past two years
Ik from date of plan approval or acceptance, whichever date occurs first, at which time
19 the benefits expire. If an employee reaches medical stability before completion of the
20 plan, temporary total disability benefits shall cease, and permanent impairment
21 benefits shall then be paid at the employee's temporary total disability rale. If the
22 employee's permanent impairment bench's are exhausted before the completion or
23 tcrmir lion of the reemployment prnccs |PLAN'|, the employer shall provide
24 compensation equal to 7(1 percent of the employee's spendable weekly wages, but not
25 to exceed 105 percent of the average weekly wage, until the completion or termination
26 of the process ji’LAN]|, except that any compensalion paid under this subsection is
27 reduced by wages earned hy the employee while participating in the process (1.AN]
28 to the extent that the wages earned, when combined with the compensation paid under
29 this subsection, exceed the employee's temporary total disability rale. If permanent
0 partial disability or permanent partial impairment benefits have been paid ina lump
3! sum before the employee requested or was found eligible for reemployment benefits,

CSSIt 13(1(3VI>) -10- SHOIMIC
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payment ol' benefits under this subsection is suspended until permanent partial
disability nr nennanenl iiarlial imnairmenl benelils would have ceased, had those
benelils been paid at the employee's temporary total disability rate, notwithstanding
the provisions of AS 23.30.155(j). A permanent impairment benefit remaining unpaid
upon the completion or termination of the plan shall be paid to the employee in a
single lump sum. An employee may nol be considered permanently totally disabled so
long as the employee is involved in the rehabilitation process under this chapter. The
fees of the rehabilitation specialist or rehabilitation professional shall be paid by the
employer and may not he included in determining the cost of the reemployment plan.
*Sec. 17. AS 23.30.0-11 (n) is amended to read:

(n) Alter the employee has elected to participate in reemployment benefits, if
lite employer believes the employee has not cooperated, the employer may terminate
reemployment benefits on the dt. : of noncoopetalion. Noneooperation means

(1) unreasonable failure to
(A) keep appointments;
(11) maintain passing grades;
(C) attend designated programs;
(D) maintain contact with the rehabilitation specialist;
() cooperate with the rehabilitation specialist in developing a
reemployment plan and participating in activities relating to reemployability on
a full-time basis;
(T) comply with the employee's responsibilities outlined in the
reemployment plan: or
(I1) participate in any planned reemployment activity as
determined by the administrator; or
(2) failure to give written totice to the employer of the employee's
choice of rehabilitation specialists within 30 [15] days aftet receiving notice nf
eligibility for bcnelits from the administrator as :eijuircd by (g) -I'this section.
*Sec. IS. AS 23.30.0-1 lip) is amended to read:
(p) Wnen the l'uited Stales Department of Labor publishes a new edition,

revision, or rep'acement for the "Selected Characteristics of (tccupations Defined in

SIKIDOC: , CSSU 13fI(.Ifll)
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(A) liic estimated and actual cost of each active rehabilitation

plan;
(B) the esiiniated and actual time of each rehabilitation plan;
() a status report on all individuals re niestin». waiving.

heuinninu. con. deling. or terminating a reemployment benefits program

including
fit ~ reasons for denial, waiver, suspension, or
termination:
(i) dates of completion and [AJreturn to work: and
(i) other information rennired hv (lie director
[DATE];

(D) the cost of reemployment benefits;
CD status reports of all im.ividiials who successfully

completed a reemployment plan that includes
() the plan's occupational goal and whether the

individual obtained work after completion in the planned or

another occupation: and
(if) the individual's employment status siv months,

one year, anil two vcars after reemployment plan completion:
(6 )maintain a list of rehabilitation specialists who meet the

qualifications established under this section;
(7) promote awareness among physicians, adjusters, injured workers,
employers, employees, attorneys, training providers, and rehabilitation specialists of

the reemployment program established in this subsection.

*See. 12 AS 23.30.041(c) is repealed and reenacted to read:

(e) An employee and an employer may stipulate to the employee's eligibility
for reemployment benelils at am time. If an employee suffers a compensable injury
and, as a result of the injury, the employee is totally unable, for 45 consecutive days,
to return to the employee's employment at the time of injury, the administrator shall
notify the employ ee of the employee's tights under this section Wi hin 14 days after the
45th day. If the employee is totally unable to return to the employee's employment for
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60 consecutive clays as a result of the injury, the employee or employer may request tin
eligibility evaluation. The administrator may approve the request if the employee's
injury may permanently preclude the employee's return to the employee's occupation
at the lime of ihe injury. If the employee is totally unable to return to the employee's
employment at the time of the injury for 90 consecutive days as a result of the injury,
the administrator shall, without a request, order an eligibility evaluation unless a
stipulation of eligibility was submitted. If the administrator approves a request or
orders an evaluation, the administrator shall, on a rotating and geographic basis, select
a rehabilitation specialist from the list maintained under (b)(6) of this section to
perform the eligibility evaluation. If the person that employs a rehabilitation specialist
selected by the administrator to perform an eligibility evaluation under this subsection
is performing any other work on the same workers' compensation claim involving the

injured employee, the administrator shall select a different rehabilitation specialist.

*See. 13 AS 23.30.041(f) is amended to read:

() An employee is not eligible for reemployment benefits if
(1) the employer offers employment within the employee's predicted
post-injury physical capacities at a wage equivalent to at least the state minimum wage
under AS 23.10.065 or 75 percent of the worker's gross hourly wages at the time of
injury, whichever is greater, and the employment prepares the employee to be

employable in other jobs that exist inthe labor market;

(2) the employee previously declined the development of a
reemployment benefits ohm under (») of this section, received a job dislocation
benefit under (e)(2) of this section, and returned to work in the same or similar
occupation in terms of physical demands leunircd of the employee at the time of
the previous injury;

(3) the employee has been previously rehabilitated in a former
worker's compensalion claim and returned to work in the same or similar occupation
in terms of physical demands required of the employee at the time of the previous
injury; or

(4j (3)| at the time of medical stability,, no permanent impairment is

identified or expected.
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Summary or CSSB 130(.1UD) Prepared for Senate Finance Committee

Maintaining Medical Benefits While Reducing Costs

Sec. 26

Sec. 24

Sec. 51

Sec. 26

Sec. 23

Sec. 25

Sec. 25

Sec. 25

Reduce health care costs incrementally by resetting the current
maximum reimbursement rates for health care services at the
maximum level applied to bills for services rendered in 2004. (By
using the Alaska Workers' Compensation Board Medical Fee
Schedule in effect on December 15, 2003.) (Page 17)

Maintain those maximum rates pending a report of an appointed
medical review committee’s comprehensive examination of the
workers’compensation health care delivery system. (Page 16)

The committee must report to the Commissioner of Labor &
Workforce Development, and die Legislature, no later than the first
week of the 251! legislative session. (Pages 30-31)

Continue to protect workers by providing that they may not be
required to pay any fee or charge for health care sendees provided

under the Act. (Page 19)

Reduce health care costs incrementally by restricting compensable
palliative care to that which an attending physician certifies is
required to 1) enable the injured worker to continue time-of-injury
employment or 2) participate in an agreed or approved
reemployment plan. This limitation does not apply to treatments a
physician certifies are needed for chronic, debilitating pain. (Pages

15-16)

Seek to promote injured workers’safe and efficient return to health
and Junction by presuming their injuries require the treatments
described in the national, peer-reviewed Occupational Medicine
Practice Guidelines of the American College of Occupational and
Environmental Medicine. Presumption may be rebutted by injured
worker’s physician’s written certification of the treatment at
variance with the guidelines and the basis of the physician's
conclusion that varying treatment was reasonably required by the
nature of the injury or process of recovery. (Page 16-17)

Require Board to adopt other guidelines for injuries not covered by
the ACOEM Guidelines. Presumption application and means of
rebuttal of those standards same as those for ACOEM Guidelines.
(Pages 16-17)

Take advantage of generic drug cost savings by requiring their use
unless a name brand is medically necessary. (Page 16)

Prepared I>y ilie Alaska Dquiimnil of l.abor A: Workforce PevdupmiMil 5
1



Summary of CSSB 130(,1UD) Prepared Cor Senate Finance Committee

See. 25

See. 26

Sec. 43

Take advantage of potential cost reductions by requiring the
Department Of Labor & Workforce Development to adopt a
preferred drug list like that developed by the Department of Health
& Social Sendees. (The Department of Labor & Workforce
Development must also set procedures for establishing need to

depart from list.) (Page 16)

Remove roadblocks to potential cost savings by allowing employers
to develop preferred provider lists and negotiate fee rates. Workers
are not required, and must be informed, that they can choose

physicians not on the list. (Pages 17-18)

Defines health care providers qualified to be “attending
physicians.” (Page 2S)

Prepared In lie Alaska Department ol lail 5 A Workforce 'Vvelopmeni 5
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American College oT Occupational and Environmental Medicine's Occupational
Medicine Practice Guidelines shall be presumed correct on (lie issue of the nature,
extent, and scope of medical treatment or services. For an injury not covered by the
American College of Occupational and Environmental Medicine's Occupational
Medicine Practice Guidelines, the treatment or service shall he in accordance with
standards based on other scientific evidence-based medical treatment guidelines
generally recognized by the national medical community and adopted by the board by
regulation, and those standards shall also he presumed correct on the issue of the
nature, extent, and scope of medical treatment or services. Treatment may not be
denied based on American College of Occupational and Environmental Medicine's
Occupational Medicine Practice Guidelines if the treatment for the injury is not
specifically addressed by the American College of Occupational and Environmental
Medicine's Occupational Medicine Practice Guidelines.
() The presumptions established under (o) of this section may be rebutted hv
an employee's physician's written certification explaining
(1)the nature, extent, and scope of provided medical treatment nr
service that is at variance with the applicable guidelines or standards; and
(2) the basis for the physician's conclusion that the provided medical

treatment or service at variance was reasonably required by the nature of the injury or

process of recovery.

*Sec. 26. AS 23.3(1 is amended by adding a new section to article 2 lo read;

See. 23.30.097. Fees for medical treatment and services; payment of bills.
(@ Al fees and other charges for medical treatment or service are subject to
regulation by the board consistent with this section. A fee or other charge for medical

treatment or service may not exceed the lesser of
(1) the usual, customary, and reasonable fees for the treatment or

service in the community in which it is rendered, not to exceed the Fees in the fee

schedule specilied by the board in ils published bulletin in effect on December 15,

2003; or
(2 )the payment made hy the employer as negotiated by the provider

and the employer under fe) of this section.
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1 exceed the frequency standard. The board shall adopt regulations establishing
2 standards lor frequency of treatin" '. Notwithstanding (a) of this section, a claim
3 lor palliative care or ircalmcm provided alter Ihe employee's conditions
q medically stable is not valid and ciilbrfcahlc against the employer unless (lie
5 cnuiliivec's allciidiiiiy iilivsician eerlines llial the nalliativc care or treatment is
6 required to cr+.I»lc ihe cmnlnvce to continue in the employee's employment at the
7 lime of irealmen. or to enable Ilie employee to continue to participate in an
" dicreed m>on or aimroved reeninlovmenl plan. Tallialhi L.nt oi lic.iliiiliil is .dsn
p snhiecl to the requirements of this subsection if the nalliativc cure or treatment
lo involves continuing and multiple treatments id a similar nature. I,imitations

[ described in this subsection do not amilv if <m‘ physician certifies that lhe

12 treatment is needed to (real chronic debilitating pain.

13 *Sec. 24. AS 23.30.095(j) is amended to read:

14 () The commissioner shall [BOARD MAY] appoint a medical services

review committee, or contract with an existing oiganization in the state or anothci

10 slalS) 10 assisl alK] advisc the (lenarimeni anil the board in matters involving the

jy appropriateness, necessity, and cost ol medical and tcluted seilice,s pio\idcd undet

1t this chapter.

19  *See. 25. AS23.30.095 is amended by adding new subsections to read:

ip (n) a generic drug product must be used when dispensing a drug product to an

21 employee under this chapter unless the attending physician provides justification in

22 writing explaining the medical necessity for the name-brand drug product. The

23 department, hy regulation, shall establish a preferred drug list and a procedure for

-14 establishing medical necessity to depart Irom the list and to use a namc-biand ding

25 product. In this subsection, "generic drug product” has the meaning given the term

26 "equivalent drug product” in \S (1S.80.4K0.

L] j.'or purposes ol this chapter, the medical treatment or service that ihe

2K nature of the injury or the process of recovery requires under (a) of this section means

-0) treatment nr service that is within the recommended guidelines set out in die American

30 College of Occupational and Environmental Medicine's Occupational Medicine

31 practice Guidelines in effect at the time the treatment or service is provided. The
CSSit 130(.11U)) -1t" NHOI30C
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(2)shall hold public hearings and may perform research related to itswork:

(3) may meet in the interim and vote teleplionieally;

(4) shall report ils written findings and give a copy of proposed legislation and
other recommendations to the president of the senate and the speaker of the house of
representatives before December 1, 2005; and

(5) is terminated on February 1,2006.

*See. 48. The uneodificd law of the State of Alaska is amended by adding a new section to

read:
APPLICABILITY. The amendment to AS 23.30.175(h) made by sec. 31 or this Act

applies to an injury occurring on or after the effective date ol sec. 3 1of this Act.
*See. 49. The uneodificd law of the Slate of Alaska is amended by adding a new section to
read:

TRANSITIONAL PROVISIONS, (a)  Litigation, investigations, and other
proceedings pending under a law amended or repealed by this Act or in connection with
functions transferred by this Act continue in effect and nay be continued and completed,
notwithstanding a transfer or amendment or repeal provided lor in this Act.

(b) Certificates, decisions, and orders issued under authority of a lawamended or
repealed by this Act remain in effect for the term issued, or until revoked, vacated, or
otherwise modified under the provisions ol this Act. Contracts, rights, liabilities, and
obligations created by or under a law amended or repealed by this Act and in ellecl on the day
before the effective date of this section remain in effect, notwithstanding this Act's taking

effect.
*See. 50. The uneodificd law of the State of Alaska isamended by adding a new section to

read:

TRANSITION: REGULATIONS. The Department of Labor and  Workforce
Development and lire director of insurance in the Department of Commerce. Community, and
Economic Development may proceed to adopt regulations necessary lo implement the
respective provisions for which each is responsible under this Act. The regulations lake effect
under AS 44.62 (Administrative Procedure Act), but not before the effective dale of the

statutory changes.
*See. 51. The uneodificd law of the State of Alaska is amended In adding a new section to

CSSit 1M ) 3> SIMVBOC
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read:
TRANSITION: MEDICAL SERVICES REVIEW COMMITTEE STUDY AND

REPORT. The medical services review committee appointed by ihe commissioner of labor
and workforce development under AS 23.30.0051j), as amended hy sec. 24 ol this Act, shall
proceed to study medical and related benefits provided under AS 23.30 to determine the
appropriateness, necessity, delivery, and cost ol the benefits and shall, before the end ol the
first week of the First Regular Session of the Twenty-Fifth Alaska State Legislature, provide
to the legislature and the commissioicr of labor and workforce development a report of the
results of the study.

* Sec. 52. Section 50 of this Act takes effect immediately under AS 01.10.070(c).

* See. 53. Sections 1- 4, 31. and 51 of this Act take effect September |. 2005.

* See. 54. Except as provided in secs. 52 and 53 ol this Act, this Act takes cllccl August I.

2005.

-31- CSSB 130(Jtll)
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chapter within 30 days after the employer received the health care provider's
completed report and an itemization of the dale, destination, and transportation
expenses for each dale of travel for medical treatment. If the employer does not plan
to make or does not make payment or reimbursement in full as required by this
subsection, the employer shall notify in writing the employee and the employee's
health care provider that payment will not be timely made and the reason for the
nonpayment. The notification must be provided on or before the dale that payment is
due under this subsection or (d) of this section.

(0 An employee may not be required lo pay a fee or charge for medical

treatment or service provided under this chapter.

* Sec. 27. AS 23.30.100(b) is amended to read:

(b) The notice must be in writing, contain the name and address
employee, [AND] a statement of the time, place, nature, and cause of the injury or
death, and authority to release records of medical treatment for the ininnlor
death, and be signed by the employee or by a person on behalfof the employee, or, in

case o f death, by a person claiming to be entitled to compensation for the death or by a

person on behalfof that person.

* See. 28. AS 23.30.107(b) is amended to read:

of the

(b) Medical or rehabilitation records in an employee's file maintained by the

division nr held bv the board are not public records subject to public inspection and

copying under AS 40.25. This subsection does nol prohibit

(1) the reemployment benefits administrator, the division, the board,
or the department from releasing medical or rehabilitation records in an employee's
file, without the employee's consent, to a physician providing medical services under
AS 23.30.095(k) or 23.30.110(g), a parly to a claim filed by the employee, or a

governmental agency; or

(2) the quoting or discussing of medical or rehabilitation records
contained in an employee's lile during a hearing on a claim for compensation |,| or in

a decision and order of the board.

ASee. 29. AS 23.50.107 is amended by adding a new subsection lo read:

(e) Ihe division may nol assemble, or provide information re necting,

SHOI30C -19- CSSIJ 130(JUU)
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workers' compensation claim and any recovery under AS 23.30.015 to the fund.
Money collected by the division on the claim or recovery shall be deposited in the
fund.

(e) If the money deposited in the fund is insufficient at a given time to satisfy
a duly authorized claim against the fund, the fund shall, when sufficient money has
been deposited in the fund and appropriated, satisfy unpaid claims in the order in

which the claims were originally filed, without interest.

(f) The division may contract under AS 36.30 (State Procurement Code) with

a person for the person to adjust claims against the fund, The contract may cover otic

or more claims,

(9) In this section, "fund” means the workers' compensation benefits guaranty

fund.

* See. 23. AS 23.30.095(c) is amended to read:

(e) A claim for medical or surgical treatment, or treatment requiring
continuing and multiple treatments of a similar nature is not valid and cnforcea' le
against the employer unless, within 14 days following treatment, the physician or
health care provider giving the treatment or the employee receiving it furnishes to the
employer and the board notice of the injury and treatment, preferably on a form
prescribed by the board. The board shall, however, excuse the failure lo furnish notice
within 14 days when it finds it to be in the interest ofjustice to do so, and it may, upon
application by a party in interest, make an award for the reasonable value of the
medical or surgical treatment so obtained by the employee. When a claim is made for
a course of treatment requiring continuing and multiple treatments of a similar nature,
in addition to the notice, the physician or health care provider shall furnish a written
treatment plan if the course of treatment will require more frequent outpatient visits
than the standard treatment frequency for the nature and degree of the injury and the
type of treatments, flic treatment plan shall be furnished to the employee and the
employer within 14 days after treatment begins. The treatment plan must include
objectives, modalities, frequency of treatments, and reasons for the frequency of
treatments. If the treatment plan is not furnished as required tinder this subsection,

neither the employer nor the employee may be required lo pay for treatments that

-15- CSSIt 13()(,1U1))
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exceed die frequency standard. The hoard shall adopt regulations establishing
standards for frequency of treatment. Notwithstanding (a) of this section, a claim
for palliative care or treatment provided after the employee's conditions
medically stable is not valid and enforceable against the employer unless the
employee's atlendiiiL' nhvsieian certifies that the nalliativc care or treatment is
reunited to enable (lie employee to continue in the employee's employment at the
time of treatment or to enable the employee to continue to participate in an
attreed upon or approved reemployment plan. Palliative care or treatment is also
subject to the reuniremenls of this subsection if the palliative care or treatment
involves continninti and multiple treatments of a similar nature. Limitations
described in this subsection do not applv if the plivsician certifies Unit the
treatment is needed lo treat chronic debilitating pain.
* Sec. 24. AS 23.30.0950) is amended to read:

(j) The commissioner shall [HOARD MAY] appoint a medical services
review committee, or contract with an existing organization in the slate or another
state, to assist and advise the department and the board in matters involving the
appropriateness, necessity, and cc ' medical and related services provided under
this chapter.

* See. 25. AS 23.30.095 is amended hy adding new subsections to read:

(n) A generic drug product must he used when dispensing a drug product to an
employee under this chapter unless the attending physician provides justification in
writing explaining the medical necessity for the name-brand drug product. lhe
department, by regulation, shall establish a preferred drug list and a procedure for
establishing medical necessity to depart from the list and to use a name-brand drug
product. In this subsection, "generic drug product" has the meaning given the term
"equivalent drug product" in AS 0OS.SO.-ISO.

(0) | or purposes of this chapter, the medical t'catmcnt or service that the
nature of the injury or the process of recovery requires under (a) of this section means
treatment or service that is within the recommended guidelines set out in the American
College of Occupational and P.nvironmenlal Medicine's Occupational Medicine

Practice Guidelines in effect at the time the treatment a .ervice is provided. The

C.XSIt 1JOMIiP) o S110130C*
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American  College of Occupational and Environmental Medicine’s Occupational
Medicine Practice Guidelines shall he presumed correct on the issue of the nature,
extent, and scope of medical treatment or services, for an injury not covered hy the
American  College of Occupational and Environmental Medicine's Occupational
Medicine Practice Guidelines, the treatment or service shall be in accordance with
standards based on other scientific, evidence-based medical treatment guidelines
generally recognized hy the national medical community and adopted by the board by
regulation,and those standards shall also be presumed correct on the issue of the
nature, extent, and scope of medical treatment or services. Treatment may not he
denied based on American College of Occupational and Environmental Medicine's
Occupational Medicine Practice Guidelines if the treatment for the injury is not
specifically addressed by the American College of Occupational and Environmental
Medicine's Occupational Medicine Practice Guidelines.
(p) The presumptions established under (o) of this section may he rebutted by

an employee's physician's written certification explaining

(1) the nature, extent, and scope of provided medical treatment or
service that is at variance with the applicable guidelines or standards: and

(Q the basis for the physician's conclusion that the provided medical

treatment or service at variance was reasonably required by the nature of the injury or

process of recovery.

* See. 26. AS 23.30 isamended by adding a new section to article 2 to read:

See. 23.30.097. Pees lor medical treatment and services; payment of hills.
(a) AIll fees and other charges lor medical treatment or service are subject to
regulation by the hoard consistent with this section. A fee or other charge for medical

treatment or service may not exceed the lesser of

(1) the usual, customary, and reasonable fees for the treatment or
service in the community in which it is rendered, not to exceed the fees in the fee

schedule specified by the hoard in its published bulletin in effect on December 15,

2003; oi-
(2) the payment made hy the employer as negotiated hy the provider

and the employer under (c) of this section.

. -17- CSSIt 130(4111))
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exceed the frequency standard. I'lie board shall adopt regulations establishing
standards lor frequency ol ireatment. NmtwviilistnniliiiL1(:il of this section. a claim
Cor nnllinlivo care or trenlineiU provided after the employee's ciiiulilions
medically stable is not valid anil enforceable auainst the employer unless tin-
einiilovee's atteii(lin» nlivsieian certifies that the palliative care or trealnient is
reonireil to enable Ihe employee to continue in Ihe employee's employment at the
time id" trealnient or to enable the employee to continue to participate in an
a'jreed upon or approved reemployment plan. Palliative care or treatment is also
subject to the rcdnircmenis of this subsection if the palliative care or treat mom
involves continuing and multiple treatments of a similar nature. [.imitations
described in this subsection do not apply if the physician certifies that the

*Sec. 24. AS 23.30.(J95()) is amended lo read:

(i3 fbe eommissinner shall (HOARD MAY| appoint a medical services
review committee, or contract with an existing organization in the state or another
dale, to assist and adViSe the dcnartmcin and the hoard in matters involving the
appropriateness, necessity, and cost of medical and related services provided under
this chapter.

Sec. 25. AS 23.30.0°5 is amended In adding new subsection mto read:

m) A eencric drug product must he used when dispensing a drug product 1].an
employee under this chapter unless the attending physician provides justification in
writing explaining the medical necessity lot the name-brand drug product. The
department, hy regulation, shall establish a preferred drug list and a procedure for
establishing medical necessity to depart from the list and to use a name-brand drug
product. In this subsection, "generic drug product” has the meaning given the term
"equivalent drug product” in A's ns.Stt.4X(t

(0) for purpose, of this chapter, the medical treatment or service that the
nature ol the injurs or the po sess of iccoverv lequire.s under 'a) ol this section means
treatment oi service that r within the recommended guidelines set out in the American
i *lcl'c of Occupational and rnvironmcmal Medicine's Occupational Medicine

Practice Guidelines in efleet at the time the treatment or service is provided. Ihe
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Anicricnii College of Occupational anti Environmental Medicine's Occupational
Medicine Practice Guidelines shall he presumed correct on the issue of the nature,
extent, and scope of medical trealnient or services, |or tin injurs not covered hy the
American college of Occupational and Environmental Medicine's Occupational
Medicine Practice Guidelines, the treatment or service shall he in accordance with
standards based on othet scientific, cviilenee-hased medical treatment guidelines
generally recognized In the national medical community and adopted hy the hoard hy
regulation, and those standards shall also he presumed correct on the issue of the
nature, extent, and scope of medical treatment or services. Treatment may not he
denied based on American College of Occupational and Environmental Medicine's
Occupational Medicine Practice Guidelines if the treatment for the injury is not
specifically addressed hy the American College of Occupational and Environmental
Medicine's Occupational Medicine Practice Guidelines.
(p) Ihe presumptions established under to) of this section may be rebutted hy

an employee’s physician's written certification explaining

(1) the nature, extent, and scope of provided medical treatment or
service that is at variance with the applicable guidelines or standards: and

(2) the basis lor the physician's conclusion that the provided medical
treatment or service at variance wa> reasonably required hy the nature of die injurs or
process of reeov cry.

See. 20 AS 23,30 is amended hy adding a new section to article 2 to read:
Sec. 23.3IMt')7. Tecs fur medical treatment and services; payment of hills,

(@) AIll fees and other charges Mr medical treatment or service are subject to
regulation hy the hoard consistent u ith this section. A fee or other charge for medical
treatment or service may not exceed the lesser of

()] the usual, customary, and reasonable Ices for the .rcatmcnt or
.service in the community in which it is rendered, not to exceed the fees in the fee
schedule specified by the board in its published bulletin in effect on December 15.

2U03; or

iJ) the payment made In the employer as negotiated In the provider

and the employer tinder (c) ol this section.
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(b) An employer, or urtuip of employers, may establish a list of preferred
physicians and treatment service providers to provide medical, surgical, and other
attendance or treatment services to the employer’s employees under this chapter:
however.

(1) the employee's right to chose the employee's attending physician
under AS 23.30.005(a) is not impaired;

(2) when given lo the employee, the employer's preferred physician list
must clearly slate that the list is voluntary, that the employee's choice is not restricted
to the list, that the employee's rights under this chapter are not impaired by choosing
an attending physician from the list, and that, if lhe employee chooses an attending
physician from the list, the employee may. in the manner provided in AS 23.30.095,
make one change of attending physician, from the list or otherwise: and

(3) establishment of a list of preferred physicians does not affect the
employer's choice of physician for an employer medical examination under
AS 23.30.005.

ic) \n employer or group of employers may negotiate with physicians and
other treatment service providers under this chapter to obtain reduced fees and service
charees and may take the fees and charges into account when forming a list of
preferred physicians and providers. In no event may an employer or group of
employers attempt to influence the treatment, medical decisions, or permanent
impairment ratings by physicians in the course of the negotiations regarding a
preferred physician and pro\ ider fee list.

id) An employer shall pay an employee's bills for medical treatment under this
chapter, excluding prescription charges or transportation for medical treatment, within

days after the date that the employer receives the provider's bill or a completed
ivp'Tt as rcijuircd by AS 23.30.0(5(c). whichever is later.

(v) I'itless the employer controverts a charge, an employer shall reimburse an
employee's prescription charges under this chapter within 30 days alter the employer
received the health care provider's completed report and an itemization of the
prescription charges for the employee. I'nless the employer controverts a charge, an

employer shall reimburse transportation expenses for medical treatment under this

ry-.it ijtit.itim -.S- . . L siMiuoe
«.*e t. »t iifijrj j ttwnsp ri'xr jtMCKi-m'i



24-GS1112\F

work stress shall be measured I\v actual events; a mental injury is nol considered to
arise out of and in the course of employment if it results from a disciplinary action,
work evaluation, job transfer, layoff, demotion, termination, Osimil.u action, taken in
good faith hy the employer;
* See. 43. AS 23.30.395 is amended by adding new paragraphs to read:
(35) "attending physician" means one of the following designated by
the employee under A.S 23.30.095(a) or (b):
(A) a licensed medical doctor;
(B) a licensed doctor of osteopathy;
(C) alicensed dentist or dental surgeon;
(D) a licensed physician assistant acting under supervision of a
licensed medical doctor or doctor of osteopathy;
(E) a licensed nurse practitioner acting under supervision of a
licensed medical doctor Or doctor of osteopathy; or
(F) a licensed chiropractor;
(36) "commissioner” means the commissioner of labor and workforce

development:

(37) "department” means the Department of | abor and Workforce

Development;

(38) “director" means the director of the division of workers'

compensation in the department;

(39) “division" means the division of workers' compensation in the
department.
* Sec. 44. AS 37.05.1461c) is amended by adding a new paragraph to read:
(78) workers' compensation benefits guaranty fund (AS 23.30.082).
r See. 45. AS 39.25.120(c)(14) is amended to read:
(14) the rehabilitation administrator of the division of workers'
coinncnsnlinn \Y< iRKIiUS* COMI'l.NSA'l ION IW)AKD:
*See. 46. AS 23.30.095(1). 23.30.0<>5(/). and 23.30.095(mt are repealed.

*Sec. 4". lhe uncodifiedlaw of the State of Alaska is amended by adding a new section to
read:
CSSIt 13N(II H) *2S- SIKHAIC
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SENATE COMMITTEE REPORT

DATE: 4/1/05 FURTHER:

DATE TURNED
IN TO OFFICE:

Judiciary Committee considered SENATE BILL NO. 130
SB 130 WORKERS' COMPENSATION

"Art Act relating to a special deposit lor workers' compensation and employers' liability insurers; relating to assigned risk pools, relating to workers' compensalion insurers,
staling (lie intent ol llie legislature, and selling oul limitations, concerning the interpretaiion, construction, and implementation ol workers' compensation laws, relating lo the
Alaska Workers' Compensation Board; assigning certain Alaska Workers' Compensation Board functions lo trie division ol workers' compensalion in the Department ol
Labor and Workforce Development and lo that department, and authorizing the board to delegate administrative and enforcement duties to the division, establishing a
Workers' Compensation Appeals Commission, providing lor workers' compensation hearing officers in workers' compensalion proceedings, relating to workers'
compensation medical benelils and lo charges lor and payment ot lees tor the medical benelils; relating to agreements that discharge workers' compensation liability,
relating lo workers' compensalion awards, relating to reemployment benelils and job dislocation beneMs, relating to coordination ot woikers' compensation and certain
oisabilay benefits, relating to division ol workers' compensalion records, relating to release ol treatment records; relating to an employer's failure to insure and keep insured
or provide security; providing for aopeals trom compensation orders, relating to workers' compensation proceedings, providing tor supreme court jurisdiction ol appeals Irom
the Workers' Compensation Appeals Commission, providing lor a maximum amount tor the cosl-ol livmg adjustment (or workers' compensation benefits, relating to attorney
lees, providing lor the department lo enter into contracts with nonpiolit organizations to provide interruption services and legal representation to injured employees,
providing lor administrative penalties lor employers uninsured or without adequate security lor workers' compensation, relating to fraudulent acts or talse or misleading
statements in workers' compensation and penalties lor tne acts or statements, providing lor members ot a limited liability company to be included as an employee lor
purposes ol workers' compensation, establishing a workers' compensation benefits guaranty lund, relating lo lhe second Injury lund, making conforming amendments;
providing lor a study and report by the medical services review committee, and providing lor an eltective dale *

and recommends: CS Senate Bill:
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SENATE COMMITTEE REPOR i
First Committee of Referral

DATE: 3/3/05 FURTHER:

Date of 5-Day Notice: ik b - DATE TURNED
(in accordance with Uniform Rule 23) IN TO OFFICE:

Labor and Commerce Committee considered SENATE BILL NO. 130

SB 130 WORKERS' COMPENSATION

*An Acl relating lo a special deposit lor workers' compensation and employers' liability Insurers, relating to assigned risk pools; relating lo workers' compensalion insure-s,
staling lhe intent ol the legislature, and setting out limitations, concerning the interpretation, construction, and implementation ol workers' compensation laws, relating to | ie
Ala'k Workers' Compensation Board; assigning certain Alaska Workers' Compensation Board functions to Ihe division ol workers' compensation in the Department ot
Lai and Worklorce Development and lo that department, arid authorizing the board to delegate administrative and enlorcement duties to the division, establishing a
Workers' Compensation Appeals Commission; providing lor workers' compensation hearing ollicers in workers' compensation proceedings, relating to vvorke's'
compensalion medical benelils and to charges lor and payment ot lees (or lhe medical benelils, relating to agreements that discharge workers' compensalion liabili'y,
relating to workers' compensation awards; relating to reemployment benelils and job dislocation benefits, relating to coordination ot workers' compensation arid certain
disability benelils; relating to division ol workers' compensation records; relating to release ot treatment records; relating lo an employer's failure lo insure and keep insured
or provide security, providing lor appeals Irom compensation orders, relating to workers' compensalion proceedings, providing lor supreme court jurisdiction ol appeals Irom
the Workers' Compensation Appeals Commission, providing lor a maximum amount tor lhe cost-of-living adjustment lor workers’ compensation benefits; relating to attorney
tees, providing lor lhe department to enler into contracts whh nonprolil organizations to provide information services and legal representation to injured employees,
providing lor administrative penalties lor employers uninsured or without adequate security for workers' compensation, relating lo fraudulent acts or lalse or misleading
statements in workers' compensation and penalties (or the acts or statements, providing or members ol a limited liability company lo be included as an employee for
purposes ot workers' compensation, establishing a workers' compensalion benefits guaranty lund. relating lo the second injury fund, making conforming amendment,
providing lor a sludy arid report by lhe medical seivices review committee; and providing lor an eltective dale *
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Frank H. Murkowski M S )
Governor

GOVCHINOMiGOV.STATLAK.UF.
State of Alaska

O ffice of the Governor

March 3, 2005

The Honorable Ben Stevens
President of the Senate
Alaska Slate Legislature
State Capitol, Room 111
Juneau, AK 99801-1182

Dear President Stevens:

Under the authority of article Il, section 18 of the Alaska Constitution, |
am transmjttlngi a bill related to the workers’compensation system, This bill
proposes discrete improvements to the current system. The goal of these
c,hanges IS to increase the efficiency and flexibility of the current s¥,stem, and
significantly reduce some of its costs, in order to ensure that benefits wil
continue to be available in substantially the same form they are today without

stifling employment opportunities.

The Legislature has consistently striven to have our workers’
compensation system (Lumkly and efficiently deliver fair and predictable
benefits to injured workers at a reasonable cost to their employers. Despite
those efforts, the current system has not kept pace with the pressures caused
by a qrqwmg, ever_-chan?mg workforce and rising medical costs. In response to
complaints regarding defays in resolution of claims and the increasing costs of
maintaining the current system, the enclosed bill proposes improvements to

several areas.

Am?,mflcant change proposed in this bill is the creation ofa workers’
compensation appeals commission. Currently, appeals from Alaska Workers'
Compensation Board decisions are heard on a rotating hasis by individual
superior courtjudges. The bill proposes to have appeals beard by a fivc-
inernber commission. '1'his commission, like the board itself, would consist of
both lay members representing workers and employers as well as a chair with
legal training and workers’ compensation experience. Appeals would Ik-heard
by a panel both knowledgeable in workers’compensation matters and available
to produce consistent, legally precedential decisions in an expeditious manner.

COMMITTEE COPY
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The bill also places increased responsibility for oversight of the system in
the hands of the waorkers’ compensation division. The bill would incredse the
division’s ability to investigate fraudulent claims, pursue employers who fail to
provide coverage for their employees, and oversee medical ¢:>sts. Under the
current system the division must refer suspected fraudulent claims to other
state agencies for investigation. Under this bill, the division would be able to
investigate fraudulent claims on its own. The bill would also allow the division
to investigate and quickly close down emplogers who attempt to operate
without workers’ compensation coverage. The hoard is then empowered to
assess fines for failing to insure and the bill creates a fund o receive those
fines and use them to pay benefits to injured workers whose employers failed to

Insure.

~In-addition, the bill gives the division additional authority to address
medical costs that are now approaching 60 percent of,eve,tr workers’
compensation benefit dollar paid in Alaska. Under this bill, the Commissioner
of the Department of Labor and Workforce Development is authorized to
empanel a medical sendees committee. The committee will review the medical
benefit delivery system including current charges, as well as the causes for the
sharp rise in charges and possible solutions, and make recommendations for
appropriate improvements,  The committee is charged with reporting its
findings and recommendations by March 1, 2007; sufficien time for a
thorough study of the costs and appropriateness of the delivery system.

. Toaddress the immediate impacts of the recent premium increases and
rising direct costs to self-insured businesses, the bill 'rolls oack" maximum
payments to those under the medical fee schedule in effect on December 15
1999. The hill also authorizes the division to develop a preferred drug list and
establishes a statutory preference for generic drugs unless a worker's physician
specifics a name brand drug for medical reasons.

, The division is assisted in this endeavor by input from employers,
insurers, providers, and the use of national, peer-reviewed medical treatment
guidelines. Under the current bill, employers, insurers, and providers may
a%r_ee to charges for services in advance. Workers would be under no
obligation to select a physician from this preferred provider list but the rates
for these providers’services would be established by contract with the insurer

or employer.
The bill also provides the division with quidance in overseeing the

no
efficacy of tlie medical benefits system. The bill would adopt the American |
Collegé of Occupational and Environmental Medicine's Occupational Medicine
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Practice Guidelines as a benchmark for medical treatment. The Guidelines
provide for quality care while promoting some standardization of medical
services. However, if a condition is not'addressed by the Guidelines or the
worker’s physician recommends alternative treatment, the physician has the
opportunity’to provide medical justification for treatment outside the

Guidelines.

In addition, the bill provides workers and emPloyers greater flexibilit
over certain portions of the worker’s claim. Currently, parties rna)' not settle
any portion ofa worker’s claim without board approval. The bill would allow
parties rePresented by legal counsel to more quickly resolve a worker's claim by
agreement without hoard approval, thereby freeing the board to focus on
settlements needing more scrutiny such as those involving minors or workers
unrepresented by counsel. It would also allow the parties to stipulate to a
worker’s eligibility for reemployment benefits without the expense and delay of
a reemployment e||g|b|||tY' evaluation while also making it easier to exchange
unwanted reemployment benefits for a limited cash benefit. This greater
flexibility will make the reemployment process more efficient and satisfactory’ to

both parties.

The bill further enhances the efficiency of the current sy'stem b?/
expanding workers’access to legal counsel and mcIudln,(]; a limited release of
medical information on the report,ofln!ury form. The bill allows the division to
contract with non-profit organizations to provide qual sendees to injured
workers unable to obtain private legal counsel. It also provides a limited
medical release for medical records of treatment for the reported injury on the
init’al report of injury form. This second change is aimed at reducing”
unnecessary delays in payment resultlnq from-a lack of supporting medical

documentation for an injured worker's claim.

The bill also reduces insurers‘costs by phasing out contributions to the
Second Injury Fund. That Fund representsa limited mechanism for reducing
impediments to the hire of workers with certain listed physical limitations.
That mechanism has become outmoded dug: to develoBments_ in contemporary
employment standards including the Americans with Disabilities Act. The
Second Injury Fund will not accept new claims and will be phased out as

currently accepted claims are paid.

The bill would increase the coordination of benefits between the workers’
compensation sysLem and other disability' systems. This would minimize the
instances where double compensation résufts in a worker recewm,H combined
disability benefits that exceed their take home pay'. Finally, the bill would also
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cap the compensation rates of workers residing ouLside the State of Alaska to
bring them in line with that paid to Alaska resident woi kers.

This bill represents a major step in bringing the existing system up to
date with the current State of Alaska's work force. These chan(};]es to specific
parts of the existing law are vital to the continuing survival of the workers
compensation systém and the availability" of a full"range of benefits for injured

workers in the future.
| urge your prompt and favorable action on this matter.

Sincerely yours

Governor

Enclosure
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SENATE FINANCE COMMITTEE RErORT
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DATE: 4/8/05 FURTHER: t.enate finance
OMMITEE

DATE TURNED
IN TO OFFICE: A \*5 OS

Finance Committee considered SENATE BILL NO. 131

SB 131 WAGE & HOUR ACT: EXEC/PROF/ADMIN/SALES

"An Act amending the Alaska Wage and Hour Act as it relates to the employment of a person acting in a
supervisory capacity: providing definitions for persons employed in administrative, executive, and
professional capacities, for persons working in the capacity of an outside salesman, and for persons working
in the capacity of a saiesman employed on a straight commission basis."

and recommends: CS Senate Bill:
[ ] Same Title
vTbe replaced with Cs (Flrvl ) [V'fT Jew Title
N )
] adopt previous _ CS CI5 SCS House BiIll:
[ ] Same Title
] attached amendment(s) [ ] Technical Title
Change
] adopt Letter of Intent by Committee [ 1 New Title w/
SCR #_
] further referral to Committee

NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):



reported out

FISCAL NOTE Al « 5A0Ib

SEN/VI 6 FINANCE

STATE OF ALASKA Fiscal Note Number COMMITEE
2005 LEGISLATIVE SESSION Bill Version CSSB 131 (L&C)
(S) Publish Date: 4/8/05

Revision Date/Time (Note if correction): Department: Labor and Workforce Development

Title: Waga & Hour Act: Exec/Prof/Admin/Sales "RDU: Labor Standards and Safety
Component. Wage and Hour

Sponsor: Senate L&C

Requester: Senate L&C Component Number. 345
Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below

OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES |

CHANGE IN REVENUES ( ) j
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type--Do nol abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: None
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal: |

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

There is no anticipated financial impact to the department as a result of this legislation

Prepared by Grey Mitchell, Director Phone 4G5-4855

Division: Labor Standards and Safety Date/Time 3/1*/05 8:23 AM
Approved by  Grog O'Claray, Commissioner Date 3/V./2005

Agency Department of Labor and Workforco Development

iRvIcallWXHONR Page 1of 1
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SENATE FINANCE
COMMITTEE ,
Amendment Number: & |

Bill Number: 1?p|
Sponsor: Date: -M|ig/0o S
Logged In By:

Senate Amendment

Offered by Senator Bunde

Amendment to CS for Senate Bill 131(L&C) 24-LS0718/F

Page 1, line 7, following "occupations;":

Insert "directing retrospective application of the provisions of this Act to work
performed before the effective date of this Act for purposes of claims filed on or after
the effective date of this Act, and disallowing retrospective application for purposes of

claims for that work that are filed before the effective date of this Act;"

Page 5, following line 30:

Insert a new bill section to read:
"* Sec, 6. The uncodified law of the State of Alaska is amended by adding a new section to
read:
APPLICATION AS TO WORK PERFORMED BEFORE THE EFFECTIVE DATE
OF THIS ACT. (a) This Act applies retrospectively to work performed before the effective
date of this Act for purposes of any claim or proceeding based on AS 23.10.050 - 23.10.150

(Alaska Wage and Hour Act) that is filed on or after the effective date of this Act.

(b) This Act does not apply to work performed before the effective date of this Act for

purposes of any claim or proceeding based on AS 23.10.050 - 23.10.150 that is filed before

the effective date of this Act."

Renumber the following bill section accordingly.
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CS FOR SENATE BILL NO. 131(FIN)
INTHE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FOURTH LEGISLATURE - FIRST SESSION

HY THE SENATE FINANCE COMMI TTEE

Offered:
Referred:

Sponsor(st: SENATE LAIJOR AND COMMERCE COMMITTEE

A BILL
FOR AN ACT ENTITLED

"An Act amending the Alaska Wage and Illnur Act as it relates to the employment of a

person acting in a supervisory capacity or in an administrative, executive, or

professional capacity: relating to definitions under the Alaska Wage and Hour Act and

providing definitions for persons employed in administrative, executive, and

professional capacities, for persons working in the capacity of an outside salesman, for

persons working in the capacity of a salesman employed on a straight commission basis,

and for persons that perform computer-related occupations; directing retrospective

application of ¢Hh369845 r r * this Act to work performed before the effective dale of

this Act for purposes of claims filed on or alter the effective date or this Act, and
disallowing retrospective application for purposes of claims for that work that are filed
before the effective date of this Act; and providing for an effective date.”

BE IT ENACTED BY THE LEGISLATOR OFTHE STATE OF ALASKA:
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* Section 1. AS 23.10.055 is amended to read:

Sec. 23.10.055. Exemptions: compensation of executives, administrators,
and professionals. The provisions of AS 23.10.050 - 23.10.150 do not apply to

(1) an individual employed in agriculture, which includes farming in
all ils branches and, among other things, includes the cultivation and tillage of the soil,
dairying, the production, cultivation, growing, and harvesting of any agricultural or
horticultural commodities, the raising of livestock, bees, fur-bearing animals, or
poultry, and any practices, including forestry and lumbering operations, performed by
a farmer or on a farm as an incident to or in conjunction with the farming operations,
including preparation for market, or delivery to storage or to market or to carriers for
transportation to market;

(2) an individual employed in the catching, trapping, cultivating or
farming, netting, or taking ol any kind of fish, shellfish, or other aquatic forms of
animal and vegetable life;

(3) an individual employed in the hand picking of shrimp;

(4) an individual employed in domestic service, including a baby-
sitter. in or about a private home;

(5) an individual employed by the United States or by the state or a
political subdivision of the state, except as provided in AS 23.10.065(b), including
prisoners not on furlough detained or confined in prison facilities;

(6) an individual engaged in the nonprofit activities of a nonprofit

religious, charitable, cemetery, or educational organization or other nonprofit

organization where the eniployer-employee relationship does nol. in fact, exist, and
where services rendered to the organization are on a voluntary basis and arc related
only to the organization's nonprofit activities; for purposes of this paragraph,
"nonprofit activities" means activities for which the nonprofit organization docs not
incur a liability for unrelated business income tax under 26 U.S.C, 513, as amended;

(7) an employee engaged in the delivery ol newspapers to the
consumer;

(8) an individual employed solely as a watchman or caretaker ot a

plant or property that is not in productive use for a period of four months oi more;

CSSIt I3HF1N) 2-
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(9) an individual employed

(A) in a bona fide executive, administrative, or professional

capacity:

(B) (ORJ in the capacity of an outside salesman or a salesman
who is employed on a straight commission basis; or

(C) as a computer systems analyst, computer programmer,
software engineer, or other similarly skilled worker:

(10) an individual employed in the search for placer or hard rock

minerals;

(11) an individual under IS years of age employed on a part-time basis

not more than 30 hours in a week;

(12) employment by a nonprofit educational or child care facility to
serve as a parent of children while the children are in residence at the facility if the
employment requires residence at the facility and is compensated on a cash basis
exclusive of room and board at an annual rate of not less than

(A) Si0.000 for an unmarried person; or
(B) $15,0(0 fora married couple;

(13) an individual who drives a taxicab, is compensated for taxicab
services exclusively by customers of the service, whose written contractual
arrangements with owners of taxicab vehicles, taxicab permits, or radio dispatch
services are based upon flat contractual rates and not based on a percentage share of
the individual’s receipts from customers, and whose written contract with owners of
taxicab vehicles, taxicab permits, or radio dispatch services specifically provides that

the contract places no restrictions on hours worked by the individual or on areas in

which the individual may work except to comply with local ordinances;

(I-1) a person who holds a license under AS 0S.54 and who is

employed by a registered guide or master guide licensed under AS OS.51, for the first

60 workdays (WORK 1)AY.S| in which the person is employed by the registered

guide or master guide during a calendar year;
(15) an individual engaged in activities for a nonprofit religious,

charitable, civic, cemetery, recreational, or educational organization where the

-1 CSSIt 13111 IN)
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employer-employee relationship does not, in fact, exist, and where services are

rendered to the organization under a work activity requirement of AS 47.27 (Alaska
temporary assistance program);

(16) an individual who

(A) provides emergency medical services only on a voluntary

basis;
(B) serves with a full-time fire department only on a voluntary

basis; or
(C) provides ski patrol services on a voluntary basis; or

(17) a student participating in a University of Alaska practicum

described under AS 14.40.065.
See. 2. AS 23.10.055 is amended by adding new subsections to read:

(b) Notwithstanding (c) of this section, an individual employed in a bona fide
executive, administrative, or professional capacity shall be compensated on a salary or
fee basis at a rate of not less than two times the state minimum wage for the first 40
hours of employment each week, exclusive of board or lodging that is furnished by the
individual's employer.

(c) In (a)(9) of this section,

(1) "bona fide executive, administrative, or professional capacity” has
the meaning and shall he interpreted in accordance with 29 U.S.C. 201 - 219 (Pair

Labor Standards Act of 1938), as amended, or the regulations adopted under those

sections;

(2) "computer systems analyst, computer programmer, software
engineer, or other similarly skilled worker" has the meaning and shall be interpreted in
accordance with 29 U.S.C. 201 - 219 (Fair Labor Standards Act of 1938), as amended,
or the regulations adopted under those sections;

(3) "outsiuc salesman™ means an employee

(A) who is customarily and regularly away from the employer's
place ol business; and

(B) whose primary duty is making sales or contracts for sales,

consignments, or shipment, or obtaining orders for service or for use of
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facililies for which consideration will be paid by the client or customer;
(4) "salesman who is employed on a straight commission basis" means

an employee

(A) who is customarily and regularly employed on the business
premises of the employer;

(B) who is compensated on a straight commission basis for the
purpose of making sales or contracts for sales, consignments, shipments, or
obtaining orders for services or the use of facilities for which a consideration
will be paid by the client or customer; and

(C) whose primary duly is making sales or contracts for sales,
consignments, shipments, or obtaining orders for service or the use of facililies
for which a consideration will be paid by the client or customer.

* Sec. 3. AS 23.10.060(a) is amended to read:
(@) An employer who employs employees engaged in commerce or other
business, or in the production of goods or materials in the stalCj may not employ an
employee for a workweek longer than 40 hours or for more than eight hours a day.

(THIS SECTION DOES NOT APPLY TO THE EMPLOYMENT OF A PERSON

ACTING IN A SUPERVISORY CAPACITY.]

See. 4. AS 23.10.085(b) is amended to read:

(b) The regulations may. without limiting the generality of (a) of this section,
define terms used in AS 23.10.050 - 23.10.150, and restrict or prohibit industrial
homework or other acts or practices that the director finds appropriate to cany out the
purpose of AS 23.10.050 - 23.10.150, or to prevent the circumvention or evasion of
AS 23.10.050-23.10.150. |IP THE REGULATIONS DEFINING AN INDIVIDUAL
EMPLOYED IN A BONA FIDE EXECUTIVE, ADMINISTRATIVE, OR
PROFESSIONAL CAPACI TY FOR PURPOSES OF AS 23.10.055 REQUIRE THAT
THE INDIVIDUAL RECEIVE A MINIMUM SALARY. THE REQUIRED
MINIMUM SALARY MUST BE TWO TIMES THE STATE MINIMUM WAGE
FOR THE FIRST 40 HOURS OF EMPLOYMENT EACH WEEK.]

:See. 5. AS 23.10.145 is amended to read:
See. 23.10.145. Definitions. If tint defined in this title or in regulations

*5- CSSB I3HFJN)
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adopted under this title, terms used in AS 23.10.050 - 23.10.150 shall be defined as

they are defined in 29 U.S.C. 201 - 219 ( [THE FEDERAL] Fair Labor Standards Act

of 1938), as amended, or the regulations adopted under those sections [IT].
* See. 6. The uncodified law of the State of Alaska is amended by adding a new section to
read:
APPLICATION AS TO WORK PERFORMED BEFORE THE EFFECTIVE DATE

OF THIS ACT. (a) This Act applies retrospectively to work performed before the effective

date of this Act for purposes of any claim or proceeding based on AS 23.10.050 - 23.10.150
(Alaska Wage and Hour Act) that is filed on or after the effective date of this Act.

(b) This Act does not apply lo work performed before the effective date of this Act for
purposes of any claim or proceeding based on AS 23.10.050 - 23.10.150 that is filed before
the effective date of this Act.

* Sec. 7. This Act takes effect July 1, 2005.
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Alaska State Legislature

Senator Con Bunde
Senate District P

Vice Chair; Senate Finance Committee
Chair: Senate Labor & Connncrcc Coiniinllee

SB 131
SPONSOR STATEMENT

A Senate Labor and Commerce bill

“An act amending the Alaska Wage and Hour Act as it relates to the employment of a person acting in a

supeivisory capacity; providing definitions for persons employed in administrative, executive ami professional
capacities,J'or persons working in the capacity ofan outside salesman, and for persons working in die capacity ofa

salesman employed on a straight commission basis."”

Alaska’s Wage and Hour Act (AS 23.10.050-23.10.150) establishes the provisions for overtime
compensation. AS 23.10.055 sets forth exemptions to the Wage and Hour Act. One of these exemptions
is “an individual employed in a bona fide executive, administrative or professional capacity or in the
capacity of an outside salesman ora salesman who is employed on a straight commission basis."”

As currently defined in our administrative code, the definitions of "executive capucil}.” “administrative
capacity."” and "professional capacity” ate confusing and difficult to interpret. In order to determine if
someone is an executive, administrative or professional employee, you have to use what is known as the
“long test.” In addition lo numerous other factors, the long test includes a calculation of the employee's
time spent on “non-exempt work” (i.e. work that is not executive, administrative or professional). If an
employee spends more than 20 percent (40 percent in retail or service establishments) of their time on
non-exempt work, they become subject to the Wage and Hour Act and can qualify for overtime. The
ambiguity within the definitions, including the implementation of the S0/20 lest, has lead to numerous
wage and hour lawsuits, causing great expense to employers and employees.

'IB 1S2 deletes the S0/20 test and sets forth definitions which are much more understandable. The
simplicity provided by the new definitions will lead to greater compliance with the statutes. It is in the
best interests of both the employer and employee that the statutes are .straightforward, practical and easy

to follow.

IIB 1S2 also clarifies another area of confusion in the Wage and Hour provisions. Currently, a person
acting in a "supervisory capacity” is exempt from payment of overtime, but not exempt from the full
Wage and Hour Act. The definition of "supervisory capacity” in the regulations is also ambiguous and
difficult to interpret. 11B IN2 removes this exemption liom the statute. There are two reasons for deletion
of the provision. The lust reason is that due to the uncertainty in interpretation of the definition, the
statute is cuncnily unworkable. Secondly, die new definitions of "executive capacity” and
"administrative capacity” would subsume a person working in a supervisory capacity. Therefore, there is
no need lo have a separate provision.

limiting this bill will eliminate ambiguities, align Alaska mote closely with other stales mu! reduce the
number of frivolous lawsuits, while protecting workers' rights to receive overtime.

Snnnsnr iSi.nlpmpnf



Title: An net amending the Alaska Wage and Hour Act as it relates to the employment
of a person acting in a supervisory capacity or in an administrative, executive or
professional capacity; relating to definitions unde' the Alaska Wage and Hour act and
providing definitions for persons employed in administrative, executive and
professional capacities, for persons working in the capacity of an outside salesman, for
persons working in the capacity of a salesman employed on a straight commission
basis, andfor persons that perform computer-related occupations; and providing for an

effective date.
CHANGES FROM CS SB 1311G ARE NOTED IN BOLD:

Section 1 Adds "computer systems analyst, computer programmer, software
engineer or other similarly skilled workers™ to the list of exemptions from

the Wage & Ilour Act.

The previous version had "computer related occupations” within the
definition of "professional capacity”". We have now broken them out as

a separate exemption.

Section 2: AS 23.10.055(b)
Requires individuals employed .s executive, administrative and

professionals be compensated on a sdarv of not less than two limes the
minimum Wage for the first 40 hours of employment.

The CS has not changed this provision, but it has been moved within

the statutes.

AS 23.10.055(c)(1)
Provides that "bona tide executive, administrative or professional

capacity"” be defined in accordance wi h the lair Labor Standards Act.

Il he definitions for these terms in the previous version mirrored tir*
federal definitions, but were spelled out within the statute. Because
there were questions as to the terms used within the definitions, we
have reverted to the federal definitions for the above terms, as

provisions have been made lor each word used within the federal

definitions.

AS 23.10.1155(c)(2)
Provides that "computer systems analyst, computer programmer,

software engineer or other similarly skilled worker” be defined in
accordance with lhe Fair Labor Standards Act.



Section 3:

Section 4:

Suction 5:

Section 6:

This section provides the definition for this exemption found in Section
1 of the bill. Currently, Alaska's regulations defer to the Fair Labor
Standards Act when defining computer related occupations. 8 AAC

15.910(a) (1) (iv).

AS 231005500)(3
Provides g%se(f?r(li?ion for "outside salesman."

This definition has not changed from the previous version, but it has
been moved within the statutes.

AS 23100550)(4)

Provides a definition for "salesman who is employed on a straight
commission basis."

This definition has not changed from Hie previous version, but it has
been moved within the statutes.

Removes the provision that a person acting ina "supervisory capacity" is
exempt from overtime.

This provision has nol changed from the previous version, but it lias
moved to a different section within the bill.

Deletes the minimum salary requirement when defining these terms in
regulation. This salary requirement has been moved to AS 23.10.055(b)

(see Section 2).

This provision has not changed from the previous version, but it has
moved to a different section within the bill.

Inserts the United States code reference to the Fair Labor Standards Act of
1038.

This section is new. Where any reference to a federal law is found
within our statutes, our drafters would like the correct United Stales

Code references inserted.
Provides for an effective dateot Inly I, 2005.

lhis CS has included an effective dale.
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CS FOR SENATE RILL NO. 131(L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENT /-FOURTH LEGISLATURE - FIRST SESSION
nv THE SENATE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsor(s): SENATE LABOR AND COMMERCE COMMITTEE

A RILL
FOR AN ACT ENTITLED

"An Act amending the Alaska Wage anil Hour Act as it relates to the employment of a

person acting in a supervisory capacity or in an administrative, executive, or

professional capacity; relating to definitions under the Alaska Wage and Hour Act and

providing definitions for persons employed in administrative, executive, and

professional capacities, for persons working in the capacity of an outside salesman, for

persons working in the capacity of a salesman employed on a straight commission basis,

and for persons that perform computer-related occupations; and providing for an

effective date."

RE IT ENACTED RY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section |I. AS 23.10.055 is amended to read:

Sec, 23.10.055. Exemptions: compensation of executives, administrators,
and professionals. The provisions of AS 23.10.050 - 23.10.150 do not apply lo

(1) an individual employed in agriculture, which includes farming in

o1- CSSB 131(LAC)
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all its branches and, among other tilings, includes the cultivation and tillage of the soil,

dairying, the production, cultivation, growing, and harvesting of any agricultural or

horticultural commodities, the raising of livestock, bees, fur-bearing animals, or

poultry, and any practices, including forestry and lumbering operations, performed by

a farmer or on a farm as an incident to or in conjunction with the farming operations,

including preparation for market, or delivery to storage or to market or to carriers for

transportation to market;
(2) an individual employed in the catching, trapping, cultivating or

fanning, netting, or taking of any kind of fish, shellfish, or other aquatic forms of

animal and vegetable life;
(3) an individual employed in the hand picking of shrimp;

(4) an individual employed in domestic service, including a baby-

sitter, in or about a private home;
(5) an individual employed by the United Stales or by the state or a

political subdivision of the state, except as provided in AS 23.10.065(b). including

prisoners not on furlough detained or confined in prison facilities;
(6) an individual engaged in the nonprofit activities of a nonprofit

religious, charitable, cemetery, or educational organization or other nonprofit

organization where the employer-employee relationship does not, in fact, exist, and
where services rendered to the organization are on a voluntary basis and arc related

only to the organization's nonprofit activities; for purposes of this paragraph

"nonprofit activities" means activities for which the nonprofit organization does not
incur a liability for unrelated business income tax under 26 U.S.C. 513, as amended;

(7) an employee engaged in the delivery of newspapers to the

consumer;
(8) an individual employed solely as a watchman or caretaker of a

plant or property that is not in productive use for a period of lour months or more;
(9) an individual employed

(A) in a bona fide executive, administrative, or professional

capacity”®
(It) |ORJin the capacity of an outside salesman or a salesman

2%
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who is employed on a straight commission basis; or

(C) as a computer .systems analyst, computer

software engineer, or other similarly skilled worker:

(10) an individual employed in the search for placer or hard rock

minerals;
(11) an individual under 18 years of age employed on a pan-time basis

not more than 30 hours in a week;
(12) employment by a nonprofit educational or child care facility to
serve as a parent of children while the children are in residence at the facility if the

employment requires residence at the facility and is compensated on a cash basis

exclusive of room and board at an annual rate of not less than
(A) S10,000 for an unmarried person; or
(B) Si5,000 for a married couple;

(13) an individual who drives a taxicab, is compensated for taxicab

services exclusively by customers of the service, whose written contractual

arrangements with owners of taxicab vehicles, taxicab permits, or radio dispatch
services are based upon Hat contractual rates and not based on a percentage share of
the individual's receipts from customers, and whose written contract with owners of
taxicab vehicles, taxicab permits, or radio dispatch services specifically provides that
the contract places no restrictions on hours worked by the individual or on areas in
which the individual may work except to comply with local ordinances;

(14) a person who holds a license under AS 08.54 and who is
employed by a registered guide or master guide licensed under AS 08.54. for the first
60 workdays |[\VORK DAYS] in which the person is employed by the registered
guide or master guide during a calendar year;

(15) an individual engaged in activities for a nonprofit religious,

charitable, civic, cemetery, recreational, or educational organization where the

cmployer-employee relationship does not. in fact, exist, and where services are

rendered to the organization under a work activity requirement of AS 47.27 (Alaska

temporary assistance program);

(16) an individual who

>)e CSSB 131(L&C)
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(A) rvovides emergency medical services only on a voluntary

basis;

(B) serves with a full-time lire department only on a voluntary

basis; or
(C) provides ski patrol sendees on a voluntary basis; or

17 a student participating in a University of Alaska practicut

described under AS 14.40.065.
* Sec. 2. AS 23.10.055 is amended by adding new subsections to read:

(b) Notwithstanding (c) of this section, an individual employed in a bona fide
executive, administrative, or professional capacity shall be compensated on a salary or
fee basis at a rate of not less than two times the state minimum wage for the first 40
hours of employment each week, exclusive of board or lodging that is furnished by the
individual's employer.

(c) In (a)(9) of this section,

(1) "bona fide executive, administrative, or professional capacity"” has
the meaning and shall be j 'terpreted in accordance with 29 U.S.C. 201 - 219 (Fair
Labor Standards Act of 193S), as amended, or the regulations adopted under those
sections;

(2) "computer systems analyst, computer programmer, software
engineer, or other similarly skilled worker" has the meaning and shall be interpreted in
accordance with 29 U.S.C. 201 - 219 (Fair Labor Standards Act of 1938), as amended,
or the regulations adopted under those sections;

(3) "outside salesman™ means an employee

(A) who is customarily and regularly away 04364765 , 1;er's
place of business; and

(B) whose primary duty is making sales or contracts for sales,
consignments, or shipment, or obtaining orders for service or for use of |
facilities for which consideration will be paid by the client or customer;

(4) "salesman who is employed on a straight commission basis" means

an employee
(A) who is customarily and regularly employed on the business

SSH 131(L&C) 4>
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premises of the employer;

2 (B) who is compensated on a straight commission basis for the
2 purpose of making sales or contracts for sales, consignments, shipments, or
4 obtaining orders for sendees or the use of facilities for which a consideration
5 will be paid by the client or customer; and

6 (C) whose primary duty is making sales or contracts for sales,
7 consignments, shipments, or obtaining orders for sendee or the use of facilities
8 for which a consideration will be paid by the client or customer.

9 * Sec. 3. AS 23.10.060(a) is amended to read:

10 (a) An employer who employs employees engaged in commerce or other
n business, or in the production of goods or materials in the statea may not employ an
12 employee for a workweek longer than 40 hours or for more than eight hours a day.
13 [THIS SECTION DOES NOT APPLY TO THE EMPLOYMENT OF A PERSON
14 ACTING IN A SUPERVISORY CAPACITY.)

15 * Sec. 4. AS 23.10.085(b) is amended to read:

16 (b) The regulations may, without limiting the generality of (a) of this section,
17 define terms used in AS 23.10.050 - 23.10.150, and restrict or prohibit industrial
IS homework or other acts or practices that the director linds appropriate to carry out the
19 purpose of AS 23.10.050 - 23.10.150. or to prevent the circumvention or evasion of
20 AS 23.10.050 - 23.10.150. [IF THE REGULATIONS DEFINING AN INDIVIDUAL
21 EMPLOYED IN A BONA FIDE EXECUTIVE, ADMINISTRATIVE, OK
- PROFESSIONAL CAPACITY FOR IMIRPOSES OF AS 23.10.055 REQUIRE THAT
23 THE |INDIVIDUAL RECEIVE A MINIMUM SALARY. THE REQUIRED
24 MINIMUM SALARY MUST BE TWO TIMES THE STATE MINIMUM WAGE
25 FOR THE FIRST 40 HOURS OF EMPLOYMENT EACH WEEK.)

26 * See. 5. AS 23.10.145 isamended to read:

27 See. 23.10.145. Definitions. If not defined in this title or in regulations
28 adopted under this title, terms used in AS 23.10.050 - 23.10.150 shall be defined as
29 they are defined in 29 U.S.C. 201 - 219 ( [THE FEDERALJ lair Labor Standards Act
30 of 1938). as amended, or the regulations adopted under those sections |IT |.
31 *Sec. 6. This Act takes effect July 1, 2005.
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Alaska State Legislature

Senator Con Bundc
Senate District P

Vice Clinir. SciKiic I-maucc Cuniintlicc
Chair Senate Labor Commerce Commtllec

SECTIONAL ANALYSIS
CSforSB13L( )

TUIc: An net amending the Alaska Wage ami Hour Act as it relates to the employment of a person acting
in a supervisory capacity; providing definitions for persons employed in administrative, executive and
professional capacities, for persons working in the capacity of an outside salesman, and for persons
working in the rapacity of a salesman employed oil a straight commission basis.

Section 1:

Section 2:

Section 3:

Removes the provision that a person acting in a "supervisory capacity” is exempt from
oveitime. This sentence is being deleted, as "supervisors™ will now be covered by the

definitions found in Section 3 of the bill.

No changes in CS.

Deletes the minimum salary reipiircmenl when defining these terms in regulation, as
these terms will now be defined in statute (see Section 3).

No changes in CS.

Defines "individual employed in an administrative capacity,” "individual employed m an
executive capacity.” “individual employed in a professional capacity,” “outside salesman.”
and "salesman employed on a straight commission basis."

( lianges made hy CS:
Page 3, Lines 17-22: Adds teachers ami computer related occupations to definition

*i| “professional capacity." These occupations aie included in the current
definitions and were inadvertent!) left out.

Page 3, Lines 26-28: Insetted the term “primary duty"
Page 3. Lines 29-30: Replaced "a person" u itli "an employee"
Page 3. Line 31: Inserted “customarily™

Page -I. Lines 6-7: Inserted a primary duties test.
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CS FOR SENATE RILL NO. 131(L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FOURTH LEGISLATURE - FIRST SESSION
BY THE SENATE LABOR AND COMMERCE COMMITTEE

Offered:
Referred;

Sponsor/s): SENATE LABOR AND COMMERCE COMMITTEE

ARILL
FOR AN ACT ENTITLED
"An Act amending the Alaska Wage and Hour Act as it relates to the employment of a
person acting in a supervisory capacity; providing definitions for persons employed in

administrative, executive, and professional capacities, for persons working in the

capacity of an outside salesman, and for persons working in the capacity of a salesman

employed on a straight commission basis."

RE IT ENACTED RY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section I. AS 23.J0.060(a) is amended to read:

(a) An employer who employs employees engaged in commerce or other
business, or in the production of goods or materials in the state, may not employ an
employee for a workweek longer than 40 hours or for more than eight hours a day.

(THIS SECTION DOES NOT APPLY TO THE EMPLOYMENT OF A PERSON
ACTING IN A SUPERVISORY CAPACITY ]

* Sec. 2. AS 23.10.(kS5(b) is amended to read:

-1- CSSIt ]31(L*C)
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(h) Tht' regulations may, without limiting the generality of (a) of this section,
define terms used in AS 23.10.050 - 23.10.150, and restrict or prohibit industrial
homework or other acts or practices that the director finds appropriate to carry out the
purpose of AS 23.10.050 - 23.10.150. or to prevent the circumvention or evasion of
AS 23.10.050 - 23.10.150. [IFTHE REGULATIONS DEFINING AN INDIVIDUAL
EMPLOYED IN A BONA FIDE EXECUTIVE, ADMINISTRATIVE, OR
PROFESSIONAL CAPACITY FOR PURPOSES OF AS 23.10.055 REQUIRE THAT
THE INDIVIDUAL RECEIVE A MINIMUM SALARY, THE REQUIRED
MINIMUM SALARY MUST BE TWO TIMES THE STATE MINIMUM WAGE
FOR THE FIRST 40 HOURS OF EMPLOYMENT EACH WEEK.J]

* Sec. 3. AS 23.10.145 is amended by adding a new subsection to read:
(b) In AS 23.10.050-23.10.150,
flt “individual employed in an administrative capacity” means an
employee
(A) who is compensated on a salary or fee basis at a rate of not
less than two times the state minimum wage for the first 40 hours of

employment each week, exclusive of board, lodging, or other facililies;

(B) whose primary duty is the performance of office or
nonmanual work directly related to the management or general business

operations of the employer or the employer's customers; and

(C) whose primary duty includes the exercise of discretion and

independent judgment with respect to matters ot significance;
(2j "individual employed in an executive capacity™ means an employee
(A) who is compensated on a salatv or fee basis at a rate of not
less than two times the state minimum we to for the fust 40 hours of

employment each week, exclusive of board, lodging, or other facilities;

(B> whose primary duty is management of the enterprise in

wluch the employee is employed oi of a customarily recognized department or

subdivision of the enterprise;

(ClI' who custotnunix and reyularly directs the work of two or

more other employees; and

131(1 VO
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(D) who has the authority to hire or fire other employees
whose suggestions and recommendations as to the hiring, firing, advancement,
promotion, or any other change of status of other employees are given

particular weight;

(3) "individual employed in a professional capacity”™ means an
employee
(A) who is compensated on a salary or fee basis at a rale of not
less than two times the slate minimum wage for the first 40 hours of
employment each week, exclusive of board, lodging, or other facilities;
(B) whose primary duty is to

(i) perform work requiring knowledge of an advanced
type in a field of science or learning customarily acquired by a
prolonged course of specialized intellectual instruction;

(i)  perform work requiring invention, imagination,
originality, or talent in a recognized field of artistic or creative
endeavor;

(iif) teach, tutor, instruct, or lecture in the activity of
imparting knowledge as a teacher certified or recognized as such in a
school or other educational establishment or institution; or

(iv) perform computer related occupations that are
exempted from the Fair Labor Standards Act under 29 C.F.R. Part
541.400;

(4) "outside salesman™ means an employee

(A) who is customarily and regularly away from the employer's

place of business; and
(B) whose primary duty is making sales or contracts for sales,
consignments, or shipment, or obtaining orders for service or for use of
.. V: winch consideration will he paid b\ the client or customer;
(5) "salesman employed on a straight commission basis" means an

employee

(A) who is customarily and regularly employed uii the business

3* CSSIt 1311 &C)
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premises of the employer;

(B) who is compensated on a straight commission basis for the
purpose of making sales or contracts for sales, consignments, shipments, or
obtaining orders for services or the use of facilities for which a consideration
will be paid by the client or customer; and

(C) whose primary duty is making sales or contracts for sales,
consignments, shipments, or obtaining orders for service or the use of facilities

for which a consideration will be paid by the client or customer.



FRANK H. MURKOWSKI, GOVERNOR

P. O. Box 21149
Juneau, AK 99802-1149
Phone: (907)465-2700
Fax: (907)465-2784

Department Of Labor and Workforce Development

OFFICE OF THE COMMISSIONER

April 14, 2005

The Honorable Norman Rokeberg
Alaska State Legislature

Capitol Bujlding, Room 214
Juneau, Alaska 99801

Deai'Representative Rokeberg: ,
At-V TM / y

'Ihe Alaska Degartment of Labor and Workforce Development is in
support ofCSIIB 182(FIN).

This bill will help to streamline the cumbersome process of determining
whether an employee Is exempt from Alaska's overtime pay requirements, while
minimizing_the potential for employee abuse tgex anding the minimum salaiy
provision. The minimum annual salary of $29,744 will help to ensure (hat line
workers are not artificially categorized in overtime exempt positions. | applaud
your efforts to carefully balance industry needs for clearer overtime pay
guidelines with the needs of Alaska's workforce.

We do not expect the proposed changes to have a significant impact on
the department’s operations. Less than live percent ofwage claims filed with
the department in FY 2004 involved issues associated with the overtime pay
_ex,e,mPUons affected by this proposed legislation. Although the chan%es may
initially produce more questions, the new standards are expected (0 be easier

(0 expfain.
Ifyou need any additional assistance with this bill, please let me know.

cc.  Grey Mitchell. Director Lsxs
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Senate Bill: SB 131
Short 'Title: Wage & Hour Act: Exec/Prof/Ad min/Sales

Sponsor: Senate Labor and Commerce Committee
Current Version: SB 131
Contact: Jane Alberts, 465-4843

Summary:

Would clarify the definitions of “executive capacity”, “administrative
capacity” and “professional capacity” as defined in Administrative C»dc
wben determining overtime wages under the Wage and Hour Act
Eliminates the “long test” also known as the “ 80/20” test and inserts more
understandable definitions

More clearly defines “exempt” and “non-exempt” work when determining
payment of overtime

Eliminates the definition and provision for “supervisory capacity" as this
definition is assumed through the other definitions of “professional” and
“executive" capacities

Benefits:

«

Straightforward language brings clarity to employers and employees
Will lead to great compliance with the Wage and Hour Act
Reduce lawsuits emerging from ambiguity of the statute

Background

\laska law lias historically exempted individuals employed in a “bona fide
executive, administrative or professional™ capacity. AS 23.10.055.

The Alaska Administrative (’ode regulations, which defined these terms,
were enacted in 1QJ7N.

The definitions, when written, were similar to lhe federal exemptions in the
Fair Labor Standards Act (FLS Ai.



Current Definitions vs. New Definitions

Employees exempt from
Wage and Hour Act
Administrative

Executive

Professional

Current Definition

Primary duties are
management, supervising
Uses discretion and
independent judgment
Performs work under only
general supervision
Regularly and directly assists
a proprietor or an exempt
executive employee of the
employer

Performs work along
specialized or technical lines
requiring special training
Salary at least 2.0 times
minimum wage in first forty
hours a week

S0/20 rule

Primary duty is management
of the business

Directs two or more
employees

May hire and fire
Customarily and regularly
exercises discretionary
authority

Salary at least 2,0 times the
minimum wage in first forty
hours a week

80/20 rule

Primary duly requires an
advanced degree

Or, is creative in nature,
teacher or computer-related
Uses discretion and
independent judgment
Work is predominately
intellectual and varied in
character

Salary at least 2.0 times the
minimum wage in first forty
hours a week

Senate sin 131

Primary duty is
performance of office or
nonmanual work directly
related to management or
general business operations
Uses discretion and
independent judgment
Salary is at least 2.0 times
the minimum wage in first
forty hours a week

Primary duty is
management of the business
Directs two or more
employees

May hire and fire

Salary at least 2.0 times the
minimum wage in first forty
hours a week

Primary duty requires
knowledge from prolonged
course of specialized
intellectual instruction

Or invention, imagination,
originality or talent in
artistic or creative endeavo
Salary at least 2.0 times the
minimum wagge in first forty
hours a week



State by State Overtime Comparision
Completed Spring, 2004
By: John M. Sedor

Single Definitional Standard - 32 Jurisdictions

(These jurisdictions either do not have applicable wage/hour regulations or directly reference the overtime
exemption definitions found inthe Fair Labor Standards Act to define their own exemption from overtime
requirements, In these jurisdictions, employers will only need to comply with one definitional standard -
the federal standard - regarding overtime exemption issues.)

Alabama Arizona Delaware District of Columbia
Florida Georgia Idaho Indiana

lowa Kansas Louisiana Maine
Massachusetts Michigan Mississippi Missouri

Nebraska Nevada New Hampshire New Mexico

New York North Carolina Ohio Oklahoma

South Carolina South Dakota Tennessee Texas

Utah Vermont Virginia Wyoming

“Old” Short Test - 8Jurisdictions

(The “old" short test is similar to the new federal regulations with regard to die “time performing exempt
functions" factor)

Connecticut Ilinois Kentucky Maryland

Montana North Dakotal Rhode Islandl West Virginia
1Definitional language contains minor variations from old federal test.

Unique Standards - 4 Jursidictions

(Four states have a unique standard for determining overtime exemption definitions)

['California | Colorado I Hawaii Oregon

“Old” Long Test-7Jurisdictions

Alaska Arkansas Minnesota New Jerscv Pennsylvania

Washington Wisconsin-’
1Definitional language contains minor variations from old federal test

A 3545 O.VCirriivniimeeiimpamiiti due



Employers Beware:
NEW WAGE AND HOUR REQUIREMENTS MAY SIGNIFICANTLY IMPACT ALASKA EMPLOYERS

Article by Bill Evans, partner,
Dorsey and Whitney LLP,
vice-chair, Anchorage Chamber
of Commerce

Both the federal and

state wage and hour laws

recently underwent significant

revisions. It is very important
that Alaska employers understand these new
requirements and ensure that their exempt employees
are still in compliance with the new regulations and
statutes. Even inadvertent departure from the new
requirements can result in substantial liability.

Major Federal Revisions. On April 23, 2004,
the United States Department of Labor published its
long-anticipated revisions concerning the so-called
while-'ollar exemptions (i.e., executive, administrative,
professional, computer professional and outside sales-
person). A key change to the federal system is that all
employees who now earn less than $455 per week-or
$23,660 per year-must receive overtime. Previously,
employees had to earn only $155 per week in order to
qualify as exempt. The U.S. government estimates that
more than 1.3 million workers nationwide will benefit
from this mandated salary increase. A much fewer
number of employees, estimated to be approximately
107,000 nationwide, may lose their current entitle-
ment to overtime due to other changes.

By wholly eliminating the antiquated "long test"
for determining exemptions, the Department of Labor
did away with the last vestiges of the beleaguered
80/20 requirement that mandated that exempt employ-
ees could spend no more than 20 percent of their time
engaged in nonexempt duties. The difficulty in objec-
tively documenting compliance with this requirement
made it a oarticularly vexing issue for many employers.

The Department of Labor also significantly revised
the test used for determining whether an employee
qualifies for an exemption based on his or her job
duties, For example, administrative employees, who
have always been required to exercise discretion and
independant judgment in performing their duties,
must now exercise such discretion and independent
judgment with respect to "matters of significance."
Se 29 CF.R. §541,200.

Another notable change involves the definition nf
an “executive" employee. In addition to managing a

6 NEWS & VIEWS « July 2004

department or customarily recognized subdivision of
the employer and regularly directing the work of at
least two other employees, the new definition of an
"executive" employee requires:
"The employee must have authority to hire

or fire other employees or his/her suggestions

and recommendations as to the hiring, firing,

advancement, promotion or any other change

of status of other employees are given

particular weight."

29 C.F.R. §541.100.

Alaska Fails to Adopt Similar Changes. Choosing
not to follow the lead of the federal government, the
Alaska Legislature maintained its historic definitions
for the white-collar exemptions. Accordingly, Alaska
employers now must ensure that their exemptions
comply with two significantly different systems. For
instance, the problematic 80/20 requirement is still
very much alive under Alaska law, It is, therefore,
increasingly possible that many employees may be
exempt under one system but
not under the other.

Alaska Establishes Minimum Salary for Exempt
Employees. Although the Alaska Legislature did not
adopt any changes to the existing definitions for
exempt employees, it did substantially increase the
minimum salary that an exempt employee must earn.
Moreover, it tied this minimum salary to the state's
minimum wage, thereby guaranteeing that future
increases in the minimum wage will also increase the
minimum salary for exempt employees.

House Bill 255, which was submitted for Gov.
Murkowskl's signature on June 10, 2004, requires that
any employee falling under the "administrative,”
"executive" or "professional" exemptions must earn
a minimum salary of at least two times the state
minimum wage for the first 40 hours of employment
each week.

The current Alaska minimum wage is $7,25 per
hour. Accordingly, this new law will require that any
exempt employee be paid a salary of $580 per
wcek-or $30,160 per year. There is no evidence of any
study being conducted to determine how many
employees or employers in Alaska this new require-
ment will affect. This lasv will automatically go into
effect 90 days after it is signed by the governor.

ANCHORAGE CHAMBER . i com«i. c«
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llu’ Voice of Small Businowi®

ALASKA

National Federation of Independent Business
Statement of Support for SB 131

March 14,2005

Employers in Alaska must follow both the federal Fair Labor Standards Act (FSLA) and the State
Wage and Hour Act in setting employee wages, federal and State law exempts executive,
administrative and professional employees from overtime requirements of the wage and hour act. To
determine ifan employee is exempt, Alaska is one of a few stales that continue to apply the “long t<\t
which includes a calculation of the employee’s time snent on non-exempt work. (The 80/20 test)*

Most states use the overtime exemption definitions found in the fair Labor Standards Act relieving
businesses of the burden ofapplying two systems. Senate Dill 131 removes the 80/20 test for salaried
employees and implements a definition of duties test similar to the FSLA regulations.

Keeping track of a salaried employee’s hourly activities is a cumbersome if not impossible task. SD
131 is ari important bill for small business and large business alike. N f 1B/Alaska strongly supports

this simplification of the law.
* The 80/20 test requires an employer to keep track of how much time a salaried worker spends on

non-exempt work. If the employee spends more than 20 percent (40 percent in retail or service
businesses) of their time on non-exempt work, they are subject to the Wage and 1llour Act and can

qualify for overtime.

Please Support SB 131

Submitted by Thycs Shaub on behalf of N flit/Alaska.

foiluii ftsfic.it «illl it-:e-k.i.i.tBi/ore ALASKA
i u'nl'O.* i. AK te i)/ t(;i;lodefa-KJ'i »i'aev.v.vibMDr' n
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COASTAL HELICOPTERS, INC.

LOCATED ON THE JUNEAU AIRPORT
8995 YANDUKIN DRIVE  JUNEAU AK 99801
(907) 789-5600  FAX (907) 789-7076

e-mail: coaslal@gcl.nel

March 16, 2005

Senator Con Bundc, Chair
Senate Labor & Commerce Committee
Tax: 465—3871

Dear Senator Bundc:

SB 131

Thank you foi sponsoring this important legislation. Ihis is a request for your committee
to approve SB 131. This bill recognizes the cumbersome, if not impossible, task of
tracking a professional employee's time hour by hour. As you know, the Federal FSLA
has relieved employers of that burden and most states have done so also.

It is unrealistic to require additional paperwork hour by hour for tracking professional or
supervisory employees. As lam sure you are aware, a supervisor or professional may
start a task but demands ol the job may require a change in task before completion. To
have an employee at that level be required to write down each task beginning to end to see
if it meets the “SO/20” rule would create an additional burden on jobs that arc often by

theii nature "burdensome,"

Hie reason for the higher compensation for employees at the professional, administrative
or supervisory level is the understanding that they have a job that needs to be
accomplished and have the ability to decide the means lor accomplishing that job.

Please approve this important legislation.

Sincerely,
COASTAL HELICOPTERS. INC.

a-A\

DorothykS. V\Fils'oﬁ, View President


mailto:coaslal@gcl.nel

FROM : FAX NO. : May. 11 2003 03:51PM Pl

March 16,2005

Senator Con Bundc

State Capital Building
Juneau, AK. 99801

Sent via fax: (907) 465-3871

Dear Senator Bundc,

On behalf of the Alaska Hotel & Lodging Association and the Alaska Restaurant & Beverage
Association | convey full support of SB 131. This is an important bill for our industry and for
every employee cf exempt workers because it provides for exempt status language that
employers are easily able to understand and comply with. Currently, exempt status language
requires that employers track and log how exempt workers spend their time by the hour to ensure

appropriate compliance with the 80/20 or 60/40 provisions.

The definition of exempt status eligibility being based on primaryjob duty rather than the
amount of lime a worker spends on exempt vs. non exempt work mirrors the real life work roles
of executive and professional salaried workers. The Federal definition of exempt worker was
recently changed for the very same reason; it is buxdensoiue to comply with and makes

employers vulnerable to costly lawsuits.

A focus on primaryjob duties provides a clear definition of who is eligible to be exempt and who
is not. Without this clear definition, many employers chose to make all employees hourly wage
earners, denying the executive and professional management staffaccess to benefits that could

otherwise be offered to them.

The provisions of SB 131 benefit both the employer and the employee. Thank you for your
sponsorship of this bill.

My best rerans,

Karen R. Rogina
President & 0: 0

130 L 4th Avenue.Suite 201 « Anchor,ifv, AUilu >>501 « (t>07) 272-1229 « fa. (907) 272 1789 « www,4Mia©r£
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA Stale Capitol
Juneau, Alaska 99801-1 iu?2

Deliveries to: 129 6th St., Rm. 329

(907) 465-3867 or 465-2450
FAX (907) 465-2020
Mail Stop 3101

M KIMOR ANZ I March 15, 2005
SUBJECT: Seclional Summary ofSB 131 (Work Order ND. 24-LS071SVA)
TO: Senator Con Bunde

Attn: Jane Alberts

FROM: Barbara R. Craver
Legislative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be considered
an authoritative interpretation of the bill and the bill itself is the best statement of its
contents. Ifyou would like an interpretation of the bill as it may apply to a particular set

of circumstances, please advise.
Section 1. Deletes the exemption for supervisory work from AS 23.10.060(a).

Section 2. AS 23.10.085(b) is amended because the definitions for individuals working
in an executive, administrative or professional capacity are placed in statutes rather than

regulations by sec. 3 of ibis bill

Section 3. A new subsection is added to AS 23.10.145 to provide definitions for:

individual employed in an administrative capacity;
individual employed in an executive capacity;
individual employed in a professional capacity;

outside salesman; and
salesman employed on a straight commission basis.

If Imay be of further assistance, please advise.

BRCmied
1*5-183. mod

Sections! Analysis



SENATE COMMITTEE REPOR1
First Committee of Referral

DATE: 3/4/05 FURTHER:
Date of 5-Day Notice: 3/i0/gy DATE TURNED ,u ,
(in accordance with Uniform Rule 23) IN TO OFFICE: / 0s

Labor and Commerce Committee considered SENATE BILL NO. 131

SB 131 WAGE & HOUR ACT: EXEC/PROF/ADMIN/SALES

"An Act amending the Alaska Wage and Hour Act as it relates to the employment of a person acting in a
supervisory capacity; providing definitions for persons employed in administrative, executive, and
professional capacities, for persons working in the capacity of an outside salesman, and for persons working
in the capacity of a salesman employed on a straight commission basis."

and recommends:
Senate Bill:

[ 'f be replaced with Cs SB |S| (-ktC ) [ 1 Same Title
[VT New Title

[ 1] adopt previous _ CS
House Bill:
[ ] Same Title

[ ] attached amendment(s)
[ ] Technical Title

[ 1 adopt Letter of Intent by Committee Chang_e
[ ] New Title w/
[ 1 further referral to Committee SCR #
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):

Department Date Fiscal Indet. Zero FN#

VOL VAR

[ 1 APPROPRIATION - no fiscal nole

1 DO Do Not

SIGNATURES AND RECOMMENDATIONS: NO REC AMEND

Pass Pass
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HOUSE COMMITTEE REPf T

(1)

Date Referred to Committee: March 8, 2006 FURTHER REFERRALS:

Date of Committee Action: /0

The FINANCE Committee considered: Sit 132(efd lid)

SENATE BILL NO. 132(efd lid) HUMAN RIGHTS COMMISSION

"An Act relating to complaints filed with, investigations, hearings, and orders of, and the interest rate on awards
of the State Commission for Human Rights; and makii.j conforming amendments."

Recommends it be replaced with [/ 71ICS or [ 1CS for @ 13 (I~ Al )
For Senate Hills with new title: I J Technical Title 1 JNew Title: UCR, h/J Same Title ( ] New Title
[ J attach amendments
[ ] add new referral to Committee
[ ] Letter of Intent Committee
J&@T%f/ NEW FISCAL NOTES PREVIOUS FISCAL NOTES
for . o *Assigned by Chief Clerk's Office List by I)ept(s): | FN# | Fiscal | Inrkt.  Zero
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\ FISCAL NOTE

iJ ronor i
VLT ui'v j
(>r H

ST/tff# ALASKA d I x 0 | Fiscal Note Number:

2006 LEGI?OTIVT-sM i~ P | --UiO Bill Version HCS SE 132|JUD)
(Hi Publish Date. 3'3/05

Revision Date/Time (Note if correction): Dept Affected: LAW

T-tle "An Ac! relatmp to complaints filed with. 'F:DU “CIVIL

investigations...the State Commission lor Human Rights..." Component Labor & Slate Affairs

Sponsor

Requester Governoi Component No

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2007 | FY 200E FY 2009 [ FY 2010 FY 2011
Persona! Services 1
Travel 1
Contractual
Supplies
Equipment
Land c. Structures
Grants i) Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0
FUND SOURCE (Toojsarid: of Dollars)
1302 Federa. Receipts
1002 GF Match
1004 GF
1005 GF/Program Receipt:.
1.T~ GF/MtT.a r.ecitn
Dther rspesi*. ~qc— D: r.c css t-v.olt,

TOTAL 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost. 00

Mark this box (X) if funding for this bill is included in the Governor's FY 200C budget “reposal:

POSITIONS

IF 'l |
it

7'r InWv

[ANALYSIS: . t stf-oWf- rupt-1*r.rzt"isyj

Fy 2012

0.0

0.0

Tr.is tit. amends AS 18.60.112 to provide the staff of the Human Rights Comm ssic iwith greater authority
evaluate complaints of discrimination and to choose the complaints that it pursues to hearing before ti e
commission The bill also sets out the app-opr.ale remedy for employment discrim na'ion i ut preserves the

,conmssion's discretion to award "any appropriate relief If if needs to innovate m oroer to remedy an

It -s.ua! case of discrimination. Tne Depadmeri: of -ov. j; j:

i.‘th;t. Ieg—Siation

Kathryn Dduphhetve Tvi-clbf Prone m5{f-2v72r

AominiS'/ativt* Service*. D'.vton
*

Kathryn Dflunh’ etee to- 1;n<i Mum-to At . nir\n -
Dt-radme’ «or Law

rc.t anticipate a f...ca' impact from passage

D«lt Time 3 '<«£ .2 AM

Fa:,e 1b?4
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STATE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Dale/Time (Note if correction):
Title "An Acl relating lo complaints filed

with, investigations...of the State Human Rights Comm..."

'Sponsor Rules Committee

Requester Governor

Expenditures/Revenues

FISCAL NOTE

Fiscal Note Number:

Bill Version: HCS SB 132MUD)
(H) Publish Date: 3/3/06

Dept. Affected: 00G

‘rdu Commissions/Special Offices

Component Human Rights Commission

_ Component No.

(Thousands of Dollai

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

ICAPITAL EXPENDITURES
CHANGE IN REVENUES ( )

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type~Do not abbreviate)
TOTAL

Estimate of any current year (FY200G) cost:

FY 2007

0.0

00

0,0

00

FY 2009 FY 2010 FY 2011 FY 2012
0.0 0.0 0.0 0.0
00 00 00 00
|
(Thousands of Dollars)
0.0 0.0 0.0 0.0
00 00 00 00

Mark this box (X) if funding for this bill Is included in the Governor's FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:

Prepared by
Division Governor's Legislative Olfico

Approved by:

Agency Governors Legislative Olfico

uvivowowvni

(Attach a separate page if necessary)

Kevin Jardell, Legislative Director

Kevin Jardell, Legislative Director

Phone 465-4021
Date/Time 1/12/06 12 00 AM

Date 1/12/2006

Pago 1of 1
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4/19/06

OFFERED IN THE HOUSE
TO: HCS SB 132f ), Draft Version "Y"

Page 1, line 2;
Delete "and"

Insert "providing for attorney fees and costs in cases involving human rights

violations;""

Page 1. line 3, following "amendments':
Insert *; and amending Rule 82, Alaska Rules of Civil Procedure™

Page 6, following line 12
Insert it new bill section to read:
"*Sec. 11. AS 18.80 is amended by adding a new section to article 2 to read:

Sec. 18.80.147. Attorney fees and costs, (a) In an action brought by a person
under AS 22.10.020(i). a prevailing plaintiff shall he awarded costs as provided by
court rule and full reasonable attorney fees at the prevailing reasonable rate.

(h) Unless the action is found to be frivolous, in an action brought by a person
under AS 22.10.020(i). a prevailing defendant shall be awarded attorney fees and costs
as provided by court rule. If the action is found to be frivolous, the attorney fees to be
awarded to the defendant shall be full reasonable attorney fees at the prevailing
reasonable rate

(e) Intins section, "frivolous" means
(1) not reasonably based on evidence or on existing law or a

reasonable extension, modification, or reversal of existing law; or

(2) brought to harass the defendant or to cause unneeessarv delav or
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needless expense."'
Renumber the following bill sections accordingly.

Page 6, following line 31 :
Insert a new bill section to read:

"* Sec. 15. The uncodified law of the Stale of Alaska is amended by adding a new sectionto

read:
INDIRECT COURT RULE AMENDMENT. The provisions of sec. 11 of this Act

have the effect of changing Rule 82, Alaska Rules of Civil Procedure, by requiring the award

of full reasonable attorney lees in certain cases.”

Renumber the following bill sections accordingly.

Page 7, line 4:
Delete "'secs. 1- 13"

Insert "'secs, 1- 14"
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OFFERED IN THE MOUSE
TO: HCS SB 132( ). Draft Version Y

Page 2, line 3:
Delete ""a new subsection*

Insert "'new subsections"

Page 2, following line 6:

Insert a new subsection to read:
"(c) A complaint may be filed not later than one year after the alleged

discriminatory practice occurred or. fora continuing discriminatory practice, not later

titan one year after the alleged discriminatorypractice stopped."



FISCAL NOTE

STATE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Date/Time (Nole ifcorrection):
"An Act relating to complaints filed ....with the

Title

State Commission foi Human Rights..."
Sponsor Rules
Requester House Judiciary Committee

Expenditures/Revenues

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2007 FY 2008
Personal Services 236.1 /
Travel 5.0 /
Contractual 140 1
Supplies 1.3,
Equipment 15.0
Land & Structures /
Grants & Claims r. ,
Miscellaneous (
TOTAL OPERATING’ /| 271.4 0.0
CAPITAL EXPENDITURE
CHANGE IN REVENUES, (
1002 Federal Rec”s~tvA-T
1003 GF Match
1004 GF \ 271.4
1005 GF/rrogrrm Receipts /
1037 GPffdehml Healttr j
Other (Specify TyPvV X' not abbreviate)
TO "AL 271.4 0.0
0.0

Estimate of any current year (FY2000) cost:

Fiscal Note Number:
Bill Version: HCS SB 132(JUP)

() Publish Date:
Dept. Affected: 000G

RDU Commissions/Special Offices
Component Human Rights Commission

Component No.

(Thousands of Dollars)

FY 2009 FY 2010 FY 2011 FY 2012
0.0 0.0 0.0 coO
0.0 0.0 0.0 0.0

Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:

POSITIONS /
Full-time j
Part-time /
Temporary /

ANALYSIS:  (Attach a separate page itnecossary]

This fiscal note/eflects lhe need for one Human Rights Field Representative IV and two Human Rights Field

Representative Ills.

increment of ,179.2 for two additional positions and related costs.

The FYO7 operating budget request for the Human Rights Commission includes an

Should the Human Rights Commission

receive theybudget increment, this fiscal note will be reduced to 92.2.

Gail Funumiai, Asst Admm. Diror tor
Olfico ol the Governor. Administrative Services

Prepared by.
Division
Paula Haley, Executive Director
Alaska Human Rights Commission

Approved by
Agency

llic. "io ii r/ivviOMUI
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Phone .165-3885
Date/Timu 2/6/06. 3 05pm

Date 2/8/200G
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HOUSE CS FOR SENATE BILL NO. 132( )
INTHE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FOURTH LEGISLATURE - SECOND SESSION
BY
Offered:
Referred:

Sponsors): SENATE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A BILL
FOR AN ACT ENTITLED
"An Act relating to complaints Hied with, investigations, hearings, and orders of, and

the interest rate on awards of the State Commission for Human Rights; and making
conforming amendments."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

| > Section I. AS IS.SO. 100 is amended to read:
I Sec. 18.80.100. Complaint: time limitations. A person who is aggrieved hy

S)

6

7 a |ANY] discriminatory practice [CONDUCT] prohibited by this chapter may sign
S and file with the commission a written, verified complaint staling the name and
0

address of the pci .on alleged to have engaged in the discriminatory practice

10 |[CONDUCT], and the particulars of the discrimination. A complainant may
11 withdraw the complaint at any lime before the service of an accusation under
12 AS 1S.50.120. A withdrawal must he sinned In the complainant and he in

13 wrilinti. A withdrawal does not limit the discretion of the executive director

provided in (ID of this section |THE EXECUTIVE DIRECTOR MAY FILE A

[ICS Sit 132 i
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COMPLAINT IN LIKE MANNER WHEN AN ALLEGED DISCRIMINATION

COMES TO THE ATTENTION OF THE DIRECTOR],

Sec. 2. AS 18.80.10J is amended by adding a new subsection to read:
(b) The executive director may file a complaint in the manner provided in (a)

of this section when a discriminatory practice comes to the attention of the executive

director.

*Sec. 3. /.S18.80.110 is amended to read:
Sec. 18.80.110. Investigation and conciliation. The executive director or a

member of the commission's staff designated by the executive director shall

informally investigate the matters set out in a filed complaint, promptly and
impartially. If the investigator determines that there is [THE ALLEGATIONS ARE
SUPPORTED BY] substantial evidence of an unlawful discriminatory practice
under this chapter, the investigator shall immediately try to eliminate or remedy the
discriminatory practice through an agreement reached [DISCRIMINATION
COMPLAINED OF,] bv conference, conciliation, and persuasion. If an agreement is
reached, it must be reduced to writing and siunecl hv the complainant, executive
director, and respondent. The agreement is !)indin» and enforceable under this
chanter as an order of the commission. An agreement reached under this section
may include the compromise ot damages authorized under this chapter.

*Sec. 4. AS IS.SO is amended by adding a new section to read:
Sec. 18.80.112. Dismissal of complaint without prejudice, fat If an

investigation of a complaint under AS 18.80.110 fails to discover substantial evidence
of an unlawful discriminatory practice under this chapter, the executive director shall

issue an order dismissing the complaint without prejudice
fb) At any tunc bcfoic the issuance of an accusation under AS 18.80.120. the

exccutn c dire: lor may dismiss without prejudice a complaint if the executive direct i

determines that
ill  tile complainants objection to a proposed agreement under

AS 18.80.1 !(e is unreasonable;
(2) the complainant is unavailable or unwilling to participate in a

hearing:

;sshij2( )
Now 7¢><" t/nda:lined IPM.K7ES TUXT BRACKE7EPJ
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(3) relief is precluded by the absence of the person alleged to have
engaged in die discriminatory practice;

(4) the person aggrieved by the discriminatory practice has initiated or
wants to initiate an action or proceeding in another forum based on the same facts;

(5) ahearing will not represent the best use of commission resources;

(6) a hearing will not advance the purposes staled in AS 1S.S0.200; or

(7) the probability of success of the complaint on the merits is low.

(© The commission, in its discretion, may, but is not required to, review the

executive director's order of dismissal under (a) or (b) of this section and may affirm
the order, remand the complaint for further investigation, or, if the commission

concludes that substantial evidence supports the complaint of an unlawful

discriminatory practice, refer the complaint for conference, conciliation, and

persuasion as provided in AS 1S.80.110, or for hearing.
(cl) Dismissal under this section docs not prevent a complainant from
(1) initiating an action or proceeding in another forum; or
(2) filing a new complaint under AS 18.S0 100 that resolves the

grounds for the dismissal under this section.

*Sec. 5. AS 15.50.120 is repealed and reenacted to read:

Sec. 18.80.120. Hearing, (a) If no agreement is reached under AS 18.80.110
and the executive director determines to refer the complaint for hearing, the executive
director shall issue an accusation based on the investigator's determination of
substantial evidence and serve the person charged in the accusation and the
Complainant with notice of the referral and a copy of the accusation. The executive
director's decision to refer the complaint to hearing is not revicwablc by the
commission under this chapter. The location of the hearing is the commission office
unless the commission designates another location. The executive director, or the

executive director's designee, shall present the case in support of the accusation efore
the commission. The person charged m the accusation may tile a written answer and
may appear at the hearing, with or without counsel, and submit evidence,

Ib) The commission shall request the chief administrative law judge to

appoint, under AS 44.64.020, an administrative law judge employed or retained by lire

o -3- [ICSSIt 1321 i
r-'w rriin-:lin'd (DBLEZ'ES -.7ar BHACKETED]
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office of administrative hearings to preside over a hearing conducted under this
section. AS 44.64.040 - 44.64.055. 44.64.070 - 44.64.200, and the procedures in

AS 44.62.330 - 44.62.630 (Administrative Procedure Act) apply to the hearing except
as otherwise provided in this chapter.

(c) An accusation may be reasonably and fairly amended by the commission.
An amendment to name a different discriminatory practice must be supported by
substantial evidence, and the discriminatory practice must be referred for conference,
conciliation, and persuasion as provided in AS 18.50.110, before a hearing may

proceed.
(d) In ahearing on an accusation, each element of an accusation or defense

must be proven by a preponderance of the evidence.

(e) At any time after the issuance of an accusation, the executive director or
the person charged in the accusation may petition for a summary decision on the
accusation. The commission shall grant a petition if. after a reasonable opportunity for
discovery, the record shows that there is no genuine issue of material fact and the

petitioner is entitled to an order under AS 18.80.130 as a matter of law.

*Sec. 6. AS 18.30 130(a) is amended to read:

(a; At the completion of the hearing or after consideration of a petition lor
summary decision under AS 18.80.120(e). if the commission finds that u person
charged in an accusation [AGAINST WHOM A COMPLAINT WAS FILED] has
engaged in the discriminatory practice [CONDLJCTJ alleged in the accusation
[COMPLAINT], it shall order the person to refrain from engaging in the
discriminatory practice [CONDUCT]. The order must include findings of fact [.] and
may order the person to lake affirmative action to correct the discriminator!

practice. The commission ma. not order an award of noneconomic or punitive .

involving a discriminatory practice [DISCRIMINATION] in
(11 employment, the commission may order any appropriate relief,

including one or more of the following: training of an employer, labor

'S Sit 132( ) o
o P\t Underl r IVEZETTP TEXT PFAZKETEP



© 0o N o o N~ oW

10
11

13
14

16
17

19
20
21

23

25
26
27
2S
29
30

WOPK DRAFT

WORK DRAFT 24-GS1110\Y

discriminatory practices: nn accommodation lor a person with a disability;
removal of or chanties to a personnel record: posting of signs; hack pay; [BUT
NOT LIMITED TO,] the hiring, reinstatement, oi upgrading of an employee with or
without back pav: the payment of front pav for a pci iod of not more than one year
if hiring, reinstatement, or upgrading of an employee is inappropriate because a
vacancy does not exist, the employer's discriminatory practice rendered the
employee incapable o* returning to work, or the relationship between the
employer and employee has so deteriorated as to make working conditions
intolerable: [,] restoration to membership in a labor organization: [, OR] admission
to or participation in an apprenticeship training program, on-the-job training program,
or other retraining program; or restoration of seniority: however, an order for back
pav or front pav must be reduced by the amount the employee could have earned

or could earn hv making reasonably diligent efforts to obtain similar

employment:

2 housing, the commission may order the sale, lease, or rental of the

housing accommodation to the aggrieved person if it is still available, or the sale,
lease, or rental of a like accommodation owned by the person charged ii the
accusation [AGAINST WHOM THE COMPLAINT WAS FILED] if one is still

available, or the sale, lease, or rental of the next vacancy in a like accommodation,

owned by the person charged in the accusation [AGAINST WHOM THE

COMPLAINT WAS FILED]: the commission may award actual damagcSj which shall
include [, BUT NOT BE LIMITED TO.] the expenses incurred by the complainant for
obtaining alternative housing or space; for storage of goods and effects; and for

moving and [FOR] other costs actually incurred as a resuh of the unlawful practice or

violation.

*See. 7. AS 1S5.80.130(c) is amended to read:

(cl If the commission finds that a person chanced in an accusation
[AGAINST WHOM A COMPLAINT WAS FILED] has not engaged in the
discriminatory practice [CONDUCT] alleged in the accusation fCOMPLAJNT]. it

shall issue and cause to lie served on the complainant an order dismissing the

complaint.

o 1CS Sit 132( |
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*Sec. 8. AS 1S.80.130 is amended by adding a new subsection to read:

)] The interest rate for an award under this section is determined in the

manner provided in AS M.30.070.
*Sec. 9. AS 18.80.135(b) is amended to read;

(b) The commission may obtain a court order for the enforcement of any of its

orders by filing a complaint with the superior court in the judicial district in which the
unlawful practice [CONDUCT] is alleged to have occurred.

*Sec. 10. AS I1S.S0. 140 is amended to read:
Sec. 18.80.140. Effect of compliance With order. Immediate and continuing

compliance with all the terms of a commission order is a bar to criminal prosecution

for the particular instances of discriminatory practice [CONDUCT] described in the

accusation issued under AS 1S.50.120 [FILED BEFORE THE COMMISSION].
*Sec. 11. AS 1S.80.270 is amended to read:

Sec. 18.80.270. Penalty. A person, employer, labor organization, or
employment agency, who or that wilfully engages in an unlawful discriminatory
practice [CONDUCT] prohibited by this chapter, or wilfully resists, prevents,
impedes, or interferes with the commission or any of its authorized representatives in
the performance of duty under this chapter, or who or that wilfully violates an order of
the commission, is guilty of a misdemeanor and. upon conviction bv a court of
competent jurisdiction, is punishable by a fine of not more than $500, or by

I iprisonment in ajail for not more than 30 days, or by both.

*Sec. 12. AS 1S.S0.300 is amended by adding new paragraphs to read:
(17)  "complainant” means a person who is aggrieved by a

discriminatory practice prohibited by this chapter and who has filed acomplaint as

provided in AS 1S.S0. 100:
(ISi "pay" means wages; salaries; commissions: amounts ati employer

contributes to retirement, health, or other fringe benefit plans; and other forms of

remuneration paid to an employee for personal services.
*Sec. 13. AS 44.62.330(a) is amended by adding a new paragraph to read:
(46) State Commission for Human Rights, where procedures are not

otherw ise expressly provided in AS 1S.SO.

lies SB 132i | 5-
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