
ALASKA LEGISLATURE
HOUSE.and SENATE FINANCE COMMITTEE FILES, < 2005-2006 3008



(A) tlif cst ini.iied and actual cost nf each active rehabilitation

p'iin:
(Lt) ihe estimated and actual lime of each rehabilitation plan:

(C) ti stain:; report on all individuals reuuesiin». wniviioj.

I»e»iimint». completing, or terminating a reemployment, bene (Its program

including
(i) reasons lor denial, waiver, suspension, or

icTinimition:

(ii) dales (ircomplelion and |A| return to work: and

(iii) o i l i e r  in r nr in a t ic m m i n i m i  b y  t h e  d i r e c t o r

I DATE J;
(D) the cost of reemployment benefits:

(E) stains renorts of all individuals who xiieeessfnllv 

eunuileted a rcemnlovment plan that inelndes

(i) the ohm's occnnn l i onn l  em i l  a n d  h e t h e r  the  
incli\ i l ln a l  ob ta ined  u o r k  a l t e r  eonude t im i in the p l a n n e d  (>l-

a im l h e r  ( l e enpa l im i : and
fiit the inilisiclnal's employment stains si\ months, 

one vear. anil two vears alter rfemiilovnient plan eomnlelion:

(6 ) maintain a list of rehabilitation specialists who meet the 

qualifications established under this section;

(7 ) promote awareness among physicians, adjusters, injured workers, 

employers, employees, attorneys, training providers, and rehabilitation specialists of 

the reemployment program established in this subsection.

* See. 12. AS 23.30.041(c) is repealed and reenacted to read:

(c) An employee and an employer may stipulate to the employee's eligibility 

for reemployment benefits at am time. If an employee suffers a compensable injury 

and. as a result of the injury, the employ ee is totally unable, for -15 consecutive days, 

to re:urn tv the employee's employment at the time of injury, the administrator shall 

notify the employee of the employee's rights under this section within 14 days after the 

■15th day. If the employee is totally t.nahlc to return to the employee's employment for
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1 60 consecutive days as a result of the injury, ilic employee or employer may request an

2  eligibility evaluation. The administrator may approve the request if the employee's

3 injury may permanently preclude the employee's return to the employee’s occupation

4 ;,i the lime of the injury. If the employee is totally unable to return to the employee's

5  employment at the time of the injury for 90 consecutive days as a result of the injury, 

ihe administrator shall, without a request, ordct an eligibility evaluation unless a

7  stipulation of eligibility was submitted. If the administrator approves a request or

8 orders an evaluation, the administrator.shall, on a rotating and geographic basis, select

(j ,j rehabilitation specialist from the list maintained undci (b)(6 ) of this section to

10 perform the eligibility evaluation. If the person that employs a rehabilitation specialist

11 selected by the administrator to perform an eligibility evaluation under this subsection 

j<; performing any' other work on the same workers compensation claim involving the

13 injured employee, the administrator shall select a different rehabilitation specialist.

14 * Sec. 13. AS 23,30.041(0 is amended to read:

15 (|j An employee is not eligible lor reemployment benefits if

] 6  (I) the employer offers employment within the employee's predicted

17  post-injury physical capacities at a wage equivalent to at least the state in minium wage

18 under AS 23.10.065 or 75 percent of the worker's gross hourly wag s at the time of

Iy iii'iirv, whichever is greater, and the employment prcp.ucs the employee to be

2 0  employable in other jobs that exist in the labor market:

-)| (2 ) tin, emp loyee p r e v i o u s l y  dec l i ned  the d e v e l o n i n e n l  o f  a

2 2  recmnlov i i ie i i t  benef i t s  n lan u n d e r  (iM o f  th i s  sec t ion,  rece i ved  a job  d i s l o c a t i o n
r ,3  benefi t under fuV2 ) o f  thi s sec t ion,  and  r e tu rned  to n o r k  in the s am e  o r  s im i l a r
- 4  i ircnp:i i i ini in t e rm s  o f  phys i ca l  d em and s  m i n i m i  o f  the emp lo yee  at the t im e  o f
25 the previous i n i u r v :

the employee lias been previously rehabilitated in a former 

1 7  worker's compensation claim and returned to vvorl, in the .aim. or similar occupation

2 N in terms of physical demands required of the employee at the time of the previous

29 injury, or
3(l 0 3  )| ai the time of medical stability., no permanent impairment is

31 identified or expected.
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1 * Sec. 1*1. AS 23.30.d-l 1(g) is amended lo read:

2  (y) Within 30 j 151 days after the employee receives the administrator's

3 notification of eligibility for benelils. an employee | Wl K) I )E.SIRIvS TO IJSE T'l ILSli

•I lUINKf I IS| shall give written notice u n d e r  oa l l i .  on a fo rm p r o v i d e d  |>\' the*
5 d i v i s i o n, lo the a d m i n i s t r a t o r  and  the emp lo ye r  o f  the emp lo yee ' s  e le c t ion to
C e i the r use the reomp lov ine r t  I benef i t s o r  to accept a job  d i s lo ca t i on  bene f i t  u n d e r

(2) of  tins subsec t ion .  The  fol lowin«j ni>|bv lo an elect ion t in de r  th i s s u b j e c t  inn:
8 ( 1 ) an emp loyee  who e lects lo use the l e c i i i p l o v m c r t  b en e f i t s  a l so
9 sh a l l  not i fy the employer of the employee's selection of a rehabilitation specialist who

10 shall provide a complete reemployment benefits plan: f a i lu re  |. FAILURE] lo give

I ] notice o f  se lect ion o f  a r ehab i l i t a t i on  spec ia l i s t  required by this p a r n u r a p h
12 |SUBSECTION] constitutes noncooperation under (n) of this section: if [. II-1 the

13 employer disagrees with the employee's choice of rehabilitation specialist to develop

14 the plan and the disagreement cannot be resolved, then the administrator shall assign a

15 rehabilitation specialist: the |. Till ) employer and employee each have one right of

! 0 refusal of a rehabilitation specialist:

] 7  (2 ) an emp loyee  w ho  e lects  to accept a job d i s l o c a t i o n  bene f i t  in
18 p lace o f  r c cm p lo vm cn l  benef i t s  and  who  l ias been civet) a p e rm an en t  p a r t i a l
19 impa i rmen t r a l i i i ' j  b\ a phys ic ian s h a l l  l ie paid
20 ( A) S5.(llll) i f  the emp loyee 's  p e rmanen t  p a r t i a l  im p a i rm e n t
2 1 rat int.1 is g r e a t e r  than zero  an i l  less than 15 percent:
22 ilt> SS.IIIK) i f  the emp loyee 's  p e rmanen t  p a r t i a l  im p a i rm e n t
23 rat in » is 15 percent  o r  i; rente r  'mu less than 3(1 percen t :  o r
24 i Q  SI 3.51)11 i f  the emp loyee's  p e rm an en t  p a r t i a l
25 impa i rmen t  ra t i n e  is 3(1 percent  o r  g r ea te r :
2 0  (3) the form p rov i d ed  1»\ the div i sion I b r  e lect ion m u s t  spec i fy  that

the employee u n d e r s t a n d s  Ihe scope o f  the bene l i l s  and  r i t th l s  hei i i ' j  w a i v e d  hv
28 t he elect ion: the a dm in i s t r a t o r  sha l l  s e r ve  a copy ol the executed e lec t ion fo rm  on
29 Ihe parl ies w i t h i n  10 ( lass  a l t e r  rccc iv i i i ' j  I lie fo rm f r om the emp lo yee :  the
3 iI elect ion and w a i v e r  o f  tmchoscn benef i t s  is e f fe c t i ve  upon s e r v i c e  to the p a r l i e s :  a
31 w a i v e r  ami e lec t ion c ITec ihe  m n l c r  thi s subse c t i on  d i s c h a rg e s  the  em p lo ye r ' s
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1 l ia b i l i t y  lo r I In- b e n e f its  o r  r i» lu s  u n d e r th is  s e c tio n  I li; i I u c r e  no t e le c te d : :i

2 w a iv e r n i i iv  n o l In* m o d if ie d  u n d e r AS 23.311.13(1: I lie a d m in i s t r a t o r  m a v  no t

3  accept n n o led ion to accept 'i joh f I islncn lion benefit hv :m employee who Ii:is nol

■ I siciicd a form that conspicuously notes llir benefit hcim.1 waived.

5 * See. 15. AS 23.30.0-11 (j) is amended to read:

0 (j) The employee, rehabilitation specialist, and jTIIE] employer shall sign the

7 reemployment benefits plan. If the employer and employee fail to agree on a

K recmploym sit plan, either party may submit a reemployment plan for approval to the

9 administrator. The [; Tl IF| administrator shall approve or deny a plan within 14 days

10 after the plan is submitted. Within [; WITHIN] 10 days after [OF] the decision,

11 either party may seek review of the decision by requesting a hearing under

12 AS 23.30.110. The [: TMK| board shall uphold the decision of the administrator

13 unless evidence is submitted supporting an allegation of abuse of discretion on the part

14 of the administrator. The [; 111HJ board shall render a decision within 30 days after

15 completion of the hearing.

16 “ See. 16. AS 23.30.041(1;) is amended to read:

17 (k) Benefits rvl itcd to the reemployment plan may not extend past two years

Ik from date of plan approval or acceptance, whichever date occurs first, at which time

19 the benefits expire. If an employee reaches medical stability before completion of the

20  plan, temporary total disability benefits shall cease, and permanent impairment

21 benefits shall then be paid at the employee's temporary total disability rale. If the

2 2  employee's permanent impairment bench's are exhausted before the completion or

23 tcrmir lion of the reemployment prnccs |PLAN'|, the employer shall provide

24 compensation equal to 7(1 percent of the employee's spendable weekly wages, but not

25 to exceed 105 percent of the average weekly wage, until the completion or termination

26 of the process ji’LAN|, except that any compensalion paid under this subsection is

27 reduced by wages earned hy the employee while participating in the process (1*1 .AN]

2 <S to the extent that the wages earned, when combined with the compensation paid under

29 this subsection, exceed the employee's temporary total disability rale. If permanent

30 partial disability or permanent partial impairment benefits have been paid in a lump

3 ! sum before the employee requested or was found eligible for reemployment benefits,

C S S I t  13(I(JVI>) -10- S H 0 IJMIC
M v -v-vf ihtfhtri inpd U'y; rr.' i r r x r  niwu'ia.ri.vi



24-G.si i i:\r-

payment ol' benefits under this subsection is suspended until permanent partial 

disability nr nennanenl iiarlial imnairmenl benelils would have ceased, had those 

benelils been paid at the employee's temporary total disability rate, notwithstanding 

the provisions of AS 23.30.155(j). A permanent impairment benefit remaining unpaid 

upon the completion or termination of the plan shall be paid to the employee in a 

single lump sum. An employee may nol be considered permanently totally disabled so 

long as the employee is involved in the rehabilitation process under this chapter. The 

fees of the rehabilitation specialist or rehabilitation professional shall be paid by the 

employer and may not he included in determining the cost of the reemployment plan.

* Sec. 17. AS 23.30.0-11 (n) is amended to read:
(n) Alter the employee has elected to participate in reemployment benefits, if 

lite employer believes the employee has not cooperated, the employer may terminate 

reemployment benefits on the dt. : of noncoopetalion. Noneooperation means

( 1) unreasonable failure to

(A) keep appointments;

(11) maintain passing grades;

(C) attend designated programs;

(D) maintain contact with the rehabilitation specialist;

(II) cooperate with the rehabilitation specialist in developing a 

reemployment plan and participating in activities relating to reemployability on 

a full-time basis;
(T) comply with the employee's responsibilities outlined in the

reemployment plan: or
(II) participate in any planned reemployment activity as

determined by the administrator; or
(2 ) failure to give written t otice to the employer of the employee's 

choice of rehabilitation specialists within 30 [15] days aftet receiving notice nf 

eligibility for bcnelits from the administrator as :ei|uircd by (g) -I'this section.

* Sec. IS. AS 23.30.0-1 lip) is amended to read:
(p) When the I'uited Stales Department of Labor publishes a new edition, 

revision, or rep'acemcnt for the "Selected Characteristics of ( tccupations Defined in
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I
n

J

4

5

6

7

8

9

10

I!

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2 0

27

28
20

30

31

(A) liic estimated and actual cost of each active rehabilitation

plan;

(B) the esiiniated and actual time of each rehabilitation plan;

((_') a status report on all individuals re niestin». waiving.

heuinninu. con. deling. or terminating a reemployment benefits program 

including
f i t  reasons fo r  d en i a l ,  w a i v e r ,  s u s p e n s i o n ,  o r

t e rm ina t i on :
(ii) dates of completion and [ A J return to work: and

(ii i) o the r  i n fo rm a t i o n  r enn i r e d  h v  (l ie d i r e c t o r

[DATE];
(D) the cost of reemployment benefits;

CD s t a tu s  repor ts  o f  a l l  im . i v i d i i a l s  w h o  s u c c e s s f u l l y
comp le ted  a re emp lo ymen t  p lan that in c lu de s

(i) the p lan' s  o c cupa t iona l  goa l  a n d  w h e t h e r  the 
i n d i v i d u a l  ob ta ined  w o r k  a f t e r  comp le t i on  in the p l a nned  o r  

a no th e r  occupa t i on :  and
(ii) the i n d i v i d u a l ' s  emp lo ymen t  s t a t u s  s iv  mon th s ,  

one yea r ,  an i l  two v c a r s  a f t e r  re emp lo ymen t  p lan  comp le t ion :
(6 ) maintain a list of rehabilitation specialists who meet the 

qualifications established under this section;

(7 ) promote awareness among physicians, adjusters, injured workers, 

employers, employees, attorneys, training providers, and rehabilitation specialists of 

the reemployment program established in this subsection.

* See. 12. AS 23.30.041(c) is repealed and reenacted to read:

(e) An employee and an employer may stipulate to the employee's eligibility 

for reemployment benelils at am time. If an employee suffers a compensable injury 

and, as a result of the injury, the employee is totally unable, for 45 consecutive days, 

to return to the employee's employment at the time of injury, the administrator shall 

notify the employ ee of the employee's t ights under this section wi hin 14 days after the 

45th day. If the employee is totally unable to return to the employee's employment for

24-GS1112\F
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1 60 consecutive clays as a result of the injury, the employee or employer may request tin

2 eligibility evaluation. The administrator may approve the request if the employee's

3  injury may permanently preclude the employee's return to the employee's occupation

4 at the lime of ihe injury. If the employee is totally unable to return to the employee's

5 employment at the time of the injury for 90 consecutive days as a result of the injury,

6  the administrator shall, without a request, order an eligibility evaluation unless a

7  stipulation of eligibility was submitted. If the administrator approves a request or

S' orders an evaluation, the administrator shall, on a rotating and geographic basis, select

9  a rehabilitation specialist from the list maintained under (b)(6 ) of this section to

10 perform the eligibility evaluation. If the person that employs a rehabilitation specialist

11 selected by the administrator to perform an eligibility evaluation under this subsection

12  is performing any other work on the same workers' compensation claim involving the

13  injured employee, the administrator shall select a different rehabilitation specialist.

14 * See. 13. AS 23.30.041(f) is amended to read:

15 (|) An employee is not eligible for reemployment benefits if

K, ( 1) the employer offers employment within the employee's predicted

! 7  post-injury physical capacities at a wage equivalent to at least the state minimum wage

IS under AS 23.10.065 or 75 percent of the worker's gross hourly wages at the time of

19 injury, whichever is greater, and the employment prepares the employee to be

2 0  employable in other jobs that exist in the labor market;

2 | (2 ) the employee previously declined the development of a

2 2  reemployment benefits ohm under (») of this section, received a job dislocation

23 benefit under (e)(2 ) of this section, and returned to work in the same or similar

24 occupation in terms of physical demands leunircd of the employee at the time of

25 the prev ious i n j u r y ;
26 (3) the employee has been previously rehabilitated in a former

27 worker's compensalion claim and returned to work in the same or similar occupation

28 in terms of physical demands required of the employee at the time of the previous

29 injury; or
30 (4j |(3 )| at the time of medical stability,, no permanent impairment is

31 identified or expected.
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Summary or CSSB 130(.IUD) Prepared for Senate Finance Committee

M ain ta in ing  M edical B e n e f i ts  W hile R ed u c in g  C osts

Sec. 26 Reduce h ea lth  care costs increm entally  by rese tt ing  the  c u rre n t  
m aximum re im bursem en t ra tes  for health  care serv ices at the 
m axim um  level applied to bills for services rendered in 20 04 . (By 
using  the Alaska Workers' Com pensation Board Medical Fee 
Schedule in effect on December 15, 2003.) (Page 17)

Sec. 24 Maintain those  m axim um  ra tes  pending  a report of an  app o in ted
medical review com m ittee’s com prehensive exam ina tion  of the  
workers’ com pensation  health  care delivery system. (Page 16)

Sec. 51 The com m ittee m u s t  report to the  Com m issioner of Labor &
Workforce Development, and die Legislature, no la te r  th a n  the first 
week of the  2 5 tl! legislative session. (Pages 30-31)

Sec. 26 Continue to p ro tec t workers by providing that they m ay no t be
required to pay  any fee or charge for health  care se n d ee s  provided 
u n d e r  the Act. (Page 19)

Sec. 23 Reduce hea lth  care costs increm entally  by restric ting  com pensab le
palliative care  to th a t  which an  a ttend ing  physic ian  certifies is 
required to 1) enable the injured w orker to con tinue  tim e-of-injury 
employm ent or 2) participate  in an  agreed or approved 
reem ploym ent plan. This limitation does no t apply to t re a tm e n ts  a 
physician certifies a re  needed for chronic, debilitating pain. (Pages 
15-16)

Sec. 25 Seek to prom ote  injured w orkers’ safe and  efficient re tu rn  to health
and Junction by presum ing  their in juries require the  t re a tm e n ts  
described in the national, peer-reviewed Occupational Medicine 
Practice Guidelines of the American College of O ccupational and  
Environm ental Medicine. Presum ption  may be reb u tted  by in jured 
worker’s physic ian’s written certification of the trea tm en t a t  
variance with the guidelines and  the basis  of the physic ian 's  
conclusion th a t  varying trea tm en t w as reasonably  required  by the 
n a tu re  of the injury or process of recovery. (Page 16-17)

Sec. 25 Require Board to adopt o ther guidelines for injuries not covered by
the ACOEM G uidelines. P resum ption  application and  m ean s  of 
rebuttal of those s ta n d a rd s  sam e a s  those for ACOEM Guidelines. 
(Pages 16-17)

Sec. 25 Take advantage  of generic drug  cost savings by requiring their use
unless a n am e  b rand  is medically necessary . (Page 16)

Prepared l>y ilie Alaska D q u i im n il o f I.abor A: Workforce Pevdupm iM il 
•1/10/2005 '
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Summary of CSSB 130(,1UD) Prepared Cor Senate Finance Committee

See. 25 Take advantage  of potential cost reductions by requ ir ing  th e
D epartm ent Of Labor & Workforce Development to ad o p t  a 
preferred d ru g  list like that developed by the  D e p ar tm en t  of Health  
& Social Sendees. (The D epartm ent of Labor & W orkforce 
Development m u s t  also se t p rocedures for es tab lish in g  need to 
depart from list.) (Page 16)

See. 26 Remove roadblocks to potential cost savings by allowing em ployers
to develop preferred provider lists and  negotiate fee ra tes . W orkers 
are not required, and  m u s t  be informed, th a t  they  c an  choose  
physicians not on the list. (Pages 17-18)

Sec. 43 Defines h ea lth  care providers qualified to be “a tte n d in g
physic ians.” (Page 2S)

Prepared In lie  Alaska Department o l la il >i A: Workforce 'V ve lopm en i 
c\! I f l/2(l(l.S
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1 American College oT Occupational and Environmental Medicine's Occupational

2 Medicine Practice Guidelines shall be presumed correct on (lie issue of the nature,

3 extent, and scope of medical treatment or services. For an injury not covered by the

4 American College of Occupational and Environmental Medicine's Occupational

5 Medicine Practice Guidelines, the treatment or service shall he in accordance with 

standards based on other scientific evidence-based medical treatment guidelines

7 generally recognized by the national medical community and adopted by the board by

ft regulation, and those standards shall also he presumed correct on the issue of the

9 nature, extent, and scope of medical treatment or services. Treatment may not be

10 denied based on American College of Occupational and Environmental Medicine's

11 Occupational Medicine Practice Guidelines if the treatment for the injury is not

12 specifically addressed by the American College of Occupational and Environmental

13 Medicine's Occupational Medicine Practice Guidelines.

14 (p) The presumptions established under (o) of this section may be rebutted hv

15 an employee's physician's written certification explaining

16 ( 1 ) the nature, extent, and scope of provided medical treatment nr

17 service that is at variance with the applicable guidelines or standards; and

lft (2) the basis for the physician's conclusion that the provided medical

19 treatment or service at variance was reasonably required by the nature of the injury or

2 0  process of recovery.

21 * Sec. 26. AS 23.3(1 is amended by adding a new section to article 2 lo read;

22 See. 23.30.097. Fees for medical treatment and services; payment of bills.

23 (a) All fees and other charges for medical treatment or service are subject to

24 regulation by the board consistent with this section. A fee or other charge for medical

25 treatment or service may not exceed the lesser of

26 (1) the usual, customary, and reasonable fees for the treatment or

27 service in the community in which it is rendered, not to exceed the Fees in the fee

2 ft schedule specilied by the board in ils published bulletin in effect on December 15,

29 2003; or

30 (2 ) the payment made hy the employer as negotiated by the provider

31 and the employer under fe) of this section.
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1 exceed the frequency standard. The board shall adopt regulations establishing

2 standards lor frequency of treatin'' '.. Notwithstanding (a) of this section, a claim

3  lor palliative care or ircalmcm provided alter Ihe employee's conditions

q medically stable is not valid and ciilbrfcahlc against the employer unless (lie

5 cnuiliivcc's alIciidiiii1 iilivsician eerlines llial the nalliativc care or treatment is

6  required to cn-..l»lc ihe cmnlnvce to continue in the employee's employment at the

7  l i m e  o f  I r e a l  m e n  I o r  t o  e n a b l e  l l i e  e m p l o y e e  t o  c o n t i n u e  t o  p a r t i c i p a t e  i n  a n

1̂ : i c r e e d  m > o n  o r  a i m r o v e d  r e e n i n l o v m e n l  p l a n .  I a l l i a l h i  L.n t  o i  l i  c . i I i i i l i i I  i s  . d s n

p  s n h i e c l  t o  t h e  r e q u i r e m e n t s  o f  t h i s  s u b s e c t i o n  i f  t h e  n a l l i a t i v c  c u r e  o r  t r e a t m e n t

Io involves continuing and multiple treatments id a similar nature. I,imitations

I | described in this subsection do not amilv if <!■ ‘ physician certifies that Ihe

12  treatment is needed to (real chronic debilitating pain.

13 * Sec. 24. AS 23.30.095(j) is amended to read:

14 (j) The commissioner shall [BOARD MAY] appoint a medical services

review committee, or contract with an existing oiganization in the state or anothci
]() slalS) 10 assisl alK| advisc the (lenarimeni anil the board in matters involving the

jy appropriateness, necessity, and cost ol medical and tcluted sei\ice,s pio\idcd undet

] ft this chapter.

19 * See. 25. AS 23.30.095 is amended by adding new subsections to read:

ip (n) a generic drug product must be used when dispensing a drug product to an

21 employee under this chapter unless the attending physician provides justification in

2 2  writing explaining the medical necessity for the name-brand drug product. The

23 department, hy regulation, shall establish a preferred drug list and a procedure for

-14 establishing medical necessity to depart Irom the list and to use a namc-biand ding

2 5  product. In this subsection, "generic drug product" has the meaning given the term

26 "equivalent drug product" in \S (IS.80.4K0.

■>7 j.'or purposes ol this chapter, the medical treatment or service that ihe

2 |< nature of the injury or the process of recovery requires under (a) of this section means

-,i) treatment nr service that is within the recommended guidelines set out in die American

3 0  College of Occupational and Environmental Medicine's Occupational Medicine

31 practice Guidelines in effect at the time the treatment or service is provided. The
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1 (2 ) shall hold public hearings and may perform research related to its work:

2  (3 ) may meet in the interim and vote teleplionieally;

3 (4 ) shall report ils written findings and give a copy of proposed legislation and

4 other recommendations to the president of the senate and the speaker of the house of

5 representatives before December I, 2005; and

6  (5) is terminated on February 1,2006.

7 * See. 48. The uneodificd law of the State of Alaska is amended by adding a new section to

8 read:
9  APPLICABILITY. The amendment to AS 23.30.175(h) made by sec. 31 or this Act

10 applies to an injury occurring on or after the effective date ol sec. 3 1 of this Act.

1 1 * See. 49. The uneodificd law of the Slate of Alaska is amended by adding a new section to

12 read:
13 TRANSITIONAL PROVISIONS, (a) Litigation, investigations, and other

14 proceedings pending under a law amended or repealed by this Act or in connection with

15 functions transferred by this Act continue in effect and nay be continued and completed,

16 notwithstanding a transfer or amendment or repeal provided lor in this Act.

17 (b) Certificates, decisions, and orders issued under authority of a law amended or

18 repealed by this Act remain in effect for the term issued, or until revoked, vacated, or

19 otherwise modified under the provisions ol this Act. Contracts, rights, liabilities, and

20 obligations created by or under a law amended or repealed by this Act and in ellecl on the day

21 before the effective date of this section remain in effect, notwithstanding this Act's taking

2 2  effect.
23 * See. 50. The uneodificd law of the State of Alaska is amended by adding a new section to

24 read:
2 5  TRANSITION: REGULATIONS. The Department of Labor and Workforce

26 Development and lire director of insurance in the Department of Commerce. Community, and

27 Economic Development may proceed to adopt regulations necessary lo implement the

28 respective provisions for which each is responsible under this Act. The regulations lake effect

29 under AS 44.62 (Administrative Procedure Act), but not before the effective dale of the

30 statutory changes.
3 1 * See. 51. The uneodificd law of the State of Alaska is amended In adding a new section to
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1 read:

2 TRANSITION: M ED ICAL SERVICES REVIEW COMM ITTEE STUDY AND

3 REPORT. The medical services review committee appointed by ihe commissioner o f labor

4 and workforce development under AS 23.30.0051 j) , as amended hy sec. 24 ol this Act, shall

5 proceed to study medical and related benefits provided under AS 23.30 to determine the

6 appropriateness, necessity, delivery, and cost ol the benefits and shall, before the end ol the

7 first week o f the First Regular Session o f the Twenty-F ifth Alaska State Legislature, provide

,8 to the legislature and the commissio ic r o f labor and workforce development a report o f the

9 results o f the study.

10 * Sec. 52. Section 50 o f this Act takes effect immediately under AS 01.10.070(c).

11 * See. 53. Sections 1 - 4, 31. and 51 o f this Ac t take effect September I. 2005.

12 * See. 54. Except as provided in secs. 52 and 53 ol this Act, this Act takes c llc c l August I.

13 2005.
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chapter within 30 days after the employer received the health care provider's 

completed report and an itemization o f the dale, destination, and transportation 

expenses for each dale o f travel for medical treatment. I f the employer does not plan 

to make or does not make payment or reimbursement in fu ll as required by this 

subsection, the employer shall no tify in w riting the employee and the employee's 

health care provider that payment w ill not be timely made and the reason fo r the 

nonpayment. The notification must be provided on or before the dale that payment is 

due under this subsection or (d) o f this section.

(0 An employee may not be required lo pay a fee or charge for medical 

treatment or service provided under this chapter.

* Sec. 27. AS 23.30.100(b) is amended to read:

(b) The notice must be in w riting , contain the name and address o f the 

employee, [AND ] a statement o f the time, place, nature, and cause o f the in ju ry or 

death, and au tho rity to release records o f medical trea tm ent fo r the in in n 1 o r 

death, and be signed by the employee or by a person on behalf o f the employee, or, in 

case o f death, by a person claim ing to be entitled to compensation fo r the death or by a 

person on behalf o f that person.

* See. 28. AS 23.30.107(b) is amended to read:

(b) Medical or rehabilitation records in an employee's file maintained by the 

division nr held bv the board are not public records subject to public inspection and 

copying under AS 40.25. This subsection does nol prohibit

(1) the reemployment benefits administrator, the divis ion,  the board, 

or the department from releasing medical or rehabilitation records in an employee's 

file, without the employee's consent, to a physician providing medical services under 

AS 23.30.095(k) or 23.30.110(g), a parly to a claim filed by the employee, or a 

governmental agency; or

(2) the quoting or discussing o f medical or rehabilitation records 

contained in an employee's lile during a hearing on a claim for compensation |,| or in 

a decision and order o f the board.

A See. 29. AS 23.50.107 is amended by adding a new subsection lo read:

(e) Ihe division may nol assemble, or provide information re necting,
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1 workers' compensation claim and any recovery under AS 23.30.015 to the fund.

2 Money collected by the division on the claim or recovery shall be deposited in the

3 fund.

4 (e) I f the money deposited in the fund is insufficient at a given time to satisfy

5 a duly authorized claim against the fund, the fund shall, when suffic ient money has

6 been deposited in the fund and appropriated, satisfy unpaid claims in the order in

7 which the claims were orig inally filed, w ithout interest.

8 (f) The division may contract under AS 36.30 (State Procurement Code) with

9 a person for the person to adjust claims against the fund, The contract may cover otic

l() or more claims,

11 (g) In this section, "fund" means the workers' compensation benefits guaranty

12 fund.

13 * See. 23. AS 23.30.095(c) is amended to read:

14 (e) A claim for medical or surgical treatment, or treatment requiring

15 continuing and multiple treatments o f a sim ilar nature is not valid and cnforcea' le

16 against the employer unless, w ith in 14 days fo llow ing treatment, the physician or

17 health care provider giving the treatment or the employee receiving it furnishes to the

IS employer and the board notice o f the in jury and treatment, preferably on a form

19 prescribed by the board. The board shall, however, excuse the failure lo furnish notice

20 within 14 days when it finds it to be in the interest o f justice to do so, and it may, upon

21 application by a party in interest, make an award for the reasonable value o f the

22 medical or surgical treatment so obtained by the employee. When a claim is made fo r

23 a course o f treatment requiring continuing and multiple treatments o f a sim ila r nature,

24 in addition to the notice, the physician or health care provider shall furnish a written

25 treatment plan i f the course o f treatment w ill require more frequent outpatient visits

26 than the standard treatment frequency for the nature and degree o f the in ju ry and the

27 type o f treatments, flic treatment plan shall be furnished to the employee and the

28 employer within 14 days after treatment begins. The treatment plan must include

29 objectives, modalities, frequency o f treatments, and reasons for the frequency o f

30 treatments. I f the treatment plan is not furnished as required tinder this subsection,

31 neither the employer nor the employee may be required lo pay for treatments that
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exceed die frequency standard. The hoard shall adopt regulations establishing 

standards for frequency o f treatment. N otw i ths tand ing  (a) of  th is  sec t i on ,  a c la im  

for pal liat ive ca r e  o r  t r e a tm e n t  p rovided  a f t e r  the  e m p l o y e e ' s  co n d i t io n s  

medically s table  is not valid and  enforceab le  agains t  the e m p l o y e r  unless  the 

employee 's  atlendiiiL' nhvsie ian  certifies tha t  the nall iativc c a r e  o r  t r e a t m e n t  is 

r eun i t ed  to en ab le  (lie em pl oy ee  to co n t in u e  in the employee 's  e m p l o y m e n t  a t  the 

t ime of  t r e a tm e n t  o r  to enab le  the  employee to con t inue  to p a r t i c i p a t e  in an 

attreed upon o r  a p p r o v e d  re em p lo y m e n t  plan .  Pal liative ca re  o r  t r e a t m e n t  is also 

subject  to the r e u n i r e m e n l s  o f  this subsect ion if the pal l ia t ive  c a r e  o r  t r e a t m e n t  

involves cont innint i  an d  mul t ip le  t r e a t m e n t s  o f  a s imi la r  n a t u r e .  L im i t a t i o n s  

descr ibed in this subsect ion do not ap p lv  if the pl ivsician cer t i f ies  Unit the  

t re a tmen t  is nee ded  lo t rea t  ch ron ic  deb i l i ta t ing  pain.

* Sec. 24. AS 23.30.0950) is amended to read:

(j) The co m m is s io n e r  shall  [HOARD M AY ] appoint a medical services 

review committee, or contract with an existing organization in the slate or another 

state, to assist and advise the  d e p a r t m e n t  an d  the board in matters invo lv ing the 

appropriateness, necessity, and cc ' medical and related services provided under 

this chapter.

* See. 25. AS 23.30.095 is amended hy adding new subsections to read:

(n) A generic drug product must he used when dispensing a drug product to an 

employee under this chapter unless the attending physician provides jus tifica tion in 

writing explaining the medical necessity for the name-brand drug product. Ihe 

department, by regulation, shall establish a preferred drug list and a procedure for 

establishing medical necessity to depart from the list and to use a name-brand drug 

product. In this subsection, "generic drug product" has the meaning given the term 

"equivalent drug product" in AS OS.SO.-ISO.

(o) l or purposes o f this chapter, the medical t'catmcnt or service that the 

nature o f the in jury or the process o f recovery requires under (a) o f this section means 

treatment or service that is with in the recommended guidelines set out in the American 

College of Occupational and P.nvironmenlal Medicine's Occupational Medicine 

Practice Guidelines in effect at the time the treatment a .ervice is provided. The
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1 American College of Occupational and Environmental Medicine’s Occupational

2 Medicine Practice Guidelines shall he presumed correct on the issue o f  the nature,3 extent, and scope o f  medical treatment or services, fo r  an injury not covered hy the4 American College of Occupational and Environmental Medicine's Occupational

5 Medicine Practice Guidelines, the treatment or service shall be in accordance with6 standards based on other scientific, evidence-based medical treatment guidelines7 generally recognized hy the national medical community and adopted by the board by

X regulation, and those standards shall also be presumed correct on the issue o f  the9 nature, extent, and scope of medical treatment or services. Treatment may not he10 denied based on American College o f  Occupational and Environmental Medicine's

I I Occupational Medicine Practice Guidelines if the treatment for the injury is not12 specifically addressed by the American College of Occupational and Environmental

13 Medicine's Occupational Medicine Practice Guidelines.14 (p) The presumptions established under (o) o f  this section may he rebutted by

15 an employee's physician's written certification explaining10 ( I )  the nature, extent, and scope o f  provided medical treatment or17 service that is at variance with the applicable guidelines or standards: and

18 (2) the basis for the physician's conclusion that the provided medical

19 treatment or service at variance was reasonably required by the nature o f  the injury or20 process of recovery.

2 1 * See. 26. AS 23.30 is amended by adding a new section to article 2 to read:22 See. 23.30.097. Pees lo r  medical trea tm ent and services; paym en t o f  hills.

23 (a) All fees and other charges lor medical treatment or service are subject to

24 regulation by the hoard consistent with this section. A fee or other charge for medical

25 treatment or service may not exceed the lesser of

26 (I) the usual, customary, and reasonable fees for the treatment or

27 service in the community in which it is rendered, not to exceed the fees in the fee

28 schedule specified by the hoard in its published bulletin in effect on December 15,

29 2003; oi-

IO (2) the payment made hy the employer as negotiated hy the provider

3 1 and the employer under (c) of this section.
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exceed the frequency standard. I'lie board shall adopt regulations establishing 

standards lor frequency ol ireatment. Nmtvvi i l istnni l i i iL1 (:il o f  th i s  s e c t i o n .  a c l a im  
Cor nnl l inl ivo ca re  o r  t rcnl ine iU p rov ided  a f t e r  the emp lo ye e ' s  c i i i u l i l i o n s  
medi ca l l y  s t ab le  is not va l id  ani l  en fo rceab le  aua ins t  the e m p l o y e r  un l e s s  tin- 
eini i lovee's a t te i i ( l in» n l i vs ie ian ce r t i f i es  that the pa l l i a t i v e  c a r e  o r  t r e a l n i e n t  is 
reon i re i l  to enab l e  Ihe employee to con t i nue  in Ihe emp loyee's  e m p l o ym e n t  at the 
t ime id' t r ea ln ient  o r  to enab l e  the employee to con t i nue  to p a r t i c i p a t e  in an 
a ' j reed upon o r  app ro ved  re emp loymen t plan. Pa l l i a t i v e  c a re  o r  t r e a tm e n t  is a l so  
sub jec t  to the r c d n i r cm cn i s  o f  this subsec t ion i f  the p a l l i a t i v e  c a r e  o r  t rea t  mom  
involves con t i nu ing  and  mul t ip le  t r ea tmen t s  o f  a s im i l a r  n a t u r e .  I . im i t a t i o n s  
de scr ibed in th i s  subsec t ion do not app l y i f  the phy s i c i an  c e r t i f i e s  tha t  the 
t rea tment is needed to treat ch ron ic  d ch i l i l a i i i i ' j  pain.

* Sec. 24. AS 23.30.(J95(j) is amended lo read:

(j} fbe  eomm is s inne r  sha l l  (HOARD MAY| appoint a medical services 

review committee, or contract with an existing organization in the state or another 

dale, to assist and adv ise the dcnartm cin and the hoard in matters involving the 

appropriateness, necessity, and cost o f  medical and related services provided under 

this chapter.

Sec. 25. AS 23.30.0°5 is amended In adding new subsection ■ to read:

m) A eencric drug product must he used when dispensing a drug product 11 an 

employee under this chapter unless the attending physician provides justification in 

writing explaining the medical necessity lot the name-brand drug product. The 

department, hy regulation, shall establish a preferred drug list and a procedure for 

establishing medical necessity to depart from the list and to use a name-brand drug 

product. In this subsection, "generic drug product" has the meaning given the term 

"equivalent drug product" in A's ns.Stt.4X(t

(o) f  or purpose, of this chapter, the medical treatment or service that the 

nature ol the injurs or the po sess of iccoverv lequire.s under 'a )  ol this section means 

treatment oi service that r  within the recommended guidelines set out in the American 

i *IIcl'c of Occupational and rnvironmcmal Medicine's Occupational Medicine 

Practice Guidelines in efleet at the time the treatment or service is provided. Ihe

24-CiSl I I2vl:

• Ii..
I I*.'v i  t "'I tl 71 A / .'iJ.iV I

M ilium



2-1-CiS I I I ?_\F

Anicricnii College of Occupational anti Environmental Medicine's Occupational 

Medicine Practice Guidelines shall he presumed correct on the issue o f  the nature, 

extent, and scope o f  medical trealnient or services, l or tin injurs not covered hy the 

American college o f  Occupational and Environmental Medicine's Occupational 

Medicine Practice Guidelines, the treatment or service shall he in accordance with 

standards based on othet scientific, cviilenee-hased medical treatment guidelines 

generally recognized In the national medical community and adopted hy the hoard hy 

regulation, and those standards shall also he presumed correct on the issue o f  the 

nature, extent, and scope of medical treatment or services. Treatment may not he 

denied based on American College o f  Occupational and Environmental Medicine's 

Occupational Medicine Practice Guidelines if the treatment for the injury is not 

specifically addressed hy the American College o f  Occupational and Environmental 

Medicine's Occupational Medicine Practice Guidelines.

(p) I he presumptions established under to) o f  this section may be rebutted hy 

an employee’s physician's written certification explaining

(1) the nature, extent, and scope o f  provided medical treatment or 

service that is at variance with the applicable guidelines or standards: and

(2) the basis lor the physician's conclusion that the provided medical 

treatment or service at variance wa> reasonably required hy the nature o f  die injurs or 

process of reeov cry.

See. 2 0  AS 23,30 is amended hy adding a new section to article 2 to read:

Sec. 23.3IMt')7. Tecs fur medical trea tm ent and services; paym ent o f  hills,

(a) All fees and other charges Mr medical treatment or service are subject to 

regulation hy the hoard consistent u ith this section. A fee or other charge for medical 

treatment or service may not exceed the lesser o f

(1) the usual, customary, and reasonable Ices for the .rcatmcnt or 

.•ervice in the community in which it is rendered, not to exceed the fees in the fee 

schedule specified by the board in its published bulletin in effect on December 15. 

2U03; or

i J ) the payment made In the employer as  negotiated In the provider 

and the employer tinder (c) ol this section.

situ I.MK • 17.
•U' .•••>! thi'l-'t ' I l f i l  ll't . I !VO n  v r  I'l

( S M I  I 3 l i i . l t  I t )



(b) An employer, or urtuip o f  employers, may establish a list o f  preferred 

physicians and treatment service providers to provide medical, surgical, and other 

attendance or treatment services to the employer’s employees under this chapter: 

however.

(1) the employee's right to chose the employee's attending physician 

under AS 23.30.005(a) is not impaired;

(2) when given lo the employee, the employer's preferred physician list 

must clearly slate that the list is voluntary, that the employee's choice is not restricted 

to the list, that the employee's rights under this chapter are not impaired by choosing 

an attending physician from the list, and that, if Ihe employee chooses an attending 

physician from the list, the employee may. in the manner provided in AS 23.30.095, 

make one change o f  attending physician, from the list or otherwise: and

(3) establishment o f  a list o f  preferred physicians does not affect the 

employer's choice of physician for an employer medical examination under 

AS 23.30.005.

ic) \ n  em p lo y e r  or group of employers may negotiate with physicians and 

other treatment service providers under this chapter to obtain reduced fees and service 

charees and may take the fees and charges into account when forming a list o f  

preferred physicians and providers. In no event may an employer or group o f  

employers attempt to influence the treatment, medical decisions, or permanent 

impairment ratings by physicians in the course o f  the negotiations regarding a 

preferred physician and pro\ ider fee list.

id) An employer shall pay an employee's bills for medical treatment under this 

chapter, excluding prescription charges or transportation for medical treatment, w ithin

days after the date that the employer receives the provider's bill or a completed 

ivp'Tt as rci|uircd by AS 23.30.0()5(c). whichever is later.

(v) I 'itless the employer controverts a charge, an employer shall reimburse an 

employee's prescription charges under this chapter within 30 days alter the employer 

received the health care provider's completed report and an itemization o f  the 

prescription charges for the employee. I 'nless the employer controverts a charge, an 

employer shall reimburse transportation expenses for medical treatment under this
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work stress shall be measured l\v actual events; a mental injury is nol considered to 

arise out of and in the course o f  employment if it results from a disciplinary action, 

work evaluation, job transfer, layoff, demotion, termination, 01 simil.u action, taken in

good faith hy the employer;

* See. 43. AS 23.30.395 is amended by adding new paragraphs to read:

(35) "attending physician" means one of the following designated by

the employee under A.S 23.30.095(a) or (b):

(A) a licensed medical doctor;

(B) a licensed doctor of osteopathy;

(C) a licensed dentist or dental surgeon;

(D) a licensed physician assistant acting under supervision o f  a

licensed medical doctor or doctor of osteopathy;

(E) a licensed nurse practitioner acting under supervision o f  a

licensed medical d o c t o r  or doctor of osteopathy; or

(F) a licensed chiropractor;

(36) "commissioner" means the commissioner o f  labor and workforce

development:

(37) "department" means the Department o f  I abor and Workforce

Development;

(38) "director" means the director o f  the division o f  workers'

compensation in the department;

(39) "division" means the division of workers' compensation in the

department.

* Sec. 44. AS 37.05.1461 c) is amended by adding a new paragraph to read:

(78) workers' compensation benefits guaranty fund (AS 23.30.082).

r See. 45. AS 39.25.120(c)(14) is amended to read:

(14) the rehabilitation administrator of the division of w orkers '

coinncnsnlinn |\Y< iRKIiUS* C’OMI'I.NSA'I ION IW)AKD|:

* See. 46. AS 23.30.095(1). 23.30.0<>5(/). and 23.30.095(mt are repealed.

* Sec. 4". I he uncodified law of the State o f  Alaska is amended by adding a new section to

read:
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SENATE COMMITTEE REPORT

DATE: 4/1/05

Judiciary Comm ittee considered

FURTHER:

DATE TURNED 
IN TO OFFICE:

SENATE BILL NO. 130 

SB 130 WORKERS ' COMPENSATION

"Art Act relating to a special deposit lor workers' compensation and employers' liability insurers; relating to assigned risk pools, relating to workers' compensalion insurers, 
staling (lie intent ol llie legislature, and selling oul limitations, concerning the interpretaiion, construction, and implementation ol workers' compensation laws, relating lo the 
Alaska Workers' Compensation Board; assigning certain Alaska Workers' Compensation Board functions lo trie division ol workers' compensalion in the Department ol 
Labor and Workforce Development and lo that department, and authorizing the board to delegate administrative and enforcement duties to the division, establishing a 
Workers' Compensation Appeals Commission, providing lor workers' compensation hearing officers in workers' compensalion proceedings, relating to workers' 
compensation medical benelils and lo charges lor and payment ot lees tor the medical benelils; relating to agreements that discharge workers' compensation liability, 
relating lo workers' compensalion awards, relating to reemployment benelils and job dislocation beneMs, relating to coordination ot woikers' compensation and certain 
oisabilay benefits, relating to division ol workers' compensalion records, relating to release ol treatment records; relating to an employer's failure to insure and keep insured 
or provide security; providing for aopeals trom compensation orders, relating to workers' compensation proceedings, providing tor supreme court jurisdiction ol appeals Irom 
the Workers' Compensation Appeals Commission, providing lor a maximum amount tor the cosl-ol livmg adjustment (or workers' compensation benefits, relating to attorney 
lees, providing lor the department lo enter into contracts with nonpiolit organizations to provide interruption services and legal representation to injured employees, 
providing lor administrative penalties lor employers uninsured or without adequate security lor workers' compensation, relating to fraudulent acts or talse or misleading 
statements in workers' compensation and penalties lor tne acts or statements, providing lor members ot a limited liability company to be included as an employee lor 
purposes ol workers' compensation, establishing a workers' compensation benefits guaranty lund, relating lo Ihe second Injury lund, making conforming amendments; 
providing lor a study and report by the medical services review committee, and providing lor an eltective dale *

and recommends:

[ J \ be replaced with 

[ ] adopt previous _
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CS
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[ ] attached amendment(s)
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Comm ittee
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[ ] Same Title 
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SCR #_____
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Do Not 
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SENATE COMMITTEE REPOR i 
First Committee of Referral

DATE: 3/3/05

Date o f 5-Day No tice :
(in accordance with Uniform Rule 23)

Labor and Commerce Committee considered SENATE BILL NO. 130

i k b -

FURTHER:

DATE TURNED 
IN TO OFFICE:

SB 130 WORKERS ' COMPENSATION

•An Acl relating lo a special deposit lor workers' compensation and employers' liability Insurers, relating to assigned risk pools; relating lo workers' compensalion insure-s, 
staling Ihe intent ol the legislature, and setting out limitations, concerning the interpretation, construction, and implementation ol workers' compensation laws, relating to I ie 
Ala 'k Workers' Compensation Board; assigning certain Alaska Workers' Compensation Board functions to Ihe division ol workers' compensation in the Department ot 
La i and Worklorce Development and lo that department, arid authorizing the board to delegate administrative and enlorcement duties to the division, establishing a 
Workers' Compensation Appeals Commission; providing lor workers' compensation hearing ollicers in workers' compensation proceedings, relating to vvorke's' 
compensalion medical benelils and to charges lor and payment ot lees (or Ihe medical benelils, relating to agreements that discharge workers' compensalion liabili'y, 
relating to workers' compensation awards; relating to reemployment benelils and job dislocation benefits, relating to coordination ot workers' compensation arid certain 
disability benelils; relating to division ol workers' compensation records; relating to release ot treatment records; relating lo an employer's failure lo insure and keep insured 
or provide security, providing lor appeals Irom compensation orders, relating to workers' compensalion proceedings, providing lor supreme court jurisdiction ol appeals Irom 
the Workers' Compensation Appeals Commission, providing lor a maximum amount tor Ihe cost-of-living adjustment lor workers’ compensation benefits; relating to attorney 
tees, providing lor Ihe department to enler into contracts whh nonprolil organizations to provide information services and legal representation to injured employees, 
providing lor administrative penalties lor employers uninsured or without adequate security for workers' compensation, relating lo fraudulent acts or lalse or misleading 
statements in workers' compensation and penalties (or the acts or statements, providing or members ol a limited liability company lo be included as an employee for 
purposes ot workers' compensation, establishing a workers' compensalion benefits guaranty lund. relating lo the second injury fund, making conforming amendment, 
providing lor a sludy arid report by Ihe medical seivices review committee; and providing lor an eltective dale.*

and recommends:

[ v / f be rep laced with 

[ ] adopt p re v iou s _

CS

CS

S f t  13 0 L i b

[ ] attached amendment(s)

[ ] adopt Letter of Intent by 

[ ] further referral to ______

Committee

NEW FISCAL NOTE(S): *  T<l / F M tfec -d ^

Committee 

PREVIOUS FISCAL NOTtS

Senate Bill:
[ ] Same Title 

New Title

House B ill:
( ] Same Title 
j j Technical Title 

Change 
[ ] New Title w/ 

SCR a

Department Date Fiscal Indet. Zero FN#

m S
L io  F 4/h i / (o

I Department Date Fiscal Indet. Zero FN#

r i c e n 7h i f c - V 2 -

C&'-'i s  

Elli 5

B.iivt/rV

Gurvl^-

SIGNATURES AND RECOMMENDATIONS:
Do
Pass

Do Not 
Pass No REC Amend

d —- yCy-r*.— X

- > <

— 1 . \ V ~-1 V "

' I  ^  fC h a ir : > £ j \ _________



3 £ / ? £ >

F r a n k  H. M u r k o w s k i 
G o v e r n o r

GOVCfJNOM'iGOV.STATt.AK.Ur.

M S )

S t a t e  o f A l a s k a
O f f i c e  o f  t h e  G o v e r n o r  

J u n e a u

P .O . BOX 1 lO O O l 
JU N EA U . A LASKA  9901 1-0001 

(9071 4G5 3500 
F ax  (907) 465-3532 

W W W .60V .STATC .AK .U 5

March 3, 2005

The Honorable Ben Stevens 
President of the Senate 
A laska S la te  Legislature 
State Capitol, Room 111 
Jun eau , AK 99801-1182

Dear P res ident Stevens:

Under the au thor ity  of artic le  III, section 18, of the A laska Const itu t ion , I 
am tran sm itt ing  a bill re lated to the w o rke rs ’ compensation system . Th is bill 
proposes d iscre te improvements to the cu r ren t system . The goal of these 
changes is to increase the effic iency and flex ib il ity  of the cu r ren t sy s tem , and 
s ign if ican t ly  reduce some of its  costs , in o rder to en su re  tha t benefits w il l 
con tinue to be ava ilab le in su b s ta n t ia l ly  the same form they are today w ithou t 
st if l ing employment opportun ities.

The Legis lature ha s con s is ten t ly  s tr iven to have ou r w o rke rs ’ 
compensation system qu ick ly  and effic ien tly de liver fa ir and  pred ic tab le  
benefits to in ju red  workers at a reasonab le  cost to the ir employers. Despite 
those efforts, the curren t system  has not kept pace w ith the p re ssu re s  cau sed  
by a growing, ever-changing workforce and r is ing med ica l costs . In response to 
comp la in ts regarding de la y s  in reso lu tion of c la im s and the in c rea s ing  co s ts of 
m a in ta in ing  the curren t system , the enclosed b ill proposes improvements to 
severa l areas.

A s ign if ican t change proposed in th is  bill is the crea tion of a w o rke rs ’ 
compensation appeals comm iss ion . C urren tly , appeals from A la ska  Workers' 
Compensation Board dec is ion s are heard on a rotating b a s is  by in d iv id ua l 
super io r cou r t judges . The bill proposes to have appeals beard  by a fivc- 
inernber commission. '1'his comm iss ion , like the board itse lf , wou ld cons is t of 
both lay members representing workers and  employers a s  well a s a ch a ir  with 
legal tra in ing  and workers’ compensation experience. Appeals wou ld Ik- heard 
by a pane l both know ledgeable in w o rke rs ’ compensation m a tte rs  and  ava ilab le  
to produce consistent, lega lly precedentia l dec is ions in an  exped it ious manner.
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The bill a lso p laces increased re spons ib i l i ty  for overs ight o f the system  in 
the h and s  of the workers’ compensation d iv is ion . The bill wou ld  increase the 
d iv is io n ’s ab il i ty  to investigate fraudu len t c la im s , p u rsue  employers who fail to 
provide coverage for their employees, and oversee medica l c:>sts. Under the 
curren t system  the division m u s t  refer suspected f ra udu len t c la im s to other 
s ta te  agencies for investigation. Under th is  b i l l ,  the division w ou ld  be ab le to 
investigate f raudu len t c la im s on its own. The b ill wou ld a lso a llow  the d iv is ion  
to investigate and qu ick ly  close down employers who a ttempt to operate 
w ithou t w o rke rs ’ compensation coverage. The board is then empowered to 
a sse ss  fines for fa iling to in su re  and the b ill c rea tes a fund o receive those 
fines and use  them to pay benefits to in ju red  workers whose emp loyers fa iled to 
insure .

In add it ion , the b ill gives the d iv is ion add it iona l au tho r ity  to a dd re s s  
m ed ica l costs tha t are now approaching 60 percent of evety w o rke rs ’ 
compensation benefit do lla r paid in A laska . Under th is b ill , the Comm iss ioner 
of the Department of Labor and Workforce Development is  a u tho r ized  to 
empane l a medica l sendees committee. The committee will rev iew  the medica l 
benefit de livery system in c lud ing  curren t charges, a s well a s  the c au se s  for the 
sharp  rise in charges and poss ib le so lu tions , and make recommenda tions for 
appropriate improvements. The committee is  charged w ith  reporting its  
f ind ings and recommendations by March 1, 2007; su ffic ien tim e for a 
thorough s tu d y  of the cos ts and appropria teness o f the de livery sys tem .

To add re s s  the immediate impacts of the recent p rem ium  increa ses and 
r is ing  d irec t cos ts to self-insured bu s in e sse s , the bill ' ro lls oack" m ax im um  
payments to those unde r the medical fee schedu le  in effect on December 15, 
1999. The b ill a lso au thor izes the d iv is ion to develop a preferred d ru g  lis t and 
e s tab l ish e s a s ta tu to ry preference for generic d ru g s  u n le s s  a worker's phys ic ian  
specifics a name brand d rug  for medical reasons.

The div is ion is a ss is ted  in th is endeavor by inpu t from emp loyers , 
in su re rs , providers, and the u se  o f nationa l, peer-reviewed m ed ica l trea tm en t 
gu ide lines. Under the curren t bill, employers, in su re rs , and p rov ide rs may 
agree to charges for serv ices in advance. Workers would be u n d e r  no 
obligation to se lect a physic ian from th is preferred provider l is t bu t the ra tes 
for these p rov iders ’ serv ices would be e s tab l ish ed  by contract w ith  the in su re r  
or employer.

The b ill a lso provides the d iv is ion w ith  gu idance  in oversee ing the 
efficacy of tlie medical benefits system . The bill wou ld adopt the American 
College of Occupational and Environmenta l Medicine's O ccupa t ional Medic ine
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Practice Gu ide line s as a benchmark for medica l trea tment. The Gu ide lin e s 
provide for qua l i ty  care wh ile  promoting some s tandard iza t ion  of m ed ica l 
services. However, if a condition is no t addressed  by the Gu ide lines or the 
worker’s phys ic ian  recommends a lternative trea tm en t, the physic ian h a s the 
opportun ity to provide medica l ju s t i f ic a t ion  for trea tm en t ou ts ide the 
G u ide l in e s .

In add it ion , the b i l l provides workers and employers greater f lex ib il ity  
over certa in portions of the worker’s c la im . C urren t ly , parties rna)' not se tt le  
any portion of a worker’s c la im  w ithou t board approval. The b i l l wou ld  a llow 
parties represented by legal counsel to more q u ic k ly  resolve a worker's c la im  by 
agreement w ithou t board approval, thereby freeing the board to focus on 
se tt lem en ts need ing more sc ru t in y  su ch  a s those invo lv ing m inors or workers 
unrepresented by counse l. It would a lso a llow the partie s to s t ip u la te  to a 
worker’s e lig ib il i ty  for reemployment benefits w ithou t the expense and de lay of 
a reemployment eligibility' eva luation while a lso m ak ing  it eas ier to exchange 
unwan ted reemployment benefits for a lim ited ca sh  benefit. Th is greater 
f lex ib il ity  w il l m ake the reemployment process more efficient and  sa tisfactory’ to 
both parties.

The b ill fu r the r enhances the efficiency of the cu rren t sy'stem by 
expanding w o rke rs ’ access to legal counse l and in c lu d in g  a lim ited re lease of 
medica l in formation on the report of in ju ry  form. The bill a l low s the d iv is ion  to 
contract w ith non-profit organ izations to provide lega l sendees to in ju red  
workers un ab le  to obtain private legal counse l. I t a lso  provides a l im ited  
medica l re lease for medica l records of treatment for the reported in ju ry  on the 
in it ’al report of in ju ry  form. This second change is aimed at reduc ing  
unnecessa ry  de lays in payment re su lt ing  from a la ck  of supporting med ica l 
documenta tion for an in ju red  worker's c la im .

The b ill a lso reduces in su re rs 'co s ts  by phas in g  ou t con tr ibu t ion s to the 
Second In jury Fund . Tha t Fund represen ts a l im ited  mechan ism  for reduc ing  
imped im en ts to the hire of workers w ith  certa in  l is ted  physica l lim ita t ions .
That m echan ism  has become outmoded due: to deve lopments in con temporary 
employment s tan da rd s in c lud ing  the Americans w ith D isab il i t ie s Act. The 
Second In ju ry  Fund  w ill not accept new c la im s and  w il l be phased out as 
curren t ly  accepted c la im s are paid.

The b ill wou ld increase the coordination o f benefits between the w o rke rs ’ 
compensation sysLem and  other disability' sy s tem s . Th is wou ld m in im ize  the 
in stances where doub le compensation re su l t s  in a worker rece iv ing combined 
d isab il i ty  benefits that exceed their take home pay'. F ina lly , the b i ll wou ld a lso



cap the compensation ra te s of workers res id ing ouLside the State of A la ska  to 
bring them in line w ith th a t paid to A laska re s iden t woi kers.

Th is b ill represents a major step in b r ing ing the ex isting system  up  to 
date with the cu rren t S tate of A laska's work force. These changes to specific 
parts of the ex ist ing law are v ita l to the con tinu ing  su rv iva l of the workers 
compensation system  and the availability' of a fu ll range of benefits for in ju red  
workers in the fu ture .

I urge you r prompt and favorable action on th is  matter.

The Honorable Ben Stevens
March 3, 2005
Page 4

Sincere ly yo u rs

Governor

Enclosure
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Finance Comm ittee considered SENATE BILL NO. 131

SB 131 WAGE & HOUR ACT: EXEC /PROF/ADM IN /SALES

"An Act amending the Alaska Wage and Hour Act as it relates to the employment of a person acting in a 
supervisory capacity: providing definitions for persons employed in adm inistrative, executive, and 
professional capacities, for persons working in the capacity of an outside salesman, and for persons working 
in the capacity of a saiesman employed on a straight commission basis."
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FISCAL NOTE

STATE OF ALASKA
2005 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 
Title:

Fiscal Note Number

Bill Version _______
(S) Publish Date:

A r'K • 5 2005
SEN/VI 6  FINANCE 

COMMITEE
CSSB 131 (L&C)
4/8/05

Waga & Hour A ct: Exec/Prof/Adm in/Sales
Labor and W orkforce Development 
Labor Standards and Safety_______

Department:
^RDU:
Component. Wage and Hour

Sponsor:
Requester:

Senate L&C
Senate L&C

Expenditures/Revenues

Component Number. 

(Thousands o f Do lla rs)

345

Note: Amounts do not include inflation unless otherwise noted below
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES |

CHANGE IN REVENUES ( ) j

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do nol abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any curren t year (FY2005) cost: None
Mark th is box (X) if fund ing fo r th is b ill is included in the Governor's FY 2006 budget proposal: I

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

There is no an tic ipa ted financ ia l im pact to the depa rtm en t as a resu lt o f th is leg is la tion

Prepared by 
Division:

Approved by 
Agency

Grey M itchell, D irec to r Phone 4G5-4855
Labor Standards and Safety Date/Time 3/1*/05 8:23 AM

Grog O'Claray, Comm issioner Date 3/V./2005
Department of Labor and W orkforco Development
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SENATE FINANCE 
COMM ITTEE ,  . 

Amendment Number: &  I 
Bill Number: l ? p |
Sponsor: Date: -M | i g / o S
Logged In By:

Senate Amendmen t

O f fe r e d  by  S e n a to r  B u n d e

A m e n d m e n t  to C S  f o r  Sena te  B i l l  1 3 1 ( L & C )  2 4 -L S 0 7 1 8 /F

1 Page 1, line 7, following "o ccupa t ion s ;" :

2 Insert "d ire c t in g  re t ro spe c t iv e  a p p l ic a t io n  o f  the p r o v is io n s  o f  th is  A c t  to w o r k

3 p e r fo rm e d  be fore  the e ffec t ive  da te  o f  th is A c t  fo r  p u rpo se s  o f  c la im s  f i led  on o r  a f te r

4 the e ffec t ive  date  o f  th is  A c t ,  and  d is a l lo w in g  re tro spec t iv e  a p p l i c a t io n  fo r  pu rpo se s  o f

5 c la im s  fo r  th a t  w o r k  th a t  a re  f i led  be fo re  the effect ive  date  o f  th is  A c t ; "

6
7 Page 5, following line 30:

8 Insert a new bill section to read:

9 "* Sec, 6. The uncodified law  o f  the State o f  Alaska is am ended  by  adding  a new  section to

10 read:

11 A PPLICA TIO N  AS T O  W O R K  PER FO R M ED  B E F O R E  T H E  E FFEC TIV E DATE

12 O F THIS ACT. (a) This Act applies retrospectively to work perfo rm ed  before the effective

13 date o f  this Act for purposes o f  any claim or proceeding based on  A S 23.10.050 - 23.10.150

14 (A laska Wage and Hour Act) that is filed on or after the effective date  o f  this Act.

15 (b) This Act does not app ly  to work performed before the effective date o f  this Act for

16 purposes o f  any claim or proceeding based on AS 23.10.050 - 23 .10 .150  that is filed before

17 the effective date o f  this Act."

IS

19 R enum ber the following bill section accordingly.

L -I-



SENATE FINANCE COMMITTEE 
H  / i s  /2005 COMMITTEE ACTION

Bill Number '56 1 £ i
Amendment & 1

Motion -f-r rAcl t-jd

Motion by ■i/j > i U.<? - j

Objection bv
Removed

Second Objection by
Committee Member Y Vote N

Senator Dyson
Senator Hoffman
Senator Olson
Senator Stedman
Senator Bunde
Co-Chair Wilken
Co-Chair Green

Tally
Yea
Nay
Absent

o ___ , ____
MOTION X a .*>Se cL
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CS F O R  S E N A T E  B IL L  N O . 131(FIN )

IN T H E  L E G IS L A T U R E  OF TH E S T A T E  O F  A L A SK A

T W E N T Y -F O U R T H  LEG ISLA TU RE - F IR S T  SESSIO N

HY THE SENATE FINANCE COMMI TTEE

Offered:
Referred:

Sponsor(st: SENATE LAIJOR AND COMMERCE COMMITTEE

6

7

8 

0

10

II

A B IL L  

F O R  AN A C T  E N T IT L E D  

" A n  Act a m e n d in g  the  A la sk a  W a g e  an d  I ln u r  Act as it r e la te s  to  th e  em p loym en t o f  a 

p e r s o n  a c t in g  in a s u p e rv is o ry  capac ity  o r  in a n  a d m in is t r a t iv e ,  executive, o r  

p ro fess iona l  capac i ty :  r e la t in g  to  defin itions  u n d e r  the  A laska  W a g e  a n d  H o u r  Act a n d  

p ro v id in g  defin itions  fo r  p e r s o n s  em ployed  in a d m in is t r a t iv e ,  executive, and  

p ro fe ss iona l  capacities ,  fo r  p e rs o n s  w ork ing  in the c a p ac i ty  o f  a n  ou ts ide  sa lesm an , fo r  

p e rs o n s  w o rk in g  in the  c a p a c i ty  o f  a  sa lesm an  em ployed  on  a s t r a ig h t  com m ission  basis, 

a n d  fo r  pe rso n s  th a t  p e r f o r m  c o m p u te r - re la te d  o c c u p a t io n s ;  d i re c t in g  re tro spec tive  

a p p lic a t io n  o f  t* ; , r r *' th is  Act to w ork  p e r fo rm e d  b e fo re  th e  effective d a le  of 

th is  Act for p u rp o se s  o f  c la im s  filed on o r  a l t e r  the  effec tive  d a te  or this Act, an d  

d isa l low ing  re tro spec tive  a p p l ic a t io n  fo r  pu rposes  o f  c la im s fo r  th a t  w ork  th a t  a r e  filed 

b e fo re  the effective d a te  o f  this Act; a n d  p ro v id in g  fo r  an  e ffec tive  d a te . "

B E  IT  E N A C T E D  BY T H E  L E G I S L A T O R  O F  T H E  S T A T E  O F  A L A S K A :

O'

•i*
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1 * Section 1. AS 23.10.055 is amended to read:

Sec. 23 .10.055. E xem ptions: c o m p e n sa t io n  o f  executives, a d m in is t r a to r s ,  

and  p ro fe ss io n a ls . The provisions of AS 23.10 .050  - 23 .10.150 do not apply  to

(1) an individual employed in agriculture, which includes farming in 

all ils branches and, am ong other things, includes the cultivation and tillage o f  the soil, 

dairying, the production, cultivation, growing, and harvesting of any agricultural or 

horticultural comm odities, the raising of livestock, bees, fur-bearing animals, or  

poultry, and any  practices, including forestry and lum bering operations, perform ed by 

a farmer or on a farm as an incident to or in conjunction  with the farming operations, 

including preparation for market, o r  delivery to s torage o r  to market or to carriers for 

transportation to market;

(2) an individual employed in the catching, trapping, cultivating or 

farming, netting, o r  taking ol any kind of fish, shellfish, or other aquatic forms of 

animal and vegetable life;

(3) an individual employed in the hand picking o f  shrimp;

(4) an individual employed in dom estic  service, including a baby­

sitter. in or about a private home;

(5) an individual employed by the United States or by the state or a 

political subdivision o f  the state, except as prov ided  in AS 23.10.065(b), including 

prisoners not on furlough detained or confined in prison facilities;

(6) an individual engaged in the nonprofit activities of a nonprofit 

religious, charitable, cemetery, or educational organization or other nonprofit 

organization where the eniployer-employee rela tionship  does nol. in fact, exist, and 

where services rendered to the organization are on a voluntary basis and arc related 

only to the organization 's  nonprofit activities; for purposes of this paragraph, 

"nonprofit activities" means activities for which the nonprofit organization docs  not 

incur a liability for unrelated business income tax under  26 U.S.C, 5 13, as amended;

(7) an employee engaged in the delivery ol newspapers to the

consumer;

(8) an individual employed so le ly  as a watchman or caretaker ot a 

plant or property that is not in productive use for a period o f  four months oi more;

i.
CSSIt I3HF1N) •2-
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(9) an individual employed

(A) in a bona fide executive, administrative, or professional

capacity:

(B) (ORJ in the capacity o f  an outside salesman or a salesman 

w ho is employed on a straight comm ission basis; o r

(C) as  a  c o m p u te r  sys tem s  ana lyst ,  c o m p u te r  p ro g ra m m e r ,  

so f tw a re  eng ineer, o r  o th e r  s im ila rly  skilled w orker:

(10) an individual em ployed in the search for placer o r  hard rock

minerals;

(11) an individual under IS years o f  age employed on a part-time basis 

not m ore  than 30 hours in a  week;

(12) employment by a nonprofit educational or child care facility to 

serve as a parent o f  children while the children are in residence at the facility if the 

em ploym ent requires residence at the facility and is compensated on a cash basis 

exclusive o f  room and board at an annual rate o f  not less than

(A) S i 0.000 for an unmarried person; or

(B) $15 ,0 (0  fo ra  m arried couple;

(13) an individual who drives a taxicab, is com pensated for taxicab 

services exclusively by customers o f  the service, whose written contractual 

arrangem ents with owners of taxicab vehicles, taxicab permits, or radio dispatch 

services are based upon flat contractual rates and not based on a percentage share of 

the individual’s receipts from customers, and whose written contract with owners of 

taxicab vehicles, taxicab permits, o r  radio dispatch services specifically provides that 

the contract places no restrictions on hours worked by the individual or on areas in 

which the individual may work except to com ply with local ordinances;

(I-l) a person w ho holds a license under AS OS.54 and who is 

em ployed by a registered guide or m aster guide licensed under AS OS.51, for the first 

60  w o rk d a y s  (W O R K  l)AY.S| in which the person is employed by the registered 

guide or master guide during a calendar year;

(15) an individual engaged in activities for a nonprofit religious, 

charitable, civ ic , cemetery, recreational, or educational organization where the

-.1.
:.V „- T a x i t ' r . d r r l  itu-,1 U K K t.tr ir;' 7KX'l' UKACKKTEP}
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em ployer-em ployee relationship does not, in fact, exist, and where services are 

rendered to the organization under a work activity requirem ent o f  AS 47.27 (Alaska 

tem porary assistance program);

(16) an individual who

(A) provides emergency medical services only  on a voluntary

basis;

(B) serves with a full-time fire departm ent on ly  on a voluntary

basis; or

(C) provides ski patrol services on a voluntary basis; or

(17) a student participating in a University  o f  Alaska practicum 

described under AS 14.40.065.

See. 2. AS 23.10.055 is amended by adding new subsections to read:

(b) Notwithstanding (c) o f  this section, an individual em ployed  in a bona fide 

executive, administrative, or professional capacity shall be com pensated  on a salary or 

fee basis at a rate o f  not less than two times the state m in im um  w age for the first 40 

hours o f  em ploym ent each week, exclusive of board or lodging that is furnished by the 

individual's employer.

(c) In (a)(9) o f  this section,

(1) "bona fide executive, administrative, or professional capacity" has 

the m eaning  and shall he interpreted in accordance with 29 U.S.C. 201 - 219 (Pair 

Labor Standards Act of 1938), as amended, or the regulations adopted under those 

sections;

(2) "computer system s analyst, com puter  program m er, software 

engineer, or  o ther similarly skilled worker" has the m eaning  and shall be interpreted in 

accordance with 29 U.S.C. 201 - 219 (Fair Labor Standards Act o f  1938), as amended, 

or the regulations adopted under those sections;

(3) "outsiuc salesman" means an em ployee

(A) who is customarily and regularly aw ay from the employer's 

place ol business; and

(B) w hose primary duty is making sales o r  contracts for sales, 

consignm ents, or shipm ent, or obtaining orders for service  or for use of
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facililies for which consideration will be paid by the client or customer;

(4) "salesman who is employed on a straight comm ission basis" means

an employee

(A) who is customarily and regularly  em ployed on the business 

premises of the employer;

(B) who is compensated on a straight commission basis for the 

purpose of m aking sales or contracts for sales, consignments, shipments, or 

obtaining orders for services or the use o f  facilities for which a consideration 

will be paid by the client or customer; and

(C) whose primary duly is m aking sales or contracts for sales, 

consignments, shipments, or obtaining orders for service or the use o f  facililies 

for which a consideration will be paid by the client or customer.

* Sec. 3. AS 23.10.060(a) is amended to read:

(a) An em ployer who employs employees engaged in com m erce or other 

business, or in the production o f  goods or materials in the stalCj m ay not employ an 

employee for a workweek longer than 40 hours or for more than eight hours a day. 

(THIS SECTION D O E S NOT APPLY TO T H E  E M P L O Y M E N T  O F A PERSON 

ACTING IN A SU PER V ISO R Y  CAPACITY.]

See. 4. AS 23.10.085(b) is amended to read:

(b) The regulations may. without limiting the generality of (a) of this section, 

define terms used in AS 23.10.050 - 23.10.150, and restrict or prohibit industrial 

homework or o ther acts or practices that the director finds appropriate to c a n y  out the 

purpose of AS 23.10.050 - 23.10.150, or to prevent the circumvention o r  evasion of 

AS 2 3 .1 0 .0 5 0 -2 3 .1 0 .1 5 0 .  |IP  TH E REG U LA TIO N S D E FIN IN G  AN INDIV ID UAL 

EM PLO Y ED  IN A BONA FIDE EX ECU TIV E, A D M IN ISTRA TIV E, OR 

PR O FESSIO N A L C A PA C I TY FOR PURPOSES O F  AS 23.10.055 R E Q U IR E  T H A T  

THE IN D IV ID U A L RECEIVE A M IN IM U M  SA L A R Y . TH E REQUIRED 

M IN IM U M  SA LA R Y  M U ST BE TW O  TIM ES THE ST A T E  M IN IM U M  W AG E 

FOR TH E FIRST 40 H O URS O F EM PLO Y M EN T E A C H  W EEK .]

: See. 5. AS 23.10.145 is am ended to read:

See. 23.10.145. Definitions. If tint defined in this title or in regulations

•5- CSSB I3HFJN)
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1 adopted under this title, terms used in AS 23.10.050 - 23.10.150 shall be defined as 

they are defined in 29 U.S.C. 201 - 219 ( [TH E FE D E R A L ] Fair Labor Standards Act 

o f  1938), as am ended, or the regulations adopted under those  sections [IT].

* See. 6. The uncodified law of the State of Alaska is am ended by adding a new section to 

read:

A P PL IC A T IO N  AS TO  WORK PER FO R M ED  B E F O R E  TH E E FFE C T IV E  DA TE 

O F THIS ACT. (a) This  Act applies retrospectively to work performed before the effective 

date of this Act for purposes of any claim or proceeding based on AS 23.10.050 - 23.10.150 

(Alaska W age and H our Act) that is filed on or after the effective date of this Act.

(b) This Act does not apply lo work performed before the effective date o f  this Act for 

purposes o f  any claim  o r  proceeding based on AS 23.10.050 - 23.10.150 that is filed before 

the effective date o f  this Act.

* Sec. 7. This Act takes effect July 1, 2005.

24-LS0718W
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Senator Con Bunde 
Senate District P

Vice Chair; Senate Finance Committee 
Chair: Senate Labor & Connncrcc Coiniinllee

SB 131 
SPONSOR STATEMENT

A S e n a te  L a b o r  an d  C o m m e rc e  bill

“ A n  a c t  a m e n d in g  th e  A la s k a  W a g e  a n d  H o u r  A c t  a s  it  r e la t e s  to  th e  e m p lo y m e n t  o f  a  p e r s o n  a c t in g  in  a  

s u p e i v i s o r y  c a p a c i t y ;  p r o v id in g  d e f in it io n s  f o r  p e r s o n s  e m p lo y e d  in  a d m in is t r a t iv e ,  e x e c u t iv e  a m i  p r o f e s s io n a l  

c a p a c i t ie s ,  J 'o r  p e r s o n s  w o r k in g  in  th e  c a p a c i t y  o f  a n  o u ts id e  s a le s m a n , a n d  f o r  p e r s o n s  w o r k in g  in  d ie  c a p a c i t y  o f  a  

s a le s m a n  e m p lo y e d  o n  a  s t r a ig h t  c o m m is s io n  b a s i s . "

A laska’s W age and Hour Act (AS 23.10.050-23.10.150) establishes the provisions for overtime 
compensation. AS 23.10.055 sets forth exemptions to the W age and Hour Act. One o f  these exem ptions 
is “an individual em ployed in a bona fide executive, administrative or professional capacity  or in the 
capacity o f  an outside salesman o r a  salesman who is employed on a straight comm ission basis."

As currently defined in our administrative code, the definitions o f  "executive capucil}." “administrative 
capacity." and "professional capacity" ate confusing and difficult to interpret. In order to determine if 
someone is an executive, administrative or professional employee, you have to use what is known as the 
“ long test.” In addition lo numerous other factors, the long test includes a calculation of the em ployee 's  
time spent on “non-exem pt w ork” (i.e. work that is not executive, administrative or professional). If an 
employee spends more than 20 percent (40 percent in retail or service establishments) o f  their time on 
non-exempt work, they become subject to the W age and Hour Act and can qualify for overtime. The 
ambiguity within the definitions, including the implementation of the S0/20 lest, has lead to numerous 
wage and hour lawsuits, causing great expense to employers and employees.

'IB  1S2 deletes the S0/20 test and sets forth definitions which are much more understandable. The 
simplicity provided by the new definitions will lead to greater com pliance with the statutes. It is in the 
best interests o f  both the em ployer and employee that the statutes are .straightforward, practical and easy 
to follow.

IIB IS2 also clarifies another area o f  confusion in the W age and Hour provisions. Currently, a person 
acting in a "supervisory capacity" is exempt from payment o f  overtime, but not exempt from the full 
Wage and Hour Act. The definition o f  "supervisory capacity" in the regulations is also am biguous and 
difficult to interpret. I IB IN2 rem oves this exemption liom the statute. There are two reasons for deletion 
of the provision. The lust reason is that due to the uncertainty in interpretation of the definition, the 
statute is c u n c n ily  unworkable. Secondly, die new definitions o f  "executive capacity"  and 
"administrative capacity” would subsume a person working in a supervisory capacity. Therefore, there is 
no need lo have a separate provision.

l im it in g  this bill will eliminate ambiguities, align Alaska m ote closely with o ther stales mu! reduce the 
num ber o f  frivolous lawsuits, while protecting workers ' rights to receive overtime.

Alaska State Legislature

S n n n s n r  i S i . n l p m p n f



Title: A n  net amending the A la sk a  Wage and Hour A c t  as it  relates to the em ploym ent  
o f  a person acting in a supervisory capacity  or in an adm inistrative , executive or 
pro fess iona l capacity; relating to defin itions u n d e ' the A la ska  Wage and Hour act and  
p ro v id in g  de fin itions f o r  persons em ployed in adm in is tra tive , executive and  
pro fess iona l capacities, f o r  persons w ork ing  in the capacity  o f  an outside salesm an, fo r  
persons  w o rk in g  in the capacity  o f  a salesman em ployed  on a straight com m ission  
basis, and  f o r  persons that perform computer-related occupations; and provid ing  fo r  an 
e ffective  date.

C H A N G E S  F R O M  CS SB 131IG A R E  N O T E D  IN  B O L D :

S e c t i o n  1: A d d s  " c o m p u t e r  s y s te m s  a n a ly s t ,  c o m p u t e r  p r o g r a m m e r ,  s o f tw a r e
e n g in e e r  o r  o th e r  s im i la r ly  sk il led  w o r k e r s "  to th e  list o f  e x e m p t io n s  from  
th e  W a g e  & I l o u r  Act.

T h e  p r e v io u s  v e r s io n  h a d  " c o m p u t e r  re la te d  o c c u p a t i o n s "  w i t h i n  the  

d e f i n i t i o n  o f  " p r o f e s s io n a l  c a p a c i t y " .  W e  h a v e  n o w  b r o k e n  th e m  o u t  as 

a se p a ra te  e x e m p t io n .

S e c t i o n  2: A S  23.10.055(b)
R e q u i re s  i n d iv i d u a l s  e m p lo y e d  . s  e x e c u t iv e ,  a d m in i s t r a t iv e  a n d  
p r o fe s s io n a l s  b e  c o m p e n s a te d  on  a s d a r v  o f  n o t  less th a n  tw o  l im e s  the  
m in i m u m  W age  for th e  first 40 h o u r s  o f  e m p lo y m e n t .

T h e  C S  h a s  n o t  c h a n g e d  th is  p r o v i s i o n ,  b u t  it h a s  b e e n  m o v e d  w i t h i n  

the  s ta tu te s .

A S 23.10.055(c)(1)
P r o v id e s  th a t  " b o n a  t id e  e x e c u t iv e ,  a d m in i s t r a t iv e  o r  p ro fe s s io n a l  
c a p a c i ty "  b e  d e f in e d  in a c c o rd a n c e  wi h th e  l:a i r  L a b o r  S t a n d a r d s  A ct.

I he  d e f i n i t i o n s  f o r  th ese  te rm s  in  th e  p r e v io u s  v e r s io n  m i r r o r e d  tlr* 

f e d e ra l  d e f i n i t i o n s ,  b u t  w e r e  s p e l l e d  o u t  w i t h i n  the s ta tu te . B e c a u se  

th e re  w e re  q u e s t i o n s  as to th e  te rm s  u s e d  w i t h i n  the  d e f in i t i o n s ,  w e  

h a v e  r e v e r t e d  to the  fe d e ra l  d e f i n i t i o n s  f o r  the a b o v e  te rm s ,  as 

p r o v i s i o n s  h a v e  b e e n  m a d e  lo r  e a ch  w o r d  u s e d  w i t h i n  the  f e d e r a l  

d e f i n i t i o n s .

A S  23.10.1155(c)(2)
P r o v id e s  th a t  " c o m p u t e r  s y s te m s  a n a ly s t ,  c o m p u t e r  p r o g r a m m e r ,  
s o f tw a r e  e n g in e e r  o r  o th e r  s im i la r ly  sk i l led  w o r k e r "  be d e f in e d  in 
a c c o r d a n c e  w i th  Ihe Fair  L ab o r  S t a n d a r d s  Act.



S e c t io n  3:

S e c t io n  4:

S u c t io n  5:

S e c t io n  6:

T h i s  s e c t io n  p r o v i d e s  th e  d e f i n i t i o n  fo r  th is  e x e m p t i o n  f o u n d  in  S e c t io n  
1 o f  th e  b i l l .  C u r r e n t l y ,  A l a s k a 's  r e g u l a t i o n s  d e f e r  to th e  F a i r  L a b o r  
S t a n d a r d s  A c t  w h e n  d e f i n i n g  c o m p u t e r  r e l a te d  o c c u p a t io n s .  8 A A C  
1 5 .9 1 0 (a ) ( l l ) ( iv ) .

AS 23.10.055(c)(3)
Provides a definition for "outside salesman."

T h i s  d e f i n i t i o n  h a s  n o t  c h a n g e d  f ro m  th e  p r e v i o u s  v e r s io n ,  b u t  it h a s  
b e e n  m o v e d  w i t h i n  th e  s t a tu te s .

AS 23.10.055(c)(4)
P r o v id e s  a d e f in i t io n  for " s a le s m a n  w h o  is e m p l o y e d  o n  a s t r a ig h t  
c o m m is s io n  b a s is ."

T h i s  d e f i n i t i o n  h a s  n o t  c h a n g e d  f ro m  Hie p r e v i o u s  v e r s io n ,  b u t  it h a s  
b e e n  m o v e d  w i t h i n  t h e  s ta tu te s .

R e m o v e s  th e  p r o v is io n  th a t  a p e r s o n  a c t in g  in a " s u p e r v i s o r y  c a p a c i ty "  is 
e x e m p t  f ro m  o v e r t im e .

This  p r o v i s i o n  h a s  n o l  c h a n g e d  f r o m  th e  p r e v i o u s  v e r s io n ,  b u t  it lias  
m o v e d  to  a d i f f e r e n t  s e c t io n  w i t h i n  th e  b i l l .

D e le te s  th e  m in i m u m  s a la ry  r e q u i r e m e n t  w h e n  d e f in in g  th ese  te r m s  in 
r e g u la t io n .  T h is  s a la r y  r e q u i r e m e n t  h a s  b e e n  m o v e d  to  A S  2 3 .10.055(b) 
(see  S ec tion  2).

T h i s  p r o v i s i o n  h a s  n o t  c h a n g e d  f ro m  th e  p r e v i o u s  v e r s io n ,  b u t  it h a s  
m o v e d  to a d i f f e r e n t  s e c t io n  w i t h i n  th e  b i l l .

In se r ts  th e  U n i te d  S ta te s  c o d e  re fe re n c e  to  the  Fair  L a b o r  S t a n d a r d s  Act o f  
1038.

T h i s  s e c t io n  is n e w .  W h e r e  a n y  r e f e r e n c e  to a f e d e r a l  l a w  is f o u n d  
w i t h i n  o u r  s t a tu te s ,  o u r  d r a f t e r s  w o u l d  l ik e  th e  c o rre c t  U n i t e d  S ta le s  
C o d e  r e f e r e n c e s  in s e r t e d .

P r o v id e s  for a n  e ffe c t iv e  d a t e o t  In ly  I, 2005.

1 h i s  C S  h a s  i n c l u d e d  a n  e f f e c t iv e  d a le .
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CS F O R  S E N A T E  R IL L  NO. 131(L& C )

IN TH E LEG ISLA TU R E OF TH E STA TE OF A L A SK A  

TW EN T /-F O U R T H  LEG ISLA TU RE - FIRST SESSIO N

nv THE SENATE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsor(s): SENATE LABOR AND COMMERCE COMMITTEE

A R IL L  

F O R  A N  A C T  E N T IT L E D  

" A n  A ct a m e n d in g  the A lask a  W ag e  anil  H o u r  Act as it re la tes  to th e  em p lo y m en t of a 

p e rs o n  a c t in g  in a su p e rv iso ry  capac i ty  o r  in an  a d m in is t ra t iv e ,  executive, o r  

p ro fe ss io n a l  capac i ty ;  re la t ing  to defin itions  u n d e r  the  A laska  W a g e  a n d  H o u r  Act and  

p ro v id in g  defin itions  fo r  pe rsons  em ployed  in a d m in is t ra t iv e ,  executive, and  

p ro fe ss io n a l  capac ities ,  for pe rsons  w o rk in g  in the  capac i ty  o f  an  o u ts id e  sa lesm an, for

6 p e rso n s  w o rk in g  in the capac i ty  of a sa le sm an  em ployed  on a s t r a ig h t  com m ission  basis,

7 a n d  fo r  p e rso n s  th a t  p e r fo rm  c o m p u te r - re la te d  occupations ;  a n d  p ro v id in g  for an 

S effective d a te ."

9 RE IT  E N A C T E D  RY T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

10 * Section  I. AS 23.10.055 is amended to read:

11 I Sec, 23.10.055. E x e m p tio n s : com pensa tion  o f  executives, a d m in is t ra to rs ,

12 a n d  p ro fess iona ls . The provisions o f  AS 23.10.050 - 23.10.150 do not apply lo

13 (1) an individual employed in agriculture, which includes farming in

•1- CSSB 131(1 A C )
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all its branches and, am ong other tilings, includes the cultivation and tillage o f  the soil, 

dairying, the production, cultivation, growing, and harvesting o f  any agricultural or 

horticultural comm odities, the raising o f  livestock, bees, fur-bearing animals, or 

poultry, and any practices, including forestry and lum bering operations, performed by 

a farmer or on a farm as an incident to or in conjunction with the farming operations, 

including preparation for market, o r  delivery to storage or to m arket or to carriers for 

transportation to market;

(2) an individual employed in the catching, trapping, cultivating or 

fanning, netting, or taking o f  any kind o f  fish, shellfish, or o ther  aquatic forms o f  

animal and vegetable life;

(3) an individual employed in the hand picking o f  shrimp;

(4) an individual employed in dom estic  service, including a baby­

sitter, in or about a private home;

(5) an individual employed by the United  Stales or by the state or a 

political subdivision o f  the state, except as provided in AS 23.10.065(b). including 

prisoners not on furlough detained or confined in prison facilities;

(6) an individual engaged in the nonprofit activities o f  a nonprofit 

religious, charitable, cemetery, or educational organization or other nonprofit 

organization where the employer-employee relationship does not, in fact, exist, and 

where services rendered to the organization are on a voluntary basis and arc related 

only to the organization 's  nonprofit activities; for purposes o f  this paragraph 

"nonprofit activities" m eans activities for which the nonprofit organization does not 

incur a liability for unrelated business income tax under 26  U.S.C. 513, as amended;

(7) an employee engaged in the delivery o f  newspapers to the

consumer;

(8) an individual employed solely as a watchm an or caretaker o f  a 

plant or property that is not in productive use for a period o f  lour months or more;

(9) an individual employed

(A) in a  bona fide executive, administrative, or professional

capacity^

(It) | OR J in the capacity o f  an outside salesman or a salesman

24-LS071SVF
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who is em ployed on a straight com m ission basis; o r

(C) as a c o m p u te r  .systems an a ly s t ,  c o m p u te r  p r o g ra m m e r ,  

so f tw a re  eng ineer ,  o r  o th e r  s im ila r ly  sk il led  w o rk e r :

(10) an individual em ployed in the search for placer o r  hard rock

minerals;

(11) an individual under 18 years o f  age employed on a p an -t im e  basis 

not m ore  than 30 hours  in a week;

(12) employment by a nonprofit educational or child care facility to 

serve as a parent o f  children while the children are in residence at the facility i f  the 

em ploym ent requires residence at the facility and is compensated on a  cash basis 

exclusive o f  room  and board at an annual rate o f  not less than

(A) S I0,000 for an unmarried person; or

(B) Si 5,000 for a m arried couple;

(13) an individual who drives a taxicab, is compensated for taxicab 

services exclusively by customers o f  the service, whose written contractual 

arrangements with owners o f  taxicab vehicles, taxicab permits, or radio dispatch 

services are based upon Hat contractual rates and not based on a percentage share o f  

the individual's receipts from customers, and w hose written contract with owners o f  

taxicab vehicles, taxicab permits, or radio dispatch services specifically provides that 

the contract places no restrictions on hours worked by the individual or on areas in 

which the individual may work except to com ply with local ordinances;

(14) a person who holds a license under AS 08.54 and who is 

em ployed by a registered guide or master guide licensed under AS 08.54. for the first 

60 w o rk d a y s  | \V O R k  DAYS] in which the person is employed by the registered 

guide or m aster guide during a calendar year;

(15) an individual engaged in activities for a nonprofit religious, 

charitable, civic, cemetery, recreational, or educational organization where the 

cm ployer-em ployee relationship does not. in fact, exist, and where services are 

rendered to the organization under a work activity requirement o f  AS 47.27 (Alaska 

tem porary assistance program);

(16) an individual who

>.)•
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(A) rvovides emergency medical services only on a voluntary

basis;

(B) serves with a full-time lire department only on a voluntary

basis; or

(C) provides ski patrol sendees on a voluntary basis; or

(17) a student participating in a University o f  Alaska practicum 

described under AS 14.40.065.

* Sec. 2. AS 23.10.055 is amended by adding new  subsections to read:

(b) Notwithstanding (c) o f  this section, an individual em ployed in a bona fide 

executive, administrative, or professional capacity shall be com pensated on a salary or 

fee basis at a rate o f  not less than two times the state m inim um  wage for the first 40 

hours o f  employment each week, exclusive o f  board or lodging that is furnished by the 

individual's employer.

(c) In (a)(9) o f  this section,

(1) "bona fide executive, administrative, or professional capacity" has 

the m ean ing  and shall be j 'terpreted in accordance with 29 U.S.C. 201 - 219 (Fair 

Labor Standards Act o f  193S), as amended, or the regulations adopted under those 

sections;

(2) "computer system s analyst, computer program m er, software 

engineer, or other similarly skilled worker" has the meaning and shall be interpreted in 

accordance  with 29 U.S.C. 201 - 219 (Fair Labor Standards Act o f  1938), as amended, 

or the regulations adopted under those sections;

(3) "outside salesman" means an employee

(A) who is customarily and regularly away , 1 ; er's

place o f  business; and

(B) whose primary duty is making sales or contracts  for sales, 

consignm ents, or shipment, or obtaining orders for service or for use o f  | 

facilities for which consideration will be paid by the client or customer;

(4) "salesman who is employed on a straight com m ission  basis" means

an em ployee

(A) who is custom arily  and regularly em ployed on the business

SSH 131 (L&C) •4*
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premises o f  the em ployer;

(B) w ho  is compensated on a straight comm ission basis for the 

purpose o f  m aking  sales or contracts for sales, consignm ents, shipments, or 

obtaining orders for sendees  or the use o f  facilities for which a consideration 

will be paid by the client or customer; and

(C) whose prim ary duty is making sales or contracts for sales, 

consignments, shipm ents, o r  obtaining orders for sendee  or the use o f  facilities 

for which a consideration will be paid by the client or customer.

* Sec. 3. AS 23.10.060(a) is am ended to read:

(a) An employer w ho employs employees engaged in comm erce or other 

business, or in the production o f  goods or materials in the statea m ay not employ an 

employee for a w orkw eek longer than 40 hours or for m ore than eight hours a day. 

[THIS SECTION D O ES N O T  A P PL Y  TO THE E M P L O Y M E N T  OF A PERSON 

A C T IN G  IN A S U PE R V IS O R Y  CA PACITY.)

* Sec. 4. AS 23.10.085(b) is am ended to read:

(b) The regulations m ay, w ithout limiting the generality  o f  (a) o f  this section, 

define terms used in AS 23.10.050 - 23.10.150, and restrict o r prohibit industrial 

hom ew ork  or other acts or practices that the director linds appropriate  to carry out the 

purpose o f  AS 23.10.050 - 23.10.150. or to prevent the circum vention or evasion o f  

AS 23.10.050 - 23.10.150. [IF TH E R E G U L A TIO N S D E FIN IN G  A N  INDIVIDUAL 

E M P L O Y E D  IN A BO N A  FID E EX ECU TIV E, A D M IN IS T R A T IV E , OK 

PR O FESSIO N A L C A P A C IT Y  FOR IMIRPOSES OF AS 23.10.055 R E Q U IR E THAT 

T H E INDIVIDUAL R E C E IV E  A M IN IM U M  SA L A R Y . TH E REQUIRED 

M IN IM U M  SALARY M U S T  BE T W O  TIM ES T HE ST A T E  M IN IM U M  WAGE 

FO R TH E FIRST 40 H O U R S O F E M P L O Y M E N T  EACH W EEK.)

* See. 5. AS 23.10.145 is am ended to read:

See. 23.10.145. D efin it ions . If not defined in this title or in regulations 

adopted under this title, term s used in AS 23.10.050 - 23 .10 .150  shall be defined as 

they are defined in 29 U.S.C. 201 - 219 ( [T HE FEDERALJ I air Labor Standards Act 

o f  1938). as amended, or the regulations adopted under those  sections |IT |.

* Sec. 6. T his Act takes effect Ju ly  1, 2005.
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A laska State Legislature

Senator Con Bundc 
Senate District P

Vice Clinir. SciKiic l-maucc Cuniintlicc 
Chair Senate Labor Commerce Commtllec

SECTIONAL ANALYSIS 
CS for SB 131 ( )

TUlc: An net amending the Alaska Wage ami Hour Act as it relates to the employment o f  a person acting 
in a supervisory capacity; providing definitions for persons employed in administrative, executive and 
professional capacities, fo r  persons working in the capacity o f an outside salesman, and for persons 
working in the rapacity o f  a salesman employed oil a straight commission basis.

Section 1: Rem oves the provision that a person  acting in a "superv iso ry  capacity" is exem pt from
oveitim e. This sentence is being deleted, as "superv isors"  will now  be covered  by the 
defin itions found  in Section 3 of the bill.

N o  changes  in C'S.

Section 2: Deletes the m in im um  salary  reipiircmenl w h en  defin ing these term s in regulation, as
these terms will now  be defined in s tatute (see Section 3).

N o changes  in CS.

Section 3: Defines " ind iv idua l em ployed  in an adm in is tra t ive  capacity," " ind iv idual employed m an
executive capacity .” “ individual employed in a professional capacity," “outside salesman.” 
and "salesman em ployed on a straight comm ission basis."

( lianges m a d e  hy CS:
Page 3, Lines 17-22: Adds teachers ami com puter related occupations to definition 
*i| “professional capacity." These occupations a ie  included in the current 
definitions and were inadvertent!) left out.

Page 3, Lines 26-28: Insetted the term “ primary duty"

Page 3. Lines 29-30: Replaced "a person" u itli "an em ployee"

Page 3. Line 31: Inserted “customarily"

Page -I. L ines 6-7: Inserted a prim ary duties test.
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CS  F O R  S E N A T E  R IL L  N O . 131(L & C )

IN T H E  LEG ISLA TU R E OF T H E  S T A T E  O F ALASK A 

TW EN TY -FO U R TH  L E G IS L A T U R E  - F IR ST  SESSION

BY THE SENATE LABOR AND COMMERCE COMMITTEE

Offered:
Referred;

Sponsor/s): SENATE LABOR AND COMMERCE COMMITTEE

A R IL L

FO R  AN A C T  E N T I T L E D  

"A n  Act a m e n d in g  the  A la s k a  W age an d  H o u r  Act a s  it r e la te s  to the  e m p lo y m e n t  o f  a 

pe rson  ac ting  in a su p e rv iso ry  capac ity ;  p ro v id in g  defin i t ions  fo r  persons  em p loyed  in 

a dm in is tra t ive ,  executive, a n d  professional capac i t ie s ,  fo r  pe rsons  w o rk in g  in the 

capacity  of a n  o u ts id e  sa le sm an ,  and  for p e rso n s  w o rk in g  in the  capacity  o f  a sa lesm an  

em ployed on a s t r a ig h t  com m ission  basis ."

RE IT E N A C T E D  RY TH E L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A SK A :

* Section I. AS 2 3 .J0.060(a) is amended to read:

(a) An em ployer who employs em ployees engaged in comm erce or other 

business, or in the production of goods or materials in the state, may not employ an 

employee for a workweek longer than 4 0  hours or for more than eight hours a day . 

(THIS SEC TIO N  D O ES NOT APPLY T O  T H E  E M PL O Y M E N T  O F A  PERSON 

ACTING IN A SU PERV ISO R Y  CA PACITY.]

* Sec. 2. AS 23.10.(kS5(b) is amended to read:

-1- CSSIt ]3 I ( L *C )
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(h) Tht.' regulations may, without limiting the generality of (a) of this section, 

define terms used in AS 23.10.050 - 23.10.150, and restrict or prohibit industrial 

hom ew ork or other acts or practices that the director finds appropriate to carry  out the 

purpose of AS 23.10.050 - 23.10.150. or to prevent the circumvention o r  evasion of 

AS 23.10 .050  - 23.10.150. [IF T H E  R E G U L A T IO N S DEFINING AN IN D IV ID U A L 

E M PL O Y E D  IN A BONA FIDE EX ECU TIV E, A D M IN ISTR A TIV E, OR 

P R O FE S SIO N A L  CAPACITY FOR PU R PO SE S OF AS 23.10.055 R E Q U IR E  THAT 

TH E IN D IV ID U A L RECEIVE A M IN IM U M  SALARY, T H E  REQUIRED 

M IN IM U M  SA LARY M U ST BE T W O  TIM ES THE STA TE M IN IM U M  WAGE 

FOR T H E  FIRST 40 HOURS O F E M P L O Y M E N T  EACH WEEK.J 

* Sec. 3. A S 23.10.145 is amended by adding a new subsection to read:

(b) In AS 23 .10 .050 -23 .10 .150 ,

fl t "individual em ployed in an administrative capacity" means an

em ployee

(A) who is com pensated on a salary or fee basis at a rate of not 

less than two times the state m in im um  wage for the first 40  hours of 

em ploym ent each week, exclusive of board, lodging, or other facililies;

(B) whose primary duty is the performance o f  office or 

nonmanual work directly related to the management or general business 

operations of the employer or the employer's  customers; and

(C) w hose prim ary  duty includes the exercise o f  discretion and 

independent judgment with respect to matters ot significance;

(2j ' individual employed in an executive capacity" means an employee

(A) who is com pensated  on a salat v or fee basis at a rate of not 

less than two times the state m in im um  we to for the fust 40  hours of 

em ploym ent each week, exclusive of board, lodging, or other facilities;

(B> whose primary duty is management o f  the enterprise in 

wluch the employee is em ployed oi of a customarily recognized department or 

subdivision of the enterprise;

(Cl who custotnunix and reyularlv directs the work of two or* t

m ore other employees; and

WORK D RAFT WORK D RA FT 24-LS07I8\G
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(D) who has the authority to hire or fire other employees or 

whose suggestions and recommendations as to the hiring, firing, advancement, 

promotion, or any o ther change of status o f  other employees are given 

particular weight;

(3) "individual employed in a professional capacity" means an

employee

(A) who is compensated on a salary or fee basis at a rale of not 

less than two times the slate minimum w age for the first 40 hours of 

employment each week, exclusive of board, lodging, or other facilities;

(B) whose primary duty is to

(i) perform work requiring knowledge of an advanced 

type in a field o f  science or learning custom arily  acquired by a 

prolonged course o f  specialized intellectual instruction;

(ii) perform work requiring invention, imagination, 

originality, or talent in a recognized field of artistic or creative 

endeavor;

(iii) teach, tutor, instruct, or lecture in the activity of 

imparting knowledge as a teacher certified or recognized as such in a 

school or o ther educational establishment or institution; or

(iv) perform com puter  related occupations that are 

exempted from the Fair Labor Standards Act under 29 C.F.R. Part 

541.400;

(4) "outside salesman" means an em ployee

(A) who is customarily and regularly  away from the employer's 

place o f  business; and

(B) whose primary duty is m aking  sales or contracts for sales, 

consignments, or shipm ent, or obtaining orders  for service or for use of

. . V: winch consideration will he paid b \  the client or customer;

(5) "salesman em ployed  on a straight com m ission basis" means an

employee

(A) who is customarily and regularly  em ployed uii the business 
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premises of the employer;

(B) who is compensated on a straight commission basis for the 

purpose of making sales or contracts for sales, consignments, shipments, or 

obtaining orders for services or the use of facilities for which a consideration 

will be paid by the client or customer; and

(C) whose primary duty is making sales or contracts for sales, 

consignments, shipments, or obtaining orders for service or the use of facilities 

for which a consideration will be paid by the client or customer.



Department O f Labor and Workforce Development

OFFICE OF THE COMMISSIONER

P. O. Box 21149 
Juneau, AK 99802-1149 
Phone: (907)465-2700 
Fax: (907)465-2784

FRANK H. MURKOWSKI, GOVERNOR

April 14, 2005

The Honorable Norman Rokeberg 
A la ska  S ta te Leg is la tu re  
Capito l Bu i ld ing , Room 214 
J u n e a u , A la ska  99801

Deai'Represen ta t ive  Rokeberg: ,
A t - V  TM /  y  ~ _

'Ihe A la sk a  Departm ent o f Labor and  Workforce Deve lopment is  in 
suppo r t o fC S I IB  182(FIN).

Th is b i l l  w i l l help to s tream lin e  the cum bersom e p rocess o f d e te rm in in g  
w he the r an employee is  exempt from A la ska 's  overtime pay req u irem en ts , w h ile  
m in im iz in g  the potentia l for employee a b u se  by expand ing  the m in im um  sa la iy  
provision. The m in im um  a n n u a l s a la ry  o f $29,744 w il l he lp  to e n su re  (hat line 
w orke rs are not a r t if ic ia l ly  categorized in  overtime exempt pos it ion s . I app laud  
y o u r  efforts to care fu l ly  ba lan ce  in d u s t r y  needs for c lea re r overt im e pay 
gu id e l in e s  w ith  the needs o f A laska 's workforce.

We do not expect the proposed changes to have  a  s ign if ican t im pac t on 
the depa rtm en t’s  operations. Less than live percent o f wage c la im s  filed w ith  
the departm en t in FY 2004 invo lved is s u e s  a ssoc ia ted  w ith  the ove rt im e pay 
exemptions affected by th is  proposed leg is la t ion . A lthough the ch an ge s  m ay 
in it ia l ly  p roduce more ques t ion s , the new s ta n d a rd s  are expected (o be  eas ie r 
(o exp la in .

I f y o u  need any add it iona l a s s is ta n c e  w ith th is  b i l l ,  p lease let me know.

cc: Grey M itche ll. D irector L S K S
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S e n a te  Bill: SB 131
S h o r t  ’Title: W ag e  & H o u r  Act: E xec/P rof/A d m in/Sales

S p o n so r :  S e n a te  L a b o r  a n d  C o m m erc e  C om m ittee  
C u r r e n t  V ersion : SB 131 
C o n tac t :  J a n e  A lberts ,  465-4843

S u m m a ry :

W ould  c lar ify  the  defin itions  o f  “ executive c a p a c i ty ” , “ a d m in is t ra t iv e  
c ap ac i ty ”  a n d  “ p ro fess iona l  capac i ty”  as defined  in A d m in is t ra t iv e  C »dc  
w ben  d e te rm in in g  o v e r t im e  wages u n d e r  the  W ag e  a n d  H o u r  Act 
E lim ina tes  the  “ long tes t”  also know n as the  “  80/20”  test a n d  in se r ts  m ore  
u n d e rs ta n d a b le  defin itions
M o re  clearly  defines  “ e x e m p t”  a n d  “ n o n -ex e m p t”  w o rk  w hen  d e te rm in in g  
p a y m e n t  o f  ov e r t im e
E lim ina tes  the  de fin i t ion  an d  p rovis ion  fo r  “ s u p e rv iso ry  c a p a c i ty "  as this 
defin ition  is a s su m e d  th ro u g h  the o th e r  de fin itions  o f  “ p ro fe ss io n a l”  an d  
“ execu tive"  capac ities

Benefits:

« S t ra ig h t f o r w a rd  language  b rings  c lar ity  to e m p lo y e rs  a n d  em ployees
• Will lead to g rea t  com p liance  with the W age  a n d  H o u r  Act
• R educe  law su its  e m e rg in g  f rom  am b ig u ity  o f  the  s ta tu te

B a c k g ro u n d

• \ l a s k a  law  lias h istorica lly  exem pted  ind iv idua ls  em p loyed  in a “ b ona  fide 
executive, a d m in is t r a t iv e  o r  p ro fess iona l"  capac i ty .  AS 23.10.055.

• T h e  A laska  A d m in is t ra t iv e  ( ’ode regu la tions ,  w h ich  de f ined  these term s, 
w ere  enac ted  in I (J7N.

• T h e  defin itions, w hen  w ri t ten ,  w ere s im ila r  to Ihe federa l  e x e m p tions  in the  
F a ir  L a b o r  S t a n d a r d s  Act (FLS Ai.



Current Definitions vs. New Definitions

Em ployees  e x e m p t  f ro m  
W age  a n d  H o u r  Act

C u r r e n t  D efin it ion Senate B il l  131

A d m in is t ra t iv e • Prim ary duties are 
m anagem ent, supervising

• Uses discretion and 
independent judgm ent

• Performs w ork  under only 
general supervision

• Regularly and directly assists 
a proprietor or an exempt 
executive em ployee of the 
em ployer

• Performs w ork  along 
specialized o r  technical lines 
requiring special training

• Salary at least 2.0 times 
m in im um  wage in first forty 
hours a week

• S0/20 rule

• Primary duty is 
performance of office or 
nonm anual work directly 
related to m anagem ent or 
general business operations

• Uses discretion and 
independent judgm ent

• Salary is at least 2.0 times 
the m in im um  wage in first 
forty hours a w eek

E xecu tive • Prim ary duty is m anagem ent 
o f  the business

• Directs two or more 
em ployees

• M ay  hire and fire
• Custom arily  and regularly 

exercises discretionary 
authority

• Salary at least 2,0 times the 
m inim um  w age in first forty 
hours a week

• 80/20 rule

• Primary duty is 
m anagem ent o f  the business

• Directs tw o or more 
em ployees

• M ay hire and fire
• Salary at least 2.0 times the 

m inim um  wage in first forty 
hours a w eek

Pro fess iona l • Primary duly requires an 
advanced degree

• Or, is creative in nature, 
teacher or com puter-re la ted

• Uses discretion and 
independent judgm en t

• W ork  is predom inately  
intellectual and varied in 
character

• Salary  at least 2.0 times the 
m inim um  w age in first forty 
hours a week

• Primary du ty  requires 
knowledge from prolonged 
course o f  specialized 
intellectual instruction

• O r invention, imagination, 
originality or talent in 
artistic o r  creative endeavo

• Salary at least 2.0 tim es the 
m inim um  wage in first fortyW r

hours a week



State by State Overtime Comparision
Com pleted  Spring, 2004 

By: John M. Sedor

Single Definitional Standard - 32 Jurisdictions
(These jurisdictions either do not have applicable wage/hour regulations or directly reference the overtime 
exemption definitions found in the Fair Labor Standards Act to define their own exemption from overtime 
requirements, In these jurisdictions, employers will only need to comply with one definitional standard -  
the federal standard -  regarding overtime exemption issues.)

Alabam a Arizona Delaware District o f  C o lum bia
Florida Georgia Idaho Indiana
Iowa Kansas Louisiana M aine
M assachusetts M ichigan M ississippi Missouri
Nebraska N evada N ew  H am pshire N ew  M exico
New York North Carolina Ohio O klahom a
South Carolina South Dakota Tennessee Texas
Utah Verm ont Virginia W yom ing

“Old” Short Test - 8 Jurisdictions
(The “old" short test is similar to the new federal regulations with regard to die “time performing exempt 
functions" factor)

Connecticut Illinois K entucky M aryland
M ontana North D a k o ta 1 Rhode Is land1 W est V irginia
1 Definitional language contains minor variations from old federal test.

Unique Standards - 4 Jursidictions
(Four states have a unique standard for determining overtime exemption definitions)

["California | Colorado  I Hawaii___________ Oregon

“Old” Long Tes t-7 Jurisdictions
Alaska Arkansas M innesota N ew  Jerscv Pennsylvania
W ashington Wisconsin-’
1 Definitional language contains minor variations from old federal test
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Employers B eware:
NEW WAGE AND HOUR REQUIREMENTS MAY SIGNIFICANTLY IMPACT ALASKA EMPLOYERS

Artic le  by Bill Evans, partner, 
Dorsey and W hitney LLP, 
vice-chair, Anchorage Chamber 
o f  Commerce

Both the federal and 
state wage and hour laws 
recently underwent significant 
revisions. It is very im portan t 

tha t Alaska employers understand these new 
requirements and ensure tha t the ir exempt employees 
are still in compliance w ith the new regulations and 
statutes. Even inadverten t departure from the new 
requirements can result in substantial liability.

Major Federal Revisions. On April 23, 2004, 
the United States Department o f Labor published its 
long-antic ipated revisions concerning the so-called 
w h ile - 'o lla r exemptions (i.e., executive, adm inistrative, 
professional, computer professional and outside sales­
person). A key change to the federal system is tha t all 
employees who now earn less than $455 per week-o r 
$23,660 per year-must receive overtime. Previously, 
employees had to earn only $155 per week in order to 
qualify as exempt. The U.S. government estimates tha t 
more than 1.3 m illion workers nationw ide w ill bene fit 
from this mandated salary increase. A much fewer 
number o f employees, estimated to be approximately 
107,000 nationw ide, may lose the ir current en tit le ­
ment to overtime due to othe r changes.
By wholly e lim ina ting the antiquated "long tes t" 

fo r de te rm in ing exemptions, the Department o f Labor 
did away w ith the last vestiges o f the beleaguered 
80/20 requirement tha t mandated tha t exempt employ­
ees could spend no more than 20 percent of their time 
engaged in nonexempt duties. The difficu lty in objec­
tively documenting compliance w ith this requirement 
made it a oarticularly vexing issue for many employers.
The Department o f Labor also significantly revised 

the test used fo r de te rm in ing whether an employee 
qualifies fo r an exemption based on his or her job 
duties, For example, adm inistra tive employees, who 
have always been required to exercise discretion and 
independant judgm ent in perform ing their duties, 
must now exercise such discretion and independent 
judgment w ith respect to "m atters o f significance."
Se 29 C.F.R. § 541,200.
Another notab le change involves the de fin ition nf 

an “ executive" employee. In add ition to managing a

6 NEWS & VIEWS • July 2004

department or customarily recognized subdivision of 
the employer and regularly directing the work o f at 
least tw o other employees, the new de fin it ion o f an 
"executive" employee requires:

"The employee must have au tho rity to hire 
or fire other employees or his/her suggestions 
and recommendations as to the hiring, fir in g , 
advancement, promotion or any othe r change 
o f status o f other employees are given 
particu lar we igh t."

29 C.F.R. § 541.100.
Alaska Fails to  Adopt Similar Changes. Choosing 

no t to fo llow the lead o f the federal government, the 
Alaska Legislature maintained its historic de fin itions 
fo r the white -co llar exemptions. Accordingly, Alaska 
employers now must ensure tha t the ir exemptions 
comply w ith tw o significantly d iffe ren t systems. For 
instance, the problematic 80/20 requirement is still 
very much alive under Alaska law, It is, the re fo re , 
increasingly possible that many employees may be 
exempt under one system but 
no t under the other.

Alaska Establishes M inimum Salary fo r Exempt 
Employees. A lthough the Alaska Legislature did no t 
adopt any changes to the existing de fin itions fo r 
exempt employees, it did substantially increase the 
m inimum salary tha t an exempt employee must earn. 
Moreover, it tied this m inimum salary to the state's 
m inimum wage, thereby guaranteeing th a t fu tu re 
increases in the minimum wage w ill also increase the 
m inimum salary fo r exempt employees.
House Bill 255, which was subm itted fo r Gov. 

Murkowskl's signature on June 10, 2004, requires that 
any employee fa lling under the "adm in is tra tive ," 
"executive" or "professional" exemptions must earn 
a m inimum salary o f at least tw o times the state 
m inimum wage for the first 40 hours o f em ploym ent 
each week.
The current Alaska m inimum wage is $7,25 per 

hour. Accordingly, this new law w ill require tha t any 
exempt employee be paid a salary o f $580 per 
wcek -o r $30,160 per year. There is no evidence o f any 
study being conducted to determ ine how many 
employees or employers in Alaska this new requ ire ­
ment w ill affect. This lasv w ill automatica lly go in to 
effect 90 days afte r it is signed by the governor.

ANCHORAGE CHAMBER .  i c o m « i . c «
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llu’ Voice of Small Businowi®

ALASKA

N a t i o n a l  F e d e r a t i o n  o f  I n d e p e n d e n t  B u s in e s s  

S t a t e m e n t  o f  S u p p o r t  f o r  S B  131

M a r c h  1 4 ,2 0 0 5

Employers in Alaska must follow both the federal Fair Labor Standards Act (FSLA) and the State 
Wage and Hour Act in setting employee wages, federal and State law exempts executive, 
administrative and professional employees from overtime requirements of the wage and hour act. To 
determine if  an employee is exempt, Alaska is one o f  a few stales that continue to apply the “long t<\,t" 
which includes a calculation o f  the employee’s time snent on non-exempt work. (The 80/20 test)*

Most states use the overtime exemption definitions found in the fa ir  Labor Standards Act relieving 
businesses o f  the burden o f  applying two systems. Senate Dill 131 removes the 80/20 test for salaried 
employees and implements a definition o f  duties test similar to the FSLA regulations.

Keeping track o f  a salaried employee’s hourly activities is a cumbersome if not impossible task. SD 
131 is ari important bill for small business and large business alike. N f  IB/Alaska strongly supports 
this simplification o f  the law.

* The 80/20 test requires an employer to keep track of how much time a salaried worker spends on 
non-exempt work. If the employee spends more than 20 percent (40 percent in retail or service 
businesses) o f  their time on non-exempt work, they are subject to the Wage and 1 lour Act and can 
qualify for overtime.

Please Support SB 131

Submitted by Thycs Shaub on behalf o f  N f  lit/Alaska.

f . i l u i i  ft*fic.'.it • i l l 1 it-:• - k.i.i.tB i/ore ALASKA 
. i u 'n ’. 'O .* i. AK t • i) / t(.;i ;.1 o .i• f a - K J ' i  :• i.' a • v.v.vil,MDr' n
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COASTAL HELICOPTERS, INC.
LOCATED ON THE JUNEAU AIRPORT 

8995 YANDUKIN DRIVE JUNEAU AK 99801 
(907) 789-5600 FAX (907) 789-7076

e-mail: coaslal@gcl.nel 
March 16, 2005

Senator Con Bundc, Chair
Senate Labor & Commerce Committee
Tax: 465— 3871

Dear Senator Bundc:

SB 131

Thank you foi sponsoring this important legislation. I his is a request for your committee 
to approve SB 131. This bill recognizes the cumbersome, if not impossible, task of 
tracking a professional employee's time hour by hour. As you know, the Federal FSLA 
has relieved employers of that burden and most states have done so also.

It is unrealistic to require additional paperwork hour by hour for tracking professional or 
supervisory employees. As 1 am sure you are aware, a supervisor or professional may 
start a task but demands ol the job may require a change in task before completion. To 
have an employee at that level be required to write down each task beginning to end to see 
if it meets the “SO/20” rule would create an additional burden on jobs that arc often by 
theii nature "burdensome,"

Hie reason for the higher compensation for employees at the professional, administrative 
or supervisory level is the understanding that they have a job that needs to be 
accomplished and have the ability to decide the means lor accomplishing that job.

Please approve this important legislation.

a -A \

Sincerely,
COASTAL HELICOPTERS. INC.

h t ' fDorothy'S. Wilson, View President

mailto:coaslal@gcl.nel


FROM : FAX NO. : May. 11 2 00 3 03 :51PM  P I

March 16,2005

Senator Con Bundc 
State Capital Building 
Juneau, AK. 99801 
Sent via fax: (907) 465-3871

Dear Senator Bundc,

On behalf of the Alaska Hotel &. Lodging Association and the Alaska Restaurant & Beverage 
Association I convey full support o f  SB 131. This is an important bill for our industry and for 
every employee c f  exempt workers because it provides for exempt status language that 
employers are easily able to understand and comply with. Currently, exempt status language 
requires that employers track and log how exempt workers spend their time by the hour to ensure 
appropriate compliance with the 80/20 or 60/40 provisions.

The definition of exempt status eligibility being based on primaryjob duty rather than the 
amount o f  lime a worker spends on exempt vs. non exempt work mirrors the real life work roles 
o f  executive and professional salaried workers. The Federal definition o f  exempt worker was 
recently changed for the very same reason; it is buxdensoiue to comply with and makes 
employers vulnerable to costly lawsuits.

A focus on primaryjob duties provides a clear definition o f  who is eligible to be exempt and who 
is not. Without this clear definition, many employers chose to make all employees hourly wage 
earners, denying the executive and professional management staff access to benefits that could 
otherwise be offered to them.

The provisions o f  SB 131 benefit both the employer and the employee. Thank you for your 
sponsorship of this bill.

My best reran Is,

Karen R. Rogina 
President & 0 : 0

130 L 4th Avenue.Suite 201 • Anchor,i£v, AU ilu ‘>*>501 • (t>07) 272-1229 • fa . (907) 272 1789 • www,4Mia©r£ 

U n n td  In a common C,oal to m o k r A lo ika  rhe most hO ipUab'v ph jcc vn Eo tih



LEGAL SERVICES

(907) 465-3867 or 465-2450 
FAX (907) 465-2020 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA Stale Capitol 
Juneau, Alaska 99801-1 iu 2 

Deliveries to: 129 6 th St., Rm. 329

M K I M O R  A N 1) I! i\l M arch 15, 2005

S U B J E C T : Seclional Sum m ary o f S B  131 (W ork Order NTo. 24-LS071SVA)

T O : Senator Con Bunde 
Attn: Jane Alberts

F R O M : Barbara R. Craver 
Legislative Counsel

You have requested a sectional sum m ary  o f  the above-described bill.

As a prelim inary matter, note that a sectional summ ary o f  a bill should not be considered 
an authoritative interpretation o f  the bill and the bill itself is the best statement o f  its 
contents. I f  you w ould like an interpretation o f  the bill as it m ay apply  to a particular set 
o f  c ircumstances, please advise.

Section 1. Deletes the exemption for supervisory work from AS 23.10.060(a).

Section 2. A S  23.10.085(b) is amended because the definitions for individuals working 
in an executive, administrative o r  professional capacity are placed in statutes rather than 
regulations by sec. 3 o f  ibis bill

Section 3. A new subsection is added to AS 23.10.145 to provide  definitions for:

individual employed in an administrative capacity; 
individual employed in an executive capacity; 
individual employed in a professional capacity; 
outside salesman; and
salesman employed on a straight commission basis.

If  1 m ay  be o f  further assistance, please advise.

BR Cm ied 
1*5-183. mod

Sections! Ana ly s i s
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IN TO OFFICE: /  0 S(in accordance with Uniform Rule 23)

Labor and Commerce Comm ittee considered SENATE BILL NO. 131

SB 131 WAGE & HOUR ACT: EXEC/PROF/ADM IN /SALES

"An Act amending the Alaska Wage and Hour Act as it relates to the employment of a person acting in a 
supervisory capacity; providing defin itions for persons employed in adm inistrative, executive, and 
professional capacities, fo r persons working in the capacity of an outside salesman, and for persons working 
in the capacity of a salesman employed on a straight comm ission basis."
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FISCAL NOTE
S T / t f f #  ALASKA d  I x 0  I 
2006 L E G I? O T IV T -sM i^ P I  --U iO

Revis ion Da te /T im e (Note if correction): 
T-tle

Fiscal Note Number:

Bill Version
(Hi Publish Date.

’ An Ac! relatmp to complaints filed with.
Dept Affected: 
' F:DU “

HCS SE 132|JUD) 
3 ’3/05

LAW
CIVIL

investigations...the State Commission lor Human Rights..."
Sponsor __________
Requester Governoi

E x p e n d itu re s /R e v e n u e s
Note: Amounts do not include inflation unless otherwise noted below.

Component Labor & Slate Affairs 

Component No 

(Thousands of Do lla rs )

OPERATING EXPENDITURES FY 2007 I FY 200E FY 2009 [ FY 2010 FY 2011 FY 2012
Persona! Services 1
Travel 1
Contractual
Supplies
Equipment
Land c. Structures
Grants i) Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Too jsarid : of Dollars)
1302 Federa. Receipts 
1002 GF Match
1004 GF
1005 GF/Program Receipt:.
1 .T ~ GF/M tT.a r.ecitn
Dther rspesi*. ~ qc—  D: r.c css t-v.olt, 

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any cu rren t year (FY2005) cost. 0 0
Mark th is box (X) if fund ing fo r this b ill is included in the Governor's FY 200C budget ̂ reposa l: 

POSITIONS
|F

it
7”r‘ In Wv

'I I .......1

[ANALYSIS: • t  s t f - oWf -  r u p t - 1 * r . r z t ^ i s y j
Tr.is tit. amends AS 18.60.112 to prov ide the staff of the Human R ights Comm ssic i w ith greate r authority
eva lua te com p la in ts of d iscrim ina tion and to choose the com pla in ts that it pu rsues to hearing before ti e

comm iss ion The bill also sets out tne app-opr.a le remedy for em p loym en t d iscrim na 'ion i ut preserves the
, c o nm s s io n 's  d iscre tion to award "any appropria te re l ie f If if needs to innova te m oroer to remedy an
lt -s.ua! case o f discrim ina tion . Tne Depadm eri: of -ov. -j ; j :  r.c.t an tic ipa te a f...ca' impact from passage
i . ‘ th;t. leC-Siation 

*
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 FISCAL NOTE

STATE OF ALASKA
2006 LE GISLA TIV E SESSION

Revision Dale/Time (Note if correction):_____
Title "An Acl relating lo complaints filed

Fiscal Note Number: 
Bill Version:
(H) Publish Date:

Dept. Affected:
‘ r d u

HCS SB 132MUD)
3/3/06

OOG
Commissions/Special Offices

with, investigations...of the State Human Rights Comm..."
’Sponsor Rules Committee______________________
Requester Governor_____________________________

Component Human Rights Commission

E xp e n d itu re s /R e v e n u e s

_  Component No. 

(Thousands of Dollai
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services
Travel
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
ICAPITAL EXPENDITURES I

CHANGE IN REVENUES ( ) | :

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 0,0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type~Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate o f any cu rren t year (FY200G) cost: 0.0
Mark th is box (X) if fund ing fo r th is bill Is included in the Governo r's FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

Kevin Jardell, Legislative Director 
Governor's Legislative Olfico

Prepared by 
Division

Approved by: Kevin Jardell, Legislative Director
Agency Governors Legislative Olfico

Phone 465-4021
Date/Time 1/12/06 12 00 AM

Date 1/12/2006
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K a n e

4/19/06

OFFERED IN THE HOUSE

TO: HCS SB 132f ), Draft Version "Y"

Page 1, line 2;

Delete "and"

Insert "providing for attorney fees and costs in cases involving human rights 

violations;"

Page 1. line 3, following "amendments":

Insert "; and amending Rule 82, Alaska Rules of Civil Procedure"

Page 6, following line 12:

Insert it new bill section to read:

"* Sec. 11. AS 18.80 is amended by adding a new section to article 2 to read:

Sec. 18.80.147. Attorney fees and costs, (a) In an action brought by a person 

under AS 22.10.020(i). a prevailing plaintiff shall he awarded costs as provided by 

court rule and full reasonable attorney fees at the prevailing reasonable rate.

(h) Unless the action is found to be frivolous, in an action brought by a person 

under AS 22.10.020(i). a prevailing defendant shall be awarded attorney fees and costs 

as provided by court rule. If the action is found to be frivolous, the attorney fees to be 

awarded to the defendant shall be full reasonable attorney fees at the prevailing 

reasonable rate

(e) In tins section, "frivolous" means

(1) not reasonably based on evidence or on existing law or a 

reasonable extension, modification, or reversal of existing law; or

(2) brought to harass the defendant or to cause unneeessarv delav or



24-GS1110W.1

1 needless expense."

2

3 Renumber the following bill sections accordingly.

4

3 Page 6, following line 31 :

6 Insert a new bill section to read:

7 "* Sec. 15. The uncodified law of the Stale of Alaska is amended by adding a new section to

5 read:

9 INDIRECT COURT RULE AMENDMENT. The provisions of sec. 11 of this Act

10 have the effect of changing Rule 82, Alaska Rules of Civil Procedure, by requiring the award

11 of full reasonable attorney lees in certain cases."

12

13 Renumber the following bill sections accordingly.

14

15 Page 7, line 4:

16 Delete "secs. 1 - 13"

17 Insert "secs, 1 - 14"

L
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OFFERED IN THE MOUSE

TO: HCS SB 132( ). Draft Version "Y"

1 Page 2, line 3:

2 Delete "a new subsection"

3 Insert "new subsections"

4

5 Page 2, following line 6:

6 Insert a new subsection to read:

7 "(c) A complaint may be filed not later than one year after the alleged

S discriminatory practice occurred or. for a continuing discriminatory practice, not later

9 titan one year after the alleged discriminatory practice stopped."



FISCAL NOTE
STATE OF ALASKA
2006 LEGISLATIVE SESSION

R e v i s io n  D a t e / T i m e  ( N o l e  if c o r r e c t i o n ) : ___________________
Title "An Act relating to co m p la in ts  filed ... .with the

S t a te  C o m m iss io n  foi H u m a n  R igh ts . . ."_______

Fiscal Note Number:

Bill Version:

() Publish Date:

Dept. Affected: 
RDU

H C S  SB  1 3 2 (JU P )

O O G
C o m m iss io n s /S p e c ia l  Offices

C o m p o n e n t  H u m a n  R igh ts  C o m m iss io n
S p o n s o r
R e q u e s te r

R u le s
H o u s e  Jud ic ia ry  C o m m it te e C o m p o n e n t  No.

E x p e n d itu re s /R e v e n u e s ( T h o u s a n d s  o f  D o l l a r s )
Note: A m oun ts  d o  no t  include inflation u n le s s  o th e rw ise  n o ted  below.
O P ER A TIN G  E X PE N D ITU R ES FY 2007 FY 2008 FY 20 0 9 FY 2010 FY 2011 FY 2012

P e r so n a l  S e rv ic e s
Travel
C on trac tua l
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E q u ip m en t
L an d  & S t ru c tu re s
G ra n t s  & C laim s r .  ,  
M isce l la n eo u s  (

236.1 /
5.0 /

14.0 /
1 .3 ,

15.0

/

TOTAL O P E R A T IN G ’ /  271 .4 0.0 0.0 0.0 0.0 C.O

CAPITAL EXPEND ITU RE

C HA NGE IN R E V E N U E S ,  (

1002 F e d e ra l  R e c ^ s ^ t v ^ - T
1003 GF M atch
1004 G F  \ \
1005  G F / r r o g r r m  R e c e ip t s  /  
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O th e r  (Specify TyPvVX' not abb rev ia te )

271 .4

T O  "AL 2 71.4 0.0 0.0 0.0 0.0 0.0
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Full-time j  
Part- t im e /  
T em p o ra ry  /

ANALYSIS: (Attach a separate page it necossary]
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P r e p a re d  by. 
Division

A pp ro v ed  by 
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Gail Funum iai ,  A sst  A dm m . Diror tor LP P h o n e  .165-3885
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P a u la  Haley, E xecu tive  Director
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D a te  2/8/200G
A la sk a  H u m a n  R igh ts  C o m m iss io n
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WORK DRAFT

HOUSE CS FOR SENATE BILL NO. 132( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-FOURTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

S p o n so rs ) :  SENATE RULES C O M M IT T E E  BY REQUEST O F TH E  G O V E R N O R

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to complaints Hied with, investigations, hearings, and orders of, and 

the interest rate on awards of the State Commission for Human Rights; and making 

conforming amendments."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

5 | * Section I. AS IS.SO. 100 is amended to read:

6 I Sec. 18.80.100. Complaint: time limitations. A person who is aggrieved hy

7 | a |ANY] discriminatory practice [CONDUCT] prohibited by this chapter may sign

S and file with the commission a written, verified complaint staling the name and

0 address of the pci .on alleged to have engaged in the discriminatory practice

10 |CONDUCT], and the particulars of the discrimination. A complainant may

11 withdraw the complaint at any lime before the service of an accusation under

12 AS 1S.S0.120. A withdrawal must he sinned In the complainant and he in

13 wrilinti. A withdrawal does not limit the discretion of the executive director

14 provided in (ID of this section |THE EXECUTIVE DIRECTOR MAY FILE A

-I- I ICS Sit 132i i



COMPLAINT IN LIKE MANNER WHEN AN ALLEGED DISCRIMINATION 

COMES TO THE ATTENTION OF THE DIRECTOR],

Sec. 2. AS 18.80.10J is amended by adding a new subsection to read:

(b) The executive director may file a complaint in the manner provided in (a) 

of this section when a discriminatory practice comes to the attention of the executive 

director.

* Sec. 3. / .SI 8.80.110 is amended to read:

Sec. 18.80.110. Investigation and conciliation. The executive director or a 

member of the commission's staff designated by the executive director shall 

informally investigate the matters set out in a filed complaint, promptly and 

impartially. If the investigator determines that there is [THE ALLEGATIONS ARE 

SUPPORTED BY] substantial evidence of an unlawful discriminatory practice 

under this chapter, the investigator shall immediately try to eliminate or remedy the 

discriminatory practice through an agreement reached [DISCRIMINATION 

COMPLAINED OF,] bv conference, conciliation, and persuasion. If an agreement is 

reached, it must be reduced to writing and siunecl hv the complainant, executive 

director, and respondent. The agreement is !)indin» and enforceable under this 

chanter as an order of the commission. An agreement reached under this section 

may include the compromise ot damages authorized under this chapter.

* Sec. 4. AS IS.SO is amended by adding a new section to read:

Sec. 18.80.112. Dismissal of complaint without prejudice, fat If an 

investigation of a complaint under AS 18.80.110 fails to discover substantial evidence 

of an unlawful discriminatory practice under this chapter, the executive director shall 

issue an order dismissing the complaint without prejudice

fb) At any tunc bcfoic the issuance of an accusation under AS 18.80.120. the 

exccutn c dire: lor may dismiss without prejudice a complaint if the executive direct i 

determines that

ill  tile complainant’s objection to a proposed agreement under 

AS 18.80.1 !(• is unreasonable;

(2) the complainant is unavailable or unwilling to participate in a

hearing:

WORK DRAFT WORK DRAFT 24-GS1110\Y

; s s h ij 2( )
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(3) relief is precluded by the absence of the person alleged to have 

engaged in die discriminatory practice;

(4) the person aggrieved by the discriminatory practice has initiated or 

wants to initiate an action or proceeding in another forum based on the same facts;

(5) a hearing will not represent the best use of commission resources;

(6) a hearing will not advance the purposes staled in AS 1S.S0.200; or

(7) the probability of success of the complaint on the merits is low.

(c) The commission, in its discretion, may, but is not required to, review the 

executive director's order of dismissal under (a) or (b) of this section and may affirm 

the order, remand the complaint for further investigation, or, if the commission 

concludes that substantial evidence supports the complaint of an unlawful 

discriminatory practice, refer the complaint for conference, conciliation, and 

persuasion as provided in AS 1 S.80.110, or for hearing.

(cl) Dismissal under this section docs not prevent a complainant from

(1) initiating an action or proceeding in another forum; or

(2) filing a new complaint under AS 18.SO. 100 that resolves the 

grounds for the dismissal under this section.

* Sec. 5. AS I S.S0.120 is repealed and reenacted to read:

Sec. 18.80.120. Hearing, (a) If no agreement is reached under AS 18.80.110 

and the executive director determines to refer the complaint for hearing, the executive 

director shall issue an accusation based on the investigator's determination of 

substantial evidence and serve the person charged in the accusation and the 

Complainant with notice of the referral and a copy of the accusation. The executive 

director's decision to refer the complaint to hearing is not revicwablc by the 

commission under this chapter. The location of the hearing is the commission office 

unless the commission designates another location. The executive director, or the 

executive director's designee, shall present the case in support of the accusation efore 

the commission. The person charged m the accusation may tile a written answer and 

may appear at the hearing, with or without counsel, and submit evidence,

lb) The commission shall request the chief administrative law judge to 

appoint, under AS 44.64.020, an administrative law judge employed or retained by lire
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office of administrative hearings to preside over a hearing conducted under this 

section. AS 44.64.040 - 44.64.055. 44.64.070 - 44.64.200, and the procedures in 

AS 44.62.330 - 44.62.630 (Administrative Procedure Act) apply to the hearing except 

as otherwise provided in this chapter.

(c) An accusation may be reasonably and fairly amended by the commission. 

An amendment to name a different discriminatory practice must be supported by 

substantial evidence, and the discriminatory practice must be referred for conference, 

conciliation, and persuasion as provided in AS 18.S0.110, before a hearing may 

proceed.

(d) In a hearing on an accusation, each element of an accusation or defense 

must be proven by a preponderance of the evidence.

(e) At any time after the issuance of an accusation, the executive director or 

the person charged in the accusation may petition for a summary decision on the 

accusation. The commission shall grant a petition if. after a reasonable opportunity for 

discovery, the record shows that there is no genuine issue of material fact and the 

petitioner is entitled to an order under AS 18.80.130 as a matter of law.

* Sec. 6. AS 18.SO. 130(a) is amended to read:

(a; At the completion of the hearing or after consideration of a petition 1'or 

summary decision under AS 18.80.120(e). if the commission finds that u person 

charged in an accusation [AGAINST WHOM A COMPLAINT WAS FILED] has 

engaged in the discriminatory practice [CONDLJCTJ alleged in the accusation 

[COMPLAINT], it shall order the person to refrain from engaging in the 

discriminatory practice [CONDUCT]. The order must include findings of fact [.] and 

may order the person to lake a ffirmative action to correct the discriminator! 

practice. The commission ma. not order an award of noneconomic or punitive .

involving a discriminatory practice [DISCRIMINATION] in

(11 employment, the commission may order any appropriate relief, 

including one or more of the following: training of an employer, labor
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discriminatory practices: nn accommodation lor a person with a disability; 

removal of or chanties to a personnel record: posting of signs; hack pay; [BUT 

NOT LIMITED TO,] the hiring, reinstatement, oi upgrading of an employee with or 

without back pav: the payment of front pav for a pci iod of not more than one year 

if hiring, reinstatement, or upgrading of an employee is inappropriate because a 

vacancy does not exist, the employer's discriminatory practice rendered the 

employee incapable of* returning to work, or the relationship between the 

employer and employee has so deteriorated as to make working conditions 

intolerable: [,] restoration to membership in a labor organization: [, OR] admission 

to or participation in an apprenticeship training program, on-the-job training program, 

or other retraining program; or restoration of seniority: however, an order for back 

pav or front pav must be reduced by the amount the employee could have earned 

or could earn hv making reasonably diligent efforts to obtain similar 

employment:

(2) housing, the commission may order the sale, lease, or rental of the 

housing accommodation to the aggrieved person if it is still available, or the sale, 

lease, or rental of a like accommodation owned by the person charged ii the

accusation [AGAINST WHOM THE COMPLAINT WAS FILED] if one is still 

available, or the sale, lease, or rental of the next vacancy in a like accommodation, 

owned by the person charged in the accusation [AGAINST WHOM THE 

COMPLAINT WAS FILED]: the commission may award actual damagcSj which shall 

include [, BUT NOT BE LIMITED TO.] the expenses incurred by the complainant for 

obtaining alternative housing or space; for storage of goods and effects; and for 

moving and [FOR] other costs actually incurred as a resuh of the unlawful practice or 

violation.

* See. 7. AS I S.80.130(c) is amended to read:

(cl If the commission finds that a person chanced in an accusation 

[AGAINST WHOM A COMPLAINT WAS FILED] has not engaged in the 

discriminatory practice [CONDUCT] alleged in the accusation fCOMPLAJNT|. it 

shall issue and cause to lie served on the complainant an order dismissing the 

complaint.
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* Sec. 8. AS 1S.80.130 is amended by adding a new subsection to read:

(f) The interest rate for an award under this section is determined in the 

manner provided in AS M9.30.070.

* Sec. 9. AS 18.80.135(b) is amended to read;

(b) The commission may obtain a court order for the enforcement of any of its 

orders by filing a complaint with the superior court in the judicial district in which the 

unlawful practice [CONDUCT] is alleged to have occurred.

* Sec. 10. AS IS.SO. 140 is amended to read:

Sec. 18.80.140. Effect o f compliance With order. Immediate and continuing 

compliance with all the terms of a commission order is a bar to criminal prosecution 

for the particular instances of discriminatory practice [CONDUCT] described in the 

accusation issued under AS 1S.S0.120 [FILED BEFORE THE COMMISSION].

* Sec. 11. AS IS.80.270 is amended to read:

Sec. 18.80.270. Penalty. A person, employer, labor organization, or 

employment agency, who or that wilfully engages in an unlawful discriminatory 

practice [CONDUCT] prohibited by this chapter, or wilfully resists, prevents, 

impedes, or interferes with the commission or any of its authorized representatives in 

the performance of duty under this chapter, or who or that wilfully violates an order of 

the commission, is guilty of a misdemeanor and. upon conviction bv a court of 

competent jurisdiction, is punishable by a fine of not more than $500, or by

i iprisonment in a jail for not more than 30 days, or by both.

* Sec. 12. AS IS.SO.300 is amended by adding new paragraphs to read:

(17) "complainant" means a person who is aggrieved by a

discriminatory practice prohibited by this chapter and who has filed a complaint as

provided in AS 1 S.SO. 100:

( I Si "pay" means wages; salaries; commissions: amounts ati employer 

contributes to retirement, health, or other fringe benefit plans; and other forms of 

remuneration paid to an employee for personal services.

* Sec. 13. AS 44.62.330(a) is amended by adding a new paragraph to read:

(46) State Commission for Human Rights, where procedures are not 

otherw ise expressly provided in AS I S.SO.
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