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Section 2

All but the last change in this section relates to natural evolution in the department’s
duties and technolog}/. The department no longer hes a building program that involves
local governments. The department no longer sets energy standards; this is done by
national standard groups and generally adopted by local government in their building
codes. The addition of a new duty conceming the study of alternative financin
mechanisms is important. There IS a rapid change occurring in transportation finance
nationally, and we believe it will become an increasingly important area of examination.

Section 3

From the department's perspective, this is the most important section in the bill. The
language in this section has been tne subject of litigation in state court. As now
constructed it is both nearly impossible to fully comply with, and results in very
expensive costs for project proponents.

The section now literally requires that the entire long-range transportation plan for the
state, for all modes of transportation be updated annually. The department currently
expends more than $8 million annually on transportation planning but does not have the
resources to meet even a five-year cycle of plan updating. The very lengthy process of
plan preparation and the associated public process can take several years. We would not
recommend enlarging the funding directed at pIanr_unP nor adding the staff required to
meet an annual cycle, thus we recommend the flexibility contained in this bill.

The removal of the requirement for "consider means and costs ofimproving existing
modes andfacilities, stale andfederal subsidies, and the costs and benefits of new
transportation modes andfacilities. " iS@lS0 vital. This requirement has been at the heart
of the litigation. A Jlu_dge’_s ruling has now confirmed that a project selected for funding
by the state must fulfill this requirement. Taken literally, this means:

»  Every senior van, every bus, every repair to state ferries, every maintenance
project to roads and every trail project must undergo a consideration of benefits
and/or costs;

* No exceptions in current law apply to emergencies such as flood damage, or
earthquake repairs; _ _ _

*  No exception can e applied to federally funded “projects” that are not easily
measured, such as training, research, planning and bridge inspection;

*  No exception in the cti”ent law permﬁy)rojects that meet basic needs to be
exempted, such as runway lights for small villages ora “make it black” project
on rural subdivision roads; and.

»  No exception exists for projects authorized by direct legislative appropriation.
Congressional earmark or even by the voters through bond issues.

Due to the court ruling and the current language of the statute, the department recentl?/
adopted regulations that require a cost-effectiveness study for every project in the S1IP
scoring process. This requirement falls heavy on local governments, which inn, — ow
undertake these studies before they request federal funds.” But the legal advice of the



Department of Law was that we had no choice in this action. Should SB 16 pess as
written we will immediately move to strike this provision from the regulations.

Section 4
The changes in this section arc recommended. They update the process of submitting a
capital budget including the STIP process to more closely follow both the practice of the

Legislature and the federal agencies that fund the S'r,n

Section 5
This change is needed to reflect the changes in time that have caused the department to

no longer have a role in the setting of thermal and lighting energy standards.

Section 6
This section assists the cleanup of statutes by dropping sections that are duplicative and

thus confusing to the public and the department.



Discussion on Why a Mandatory ‘Costs and Benefits’
Consideration is Not Always Meaningful
Alaska Department of Transportation and Public Facilities
March 22, 2004

AS 44 42,050 (a) requires the department to: "...consider means and costs of improving
existing modes and facilities, state and federal subsidies, and the costs and benefits of new

transportation modes and facilities.”

On the surface, this requirement seems both reasonable and valuable. However, there are
many times the department undertakes new projects but does not spend the time or money to
conduct such formal costs and benefits analyses. The most common examples are projects for
rural areas where long distances and a small population base would make such efforts
nonsensical—basic transportation elements are routinely needed regardless of their costs.

A recent court decision on a request for a preliminary injunction found the department at fault

for nat using a benefit-cost (B-C) analysis* on a project linking two rural villages (summary
of lawsuit aftached). It is typical of many other rural projects we have undertaken, in that it
provides a basic transportation system, but would not benefit from a detailed benefit-cost

analysis.

CatgPories of transportation projects not suited to selection using B-C analysis
Rural Alaska abounds in transportation needs that are provided as a basic public service,
Virtually none of these would rise to a positive benefit-cost ratio because the small population

base. Examples include:

« Ferries and ferry terminals _

* Airports that meet minimum standards for length, width, adequate approaches,
lighting and aprons'taxiways. _

» Village roads to basic community services (e.g.. sewage lagoons, water
sources, airports, sanitary landfills, barge landing sﬂe%.

* | rail marking.

Even in the more populated regions of Alaska many categories of transportation projects
would no' ‘v expected to present a positive benefit-cost ratio. Examples of such projects

include:
* Rail-highway grade separation projects

' technically, the statute requires consideration of only "means anil costs" for projects improving existing
transportation modes and facilities, and consideration of “costs and benefits" lot new transportation modes and
facilities. In practice it is very difficult to just consider “"costs" unless there is some measure of Wiiat costs are
achieving, thus the department lias essentially been timed to use the same type of cost and benefit consideration

for all projects



¢ Paving of local (residential) roads

m [andscaping and beautification projects

* Trails and amenities

*  Pollution and environmental mitigation features needed to meet legal and
permit requirements

* Transit investments (buses, bus stops, transit centers)

Many other transportation ‘_‘Pro'ects” are undertaken to fulfill one or more mandates, none of
whit.i can be readily quantitied as to their “benefits,”

*  Projects undertaken to meet regulatory requirements (e.g., ferry modernization,
data collection of truck weights and classes, bridge scour monitoring),

»  Transportation “non-project” projects such as training, LEO compliance,
bridge inspection, management systems and similar.

*  Programs aimed at serving disadvantaged groups such &s transit vans for
elderly, disabled and other groups.

Final I?/, the department often undertakes projects because a member of Congress or the
Legislature placed them in the capital budget.  Such projects do not receive the normal prior
planning or detailed evaluation. The state has very little choice but to accept the project funds

for the stated purpose, or to not use the funding.

Why B-C analysis would continue to be used where it makes sense

Formal benefit and cost (B-C) analysis is a tool that is most often used to evaluate among and
between different alternatives for agiven project or rouge of options. In such eases, the tool
helps to compare and contrast different choices in sl ing a transportation requirement. For
example, in the development of the Southeast Alaska Transportation Plan, a number ol
different B-C analyses were prepared to better understand vastly different types of system
options. Even in rural Alaska, the tool is used to help identify the most “cost-effective”
solution, even if the costs still outweigh the benefits.

For the project at issue in the litigation, benefit cost analysis was prepaied for the bridge
crossing, considering different structural systems, pier options and span length. |lowever. we
did nat perform an overall benefit-cost analysis, primarily because the project in question

scored very highly on other considerations.

| he department and two MPOs (AMATS and FMATS) maintain several different types of
management systems, such as: ndlge. Pavement, Congestion, Safety and Maintenance,
Each management system is a complex “B-C tool" aiding decision makers.

Summation _ _ _ _ .
B-C anal)ﬁs r agood technique and is routinely used in some circumstances even where not

required b\ statute. |lowever. under the current construction of the transportation planning
statute, ami the court's recent interpretation, every new project undertaken must receive this
type of analysis. ineltiding_projecls already in the development stage. For the reasons stated it




is not meaningful nor a prudent use of project funds »o routinely require these B-C analyses
on every type and scale of project.

The real issue is whether we should perform B-C analysis where it is not practicable, nor a
prudent use of public funds. With the current one-size fits all statute we have no discretion,
confirmed by the court. Without some relaxation of this requirement, delayed projects and

higher project costs are unavoidable.



Case Status:
In the Superior Court for the State of Alaska
Third Judicial District at Anchorage

Alaska State Council of
Trout Unlimited, Robert B,
Gillar
Plaintiffs, 3
\s % Filed:July 25.2002

State of Alaska, Alaska
Department of Transportation
and Public Facilities,

Defendants.
Case:3AN-02-0763C1

July 25, 2002 - Plaintiffs filed suit seeking “injunctive and declaratory relief against the Alaska
Department of Transportation and Public Facilities (DOT&PF) for having violated AS 44.42.020
and AS 44.42.050 by scheduling for construction in 2003 a proposed, approximately 19-mile
rural roadland bridge project from lliamna, Alaska to Nondalton, Alaska in Southwest

Alaska...”

May /, 2003 - Plaintiffs filed for a preliminary injunction that defendants be restrained from
constructing or contracting to construct the lliamna  Nondalton project.

Januaiy 5. 2004 - Preliminary injunction granted to Plaintiffs. DOT&PF was ordered to cease
any action to construct, contract to construct, or produce final design of the Iliamna-Nondalton
road and bridge project until the economic costs of the project are considered in the next
revision to the “Southwest Regional Transportation Plan” as required by AS 44.42.050, or until
further order of this court. (Emphasis added.)

September 30, 2004 - “Southwest Alaska Transportation Plan” was revised. The revision
consisted of extracting the lliamna- Nondalton Road/Bridge project and the Alcknagik/Wood
River Bridge project from the Plan baseline and subjecting them to the cost effectiveness
methodology used to evaluate the other capital projects in the Plan. The two projects were
subjected to an economic analysis that was incorporated into the Plan.

January 14, 2005 | he preliminary injunction was liFled. It is unci \tr at this time whether the
remaining causes of action filed in the Tawsuit will be litigated.

1The road already exists, in different forms and (absent the bridge), fiom lliamna to Nondalton. doing north from
lliamna, roughly the fust 115 miles is paved, the next 4,5 miles to the site ol the proposed bridge is agravel road
and the remaining 2.5 miles from the other side of the tivei to Nondalton is in tile form of a pioneer road.

Prepared by IK )l & P** .VvV22/2005
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FRANKH MLRKOABK, GOERNCR

3132 CHANNEL DRIVE
JUNEAU. ALASKA 99801-7898

DEPARTMENT OF TRANSPORTATION )
TEXT: 5907{465-3652

PHONE: (907) 465-3900
March 17, 2005

The Honorable Gary Stevens
Alaska State Legislature
State Capitol, Room 103
Juneau, Alaska 99801-1182

Dear Senator Stevens:

Thank you for taking the time to meet with my staff on this important legislation. As
you know, the state statutes govemirg transportation planning have recently been used
In litigation to halt or at least slow down the accomplishment of strongly supported

transportation improvements.

Tragically, the litigation induced delay of the project to build a road and bridge between
lliamna and Nondalton may have led to the drowning deaths of two young men who
recently attempted to cross the Newhalen River and broke through the ice. A third
person only narrowly averted his death by struggling back to shore.

The state has spent more than $200,000 in legal costs, and at least another $100,000 in
planning costs to comply with the court interpretation of the transportation planning
duty found in AS 44.42.050(a). The current draft of CS SSSB 16 would modity this
transportation planning duty to a more reasonable standard, and one that is not as
readily used to halt important transportation projects. Of course, these state costs are
trivial in comparison to the loss of life and physical dangers forced on Alaska citizens
who must travel across thin ice in the dark of winter to seek basic consumer goods and

Services.

Aside from the obvious gravity of what might have been avoidable loss of life, the
current statute language remains a tool available to any person or group seeking to halt
or delay other needed transportation projects. This legislation is needed to ensure that
the roads, buses, trails, airports, ferries and other basic transportation needs are not
needlessly halted for reasons of process rather than substance.

“Pvavulinpjor tinemovementoffwoplc andyoo h am! the delivery of serNces



Senator Stevens Page 2 March 17,2005

My staff stands ready to discuss the specifics of this legislation and why we endorse
its passage. | would also note that we have recently begun the administrative process
to change the regulations (17 AAC 05.120-990) that govern the transportation project
selection. This change, which is driven by the court ruling in question, has increased
the costs of nominating projects for every community in the state. Should CS SSSB 16
become law, we will immediately take steps to remove this new and expensive regulatory
burden on our communities.

| applaud your attention to this matter, and by copy of this letter to Senate leadership
and committee chairs assigned to consider this legislation | hope to encourage its
passage. | understand the Repiesentative Elkins Is considering introducing a

companion bill, and have copied him on this letter to :v,,strate our support and the
statewide urgency for this legislation.

Sincerely,

Mike Barton
Commissioner

cc.  Senator Ben Stevens, Senate President
Senator Charlie Huggins, Chair, Senate Transportation
Representative Jim Elkins, Chair, House Transportation
Kevin Jardell, Legislative Director, Office of the Governor
Linda Hay. Deputy | egislative Director, Office of the Governor
Nona Wilson, Legislative Liaison, DOT&PF

Invichpfarinnosnart difeyleatpubarctecinaydfiddesies



Alaska State Legislature

Senate Majority Web: www.akrepublicans.org

Sponsor: Senator Gary Stevens
Current Version: CSSSSB 16 (TRA)
Contact: Doug Letch, 465-4925

Fact Sheet for: Senate Bill 16

Short Title:  POWERS/DUTIES DOTPF/TRANSPORTATION PLAN
Summary:
m Deletes me requirement that the Department of Transportation and Public Facilities
participate in setting thermal and lighting energy standards.
* Includes other statutory clean-up language requested by DOT&PF.
* Deletes the requirement that the DOT&PF conduct a cost benefit study for projects
where such studies are not warranted.
Benefits:
* Allows DOT&PF to proceed inamore timely manner with projects for which a

cost benefit study is not required.
m Updates DOT&PF statutes to respond to circumstances as they actually exist today.

Background:
m Opponents of DOT&PF projects often manipulate obsolete statutes, such asa

requirement that the department conduct a cost-benefits analysis, tohalt
construction of many projects vital to the health and wellbeing of Alaska residents.

This hes cost the state valuable time and money in litigation while significantly
mcreasm? project costs. SB 16 eliminates this requirement and cleans up other

statutory language no longer appropriate to DOT&PF's functions.

Fact Sheet Revision Date Thursday, March 31, 2005 04 19 PM


http://www.akrepublicans.org

f 65 Conservation of Energy and Material § 46.11.050 3d o
Sec. *16.11.010, Thermal and lighting energy standards for publrc burldrng80
(@ AH public facilities of the state, the construction of which begins after July 1 1
Sl igned to comply with the thermal and lighting energy stancards adopted Lno AN

the De artn ent of Transportation and Public Facililies under 4442 020(a)(14).
June 30, 1983, all public facilities ofthe State exrstrn%n onJuly 1, 1 shall e
ified, to 1he extent economically feasible, to et ermaI and_lighting
energy stancards adopted by the Department o}“ Transportatron and Public FaclilitieS

IOEPAS 2442 C20@14). (8 36 ch &5 SLA 1680

Sec. 46.11.020. Training of public building maintenance personnel. Persons
responsible for the maintenance of public buildings designed with energy conservation or
oduction features shall be trained by the depaitment in the use and Operation of those

eatures. (§ 36 ch 83 SLA 1980)
Sc W61 Hagyadis R 8 DA R AR/

Sec. 46.11.040. Applicability of thermal and lighting energy standards to
residential buildings. State financial assistance may not ke approved or granted for
the construction of ~purchase of a Ioan for a residential building if construction of the
burldrng began after rrber 31, 1991, unless _

1) the blilding is in conp |ance wrth thermal and lighting energy standards;

the building is in cor liance with the buildingcoce of a municipality and the
standards for thefmal and lighting e ner ofthe municipal building code meet or exceed

the3thterrmal and lighting enérgy
e buildi
IS construc(t)ed under an exception to the rn.rnrcrpal building code granted because
the exception will result In ircreased energy efficiency; or

(B) Is located or Is fo be located in ar area where thermal and I| hting ene
standards are notjustified because of the high cost of implementation of the standards

th specific consideration given to the avaifability of inexpensive home heating energy

souoes as determined under regulations adopted by the Alaska Mousing Hnance

Corporation; or
{4 the applicant aﬁrees inwriting, that (he burldrng will ke brought into conglrance

hthermaand t|n ner standards with |none§/8e5aro Lﬁ
SLA 1980; amsé ram§ S2ch 74 SLA 1 6.ch %4 SLA 1990; am
if 137 ch4F LA1992

Kffect or uini-ndmentK. - The IMOUamendment, and management of programs in which state assis-
eflictive July 1, 19SI2. substituted "Alaska Housing tance is provided lor the purchase or construction of
Finance Corporation” for "Commissioner of Commu- residential buildings are encouraged to adopt and
nity ami Regional Affairs" in subparagraph L'tifHi ami enforce the compliance standards and methods of AS
nmdo a stylistic change. t8.a0.0!K)(cl<Z) within the housing programs for which

editor's notes. — Section S. ch lit, SILA 1990 they are responsible,"
provides that persons "responsible for administration

See. 46.11.050. Financing of energy efficient homes and buildings, (a) After
mber 31, 1980, a financial mstrtutron shall take into consideration the econamc

benefits of alternative energy systems, life-cyelo energy energy efficient buildin
design, and energy conservation when financi ng homes and buildings with state financi

assistance,
El»t After December 31, 1980 afrnancral |nst|tut|on that makes home mortgage loans
h provided to,it by the commissioner of revenue from surplus state general
fund inve ments authorrzed A837 10.070, or astate that makes adir
ortgage loan to an applicant, shall include estimated” heating and lighting oosts as
etermrned by an energy audit in standard principal, interest, taxes, andl insurance

o=
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§ 19.10.140 Highways and Ferries
Sec. 19.10.140. Long-range, program for highway construction and

nance. The rnor shall re uwe the department to establish a continuing, |V

program or hway construction and maintenance. The program must annua
Pr ruct|on and maintenance of h'ﬁhv‘% for not less than the nexts
veearsAstaementote program shal mlttedby e govemn
legislature annually, and the on% %2 prE%\r all include’in detail the
prepared uncer AS 19.10.150. 4'S

Cross references. — For responsibility of the
Department of Transportation and Public Facilities
for state transportation planning, see AS 44.42.050.

Sec. 19.10.150. Construction program. Before February 2 of each year, tl
ment shall prepare a statement showng what construction work has beén requ
proposed and may be undertaken by the department The statement must's
general itemization of the estimated cost for each project and the total estim
projects. The department shall adopt a construction program which must ir
projects to be undertaken_by it during the follomng construction season
establish project priorities. Tre department may increaSe, decrease, amend, or
construction %rogram from time to time as circimstances warrant. (§ 3art IV

152 SLA 19

Cross references. — For responsibility of the
Department of Transportation and Public Facilities
for state transportation planning, see AS 44.42.050.

Sec. 19.10.160. Standard plans and specifications; planning for futui
;a) The department shall prepare and adopt uniform standard plans and
or the establishment, construction, and maintenance of highways in the. s
department may amend the Ians and specifications as it “considers advis
standards must confom as ¥ as practicable to those adopted by the
Assouahon of State Highway and ransportahon Officials.

é Design %r(Fr major upgrade and new construction projects for hi)
federally recognlz metropol |tan plannln areas must be conducive to saf
and Ofmaintenance and provide for capacity that will a e(%uateIP/
future traffiC as set out in this subsection. This subSection does not apply tod
highway maintenance prqects Proposed major upgrade and new constructio
that arC estlmated fo oot

(1) less than $5,000,000 must he designed to adequately serve planned futi
for at least the next 10 years;

$5,000,000 or more must he deS|g[ned to adlgguately serve planned future
at eastthenethO ears. ($ 1ail |V title 1 o 157 SLA'19%7; am § 12 ch 106 f

am8 1ch 6/ SLAZ002, amij 1ch 119 SLA

Cross references. — For responsibility of the the beginning, deleted “after construe
Department of Transportation ami Public Facilities project" at the end of paragraph (It,

for state transportation planning, see AS 44.42.050. "85,000,000 or more" for "Hetween $5/
Effect of amendments. — The 2002 amendment, $10,000,000, inclusive' at the beginning u
effective January 1, 2003, added subsection (Id. t21 and deleted “idler construction of tin

The 2004 amendment, effective June .10, 2004, in  the end of paragrapl (2), and deleted pa
subsection (lit, deleted "After December 31, 2002" at relating to projects anting more than 8§11

Article 3. Construction.

Section Section

170. Construction by department 230. Method of construction of highway <
180. Kcipiest for public bids 240, Warning signs of road construction
200. Procedures for the award of contracts 250. Penally for failure to erect warning

pcjr? 1



Lake and Peninsula Borough

P.O. Box495
King Salmon, Alaska 99613

Telephone: (907) 246-3421

Fax:(907)246-6602
April 5, 2005

The Honorable Gary Stevens
State Capitol, Room 103
Juneatl, AK 99801-1182

Dear Senator Sevens:

| amwriting to express the Lake and Peninsula Borough's support I'or Q7£sSBJ.6r'Ihis bill will
remove a large burden that currently i our ability to submit projectslo Alaska Department

of Transportation and Public Facilifies (DOT) for incluSion in the Statéwide Transportation
Improvement Program. (STIP).

Under current law (AS 44.42.050), DOT must consider cost and benefits for each project it
wishes to huild. The burden of this statute falls most heavily on local governments which often
nominate projects for STIP funding and now must have a cost benefit Study done in advance of

the State scoring the project.

CSSSSB16 will change that by requiring a “cost-effectiveness” analysis for projects thet are new
(not rehab or maintenance) and that are not serving local needs. ThiS exemof)sr most of the
projects that local governments might request, since many projects meet one of the two
exceptions, Yet, new routes of transportation will still e requiired to have a cost-eflectiveness.
study. While cost-effectiveness is a less demanding type of analysis, (than a formal cost-benefit
analysis), it is much more suitable or decisions that are being made 5 to 10, or even 20 years
prior to Implementation.

Additionally, pégject opponents have used the current language in litigation to halt long planned,
locally su safety en aress.

ort % hancement projects scheduled for construction in rural o
Enactiment 0fCSSSSB 16 would institute a more reasonable standard and prevent future litigation

and life-threatening delays of this type.
We urge you to pess this important legislation.,

Sincerely,

Mayor
cc. Governor Murkowski (Office of the Governor, P.O. Box 110001, Juneau, AK
99801-0001)

Commissioner Barton (Department of Transportation and Public Facilities, 3132
Channel Drive, Juneau, AK 99801-7898)

Chigmk flay « Chignik Lagoon « Chignik Lako ¢ Egogik  Igiugig ¢ lliamna ¢ lvanol bay ¢ Kokhunok ¢ Lovelock
Nowhalen « Nondalton mPodio bay ¢ Perryvillo ¢ Pilot Point « Pope Vannoy ¢ Port AlswortM ¢ Port Hoidon ¢ Ugushik



SENATE COMMITTEE REPORT
First Committee of Referral

CATE: 1/14/05 FURTHER:
Date of 5-Day Notice: |y j . AJ2- DATE TURNED
(in accordance with Uniform lRuIé 23) IN TO OFFICE:

Transportation Committee considered SPONSOR SUBSTITUTE FOR SENATE BILL NO. 16
SB 16 POWERS/DUTIES DOTPF/TRANSPORTATION PLAN

"An Act relating to the powers and duties of the Department of Transportation and Public Facilities; repealing
the requirement for a long-range program for highway construction and maintenance; and repealinga
requirement that public facilities comply with energy Standards adopted by the Department of Transportation

and Public Facilities."

and recommends: _
_ Senate Bill:
be replaced with CS 465ft [ f Same Title
_ [Jf New Title
[ ] adopt previous _ CS i ) House Bill
[ ] attached amendment(s) { } %gépﬁiﬂeﬁtle
[ ] adopt Letter of Intent by Committee ] ﬁgﬁ‘v”%%e W
[ ] further referral to Committee SCRA_
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):

Department Date Fiscal Indet. Zero FNf

[ 1 APPROPRIATION - no fiscal note

DO Do Not

SIGNATURES AND RECOMMENDATIONS: No Rec Amend
Pass Pass
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HOUSE COMMITTEE REPC T

1e%t)e Referred to Committee: April 21,2006 FURTHER REFERRALS:
Date of Committee Action:
The FINANCE Committee considered: CSSB 20(.IUD)
CSFOR SENATE RILL NO. 2(VJUD) OFFENSES AGAINST UNBORN CHILDREN
"An Act relating to offenses against unborn children."
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FISCAL NOTE

STATE OF ALASKA
2006 LEGISLATE E SESSION

Revision Date/Time (Note if correction):

Title "An Act relating to offenses against
unborn children."

Senator Dyson

Fiscal Note Number:

Bill Version:
() Publish Date:

Dept. Affected; Public Safety
RDU Alaska State Troopers
Component AST Detachments

Sponsor

Requester House Judiciary Committee

Component No. 2325

(Thousands of Dollars)

Expenditures/Revenues

Note: Amounts do not include mfla'ion unless otherwise noted below.

OPERATING EXPENDITURES FY 2007

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0

CAPITAL EXPENDITURES
CHANGE IN REVENUES (

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type—Do not abbreviate)
TOTAL 0.0

Estimate of any current year (FY200C) cost:

FY 2008

0.0

0.0

00

FY 2009 FY 2010 FY 2011

0.0 0.0 0.0

fThousands of Dollars)

0.0 0.0 0.0

Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:

POSITIONS
Full-time
Par,-time
Temporary

(Attach a separate page if ntrceisayf

ANALYSIS:

Passage of this bill will have no fiscal impact on the Department of Public Safety.

Provisions of this bill create new sections in AS 11.41 for the murder of an unborn child, manslaughter dan
unborn child, criminally negligent homicide of uri unborn child, and assault of an unborn child in the first and
second degree. It also creates a definition for "unborn child" and outlines penalties for convictions of these

offenses.

L'f utcman: James Hecru-
Alaska State Troopers

Prepared by:
Division
Approved by Comm" sinner Will,am Tanrii.M.c-
Agency Dcp.vtmen: of Pubic Safc-tv

Portvijie< ™ Ul

Phore fO7. 200<-453;

c hTime: 2 M| 54Av

Date::: 20v:

Page lof 1

SBaocscna jijd>.dps-ast-

-l 2—OC

FY 2012

0.0

0.0



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number
2006 LEGISLATIVE SESSION Bill Version: HCSCSSB 20(JUD)
(H) Publish Date: 4/21/06

Revision Dale/Time (Note if corrcclion): Dept. Affected: Corrections

Title "An Act relating to offenses against unborn 'RDU Institutional Facilities

children." Component Institution Director’s Olfice

Sponsor Senator Dyson

Requester House Judicial _ Component No. 524

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

Persona! Services 0.0 0.0 0.0 0.0 0.0 0.0

Travel 0.0 0.0 0.0 0.0 0.0 0.0

Contractual 0.0 0.0 0.0 0.0 0.0 0.0

Supplies 0.0 0.0 0.0 0.0 0.0 0.0

Equipment 0.0 00 0.0 0.0 0.0 0.0

Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0

Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0

Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0

1003 GF Match 0.0 oc 0.0 0.0 0.0 0.0

1004 GF 0.0 0.0 0.0 0.0 0.0 0.0

1005 GF/Program Receipts 0.0 0.0 00 0.0 0.0 0.0

1037 GF/Menta Health 0.0 0.0 0.0 0.0 00 0.0

Olher (Specify Tvpi—Do net abbreviate) 0.0 00 0.0 00 0.0 0.0

TOTAL 0.0 o.c 0.0 0.0 0.0 0.0

Estimate of any current year (FY2006) cost: to

Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:

POSITIONS

rub-time

Part-time

Temoorarv

ANALYSIS: IAf'acoam ; v.iy [ il
Di e to the small number of potential criminal cases that may be Impacted by the proposed changes in the

bill, passage of this legislation is not expected to have a significant fiscal impact on the Department ol
Corrections.

Prepared by:  Snririven Gnffr.. Di'ecify
Division Administrative Services
Approved by: C K Pivxur, D ftijtv Comm" Dale | 14 QuOf
Adeny Depaament ot Cor/ecticm-

Date Tini 1 14'05 42 IT :j
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2006 LEGISLATIVE SESSION Bill Version: HCS CSSB 20(JUD)

(H) Publish Date: 4121/06

Revision Date/Time (Note if correction): Dept. Alfected:

Title Offenses Against Unborn Children 'RDU
Component Trial Courts

Sponsor Senator Dyson
Requester

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

Component No,

Alaska Court System

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0

|CAPITAL EXPENDITURES

CHANGE IN REVENUES (
FUND SOURCE (Tnousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Speci'y Type--Do not abbreviatr-i
TOTAL 0.0 0.0 0.0 0.0

Estimate of any current year (FY200G) cost: Q0
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:

positions
Full-tirm.
Part-time
Tempo-ary

|ANALYSIS: (/<Wtati n :.e;;.va.v p.7y< if nt-ct-r..ary)

0.0

0.0

FY 2012

0.0

0.0

The court system does not anticipate any fiscal impact from the passage of CSSB20(2d JUD) This hill
creates new crimes against unborn children. Although these new crimes will likely result in new or enhanced
prosecutions coming before the court system, absent evidence that there will be n significant number of

these cases the court will be able to address them with existing resources

Prt-parc-d by; Drug "Vonlivur. Admin:'.;" 11.*- A:-
D.itwTimu '4 *j'C't

\ FliOrir 403-4750

i 34 onl

D wMon Alaska Court System
Approved by  D'iuc Woolivur lor Shph.m i Atlm  ims.-' LA Lt Date a fa'. Ot
Ayuficy Alaska Court S.-,tern

o Page lof 1



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2006 LEGISLATIVE SESSION Bill Version: HCSCSSB 20(JUD)
(H) Publish Date: 4/21/06

Revision Dale/Time (Nole if correction): Dept. Affected: Public Safely

Title An Act relating to offenses against unborn 'RDU Statewide Support

children Component Alaska Criminal Records

Sponsor Senator Dyson and Identification

Requester House Judiciary Committee Component No. 1190

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

|CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) 1
FUND SOURCE (Thousands of Doliars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2006) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach P>cpa'afc-porn.-ifnvctaay}

Tiiis bill creates new sections in Title 11 regarding unborn children and the crimes of manslaughter criminally
negligent homicide, and assault

This hill will require updates to the Uniform Offense Citation Table (UOCT), the list of criminal c'fenser; that is
maintained by the Department of Public Safely and used by many agencies However, this > routine
maintenance, and will not result in any fiscalimpact on the Department.

Pnom ?' m*-269*0202

Prepared by: Director David Schade
Date Tiitil- 21/06 1,13 PM

Division Statewide Services
Approved by Commissioner ATi.am T,'nappy:- Date 2 : V200C
Agency Depadmon: of Pup; a Saleh
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2000 LEGISLATIVE SESSION Bill Version: HCS CSSB 20(JUD)
(H Publish Date: 4/21/06

Revision Date/Time (Note if correction): 3/10/06 110:40 a.m. Dent. Affected: Administration

Title An act relating to offesnes against unborn Ercu Legal and Advocacy Services
children. Component Office of Public Advocacy

Sponsor Senator Dyson

Requester (H) JubD _ Component No. 43

Expenditures/Revenues (Th uusands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2007 . FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services * . °

Travel

Contractual « . * ° *
Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUEST

FUND SOURCE fTl ousands of Dollars)

1002 Federal Receipts

1002 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Menta' Health

Other (Specify Type-Do not abbreviatei
TOTAL

Estimate of any current year (FY200G) cost: 00
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (fif,mel. a separate page ifneitisay)
This legislation creates numerous felony offenses for death or harm done to unborn child. To the extent

individuals may be charged with offenses under this legislation that would previously not had been charged,
this may increase appointments to OPA and have a fiscal impact on the agency. However, it is not possible
to predict with any accuracy any such increase in cost, thus an indeterminate fiscal note is submitted

PfQHHjb’ Joshua P Fink. Due-ctO’ Plum* (907) 269-3500
Dute/Timv 310/Dt. & 1049 am

Division Olfice ol Pubin: Advocacy
IV.ipu'vi | by Mike Tibbies, Deputy Commissioner

Administration

Date 3 13/2006

Page 1of 1



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2006 LEGISLATIVE SESSION Bill Version: HCS CSSB 20(JUD)
(H) Publish Date: 4/21/06

Revision Dale/Time (Note if correction): 3/11/06 / 9:30 a.m. Dept. Affected: Administration

Title An act relating to offenses against unbom 'RDU Legal and Advocacy Services

children. Component  Public Defender Agency
Sponsor Senator Dyson
Requester (H) JuD _ Component No. 1631

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
FY 2009 FY 2010 FY 2011 FY 2012

OPERATING EXPENDITURES FY 2007 FY 2008
Personal Services . : « : * *
Travel
Contractual . " ) : : )
Supplies
Equipment
Land 8 Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING : * : ‘ : :
CAPITAL EXPENDITURES
CHANGE IN REVENUES (
FUND SOURCE (Thousands of Dallars)
1002 Federal Receipts
1003 GF Match
1004 GF ’ * ¥ . ¥ ¥
1005 GF/Program Receipts
1037 GF/Menta' Health
Other (Specify T\ le-Do not abbreyiate)

'OTAL ° . . * - :

Estimate of any current year (FY200G) cost: 00
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:
POSITIONS
Full-time 1
Part-time 1
Temporary 1

ANALYSIS: fAtuch aseparate p:iyu ifneevmny)
This legislation creates numerous felony offenses for cieatfi or harm done to unborn child. To the extent

individuals may be charged with offenses under this legislation that would not have been previously charged,
this would increase appointments to the Agency and have a fiscal impact. It is, however, not possible to
predict with any accuracy any such increase in cost: thus an indeterminate fiscal note is submitted.

Phone (Fj-Gv 14
Date/Time 341/06/ 0.30am

Date 3 13/2006

Prepared by. Byin_lan Steiner. Director
Division _]dlIC Defender Anencv

Approved by. LU f Tipbles. Deputy Commissioner
Agency Administration
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House Finance Committee April 25, 2000

By Representative Mike Kelly

BgPe Lline7&8
ete:
[Constitution of the United States and the Constitution of the State ol Alaska]

Insert: ] .
United State Supreme Cmiri

Amended, line 7 will now read “uuaranteed by the United Sta}e/supreme Court.
/
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AMENN)MENA A

OFFERED IN TILE HOUSE

TO: HCS CSSB 20(JUD)

Page 1 lineL

Delete all material and insen:
""An Act relating to sentencing factors and penalties for crimes against pregnant

Page . line 3, through page 7. line 20:

Delete all material and insert:

"*Section 1 AS 11 isamended by adding a new chapter to read:

Chapter 32. Enhanced Penalties.
Sec. 11.22.100. Penalties for crimes committed against pregnant women.
(@) Notwithstanding another provision of this title or AS 12 if a person commits a
crime defined in this title against a pregnant woman who the person knew or should
have known to be pregnant that results in a miscarriage or stillbirth, the crime shall be

punished in the following manner:
<1) acrime defined as murder in the first degree under AS 11.11.100

shall e punished by a sentence of 40 - < years:
(2) a crime defined a murder in the second degree under

AS 11.41.110 shall be punished by a sentence of 30 - 99 years:
(3) acrime defined in this title as a class A felons  shall be punished as

an unclassified felony in the manner provided for unclassified felonies m

AS 12.55.J25:
(4) acrime defined in this title as a class B felony shall bepunished as

aclass A felony in the manner provided for class A felonies in AS 12.55.125:
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(5) a crime defined in this title asa class C felony shall be punished as

aclass B felony in the manner provided for class B felonies in AS 12.55.125;
(6) a crime defined in this title us a class A misdemeanor shall be

punished as a dass C felony in the manner provided for class C felonies in

AS 12.55.125:
(7) a crime defined in this title as a class B misdemeanor shall be

punished as a dass A misdemeanor in the manner provided for class A misdemeanors

in AS 12.55.135.
(b) The penalties in (a) of this section do not apply to acts committed

fl) during a legal abortion to which the pregnant woman, or a person
authorized by law to act on the pregnant woman's behalf, const r.ed or for which the

consent is implied by law;
(2) during any medical treatment of the pregnant woman or the fetus;

or
(3) by apregnant woman against herself.

(¢j In this section,
(1) "miscarriage™ means the interruption of the normal development of

the fetus, other than by a live birth or by an induced abortion, resulting in the complete

expulsion or extraction of the fetus from a pregnant woman:
(2) "stillbirth" means the death of a fetus hefore the complete

expulsion or extraction from a woman, other than by an induced abortion, irrespective
of the duration of the pregnancy.

* See. 2. AS 12.55.125(a) is amended to read:

(@) A defendant convicted of murder in the first degree shall be sentenced to a
definite term of imprisonment of a least 20 years but not more than oo years. A

defendant convicted of murder in the lirsl decree enhanced under

AS 11.32.IDDlaii 1) shall he sentenced to a definite term of imprisonment ni‘at

least 40 \ears but mil more than 99 uars. A defendant convicted of murder in the

first degree shall he sentenced to a mandatory term ot imprisonment of o9 Years when
111 the defendant is convicted ol the murder ol a uniformed or

otherwise clcarh identified peace officer, fire lighter, or correctional cniploxee who
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wes engaged in the performance of official duties at the time of the murder:
(2) the defendant hes been previously convicted of
(A)  murder in the first degree under AS 11.41.100 or former

AS 11.15.010 or 11.15.020;
(B) murder in the second degree under AS 11.41.110 or former

AS 11.15.030; or
(C) homicide under the laws of another jurisdiction when the

offense of which the defendant wesconvicted contains elements similar to first
Oegree murder under AS11.41.100 or second degreemurder  under

AS 11.41.110;
(3) the court finds by clear and convincing evidence that the defendant

subjectedthemurder victim to substantial physical torture; or
(4) the defendant is convicted of the murder of and personally caused

the death of a person, other than a participant, during a robbery.

* Sec. 3. AS 12.55.125(b) is amended to read:

(b) Adefendant convicted of attempted murder in the first degree, solicitation
to commit murder in the first degree, conspiracy to commit murder in the first degree,
kidnapping, or misconduct involving a controlled substance in the first degree shall be
sentenced to a definite term of imprisonment of at least five years but not more than
99 years. A defendant convicted of murder in the second degree or a class A felonv
enhanced under AS 11.32.1(I(Ka)f3l shall be sentenced to a definite term of
imprisonment of at least 10 years but not more than 99 years. A defendant convicted
of murder in the second degree shall be sentenced to a definite term of imprisonment
of & least 20 years but not more than 99 years when the sentence is enhanced under
AS 11.32.1()()(@ll2) or when the defendant is convicted of the murder of a child under
16 years of age and the court finds by clear and convincing evidence that the
defendant <Lines a natural parent, a stepparent, ail adopted parent, a legal guardian. >
a person occupying a position of authority in relationto the child; or i2) caused the
death of die child by committing a crime against a personunder AS 11.41,200 -
11.41.530. In this subsection, "legal guardian” and"position  of authority” have the
meanings given in AS 11.41.470.



24-1S0197VT.3

1 Sec. 4. AS 12.55.155(c) is amended lo read:

1
2 (c) The following factors shall be considered by the sentencing court if proven
3 in accordance with this section, and may allow imposition of a sentence above the
4 presumptive range set out in AS 12.55.125:
5 (1) a person, other than an accomplice, sustained physical injury as a
6 dlirect result of the defendant's conduct;
7 (2) the defendant’s conduct during the commission of the offense
S manifested deliberate cruelty to another person;
9 (3) the defendant wes the leader of a group of three or more persons
10 who participated in the offense;
11 (4) the defendant employed a dangerous instrument in furtherance of
12 the otfense;
13 (5) the defendant knew or reasonably should have known that the
14 victim of the offense was particularly vulnerable or incapable of resistance due to
15 advanced age, disability, ill health, or extreme youth or wes for any other reason
10 substantially incapable of exercising normal physical or mental powers of resistance;
17 (6) the defendant's conauct created a risk of imminent physical injury
IS to three or more persons, other than accomplices;
19 (7) aprior felony conviction considered for the pugiosc of invoking a
7y presumptive range under this chapter was of a more serious class of offense than the
2 present offense;
22 (S) the defendant's prior criminal history includes conduct involving

23 aggravated or repeated instances of assault behavior;
(9) the defendant knew that the offense involved more than one victim;

24

25 110) the conduct constituting the offense was among the most serious
20 conduct included in the definition of the offense:

27 (111 the defendant committed the otfense under an agreement that the
25 defendant either pay or be paid for the commission of the offense, and the pecuniar,
2I< incentive was beyond that inherent in the offense itself;

30 (12) the defendant wes on release under AS 12.30.020 or 12,30,040 for

3 another felony charge or conviction or for a misdemeanor charge or conviction having



24-LS0197VJ.3

assault as a necessary element;
(13) the defendant knowingly directed the conduct constituting the

offense at an active officer of the court or a an active or former judicial officer,
prosecuting attorney, law enforcement officer, correctional employee, fire fighter,
emergency medical technician, paramedic, ambulance attendant, or other emergency

responder during or because of the exercise of official duties;
(14) the defendant was a member of an organized group of five or

more persons, and the offense was committed to further the criminal objectives of the

group;
(15) the defendant has three or more prior felony convictions;

(16)  the defendant's criminal conduct was designed to obtain
substantial pecuniary gain and the risk of prosecution and punishment for the conduct
is slight;

(17) the offense was one of a continuing series of criminal offenses
committed in furtherance of illegal business activities from which the defendant
derives a major portion of the defendant's income;

(18) the offense wes a felony
(A) specified in AS 11.41 and was committed against a Spouse,

a former spouse, or a member of the social unit made up of thoseliving

together in the same dwelling as the defendant;
(B) specified in AS 11.41.410 - 11.41.45S and the defendant

hes engaged in the same or other conduc’ prohibited bya provision of
AS 11.41.410- 11.41.460 involving the same or another victim; or

(C) specified in AS 1141 that is a crime involving domestic
violence and was committed in the physical presence or hearing of a child
under 16 years of age who was, a the time of the offense, living within the
residence of the victim, the residence of the perpetrator, or the residence where

the crime involving domestic violence occurred:
tld) the defendant's prior criminal histon includes an adjudication asa
delinquent for conduct that would have been a felony if committed by an adult;
(20) the defendant was on furlough under AS 33,30 or on parole or
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probation for another felony charge or conviction that would be considered a prior
felony conviction under AS 12.55.145(a)(1)(B);

(21) the defendant hes a criminal history of repeated instances of
conduct violative of criminal laws, whether punishable as felonies or misdemeanors,
similar in nature to the offense for which the defendant is being sentenced under this
section;

(22) the defendant knowingly directed the conduct constituting the
offense at a victim because of that person's race, sex, color, creed, physical or mental
disability, ancestry, or national origin;

(23) the defendant is convicted of an offense specified in AS 1171 and

(A) the offense involved the delivery of a controlled substance
under circumstances manifesting an intent to distribute the substance as pan of
acommercial enterprise; or

(B) a the time of the conduct resulting in the conviction, the
defendant wes caring for or assisting in the care of a child under 10 years of
age;

(24) the defendant is convicted of an offense specified in AS 11.71 and
the offense involved the transportation of controlled substances into the state;

(25) the defendant is convicted of an offense specified in AS 1171 and
the offense involved large quantities of a controlled substance;

(26) the defendant is convicted ol an offense specified in AS 1171 and
the offense involved the distribution of a controlled substance that had been
adulterated with a toxic substance;

(27) the defendant, being IS years ot age or older,
(A) is legally accountable under AS 11.16.110(2) for the

conduct of a person who. at the time the offense was committed, wes under 1S

years of age and a least three years younger than the defendant; or
(B) is aided or abetted in planning or committing the ofjense In
a person who. a the time the offense waes committed, was under IS years o

age and at least three years youn<"\ than the defendant;
(2S) the \ictim of the oltense is a person who provided testimony or
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evidence related to a prior offense committed by the defendant;
(29) the defendant committed the offense for the benefit of, at the

direction of, or in association with acriminal street gang;
(30) the defendant is convicted of an offense specified in AS 11.41.410

]

2

3

4

5 - 11.41.455, and the defendant knowingly supplied alcohol or a controlled substance to
6 the victim in furtherance of the offense with the intent to make the victim
;

8

9

incapacitated; in this paragraph, “incapacitated’ has the meaning given in

AS 11.41.470;

(31) the defendant's prior criminal history includes convictions for five
10 or more crimes in this or another jurisdiction that arc class A misdemeanors under the
i law of this state, or having elements similar to a class A misdemeanor; two or more
12 convictions arising out of a single continuous episode are considered a single
13 conviction; however, an offense is not a part of a continuous episode if committed
14 while attempting to escape or resist arrest or if it is an assault upon a uniformed or
15 otherwise clearly identified peace officer; notice and denial of convictions are
16 governed by AS 12.55.145(b), (c), and (dl);
17 (32) the offense is a violation of AS 1141 or AS 11.46.400 and the
IS offense occurred on school grounds, on a schoal bus, at a school-sponsored event, or
19 in the administrative offices of a school district if students are educated at that office;
20 in this paragraph,
2 (A) "school bus" hes the meaning given in AS 11.71.900;
22 (B) "schoal district” has the meaning given in AS 47.07.063;
23 (C) "school grounds" has the meaning given in AS 11.71.900:
24 (33) the defendant is convicted of an offense specified in AS 1141
25 and the offense imolvcd physical injury to a piTtmanl woman.
26 liSec. 5 The uncodified law of the State of Alaska is amended by adding a new section to
21 read:
25 APPLICABILITY. AS 11.32.100, enacted by see. | of this Act. and AS 12.55.125(a)

21> - (c). asamended by sees. 2 -4 ol this Act, apply to crimes committed on or after the effective
30date of this Ad."
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AMENDMIINT

OFFERED IN THE HOUSE
TO: HCS CSSU 20(JuD)

1 Pageb. lines 29 - 30
Delete all material and insert;
"(64) "unborn child" means a member of the Species Homo sapiens

Do N



Senator Frin Dyson

SPONSOR STATEMENT

SB 20— “an Act relating to offenses against unborn children.”

In recent years, several high-profile cases from across the nation have h;%hlighted the need lor
laws protecting unborn victims of criminal violence. Perhaps, most notably, the tragic deaths ol
Laci and Conner Peterson have focused much-needed attention on this critical I¥ important issue.
Currently, thirty states provide some degree of protection for unborn victims of violence. Many
legal challenges have been brought against state unborn victims laws, based on Roe and other
constitutional arguments, but state and federal courts have rejected all such challenges.

Recently, a publicized case in Michigan has the citizens of the state closely evaluating Michigan
laws and the related ethical implications. A 16 year old. who wes entitled to get a legal abortion,
had her boyfriend beat her stomach with a miniature baseball bat over the course of three weeks
until sne miscarried the bain. A similar scenario is play mg out in the Stale ol' 1 exas.

SB 20 amends the Alaska Criminal Code to afford protection to an unbom child at a level that is
reasonably equivalent to protection afforded to live bom persons in comparable circumstances.
Nothing In this law shall apply to legal abortion or to usual and customary medical practice
related to pregnancy . | his bill also defines “‘unborn child" within the crim nal statutes.

In 2004. the | .S. Congress passed the | nbom Victims of Violence Act. and President Bush
subsequently signed the hill into law. I'his federal law recognizes that when a person attacks a
pregnant woman, and injures or kills her unborn child, the attacker has harmed two victims, It is
narromy drafted in that it only %glsles when death or injury of an unborn child is the result ofa
federal crime. | he federal act does not supersede state unbom victim laws, nor does it i

such a stale law on a state, like Alaska, that hes not yet acted.  Thirty two states currently have

legislation protecting unborn children.

Pregnant women who have been harmed by violence, and their families, know that there are two
victims —the mother and the unborn child —and that both victims should be 6)rotected by law.
Pregnant women are already protected by \laska Criminal (ode, SB 20 affords similar
protection to unborn victims.

lien|*111 o o fig* ,hb\\i—k‘A>r e 1 r e T A%e *
[* ol 1 ;1 , o »"hw " e»*| jdm \T4 o T # mfTin o eo¥e ]
Itio”#

It } o0 kil



".hTa -

Senator Fred Dyson

Sectional Analysis SB 20 Nij 42t

Section i: A new section:

o Statement ot legislative intent that SB 2>is nut intended to limit or alter awoman's
right to choose the outcome of her pregnancy & guaranteed by the decision of the
_ 1”.S Supreme Court.

Section 2 A new section:

* |1.41.15B Defines Murder of an unborn child that contains the elements of criminal

code applicable to first and Second Degree murder. Murder of an unborn child is

established as an unclassified felony.

. %1i41.16(1 Defines Manslaughter of an unborn child and establishes it asa Class A
elony.

o 1141.170 loefines Criminallv negligent homicide of an unborn child and establisnes
it as a Class B felony.

o 1141130 Csempts the applicahility of this Section to legal abortion, medical

treatment related to pregnancy, and acts committed by a pregnant woman against
_ herself and her own unborn child.
Section 3: A new section:

. 11.4|11.28I-IfD|(|eﬁnes Assauiit of an unbom child in the first degree and establisnes it &
a<lasS \ Tell>V,

o 1141282 1)cfines \ssault <fail unb<mi child in the sect>nd degree and defines it es a
<lass B fell >m
11,41,28") Cxempts the applicability of this Section to legal abortion, medical
treatment related to pregnancy, and acts committed In a pregnant Woman against

herself and her own unborn child.

Section 4 Amends AS 11.81.250(a) to include "Murder of an unhorn child" fit the list of
~ other sertoil" crimes tit,it are considered unclassified lot purposes of sentencing.
Section 5: Amends AS 1181250(h) to include “Murder of an unborn child™ in the list ot other

serious undasvifted crimes that is exempted from hemg classified in the section that defines

them.

S_eCtion 6. Defines “unborn child” to mean a member ot the SFECleS Liomo sapiens, at any stage
0
. development, veil" is Carried Ill the womb
Section 7: Amends 1255035(b) to include "Muidct of an unborn child” in the It-t oi ..diet
. unclassified cnines <> purp*,ses «3 setting a guideline !> fines.
Section s: Amends 1255125(3) to include "\Muidei of an unborn child" as dt lined in

\S 11.41.150 an 1 with murder in the first degree for purposes of determining the

imprisonment guideline’ lor sentencing.

Section o: Amends 1255125(h) t0 include "Murder of an tinhorn child” as defined in

AS 11.41.15tt a id 4) with murder in die second degree k3 purposes of determining die

imprisonment guideline for sentencing.
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Key Facts on the Unborn Victims of Violence Act
("Laci and Conner's Law") (H.R. 1997)

Published by the National Riplit to Life Committee
Updated April 1, 2004

(*or more information on unborn victims of violence (or "fetal homicide" laws), visit the NRLC website at
http: www.urdc.urg'l nbuin victinis index Itlinl

« The Unborn Victims of Violence Act (also known as "Laci and Conner's Law"), signed into law by President George
\V. Bush on April 1 2004. was enacted after a live-s ear effort led by the National Right to Life Committee (NRLC).
Tin's bill was sponsored in the |louse of Representatives by Congresswoman Melissa | lart (R-Pa.). A Senate companion
bill (S. 103> was sponsored In Senator Mike DeWine (R-Ohio). The Mouse of Representatives approved the bill on
February 26. 2004 (254-163) and the Senate approved it on March 25. 2004 (61-38).

» The Unborn Victims of Violence Act reco% that when acriminal attacks a pregnant woman, and injures or kills
both her and her unborn child, he has claimed uman victinis. flic bill would establish that if a"child in utero” is
injured or killed during the commission of certain federal crimes of violence, then the assailant may be charged with a
second offense on behalf of the second victim, the unborn child.  ['lte exact charge would depend on which federal law is
involv ed, the degree of harm done to the child, and other factors. 1llie law applies this two-v ictim principle to 68 existing
federal laws dealing with acts of violence. These laws cover a considerable number of activities defined as federal
crimes wherever they occur, including interstate stalking, kidnapping, bombings, and offenses related to major drug
trafficking, and attacks on federal employees. In addition, these laws cover federal geographical jurisdictions, such as

federal lands and tribal lands, and the military justice system

* Prior to enactment nfihis law. an unborn child was > recognized as a victim with respect lo violoni crimes. | hits,
for example, if acriminal beat a woman on a military base, and killed Iter unborn child, he would be charged only with
the battery against the woman, because the unborn child's loss of life was not recognized by the law. | ikewise. a
bombing that injured a woman and killed her unborn child was not recognized as involv inu any loss of human life, | his
gap in federal law resulted in grave injustices, some real-world examples of which were described by former
Congressman Charles Canady IR-| 11a aJuly 21. | [ louse Juditiary ( (institution Subcommittee hearing on the
issue. 10 read Congressman ( anady's summary statement, goto: http nilc.oie news tmm NR| S caru litml.

* llie law covers the "child in utero." defined as "a member of the species hgmo sapiens, at any stage of development,
who is carried in the womb." | he law explicitly provides that it 0 any abortion to which awoman has
consented, to any act of the mather herselftlegal or illegal), or to ay lbrm offmcdical treatment. | he National Right to
Life Committee strongly supported enactment ol the law because it achieved gth iaro—life purposes that are worthwhile
in their own right: | he protection of unborn children from actsof violence d d II \ ortion, the recognition that
unborn children may be victims olsuch violent criminal acts, and thejust punishment ol those who harm unborn children

while engaged in federally prohibited acts of violence.

¢ As of April 21 201(6. thirty-two (32 1states have laws that allow a homicide charge to be brought lor the unlawful
killing of an "unborn child" or "fetus" in a 38crime. (>1 these. 2 prov idc this prolection throughout the period ol in
utero development, while the other 12 provide protection during certain specified stages ol development, which varies
from state lo state, These laws ate sometimes uTcrred to as "fetal homicide" laws, i or detailed information on stale
unborn victims laws, sec the NRLC ‘'aclshect "State Homicide | aans | hat Recognize Unborn Victims," at:

Imp: www title Or€.1 nivrn_v ictnt B.UcliotniviJcLw -n'O-IC litml

« | tiactmenl ol the federal | tiborn Victims ol Violence Act did not supersede state unborn vietims laws, nor did it
apply such alaw lor stale crimes in a state that t enacted one  Rather, the federal law applies only to unborn

children itijmed or killed during the course ol the rimes of violence that are listed in the law.

« It is well established that unborn vtct-l%s laws, talso known &s "fetal homicide" laws)do n.tconflict with the Supreme
t nun's pio-ahottion decrees (AN>mr ,|. etc.). llie state 1laws mentioned above have had no cited on the practice ot



legal abortion. Criminal defendants have brought many legal challenges to the SABnbom victims laws, based on FE
and other constitutional arguments, but all such chaJIFE&e/s rejected by stale and federal courts. To cite just

one example, the Minnesota Supreme Court rule(i'8 .. does not protect, much less confer on an assailant, a
third-party unilateral right to destroy the fetus." y 150 N.\V.2d 318 (Minn. 1990)]. Fora summary of

these court decisions, see: Inin: wun.mlc.orc | hiborn victims saaicchallcnces.Inm)

* Moreover, in the 1989 case of |f€hh’v Mﬂ'\emm U.S. Supreme Court refused lo invalidate

a Missouri statute that declares that "the life of each human ba\% S gt conception.” that "unborn children have
protectable interests in life, health, and well-being," and that B/B(including criminal laws) "shall be interpreted

and construed to acknowledge on behalf of the unborn child at every stage of development, all the rights, privileges, and
immunities available to other persons, citizens, and residents of this state.” to the extent permitted by the Constitution
and U.S. Supreme Court rulings. A lower court had ruled that Missouri's law "impermissibljyj" adopted “"a theory of
when life begins," and blocked its enforcement, but the Supreme Court nullified that ruling, allowing the law to go into

effect so long as the state did not use it to restrict abortion.

« in Congress, some opponents objected to the bill's recognition of the "child in utero" as a member of the hu famil
%bﬁ harmed in acrime. Yet, on July 25.2000, the House passed on a vote of4 17-0 a bill that contained

f"child in utero" and that embodied the same basic legal principle. That bill, the Innocent Child Protection
Act. said that no state or federal authority may "carry out asentence of death on a woman while she carries achild in

utero.... child in‘utero’ means a member of the species hi .no sapiens, at any stage ofdevEIo ment, o is carrjed in
the HOEﬁ | I‘I&i Erinci[ﬂe e jedyin the Inn Child Protection Act wes obvious
MS I he Unborn Victims of Violence Act extended that

same princigle io the rest of the federal criminal code, recognizing that when a criminal attacks a woman, injuring or
killing her njuring or killing her unborn child, he has claimed ictims.

» The lInborn Victims of Violence Act has been vehemently attacked by pro-abortion groups such as NARAL. Planned
Parenthood, and the ACI.I t. | veil though this law deals with acts of violence other than abortion, the pro-abortion
lobby’s ideology apparently compels it to deny the very existence of unborn human beings in a}/area ofthe law.
Senator Dianne | einstein il>-Ca.)and Congresswoman /oe l.ofgren (D-C'a.h who weic allied with these groups, offered
"single-v ictim substitute” proposals. | liese bills would have codified the doctrine that a crime against a pregnant woman
has only a single victim, while also creating a new federal crime of "interruption to the normal course of the pregnancy."
Supporters of the | 'nhorn Victims of Violence Act strongly opposed this "single-victim" doctrine, arguing that when an
unborn child lases his or her life in acriminal attack, the parents and society mourn the death ol a separate indiv idual,
rather than viewing it simply as an additional injury to the mother. Roth houses rejected the single-victim substitute
amendments. In the Senate, the | einstein Substitute Amendment failed 49-50 (March 25.2(K-4).

< Arguments in lavor of the single-v ictim proposals were internally inconsistent and illogical, and the proposals - -
themselves been legally invalid. Supporters of the single-victim approach insisted that when a criminal

a mother and iter unborn child, there has been only a compound injury to the mother but no loss of nmy human life -
yet. the single-v ictim substitutes would have imposed a penalty tup to life in prison) commensurate with loss ol human
lite. A0, advocates ot the single-v ictim approach argued that when a criminal assailant kills a pregnant woman, the
assailant should receive double punishment: iWee lor killing the mother and then again for depriving her of her
"pregnancy” - but i(There is only Gﬁ/ictim, it is difficult to see why this would not be a duplicative criminal charge,
since legally speaking a woman who has been murdered cannot herself sutler an additional "loss." nor can the law punish
as il for two homicides if there was only a single victim

» While the Unborn Victims ol Violence Act and the single-v ictim substitutes were being considered in Congress,
sltaron Rocha - whose daughter | aci and unborn grandson Conner were murdered in California -- wrote that "adoption
ot such asingle-victim amendment would be a painful blow to those, like me. who are left alive after atwo-victim crime,
because Congress would be .aying that (‘oitncr and other innocent unborn victims like him are not really victims —
indeed, that they never really existed & all. Mm our grandson did live lie had aname, lie was loved, and his lite was
\'iolently taken from him belore lie ever saw the mil."

» Some opponents of the t nborn \ ictinis ol \ inlenie Act charged that the law would punish harm lo the unborn child
while "utterly ignoring the harm to the pregnant woman.” Others charged that the law would “separate the mother from
her Ictus." | hese objections icfleet misunderstandings or misrepresentgtions of how the law is structured. In reality, the

law allows ﬂﬁ'ﬁw rnmgnt to ?.rﬁ%a!nij&[ harm to an unborn child it the offender violntcd one ol BSenumerated
lateral laws Eﬁﬁ/ou t I Inis, the prosecutor would charge the offender tirst lor the harm to the



mother, under any of the existing federal laws dealing with crimes of violence, then a second time for the harm done to
the unborn child, under the Unborn Victims of Violence Act.

» Some opponents of the law have charged tﬁ it would allow cﬁgdﬂﬁlo be convicted without a showing of intent to

do harm. This is false. It is necessary to that a defendant had intent t criminal
harm towards somebody, //'such criminal intent towards one victim (most often, the mather) is proved, the
defendant also can be held responsible for the harm done to the unborn baby, or to any others, under the legal doctrine of
"transferred intent." As the Ilouse Judiciary Committee explained in its official report on the bill, transferred intent isa
long-established principle in the law (Under this doctrine, for example, if a man shoots at a woman with intent to kill,
and the bullet misses her. passes through awall, and kills a child who the shooter did not know was there, he can be
convicted of the homicide of the child.) As the Minnesota Supreme Court ruled in upholding the Minnesota unborn
victims law, "The possibility that a female iCidT\\ﬁﬁ of childbearing age may be pregnant is a possibility
that an assaulter may not safely exclude." y ISON.W.2d 318 (Minn. 1900)|.

« 1 Im prder to win a conviction under the law, it would be necessary for the prosecution to (IW@&E
that a member of the species homo sapiens existed and was "carried in the womb," which would be utterly

impossible until after the embryo had implanted in the wemb and 0 chemical signals that announce his or her

presence (i.e., after implantation); and (2) that a defendant acted with criminal malice

towards some victi mosmmher) and violated one of the federal laws dealing with crimes of violence; and
(©)] that the defendant’s criminal conduct he death of the child in utero. The

mere possibility or even the strong likelihood tl defenglant’s crimigal uct caused the death of achild in utero
would not suffice, because the law requires

This is a photo of Tracy Marciniak Seavors, holding the body of her son Zachariah. The photo was taken
at Zachariah's funeral. Tracy was seriously injured, and Zachariah was killed, by an assault during the
ninth month of the pregnancy. Do you think this photograph shows one victim, or two?



This i |san ultrasound

the unborn o of )—@:IS
AshI%Lzl%a her ! t It wes made n Y
t mom V%of January
Sntlzjorttdecr%e r@ V\BS estlrrraI%%o be
' Weeks of development. Later that Ashley and
January 7. 2004. |r*fﬁ§‘§ Landon were murdered. For video gﬁ% click here.
% law, the crime

SI e victim

Unborn Victims of Violence:
Remember Their Names
mmglasﬂmm

C Legislative Director

LeQfederalfaaol.com

February 5, 2004

Soe pro-ghortion leaders, like Planned Parenthocd
president Gloria Feldt, and'some United States
Senators, like Jon Kerryof Vessachusetts, believe
that there are no unbor vicis of violence.

Carol Lyons of Scoit County, Kentucky, knows better.
Her 18ear-old daughter, " Ashley, and her unbor
o Landon, edtogetheratthehardsofc
murderer on January 7.

"Nobody can tell me that there were not two
victims —I placed Landon in his mother's
arms, wrapped in a baby blanket that | had
sewn for him, just before 1 kissed my daughter
goodbye for the last time and closed the
casket,” Mrs. Lyons said.

When Ashley learmed shemas egnant last September, she was excited about becoming a
mother. Immediately, began iiting & private journal to her unbom bay. Eary on, She
wrote that she could not conSider abortion.

"You are the child | have always dreamed about," she wrote in Qctober. | know that it will be a
ong time before | meet you bt | can't wai* to hold you for the first tine. | love you more

everycay. Avays, Mony.”

OnJan 7, Ashl sdoct Ve her an uitrasound video of her bay, and she leamed he wes
a boy. Ash e{) . She couldhn't wait to show the video'to her mother, father
Bufcrd, and rotwerOms




"She said, 'Mom, come watch the ultrasound movie," Ms. L |ater related " sawthe bely's
heartbeat, | sawall of his little -al of hsittle | %rtt ed
every part of that baby to e, the whole tie thee%b/ vias jUSt

In the ultrasound. Landon wes at about 21 weeks, meaning that his Itngsvvere ust two or three
weeks 1ortof so-Galled \nablllty" the point at which, I defivered premeturely, he would
probably have sunvived long term

But only hours after the famI V|ewed the ultrasound video, Buford Lyons found his daughter in
her car; shot to death. randson Wes also dead.

The ., ’urderer hes not yet been arrested. But when the killer is apprenended, only a single
homicide charge will b2 filed

In the eyes of Kertucky law, Landon never existed,

Carol and Buford Lyons have ed to the Kentucky legislature to enact a fetal homicice Ll
so that inthe future, grieving family members in KentUcky will never again be told that a slain

unbom child ves nat a leggl Victim

"When we ﬁnd her killer. we can't prosecute him for Landon,” Caral Lyons told a state senate

committee on uel% 15. "But Lancon wes alive, She [Ashley] wrote to him Sre sang to him
Se sad, ! at V\es my favorlte |ullaby? She wes S0 excited over this child.”

owewthewdeoofhscon})elll testl on rcogrpdter d|d<I-EREardd|ckthr h
0 the Kentucky state Senate LdlcrfgyCorrm %mg X

gOn February 12, 2004, The Monte/ Williams Show, @ nationdl r\1/Otelev|%d program, will feature a
%l%dagefteaﬂg\sthh Carol Lyors and state Rep. Stan Lee, author of one of the Kentucky fetal

yeari Right to Life, the state NRLC affiliate, had been urging the
Ieg|slature to adopt f hills - but all"such hills had been blooked, in farge part
because of dbjections from the ACLU and other groups that believe a crime like et Lyors killing

Involves one V|ct|m, not two.

This however, follow L and at the urging elected proife
G Mg Fletchergg P LA ) e IR e
Senate on January 22, 3 andthel-busemJanuarySO 885.

"Aftei almost two decades of lobbying, we are now dose to getnng a IaNthat Wil allowjustlce
to be servedl for future unbom victins of homicice like F\émi goery,
executive director of the Kentucky Right to Life Assogiation, on gnope that the
hill will reach Governor Hetcher soon, and when he signs it it will take effect immediiately.”

When that happens, it means that Kentucky will join 28 other states that already ecognlze

unbom children as victims of vidlent crimes, in 15 of these states, that recognition applies
(tjhe\%fgoph%t pre-natal development, while 13 apply coverage at some def pairt in pre-natal

(I)

(For a summary of the 28 state felal homicide laws, dick here.)



Unbom victins hills are currently under consideration in at least nine states besides Kentucky.

"It's a hig ceal, and it's becoming a bigger deal," Allison Cook of the National Corference of
State Legjslatures told the Lexington Heraid-Leader(January 30).

This surge in activity grows, of the great pubdlic interest in the approaching trial of Soott
Petersongevvm |sdt%r%ed nCaP?)rnmath %nerm%“r of his wife Laa%?%rthewrgwbomsm

Conner. Sharon Rochg, t he %\r r of Conner, hes emerged as
forceful ao\/ocate for fetal homude |sIaI|on late January Gallup pol found that 57% of
Anericans are following the case closdly.

Will the Senate Act?

Somn, the US. Senate will consider —for the first time ever -- whether when a criminal injures
or kils an unbom child while corrmttn%gfederal or military crime against the mother, a'second
charge should be brought on behalf of the unbom victim

President Bush says that he thinks such crimes have two victins, and he hes repeatedly called
for action on the Chbom Mictis of Violence Act &S 1019, HR 1997), sponsoredl by Senator
Mike DeWine (R-Ohio) and Rep. Melissa Hart (R-Pa.).

In his delivered by phone to the March for Life in \Nashmgton the President said, " strong
support the Unbom Victins of Violence Act, which the House Judiciary Commttee appr oveoi
yesterday. Andl now the entire Congress should act on this bill o1 can sign it into Iaw

The House of Representatives pessed the hill in 1999 and 2001, but it hes never reached the

floor inthe Senate, due entirely to objections from pro-abortion groups, induding
NARAL the Plannedl Parenthood Fegeration of America, the ACLU, andl likeminded groups

Soon, however, Republlcan leadeers in both houses are expected to schedule votes on the hill
Sena’[ e Mejority Leacer Bl Frist (R- Tuncg hes given indications that his patience is nearly
xhausted with the back obstructionist |csr%hh|d1 a group of Senate Dematrats that
have kept te [l offthe roor for many months hstanading public statements by
Democratic Leader Tom Daschle, starting last summer, that the iSsue should be consi
"expeditiously.” (See “Senate Democrats Stall UWA™ August NRL News, page 1)

"If Democratic senators want to filibuster Leai and Conner’s Law; they will have to do s in the
open, and then tty to explain that to their constituents," one Senate Republican leackership aide

sad inearly January.

Federal Crimes

Under current federal and military law; there are no unbom victins, This gap in federal lawis

illustrated bythe fact that the three unbom chiloren killed in the 1995 hombing of the Murrah
|ding in Oxlaima Clty ear on the offidial federal it of victims, bout cthh%

Feder,
State of G<Iahoma 0secLting erry Nc ols for killing Ainber Denise Huff, an
who died with her mcther Roubim Anf, and many others inthe blast.

thus, if a pregnant woman survives being attacked on a military bese or within some ather

federal jurgdel%tlm bLt loses her tétag& |t IS treated as a battery or other lessey crime, not the,
taking of a humen life. Interstate . terronist bombers, and those who kil as part of major

QD
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offenses are subject to fedeial prosecution - but as of today, no char be brought
rugehalfoftheLnbgnV|c1|msofthgrsecnmrala 4 g= Ty (0

Under the hill, all that would change. If ar nant women is a victim of any of 68 feceral
crimes, and her unbom child is |nJured or Ieloe Ll V\ould allowthe prosecutor to b

seoond charge on behalf fthe secon VI(iI O hich fodera e
wes conmitted, thedegreeof typeofcnmnal mtentmvolved In some
cases a life sentence could be mposed but the federal ill specifically excludes the death

perelty.

Abortion Not the Issue

The hill V\ould aopl to a "cild in utero,” cefined as "a memrber of the Species homo sapiens,
any stage of cevelopment, who is carmed in the worb." \When quoting this definition, aitics of

thé il L&Ja" fal to qru]gte the "camed in the wormb” phrase, which exdludes any application of
the hill to |aboratory or prior to the point of a provably establisned pregrancy.

The hill explicitly excludes abortions for which lawful consertt has been given, or any action by a
woman that rewlts in harm to the unbom child whom she carries.

Despite the exdusuon of abornon o qam insist that it szt "reglly”" be almed aI

on 0 Life support such legislation, t
tholtljgh many Journallsts a%regam it, we call wrselvepgg%gm toegfe abort|on

fetal homicide hills because we recognlze that abortion, while a critical issUg, is

NRLC supports
not the orly prodife issue. Landon Lyons, Conner Peterson. Amber Denise Huff, and other
have been asolutely depnved of thair nﬁgllt to life through acts that were not abortions. A law

that allows true justice to be cone such innboent wictims, and that hopefully deters
such crimes in the future, |sa\/\orth\/\h|le Iaw in its oan right

The issLe dlso differs from abortion in that there are no court-Created obostadles to protecti
en from violent crimes. Indeed, federal and state courts have  ejected over a dozen

unbom children
legal challenges to state fetal homicice laws.

The only obstacles to such laws are palitical dostacles, engendered by the pro-abortion acvocacy
grwps}a\/nd their insistence that the g\i,” inevery, ar?a, mngjgt be blind'to thepremstenoe of

mermbers of the human family prior to conplete’live birth,

In the rigid iceolagical construct of these groups, crimes like the Peterson murder and the Lyons
murder have only a single victim - the pregnant woran.

jabab

One Victim, or Two?
Ths s indeed, the heart of the matter - one victim or two?

\When veteran interviewer Warren Olney of KORW-AM (a Los Angeles NPR affiliate) politely
insisted that Gloria Feldtt, president of the Planned Parenthood Federation of Anerica, squarely
answer whether the Peterson crime involvedl one victimor two, Feldt replied pomtedly that Lea

WBS the Victim"



Asked essertially the same Ion in January on a radio program in Ly | the head of
the Virginia ACLU, Kent V\Mlgﬁrgtplred Thaltab%byvres notg(r]r%rdervr -

However, the state of California disagrees, and Soott Peterson with two homicl
ét(r)rlrjzm)é’ T o D oS

One victim or two? In Arkansas in 1999, Shiwona one day short of her edrcted
deIrverydrgte vies brutally attacked b)/threerrwegtpﬁe%/jrm day paid $400 he?rf

iénd specifically to Kill her unbor
h%edst%ratoythe ground, stl,rckemhr her mouth, and, asshe% for themto

stop, kicked her again and again in the
"As they beat me, one said, "Your baly is dying tonight," Shiwona Pace said later.

Fortunately for those interested injustice, the Arkansas fetal hamicide law had gone into effect
{ust a month earlier (over the ectrons - 30 the three attackers, and the man who hired

hem, were all comcted of first- degree m.rrder

In 2001, commenting on the resistance by certain lawekers to enactment of the federal bl
Shivora. Pace obsarved that they were "really saying that nobody died that night. And that 1Sa

lie"

Public Opinion

Three national opinion palls in 2003 found trul overv\helmng public support for lans
authorizing a separate hamicide charge to be filed on behalf of a murdered unbom child

A l\/hy 2003 Newsweek poII found that 84% of Aericans believe that an offender should be
charged “for two murders instead of one,” including 56% who believe this should apply 'in all
CaseS Where a pregnant woman is rrurde ed" and another 28% "where the fetus is vidble - that

IS, isable to suvive outside the wormb." Only 9% were opposed to any charge for fetal murder,

AJuy 2003 Opinion Dynamics/Fox News pall asked, "If a violent physrcal attack cn a Pregnant
woman leads to the déath of her unbom child, do you think prosectt adle t0
charge the attacker with murder for killing the fetus?* 79% replied in the affrrmatrve indluding

69% of those who labeled themselves as “pro-choice.

In 4l three polls, only 7 to 10% supported the position that the Iawrrust Zreverview the unbom
% legal vrctrm which is the position that FPFA NARAL, and the ACLU are pressing on
ers.

Mermbers of Congress allied with these &mUpS have put forwerd a counter-proposa_, usally
referred to as the "single-victim substitlte.” sponsored by Congressaomen Zoe (O-Ca)
and Senator Dianne Féinstein (D-Ca.). Thrs legisiation would sfiarply increase |es for any
federal crime inwhich the victim happens to Be pregnant, if “interrtption” of the pregnancy
results. It would also oooify the doctrine that such crimes have only a single victim

The theory behind the proposal |ts tshe\tatrrrrgn%eg%ragt Se\vvc/)re}gn srrrffse]rs an a%?rtronal harm |fI %el
nancy,” and hi | 0posa
ncoherentprEre%n when the mother suvives, the substitute \rl.\ur)uld dlowa life Igrerrtence if an y




aftack causes a miscarmiage or even a premeture live birth - yet the sponsars insist that in that
circurmstance, there has Been ng loss @ human life, Why a life sentence, if nobody died”? On the
other hand, |fthe mother herself dies in the crine, rUNthencanshebesac tohavesuffered

an addtional injury?

And what about the cases inwhich the bely sunvives, but is bom with disabilities resulti
the crime? No matter - there istll just ore victim the mother, under the Lofgren-Fei er

[roposal.

John Kerry's Position

In letters to constituents, Senator Jon Kerry (D-MA) hes come out against, the Unbom Victims
of Violence Act fwhile saying he would support rr:reesrng sentences Tor crimes against pregnant
Wormen.

In a letter. Sharon Rocha urged him to reconsideer , writing that “adoption of sucha

single-victim propoeal would be a parnful blow to those, Irke me, Who are left to grieve after a
bwo-victim crime, because would be that Conner and other innacert vrctrrr(}sdlrke

himare not really vicims - | that r%”/errg really exrsted at al. But our g
live. He hed a nae, he wes loved, and his fife wes violently taken from him before he ever saw

the sin”
aing Kemy's support for more severe penalties, Rocha concluded, "This is a question not

=2

V of severity, but, 8 ustrce If this srnglevrctrm bl were the law in Califomia, there would
be 1o second homicice fort murder” of Conner, But there were two bodies that washed
up in San Frandsoo Bay the law shouid recognize that reality.”

Eoually conpelling wes testrmoay given an Jme 8 2003, hefore the House Judiciary
Consti utron mhttee Wisconsin, who described the brutal attack in

the ninth month of her pregnancy that krIIed her unbom son Zachariah,

She shoved the a ponerfully movi taken at Zachariah's funeral, holcing her
tabyfor the Iastlltjrarrrr'gI ICaarl)\rletoto that |nas®er|.h%et@()%i3‘?h lls the entire debate over fetal homa

legiSiation

Referring to the srnglevrctrm Substitute, Marciniak testified, "If you vote for that bill.,. you
would b saying to all of the future mothers, fathers, and gr paren s, who lose thelr tnbom
children in future federa orimes, "You didn' really lose a baby.”. ease don't tell me that my
sonvias ot a real murder victim [ you really think that nobody died that night, if you really
think there isno dead baby inthe prctargg dtehen vote for the Lofgren hII But please’rememter

Zachariah's name and face when you

\When the time comes for each US. senator, each US. representative, each state legislator to "

vote on whether the Taw will recognize unbom victins of Vidlence, let ts hope that e or she
be mindful of the pIeesofTraw Verciniak and of all ofthoeehplrar%have lost unbom loved ones,

such as Cardl and Buford LyonS, Sharon Rocha, and Sh

Let us also hope that they remember the names of those who were Slain before birth -+
Zachariah, Conner, Amber, Heaven, Landon - and cast their votes for justice.

o
_U




Definitions

A person adts “intentionally” with respect to a result described by a provision of law
defining an offense when the person’s conscious objective is to cause thet resuit; when
intentionally causing a particular result is an element of an offense, thet intent need not be the

person’son Ve,

A persnryfgis “knowingly'" with respect to conauct or to a circumstance described by a
provision of law defining an offense when the person is avare that the conaluct is of thet nature
or thet the circumstance exists; when knowledge of the existence of a particular fact is an
element of an offense, that knowledge is established |faPerson_ IS aware of a substantial _
probability of its existence, unless the person actually believes it does not exist; a personwho is
unaware of conduct ora circurmstance of which the would have been anare hed thet
person not been intoxicated acts knowingly with respect to that conduct or circumstance;

A person acts “recklessly” with respct to a result or toa circunstance described by a
provision of law defining an dffense when the person is avare of and consciously disregards a
Substarttial and unjustifiale risk that the result will occur or that the circunstance exsts, the
risk must be of such a nature and degrree thet disregard of it constitutes a grass deviation from
the standard of conduct that a reasonaldle person would obsenve in the situation; ag}m whois
unaware of arisk of which the person would have been aware hed that person not

intoxicated acts recklessly with respect to thet risk; _
acts with “criminal negligence’ with respect toa resit or to a circumstance

A person
described Dy a provision of law defining an offense when the person fails to perceive a
substantial and unjustifiable risk that the result will occur or that the circumstance exists; the
risk must be of such a nature and degree thet the failure to perceive it constitutes a gross
deviation from the standard of care thet a reesu’abllagjperm would obsene in the Situation,

“extreme indifference” Undefined and used only for second degree murder and first
Oegree assault, bath times in reference to the value of hunen life,

“serious physical injury” means. (A? Q&cal injury caused by an act performed
uncder circumstances thet create a suiostantial risk of degith; or (B? }g;\{aoal injury thet
CaUseS serious and fBrotr_acted disfigurement, protracted impairment of health, protracted loss or
impairment of the function of a body member or organ, o thet unlawfully terminates a

preg 'id'ang_erous_ instrument™ means any deadly weapon or anything that, uncer the
circumstances in which it is used attempted to be uSed or threatened lo e used, iscapable of
causing death or serious physical injury;




TO:

FROM:
DATE:
RE:

The Christian Science Committee on Publication for Alaska respectfully requests

ence Committee on Publication £or Alaska
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Beverly Smith. Christian ScienceCommittee on  Publication for Alaska

April 24.2006
SB20

An Act relating to offenses against tinhornchildren

two amendments to SB 20:

FIRST:
In the bill, on page 2 line 10, ADD n new sentence in

subsection (4) of section 11.41.150 "Murder of an unborn
child" to read:

"(4).... For purposes of this paragraph, a pregnant woman's decision to
reasonably rely on spiritual means through prayer for the healthy
development of her unborn child, in lieu of medical care, does not, of
itself, constitute conduct inanifcsting an extreme indifference to the

value of human life."



SECOND: _
in the bill, on page 3, line 19, ADD a new sentence after the semi-colon in

subsection (3) of section 11.41.280 "Assault of an unborn child in the first
degree” to read:

"(3) .. ..; for purposes of this rparagraph, a pregnant woman's decision
to reasonably rely on spiritual means through prayer for the healthy
development of her unborn child, in lieu of medical care, does not of
itself, constitute conduct manifesting an extreme indifference to the

value of human life."

EXPLANATION

The healthy development of an unborn child is a paramount concern. When
it comes to the healthy development of an unborn child, responsible and law-
abiding pregnant women should be allowed to consider every reasonable
health care method- including effective, prayer-based, spiritual healing.

Parents, prosecuting attornevs, judges or juries might consider, but not be
limited to, the following factors to determine if the use of spiritual healing is
reasonable:

a. Whether the pregnant woman exhibits clear symptoms of a condition
tmtd is life-threatening or would result in serious injury to the unborn
child;

b. The length of time during which the pregnant mother experiences the
condition;

. The likelihood that medical treatment will succeed in remedying the
pregnant woman's and her unborn child's condition including
consideration of the risks of harm or negative side effects associated
with undergoing medical treatment and the risks of harm from failure
to provide medical treatment;

d. The past experience of the pregnant woman in reiving upon medical
treatment; and,

e. The past experience of the pregnant woman in relying, upon spiritual
means through praver.

» Christian Science healing has been systematically practiced successfully
in my family as well as in other Alaskan families for well over a

century, sometimes through many generations. |f it becomes a duly of



the state is to ensure the health and well being of unborn children, the
state should impose on responsible pregnant women the means through
which health and well-being must be achieved for their unborn children.
And it is certainly not to impose medical treatment on responsible
pregnant women who based on past successful experience choose to rely
on Christian Science healing for their well being and the healthy
development of their unborn children.

 Mandating only traditional medical means ot health care unnecessarily
limits parental choice of other responsible health care methods.
Limiting health care to only a medical approach does not reflect the
current trends in health care delivery, the pluralism of society's health
care practices, or the clinical validation ot other approaches such as the

beneficial effects of spirituality on health.

 There is a long history in this country and in Alaska of accommodating
religious beliefs. Forty-five slates, including Alaska, plus the District of
Columbia, have at least one such religious accommodation in their civil
or criminal laws relating to the health and well-being of children. There is
also a religious accommodation in Alaska Statutes Section 18.15.150
relative to prenatal blood testing requirements. Similarly, there should be
religious accommodations for a pregnant woman's reasonable use of
spiritual healing through prayer for the healthy development of her
unborn child as addressed in our amendments.

* Pregnant women must have access to non-medical health care that
historically has been shown to be effective and beneficial to them anti the
development of their unborn children. Our experience and conviction is
that spiritual healing is, when wisely and responsibly practiced,
appropriate today for the healthy development of an unborn child, as
well as the health and well-being of the expectant mother.

| look forward to discussing this amendment further with you. 1have also
attached two pages of supporting documents you might find helpful.



1%re arc afew Alaska Statutes that allow accommodation based on religious belief
and/or spiritual treatment through prayer.

Sec. 18.15.150. Taking of blood sample.

Each licensed physician and in the absence of a licensed physician each licensed graduate
nurse who attends a pregnant woman lor conditions relating to the pregnancy during the
period of gestation or at delivery shall take, or have taken, a sample of the blood ofthe
woman at the time of the woman's first professional visit or within 10 days after the visit,
unless the serological test is contrary to the tenets or practice of the religious creed of
which the woman is an adherent. The blood specimen shall be submitted to an approved
|laboratory or clinic for a standard serological test of Syﬁ)hlhs. Any other person permitted
by law to attend pregnant women but not permitted by law to take blood samples shall
have a sample of blood taken by a licensed physician, or on order of a licensed physician,
and shall submit the sample to an approved laboratory or clinic for a standard serological

test for syphilis.
See. 11.51.120. Criminal nonsupport.

(@) A person commits the crime of criminal nonsupport if, being a person legally
charged with the support of a child the person knowingly fails, without lawful excusg, to

provide support for the child.

() As used in this section "support” includes necessary food. care, clothing, shelter,
medical attention, and education. There is no failure to provide medical attention to a
child if the child is provided treatment solely by spiritual means through prayer in
accordance with the tenets and practices of a recognized church or religious
denomination by an accredited practitioner of the church or denomination.

Sic. 47.1(1.085. Medical treatment by religious means.

“In a case in which the minor’s status as a child in need of aid is sought to be b ussd on
the need for medical care, the court may. upon consideration of the health of the minor
and the lacl. if it isa fact, that the minor is bemg provided treatment by spiritual means
through prayer in accordance with the tenets and practices of a recognized church or
religious denomination by an accredited practitioner of the church or denomination,
dismiss the proceedings and thereby close the matter. Iliis may be done, in the interests
of justice and religious freedom, on the court’s own motion or upon the application of a
parly to the proceedings, at any stage of the proceedings alter information Is given to the
court under AS 47.10.020(a)."2

Cite as: Alaska Slat, j 47.10.085 (2004).



Testimony of healing us a result of spiritual treatment from a Christian Science

Practitioner

This appeared in the Christian Science Sentinel. May 1 2006

MONIZES

In 2005, m%/ wife and I discovered that
we would have our .second child, Hut
unlike our first pregnancy, which was
normal and without incident, we Imuul
that this time things would not he so
.month. _
_|-alvin the pregnancy, my wile ex-
perienced bleeding, which doctors pie
it ted would likely end in a misc.it riage.
I'ne doctors diagnosed the condition as
wije that required stuct lied rest.
We contacted a t'.hiisti.m Scence

iy M MUMITT > ?5

EATUICES MOVIES BOOKS MUSIC TV SENTINEL WAT
PORTS .NEWS OF HEALING

practitioner for help. Uvei lime, with
much piayer alliiniingthat thesouiceand
care lor all life and creation are with God
alone, the situation improved. The doc-
tors saw progress, and allonved my wife to
move around and go loi walks. Hvenhi-
allv.thchlet-dingstnppcd.and the placenta
moved upward to its normal position con-
trary to the doctors’ predictions.

Then, toward the end ol the preg-
nancy, we learned that the Ictus wes in
the wrong position and the umbhilic.il
cord wes wrapped aiouud his neck. This
orognosis,along with the tear ol pu ma

lure separation ot the placenta, led to (In-

decision that a | iaesareao section would
have to he performed lot the baby's
safety. My wile opposed this, and in dis-
i ussing the situation, we decided that we
would pul otn Itlist m God to see it re
solved. Working closely with the practi-
tioner, we sawthat step hy step, each prnh
lem wes resolved- to the ama/ement ol
the doctor.  first, the hahv turned ovct
(list mtime to his right poMtiun. Second,
the umbilical coiJ uuwound and was also
in its projvr position.

Ilining the final weeks ol the pteg
naiuy, my wdr hegan to l.-el more

LETTERS PARENTING

relaxed about a normal hitill. The dm
tors seemed to go along with this, and
when the time came, my wile gave birth
normally tu a healthy hahv hoy. There
were no side ellccls or difficulties result-
ing horn the pregnancy at all e are
graL.i.il lo the doctors who worked with
Us. and especially to the piaclitioiier,
who prayed for Us through this whole
experience.

<liristian Science shows that We can
rely on <iod’ laws to adjust any Situa-
tion, tcgaulless ol mu position, expeti
ence, histoiv. 0L undeistaiuiiiig hit on
wile and me, this ntcideot was a demon
slialioo ol Maiy Maker [-ticl's statement
"l inth has on cniisc ioiisness <t eiim.
hove has no sense ol halted, Lilehas in>
r.irliiciship with death. Inilh. Iite, ami
oveare a law ol annihilation to even
tiling unlike themselves, licianxr tins
declare nothing except tmd" iSi/rriu
Imil Health, B 4
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STATE OF ALASKA
2005 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):
Title

children"

Sponsor Senator Dyson

Requester State Affairs, Judiciary

Expenditures/Revenues

FISCAL NOTE

"An act relating to offenses against unborn

Fiscal Note Number.
CSSB 20(STA)
3/16/05

Bill Version
(S) Publish Date:

Dept Affected Corrections

Note’ Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Typc-Do not abbreviate)
TOTAL

0.0
00
00
00
00
00
00
00

Estimate of any current year (FY2005) cost:
Mark this box (X) if funding for this bill is included in the Governor's FY 200G budget proposal:

POSITIONS
Full-time
Part-time
temporary

ANALYSIS:

(Attach a separate pacjc it necessary)

FY 2006

0.0

0.0
0.0

00
00
00
00
00
00
0.0

@]

0.0
0.0
0.0
00
00
00
00
00

00

FY 2007

0.0

0.0
0.0

00
00
00
00
00
00
0.0

o

RDU Institutional Facilities
Component Institution Director's Office
Component No. 524
(Thousands of Dollars)
FY 2003 FY 2009 FY 2010
0.0 0.0 0.0
0.0 00 00
00 0.0 00
0.0 00 00
00 00 00
00 00 00
00 00 0.0
00 00 00
0.0 0.0 0.0
0.0 0.0 0.0
0.0 0.0 0.0
(Thousands cf Dollars)
00 00 00
00 00 00
00 00 00
00 0.0 00
00 00 00
0.0 00 00
0.0 0.0 0.0

0 0 0
0 6 a
U (o]

0.0
00
00
00
00
00
00
00

FY 2011

0.0
0.0
0.0

0.0
00
00
00
00
00
0.0

Due to the extremely small nhumber of criminal casus that may be impacted by the proposed chanties in the
bill, passage of this legislation is not expected to have a significant fiscal impact on the Department of

Corrections

Prepared by

Division Administrative Sorvicc-s

Approved by
Agency

NV ;oM

Department of Corrections

Sharleen Grilfm, Acting Director

Phone 465-4041

Portia C K Parker, Deputy Commissioner

Date/Time 3/1/05 10 65 AM

Date 3/1/2005

Page tel 1

COMMITTEE COPY



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2005 LEGISLATIVE SESSION Bill Version: CSSB 20/STA1

(S) Publish Date: 3/16/05

Revision Dale/Time (I\bte [deTedlm) Dept. Affected: Administration

Title An act relaing to offenses 'RDU Legal and Advocacy Services
against unborn children. Component Public Defender Agency

Sponsor Sen. Dyson
Requester Senate State Affairs Component No. 1631

Expenditures/Revenues (Thousands of Dollars)
Note: Amount:; do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011

. . . « . .

Personal Servces
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES |

CHANGE IN REVENUES ( ) [ !
FUND SOURCE (Thousands of Dollars)

1002 Federal F:eceipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify lype--Do not abbreviate)
TOTAL

Estimate of ar y current year (FY2005) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:

POSITIONS
Full-time
Part-time
Tomporary

ANALYSIS: (Attacha scpamtu paw ihwcoss.ny)
This bill will have a fiscal impact on the operations of the Agency, but it is impossible lo determine with any accuracy

what that impact will be, Creating numerous felony offenses for death or harm done to an unborn child, mostly &t the
felony level, will increaso the caseload and workload of the Agency Making it a felony to knowingly cause serious
physical Injury to an unborn child that is subsequently born alive would certainly have a fiscal impact if it indudes
children born after inadequate prenatal care It is impossible however to predict With any accuracy how many hew
cases this legislation would generate if enacted therefore an indeterminate f-scal note is suhmitti i

Phono (JQ713.M-M 16

Prepared by Linda K. Wilson, Deputy Director
Dnie/Tirno 3,1/H>i bn AM

Division Public Defender Agemyy
Approved by Wiko Tilbbes, Deputy Cunmmédssioner Date 3/U2005
Agency Department of Administration
(q.'( wVD) P.up- 1nl 1

COMMITTEE COPY



FISCAL NOTE

Fiscal Note Number: 1

2005 LEGISLATIVE SESSION Bill Version: CSSB 20(STA)
(S) Publish Date: 3/16/05

STATE OF ALASKA

Revision Date/Time (Note if correction): Dept. Affected: Public Safety
Title An Act relating to offenses against unborn 'RDU Alaska State Troopers
children Component AST Detachments

Sponsor Senator Dyson
Requester Senate State Affairs Component No. 2325

Expenditures/Revenues (Thousands of Dollars)

Nole: Amounts do not include inflation unless otherwise noted belov,.

OPERATING EXPENDITURES FY 200G FY 2007 FY 2008 FY 2009 FY 2010
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) |

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost:
Mark this box (X) if funding for this bill is included in the Governor's FY 200C budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Atl.icti a icpura/o p.i"e itrtucvu:.;iiy)
Passage of this bill will have no fiscal impact on the Department of Public Solely

FY 2011

0.0

0.0

Provisions of this bill create new sections irt AS 11 for the murder of an unborn child, manslaughter ol an
unborn child, criminally negligent homicide of art unborn child, and assault ol ari unborn child in lhu lirst
and second degree. Il also creates a definition for "unborn child", and outlines penalties lor convictions of

these offenses.

Prepared by Lieutenant Todd Sharp Phone t<0i‘-2t>9-4537?
Division Alaska Slate Troopers Onto/Tuiiu 2'2tI'Q5 112U AM
Approved by: Commissioner William Tandnskn Date 2/211/2005
Agency Department of Public Safety

||«n,.-t| “Vi. 14(V||| P.nje | of 1
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Senator ;i72i) Dyson

SPONSOR STATEMENT
SB 20— “an Act relating to offenses against unborn children.

In recent years, several high-profile eases from across the nation have highlighted the need for
laws protecting unbom victims of criminal violence. Perhaps, most notably, the tragic deaths of
Laci and Conner Peterson have focused much-needed attention on this critical I¥ important issue.
Currently, thirty states provide some degree of protection for unborn victims of violence. Many
legal challenges have been brought against state unborn victims laws, based on Roe and other
constitutional arguments, hut state and federal courts have rejected all such challenges.

Recently, a publicized case in Michigan hes the citizens of the state closely evaluating Michigan
laws and the related ethical implications. A 16 year old. who was entitled to gel a legal abortion,
had her boyfriend heal her stomach with a miniature baseball bat over the course of three weeks
until she miscarried the baby. A similar scenario is playing out in the State of Texas.

SB 20 amends the Alaska Criminal Code to afford protection lo an unbom child at a level that is
reasonably equivalent to protection afforded to live bom persons in comparable circumstances.
Nothing in this law shall ap_inly to legal abortion or lo ustal and customary medical practice
related to pregnancy . This hill also defines “unhorn child” within the criminal statutes.

In 2004, the U.S. Congress passed the Unbomn Victims of Violence Act, and President Bush
subsequently signed the hill into law. This federal law recognizes that when a person attacks a
pregnant woman, and injures or kills her unborn child, the attacker has harmed two victims. It is
narrowly drafted in that it only ﬁ%;():l;es when death or injury of an unborn child is the result of a
federal crime. The federal act docs not supersede stale unhorn victim laws, nor does it impose
such a stale law on a stale, like Alaska, that has not yet acted.

Pregnant women who have been harmed by violence, and their families, know that there are two
victims -- the mother and the unborn child - and that both victims should be 8rotected by law.
Pregnant women are already protected by Alaska Criminal Code. SB 20 affords similar

protection lo unborn victims.
I"pillul 11%, 1
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Sectional Analysis SB 20 iMiuM-isos

Section I: A new section:
1141150 Defines Miinter of an unborn child Ihat contains the elements of criminal

code applicable lo 1'irst anil Secoinl Degree murder. Murder of an unbom child is

established &s an unclassified felony.
» 11.41100 Defines Manslaughter of an unborn child and establishes ii as a Class A

felony.
11.41 7o Idefines ¢ ‘riminally negligent homicide of an unborn child and establishes i

aSa(iass s felony.
o 114118 Exem cPtS the applicability of this Section to legal abortion and medical
treat mem related lo pregnancy.

Section 2 A new section:
o 11.41.2X0 Defines Assault of an unborn child in the first degree aiul establishes ii as a

Class A felony.
o |1-11.2X2 Defines \ssauli o1 an unborn child in tlie second degree and defines it asa

( lass Bfelon
o 11412X0 Exe (Jots the applicability of ibis Section lo legal abortion and medical

treatment related to pregnancy.

Section 5: Amends AS 11.X1.250(a) to include “Murder ol an unborn child" in the list of
other serious crimes that arc considered unciassitica rm PUIPOSES o1 SENtencing.

Section 4: Amends AS 11 X1.250(b) to include "Murderol an unbom child" mthe list o other
serious unclassified crimes that isexempted limn being classified in the section that dcimes

them.

Section 5: Defines "unborn child” to mean a member of the species Iloino sapiens, a any stage ol
development, who is carried in the womb.

Section 6: Amends 12.55.055(b) to include "Minder ol an unborn chdd" in the list ol other
unclassified crimes for purposes ol setting a guideline lor luies,

Section 7: Vimemls 12.55.125(a) lo include “Murder of an unbom child” as defined in
AS 1141.1s0ia)( | ) with minder in the first degree lor pm poses ol determining the
imprisonment guideline for sentencing

Section S Amends 12.55.125(b) to include "Muulei ol an unborn child" as defined in
AS 114115 al(? (It W|th murder m the sect > degree lot pmpt>ses 14 determining il
imprisonment guideline loi sentencing.



Definitions

A person acts "intentionally" with respect to a resuit described by a provision of law
defining an offense when the [person's conscious objective is to cause that result;
|ntent|9nall)( CSBJISI a particular resut is an element of an offense, that intent need nat be the
person’'son IVE; _ _

A persalw acts "knowingly" with respect to conduct or to a circumstance described by a
provision of law defining an offense when the person is awere thet the conduct is of thet rature
or that the circumstance exists; when knowledge of the existence of a particular fact isan
element of an offense, that knowledge is estalished if a person is aware of a substantial _
probahility of its existence, unless the person actually believes it does not exist; a person who is
unaware of conduct or acircumstance of which the person would have been aware hed that
person nat been intoxicated acts knowingly with respect to that conauct or circumstance;

A person acts "recklessly’" with respect toa resuit or to acircumstance descried by a
provision of law defining an dffense when the person is awere of and consciously disregards a
Substantial and unjustifidle risk that the result will occur or thet the circumstance exists,; the
risk must be of such a nature and degree thet disregard of it constitutes a grass deviation from:
the standard of conaluct thet a reasonable person would ooserve in the situation; a%mwho IS
unavere of a risk of which the person would have been aware had that person nat
intoxicated acts recklessly with respect to that risk; _

~ A person acts with "criminal negligence™ with respect to a result or to a circumstance
described by a provision of law defining an offense when the person fails to perceive a
substantial and unjustifiable risk thet the result will occur or thet the circumstance exists; the
risk must be of such a nature and det%ete thet the failure to perceive it constitutes ag{oss
deviation from the standard of care thet a reesonabllsg[?erw would observe in the situation.

“extreme indlifference”  Undefined and used only for second degree murder and first
Oegree assauit, both times in reference to the value of hunen life.

"serious physical injury” means. (A? Qacal injury caused by an act performed
under circumstances thet credte a suostantial risk of degth; or (Hf) t];()et;‘s(smal injury thet
caUses serious and fBrotr_acted disfigurement, protracted impairment of hedlth, protracted loss or
impairment of the function of a body member or organ, or thet unlawfully terminates a

p-r ; '%I'ungcroiis_ instrument™ means any deadly weapon or anything that, under the
circumstances it. which it is used, attenmpted o be uSed, or threatenéd to e used, is capable of
causing death ot serious physical injury;
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 2
2(1(15 LEGISLATIVE SESSION Bill Version' CSSB 22(FIN)
(' S) Publish Dale: 5/03/05
Ravsion Date/Time (Nde if caredtion):  Rev 4/2 //05 12:30p Dept Aflected. Health & Social Services
Title ADDING BIRTH CENTERS TO FACILITIES RDU Health Care Services

PAID BY MEDICAID
Comoonent Medicaid Services

Sponsor DAVIS

Requester Component No. 2077
Expenditures/Revenues (Thousands of Dollars)

Nole- Amounts do not include inflation unless otherwise noted below

OPERATING EXPENDITURES FY 200G FY 2007 FY 2008 FY 2009 FY 2010
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0, 0.0 0.0 0.0 0.0

[capital EXPENDITURES

[change IN REVENUES (0)

FUND SOURCE (Thousands of Dollars i
1002 Federal Receipts

1003 GF Match

1004 GF

1037 GF/Menta! Health

Other(Specify Type-do not abbreviate)
OtherfSpecify Type-do not abbreviate)

TOTAL 00 00 0.0 0.0 0.0

Estimate of any current year (FY2005) cost-

FY 2011

0.0

Mark this box (X) if funding for this bill is included in the Governor's FY 200C budget proposal: L
POSITIONS :
IIOI nO I

1T f !____
P el |

“LYSIS: i Aaratpr-c N <8l)

.'v cis a{treat deal of uncertainty in calculating the cost ditfcrcutial between birth center .uui
iv>Sj>itil bittlis. There are potential savinys aiul costs, but with the laryc number ol variables
involved. we cannot determine the net auioitnl. | herelbre, the fiscal note is for zero dollnis.

I he number ol'Medieaitl eligible women who miyhi choose a birihint* center instead of a
hospital is unknown. In Alaska, about 2% ol'all births occur in a birthiny center compared to
less than 1'G nationally. |he rate ol'Medieaid deliveries in binhiny centers would probably be
lower than the statewide .ate s;nee birthiny centers do not provide adequate care lot hiyh-n.sk
preynancies. Medicaid babies are generally the most at-risk because oftheir citciunstanccs. An
independent studs found that the facility cost fora birthiny ccntet delivers is about 22'0 less

than a hospital. The eost savinys for |(id biriiis is approximately $}(!,(CO.0Q.

(Continued oji paye 2)
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iia serious complication resulted in the mother'sor baly's transfer to a hospital, there would e
. The hirthing center would still

additional costs which would reduce and possibly offset any savings g \
ke paid it's facility fee and the hospital would be'paid a facility fee'as well. Additionally, if
emergency transport wes required, those costs would have to be factored in. In contrast, a hospital

birth %vitﬁyseriwspocorrplicaiions would not incur the birthing center fee or the transport fee.

There is a question whether birthing centers are an allowable federal Medicaid service. |f birthin
centers do not qualify for Medicaid reimbursement, the cost would be all GF. I they do qualify,

regular matching raté would apply.
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Senator Bettye Davis

Senate Bill 22

"An Act adding birthing centers to the list
of health facilities eligible for payment of
medical assistance for needy persons.”

Sponsor Statement

Currently in Alaska, Medicaid does not cover licensed birthing center
facility fees, often forcing pregnant women to choose a hospital birth
where costs to the state are significantly greater than those at a
birthing center. The average cost from four hospitals in Anchorage,
Fairbanks and Juneau ofa "natural" birth is $S3,667.00. This figure does
notinclude epidural anesthesia or the use ofpitocin to enhance the
strength of labor, internal fetal monitoring and forceps or vacuum
assisted deliveries. A cesarean section on average would cost an
additional $4,385.75. The facility fees for three birthing centers in

Alaska averages $1,400.00.

If birthing center facility fees were to be reimbursed by Medicaid or
Denali KidCare, the option of a birth center birth could be made
available to even more women. It's a logical step towards saving the
state money and allowing families on the Denali KidCare program to
choose theirpreferred location to give birth. | urge you to support the

passage of this legislation
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Memorandum
To: Member, House Finance Committee
From: Senator Bettye Davis
Date: May S. 2005
RE: Senate Bill 22

The following figures illustrate the state's Iik?}]y cost savings by passing SB 22. maki ngebirth
center facility fees a qualified expense under Medicaid. Based on testimony from the Department
of Health #cSocial Services, these numbers assume the federal government will refuse to
participate, requiring the state to pay the facility lee from state funds. Although this docs not take
Into account the raising of Midwives’ fees, the state still saves money.

Birth Center Costs:

Facility Citv Cost of care Facility Fee  Newborn Care  Grand Total
1he Midwives BC ~ Anchorage  $3665 $1200 $300 $5255
Geneva Woods BC ~ Anchorauc  $4225 $1500 $610 $6335
éé Family lloalth & Fairbanks ~ $4220 $1600 $615 $6435
Juneau Familv BC  Juneau S$4200 S1S00 $818 5exams $6818
Mat-Su Midwifcrv ~ Wasilla $4251 $1800 $517 $6568
Woman's Way Soldotna  $3-100 $1250 $650 $5300
Midwifcrv
Frontier Midwilerv ~ Soldotna ~ $3650 $1200 $580 $5430

"Cost ofcare" includes prenatal, po.xiparlum, anil birth charges. It excludes labs. "Newborn Care" includes immediate
care at delivery and four newborn exarms, except where noted.


http://ww

MD/OB Costs:

Citv MD/OB Cost Notes

Anchorage  $5100

Anchorage ~ $4600 Includes postpartum
Anchorage  $4358

Wasilla $3700 Includes postpartum
Wasilla S3655 7-9 prenatal visits

Soldotna $3082

Soldonia $2040 Includes labs and ultrasound

Homer $2940

Except where noted, "MD/OB costs" include 10 prenatal visits, but do not include labs, postpartum matermal care, or
immediate (at delivery) newborn caie.

Hospital Costs: _ _
City Cost of | day stav  Routine Nursery Care Epidural
Anchoraee  $4000 $2000
Anchorage  $3932 $575 per night
Fairbanks $3200 $900-51S00 $3200
Juneau $3200 gsl%)rox)
Soldotna S5000-S7000 $1800-52500

These numbers understate hospital birth costs by excluding charges such as oral or topical pain
medications, episiotomy, perineal repair, teial monitoring, or hospital materials charges ﬁ.g.:
gloves, ?auze, sterile bedclothes, etc), Birthing centers either do nut perform or do not charge

Separately for these.
Grand Totals and cost to the state:

City Hospital Hospital Bcenter BCenter
Hospital Hospital Medicaid Medicaid Medicaid Medicaid
Grand Grand (GF only) (GF only) (GF only) (GF only)
Totals (low)  Totals (high) low high low high

Anchorage $9,365 $10,175 $4.683 S5.088 $3,228 $3,918

Fairbanks $8,585 $9,500 $4,293 $4.750 $4,018

Juneau S8.285 $9,200 $4,143 $4,600 $4,309

Wasilla S$9.017 S$10,000 $4,509 $5,000 $4,184

Soldotna $10.240 $13.082 S5.120 $6,541 $3,275 $3,315

Chart assumes a 25T epidural i.ite in hospitals. National average is 40f< for small hospitals, 6b'.i lor large.
Where epidural cost is not available for acity, the Anchorage late was used
Where any other cost was unavailable for agiven city, the statewide median was used

Chart assumes the federal government pays 50f> ot all hospital charges

Chart assumes the federal government pays 50@ of all birtheenicr charges exce, t the facility tec, 11 which the federal
government may not paiticipate. | his chart therefore assumes birtlicenter facility fees aie 100.: OF

Special Note:
Since the original hearing on this bill:

‘As amended by the Senate Finance CS, the bill now has a provision that only allows the stite to
implement the program if the federal government authorizes coverage under a new amended slate
plan for items covered under Medicaid. | he department of | lcaltli & Social Services is charged



with submitting an amended plan in order to receive an answer from CMS (Centers for Medicare
& Medicaid) on this issue. If they deny the request, we will have two possible methodologies in
order to accomplish the desired result of covering the facility fees for Birthing Centers.

The Legislature can authorize HSS to fund it entirely through GF. Wc might also raise the rates
paid to midwives who use Birthing Centers to reflect the cost of that use.

The following information has been gathered and presented in this form for your information and
use on that issue:

Senator Murkowski has received correspondence from constituents who are interested in
the passa?e of SB 22. She has received the following information from the Congressional
Liaison Office of Department of Health and Human Services Centers for Medicare and
Medicaid Services (CMS), which she is sending to the constituents:

Medicaid docs not provide reimbursement of stand-alone birthing centers. They are not
a 1905 recognized provider. Medicaid does reimburse nurse-midwives. However, the
state can authorize a higher reimbursement to midwives who can then split their fee with
their facility. Payment must be recognized to be on behalfofthe recognized provider -

the midwife.
Nurse mid-wife sendees are recognized under section 1905(a)(17) ofthe SSA.

In general, states determine provider reimbursement rates but they must meet the payment
requirements of section J902(a)(30(A) which requires that payments are consistent with

efficiency, economy, and quality of cure.

While CMS wouldn't match payments above a provider's actual costs, we would recognize the
costs to the nurse midwife of providing services in a birthing center, which might include the
administrative, and other reasonable, costs associated with practicing in these centers, thus the

higher reimbursement rate.

If the Centers for Medicare and Medicaid Services feel this would be appropriate, | would like lo
sec the department look into this possibility if both CMS and the Legislature do noact in a

positive manner.
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~ Patricia W, Stone
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C ost-E ffectiveness Analysis:

B irth Centervs.HospitalCare

Increasingly nursing will need to prove the cosl
efTectiv -ness of alternative models of care. A cost-effcc-
tivencss analysis, using a decision unalysis format, cam-
pared a birthing center to a hospital for low-risk deliv-
eries. Results indicate that a birth center is a cost-efTec-
live model of nursing care.

There is increasing emphasis-
and interest in the economic eval-
uation of health care. There is a
great deal of confusion about the.
labels (cost-effectivencss analysis
or cost-benefit analysis) und some-
tirnes the methodologies used to
evaluate programs or treatment
alternatives from an economic per-
spective. In the past, many of those
economic studies have been con-
ducted by cconr lists or medical
researchers: ho- .ver. e studios
need to be conducted kynurses to

measu impact of care provid-
ed Wﬁ}ﬁnmmas (1993) indi-

PATRICIA w. STONC. MS. UN..CS. u .
Doctoral Student and P.mmrch Aaaistani.
University ot Rochester. Rochester. NY.

PATRICIA HINTON WALKEK. PhD. RN.
PAAN. i« Visiting Professor, Kutu ll.nmnh
Conwimmly Health Chair, Francis Payne
Bolton School of Nursing. Ca»w Weslorn
Re.vtrvu University. Cleveland. Oil.

» cales-that nurses with advanced
practice preparation (such as mid-
wives, nurse; practitioners, and
clinical.specialists) must continue
to demonstrate the capability to
provide high-quality, cost-effuctive
care. She further states that,
"Nurses are powerful resources for
health care reform. But the full
impact of their capabilities has yet
to be realized.. (p. 311). Studies
evaluating alternative approaches
lo care provided by advanced
practice nurses (APN's) such as
-nurse practitioners (NPsfand certi-
fied nurve midwives (CNMs) art)
critical for the advancement of the
nursing profession. "The remain-
ing questions in any assessment of
NPs’ and CNMs' current and
potential contributions lo alleviat-
ing pressing health problems, of
course, is cost effectiveness"
(Safriet, 1992, p. -134).

What is r.ost-cffectivencss
analysis? How docs this differ
from cost-benefit analysis? What
are the methodologies used to

NUHr.INC. ECONOMICS/Uootnmhtir Octoeof 1993Mo/ IXNo. S

evaluate the economic effective-
ness of a particular program or
choice for care? In cost-effective-
ness analysis, according to
Drummond. Stoddart. and
Torrance (1987), both the costs and
the consequences of specific
health programs or treatments are
examined. Weimer and Vining
(1992) identify two ways to mea-
sure cosl effectiveness: "The first
method is to choose a given levei
of expenditures (say S10 million)
and find the policy alternative that
will provido the greutest benefits,..
The second method is to specify’ a
given lovol of benefit (however
defined) and then to choose the
policy alternative that achieves the
benefit at the lowest cost" (p. 197).
Cost-benefit analysis, on the other
hand, Is a technique used to sys-
tematically estimate the efficiency
affects of policies, usually with
everything reduced to dollars,
According to Weimor and Vining
(1992), "Ms appropriatonuss 3 a
decision rule depends on whether
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efficiency is the only relevant
value and the extont to which
important impacts con be mone-
tized" (p. 239). To summarize, the
distinction between cost effective-
ness and cost benefit is subtle, but
important. Sox. Dlatt, Higgins, and
Marton (1988) state that. "Cost-
benofit analysis provides a means
for deciding if a program is worth
undertaking at all. Cost-offoctive-
noss analysis is a method for com-
paring several strategies whose
benefits can bo measured in the
samu units. Costs are usually mea-
sured in units of currency and
benefits are measured in clinical
measures such as quality out-
comes" (p. 329).

Cost-effectiveness analysis is
Lhe form of economic evaluation
presented in this article and the
particular methodological ap-
proach usod is decision analysis,
There is moro than one method
used to measure ryrt effectiveness.
Two common methodological
approaches to estimate potential
cust savings have previously been
highlighted in the literature: MD-
replacament and relative-cost
ratios to derive a dollar amount of
snving from hypothetical replace-
ment of physicians by NI's have
been computed (McGrath, 19JG;
Poirier-Elliott, 1984: Touger &
Butts, 1990); and Nichols (1992)
used a more sophisticated method-
ology. estimating actual costs of
inefficient use -of primaiy carc-
NPs.

Further research that examines
the cost-effective analysis of a mix
of APNs and MDs in various types
of practice settings, in types of
newly emerging health care deliv-
ery systems (such as birthing cen-
ters), and with specific patient
populations (such as low-risk
mothers) is needed. Thu purpose

of this article is to presept a cost-
¢ ff'}cfiv(.nme analyii* of I birthing

300
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Figure 1.
The Decision ldentified

Transfer

Birth center

No transfer

Hospital

cunter versus hospitalization for
maternity rare of low-risk mothers.

Alternative Childbirth Facility

Freestanding community birth
centers are a relatively new phe-
nomenon. A birth center is a diag-
nostic, ivd treatment center orga-
nized to provide care to low-risk
mothers during pregnnncy, labor,
and delivery, and who require a
stay of loss than 24 hours after
birth. Currently CNMs are the
dominant providers of intrapartum
enro at birth CENtErS (Declercq,
1993). Many resourchers have
found CNMs to provide safe prena-
tal and intrapartum care to the
low-risk pregnant women (drown
& Grimes. 1993; iluhler. Click. &

Ambulance
©
Cur
Decision
node
Chance
i node

Shops, 1988; Lewvy, Wilkinson, &
Marino, 1971: MacVicar ot al.,
1993, Mayes cl al., 1987; Office of
mTechnology Assessment. 1988;
Scupholmc, Dejoseph, Strobino, &
Paine, 1992; Thompson. 1986). At
a birth center, the CNM, with
physician back-up if needed, pro-
vides care to low-risk women dur-
ing pregnuncy and stays with her
during labor from the time of
admission to the birth center
through the immediate postpartum
period. The philosophy of a birth
center is to view childbirth as a
natural process with an emphasis
on preventive care.

Increasingly women are chous-
ing less interventive approaches to
childbirth (tnfonim, 1991). In 1989

NUHSING ECONOMICVhootnrbtmOctotmf 199%1Vol. 13:No. 5
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in the United States, 14,273
infants were bom in freestanding
birth center (Declcrcq, 1993).
Responding to growing interest in
finding innovative ways to provide
guality health care that is cost
effective, and to this increased
market for less interventive child-
birth, many health corporations
are considering opening a commu-
nity birth centor. Administrative
reasons for opening an alternative
childbirth facility include provid-
ing economical and safe health
care during pregnancy, birth, labor,
and childbirth for the mother; the
same quality of care for the baby;
and also, well woman care.
However, there is opposition
in many arenas to birthing centers
as an alternative to hospital care,
and thcr - ore policy questions to
be answered. In one community,
after a birth center's opening, the
local insurance providers raised
objections to the birth center as an
alternative strategy to low-risk
childbirth. The insurer's argument
was that the birth center was u
duplication of services already
providod in the hospital, therefore,
increasing costs without providing
economical benefits. Another area
of uncertainty was that if women
needed to be transferred out of the
birth center to the hospital for any
reaeon, ihero would be no increase
in Lists because of using increased
resoukces.
a method for analyzing the
cost-effectiveness issues related to
these problem;;, tho authors used
decision analysis to answer tho
following questions;
Is the birth center a cost effec-
tive choice for delivering a
baby7

 Below what percentage of
transfers to the hospital is
optimal to make the birth mu-
ter an economical choice with
tha current charges?

FRX NO. :21523d682S

e What costs would need to bo
accrued by admitting a woman
to the birth center and then
needing to transfer her to the
hospital to make tho birth cen-
tor an uneconomical choice?

Decision Analysis

Clinicians and policymakers
need a general approach to deci-
sion making when the outcomo is
uncertain, and there is a need to
formulate a policy that has appli-
cability into the futura. Decision
analysis is a quantitative approach
that was first developed by Raiffia
at the Harvard Business School
(1968). Decision analysis has been
used successfully in medicine to
reduce uncertainty in clinical
management (Cantor, Clover, &
Thompson 1994; Elstein 1989;
Tuaker fc Kassiror. 1S07). In nurs-
ing, the usefulness of decision
analyses to assess complex patient
problems has also been demon-
strated (Lanza & Bantly. 1991;
Panniers & Walker. 1994), As u tool
;0 assess cost effectiveness of alter-
native strategics of care, decision
analysis lias been proven to be au
abjective approach for the eco-
nomic evaluation of alternative
health care programs (Bentgsson,
Bergqvist, fendteg, Lindgrcn &
Persson, 1989; Drummond et al.,
g(l;; Fireman. Jones, McClalchcy,

rinsc. 1909).

When using decision analysis,
the analyst must create a decision
tree which includes the following
steps: (a) formulating tho decision
problem or questions (identified
previously), (b) identifying the
decision alternatives, (c) identify
mg the possible clinical outcomes
of each of the decision alternatives
and representing the events lead
ing to these outcomes with a series
of chance nodes and decision
nodes, Id1l measuring the out-
comes, and (e) assignin'! probabili-

*imcna cr-exf'mi-*,», . rVmh«f IWi/Wif, 13/M, 5
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ties and calculating the expected
value of each docision alternative.

A decision tree format (using
SMLTREE computer software) was
used to model this cost-effcctive-
ncs3 analysis of a birth centor ver-
sus hospital care. SMLTREE has
the advantage of being developed
specifically for clinical decision
analysis. By us'ng computerized
decision analysis, a complex ceci-
sion tree more reflective of reality
was constructed. In analyzing the
decision tree, die computer easily
and accurately calculates the aver-
age cost effectiveness of the com-
peting strategic. The purpose of
this analysis was to answer ques-
tions recording the cost and quali-
ty outcomes of labor and delivery
care in birth centers compared to
hospitals, when care is provided
by aCNM in both settings.

The Decision Tree

Identifying the decision alter-
natives may be done by develop-
ing a decision tree. A decision tree
is a chronological schematic
method for representing all of the
logical events to be considered in
tho analysis. For example. Figure |
depicts Lhe beginning st~""!ure of
the decision tree. Tho square node
denotes the decision to admit a
womm. to a freestanding birth cen-
ter or a hospital for a low-risk
delivery. Tho decision maker then
determines the "chance events"
that might occur after the decision
is made. A chance event is any
phenomenon that has a probability
of occurring. For example, if a
woman is admitted to a birth cen-
ter, she mny stay in tho birth center
for tiie entire labor, delivery, and
postpartum period or she ma
need to be transferred. Figure
diagrams the branches uf the deci-
sion tree that represent the impot-
taut chance events to be consid-
ered for the woman who in not
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transferred from the birth center.

Subtrees are an identical order
of chance events that mny occur in
more than one place of the deci-
sion treo. For example. Figure 3
illustrates the subtree that is
attached to a transfer from a birth
center either by ambulance or car.
This same subtree is found when a
woman is directly admitted into
tho hospital. However, the quan-
tification of the events will be dif-
ferent depending on the location
of the subtree.

The associated costs and mea-
surement of quality will he differ-
ent when the woman is admitted
directly into the hospital or trans-
ferred from the birth center.

Measuring Cost Outcomes

Co3ts of different alternatives
for delivery of h all into
two categories: are the
costs directly related to the care
(such cs cost of intewentiwﬁ@

f providors), and

(such as fixed equipment
Costs and cost of education of clin-
ician). Field research, in the form
of intorviows. was conducted to
collec data on the costs of tho
alternatives. Interviews w.ih finan-
cial managers of the obstetric
iepurtment and the birth confer
provided data on .patient i barges.
Interviews with local ambulance
companies were also conducted to
obtain an average billing charge for
services. Charges billed, at the
health corporation, reflect a 4 year
projection of average direct costs
per patient with fixed costs amor-
tized. Table 1 lists the direct cost
data pertinent tc this analysis.
Published averages of charges for
maternity carc services confirm the
accuracy of thuse numbers
(Conzalcs, 1903; Health Insurance
Association of American, 1991).
The Certificate nf Need (1991)
determined the fixed costs of the
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_ Table 1 _ _
The Major Costs Associated with Low-Risk Delivery
At a Birth Center and a Hospital
Birth Center Hospital

Hotel costs S1,962 $2,791
(vaginal delivery)
Hotel costs NA $4,916
(cesaroaa delivery)
CNM fee prenatal care $700 $700
CNM fee vaginal delivery $224 5224
and postpartum care
MO fee cesarean delivery NA $1,365
Ambulance $100 NA
Ambulanco $250 NA

(advanced life support)

Table 2.

The Birth Center Rosearch Compared to the Low-Risk

Number o' subjects

% ol births managed by CNMs

Number nf births at

Total number of transfers

Serious labor and delivery

complications

Cesarean sections

Minor complications treated

Hospital Research

Hirth Center Study
11.014
78.7%

birth center 10.343 (3/.5%)

1.809 (1K.n%)

1,076110%)
353 (3.4% were transferred)

455 (4.4%)

5.167 (49%)

NUHMNG CCCNUMICVbirpttrinhitr Octobor

Hospital
Compivrixon

2.256
78
NA
NA

272(12%)

214 (9.5%)

495121%)

+905IV0l 1w o s
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The Chance Events that Occur if aWoman Delivers at a Birth Center

birth center to be relatively mini-
mal with the cost of the moveable
equipment needed to open the
birth center totalling only Sill. 125
and the annual building lease
biting $42.000.

In is anal.ydis—usts are.

dctincd as the economic impact of
charges to the insurer and/or
patient. It is important to note that
charges do not necessarily reflect
costs in many situations (Finkler,
1982). However, since the birth
center and hospital in this stydy.
fljrtl~own5cThy itie snmtT)teal(hjfjijrj
iarrjmlalTonTif:; pr«tydp.uilJ.y~imm:
tlonetQt an assumption was made
tlialUiii hospital policy and proce-
dures. as well as intervention and
hilling practices for all cases

would be similar.

One advantage of using deci-
sion analysis is tho ability to per-
form "sonsitivitv analysis" on a
specific variablo. A sensitivity
analysis is a method for testing tho
validity of the conclusion over a
range of probabilities or costs.
With the use of diagnosis-related
groupings (DKCJs). only nne charge
can be generated for the diagnosis
of normal labor and delivery.
Therefore, although cases may
start in the birth center and arc
then transferted to the hospital,
the charge billed is die same for a
case that began at the hospital. The
costs of possible transfers have
been added into the 4-year projec-
tions of costs and ate reflected in

NUHSING CCONOMICS/G«:plemti«r-Octot)i?r 1996/AVol. 13/No. 5

Chance node U Utility

Terminal node

“Unto! costs" cr facility charges cf
the birth center. A sensitivity anal-
ysis jit tho hotel costs of the birth
center will examine how critical
this charge is to the nverull conclu-
sion ofthe analysis.

Measuring Quality Outcomes

To identify the logical out-
comes to consider in this analysis
a literature review was conducted.
Much of tho research or. modern
freestanding b.rth centers had
been primarily descriptive '.Biro &
Lurnlcy. 1991. Fakins, 19(19;
Paxsnn & Franklin. 1974; Kuiiike,
19H2), The most comprehensive
investigation, tho National Birth
Center Study, compiled statistics
on essentially tho entire popula-
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A Subtree of Events that Occur Once a Low-Risk Woman Is Admitted into a Hospital

tion of birth center births from
tjab to 1987 (Kooks ot al.. 19(19:
Rooks, WiMtiiBrby & Ernst. 1992a.
1992b. 1992c).Using (lie same
data collection instnmiont. aretro-
spective comparison study collect-
ed data on low-risk.hQspilal,births
(Fullerton \ Severino. 1992).
These investigations provided dnta
on the probabilities of chance
events occurring and the possible
outcomes of each strategy wore
obtained. Important statistics, sim-
ilarities, as well as differences of
the outcomes of care between birth
centers and hospitals are listed in
Table 2.

30h

Following the standard found
in the literature for reporting com*
plications, in this cost-effective
analysis, maternal and infant cli.ii-
cal (quality) outcomes have been
grouped according to serioushess
of complications. Serious delivery
complications uro defined as
maternal and infant outcomes that
would be best managed in the hos-
pital (Fullerton & Severino, 1992).
Although the research revealed
that hospitals have a slightly high-
er serious complication rate than
birth centers (p=,10 and pa.12
respectively), to meet the assump-
tion that the birth center is an

ativu to the hospital for the
low-risk population, the
same probability (p--.10) was used
Tar both strategies. Oucauso of the
severity of sorious delivery com-
plications, an assumption was
made ir this- analysis that all suri
ouc complications occurring in a
birth center would need to be
transferred to tho hospital by an
advanced life support ambulance.
Cost effectiveness may be
expressed as the cost incurred perv.
unit of outcome achieved. In
health car®, output may be defined
as utility, additional years of life,
or additional casca of newly \]

NUHSING £CONOMICS/Soptembof Oetocuf 1906A'0/. 73/ »
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detected disease (Sox ol al., 1988),
When using docision analysis for
clinical management, utility may
be a measure of tho patient's pref-
erence or satisfaction with out-
come When using decision analy-
sis as a tool for policy analysis, the
utility must roiled the appropri-
ateness of care for the aggregate
population. The utilities in thi3
analysis considerou the appropri-
ateness of tho place of birth with
regard to the clinical outcome. For
xntnple, as can ho seen in Table 3,
the highest utility is assigned to
the birth center when the outcome
Ls without complications or minor
complications.

If the situation arises where a
woman needs to he .transferred
from the birth center, the utility is
less than using tho hospital as tho
original birth sito option. Tho
exception is in the case of surious
complications where it would he
most appropriate for the woman to
hovo been originally admitted to
the hospital, or at least transferred
to tiro hospital from the birth cen-
ter prior to delivery. Consequently,
the outcomes with serious compli-
cations have the highest utility
when the woman was directly

FAX NO. :2152348029

admitted to the hospital and the
lowest utility if the woman was not
transferred from the birth center.
All available literature sources
agree that mnternal mortality is
very low for low-risk births
(Lilford. Van Coeverden Do Grool,
Moore, < Bingham, 1990; Miller,
1988; Pe.titti, 1985; Sachs ot al.,
1988). Maternal mortality is so rare
that no maternal deaths were
reported in cither the hospital or
birth center samples. Therefore,
the probability of maternal mortal-
ity was estimated from the relative
risk of mortality associated with
cesarean soctions (p=.00QG) and
vaginal deliveries (p-.00Ql) in
hospitals controlling for women,
with pre-existing medical disor-
ders (Lilford et al., 1990).
Available data also suggest a
very favorable infant mortality rate
of 1.3/1,000 births for infants in the
birth canter population. Other
nmuits have calculated infant mor-
tality of uncomplicated prognan-
cios in hospitals to bu between 1.9
to 3.1 (f.den, Seifert. Winogar, *
Speltacy, 1087; Fullerton &
Scverino, 1992: Kappel. liuuser. A
Plucek, 1908; t.evcno. Cunning-
ham. A Nelson, 193G. Since one of

NUrtSING CCONOMICSk'Uwptiimbcf*Ocivlinf lees/Vo/. W/Vo. 5

Mar. 03 2005 06:58PM

the underlying assumptions was
that both alternatives in this analy-
sis would serve the same popula-
tion and therefore involve similar
risks of death, the birth center
infant mortality rate was used to
calculatn the probability of mortali-
ty for serious delivery complica-
tions in both approaches (p”,00I3).
The argument that birth centers
will increase the risk of infant mor-
tality is not substantiated by the
evidcnco and therufore was not
included in this analysis.

T.Je Cost-Efi'ccliveness of the
Birth Confer

The results of this analysis
suggest that a birth center is a cost-
effective strategy for labor and
delivery of low-risk women. The
average cost cf adelivery at the
birth center is less, S3.385 com-
pared to the average cost of labor
and delivery at tho hospital which
is $4,673. The effectiveness or
appropriateness of setting for the
average low-risk birth was greater
in the birth center than at tho hos-
pital (0.92492 and 0.79507 respec-
tively). On averitKC-llut.Jh«;jiiUl
was | 8 % mmiL-CAponusivjliiuLa
less appropriate m odol of care for
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