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1 Page 4, line 27:

2 Delete:

3 “30 days notice before”

4 Insert:

5 Notice within 30 days of

6

7 Page 4 , line 28:

8 Delete:

9 “ m ay be  satisfied”
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assistance recipient who has received care or services for the injury or illness provided 
or paid lbr by the medical assistance program shall maintain any lump sum settlement 
or judgment paid in connection with the action or claim in a trust account or deposit 
the proceeds into the registry of thc court until any lien perfected by thc department 
under AS 47.05.075 is satisfied or, if a lien has not been filed under AS 47.05.075, 60 
days from the attorney's receipt of the proceeds.

(e) An attorney who fails to comply with this section is not entitled to the pro 
rata reduction under AS 47.05.070(c). If thc attorney has already received payment for 
tiie attorney's services through the pro rata reduction as provided in AS 47.05.070(c), 
the attorney is civilly liable to the department for the amount of that payment.

(I) If a medical assistance recipient is handling the action or claim on a pro se 
basis, thc provisions of this section apply as if the medical assistance recipient were an 
attorney representing the medical assistance recipient.

Sec. 47.(15.073. Judgment, award, or settlement of a medical assistance 
lien, (a) An action or claim brought by a medical assistance recipient or an attorney 
who represents thc medical assistance recipient against a third party or insurer may not 
be compromised cr discharged without the express written consei t of the attorney 
general.

(b) A judgment, award, or settlement that requires or results in thc 
compromise of a lien under AS 47.05.075 may not be entered into or granted by a 
court without the express written consent of thc attorney general.

(c) A medical assistance recipient may not maintain any rights lo payment as a 
result of a judgment, award, or settlement of an action or claim for which another 
person may be legally obligated to pay without lirst making full repayment to the 
department lbr costs of past medical assistance services provided to or paid for by the 
medical assistance recipient that relate to that action or claim.

(d) A medical assistance recipient may not place any payment as a result of a 
judgment, award, or settlement of an action or claim for which another person was 
legalh obligated lo pay because of injury or illness into any trust for the purpose of 
maintaining public assistance or medical assistance eligibility without first

(I) making-Ml* repayment to the department for costs of past medical
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assistance services provided to the medical assistance recipient related to that action or 
claim; and

(c) The department's recovery andcr a subrogation right, assignment, or 
enforcement of-a lien shall oc applied lo thc entire payment made in satisfaction of 
judgment, award, or settlement.

(1) The doctrine of equitable subrogation, the equitable made whole doctrine, 
oi' the common fund doctrine may not be applied to defeat, reduce, limit, or prorate 
any recovery by the department based upon its subrogation rights, assignment, or lien, 
or the medical assistance recipient's obligation of repayment.

(g) The attorney general may only discharge or give written consent related lo 
a medical assistance lien under AS 47.05.075 if the discharge or consent complies 
with federal law.

(h) Notwithstanding (a) - (g) of this section, a third-party payor shall have no 
further liability if it settles or compromises a dispute in good faith and without 
knowledge that the individual is a recipient of medical assistance.

Sec. 47.05.074. Conflict with federal requirements. If any provision of this 
chapter related to subrogation, assignment, or lien conflicts with federal law 
concerning the Medicaid program or receipt of federal money to finance the medical 
assistance program, the provision does not apply to the extent of the conflict.

* See. 4. AS 47.05.075(d) is amended lo read:
(il) A perfected lien under this section has priority over all oilier liens except 

tax liens and a lien perfected for attorney fees and costs [IMMEDIATELY AFTER

(food stamps), and 47.27 (AlasF't temporary assistance program) shall be remitted to 
the Department of Revenue under AS 37.10.030(a). except for overiniviiieiils

(2) obtaining the express written consent of the attorney general.

A LIEN PERFECTED HY A HOSPITAL, NURSE. OR PHYSICIAN UNDER 
AS 34.35.450 - 34.35.480].

Sec. 5. AS 47.05.080(a) is amended to read:
(a) Benefit overpayments collected by the department in administering 

programs under AS 47.07 (medical assistance), AS 47.25.120 - 47.25.300 (genera! 
relief), AS 47.25.430 - 47.25.615 (adult public assistance), AS 47,25.975 - 47.25.990
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SENATE CS FOR CS FOR HOUSE BILL NO. 426(FIN)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FOURTH LEGISLATURE - SECOND SESSION 

15 V T I IE  S EN A TE FIN AN CE C O M M ITTEE

S p o n s o r ( s ) :  R E P R E S E N T A T I V E S  C O G I 1 I L L ,  G a r d n e r

P r o o ?

24-LS1602\P

A BILL 

FOR AN ACT ENTITLED 

"All Act relating to cooperation ol' insurers' with the Department ol' Health and Social 

Services; relating to subrogation, assignment, and lien rights and notices for medical 

assistance claims; relating to recovery of medical assistance overpayments; relating to 

asset transfers and income diversion by medical assistance applicants; relating to assets 

and Medicare enrollment as they affect medical assistance coverage; relating to home 

and community-based services; relating to medical assistance applications for persons 

under 21 years of age; requiring a report by the Department of Health and Social 

Services; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF TIIE STATE OF ALASKA:

* Section 1. AS 21.09 is amended by adding a new section to read:
Sec. 21.09.240. Cooperation ith the Department of Health and Social 

Services. An insurer, including a pharmacy benefits manager, with respect to medical

-1- St'S CSIIIJ 42f»(FlN)
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assistance programs under AS 47.07, shall cooperate with the. Department of Health 
and Social Services to

( 1 ) provide, with respect to an individual who is eligible for or is 
provided medical assistance under AS 47.07, on the request of the department, 
information to determine during what period the individual or the individual's spouse 
or dependents may be or may have been covered by the insurer and the nature of the 
coverage that is or was provided by the insurer, including the name and address of the 
insurer and the identifying number of the health care insurance plan;

(2 ) accept thc department’s right of recovery and the assignment to the 
department of any right of an individual or other entity to payment from the party for 
an item or service for which payment has been made under AS 47.07;

(3) respond to any inquiry by the department regarding a claim for 
payment for any health care item or service that is submitted not later than three years 
after the date of the provision of the health care item or service; and

(4) agree not to deny a claim submitted by the department solely on the 
basis of the dale of submission of the claim, the type or format of the claim form, or a 
failure to present proper documentation at the point-of-sale that is the basis of the 
claim if

(A) the claim is submitted by the department within the three- 
year period beginning on the date on which the item or service was furnished; 
and

(B) any action by the department to enforce its rights with 
respect to the claim is commenced within six years after the department's 
submission of the claim.

:i: See. 2. AS 47.05.070(b) is amended to read;
lb) When 1 IP] thc department provides or pays for medical assistance for 

iniurv or illness under this title, the department is suhroeaicd to not more than the f t  
part of an insurance payment or other recovery hv the recipient that is for 
medical expenses provided hv the department. [THE RIGHTS OF THE 
RECIPIENT OF THAT MEDICAL ASSISTANCE FOR ANV CLAIM ARISING 
FROM THE INJURY OR ILLNESS AND TO THE PROCEEDS OF AN

S  C S I I I t  4 2 6 ( I T N )
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INSURANCE POLICY COVERING THE INJURY OR ILLNESS TO THE 
EXTENT OF THE VALUE OF THE MEDICAL ASSISTANCE PROVIDED. A 
RECIPIENT OF MEDICAL ASSISTANCE OR THE RECIPIENT'S ATTORNEY 
MUST NOTIFY THE DEPARTMENT IN WRITING OF ANY ACTION OR 
CLAIM AGAINST A THIRD-PARTY PAYOR JF MEDICAL ASSISTANCE WAS 
PROVIDED BY THE DEPARTMENT TO TREAT AN INJURY OR ILLNESS FOR 
WHICH THE THIRD PARTY MAY BE LIABLE.] Notwithstanding the assertion of 
any action or claim by the recipient of medical assistance, the department may bring 
an action in the superior court against an alleged third-party payor to recover an 
amount subrogated to the department for medical assistance provided on behalf of a 
recipient.

Sec. 3. AS 47.05 is amended by adding new sections to read:
Sec. 47.05.071. Duty of a medical assistance recipient, (a) A medical

assistance recipient shall cooperate with and assist the department in identifying and
providing information concerning third parties who may be liable to pay for care and
services received by the recipient under the medical assistance program, 

f  (b ) f t - ro  ad ioal
(b) As a condition of medical assistance eligibility, a person who applies for

medical assistance shall, at thc time of application,
(1) assign to the department the applicant's rights naymcnt for care 

and services from any third party to the extent the department has paid medical 
assistance for care and services;

(2 ) cooperate with and assist the department in identifying and 
providing information concerning third parties who may be liable to pay for care and
services received bv the recipient under the medical assistance program: andf (3) -assUn to  itv<. 4<zp«*irnwit‘.. J, . ,u (3) dgree to make application for all other available third-party
resources that may be used to provide or pay for the cost of care or services received 
by the medical assistance recipient or that may be used lo finance reimbursement to 
the state for the cost of care or services received by the medical assistance recipient; a 
medical assistance recipient is under no duty to file a civil or other action for the 
purpose of reimbursing the state for the cost of care or services.

Sec. 47.05.072. Duty of attorney for medical assistance recipient, (a) An

24-LS1602\P
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attorney representing a medical assistance recipient shall notify the attorney general's 
office.

(b) The notice to the attorney general's office required under (a) of this section 
includes submission of the following:

( 1 ) identification of the medical assistance recipient's name, last 
known address, and telephone number, and the dale of the injury or illness giving rise 
to the action or claim;

(2) copies of thc pleadings and other papers related to the action or
claim;

(3) the identification of each potentially liable third party, including 
that party's name, last known address, and telephone number;

(4) the idenlificatioi. of any insurance policy potentially responsive to 
the action or claim; and

(5 ) a description of thc facts and circumstances supporting the action
or claim.

(c) An attorney who represents a medical assistance recipient shall give the
fVoau. b*. eattbfwfcd;]attorney general's office notice within 30 days of any judgment,Miward, or settlement.^ 

in an action or claim by the medical assistance recipient to recover damages for an 
injury or illness that has resulted in thc department's providing or paying for medical

f (d i)  f o r  p ^ r n o n V ••• (e J - ftn  u U o f o ; \e . . .J
L (di If a medical assistance recipient is handling thojction or claim on a pro se 

basis, the provisions of this section apply as if thc medical assistance recipient were an 
attorney representing the medical assistance recipient.
r . , Sec. 47.05.073. Judgment, award, or settlement of a medical assistance -a c t io n  o r  c-l<3irri... (b) f) \o4<Hlcf)QylX, <g ...Jlien, (a i A medical assistance recipient miry nor maintain any rights to payment lor
medical costs as a result of a judement, award, or settlement of an action or claim for

TfuiQ
which another person may be legally obligated to pay without lirst making repaymentA
to the department for costs ot past medical assistance services provided to or paid for 
by the medical assistance recipient that relate to that action or claim.

(b) A medical assistance recipient may not place any payment as a result of a 
judgment, award, or settlement of an action or claim for which another person was

d

I

i

SCS CSIIK 426(FIN| -4*
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legally obligated to pay because of injury or illness into any trust for the purpose of 
-.maintaining public assistance or medical assistance eligibility without first^making 

repayment to the department for costs of past medical assistance services provided to
, r(2 ) o f c ^ n i o e c f t t . . Jthe medical assistance recipient related to that action or claim. _L (6)"TW  r<2.coU<z/u... (f)HVi<. d o d n r * . ot.. J

(c) The attorney' general m.TAmly dischargeVa medical assistance lien underT o rc .o n S a n T J ' T o r  a W t  U c ' d T t s )  t i o o s a r f j
AS 47.05.075 if the discharge^complies with federal law.

(d) Notwithstanding (a) - (c) of this section, a third-party payor shall have no 
further liability if il settles or compromises a dispute in good faith and without 
knowledge that the individual is a recipient of medical assistance.

Sec. 47.05.074. Conflict with federal requirements. If any provision of this 
chapter related to subrogation, assignment, or lien conflicts with federal law 
concerning the Medicaid program or receipt of federal money to finance the medical 
assistance program, the provision does not apply to the extent of the conflict.

* Sec. 4. AS 47.05.075(d) is amended to read:
(d) A perfected lien under this section has priority over all other liens except

^ 3

tax liens and a lien perfected for attorney fees and costs [IMMEDIATELY AFTER 
A LIEN PERFECTED BY A HOSPITAL. NURSE, OR PHYSICIAN UNDER 
AS 34.35.450 - 34.35.480].

* Sec. 5. AS 47.05.080(a) is amended lo read:
(a) Benefit overpayments collected by the department in administering 

programs under AS 47.07 (medical assistance). AS 47.25.120 - 47.25.300 (general 
relief), AS 47.25.430 - 47.25.615 (adult public assistance), AS 47.25.975 - 47.25.990 
(food stamps), and 47.27 (Alaska temporary assistance program) shall be remitted to 
the Department of Revenue under AS 37.10.050(a). except for overpayments 
recovered under AS 47.07 that cover the value of services paid from federal 
sources.

* Sec. 6. AS 47.07.020(f) is amended to read:
(f) A person may not be denied eligibility for medical assistance under this 

chapter on the basis of a diversion of income or transfer of assets, whether by 
assignment or after receipt of thc income, into a Medicaid-qualifying trust or annuity 
that, according to a determination made by thc department.

o- S C S  C S I1 U  476(1 IN)
Hew Tcoct U m in lS n o d  I DELETED TEXT BRACKETED}



(I) lias provisions that require that the state will receive all of the trus
or annuity assets remaining at the death of the individual, subject to a maximum 
amount that equals thc total medical assistance paid on behalf of the individual; and

trust and 42 U.S.C. 139(>nfc)(1)fF) and 42 U.S.C.1396n(e)(I) for an annuity.
Sec. 7. AS 47.07.020 is amended by adding new subsections to read:

(j) A person may not apply for medical assistance coverage on behalf of a 
child under IS years of age who is not emancipated unless the person is the parent or 
legal guardian of the child or, if the parent or legal guardian can be contacted and 
consents to the application and the person is

who is in ihe custody of the department.
(k) A child who is unemancipatcd may apply for medical assistance coverage 

on the child's own behalf if the parent or legal guardian of the child consents lo thc 
application, The department may waive consent under this section if the child 
expresses a reasonable fear of the child's parent or legal guardian or the department 
has been unable to contact the parent or legal guardian after the department has made 
reasonable efforts to do so. If a waiver of consent is granted, the department shall 
document the reason for thc waiver in the child's medical assistance record.

(/) Notwithstanding thc eligibility provisions under (a) and (b) of this section, 
a person may not receive medical assistance under this section unless thc person first 
enrolls in the Medicare program under 42 U.S.C. 1395 to the extent that the person is 
eligible lo receive benefits and services under the program.

(m) Except as provided in (g) of this section, thc department shall impose a 
penally period of ineligibility for the transfer of an asset for less than fair market value 
hy an applicant or an applicant's spouse consistent with 42 U.S.C. 1396p(c)( 1).

(n) Except as provided under 42 U.S.C. J396p(f) and 42 U.S.C. 13961)-1, the 
department shall include as an asset for eligibility purposes the value of an applicant's 
home if thc equity value in the home exceeds $500,000 at the time the application is

(2) otherwise meets thc requirements of 42 U.S.C. 1396p(d)(4) for a

(1 ) an adult caretaker relative who lives with thc child and who is 
exercising care and control of the child; or

(2) an employee of the department who is applying on behalf of a child
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completed. Nothing in this subsection prohibits an applicant from reducing the equity 
value in the applicant's home by selling the home or by taking out a loan that affects 
the equity.

See. S. AS 47.07 is amended by adding a new section lo read:
Sec. 47.07.045. Home and community-based services, (a) Thc department 

may provide home and community-based services under a waiver in accordance with 
42 U.S.C. 1396 - 1396p (Title XIX. Social Security Act), this chapter, and regulations 
adopted under this chapter, if the department has received approval from the federal 
government and the department has appropriations allocated for the purpose. To 
supplement the standards in (b) of this section, the department shall establish in 
regulation additional standards lor eligibility and payment for the services.

(b) Before the department may terminate payment for services provided unc'sr
(a) of this section,

(1) the recipient must have had an annual assessment to determine 
whether the recipient continues to meet the standards under (a) of this section;

(2 ) the annual assessment must have been reviewed by an independent 
qualified health care professional under contract with the department; for purposes of 
this paragraph, "independent qualified health care professional" means,

(A) for a waiver based on mental retardation or developmental 
disability, a person who is qualified under 42 CFR 483.430 as a mental 
retardation professional;

(B) for other allowable waivers, a registered nurse licensed 
under AS 08.68 who is qualified to assess children with complex medical 
conditions, older Alaskans, and adults with physical disabilities for medical 
assistance waivers; and

(3) the annual assessment must find that the recipient's condition has 
materially improved since the previous assessment; for purposes ot this paragraph, 
"materially improved" means that a recipient who has previously qualified for a 
waiver for

(A) a child with complex medical conditions, no longer needs 
technical assistance for a life-threatening condition, and is expected to be

-7- SCS CSlIlt 426(I'IN)
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placed in a skilled nursing facility for less than 30 days each year:
(B) mental retardation or developmental disability, no longer 

needs the level of care provided by an intermediate care facility for the 
mentally retarded cither because the qualifying diagnosis has changed or the 
recipient is able to demonstrate the ability to function in a home setting without 
the need for wai ver services; or

(C) an older Alaskan or adult with a physical disability, no | 
longer has a functional limitation or cognitive impairment that would result in 
the need for nursing home placement, and is able to demonstrate the ability to 
function in a home setting without the need for waiver services.

* Sec. 9. AS 47.05.070(e) is repealed.
* Sec. 10. The uncodified law of the State of Alaska is amended by adding a new section to 

read:
APPLICABILITY. Sections 2 - 4 of this Act apply to a cause of action related to a 

iubrogalion, assignment, or lien by the Department of Health and Social Services that accrues 
in or after the effective dale of this Act.
* See. 11. The uncodilied law of the Stale of Alaska is amended by adding a new section to 

cad:
REPORT. The Department of Health and Social Services shall prepare a report and 

diver the report lo thc legislature not later than the first day of the First Regular Session of 
ie Twenty-Fifth Alaska State Legislature. The report must include recommendations for 
tatuiory, regulatory, and systematic changes that will

( 1 ) assist the department in reducing medical assistance expenditures for 
jrvices received in mental health treatment facilities located in the state and outside the state, 
icluding community mental health facilities, residential psychiatric treatment centers, and 
distance abuse treatment facilities:

(2 ) enhance and clarify parental financial responsibility for children receiving 
Tviecs provided by mental health treatment facilities located in the state and outside thc 
ate. including community mental health facilities, residential psychiatric treatment centers, 
id substance abuse treatment facilities: and

(3) maximize all third-party resources available to pay fot the cost of services

24-LS1602VP
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provided by mental health treatment facilities located in thc state and outside the slate, 
including community mental health facilities, residential psychiatric treatment centers, and 
substance abuse treatment facilities, before a provider seeks reimbursement under AS 47.07.

* Sec. 12. The uncodified law of the State of Alaska is amended by adding a new section lo 
read:

TRANSITION: REGULATIONS FOR HOME AND COMMUNITY-BASED 
SERVICES. To the extent that regulations on home and community-based services that are in 
effect on the effective date of sec. S of this Act are not inconsistent with the language and 
purposes of sec. 8 of this Act. those regulations remain in effect as valid regulations 
implementing sec. S of this Act.

* Sec. 13. The uncodified law of the Slate of Alaska is amended by adding a new section to 
read:

STATE PLAN, (a) The Department of Health and Social Services shall immediately 
tpply for federal approval of a revised slate plan to implement the changes lo the medical 
jssistancc program made under secs, 1 - 7 and 9 of this Act.

(b) Thc commissioner of health and social services shall notify the revisor of statutes 
)f the date of the federal approval of the revised state plan submitted under (a) of this section.
* Si c. 14. Sections 8, 12, and 13 of this Act lake effect immediately under AS 01.10.070(c).
* See. 15. Section I of this Aci lakes effect July 1, 2007.
* Sec. 16. Except as provided in secs. 14 and 15 of this Act, this Act takes effect July 1. 

1006, or on the dale of notification under sec. 13 of this Act ol federal approval ol a revised 
late plan for medical assistance coverage incorporating the changes made by secs. 1 - 7 and 9 
f this Act. whichever is later.

-9-
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SCS CS HB 426 MEDICAL ASSISTANCE/INS COOPERATION 5/02/2006 version SCS CSHB 426(H ES) HB04026E
Fiscal Note Sum m ary by Section
___________________________________________________________ FY2007 FY2008 FY2009 FY2010 FY2011 FY2012_______________________ Assum ptions

Dollars in thousands % Federal 57.58% 53.22% 50.44% 50.00% 50.00% 50.00% Federal % is Title XIX SFY average FMAP.

Total All Effective date of bill is July 1, 2006. Savings begin
Total 
Federal 
GF Match

($2,575.9)
($1,501.6)
($1,074.2)

($10,924.9)
($5,826.2)
($5,098.7)

($11,009.9)
($5,555.1)
($5,454.8)

($11,009.9)
($5,504.9)
($5,505.0)

($11,009.9)
($5,504.9)
($5,505.0)

($11,009.9)
($5,504.9)
($5,505.0)

FY07 Q4 waiting for new regulations and approved 
SPA, plus normal lag in billing delays except for Law 
RSA.

Sections 1-4, 9-10.
Subrogation of medical 
assistance overpayments

Total 
Federal 
GF Match

($59.7)
(S48.8)
($10.9)

($809.7)
($437.1)
($372.7)

(S809.7)
($409.3)
($400.5)

($809.7)
($404.8)
($404.9)

($809.7)
($404.8)
($404.9)

($809.7)
($404.8)
($404.9)

amt projected in 2005=$1,000.0; recoveries 
increase=$1,000.0. HCS admin costs for Dept Law 
RSA=$190.3 @  50%  FMAP.

Section 5. #  cases garnish PFD=12; avg amt collected=$850.
Garnish Permanent Fund 
Dividend

Total 
Federal 
G c Match

($2.6)
($1.5)
($1.1)

($10.2)
($5.4)
($4.8)

($10.2)
($5.1)
($5.1)

($10.2)
($5.1)
($5.1)

($10.2)
($5.1)
($5.1)

($10.2)
($5.1)
($5.1)

Section 6. cost avoidance: not budgeted so no fiscal impact
Medicaid-qualifying annuities and 
transfer of assets

Total
Federal

$0.0
$0.0

$0 0 
$0.0

$0.0
$ 0 0

$0.0
$0.0

$0.0
$0.0

$0.0
$0.0

GF Match $0.0 $0.0 $0.0 SO.O SO.O $0.0

Section 7, subsection ( j - k ) .

Parent or legal guardian must 
submit the application for a 
person under age 18

Total 
Federal 
GF Match

($52.5)
($32.6)
($19.9)

($223.7)
($122.7)
($101.0)

($223.7)
($113.4)
($110.3)

($223.7)
($111.9)
($111.8)

($223.7)
($111.9)
($111.8)

($223.7)
($111.9)
($111.8)

#  self-enrolled < age 19=3800; 1% ineligible w/ 
parent's income=38; 1% parents refuse=38; avg 
annual cost per enrollee=$4,400, DPA admin 1.5 FTE 
= $110.6 @ 5 0 %  FMAP.

Section 7, subsection ( ! ) .
Must enroll in Medicare if eligible Total 

Federal 
GF Match

($2,378.0)
($1,370.9)
($1,007.1)

($9,466.3)
($5,040.2)
($4,426.1)

($9,466.3)
($4,775.1)
($4,691.2)

($9,466.3)
($4,733.1)
($4,733.2)

($9,466.3)
($4,733.1)
($4,733.2)

($9,466.3)
($4,733.1)
($4,733.2)

est. 15.7% age 65+ eligible but not enrolled in 
Medicare=1800; avg annual cost avoided perenrollee 
=$6,500; est wt avg mo premium for buy-in=$100. 
DPA admin 1 FTE= $73.7 @  50%  FMAP.

Section 7, subsection ( m ) .

Penally period for transfer of 
assets at less than fair market 
value (DRA 2006)

Total 
Federal 
GF Match

($20.6)
($11.9)

($8.7)

($165.0)
($87.8)
($77.2)

($250.0 '
($126.1/
($123.9)

($250.0)
($125.0)
($125.0)

($250.0)
($125.0)
($125.0)

($250.0)
($125.0)
($125.0)

#  penalties in past 6 mos=6; avg months penalized: 5; 
avg annual cost per OA waiver enrollee=$50,000; 
ramp up savings over 3 years

Section 7, subsection (11) . #  LTC recipients with S500K home=0; est # enrollees=

Homes exceeding S500K are 
resource for Medicaid eligibility

Total 
Federal 
GF Match

($52.5)
($36.0)
($ 2 6 5 )

($250.0)
($133.1)
($ 1 1 7 0 )

($250.0)
($126.1)
($123.9)

($250.0)
($125.0)
(S125.0)

($250.0)
($125.0)
($125.0)

($ 2 5 0 0 )
($125.0)
($125.0)

5; avg annual cost per OA waiver enrollee=$50,000

Section 8 cost avoidance: not budgeted so no fiscal impact
Terminating waiver services if 
"materially improved"

Total 
Federal 
GF Match

$ 0 0
$0.0
$0.0

$0.0
50.0
50.0

$0 0 
$0.0  
$ 0 0

$ 0 0
50.0
50.0

$0.0
$0.0
$0.0

SO.O
$ 0 0
$0.0

Section 11 DBH admin costs for report=$0 if BTKH Project Mgr is
Report on RPTC changes 
recommended by DHSS

Total
Federal

$0.0
SO.O

SO.O
$0.0

$0.0
SO.O

50.0
50.0

SO.O 
$0 0

$0.0
$0.0

funded in SFY07 budget

GF Match $ 0 0 SO.O $0.0 $0.0 $0.0 SO.O
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i IB 426 Medical Assistance Eligibility 
Sponsor Statement

In times when federal dollars are diminishing, the legislature will have to review policies for 
providing for thc public health. To better provide medical assistance to the truly needy, some 
eligibility requirements need to be changed.

As the department has put it, we are trying to address the “low hanging apples” that drain 
millions of dollars a year from a program that is growing in astounding increments.

HB 426 puts best practices to use by increasing third-party reimbursement, reducing Medicaid 
abuse and fraud, setting home equity limits, and implementing new federal requirements on the 
State for asset transfers and treating annuities like a Miller’s Trust.

This bill also requires a person applying for medical assistance for a minor to be that person’s 
parent or legal guardian, unless the parent or legal guardian is a minor. If a child is in state 
custody, an employee of the department can apply for coverage. The I1SS committee substitute 
provides a waiver for unemaneipated children who express fear of a parent or guardian, or whose 
parent or legal guardian cannot be located after a reasonable effort to do so by the department.

Currently, the unm rricd father’s income and resources are not considered in determining the 
eligibility of a pregnant woman for Medieaid. While the new CS eliminates income guidelines 
for unmarried fathers, we are exploring other ways to make the unmarried father financially 
responsible for the medical costs of a child.

1113 426 legislation repeals a statute that allowed the department lo waive subrogation rights to 
third party reimbursements in eases ol'undue hardship. The department will now be required to 
pursue all third party reimbursements.

Section S of the bill addresses a lawsuit filed against the state, which would require the State to 
determine the medical condition of a client on a Medicaid Waiver had “materially improved” 
before removing the client from the waiver. I IB 426 adds that requirement to Alaska Statute.

Lastly, this bill directs the department to report back to the legislature no later than the first day 
of the Twenty-fifth Legislature on ways to reduce medical assistance expenditures for services 
received in mental health treatment facilities including community mental health facilities, 
residential psychiatric treatment centers, and substance abuse treatment., enhancing parental 
financial responsibilities and maximizing third-party resources available. Under current law a 
child could be placed in residential treatment and qualify for medical assistance alter being out 
of the family home for thirty days, even though one or both parents have medical insurance.



A L A S K A  S T A T E  H O U S E  O F  R E P R E S E N T A T I V E S

Contact:
I  I I I  L-ri in  A c lc lr t - s i :

3340 Badger Road 
North Tole, AK 99705 
(907)-4S8-5725 
Fax# (907)-488-4271

REPRESENTATIVE JOHN COGHILL

SCS CSIIB  426(1IRS) Medical Assistance E lieib ililv 

Sectional for Version C

(907)-465-37l9
FAX// (907)--105-3258

State Capitol 
Room 204

Session

Section 1: This section requires insurers, upon request of the department, to
coordinate benefits, provide information on their covered population, provide for 
a three-year timely filing limit for the Medicaid program, and enforcement of 
rights to claim must be exercised within six years of the claim.

Medieaid often bills other insurance for claims paid by the program when 
other insurance is found to exist for the recipient. A common problem has been 
short timely filing requirements by other insurance, which has resulted in a failure 
to recover thc claim.

Section 2: 'This section clarifies ' " ' partment has paid medical claims
on behalf of the recipient and the recipient may be in position to recover funds, 
which are partially attributable to the injury and medical care received, the 
Department can act on behalf of the recipient to recover funds even when the 
recipients does not pursue a liable third-party.

Section 3: A common problem has been that settlements w ill occur without
the department's knowledge and recovery against recipients or their attorney after 
the fact is near impossible. This section requires not only the recipient, but also 
the recipient’s attorney, lo nt tily the department of any case or action, which may 
involve the recovery of payments made, by the department on behalf of the 
recipient.

In subsection (d) we have amended an attorney’s requirement to maintain 
a court registry of all proceeds in a trust and now require lump sum settlements or 
judgments to be noticed in the court registry.

It also provides for remedies when the law is not followed. A lawyer will 
be held civilly liable for not notifying the department of recovery actions.

I
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Another provision of this section requires the Attorney General to sign off 
on any settlement that involves a recipient of medical assistance requiring past 
medical expenses paid by the department in a case that results in a settlement to 
be reimbursed.

Finally, AS 47.05.07 disqualifies any new provision of the law related to 
subrogation, assignment, or lien conflicts contrary to federal law.

Section 4. This section creates a priority for liens that places the State's claims 
from Medicaid reimbursements over all other liens except tax liens, child support, 
and attorneys fees and costs. This gives a preference to the Medicaid claims over 
health care providers who would otherwise collect from Medicaid and leave it to 
the State to get reimbursement.

Section 5. Benefit overpayments occur under several circumstances. One 
situation would be someone is found guilty of program abuse or fraud. The 
department would seek repayment. Another would be a person’s coverage is 
discontinued and that person requests a fair hearing. Benefits continue until the 
fair hearing occurs. If the fair hearing finds in favor of the State, the department 
can seek repayment of those benefits provided during the period of time between 
notice of discontinuance and the fair hearing.

This section adds medical assistance to the list of programs for which the 
department may garnish a recipient's PFD in order to secure reimbursement for an 
overpayment. The state paid portion of the overpayment goes to the Dept, of 
Revenue, the federal portion to the federal government.

Section (>. 'I he section brings Alaska Statute in line with the Deficit
Reduction Act of 2005 in regards to transfer of assets and annuities. It allows 
person to transfer assets into a Miller Trust and treats annuities like a Miller Trust. 
This allows them to qualify for medical assistance without having to sell 
resources or gives them the option of selling large resources and invest the 
proceeds in an annuity. The income from thc annuity is counted as income in 
determining eligibility, but the annuity is not counted as a resource. When assets 
are transferred or an annuity is established, the applicant agrees to grant the State 
a claim to the assets remaining at the death of the individual to reimburse the total 
medical assistance paid on behalf of the individual.

Section 7. Subsection (i) limits who may apply for Medicaid coverage for a
person under IS years of age. Only a parent or legal guardian, an adult caretaker 
relative who lives with thc child, or an employee of the department who is 
applying for a child in stale custody can apply lbr Medieaid coverage for the 
child.

(k) Allows the department to waive the parental consent requirement
for applying for medical assistance when the parents cannot be located.



(1) Requires Medicare enrollment for senior citizens and certain
individuals with disabilities before they can qualify for benefits and services 
under the Medicaid program. The department believes this change will maximize 
the 100% federal dollars available from Medicare.

(m) When a person transfers an asset for less than fair market value,
the State can impose a penalty period beginning only with the date of the less than 
fair market value transfer. This provision will allow the penalty period to start 
with the date of application for Medieaid.

(n) This covers another provision id’ the Deficit Reduction Act of
2005. Generally, a home is an exempt resource. I he provision puts a limit on the 
value of a home at $500,000 to still qualify for this exemption.

Section 8. This section addresses two lawsuits that have been filed against the 
state in which the judge said the state must show proof a client has “materially 
improved" and, in the case of older Alaskans or adults with a physical disability, 
be able to demonstrate the ability of the client to function in a home setting 
without the need for waiver services, before waiver services can be denied in the 
assessment process. Contrary to testimony that this undermines the court’s 
decision, this section places in statute the judges' decision.

Section 9. Section 9 repeals a subsection of AS 47.05.070 that allows the 
department to waive subrogation rights to all or part of the amount of medical 
assistance paid on behalf of a recipient of medical assistance in cases of undue 
hardship. Thc State would be mandated to pursue third party reimbursement.

Section It). Sections 2 -I ol I IB 426 would apply to a cause of action related 
lo subrogation, assignment, or lien by Dl ISS on or after the ellective date.

Section II. This section addresses concerns Representative Coghill has about 
the Slate paying for residential psychiatric treatment and substance abuse 
treatment for minors whose parents have medical insurance coverage. In 
discussing the issue w ith the department it became apparent the problem is not 
easily solved.

I his section directs the department to review the authorization process with 
private insurance cariiers and how they ililfer lrom the assessment process ol the 
department. They ate instructed to report back tn the legislature no later than the 
first day of the next regular legislative session on how to maximize third-party 
coverage, enhance and clarify parental financial responsibility, and reduce 
medical assistance expenditures for mental health treatment facilities including 
community mental health facilities, residential psychiatric treatment centers, and 
substance abuse treatment

Section 12. Iraiisitum language that makes the icgulation in effect on the 
effective date ol section S that are not inconsistent w ith section 8 remain in effect.



Section 13. Directs the department to, on enactment of HB 426. to apply for 
federal approval of a revised state plan reflecting the changes made in the bill.

Section 14. Section 8, the “materially improved” provision, and Section 12. 
transitional regulations, have an immediate effective date.

Section 15. Section I effective date of July I, 2007. This amendment was 
made in Senate I1FSS on the advice given that the federal Budget Deficit 
Reduction Act had a delayed effective date of July 1,2007. However, the delayed 
effective date was for legislatures that had not passed legislation to enact the 
federal provisions or are not holding a legislative session this year.

Section 16. The effective dale of all sections but I. 8, and 12 will be July 1. 
2006 or when the federal government approves the revised state plan, whichever 
is later.
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Separation of powers and court rule changes issues 
(SCS CSHB 426(HES), Work Order No. 24-LS 1602\C)

TO: Senator Fred Dyson, Chair
Senate Health. Education and Social Services Committee

FROM: Jean M. Mischcl 
Legislative CounselA

Attached is the CS for the Senate HESS committee as requested. In reviewing the bill as 
a whole, I note ilia, a provision added by the bill but not amended in the Senate HESS 
committee suffers from constitutional and title problems as follows.

Section 47.05.073(b) states:

A judgment, award, or settlement that requires or results in the 
compromise of a lien under AS 47.05.075 may not be entered into or 
granted by a court without the express written consent of the attorney

AS 47.05.075 authorizes a recipient of medical assistance services to compromise a lien 
owed by a third-party payor by settlement or judgment.

ILmmumd. 553 P.20 I, 5-6 (Alaska l‘»76)i and has applied the doctrine in a variety of 
circumstances, including circumscribing interference with the discretion of the judicial 
branch. When an act is committed to judicial discretion, the exercise of that discretion 
within constitutional bounds is not subject to the control or review of the executive 
branch and interference with that discretion would be a violation by the executive branch 
of the doctrine of separation of powers.

In addition, it seems to me that adding the attorney general’s consent as a precondition to 
a court judgment and award on a medical assistance lien at least indirectly affects Civil 
Rules 55 through 5S, necessitating a title change and 2/3 vote of the legislature.

It I may he of further assistance, please advise.

tteneral.

JM.MiImb 
06-16 1.1 mb
Enclosure
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"(tl)  $60 ,00 0 ,0 0 0  fo r  f is c a l y e a r  2 0 1 0  a n d  each f i s ­
c a l  y e a r  th e re a fte r" ,

(e) D e l a y e d  E f f e c t iv e  D nTE  F an  CHAPTER.— E x c e p t OJ O ther, 
w ise  p ro v id e d  I n  t h i t  cha p te r, in  th e  case o f  a  S la in  p la n  u n d e r  t i t le  
X I X  o f  th n  S o c ia l S e c u r ity  A c t w h ic h  the S e c re ta ry  d e te rm in e s  r e ■ 
q u u v it  S ta le  le g is la t io n  in  o rd e r  f a r  the  p la n  to  m ee t Ih e  a d d it io n a l  
re q u ire m e n ts  im p o s e d  6 v  tho  a m e n d m e n ts  m a d e  b y  a  p ro v is io n  o f  
th is  c h a p te r , th c  S ta te  p la n  s h a ll no t bo r tg a r d c d  a s  f a i l i n e  to  co m ­
p ly  W ith  th e  re q u ire m e n ts  o f  such  A c t so le ly  o n  lh a  b a s is  o f  i ts  f a i l ­
u re  to  m eq t those  a d d it io n a l requ ire m e n ts  be fore  th e  f i r s t  d a y  o f  th e  
f i r s t  c a le n d a r  q u a r te r  b e g in n in g  a f te r  tho c lose o f  th e  f i r s t  r e g u la r  
session  o f  th e  S la te  le g is la tu re  th a t  begins a f te r  th e  d a te  o f  e n a c t­
m en t o f  t h i t  A c t. F o r  p u rp o se s  o f  the p re v io u s  sentence, in  th o  case 
o f  a S ta to  t h a t  ha s  a  2 -y e a r le g is la tiv e  session, each  y e a r  o f  the  ses­
s io n  s h a l l  be co n s id a re a  to btr a separa te  r e g u la r  sess ion  o f  th o  S ta te  
le g is la tu re .
SEC. SD3G. ENHANCING THIRD PARTY IDBNTIFICATI Oft AUD PAYMENT.

(a )  C l a r if i c a t io n  o f  T h ir d  Pa r t ie s  L e o a l l y  R e s p o n s ib l e  
f o r  Pa y m e n t  o f  a  C l a im  f o r  a  H e a l t h  Ca r e  I t e m  o r  S e r v ic e .—  
S e c tio n  I9 0 2 (a ) (2 5 )  o f  the S o c ia l S e c u r ity  A c t  (42  U .S .C . 
1 3 9 S a (a )(26 )) is  a m e n d e d —

(1 ) i n  s u b p a ra g ra p h  (A ), i n  the m a t ln r  p re c e d in g  c la u io

(AJ b y  in s e r t in g  ", s o lf- in e u rc d  p la n t “  a f te r  "h e a lth  t n -  
s u re re " :  a n d

(B ) b y  s t r ik in g  "a n d  h e a lth  m a in te n a n c e  o rg a n iz a t io n s ’  
a n d  In s e r t in g  "m a n a g td  care o rg a n iz a t io n s , p h a rm a c y  b en ­
e f i t  m a n a g e rs , o r  o th e r p a r t ie s  th a t  a rc , b y  s ta tu te , c o n tra c t, 
o r  a g re e m e n t, le g a lly  respons ib le  f o r  p a y m e n t  v f \a  c la im  fo r  
u  h e a lth  ca re  ita m  or se rv ice "; a n d
(2 ) in  s u b p a ra g ra p h  (G )—

(AJ by in s e r t in g  "a  s e lf- in s u re d  p la n , "  a f te r  " 1 9 7 4 " ;
e n d

(B )  by  s t r ik in g  “a n d  u  h e a lth  m a in te n a n c e  o rg a n iz a ­
t io n "  a n d  in s e r t in g  “a m an a g e d  ca re  o rg a n iz a t io n ,  a p h a r ­
m a c y  b e n e fit m a n a g e r, o r o th e r p a r t y  t h a t  is , by s ta tu te , 
c o n tra c t,  u r  ag reem ent, le g a lly  re s p o n s ib le  f o r  p a y m e n t o f  a  
c la im  f o r  a  h e a lth  cane ite m  o r  s trv tc e " .

(b ) R e q u ir e m e n t  t o r  Th ir d  P .u tm a  T o  P r o a t d e  t h e  S t a t e  
W i t h  C o v e r a g e  E l i g ib il it y  a n d  C l a im s  D a t a — S e ction  
I9 0 2 (a ) (2 5 )  o f  su ch  A c t (42  U .S .C  J396a(a )(2 5 ))  is  a m e n d e d —

(1 ) in  s u b p a ra g ra p h  ( G). by s t r ik in g  “a n d "  a t  ( h r  end ,
(2 ) In  s u b p a ra g ra p h  ( I I ) ,  by a d d in g  " a n d "  a f te r  th e  se m i­

co lo n  a t  the  e n d ; a n d
(3 )  b y  in s e r t in g  a f te r  s u b p a ra g ra p h  (H ) , th e  fo l lo w in g :

" ( I )  th a t  tb s  S ta te  s h a ll p ro v id e  a s s u ra n c e s  s a tis fa c to ry  
to  th e  S e c re ta ry  th a t  th e  S ta te  ha s  ir .  e ffe c t la w s  r e q u ir in g  
h e a lth  In s u re rs , in c lu d in g  s e lf- in s u re d  p la n s ,  g ro u p  h e a lth  
p la n s  (as d e f in e d  in  section  607(1) o f  th o  E m p lo y e e  R e tire -  
r r .c n t Jn ccm o  S e c u r ity  A c t o f  1974), s e rv ic e  b e n e fit p la n s , 
m a n a g e d  ca re  o rg a n iz a tio n s , p h a rm a c y  b e n e fit  rr.nnagsrs , 
o r  u t h t r  p a r t ie s  th a t  a re , by  s ta tu te , c o n tra c t,  o r  agreem ent, 
le g a lly  n s p o n s ib le  fo r  p a y m e n t o f  a  c la im  fa r  a  h e a lth  care  
i te m  o r  service, as  a c o n d it io n  o f  d o in g  b u i in s s t  in  the  
S ta to , to —
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Cite as: 517 U. S . (2005) 1

Opinion of tla* Court

NOTIC'D: This opir.ion is suhji'd to furnml revision hofnrt? publication in the 
preliminary print of the United States Reports. Renders are requested fo 
notify tho Reporter of Decisions Supreme Court of the United States, Wash­
ington, D. C. l»()r»n, of any typographical or other formal errors, in order 
that corrections may he made before the preliminary print poos to press.

SUPREME COURT OF THE UNITED STATES

No. 04-1506

A R K A N S A S  D E P A R T M E N T  O F  H E A L T H  A N D  H U M A N
S E R V I C E S ,  E T  A L .. P E T I T I O N E R S  v. H E ID I  A H L B O R N

O N  W H IT  O F C E R TIO R A R I TO T I IE  U N IT E D  STATES CO UR T O F  
APPEALS FOR T H E  E IG H T H  C IR C U IT

[May 1,2006]

J U S T I C E  S T E V E N S  d e l i v e r e d  I h e  o p i n i o n  o f  t h e  C o u r t .
W h e n  a M ed ic a i d  r ec ip i en t  in A r k a n s a s  o b t a i n s  a t o r t  

s e t t l e m e n t  fol lowing p a y m e n t  of med ica l  cos ts  on  h e r  
b e h a l f  by M ed ica id ,  A r k a n s a s  law a u t o m a t i c a l l y  im p o se s  a 
l ien on  t h e  s e t t l e m e n t  in a n  a m o u n t  e q u a l  to M e d ic a i d ’s 
cos ts .  W h e n  t h a t  a m o u n t  exceeds  t h e  po r t io n  of t h e  s e t ­
t l e m e n t  t h a t  r e p r e s e n t s  med ica l  cos ts ,  sa t i s f a c t io n  of t he  
S t a t e ’s  l ien r e q u i r e s  p a y m e n t  out  of p roce ed s  m e a n t  to 
c o m p e n s a t e  t h e  r ec ip i e n t  for d a m a g e s  d is t inc t  f rom m e d i ­
cal  cos ts— like  p a i n  a n d  suffer ing ,  los t  wages ,  a n d  loss of 
f u t u r e  e a r n i n g s .  T h e  Cour t  of A p p e a l s  for  t h e  E i gh th  
C ir c u i t  he ld  t h a t  t h i s  s t a t u t o r y  l ien  c o n t r a v e n e d  federa l  
law a n d  w a s  t h e r e f o r e  unci - rorccab le  Ahlhoni v. Arhan • 
mis Dept, of Human Servs., 397  E. (Id 02(1 (2005).  O t h e r  
c o u r t s  hav e  u p h e l d  s i m i l a r  l ien provis ions .  See,  c /p ,  
Ihiuphluti v. Dept, of Health, 2 002  U T  101, 57  P. 3d  l()t!7; 
Wilson v. Washington, M 2 W a sh .  2d 10, 10 P. 3d 10(51 
(2 0 0 0 ) (on bane) .  We g r a n t e d  c e r t i o r a r i  to reso lve  t h e  
confl ict ,  5 15 U. S .  (2005),  a n d  now af f i rm .

1
O n  .January 2 , 1990. respondent Heidi  Al i lhorn,  then a



19-year-o ld col lege s t u d e n t  a n d  a s p i r i n g  t e a c h e r ,  suf fer ed  
se v e re  a n d  p e r m a n e n t  i n j u r i e s  a s  a  r e s u l t  of  a  c a r  acc i ­
dent .  S h e  w a s  left  b ru in  d a m a g e d ,  u n a b l e  to c o m p le te  h e r  
college e du c a t io n ,  a n d  i n c a p a b l e  nf p u r s u i n g  h e r  chosen 
ca ree r .  A l t h o u g h  s h e  p o s s e s s e d  a  c la im of u n c e r t a i n  v a l u e  
a g a i n s t  t he  a l l eg ed  to r t f e a s o r s  who c a u s e d  h e r  in jur ies ,  
A h l b o rn ’s l iqu id  a s s e t s  w e r e  insufficient,  to p a y  for h e r  
med ica l  care .  P e t i t i o n e r  A r k a n s a s  D e p a r t m e n t  of H e a l th  
Services  (ADHS) accord ingly  d e t e r m i n e d  t h a t  s h e  w a s  
eligible for med ica l  a s s i s t a n c e  a n d  pa id  p rov id e r s  
$215 ,645 .30  on h e r  b e h a l f  u n d e r  Ihe  S t a t e ’s M ed ica id  
p lan .

ADI IS r e q u i r e d  A h l b o rn  to com ple te  a  q u e s t i o n n a i r e  
a b o u t  h e r  acc iden t ,  a n d  sent  h e r  a t t o rn e y  per iodic  le t te r s  
a d v i s i n g  h i m  a bo u t  M ed ic a i d  out lays .  T h e s e  l e t t e r s  no te d  
th a t ,  u n d e r  A r k a n s a s  law, A D H S  h a d  a  c la im to r e i m ­
b u r s e m e n t  f rom " any  s e t t l e m e n t ,  j u d g m e n t ,  or  a w a r d "  
o b ta in e d  by  A h l b o rn  f rom “a  t h i rd  p a r t y  w h o  m a y  he l iable 
for" h e r  i n ju r ie s ,  a n d  t h a t  no  s e t t l e m e n t  "shal l  he  sa t i s f i ed  
w i t h o u t  f i r s t  g iv in g  [ADHSJ no t ice  a n d  a  r e a s o n a b l e  o p ­
p o r t u n i t y  to e s t a b l i s h  i ts  i n t e r e s t ."1 A D H S  h a s  n e v e r  
a s s e r t e d ,  howeve r ,  t h a t  A h l b o rn  h a s  a d u t y  to r e i m b u r s e  it 
ou t  of  a n y  o t h e r  s u b s e q u e n t l y  a cq u i r e d  a s s e t s  or  e a r n in g s .

On Apr i l  11 , 1997, A h l b o rn  filed suit a ga in s t  two  a l leged 
to r t f ea so r s  in A r k a n s a s  s t a t e  cou r t  s e e k i n g  c o m p e n s a t io n  
for t h e  i n j u r i e s  s h e  s u s t a i n e d  in t he  J a n u a r y  1996 c a r  
acc ident .  S h e  c la im ed  d a m a g e s  not only for p a s t  medica l  
costs,  h u t  a l so  for p e r m a n e n t  physica l  injury ;  f u t u r e  m e d i ­
cal e xpense s ;  p a s t  a n d  f u t u r e  p a in ,  suf fer ing ,  a n d  m e n ta l  
a n g u i s h ;  pas t  loss of e a r n i n g s  a nd  w o r k i n g  t ime;  a n d  
p e r m a n e n t  i m p a i r m e n t  of t h e  abi l i ty  to e a r n  in t h e  fu tu re ,

A D H S  w a s  n e i t h e r  n a m e d  a s  a  p a r t y  n o r  f o rm a l ly  n o t i ­
fied of t h e  su i t .  A h lbo rn ' s  counsel  did ,  howeve r ,  keep  
A D H S  i n fo rm ed  of de t a i l s  c on c e rn in g  i n s u r a n c e  cove rage

2 ARKANSAS DEPT.  OF  HEALTH AND 11 DM AN SERVS.  e.
AHLBORN
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as they became known during the litigation.
In February 1998, ADHS intervened in Ahlborn's law­

suit. *o assert a lien on the proceeds of any third-party 
recovery Ahlborn might obtain. In October 1998, ADHS 
asked Ahlborn’s counsel lo notify the agency if there was a 
hearing in the case. No hearing apparently occurred, and 
the case was settled out of court sometime in 2002 for a 
total of $550,000. The parties did not allocate the settle­
ment between categories of damages. ADHS did not par­
ticipate or ask to participate in settlement negotiations. 
Nor did it seek to reopen the judgment after the case had 
been dismissed. ADHS did, however, assert, a lien against 
the settlement proceeds in the amount of $215,645.30— 
the total cost of payments made by ADHS for Ahlborn’s 
care,

On September 30, 2002, Ahlborn filed this action in the 
United States District Court for the Eastern District of 
Arkansas seeking a declaration that the lien violated the 
federal Medicaid laws insofar as its satisfaction would 
require depletion of compensation for injuries other than 
past medical expenses, 'fo facilitate the District Court’s 
resolution of the legal questions presented, the parties 
stipulated that Ahlborn's entire claim w; s reasonably 
valued at $3,010,708,18; that the settlement amounted to 
approximately one-sixth of that sum; and that, if Ahlborn's 
construction of federal law was correct, ADDS would he 
entitled to only tile portion of the settlement ($35,581.47) 
that constituted reimbursement for medical payments 
made. Set* App. 17-20.

Ruling on cross-motions for summary judgment, the 
District Court field that under Arkansas law, which it 
concluded did not conflict with fed cm 1 law, Ahlborn had 
assigned to ADHS her right to any recovery from the 
third-party tortfeasors to the full extent of Medicaid's 
payments for her benefit. Accordingly. ADIIS was entitled 
to a lien in the amount of $215,645.30.



The Eighth Circuit reversed. It held that ADHS was 
entitled only to that portion of the judgment that repre­
sented payments for medical care. For the reasons that 
follow, we affirm.

II
T h e  c ru x  of t h e  p a r l i e s ’ d i s p u t e  l ies in t h e i r  c o m p e t i n g  

c o n s t r u c t i o n s  of t he  fede ra l  Medica id  laws.  T h e  M e d ic a id  
p ro g ra m ,  w h i c h  prov ides  jo in t  federa l  a n d  s t a t e  f u n d i n g  of 
med ica l  c a r e  for i nd iv id ua ls  who c a n n o t  a fford to p a y  t h e i r  
own  med ica l  costs ,  w a s  l a u n c h e d  in 1965 w i th  t h e  e n a c t ­
m e n t  of Ti t le  XIX of t h e  Social  S e c u r i ty  Act (SSA),  as  
a d d e d  79 S t a t .  343, 42 U. S. C. §1396 ct seq. (2000  ed.  a n d  
Supp .  III). I t s  a d m i n i s t r a t i o n  is e n t r u s t e d  to t h e  S e c r e ­
t a r y  of H e a l t h  a n d  H u m a n  Services  ( I IHS) ,  w ho  in t u r n  
exe rc i se s  h is  a u t h o r i t y  t h r o u g h  t he  C e n t e r s  for M e d i c a r e  
a n d  M ed ic a i d  Services  (C M S ).2

S t a t e s  a r e  no t  r e q u i r e d  to p a r t i c ip a t e  in Med ica id ,  but  
all  of  t h e m  do. T h e  p r o g r a m  is a coo pe ra t iv e  one;  t h e  
F e d e ra l  C o v e r n m e n t  p a y s  b e tw e en  50% a n d  83% of t h e  
cos ts  t he  S t a t e  i nc u r s  for  pa t ien t  c a r e ,'1 a nd ,  in r e t u r n ,  t he  
S t a t e  p a y s  i ts por t i on  of  t h e  cos ts a n d  com pl i es  w i th  c e r ­
t a in  s t a t u t o r y  r e q u i r e m e n t s  for m a k i n g  el ig ib i l i ty d e t e r ­
m ina t ions ,  col lec t ing a n d  m a i n t a i n i n g  in fo rm a t io n ,  a n d  
a d m i n i s t e r i n g  t he  p ro g ram .  See  §1396a.

O n e  s u c h  r e q u i r e m e n t  is t h a t  t he  s t a t e  a ge n cy  in c h a r g e  
of M ed ica id  (here ,  AD1IS) " t a k e  all r e a s o n a b l e  m e a s u r e s  to 
a s c e r t a i n  t h e  legal  l iabi l i ty  of t h i rd  p a r t i e s  . . .  to p a y  for  
c a r e  a n d  serv ices  ava i l a b l e  u n d e r  t h e  p la n ."  
§139(ia(a)(25)(A) (2000 e d .).'1 T h e  a g e n c y ’s  ob l iga t i on
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• U ntil 2001, ('M S  was known a - the Health Care F in incing Adinini- 
•■t rat ton or 1 I t ’FA See Pti Fed. Reg .‘134117

'liio  exact prrci'iitngi1 of the federal runt rihut ion in calculated pursu­
ant to a formula keyed to each State's per capita income, See 42 
I ' S C .  $i:t‘ ifiil(li)

' A  " t h i r d  p a r t y "  is  d e f i n e d  h y  i c g u l n ' i o n  a s  " a n v  i n d i v i d u a l ,  e n t i t y  or
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e x t e n d s  boy ond  m e r e  i den t i f ica t ion ,  however ;

“in a n y  cas e  w h e r e  su c h  a  legal  l iab i l i ty  is found  to e x ­
ist  a f t e r  med ica l  a s s i s t a n c e  h a s  bee n  m a d e  a va i l a b le  
on  b e h a l f  of t he  in d iv id u a l  a n d  w h e r e  t he  a m o u n t  of 
r e i m b u r s e m e n t  t h e  S t a t e  can  r e a s o n a b l y  e xp e c t  to r e ­
cover  exc ee ds  t h e  cos ts  of  su c h  recovery ,  t h e  S t a t e  or 
local a g e n c y  will se ek  r e i m b u r s e m e n t  for s u c h  a s s i s ­
t a n c e  to t he  e x t e n t  of su c h  legal  l iab il i ty .” 
§ 1396a  (n)(25)(B).

To fa c i l i ta te  i tc. r e i m b u r s e m e n t  from l iable t h i rd  par t ie s ,  
t h e  S t a t e  m u s t ,

"to t he  e x t e n t  t h a t  p a y m e n t  h a s  bee n  m a d e  u n d e r  t h e  
S t a t e  p l a n  for med ica l  a s s i s t a n c e  in a n y  c a se  w h e r e  a 
t h i rd  p a r t y  h a s  a  legal  l iabil ity to m a k e  p a y m e n t  for 
s u c h  a s s i s t a n c e ,  [have] in effect  l aw s  u n d e r  which ,  to 
t h e  e x t e n t  t ha t  p a y m e n t  h a s  bee n  m a d e  u n d e r  Ihe  
S t a t e  p l a n  for  medica l  a s s i s t a n c e  for h e a l t h  c a r e  i t e m s  
o r  se rv ices  fu r n i s h e d  to a n  in d iv id ua l ,  t h e  S t a t e  is 
cons id e red  to ha v e  acqu i r e d  the  r ig h t s  of  s u c h  i n d i ­
v id ua l  to p a y m e n t  by a n y  o t h e r  p a r t y  for su c h  h e a l t h  
c a r e  i t e m s  or  serv ices .” §13!)()u(n)(2f>J(H).

T h e  ob l iga t i on  to e n a c t  a s s i g n m e n t  l a w s  is r e i t e r a t e d  in 
anot  h e r  provis ion  of t he  SSA,  which  r e a d s  as  follows:

"(a) I 'or  t he  p u rp o s e  o f  a s s i s t i n g  in t h e  col lection of 
med ica l  s u p p o r t  p a y m e n t s  a n d  o t h e r  p a y m e n t s  for 
me d ica l  c ar e  owed to rec ip ien ts  of  medica l  a s s i s t a n c e  
u n d e r  t h e  S t a t e  p la n  a pp ro v e d  u n d e r  t h i s  s u b e h a p t e r ,  
a S t i i te  p la n  for medica l  a s s i s t a n c e  s h a l l —

"(1) p rov id e  t h a t ,  a s  a  condi t ion  of el ig ib il i ty for 
med ica l  a s s i s t a n c e  u n d e r  t he  S t a t e  p l a n  to a n  indi-

|ini|:r.mi that is er ma> lie liable t" pay all or part of the expenditure* 
fm medical n.vustaniv furnished under a State plan.” 12 ( 'F it  ij Id.'t.l.'tti 
COOa).



viduul who has the legal capacity to execute an as­
signment for himself, the individual is required—

“(A) to assign the State any rights . . .  to support 
(specified as support for the purpose of medical care 
by a court or administrative order) and to payment for 
medical care from any third party;

“(B) to cooperate with the Stale . . .  in obtaining 
support and payments (described in paragraph (A)) 
for himself,. .; and 

“(C) to cooperate with the State in identifying, and 
providing information to assist the State in pursuing, 
any third parly who may lie liable to pay for care and 
services available under the plan . . . ." §1396k(a).

Finally, “any amount collected by the State under an 
assignment made" as described above “shall be retained by 
the State as is necessary to reimburse it for medical assis­
tance payments made on behalf of' the Medicaid recipient. 
§1396k(b). “(Tjhe remainder of such amount collected 
shall be paid" to the recipient. Ibid.

Acting pursuant to its understanding of these third- 
party liability provisions, the State of Arkansas passed 
laws that purport to allow both ADHS and the Medicaid 
recipient, either independently or together, lo recover “the 
cost of benefits” from third parties. Ark. Code Ann. §§20- 
77-301 through 20-77-309 (200 1). Initially, ”[a]s a condi­
tion of eligibility” for Medicaid, an applicant "shall auto­
matically assign his or her right to any settlement, judg­
ment, or award which may he obtained against any third 
party to [ADHS] to the full extent of any amount which 
may he paid by Medicaid for the benefit of the applicant.” 
§20-77-307(a). Accordingly, "fwjhen medical assistance 
benefits are provided” to the recipient "because of injury, 
disease, or disability for which another person is liable," 
ADHS “shall have a right to recover from the person the
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cost of benefits so provided.” §20-77-301 (a).5 ADHS’ suit 
“shall” not, however, "be a bar to any action upon the 
claim or cause of action of the recipient." §20-77-301 (b). 
Indeed, the statute envisions that the recipient will some­
times sue together with ADHS, see §20-77-303, or even 
alone. If the latter, the assignment described in §20-77- 
307(a) "shall be considered a statutory lien on any settle­
ment, judgment, or award received . . . from a third party.” 
§20-77-307(c); see also §20-77—302(a) ("When an action or 
claim is brought, by a medical msis'nnce recipient. ,. , any 
settlement, judgment, or award o! ' Aed is subject to the 
division's claim for reimbursement o. tne benefits provided 
to the recipient under the medical assistance program”) / 1 

The State, through this statute, claims an entitlement 
to more than just that portion of a judgment or settlement 
that represents payment for medical expenses. It claims a 
right to recover the entirety of the costs it paid on the 
Medicaid recipient’s behalf. Accordingly, if, for example, a 
recipient sues alone and settles her entire action against a 
third-party tortfeasor for $20,000, and ADHS has paid 
that amount or more to medical providers on her behalf, 
ADI IS gets the whole settlement and the recipient is left 
with nothing. This is so even when the parties to the 
settlement allocate damages between medical costs, on the 
one hand, and other injuries like lost wages, on the other.

sUnder the Arkansas statute, ADI1S' right to recover medical costs
appears to he hronder than that of the recipient. When A D I IS sues "no
contributory or comparative fault of a recipient shall he attributed to
the state, nor shall any restitution awarded to the state he denied or
reduced hy any amount or percentage of fault attributed to a recipient."

' The Arkansas Supreme Court has held that AD HS has an inde­
pendent, nonderivative right to recover the cost of benefits from a third- 
party tortfeasor under $20-77-301 even when the Medicaid recipient 
also sin a for recovery of medical expenses. Sec N a tio n a l lla n l:  o f

\

§ 2 0 -7 7 -3 0 1(d)(1) (2001).



The same /ule also would apply, it seems, if the recovery 
were the result not of a settlement but of a jury verdict. In 
that ease, under the Arkansas statute, ADHS could re­
cover the full $20,000 in the face of a jury allocation of, 
say, only $ 10,000 for medical expenses.7

That this is what the Arkansas statute requires has 
been confirmed by the State’s Supreme Court. In Arkan­
sas Dept, o f Human Servs. v. Fcrrcl, 336 Ark. 297, 98-1 
S. W. 2d 807 (1999), the court refused to endorse an equi­
table, nontextual interpretation of the statute. Rejecting a 
Medicaid recipient's argument that he ought to retain 
some of a settlement that was insufficient to cover both his 
and Medicaid’s expenses, the court explained:

“Given the clear, unambiguous language of the stat­
ute, il is apparent that the legislature intended that 
ADIIS’s ability to recoup Medicaid payments from 
third parties or recipients not be restricted by equita­
ble subrogation principles such as the ‘made whole’ 
rule stated in [Franklin  v. Hcalthsource o f Arkansas, 
328 Ark. 163, 9-12 S. W. 2d 837 (1997)). By creating 
an automatic legal assignment which expressly be­
comes a statutory lien, [Ark. Code Ann. §20-77-307 
(1991)] makes an unequivocal statement that the 
ADHS's ability to recover Medicaid payments from in­
surance settlements, if it so chooses, is superior to 
that, of the recipient even when the settlement does 
not pay all the recipient's medical costs." Id., .at 308, 
98*1 S. W. 2d, at 811.

Accordingly, the Arkansas statute, if enforceable against 
Ahlborn, authorizes imposition of a lien on her settlement 
proceeds in the amount of $216,613.30. Ahlborn's argil*
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■ADHS denies that. it would actually demand the full $20,000 in slieh 
a (.use, see Brief tor Petitioners It), n. 13. hut points to no provision of 
the Arkansas statute that would prevent it from doim: so.
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mont before the District Court, the Eight’.- Circuit, and 
this Court has been tha’ Arkansas law goes too far. We 
agree. Arkansas’ statute finds no support in the federal 
third-party liability provisions, and in fact squarely con­
flicts with the anti-lien provision of the federal Medicaid 
laws.

Ill
We must decide whether ADHS can lay claim to more 

than the portion of Ahlborn's settlement that represents 
medical expenses.*1 The text of the federal third-party 
liability provisions suggests not; it focuses on recovery of 
payments for medical care. Medicaid recipients must, as a 
condition of eligibility, "assign the State any rights . . .  to 
payment fa r medical care from any third party,” 42 
U.S.C. §1396k(a) 0)(A) (emphasis added), not rights to 
payment for. for example, lost wages. The other statutory 
language that ADHS relies upon is not lo the contrary; 
indeed, il reinforces the limitation implicit in the assign­
ment provision.

First, ADIIS points to §139(>n(a)(25)(B)’s requirement, 
that States "seek reimbursement for [medical] assistance 
la the extent o f such legal liability" (emphasis added) and 
suggests that this means that the entirety of a recipient's 
settlement is fair game. In fact, as is evident from the 
context of the emphasized language, “such legal liability" 
refers to “the legal liability of third parties . . . to pay fo r 
care atul services available under the plan." 
§129fin(u)(25)(A) (emphasis added). Here, the tortfeasor

"The parlies here assume, as ilo we, that a State can fu lfill its obliga­
tions under tin* federal third-party liability provisions by requiring an 
"assignment" of part of, or placing a lien on, the settlement that, a 
Medicaid recipient procures on her own. t'f. >j§l,H!)lik(a)(Iti-(C) (the 
recipient has a duty to identify liable third parties and to “provid(c) 
information to assist the State in  f it irs ii in n "  tlmse parlies (emphasis 
added)).



lias accepted liability for only one-sixth of the recipient's 
overall damages, and ADHS has stipulated that only 
$35,581.47 of that sum represents compensation for medi­
cal expenses. Under the circumstances, the relevant 
“liability” extends no further than that amount.9

Second, ADHS argues that the language of 
§ 139Ga(a)(25)(I-I) favors its view that it can demand full 
reimbursement of its costs from Ahlborn’s settlement. 
That provision, which echoes the requirement of a manda­
tory assignment of rights in §1396k(a), says that the State 
must have in effect laws that, "to the extent that payment 
has been made under the State plan for medical assistance 
for health care items or services furnished lo an indb'id- 
ual,” give the State the right to recover from liable ird 
parties. This must mean, says ADHS, that the agency's 
recovery is limited only by the amount it paid out on the 
recipient’s behalf-—and not by the third-party tortfeasor's 
particular liability for medical expenses. Rut that reading 
ignores the rest of the provision, which makes clear that 
the State must lie assigned “the rights of [the recipient] to 
payment by any other party fo r such health cure items or 
services." §13fKJu(a)(25)(H) (emphasis added). Again, the 
statute does not sanction an assignment of rights to pay­
ment for anything other than medical expenses—not lost 
wages, not pain and suffering, not an inheritance.

Finally, ADHS points to the provision requiring that, 
where the State actively pursues recovery from the third 
party, Medicaid be reimbursed fully from “any amount 
collected by the State under an assignment” before "the 
remainder of such amount collected” is remitted lo the 
recipient. §l39(ik(b). In ADHS' view, this shows that the

10 ARKANSAS DEPT. OF HEALTH AND HUM AN SERVS. v.
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’'The effect nf iltc stipulation is the .same as if a tria l judge had found \  /
that Ahlborn's damages amounted to $.'(,0-10,7(18.12 (of which \  /  —
S'Jlft.i! |fi,!<() were for medical expenses), Init because of her contributory '  «.
negligence, she could only recover one-sixth of those damages. /  \
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State* must be paid in full from any settlement. See Brief 
for Petitioners 13. But, even assuming the provision 
applies in cases where the StateHoes ndTactively~pmticiC 
pate in the litigation, ADHS’ conclusion rests on a false 
premise: The “amount recovered . .. under an assignment" 
is not, as ADIIS assumes, the entire settlement; as ex­
plained above, under the federal statute the State’s as­
signed rights extend only to recovery of payments for 
medical care. Accordingly, what §139(>k(b) requires is that 
the State be paid first out of any damages representing 
payments for medical care before the recipient can recover 
any of her own costs for medical care. 10

✓ At the very least, then, the federal third-party liability 
provisions require an assignment of no more than the 
right to recover that portion of a settlement that repre­
sents payments for medical care. 11 They did not mandate

‘" Im plic it in A D H S ' interpretation of this provision is the assumption 
that there can ho no "remainder" to rem it to the Medicaid recipient if  
all the State has been assigned is the right to damages for medical 
expenses. That view in turn seems to rest on an assumption either that 
Medicaid w ill have paid all the recipient's medical expenses or that 
Medicaid's expenses w ill always exceed the portion of any third-party  
recovery earm arked for medical expenses. N e ither assumption holds 
up. First, as both the Solicitor General and CM S acknowledge, the 
recipient often w ill have paid medical expenses out o f her own pocket. 
See b rie f for United Slates as A m icus Curiae  12 (under §l.'l!)tik(b), "the 
beneficiary retains the right to payment for any additional medical 
expenses personally incurred either before or subsequent to Medicaid 
eligibility and for other damages"); CMS, State Medicaid M anual §6907 
(last modified Sept. 16, 2005) (envisioning that "medical insurance 
payments,” for example, w ill be remitted to the recipient if possible). 
Second, even if  Medicaid's outlays often exceed the portion of the 
recovery earm arked for medical expenses in tort cases, the th ird-party  
liability provisions wen* not drafted exclusively w ith fort settlements in 
mind. In the case of health insurance, for example, the funds available  
under the policy may he enough to cover both Medicaid's costs and 'he  
recipient's own medical expenses,

“ A IM IS  concedes that, bad a ju ry  ot judge allocated a sum for medi­
cal payments out of a larger award in this case, the agency would lie



Ihu enactment, of thc* Arkansas scheme that we have 
described.

IV
If there were no other relevant provisions in the federal 

statute, the State might plausibly argue that federal law 
supplied a recovery “floor" upon which States were free to 
build. In fact, though, the federal statute places express 
limits on the State’s powers to pursue recovery of funds it 
paid on the recipient's behalf. These limitations are con­
tained in *12 U.S.C. §§1396a(a)(l8) and 1396p. Section 
139(>a(a)(18) requires that a State Medicaid plan comply 
with §l39f>p, which in turn prohibits States (except in 
circumstances not relevant here) from placing liens 
against, or seeking recovery of benefits paid from, a Medi­
caid recipient:

“(a) Imposition of lien against property of an indi­
vidual on account of medical assistance rendered lo 
him under a State plan 

"(1 ) No lien may be imposed against the property of 
any individual prior to his death on account of medical 
assistance paid or to be paid on his behalf under the 
State plan, except—

“(A) pursuant to the judgment of a court on account 
of benefits incorrectly paid on behalf of such individ­
ual, or

"(B) |in certain circumstances not relevant here]

12 Al!KANSAS D E IT . OF I1EAI/J’lI AND 11UMAN SERVS. v.
AHLBORN
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i*ntit It'll to reimburse itself only from the portion so allocated. See Brief 
for Petitioners -10, n. l.'i; see also Brief for United States as A m icus  
( 'u n t ie  22, a. M  (noting that, tne Secretary of J IIIS  "ordinarily accepts" 
a jarv  allocation of medical damage?; in satisfaction of the Medicaid 
debt, even where smaller than the amount of Medicaid’s expenses), 
(liven  the stipulation between A l) i l; ’> a.id Ahlborn, there is i . i i  textual 
basis for treating the settlement la n differently from a judge-allocated 
settlement or even n jury nwnrd; . II such awards typically establish a 
third party’s "liability" for both "payment for medical cat*’" and other 
heads of damages,
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"(1)) Adjustment or recovery of medical assistance 
correctly paid under a State plan 

"(1 ) No adjustment or recovery of any medical assis­
tance correctly paid on behalf of an individual under 
the State plan may he made, except [in circumstances 
not relevant here].” §1 fiObp.

Head literally and in isolation, the anti-lien prohibition 
contained in § 1 U9(jp(a) would appear to ban even a lien on 
that portion of the settlement proceeds that represents 
payments for medical care.1- Ahlborn does not ask us to 
go so far, though; she assumes that the State’s lien is 
consistent with federal law insofar as it encumbers pro­
ceeds designated as payments for medical care. Her ar­
gument, rather, is that the anti-lien provision precludes 
attachment or encumbrance of the remainder of the 
settlement.

We agree. There is no question that the State can re­
quire an assignment of tlu* right, or chose in action, lo 
receive payments for medical care. So much is expressly 
provided for by Jj{ji:i9ba(a)(2'>) and l.'UHik(n). And we 
assume, as do the parties, that the State can also demand 
as a condition of Medicaid eligibility that the recipient 
"asr-ign" in advance any payments that may constitute 
reimbursement for medical costs. To the extent that the 
forced assignment is expressly authorized hy the terms of 
§§]'t9(Su(u)(2r>) and ld9(5k(a), it is an exception to the anti-

1 - l . i k i • s ' i t i» r« ' t io n  ( la  W o u ld  i p p f . i r  tn  f u n  s t a l l  i in y  a t t e m p t  b y  
t h e  S t a t e  to  le i  iv o r  b e n e f i t *  p a n ! ,  a t  l e a s t  f r o m  t h e  ' i n d i v i d u a l  ' S e e ,  
e .g . ,  M n r lm  i »  r> l / /(> //  v  It'ich rshT , i>!2 N W 2 d  1, 8, u (i ( M in n .  
2(1112), V K s tu tc  o /  i / i i r U n ,  ‘. '7 2  I*. 2 d  Ml!, •bit) ( U t a h  lfl'.t.S)
( D u r h a m ,  , 1 .  i l i - e n t i n g )  ( r e a d m e  D d t l l i p  to  ' p i " h l b i | t ]  n o t  o n l y  l i e n s  
a g a i n s t  M e d n  a u l  r e c i p i e n t *  Imt a l s o  n n y  r e e u v e r y  fo r  i n e d n  a l  a s s i s ­
t a n c e  m r m ' t l y  p a id " )  T h e  p a r t u  s h e r e ,  h o w e v e r ,  n e i t h e r  r i t e  n o r  
111>< i■ • ,-i t h e  i i n t t - t e i o v i ' i y  p ru v i  u m  o f  t) ld ! inp ( lo .  . V r o r i l i u g l y ,  w e  l e a v e  
f o r  a n o t h e r  d a y  t h e  ip i e s t i u t t  id i t -  i m p a r t  o n  t h e  a n a b ,  i



lien provision. See Washington State Dept, o f Social and 
Health Servs. v. Guardianship Estate o f Kcffclcr, 5.37 U.S. 
371, 383-385, and n. 7 (2003). But that does not mean that 
the State can force an assignment of, or place a lien on, 
any other portion of Ahlborn’s property. As explained 
above, the exception carved out hy §§1396a(a)(25) and 
139(ik(a) is limited to payments for medical care. Beyond 
that, the anti-lien provision applies.

ADHS tries to avoid the anti-lien provision hy character­
izing the settlement proceeds as not Ahlborn’s "prop­
erty. " 11 Its argument appears to he that thc automatic 
assignment effected hy the Arkansas statute rendered the 
proceeds the property of thc* State.M See Brief for Peti­
tioners 31 (“[Ujnder Arkansas law, the lien does not attach 
to the recipient's ‘property’ because it attaches only to 
those proceeds already assigned to the Department as a 
condition of Medicaid eligibility"). That argument fails for 
two reasons. First, ADHS insists that Ahlborn at all 
times until judgment, retained her entire chose in action— 
a right that included her claim for medical damages. The 
statutory lien, then, cannot have attached until the pro­
ceeds materialized. That much is dear from the text of 
the Arkansas statute, which says that the "assignment 
shall he considered a statutory lien on any settlement . . . 
received hy the recipient from a third party." Ark. Code 
Ann. §20-77-307(c) (2(K)1 ) (emphasis added). The settle-

11 ARKANSAS D m '.  OK HKALTH AND  HUM AN SKHVS. r.
AHLBORN
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"Property" is defined Sy regulation us "the boniestcail and all other 
personal anti real prope'ty in which the reripient has a legal interest." 
i2 <TR!ii:t:t.:teiinr;;ari).

■‘ The United States a* iu n ia ts  r t i r m r  makes the different argument 
that the proceed-, never became Alilhorn’ii "property” because "to the 
extent tin* th ird  party’s payment passes through tin recipient's hands 
eit m ute to the State, it come* with the State’s lien already attached " 
U rn: a s .to iic i/*  ( 'u r i i ie  Is  liven if that reading were consistent w ith  
the AlkansJIH Statute (and It I - .lot, see infra, at M l. the United States' 
i haia. id i/a t io n  <•! the ■‘assignment" simply reinforce* Ahlhorn's point. 
Tin i. a lien that at till lien In the property o f the n e ipient
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m e n t  is not. “r ec e i ved ” un t i l  t he  chose  in notion l ia s  been  
r e d u c e d  to  proce ed s  in A h l b o rn ’s possess ion .  Accordingly,  
t h e  a s s e r t i o n  t h a t  any  of t he  proceeds  be longed to the  
S t a t e  all  a lo n g  lacks  mer i t .

Second,  t h e  S t a t e ’s a r g u m e n t  t h a t  Ah lbo rn  lost  her  
p r o p e r t y  r i g h t s  in t h e  proceeds  t h e  i n s t a n t  s h e  a p p l i e d  for 
med ica l  a s s i s t a n c e  is i nc ons i s t en t  w i th  the  c r e a t i o n  of a 
s t a t u t o r y  l ien  on  tho se  proceeds.  Why,  a f t e r  all,  would  
ADI IS n e e d  a l ien on  its own p rope r t y?  A l ien typica l ly  is 
i m pose d  on  t h e  p r o p e r t y  of another  for p a y m e n t  of  a debt  
owed by t h a t  o th e r .  See  Black’s Law  Dic t io na ry  922  (9th 
ed,  1990). N o t h i n g  in t h e  A r k a n s a s  s t a t u t e  d e f ines  t he  
t e rm  o th e rw ise .

T h a t  tin* l ien is a lso cal led a n  “a s s i g n m e n t "  do es  not  
a l t e r  t h e  a n a ly s i s .  T h e  t e r m s  t h a t  A r k a n s a s  e m p lo y s  to 
des cr ib e  t h e  m e c h a n i s m  by which  it. l ays c l a im  to the  
s e t t l e m e n t  p ro ce ed s  do not,  by th e m s e lves ,  tell  u s  w h e t h e r  
t h e  s t a t u t e  v io l a t e s  the  an t i - l i en  provis ion.  See  United 
States v. Craft. 535 U. S. 274, 279 (2002); IJryc v. United 
States. 528  ft. S. 19. 58-01 (1999). A l th o u g h  d e n o m i n a t e d  
a n  “a s s i g n m e n t , "  t h e  effect of t h e  s t a t u t e  h e r e  w a s  n o t  to 
d ives t  Ah lbo rn  of  all  h e r  p r o p e r t y  in te re s t ;  i n s t e a d ,  A h l ­
bo rn  r e t a i n e d  t h e  r ight  to s u e  for medica l  c a r e  p a y m e n t s ,  
a n d  t h e  S t a t e  a s s e r t e d  a l i gh t  to t h e  f ru i t s  of t h a t  su i t  
once t he y  m a t e r ia l iz e d .  In effect, a n d  a s  at l eas t  s o m e  of 
tin- s t a t u t o r y  l a n g u a g e  recognizes ,  A r k a n s a s  h a s  im pose d  
a  l ien on  A h l b o rn ' s  p r o p e r t y . 1̂  S in ce  none  of t h e  fede ra l

Cite (is: 517 U. S . (2000) 15

>' Hci.iiisc A D I IS  insists that “Arkansas law iliil nut require Ahllmrn  
to assign her claim or her light tn sue," Hrief for IV titm nei s .'14 (empha­
sis in original!, vie need l i e !  reach the ipieslion whether a State may 
force a recipient to assign a chose in action to receive as milch of the 
settlement as- is necessary to pay Medicaid's r t»  tn. The faghth Circuit 
thought this would he impermissible because the Slate cannot "circum­
vent the restrictions of the federal anti-lien statute simply hy reipiiring  
all applicant for Medicaid benefits to assign property rights to the State 
before the applicant liipiidales the property to a sum certain " App to 
pet, for Cert. r .  Indeed, ADHS a< k n o w le d g e s  that Arkum-a* i annul, for



third-party liability provisions excepts that lien from 
operation of the anti-lien provision, its imposition violates 
federal law,

V
ADHS and its atnici urge, however, that even if a lien on 

more than medical damages would violate federal law in 
some cases, a rule permitting such a lien ought to apply 
here either because Ahlborn breached her duty to "cooper­
ate” with ADHS or because there is an inherent danger of 
manipulation in cases where the parties to a tort ease 
settle without judicial oversight or input from the State. 
Neither argument is persuasive.

The United States proposes a default rule of full reim­
bursement whenever the recipient breaches her duty to 
"cooperate," and asserts that Ahlborn in fact breached that 
duty.1'' But, even if the Government’s allegations of ob­
struction were supported by the record, its conception of 
the duty to cooperate strays far beyond the text of the 
statute and the relevant regulations. The duty to cooper­
a te  arises principally, if not exclusively, in proceedings 
initiated by thc State to recover from third parties. See 12 
U.S.C. §l39Gk(a)(l)(C) (recipients must "cooperate with

16 ARKANSAS DEPT. OF HEALTH AND HUMAN SERVE, v.
AHLBORN
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example, m il l in ' a M i dicniil applicant to assign in advance any right 
she may have to recover an inheritance or an award in a civil case not 
related to her injuries or medical care. This arguably is no different; as 
with assignment of those other chose* in action, assignment of the right 
to compensation lor lost w. ges and oilier nomm-dical damages is 
nowhere authorized hy the federal th ird-party liability provisions.

" See. r / : .  Brief for United States as .lm tftis  C uriae  1 1 (alleging that 
Ahlborn "omilt|o<l] or understat|ed) the medical damages claim from 
her lawsuit and aitem pt|cd] to horde for herself the th ird-party liability  
payments"); u l . at 15 ("|ll]aving forsaken her federal ami state statu­
tory duties of candid ami furthcoming cooperation respondent,
rather than the taxpayers, must hear the financial cnnseipiences of her 
mtions"); u l.. at 21. l i t  (referring to Ahlborn's "backdoor settlement" 
and "oh .tin rtm n anil atti iti n." a . well as her "calculated evasion ol her 
legal obligation ."!.



Cite as: 5-17 U. S. (2000) 17

Opinion of the Court

the Slate in identifying . . . and providing information to 
assist the State in pursuing" third parties). Most of the 
accompanying federal regulations simply echo this basic 
duty; all they add is that the recipient must "fpjay to the 
agency any support or medical care funds received that 
are covered by the assignment of rights.” 42 CFR 
§433.147(b)(4) (2005).

In any event, the aspersions the United States casts 
upon Ahlborn arc entirely unsupported; all the record 
reveals is that ADHS, despite having intervened in the 
lawsuit and asked to be apprised of any hearings, neither 
asked to be nor was involved in the settlement negotia­
tions. Whatever the bounds of the duty to cooperate, there 
is no evidence that it was breached here.

ADIIS' and the United States’ alternative argument 
that, a rule of full reimbursement is needed generally to 
avoid the risk of settlement manipulation is more color­
able, but ultimately also unpersuasive. Thu issue is not, of 
course, squarely presented here; ADHS has stipulated 
that only S35.581.-17 of Ahlborn’s settlement proceeds 
properly are designated as payments for medical costs. 
Even in the absence of such a post-settlement agreement, 
though, the risk that parties to a tort suit will allocate 
away the State’s interest can be avoided either hy obtain­
ing the State's advance agreement to an allocation or, if 
necessary, by submitting the matter to a court for deci­
sion. 17 For just as there are risks in underestimating the 
value of readily calculable damages in settlement negotia­
tions, so also is there a countervailing concern that a rule

i‘ . \ s line ii /u iru s  observes, some States have adapted special roles 
and procedures tar allocating tort settlements in circumstances where, 
fur example, private insurers' tights to recovery are at issue. See Uriel 
for Association o f T ria l Lawyers of America 20-21 . Although we 
e x p r e s s  no view on the matter, we leave open the possibility that such 
ru le , and procedures might he employed to meet concerns ohuut set­
tlement manipulation.



of absolute priority might preclude settlement in a large 
number of cases, and be unfair to t he recipient in others.1K

VI
Finally, ADHS contends that the Court of Appeals' 

decision below accords insufficient weight to two decisions 
by the Departmental Appeals Board of III IS (Board) re­
jecting appeals by the States of California and Washington 
from denial of reimbursement for costs those States paid 
on behalf of Medicaid recipients who bad settled tort 
claims. See App. to Bet. for Cert. 45-67 (reproducing In re 
Washington State Dept, o f Social & Health Servs., Dec. No. 
1561, 1996 WL 157123 (HHS Dept, App. Bd., Feb. 7, 
1996)); App. to Bet. for Cert. 6.8-86 (reproducing Jn re 
California Dept, o f Health Servs., Dec. No. 1504. 1995 WL 
66334 (HUS Dept. App. Bd., -Jan. 5, 1995)). Because the 
opinions in those cases address a different question from 
the one posed here, make no mention of the anti-lien 
provision, and, in any event, rest on a questionable con­
struction of the federal third-party liability provisions, we 
conclude that they do not control our analysis.

Normally, if a State recovers from a third party the cost 
of Medicaid benefits paid on behalf of a recipient, the 
Federal Government owes the State no reimbursement, 
and anv funds already paid by the Federal Government 
must be returned. See 42 CFK §-133.140(a)(2) (2005) 
(federal financial participation “is not available in Medi-

18 ARKANSAS DEPT. OF HEALTH AND HUMAN SERVS. p.
AHLBORN
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■'The point is  illustrated by state cases involving the recovery nf  
workers' compensation benefit:, paid to an employee (or the fam ily of an 
employee) whose injuries were caused by a third-party tortfeasor. In  
/•'/i/mgoa v. D c/m rtir.en l e f  l.nhu r in u l Ind us try , 123 Wash. 2d 118, 8f>!) 
P. 2d M (H i'l J), for example, thc court concluded that the state agency 
could not satisfy it-; lien out of damages the injured w o r k e r ' s  spouse 
recovered as compensation for los, of consortium. The court explained 
that the department could not "share in damages for which it has 
provided no compensation" b e c a u s e  .-iilcb a result W ould  be "ubstud and 
fundam entally unjust." Id ., at 120. -Still P. 2d, at 17.



Cite as: 547 U. S. (2006) 19

Opinion of the Court

caid payments if . . . [tjhe agency received reimbursement 
from a liable third party"); §433.14(Kc). Washington and 
California both had adopted schemes according to which 
the State refrained from claiming full reimbursement from 
tort settlements and instead took only a portion of each 
settlement. (In California, the recipient typically could 
keep at least 50°o of her settlement, see App. to Pet. for 
Cert. 72; in Washington, the proportion varied from case 
to case, see id., at 48-51.) Each scheme resulted in the 
State’s having to pay a portion of the recipient’s medical 
costs—a portion for which the State sought partial reim­
bursement from the Federal Government. CMS (then 
called HCFA) denied this partial reimbursement on the 
ground that the States had an absolute duty to seek full 
payment of medical expenses from third-party tortfeasors.

The Board upheld CMS' determinations. In California’s 
appeal, which came first, the Board concluded that the 
State's duty to seek recovery of benefits “from available 
third party sources to the fullest extent possible" included 
demanding full reimbursement from the entire proceeds of 
a Medicaid recipient’s tort settlement. Id , at 7fi. The 
Board acknowledged that §13U(ik(a) "refers to assignment 
only o f‘payment for medical care,"’ but thought that “the 
statutory scheme as a whole contemplates that the actual 
recovery might be greater and, if it is, that Medicaid 
should be paid first." Ib id  The Board gave two other 
reasons for siding with CMS: First, the legislative history 
of the third-party liability evinced a congressional intent 
that "the Medicaid program . . . he reimbursed from avail­
able third party sources to the fullest extent possible,” 
ib id ; and, second, California bad long been on notice that 
it would not be reimbursed for any shortfall resulting from 
failure to fully recoup Metlicaid's costs from tort settle­
ments, see ill., at 77. The Board also opined that the Stale 
could not escape its duty to seek full reimbursement by 
relying on the Medicaid recipient's efforts in litigating her



claims. See id., at 79-80.
Finally, responding to the State’s argument that its 

scheme gave Medicaid recipients incentives lo sue third- 
party tortfeasors and thus resulted in both greater recov­
ery and lower costs for the State, the Board observed that 
“a state is free to allow recipients to retain the state’s 
share" of any recovery, so long as it does not compromise 
the Federal Government's share. Id., at 85.

The Board reached the same conclusion, by the same 
means, in the Washington case. See id., at 53-64.

Neither of these adjudications compels us to conclude 
that Arkansas’ statutory lien comports with federal law. 
First, the Board's rulings address a different question 
from the one presented here. The Board was concerned 
with the Federal Government's obligation to reimburse 
States that had, in its view, failed to seek full recovery of 
Medicaid's costs and had instead relied on recipients to act 
as private attorneys general. The Board neither discussed 
nor even so much as cited the federal anti-lien provision.

Second, the Board’s acknowledgment that the assign­
ment of rights required by §1396k(a) is limited to pay­
ments for medical care only reinforces the clarity of the 
statutory language. Moreover, its resort to "the statutory 
scheme as a whole” as justification for muddying that 
clarity is nowhere explained. Given that the only statu­
tory provisions CMS relied on are §§1396a(n)(25),
l.’J9lik(a), and 139(>k(b), see id., at 75-79; id., at 51-55, 
and given the Board’s concession that the first two of these 
limit the State’s assignment to payments for medical care, 
the “statutory scheme" must mean §139t)lc(b). But that 
provision does not authorize the State to demand reim­
bursement from portions of the settlement allocated or 
allocable to nonmedical damages; instead, it gives the 
Stale a priority disbursement from the medical expenses 
portion alone. See supra, at 12. In fact, in its adjudication 
in the Washington case, the Board conceded as much:

20 ARKANSAS DEPT. OF HEALTH AND HUMAN SERVS. u.
AHLBORN
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‘‘[CMS] may require a state to assert a collection priority 
over funds obtained by Medicaid recipients in [third-party 
liability] suits even though the distribution methodology 
set forth in section [ 1396k(b)] refers only to payments col­
lected pursuant to assignments for medical care." App. to 
Pel. for Cert. 54 (emphasis added). The Board’s reasoning 
therefore is internally inconsistent.

Third, the Board's reliance on legislative history is 
misplaced. The Board properly observed that Congress, in 
crafting the Medicaid legislation, intended that Medicaid 
he a “payer of last resort." S. Rep. No. 99-146, p. 313 
(1985). That does not mean, however, that Congress 
meant to authorize States to seek reimbursement from 
Medicaid recipients themselves; in fact, with the possible 
exception of a lien on payments for medical care, the 
statute expressly prohibits liens against the property of 
Medicaid beneficiaries. See 42 U. S. C. §1396p(a). We 
recognize that Congress has delegated "broad regulatory 
authority to the Secretary [of 111 IS] in the Medicaid area,' 
Wisconsin Dept, o f Health and Family Servs. v. Ulumcr, 534 
U.S. 473, 496, n. 13 (2002), and that agency adjudications 
typically warrant deference. Here, however, the Board's 
reasoning couples internal inconsistency with a conscious 
disregard for the statutory text. Under these circumstances, 
we decline In  treat the agency's reasoning as controlling.

VII
Federal Medicaid law does not authorize ADHS to as­

sert a lien on Ahlborn's settlement in an amount exceed­
ing $35,581.47, and the federal anti-lien provision affirma­
tively prohibits it from doing so. Arkansas’ third-party 
liability provisions tire unenforceable insofar as they 
compel a different conclusion. The judgment, of the Court 
of Appeals is affirmed.

It is so ordered.
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"An Act relating to operating or driving a motor vehicle, aircraft, or watercraft while under the influence; 
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F I S C A L  N O T E

STATE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Date/Time (Nole if correction): 2/23/06 5:20 p.m. 
Title An act relating to operating or driving a motor

venicle, aircraft, or watercraft while under the...

Fiscal Note Number:
Bill Version:
(H) Publish Date:

Dept. Affected: 
'R D U

1
HB 441
2/27/06

Administration
Legal and Advocacy Services

Component Office ol Public Advocacy
Sponsor
Requester

Rep. Rokeberg
(H) JUD

E x p e n d itu re s /R e v e n u e s

_  Component No. 

(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

|CAPITAL EXPENDITURE'S'

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mc-ntuI Health
Other (Specify Typo-Do not abbreviate)

0.0 0.0 0.0 0.0 0.0 0 0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2006) cost: 0.0
Mark this box (X) if funding for this bill is included in ttie Governor's FY 2007 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Altnzl) a separate page i f  nbctisuaty)
This legislation would authorise "therapeutic courts" for individuals charged with violations of AS 28.35.030 
(Operating a vehicle, aircraft or water craft while under the influence...) and AS 28.35.032 (Refusal to submit 
to chemical test). Therapeutic courts provide an alternative to the normal criminal justice process 
emphasizing treatment and rehabilitation.

This legislation would have no fiscal impact on tiie Office of Public Advocacy,

Prupliiud by. Joshua P. Fink, Director_________________________________________  Phone (907) 209-3500
Division Office ol Public Advocacy________________________________________  Dato/Timu 2/23/06 5:20 Pf.t

Approved by: Mike Tibbies. Deputy Commissioner__________________________________  Pale 2/2-1/2006_______
Agency Administration_________________________________________________________

IK..,-.. I o w i  I) Pago 1 of 1



FISCAL NOTE
S TATE O F ALASKA
2006 LEG ISL A T IV E  SESSIO N

Revision Date/Time (Note if correction):______________
T itle  T h e ra p eu tic  C ourts  fo r D U I/S entenc ing

Fiscal Note Number:
Bill Version:
(H) Publish Date:

D e p t .  A f f e c t e d :  

‘ R D U

H B  4 4 1

2 /27 /06

A laska  C ou rt S ystem
C o m po n e n t T ria l C ou rts

S ponsor
R equeste r

R ep re se n ta tive  R okeberg
C om po n e n t No.

E x p e n d i tu r e s /R e v e n u e s (Thousands of Dollars)
N ote: A m oun ts  do  not inc lude  in fla tion  un less o therw ise  no ted  below .
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
P ersona l S e rv ices

T rave l
C on tractua l

S upp lies

E qu ipm ent
Land & S truc tu res

G rants  & C la im s

M isce llaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES i

CHANGE IN REVENUES ( ) |

FUND SOURCE (T h o u sa nd s  o f D o lla rs)

1002 F edera l R ece ip ts

1u03 GF M atch
1004 GF

1005 G F /P rog ram  R ece ip ts

1037 G F /M en ta l H ea lth
O th e r (Specify T ype -D o  no! abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any curren t year (FY200G) cost: 0.0
Mark th is box (X) if funding fo r th is b ill is included in thc Governor's FY 2007 budget proposal:

POSITIONS
Full-tim e

Part-tim e
T em pora ry

|A N A L Y S IS : (Attach a separate page i l  necessary)

The court system does not anticipate any fiscal impact from Ihe passage of HB 441.

P r e p a r e d  by :

C  v i s i o n

A p proved  by. 
A gency

D ouq  W oo live r. A dm in is tra tive  A tto rney P h o n e  4 6 3 - 4 7 5 0

Alaska Court System D a le /T im e  2.'21/06 (ft) 2 :45  pm

D uuu  W o o live r fo r S tephan ie  C o le . A dm ins tra tive  D irec to r 
A la ska  C ourt S ystem ______________________________________

D ate  2 /21 /2006

(i.„, i. '.Ul/ll! Page 1 of 1



FISCAL NOTE
ST A T E  O F ALASKA
2006 L E G ISL A T IV E  SESSION

R ev is io n  D a le /T im e  (N o te  if co rrec tion ): 
T itle "A n  A c t re la ting  to ope ra tin g  or d riv ing  a m oto r 
veh ic le , a irc ra ft, o r w a te rc ra ft w h ile  u nder ih e  in flu e n ce ..."

Fiscal Note Number:
Bill Version:
(H) Publish Date:

D ep l. A ffec ted . 
‘ RDU

HB 441
2 /27/06

LA W
C IV IL

S p o n so r
R e q u e s to r

R e p resen ta tive  R okeberg
C om ponen t C rim ina l Ju s tice  L itiga tion

H ouse  Jud ic ia ry

Ex p e n d itu re s/ R e v e n u e s

C om ponen t No. 

(Thousands o f Dollars)
N ote : A m o u n ts  do  no t inc lude  in fla tion  un less o the rw ise  no ted  below .
OPERATING E)'°ENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
P ersona l S e rv ices

T rave l
C on trac tua l
S up p lie s
E qu ipm en t
Land  £. S truc tu res

G ran ts  & C la im s
M isce llaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 1

CHANGE IN REVENUES ( ) | | |

FUND SOURCE (T housands  of D o lla rs )

1002 F edera l R ece ip ts

1003 G F  M atch
1004 G F
1005 G F /P ro g rn m  R ece ip ts

1037 G F /M en ta l H ea lth
O th e r (Specify T ype -D o  nol abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY200G) cost: 0.0
Check th is  box (X) if fund ing fo r th is b ill is included in the Governor's FY 2007 budget proposal:

POSITIONS
F u ll-tim e
P art-tim e
T em p o ra ry

ANALYSIS: (Attach a separate page it necessary)
This bill expands the conditions under which the court may grant limited driver's license privileges lo 
someone whose license would otherwise be revoked under a misdemeanor conviction for operating a 
vehicle, aircraft or water while under the influence of an alcoholic beverage, inhalant, or controlled 
substance, or refusal to submit to a chemical test, if that person has successfully completed a court- 
ordered treatment program. The bill spells out the procedure the court shall follow in allowing the 
defendant to participate in a court-ordered treatment program, including imposing a sentence fur a 
defendant who fails to complete the treatment program, and the bill sets forth certain conditions the court 
may impose before allowing such treatment. The bill spells out what kind of programs or treatments the 
court may consider. The bill removes conflicting mitigating sentencing language in AS 28,35.030 (b)(p) and 
AS 28.35.032(g)(r). ______________________
P rep a re d  by: K a th ryn  D cu g h h o te e . D irec to r
D iv is ion

P hone 465-3673
A d m in is tra tive  S e rv ices  D iv is ion D a te /T im e  2 /23 /06  11 21 AM

Approved by: Kathryn Doucitifiotcc for David Marquez. Attorney Genera
Agency Department ol Law___________________________________

Date 2/23/2006

t»(••• . : V.fMfarMili Page 1 of 2



FISCAL N OTE #3

A N A L Y S IS  C O N T IN U A T IO N

Tlit; purpose of this bill is to codify what has already been set forth in law in 2001 in HB 172 and funded 
with accompanying fiscal notes, As a result, passage of this bill will not have a fiscal impact on the 
Department of Law.

STA TE O F ALASKA B IL L  N O . I IB 441_________
2006 LEG ISLA TIV E SESSION

T'agu i  ui



FISCAL NOTE
STA TE OF ALASKA
2(106 LEG ISLA TIV E SESSION

R e v is io n  D a le /T im e  (N o te  if  c o r re c t io n ) :2 /2 3 /0 6  5 :3 0  p .m . 
T itle  An act re la ting  to ope ra ting  or driv ing  a m otor

veh ic le , a ircra ft, or w a te rc ra ft w h ile  under the ...

Fiscal Note Number:

Biii Version:
() Publish Date:

Dept. A ffec ted  
' RDU

HB 441

A dm in is tra tion
Lega l and A dvocacy Services

C om ponen t P ub lic  D e fe n de r A gency

Sponsor
R e queste r

Rep. Rpr.eberg
H(Jud)

E x p e n d i t u r e s / R e v e n u e s

_  C om ponen t No. 

(T h o u s a n d s  o f  D o lla rs )

1631

N ote : A m oun ts  do not inc lude  in fla tion  un less o therw ise  noted below .
O P E R A T IN G  E X P E N D ITU R E S FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
P ersona l S ervices 0.0 0.0 0.0 0.0 0.0 0.0

T rave l
C on trac tua l
S upp lies
E qu ipm en t

Land 6 S tructu res

G ran ts  & C la im s
M isce llaneous

T O T A L  O P E R A T IN G 0.0 0.0 0.0 0.0 0.0 0.0

C A P IT A L  E X P E N D ITU R E S

C H A N G E  IN R E V E N U E S  (

FU N D  SO U R C E (Thousands  o f D o lla rs)

1002 F edera l R ece ip ts

1003 G F M atch
1004 GF 0.0 0 0 0.0 0.0 0.0 0.0

1u05 G F /F rog ram  R ece ip ts

1037 G F,'M ental H ea lth

O the r ' Specify T ype-D o  r :.! aMreviate)
T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY200G) cost: 0.0
Mark th is box (X) if fund ing for th is  b ill is included in the Governor's FY 2007 budget proposal; 

POSITIONS
F u ll-tim e
P a rt- tru e
T u m i'iM A

A N A L Y S IS ; |A 'to :/i a se; .ra ft  fu y v  / ' m : i  iSu*>
Tliis legislation would authorize "therapeutic couits" for individuals charged with violations of AS 28.35.030 
(Operating a vehicle, aircraft or water crafl while under the influence...) and AS 28.35.032 (Refusal to submit 
tu chemical test). Therapeutic courts proviso tin alternative to the normal criminal justice process 
emphasizing treatment and rehabilitation

Tim, k-ijistatmn is not expected to have a fisi al impact on the Public Dulender Agency

P rep a re d  by. Q u in lan  S tum er. D im eter_____________
D iv is io n  P ub lic  D e fende r A gency

Approved try Mike Tibbie?., Deputy Comm '.‘.ioniT
Agency Administration____________________

R hone (907) 334-5.1 (4

D iH u/T im o 2/23/OC 5 30 p m

Dale 204/2006

Page 1 of 1



FISCAL NOTE

R evision Date/T im e (Note if correction):______________________ Dept. Affected.__________ Public Safety__________
Title "An Act relating to operatinp or driving a motor RDU Alaska State Troopers____________
______________ vehicle, aircraft, or watercralt...."__________________ Component AST Detachments________________
Sponsor Representative Rokeberg________________________  ________________________________
R e q u e s te r H ouse Jud ic ia ry  C om m ittee__________________________ C om po n e n t No. 2325

E x p e n d i t u r e s /R e v e n u e s ________________________________________ (Thousands of Dollars)__________________________

STA TE O F ALASKA Fiscal Note N u m b e r : _____________________
2006 LEG ISLA TIV E SESSION Bill Version: H5-t4i-DPS-AST-2-24-0b

() Publish Date: _____________________

N ote : A m o u n ts  do not inc luoe  in fla tion  un less o therw ise  no ted  below .
O P E R A T IN G  E X P E N D Ir u R E S FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

P ersona l S erv ices 
T rave l 
C on trac tua l 
S upp lies  
E qu ipm en t 

Land & S t ’uctu res 

G -an ts  & C la im s 
M isce lla n eo u s

T O T A L  O P E R A T IN G 0.0 0.0 0.0 0.0 0.0 0.0

IC A P IT A L  E X P E N D IT U R E S

C H A N G E  IN R E V E N U E S  ( )

F U N D  S O U R C E  (T housands  o f D o lla rs)

1902 Federa l R ece ip ts
1003 GF M atch
1004 GF

1005 G F /P rog rnm  R ece ip ts

1037 G F/M entn ! H ealth
O th e r (Specify Tvpe—Do nnt abbreviate)

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

E s tim a te  o f  a n y  c u r re n t  y e a r (FY200C) c o s t. 0.0
M a rk  th is  b o x  (X) i f  fu n d in g  for th is  b i l l  is  in c lu d e d  in  tf ie  G o v e rn o r 's  FY 200C b u d g e t p ro p o s a l:  

P O S IT IO N S
F u ll-tim e

P art-tim e
T em pora ry

D iv is io n  A laska  S ta te  t ro o p e rs ______________________________________________  DatO 'Tune 2 .24 'JG  1 1 55 AM

A p p ro ved  hy C om m iss io n e r W illiam  T tn d c s k e ___________________  P.Ve 2 A t 2000________
, 'icv r.if.s .i" ’iii«rit o f P u t i  'C :-. if»1

Page 1 of t



lUNTAIN CO-OP

CASE
QTY ITEM H DESCRIPTION WT

1 20712 DEER GARDEN VEGI DEUTE ZING SALAD 1.0

CASE SHIP EXT TTL SHIP
PRICE ? COST WT COST EXT PRICE FAM ID II
$7.03 C $0.30 1 ,0  $0.30 $7.03 2



FISCAL NOTE
S T A T E  O F  A L A S K A

2006 L E G IS L A T IV E  S E S S IO N

R e v i s i o n  D a lo / T im o  (N o lo  il c o r r e c t i o n ) :
R E LA T IN G  T O  D U I; C O U R T  O R D E R E D  
TR E A T M E N TTitlo

F isca l N o te  N um ber:

B ill V e rs io n :

( ) P u b lish  D ate :

Dept. A ffe c te d :

R D U  B ehav io ra l H ea lth

H B 4 4 1 -D H S S -D B H -0 2 -2 7 -0 6

H ea lth  &  S oc ia l S e rv ices

C om ponen t B e hav io ra l H ea lth  G ran ts

S ponsor R O K E B E R G

R e q ueste r H O U S E  (JU D )

E x p e n d i tu r e s /R e v e n u e s

C o m po n e n t No. 2669

(T h o u s a n d s  o f  D o lla rs )___________
Note: Amounts rlo not include inflation unless otherwise noted hnlnw
O P E R A T IN G  E X P E N D IT U R E S FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

P ersona l S erv ices

Travel

C ontractua l

S upp lies

E qu ipm en t

Land & S truc tu res

G ran ts  & C la im s

M isce llaneous
T O T A L  O P E R A T IN G 0.0 0.0 0.0 0.0 0.0 0.0

[C A P ITA L  E X P E N D ITU R E S

C H A N G E  IN R E V E N U E S  (0)

FUND S O U R C E (T housands  o f D o lla rs)

1002 Federa l R ece ip ls

1003 G F  M atch
1004 G F

1037 G F /M en ta l H ea llh

O the r(S pec ify  T yp e -d o  n o t abbrev ia te )
O the r(S pec ify  T yp e -d o  not abb rev ia te )

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

E s tim a te  o f  a n y  c u r re n t  y e a r (FY200C) c o s t :  _____________  _____________
M a rk  th is  b o x  (X) i f  fu n d ln q  fo r  th is  b i l l  is  in c lu d e d  in  th e  G o v e rn o r ’s  F Y  2007  b u d q e t p ro p o s a l;  I I

P O S IT IO N S

Full-tim e
P art-tim e
T em pora ry

A N A L Y S IS : (Attach o sopiitJto pngo i l  nucossory)

The intent o f  this legislation is to address llte concerns barriers e\|-etienccd in implementing 
MB I72 enacted in 2001, as Chapter 6-1 SLA 01 Therapeutic Courts lb r Offenders. This 
legislation addresses the Therapeutic Court process and the Rules o f  Crim inal Procedure.

In the  c u n  cut ve is io n  o f  th is  b i l l ,  the  d iv is io n  lias d e te rm ined  that passage o f t h is  le g is la tio n  w i l l  resu lt in  zero  
fisca l im pact. I lo w e v e t, i l  the  in te n t o f  th is  le g is la tio n  is to  m ake the the rapeu tic  c o u rt a sen tenc ing  o p tio n  
a va ila b le  lo  a ll p o te n tia lly  q u a lify in g  defendants s ta tew ide  ( w hether there  is an es tab lished  the rapeu tic  c o u il o r  not 
• i l ic ic  are c u rre n tly  s ix  estab lished  co u rts ) then, the cost w i l l  be su b s tan tia l, and in d  •te rm ina te  at tin s  tim e .

P repa red  by C re.lv W ilie r. D irec to r__________________________________________________ P hone  2 6 9 -3410______________
D iv is ion  B ehav io ra l H ealth______________________________________________ D a te /T im e  02/23^2006________________

Approved by: Karleon Jackson, Commissioner____________________________ Dato 03/17/2006___________
Agency Department ot Health and Social Sorv ioa___________________

iHm »•■) v * ivCi liU|t| PitJJtf I o f  I



FISCAL NOTE
S T A T E  O K  A L A S K A

:( !( ) ( . L E G IS L A T IV E  S E S S IO N

R e v is io n  D a le /T im e  (N o te  if  c o rre c t io n ) :__________________
T itle  "An act re la ting  to ope ra ting  o r d iv ing  a m otor
veh ic le , a ircra ft, or w a te rc ra ft w h ile  u n d e r the in f lu e n c e ;.

Fiscal Note Number;

Bill Version:
() Publish Date:

HB 441

C orrectionsD ept. A ffec ted :
[R D U

C om ponen t O ffice  o f the  C om m iss ione r
A d m in is tra tion  and Support

S po n so r
R equeste r

R epresen ta tive  R okeberp
H ouse F inance

E x p e n d i tu r e s /R e v e n u e s

C om ponen t No, 

(T h o u s a n d s  o f  D o lla rs )

G94

N ote : A m oun ts  do not inc lude  in fla tion  un less o th e rw ise  no ted  below .

O P E R A T IN G  E X P E N D IT U R E S FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

P ersona l S erv ices 

T rave l 
C on trac tua l 
S upp lies  
E qu ipm en t 

Land  & S truc tu res 
G ran ts  f i  C la im s 
M isce llaneous

0.0 0.0 0.0 0.0 0.0 0 0

0 .0 0.0 0.0 0.0 0.0 0.0

0 .0 0.0 0.0 0.0 0.0 0 0

0.0 0.0 0.0 0.0 0.0 0.0

0 0 0.0 0.0 0.0 0.0 0.0

0 .0 0.0 0.0 0.0 0.0 0.0

C.O 0.0 0.0 0.0 0.0 0.0

0 0 0.0 0 0 0.0 0 0 0.0

T O T A L  O P E R A T IN G 0.0 0.0 0.0 0.0 0.0 0.0

C A P IT A L  E X P E N D ITU R E S

C H A N G E  IN R E V E N U E S  (

FU N D  S O U R C E (Thousands  o f D o lla rs)

1UG2 F edera l R ece ip ts
1003 G F M atch
1004 GF
1005 G F /P fog ro rn  R ece ip ts  

1027 G F /M un ta l H ealth

O the r • o fv  7 vpt—Dc r:-t abbn.viatei

0.0 0.0 0.0 0.0 0.0 0.0

0.0 0.0 0.0 0.0 0.0 0.0

0 .0 0.0 0.0 0.0 0.0 0.0

C.O 0.0 0.0 0.0 0.0 0 0

0.0 0.0 0.0 0.0 0.0 0 0

0.0 0.0 0.0 0.0 0.0 0.0

T O T A L 0.0 0.0 0.0 0.0 0.0 , 0.0

0.0E s tim a te  o f  a n y  c u r re n t  y e a r  (FV200C) c o s t;
M a rk  th is  b o x  (X) if  fu n d in g  fo r  th is  b i l l  is  in c lu d e d  in  th e  G o v e rn o r 's  FY 2007 b u d g e t p ro p o s a l:

P O S IT IO N S

F ul.-tim e
P art-tim e
T em p o ra ry

A N A L Y S IS : (Attoci. a separate page i!n vze svn y :
The legislation codifies substance abuse treatment programs/therapeutic court projects that were set forth in  

law in 2001 in H3172. The legislation also specifies the types of programs or treatments Ihe court may 
consider and removes conflicting mitigating sentencing language in AS 28.35.030(b)(p) and AS 
28.25.032(g)(r). The bill spells out the procedures the court shall follow to allow the defendant lo participate in 
a court-ordered treatment program, and sets forth certain conditions the court may impose before allowing 
such treatment. As the legislation primarily codifies what already is occurring, passage of the legislation will 
not have a fiscal impact on the Department of Corrections

P repa red  by; 
D iv is ion

A pp ro ved  by; 

A g e n cy

S h a rleen  G rillm , D irec tor

A d m in is tra tive  S erv ices

P hone (907) 4 rls-Q339 

D a te /T im o  3 /1 /06  3 00 PM

P ortia  C K P arker. D epu ty  C om m iss ione r D ate  3 /1 /2006
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Referred:

Sponsor/s): R E PR E S EN T A T IV E  R O K EIJFRG

A B IL L  

F O R  A N  A C T  E N T I T L E D  

"A n Act re la t in g  to o p e r a t in g  o r  driv ing  a  m o to r  veh ic le ,  a ircra ft ,  or  w a te rcr a ft  w hile  

u n d er  the in f luence;  re la t in g  to cou rt-ord ered  trea tm en t  p r o g r a m s  for certa in  o f fen d ers  

and  offenses; a m e n d in g  R u le  35, A laska  R u les  o f  C r im in a l P ro c ed u r e ;  and p r o v id in g  for  

an effective date ."

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* Section  1. AS 28 .1 5 .2 01 (d )  is amended to read:
(d) A court revoking a driver's license, privilege to drive, or privilege to obtain 

a license under AS 2S. 1 5 .1 81(c), or the department when revoking a driver's license, 
privilege to drive, or privilege to obtain a license under AS 28 .15 .1 65 (c ) ,  may grant 
limited license privileges if

( 1 ) the revocation was for a misdemeanor conviction under 
AS 28 .35 .0 30 (a )  and not for a violation o f AS 28 .3 5 .0 3 2 ;

(2) the person has

(A ) not been previously convicted and the lim ited  license is not
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granted during thc first 30 days o f  the period o f revocation;
(B )  been previously convicted, the limited license is not 

granted during the first 90 days o f  the period o f  revocation, and
(i) the person has successfully completed a court- 

ordered treatment program under AS 28.35.028 or former 

AS 28 .35 .030 (p ) ; or
(ii) the court or department requires the person to use an 

ignition interlock device during the period o f the limited license;
(3 ) the court or the department determines that

(A ) the person's ability to earn a livelihood would be severely 
impaired without a limited license; or

(B )  the person has successfully completed a court-ordered 
treatment program described under AS 28.35.028 or former AS 2S .35 .030 (p ) 
and thc person's ability to earn a livelihood, attend school, or provide for 
family health would be severely impaired without a limited license;

(4 ) the court or thc department determines that a limitation under (a) o f  
this section can be placed on the license that will enable the person to cam  a livelihood 
without excessive danger to thc public;

(5 )  the court or the department determines that the person is enrolled in 
and is in compliance with or has successfully completed the alcoholism screening, 
evaluation, referral, and program requirements o f  the Department o f  Health and Social 
Services under AS 28 .35 .030 (h ) ; and

(6 ) thc person has not been previously convicted under 
AS 28 .1 5 .2 91 (a ) (2 ) .  AS 28 .35 .030 . or 2 8 .35 .0 32  while driving or operating a vehicle, 
aircraft, o r  watercraft under a limited license issued under this section.

* See. 2. A S  28 .3 5  is amended by adding a new section to article 2 to read:
Sec . 28 .35 .028 . C o u rt-o rd ere d  trea tm ent fo r  p erson s  ch a rg e d  w ith  a 

v io la t io n  o f  A S  28 .35 .030  o r  28 .3 5 .0 3 2 .  (a) Notwithstanding another provision of 
law, with the consent of thc state and the defendant, the court may elect to proceed in a 
criminal case under AS 28 .35 .0 30  or 28 .35 .0 32 , including th»_ case o f  a defendant 
charged w ii’i violating the terms o f probation, under the procedure provided in this
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section and order the defendant to complete a court-ordered treatment program. The 

state may not consent to a referral under this subsection unless the slate has consulted 

w ith  the v ic tim  and explained the process and consequences o f  the referral to the 

v ic tim . A  court may not elect to proceed under this section i f  the defendant has 

previously participated in a court-ordered treatment program under this section tw o or 

more times.

(b) Once the court elects to proceed under this section, the defendant shall 

enter a no contest or g u ilty  plea to thc offense or shall adm it to a probation vio lation, 

as appropriate. The state and the defendant may enter in to  a plea agreement to 

determine the offense or offenses to which the defendant is required to plead. I f  the 

court accepts the agreement, the court shall enforce the terms o f  the agreement. The 

court shall enter a judgm ent o f  conviction  fo r the offense o r offenses fo r which the 

defendant has pleaded or an order find ing  that the defendant has vio lated probation, as 

appropriate. A  judgm ent o f  conv ic tion  or an order fin d ing  a probation v io la tion  must 

set a schedule fo r payment o f  restitu tion owed by the defendant. In  a judgm ent o f 

conv ic tion  and on probation conditions that the court considers appropriate, the court 

may w ithho ld  pronouncement o f a period o f  im prisonm ent o r a fine to provide an 

incentive fo r the defendant to complete recommended treatment successfully. 

Im prisonm ent o r a fine imposed by a court shall com p ly  w ith  AS 12.55 or any 

mandatory m in im um  o r other sentencing provision applicable to the offense. 

However, notw ithstanding Rule 35, A laska Rules o f C rim ina l Procedure, and any 

other provision o f law, the court, at any time after the period when a reduction o f 

sentence is norm a lly  available, may consider and reduce thc defendant's sentence 

based on the defendant’s com pliance w ith  the treatment p lan; when reducing a 

sentence, the court (1) may not reduce the sentence below  thc mandatory m in im um  

sentence fo r the offense unless the court finds that the defendant has successfully 

com plied  w ith  and completed the treatment plan and that treatment plan approximated 

the seventy o f the m in im um  period o f  im prisonm ent, and (2) may consider the 

defendant's com pliance w ith  thc treatment plan as a m itig a ting  factor a llow ing  a 

reduction o f  a sentence under AS  12.55.155(a). A  court entering an order find ing  the 

defendant has vio lated probation may w ithho ld  pronouncem ent o f d isposition to
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provide an incentive fo r the defendant to complete the recommended treatment 

successfully.

(c) I f  the defendant does not successfully complete the treatment plan imposed 

hv thc court under this section, the defendant's no contest o r g u ilty  plea o r admission 

to a probation v io la tion  to the court shall stand, and the sentence previously imposed 

shall be executed or, i f  sentence has not yet been imposed, sentence shall be imposed 

by the court.

(d) N otw ithstanding any other provision o f law  to the contrary, the judge , the 

state, the defendant, and the agencies involved in the defendant's treatment plan are 

entitled to in form ation and reports bearing on thc defendant's assessment, treatment, 

and progress. Thc v ic tim  is entitled to periodic reports on the defendant’s progress and 

participation.

(e) In addition to other conditions authorized under AS 12.30 or AS 12.55, a 

court may impose the fo llo w in g  conditions o f bail o r probation:

(1) require the defendant to subm it to e lectronic m onitoring  i f  the 

commissioner o f corrections agrees to this condition;

(2) require the defendant to subm it to house arrest.

( j j  A  court shall refer a defendant who is ordered to participate in a treatment 

program tinder this section to an alcohol safety action program developed and 

implemented or designated under AS 47,34.040(21) fo r screening, referral, and 

m onitoring.

(g) In addition to other conditions authorized under AS 12.30, a court may 

require the defendant to take a drug or com bination o f drugs intended to prevent the 

consumption o f a lcoholic beverages.

(h,) The Department o f Health and Social Services may require treatment 

providers to make advances to a defendant accepted lo the court to cover the in itia l 

costs related to the use o r Naltrexone i f  the detendant is otherwise w ithout resources to 

pay those costs. The court shall require as a cond ition  ol probation that the defendant 

repay the treatment provider.

(i) In this section,

(1) "court-ordered treatment program " or "treatment plan" means a
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treatment program fo r a person who consumes alcohol o r drugs and that

(A ) requires partic ipation fo r at least 18 consecutive months;

(B ) includes planning and treatment fo r alcohol o r drug

addiction;

(C ) includes emphasis on personal responsib ility;

(D ) provides in-court recognition o f progress and sanctions fo r

relapses;

(E) requires payment o f  restitution to v ictim s and com pletion 

o f  com m un ity  w ork service;

(F) includes physician approved treatment o f physical addiction 

and treatment o f thc psychological causes o f addiction;

(G) includes a m on ito ring  program and physical placement or

housing; and

(H ) requires adherence to  conditions o f probation;

(2) "sentence" or "sentencing" includes a suspended im position  o f 

sentence as authorized under AS 12.55.0S5.

*  Sec. 3. AS 2S.35.030(b) is amended to read:

(b) Except as provided under (n) o f this section, d riv ing  w h ile  under the 

influence o f an a lcoho lic  beverage, inhalant, o r contro lled substance is a class A 

misdemeanor, l  oon [EXC EPT AS P R O V ID E D  U N D E R  (p) OF T H IS  SEC TIO N , 

UPO N] conviction .

( I ) the court shall impose a m in im um  sentence o f im prisonm ent o f

(A ) not less than 72 consecutive hours and a fine  o f  not less 

than $1,500 i f  the person has not been p rev ious ly  convicted;

(B ) not less than 20 days and a fine o f not less than $3,000 i f  

the person has been previously convicted once;

(C) not less than 60 days and a fine o f not less than 54,000 i f  

the person has been previously convicted tw ice and is not subject to 

punishment under (n i o f this section;

(D ) not less than 120 days and a fine o f not less than $5,000 i f  

the person has been previously convicted three times and is not subject to

WORK DRAFT WORK DRAFT 24-LS 1295VF
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punishment under (n) o f this section;

(E) not less than 240 days and a fine o f not less than $6,000 i f  

the person has been previously convicted four limes and is not subject to 

punishment under (n) o f this section;

(F) not less than 360 days and a fine o f not less than $7,000 i f  

the person has been previously convicted more than fou r tim es and is not 

subject to punishment under (n) o f  this section;

(2) the court may not

(A ) suspend execution o f sentence or grant p robation  except on 

cond ition  that the person

(i) serve the m in im um  im prisonm ent under (1) o f this

subsection; and

( ii)  pay the m in im um  fine required under (1) o f this

subsection;

(B) suspend im pos ition  o f sentence;

(3) the court shall revoke the person's driver's license, p riv ilege  to

drive, o r p riv ilege to obtain a license under AS 2S.15.1S1. and m ay o rder that the

m otor vehicle, aircraft, or watercraft that was used in commission o f  thc offense be 

fo rfe ited  under AS 28.35.036; and

(4) the court may order that the person, w hile  incarcerated or as a

cond ition  o f probation or parole, take a drug or combination o f  drugs intended to

prevent the consumption o f an a lcoholic beverage; a condition o f  p robation  o r parole 

imposed under this paragraph is in addition to any other cond ition  authorized under 

another p rovis ion  o f  law.

*  £'• c. 4. AS 28.35.032(g) is amended to read:

(g.) U pon [EXC EPT AS P R O V ID E D  U N D ER  (r) O F T H IS  SEC TIO N , 

U P O N ] conviction  under this section,

( J) the court shall impose a m in im um  sentence o f im prisonm ent o f

(A ) not less than 72 consecutive hours and a fine  o f not less 

than $1,500 i f  the person has not been previously convicted:

(13) not less than 20 days and a fine o f not less than $3,000 it

WORK DRAFT WORK D RA FT 24-LS 1295VF
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thc person has been previously convicted once;

(C) not less than 60 days and a fine  o f not less than $4,000 i f  

the person has been previously convicted tw ice and is not subject to 

punishment under (p) o f this section;

(D ) not less than 120 days and a fine o f not less than $5,000 i f  

the person has been previously convicted three times and is not subject to 

punishment under (p) o f this section;

(E) not less than 240 days and a fine o f not less than $6,000 i f  

the person has been previously convicted fou r times and is not subject lo 

punishment under (p) o f this section;

(F) not less than 360 days and a fine o f not less than $7,000 i f  

the person has been previously convicted more than fou r times and is not 

subject to punishment under (p) o f  this section;

(2) the court may not

(A ) suspend execution o f thc sentence required by (1) o f this 

subsection o r grant probation, except on condition that the person

fi)  serve the m in im um  im prisonm ent under (1) o f this

subsection; and

( i i ) pay thc m inim um  fine required under f l )  o f this

subsection; or

(13) suspend im position  o f sentence;

(3) the court shall revoke thc person's driver's license, priv ilege to

drive, o r privilege to obtain a license under AS 28.15.181. and may order that the

m otor vehicle, aircraft, or watercraft that was used in com m ission o f  the offense be 

fo rfe ited  under AS 28.35.036;

(4) the court may order that the person, w h ile  incarcerated or as a

cond ition  o f probation o r parole, take a drug or com bination o f drugs intended to

prevent the consumption o f an a lcoho lic  beverage; a cond ition  o f probation or parole 

imposed under this paragraph is in addition to any other cond ition  authorized under 

another provision o f law ; and

(5) the sentence imposed by the court under this subsection shall run

WORK D RA FT WORK DRAFT 24-LS 1295'F
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consecutively w ith  any other sentence o f im prisonm ent imposed on thc person.

*  Sec. 5. AS 47.37.040 is amended to read:

Sec. 47.37.040. D uties o f  departm ent. The department shall

(1) develop, encourage, and foster statewide, regional, and local plans 

and programs fo r the prevention o f alcoholism  and drug abuse and treatment o f 

alcoholics, intoxicated persons, drug abusers, and inhalant abusers in cooperation w ith 

public and private agencies, organizations, and ind iv idua ls , and provide technical 

assistance and consultation services fo r these purposes:

(2) coordinate the efforts and enlist the assistance o f all pub lic  and 

private agencies, organizations, and ind iv iduals interested in prevention o f a lcoholism , 

drug abuse, and inhalant abuse, and treatment o f a lcoholics, intoxicated persons, drug 

abusers, and inhalant abusers;

(3) cooperate w ith  the Department o f  Corrections in establishing and 

conducting programs to provide treatment fo r alcoholics, in toxicated persons, drug 

abusers, and inhalant abusers in o r on parole from  penal institu tions:

(4) cooperate w ith  the Department o f  Education and Early 

Development, school boards, schools, police departments, courts, and other pub lic  and 

private agencies, organizations, and ind iv iduals in establishing programs fo r the 

prevention o f a lcoholism , drug abuse, and inhalant abuse, and treatment o f alcoholics, 

intoxicated persons, drug abusers, and inhalant abusers, and preparing curricu lum  

materials fo r use at a ll levels o f school education;

(5) prepare, publish, evaluate, and disseminate educational material 

dealing w ith  the nature and effects o f alcohol and drugs, and the misuse o f hazardous 

vo latile  substances:

(6) develop and im plem ent, as an integral part o f  treatment programs, 

an educational program fo r use in the treatment o f a lcoholics, intoxicated persons, 

drug abusers, and inhalant abusers that includes the dissem ination o f  in form ation  

concerning the nature and effects o f alcohol, drugs, and hazardous vo la tile  substances;

i7 ) organize and foster tra in ing  programs fo r  a ll persons engaged in 

treatment o f  alcoholics, in toxicated persons, drug abusers, and inhalant abusers, and 

establish standards fo r tra in ing  paraprofcssional a lcoholism , drug abuse, and inhalant

WORK DRAFT WORK DRAFT 24-LS I295\F
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abuse workers;

(8) sponsor and encourage research in to  the causes and nature o f 

alcoholism , drug abuse, and inhalant abuse, and the treatment o f  alcoholics, 

intoxicated persons, drug abusers, and inhalant abusers, and serve as a clearinghouse 

fo r in form ation  re la ting to alcoholism , drug abuse, and inhalant abuse;

(9) specify uniform  methods fo r keeping statistical in form ation  by 

public and private agencies, organizations, and ind iv idua ls , and co llect and make 

available relevant statistical inform ation, in c lud ing  num ber o f persons treated, 

frequency o f admission and rcadmission, and frequency and duration o f  treatment;

(10) conduct program planning activ ities approved by the A dvisory 

Board on A lcoho lism  and D rug Abuse;

(11) review  all state health, welfare, and treatment plans to be 

submitted fo r federal funding, and advise the com m issioner on provisions to be 

included relating to alcoholics, intoxicated persons, drug abusers, and inhalant 

abusers;

(12) assist in the development of, and cooperate w ith , a lcohol, drug 

abuse, and inhalant abuse education and treatment programs fo r employees o f  state 

and local governments and businesses and industries in the slate;

(13; use the support and assistance o f  interested persons in the 

com m unity, particu la rly  recovered alcoholics, drug abusers, and inhalant abusers, lo 

encourage alcoholics, drug abusers, and inhalant abusers to vo lun ta rily  undergo 

treatment;

(14) cooperate w ith  the Department o f  Public Safety and thc 

Department ol Transportation and Public Facilities in cstaolishing and conducting 

programs designed to deal w ith  the problem o f  persons operating m otor vehicles w hile  

under thc influence o f an alcoholic beverage, inhalant, o r contro lled substance, and 

develop and approve alcohol in form ation courses required to be taken by drivers under 

AS 2S.15 or made available to drivers to reduce points assessed fo r v io la tion o f tra ffic  

laws;

(15) encourage hospitals and other appropriate health fac ilities  to 

admit w ithout d iscrim ination  alcoholics, in toxicated persons, drug abusers, and
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inhalant abusers and to provide them w ith  adequate and appropriate treatment;

(16) encourage all health insurance programs to include alcoholism 

and drug abuse as a covered illness;

(17) prepare an annual report covering thc activ ities o f the department 

and n o tify  thc legislature that the report is available;

(18) develop and im plem ent a tra in ing program on alcoholism  and 

drug abuse fo r employees o f state and m unicipal governments, and private institutions;

(19) develop curricu lum  materials on drug and alcohol abuse and the 

misuse o f  hazardous volatile  substances fo r use in grades kindergarten through 12, as 

w ell as a course o f instruction fo r teachers to be charged w ith  presenting the 

curricu lum ;

(20) develop and im plem ent o r designate, in cooperation w ith  other 

state or local agencies, a juven ile  alcohol safety action program that provides alcohol 

and substance abuse screening, referral, and m onitoring  o f persons under 18 Years o f 

age who have been referred to it by

iA )  a court in connection w ith  a charge o r conviction  o f a 

v io la tion  or misdemeanor related to the use o f alcohol o r a controlled 

substance;

(B ) the agency responsible fo r thc adm inistration o f motor 

veh ic le  laws in connection w ith  a license action related to the use o f  alcohol or 

a contro lled  substance; or

(C ) department s ta ff after a delinquency adjudication that is 

related to the use o f  alcohol or a contro lled  substance;

(21) develop and im plem ent, or designate, in cooperation w ith  other 

state or local agencies, an alcohol safety action prograr that provides alcohol and 

substance abuse screening, referral, and m on ito ring  services to persons who have been 

referred by a court in connection w ith  a charge o r conviction o f  a misdemeanor 

in vo lv in g  the use o f a m otor vehicle, a ircraft, o r watercraft and alcohol o r a contro lled 

substance, re fe rre d  bv a cou rt unde r AS 2S.35.02S. or referred by an agency o f the 

stale w ith  the responsib ility fo r  adm inistering m otor vehicle laws in connection w ith  a 

driver's license action in vo lv ing  thc use o f a lcohol o ra  contro lled substance.
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*  Sec. 6. AS 2S.35.030(p) and 28.35.032(r) arc repealed.

*  Sec. 7. Thc uncodified law o f the Slate o f Alaska is amended by adding a new section to 

read:

IN D IR E C T  C O U R T R U LE  A M E N D M E N T . AS 28.35.028(b), added by sec. 2 o f this 

A ct, has the effect o f amending Rule 35, A laska Rules o f C rim ina l Procedure, by allow ing a 

court lo consider and reduce a c rim ina l sentence outside o f  thc tim e periods currently 

provided by that rule.

*  Sec. 8. The uncodified law  o f thc State o f  Alaska is amended by adding a new section to 

read:

T R A N S IT IO N . N otw ithstanding sec. 6 o f this A ct, defendants partic ipating in a court- 

ordered treatment program under AS  28.35.030(p) o r 2S.35.032(r) o r the therapeutic court 

p ilo t program created by ch. 64, S LA  2001, as amended by ch. 109, S LA  2004, on thc 

e ffective  date o f this A c t, shall continue in the ir respective programs under the terms o f that 

program un til the ind iv idua l program is completed.

*  See. 9. Th is A c t takes effect im m ed ia te ly  under AS 01.10.070(c).
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House of Representatives
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Representative Norman Rokeberg
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Hy: Representative Norm an Rokeberg
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w h i le  u n d e r th e  in f lu e n c e ; re la t in g  lo  c o u r t-o rd e re d  tre a tm e n t p ro g ra m s  fo r  c e rta in  
o ffe n d e rs  and  o ffe n s e s ; a m e n d in g  R u le  35, A la s k a  R u le s  o f C r im in a l P ro ced u re s ; and  
p r o v id in g  fo r  an e ffe c t iv e  date .

C h a n g e s  m ade  b y  the  CS are  in  b o ld .

S e c tio n  1: C o n fo rm in g  a m e n d m e n t re fe re n c in g  the  n e w  th e ra p e u tic  com  I s ta tu te .

S e c tio n  2: C rea tes  a th e ra p e u tic  c o u r t s ta tu to ry  s tru c tu re , AS  28.35.028.

A S  28.35.028(a): P rov ides  a u th o r ity  fo r  a d e fe n d a n t to  e n te r a c o u r t-  
o rd e re d  tre a tm e n t p ro g ra m  i f  cha rged  u n d e r  the  H IM  o r  re fusa l statu tes. 
A  d e fe n d a n t ca n n o t p a r tic ip a te  in  th e  p ro g ra m  i f  th e y  have  a lre a d y  d on e  
so tw o  o r  m o re  tim e s .

A S  28.35.028(b): D e fen d an t sha ll e n te r a p lea o f no  con tes t o r  g u i l t }  plea.
I he s ta le  a n il d e fe n d a n t m ay e n te r a plea ag reem en t. T he  c o u r t sha ll 

e n te r a ju d g m e n t o f c o n v ic tio n  fo r  the  o ltonse (s) to r  w h ic h  the  d e fe n d a n t 
p leaded  I here  m u s t be a schedu le  p ro v id e d  lo r  p a y m e n t o f re s titu tio n . 
T he  c o u r t  m av w ith h o ld  p ro n o u n c e m e n t ot sentence o r f in e  as an 
in c e n tiv e  In c o m p le te  the  re co m m e nd e d  tre a tm e n t. C o u r t  m a v  reduce  the 
sentence based on  d e fe n d a n t's  co m p lia n c e  w ith  the  tre a tm e n t p lan . C o u rt 
ca nn o t reduce  b e lo w  the  m a n d a to ry  m in im u m  unless the  d e fe n d a n t has 
su ccess fu llv  c o m p lie d  w ith  a nd  co m p le te d  the  tre a tm e n t p lan . C o u r t  m ay 
c o n s id e r d e fe n d a n t's  co m p lia n c e  w ith  the  tre a tm e n t p la n  as a m it ig a t in g  
fa c to r  a l lo w in g  a re d u c tio n  o t sentence.

A S  28.35.028(c): Il d e ie n d a n t does no t successtu llv  c o m p le te  the  c o u r t-  
o rd e re d  tre a tm e n t p ro g ra m , d e fe n d a n t's  p lea sha ll s tand  and  the  c o u rt 
sh a ll im p o se  sentence.

INK HIMfli.Wl t llll AVI MUI ’ “Tl * •ANCHCJHAGF AK'iT'M PHONE • W)?6rM.I17 I ax !“(•;, rr/j oit'i
SESSIONAt A KA STATE CAPITOL JUKI At I AK V.m ,i m* ’ I’HOHF •liT » AX .0 •, . - ! i
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S e c tio n  3: 

S e c tio n  4: 

S e c tio n  5:

S e c tio n  6:

S e c tio n  7:

S e c t i o n  8:

S e c t i o n

A S  28.35.028(d): P ro v id e s  fo r  in fo rm a tio n  a n d  re p o rts  on d e fe n d a n t's  
assessm ent, tre a tm e n t a n d  p ro g ress  fo r  those  e n tit ie s  in v o lv e d  w ith  the 
th e ra p e u tic  c o u rt. V ic t im  is e n tit le d  to  p e r io d ic  re p o r ts  on  d e fe n d a n t's  
p ro g ress  a n d  p a r tic ip a t io n .

A S  28.35.028(e): E le c tro n ic  m o n ito r in g  a n d  house  a rre s t can be a c o n d it io n  

o f b a il o r  p ro b a tio n .

A S  28.35.028(f): C o u r t  s h a ll re fe r  th e  d e fe n d a n t lo  A lc o h o l S a fe ly  A c t io n  
P ro g ra m  (A S A P ).

A S  28.35.028(g): C o u r t  m a y  re q u ire  d e fe n d a n t to  take  a d ru g  o r 
c o m b in a tio n  o f  d ru g s  to  p re v e n t c o n s u m p tio n  o f a lco h o l.

A S  28.35.028(h): D e p a rtm e n t o f I Ic a lth  &  Socia l S erv ices m a y  re q u ire  
tre a tm e n t p ro v id e rs  to  m a ke  advances to  the  d e fe n d a n t fo r  the  in it ia l cost 
re la te d  to  the  use o f  N a u re xo n e . D e fe n d a n t m u s t re p a y  the tre a tm e n t 
p ro v id e r .

A S  28.35.028(i): D e fines  c o u r t-o rd e re d  tre a tm e n t p rop,ram , tre a tm e n t p lan , 
sentence a n d  sen tenc ing .

C o n fo rm in g  a m e n d m e n t.

C o n fo rm in g  a m e n d m e n t.

C o n fo rm in g  a m e n d m e n t to  I I& S S  s ta tu te s  fo r  A S A P  p a r t ic ip a t io n  in  
th e ra p e u t ic  c o u rt.

Repeals the  fo l lo w in g  s ta tu tes :

AS 28.35.l)3 l)(p): E x is tin g  c o u r t-o rd e re d  tre a tm e n t p ro v is io n s

AS 28.35.032(r): E x is tin g  c o u r t-o rd e re d  tre a tm e n t p ro v is io n s .

R e p ea l o f  A S  I2 .5 5 .l5 5 (d )(1 7 ) w as d e le te d  f ro m  th e  CS.

In d ire c t c o u r t ru le  a m e n d m e n t to  R ule 35, A la s k a  Rules o! C r im in a l 
P rocedu re , aw the  c o u r t w i l l  be a llo w e d  to  c o n s id e r a n d  reduce  a c r im in a l 
sentence o u ts id e  o f the  t im e  p e r io d s  p ro v id e d  b y  the  ru le .

T ra n s itio n  se c tion  tha t a llo w s  thxso  in  e x is tin g  th e ra p e u tic  c o u r t p ro g ra m s  
ti> c o m p le te  th e ir  e x is tin g  p ro g ram s.

Im m e d ia te  e ffe c tiv e  date.

I I * !  V M /2 0 0 (i



A L A S K A  S T A TE  L E G IS L A T U R E  
House of Representatives

' OMMirTEE ASf.lfiNMENTE.
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Representative Norman Rokeberg
o-mml. Representative? Norman Rokobcrg ,; logiivs!n(o.nk.us

INTLHIM
711* WEST •ITU AVENUE. SUHL 
ANCHOMAf.E. AK 00501 
PHONE (007) 209-0! 17 
TAX |907| ?09*0» !0

SESSION
ALASKA STATE CAPITOL 
IUNEAJ. AK IMP
PHONE
FAX iOf)7)4C5-rCn..

SPO N SO R  S T A T E M E N T  F O R  I I I *  441 
Hy: Representative N o rm a n  R okeberg

T itle:  A n  Act r e la t in g  lo  o p e r a t in g  or d r iv in g  a m otor  v e h ic le ,  aircraft, or w atercraft  
w h i l e  u n d er  th e  in f lu e n c e ;  r e la t in g  to m it ig a t in g  factors  in  s e n te n c in g ;  a m e n d in g  
R u le  35, A la sk a  R u le s  o f  C r im in a l  P roced ures;  an d  p r o v id in g  for  an  e f f e c t iv e  date.

T h c  A la ska  L e g is la tu re  has re p e a te d ly  sta ted  its  b e lie f in  the  e ffec tiveness  ot th e ra p e u tic  
c o u rts . T h e ra p e u tic  c o u rts  save m o n ey  a nd  reduce  re c id iv is m  by  c h a n g in g  the  lo n g ­

te rm  a d d ic t iv e  b e h a v io r  o f  o ffe n de rs . I he A n c h o ra g e  W e llness  C o u r t tra cke d  g ra du a te s  
o f its  th e ra p e u tic  c o u r t  o v e r a th ree -ye a r p e r io d  a fte r g ra d u a tio n . O n ly  25 p e rcen t o f  the 
g ra d u a te s  had a n v  repeat c rim e . T h is  is in  s ta rk  c o n tra s t to  the  75 p e rcen t o f D U I 
d e fe n d a n ts  w h o  re -o ffe n d  a fte r  s e rv in g  th e ir  t im e  in  ja il.

O v e r the  last seve ra l vears, the  le g is la tu re  has m ade  tre m e n d o u s  e ffo r ts  to  p ro v id e  these 
c o u rts  w ith  the  s ta tu to ry  too ls , fin a n c ia l assistance a n d  in s t itu t io n a l s u p p o r t  to  m ake  
these c o u rts  successfu l. T o  fu r th e r  the a c co m p lish m e n ts  o f th e ra p e u tic  co u rts , the  22nd 

L e g is la tu re  c rea ted  a p ilo t D U I p ro g ra m  in  A n ch o ra g e  a n d  be the l. T h is  p ilo t  p ro g ra m  
is set to  e x p ire  on  June 30th, 20116.

As th e ra p e u tic  c o u r ts  are being, fo rm e d  a ro u n d  the  state, f ro m  K e tc h ik a n  lo  F a irbanks , it 
is im p o r ta n t these c o u rts  have  u n ifo rm ity  in  th e ir  o p e ra tio n . I l l *  I I I  takes d ll o l the 
too ls  c rea ted  o v e r the  last severa l vears and  estab lishes one  u n ifo rm  th e ra p e u tic  c o u r t 

s ta tu to ry  s tru c tu re  to  be a p p lie d  th ro u g h o u t the  state.

Ib is  le g is la tio n  s tre a m lin e s  and  m akes m o re  w o rk a b le  p ro v is io n s  fo r  a th e ra p e u tic  
c o u r t.  I IU  4 1 1 is v ita l to  c re a tin g  p e rm a n e n t successfu l th e ra p e u tic  c o u r ts  lo r  the  peo p le  

o f  A la ska .

I u r g e  y o u r  s u p p o r t  of this legislation.

I D  I t/1 l/2 ()i)o
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MAY 0 3 2006
SENATE FINANCE COMMITTEE
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IN TO OFFICE: <DV

Finance Committee considered CS FOR HOUSE BILL NO. 441 (FIN)

HB 441 THERAPEUTIC COURT FOR DUI

"An Act relating to operating or driving a motor vehicle, aircraft, or watercraft while under the influence; 
relating to court-ordered treatment programs for certain offenders and offenses; amending Rule 35, Alaska 
Rules of Criminal Procedure; and providing for an effective date."

and recommends:
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S T A T E  O F  A L A S K A

201(6 L E G IS L A T IV E  S E S S IO N

Revision Dale/Time (Note if correction): 2/23/06 5:20 p.m. Dept. Affected:______________ Administration
T itle  A n a c t re la ting  to  o p e ra tin g  o r d riv ing  a m o to r________ R D U  Lega l a nd  A d vo ca cy  S erv ices
________________ veh ic le , a irc ra ft, o r w a te rc ra ft w h ile  u n d e r Ihe ...______ C om po n e n t O ffice  o f P u b lic  A d vo ca cy
S p o n so r R ep. R okebe rg_______________________________________  _______________________________
R e q u e s te r (H ) JU D ______________________________________________ C om po n e n t No. 43__________

E x p e n d i t u r e s /R e v e n u e s _________________________________________ (T h o u s a n d s  o f  D o lla rs )
N o te :  A m o u n t s  d o  n o t  i n c l u d e  in f l a t io n  u n l e s s  o t h e r w i s e  n o t e d  b e l o w .

O P E R A T I N G  E X P E N D I T U R E S F Y  2 0 0 7 F Y  2 0 0 8 F Y  2 0 0 9 F Y  2 0 1 0 F Y  2 0 1 1 F Y  2 0 1 2

P e r s o n a l  S e r v i c e s 0 , 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

T r a v e !

C o n t r a c t u a l

S u p p l i e s

E q u i p m e n t

L a n d  f i  S t r u c t u r e s

G r a n t s  f i  C l a i m s

M i s c e l l a n e o u s

T O T A L  O P E R A T I N G 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

C A P I T A L  E X P E N D I T U R E S

C H A N G E  IN R E V E N U E S  ( )

F U N D  S O U R C E ( T f i o u s a n d s  o f  D o l l a r s )

1 0 0 2  F e d e r a l  R e c e i p t s

1 0 0 3  G F  M a t c h

1 0 0 4  G F 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

1 0 0 5  G F / P r o g r a m  R e c e i p t s

1 0 3 7  G F / M c n t a l  H e a l t h

O tn e r  (Specify T ype - -D o  not ab b re v ia te )

T O T A L 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  ( F Y 2 0 0 G )  c o s t : 0 . 0

M a r k  t h i s  b o x  (X J  if f u n d i n g  f o r  t h i s  b i l l  i s  i n c l u d e d  m  t h e  G o v e r n o r ' s  F Y  2 0 0 7  b u d g e t  p r o p o s a l :

P O S I T I O N S

F u l l - t im e

P a r t - t i m e

T e m p o r a r y

A N A L Y S IS : lA tt.ich  a separatepage it iuicf.-sc.ir/)

This legislation would authorize ‘Therapeutic courts" for individuals l urged with violations of AS 28.35.030 
(Operating a vehicle, aircraft or water cralt while under the influence...) arid AS 28.35.032 (Refusal to submit 
to chemical test). Therapeutic courts provide an alternative to the normal criminal justice process 
emphasizing treatment and rehabilitation.

This legislation would have no fiscal impact on the Office of Public Advocacy,

P r e p a r e d  by: J o s h u a  P  F i n k .  D i r e c t o r ______________

D i v i s i o n  O f f i c e  o f  P u b l i c  A d v o c a c y ____________

Approved by Mt".- Tibbles Deputy Curnmicsiunor
Agency Administration____________________

iitwu>ii*7''!»:iob)ii Pago 1 of 1

P h o n o  ( 9 0 7 )  2 C 9 - 3 5 Q C  

D a t e / T i m e  ?/23/<jG 5 : 2 0  P M
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(H) P ub lish  D ate : 2 /27 /06

MAY 0 3 2006
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FISCAL NOTE
STA TE O F  ALASKA
2006 LEG ISLA TIV E SESSIO N

R e v is io n  D a te /T im e  (N o te  if  c o rre c t io n ) :____________
Title Therapeutic Courts (or DUI/Sentencing

Fiscal Note Number: 

Bill Version.
(H) Publish Dale:

Dept. Affected: 
'RDU

MAY o 3 2006
[SENATE TINANCE COMMITTEE

REPORTED OUT I

H B 441

2 /27 /06

Alaska Court System
Component Trial Courts

Sponsor
Requester

Representative Rokeborq

E x p e n d i tu r e s /R e v e n u e s

Component No. 

(T h o u s a n d s  o f  D o lla rs )
Note: Amounts do not include inflation unless otherwise noted below.

C A P IT A L  E X P E N D ITU R E S

C H A N G E  IN R E V E N U E S  (

F U N D  S O U R C E Thousands of Dollars)

O P E R A T IN G  E X P E N D ITU R E S FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

T O T A L  O P E R A T IN G 0.0 0.0 0.0 0.0 0.0 0.0

1002 F edera l R ece ip ts

1003 G F M atch
1004 G F

1C05 G F /P rog ram  R ece ip ts
1037 G F /M en ta l H ea lth
O th e r (Specify Type-D o n y  .Ui!■rt-virdi-t

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

E s tim a te  o f  a n y  c u r re n t  y e a r (FY200G) c o s t:  0 0
M a rk  th is  b o x  (X) i f  fu n d in g  fo r  th is  b i l l  is  in c lu d e d  in  th o  G o v e rn o r ’s  FY 2007 b u d g e t p ro p o s a l:  

P O S IT IO N S

F u ll-tim e

P a rt-tim e
Tem pora ry

| A N A L Y S IS : (A tl.ic li a ncfi.v.itv  pa j i t  i !  lire *

T h e  c o u r t  s y s te m  G oes n o t a n t ic ip a te  a n y  f is c a l im p a c t  fro n t Ih e  p a s s a g e  o f  H B  4 4 1 .

P re p a re d  by D oun W uu live r, AUrim nc.u.it1.«.• A tto rney____________________________  P hone  4 6 3 -4 7 6 0
D iv is io n  A la ska  ' ourt S ystem ________________________________________________ D a li T im e  2/21/Op - i1 2 46 pm

A p p ro ved  by D oug W uo livo r for S tephan ie  C ole . A dm m stra tive  D irector__________  D a le  2/21/2006_________
A g e n cy  A la ska  C ourt S ystem _______________________________________________

iiiwLi.iiitunxi-.nuni Page 1 of 1
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FISCAL NOTE
S T A T E  O F  A L A S K A

200ft L E G IS L A T IV E  S E S S IO N

R e v is io n  D a te /T im e  (N o te  if  co rrec tion ): 
T itle "A n  A c t re la ting  to ope ra tin g  o r  d riv ing  a m oto r

F isca l N o te  N um ber. 

B ill V ers ion :

(H ) P ub lish  Date:

D ept. A ffec ted : 
'R D U

3

MAY 0 3 200C
SENATE FINANCE COMMITTEE

REPORTED OUT

H B 441

2/27 /06

LA W
C IV IL

veh ic le , a irc ra ft, o r  w a te rc ra ft w h ile  u nder tho  in flu e n c e ..." C om ponen t C rim ina l Ju s tice  L itiga tion
S po n so r
R e questo r

R e p re se n ta tive  R okeberg
H ouse  Jum cia ry

E x p e n d i t u r e s /R e v e n u e s

C om ponen t No. 

( T h o u s a n d s  o f  D o lla rs )
N ote : A m o u n ts  do not in c lu d e  in fla tion  un less  o therw ise  noted below .
O P E R A T IN G  E X P E N D IT U R E S FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

P e rso n a l S erv ices

T rave l
C on tra c tu a l

S u p p lie s
E q u ip m e n t

Lara! & S truc tu res
G ran ts  & C la im s I

M isce lla n eo u s
T O T A L  O P E R A T IN G 0.0 0.0 0.0 0.0 0.0 0.0

C A P IT A L  E X P E N D IT U R E S

C H A N G E  IN R E V E N U E S  (

F U N D  S O U R C E (Thousands  o f D o lla rs)

1002 F ed e ra l R e ce ip ts

1003 G F  M atch
1004 G F

1005 G F /P rog ram  Rec -ipts 
1037 GF. M enta l H ea lth

: .i >■ D- • ■’ -a
T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

E s tim a te  o f  a n y  c u r re n t  y e a r  (FY200G) c o s t :  0 0
C h e c k  th is  b o x  (X ) i f  fu n d in g  fo r  th is  h i l l  is  in c lu d e d  in  th e  G o v e rn o r ’s  FY 2 007  b u d g e t p ro p o s a l;  

P O S IT IO N S

F u ll-tim e
P art-tim e
Tem pora ry

A N A L Y S IS ; (A tl.ic li a sc parr i.V pa £/e if
This bill me!*., t l" ’ conditions under which the court may grant limited driver's license privileges to 
someone whose license woulu otherwise be revoked under a misdemeanor conviction for operating a 
vehicle, aircraft or water while under the influence of an alcoholic beverage, inhalant, or controlled 
substance, or refusal lo submit to a chemical test, if that person has successfully completed a court- 
ordered treatment program. The bill spells out the procedure Ihe court shall follow in allowing Ihe 
defendant io participate in a court-ordered treatment program, including imposing a sentence for a 
defendant who fails to complete the* treatment program, and the bill sets forth certain conditions the court 
may impose before allowing such treatment. The bill spells out what kind of programs or treatments the 
court may consider The bill removes conflicting mitigating sentencing language in AS 28.35.030 (b)(p) and 
AS 28 35.032(g)(r).
P re p a re d  by K a th ryn  D a u g h he te e  D irec to r P lum e 465 -3 6 7 3_______

U w is iw ii A.Jt i '1 M s . t i . i  S v 'in . i  : .J ...:..■■■'!___________________________________ Chile- I iru u  2/23.'H6 11 21 AM

Approved by Kathryn Dauqlilu-ieo fu i David Marquez. Attorney General  Dale 2/23/20QG______________
A g e n cy  Depar tment  o f Law ______________________________________________
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FISCA L NOTE #3

A N A L Y S IS  C O N T IN U A T IO N

The purpose of this bill is lo codify what has already been set forth in law in 2C01 in HB 172 and funded 
with accompanying fiscal notes. As a result, passage of this bill will not have a fiscal impact on Ihe 
Department of Law.

STA'I E O F ALASKA B ILL NO. MB 441_________
2006 LE G ISLA T IV E  SESSION

Page 2 of 2



FISCAL NOTE
S T A T E  O F  A L A S K A

2006  L E G IS L A T IV E  S E S S IO N

R e v is io n  D a te /T im e  (N o te  i f  c o r re c t io n ) :2 /2 3 /0 6  5 :3 0  p .m . 
T itie  A n  a c t re la ting  lo  o p e ia tin g  or d riv ing  a m oto r

veh ic le , a irc ra ft, o r  w a te rc ra ft w h ile  under th e ...

f - r c a l N o te  N u m be r 

Bill V e rs ion :

(H ) P ub lish  D ate :

Dept. A ffec ted : 
'R D 'J

MAY P 3 2006
SENATE FINANCE COMMITTEE

REPORTED OUT

C S H B  441 (FIN)

3 /17/06

A dm in is tra tion
L ega l and A dvo ca cy  S erv ices

C om po n e n t P u b lic  D e fe n de r A g e n cy
S p o n so r
R e queste r

Rep. R okeberg
H (Jud)

E x p e n d i t u r e s / R e v e n u e s

_  C om po n e n t No, 

(T h o u s a n d s  o f  D o lla rs )

1631

N ote : A m oun ts  do  no t inc lude  in fla tion  un less o therw ise  noted below .
O P E R A T IN G  E X P E N D IT U R E S FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

P e rso n a l Serv ices 
T rave l 
C on trac tua l 

S upp lies  

E qu ipm en t 

Land  & S truc tu res  
G ran ts  & C la im s 
M isce llaneous

0.0 0.0 0 .0 0 .0 0.0 0.0

T O T A L  O P E R A T IN G 0.0 0.0 0.0 0.0 0.0 0.0

C A P IT A L  E X P E N D IT U R E S

C H A N G E  IN R E V E N U E S  (

FU N D  S O U R C E (T housands  o f D o lla rs)

1002 F edera l R ece ip ts  

1 J03 G F  M atch
1004 G F

1005 G F /P rog ram  R ece ip ts  

1037 G F /M en ta l H ea lth
O th e r (Specify Type--Do not abbreviate)

0 .0 0.0 0 .0 0.0 0 .0 0.0

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

E s tim a te  o f  a n y  c u r re n t  y e a r  (FY 2006) c o s t :  C 0
M a rk  th is  b o x  (X) i f  fu n d in g  fo r  th is  b i l l  is  in c lu d e d  in  th e  G o v e rn o r 's  FY 2007  b u d g e t p ro p o s a l:  

P O S IT IO N S

F u ll-tim e
P a rt-tim e
T em p o ra ry

A N A L Y S IS : (Attach a separate page it  tivc.cs:.i>ry)

This legislation would authorize "therapeutic courts" for individuals charged with violations of AS 23.35.030 
(Operating a vehicle, aircraft or water craft while under the influence...) and AS 28.35.032 (Rcfusa1 to si hn.it 
to chemical test). Therapeutic courts ptovide an alternative to thc normal criminal justice process 
emphasizing treatment and rehabilitation.

This legislation is not expected 'o I iv e  a fiscal impact on the Public Defender Agency.

P re p a re d  by: Q u in la n  S ta in e r, D irec to r____________________________________________ P hono (907 ) 334-4414

D iv is io n  P u b lic  D e fende r A g e n cy____________________________________________  D n to /T im e  2 /2 3 /0 6  5  30  p m

Approved by Mike Tibbies. Deputy Commissioner____________________________  Dale 2/24/200G______
Agency Administration_______________________________________________
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FISCAL NOTE MAY 0 3 2006
SENATE FINANCE COMMITTEE

REPORTED OUT

ST A T E  O F ALA SK A
2006 L E G ISL A T IV E  SESSIO N

R e v is io n  D a le /T im e  (N o te  if c o r re c t io n ) :  
T itle "A i. a c t re la ting  to  ope ra tin g  o r  d iv ing  a m o to r 
ve h ic le , a irc ra ft, o r w a te rc ra ft w h ile  u n d e r the in f lu e n c e :.
S p o n s o r R e p re se n ta tive  R oke b e rg _____________________
R e q u e s te r

F isca l N ote  N um ber: 

Bill V e rs ion :

(H ) P ub lish  D ate :

D ep i. A ffec ted : 
'R D U

C S H B  441 (F IN )

3 / 1 7 / 0 6

C orrections
A d m in is tra tio n  and S upport

C om po n e n t O ffice  o f the  C o m m iss ione r

H o u se  F inance

E x p e n d itu re s/ R e v e n u e s

C o m po n e n t No. 

(T h o u s a n d s  o f  D o lla rs )

694

N ote : A m o u n ts  do  no t inc lude  in fla tio n  u n le ss  o th e rw ise  no ted  below .
O P E R A T IN G  E X P E N D IT U R E S FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

P e rso n a l S e rv ices 

T rave l 
C on tra c tu a l 

S u p p lie s  

E q u ip m e n t 
Land  & S truc tu res  
G ran ts  & C la im s 

M isce llaneous

0 .0 0.0 0.0 0 .0 0.0 0 .0

0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

0 .0 0.0 0.0 0 .0 0.0 0 .0

0 .0 0 .0 0 .0 0.0 0.0 0.0

0.0 0.0 0 .0 0 .0 0.0 0.0

0 .0 0 .0 0.0 0.0 0.0 0.0

0 .0 0 .0 0.0 0.0 0.0 0.0

0 .0 0 .0 0.0 0.0 0 .0 0.0

T O T A L  O P E R A T IN G 0.0 0 .0 0.0 0.0 0.0 0.0

C A P IT A L  E X P E N D IT U R E S

C H A N G E  IN R E V E N U E S  (

FU N D  S O U R C E  (T h o u sa nd s  o f D o lla rs)

1002 F e d e .a ' R e ce ip ts  
1C03 G F M atch
1004 G F
1005 G F /P ro g ra m  R e ce ip ts  

1037 G F /M e n ta l H ea lth
O th e r (Specify Type-'Do not abbreviate)

0 .0 0.0 0 .0 0.0 0.0 0.0

0 .0 0.0 0.0 0 .0 0.0 0.0

0.0 0.0 0 .0 0 .0 0.0 0 .0

0 .0 0 .0 0.0 0 .0 0 .0 0.0

0 .0 0 .0 0 .0 0 0 0.0 0.0

0 .0 0.0 0 .0 0 .0 0.0 0.0

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

E s tim a te  o f  a n y  c u r r e n t  y e a r  (FY 2U 06) c o s t :  V O
M a rk  th is  b o x  (X ) i f  fu n d in g  fo r  th is  b i l l  is  in c lu d e d  in  th o  G o v e rn o r 's  FY 2007  b u d g e t p ro p o s a l:

P O S IT IO N S

F u ll-tim e
P a rt-tim e
T em p o ra ry

A N A L Y S IS : (Attach a separata page it necessary)

The legislation codifies substance abuse treatment programs/therapeutic court projects that were set forth in 
law in 2001 in HB172. The legislation al .o specifies the types of programs or treatments the court may 
consider and removes conflicting mitigating sentencing language in AS 28.35 030(b)(p) and AS 
28.25.032(g)(r). The bill spells out tho procedures the court shall follow to allow the defendant to participate in 
a court-ordered treatment program, and sets forth certain conditions the court may impose before allowing 
such treatment. As the legislation primarily codifies what already is occurring, passage of the leg;Nation will 
not have a fiscal impact on the Department of Corrections.

P re p a re d  by: S h a rlo o n  G rillin . D ire c to r____________________________________________ P hone  (907) 465 -3339
D iv is io n  A d m in is tra tiv e  S e rv ice s  D a to /T im o  3 /1 /06  3 06  PM

A p p ro v e d  by  P o r lia  G .K. P a rke r, D epu ty  C o m m iss ione r__________________________  Date* 3 /1 /2006

A g e n cy  D e p a rtm e n t o f C o rre c tio n s__________________________________________

u«*4* jiw.vrosovD) Pago 1 of 1
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STA T E  OE ALASKA
2006 L EG ISLA TIV E SESSIO N

Revision Date/Time (Note if correction):
R E L A T IN G  T O  D U I; C O U R T  O R D E R E D  
T R E A T M E N T

F isca l N o te  N um ber; 

B ill V e rs io n .

( H ) P u b lish  Date  

D ept. A ffec ted :

FISCAL NOTE REPORTED OUT 

MAY 0 3 2006
c s .H B _ 4 4 j(F jN )— fiNANC£ COMMITTEE
3 /17 /06

H ea lth  & S oc ia l S e rv ices

Title R D U B e hav io ra l H ea lth

C om ponen t B ehav io ra l H ea lth  G ran ts

R O K E B E R GS ponso r 

R e ques te r 

E x p e n d i t u r e s /R e v e n u e s

H O U S E  (JUD) C om ponen t No. 

(T h o u s a n d s  o f  D o lla rs )

2 669

O P E R A T IN G  E X P E N D IT U R E S FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

P ersonal Serv ices 

Travel 

C o n tra r 'u a l 

S upp li s 

E q u ip m e n t 

Land & S truc tu res 

G ran ts  & C la im s 

M isce llaneous

T O T A L  O P E R A T IN G 0.0 0.0 0.0 0.0 0.0 0.0

C A P IT A L  E X P E N D IT U R E S

C H A N G E  IN R E V E N U E S  (0)

1002 Federa l R ece ip ts

1003 G F M atch

1004 GF

1037 G F/M enta l H ea lth  

O the rfS pec ify  T y p e -d o  nut abb rev ia te ) 
O the r/S pec ify  T y p e -d o  not abbrev ia te )

T O T A L 0.0 0.0 0.0 0 .0 0.0 0.0

E s tim a te  o f  a n y  c u r r e n t  y e a r  (FY200G) c o s t:  _____________
M a rk  th is  b o x  (X) i f  fu n d in g  fo r  th is  b i l l  is  in c lu d e d  in  th e  G o v e rn o r 's  FY 2007 b u d g e t p ro p o s a l:  

P O S 'T IO N S
Full-tim e
Part-tim e
T em pora ry

A N A L Y S IS : (Att.icn .j separate page it  nocassary)

The intent o f  this legislation is  to address the concerns /harriers experienced in implementing 
I l l i  172 enacted in 2001, as Chapter M  SLA Ol Therapeutic Courts lo r Offenders. This 
legislation addresses the Therapeutic Court process and the Rules o f  Crim inal Procedure.

In  the  cu rren t ver s ion  o l th is  h i l l ,  the  d iv is io n  has de te rm in e d  that passage o f  th e  le g is la tio n  w i ’ l resu lt in  zero  
f is c a l im pact H o w e v e r, i t  the in ten t o f  th is  le g is la tio n  !, to  m ake the therapeutic  cou rt a .sentencing o p tio n  
a va ila b le  " ,  " ,  , '  y in g  re in lan ls  s ta te w id e  (w h e th e r there  is an estab lished  the rapeu tic  cou rt o r  not
•the re  a rc  c u rre n t ly  s ix  estab lished co u rts  I then, the cost w i l l  be subs tan tia l, and in d e te rm in a te  at ib is  tim e

P repa red  try: C ris tv  W ilie r. D irec tor 
D iv is ion  B e h a v io ra l H ealth

P h o n e  2 6 0 -3410

D.ile/Tirno 02/23'?n%

Approved by; Karleen Jackson Commissioner_________
Agency Departmonl of Health and Serial Servicer-

D ato 03 /17 /2006
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C0MM2TTEE COPY

44011



FISCAL NOTE
STATE O F ALASKA
2006 L E G ISLA T IV E  SESSIO N

Revision Date/Time (Note if correction):_______________________
T itle  "A n  A c t re la ting  to  ope ra tin g  o r  d riv ing  a m otor

veh ic le , a irc ra ft, o r  w a te rc ra ft...."

MAY 0 3 2006
SENATE FINANCE COMMITTEE

REPORTED OUT

F iscal Note  N um ber: 

B ill V ers ion :

(H ) P ub lish  D ate :

Dept. A ffec ted  
RDU

C S H B  441 (FIN )

3 /17 /06

P ub lic  Safety
A laska  S ta te  T roo p e rs

C om ponen t A S i D e tachm en ts
S ponso r 
Reci je s te r

R e p resen ta tive  R okebe rg
H ouse  Ju d ic ia ry  C om m ittee C om ponen t No. 2325

E x p e n d i t u r e s / R e v e n u e s (Thousands of Dollars)
Note: A m o u n ts  d o  no t inc lude  in fla tio n  un less o the rw ise  noted below .
O P E R A T IN G  E X P E N D IT U R E S FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

P ersona l S e rv ice s  

T ra ve l 
C on trac tua l 
S upp lies  
E qu ipm ent 

Land  & S truc tu res  

G ran ts  & C la im s 

M isce llaneous
T O T A L  O P E R A T IN G 0.0 0.0 0.0 0.0 0.0 0.0

C A P IT A L  E X P E N D IT U R E S

C H A N G E  IN R E V E N U E S  ( )

F U N D  S O U R C E  (T h o u sa nd s  o f D o lla rs)
1002 F edera l R ece ip ts
1003 G F M atch
1004 GF

1005 G F /P rog ram  R ece ip ts  
1037 G F /M en ta l H ea lth
O th e r (Specify Tvpe-D o not a b b r e v i a t e )

T O T A L 0.0 0.0 0.0 0.0 0.0 | 0.0

E s tim a te  o f  a n y  c u r re n t  y e a r  (FY200G) c o s t :  0 .0______
M a rk  th is  n o x  (X) i f  fu n d in g  fo r  th is  b i l l  is  in c lu d e d  in  th e  G o v e rn o r 's  FY 2006  b u d g e t p ro p o s a l:  

P O S IT IO N S

F u ll-tim e

P art-tim e
T em pora ry

A N A L Y S IS : (Attach a separate page itnvcesxa iy)

Passage of this pioposed legislation will have no fiscal impact on the Department of Public Safety.

P repa red  by: L ie u te nant Jam es H c lg o o  P hone 9 0 7 -2 60 -4532
D iv is io n  A la s k a  S ta te  T roo p e rs______________________________________________  D a le /T im e  2 /2 4 /0 6  11:55 A M

A p p ro ved  by: C om m iss io n e r W illiam  T andcsko__________________  D a le  2 /24 /2006________

A g e n cy  D epa rtm e n t o f P u b lic  S afe ty________________________________________

ir*»iih iv : v?ih>4cjuo/ P ago  1 of 1
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SENATE FINANCE 
COMMITTEE u. I
Am endm ent --------
To Bill N u m b e r :_ lL 6 _ _ ± iL L —  
Sponsor: GrCcg M — 
natp Logged by'-Sjucu^

T E C H N IC A L  A M E N D M E N T

O F F E R E D  I N  T H E  S E N A T E  B Y  S E N A T O R  G R E E N

T O :  S C S  C S H B  4 41  ( J U D )

Page 1, L ine 11:

F o llow in g  "p rog ram " inserl: as d e fin ed  in A S  28 .35 .028 (h )



P r o o f

24-LS1295\C

IN  TH E  LE G IS LA T U R E  OF T H E  STATE O F A L A S K A

T W E N T Y -F O U R T H  LE G IS LA T U R E  - SECOND SESSION 

15V T IIE  SEN A TE FINANCE C O M M ITTEE

Orferiil:
R eferred:

Sf.*ons»r(s): REPRESEN TA TIV ES R O K EB ER G , M cG uire, Kelly, G ardner, LeDoux, C raw ford

S E N A T E  C S  F O R  C S  F O R  H O U S E  R I L L  N O .  441 ( F I N )

A B IL L  

FO R  A N  A C T  E N T IT L E D  

"A n  A c t re la tin g  to c r im in a l sentencing; re la tin g  to o p e ra tin g  o r  d r iv in g  a m otor 

vehicle, a irc ra ft ,  o r  w a te rc ra ft w h ile  u n d e r the in fluence: re la tin g  to court-o rde red  

trea tm en t p ro g ram s fo r  ce rta in  o ffenders and offenses; am end ing  R u le  35. A laska  Rules 

o f  C r im in a l P rocedure ; and p ro v id in g  fo r  an effective  da te ."

BE IT  E N A C T E D  BY T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

11 Section 1. AS 12.55.155(d)( 17) is amended to read:

(17) except in thc case o f an offense defined hy AS 11.41 or 

AS 11.40.400. the [OR A | defendant [W H O ] lias [P R E V IO U S LY ) been convicted o f 

a class It o r  C felony, and [T H E  D E F E N D A N T ], at the tim e o f sentencing. [IS 

A C T IV E L Y  P A R T IC IP A T IN G  IN  O R | has successful!) completed a coiiri-ordercd 

[STATE-APPR O VEP1 treatment program as delined in  AS 2S.35.02S(ln  that |IS 

R E L E V A N T  TO T H E  OFFENSE A N D  T H A T ] was begun after the offense was 

com m itted:

H' Sec. 2. AS 2S. I5 .201 td i is amended to read:

• 1. SCS C S lIlt 44111'INl
t:><w 7 i ‘X i  U n d e r  J : w ' - i  jn & J C n : : '  . . 'X T  U P A C FE TE P ]


