
ALASKA LEGISLATURE
H O U S E  a n d  S E N A T E  F I N A N C E  C O M M I T T E E  F I L E S ,  „ 2 0 0 5 - 2 0 0 6  2 9 3 5



1C

1 1

12

13

14

15

16

17

18

19

20

21

-)->

23

24

25

26

27

28

29

30

31

has been reunited with the child's parents: or

(4) ordered lo do so by the court in the best interest of the child.

(c) Notwithstanding (b)(1) - (3) of this section, the department may not 

distribute the proceeds of a trust under this section if the payment would be made to a 

guardian of a child who had been in the custody of the department immediately before 

the establishment of the guardianship, unless the guardianship was established under 

AS 13.26.090- 13.26.155.

*  See. 8. AS 47.14.100(e) is amended to read:

(e) When a child is removed from a parent's home, the department shall place 

the child, in the absence of clear and convincin» evidence [A SHOWING] of good 

cause to the contrary,

( 1 ) in the least restrictive setting that most closely approximates a 

family and that meets the child's special needs, if any:

(2 ) within reasonable proximity to the child's home, taking into 

account any special needs of the child and the preferences of the child or parent;

(3) with, in the following order of preference,

(A) an adult family member;

(B) a family friend who meets the foster care licensing 

requirements established by the department:

(C.) a licensed foster home that is not an adult family member 

or family friend;

(D) an institution for children that has a program suitable to 

meet the child's needs.

*  Sec. 9. AS 47.17 is amended by adding a new section to read:

Sec. 47.17.024. Duties of practitioners of the healing arts, (a) A practitioner 

of the healing arts involved in the delivery or care of an infant who the practitioner fltfW/KlwV) I 

determines has been adversely affected by. or is withdrawing from exposure to. a 

controlled substance or alcohol shall immediately notify the nearest office of the 

department of the infant's condition.

(b )  In th is  se c tion .

( 1) "controlled substance" has i : mc^.iing given in AS 11.7.1.900, but
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docs not include ;i substance lawfully taken under a prescription from a health care 

provider who is authorized to prescribe the substance:

(2 ) "infant" means a child who is less than 12 months of age.

*  Sec. 10. AS 47.17.033 is amended by adding new subsections to read:

(j) The training required under (c) of this section must address the 

constitutional and statutory rights of children and families that apply throughout the i 

investigation and department intervention. The training must inform department 

representatives of the applicable legal duties to protect the rights and safety of a child 

and the child's family.

(k) During a joint investigation by the department and a law enforcement
I

agency, the department shall coordinate an investigation of child abuse or neglect with 

the law enforcement agency to ensure that the possibility of a criminal charge is not 

compromised.

(/) Unless a law enforcement official prohibits or restricts notification under 

(k) of this section, at the lime of initial contact with a person alleged to have 

committed child abuse or neglect, the department shall notify the person of the 

specific complaint or allegation made against the person, e. jept that the identity of the 

complainant may not be revealed. J
*  Sec. 11. The uncodified law of the Stale of Alaska is amended by adding a new section to 

ead:

INDIRECT COURT RULE AMENDMENT. Sections 1 - 3 of this Act have the effect 

if amending Rule 18, Alaska Child in Need of Aid Rules of Procedure, relating to the 

erminalion of parental rights proceedings by increasing the standard of proof concerning 

ome elements from proof by a preponderance of the evidence to proof by clear and 

onvincing evidence.

:i: Sec. 12. The uncodified law of the State of Alaska is amended by adding a new section to 

:ud:

APPLICABILITY OF SECS. 1 - 3 OF THIS ACT. Sections 1 - 3 of this Act apply to 

child-in-necd-of-aid proceeding that is pending before the court, that is on appeal to the 

jurt. or for which the time for appeal to the court has not yet passed on or after the effective i 

ite of this Act.
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CONDITIONAL EFFECT. Sections 1 - 3 of this Act take effect only if sec. 11 of this 

Act receives the two-thirds majority vote of each house required by art. IV. sec. 15, 

Constitution of the Stale of Alaska 

*  Sec. 14. This Act takes effect immediately under AS 01.10.070(ck
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:i: Sec. 13. The uncodified law o f  die Slate o f  Alaska is amended by adding a new section to
read:
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FAM ILY  RIGHTS ACT o f 2006 
SCS CSHB 408(JUD)

In an effort to assist OCS in making public policy transparent and accountable in 
2005, Representatives Coghill, Chcnault, Rokebcrg, and McGuire joined in with 
Department o f Law and OCS to combine legislation into one bill. This also 
avoided duplication and canceling each other out. The process worked very well.

Because o f the success o f the Family Rights Act o f 2005, Representatives Coghill 
and Chcnault have again joined with OCS and Department o f  Law to line tune 
some OCS issues.

The Department o f Law has sections o f the bill that raises the standard for 
termination o f parental rights or denying a parent reasonable effort to clear and 
convincing evidence. Representative Kcrtlula amended the legislation to clarify 
the department’s intent to require health care providers to report to OCS when 
they believe a child has been adversely affected by or is withdrawing from 
exposure to a controlled substance or alcohol.

Representative Chcnault contributed language to clarify that when an official 
identified as a public official or employee under AS 47.10.092 requests 
information from the department about a CINA case, the department w ill have 
five working days to provide access to the information.

Representative Coghill’s language clarifies the intent o f I IB 53 that once a report 
o f harm iias resulted in a parent making public disclosure, the alleged perpetrator 
being charged with a crime, or has resulted in fatality or near fatality o f a child, 
OCS is able to disclose the nature and validity o f any report o f harm about any 
child in the family o f  the parent in a report o f harm.

Representative Coghill also has language that preserves the permanent fund 
dividends o f children in state custody until they turn 18 or i f  they are reunited 
with their parent(s). OCS applies for the PFD’s and places them in a trust.

A new Section 9 incorporates language from Rep. Neuman’s I IB 346 which 
requires training o f OCS social workers to include learning the constitutional and 
statutory rights o f the children and their parents, require them to work with law 
enforcement to prevent compromising evidence, ami requiring them to disclose to 
the accused the specific complaint or allegation without disclosing the reporter.



FAM ILY RIGHTS ACT of 2006 
SCS CSHB 408(JUD)

SE C TIO N A L F O R  SE N A TE  J U D IC IA R Y  C S

Section I. This section contains language that would release OCS from providing 
family support services when they can show the court, by clear and convincing evidence, 
that the parent or guardian poses substantial risk to a child, has committed a homicide of 
a child, or parent has taken such actions as described in Section 1. This raises the level of 
proof from “a preponderance of the evidence”. (Requested by Department of Law)

Section 2. This section raises the standard for the department showing they have 
complied with reasonable efforts to provide family support services from a 
“preponderance of evidence” to “clear and convincing evidence”. (Requested by OCS 
language; Rep. Coghill legislation-HB 261, 2001)

Section 3. This section is language clean up to accommodate Section 2 amendments.
(Department o f Law)

Section 4. When a public official or an employee requests information from the 
department, they will now have live working days to respond. (I IB 327 -  Rep. Chcnault)

Section 5. Clarifies the intent of HB 53 that once a report of harm has resulted in a 
parent making public disclosure, the alleged perpetrator being charged with a crime, or 
has resulted in fatality or near fatality of a child, OCS is able to disclose the nature and 
validity of any report of harm about a child in a report of harm. (Representative Coghill)

Section 6. Broadens the department’s ability to discuss a report of harm pertaining to
not only children in the family or household, but also children who may be under the care 
of a perpetrator in a report of harm. (Representative Coghill)

Section 7. Last summer two teenagers were placed in a foster home and the foster
parents were appointed as legal guardians. The State released the teens' permanent fund 
dividends to the legal guardians. The placement did not work and the children were 
removed from the home without their dividends. Section 6 says the only way a child’s 
past dividend can be released is if  the child is adopted and has remained adopted for one 
year, the child turns eighteen and the PFD’s are released by OCS, the child is returned to 
the parcnt(s), or the department is ordered to do so by the court. The one-year provision 
is put in place because there is a high rate of adoptions being disturbed. Subsection (c) 
clarifies this applies to legal guardians of children who have been in state custody, unless 
the guardianship was established for an incapacitated person. (Representative Coghill)



Section 8. This section requires practitioners of the healing arts involved in the 
delivery or care of a child who determines the child is adversely affected by a controlled 
substance or alcohol to notify OCS. It clarifies that a “controlled substance” does not 
include prescription medication, but rather “a drug, substance, or immediate precursor 
included in the schedules set in AS 11.71.140- 11.71.190”.

Section 9. This provision consolidates HB 346 sponsored by Representative Mark 
Neuman into HB 408. The provision requires social worker training to include 
constitutional and statutory rights of children and families, requires cooperation by OCS 
with law enforcement to ensure the possibility of criminal charges is not compromised in 
the investigation, and that the alleged perpetrator be advised of what the specific 
complaint or allegation is without disclosing the identity of the accuser.

Section 10. Indirect Court Rule change dealing with changing “preponderance of 
evidence” in Sections 1, 2, &  3 to “clear and convincing evidence”. (Department of Law)

Section 11. Applicability language to clarify that pending cases and non-pending eases 
still within the statute of limitation will have "clear and convincing evidence” standard 
applied to them. (Department of Law)

Section 12. Because Sections 1, 2, & 3 will result in an Indirect Court Rule 
Amendment, those section c f the bill will only take place i f  the vote on Section 9 receives 
a two-thirds vote oi each house of the legislature. (Department of Law)

Section 13. Immediate effective date clause.
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March 10, 2006

Fred Van Wallinga, Chair 
Citizen Review Panel 
PO Box 751 
Willow, Alaska 99688

Dear Chair Van Wallinga and Panel members:

Thank you for the Citizen Review Panel’s Report dated Februa’y 17, 2006. 1 appreciate the time 
each panel member has devoted to identifying those areas of potential improvement in the child 
protection system of Alaska’s Matsu Valley. 1 have carefully reviewed all of the information in 
your report, discussed the report with appropriate OCS management and initiated some 
discussions with partners myself. My response to each of the CRP’s nine suggestions for 
improvement is as follows:

Recommendation 1
There were no specific guidelines or criteria set out in policy and procedures for the Differential 
Response Program, formally known as Dual Track. Prior to July 1,2005, a request was made of 
the Program Coordinator, Bridget Crawford to lead the Office of Children's Services to develop 
specific criteria. Technical assistance from the National Resource Center for Child Protective 
Services, research of other states criteria and feedback from information shared at a federal 
conference guided the discussion and ultimate decision making. New policy and procedures 
were developed and released July 1, 2005. 'Die Deputy Commissioner trained Differential 
Response grantees on the new policy and procedures in July 2005.

In late 2005, it was learned that the new criteria was believed to be too restrictive and disallowed 
referral of Priority 3 reports to the Differential Response Program. The Deputy Commissioner 
requested that the Program Coordinator convene a group of OCS staff familiar with the process 
to review and revise policy and procedures to allow a wider criterion for referral to the program. 
Standardization and consistency between sites was a stated goal. The group met in January 2006, 
agreed on the new criteria and the Program Coordinator drafted new language that was then 
forwarded to the Program Administrator for review. The revisions will be finalized by the end of 
March 2006 and shared with the Differential Response grantees immediately upon approval.

Recommendation 2
Il is agreed that to have the assigned worker attend the Multi Disciplinary Team (MDT) meeting 
when their case is being reviewed is best practice; however, due to the nature of



their work, it is not a guarantee that the OCS can make. Like as is the case of law enforcement 
personnel, emergencies are the nature of our work and although it is the expectation that the 
assigned worker attend the MDT whenever possible, there will be times when that is not 
possible. In those instances, the assigned worker will brief the worker who will be in attendance 
and they will participate in the discussion to the full extent they are able.

It is also agreed that while having the Children’s Services Manager and Staff Manager present at 
the separate Supervisor's MDT meeting is beneficial to further operations in the Wasilla office, 
now that another supervisor has been added and another supervisor is no longer out of the office 
as much due to health reasons, there will be increased supervisor representation at this specific 
meeting.

It should be noted that while it was not always the specific assigned worker who attended the 
MDT, it was only a rare case that the. a was no representation by OCS at cither the case review 
MDT or supervisory MDT meeting.

Recommendation 3
The Deputy Commissioner has a committed and consistent working relationship with Assistant 
Attorney General Dianne Olsen and in what have been ongoing discussions about OCS policies 
and procedures specifically related lo confidentiality, especially after the passing of HB 53 last 
legislative session, the issue of sharing protective services reports was an easy issue to raise and 
resolve as directed in the recommendation in this CRP report. Ms. Olsen is well aware of the 
need to collaborate with other agencies officials to further best practice and for improved 
outcomes for children and families who come to the attention of the OCS. Because the policy 
and procedures that guide OCS' work with Multi Disciplinary Teams has not been updated and 
revised since 1999 and based on the feedback given by Ms. Olsen, there will be a policy change 
that directs all OCS staff statewide to provide a copy of the protective services report for the case 
being reviewed at MDT. The specifics of the policy and procedure changes will be worked out 
by getting suggestions from field staff and MDT members, however, it is anticipated that the 
name of the reporter will be redacted before providing the report to MDT participants.
Assignment of the OCS to lead the work to revise policy and procedures will be coming 
forthright with a goal for completion by June 30, 2006.

Recommendation 4
In the same ongoing discussions with Ms. Olsen, it is agreed that training on the laws and 
policies and procedures that guide practice related to confidentiality is not only an OCS Wasilla 
office need, but is also a statewide need. The OCS just revised its 6.1.2 Confidentiality policy in 
December 2005 to reflect legislative changes in HB 53. The Department of Law has committed 
to work with OCS Administrators to create an instructional tool that will be used to train OCS 
staff and AAGs alike on the laws and policy and procedures that guide their practice. It is 
believed that embarking on a joint plan to train both at one time will help to further 
standardization and consistency around the slate.

Response lo Fcbruaiy 17, 2006 CRP Report
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Recommendation 5
It is agreed that relationship mending and rebuilding needs to occur. The Deputy Commissioner 
met with Sgt. Dallas Massie, Alaska State Troopers on Thursday, March 9, 2006. Information 
was shared that was both historical and recent in nature. There are certainly issues from the past 
that continue to plague the current working relationships, although Sgt. Massie reported that as 
recent as this week, appropriate communication with his office as per the MDT protocol was 
occurring. He is encouraged and believes that this kind of work will continue. There do appear 
lo be differences related to the interpretation of the new laws from 2005 that will need to be 
worked out in the supervisory/protocol MDT meetings, whereas all participants can be apart of 
the resolution to those issues. Ms. Dianne Olsen, AAG is planning to be at the next MDT  
meeting later this month and the hope is that she will be able to assist in sorting out some of the 
legal issues encountered by the team. The Matsu OCS office is committed to rebuilding their 
relationship with law enforcement entities in their area and other than the usual ways to 
collaborate with them on a case by case basis, they will be inviting law enforcement personnel to 
potluck at the local office in an effort to introduce new staff and reconnect with them on a 
personal level. Additionally, there is a training soon to be held in the Matsu for MDT members 
that should serve to further those relationships.

Recommendation 6
In response to this recommendation it was learned that the Wasilla office has room for growth in 
the area of getting back to reporters who request to be notified as per AS.47.17.025. As 
requested, James Steele, Children’s Services Manager, sent an e-mail on Marcl. 6,2006, 
directing all Wasilla staff to comply with the letter of the law, spelling out the specific practice 
related to response to reporters upon request, effective immediately.

Recommendation 7
In an OCS Quality Assuiance Review completed in September 2005, 12 cases were selected at 
random for review. In all 12 cases it was determined that good case management was being 
followed with regard to the physical health of the children and in 100% ol those cases the 
minimal standards were being met. The issue of who examines the child for the required 
EPSDT, required within 30 days of the initial placement is a complicated one. Some children 
may already have an established medical home that OCS would not want to interrupt and for 
those children, who do not, the placement may be within a foster home with a long standing 
history of fostering and foster children may see that foster parent’s regular pediatrician. If  neither 
of those situations apply, it might be quite appropriate for The Children’s Place to see children 
for their EPSDT screening, blit the critical determinate is the assigned worker making the 
decision about who children will see taking into account all available information. Further, 
when Alaska Native children come into care, Southcentral Foundation may be the provider of 
choice.



It is agreed that Foster parents should not be making those decisions outside of consultation with 
the assigned worker and that urgent care would not be the preference for these early screening 
assessments. Moreover, the decision about whether the local OCS office can or should use The 
Children’s Place for early screening exams as opposed to only forensic exams is a discussion best 
had in the supervisory or protocol MDT meeting and the decision made as a team. Statewide 
policy and procedure acts as the minimal standard that must be met by all OCS staff, however, 
protocols developed by local M DT members are based on the uniqueness and make up of local 
committees.

R ecom m endations 8 &  9

Proper and prompt notice of critical information regarding foster children to schools is an area 
needing the most attention. All points within these two recommendations are in the best interests 
of children and critical to the child’s success and the safety of other children within the school 
system. There was a system in place within the Wasilla office that included e ctaff member 
tracking these issues and providing proper notice to schools, however, due to the growing 
population in the Matsu and subsequent numbers of caseloads increasing that worker’s duties 
were reassigned. Management is aware of the concern, admits to needing to give the issue more 
attention and reiterating the importance of these contacts being made with school officials and 
will elevate these issues with the supervisors and front line staff.

Again, I would like to acknowledge the effort that each CRP member has devoted to improving 
Alaska's child protection system. Although systemic change is difficult work that docs not 
happen overnight, the OCS is committed to improving our sendee to children and families. 1 will 
appreciate your patience as the OCS moves fonvard in this process with our community partners 
and stakeholders.

Sincerely, ( J

Response lo February 17, 2006 CRP Report
March 10, 2006
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Tammy Sandoval 
Deputy Commissioner
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T a m m y  S a n d o va l 
D e p u ty  C o m m is s io n e r  

O ff ic e  o f  C h ild re n ’ s S e rv ices  

P .O .B o x  110 63 0  

Juneau, A K  99811

D ea r D e p u ty  C o m m is s io n e r Sandoval:

A s  y o u  k n o w , a n u m b e r o f  senous concerns re g a rd in g  d ie  o pe ra tions  o f  the  M a t-S u  O C S  

have been b ro u g h t to  the  a tte n tio n  o f  the  C it iz e n  R e v ie w  Panel (C R P ) o ve r the  p a s t one  

and a h a lf  years . Y o u  are aw are  th a t the C R P  is  ch a rge d  w ith  in v e s tig a tin g  such 
concerns. In  th a t c a p a c ity , g roup  m em bers c o n d u c te d  a  s ite  v is it  and spoke w ith  m a n y  

s ta f f  o f  c o lla b o ra t in g  agencies as w e ll as s ta f f  a t th e  M a t-S u  O CS to  fo l lo w -u p  o n  th ese  

concerns. W h a t fo l lo w s  is  a rep o rt o f  o u r a c t iv it ie s , o u r  fin d in g s , and re c o m m e n d a tio n s  

fo r  a dd re ss ing  d e fic ie n c ie s  and s tren g the n in g  th e  e x is t in g  p o s it iv e  a ttr ib u te s  o f  d ie  s ys te m  

in  d ie M a t-S u .

Purpose o f  V is i t :

In ve s tig a te  a lle g e d  issues v io la t in g  o r n o t c o m p ly in g  w i th  p o lic y  and p ro ced u res  in  th e  

M a t-S u  O C S . I f  a lle g a tio n s  are deem ed to  be tru e , h ig h l ig h t  the pa tte rns  o f  p ro b le m s  w c  

fo u n d  and m a k e  reco m m e n d a tio n s  to  im p ro v e  c h ild  w e lfa re  in  the M a t-S u  V a lle y  b y  
e n co u ra g in g  c o lla b o ra tio n  and the  m ost e f fe c t iv e  use  o f  e x is t in g  resources.

M e th o d o lo g y

C R P  m e m b e rs  c o m p ile d  a lis t o f  ten s tanda rd ized  q u e s tio n s  to  ask e ve r} ’ agency 

in te rv ie w e d  (see a ttached). A l l  p r im a ry  c h ild  w e lfa re  agencies in  the M a t-S u  w e re  

in te rv ie w e d  w ith  the e x c e p tio n  o f  tw o  w h o  d id  n o t re sp o n d  to  C R P requests to  m e e t 

(A la s k a  F a m ily  R esources and the A tto rn e y  G e n e ra l’ s O ff ic e ) ,  Team s o f  tw o  o r  th re e  

C R P  m e m b e rs  (D ana  H a lle t t .  Susan Ile u e r, C a ro l O ls o n , and Fred  V a n  W a llin g a )  v is i te d  

a ll re m a in in g  agencies and in te rv ie w e d  a n u m b e r  o f  s ta f f  across a v a r ie ty  o f  p o s it io n s  and 

le ve ls  o f  re s p o n s ib il ity  w ith in  the agencies. T h e s e  v is i ts  to o k  p lace  on  January 31 and  

F e b ru a ry  1. 2 0 0 6 . T h e  agencies v is ite d  are lis te d  b e lo w .

A la s k a  State T ro o pe rs , P a lm e r Post 

.  D e p a rtm e n t o f  Ju ven ile  Justice 

K id s  are P eop le

M a t-S u  B o ro u g h  Schoo l D is tr ic t :  11 s c h o o ls  spann ing  K -1 2

S y lv a n  R obb  
9 0 7 .4 5 0 .2 4 5 6  

s y lv a n @ iia la s k a .c o m

mailto:sylvan@iialaska.com
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M a t-S u  Serv ices fo r  C h ild re n  a n d  A d u lts
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S o u th ce n tra l R eg ion a l O ff ic e /M a t-S u  O C S 

T h e  C h ild re n ’ s Place 

. V a l le y  C A S A

W a s il la  P o lice  D e p a rtm e n t

F in d in g s

T hese  f in d in g s  m a y  o r m ay  n o t re p re se n t th e  h u e  s itu a t io n  011 the g round . H o w e v e r , th e y  

do re p re s e n t th e  o bse rva tion s  and p e rc e p tio n s  o f  the  s ta f f  in te rv ie w e d .

P o s it iv e s  f ro m  agencies

T h e  agenc ies w a n t to  c o lla b o ra te  w ith  O C S . T h e y  understand  th a t O C S  is  the 

h u b  o f  th e  system  and th e y  a re  th e  spokes o f  the  w hee l. F o r th e  c h ild  w e lfa re  

sys tem  to  w o rk  m os t e f fe c t iv e ly  to  p ro te c t v u ln e ra b le  c h ild re n , e v e ry o n e  

needs to  w o rk  toge ther.

S evera l agencies no ted  th a t, in  s p ite  o f  the  trem endous  re s p o n s ib il ity  and 

thank lessness o f  the  jo b . M a t-S u  so c ia l w o rk e rs  have v e ry  lo w  w o rk e r  

tu rn o v e r  and co n tin u e  to  c o m e  b a c k  to  w o rk  day  a fte r day to  “ th e  h a rd e s t jo b  

in  the  w o r ld . ”  M a n y  p e o p le  expressed  th e ir  a d m ira tio n  fo r  the  O C S  s ta f f  and 

sa id  th e y  co u ld  n o t do the  jo b  ih e m se lve s .

I t  w as rep o rte d  th a t a fe w  ye a rs  ago, tw o  so c ia l w o rke rs  d id  a t ra in in g  on  c h ild  

abuse a t C o lo n y  H ig h  S c h o o l and  d id  a fa n ta s tic  jo b . A ls o  an a n n u a l m e e tin g  

b e tw e e n  schoo l nurses and s o c ia l w o rk e rs  w a s  apprec ia ted  b y  the  s ch o o l s ta f f  

w h ic h  im p ro v e d  c o m m u n ic a t io n  and b u i l t  re la tio n s h ip s  b e tw e e n  th e  tw o  

agencies.

E v e n ' agency w an ted  to  share  som e o f  O C S ’ s bu rde n  fo r  c a r in g  fo r  M a t-S u ’ s 

abused and neg lected  c h ild re n  because th e y  k n o w  th a t the  so c ia l w o rk e rs  are 
o v e rw h e lm e d . T h e y  w a n t to  share  th e ir  e xp e rtise  to  s tre a m lin e  se rv ice s , to  

m a x im iz e  !he b e n e fit to  these  c h ild re n  and th e ir  fa m ilie s , and m a k e  th e  jo b  

easier and m ore  s a tis fy in g  f o r  th e  O C S s ta ff.

E v e ry  p e rson  in te rv ie w e d  s a id  th a t th ey  w a n te d  to  m ove  011 f ro m  th e  p re se n t 

c o n flic te d  in te ragency re la t io n s h ip  and s ta rt fresh  in  th e  b e s t in te re s t o f  th e  

c h ild re n . N o  one w an te d  to  re h a sh  o ld  bus iness ; th ey  ju s t  w a n t to  g e t to  w o rk  

and do w h a t they do best as a team .

N e g a t iv e s  f ro m  agencies

I t  appears tha t O C S p o lic ie s  a n d  p ro ced u res  are n o t b e in g  fo l lo w e d  o n  a 

co n s is te n t basis. T h e  p o lic ie s  and  p ro ced u res  e x is t fo r  good  rea son  to  p ro te c t 

c h ild re n  b y  re m o v in g  som e d is c re t io n  f ro m  w o rke rs . W h ile  s o m e tim e s  

fru s tra t in g , the  p o lic ie s  and p ro c e d u re s  n ee d  to  be fo l lo w e d  e v e ry  t im e  in  
e v e ry  case to  ensure c h ild  s a fe ty  and d em on s tra te  o b je c t iv ity  and  la c k  o f  b ias  

to  the  p u b lic .  A d d it io n a lly ,  c o n s is te n t a p p lic a tio n  o f  th e  p o lic ie s  and



procedures  e na b les  O C S ’ s partne r agencies to  e xp e rie n ce  co ns is te n t, h ig h  

q u a lity , p ro fe s s io n a l b e h a v io r  fro m  O C S s ta ff .

• C o m m u n ic a tio n  b e tw een  the agencies and  O C S  is  poo r. One re f le c t io n  o f  th e  

p o o r c o m m u n ic a tio n  is  th a t O C S does n o t p e rc e iv e  th a t c o m m u n ic a tio n  is 

poo r. G iv e n  h o w  c lo s e ly  the  agencies and  O C S  m u s t w o rk  to g e th e r, and th e  

stakes fo r  v u ln e ra b le  c h ild re n  i f  th e y  do n o t,  i t  is  im p e ra tiv e  th a t 

c o m m u n ic a tio n  b e tw e en  these parties  be o p e n  and  t im e ly .

. In  m a n y  in s ta n c e s , the re  are i l l  fe e lin g s  b e tw e e n  the  agencies and O C S . T in 's  

has fu e le d  an “ us vs. th e m ”  m e n ta lity  on  b o th  sides. T ru s t is  la c k in g  b e tw e e n  

the  agencies and  O C S ; n e ith e r has fa ith  th e  o th e r ’ s a c tions  are m o tiv a te d  b y  a 
desire  to  ke e p  c h ild re n  safe. O b v io u s ly , th is  is  a m a jo r  obstac le  to im p ro v e d  

c o lla b o ra tio n  and  c o m m u n ic a tio n , and c h ild re n  are fa l l in g  th ro u g h  the  c ra c k s  

o r no t b e in g  se rve d  because o f  b u re a u c ra tic  s to n e w a llin g .

» There  has been  a p le th o ra  o f  reports  o f  O C S  b u ry in g  re p o rts  o f  a lle ge d  s e x u a l

abuse o f  c h ild re n  b y  b o th  agencies and in d iv id u a ls .

S trengths o f  M a t-S u  O C S

• O C S re c o g n iz e s  the  need to  im p ro v e  the  q u a li ty  o f  th e ir  p a rtn e rs h ip  w ith  

c o lla b o ra tiv e  agenc ies, e spe c ia lly  th e ir  r e la t io n s h ip  w ith  the  C h ild  A d v o c a c y  

C en te r (C A C ) .

O C S a dvo ca te s  a te rm  approach.

• O C S in it ia te d  a M u lt id is c ip lin a ry  T eam  ( M D T )  p ro to c o l g ro u p  and p e rc e iv e s  

th a t the m a jo r i ty  o f  cases are n o w  g o in g  w e l l .

O C S  a c k n o w le d g e d  b e in g  in  a “ h u n k e r in g  d o w n ”  m ode.

W eaknesses fro m  M a t-S u  O C S

. M a t-S u  O C S ’ s p e rce p tio n  o f  cu rren t re la t io n s h ip  w i th  c o lla b o ra tiv e  a ge nc ies
is m uch  ro s ie r  th a n  in te rv ie w s  w ith  those  a g e n c ie s  revea led .

• M a t-S u  O C S  has an in c lin a t io n  to  b la m e  p re ssu re  o f  m e d ia , l i t ig io u s  

in c lin a tio n s  o f  th e  V a lle y  and a co u rt s y s te m  th a t fa v o rs  pa ren ts , a m o n g  o th e rs  
fo r  th e ir in c re a se d  te nd en cy  to c lose ran ks  w ith o u t  a d m it t in g  th a t som e o f  th e  

b lam e m a y  b e  w i th in  O C S . in  sp ite  o f  the  a fo re m e n tio n e d  s itu a tio n s .

Recommendations

T h e  fo l lo w in g  re co m m e n d a tio n s  are designed to b e g in  to  address som e o f  the  p ro b le m s  

h ig h lig h te d  above. G iv e n  th e  s e v e rity  o f  the  p ro b le m s  and  th e  g ra v ity  o f  a fa ilu re  to  a c t,  

w e  request th a t a t im e lin e  f o r  address ing  these re c o m m e n d a tio n s  b y  p ro v id e d  to  the  C R P  

C o o rd in a to r. S y lva n  R o b b , b y  M a rc h  3rd.

1. A c t io n  be  ta k e n  to  ensure tha t the D if fe re n t ia l  R esponse  P ro g ram  is  b e in g

used at its  m a x im u m  capac ity . E ffo r ts  s h o u ld  a lso  be v ig o ro u s ly  p u rsue d  b y  

the  D e p u ty  C o m m is s io n e r  to loosen the p ro g ra m  c r ite r ia  to  a llo w  m ore  P 3 ’ s to  

be re fe rre d , and  d ocu m e n ta tio n  o f  tnose e f fo r ts  s h o u ld  be  sent to  the  C R P .

7  d.cuj  rctpoKic  -3 f t f t a  ^ r a n - T e e ?

CRP  R eport to T am m y  S a n d o v a l, 2/17/06 3



CRP R e p o rt ;  o T a m m y  S andova l, 2/17/06 4

2. O C S  s ta f f  a lw a ys  be in  a ttendance a t M D T  m ee ting s . A t  the n o n -s u p e rv is o ry  

M D T  m e e tin g s , m an da to ry  a ttendance  s h o u ld  be requ ired  o f  ass igned  s o c ia l 

w o rk e rs  fo r  each case w h o  shou ld  c o m e  w ith  docum en ts  ( in c lu d in g  p ro te c t iv e  

s e rv ic e s  re p o rts ) to  share. (F o r e x a m p le , e ig h t cases sta ffed w o u ld  y ie ld  

p o te n t ia l ly  e ig h t soc ia l w o rke rs  d u r in g  th e  d u ra tio n  o f  the m ee ting s .) 

S o m e tim e s  the  l is t  o f  M D T  cases to  be  d iscussed  does n o t in c lu d e  an O C S  
c a s e w o rk e r. A n  O C S s ta f f  m e m b e r w i l l  be  in  a ttendance  fo r  p o te n t ia l c h ild  

p ro te c t io n  issues th a t m a y  com e u p  at a n  M D T  case rev iew . D is c u s s io n  

s h o u ld  be tw o -w a y  d ia lo g  so each re p re s e n ta tiv e  com es away f u l ly  u p d a te d  

a n d  ab le  to  p roceed  to  w o rk  on h is /h e r  p o r t io n  o f  the  c h ild  p ro te c t io n  case. A  

s u p e rv is o ry  rep resen ta tive  o f  M a t-S u  O C S  w i l l  a ttend a ll su p e rv iso rs ’ M D T  

m e e tin g s .

3. I t  is  re co m m e n d e d  th a t D e p u ty  C o m m is s io n e r  S andova l w rite  a le t te r  to  

D ia n n e  O lso n , A ss is ta n t A tto rn e y  G e n e ra l fo r  ’ he  H um an  R esources 

D e p a r tm e n t o f  th e  D ep a rtm en t o f  L a w ,  and  req ue s t an e xp la n a tio n  in  w r i t in g  

as to  w h y  d isc lo su re  p o lic ie s  re g a rd in g  s h a r in g  o f  p ro tec tive  se rv ices  re p o r ts  
w i t h  c o lla te ra l c li i ld -p ro te c tio n  a ge nc ies  v a rie s  f ro m  area to  area. I f  

n e ce ssa ry , she shou ld  pursue  th is  a n s w e r th ro u g h  the  A tto rn e y  G e ne ra l to  

h a v e  the  c o n f id e n t ia l i ty  issue re s o lv e d  and s ta nd a rd ize d  tliro u g h o u t the  sta te . 

I n  h e r  reques t lo  M s. O lso n , we re c o m m e n d  she em phasize  th a t open  

c o m m u n ic a t io n  is  essentia l to  e f fe c t iv e  c h ild  p ro te c t io n  and encourage  M s . 

O ls o n  lo  m ake  th a t d e te rm in a tio n  le g a lly .  W e  recom m end  that the  D e p u ty  
C o m m is s io n e r  ensure that a ll O C S  s ta f f  a re  aw a re  o f  and o p e ra tin g  in  

a c c o rd a n c e  w ith  the in te rp re ta tio n .

4. A  co m p re h e n s iv e  tra in in g  on c o n f id e n t ia l i ty  s h o u ld  be held in  the  M a t-S u  

O C S  o ff ic e . T h is  tra in in g  w o u ld  be  m a n d a to ry  fo r  a ll supe rv iso rs  and s o c ia l 

w o rk e rs .  S ta f f  shou ld  be tra in e d  o n  s ta te  s ta tu te  47.10.93  D is c lo s u re  o f  

A e e n c v  R ecords and O C S P o lic y  6 .1 .2  C o n f id e n t ia l i ty . I t  has b eco m e  
a p p a re n t th a t in te ra g e n cy  c o n f id e n t ia l i ty  issues h ave  been addressed at to p  

a d m in is tra t iv e  leve ls  th a t w o u ld  s ig n i f ic a n t ly  reduce  the barrie rs  b e tw e e n  

c o lla te ra l agencies and the  M a t-S u  O C S , b u t these have not been 

c o m m u n ic a te d  to  M a t-S u  O CS. O n ce  t ra in in g  has been g ive n , th e  p o l ic y  a n d  

p ro c e d u re  re g a rd in g  c o n f id e n t ia l i ty  s h o u ld  be im m e d ia te ly  im p le m e n te d .

5. E v e r y  e f fo r t  needs to  be m ade to  p u t th e  re la t io n s h ip  betw een O C S  and th e  

T ro o p e rs  b a c k  in to  balance. A S  S ta tu te  47  needs to  be fo llo w e d  and t u r f  w a rs  

l e f t  b e h in d . I t  is  unaccep tab le  th a t the T ro o p e rs ' pe rcep tion  is  th a t M a t-S u  

O C S  tr ie s  to  m ake  cases go aw ay . S in ce  O C S  is  pe rce ived  as " d o in g  w h a t 

th e y  w a n t’ to  d o ."  fences m ust be m e n d e d  and  th is  m os t im p o rta n t 

c o lla b o ra t io n  needs to  be resto red  to  its  p re v io u s ly  coopera tive  re la t io n s h ip . 

T h e s e  tw o  g roups shou ld  be b ro u g h t to g e th e r  w ith  as m any re p re se n ta tive s  as 

p o s s ib le  fro m  each s ide  to  a ir  d if fe re n c e s  ;m d th en  proceed on an im p ro v e d  

c o lla b o ra t iv e  tra c k . D e p u ty  C o m m is s io n e r  S a n d o va l shou ld  p re s id e  at s u c h  a 

m e e t in g  a long  w ith  D ire c to r  o f  the D iv is io n  o f  A la s k a  State T ro o p e rs  so as to  
h e a r  issues f i r s t  hand. T h e  same le v e l o f  e f fo r t  sh o u ld  app ly  to  d e a lin g s  w i th  

lo c a l la w  e n fo rce m en t agencies as w e ll .



6 . T o  an agency , a ll requested  th a t th e re  be som e sort o f  fe e d b a ck  re g a rd in g  

p ro te c t iv e  sendees re p o rts . E v e ry  agency v is ite d  d id  n o t re q u e s t d e ta ils , ju s t  a 
c a ll in d ic a t in g  repo rts  h a v e  been  fo l lo w e d  th ro u g h  on  o r d ro p p e d . T h is  w o u ld  

seem a s im p le  courtesy  (an d  is  re q u ire d  b y  p o lic ie s  and p ro c e d u re s  and 

s ta tu te ) and  n o t a v io la t io n  o f  c o n f id e n t ia l i ty  and a re la t iv e ly  easy 

re c o m m e n d a tio n  to  take  u n d e r a d v ise m e n t.

7. A l l  in c o m in g  c h ild re n  be  screened  b y  e ith e r T he  C h ild re n ’ s P la ce  o r  a p r iv a te  

p h y s ic ia n . A c c o rd in g  to  th e  C A P T A  re g u la tio n s , a ll c h ild re n  ta k e n  in to  O C S  

cu s to d y  m u s t have a m e d ic a l e v a lu a tio n  and d eve lo pm e n ta l s c re e n in g  ( fo r  

those  u n d e r 3 ) w ith in  30  days. T h e  C h ild re n 's  P lace has tw o  c h ild  abuse 

e xpe rts  on  s ta f f  and are a v a ila b le  to  p e r fo rm  these e v a lu a tio n s  in  c o n ju n c t io n  
w ith  M a t-S u  Serv ices fo r  C h ild re n  and A d u lts . The p o lic y  s h o u ld  be th a t a ll 

c h ild re n  w h o  do n o t h a ve  a p e rs o n a l p r im a ry  p h y s ic ia n  be  seen b y  T he  

C h ild re n ’ s P lace fo r  these  e v a lu a tio n s  to  m a x im iz e  the p o te n t ia l fo r  

id e n t ify in g  and d o c u m e n tin g  p h y s ic a l s igns o f  c h ild  abuse and  n e g le c t. U se  

o f  o the r co m m u n ity ' resou rces  l ik e  the  u rg e n t care centers is  n o t an  a p p ro p ria te  
a lte rn a tiv e  fo r  th is  p o p u la t io n  o f  c h ild re n  because th ey  la c k  the. a p p ro p r ia te  

tra in in g . O n ly  i f  the c h ild  can be  seen b y  h is /h e r  o w n  p h y s ic ia n  s h o u ld  T h e  

C h ild re n ’ s P lace  n o t be u t i l iz e d  fo r  these exam s. I t  a lso  s h o u ld  be a s tanda rd  

re fe rra l b y  the  soc ia l w o rk e rs  -  n o t  le f t  to  the d isc re tio n  o f  th e  fo s te r  pa ren ts .

8 . O C S  sh ou ld  p ro v id e  sch oo ls  w i t h  in fo rm a t io n  on the n o n -a c a d e m ic  needs o f  

c h ild re n  in  th e ir  care. W h e n  O C S  p laces a c h ild  in  a n e w  s c h o o l s itu a tio n , 

there  sh o u ld  be an im m e d ia te  (sam e  day) co n s u lta tio n  w ith  th e  sch oo l nu rse , 

c o u n se lo r o r  p r in c ip a l to  d iscu ss  the  c h ild ’ s n on -a cad em ic  needs. T h is  is  

c r it ic a l fo r  the schoo l to  p ro v id e  th e  best se rv ices  fo r  the c h ild  w h ile  in  sch oo l 

and to  p ro te c t o the r c h ild re n  a ro u n d  the O C S  c lie n t. T h is  c o n s u lta t io n  w o u ld  

in c lu d e  gene ra lized  reasons w h y  th e  c h ild  is  in  custody, in fo rm a t io n  a b o u t the 

h is to ry  o f  the  c h ild  (at h o m e /fo s te r  care, in  th e  system  fo r  an e x te n d e d  p e r io d  

o f  t im e , re s id e n tia l tre a tm e n t h is to ry ,  e tc.) and cu rren t h e a lth /e m o tio n a l 

concerns tha t the  c lv ld  has. T h is  c o n s u lta tio n  w o u ld  o c c u r e v e ry  t im e  th e  

c h ild  m ove s  to  a n e w  s c h o o l.

9. O C S w i l l  n o t i fy  a c h i ld ’ s s ch o o l w i th in  48 h o u rs  i f  the c h ild  has changed  

p lacem en t. T h is  is  a s a fe ty  issue  w h e n  schoo ls  do n o t h a ve  c u rre n t 

in fo rm a tio n  about h o w  to  lo c a te  care takers. T h e y  o ften  are  u n a w a re  th a t 

c h ild re n  have been ta k e n  in to  c u s to d y  at a ll and are u na b le  to  s u p p o rt th e  c h ild  

th ro u g h  th e  tra u m a tic  a d ju s tm e n t in to  fo s te r care o r  c o n v e rs e ly , re tu rn  h o m e .

In  l ig h t  o f  these reco m m en d a tio ns , th e re  w i l l  be a fo l lo w  up  re v ie w  in  M a t-S u  b y  th e  

C R P  w i th in  a reasonable  pe riod  o f  t im e .

W e  h o p e  th is  rep o rt w i l l  be read in  th e  s p ir i t  in  w h ic h  i t  w as in te n d e d — to  im p ro v e  O C S ’ s 
s e rv ice s  and , th ro u g h  a ch ie v in g  th a t g o a l, im p ro v e  the sa fe ty  o f  abused  a n d  n e g le c te d  

c h ild re n . D ue  to  the  sys tem ic  la c k  o f  c o lla b o ra t io n  w ith  a ff il ia te d  a g e n c ie s , i t  has 

b e co m e  c le a r  tha t the best in te rests  o f  c h ild re n  are n o t b e ing  served in  m a n y  cases. A s  

w as  s ta ted  b y  the head o f  S C R O , th e  resp on se  o f  that o f f ic e  to p u b lic  c r it ic is m  and  m e d ia  
h ig h l ig h ts  lia s  been la rg e ly  to  ‘ 'h u n k e r  d o w n .”  T h is  s tra tegy  has n o t w o rk e d . I t  is  c le a r to
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the  C R P  th a t th e  M a t-S u  O C S  w o u ld  be b e tte r  served i f  th e y  w e re  to  a d o p t a s tra tegy  o f  
openness and a c c o u n ta b ility  to  th e  c o lla te ra l agencies v / ith  w h o m  th e y  share the  
re s p o n s ib il ity  to  serve c h ild re n . O u r  m o tiv a t io n  is n o t to  v i l i f y  M a t-S u  O C S  n o r dem ean 

the  e ffo r ts  o f  th e  m a n y  c a rin g , d e d ica te d  s ta ff. W e  v ie w  O C S  as o u r  p a rtn e r, n o t o u r 

adversary ', and lo o k  fo rw a rd  to  the. day  w h e n  o u r agenda is  e m p ty .
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Ques t io n s  f o r  Interviewing Co l la te ra l  Agencies :
7

1. Do you get direct reports of child abuse and neglect? If so do you contact 
OCS-What is their response time a)same day b)24hrs c)48hrs or more.

2. Is the feedback you get from the OCS office done in a timely manner?

3. Do you feel that you are working as a team to solve child abuse problems 
when working with the OCS office?

4. How is the communication between you and OCS workers and 
supervisors?

5. How would you characterize your relationship with OCS? Please explain 
why you feel the way you do.

6. Did you offer a suggestion and not have it taken seriously by the OCS 
worker and you felt frustrated? Who and when?

7. Do you have any examples where OCS "dropped the "ba ll" so to speak, 
where a child was left in a situation that you felt was not safe?

8. W hat are some examples of what you think is working between you and 
OCS?

9. W hat suggestions do you have for working more effectively in partnership 
with OCS?

10. in general, are you saiisfied with the process that is laid out for you? How 
could the process be improved? What part of the process would you not 
want to see changed?



C h r is t ia n  S c k n c e  C i w i J t te e  o n  P u b lic a t io n  t o r  A la s k a

P. 0 . Box 240976, Douglas. AK 99824 
Phone: (907) 789-1544 Fax:(907)364-2468 

Email: hevsmith r/ eci.net

M e m o

To: Senator Lyda Green and Senator Gary Wilken. Co Chairs
Members of the Senate Finance Committee:
Senator Con Bunde 
Senator Fred Dyson 
Senator Bert Stedman 
Senator Lyman Hoffman 
Senator Donny Olson

From: Beverly Smith. Christian Science Committee on Publication for Alaska

Date: April 22,2006

RE: House Bill 40S
An Ac/ w h ilin g  to the defin ition of ch ild  ohn.se and neglect

Thank you for giving me the opportunity to testify regarding HB 408.

In my capacity as Christian Science Committee on Publication for Alaska, one of my 
roles is to watch for any legislative proposals lo ensure that Alaskans have the choice lo 
pursue spiritual means for the prevention and cure o f disease, including Christian Science 
treatment and care: and that Christian Science practitioners have the freedom to practice 
spiritual healing for the betterment of humanity.

We are requesting an amendment to I Hi 408. In section 8 o f the bill, in section 
47.17.024, ADD a new subsection (c) to read:

“See. 47.17.024. Duties o f practitioners of the healing arts. (a)... (b)... (e) Nothing in 
this chapter shall compel a religious healing practitioner to disclose information learned 
through sacred communications with a person seeking his o r 1 : . ‘ help and
enjoined t<> he kept conlidcntial under the discipline of his or her church or religious 
organization.”

13-.I3 Pm q/vk
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The top priority of all citizens should be the safety of its children, and we are grateful to 
the Department of Health and Social Services and the Office of the Governor for 
addressing the issues of child abuse. Safety of children and healing the causes and effects 
of child abuse are also top priorities of Christian Science practitioners. They love 
mankind, they love children, and they are in the healing profession because they love, 
and have proved that prayer heals all sorts of maladies including drug and alcohol abuse 
and child abuse, both in the perpetrator and in the affected child.

The purpose of our amendment is to ensure that religious healing practitioners, including 
Christian Science practitioners, could continue their healing work in the community 
without compromising their duty to hold communications sacred between themselves and 
their patients. We believe that they should not have to report information learned through 
sacred communications enjoined to be kept confidential under the discipline of the 
church. Information learned outside of the sacred communications would have to be 
reported immediately.

Christian Science practitioners offer healing prayers and spiritual comfort through sacred 
communications with those seeking their help. The Church Manual o f  The F irst Church 
o f  Christ. Scientist— the constitutional unchanging governing document of the church—  
states in its article 8, section 22 :

"Practitioners and Patients. Sect. 22. Members o f  this Church shall ho ld in 
sacred confidence a ll private communications made lo  them by their patients; 
also such inform ation as may come to them by reason o f  their relation o f  
practitioner lo patient. A fa ilu re  to do this sha ll subject the offender to Church 
discipline. ”

Sacred communications between religious healing practitioners, including Christian 
Science practitioners, and individuals provide for many families and others an effective 
spiritual resource for addressing a variety of issues, including child abuse. These 
communications provide a unique avenue toward protecting children by providing an 
atmosphere in which healing of abuse, as well as redemption, can occur.

Healing of child abuse is the ultimate goal. When an individual seeks the help of a 
Christian Sci nee practitioner for healing that person needs to be able to trust in the 
confidentiality of communication between practitioner and patient. In this environment 
of sacred trust healing occurs. We are seeking this amendment so that Christian Science 
practitioners can continue their effective healing work to bless mankind.

The Christian Science Committee on Publication for Alaska respectfully requests that the 
bill be amended as presented above.



A L A S K A  P R I M A R Y  C A R E  A S S O C I A T I O N ,  I N C .
" . . .  Uncompromising in the pursuit of access to primnnj care for all Alaskans. " •

v<>

Rc: Testimony for (S) Finance on MB 408 Definition o f Child Abuse and Neglect 

April 22, 2006

Dear Senator Green, Senator W ilken, Senator Bunde and Members o f Senate Finance,

Alaska Primary Care Association (APCA) represents 115 non-profit Community Health Centers 
and safety net providers throughout Alaska. We arc monitoring 1IB 408, D efin ition  o f  C h ild  
A b u se  a n d  N eg lec t, and are submitting this letter to request a change in (he language bolded 
below found on page 6, line 9, o f SCS CSHB 408(JUD):

7 * Sec. 8. AS 47.17 is amended by adding a new section to read:
8 Sec. 47.17.024. Duties o f practitioners o f the healing arts, (a) A practitioner
9 o f the healing arts involved in the delivery o r care o f a child who the practitioner
10 determines has been adversely affected by, or is withdrawing from exposure to, a
11 controlled substance or alcohol shall immediately notify the nearest office o f the
12 department o f the child's condition.

We understand that legislation is needed in order for the Stale o f Alaska to be in compliance with 
federal law as a condition o f continued federal funding for child abuse and neglect treatment and 
prevention, but we want you to be aware o f the impact this aforementioned language could have 
on health care for infants and young children from a provider’s perspecti c.

Our providers conducted over 300,000 encounters with 68,000 patients, including 5,714 children 
under age 5 and 1,365 babies under age 1. Daily, each provider must balance the delicate art and 
science o f doing what is best for each patient. Judgment calls and decisions arc based on 
maximizing the health o f each patient. O f course, our providers, in their exercise o f good 
judgment, already report instances when they believe il is in the best interest o f the infant and 
young child and w ill continue to do so with or without the passage o f this legislation.

Our providers arc concerned that the mandatory reporting requirements included in this hill for 
practitioners involved in the “ care o f  (not delivery of) a child w ill reduce primary care access 
for infants and young children and subject these babies, toddlers, and small children to another 
type o f abuse: abuse due to hick o f medical care.

With the inclusion o f the “ o f care”  language, infants and young children may not receive the 
primary care so necessary during these crucial early developmental stages, i f  family members 
refuse to bring them to the clinics for fear o f being reported.

Health care is optional. Mandatory reporting in schools, because education is mandatory, differs

P h o n e  9 0 7 - 9 2 9 - 2 7 2 2 ____________l ux  0 0 7 - 9 2 9 - 2 7 3 4 ______________v m  w . a l a x k a p c a  o p :________ a l a s k a p c a t n ’a l a x k a p c a .o i t :
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from mandatory reporting in Community Health Centers and other clinics, where health care is 
optional. As you review this bill, we ask that you consider the impact this language w ill have on 
health care access for infants and young children and takes steps to remove the words “ o f care” 
from the section quoted above.

Respectfully,

Shelley S, Hughes 
Policy Analyst
Alaska Primary Care Association
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F r a n k  H, M u r k o w s k i  
Governor

p.o Box 1 10001 
juneau. Alaska 99BI 1-0001 

(907) 465-3500 
FAX (9071 465-3532 

WWW.GOV.STATE.AK.USg o v e r n o r m g o v .s t a t c . a k . u s
s t a t e  o f  A l a s k a

o f f i c e  o f  t h e  g o v e r n o r

J U N E A U

J a n u a r y  27, 2006

The Honorab le  Jo h n  H a r r is  
Speake r o f the H ouse  
A la s k a  S ta te  L eg is la tu re  
S ta te  Cap ito l, Room 20S 
J u n e a u ,  AK 99S01-11S2

Dea r Speake r  H arr is :

U nde r the a u th o r i t y  o f art. I l l ,  sec. IS ,  o f the A la s k a  C o n s t i tu t io n , I am  
t r a n sm it t in g  a b i l l  r e la t in g  to the d e f in it io n  of "ch ild  a b u s e  an d  neg lect" for 
c h i ld  p ro tec t ion  p u rp o se s .

T h is  b i l l w o u ld  c la r i fy  th a t the d e f in it ion  "ch ild" in c lu d e s  an  in fa n t  w ho  
h a s  been iden t if ie d  by  a  h ea ltn  care p ro v id e r in vo lved  in the  de l ive r } ' or ca re  o f 
th a t  in fan t a s  be in g  a f fec ted  by a b u s e  o f a con tro l le d  s u b s ta n c e  o r from  
w ith d raw a l from  p re n a ta l exposu re  to a con tro l le d  su b s ta n c e .  The p u rp o se  of 
the  b i l l is  to e n s u r e  th a t  hea lth  care p ro fe s s io n a ls  repo rt s u c h  in f a n t s  to th e  
D epa r tm en t o f H ea lth  a n d  Social S endee s  u n d e r  the s ta te 's  m an d a to ry  
repo rt ing  la w s  for ch i ld  a b u s e  and  neg lect . T h is  p rov is ion  is n e c e s s a r y  to be in 
com p lian ce  w ith  fede ra l law  a s  a cond it ion  o f c o n t in u e d  fede ra l fu n d in g  fo r 
c h i ld  a b u s e  a n d  neg lec t p reven tion a n d  trea tm en t .

1 u r g e  y o u r  p r o m p t  a n d  f a v o r a b le  a c t io n  on  t h i s  m e a s u r e .

S in ce re ly  y o u r s

G o v e r n o r

Enclosure

http://WWW.GOV.STATE.AK.US


S E N A T E  C O M M I T T E E  R E P O R T

DATE TURNED . .
IN TO OFFICE: 4 / 4 / PL;

Judiciary Committee considered CS FOR HOUSE BILL NO. 408(FIN) am

HB 408 DEFINITION OF CHILD ABUSE AND NEGLECT

DATE: 3/22/06 FURTHER: (Finance

"An Act relating to the standard of proof required to terminate parental rights in child- in-need-of-aid 
proceedings: relating to a healing arts practitioner's duty to report a child adversely affected by or withdrawing 
from exposure to a controlled substance or alcohol; relating to disclosure of confidential or privileged 
information about certain children by the Departments of Health and Social Services and Administration: 
relating to permanent fund dividends paid to foster children and adopted children; amending Rule 18, Alaska 
Child in Need of Aid Rules of Procedure; and providing for an effective date."

and recommends:
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Alaska State Legislature
Cha i rm an

Military &  Veterans ' Affairs Committee

Member 

Labor ami Commerce Committee 

Stale Affairs  Committee 

Economic Development. Trade &  Tourism 

Committee 

Education Committee 

Joint Armed Services Committee

f in an ce  Subcommittee s

Labor &  Workforce Development 

Community &  Economic Development 

Military &  Veterans' Affairs

A Communication From

R E P R E S E N T A T IV E  BOB LYNN 
Dist r ic t  31 A n c h o r a g e

a* °

E-Mail: Rcprcscntativc_Hob_Lynn@lcgis.stalc.ak.us 
‘Boh Lynn’s Alaska Blog”  AlaskaDistrict31.blogspot.com

Sponsor  Sta tement  
IIB 409 

Exem pt Qualif ied Real Estate Licensees from 
W o r k e r ’s Compensation Coverage

Sess ion: 

Alaska Stale Capitol 

Juneau. AK 0 9 8 0 1 - 1 182

Phone: ( 9 0 7 )  4 0 5 - 4 9 3 1 

Fax: ( 9 0 7 )  4 0 5 - 4 3 1 6  

Toll l-rce: ( 8 0 0 )  870 -4301

Inter im :

7 1 0  W. d”1 Avc„ i<G50 

Anchorage, AK 9 9 5 0 1 -2 1 3 3

Phone: ( 9 0 7 )  2 6 9 - 0 2 0 5  

F a x : ( 9 0 7 ) 2 6 9 - 0 2 0 7

Most real estate licensees in Alaska are independent contractors. They are licensed under a 
broker because that is state law, but they operate their individual business as "independent 
contractors.”

In the real world, this means that these licensees do not receive a wage, salary or benefits. They 
control and decide what days and hours they w ill work in order to achieve the goals they set for 
themselves. Business expenses paid by the licensee include: licensing fees, continuing 
education, advertising, long-distance phone calls, and business insurance on their vehicles. They 
often pay for their own computer, printer, and otlwr office equipment, and create and pay for 
their own individual websites. Independent ContiW urs pay quarterly estimated income tax and 
pay, not only for their own social security taxes, but that portion o f the social security tax that an 
employer would normally pay.

In short, real estate licensees o’ crate an independent business within a business. For these 
reasons, il is an unnecessary financial hardship and inappropriate for the business owner to pay 
workers compensation lor these independent contractors.

In fact, the Federal Government IRS recognizes qualified real estate licensees as independent 
contractors and the state should likewise.

Your support o f this b ill is respectfully requested.

mailto:Rcprcscntativc_Hob_Lynn@lcgis.stalc.ak.us
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FISCAL NOTE

S T A T E  O F  A L A S K A

2006  L E G IS L A T IV E  S E S S IO N

Re vision Date/Time (Note if correction):______________
Til e No Workers' Comp for Real Eslale Licensee

1
CSHB 409(L£C)
3/1/06

Fiscal Note Number:
Bill Version:
(H) Publish Date:

Dept. Affected:___________________________
_RDU Com. Bus & Prof Licensing (117)
Component Corp. Bus & Prof Licensing_____

Commerce

Sponsor
Requester

Lynn. Rokeberg
Labor & Commerce

E xpend itu res/R evenues

_  Component No. 2360

(Thousands of Dollars)_______
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services
Travel
Contractual
Supplies
Equipment
Lar.d & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 | 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
1156 Receipt Supported Services

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2006) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: {Attach a separate pnqci if  necessary)

This legislation excludes real estate licensees from workers' compensation coverage. It does not impact the 
operations of the division.

Prepared by: Katherine Mason, Administrative Manager_____________________  Phone (907)466-2572
Division Corporations and Licensing_________________________________  Dalo/Timo 2/24/OC 5:17 PM

Approved by: William C Noll. Commissioner_____________________________  Date 2/24/2006_____
Agency Commerce. Community, and Economic Development___________

s/reuos o v b i P age  1 o l 1



FISCAL NOTE

STATE OE ALASKA
2006 LEG ISLA T IVE  SESSION

Revision Date/Time (Note if correction): 
Title:

Fiscal Note Number:
Bill Version: ______
(H) Publish Date:

CSHB409(L&C>
3/1/06

No Workers' Compensation For Real Estate 
Licensee

Labor and Workforce Development 
Workers' Compensation

Department:
]RDU:
Component: Workers' Compensation

Sponsor:
Requester:

Representative Lynn
House L&C

Expend itures/R evenues

Component Number: 

(Thousands of Dollars)

344

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) I

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY200G) cost: None
Mark this box (X) if funding for this bill is included in ttie Governor’s FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

There is no anticipated fiscal impact to the department as a result of this legislation.

Prepared by: 
Division:

Approved by: 
Agency:

Paul F. Lisankic, Director Ptione: 4G5-6059
Workers' Compensation Date/Time: 2/23/OG 12:01 PM

Greg O'Clnray, Commissioner Dale; 2/23/200G
Department of Labor and Worklorce Development

( t l r m . i l  U.'/.VlWi O Vfl) Page 1 of 1



P. O. B o x  21149 
Juneau , A K  99802-1149 
Phone : (907)465-2700 
Fax: (907)465-2784

'RANKH . MURKOWSKI, GOVERNOR

My s t a f f  a n d  I h a ve  rev iew ed  the  p ro v is io n s  o f  MB 409 c u r r e n t ly  be fo re 
y o u r  com m it te e . A s yo u  kn ow  HB 409 w ou ld  am end  AS 23.30.230 to 
sp e c i f ic a l ly  exem p t c e r ta in  rea l e s ta te  p ro fe s s io n a ls  from w o rk e r s ’ 
com p en sa t io n  coverage . The  exem p tion  is  l im i te d  to p ro fe s s io n a ls  l ic e n se d  
(un d e r  the p ro v is io n s  o f AS 08.88.161) a s  rea l e s ta te  b ro k e r s ,  a s s o c ia te  rea l 
e s ta te  b ro k e r s ,  o r rea l e s ta te  s a le sp e r so n s .  In o rd e r  fo r th e  exem p tio n  to 
ap p ly  th o se  l ic en se d  p ro fe s s io n a ls  w i l l  h ave  to be w o rk in g  u n d e r  a  w r i t te n  
em p lo ym en t c o n t ra c t  th a t  p ro v id e s  they w il l not be trea te d  a s  “em p loyees" 
for e i th e r  w o rk e r s ’ c om pen sa t io n  or fede ra l in com e  ta x a t io n  p u rp o se s .  A s 
w e l l ,  th e ir  pay w i l l  have to be  d ir e c t ly  re la te d  to s a le s  or o u tp u t  r a th e r  th a n  
h o u r s  w o rked .

A s w o rk e r s ’ com pen sa t io n  b e n e f i t s  a rc  a  v i ta l  part o f o u r  so c ia l sa fe ty  
net. I u s u a l l y  sp e a k  a g a in s t  new  ex em p t io n s  from th e  W o rk e r s ’ 
C om pen sa t io n  Act. However, i t  i s  o n ly  fa ir  to a cknow ledg e  th a t  m u c h  o f the  
rea l e s ta te  s a le s  in d u s t r y  h a s  c o n s i s t e n t ly  cho sen  to o rgan ize  in  w a y s  th a t  
a l r e a d y  a l low  l ic e n se d  p ro fe s s io n a ls  to w o rk  w ithou t w o rk e r s ’ com pen sa t io n  
coverage . Tho se  o rg a n iz a t io n s  in c lu d e  so le  p rop r ie to rsh ip s , p a r tn e r sh ip s ,  
l im i te d  l ia b i l i t y  com pan ie s , co rp o ra t io n s  w ho se  o ff ice rs w a ive  w o rk e r s '  
c om pen sa t io n  coverage , a n d  p roper ly  e s ta b l i s h e d  “in d ep en d en t c o n t r a c to r ” 
r e la t io n sh ip s .  U n fo r tu n a te ly ,  a d e f in i t iv e  d e te rm in a t io n  w h e th e r  an  
in d ep en d en t c o n t r a c to r  re la t io n sh ip  h a s  been p roper ly  e s t a b l i s h e d  c an  on ly  
be o b ta in e d  on a  case-by-case b a s i s  from  the W o rk e r s ’ C om pen sa t io n  Boa rd  
a f te r  an  in ju r y .  Tha t le a d s  to u n c e r ta in ty ,  frequen t d is a g re em en ts  abo u t the 
em p loye r 's  in s u r a n c e  coverage an d  p rem ium s , a n d  co n s id e ra b le  f r u s t r a t io n  
th ro u g h o u t  the il e s ta te  s a le s  in d u s t r y .

T he re  is no ea sy  w ay  to remove tha t gene ra l u n c e r ta in ty  b e c a u s e  il 
a r i s e s  from  the need to ap p ly  a fact-spec if ic , twelve-point " re la t ive  n a tu r e  o f

K rS)
S'

j )

ru
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Department Of  Labor and Workforce Development

OFFICE OF THE COMMISSIONER

F e b ru a r y  7, 2006

The H ono rab le  T h om a s  A nde rso n , C h a ir  
H ouse  Labo r a n d  C om m erce  C om m ittee  
S ta te  Cap ito l, Room 
J u n e a u ,  A la s k a  99801 -1182

Dea r C h a irm an  Anderson :
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the  work" te s t  deve loped  b y  the  A la s k a  S up rem e  C o u r t  to d e f in e  th e  
" in d ep enden t con tra c to r"  re la t io n sh ip . In  l ig h t o f  th a t  fac t . I s u p p o r t  th e  
fo c u se d  exem p tion  for l ic e n se d  rea l e s ta te  p ro fe s s io n a ls  c o n ta in e d  in  MB 409 
in  o rde r to re lieve  the c u r r e n t  u n a c c e p ta b ly  u n c e r ta in  s i t u a t io n .

T h a n k  yo u  for the o pp o r tu n i ty  to a d d r e s s  th i s  le g is la t io n .

S in ce re ly

G reg Q 'C la ray  
C om m is s io n e r
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N a n c y  M a n l y

F rom :

Sent:

T o :

S u b je c t:

Mark Korting [m arkkortm g@ rem ax.net] 

Monday, February 06, 2006 5:51 PM 

Rep. Bob Lynn 

Thank you Bob...

F o llo w  Up F lag: Follow up 

F lag S ta tus : Ye llow

Representative Lynn, (Bob)

I am sending you a copy of an email I w ill be sending to all the Representatives on the Labor & Com m erce 
Com m ittee I have only sent this to you and Rep. Tom Anderson so far. Any com m ents?

D e a r  R e p r e s e n t a t i v e

A  b i l l  s p o n s o r e d  b y  R e p .  B o b  L y n n  w i l l  b e  h e a d e d  t o w a r d  y o u r  L a b o r  & C o m m e r c e  C o m m i t t e e  s o o n .  T h e  B i l l  i s  
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Employee or Contractor?
" The Definition Is Changing-- Again!"

<D by Greta P Hicks, CPA

"For nearly 20 years the IRS has been prohibited by law from 
issuing any guidance rega-ding employment tax status,'
Commissioner Richards s a d  In 1986 and in 1595 when this 
author attended the White House Conference on Small 
Business, the employee versus contractor issue was discussed 
at length by irate businesses owners It appears that the IRS has 
at last heard our complaint In a March 18 announcement IRS 
Commissioner Richardson stated ' People have complained 
about the uncertainty that results from worker classificabon 
under the (20) common law standard(s), yet we (the IRS) are 
prohibited from issuing guidance that is more up to date I 
te i eve that these initiatives we ire  announcing today vv.ll help 
ease some pressures that both me business community and the 
IRS fa c e "

The IRS announced on March ' j  1955 that they are suspending em ployee-independent 
contractors aud'ts for the next few months and they have developed new aud t training 
manuals a rd  employment :a> a..d.t gudeimc-s Atso included in this announcement is a "let s 
make a deal" settlement offer

Whether a worker is aefmed as an employee or independent contractor i$ a matter of a 
complex set of 20 common law factors plus interpretations by numerous court cases Baer n  
the ate 70 s the courts and IRS audit teams were overwhelmed with mountains of audits 
related to trie definition of an emp oyee A cry went from businesses to Capital Hill and 
Congress passed Section 530 of the Revenue Act of 1576 Companies received a bnef 
reprieve from employment ta * aud ts until the late 80 s and early 90 s when the IRS began re- 
attacking the employee vc-rsus contractor issue Now with the iRS oud't teams ogam being n 
a auagmire ever the issue the IRS h : i j  taken the initiative to more dearly  define ornp:oyee 
a n j to offer those businesses a'ready under audit an alternative to bankruptcy

The most recent suspension of empioyee versus contractor audits is to given the IRS tim e tc 
tram auditors in field on the new manual procedure related to worker redass fication The 
tra nmg matena's wilt focus on defining an employee by d e te rm m rg  the control the company 
has over the workers The n a te r,ars discuss the control factors under [tie 20 common ' . j w  
Standards and guides aud tors in determining which ot those 70 f.r to rs  are relevant The IRS 
defines control as

Anyone who p e rfc rns  services is an employee >f you as an employer can 
control what w t  be du ne  and how it will be done 1 h s is so e v e n  when you give 
the employee freedom of action What matters is that you have me regal "g h t to 
cc-ntrci the m ot'm d and result of the servces

A  a rah copy of the new m anual on worker 'e . 'assibcation can he cbta ned free W rite Dean 
IRS School of Taxation CD TX 7221 S Clark St Arlington VA 22202

Safe-Marbor Rules

Sect'On 530 Of the Revenue Act cf 1978 prohibited the IRS by law from issuing any guidance 
rego'ding employment ta« status and proposed several sale harbor rules for companies wno
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were under employment tax audits Roughly Section 530 passed by Congress in 1978 said, 
"IRS lay off until we (Congress) defines an employee " Here 18 years later Congress has not 
define employee and has prohibited the IRS from issuing any regulations on the subject

Over the years, the IRS interpretation of the "safe-harbor rules" has gone from liberal to 
conservative In 1979 and 1980 on most employment tax audits, the IRS allowed company's 
to fall under the safe-harbor rules But during the era of the "no new taxes," the IRS began a 
ultra conservative interpretation of Section 530 and it was near impossible for any company 
under IRS employment tax audit to claim the safety of Section 530

On March 18 the IRS announced that they are establishing new procedures that will ensure 
that auditors properly apply the taxpayer relief provisions under Section 530 of the Revenue 
Act of 1578 The new policy on application of the safe-harbor rules will be more liberal and 
allow more companies to rely upon Section 530 safe havens

[ x | Contesting IRS Penalties 

By Holmes F Crouch

Starid Up 
to the IRS

By Frederick W Daily

Let s Make A Deal

The most significant aspects of the March 18 announcement details the two new expedited 
procedures for companies whose existing worker classifications are being questioned by the 
IRS

First the IRS is establishing new procedures under an optional classification settlement 
program that will allow companies and auditors to resolve contractor versus employee issues 
earl er in the audit process

For exam p'e companies that filed Form 1099, Information Returns but failed to meet the 
other two requirements under Section 530 safe-ha*bor rules, could reclassify their workers to 
employees prospectively and pay only a specified tax assessment not exceeding one year s 
I ab iity The amount of the assessment would depend on the extent to which the company has 
sat'sTed the safe-haroor requirements under Section 530

Secondly h e IRS has expanded procedures developed last year to allow compan es to. at 
their opt on to appeal employee versus contractor issues to the IRS Appeals function even 
wh.fe an ausit is in progress Tn s procedure which is a part of the taxpayer rights initiatives 
the IRS anrounced earlier th-s year is designed to resolve employee versus contractor issues 
ear c-r in the audit process

I Tax Savvy 
for Small 
Business

By Frederick W Daily

Time Line

On March 5 1996 the IRS began a two year test period of the classificat on settlement 
program A one years test ol the early referral to Appeals procedi.’es begins on March 18 
1996

Dunng the suspension o f the employee versus independent contractors audits the IRS w ill be 
training field office personnel on the new expedited procedures for companies currently under 
aud t T* s author believes that the because the training has not been budgeted fo r during the 
current f'scp' .ear trie 'ra in ing w ill not take place until after October 1 . 1996 the beginning of 
the next f scai year s budget The effect of budget constraints will be to put on hold any 
existing aud ts or appeals until after the framing of f.e>d personnel The date o f the fram ing will 
vary across the county depending upon other budgetary demands of local offices

Bottom l ine

Under this now pokey the IRS w 1 waive much of the back tax os it asserts that companies 
owe Ter many companies that have been cons stent m how they dass ly their workers the 
iR ii w it let them tc sh It to employee status without renam es for pnor years I his policy s 
cc nr. stent w in other recent poncy changes winch focus on future compliance of companies 
rather than concentrating heavily ol punishment for past nor comphancc- With Hit* laws 
Although not a solution *0* e v c y  company d is a beginning step to settlement

For More Informat'Ori
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C a l l  t h e  I R S  a t  1 - 8 0 0 - T A X - F O R M  a n a  a s k  f o r  P u b l i c a t i o n  9 3 7 ,  B u s i n e s s  R e p o r t i n g ,  a n d  f c  

F o r m  S S - 8 ,  I n f o r m a t i o n  f o r  U s e  in  D e t e r m i n i n g  W h e t h e r  a  W o r k e r  i s  a n  E m p l o y e e  f o r  F e d e r a l  

E m p l o y m e n t  T a x e s  a n d  I n c o m e  T a x  W i t h h o l d i n g  T h e  p u r p o s e  o f  t h e  S S - 8  i s  f o r  w o r k e r s  a n d  

c o m p a n i e s  t o  a n s w e r  t h e  q u e s t i o n s ,  m a i l  t h e  S S - 8  t o  t h e i r  S e r v i c e  C e n t e r ,  a n d  r e c e i v e  b a c k  a  

P r i v a t e  L e t t e r  R u l i n g  f r o m  t h e  I R S  o n  t h e  s t a t u s  o f  t h e  c o m p a n y ' s  w o r k e r ( s )  D o  n o t  t a k e  

t h e s e  q u e s t i o n s  l i g h t l y  S e c u r e  a  c o p y  o f  t h e  S S - 8  f o r  y o u r s e l f  T h e  q u e s t i o n s  a r e  w o r d e d  in  

s u c h  a  w a y  t h a t  m o s t  a l l  w o r k e r s  a r e  e m p l o y e e s  O c c a s i o n a l l y ,  t h e  I R S  R e v e n u e  O f f i c e r s  

r e q u e s t s  t h a t  c o m p a n i e s  c o m p l e t e  S S - 8  P r o f e s s i o n a l  t a x  a d v i s e  s h o u l d  b e  s o u g h t  b e f o r e  

s u b m i t t i n g  t h i s  o r  o t h e r  f o r m s  to  t h e  I R S

W h o  I s  A n  E m p l o y e e ’

The IRS Definition

The Internal Revenue Service uses these criteria to determ ine whether an individual is an 
employee or an independent contractor The worker is an employee if

• You or your representative tells the worker where when, and how to work
• You train the worker
•  The busmess performance depends on the worker
• The worker has a continuing relationship with the company
• The worker's services must be personally rendered by the him her
• You set the worker s work hours
• The worker works on the employer s premises
• You are paia by the hour, weeks or month
• You furnish tools and materials
• You can fire the worker without violating a contract
• The worker has a right to quit w ithout incurring a liability
•  The worker does not offer the worker's services to the public at large
• The worker has no opportunity for profit or loss as a result of the worker's service
• The worker has no significant investment in the business
• Y o u  r e q u i r e  t h e  w o r k e r  t o  s u b m i t  o r a l  o r  w r i t t e n  r e p o r t s

• The worker is a corporate officer

Section 5 3 0  Safe Harbor Rules

Section 5 3 0  provides certain safe-harbor rules If you could fall under these safe-harbor rules, 
the IRS could net re-define the worker as a employee in general if, the

• com pany treated in mdividuais consistently as a cont'actor and ihe
• com pany was in full compliance by filing all required forms suet: as Form 1099 and if 

the
• com pany could rely on one of three basis for their practice of carrying the worker is  a 

contractor
Judicial precedent (A court case in the company's favor) 

o  Past IRS Audit (A past (RS audit determ ine the worker to be a contractor) 
Industry Practice (There is a ang.standing recognised practice of treating such 
workers as contract)

•  then the IRS could not change the status of the worker to employee

;0  Common Law Factors

1 Instructions
2 Training
3  I n t e g r a t i o n

•f Service rendered rersonally

http wuw iihclercd.com/AuihiirsRuu lircUil licks'cmploycccim hlml I )2 2(HK>
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• JS Hiring, supervising and paying assistants

6 Continuing relationship
7 Set hours of work

• 8 Full-time work required
9 Doing work on business owner's premises

10 Accomplishing work in certain order or sequence
1 1 Submission of oral or written reports
12 Method of payment
13 Payment of business or traveling expenses
14 Furnishing tools and equipment
15 Significant investment
16 Realization of profit or loss
17 Work for one entity at a time
18 Offer their services to the general public
19 R'ght to discharge
20 Right to terminate

Previous Article | Next Article 

List of Articles by Greta P Hicks. CPA

GRETA P HICKS CPA and former IRS manager, concentrates in solutions to IRS problems 
and advises business and tax professional on IRS policies and procedures Ms Hicks is owner 
of TAX SOLUTIONS Inc . a company providing educat onai materials and programs on 
solutions to IRS problems and is a nationally known speaker and writer on solutions to IRS 
problems To arrange for consultation contact g retahickscpa@ yahoo com Greta's web silo 
http /www gretahicks com

Greta P Hicks CPA Mam | Authors Row Mam | Home
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I n d e p e n d e n t  C o n t r a c t o r  o r  E m p l o y e e ?

Sliciios 530 pros id i-s
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S e c t i o n  5 3 0  R e l i e f  R e O c i k e m e n t s

Y our business has been 

selected fo r an employment 
tax exam ination to 

| determine whether \o u  correctlv 
I treated certain workers as indepen­

dent contractors. However, you 
I w i l l  not owe employment taxes 
j for these workers, i f  you meet the 

re lie f requ irem en ts  described 
below. I f  you do not meet these 
re lie f requ irem en ts , the IRS 
w ill need to determine whether 
the workers are independent 
contractors o r employees and 

whether you owe employment 
taxes fo r those workers.

Section 530 R e lie f R equirem ents:

To receive re lie f, you must meet all 
three o f the fo llo w in g  requirements:

I. Reasonable Rasis
First, you had a reasonable basis 
fo r not treating the workers as 
employees To establish that you 
had a reasonable basis for not 
treating the workers as employees, 
you can show that

• You reasonably relied on a conn 
case about Eedcral taxes or a 
ru ling  issued to you In the IRS. 
or

• Your business was audited by 
the IRS at a tim e when you 
Healed s im ila r workers as 
independent contractors and the 
IRS did not rcclassilv those 
workers as employees, or

• You treated the workers as 
independent contractors because 
you knew that was how a s ig n ifi­
cant segment o f  your industry 
treated s im ila r workers; or

• You relied on some other 
reasonable basis. For example, 
you relied on the advice o f a 
business lawyer or accountant 
who knew the facts about 
your business.

I f  you d id  not have a icasonable 
basis fo r treating the workers as 
independent contractors, y ou do 
not meet the re lie f requ irem ents.

J I. Substitutive* ( Jnnsistcncx
In addition, you (andany predecessor 
business) must have treated the 
workers, and any s im ila r workers, 
as independent contractors. I f  you 
treated sim ilar workers as employees, 

th is re lie f provision is not available.

Ot&aH'nent c* Trt •!*.*•* 
Internal Revenue Service
Put'*CJ>Kv> WCj •;/ Dto 
Cebvoy

111. Reportin'* ( ' ( i n s i s t e n c y

Finally, you must have filed  Form 
ItlW -M I.S C  fo r each worker, 
unless the worker earned less than 
SbOO. R elie f is not available fot 
any year you did not f ile  the 
required Forms 1099-Ml SC. It you 
tiled  the required Forms IDW-.MISC 
tor some workers, but not for othois. 
te lie l is riot available lo r the workers 
for whom you did not l l le  Forms 
1 0 9 9 -M IS r

Tlw /A’.V i \anuini w ill answer tins 
<//«■ \tion.\ \ on may have about umt 
eligibility fo r this h in t.



Licensed Real Estate Agents - Real Estate Tax l ips

Internal Revenue Service
l m fid  M.ik  s l Vp.urnu ii» <if tin l ri.i-.nrs

¥

. ic e n s e d  R ea l E s ta te  A g e n ts  - R ea l E s ta te  Tax T ip s

M o s t  r e a l  e s t a t e  p r o f e s s i o n a l s  o p e r a t e  t h e i r  b u s i n e s s  a s  a  s o l e  p r o p r i e t o r s h i p  T h i s  m e a n s  

th a t  y o u  a r e  n o t  s o m e o n e ' s  e m p l o y e e ,  y o u  h a v e n ' t  f o r m e d  a  p a r t n e r s h i p  w i t h  a n y o n e ,  a n d  

y o u  h a v e  n o t  i n c o r p o r a t e d  y o u r  b u s i n e s s

Statutory Nonomployecs

L i c e n s e d  r e a l  e s t a t e  a g e n t s  a r e  s t a t u t o r y  n o n e m p l o y e e s  a n d  a r e  t r e a t e d  a s  s e l f - e m p l o y e d  for 

a l l  F e d e r a l  t a x  p u r p o s e s ,  i n c l u d i n g  i n c o m e  a n d  e m p l o y m e n t  t a x e s ,  if

• S u b s t a n t i a l l y  a l l  p a y m e n t s  f o r  t h e i r  s e r v i c e s  a s  r e a l  e s t a t e  a g e n t s  a r e  d i r e c t l y  r e l a t e d  

to s a l e s  o r  o t h e r  o u t p u t ,  r a t h e r  t h a n  to  t h e  n u m b e r  o f  h o u r s  w o r k e d

• T h e i r  s e r v i c e s  a r e  p e r f o r m e d  u n d e r  a  w r i t t e n  c o n t r a c t  p r o v i d i n g  t h a t  t h e y  w i l l  n o t  bc- 

I r e a t e d  a s  e m p l o y e e s  fo r  F e d e r a l  l a x  p u r p o s e s

T h i s  c a t e g o r y  i n c l u d e s  i n d i v i d u a l s  e n g a g e d  in  a p p r a i s a l  a c t i v i t i e s  fo r  r e a l  e s t a t e  s a l e s  if t h e y  

e a r n  i n c o m e  b a s e d  o n  s a l e s  or o t h e r  o u tp u t

Additional Resources

P u b l i c a t i o n  1 5 - A .  E m p l o y e r ' s  S u p p l e m e n t a l  T a x  G u i d e  ( S u p p l e m e n t  to  C i r c u l a r  E .  E m p l o y e r ' s  

T a x  G u i d e  P u b l i c a t i o n  1 5 )

Imp uwu us gov tuismcssc.s small mJustiics article 0 „id  WK‘>2.1.()l) himl



01/12/2006 10:59 9075860491 ACH PAGE 04

Intiepcndtni Ccntraaon in Real Esusu: A Guudt for RUk \'ittr^ement 1 1

S t a t u t o r y  
I n d e p e n d e n t  C o n t r a c t o r  
( N o n - E m p l o y e e )

Due in pan to che difficulty that frequently arose In the application of the 
20 factors by the Internal Revenue Service, in 1982, under the Tax Equity 
and Fiscal Responsibility Act (TEFRA), Congress created a new category 
of Independent contracror for federal tax purposes known as a "statutory 
non'cmployee”  or “ statutory independent contractor.”  It Is contained tn 
Section 3508 of the Internal Revenue Code.

In order to qualify as a statutory independent contractor, the following 
three criteria must be race

1. The sales associate must be a licensed real estate agent.

2. Substantially all of the sales associate’s remuneration for the services 
performed as a real estate agent must be directly related to sales or other 
output rather than to the number of hours worked.

3. A  written agreement mujt exist between the sales associate and the 
person for whom he or she works, which agreement must provide thar 
thu silej associate will not be treated as an employee with respect to 
such services for federal tax purposes.

This thntc-part test Is far less complicated than the application of multi­
ple factors under the common law.

L icensu re
Tire licensure requirement should be easily satisfied by all real csrare sales­
people in view of the license law requirements In all states, territories, and 
the Distrira of Columbia.
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I h i s  i ' m p l o w n c n l  T a *  K c s o u i c c  C o u r t e s )  O f  
The Inih'i'eniU'nt Conirncliir He/ on

•.iiry>_ K_ t 11, j u h . i i l j ! l . r - , q  
Hdilor

I (J. Law — Section 530 Full Texi, as amended

Full Text, as Amended 
of

Section 530
of the

Revenue Act of 1978
entitled

Controversies Involving W hether  Individuals are  Employees 
for Purposes of Employment Taxes

Section 530 Table of Contents

(a.) femimalion o f Certain P.mploymcnt Tax Liability.
(bj Prohibition Against Regulations and Rulings on I mpjoyment Status, 
tc) Definitions. 
uO exception.
(ej Special Rules l or Application o f Section.

Section 530 o f  the Revenue .le t < >) 19"S, 26 ( S C  A. See. 3-/01 note, Pub /. 95- 
600. as amended b\ Pub I. 96-J6~ See. 960, Dee 29. J9"9, 93 Slat I2~*<
Pub L  96-5-11. See 1, Dec 1", 19S0, 94 Stat 3204. Pub 1. 97-246 f lu x  
Equity and Eiscdl Rcs/’onnh i/ity  Act of I9S2J, title  11, See 269 (e )(lj. <2), 96 
Slat 552. Pub /. 99-514. See 2. title  X I 11. See /"On,a). Oct 22. 19S6. 100 
Stat 2095. 2~S1. Pub I  104-lSS /Sm all llusmess.Job Protection Act of 1996/ 
See ! 122, August 20, 1996. provides that

( a )  T e r m i n a t i o n  o f  C e r t a i n  E m p l o y m e n t  T a x  L i a b i l i t y .  | T o p |

(1) In general.

- If *

(A) lot purposes ol employment taxes, the taxpayer did not treat an indiudual a s  
an employee lor any period, and

(H) in the case ol periods alter December 31, I07X, all federal tax returns
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(including information returns) required to he filed by the taxpayer with respect 
to such individual for such period are liled on a basis consistent with the 
taxpayer's treatment o f such individual as not being an employee,

i
then, for purposes o f applying such taxes for such period with respect to the taxpayer, the 
individual shall be deemed not to be an employee unless the taxpayer had no reasonable 
basis for not treating such individual as an employee.

(2) Statutory s tandards  providing one method of satisfying the requirements of 
paragraph ( I ).

- For purposes o f paragraph (1). a taxpayer shall in any ease be treated as having a 
reasonable basis for not treating an individual as an employee for a period i f  the taxpayer’s 
treatment o f  such individual for such period was in reasonable reliance on any o f the 
following:

(A) judicial precedent, published rulings, technical advice with respeci to the 
taxpayer, or a letter ruling to the taxpayer;

(It) a past Internal Revenue Sen ice audit o f the taxpayer in which there was no 
assessment attributable to the treatment (for employ ment tax purposes) o f the 
indi\ iduals holding positions substantially similar to the position held by this 
individual; or

(( ') long-standing recognized practice o f a significant segment o f the industry in 
which such individual was engaged.

(3) Consistency required in the case of prior tax treatment.

- Paragraph ( I.) shall not apply with respect to the treatment o f any individual for 
employment tax purposes for any period ending after December 31, I97S. i f  the ta\pa\ er (or 
a predecessor) has treated any individual holding a substantially similar position as an 
emploxee for purposes of the emplovment taxes for am period beginning alter December 71.
1977.’

(4) Refund or credit of  overpayment.

- It refund or credit o f any overpayment o f an employment tax resulting from the application 
o l paragraph ( 11 is not hailed on the date o f the enactment ol this Act (Nov. 6. 1978) by any 
law or rule o f law. the period for tiling a claim for refund or credit o f such overpay ment (to 
the extent attributable to the application ol paragraph (1)) shall not expire before the date I 
year after the date ol the enactment o f this Act (Nov, 6. 1978)

A g a i n s t  R e g u l a t i o n s  a n d  R u l i n g s  o n  K n i p l o y i n c n t  S t a t u s .

I* Op |

- No regulation or Revenue Ruling shall be published <>n or after the date o f the enactment ol this Act 
Nov (). 1978) and before the effective dale ot any law herealter enacted clarity mg the employment 

'status ol individuals lor purposes ol the employment taxes by the Department ol the treasury (including 
the Internal Revenue Service) with respect to the employment status ol .my individual for purposes o f the 
employ ment ta x e s

( I ) )  P r o h i b i t i o n
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( c )  D e f i n i t i o n s .  [ T o p )

Page 3 o f  5

- For purposes of this section -
I

( ! )  Employment lax. - The term 'employment tax' means any tax imposed by subtitle C o f 
the Internal Revenue Code o f 1986 (formerly I.R.C. 1959, section 310] et scq. o f this title).

(2) Employment status. - The term 'employment status' means the status o f an individual, 
under the usual common law rules applicable in determining'the employer-employee 
relationship, as an employee or as an independent contractor (or other individual who is not 
an employee).

( d )  E x c e p t i o n .  [ T o p )

- This section shall not apply in the case o f an individual who, pursuant to an arrangement between the 
taxpayer and another person, provides services for such other person as an engineer, designer, drafter, 
computer programmer, systems analyst, or other similarly skilled worker engaged in a similar line o f 
vv ork.

( c )  S p e c i a l  R u l e s  F o r  A p p l i c a t i o n  o f  S e c t i o n .  [ T o p )

(1) N O TICE O F  AVAILABILITY OF SECTION

- An officer or employee of the Internal Revenue Service shall, before or at the 
commencement of any audit inquiry relating to the employ ment status of one or more 
individuals who perform services for the taxpayer, provide the taxpayer with a written notice 
of the provisions of this section.

(2) RULES RELATING TO STATUTORY STANDARDS

- For purposes o f subsection ( a )(2) -

(A) a taxpayer may not rely on an audit commenced after December 31, 1996, 
for purposes o f subparagraph (B) thereof unless such audit included an 
examination for employment tax purposes o f whether the individual involved 
lor any individual holding a position substantially similar to the position held by 
the individual involved) should be treated as an employee o f the taxpayer.

(B) in no event shall the significant segmei: requirement o f subparagraph (O  
thereof be construed to require a reasonable showing ol the practice o f more 
than 25 percent o f the industry (determined by not taking into account the 
taxpay erf. and

((') m apply ing the long-standing iccogni/cd practice rcquiicmenl o f 
subparagraph (C) thereof-

(i) such requirement shall not he construed as requiring the practice 
to have continued for more than 10 years, and

(ii) a practice shall not fail to be treated as long-standing merely 
because such practice began after 1078.
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(3) AVAILABILITY OF SAFE HARBORS

- Nothing in this section shall be construed to provide that subsection (a) only applies where 
, the individual involved is otherw ise an employee o f the taxpayer.

(4) BURDEN OF PROOF-

(A) IN G ENERAL 

- I I -

(i) a taxpayer establishes a prima facie case that it was reasonable 
not to treat an individual as an employee for purposes o f this 
section, and

(ii) the taxpay er has lutly cooperated with reasonable requests from 
the Secretary o f the Treasury or his delegate.

then the burden o f proof w ith respect to such treatment shall be on the Secretary.

(B) EXCEPTIO N FOR O THER  REASONABLE BASIS

- In the case o f any issue involv ing whether the taxpay er had a reasonable basis 
not to treat an individual as an employee for purposes o f this section, 
subparagraph (A) shall only apply for purposes o f determining whether the 
taxpayer meets the requirements o f subparagraph ( A ) ,  (B), or ( C )  o f subsection 
(a)(2).

(5) PRESERVATION OF PRIOR PERIOD SAFE HARBOR 

- I f *

(A) an individual would (but for the liealmcnt referred to in subparagraph (B)j  
he deemed not to be an employee o f the taxpayer under subsection (a) for any 
prior period, and

(B) such individual is treated by the taxpayer as an employee for employment 
tax purposes for any subsequent period,

then, for purposes o f apply ing such taxes for such prior period with respect to the taxpayer, 
the indiv idual shall be deemed not to be an employee.

((I) S u B ST A N Tl A L L Y SIMIL A R POSITIO N

- For purposes o f this section, the determination as to whether an individual holds a position 
substantially similar to a position held by another indiv idual shall include consideration ol 
the relationship between the taxpayer and such individuals.

| End o f Section 530, as amended |

Ieditor's Ps'ofc:

Page 4 ol' 5
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I . . Section 530(d), added by Section 1706(b) o f Pub I.. 99-514, applies to remuneration paid and services 
rendered after December 31, 1986. Source: Pub I.. 99-514

2. In general, amendments made by Section 530(e). added by Section 1122 o f  Pub. L  104-/88 /Small Business 
Jo/) Protection Act o f  1996] shall apply to periods after December 31, 1996. NOTICE BY INTERNAL 
RLl ENUE SERI 'ICE - Section 530(e)(I) shall apply to audits which commence after December 31.1996. 
BLRDEN OL PROOF - IN GENEIOtL - Section 530(e)(4) shall apply to disputes involving periods after 
December 31, 1996. A O l.\ L ERE.\ CL - Nothing in the amendments made by this section shall be construed to 
infer the proper treatment of the burden of proof with respect to disputes involving periods he fore January I 
1997. Source: Pub I.. 104-188
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26 u s e s  $  3508 (2005 )

§ 5 5(i ,S. T r e a t m e n t  o f  r e a l  e s t a t e  a g e n t s  a n d  d i r e c t  s e l l e r s .

( a )  G e n e r a l  r u l e .  F o r  p u r p o s e s  o f  t h i s  t i t l e ,  i n  t h e  c a s e  o f  s e r v i c e s  p e r f o r m e d  as  a  q u a l i f i e d  r e a l  e s t a t e  a g e n t  c  a s  a  d i r e c t  
s e l l e r

1 1 )  t h e  i n d i v  i d u a l  p e r f o r m i n g  s u c h  s c : v  i c e s  s h a l l  n o t  h e  t r e a t e d  a s  a n  e m p l o y e e ,  a n d  
| 2 )  t h e  p e r s o n  f o r  w h o m  s u c h  s e r v i c e s  a r e  p e r f o r m e d  s h a l l  n o t  b e  t r e a t e d  a s  a n  e m p l o y e r

( h i  D e f i n i t i o n s  l o r  p u r p o  e s  o l  t h i s  s e c t i o n
( 1 ) Q u a l i f i e d  r e a l  e s t a t e  a g e n t  I h e  t e r m  ' q u a l i f i e d  r e j l  e s t a t e  a g e n t '  m e a n s  a m  i nd i v  i d u a l  w h o  is a  s a l e s  p e r s o n  i t —

( A  i s u c h  i n d i v  i d u a l  is a l i c e n s e d  r e a l  e s t a t e  a g e n t ,
| H )  s u b s t a n t i a l l y  a l l  o f  t h e  r e m u n e r a t i o n  ( w h e t h e r  o r  n o t  p a i d  i n  c a s h )  f o r  t h e  s e r v i c e s  p e r f o r m e d  b y  s u c h  i n d i v i d u a l  

a s  a r e a l  e s t a t e  a g e n t  is d i r e c t l y  r e l a t e d  t o  s a l e s  o t  o t h e r  o u t p u t  ( i n c l u d i n g  t h e  p e r f o r m a n c e  o f  s e r v i c e s )  r a t h e r  t h a n  t o  t h e  
n u m b e r  o f  h o u r s  w o r k e d ,  a n d

( C l  t h e  s e r v i c e s  p e r f o r m e d  by t h e  i n d i v i d u a l  a r e  p e r f o r m e d  p u r s u a n t  t o  a  w r i t t e n  c o n t r a c t  b e t w e e n  s u c h  i n d i v i d u a l  a n d  
t h e  p e r s o n  f o r  w h o m  t h e  s e r v i c e s  a r e  p e r f o r m e d  a n d  s u c h  c o n t r a c t  p r o v i d e s  t h a t  t h e  i n d i v i d u a l  w i l l  n o t  b e  t r e a t e d  a s  a n  
e m p l o y e e  w i th r e s p e c t  t o  s u c h  s e r v i c e s  f o r  F e d e r a l  t a x  p u r p o s e s

( 2 )  D i r e c t  s e l l e r  I h e  t e r m  " d i r e c t  s e l l e r "  m e a n s  an v  p e r s o n  i f —
( A )  s u c h  p e r s o n

t i l  is e n g a g e d  in t h e  t r a d e  o r  b u s i n e s s  o f  s e l l i n g  ( o r  s o l i c i t i n g  t h e  s a l e  o f )  c o n s u m e r  p r o d u c t s  t o  a n y  buy  cr o n  a  buy  -  
s e l l  b a s i s ,  a d e p o s i t - c o i n n n s s i o n  b a s t s ,  o r  a n y  s i m i l a r  b a s i s  w h i c h  t h e  S c e r e i a r v  p r e s c r i b e s  by r e g u l a t i o n s ,  l o t  r e s a l e  i b s  
t h e  b u y e r  o r  a ny  o t h e r  p e r s o n )  m  ( h e  h o m e  o r  o t h e r w i s e  t h a n  i n  a p e r m a n e n t  r e t a i l  e s t a b l i s h m e n t ,

( n )  is e n g a g e d  m  t he  t r a d e  o r  b u s i n e s s  o f  s e l l i n g  ( o r  s o l i c i t i n g  i h c  s a l e  o f )  c o n s u m e r  p r o d u c t s  i n i h o  h o m e  o r  
o t h e r w i s e  t h a n  in a p e r m a n e n t  r e t a i l  e s t a b l i s h m e n t ,  o r

( h i ) i s e n g a g e d  i n  t h e  t r a d e  o r  b u s i n e s s  o l  t h e  d e l i v e r i n g  o r  d i s t r i b u t i o n  o f  n e w s p a p e r s  o r  s h o p p i n g  n e w s  ( i n c l u d i n g  
a n v  se r v  i c e s  d i r e c t l y  r e l a t e d  t o  s u c h  t r a d e  o t  b u s i n e s s ) ,

( I t 1 . s u b s t a n t i a l l y  a l l  t h e  r e m u n e r a t i o n  t w h e t h e r  o r  n o t  p a i d  in c a s h )  f o r  t h e  p e r f o r m a n c e  o f  t h e  s c r s  i c e s  d e s c r i b e d  m  
s u b p a r a g r a p h  ( A )  is d i r e c t l y  i c l . t t c d  t o  s a l e s  o r  o t h e r  o u t p u t  ( i n c l u d i n g  t h e  p e r l o t i n . i r t c c  o t  s c r s  i c e s )  r a t h e r  t h a n  t o  t h e  
n u m b e r  o t  h o u r s  w o r k e d ,  a n d

l i ' i  t h e  s e r v i c e s  p e r f o r m e d  I n  t h e  p e r s o n  a r e  p e r f o r m e d  p u r s u a n t  t o  a w r i t t e n  c o n t r a c t  b e t w e e n  .such p e r s o n  a n d  t he  
p e r s o n  t o r  w h o m  t he  s e r v i c e s  a r e  p e r f o r m e d  a n d  s u c h  c o n t r a c t  p i u v t d e s  tf i . i t t h e  p e r s o n  w i l l  n o t  b e  t r e a t e d  as an e m p l o y e e  
w i t h  r e s p e c t  t o  s u c h , s e r v i c e s  f o r  F e d e r a l  t a x  p u r p o s e s  

I t )  C o o r d i n a t i o n  w i t h  r e i i r e i i i e i i i  p l a n s  t i n  s e l f - e m p l o y e d  I l . . s  s e c t i o n  s h a l l  n o t  a p p l y  l o t  p u r p o s e s  o t  s u b t i t l e  \
12 6  I 'St'S  f t  I  et  s e q  | t o  t h e  e x t e n t  t ha t  t h e  i n d i v i d u a l  is t r e a t e d  as a n  e m p l o y e e  u n d e r  s e c t i o n  • l i t l i c l i  1 1 I S i S . 
• / " / ( ,  i i  1 1 1 ( r e l a t i n g  t o  s e l f - e m p l o y e d  i nd i v  u l u . i k )
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26 I'SCS § 3508
Page 2

( A d d e d  S e p t  3 .  I () 8 2 ,  P I .  9 7 - 2 - 1 8 .  T i t l e  I I ,  $ 2 6 9 ( a ) .  9 6  S l a t  5 5 1 ;  A u g  2 0 ,  1 9 9 6 .  I M .  I 0 - I - I S 8 ,  T i t l e  I .  § 1 1 1 8 ( a ) ,  ! 1 0  
S l a t  1 7 6 4  )

HISTORY; A NC ILLAR Y LAWS AND DIRECTIVES

A m e n d m e n t s
I n  1 9 9 6 ,  P L  1 0 4 - 1 8 8 ,  S e c  1 1 1 8 ( a )  ( a p p l i c a b l e  t o  s e r v i c e s  p e r f o r m e d  a l t e r  1 2  3 1 / 9 5 ,  a s  p r o v i d e d  b y  S e c .  11 1 8 ( b ) ,  

w h i c h  a p p e a r s  a s  a  n o t e  t o  t h i s  s e c t i o n ) ,  a m e n d e d  s u b s c c .  ( b ) ( 2 ) ( A )  bv d e l e t i n g  " o r "  a t  t he  e n d  o f  c l .  ( i ) ,  i n s e r t i n g  " o r "  at  
the e n d  o f  c l  ( u ) ,  a n d  a d d i n g  e l  ( i n )

I n  19 8 2 .  P  I .  9 7 - 2 4 8 ,  S e e  2 6 9 ( a ) ,  a d d e d  C o d e  S e c .  3 5 0 8 ,  e f f e c t i v e  f o r  s e r v i c e s  p e r f o r m e d  a f t e r  12 / 3 1 8 2 .

Other provisions
Rules and regulations. A d  S e p t .  3 .  1 9 8 2 .  P I .  9 7 - 2 4 S ,  T i t l e  I I ,  § 2 6 9 ( c ) ( 3 ) ,  9 6  S t a t  5 5 3 ,  p r o v i d e s  "Nothing in 

sec t i o n  5 3 0  o f  t h e  R e v e n u e  A c t  o l  1 9 ^ 8  [ 2 6  USCS j  3401 n o t e )  s h a l l  h e  c o n s t r u e d  t o  p r o h i b i t  t h e  i m p l e m e n t a t i o n  o f  t h e  
a m e n d m e n t s  m a d e  b y  t h i s  s e c t i o n  [ e n a c t i n g  t h i s  s e c t i o n ,  a m e n d i n g  42 USCS ? •//<> a n d  2 6  USCS j  3401 n o t e ] . "

A p p l i c a t i o n  of Aug. 20, 1996 amendments. A c t  A u g  2 6 ,  1 9 9 6 .  P I .  1 0 4 - 1 8 8 ,  T i t l e  I. S u b t i t l e  A ,  § I I  1 8 ( b ) ,  1 1 0  
S t a t  1 7 6 4 ,  p r o v i d e s  " T h e  a m e n d m e n t s  m a d e  b y  t h i s  s e c t i o n  [ a m e n d i n g  s u b s e c  ( b ) ( 2 ) ( A )  o f  t h i s  s e c t i o n ]  s h a l l  a p p l y  t o  
se r v  i c e s  p e r f o r m e d  a f t e r  D e c e m b e r  3 1 ,  1 9 9 5  ".

NOTES:
R e l a t e d  S t a t u t e s  A. R u l e s  

T h i s  s e c t i o n  is r e f e r r e d  t o  i n  42 I SCS  }  4 H i

R e s e a r c h  G u i d e  
A m  J u r

3 5  A m  Ju i  2 d .  E e d e r . i l  l a x  E n f o r c e m e n t !; 1 6 3
3 3 A  A m  Ju t  2 d .  E e d e r . i l  T a x a t i o n  ( 2 0 0 5 )  9 1 6 1 ,  9 5 0 6 ,  9 5 1 6 . 9 8 I n ,  V '  1 3
~OA In: J w  2 J  Soct,i! Sc, m u y  ,o i, l M ciUcore  * i  2S(<, 2SS, 2S4, 201

I a b u t  a n d  E m p l o y m e n t
1 0  I a b o r  a n d  E m p l o y m e n t  I . a w  ( M a t t h e w  B e n d e r ) ,  c h  2 6 1 ,  T e r m s ,  C o n d i t i o n s ,  P r i v i l e g e s  o f  E m p l o y m e n t ,  a n d  

I n d e p e n d e n t  C o n t r a c t o r  S t a t u s  $ 2 6 1 0 6

I n t e r p r e t i v e  N o t e s  j i u J D e c i s i o n s  
I G e n e r a l l y  2  " C o n s u m e r  p r o d u c t s "

I. Generally

T e l e m a r k e t e r s  a n d  d e l i v e r y  p e r s o n n e l  w h o  m a r k e t  g o u r m e t  f o o d  p r o d u c t s  b y  t e l e p h o n e  o r  p e r s o n a l  s a l e s ,  a t e  
c o m p e n s a t e d  s o l e l y  <m c o m m i s s i o n s  a n d  s e r v e  u n d e r  w r i t t e n  a g r e e m e n t  t h a t  t h ey  a r c  n o t  t r e a t e d  a s  e m p l o y e e  f m  
e m p l o y m e n t  t ax  p u r p o s e s ,  a r c  d i r e c t  s e l l e r s ,  it i s  n o t  n e c e s s a r y  t ha t  c o p i e s  o f  e a c h  w r i t t e n  c o n t r a c t  h e  p t o d t t c e d ,  and it is 
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18. Miking Service Available to General Public. Dees the worker offer 
services to die public? The fact that R worker makes his or her serv­
ices available co the general public on a regular and consistent basis 
indicates an Independent contractor relationship.

19. Right to DiAchargo. Can the worker be fired.’ The ngkt to discharge 
a worker is a factor indicating that the worker is an employe* and the 
person possessing the right is the employer. An employer exercises 
control through the threat of dismissal, which causes the worker to 
obey the employer's instructions. An independent contractor, on the 
other hand, cannot be fired as long ju the independent contractor 
produces a result chat meets the contract specifications.

20. Right to Terminate. Can the worker quit without Incurring liability? 
If the worker has the right to end hla or her relationship wich the 
person for whom the services arc performed at any time without 
incurring liability, an employer/employee relationship exists.

These are the factors the IRS has used when determining whether a real 
•state salesperson is an employee or cnmmon-law independent contractor. 
Some •juunplcs of how there factors have been applied can be found in the 
summancs o f  relevant case decisions and private letter rulings In the 
Appendix.

T h «  F e d e r a l  “ S a f e  H a r b o r ”  R u l e

Also of interest to real estate brokers who desire to maintain u common- 
law independent contractor relationship with salespeople Is the “safe 
harbor" provision under Section 530 of the Revenue Aci of 1978.

)
Under this section, the IRS exempts independent contractors from the 20 
common law factori if nil of the following three criteria arc met:

4

1. Individuals doing similar work have been consistently treated like inde­
pendent contractors rince December 3 ] , 1977.

2. The independent contractor never has been neared like an employee, 
and ilncr December 31, 1978, 1099* have been fil*H for the inde­
pendent contractor.
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3. There was a reasonable basis for treating the worker as an independent
contractor based on:

■ Similar judicial rulings, IRS rulings, or an IRS technical advice 
memorandum;

• Previous audits, in which n broker was not fined for trearing workers 
doing similar work as independent contractors; or

■ Practice in the industry to treat such workers aj Independent 
contractors.

This exemption does not apply to state law requirements such as srace 
income tax withholding, workers' compensation, and unemployment 
compensation. Nor docs it apply to legal liability: for example, for tortious 
acts of the sales associate.

t
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<I ») s i g n e d  b y  t h e  s p e c i a l i s t .  t l w  «■ 1 1 1 j i l i . a : i d  t h e  e m p l o y e r ,  t o  t i n -  a d m i n i s t r a t o r  
i a c c o r d a n c e  w i t h  h  A A C  - I f i  M l O .  m  

H I )  a  r e p o r t ,  t o g e t h e r  w i t h  m e d i c o !  r | n< u u x M i t . ' t t i o n  a t t a c h e d ,  t h a t  s h o w s  t i n -  e m p l o y ­
e e s  m e d i c a l  c o n d i t i o n  h a s :  c h a n g e d  s i n c e  t h e  s t a r t  o f  e f f o r t s  t o  d e v e l o p  t h e  e m p l o y e e ' s  
r e e m p l o y m e n t  p l a n ,  a n d  t h a t  t i n  e m p l o y e e  i s  c u r r e n t l y  i n i a h l e  t o  p a r t i c i p a t e  i n  p l a n  
a c t i v i t i e s ,  t i n  m e d i c a l  d o c u m e n t a l  i o n  r e t | i i i r c c ]  b y  t i n -  p a r a g r a p h  m u s t  a l s o  i n r  h i d e  a n  
e s t i m a t e d  d a l e  w h e n  e f f o r t s  t o  d e v e l o p  t h e  e m p l o y e e ' s  r e e m p l o y m e n t  p l a n  c a n  r e s u m e  
i e  I I  t h e  e m p l o y e e  a m i  t h e  e m p l o y e !  l a t l  l o  a g r e e  t o  t i n -  r e e m p l o y m e n t  p l a n  w r i t t e n  

u n d e r  f a 1 M  o l  t h i s  s e c t i o n ,  e i t h e r  p a r l y  m a y  r e q u e s t  t h e  a d m i n i s t r a t o r  t o  r e v i e w  a n d  
a p p r o v e  t h e  p l a n  W i t h i n  1-5 ( l a y s  n f i e i  t i n  a d m i n i s t r a t o r  r e c e i v e r ,  t h e  p l a n  l o r  r e v i e w ,  t h e  
a d m i n i s t r a t o r  w i l l

approve the plan and n o t i f y  the parties bv certified m a i l ;
'If1 deny the plan and notify the parties by certified mail, or
f . ' b  n o t i f y  t h e  p a r t i e s  t h a t  t h e  p l a n  i s  i n c o m p l e t e  a n d  r e q u e s t  a d d i t i o n a l  i n f o r m a t i o n  

f r o m  t i n  p a r t i e s  b e f o r e  m a l t i n g  a  d e c i s i o n  o n  t h e  p l a n .
i i ' I f  t h e  a d m i n i s t r a t o r  r e q u e s t s  a d d i t i o n a l  i n f o r m a t i o n ,  t i n  a t i m  r n s ’ r a t o r  w i l l  m a k e  

a  d e c i s i o n  w i t h i n  i - l  d a y s  a f t e i  t i n  a d d i t i o n a l  i n f o r m a t i o n  i -  r e c e i v e d ,  a n d  n o t i f y  t h e  
p a r t i e s  b y  c e r t i f i e d  m a i l  K f f  ' J ' f . s ,  I f e g i s t e r  M b '

Authority: A1' L\\ tiO 00' AS , SO o j J
H  A A C  - t . l . <! ( ! ( ) .  b e q u e s t  f o r  l i a b i l i t y  c o v e r a g e  u n d e r  A S  I f . ' t . f t t i . t i - l a f r ) .  i o f  T o

request liability coverage under A S  Iff! HP d-ln ( . the requesting party shall g i v e  the 
administrator notice that a w  ri -n plan i s  b e i n g  ; iihnutted. T i i e  requesting party shall 
g i v e  the notice by telephone T h e  plan 'hat is submitted iiijim im l u d e

I ! .a w r i t t e n  r e q u e s t  f o r  c o v e r a g e  u n d e r  A S  l i l t , H o  M i n  t \
' I f  - .a d e s c r i p t i o n  o f  t h e  s e r v i c e :  b e i n g  p r o v i d e d ,

t i n -  t i m e  f r a m e  f o r  co* e r u g i  u m i e i  A S  L' - i . - iO t ' - l a  c .
•I t h e  n a a n  a d d r e s s ,  a m i  t e l e p h o m  n u m b e r  o f  t i i « • e m p i n y i r  w i n  »  p r o v i d i n g  t h e  

s e r v i c e -  ;
a  [ i f  - m | o f  v. o r l t c i i  >r . i [ l e i i - a t  i o n  m s i i r a t . c i  f o r  t i n  t - m p l o y e r .  a n d  
( I  f i u  c o v e r a g e  r t e d  f o r  o n  t h e  i o n  t r a i n i n g ,

-A t i n  p l a n  m u s t  m e e t  t h e  r e q u i r e m e n t  - ol A S  Lf.’ i fio o ; ] n o', a n d  
H tiie e m p l o y e r  m u s t  provide proof t h a t  t h e  '•!: nin'.ei v. ill fr i-:vi- m i l , in u m  

w a g e s .
i i -  T h e  . i d m i i i i s t r a t o i  w i l l  a p p r o v e  o r  d e n t ,  t i n  v . a . r t e n  r e q u e s t  u i i n e - d t o l e j v .  h u t  n o t  

m o n  t l i . i r .  l i v e  w o r i t m g  d a y  . a l t e r  t e c c n  i n g  t h e  c o m p l e t e ' !  v.  r i t t e n  [ i f a r i  t ' o v t : ag< u n d e r  
A S  I f  ! t-to i - ; '  i i r i o t  e f p - i  t i v i  u n t i l  a p p i o v e d  ) t !.» . u i i m m  - t r . i t o r  a n d  m a y  n o t  h i - g u ,  o n  
a  ( i . i t i  s o o t u  r  t i i a i i  t f i e  ( f a t -  t i n  u d m i r u s t r . r .  n  . i p p r o v a  t h e  r e q u e s t  f " i  c o v e r a g e ,  i - i l l  
7, j  hH, b’egiste.* :
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t h i s  c h a p t e r ,  t i n  !• a  i i  d  v  . 1 1  d e l  n  m m  i v. 11 • • t ! .< •: . .  p e r - o n  i -  a t i  ' ' e m p l o y e e "  I a - . e d  o n  t h e  
r e l a t i v i  I . a t u i '  o l - t l i e  w o r k  t< t T h e  t "  t ’ e j f i  u j i  l u d e  a  <Ji t e r t i u n a t i o n  u n d ' r  I * • ■<! o f
t h i .  s e c t i o n .  I ' a r . i g i a p f i  1 1 < 1  t h i s  m - i I i  . i .  e  t a *  n i o - t  i m p ' - r l a n t  f a c t o r  a n i l  i -  i n t e r d e ­
p e n d e n t  v. i t f i  J -  " f  1 1 i . f  o i l  i o n  a n t i  a t  i i  i -t o i i i  o l  t f u - s e  f a i  t o r s  m u - 1  f a  i . - - o f . i - d  m  f . a v o i  
o f  a n  " i - m p l e v i ■*•' - t . i t ti; l o t  t l a  h u n t d  t o  j  n d  t h a t  a  p e r s o n  i a n e m p l o v t i  f f a  h o a r d  w i l l  
, e l :  - u i e r  w h e t  l i e !  t h e  v v e :  i.

I I i :  a  s i  p . i r . i t e  i u ' . n g  o r  l i u s u M - -  i f  t i n  p e r s o n  p e r l o r i t n t i g  t i n -  : < - n i <  • h t i  t i n -  
I l g l l t  t '  l a t e  o r  t e l l l l l . a t e  o t l l '  I - t< a -  . t I I I  t ! l < p e l  f o l l l l . l l H ' o f  t i e  a : \ l H  f o r  w h l l h  
t l a -  | "  i " I .  W . i  l u r e d ,  t l u - ' e  e- a n  n i l '  n  t n  e  t l i a l  t i n  p e r ' s o l i  i - l e t  a t i  e m p l o y i  e ,  g  t h e  
e m p l o y e !
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A t  I w i s  t i n  r i g h t  t "  e x e r c i s e  c o n t r o l  o l  t h e  m a n n e r  a n d  m o a n -  i n  1 1 >1 i s}> l i e
( l i - M i c t i  r e s u l t s ,  t h e n  i *  a  s t r o n g  i n f e r e n c e  n (  e m p l o y e e  s l u m s ;

i l l  a n d  l l u -  p e r s o n  p e r f o r m i n g  t i n *  s e r v i c e s  h a v e  t h e  r i g h t  i n  t o r m m a t i  t h e  
r e l a t i o n s h i p  a t  w i l l ,  w i t h o u t  e a u s e ,  t h e r e  i s  a  s t r o n g  i n f e r e n e c  o l  e m p l o y e r  s t a t u s ,  

( C i  h a s  t i n  r i g h t  t o  e x t e n s i v e  s u p e r v i s i o n  o f  t h e  w o r l :  t h e n  t h e n  e  a  s t r o n g  
i n f e r e n c e  o f  e m p l o y e e  s t a t u . - . ,

I )> p r o v i d e s  t i n  t o o l ' ,  i n s t r u m e n  I s ,  a n d  t a i  i h t i e s  t o  a t  c o m  p i n  h  t i n  w o r l ;  a n d  t h r \  
a r e  o l  .‘ . u h s t a n t i a l  v a l u e ,  t h e r e  i -  a n  i n t e r ,  n e i  o l  e m p l o y e e  . s t a t u s ,  i !  t i e -  t o o l s ,  
i n s t r u i u e n l . . a n d  f a c i l i t i e s  t o  a c c o m p l i s h  t h e  w o r k  a n  n o t  s i g n i f i c a n t . n o  i n l e r e n c e  i s  
( t e a t e d  r e g a r d i n g  t i e  e m p l o y m e n t  s t a t u s .

K  1 p a y .1 f o r  t i n  w o r l :  o r .  a n  h o u r l y  o r  p i e c e  r a t e  w a g e  r a t h e r  t h a n  h v  t h e . i o h ,  t h e n  
is a n  i n l e r e n c e  o f  e m p l o y e e  s t a t u s ,  a n d

[ • ' i a n i l  p e r s o n  p e r f o r m i n g  t h e  s e r v i c e s  entered i n t o  e i t h e r  a  w r i t t e n  m  o r a l  
c o n t r a c t ,  t h e  e i n f d o y m o n t  s t a t u s  t h e  p a r t i e s  !»  l o  v e d  t h e y  w e r e  c r e a t i n g  i n  t h e  
c o n t r a c t  w i l l  h e  g i v e n  d e f e r e n c e ,  h o w e v e r ,  t i e  c o n t r a c t  w i l l  h e  c o n s t r u e d  m  v i e w  o l  
l i o  c i r c u m s t a n c e s  u n d e r  w h i c h  i t  w a s  m a d .  a n d  t h e  c o n d u c t  o l  t i n -  p a r t i e s  w h i l e  t i n  
j o t .  i s  h o i n g  p e r f o r m e d ,

L' i s  a  r e g u l a r  p a r t  o f  t i n -  e m p l o y e r ' s  h u s i m  s s  o r  s e r v i c e ,  i f  i l  i -  a  r e g u l a r  p a r t  o f  i I n  
e m p l o y e r ' s  b u s i n e s s .  t h e r e  i s  a n  i n f e r e n c e  o l  e m p l o y e e  s t a t u s ,

.'I c a n  h e  e x p e r t  e d  t o  c a r r y  i t s  o w n  a c c i d e n t  b u r d e n ,  t h i s  e l e m e n t  n  m o r e  i m p  i r t a n l  
t h a n  *-I i —  i ( I  o l  t h i s  s e c t  i o n ,  it t i n -  p e r s o n  p e r f o r m i n g  t h e  s e r v i c e  i s  u n l i k e l y  t o  l i e  a i d e
i n  m e e t  t i n -  c o s t s  o l  i n d u s t r i a l  a c c i d e n t s  o u t  o f  t i e -  p a y m e n t  f o r  t h e  s e r v i c e s ,  t h e n  i s  a
s t r o n g  i n f e r e n c e  o f  e m p l o y e e  s t a t u s .

•I i n v o l v e s  l i t t h -  i n  n o  s l u l l  o r  e x p e r i e n c e ;  i f  s o ,  t h e r e  i s  a n  i n f e r e n c e  n f  e m p l o y e e
s t a t u s .

1 i s  s i i f l i i e i i t  t o  a m o u n t  P> t h e  h i r i n g  o f  c o n t i n u u m  s e r v i c e s ,  a s  d i s t i n g u i s h e d  f r o m  
c  i n t r a r t u i g  f o r  l i e  c o m p l e t i o n  o f  a  p a r t i c u l a r  m i - ,  i f  t h e  w o r l :  a m o u n t s  t o  l u r i n g  o f  
c o n t i n u o u s  s e r v i c e - ,  t h e n  i a n  i n f e r e n c e  o f  e m p l o y e r  - r a i n -

t i  i s  i n t e r m i t t e n t ,  a.- o p p o s e d  t o  c o n t i n u o u s :  i t  : h «  w o r k  i s  m t e r i m t t e n t .  t i e  i t  r -  
V . - i - ak  i n f e r e n c e  o f  n o  e m p l o y e e  - t a l u s  M f l .  H ' l f .  l e - g l - : e |  I I ' .

. A n t I i o r i t y : A* - on' ,  .•">*• t > t‘* •

S  A A C  f a . ' . M K i .  D e f i n i t i o n s ,  a  I n  : h i -  ( h a p t -  :

I " A c t "  m e a n -  t I n - A l a ;  l ; . i  W o r k e r -  < * o i n p «  n - a t i o r .  A r t  a -  . i i n e i n h  d .  .A. "  J k  i n m * .  
Li : :  k n  ‘J T i i ,
■J " h o a r d "  m e a t . - -  a n y  - i n g h  i l a  c i  - m e m h t - r  p . u e - l , . r a  q u o r u m  t i i t - r e o f , t . - e  \ ! a . - k a  

W o r k e r - '  < ' o m p c n . - . t t i n a  H o  . i d :
.'! ' ' c a r r i e r  n e - a n s  a n  m s i i r a l i i ' e  ( a n . c l  m e .  t i l e ’ ' i e  ! < - ( j t i i r * - i i e - n t >  o !  A . * - L ’ .'- t ' M i g o  

w i l l i  r e - p e r t  t o  a u t h o r i . M t m a  J o  p r o v i d e  i n - u r . m t e  l u l l i l l i n g  t h e  o l . l i g a t i o n  o t  a n  
I m p l o ' . e l  t o  - I  : 1 1 1 . t i l l -  p i y m e r i t  o l  i O l n p c l l :  i t  l o l l  U l . U '  1 l i e - . A l l ,

1 " i  i i . i i r m a n "  m e a n s  t i e -  i i i i i i n i i  l o i n - r  o r  a u v  p e t  , . n  d . -  i g n a P - d  h v  t i e  < i . n i l l i l s -  
- l o m - r  t o  p r e s i d e  a -  h o a r d  c h a i r m a n  i n  a  p . - r ' . i c u l o !  p r o . - *  o d i n g .

,r i ' c l a i m "  i n c l u d e s  . m y  m a i l e r  o v e r  vv h u h  t h e  h o a r d  h a  -  j u r i s d i c t i o n .  
f> " c o m i m -  s i o n e r "  m e a n s  t h e  . o i n m e - l o i e  i' o f  t e -  D e p a r t m e n t  o t  l . i h o :  a n d  

W o r k f o r c e  I K v i - l o p m e i . t ,
‘ ' d e p a r t m e n t  i n .  a n  t h e  D e p a r t m e n t  t*! I d * . i  a n d  W o r k f o r c e  I *• v . .  . p m . - n t  < f t i e -

s t a t e ,
' d i v i s i o n "  m e a n s  t h e  d i v i s i o n  o f  w o r k e r s ’ i 1 1 17*1 -1 .■ i t  i o n  vv . t h m  t i e  . i d n u m . - t r o t  v - e  

h r . i m h  o f  I l i e  I i . p . u - l i a e a t  .■! l . a h o i  a n d  W e t k i . i *  1 tev i l o p n e  n t ,
* P  " « s h  1 t i n g  • • t l l ' - i m  n t  l i e  a n -  t i n -  a h i h t v  1 • H i m  ! v  p a v  a l l  n o - i l n  a i  h e m  f i t -  a n d  

t i n  i e  P. p a y  1 *. f u p i  n s  o l  i o n  i n  m  c o t  *1. 1 1  i c e  w i t h  A s  I f :  I ' 1 l e a ,
i n  " e x e c u t i v e  0 f l i c .  1 i i i ' - . m s  t i n - p c  u i *  a t . v a * - p r e - i d e n t  * . i i - t a r v ,  ! i >  o  u i e i  o r  .1 

1 I p o l M t e  I ' l l I j d l ' V e i  w l i o i s  T < - - p o u - l l ' l e  f o r  t i l l  ( o | p  : a t | o ! l '  a t f . l l l  g i  I o  r a ! !>.  h a s  I ' l l  >:•<
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a n d  t i n ) i !  - l a l f i i i c n t x  i n t o  e v i d e n c e  w a s  1 101

t*i i <u

10(11

; 3 ,  4 }  . V  i t ,  tiie- s e c o n d  p . s u e .  w c  i u i l i j  
t h a t  t i n -  p ’ t i l i . i t i v *  v a l u e  o f  t h e  c v i d e o : a  o f  
i l u  " - e v i n i i s  u n c h a r g e d  o f f e n s e :  m i l
w e i g h e d  a n y  p o s s i b l e  p r e j u d i c i a l  i m p a c t  
T i n s  e v i d e n c e ,  w a v .  i i i t l c i t . n ,  p l o p t i d y  a l l  
u n i t e d  T i n  e v i d e n c e  l e a d e d  t o  s h o w  D o -  
!n - v ' s  c o : : i ' i > '  a n d  ( l o n n n a i i o a  o f  th-.  o t h e r  
n c n i [ i . i n i s  i . f  tJit a p a r t m e n t .  I i  p r o v e d  i l l s  
t ( i f i ’. |  J i v i l j  i n  t i n  n n l a w i i i !  k i l l i n g  l i e -  
c a i i M  i ! n  i v u j e n . i  c o m p l e t e d  l i i t  p i c t m c  
a n d  s e :  '.In. s t a g e  f o r  t i i e  o f f e n s e  b e i n g  
t r i e d ,  i t  a d m i s s i b l e .  K n g f t r u k  v  S t a t e ,  
•id'. pJU <•(■:. W.r iA l a s ) . a  1 % 8 ) . . M c K e e -

C u r t i s  O S T R E M ,  A p p e l l a n t ,  

v .

A L A S K A  W O R K M E N ' S  C O M P E N S A T I O N  
H O A R D  et  at . .  Appe l lees .

Ni l .  I l l t l i ) .

S t I J i l  e u i c  ( m i l  I o f  A l : , s | ; ; i .
.tnl.v I*, Ii'T::

\ .  .'■t i l e ,  - iKS P . 2 d  1 0 . 3 0  M a s k a  I d . - !
l o  l i i t* t e s t i m o n y  a b o u t  a  s e x u a l  a s s a u l t  o r .  
M  • l a i  ! i n i ew h a t  I t o  rclcv , t ; > n ,  d i  n n  n 
‘ t r a t e d .  H u t  w e  n o t *  t h a t  t i n  v . u i a l  ; o -  
s . i u ! : ,  v. t i a  1 : w a s  t o u c h e d  U p o n  i : i f  f l y  
l l i e  ' . e - a a . i  r v  o f  M o r t a r ;  w a s  e t n j i h a -  
•i. v d  I s  t h e  j T o s e c u t i c i  a n d  t in* i i d g e  
a u t i o n e d  g u y  a  ,' : . a ! a :  t h a t  e v i  

• f e t t c i  e-> : e j i ’  t o r  t i n  l i m i t e d  - >u r p  ••>•• o f  d e ­
t e r m i n i n g  : l , t  - i . i t i  o f  u ; m d  th» v a t i p - s  
' I ' a J a i i  ' . ' ie a n . I  n< .- -. •* *i i i : - , .  p - t i m ; ,  

i.t; i rr* t.

W o r k m e n ' s  c o m p e n s a t i o n  c a s e .  T h e  
S u p e r i o r  C o u r t ,  F o u r t h  J u d i c i a l  D i s t r i c t ,  
G e r a l d  I .  V a n I  l o o n r . s > e : i ,  J . ,  d e t e r m i n e d  
t h a t  c l a i m a n t  w a s  i n d e p e n d e n t  c o n t r a c t o r  
a n d  n o t  e n t i t l e d  t o  c o m p e n s a t i o n ,  a n d  
e h ' i i n a n t  a p p e a l e d .  T i i e  . ' - u p r t i n e  C o u r t ,  
H o o c h e s e r .  J . ,  h e l d  t h a t  w h e r e  i s s u e  w a s  
r a i s e d  b e f o r e  w o r k m e n ' s  c o m p e n s a t i o n  
h o a r d  w i t h  r e s p e c t  t o  w i i e l l u - i  c l a i m a n t  
w . . s  e m e r g e n c y  e m p l o y e e ,  D u  n o  f i n d i n g s  
m  c o n c l u s i o n s  w e r e  m a d e  h y  i m i i r d ,  r e -  
m a t n !  w a s  n e c e s s a r y  f o r  ( i v i v r n u n a t i o n  o f  
i s s u e .

i . e t :

[ 5 j  •*. :■ t e n  a p p e a l .  v . e  d o
l o t  a g r e e  w i l l )  I ' l i l o r  t h a t  t h *  s e n t e n c e
w a s  e x c e s s : . e -  ' h e  t r i a l  c o u r t  c o n s i d e r e d  
t f l e  ' : r i : : . i '  n „ t u : r  i :' : ! ; e  c - : : r i - .  t i l e  d* :* : u !
• i i . i -■ l e t  . a l t i t u d e ,  t i cee l
n . r  t h -  • • , ; e  ; : i  o f  s . .  ■ • ty 1 l i e  c o u r t  
' " I  t h e  • • e t i t  o f  p  y : ' . n i t r i c  i -.i ! : , «• 
w h i c h  i n d - - . i i e i l  t h a t  ! t i n i e r  i s  a  p s y c h i ' p a t t i  
. . m l  i s  ; . r  >! , . . ! y  : K a m e n . i J  l e  !■' t :  : . t
' n  1 ; - tn I- i ' u h - r  f a l l s  w i t l n n  ' ! ; •

• i s  o f  t h e  : : t y p e  o f  . f / e u d - ' t  • t h e  
n n * -  . : w - i . c l i  h e  v. a  u t e t !  ■
• d  t h e  s s n i e n  i i a l a l . . f f  v .  s t . i t - ,

• ■ : J t  ; . . .  : : •
w  v .m *i.« m„ a :■ v*

I. W o r k m e n ' s  C o m p e n s a t i o n  1457

F v i i e n . i .  i n c l u d i n g  e v i d e n c e  t h a t  
c l a i m a n t  v . h o  w a s  e n g a g e d  '■> u i s t a l !  c e r ­
t a i n  e q u i p m e n t  p e r f o r m e d  w > r i .  r e i j u i r m g  
h i g h  d e g r e e  o f  - . k i l l  t h a t  i L i m a n :  e s t a b ­
l i s h e d  h i -  o w n  r a t e  o f  p a y  a n d  I n s  o w n  
t n s n i i m n n  h u i r s ,  t h a t  e d a t m a t r  c o n k 1 h e  e x ­
p e c t e d  t*i f , . r r y  h i s  o w n  a  ■ i l v u t  h a r d e n ,  
t h a ,  s*. i | a - ,  t o r n i e i ,  h y  e a m  w a s  n o t  
r e g u l a r  p a r !  o f  w . . r ' e  o f  • o i n j i a t i )  w h i c h  
e n g a g e d  h i s  s e r v i c e s ,  a n d  t h a t  w o r k  i n  
v o h e d  n o t  m u r e  t h a n  5'* w . . t h i n g  1 o n : r - ,  
w a s  s u t f i c i e t i t  t o  r * t ; » :  f i s h  t h a t  c l a i m a n t  
w a s  i n d e p e r u l e n t  c o n t r a c t o r  a n d  t i n t  *.n • 
p i n y c e  o f  c o i t i j . a n s  w h t c l :  ' - r . p . i g c d  l a  • e n  
i c e s .

2. Workmen's Compfns.itinn -Jl-t
I n d e p e : ,  l e n t  o n t r . i c i o *  * m i d  n o t  b e  

l o a n e d  s f *  v a n t ,  h u t  c o n ’ d  ' e m e r g e n t  s 
i i i i j . J o s e e

\ ! f i r u . f . l

3. Workmen's Compensation 294
N o t  e v e r y  - . - r v i  e a t  « , u -  ■' o f  a r . . » t h -  

i i  c t - a f t -  e m e r g e n ,  y  e u . ; . ! , . y e r  • - i t u . i t i .;

tnl < I'!..,iijuf.-.,  i,..iv I,.. i>|»i.itiur
•inilrr ... i v. Jin ssuii  <>f ti,. or.gii.at
* *•(.!•"• ,ti Hi 1.1*- Mltci'JIJ.pt ( allfi'MIVIl.I int. I - tan v I'.ni er, N't I | :y  e.

r . i o  r . i t  *;t  s e t  i ». t n  i .  i . i i h m
i I f '  1 7 ) .  M i l r i t - !  \ .  . ' i n t .  , D 1 1  S  W d . i l

i PT . t  i A i . o - h u  r t :.'

t’

/

’ii c  la 1 1 1'
I ' t a i i t  i s. 0 ' f

U '0 r lt - - te c f
6 c c

/0<p3
ht f t/1 I i  I 11 jfFl 

1 J I’dC^bOOtg/^



1002 Aln-U fill TACiriC REPORTER, L'd SERIES
:'i i

' i  V' ''l

v i l
I

(<| !f • •
“ | . i  ;
ill11 

i j
j ■ j

1.« 

is 
i:

I

.1 W n r l . n i c n 1’ Giinv|»t.’nsnt l i i n  Cr=>l!M!)

W h e n  i s s u e  i v a t  liti'■••cl b e f o r e  w o r l  
Dirii'1 C o m p en sa t io n  I i ■ 11 ii With I t’ v j t t f !  t o  
w h r i h c t  c l a i m a n t  w a - c i n t r g c n e y  e m p l o y e e ,

m u m  o f  1 J  h o w -■> p t r  ( l a y ,  j i l u s  H t i ' i i i ,  l i o n  i l l  
a n d  t r a v e l  e x p e n s e s  O n  M i c h  j u h s ,  O s  
• r e i n  w a s  i i m i , i , i l l y  p a i d  a l t e r  s i i h n u t i m g  
a t i  i n v o i c e  i l l  s u p p l i e d  h i s  o w i  t o o l s ,  e s

I ' tt l  tit* ! t : .  < 1 1 s s t o  r o n e h e - i i M I s  w e r e  m a c e  c c j  >t i * i r  o m  o f  a  s p e c  m i n t e d  n a t u r e  f o i  I In*
l i y  h o a r d ,  : c i i i a i . i l  v i a  n e c e s s a r y  f u i  d e t e r -  p a r t  u u i l a :  m a c h i n e . ,  w i n d )  w a s  s u p p l i e d  l*v
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I' ’ >! s ’ : i n  r. ' o t i t j  a n y .  a n d
i l u r i t t ' s s '  i a t n j i  m i l l ’ s

nc.itei
r o e . l  A l a s k a .  W h i ' c  h e  
a j i j ' f l i . i i i t ,  r i - t r c m .  i i v e d

n o r t h  e f  l . i v e n  

w a-  ui ,  t in- Job,  

ill t h e  B u r g e s -

i . I t l t j i  m i . * t i e  
a l i i

• w a s  : i o d a c e  a v a i l

i 1 t i e r . l e i t h e  l i ' a r i t n -  t h a t  " t i  
t i l l ’  .O' 1! - ' . m d a l  |o!>.  h e  w a -  ; . . i :<! m i  w h a t  
. t e t e r t e  l t * a-. a  ' j i u r i a !  t o  ( " i i t . i ! "  I . i m *  
a t  t h e  ! „ ’ t n t  f l 1 ;*v t  l a  n r  w ; ’ h  a  t i n i n

i a s  a1:; tt7n

C . i i n i nn i i v . .
O s t i e n ,  ha- . l  a i .  A l a s k a  l i i i s u e . - s s  l i c e n s e ,  

M i l  n o  s h o p  o t  i n s  o w n  A p p e l l a n t  w a s  a 
i r . (  t i i h e i  o f  L u c a 1 , v )2 a n d  w a s  h i r e d  o u t  o f  
t h e  u n i o n  h a l l  a t  n i n e s ,  a l t h o t i g l  n o t  o n  
t h t s  o c c a s i o n .  H i .  l i o t n l v  r a t e  o f  j i a y  o n  
t i n s  o i l -  wa s .  ( ( . m v a l e u t  t o  u n i o n  s c a l e .

( m F e h r t i a r y  21, 19/0 O s t r e t r .  w o r k e d  cm 
t i n  e n c i t i e  a l l  d a y  i n  t h e  I t n r ' i c s s  s h o p  t i n  
t i l  h e l j i e r  t u r t n s h e d  h v  L t u r g e s s  h a d  t o  
l e a v e  a n d  O s : r e ; : -  c o u l d  d o  tie, m o r e  w o r l :  
a l o n e .  W h i l e  ' > - t r e : n  w a s  j n c k t n j ;  u p  I n s  
t o o l ; ,  a  i l u r p ’ i s s  d r i l l e r  e n t e r e d  t i n  s h o p  
a n d  s t a t e d  t h a t  a  ; : ! t : n y  h a d  b r o k e n  o f f  
f r o m  a  p i e c e  o f  e o u i p t n e n t ,  t h a t  f u e l  v . a t  
l e a k i n g  o n  t h e  r r o m u i .  a n d  t h a t  h.e t t e e d e d  
:t f i x e d  r i g h t  a w a y .  U s ’. r e t r t  l r e g a n  t o  c h i p
o-.t:  a  h r o h e n  u s i t t n g .  a n d  i r .  t i i e  p r o c e s s  a  
• t i , c l !  j * : i c e  o f  M i - e l  e a t t i f  l o o s t  a n d  e n t e r e d  
i n s  e y e .

( i s t r e a l  s o u g h t  c o m p e n s a t i o n  f r o m  b o t h  
i i n i u n n i f  a n d  R t t r g e s * .  a n d  t i i e  m a t t e r  w a s  
h e a r d  h e  t o r e  t l i t  i ' . u a r d  i n  r  a i r h a t t k s  o n  
M a t c h  • V>72 T i i e  P . o a n i  f o u n d  t h a t  ( i s -  
t r e m  W a s  a n  t n - l e j i e t u l e r . l  c o t u r a c t o r  a t i d  
n o !  a n  e m j i l n v e *  <*! e i t h e r  P u r g e s -  o r  c A i t n - 
m t t i s ,  a n d  i  - . . l i i . i e d  * . i : a :  i n -  w a -  n o t  e n t i ­
t l ed  t o  a t . v  w a r i t t i e i )  > c o m p e n s a t i o n  h e t t e -
! l ! ‘

( m 
i l o a r i

a p j - e a l  t- i  t i n  s . t  p e  t  l o r  l o u r t .  t i i e  
i 's " t  i e :  . . a s  a f f i r m e d  l-y - t t t n i n a t )

n i d g m e n t  tt .  f a v o r  o f  t i i e  A l a s k a  W o r k -
m e t . 1- ' o u i j e - n s . i ! i o n  I ’. , a i d ,  i ' . u r p e s s  i o n  
• r u . ' t i o t t  I o m p . i u y ,  T t m t t i i i i ; -  A l a s k a  e I  v
- c .  I n c .  a t i d  t i u - i r  r u s p e c t i v i  m - u r a n c e  

1 1  * m  j  * a  * 11 *..-, 11 ’ t " : : i  t h e n  f i l e d  t i n -  . . p p c a l

I ti • ’ ’.I la I " e d  in leVICWMlg t h e  d e

i - iot i  o f  t h e  I t f„ i i , i  w a s  i i i o - t  r e c e n t l y  ’..it 

- d  | i\- i tv n  ' i n d e r - o n  v  I - .mpb . - y  1 1  * l . i . i! ili 

i v A ’ • i : : . m i  i i • p  , ,i* f o l l o w
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M . i ’ k a  :1 m* : . ' s  i o i n p e . . * a t  i o n  H o a r d
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('ill ||> At:,' Ill, r,ll )• •.•(!

i- 11niiicd In ilu  substantial cvuli nct- 
lesl. A  decision ui the hoard may noi 
he o vertim ed  link's; it :• nusnppuiled hy 
substantia! evidence ml llh iccord taken 
as a whole li is not important thal till 
partn'ida: 'ilu atio ii before the hoard i‘- 
sul'icct inure that: one inlerence. 
W hat m allei'- whether list delermniu  
no:! ol •••■.'• hoard is supported in sii'u- 
stantial evidence on the whyle record, 
i Citations omitted .1 

This lest :: hunted in the iangunge o f La 
iurers A Horl Carrier; I'm on  Loral ,v!I v. 
liiJJothius,3 which stated •

T h e  1 - a i  i s  c o r r e c t  : n  n o t i n g  t h a t  t h e  
r e v i e w i n g  c o u r t  i s  n o :  t o  ’ ’ w e i g h  t h e  e v i ­
d e n c e  o r  c h o o s e  b e t w e e n  c o m p e t i n g  i n ­
f e r e n c e s  r e a s o n a b l y  t o  h e  d r a w n  f r o m  t h e  
e v i d e n c e "  B u t  w h e n  t h e  d e c i s i o n  
’ r e s t [ s ]  o r ,  c r i o n e o u s  l e g a l  f o u n d a ­

t i o n s , "  i t  c a n n o t  h e  s u p p o r t e d  o n  a p p e a l  
t n  t h i s  c o u r t .  / F o o t n o t e s  o m i t t e d . i

1 ] T i n s  c o u r t  t h e n  m u s t  r e v i e w  t h e  
r e c u rr d  o f  t h e  B o a r d  t o  d e t e t m t n e  w h e t h e r
: t i e r e  w a -  
r e c o r d  t a k e n
c  i n c l u s i o n

-uhstautird evidence chi 
a whole 10 support

me
the

appellant, ( )*■
independent contractor, and to determine 

whethct the Board applied the proper h'jcal 
te.-ls.

In S earfts  v. Northern in- Co., we set 
forth the test to he applied in oetcrnntiHig 
whether at. injured c!.i::::a:.t was t • he 
i i.r.-idered as an employee utidv: tin provi- 
'i  ,ns o f thc Alasi:,, W* : i t  i mnpi n-a 

ti h i Act, stutu;): ■

i ’m tV -  • l-.it "t, ‘ tatv- ti,.!! th.e tiieo 
: i nf c  ;r,j>vs:-,it: legislation is that the

of >*,»! nidnst! i.'il accidents should 1 e 
home hy tin iiHisutner a* a part of the 
n .-t of the prmiuct 1 nun this principle. 
I ’rufessnr I.ar-a: 

i the ' L m .an t’­
ll.fe f s that ’ the natiue  

worl, ui relation to the 

regular l.t nr- of i er" >-h"iil i

d e v e l o p e d  t o  d e l i m i t  t h e  s c o p e  o f  a  m a s -  
l e :  1 v i c a r i o u s  h a h i l n y  l o  i l n r J  p e r s o n s  
t o r  t o r t s  c o m m i t t e d  h y  l u s  s e i v a i u s

l l  f o l l o v . " -  t h a t  a n y  v o r i . n  w h o s e  
s e r v i c e s  l o r n ;  a  t e g u l a r  and r o n t i i m n i r .  
p a r t  o f  t i l l  c o s t  o f  t h a t  p r o d u c t ,  a n d  
w h o s e  n i e l l i  i d o f  o p e :  a t  m u  i n o !  s u c h  
a n  i n d e p e n d e n t  b u s i n e s :  t h a t  it f o r m s  

i n  i t s e l f  a  s e p a r a t e  t o i i i i  t h r o u g h  
w h i c h  l u s  o w n  c o s t s  o f  i n i i u s i n a l  a c c i  
d e n t  c a n  l i e  c h a n n e l l e d ,  i -  w i t h m  t h e  
p r e s u m p t i v e  a r e a  o f  i n t e n d e d  p r o i e c  
l i o n

T e r m i n g  ' h i -  a p p r o a c h  U i e  " r e l a t i v e  
n a t u r e  o f  t i l e  w o r l ; "  t e s t ,  L a i  s o n  w o u l d  
h a v e  t h c  t r i e r  o f  f a c t  d e t e r m i n e  ’ c m  
p l o y e c "  s t a t u -  t h r o u g h  c o n s i d e r a t i o n  o f  
th.e c h a r a c t e r  o f  t h e  c l a i n u m : ' -  w o r l ;  o r  
b u s i n e s s ,  a n d  t h e  r e l a t i o n s h i p  " f  t h e  
c i a i m a n l ' s  w o r k  o r  b u s i n e s s  t - i  t h e  p u r ­
p o r t e d  e m p l o y e r ’ s b u s i n e s s ,  i F o o t n o t e s  
o m i t t e d ,  i '

T h e  " r e l a t i v e  n a t u r e  o ;  t h e  w o i i ; test

l i a s  t w o  p a r i -  : f i r s t ,  t h c  c h a r a c t e r  o f  t h e  
c l a i m a n t ' ;  w o r k  o r  b u s i n e s s ; a n d  s e c o n d ,  
t i n  L t i o i . - i u p  i i f  t h e  c l a i m a n t ' s  w > : k  . n  
I m p l i e s :  ! t h e  p u r p o r t e d  e m p l o y e r ' s  I u - : -  
n e - " -  L a r s o n  u r g e -  c o n s i d e r a t i o n  o f  t h r e e  
f a c t o r s  a s  r > e a c h  o f  t l i e s i  t w o  p a r t s .  \ \  ; t ! :  
t c f e r ' - u r e  t o  t h e  c h a r a c t e r  <-f c l a i m a n t ' s  
w o r l :  o r  b u s i n e s s  t h c  factors a r e :  (ft) the 
d e g r e e  o f  - I , i l l  m v e d v e d ;  1 1 >• t h e  d e g r e e  t o  
w i n c h  st ; s a s e p a r a t e  c a l l i n g  o r  ’. " i x t n r :  - ,  
„ r , d  i c  i t h e  e x t e n t  !< w h i c h  u  e , n  1 e e x p r  't 
e d  t' i  e a r n  i t s  o w i ;  a ' C ' . d e n t  i u r d e n ,  T i n
: ( l.i’.o-n-.’u lilt- el.iu.iai.t's w iili. o: l-ll-- 

:<• tiie purported em ployer'- 1 u : 
rem nri • 1 usidi-raiion i i ; i a i tire extent t'
w !.; ii . Jama.i t's worl i-- ., : - gnl.i i u!

regular w o :k ; I - whether 
ciaiu.ant's worl. i- coiitmuottS or in tiru n t 
rent; and v - whether tiie dur; ti -u u fti 
cii’ilt to atiaiut',' t o  the Innng - f t-<.tvtinniu;’ 
s*: v ue • .< distinguished from  contracting

i n- , mpletioii o f tiie patticulai

he  t h e  t c  ' t i  r „ p p l e . a ! . i ! : ! y  o f  W l i l l . l l H ' i .  ' i  a  , t - e e l  t a m i n g  w i i e t h e r  t i l -  r*

ampe:; • 
•ervani

ithei ll.a: tla Tin.
■1 ,!;t ri .1 in : h inis

■it• I I'gi. (Aliebn it'?-'
•1 J

• le t- • tantial t id e ia e  o n  tiie r ie o :,! t,.i.o : as a
!-e< n  whol»- t<> t u s ' i f y  the B o a r d ' 1 f i n d i n g  that
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r : l : r  • a n d  t i i a t  t h i  r i  v . a s  - a f f i t a e n t  
' v  m e n * ,  f i o a i  v  h j r h  n : r y  c o t s  i d  h a v t  r*-a 
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W e b
Related phrases: independent contractor services independent contractor status 

D efin itions of INDEPENDENT CONTRACTOR on the W eb:

• A legal term for a person who is hired to do work for another person but who is not an employee or agent 
of that person. The hiring person is not responsible for the actions of the Independent Contractor nor does 
she owe that Independent Contractor the same legal duties owed by an Employer to an Employee under 
labor and employment laws. 
www.litlecorockies.com/dictionaryJ.hlm

• A person or company retained to perform work for another, often under a written contract, whereby control 
is subjected to the end result and not a s  to how the work is performed. As opposed to an employee who 
receives direction on what, when and, to some degree, how to do a job. Care must be used in the 
classification of workers a s  either employees or independent contractors. What distinguishes them is the 
degree of control the employer has over the activities being performed. ... 
www.faststart state n.us/bfs . glossary html

• The term is most important a s  used to describe the relationship of broker and salesperson, employee or 
independent contractor. If employee, the broker must withhold income tax and pay social security, provide 
workmen's compensation, and may be liable for some negligent acts of the salesperson while on the job 
All of this is avoided by the broker if salesperson is an independent contractor.
www ashcroftescrow com/P19.cfm

• An independent contractor relationship exists when the University has the right to control only the result of 
the service, not the manner of performance. Service is useful labor performed for another that may or may 
not produce a tangible commodity. Service includes, but is not limited to:
mvw.malmgt ucsf edu/ICA_ Definitions him

« One who is retained to perform a certain act, but is subject to the control and direction of another, only a s  
to the end result, and not a s  to the way they performs the act This person normally sets their own working 
hours, pays their own expenses ,  receives no employee benefits, and pays for their own social security and 
income tax to the government, but not a s  a withholding from their paycheck The majority of real estate 
sa lespeople work as independent contractors, 
www ronayneteam com/Rosourccs/Glossary.htm

• Both parties acknowledges that NPII is an independent contractor; that it alone retains control of the 
manner of conducting its activities in furtherance of this Agreement; that it a s  well a s any persons or agents 
a s  it may employ are not employees of You, and that neither this Agreement, nor the administration 
thereof, shall operate to render or deem either party hereto the agent or employee of the other
www naturalproductsinsider.com/ibg terms asp

• A person who is not employed by a company but does work for it
www caltia.com/education/lerms html

• an individual who is hired to complete a specific project but who is free lo do that work a s  lie or she wishes, 
•t is not based on how the person is paid, how often (tie person is paid, or whether the person works part- 
time or full-time. An independent contractor is not an employee; thus, tie or she cannot sue an employer for

|i: www .google.com searcUlil en&lr & o i ikTmorc&duil en&q de linct lNDEI’ ENDE 1 I - ? ' !  I i l l  A
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a wrongful act or injury suffered on the job. The independent contractor will receive a 1099 form. 
www.jaamtpnline.com/pt/re/jaamt/fulltext.01179370-200506000-00010.htm

• Vendor and Vendor's Staff are independent contractors and not employees of Legacy. Vendor’s Staff are 
not eligible for and may not participate in any Legacy benefit and retirement plan or leave program. 
Vendor's Staff are not covered by Legacy's workers' compensation insurance. ... 
www.legacyhealth org/body cfm

• An independent contractor is someone who performs a job for another, but is free from the control of the 
other regarding the details of the work to be done, 
vvww samakowlaw.com/artides7 html

• A taxpayer who contracts to do work according to his own methods and who is not subject to control 
except a s to the results of such work. An employee, by contrast, is subject to the control of the employer a s  
to the methods to be used to obtain the desired results, 
mvw.bookkeeperljst.com/definitionsi.shtml

• A person who works for him-, or herself in a governmental or private capacity. 
wpsprenhnll.eom/chel_nathe_dental_2/0.9128,1352887-content,00.html

• A contractor who is self-employed.
www.mtgmortgages.com/glossaryl.hlm

• A person who is hired by a company, but works for himself/herself. The company is a client, rather than an 
employer.
www markelconscious com/diol2 him

• Person who agrees with a party to undertake the performance of a task for which the person is not 
expected to be under the direct supervision or control of the party. Ordinarily this arrangement and 
relationship shields the party from liability for negligent acts of the independent contractor that occurred 
during the performance of the work. For example, a medical consultant is an indeperdent contractor for 
whose negligent acts the attending doctor is not liable. 
www'S.aaos org/oko/vb/online pubs/professional liability/glossary cfm

• A person who acts for another but who sells final results and whose methods of achieving those results are 
not subject to ttie control of another.
www.sanderco.com/Glossary%20Pages/Lhtm

• means an individual contractor or an employee of a contractor who provides personal services and who is 
not an employee of the state of Michigan.
www.state.mi.us/mdC$/Rules2002/crule9 hint

• One who is hired to do a particular job and is subject to the direction of tiie person in charge Independent 
contractors pay for their own expense s and taxes and are not viewed a s  employees with benefits
www peakagents ca/g!ossary/’3 him

• An independent contractor 15 a person or business which provides goods or services lo another entity 
under terms specified in a contract. Unlike an employee, an independent contractor does not work 
regularly for a company
en Wikipedia org/wiki/|ndependent_contractor

r//\vw\v.google.com search'/hl uuVli ..Sioi ilefmore&dcll ciuVi] ilcfitiLvINDEPENDH... 2/27/2(100
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FISCAL NOTE
STATE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Date/Time (Note if correclion):_________
Title No Workers' Comp for Real Estaio Licensee

Fiscal Note Number: 

Bill Version:
(H) Publish Date:

Depl. Affected 
'R D U

CSHB 109(L&C)
3/1/06

Commerce
Corp. Bus & Ptof Licensing (117) 

Component Corp. Bus & Prof Licensing______
Sponsor
Requester

Lynn. Rokoberq
Labor & Commerce

Expenditures/Revenues
Component No 

(Thousands of Dollars)
2360

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

ICHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
1156 Receipt Supported Services

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FV200G) cost: _____ 0_0______
Mark tiiis box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (A t ta ch  n .v s.im.v t : ,v i<? il necessary/

This legislation excludes real estate  licensees from w orkers' com pensation coverage II does not im pact the 

operations of the division.

Prepared by: Katiiunno Mason. Administrative Mnn.i'iur_________________________ Plinne (907) 465-2572
Division Comomtions and Licensing___________________________________ D.itu/Tmio 2/24/06 5 17 PM

Approved by William C Noll. Commissioner___________________________________  Dale 2/24/2006____
Agency Commerce. Community, and Economic Development_______________

(I'c.n.J'.i.A.i Si I/Hi
COM MITTEE COPY
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FISCAL NOTE
STATE OF ALASKA
:()()(. LEGISLATIVE SESSION

Fiscal Note Number:

Bill Version: _______
(H) Publish Date:

I REPORTED O'JT

I m a y  o 5 ?006

I5ESATE f.NAs'CE COMMiTTfF
CSH B409(L&C )
3/1/OG

_________ Department Labor and W orkforce Development
No W orkers' C o mpensation For Real Estate R D U : W orkers' Com pensation___________

Revision Dote/Time (Note it correction): 
Title:

Licensee Component W orkers' Com pensation
Representative LynnSponsor: ____________

Requester: House L&C

E x p e n d itu re s /R e v e n u e s

Component Number: 

(Thousands of Dollars)
344

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services
Travel
Contractual
Supplies
Equipment
Land &  Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.01 0.0 0.0 0.0

CAPITAL EXPENDITURES

[CHANGE IN REVENUES ( ) I

FUND SOURCE (Thousands ot Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mer.tal Health
Olher (Specify Tyf.. -G ■ nol n l'bre..i'.*.-

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

NoneEstimate of a ly current year (FY200G) cost:
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:

POSITIONS
Fulntiine
Part-time
Temporary

|ANALYSIS: (A t i  i z n  a  pom re p n g tt  •' i • .>

There is no anticipated fiscal im pact to the departm ent as a result of this legislation.

I' l iM ' .tt , I ’ .ml F Lis.m kie. D in clot
W orkers' Com pensation

I ’r '!• 4G5-G05D
Date I mu. 2/23/OG 12:01 PM

A p |/l( i..',f! , G r o g  O 'C l.iray. Cnnnnir. signer_____________________
A i-  . Departm ent ut Labor and W orkforce Development

Date 2/23/2U0G

CO MM i f f  EE COPY
Page l of 1



A la s k a  State L e g is la tu re

M e m b e r
Labo r  and C o m m e r c e  Comni i i i cc
Stal e A f f a i r s  C ommi l t e c
f cconomic Dcvc l opmcn i ,  t r ade &  Tour i sm

( h u i n i u i i
Mi l i t a ry A: Vete rans '  A f l a i r sComi t i i i t ee

Phone  ( 9 0 7  > 4 6 5 - 4 9 31  
l as ( 9 0 7 )  4 6 5 - 4 3 1 *  

l o l l  Tree (SOO)  W I - 4 3 9 1

Sess i on :  
Al aska Sl a i c  Cap r l o l  

Juneau,  A K W O I - 1 181

C o m m  nice 
Educat i on C ommr l i c c  
Joint A rmed  S e m e o  Comint l l e c

7 1 (. W  4"' As  e .  « 6 5 0  
Aneho rapc ,  A K  W O  I - 2 133

I n i e r i m :

I o u n c e  . SubcDmnnr i ees
I abor i i Workforce Development 
Community &  Lcoriornic Development 
Military <fc Veterans' Allairs

K - M a i l :  ReprcsentativcBobLynnfa'Icgis.state,ak.us 
" B o h  L v n n ' s  A l a s k a  B l o g ”  AlaskaDislrict31 .blogspot.com

Phon e  ( 9 0 7 ) 2 6 9 - 0 2 0 5  
Las  ( 9 0 7 )  2 6 9 - 0 2 0 7

Sponsor Statement 
CS for I IB  409 

Exempt Qualified Real Estate Licensees front 
W orke r ’ s Compensation Coverage

I IB  4 0 9  would amend AS 23 .30 .2 30  to specifically exempt certain real estate professionals from 
workers’ compensation coverage.

broker because that is state law. but they operate their individual business as "independent 
contractors."

control and decide what days and hours they will work in order to achieve the goals they set for

education, advertising, long-distance phone calls, and business insumnec on their vehicles. They  
often pay for their ow n computer, printer, and other office equipment, and create and pay for 
their own indi\idual websites. Independent Contractors pu> quarterly estimated income tax and 
pay. not only for their own social security taxes, but that portion o f  the social security tax that an 
employer would normally pay.

In short, real estate licensees operate an independent business within a business For these 
reasni. \  it is an unnecessary financial hardship and inappropriate for the business owner to pay 
workers compensation for these independent contractors. In fact, the federal Government - IKS 
recognizes qualified real estate licensees as independent eontraetois and In passing H B  400 , (he 
state would too,

Y our support o f  this bill is respect fulls requested.

1(1 MM it > *< III,
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See. Lf23.30.230^. Persons not covered.

Page I o f 2

(a) The following persons are not covered by this chapter:

(1 ) a part-time baby-sitter;

(2 ) a cleaning person;

(3 ) harvest help and similar part-time or transient help;

(4 ) a person employed as a sports official on a contractual basis and who officiates only at sports 
events in which the players are not compensated; in this paragraph, "sports official" includes an umpire, 
referee, judge, scorekeeper, timekeeper, organizer, or other person who is a neutral participant in a 
sports event;

(5 )  a person employed as an entertainer on a contractual basis;

(6 ) a commercial fisherman, as defined in A S  16 .05 .940 ;

(7 )  an individual who drives a taxicab whose compensation and written contractual arrangement is 
as described in AS 23 .10 .055  (aj( 13). unless the hours worked by the individual or the areas in which 
the individual may work are restricted except to comply with local ordinances;

( S) a participant in the Alaska temporary assistance program (A S  47 .27 ) who is engaged in work 
activities required under AS 47 .2 7 .0 35  other than subsidized or unsubsidized work or on-the-job 
training; and

(9 ) a person employed as a player or coach by a professional hockey team i f  the person is covered 
under a health care insurance plan provided by the professional hockey team, the coverage is applicable 
to both work related and nonwork related injuries, and the cov erage provides medical and related 
benefits as required under this chapter, except that coverage may not be limited to two years from the 
dale o f  injury as described under AS 23 .30 .0 95  (a); in this paragraph, "health care insurance" has the 
meaning given m AS 2 1.12 .050  .

(b ) The exclusion o f  certain persons under (a) o f  this section may not be construed to require 
inclusion o f  other persons as employees for purposes o f  o  mpensation under dll'- chapter.

(c l In this section,

( 1 ) "on-the-job training" means training provided In an employer under a formal agreement w ith a 
department o f  the state, or an agent o f  a department, for w hich wages arc paid by the employer to a 
participant in the Alaska temporary assistance program (A S  47.2*’ ) while the participant receives job  
training;

(2 )  "subsidized wank" means employment, by an employer, o f  an Alaska temporary assistance 
program participant in a work placement for which the participant receives wages from the employer, 
subsidized by, and subject to an agreement between the employer and, a depaitmcnt o f ’he state or an 
agent o l a department; "subsidized work" does not include community work serv ice, jo b  sampling 
placements, or prcplaccmcnl activ ities such as jo b  readiness assessments, jo b  searches, education, <>r 
vocational training;

hup www legis state akai'cgi-hin lidinisu dll slall\05 qucr\ 23!2f Ul'21 230’ doc j l lo o 3 S 2006
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(3 )  "unsubsidized work" means employment, by an employer, secured by an Alaska temporary 
assistance program participant, with or without the assistance o f  a department o f  the state or an agent o f  
a department, for which the participant receives wages from the employer; "unsubsidi/.ed work" does 
not include self-employment.

http www legis state ak us cgi*hin folioisu.dll'•taltxitf query 23!21:3(P2I:230' doc J11<>*> 3 s 21*00
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F ra n k  I j .  M urkaw ski, G o itn to r  
W illia m  C  Noll, Comminioner 

L in d a  S. I Ia l l ,  D u ic ta r

T o : Representative Bob Lynn
Representative Norman Rokeberg 
Representative Ethan Berkowltz

Date: April 6, 2 0 0 6  
Re: HB 40 9  
From : Linda Hall

O n  the House floor yesterday during discussion on the above bill, a  question 
w as asked regarding the claii is history for the realtors classification , I have 
asked for information from thc National Council on Compensation Insurance 
and  received the following information:
There is no specific realtor code in Alaska, Thc primary codes used are 8 7 42  
outside sales) for sales agents and 8 8 1 0  (clerical) for support staff. These 

classifications are very broad groupings encompassing all outside sales reps 
and support staff across the state and there is no way to segregate real estate 
from others in these groupings.

Code Frequency (C laim s/$1 Million Payroll) Average Severity
8 7 4 2  (Sales)
2 0 0 2 -2 0 0 3
2 0 0 1 - 2 0 0 2
2 0 0 0 - 2 0 0 1
1 9 9 9 -2 0 0 0

.365

.515

.4 6 6

.731

$ 9 ,1 4 0  
$1 2 ,7 3 1  
$ 1 0 ,9 7 8  
$ 7 ,9 8 3

8 8 1 0  (Clerical)
2 0 0 2 -2 0 0 3
2 0 0 1 - 2 0 0 2
2 0 0 0 - 2 0 0 1
1 9 9 9 -2 0 0 0

.518

.535

.663

.6 5 0

$ 9 .8 3 2  
$ 1 1 ,3 3 9  
$ 10 ,8 11  
$ 8 ,6 7 5

State Totals (All C lasses)
2 0 0 2 -2 0 0 3
2 0 0 1 - 2 0 0 2
2 0 0 0 - 2 0 0 1
1 9 9 9 -2 0 0 0

1 .966
2 .1 6 0
2.513
2 .6 4 4

$ 1 5 ,3 4 9
$ 1 4 ,3 4 9
$ 1 2 ,4 7 4
$ 1 0 ,0 8 5

I M ). B o x  1 1 0 8 0 5 ,  Ju n eau , A la s k a  9 9 8 1 1 - 0 8 0 5  
T e l e p h o n e :  ( 9 0 7 )  4 6 5  7 .5 15  F a x '  ( 9 0 7 )  4 6 5 - 3 4 2 2  T c x i  T e l e p h o n e :  ( 9 0 7 )  4 6 5 - 5 4 3 7  

Im iu i I  in su rancc f r / ’ c n m m c rc c . s t a t e  ak .us W eb s i t e :  h t i | i : / / \ v w w .c t u r u n c r c e . s t a t c .3k . u s / i n j u r j n c c /
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Since the groupings for these two classifications are so broad , it is difficult, if 
not impossible, to m ake any meaningful analysis of the frequency or severity of 
claim s within the real estate industry. The information does give some overall 
idea of the nature of the exposure for the overall risk faced by the broad group.

For example, the num ber of claims (frequency) has decreased while the average 
cost of a claim  (severity) has Increased. These trends exist in both the sales 
class and the clerical class as well as for the state as a  whole. While the 
num ber of claims for the sales class is generally less than the num ber of 
clerical claim s, the average cost of a claim is comparable for both classes. 
Compared to the state totals, the frequency is significantly less for the sales 
and clerical classes bu t the severity is only somewhat lower.
As an additional piece o f information, the current rates per $ 1 0 0  of payroll for 
these classifications taken from the assigned risk pool are $ 1 .2 1  for the outside 
sales classification and $ 1 .2 6  for the clerical classification.

Please do not hesitate to contact me should you have questions or if you would 
like to d iscuss this information in more depth.



FRANK H. MURKOWSKI, GOVERNOR
Department Of Labor and Workforce Development

OFFICE OF THE C O M M ISS IO N E R

February 7, 200G

P. O. Box  21149 
Jun e au ,  AK 99802-1149 
Phone :  (907)465-2700 
Fax: (907)465-2784

The Honorable Thomas Anderson, Chair 
House Labor and Commerce Committee 
Stale Capitol, Room  
Juneau , A laska 9 9 8 0 1 -1 1 8 2

Dear Chairman Anderson:
My .staff and I have reviewed the provisions of HL3 409  currently before 

your committee. As you know HL3 4 0 9  would amend AS 2 3 .3 0 ,2 3 0  to 
specifically exempt certain real estate professionals from workers’ 
compensation coverage. The exemption is limited to professionals licensed 
(under the provisions of AS 0 8 .8 8 ,1 6 1 ) as real estate brokers, associate real 
estate brokers, or real estate salespersons. In order for the exemption to 
apply, those licensed professionals will have to be working under a written 
employment contract that provides they will not be treated as “employees" 
for cither workers' compensation or federal income taxation purposes. As 
well, their pay will have to be directly related to sales or ou tpu t rather than 
hours worked.

As workers' compensation benefits are a vital part o f ou r social safety 
net, I usually speak against new exemptions from the W orkers’
Compensation Act. However, it is only fair to acknowledge that m uch of the 
real estate sales industry has consistently chosen to organize in ways that 
already allow licensed professionals lo work w ithout workers' compensation  
coverage. Those organizations include sole proprietorships, partnerships, 
limited liability companies, corporations whose officers waive workers' 
compensation coverage, and properly established “independent contractor" 
relationships. Unfortunately, a definitive determ ination whether an 
independent contractor relationship has been properly established can only 
be obtained on a case-by-case basis from the Workers' Compensation Hoard 
after an injury. That leads lo uncertainty, frequent disagreements about thc 
employer's insurance coverage and prem iums, and considerable frustration  
throughout the real estate sales industry.

There is no easy way to remove that general uncertainty because it 
arises from the need to apply a fact-specific, twelve-point "relative nature of

%,J u ii ' i l* S o r



Representative Tom Anderson Page 2  F e b ru a i r  7, 2 0 0 6

the work" test developed by the Alaska Supreme Court to define the 
"independent contractor" relationship. In light of that fact, 1 support the 
focused exemption for licensed real estate professionals contained in HB 4 0 9  
in order to relieve tiie current unacceptably uncertain situation.

Thank you for the opportunity to address this legislation.

Comm issioner
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Nancy Manly
From:
Sent:
To:
Subject:

Mark Korling [markkortmg@remax.net] 
Monday, February 06, 2006 5:51 PM 
Rep, Bob Lynn 
Thank you Bob...

Follow Up Flag; Follow up 
Flag Status: Yellow

Representative Lynn, (Bob)
I am sending you a copy ol an email I will be sending lo all the Representatives on the Labor & Commerce 
Committee. I have only sent this to you and Rep. T om Anderson so far. Any comments?
Dear Representative

A bill sponsored by Rep. Bob Lynn will be I jaded toward your Labor & Commerce Committee soon. The Bill is 
HB 409 ! support this bill and would encourage you to do the same. I've been fighting this issue for years and 
there was a time, not all that long ago, when real estato licensees were exempted from Workers Compensation 
Insurance as we were considered "independent contractors"by insurers as well as the Board. We would like the 
option to be able to have, or not have, coverage for our independent contractors. They could also purchase 
coverage for themselves if  they chose to do so.

We. real estate licensees, have been, and still ere, considered by the Internal Revenue Service to bo 
acting as independent contractors. Our licensees here at RE/MAX Properties, Inc. oxecuto a very complete and 
thorough 11 page Independent Contractor Agreement and pay for all their services. I have owned and operated 
this business since 1980 I also have the franchise for RE/MAX offices throughout the State.

I would bo glad to answer any questions you may have and may bo able to testify in person a little later in 
the session.

Also, I would like to take a moment to "Thank you for serving"! I appreciate all you sacrifice to try to moke Alaska 
a better place to livo.

Thank you Tom, for your attention to ,his matter. I don't ask for much and try to ask for things that seem 
reasonable. There arc a lot o f con.plicated issues hero in the Workers Comp Statutes.

morkkor1lng«remax.nel 907.276.2761
b ( o k * f - o w n # r .  R E / M A X  p i o p # i t i * i ,  i n c  
l o p i o n o l  o w n o i ,  R E / M A X  o l  o l o » k o ,  I n c .
H O W .  J f l f h  A w  A n c h o i a a o ,  A K  9 9 S 0 3

2/7/200'.

mailto:markkortmg@remax.net
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Employee or Contractor?
"The Definition Is Changing-- Again!"

©  by G reta  P H icks. C PA

"For nearly 20 years, Ihe IR S  has b een  prohibited by law  from  
issuing any guidance regarding em ploym ent tax stalus."  
Com m issioner R ichards said In 1986 and  in 1995. w hen  this 
v jth o r altended the W h ile  H ouse C o n fere n c e  on Sm all 
Buciness. the em p lo yee  versus contractor issue w as discussed  
at le< nth by irate businesses ow ners It appears that the IRS has  
at Iasi I eard  our com plaint In a M arch  18 announcem ent. IR S  
Com m issioner R ichardson stated. ' P eo p le  have com plained  
about th e  uncertainty that results from w orker classification  
under th e  (20) com m on lav; standard(s), yet w e (the IR S ) are  
prohibited from issuing guidance (hat is m ore up lo d ate  I 
believe lhal these initiatives w e are  announcing  today will help 
ease s o m e  pressures that both the business com m unity and the 
IRS f a c e "

F i n d  a n  IRS Tnx F o r m  
a n d / o r  I n s t r u c t i o n s

S e a r c h  Only 2005  
Tax Year  Into

E 3  

E3
S e a r c h  En t i r e  S i t e

I E 3
A d v a n c e d  S e a r c h

g  Pnntc' I ric tcuy h.uie

The IR S  announced on M arch  18. 1 9 95  that they are suspending em plo yee-ind ep en d en t 
contractors a ja  ts for the next few  m onths and they have developed new  audit training  
m anuals and em ploym ent tax audit gu idelines A 'so  included in this an nouncem ent is a  "let's 
m ake a deal" settlem ent offer

W h eth er a worker is defined  as an em p lo ye e  or independent contractor is a m atter of a 
com plex set of 20  com m on law factors plus interpretations by num erous court cases Back in 
the late 70  s the courts and  IR S  audit team s w ere overw helm ed with m ounlains of audits  
related to the definition of an em p lo yee  A  cry w ent from businesses to C apital Hill and  
C ongress passed Section  530  of the R e v e n u e  Act of 1978 C om pan ies received  a  brief 
lep n e ve  from  em ploym ent tax audits until the late 80  s and early 9 0  s w hen the IRS b eg an  re- 
attacking the em ployee versus contractor issue N ow  with ihe IR S  audit team s agam  being in 
a q uagm ire  over the issue the IR S  has taken  the mit ative  to m ore clearly define em plo yee  
and to offr.i those b us inesses a lready under audit an alternative to bankruptcy

The m e recent suspension of e m p lo ye e  versus con' actor aud ils  is to g iven thc* IK S  tim e lu 
tram aud i.o rs  m field on _■ new  m anu al procedure related to worker reclassification The  
training m ateria ls will focus on defining an  em plo yee by determ  rung the control the com p an y  
has over the workers T h e  m aterials discuss the control factors under the 2 0  com m on law  
standards and guides auditors in determ in ing  which of those 20  factors are  relevant T he IR S  
def nes control as

Anyone w ho perform s serv ices is an em plo yee if you as an  em ployer can  
control w hat will be d one an d  how it will be done 1 his is so even  when you give  
the em p lo ye e  freedom  of action W hat m atters is that you h ave  the legal right to  
control the m ethod and result of Ihe services

A draft copy ot m e n ew  m anu al on w orker reclassification can be obtained free W nte  D e a n  
IR S  S ch o o l ot taxa tio n . C D  TX, 2221  S C lark St , Arlington, VA 22 20 2

Sofe-ITarbor Rules

Reckon 5 3 0  of the R e v e n u e  Act c f 1978. prohibited th e  IR S  by law from issuing an y gu id an ce  
regarding em ploym ent lax stalus and  proposed several safe huibut rules" for com panies w ho

l l t t p  u w w  u n c le  le d  c o m  A u lh o is R o u  ( i f e lu l  l ic k s  e m p h > \ ce co n  h im ] 1 I ? '20(1(1
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w ere under em ploym en! tax audits Roughly. Section 5 3 0  passed  by C ongress in 1978  said, 
"IRS lay oft until w e  (C o n gress ) defines an em plo yee " H ere  18 years later, C o n gress  has not 
define em ployee and has prohibited the IR S  from issuing any regulations on the subject

O ver the years, Ihe IR S  interpretation of the "safe-harbor rules" has gone from liberal to 
conservative In 1979 and  19 80  on most em ploym ent tax audits, the IR S  allow ed  com pany s 
to fall under the sa fe -h arbo r rules Bui during the era of the "no new  taxes," the IR S  began  a 
ultra conservative interpretation of Section 530  and it w as n ear im possible for any com pany  
under IR S  em ploym ent tax audit to claim  the safety of Section 530

On M arch 18 the IR S  an n ou n ced  that they are establishing new  procedures that will ensure  
that auditors properly apply the taxpayer relief provisions under Section 53 0  of the R e ve n u e  
Act ol 1978 The new  policy on application of Ihe safe-harbor rules will be m ore liberal and  
allow m ore com panies to  rely upon Section 530  safe  havens

[x~| C o n t e s t i n g  I RS  Penal t i es  

By H o l m e s  F C r o u d '

Stand Up 
to the IRS

By F r e d e r i c k  W Doily

Let s M a k e  A Deal

The most significant aspects  of the M arch  18 an nouncem ent details the two new  expedited  
procedures for com panies w hose existing w orker classifications are  being questioned  by Ihe  
IRS

First, Ihe IR S  is establishing new  procedures und er an optional classification settlem ent 
program  that will allow  co m p an ies  and auditors lo resolve contractor versus em plo yee issues  
earlier in Ihe audit orocess

For exam ple , com pan ies that filed Form  1099, Inform ation Returns, but failed fo m eet the  
other two requirem ents under Section 53 0  sa fe-harbor rules, could reclassify their w orkers to 
em ployees prospechvely and  pay only a specified lax assessm ent not exceed ing  one year s 
liability The am ount of the assessm en t would depend  on the extent to w hich the com pany has 
satisfied the sa fe-harbor req u irem en ts  under Section 530

Secondly the IRS has e x p a n d e d  procedures developed last year io  a llow  co m pan ies to, at 
their option, to apoeal em plo yee  versus contractor issues to the IR S  A p p eals  function even  
wh 'e an audit is in progress This p rocedure w hich is a part ol the taxpayer rights initiatives 
the IR S  announced  e a rlie r this year, is designed to resolve em plo yee versus contractor issues 
easier in the audit process

S3 Tax Savvy 
for Small 
Business

B y  F red e rick  W  Dn i l y

Time Line

O n M arch  5 1996. the IR S  began  a two year test j eriod o ' the classification settlem ent 
program A o ne years test o f the early  referral to A ppeals  procedures begins on M arch  16.
1966
Dunng the suspension of m e  em ployee versus independent contractors audits, the IR S  v.ill be 
training field office personnel on Ihe new  exped ited  p rocedures for co m p an ies  currently under 
a u d ! ih is  au iho i b e lieves  iho: the b ecau se  the training has not b een  budgeted for dunng the  
cur'ent uscal year the tra n ng will not fake p lace until a lter O ctober 1. 1996 . the beginning of 
the next fiscal year s budget The effect of budget constraints will be to put on hold any  
e»-stmg audits or appeals  until after the training of f eld personnel The d ate  ol the training v.ill 
v a v  across the county dep en d in g  upon other budgetary d em and s of local offices

Bottom Line

U ncer this n ew  policy, ih e  IR B  wii' w a ive  m uch of Ihe back taxes t asserts that com panies  
owe Tor m any com panies tn a  have b een  consistent m hew  they class ly their w orkers the  
IR S  W ill let them  to shift to em p lo ye e  status without penalties for poor years This policy s 
conS'Stent with other reco rt policy chan g es w hich focus on future com pliance of com pan ies  
hither than concentrating h*- jv«ty of punish nonl for past non-com pliance with the laws  
A mough not a solution fo- ev ery  com pany 'I is a  beginning step I j settlem ent

I c r  M ore  In fo rm a t ion

http \xwu unclcl'ed com AuiluusKim ( irdaHu ks'empliAcecrni html I 12'2(100
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Call Ih e  IRS a l 1 -8 0 0 -T A X -F O R M  and ask for Publication 9 3 7  B usiness Reporting, and for 
Form S S -8 . In form ation  for U se  in D eterm in ing  W h e th e r a W orker is an E m p loyee for F ed era l 
E n p lo y m e n l T axes  and  Incom e T ax W ithholding T he purpose o f the S S -8  is for w orkers and  
com pan ies to answ er the questions mail the S S -8  to their S erv ice  C ente r, and rece ive  back a 
Private Letter Ruling from the IR S  on the status of the com pany 's  w orker(s ) D o not take  
these questions .'.ghtly S ecu re  a copy of the S S -d  for yourself The  questions are w orded  in 
such a  w ay that most all w orkers are  em plo yees O ccasionally , the IR S  R e v e n u e  O fficers  
requests that co m p an ies  co m p lete  S S -8  Professional tax ad vise should be sought before  
submitting this or other form s to the IR S

W ho Is An E m p lo y e e 7

The IR S  D e f in i t io n

The In te rn a l  R e v e n u e  S e rv ic e  use s  th e s e  c a te n a  to d e te rm in e  w h e th e r  an  in d iv id u a l  is an  
e m p lo y e e  o r  a n  in d e p e n d e n t  c o n t ra c to r  T h e  w o rk e r  is 3 n  e m p lo y e e  if

•  Y o u  o r  yo u r  re p re s e n ta t iv e  te l ls  the  w o rk e r  w h e re  w h en ,  a n d  h o w  to  w o rk
•  Y o u  t ram  the  w o rk e r
•  T h e  business p erfo rm an ce d ep en ds on the w orker
•  T h e  w o rk e r  h a s  a c o n t in u in g  re la t io n s h ip  w i th  th e  c o m p a n y
•  T h e  w o r k e  s s e rv ic e s  m u s t  be  p e rs o n a l ly  re n d e re d  by  th e  h im /h e r
•  Y o u  se t  the  w o r k e r  s w o rk  h o u rs
•  T h e  w o r k e r  w o r k s  on  the  e m p lo y e r  s p re m is e s
• Y o u  a re  pa id  by tn e  hour,  w e e k s  or m o n th
•  Y o u  fu rn is h  too ls  a n d  m a te r ia ls
•  Y o u  c a n  f ire  th e  w o r k e r  w i th o u t  v io la t in g  a  con t ra c t
•  T h e  w o rk e r  h a s  a  r igh t  to  qu i t  w i th o u t  in c u r r in g  a l iab i l i ty
• T h e  w o r k e r  d o e s  n t o f fe r  the  w o rk e r 's  s e rv ic e s  to the  pu b l ic  at la rge
•  T h e  w o rk e r  h a s  n o  o p p o r tu n i ty  fo r  p io f i t  or lo ss  as a  resu lt  o f  tne  w o rk e r 's  s ^ r v i c t
•  The w orker h as  no significant investm ent in the business
•  Y o u  re q u i re  th e  .v o rk e f to  s u b m i t  o ra l  or w r i t te n  repo r ts
•  The- w o r k e r  is a  c o rp o ra te  o f f ice r

Section 5 3 0  S afe  H a rb o r  P u le s

S e d a n  5 3 0  p 'o v i r ie s  c e r t a n  s a le -h a rb c r  m le s  If you  cou ld  fa l l  u n d e r  t h e s e  s a fe -h a rb o r  ru les , 
the  IRS c o u ld  nca re -d e f in e  th e  w o rk e r  as  a e m p lo y e e  In g e n e ra l  if, the

• c o m p a n y  t re a te d  m in d iv id u a ls  c o n s is te n t ly  a s  a c o n t ra c to r  an d  the
• c o m p a n y  w a s  m fu l l  c o m p l ia n c e  hy  M ing al l  re q u i re d  fo rm s  s u c h  as F o rm  1009  a n d  'f 

th e
• ' o n p a n y  c o u ld  re i ,  c n  o n e  o t  th re e  b a s is  for  the ir  p ra c t ic e  of c a r ry in g  the  w o rk e r  as  a 

c o n t ra c to r
J u d ic ia l  p re c e d e n t  (A cou r t  cal>- in th e  c o m p a n y 's  favo r ;
P os t  IK S  A u d i t  (A pas t  IR S  au d i t  d e te r m in e  (he  w o rk e r  to b e  a  c o n t ra c to r ;  

o  In d u s t ry  P ra c t ic e  l T here  is a lo n g -s ta n d in g  rr  , i / e d  p ra c t ic e  o f  t re a t in g  such  
w o rk e rs  as c o n t ra c t !

• th e n  th e  IRS c o u ld  n o t  c h a n g e  i v  : t a lu s  o f  ih e  w o rk e r  to e m p lo y e e

70 C o m m o n  L a w  F a c to rs

1 In s t ru c t io n
2 T ra in in g
3 In te g ra t io n
*1 Service rendered personally

fill) vwvw uncIcfed cum Author.xK»m (iret.il licks cmplin eecun html I 13 :oun
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5 Hirm g, supervising, and paying assistants
6 Continuing relalionstvp
7 Set hours of work
8 Full-tim e w ork required
9 Doing work on business o w n er s prem ises

10 Accom plishing work in certain  order or sequ ence
11 Subm ission of oral or w rilten reports
12 M elh od  of p aym en t
13 P aym ent of business or traveling expenses
1-1 Furnishing tools and equ ipm enl
15 Significant investm ent
16 R ealization  of profit or loss
17. W ork for one entity at a hrne
18 O ffer their serv ices to the g en era l public
19 Right to d ischarge
20 Right to term inate

Previous Artic le | Next Article  

List of Articles by G reta  P H icks. C P A
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Licensed Real Estaie Agents - Real Estate Tax Tips
Most real estate professionals operate their business as a sole proprietorship This means 
lhat you are not someone's employee, you haven't formed a partnership with anyone, and 
you have not incorporated your business

Statutory N onem ployecs

Licensed real estaie agents are statutory nonomployees and are treated as self-employed for 
all Federal tax purposes, including income and employment taxes, if

•  Substantially all payments for their services as real estate agents are directly related 
to sales or other output, ralher than to the number of hours worked

•  Their services are performed under a written contract providing that they will not be 
Ireated as employees lor Federal tax purposes

This category includes individuals engaged in appraisal activities for real estate sales if they 
earn income based on sales or other output

Additional R esources

Publication 15-A. Employe’ s Supplemental Tax Guide 'Supplement to Circular E. Employer's 
Tax Guide Publication 15)

I m p  u u u  i rv .g ns  h u s i n e s s e s  sm a l l  in d u s t r ie s  . m i d e  i>,,el ' J N 'O J . i m  h tm l
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id. Miking Service Available to Genera] Public. Doc* the worker offer 
services to the public? The fact that • worker makes his or her serv­
ices available to the general public on a regular and consistent basis 
indicates an Independent contractor relationship.

19. Right to Dischargo. G m  the worker be fired? The right to discharge 
a worker is a factor indicating that dht worker is an employe* and the 
person possessing the right b the employer. An .rnploycr exercises 
control through the threat of dismissal which causes the workei to 
obey the employers insrructioru. An Independent contractor, on the 
other hand, cannot be fired as long ju the independent contractor 
produces a result chit meets the contract specifications.

20 . Right to Term iniU . G in  the worker quit without Incurring liability? 
If the worker h u  thc right to end hb or lier relationship with the 
person for whom the services arc performed at any tune without 
incurring Iiablliry, an employer/employee relationship exists.

These are the factors the IRS has used when determining whether a real 
tscate salesperson b an employee or common-Iaw independent contractor. 
Some axi nplea of how these factors have been applied can be found in die 
summaries of relevant case deciaic is and private letter rulings In the 
Appendix.

T h «  F e d e r a l  “ S a f e  H a r b o r ”  R u l e

Also of L iterest to real estate broker* who desire to maintain a common- 
law independent contractor relationship with salespeople Is the "safe 
harbor" provision under Section 530 of the Revenue Act of 197S

) Under this section, thc IRS exempts Independent contractors rrnm the 20 
common law factor* if kJ) of the following three criteria arc met.-

J. Individuals doing similar work have been consistently treated like inde- 
prntlent contractors ilnce December 31, 1977.

2 . T l i e  i n d e p e n d e n t  c o n t r a c t o r  n e v e r  h a s  b e e n  t r e a t e d  l i k e  a n  e m p l o y e e ,  
a n d  i l n c e  D e c e m b e r  3 1 ,  1 9 7 6 ,  1 0 9 9 *  h a v e  b e e n  f i | * H  f o r  t h e  i n d e ­
p e n d e n t  c o n t r a c t o r .
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3. There was a reasonable basis for treating the worker at an independent
contractor based on:

■ Similar judicial rulings, IRS rulings, or an IRS Technical advice 
memorandum;

■ Previous audits, m which a broker was not fined for treating workers 
doing similar work a* Independent contractors; or

* Practice in the industry to treat such workers as Independent 
contractors.

This txamption d o «  not apply to state law requirements such as state 
income tax withholding, workers' compensation, and unemployment 
compensation. Nor docs it apply to legal liability: for example, for tortious 
acts of thc sales associate.


