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has been reunited with the child's parents: or
(4) ordered lo do so by the court in the best interest of the child.

(© Notwithstanding (b)(1) - (3) of this section, the department may not
distribute the proceeds of a trust under this section if the payment would be made to a
guardian of a child who had been in the custody of the department immediately before

the establishment of the guardianship, unless the guardianship was established under

AS 13.26.090- 13.26.155.
* See. 8. AS 47.14.100(e) is amended to read:

(e) When a child is removed from a parent's home, the department shall place
the child, in the absence of clear and convincin» evidence [A SHOWING] of good

cause to the contrary,
(1) in the least restrictive setting that most closely approximates a

family and that meets the child's special needs, if any:
(2) within reasonable proximity to the child's home, taking into
account any special needs of the child and the preferences of the child or parent;
(3) with, in the following order of preference,
(A) an adult family member;

(B) a family friend who meets the foster care licensing

requirements established by the department:

(C) a licensed foster home that is not an adult family member

or family friend;
(D) an institution for children that has a program suitable to
meet the child's needs.
* Sec. 9. AS 47.17 is amended by adding a new section to read:
Sec. 47.17.024. Duties of practitioners of the healing arts, (a) A practitioner
of the healing arts involved in the delivery or care of an infant who the practitioner fltfW/KIlwV) |
determines has been adversely affected by. or is withdrawing from exposure to. a

controlled substance or alcohol shall immediately notify the nearest office of the

department of the infant's condition.

(b) In this section.

(1) “controlled substance” has i : MC\.IING given in AS 11.7.1.900, but
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docs not include ;i substance lawfully taken under a prescription from a health care
provider who is authorized to prescribe the substance:
(2) "infant" means a child who is less than 12 months of age.
* Sec. 10. AS 47.17.033 is amended by adding new subsections to read:
(i) The training required under (c) of this section must address the
constitutional and statutory rights of children and families that apply throughout the i
investigation and department intervention. The training must inform department

representatives of the applicable legal duties to protect the rights and safety of a child

and the child's family.
(k) During a joint investigation by the department and a law enforcement

agency, the department shall coordinate an investigation of child abuse or neglect with

the law enforcement agency to ensure that the possibility of a criminal charge is not

compromised.
(/) Unless a law enforcement official prohibits or restricts notification under

(k) of this section, at the lime of initial contact with a person alleged to have
committed child abuse or neglect, the department shall notify the person of the
specific complaint or allegation made against the person, e. jept that the identity of the
complainant may not be revealed.
* Sec. 11. The uncodified law of the Stale of Alaska is amended by adding a new section to
ead:

INDIRECT COURT RULE AMENDMENT. Sections 1 - 3 of this Act have the effect
if amending Rule 18, Alaska Child in Need of Aid Rules of Procedure, relating to the
erminalion of parental rights proceedings by increasing the standard of proof concerning
ome elements from proof by a preponderance of the evidence to proof by clear and

onvincing evidence.
i Sec. 12. The uncodified law of the State of Alaska is amended by adding a new section to

:ud:
APPLICABILITY OF SECS. 1- 3 OF THIS ACT. Sections 1- 3 of this Act apply to
child-in-necd-of-aid proceeding that is pending before the court, that is on appeal to the

jurt. or for which the time for appeal to the court has not yet passed on or after the effective i

ite of this Act.
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T Sec. 13. The uncodified law of die Slate of Alaska is amended by adding a new section to

read:
CONDITIONAL EFFECT. Sections 1- 3 of this Act take effect only if sec. 11 of this

Act receives the two-thirds majority vote of each house required by art. 1V. sec. 15

Constitution of the Stale of Alaska

* Sec. 14. This Act takes effect immediately under AS 01.10.070(ck
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AL ASKA STATE HOUSE OF REPRESENTATIVES

Representative Mike Chcnault
State Capitol, Room 505
Juneau, AK 99801-1182
(907)465-3779

Representative John Coghill
State Capitol Room 204
Juneau, AK 99801-1182
(907)-465-3719

FAMILY RIGHTS ACT of 2006
SCS CSHB 408(JUD)

In an effort to assist OCS in making public policy transparent and accountable in
2005, Representatives Coghill, Chcnault, Rokebcrg, and McGuire joined in with
Department of Law and OCS to combine legislation into one bill. This also
avoided duplication and canceling each other out. The process worked very well.

Because o f the success of the Family Rights Act of 2005, Representatives Coghill
and Chcnault have again joined with OCS and Department of Law to line tune

some OCS issues.

The Department of Law has sections of the bill that raises the standard for
termination of parental rights or denying a parent reasonable effort to clear and
convincing evidence. Representative Kcrtlula amended the legislation to clarify
the department’s intent to require health care providers to report to OCS when
they believe a child has been adversely affected by or is withdrawing from

exposure to a controlled substance or alcohol.

Representative Chcnault contributed language to clarify that when an official
identified as a public official or employee under AS 47.10.092 requests
information from the department about a CINA case, the department will have
five working days to provide access to the information.

Representative Coghill's language clarifies the intent of 11B 53 that once a report
of harm iias resulted in a parent making public disclosure, the alleged perpetrator
being charged with a crime, or has resulted in fatality or near fatality of a child,
OCS is able to disclose the nature and validity of any report of harm about any
child in the family of the parent in areport of harm.

Representative Coghill also has language that preserves the permanent fund
dividends of children in state custody until they turn 18 or if they are reunited
with their parent(s). OCS applies for the PFD’s and places them in a trust.

A new Section 9 incorporates language from Rep. Neuman’'s |IB 346 which
requires training of OCS social workers to include learning the constitutional and
statutory rights of the children and their parents, require them to work with law
enforcement to prevent compromising evidence, ami requiring them to disclose to
the accused the specific complaint or allegation without disclosing the reporter.



FAMILY RIGHTS ACT of 2006
SCS CSHB 408(JUD)

SECTIONAL FOR SENATEJUDICIARY CS

Section |I. This section contains language that would release OCS from providing
family support services when they can show the court, by clear and convincing evidence,
that the parent or guardian poses substantial risk to a child, has committed a homicide of
a child, or parent has taken such actions as described in Section 1. This raises the level of
proof from “a preponderance of the evidence”. (Requested by Department of Law)

Section 2. This section raises the standard for the department showing they have
complied with reasonable efforts to provide family support services from a
“preponderance of evidence” to “clear and convincing evidence”. (Requested by OCS

language; Rep. Coghill legislation-HB 261, 2001)

Section 3. This section is language clean up to accommodate Section 2 amendments.
(Department of Law)

Section 4. When a public official or an employee requests information from the
department, they will now have live working days to respond. (I IB 327 - Rep. Chcnault)

Section 5. Clarifies the intent of HB 53 that once a report of harm has resulted in a
parent making public disclosure, the alleged perpetrator being charged with a crime, or
has resulted in fatality or near fatality of a child, OCS is able to disclose the nature and
validity of any report of harm about a child in a report of harm. (Representative Coghill)

Section 6. Broadens the department’s ability to discuss a report of harm pertaining to
not only children in the family or household, but also children who may be under the care

of a perpetrator in a report of harm. (Representative Coghill)

Section 7. Last summer two teenagers were placed in a foster home and the foster
parents were appointed as legal guardians. The State released the teens' permanent fund
dividends to the legal guardians. The placement did not work and the children were
removed from the home without their dividends. Section 6 says the only way a child’s
past dividend can be released is if the child is adopted and has remained adopted for one
year, the child turns eighteen and the PFD’s are released by OCS, the child is returned to
the parcnt(s), or the department is ordered to do so by the court. The one-year provision
is put in place because there is a high rate of adoptions being disturbed. Subsection (c)
clarifies this applies to legal guardians of children who have been in state custody, unless
the guardianship was established for an incapacitated person. (Representative Coghill)



Section 8. This section requires practitioners of the healing arts involved in the
delivery or care of a child who determines the child is adversely affected by a controlled
substance or alcohol to notify OCS. It clarifies that a “controlled substance” does not
include prescription medication, but rather “a drug, substance, or immediate precursor
included in the schedules set in AS 11.71.140- 11.71.190”.

Section 9. This provision consolidates HB 346 sponsored by Representative Mark
Neuman into HB 408. The provision requires social worker training to include
constitutional and statutory rights of children and families, requires cooperation by OCS
with law enforcement to ensure the possibility of criminal charges is not compromised in
the investigation, and that the alleged perpetrator be advised of what the specific
complaint or allegation is without disclosing the identity of the accuser.

Section 10. Indirect Court Rule change dealing with changing “preponderance of
evidence” in Sections 1, 2, & 3 to “clear and convincing evidence”. (Department of Law)

Section 11.  Applicability language to clarify that pending cases and non-pending eases
still within the statute of limitation will have "clear and convincing evidence” standard

applied to them. (Department of Law)

Section 12. Because Sections 1, 2, & 3 will result in an Indirect Court Rule
Amendment, those section cf the bill will only take place if the vote on Section 9 receives
a two-thirds vote oi each house of the legislature. (Department of Law)

Section 13. Immediate effective date clause.
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March 10, 2006

Fred Van Wallinga, Chair
Citizen Review Panel

PO Box 751

Willow, Alaska 99688

Dear Chair Van Wallinga and Panel members:

Thank you for the Citizen Review Panel’s Report dated Februa'y 17, 2006. lappreciate the time
each panel member has devoted to identifying those areas of potential improvement in the child
protection system of Alaska’s Matsu Valley. 1have carefully reviewed all of the information in
your report, discussed the report with appropriate OCS management and initiated some
discussions with partners myself. My response to each of the CRP’s nine suggestions for

improvement is as follows:

Recommendation 1
There were no specific guidelines or criteria set out in policy and procedures for the Differential

Response Program, formally known as Dual Track. Prior to July 1,2005, a request was made of
the Program Coordinator, Bridget Crawford to lead the Office of Children's Services to develop
specific criteria. Technical assistance from the National Resource Center for Child Protective
Services, research of other states criteria and feedback from information shared at a federal
conference guided the discussion and ultimate decision making. New policy and procedures
were developed and released July 1, 2005. 'Die Deputy Commissioner trained Differential
Response grantees on the new policy and procedures in July 2005.

In late 2005, it was learned that the new criteria was believed to be too restrictive and disallowed
referral of Priority 3 reports to the Differential Response Program. The Deputy Commissioner
requested that the Program Coordinator convene a group of OCS staff familiar with the process
to review and revise policy and procedures to allow a wider criterion for referral to the program.
Standardization and consistency between sites was a stated goal. The group met in January 2006,
agreed on the new criteria and the Program Coordinator drafted new language that was then
forwarded to the Program Administrator for review. The revisions will be finalized by the end of
March 2006 and shared with the Differential Response grantees immediately upon approval.

Recommendation 2
Il is agreed that to have the assigned worker attend the Multi Disciplinary Team (MDT) meeting

when their case is being reviewed is best practice; however, due to the nature of
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their work, it is not a guarantee that the OCS can make. Like as is the case of law enforcement
personnel, emergencies are the nature of our work and although it is the expectation that the
assigned worker attend the MDT whenever possible, there will be times when that is not
possible. In those instances, the assigned worker will brief the worker who will be in attendance
and they will participate in the discussion to the full extent they are able.

It is also agreed that while having the Children’s Services Manager and Staff Manager present at
the separate Supervisor's MDT meeting is beneficial to further operations in the Wasilla office,
now that another supervisor has been added and another supervisor is no longer out of the office
as much due to health reasons, there will be increased supervisor representation at this specific

meeting.

It should be noted that while it was not always the specific assigned worker who attended the
MDT, it was only arare case that the. awas no representation by OCS at cither the case review

MDT or supervisory MDT meeting.

Recommendation 3
The Deputy Commissioner has a committed and consistent working relationship with Assistant

Attorney General Dianne Olsen and in what have been ongoing discussions about OCS policies
and procedures specifically related lo confidentiality, especially after the passing of HB 53 last
legislative session, the issue of sharing protective services reports was an easy issue to raise and
resolve as directed in the recommendation in this CRP report. Ms. Olsen is well aware of the
need to collaborate with other agencies officials to further best practice and for improved
outcomes for children and families who come to the attention of the OCS. Because the policy
and procedures that guide OCS' work with Multi Disciplinary Teams has not been updated and
revised since 1999 and based on the feedback given by Ms. Olsen, there will be a policy change
that directs all OCS staff statewide to provide a copy of the protective services report for the case
being reviewed at MDT. The specifics of the policy and procedure changes will be worked out
by getting suggestions from field staffand MDT members, however, it is anticipated that the
name of the reporter will be redacted before providing the report to MDT participants.
Assignment of the OCS to lead the work to revise policy and procedures will be coming
forthright with a goal for completion by June 30, 2006.

Recommendation 4
In the same ongoing discussions with Ms. Olsen, it is agreed that training on the laws and

policies and procedures that guide practice related to confidentiality is not only an OCS Wasilla
office need, but is also a statewide need. The OCS just revised its 6.1.2 Confidentiality policy in
December 2005 to reflect legislative changes in HB 53. The Department of Law has committed
to work with OCS Administrators to create an instructional tool that will be used to train OCS
staffand AAGs alike on the laws and policy and procedures that guide their practice. It is
believed that embarking on ajoint plan to train both at one time will help to further
standardization and consistency around the slate.
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Recommendation 5
It is agreed that relationship mending and rebuilding needs to occur. The Deputy Commissioner

met with Sgt. Dallas Massie, Alaska State Troopers on Thursday, March 9, 2006. Information
was shared that was both historical and recent in nature. There are certainly issues from the past
that continue to plague the current working relationships, although Sgt. Massie reported that as
recent as this week, appropriate communication with his office as per the MDT protocol was
occurring. He is encouraged and believes that this kind of work will continue. There do appear
lo be differences related to the interpretation of the new laws from 2005 that will need to be
worked out in the supervisory/protocol MDT meetings, whereas all participants can be apart of
the resolution to those issues. Ms. Dianne Olsen, AAG is planning to be at the next MDT
meeting later this month and the hope is that she will be able to assist in sorting out some of the
legal issues encountered by the team. The Matsu OCS office is committed to rebuilding their
relationship with law enforcement entities in their area and other than the usual ways to
collaborate with them on a case by case basis, they will be inviting law enforcement personnel to
potluck at the local office in an effort to introduce new staff and reconnect with them on a
personal level. Additionally, there is a training soon to be held in the Matsu for MDT members

that should serve to further those relationships.

Recommendation 6
In response to this recommendation it was learned that the Wasilla office has room for growth in

the area of getting back to reporters who request to be notified as per AS.47.17.025. As
requested, James Steele, Children’s Services Manager, sent an e-mail on Marcl. 6,2006,
directing all Wasilla staffto comply with the letter of the law, spelling out the specific practice

related to response to reporters upon request, effective immediately.

Recommendation 7
In an OCS Quality Assuiance Review completed in September 2005, 12 cases were selected at

random for review. In all 12 cases it was determined that good case management was being
followed with regard to the physical health of the children and in 100% ol those cases the
minimal standards were being met. The issue of who examines the child for the required
EPSDT, required within 30 days of the initial placement is a complicated one. Some children
may already have an established medical home that OCS would not want to interrupt and for
those children, who do not, the placement may be within a foster home with a long standing
history of fostering and foster children may see that foster parent’s regular pediatrician. |If neither
of those situations apply, it might be quite appropriate for The Children’s Place to see children
for their EPSDT screening, blit the critical determinate is the assigned worker making the
decision about who children will see taking into account all available information. Further,
when Alaska Native children come into care, Southcentral Foundation may be the provider of

choice.
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It is agreed that Foster parents should not be making those decisions outside of consultation with
the assigned worker and that urgent care would not be the preference for these early screening
assessments. Moreover, the decision about whether the local OCS office can or should use The
Children’s Place for early screening exams as opposed to only forensic exams is a discussion best
had in the supervisory or protocol MDT meeting and the decision made as ateam. Statewide
policy and procedure acts as the minimal standard that must be met by all OCS staff, however,
protocols developed by local MDT members are based on the uniqueness and make up of local

committees.

Recommendations 8 & 9
Proper and prompt notice of critical information regarding foster children to schools is an area

needing the most attention. All points within these two recommendations are in the best interests
of children and critical to the child’s success and the safety of other children within the school
system. There was a system in place within the Wasilla office that included e ctaff member
tracking these issues and providing proper notice to schools, however, due to the growing
population in the Matsu and subsequent numbers of caseloads increasing that worker’s duties
were reassigned. Management is aware of the concern, admits to needing to give the issue more
attention and reiterating the importance of these contacts being made with school officials and
will elevate these issues with the supervisors and front line staff.

Again, | would like to acknowledge the effort that each CRP member has devoted to improving
Alaska's child protection system. Although systemic change is difficult work that docs not
happen overnight, the OCS is committed to improving our sendee to children and families. 1will
appreciate your patience as the OCS moves fonvard in this process with our community partners

and stakeholders.

Sincerely, (J

Tammy Sandoval
Deputy Commissioner
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February 17. 2006

Tammy Sandoval

Deputy Commissioner
Office of Children’s Services
P.O.Box 110630

Juneau, AK 99811

Dear Deputy Commissioner Sandoval:

As you know, anumber of senous concerns regarding die operations ofthe Mat-Su OCS
have been broughtto the attention ofthe Citizen Review Panel (CRP) over the past one
and a half years. You are aware that the CRP is charged with investigating such
concerns. In that capacity, group members conducted a site visit and spoke with many
staffofcollaborating agencies as well as staff atthe Mat-Su OCS to follow-up on these
concerns. What follows is areport of our activities, our findings, and recommendations
for addressing deficiencies and strengthening the existing positive attributes ofdie system
in die Mat-Su.

Purpose of Visit:

Investigate alleged issues violating ornot complying with policy and procedures in the
Mat-Su OCS. If allegations are deemed to be true, highlight the patterns of problems wc
found and make recommendations to improve child welfare in the Mat-Su Valley by
encouraging collaboration and the most effective use o f existing resources.

Methodology

CRP members compiled a list of ten standardized questions to ask ever} agency
interviewed (see attached). All primary child welfare agencies in the Mat-Su were
interviewed with the exception oftwo who did not respond to CRP requests to meet
(Alaska Family Resources and the Attorney General's Office), Teams oftwo or three
CRP members (Dana Hallett. Susan lleuer, Carol Olson, and Fred Van W allinga) visited
all remaining agencies and interviewed anumber of staffacross avariety ofpositions and
levels ofresponsibility within the agencies. These visits took place on January 31 and

February 1. 2006. The agencies visited are listed below.

Alaska State Troopers, Palmer Post
Department ofJuvenile Justice
Kids are People

Mat-Su Borough School District: 11 schools spanning K-12


mailto:sylvan@iialaska.com
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Mat-Su Services for Children and Adults
Southcentral Regional O ffice/Mat-Su OCS
The Children’s Place
Valley CASA

W asilla Police Department

Findings

These findings may or may not represent the hue situation Oll the ground. However, they

do representthe observations and perceptions ofthe staffinterviewed.

Positives from agencies

The agencies wantto collaborate with OCS. They understand that OCS is the
hub o fthe system and they are the spokes o fthe wheel. Forthe child welfare
system to work most effectively to protect vulnerable children, everyone

needs to work together.

Several agencies noted that, in spite ofthe tremendous responsibility and
thanklessness ofthe job. Mat-Su social workers have very low worker
turnover and continue to come back to work day after day to “the hardestjob
in the world.” Many people expressed their admiration for the OCS staff and

said they could not do thejob ihemselves.

It was reported that afew years ago, two social workers did a training on child
abuse at Colony High School and did a fantastic job. Also an annual meeting
between school nurses and social workers was appreciated by the school staff
which improved communication and built relationships between the two

agencies.

Even' agency wanted to share some of OCS’sburden for caring for Mat-Su’s
abused and neglected children because they know that the social workers are
overwhelmed. They want to share their expertise to streamline services, to
maximize 'he benefit to these children and their families, and make thejob
easier and more satisfying for the OCS staff.

Every person interviewed said that they wanted to move Oll from the present
conflicted interagency relationship and start fresh in the bestinterest ofthe
children. No one wanted to rehash old business; theyjust want to getto work

and do what they do best as a team.

Negatives from agencies

It appears that OCS policies and procedures are not being followed on a
consistent basis. The policies and procedures existfor good reason to protect
children by removing some discretion from workers. W hile sometimes
frustrating, the policies and procedures need to be followed every time in
every case to ensure child safety and demonstrate objectivity and lack of bias

to the public. Additionally, consistent application ofthe policies and
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procedures enables OCS’s partner agencies to experience consistent, high

quality, professional behavior from OCS staff.

¢« Communication between the agencies and OCS is poor. One reflection ofthe
poor communication is that OCS does not perceive that communication is
poor. Given how closely the agencies and OCS mustwork together, and the
stakes for vulnerable children if they do not, it is imperative that

communication between these parties be open and timely.

In many instances, there are ill feelings between the agencies and OCS. Tin's
has fueled an “us vs. them” mentality on both sides. Trustis lacking between
the agencies and OCS; neither has faith the other’s actions are motivated by a
desire to keep children safe. Obviously, this is a major obstacle to improved

collaboration and communication, and children are falling through the cracks

or not being served because of bureaucratic stonewalling.

» There has been a plethora ofreports of OCS burying reports of alleged sexual

abuse of children by both agencies and individuals.

Strengths ofMat-Su OCS

¢« OCS recognizes the need to improve the quality oftheir partnership with
collaborative agencies, especially their relationship with the Child Advocacy

Center (CAC).
OCS advocates aterm approach.

¢« OCS initiated a Multidisciplinary Team (M D T) protocol group and perceives

that the m ajority of cases are now going well.

OCS acknowledged being in a“hunkering down” mode.

Weaknesses from Mat-Su OCS

Mat-Su OCS’s perception of currentrelationship with collaborative agencies

is much rosier than interviews with those agencies revealed.

¢ Mat-Su OCS has an inclination to blame pressure ofmedia, litigious
inclinations ofthe Valley and a court system that favors parents, among others
for their increased tendency to close ranks without admitting that some ofthe

blame may be within OCS. in spite ofthe aforementioned situations.

Recommendations

The following recommendations are designed to begin to address some ofthe problems
highlighted above. Given the severity ofthe problems and the gravity of a failure to act,
we request that atimeline for addressing these recommendations by provided to the CRP

Coordinator. Sylvan Robb, by March 3rd.

1. Action be taken to ensure that the Differential Response Program is being
used at its maximum capacity. Efforts should also be vigorously pursued by
the Deputy Commissioner to loosen the program criteria to allow more P3’s to

be referred, and documentation oftnose efforts should be sentto the CRP.

7 d.cu rctpoKic 3 ftfta  Aran-Tee?
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2.

OCS staffalways be in attendance at M DT meetings. At the non-supervisory
M DT meetings, mandatory attendance should be required of assigned social
workers for each case who should come with documents (including protective
services reports) to share. (For example, eight cases staffed would yield
potentially eight social workers during the duration ofthe meetings.)
Sometimes the list of MDT cases to be discussed does notinclude an OCS
caseworker. An OCS staffmember will be in attendance for potential child
protection issues thatmay come up at an M DT case review. Discussion
should be two-way dialog so each representative comes away fully updated
and able to proceed to work on his/her portion o fthe child protection case. A
supervisory representative ofMat-Su OCS w ill attend all supervisors’" M D T

meetings.

It is recommended that Deputy Commissioner Sandoval write a letter to
Dianne Olson, Assistant Attorney General for 'he Human Resources
Department ofthe Department of Law, and request an explanation in writing
as to why disclosure policies regarding sharing o f protective services reports
with collateral cliild-protection agencies varies from areato area. If
necessary, she should pursue this answer through the Attorney General to
have the confidentiality issue resolved and standardized tliroughout the state.
In herrequest lo Ms. Olson, we recommend she emphasize that open
communication is essential to effective child protection and encourage Ms.
Olson lo make that determination legally. We recommend that the Deputy
Commissioner ensure that all OCS staffare aware of and operating in

accordance with the interpretation.

A comprehensive training on confidentiality should be held in the Mat-Su
OCS office. This training would be mandatory for all supervisors and social
workers. Staffshould be trained on state statute 47.10.93 Disclosure of
Aeencv Records and OCS Policy 6.1.2 Confidentiality. It has become
apparent that interagency confidentiality issues have been addressed at top
administrative levels that would significantly reduce the barriers between
collateral agencies and the Mat-Su OCS, but these have not been
communicated to Mat-Su OCS. Once training has been given, the policy and
procedure regarding confidentiality should be immediately implemented.

Every effort needs to be made to put the relationship between OCS and the
Troopers back into balance. AS Statute 47 needs to be followed and turf wars
le ft behind. It is unacceptable that the Troopers' perception is that Mat-Su
OCS tries to make cases go away. Since OCS is perceived as "doing what
they want'to do." fences must be mended and this most important
collaboration needs to be restored to its previously cooperative relationship.
These two groups should be brought together with as many representatives as
possible from each side to air differences ;md then proceed on an improved
collaborative track. Deputy Commissioner Sandoval should preside at such a
meeting along with Director ofthe Division of Alaska State Troopers so as to
hear issues first hand. The same level ofeffort should apply to dealings with

local law enforcement agencies as well.
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6. To an agency, all requested that there be some sort offeedback regarding
protective sendees reports. Every agency visited did notrequest details, just a
call indicating reports have been followed through on or dropped. This would
seem a simple courtesy (and is required by policies and procedures and
statute) and not aviolation of confidentiality and a relatively easy

recommendation to take under advisement.

7. All incoming children be screened by either The Children’s Place or a private
physician. According to the CAPTA regulations, all children taken into OCS
custody must have amedical evaluation and developmental screening (for
those under 3) within 30 days. The Children's Place has two child abuse
experts on staffand are available to perform these evaluations in conjunction
with Mat-Su Services for Children and Adults. The policy should be that all
children who do nothave apersonal primary physician be seen by The
Children’s Place for these evaluations to maximize the potential for
identifying and documenting physical signs ofchild abuse and neglect. Use
ofother community' resources like the urgent care centers is not an appropriate
alternative for this population of children because they lack the. appropriate
training. Only if the child can be seen by his/her own physician should The
Children’s Place not be utilized for these exams. It also should be a standard
referral by the social workers - notleft to the discretion o fthe foster parents.

8. OCS should provide schools with information on the non-academic needs of
children in their care. When OCS places a child in anew school situation,
there should be an immediate (same day) consultation with the school nurse,
counselor or principal to discuss the child’s non-academic needs. This is
critical for the school to provide the best services for the child while in school
and to protect other children around the OCS client. This consultation would
include generalized reasons why the child is in custody, information about the
history ofthe child (at home/foster care, in the system for an extended period
oftime, residential treatment history, etc.) and current health/emotional
concerns thatthe clvld has. This consultation would occur every time the
child moves to anew school.

9. OCS will notify achild’s school within 48 hours if the child has changed
placement. This is a safety issue when schools do not have current
information about how to locate caretakers. They often are unaware that
children have been taken into custody at all and are unable to support the child
through the traumatic adjustment into foster care or conversely, return home.

In light o fthese recommendations, there will be afollow up review in Mat-Su by the
CRP within areasonable period o ftime.

W e hope this report will be read in the spiritin which it was intended— to improve OCS’s
services and, through achieving that goal, improve the safety of abused and neglected
children. Due to the systemic lack of collaboration with affiliated agencies, it has
become clear that the best interests of children are not being served in many cases. As
was stated by the head of SCRO, the response ofthat office to public criticism and media
highlights lias been largely to ‘hunker down.” This strategy has not worked. It is clear to
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the CRP thatthe Mat-Su OCS would be better served if they were to adopt a strategy of
openness and accountability to the collateral agencies v/ith whom they share the
responsibility to serve children. Our motivation is not to vilify Mat-Su OCS nor demean
the efforts ofthe many caring, dedicated staff. We view OCS as our partner, not our

adversary', and look forward to the. day when our agenda is empty.
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Questions for Interviewing Collateral Agencies:

10.

Do you get direct reports of child abuse and neglect? If so do you contact
OCS-What is their response time a)same day b)24hrs c)48hrs or more.

Is the feedback you getfrom the OCS office done in atimely manner?

Do you feel that you are working as a team to solve child abuse problems
when working with the OCS office?

How is the communication between you and OCS workers and
supervisors?

How would you characterize your relationship with OCS? Please explain
why you feel the way you do.

Did you offer a suggestion and not have it taken seriously by the OCS
worker and you felt frustrated? Who and when?

Do you have any examples where OCS "dropped the "ball" so to speak,
where a child was left in a situation that you felt was not safe?

What are some examples of what you think is working between you and
0CSs?

W hat suggestions do you have for working more effectively in partnership
with OCS?

in general, are you saiisfied with the process that is laid out for you? How
could the process be improved? What part of the process would you not
want to see changed?
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To: Senator Lyda Green and Senator Gary Wilken. Co Chairs
Members of the Senate Finance Committee:
Senator Con Bunde
Senator Fred Dyson
Senator Bert Stedman
Senator Lyman Hoffman
Senator Donny Olson

From: Beverly Smith. Christian Science Committee on Publication for Alaska

Date: April 22,2006

RE: House Bill 40S
An Ac/ whiling to the definition of child ohn.se and neglect

Thank you for giving me the opportunity to testify regarding HB 408.

In my capacity as Christian Science Committee on Publication for Alaska, one of my
roles is to watch for any legislative proposals lo ensure that Alaskans have the choice lo
pursue spiritual means for the prevention and cure of disease, including Christian Science
treatment and care: and that Christian Science practitioners have the freedom to practice
spiritual healing for the betterment of humanity.

We are requesting an amendment to | Hi 408. In section 8 of the bill, in section
47.17.024, ADD a new subsection (c) to read:

“See. 47.17.024. Duties of practitioners of the healing arts. (a)... (b)... () Nothing in
this chapter shall compel a religious healing practitioner to disclose information learned
through sacred communications with a person seeking his o r§1622822 help and
enjoined t<he kept conlidcntial under the discipline of his or her church or religious

organization.”

13-13 Pm g/vk



The top priority of all citizens should be the safety of its children, and we are grateful to
the Department of Health and Social Services and the Office of the Governor for
addressing the issues of child abuse. Safety of children and healing the causes and effects
of child abuse are also top priorities of Christian Science practitioners. They love
mankind, they love children, and they are in the healing profession because they love,

and have proved that prayer heals all sorts of maladies including drug and alcohol abuse
and child abuse, both in the perpetrator and in the affected child.

The purpose of our amendment is to ensure that religious healing practitioners, including
Christian Science practitioners, could continue their healing work in the community
without compromising their duty to hold communications sacred between themselves and
their patients. We believe that they should not have to report information learned through
sacred communications enjoined to be kept confidential under the discipline of the
church. Information learned outside of the sacred communications would have to be

reported immediately.

Christian Science practitioners offer healing prayers and spiritual comfort through sacred
communications with those seeking their help. The Church Manual o f The First Church
o f Christ. Scientist—the constitutional unchanging governing document of the church—

states in its article 8, section 22:

"Practitioners and Patients. Sect. 22. Members of this Church shall hold in
sacred confidence all private communications made lo them by their patients;
also such information as may come to them by reason of their relation of
practitioner lo patient. Afailure to do this shall subject the offender to Church

discipline. "

Sacred communications between religious healing practitioners, including Christian
Science practitioners, and individuals provide for many families and others an effective
spiritual resource for addressing a variety of issues, including child abuse. These
communications provide a unique avenue toward protecting children by providing an
atmosphere in which healing of abuse, as well as redemption, can occur.

Healing of child abuse is the ultimate goal. When an individual seeks the help of a
Christian Sci nee practitioner for healing that person needs to be able to trust in the
confidentiality of communication between practitioner and patient. In this environment
of sacred trust healing occurs. We are seeking this amendment so that Christian Science
practitioners can continue their effective healing work to bless mankind.

The Christian Science Committee on Publication for Alaska respectfully requests that the
bill be amended as presented above.



ALASKAPRIMARY CARE ASSOCIATION, INC.

"... Uncompromising in the pursuit ofaccess to primnnj care for all Alaskans. "+

Rc: Testimony for (S) Finance on MB 408 Definition of Child Abuse and Neglect

April 22, 2006
Dear Senator Green, Senator Wilken, Senator Bunde and Members of Senate Finance,

Alaska Primary Care Association (APCA) represents 115 non-profit Community Health Centers
and safety net providers throughout Alaska. We arc monitoring 1IB 408, Definition of Child
Abuse and Neglect, and are submitting this letter to request a change in (he language bolded
below found on page 6, line 9, of SCS CSHB 408(JUD):

7 * Sec. 8. AS 47.17 is amended by adding a new section to read:

8 Sec. 47.17.024. Duties of practitioners of the healing arts, (a) A practitioner

9 ofthe healing arts involved in the delivery or care of a child who the practitioner
10 determines has been adversely affected by, or is withdrawing from exposure to, a
11 controlled substance or alcohol shall immediately notify the nearest office of the
12 department of the child's condition.

We understand that legislation is needed in order for the Stale of Alaska to be in compliance with
federal law as a condition of continued federal funding for child abuse and neglect treatment and
prevention, but we want you to be aware of the impact this aforementioned language could have
on health care for infants and young children from aprovider’s perspecti c.

Our providers conducted over 300,000 encounters with 68,000 patients, including 5,714 children
under age 5 and 1,365 babies under age 1 Daily, each provider must balance the delicate art and
science of doing what is best for each patient. Judgment calls and decisions arc based on
maximizing the health of each patient. Of course, our providers, in their exercise of good
judgment, already report instances when they believe il is in the best interest of the infant and
young child and will continue to do so with or without the passage of this legislation.

Our providers arc concerned that the mandatory reporting requirements included in this hill for
practitioners involved in the “care o f (not delivery of) achild will reduce primary care access
for infants and young children and subject these babies, toddlers, and small children to another
type of abuse: abuse due to hick of medical care.

With the inclusion of the “of care” language, infants and young children may not receive the
primary care so necessary during these crucial early developmental stages, if family members
refuse to bring them to the clinics for fear of being reported.

Health care is optional. Mandatory reporting in schools, because education is mandatory, differs

Phone 907-929-2722 lux 007-929-2734 vm w.alaxkapca op: alaskapcatn’alaxkapca.oit:
903 West Notlhcm Lights Blvd. Suilp200  Anchorage AK 99503 2400



from mandatory reporting in Community Health Centers and other clinics, where health care is
optional. As you review this bill, we ask that you consider the impact this language will have on
health care access for infants and young children and takes steps to remove the words “of care”

from the section quoted above.

Respectfully,

Shelley S, Hughes
Policy Analyst
Alaska Primary Care Association
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state of Alaska

of fice of the govermnor
JUNEAU

January 27, 2006

The Honorable John Harris
SPeaker of the House
Alaska State Legislature
State Capitol, Room 20S
Juneau, AK 99501-1152

Dear Speaker Harris:

Under the authority of art. Ill, sec. IS, of the Alaska Constitution, | am
transmitting a bill relating to the definition of "child abuse and neglect" for

child protection purposes.

This bill would clarify that the definition "child" includes an infant who
has been identified by a healtn care provider involved in the dehver)' or care of
that infant as being affected by abuse of a controlled substance or from
withdrawal from prenatal exPosure to a controlled substance. The purpose of
the il is to ensure that health care professionals report such infants to the
Department of Health and Social Sendees under the state's mandatory .
reporting laws for child abuse and neglect. This provision is necessary to be in
compliance with federal law as a condition of continued federal funding for
chila abuse and neglect prevention and treatment,

lurge your prompt and favorable action on this measure.

Sincerely yours

Governor

Enclosure
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Judiciary Committee considered CS FOR HOUSE BILL NO. 408(FIN) am

HB 408 DEFINITION OF CHILD ABUSE AND NEGLECT

"An Act relating to the standard of proof required to terminate parental rights in child- in-need-of-aid
proceedings: relating to a healing arts practitioner's duty to report a child adversely affected by or withdrawing
from exposure to a controlled substance or alcohol; relating to disclosure of confidential or privileged
information about certain children by the Departments of Health and Social Services and Administration:
relating to permanent fund dividends paid to foster children and adopted children; amending Rule 18, Alaska
Child in Need of Aid Rules of Procedure; and providing for an effective date."
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Chairman
Military & Veterans' Affairs Committee

Member
Labor ami Commerce Committee
Stale Affairs Committee
Economic Development. Trade & Tourism
Committee
Education Committee
Joint Armed Services Committee

finance Subcommittees
Labor & Workforce Development
Community & Economic Development
Military & Veterans' Affairs

Exempt Qualified Real Estate Licensees from

Alaska State Legislature

A Communication From

REPRESENTATIVE BOB LYNN
District 31 Anchorage

E-Mail: Rcpresentative Hob_Lynn@lcgis.stalc.ak.us
‘Boh Lynn’s Alaska Blog” AlaskaDistrict31.blogspot.com

Sponsor Statement
11B 409

Worker’s Compensation Coverage

Session:
Alaska Stale Capitol
Juneau. AK 09801-1182

Phone: (907) 405-4931
Fax: (907) 405-4316
Toll I-rce: (800) 870-4301

Interim:
710 W. d”"1Avc,, i<Gb0
Anchorage, AK 99501-2133

Phone: (907) 269-0205
Fax:(907)269-0207

Most real estate licensees in Alaska are independent contractors. They are licensed under a
broker because that is state law, but they operate their individual business as "independent

contractors.”

In the real world, this means that these licensees do not receive a wage, salary or benefits. They
control and decide what days and hours they will work in order to achieve the goals they set for
themselves. Business expenses paid by the licensee include: licensing fees, continuing
education, advertising, long-distance phone calls, and business insurance on their vehicles. They
often pay for their own computer, printer, and otlwr office equipment, and create and pay for
their own individual websites. Independent ContiWurs pay quarterly estimated income tax and
pay, not only for their own social security taxes, but that portion of the social security tax that an

employer would normally pay.

In short, real estate licensees o’ crate an independent business within a business. For these
reasons, il is an unnecessary financial hardship and inappropriate for the business owner to pay
workers compensation lor these independent contractors.

In fact, the Federal Government IRS recognizes qualified real estate licensees as independent
contractors and the state should likewise.

Your support of this bill is respectfully requested.
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FISCAL NOTE

STATE OF ALASKA
2006 LEGISLATIVE SESSION

Re vision Date/Time (Note if correction):

Til e No Workers' Comp for Real Eslale Licensee
Sponsor Lynn. Rokeberg
Requester Labor & Commerce

Expenditures/Revenues

Fiscal Note Number: 1

Bill Version: CSHB 409(L£EC)

(H) Publish Date: 3/1/06

Dept. Affected: Commerce

RDU Com. Bus & Prof Licensing (117)

_Component Corp. Bus & Prof Licensing

_ Component No. 2360

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2007
Personal Services
Travel
Contractual
Supplies
Equipment
Lar.d & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) 00

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
1156 Receipt Supported Services
TOTAL 00

Estimate of any current year (FY2006) cost:

FY 2008 FY 2009  FY 2010 FY 2011  FY 2012
00 0.0 0.0 00 00
00 0.0 0.0 | 00 00

(Thousands of Dollars)

00 00 00 00 0.0

Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: {Attach a separate pnqci if necessary)

This legislation excludes real estate licensees from workers' compensation coverage. It does not impact the

operations of the division.

Prepared by: Katherine Mason, Administrative Manager

Division Corporations and Licensing

Phone (907)466-2572

Dalo/Timo 2/24/0C 5:17 PM

Date 2/24/2006

Approved by: William C Noll. Commissioner

Agency Commerce. Community, and Economic Development

s/reuos ovbi
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FISCAL NOTE

STATE OE ALASKA Fiscal Note Number:
2006 LEG |S|.AT|VE SESS|ON Bill Version: CSHB409(L&C>
(H) Publish Date: 3/1/06

Revision Date/Time (Note if correction):

Licensee
Sponsor: Representative Lynn
Requester: House L&C Component Number: 344

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 00

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) |
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL 0.0 0.0 0.0 00 00

Estimate of any current year (FY200G) cost: None
Mark this box (X) if funding for this bill is included in ttie Governor’s FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page if necessary)

There is no anticipated fiscal impact to the department as a result of this legislation.

Prepared by:  Paul F. Lisankic, Director Ptione: 4G5-6059

Division: Workers' Compensation
Approved by: Greg O'Clnray, Commissioner Dale; 2/23/200G
Agency: Department of Labor and Worklorce Development

(tlrm il U.LVIWi OVl

Department: Labor and Workforce Development

Title: No Workers' Compensation For Real Estate JRDU: Workers' Compensation
Component: Workers' Compensation

FY 2012

00

0.0

Date/Time: 2/23/0G 12:01 PM

Page 1of 1



3 & u 'RANKH. MURKOWSKI, GOVERNOR
Department Of Labor and Workforce Development P. 0. Box 21149
Juneau, AK 99802-1149

Phone: (907)465-2700
Fax: (907)465-2784

OFFICE OF THE COMMISSIONER

February 7, 2006

The Honorable Thomas Anderson, Chair
House Labor and Commerce Committee
State Capitol, Room

Juneau, Alaska 99801-1182

Dear Chairman Anderson:

My staff and | have reviewed the provisions of MB 409 currently before
your committee. Asyou know HB 409 would amend AS 23.30.230 to
specifically exempt certain real estate professionals from workers’
compensation coverage. The exemption is limited to Brofessmnals licensed
(under the provisions of AS 08.88.161) as real estate brokers, associate real
estate brokers, or real estate salespersons. In order for the exemption to
apply those licensed professionals will have to be working under a written
employment contract that provides they will not be treated as “employees”
for either workers’ compensation or federal income taxation purposes. As
well, their pa}jy will have to be directly related to sales or output rather than

hours worked.

Asworkers’ compensation benefits arc a vital part of our social safety
net. | usually speak against new exemptions from the Workers’
Compensation Act. However, it is only fair to acknowledge that much of the
real estate sales industry has consistently chosen to organize in ways that
already allow licensed professionals to work without workers’ compensation
coverage. Those organizations include sole proprietorships, partnerships,
limited liahility companies, corporations whose officers waive workers'
compensation covera?e, and properly established “independent contractor”
relationships. Unfortunately, a definitive determination whether an
mdeBendent contractor relationship has been\ﬁroperly established can only
be obtained on a case-hy-case basis from the Workers’Compensation Board
after an injury. That leads to uncertainty, frequent disagreements about the
employer's insurance coverage and premiums, and considerable frustration

throughout the il estate sales industry.

~ There is no easY way to remove that general uncertainty because il
arises from the need to apply a fact-specific, twelve-point "relative nature of

priflfcd OM iDCyCMKI



Representative Tom Anderson Page 2 February 7, 2006

the work" test developed by the Alaska Supreme Court to define the
"Independent contractor” relationship. In light of that fact. | support the
focused exemption for licensed real estate professionals contained in MB 409
in order to relieve the current unacceptably uncertain situation.

Thank you for the opportunity to address this legislation,

Sincerely

Greg Q'Claray
Commissioner
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Nancy Manly

From: Mark Korting [markkortmg@ remax.net]
Sent: Monday, February 06, 2006 5:51 PM
To: Rep. Bob Lynn

Subject: Thank you Bob...

Follow Up Flag: Follow up

Flag Status: Yellow

Representative Lynn, (Bob)

I am sending you a copy of an email | will be sending to all the Representatives on the Labor & Commerce

Committee | have only sent this to you and Rep. Tom Anderson so far. Any comments?

Dear Representative

A bill sponsored by Rep. Bob Lynn willbe headed toward yourLabor & Commerce Committee soon. The Billis
HB 409. Isupport this billand would encourage you to do the same. I've been fighting this issue foryears and

there was a time, not all thatlong ago, when realestate licensees were exempted from Workers Compensation

Insurance as we were considered "independent contractors" by insurers as wellas the Board. We would like the
option to be able to have, ornot have, coverage forourindependent contractors. They could also purchase

coverage forthemselves ifthey chose to do so.
We, real estate licensees, have been, and stillare, considered by the Internal Revenue Service to be

acting as independent contractors. Ourlicensees here at RE'MAX Properties, Inc. execute a very complete and
thorough 11 page Independent Contractor Agreementand pay forall their services. lhave owned and operated
this business since 1980 1lalso have the franchise for RE/M AX offices throughout the State.

Iwould be glad to answerany questions you may have and may be able to testify in person a little later in

the session

Also, I vjould like to take a moment to "Thank you forserving7 lappreciate allyou sacrifice to try to make Alaska

a hetterplace to live.

Thank you Tom, foryour attention to this matter. Idon'task formuch and try to ask for things that seem
reasonable. There are a lotofcomplicated issues here in the Workers Comp Statutes

markkortingS'remax.net 907.276.2761
brokor-ownor, RE/MAX properties, inc.
regional owner, RE/MAX ol alaska, inc.
HOW 38lh Avo Anchorage. AK 99503

2006


mailto:markkortmg@remax.net

THE
FOLLOWING
DOCUMENT(S)
ARE
POOR
ORIGINAL

COPIES



Employee or Contractor? "The Dellnition Is Changing*- Again!"

Home.- > Authors Row > Grcla P Micks, CPA » Employee or Contractor7

http www uncleled com AuthorskKi "W C<ad.il lids empleveecon html

Pago 1 of4

Authors Row

Hon» I TaxForms* TocH#p  f IRSProbtom* &Sofatkxn  f. Rw—rch IR9 Ontin* Rytou(c*«

Find an IRS Tax Form
and/or Instructions

I E

Employee or Contractor?
n S . . n Search Only 2005
The Definition Is Changing-- Again! Tax Year Into
Dby Greta P Hicks, CPA !
Search Enlire Site
"For nearly 20 years the IRS has been prohibited by law from | E3
issuing any gmdqnce rega-ding employmept tax status,' . Advanced Search
Commissioner Richards sad In 1986 and in 1595 when this
author attended the White House Conference on Small £> rmilt-r>. a,r
Business, the employee versus contractor issue was discussed
at length by irate businesses owners It appears that the IRS has
at last heard our complaint In a March 18 announcement IRS
Commissioner Richardson stated 'People have complained
about the uncertainty that results from worker classificabon
under the (20) common law standard(s), yet we (the IRS) are
prohibited from issuing guidance that is more up to date |
tei eve that these initiatives we ire announcing today wv.ll help
ease some pressures that both me business community and the
IRS face"
The IRS announced on March 'j 1955 that they are suspending employee-independent
contractors aud'ts for the next few months and they have developed new aud t training
manuals ard employment :a> a..d.t gudeimc-s Atso included in this announcement is a "let s
make a deal" settlement offer
Whether a worker is aefmed as an employee or independent contractor i$ a matter of a
complex set of 20 common law factors plus interpretations by numerous court cases Baer n
the ate 70 s the courts and IRS audit teams were overwhelmed with mountains of audits
related to trie definition of an emp oyee A cry went from businesses to Capital Hill and
Congress passed Section 530 of the Revenue Act of 1576 Companies received a bnef
reprieve from employment ta * aud ts until the late 80 s and early 90 s when the IRS began re-
attacking the employee vc-rsus contractor issue Now with the iRS oud't teams ogam being n
a auagmire ever the issue the IRS h:ij taken the initiative to more dearly define ornp:oyee
anj to offer those businesses a'ready under audit an alternative to bankruptcy
The most recent suspension of empioyee versus contractor audits is to given the IRS time tc
tram auditors in field on the new manual procedure related to worker redass fication The
tra nmg matena's wilt focus on defining an employee by determmrg the control the company
has over the workers The n ater,ars discuss the control factors under [tie 20 common "'.jw
Standards and guides aud tors in determining which ot those 70 f.rtors are relevant The IRS
defines control as
Anyone who perfcrns services is an employee Xfyou as an employer can
control what w t be dune and how it will be done lhsissoeven when you give
the employee freedom of action What matters is that you have me regal "ght to
cc-ntrci the mot'md and result of the servces
A arah copy of the new manual on worker 'e. 'assibcation can he cbhta ned free Write Dean
IRS School of Taxation CD TX 7221 S Clark St Arlington VA 22202
Safe-Marbor Rules
Sect'On 530 oOf the Revenue Act cf 1978 prohibited the IRS by law from issuing any guidance
rego'ding employment ta« status and proposed several sale harbor rules for companies wno
1 12 285K
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hmployee or Contractor? "The Definition Is Changing—Again!"

were under employment tax audits Roughly Section 530 passed by Congress in 1978 said, Contesting IRS Penalti
"IRS lay off until we (Congress) defines an employee " Here 18 years later Congress has not [x] Contesting enafies
define employee and has prohibited the IRS from issuing any regulations on the subject By Holmes F Crouch
Over the years, the IRS interpretation of the "safe-harbor rules" has gone from liberal to

Starid Up

conservative In 1979 and 1980 on most employment tax audits, the IRS allowed company's
to fall under the safe-harbor rules But during the era of the "no new taxes," the IRS began a to the IRS

ultra conservative interpretation of Section 530 and it was near impossible for any company
under IRS employment tax audit to claim the safety of Section 530

On March 18 the IRS announced that they are establishing new procedures that will ensure
that auditors properly apply the taxpayer relief provisions under Section 530 of the Revenue
Act of 1578 The new policy on application of the safe-harbor rules will be more liberal and
allow more companies to rely upon Section 530 safe havens By Frederick W Daily
Let s Make A Deal | Tax Sawy
for Small

The most significant aspects of the March 18 announcement details the two new expedited Business

procedures for companies whose existing worker classifications are being questioned by the
IRS

First the IRS is establishing new procedures under an optional classification settlement

program that will allow companies and auditors to resolve contractor versus employee issues
By Frederick W Daily

earl er in the audit process

For examp'e companies that filed Form 1099, Information Returns but failed to meet the
other two requirements under Section 530 safe-ha*bor rules, could reclassify their workers to
employees prospectively and pay only a specified tax assessment not exceeding one year s
lab iity The amount of the assessment would depend on the extent to which the company has

sat'sTed the safe-haroor requirements under Section 530

Secondly h e IRS has expanded procedures developed last year to allow compan es to. at
their opt on to appeal employee versus contractor issues to the IRS Appeals function even
wh.fe an ausit is in progress Tn s procedure which is a part of the taxpayer rights initiatives
the IRS anrounced earlier th-s year is designed to resolve employee versus contractor issues

ear crin the audit process

Time Line

On March 5 1996 the IRS began a two year test period of the classificat on settlement
program A one years test ol the early referral to Appeals procedi.’es begins on March 18

1996

Dunng the suspension of the employee versus independent contractors audits the IRS will be
training field office personnel on the new expedited procedures for companies currently under
aud t T* s author believes that the because the training has not been budgeted for during the
current f'scp' .ear trie ‘raining will not take place until after October 1. 1996 the beginning of
the next f scai year s budget The effect of budget constraints will be to put on hold any
existing aud ts or appeals until after the framing of f.e>d personnel The date of the framing will
vary across the county depending upon other budgetary demands of local offices

Bottom | ine

Under this now pokey the IRS w lwaive much of the back taxos it asserts that companies
owe Ter many companies that have been cons stent m how they dass ly their workers the
iRii wit let them tc sh It to employee status without renames for pnor years |his policy s
cc nr. stent w in other recent poncy changes winch focus on future compliance of companies
rather than concentrating heavily ol punishment for past nor comphancc- With Hit* laws
Although not a solution *0*evcy company dis a beginning step to settlement

For More Informat'Ori
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Call the IRS at 1-800-TAX-FORM ana ask for Publication 937, Business Reporting, and fc

Form SS-8, Information for Use in Determining Whether a Worker is an Employee for Federal
Employment Taxes and Income Tax Withholding The purpose of the SS-8 is for workers and
companies to answer the questions, mail the SS-8 to their Service Center, and receive back a
Private Letter Ruling from the IRS on the status of the company's worker(s) Do not take

these questions lightly Secure a copy of the SS-8 for yourself The questions are worded in

such a way that most all workers are employees Occasionally, the IRS Revenue O fficers
requests that companies complete SS-8 Professional tax advise should be sought before

submitting this or other forms to the IRS

Who Is An Employee’

The IRS Definition

The Internal Revenue Service uses these criteria to determine whether an individual is an
employee or an independent contractor The worker is an employee if

e You or your representative tells the worker where when, and how to work

* You train the worker
e The busmess performance depends on the worker

¢ The worker has a continuing relationship with the company

¢ The worker's services must be personally rendered by the him her

* You set the worker s work hours

¢ The worker works on the employer s premises

¢« You are paia by the hour, weeks or month

¢ You furnish tools and materials

* You can fire the worker without violating a contract

« The worker has a right to quit without incurring a liability

e The worker does not offer the worker's services to the public at large

¢ The worker has no opportunity for profit or loss as a result of the worker's service
 The worker has no significant investment in the business

« You require the worker to submit oral or written reports

¢ The worker is a corporate officer

Section 530 Safe Harbor Rules

Section 530 provides certain safe-harbor rules If you could fall under these safe-harbor rules,

the IRS could net re-define the worker as a employee in general if, the

company treated in mdividuais consistently as a cont'actor and ihe
company was in full compliance by filing all required forms suet: as Form 1099 and if

the
company could rely on one of three basis for their practice of carrying the worker is a

contractor
Judicial precedent (A court case in the company's favor)

o Past IRS Audit (A past (RS audit determine the worker to be a contractor)
Industry Practice (There is a ang.standing recognised practice of treating such

workers as contract)

then the IRS could not change the status of the worker to employee

;0 Common Law Factors

1 Instructions
2 Training
3 Integration

« Service rendered rersonally
http wuw iihclercd.com/AuihiirsRuu lircUil licks'cmploycccim himl | )2 2(HK>
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- B
6

7

- 8
9
10
1
12
13
14
15
16
17
18
19
20

Hiring, supervising and paying assistants
Continuing relationship

Set hours of work

Full-time work required

Doing work on business owner's premises
Accomplishing work in certain order or sequence
Submission of oral or written reports
Method of payment

Payment of business or traveling expenses
Furnishing tools and equipment

Significant investment

Realization of profit or loss

Work for one entity at a time

Offer their services to the general public
R'ght to discharge

Right to terminate

Previous Article | Next Article

List of Articles by Greta P Hicks. CPA

GRETA P HICKS CPA and former IRS manager, concentrates in solutions to IRS problems
and advises business and tax professional on IRS policies and procedures Ms Hicks is owner

of TAX SOLUTIONS

Inc . a company providing educat onai materials and programs on

solutions to IRS problems and is a nationally known speaker and writer on solutions to IRS
problems To arrange for consultation contact gretahickscpa@yahoo com Greta's web silo

http /www gretahicks com
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Section 530 Relief ReOcikements

Y our business has been
selected for an employment
tax examination to

determine whether \ou correctlv

treated certain workers as indepen-
dent contractors. However, you
will not owe employment taxes

for these workers, if you meet the

reliefrequirements described

below. If you do not meet these
relief requirements, the IRS

will need to determine whether

the workers are independent

contractors or employees and

whether you owe employment
taxes for those workers.

Section 530 Relief Requirements:
To receive relief, you must meet all
three of the following requirements:

I. Reasonable Rasis

First, you had a reasonable basis
for not treating the workers as
employees To establish that you
had a reasonable basis for not
treating the workers as employees,
you can show that

¢ You reasonably relied on aconn
case about Eedcral taxes or a
ruling issued to you In the IRS.

or

¢ Your business was audited by
the IRS at atime when you
Healed similar workers as
independent contractors and the
IRS did not rcclassilv those
workers as employees, or

* You treated the workers as
independent contractors because
you knew that was how a signifi-
cant segment of your industry
treated similar workers; or

¢ You relied on some other
reasonable basis. For example,
you relied on the advice of a
business lawyer or accountant
who knew the facts about

your business.

If you did not have a icasonable
basis for treating the workers as
independent contractors, you do
not meet the relief requirements.

JI. Substitutive* ( Jnnsistcncx

In addition, you (andany predecessor
business) must have treated the
workers, and any similar workers,

as independent contractors. If you
treated similar workers as employees,
this relief provision is not available.

111. Reportin™ ('(insistency

Finally, you must have filed Form
ItIW-MI1.SC for each worker,

unless the worker earned less than
ShOO. Relief is not available fot

any year you did not file the
required Forms 1099-Mlsc. 1t you
tiled the required Forms IDW-.MISC
tor some workers, but not for othois.
teliel is riot available lor the workers
for whom you did not llle Forms
1099-MISr

Tlw /A’ Vi \anuini will answer tins
<la\tion.\ \on may have about umt
eligibilityfor this hin t



Licensed Real Estate Agents - Real Estate Tax |ips

Intermal Revenue Service
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.icensed Real Estate Agents - Real Estate Tax Tips
Most real estate professionals operate their business as a sole proprietorship This means

that you are not someone's employee, you haven't formed a partnership with anyone, and

you have not incorporated your business

Statutory Nonomployecs

Licensed real estate agents are statutory nonemployees and are treated as self-employed for
all Federal tax purposes, including income and employment taxes, if

Substantially all payments for their services as real estate agents are directly related
to sales or other output, rather than to the number of hours worked

Their services are performed under a written contract providing that they will not bc-

Ireated as employees for Federal lax purposes

This category includes individuals engaged in appraisal activities for real estate sales if they
earn income based on sales or other output

Additional Resources

Publication 15-A. Employer's Supplemental Tax Guide (Supplement to Circular E. Employer's
Tax Guide Publication 15)

Imp uwu us gov tuismcssc.s small mJustiics article 0,id WK>2.1.0l) himl
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Statutory
Independent Contractor

(Non-Employee)

Due in pan to che difficulty that frequently arose In the application of the
20 factors by the Internal Revenue Service, in 1982, under the Tax Equity
and Fiscal Responsibility Act (TEFRA), Congress created a new category
of Independent contracror for federal tax purposes known as a "statutory
non'cmployee” or “statutory independent contractor.” It Is contained tn

Section 3508 of the Internal Revenue Code.

In order to qualify as a statutory independent contractor, the following
three criteria must be race

1. The sales associate must be a licensed real estate agent.

Substantially all of the sales associate’s remuneration for the services
performed as areal estate agent must be directly related to sales or other
output rather than to the number of hours worked.

2.

3. A written agreement mujt exist between the sales associate and the
person for whom he or she works, which agreement must provide thar
thu silej associate will not be treated as an employee with respect to

such services for federal tax purposes.

This thntc-part test Is far less complicated than the application of multi-
ple factors under the common law.

Licensure

Tire licensure requirement should be easily satisfied by all real csrare sales-
people in view of the license law requirements In all states, territories, and

the Distrira of Columbia.
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Full Text, as Amended

Section 530

of the

Revenue Act of 1978

entitled
Controversies Involving Whether Individuals are Employees
for Purposes of Employment Taxes

Section 530 Table of Contents

(@) femimalion of Certain P.mploymcnt Tax Liability.
(bj Prohibition Against Regulations and Rulings on | mpjoyment Status,
tc) Definitions.

uO exception.
(ej Special Rules | or Application of Section.

Section 530 ofthe Revenue .let <) 19"S, 26 ( SC A. See. 3-/01 note, Pub |, 95-
600. as amended b\ Pub I. 96-J6~ See. 960, Dee 29. J9"9, 93 Slat 12~*<
Pub L 96-5-11. See 1, Dec 1", 19S0, 94 Stat 3204. Pub 1 97-246 flu x
Equity and Eiscdl Rcs/’onnhi/ity Act of 19S2J, title 11, See 269(e)(lj. <2), 96
Slat 552. Pub / 99-514. See 2. title X 111 See /"On,a). Oct 22. 19S6. 100

Stat 2095. 2~S1. Pub | 104-ISS /Small lusmess.Job Protection Act of 1996/

See |122, August 20, 1996. provides that

(a) Termination of Certain Employment Tax Liability. |Top|

(1) In general.

-1

(A) lot purposes ol employment taxes, the taxpayer did not treat an indiudual as
an employee lor any period, and

(H) in the case ol periods alter December 31, 107X, all federal tax returns

http  www workerstatus.com 530text html | 12:0(1()



I.C. Law -- Section 530 Full Text, as amended Page 20f5
(including information returns) required to he filed by the taxpayer with respect
to such individual for such period are liled on a basis consistent with the
taxpayer's treatment of such individual as not being an employee,

[
then, for purposes of applying such taxes for such period with respect to the taxpayer, the
individual shall be deemed not to be an employee unless the taxpayer had no reasonable

basis for not treating such individual as an employee.

(2) Statutory standards providing one method of satisfying the requirements of
paragraph (I).

- For purposes of paragraph (1). ataxpayer shall in any ease be treated as having a
reasonable basis for not treating an individual as an employee for a period if the taxpayer’s
treatment o f such individual for such period was in reasonable reliance on any of the

following:

(A) judicial precedent, published rulings, technical advice with respeci to the
taxpayer, or a letter ruling to the taxpayer;

(It) a past Internal Revenue Sen ice audit of the taxpayer in which there was no
assessment attributable to the treatment (for employ ment tax purposes) of the
indi\ iduals holding positions substantially similar to the position held by this

individual; or

(("Y) long-standing recognized practice of a significant segment of the industry in
which such individual was engaged.

(3) Consistency required in the case of prior tax treatment.

- Paragraph (1) shall not apply with respect to the treatment of any individual for
employment tax purposes for any period ending after December 31, 197S. if the ta\pa\ er (or
a predecessor) has treated any individual holding a substantially similar position as an
elrgel%’(ee for purposes of the emplovment taxes for am period beginning alter December 7 1.

(4) Refund or credit of overpayment.

- It refund or credit of any overpayment of an employment tax resulting from the application

ol paragraph (11 is not hailed on the date of the enactment ol this Act (Nov. 6. 1978) by any

law or rule of law. the period for tiling a claim for refund or credit of such overpay ment (to

the extent attributable to the application ol paragraph (1)) shall not expire before the date |

year after the date ol the enactment of this Act (Nov, 6. 1978)

Status.

and Rulings on Kniployincnt

(1)) Prohibition Against Regulations
1*Op |

- No regulation or Revenue Ruling shall be published <n or after the date of the enactment ol this Act
Nov (). 1978) and before the effective dale ot any law herealter enacted clarity mg the employment
'status ol individuals lor purposes ol the employment taxes by the Department ol the treasury (including
the Internal Revenue Service) with respect to the employment status ol .my individual for purposes of the

employ ment taxes

http www woikerst.itus.com S'Otcxt liiml I 122n(i(i
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i.L. Law —Section 530 Full Text, as amended
(c) Definitions. [Top)

- For purposes of this section -

[
(!) Employment lax. - The term 'employment tax' means any tax imposed by subtitle C of

the Internal Revenue Code of 1986 (formerly I.R.C. 1959, section 310] et scq. of this title).

(2) Employment status. - The term 'employment status' means the status of an individual,
under the usual common law rules applicable in determining'the employer-employee
relationship, as an employee or as an independent contractor (or other individual who is not

an employee).

(d) Exception. [Top)

- This section shall not apply in the case of an individual who, pursuant to an arrangement between the
taxpayer and another person, provides services for such other person as an engineer, designer, drafter,
computer programmer, systems analyst, or other similarly skilled worker engaged in a similar line of

work.

(c) Special Rules For Application of Section. [Top)

(1) NOTICE OF AVAILABILITY OF SECTION

- An officer or employee of the Internal Revenue Service shall, before or at the
commencement of any audit inquiry relating to the employ ment status of one or more
individuals who perform services for the taxpayer, provide the taxpayer with a written notice

of the provisions of this section.
(2) RULES RELATING TO STATUTORY STANDARDS

- For purposes of subsection (a)(2) -

(A) ataxpayer may not rely on an audit commenced after December 31, 1996,
for purposes of subparagraph (B) thereof unless such audit included an
examination for employment tax purposes of whether the individual involved
lor any individual holding a position substantially similar to the position held by
the individual involved) should be treated as an employee of the taxpayer.

(B) in no event shall the significant segmei: requirement of subparagraph (O
thereof be construed to require a reasonable showing ol the practice of more
than 25 percent of the industry (determined by not taking into account the

taxpay erf. and

((Y m apply ing the long-standing iccogni/cd practice rcquiicmenl of
subparagraph (C) thereof-

(i) such requirement shall not he construed as requiring the practice
to have continued for more than 10 years, and

(ii) a practice shall not fail to be treated as long-standing merely
because such practice began after 1078.

http  www workerstatus com 530lext html | 17Toot.
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t.L.Law —Section 530 Full Text, as amended

(3) AVAILABILITY OF SAFE HARBORS

- Nothing in this section shall be construed to provide that subsection (a) only applies where
the individual involved is otherw ise an employee of the taxpayer.

(4) BURDEN OF PROOF-

(A) IN GENERAL

(i) ataxpayer establishes a prima facie case that it was reasonable
not to treat an individual as an employee for purposes of this

section, and

(ii) the taxpay er has lutly cooperated with reasonable requests from
the Secretary of the Treasury or his delegate.

then the burden of proofwith respect to such treatment shall be on the Secretary.

(B) EXCEPTION FOR OTHER REASONABLE BASIS

- In the case of any issue involv ing whether the taxpay er had a reasonable basis
not to treat an individual as an employee for purposes of this section,
subparagraph (A) shall only apply for purposes of determining whether the
taxpayer meets the requirements of subparagraph (A), (B), or (C) of subsection

(@)(2).
(5) PRESERVATION OF PRIOR PERIOD SAFE HARBOR

-1f*

(A) an individual would (but for the liealmcnt referred to in subparagraph (B)j
he deemed not to be an employee of the taxpayer under subsection (a) for any

prior period, and

(B) such individual is treated by the taxpayer as an employee for employment
tax purposes for any subsequent period,

then, for purposes of apply ing such taxes for such prior period with respect to the taxpayer,
the indiv idual shall be deemed not to be an employee.

(()SUBSTANTIALLY SIMILAR POSITION

- For purposes of this section, the determination as to whether an individual holds a position
substantially similar to a position held by another indiv idual shall include consideration ol

the relationship between the taxpayer and such individuals.

| End of Section 530, as amended |

lectt’'s e
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|.. Section 530(d), added by Section 1706(b) ofPub 1. 99-514, applies to remuneration paid and services
rendered after December 31, 1986. Source: Pub .. 99-514

In general, amendments made by Section 530(e). added by Section 1122 ofPub. L 104-/88 /Small Business
Jo/) Protection Act o f1996] shall apply to periods after December 31, 1996. NOTICE BY INTERNAL

RLI ENUE SERI'ICE - Section 530(e)(l) shall apply to audits which commence after December 31.1996.
BLRDEN OL PROOF - IN GENEIOtL - Section 530(e)(4) shall apply to disputes involving periods after
December 31, 1996. AO I\LERE.\CL - Nothing in the amendments made by this section shall be construedto
infer the proper treatment of the burden of proof with respect to disputes involving periods hefore January |

1997. Source: Pub I.. 104-188

2.

(1°7]
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26 uses $ 3508 (2005)

§55(,S. Treatment of real estate agents and direct sellers.

(a) General rule. For purposes of this title, in the case of services performed as a qualified real estate agent ¢ as a direct
seller

11) the individual performing such sc:vices shall not he treated as an employee, and

|2) the person for whom such services are performed shall not be treated as an employer

(hi Definitions [or purpo es ol this section
(1) Qualified real estate agent Ihe term 'qualified rejl estate agent' means am individual who is a sales person it—

(A isuch individual isa licensed real estate agent,

[H) substantially all of the remuneration (whether or not paid in cash) for the services performed by such individual
as a real estate agent is directly related to sales ot other output (including the performance of services) rather than to the
number of hours worked, and

(CI the services performed by the individual are performed pursuant to a written contract between such individual and
the person for whom the services are performed and such contract provides that the individual will not be treated as an

employee with respect to such services for Federal tax purposes
(2) Direct seller Ihe term "direct seller" means anv person if—

(A) such person
til is engaged in the trade or business of selling (or soliciting the sale of) consumer products to any buycr on a buy -

sell basis, a deposit-coinnnssion basts, or any similar basis which the Scereiarv prescribes by regulations, lot resale ibs
the buyer or any other person) m (he home or otherwise than in a permanent retail establishment,
(n) is engaged m the trade or business of selling (or soliciting ihc sale of) consumer products in iho home or

otherwise than in a permanent retail establishment, or
(hi)is engaged in the trade or business ol the delivering or distribution of newspapers or shopping news (including

anv services directly related to such trade ot business),
(Itt.substantially all the remuneration twhether or not paid in cash) for the performance of the scrsices described m
subparagraph (A) is directly icl.ttcd to sales or other output (including the perlotin.irtcc ot scrsices) rather than to the
number ot hours worked, and
li'i the services performed In the person are performed pursuant to a written contract between .such person and the
person tor whom the services are performed and such contract piuvtdes tfi.it the person will not be treated as an employee

with respect to such,services for Federal tax purposes
""" I'l.s section shall not apply lot purposes ot subtitle \

126 1'strs ft 1 et seq | to the extent that the individual is treated as an employee under section «litlicli 11 I'Sis.

o/"[(, ii 111 (relating to self-employed indiv ulu.ik)
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HISTORY:
(Added Sept 3. (82, PI. 97-2-18. Title Il, $ 269(a). 96 Slat 551: Aug 20, 1996. IM. 10-1-1S8, Title I. § 1118(a), 110

Slat 1764 )

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Amendments
In 1996, PL 104-188, Sec 1118(a) (applicable to services performed alter 12 31/95, as provided by Sec. 11 18(b),

which appears as a note to this section), amended subscc. (b)(2)(A) bv deleting "or" at the end of cl. (i), inserting "or" at

the end of cl (u), and adding el (in)
In 1982. P 1. 97-248, See 269(a), added Code Sec. 3508, effective for services performed after 12/31 82.

Other provisions
Rules and regulations. Ad Sept. 3. 1982. PI. 97-24S, Title 1l, § 269(c)(3), 96 Stat 553, provides "Nothing in

section 530 of the Revenue Act ol 1978 [26 uscs | 3401 note) shall he construed to prohibit the implementation of the

amendments made by this section [enacting this section, amending 42 uscs ? J//[<>and 26 uscsj 3401 note]."
Application of Aug. 20, 1996 amendments. Act Aug 26, 1996. PI. 104-188, Title 1. Subtitle A, & 11 18(h), 110

Stat 1764, provides "The amendments made by this section [amending subsec (b)(2)(A) of this section] shall apply to

services performed after December 31, 1995 "

NOTES:
Related Statutes A Rules
This section is referred to in 42 1 SCS} 4Hi

Research Guide

Am Jur
35 Am Jui 2d. Eeder.il lax Enforcement! 163

33A Am Jut 2d. Eeder.il Taxation (2005)9161, 9506, 9516.981In, V' 13
~0OA In:Jw 2J Soct,i! Sc, muy ,o0i,l MciUcore * 2S(<, 2SS, 254, 201

| abut and Employment
10 Iabor and Employment l.aw (Matthew Bender), ch 261, Terms, Conditions, Privileges of Employment, and

Independent Contractor Status $ 26106

Interpretive Notes jiuJ Decisions
| Generally 2 "Consumer products”

I. Generally

Telemarketers and delivery personnel who market gourmet food products by telephone or personal sales, ate
compensated solely <m commissions and serve under written agreement that they arc not treated as employee fm
employment tax purposes, arc direct sellers, it is not necessary that copies of each written contract he ptodttced, and it is
s.illicient that the taxpayer have samples ol contracts and evidence that telemarketers and delivery personnel executed
such agreements Smok\ ‘o i LnmJ Stntc\ |/ 9V> CI) Jinn) 0/(1 [*'Su//> 1310, OS-2 | 'S/C I’ “0S73 76 AFTR
2369'4 us I'M 210-17 reported m lull (1995, IT) Term) /V95 vSDm 11\1S 2034S

2. "Consumer products"
t onstimct products lot purposes ol 8 3508 include both tangible consumer goods and intangible consumer sets ices,
cofiMunci products include home study educational courses lot itivtrutlion-by-m.ul educational institute, accordingly,

direct sellers ol home Muds educational courses who meet other 8 3<(is requirements van be conodeted independent

contriivtots ( U\cKoul Dim ofElcituonCV i Vniicl Stotc\ (13102, SIJUhind “ti? F S,f/> "41 ( C/I VncmfiUnnuoi /fa

A el .92 1 tSIC/ SOL4?, 6VAFTH 2J lots

Definition ol consume! product” includes both tangible consumer goods and intangible consumer services, and
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Cleveland Imt ofElectronics V

accordingly persons who sell home study educational courses sell consumer products
3 /* Stipp 'm!/. CCH L'nempto)went Ins Rep P 16333a 92-1 USTC P 30182 09 AFTR

1ths "1 1 Ohio)

Sales personnel who sell cable television subscriptions qualify as direct sellers and arc properly treated as independent
V United States ,1994 \1D

r," ¥'nce *blc cIL'VIMun subscriptions qualify as consumer products rR Co,,
Fla) CCtt i ncmploymen, Inf Rep P 1403311 94-2 USTCP 30330, 74 AFTR 2d 3620, 9-1 TNT 156-34 mae.sit ties

recommendation, costs Toes proceeding (1996. M 1) Il,i) "7AFTP. 2d 333

Specialty advertising products, such as pens, key chains, coffee mugs, and like distributed bv business as form of
advertising are no. consumer products since personal or household use of item is subordinate to its purpose of convevmg

advertising message Private Letter Ridmy 9143046
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18. Miking Service Available to General Public. Dees the worker offer
services to die public? The fact that R worker makes his or her serv-
ices available co the general public on a regular and consistent basis
indicates an Independent contractor relationship.

19, Right to DiAchargo. Can the worker be fired. The ngkt to discharge
aworker is a factor indicating that the worker is an emFone* and the
person possessing the right Is the employer. An employer exercises
control through the threat of dismissal, which causes the worker to
obey the employer's instructions. An independent contractor, on the
other hand, cannot be fired as long ju the independent contractor
produces a result chat meets the contract specifications.

20. Right to Terminate. Can the worker quit without Incurring liability?
If the worker has the right to end hla or her relationship wich the
person for whom the services arc performed at any time without
Incurring liability, an employer/employee relationship exists.

These are the factors the IRS has used when determining whether a real
»state salesperson is an employee or cnmmon-law independent contractor.
Some +juunplcs of how there tactors have been applied can be found in the
summancs of relevant case decisions and private letter rulings In the

Appendix.

Th« Federal “Safe Harbor” Rule

Also of interest to real estate brokers who desire to maintain u common-
law independent contractor relatlonshlﬁ with salespeople Is the “safe
harbor" provision under Section 530 of the Revenue Aci of 1978,

) Under this section, the IRS exempts independent contractors from the 20
common law factori if nil of the following three criteria arc met:
4

L Individuals doing similar work have been consistently treated like inde-
pendent contractors rince December 3], 1977.

2. The independent contractor never has been neared like an employee,
and ilncr December 31, 1978, 1099* have been fil*H for the inde-

pendent contractor.
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3. There was a reasonable basis for treating the worker as an independent
contractor based on:

mSimilar judicial rulings, IRS rulings, or an IRS technical advice
memorandum;

» Previous audits, in which n broker was not fined for trearing workers
doing similar work as independent contractors; or

mPractice in the industry to treat such workers aj Independent
contractors.

This exemption does not applz to state law requirements such as srace
income tax withholding, workers' compensation, and unemployment

compensation. Nor docs it apply to legal liahility: for example, for tortious
acts of the sales associate.
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Chapter
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Conijieiisaiim. Hoard ‘h AAC TMMn s AAC - 1.%*00
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<I») signed by the specialist. tlw «mitj i | i .a:id the employer, to tin- administrator
iaccordance with h AAC -Ifi MIO. m

HI) a report, together with medico! rjn< uuxMit.'ttion attached, that shows tin-employ-

ees medical condition has: changed since the start of efforts to develop the employee's

reemployment plan, and that tin employee is currently iniahle to participate in plan

activities, tin medical documentalion ret|iiircc] by tin- paragraph must also inrhide an

estimated dale when efforts to develop the employee's reemployment plan can resume

ie Il the employee ami the employe! latl lo agree to tin- reemployment plan written

under fatM ol this section, either parly may request the administrator to review and

approve the plan Within 15 (lays nfiei tin administrator receiver, the plan lor review, the

administrator will

approve the plan and notity the P_artles bv certified mair;
'If1 deny the plan and notify the parties by certified mail, or
f'b notify the parties that the plan is incomplete and request additional information
from tin parties before malting a decision on the plan.
ii" Ifthe administrator requests additional information, tin atim rns'rator will make
a decision within -1 days aftei tin additional information i- received, and notify the

parties by certified mail Kff  'J'f.s, Ifegister Mb'

Authority: A L\ 000" A, DojJ

HAAC -tlL<I(!). bequest for liability coverage under AS If."t.ftti.ti-lafr). iof To
request liability coverage under as Ifff HP d-In ( . the requesting party shall qive the
administrator notice that a w ri -n plan is veing ;iihnutted, riie requesting party shall
give the notice by telephone tne plan ‘hat is submitted ifijim imiuge

Il awritten request for coverage under AS Ililt,Ho Min t\
'If - adescription of the service: being provided,
tin- time frame for cO* erugi umiei AS L-i.-i0t'-la c.
0 the naan address, ami telephom number of tiikeempinyir win » providing the
service- ;
a [if-m]of vvorltcii >ri[leii-ation msiirat.ci for tin t-mployer. and
(I fiu coverage r t e d for on the ion training, .
-A tin plan must meet the r_equirement'OlAS Lf.‘ifI_OO;_] N 0,and
H tile employer must pr0V|de prOOfthat the *Lninel” Vill fr i-vi-mirinum
wages.

ii- The .idmiiiistratoi will approve or dent, tin v.a.rten request uiine-dtolejv. hut not
mon tli.ir. live woritmg day .alter teccn ing the complete'! v.ritten [ifari t'ovt:ag< under
AS If Pttoi-;" 0 0 riot efp-i tivi until appioved ) tl» .uiimm -tr.itor and may not hi-gu, on
a (i.jti sootu r tiiaii tfie (fat- tin udmirustr.r. n .ipprova the request f"i coverage, i-ill

1] hH, begiste*
Auliionly: A% vt \s -1

h AAC-la.Mfl0. Determining employee status. [ n: p .ip >>of AS ffl: HU Ifii.a i.f and
this chapter, tin laiid v .1t deln mm i v testl<e . per-on i- ati "‘employee" la-.ed on the
relativi l.atui' ol-tlie work t< t The t" t 'ejfi uji lude a <Jitertiunation und'r [*+« m of

thi. section. I'ar.igiapfi t1 <t this m-ili .i. e ta* nio-t imp'-rlant factor anil i- interde-
pendent v.itfi J- "f t1i.f oilion anti at ii i-toiii ol tfu-se fai tors mu-1 fa i.--of.i-d m f.avoi
of an "i-mplevim¥ -t.itti; lot tla huntd to j nd that a person i anemplovti ffa hoard will
el -uier whetlie! the vve:i.
['1 @ a sip.r.te iu'.ng or liusuM-- if tin person perloritntig tin- :<-ni<+ hti tin-
[lgllt t" late or telllll.ate otll" I- t< a- . t 1 th< pelfollll.IIH" of tie a:\IH for whilh
tla- |" 1 "I. W.i lured, tlu-'e e- an nil' n tne tlial tin per'soli i-let ati employi e, g the

employe!
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At lwis tin right t" exercise control ol the manner and moan- in 1stis})> lie
(li-Micti results, then i* a strong inference n( employee slums;

ill and llu- person performing tin* services have the right in tormmati the
relationship at will, without eause, there is a strong inferenec ol employer status,

(Ci has tin right to extensive supervision of the worl: then then e a strong
inference of employee statu.-.,

[)> provides tin tool', instrumen s, and tai ihties to atcom pin h tin worl; and thr\
are ol ‘uhstantial value, there i- an ‘inter, nei ol employee .status, il tie- tools,
instruiuenl..and facilities to accomplish the work an notsignificant.no inlerence is
(teated regarding tie employment status.

Kt payt for tin worl: or. an hourly or piece rate wage rather than hv the.ioh, then
is an inlerence of employee status, and

[*'i anil person performing the services entered into either a written m oral
contract, the einfdoymont status the parties !»loved they were creating in the
contract will he given deference, however, tie contract will he construed m view ol
lio circumstances under which it was mad. and the conduct ol tin- parties while tin
jot. is hoing performed,

L' isaregular part of tin-employer's husim ss or service, ifil i- a regular part ofiln
employer's business. there is an inference ol employee status,

M can he experted tocarry itsown accident burden, this element n more imp irtanl
than *Ii— i(l ol this section, it tin- person performing theservice is unlikely to lieaide
in meet tin- costs ol industrial accidents out of tie-paymentfor the services,then isa

strong inference of employee status.
o involves litth- in no slull or experience; if so, there is an inference nfemployee

status.
1 s siifliieiit to amount P>the hiring of continuum services, as distinguished from

cintrartuig for lie completion of a particular mi-, if the worl: amounts to luring of

continuous service-, then i an inference of employer -rain-
ti is intermittent, a- opposed to continuous: it :h« work is mterimttent. tie it r-

V.-i-ak inference of no employee -talus Mfl. H'If. le-gl-te| ',
Antliority:  A* - on’, SR> pxe

SAAC fa.'.MKi. Definitions, a In :hi- (hapt- :
| "Act" mean- tin-Ala; I;.i Worker- <*oinp« n-atior. Art a- .iineinh d. .A" Jk inm?*.
Lii: kn JTii,
m “"hoard" meat.-- any -ingh ilaci -memht-r p.ue-l,.raquorum tiit-reof,t.-e \la.-ka
Worker-* <'ompcn.-.ttina Ho .id:
M t'carrier ne-ans an msiiralii'e (an .cl me. tile' 'ie [I<-(jtiir*-iie-nt> ol A*-L' t'Migo

willi re-pert to authori.Mtma Jo provide in-ur.mte lullilling the ol.ligation ot an
Implo*.el to -1 :t11. till- piymerit ol iOlnpcll: itloll ULU" 1 lie-.All,
1 "iii.iirman" means tie- iiiiiinii loin-r or auv pet ,.n d.- ignaP-d hv tie <i.nillils-

-lom-r to preside a- hoard chairman in a p.-r'.iculo! pro.-* oding.
rio'claim” includes .my mailer over whuh the hoard ha- jurisdiction.
f> "comim- sioner" means the .oinme-loie i of te Department ot Il.iho: and

Workforce IKvi-lopmei.t,
“department in.an the Department t*! | d*.i and Workforce I*%v.. .pm.-nt <ftie-

state,
"division" means the division of workers'i 7y 1mition w.thm tie .idnum.-trotv-e
hr.imh of Ilie li.p.u-liaeat m l.ahoi and Wetki.i* ZItevilopne nt,
P "«sh tting eetll'-im nt lie an- tin- ahihtv t «Him !v pav all no-iln ai hem fit- and
tinieP. pay t*fupi nsolion in m cot*Litice with As If: I'llea,
in "executive oflic. 1 iii'-.ms tin-pc wui*at.va*-pre-ident *.ii-tarv, li>o0 uiei or .
1 IpolMte I'llljdI'Vei wliois T<--pou-IlI'le for till (o]p :atjo!l" atf.lll gilorall> has [I'll><
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and tin)il -lalfiiicntx into evidence was 1101

iy

OSTRLM v. ALASKA W KMEN.:
(il ' Al

iuilij

3,4} .V it, tiie- second p.sue. wc
that tin- p'tili.itiv* value of the cvideo:a of
ilu  "-eviniis uncharged offense:  mil
weighed any possible prejudicial impact

Tins evidence, wav. iiitlcit.n, ploptidy all

united Tin evidence leaded to show Do-
In-v's cozi'i>' and (lonnnaiioa of th-. other
ncnifi.inis if tdit apartment. 1i proved ills
t(ifi'] Jivilj in tin  nnlawiii! killing lie-
caiiM iln ivujen.i completed liit pictmc
and se: ‘In. stage for tiie offense being
tried, it admissible. Kngftruk v State,

id. pJU <m. Wr iAIas).a 1% 8). .McKee-
\. 'mile, -iKS P.2d 10.30 Maska Id.-!

lo liit* testimony about a sexual assault or.
M «lai ! iniewhat Ito rC|CV,t; >n, dinn N

“trated. Hut we not* that tin v.uial ;o-
s.ul:, wv.tia & was touched Upon i:iffly
[lie '.e-aa.i rv of Mortar; was etnjiha-
si.vd Is the jTosecutici and tin* iidge
autioned guy a ' :. ala: that evi
ofettci e>:eji’ tor tin limited ->urp w» of de-
termining :l,t -i.iti of u;md th» vatip-s
'I"aJaii  "'ie an.l n< <K i, p-tim;,
it t

[5] ¢+ m ten appeal. v.e do
lot agree will) I'lilor that th* sentence
was excess:.e-  ‘'he trial court considered
tfle "rivi' n,tucr i cle c-nri-o tile dr xul
iiim let . altitude, ticeel
n.roth- oo ey ioof 5. mty Llie court
"Ml the  eeetit of poy:tonitric P-ilo e

which ind--.iieil that !tinier isa psychi'patti

.Sdgﬁ[fﬁlElmfATION HOARD Alaska 10(11

Curtis OSTREM, Appellant,
V.

ALASKA WORKMEN'S COMPENSATION
HOARD et at.. Appellees.

Nil. 1H1tl).

Stldil euic (mil | of Al:s|;;i.

iy AV

Workmen's compensation case. The
Superior Court, Fourth Judicial District,
Gerald 1. Vanlloonr.s>e:i, J., determined

independent contractor

that claimant was
and not entitled to compensation, and
eh'iinant appealed. Tiie .'-uprtine Court,
Hoocheser. J., held that where issue was
raised before workmen's compensation
hoard with respect to wiiellu-i claimant
w..s emergency employee, Du no findings
m conclusions were made hy imiird, re-

necessary for (ivivrnunation of

matn! was

issue.
i.et:

I. Workmen's Compensation 1457
Fviien.i. including evidence that

claimant v.ho was engaged 'm uistall cer-
equipment performed w>ri. reijuirmg

tain
high degree of -kill that iLiman: estab-
lished hi- own rate of pay and Ins own

tnsniimnn huirs, that edatmatr conkt he ex-
pected tY f,.rry his own a milvut harden,
tha, i la-, torniei, hy e a m  was not
regular par! of w.r'e of woinjiati) which
engaged his services, and that work in
vohed not mure than 5% w..thing ton:r-,
was sutficietit to r*t;»: fish that claimant
was indeperulent contractor and tint *no
pinyce of coitij.ans whtcl: "-r.p.igcd la «en

.mlis r Sty cKamen. i) le 'mitot
ices.
n 1] -th |- i'uh-r falls witlnn 'l . "
isof the +otype of treudet - e 2 Workmen's Compfnsitin -JI-t
nnt- o weicli he v.a Utet! - Indep*e:, lent 0ntr.|0|?* .* mid not be
+d the ssnien iialal.. ff v. st.it-, Ioaned st* vant, hut con'd emergents
Cm ] C i iiij.Josee
Wovmtic M a mt 3 Workmen's Compensation 294
" Not every -.-rvi e at «,u- mmof ar.»th-
\ Hiru.f.l ii ct-aft- emergen, y eu.;.!,.yer s-itu.iti;
tnl <I'iijutn v L i>|»i.itiur rio rit %t set i wtn Pi.i ihm
il 17).  Milrit- \. int., D1t S Wd.il
iPT.t iAi.o-hu rt:

APl Ve aadinessuif L St oar giiat
A i (A

/
IC la 11t
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When issue ivat liti'mecl before worl
Dirii'l Compensation |imtii with [t'vjttfl to
whrihct claimant wa- cintrgcney employee,
I'ttl titr 1t.<ss  to ronehe-iiMIs were mace
liy hoard, :ciiiai.il via necessary fui deter-

ail.'LI*It, *1 j-Mil

Stephen e C'uwper, !nirhanks. fen :ip-
jitllant

[,nuts R. Ilian and Lloyd 1. lioppnci (
i‘ict, 1iORjnier, Ilian &m Associates, eaii-
l,an)  <r appellees r.jtr'tes* A" Employers
Commertia! Union

Dennis C iairl.atiks, fur a;iJieliccs
[ iimnuns sV insurance- Co. of America.

Relore KAJIINmWITZ. C A, arn)
[OKNOiL ERWIN. Rmi'iCIELVER anti
HTZCEKAI.li JJ.

itlNI<IN

It K iKVHk, Ir
I cass ai are ‘'mironic ! v.ii. tl*
tiur tsici  whether Curlt? IKtretr. wftt a:

i{ cither 1tinman* Alaska Senl
mm ClIlIS.niett&n

Lo.e n:
i d@eijxilt Purge-r . *roistl. o as to be
*ittlel in*ler  :a

Workmen'. +on ;*-lsatsw. Art 1 Thc Alas-
ka Work;;." u'x i ompens.it.oti Board (the
Board; fonnt! that lie wa an ’'ndcpendeut
>0, Iriict< © .d not er. t< :)rsi5
in odec:* * i i d-i itin:nn::> mciijccl
the service of OMrcm to itistall a tc'tnlt
eilrsr'j tlip K> ;*tsrsi.«iit '« \W»r?2«iTily into o
piece of heavy eoirjmici)! ov.tnd lo, ['m -
' sl inn ' otitjany. and NCIEEI
iluritt'ss' i atnji mill's north ef l.iven
roe.l Alaska. Whi'c he wa- ui, tin- Job,
ajij'fli.iiit, ri-trcm. fiived il the Burges-

itli mi. * tie ¢ was o dace avail
alii
i 1tier. lei the liaritn- that "ti
till' .0'1 -".mdal |o!>. he wa- ;.i<! mi what
teterte | t*a. a "jiurial to ("iit.i!" Lim*

at the !,'t nt flt ;»t lanr w;"h a tinin

i as al; tt7n

fill TACiriC REPORTER, Ld SERIES

mum of 1J how mptr (lay, jilus Hti'iii, lionill
and travel expenses On Mich juhs, Os
erein was iimi,i,illy paid alter siihnutimg
ati invoice ill supplied his owi tools, es
cejst i*ir om of a specminted nature foi Iin*
partuuila: machine., wind) was supplied I
C.iininniiv..

Ostien, ha-l ai. Alaska liiisue.-ss license,
Mil no shop ot ins own Appellant was a
ir.( tithei of Lucat ,v)2 and was hired out of
the union hall at nines, althotigl not on
thts occasion. Hi. liotnlv rate of jiay on
tins oil- was. ((.mvaleut to union scale.

(m Fehrtiary 2]., 19/0 Ostretr. worked cm
tin encitie all day in the Itnr'icss shop tin
til heljier turtnshed hv Lturgess had to
leave and Os:re;:- could do tie, more worl:
alone.  While ">-tre:n was jncktnj; up Ins
tool;, a ilurp'iss driller entered tin shop
and stated that a ;:!t:ny had broken off
from a piece of eouiptnent, that fuel v.at
leaking on the rromui. and that he tteeded
't fixed right away. Us'retrt Iregan to chip
0-t a hrohen usittng. and ir. tiie process a
oticll j*:ice of Mi-el eattif loost and entered
ins eye.

(istreal sought compensation from both
i iniunnif and Rttrges*. and tiie matter was
heard hetore tlit i'.uard in rairhattks on
Match « v>72  Tiie P.oani found that (is-
trem was an tn-lejietuler.l coturactor atid
no! an emjilnve* <1 either Purges- or cAitn-
mttis, and i -..lii.ied *.i:a. in- wa- not enti-
tled to at.v warittiei) > compensation hette-

(m apj-eal t-i tin stpetlor lourt. tiie
iloarii's "t ie: ..asaffirmed 1y -tttninat)
nidgment tt. favor of tiie Alaska Work-
met.l- ' ouije-ns.ilion I',aid, i'.urpess ion
eru.'tiott | omp.iuy, Ttmttiiii;- Alaska elv
-c. Inc. atid tiu-ir ruspectivi m-urance
iumjfa*nx.- 10 't then filed tin- ..ppcal

| tie’ Il la 1"ed in leVICWMIg the de
i-ioti of the Itf,ii,i was iiio-t recently it
-d |\ itv. n Cinder-on v l-mpb.-y 11 ¥ Lilit ili
iv Aleizzmii i ep ,,i* follow

I'm n vikw ([fdeternur.atl'inv of the
M.i"ka Lm* s ioinpe..*ation Hoard

| s 1"l J-s  Vlji Ji.o i,Un-In PTIJI



OSTREM v ALASKA WORKMEN'S COMPENSATION BOARD 1()G 8
Cill > At L 1l )e o

i- dniiicd In ilu substantial cvuli nct-
lesl. A decision ui the hoard may noi
he overtimed link's; it :* nusnppuiled hy
substantia! evidence ml Ilh iccord taken

as a whole li is not important thal till
partn'ida: ‘iluatioii before the hoard i*-
sul'icct inure that: one inlerence.
What mallei'- whether list delermniu

no:! ol em hoard is supported in sii'u-
stantial evidence on the whyle record,
iCitations omitted 1
This lest :: hunted in the iangunge of La
iurers A Horl Carrier; I'mon Loral ,v!I wv.
liiJJothius,3 which stated «

The 1 -ai is correct :n noting that the
reviewing court is no: to "weigh the evi-
dence or choose between competing in-
ferences reasonably to he drawn from the
evidence" But when the decision
‘rest[s] or, crioneous legal founda-
tions," it cannot he supported on appeal
tn this court. /Footnotes omitted.i

1] Tins court then must review the
recurd of the Board to detetmtne whether
‘tiere wa- -uhstautird evidence chi [T
record taken a whole 10 support the
¢ inclusion appellant, (
independent contractor, and to determine
whethct the Board applied the proper h'jcal

te.-Is.

In Searfts v. Northern in- Co., we set
forth the test to he applied in oetcrnntiHig
whether at. injured cli:::ait was te he
ii.r-idered as an employee utidv: tin provi-
‘i ,ns of thc Alasi:,, W* :it i mnpi n-a

ti hi Act, stutu;): m

i'mtV- e« |-t "t, ‘tatv- ti,.!! th.e tiieo
i nf c jrjpvs-it: legislation is that the
of > nidnst! i.'il accidents should 1e
home hy tin iiHisutner a* a part of the
n.-t of the prmiuct 1nun this principle.

I'rufessnr l.ar-a: Il.fefs that ’ the natiue
i the 'Lm.ant’- worl, ui relation to the
regular 1.t nr- of i er" >-h"iil i
he the tC ' ti r ,pple.at.ilily of WIill.IIH'i.
ampe:; ithei  ll.a: tla Tin *let-

cervani Nl in:noinis te<n

wl g (Aligbn it"?-

q1 J

developed to delimit the scope of a mas-
le: 1 vicarious hahilny lo ilnr] persons
tor torts committed hy lus seivaius
[l follov."- that any vori.n whose
services lorn; a tegular and rontiimnir.
part of till cost of that product, and
whose nielli id of ope:atmu i no! such
an independent busines: that it forms

in itself a separate toiiii through
which lus own costs of iniiusinal acci
dent can lie channelled, i- withm the

presumptive area of intended proiec

lion

Terming 'hi- approach Uie "relative
nature of tile worl;" test, Laison would
have thc trier of fact determine 'cm
ployec" statu- through consideration of
the character of the clainum:'- worl; or
business, and the relationship "f the
ciaimanl's work or business t-i the pur-

ported employer's business, iFootnotes
omitted, i '
The "relative nature o; the woii; test

lias two pari- : first, thc character of the
claimant'; work or business; and second,
tin Ltioi.-iup iif the claimant's w>:k .n
Implies: ! the purported employer's lu-:-
ne-"- Larson urge- consideration of three
factors as r>each of tliesi two parts. \\ ;th
tcfer'-ure to the character <f claimant's
worl: or business the 1aCtOrS are: (ft) the
degree of -I,ill mvedved; 11> the degree to
winch st ;s a separate calling or “"ixtnr: -,
,0,d icithe extent I< which u e,nteexpr't
ed t'i earn its owi; a'C'.dent iurden, Tin

:(lLito-n-lu lilt- el.iv.iai.t's wiili. o: I-1l--
< tile purported employer'- 1u
remnries 2lusidi-raiion ii; iai tire extent t'
wl; ii .Jama. t's worl i- . :-gnli | UI

regular wo:k; | - whether
ciaiu.ant's worl. i- coiitmuottS or intirunt

rent; and v-whether tiie dur; ti -u ufti
cii’ilt to atiaiut'' to the Innng - f t-<tvtinniu;’
s*:vue « < distinguished from contracting
i, mpletioii of tiie patticulai
ia ,t-eeltaming wiiether til-
«tantial tideiae 0n tiie rieo:! t,.i.0o: as a
whol»- t& tus'ify the Board't finding that
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OSTREM v. ALASKA W?RKMEN'.S

iic alnll

o|'IHin the basis oi tin above evidence,
liit Boaid i mcinthd Iliai was an
indcpetidtnt roniraitoi ..mi iau a:i cii'i-

ployri oi 4'.minims. Applying tin .Siar/a.t
leg.";! tl w find dial although thert wa-
mmridenrt to :lie coalran and mmt than
oiir mfereiu'i roitld ban heett draw: from
tin te-tmu.t'i, tin Bo,itd's den rmiratiou
wa:  tij;xerteii  hy s.ti'tatilial evidence
We acgotiitngly coticttt in the superior
court's nifirmnnci of the Boaul's decision

11, tins [i,)iiu

Oilrent ha? nioic thtut one sti'uiji to Ins
I'rnv, howcvei, anti argues tliat ever, it he

not ti. 'a cotaniercd an employ, e of
C'ttmtr.tn’ die i- Mil" cntit'cd to compens.i
t'ou Litinr a* .n t-nvipeuey etnpleyte or a-
a bi.rrolved servant of Burgess. V.'tien
Oitrern was injured he was petfurmmg
services for "lit betvfit ot Burget Tin:
alone. however is sutiVirnr to tastily
payment of cit:;pet.anon. A dttermina-
tion nntst be made a- tr. whether O tretn
v perfirm;ug -"ties as a lo.me.
mn- cge:c\ mopo-v-,

Co20 Iticader v 'lilemiu to./' Wi .not-
I b Rt tat:: smof e ; defimti . >
a Litt-iis enas :itlows
i 't-naut d.ieete.l t-r permuted by ins
v.aMer In pettorn, sere i*e- fot another

become the servant othet tr.
pv ii.rtning e servire*  tie may he-
till tn Mt'Sii ti
Poe Jey- ok il L i Jikdi'n 1S rvant
tte must be a s-rs.iiil of master a lio
I- to an tnrt
e ‘'stri‘fu v..ii iontiti » be at: mde
den: .. M. *omamiits tlithr:
( il'nr2<l 2'H,  LiiUOiALLLE iV
ijn ¢ 1 It. Uit-wui il !
i, > 227 .1p*7
700 Ll Lt Wl -liew  t >l il
lL.w f 17t20 11 7-0 *11-17
e Willi ticee ) -t Vi LLE
,jliitwiio 1-g. lilloti i da.it-c..0 i

- e >

CO‘/IPENiATION BOARD Alasl:.
ru e mi

than an cmployi i, flu
tonit Q- itiiiilutal'le

luam. Mservant iltif

\ moil dn'fieiilt ijuestioi. i presetiltd as
l.. whet'tci Ostrem was an te nergtiicy <tn-
jiloyte" of 1'.tngets Larson, in hit do,ms
inl, ot .tiicrg. ti'-- ‘mtvim, st te-:

it well established ttat a prison
v.ho is askr-tl fot litlp I ti emergency
v.lull th:ealens the employ ci's mlciest;
heroine: an employee tindit an implied
cotnrac! of hue. The tniis' famtha: i\-
ampli i1 that of the fatiiicr ot by tander
who ts eafled upon by -ti employed
trurl.ei to help get the trite) out of the

nitre in which it is Mitri.  In suelt a east
n is possible to say that the jmpioyee, al-
though iiitIniarily without pi we: to make
cotitrarts binding lus employer, ha un-
piled authority to employ m assistant,
meHire tin employe: intis: he presumed to
totcml that necessary tneastres he taker,
to set the employer, it:.:n-1.s again tn
motion JoOtnote omitted. "

Jo o itituely ,in-astent with tie t Y

voi:Km-,n': i(mpi; ation P tm at a
| -i-nii -+ which mines the -"vt <mo:l
third persnt. ill an enit-rgtury ~i.ot"h: I it

the iisl. of bn injury, the co'ts incurred
l.- intimately w>Tie by the i in-ut: 1. v-
i :the . > the nro.ki '

An lu-lcptud- nt c.-titracn*: or -elf-mi-
od.yi-.l pertnt: tr.ay as iead:!y h'.otue an
etnetgeti'y employre ac ju.iy , win, - -l
ready at: employee -fa d.tfeiei. *:t;dmye1.
In i tty of icward ". W- [le*it:l th:- con:!
deal: with the mnrep" .0 .o i-m.-rget. y
emplmce. In that ca-i, v.i itill'd that a
votunti-: ettty .11 t-.
-loynd it -id*":id mp.oyer
tla- tiv. an! [ft<ot hi- -viie c."tiid » ot

Stiiitn- i N"itneiti *'a in o »72 1'2

tier.,, ti"ti oL 7

miilt 1"2'1 t'11 (Hi i Lt I I'liii.a.

i.f othi. »a-r is la*! in- " by Q" ot e

sall™ w i TE--IE T - il L
111- if tie 1l-lit vitb It- li.iidllig
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define:INDEPENDENT CONTRACTOR - Google Search Page | 0f3

Sign in
Web Images Groups News Frocgle Local more »

Goog I e |define:INDEPENDENT CONTRACTOR Search |

Web

Related phrases: independent contractor services independent contractor status

Definitions of INDEPENDENT CONTRACTOR on the Web:

«

A legal term for a person who is hired to do work for another person but who is not an employee or agent

of that person. The hiring person is not responsible for the actions of the Independent Contractor nor does
she owe that Independent Contractor the same legal duties owed by an Employer to an Employee under

labor and employment laws.

www.litlecorockies.com/dictionaryJ.hlm

A person or company retained to perform work for another, often under a written contract, whereby control
Is subjected to the end result and not as to how the work is performed. As opposed to an employee who
receives direction on what, when and, to some degree, how to do a job. Care must be used inthe
classification of workers as either employees or independent contractors. What distinguishes them is the

degree of control the employer has over the activities being performed...
www.faststart state n.us/bfs . glossary html

The term is most important as used to describe the relationship of broker and salesperson, employee or
independent contractor. Ifemployee, the broker must withhold income tax and pay social security, provide
workmen's compensation, and may be liable for some negligent acts of the salesperson while on the job
All of this is avoided by the broker if salesperson is an independent contractor.

www ashcroftescrow com/P19.cfm

An independent contractor relationship exists when the University has the right to control only the result of
the service, not the manner of performance. Service is useful labor performed for another that may or may
not produce a tangible commodity. Service includes, but is not limited to:

mvw.malmgt ucsf edu/ICA_ Definitions him

One who is retained to perform a certain act, but is subject to the control and direction of another, only as
to the end result, and not as to the way they performs the act_This person normally sets their own V\_/orkmg
hours, pays their own expenses, receives no employee benefits, and pays for their own social security an
income tax to the government, but not as a withholding from their paycheck The majority of real estate
salespeople work as independent contractors,

www ronayneteam com/Rosourccs/Glossary.htm

Both parties acknowledges that NPII is an independent contractor; that it alone retains control of the
manner of conducting its activities in furtherance of this _A%reem_ent; that it as well as any persons or agents
as it may employ are not employees of You, and that neither this Agreement, nor the administration
thereof, 'shall operate to render or deem either party hereto the agent or employee of the other

www naturalproductsinsider.com/ibg terms asp

A person who is not employed by a company but does work for it
www caltia.com/education/lerms html

an individual who is hired to complete a specific project but who is free lo do that work as lie or she wishes,
< is not based on how the person is paid, how often (tie person is paid, or whether the person works part-
time or full-time. An independent contractor is not an employee; thus, tie or she cannot sue an employer for

;. www .google.com searcUlil en&lr &oi ikTmorc&duil en&q delinctINDEI'ENDE ~ + 1-2rtvina


http://www.litlecorockies.com/dictionaryJ.hlm
http://www.faststart

define:INDEPENDENT CONTRACTOR - Google Search Page 2 of

a wrongful act or injury suffered on the job. The independent contractor will receive a 1099 form.
www.jaamtpnline.com/pt/re/jaamt/fulltext.01179370-200506000-00010.htm

» Vendor and Vendor's Staff are independent contractors and not employees of Legacy. Vendor's Staff are
not eligible for and may not part|C|Eate inany Legacy benefit and retirement plan or [eave program.
Vendor's Staff are not covered by Legacy's workers” compensation insurance. ..

www.legacyhealth org/body cfm

* An independent contractor is someone who performs a job for another, but is free from the control of the
other regarding the details of the work to be done,
vvww samakowlaw.com/artides7 html

* A taxpayer who contracts to do work accordinP to his own methods and who is not subject to control
except as to the results of such work. An employee, by contrast, is subject to the control of the employer as

to the methods to be used to obtain the desired results,
mvw.hookkeeperljst.com/definitionsi.shtml

* A person who works for him-, or herself ina governmental or private capacity.
wpsprenhnll.eom/chel _nathe dental 2/0.9128,1352887-content,00. html

* A contractor who is self-employed.
www.mtgmortgages.com/glossaryl.him

* A person who is hired by a company, but works for himself/herself. The company is a client, rather than an

employer. . o
www markelconscious com/diol2 him

* Person who agrees with a party to undertake the performance of a task for which the person is not
expected to be under the direct supervision or control of the party. Ordinarily this arrantgement and
relationship shields the party from liability for negligent acts of the independent contractor that occurred
during the Performance of the work. For example, a medical consultant is an indeperdent contractor for

whose negligent acts the attending doctor is not liable.
www'S.aaos org/oko/vb/online pubs/professional liability/glossary cfm

e A Person who acts for another but who sells final results and whose methods of achieving those results are

not subject to ttie control of another.
www.sanderco.com/Glossary%20Pages/Lhtm

 means an individual contractor or an employee of a contractor who provides personal services and who is
not an employee of the state of Michigan.
www.state.mi.us/mdC$/Rules2002/crule9 hint

* One who is hired to do a particular job and is subject to the direction of tiie person incharge Independent
contractors pay for their own expenses and taxes and are not viewed as employees with benefits

www peakagents ca/glossary/’3 him

* An independent contractor 15a person or business which provides goods or services lo another entity
under terms specified ina contract. Unlike an employee, an independent contractor does not work

regularly for a company
en Wikipedia org/wiki/|ndependent_contractor

r/\vw\v.google.com search'/hl uuVIi .Sioi ilefmore&dcll ciuvi] ilcfitiLvINDEPENDH... 2/27/2(100
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SENATE FINANCE COMM.TTEE REPORT

DATE: 4/28/06

REPCRTED QUT
MAY 06 A0

FURTHER: SENATE FINANCE COMMITTEE
DATE TURNED
INTO OFFICE

Zock?

Finance Committee considered CS FOR HOUSE BILL NO. 409(L&C)

HB 409 NO WORKERS* COMP. FOR REAL EST. LICENSEE

"An Act relating to excluding qualified real estate licensees from workers' compensation coverage."

and recommends:
] be replaced with CS
] adopt Previous _ CS
] attached amendment(s)
] adopt Letter of Intent by

] further referral to

NEW FISCAL NOTE(S):

[ 1 APPROPRIATION - no fiscal note

SIGNATURES AND RECOMMENDATIONA:

O iK il
n ift/vz, [y

i \r*

CochairK

CS Senate Bill:
[ ] Same Title
[ j New Title

SCS House Bill

[ ] Same Title

[ j Technical Title
Change

[ ] New Title w/
SCR#___

Committee

Committee

PREVIOUS FISCAL NOTE(S):
Department  Date  Fiscal  Ind.  Zero  FN#

CPrrtr&UL
Labor*

DO Do Not NOREC  Amend

Pass Pass

ls '

>



FISCAL NOTE

STATE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Date/Time (Note if correclion):

Title No Workers' Comp for Real Estaio Licensee
Sponsor Lynn. Rokoberqg
Requester Labor & Commerce

Expenditures/Revenues

Fiscal Note Number:

Bill Version: CSHB 109(L&C)

(H) Publish Date: 3/1/06

Depl. Affected Commerce

'RDU Corp. Bus & Ptof Licensing (117)

Component Corp. Bus & Prof Licensing

Component No 2360

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0

CAPITAL EXPENDITURES

ICHANGE IN REVENUES ( ) 0.0

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
1156 Receipt Supported Services
TOTAL 0.0

Estimate of any current year (FV200G) cost:

FY 2010 FY 2011 FY 2012

0.0 0.0 0.0 0.0 0.0

0.0 0.0 0.0 0.0 0.0

(Thousands of Dollars)

0.0 0.0 0.0 0.0 0.0

00

Mark tiiis box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach n v s.im.v t:,vi<il necessary/

This legislation excludes real estate licensees from workers' compensation coverage

operations of the division.

Il does not impact the

Plinne (907) 465-2572

Prepared by: Katiiunno Mason. Administrative Mnn.i'iur
Division Comomtions and Licensing

D.itu/Tmio 2/24/06 5 17 PM

Dale 2/24/2006

Approved by William C Noll. Commissioner
Agency Commerce. Community, and EconomicDevel
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STATE OF ALASKA
{00 LEGISLATIVE SESSION

Revision Dote/Time (Note it correction):

Title:

Licensee
Sponsor: Representative Lynn
Requester: House L&C

Expenditures/Revenues

No Workers' ( 0 mpensation For Real Estate

| REPORTED QT
| may 0 5 2006
JBESATE fNASCE COMMITTI

CSHB409(L&C)
3/1/0G

Fiscal Note Number:
Bill Version:
(H) Publish Date:

Labor and Workforce Development
Workers' Compensation
Workers' Compensation

Department
RDU:
Component

Component Number: 344

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2007
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0
CAPITAL EXPENDITURES
[CHANGE IN REVENUES ( ) |
FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mer.tal Health
Olher (Specify Tyf.. -G mnol nl'bre..i*-

TOTAL 0.0

Estimate of a ly current year (FY200G) cost:

FY 2008

0.0

0.0

None

FY 2009 FY 2010 FY 2011 FY 2012
0.01 0.0 0.0 0.0
(Thousands ot Dollars)
0.0 0.0 0.0 0.0

Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:

POSITIONS
Fulntiine
Part-time
Temporary

|[ANALYSIS: (Atiizna pomrepngtt «ie >

There is no anticipated fiscal impact to the department as a result of this legislation.

I"1iM " .tt, I".ml F Lis.mkie. Din clot I'r 'l 4G5-G0O5D
Workers' Compensation Date Imu. 2/23/0G 12:01 PM

Ap|/g..fr, Grog O'Cliray. Cnnnnir.signer Date 2/23/2U0G

Ai- . Department ut Labor and Workforce Development
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Miltary < Veterans” Alairs "Boh Lvnn's Alaska Blog” AlaskaDislrict3r.blogspot.com

Phone (907)269-0205
Las (907) 269-0207

Sponsor Statement
CS for 11B 409
Exempt Qualified Real Estate Licensees front
Worker’'s Compensation Coverage

[1B 409 would amend AS 23.30.230 to specifically exempt certain real estate professionals from
workers' compensation coverage.

broker because that is state law. but they operate their individual business as "independent
contractors.”

control and decide what days and hours they will work in order to achieve the goals they set for

education, advertising, long-distance phone calls, and business insumnec on their vehicles. They
often pay for their ow n computer, printer, and other office equipment, and create and pay for

their own indi\idual websites. Independent Contractors pu> quarterly estimated income tax and
pay. not only for their own social security taxes, but that portion of the social security tax that an

employer would normally pay.

In short, real estate licensees operate an independent husiness within a business For these

reasni. \ it is an unnecessary financial hardship and inappropriate for the business owner to pay
workers compensation for these independent contractors. In fact, the federal Government - IKS
recognizes qualified real estate licensees as independent eontraetois and In passing HB 400, (he

state would too,

Your support of this bill is respect fulls requested.

TINUE >,
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See. Lf23.30.230”. Persons not covered.
(a) The following persons are not covered by this chapter:
(1) a part-time baby-sitter;
(2) a cleaning person:

(3) harvest help and similar part-time or transient help;

(4) aperson employed as a sports official on a contractual basis and who officiates only at sports
events in which the Elayers are not compensated; in this paragraph, "sports official” includes an umpire,
referee, judge, scorekeeper, timekeeper, organizer, or other person who is a neutral participant in a

sports event;

(5) a person employed as an entertainer on a contractual basis;

(6) a commercial fisherman, as defined in AS 16.05.940 ;

(7) an individual who drives a taxicab whose compensation and written contractual arrangement is
as described in AS 23.10.055 (aj( 13). unless the hours worked by the individual or the areas in which
the individual may work are restricted except to comply with local ordinances;

~(S) aparticipant in the Alaska temporary assistance program (AS 47.27) who is engaged in work
activities required under AS 47.27.035 other than subsidized or unsubsidized work or on-the-job

training; and

(9) a person employed as a player or coach by a professional hockey team if the person is covered
under a health care insurance plan provided by the professional hockey team, the coverage is applicable
to both work related and nonwork related injuries, and the cov erage provides medical and related
benefits as required under this chapter, except that coverage may not be limited to two years from the
dale of injury as described under AS 23.30.095 (a); in this paragraph, "health care insurance" has the

meaning given m AS 21.12.050 .

~(b) The exclusion of certain persons under (a) of this section may not be construed to require
inclusion of other persons as employees for purposes ofo mpensation under dll'- chapter.

(cl In this section,

(1) "on-the-job training" means training provided In an employer under a formal agreement with a
department of the state, or an agent of a department, for which wages arc paid by the employer to a
participant in the Alaska temporary assistance program (AS 47.2*’? while the participant receives job

training;

(2) "subsidized wank" means employment, by an employer, of an Alaska temporary assistance
program participant in a work placement for which the participant receives wages from the employer,
subsidized by, and subject to an agreement between the employer and, a depaitment o f'he state or an

ent ol adepartment; "subsidized work™ does not include community work service, job sampling

placements, or preplacemenl activ ities such as job readiness assessments, job searches, education, <r

vocational training;

hup www legis state akai‘cgi-hin lidinisu dil slall\05 quer\ 2312 UI21 230" doc jlloo 3 52006
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(3) "unsubsidized work" means employment, by an employer, secured by an Alaska tempora?
assistance program participant, with or without the assistance of a def)artment of the state or an agent 0
a department, for which the participant receives wages from the employer; "unsubsidi/.ed work™ does
not include self-employment,

hitp v legis state ak us cgi*hin folioisu.dll'staltxitf query 23121:3(P21:230" doc JU<> 35 2000
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CfltnrwMty

Frank 1j. Murkawski, Goitntor
Wi illiam C Noll, Comminioner
Linda S. Ilall, Duictar

To: Representative Bob Lynn
Representative Norman Rokeberg
Representative Ethan Berkowltz

Date; April 6, 2006
Re: HB 409
From: Linda Hall

On the House floor yesterday during discussion on the above hill, a question
was asked regarding the claii is history for the realtors classification, | have

asked for information from thc National Council on Compensation Insurance
and received the following information:

There is no specific realtor code in Alaska, Thc primary codes used are 8742
outside sales) for sales agents and 8810 (clerical) for support staff. These

classifications are very broad ?roupinags encompassing all outside sales reps
and support staffacross the state and there is no way to segregate real estate

from others in these groupings.

Code Frequency (Claims/$1 Million Payroll) Average Severity
8742 (Sales)

2002-2003 365 $ 9,140
2001-2002 515 $12,131
2000-2001 466 $10,978
1999-2000 131 $ 7,983
8810 SCIericaI)

2002-2003 518 9.832
2001-2002 535 §11,339
2000-2001 663 10,811
1999-2000 650 $8,675
State Totals (All Classes)

2002-20 1.966 $15,349
2001-2007 2.160 14,349
2000-2001 2.513 %12:474
1999-2000 2.644 $10,085

IM). Box 110805, Juneau, Alaska 99811-0805
Telephone: (907) 465 7.515  Fax' (907) 465-3422 Tcxi Telephone: (907) 465-5437
Imiuil insuranccfr/’cnmmecrcc.state ak.us ~ Website: hti|i://\vww.cturuncrce.statc.3.us/injurjncc/
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Since the groupings for these two classifications are so broad, it is difficult, if
not impossible, to'make any meaningful analysis of the frequency or severity of
claims within the real estate industry. The iriformation does give some overall
idea of the nature of the exposure for the overall risk faced by the broad group.

For example, the number of claims (frequency) has decreased while the average
cost of a claim (severity) has Increased. These trends exist in both the sales
class and the clerical class as well as for the state as a whole. While the
number of claims for the sales class is generally less than the number of
clerical claims, the average cost of a claim is comparable for both classes.
Compared to the state totals, the frequency is significantly less for the sales
and clerical classes but the severity is only somewhat lower.

As an additional piece of information, the current rates per $100 of payroll for
these classifications taken from the assigned risk pool are $1.21 for the outside
sales classification and $1.26 for the clerical classification.

Please do not hesitate to contact me should %ou have questions or ifyou would
like to discuss this information in more depth.



FRANK H. MURKOWSKI, GOVERNOR

fL Workf Devel P. O. Box 21149
Department Of Labor and Workforce Development Juneau, AK 99802-1149

Phone: 9907)465-2700
Fax: (907)465-2784

OFFICE OF THE COMMISSIONER

February 7, 200G

The Honorable Thomas Anderson, Chair
House Labor and Commerce Committee
Stale Capitol, Room

Juneau, Alaska 99801-1182

Dear Chairman Anderson:

My .staff and I have reviewed the provisions of HL3 409 currently before
your committee. Asyou know HL3 409 would amend AS 23.30,230 t0
speC|f|caII¥_ exempt certain real estate professionals from workers’
compensation coverage. The exemption is limited to professionals licensed
(under the provisions of AS 08.88,161) as real estate brokers, associate real
estate brokers, or real estate salespersons. In order for the exemption to
appIY, those licensed professionals will have to be workln% undera written
emp_o?]/ment contract that provides they will not be treated as “employees”
for cither workers' compensation or federal income taxation purposes. As
well, their pa(Y will have to be directly related to sales or output rather than

hours worked.

As workers' compensation benefits are a vital part of our social safety
net, | usually speak against new exemptions from the Workers’
Compensation Act. However, it is only fair to acknowledge that much of the
real estate sales industry has consisténtly chosen to organize in ways that
already allow licensed professionals lo work without workers' compensation
coverage, Those organizations include sole proprietorships, partnerships,
limited liability companies, corporations whose officers waive workers'
compensation”coverage, and properly established “independent contractor"
relationships. Unfortunately, a definitive determination whether an
independent contractor relationship has been properly established can only
be obtained on a case-by-case basis from the Workers' Compensation Hoard
after an injury. That leads lo uncertainty, frequent disagreements about, thc
employer's insurance coverage and premiums, and considerable frustration

throughout the real estate sales industry.

~ There is no easY way to remove that general uncertainty because it
arises from the need to apply a fact-specific, twelve-point "relative nature of

%,J Uii'il*Sor



Representative Tom Anderson Page 2 Februair 7, 2006

the work" test developed by the Alaska Supreme Court to define the
"Independent contractor” relationship. Inlight of that fact, 1support the
focused exemption for licensed real estate professionals_contained in HB 409
in order to relieve tiie current unacceptably uncertain situation,

Thank you for the opportunity to address this legislation.

Commissioner
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Nancy Manly

From: Mark Korling [markkortmg@remax.net]
Sent: Monday, February 06, 2006 5:51 PM
To: Rep, Bob Lynn

Subject; Thank you Bob...

Follow Up Flag; Follow up
Flag Status:  Yellow

Representative Lynn, (Bab)

|am sending you a coPy ol an email Iwill be sending lo all the Representatives on the Labor & Commerce
Committee. “I'have only sent this to you and Rep. Tom Anderson so far. Any comments?

Dear Representative

A bill sponsored by Rep. Bob Lynn will be | jaded toward your Labor & Commerce Committee soon. The Billis
HB 409 ! support this billand would encourage you to do the same. I've been fighting this issue for years and
there was a time, not all that long ago, when real estato licensees were exempted from Workers Compensation
Insurance as we were considered "independent contractors"by insurers as well as the Board. We would like the
option to be able to have, or not have, coverage for our independent contractors. They could also purchase

coverage for themselves if they chose to do so.
We. real estate licensees, have been, and still ere, considered by the Internal Revenue Service to bo

acting as independent contractors. Our licensees here at RE/MAX Properties, Inc. oxecuto a very complete and
thorough 11 page Independent Contractor Agreement and pay for all their services. | have owned and operated
this business since 1980 | also have the franchise for RE/MAX offices throughout the State.

| would bo glad to answer any questions you may have and may bo able to testify in person a little laterin

the session.

Also, | would like to take a moment to "Thank you for serving"! | appreciate all you sacrifice to try to moke Alaska

a better place to livo.

Thank you Tom, for your attention to ,his matter. | don't ask for much and try to ask for things that seem

reasonable. There arc a lot of con.plicated issues hero in the Workers Comp Statutes.

morkkorllng«remax.nel  907.276.2761
b(ok*f-own#r. RE/MAX piop#iti*i, inc
lopionol ownoi, RE/MAX ol olo»ko, Inc.
HOW. Jflth Aw Anchoiaao, AK 99503

2071200
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"For nearly 20 years, lhe IRS has been prohibited by law from
Advanced Search

issuing any guidance regarding employment tax stalus.”
Commissioner Richards said In 1986 and in 1995. when this
vjthor altended the While House Conference on Small
Buciness. the employee versus contractor issue was discussed
at le< nth by irate businesses owners It appears that the IRS has
at lasi | eard our complaint In a March 18 announcement. IRS
Commissioner Richardson stated. 'People have complained
about the uncertainty that results from worker classification
under the (20) common lav; standard(s), yet we (the IRS) are
prohibited from issuing guidance (hat is more up lo date |
believe lhal these initiatives we are announcing today will help
ease some pressures that both the business community and the

g Pnntc' I ric tcuy h.uie

IRS face"”

The IRS announced on March 18. 1995 that they are suspending employee-independent
contractors aja ts for the next few months and they have developed new audit training
manuals and employment tax audit guidelines A'so included in this announcement is a "let's

make a deal” settlement offer

Whether a worker is defined as an employee or independent contractor is a matter of a
complex set of 20 common law factors plus interpretations by numerous court cases Back in
the late 70 s the courts and IRS audit teams were overwhelmed with mounlains of audits
related to the definition of an employee A cry went from businesses to Capital Hill and
Congress passed Section 530 of the Revenue Act of 1978 Companies received a brief
lepneve from employment tax audits until the late 80 s and early 90 s when the IRS began re-
attacking the employee versus contractor issue Now with ihe IRS audit teams agam being in
a quagmire over the issue the IRS has taken the mit ative to more clearly define employee
and to offr.i those businesses already under audit an alternative to bankruptcy

The me recent suspension of employee versus con' actor audils is to given thc* IKS time lu
tram audi.ors m field on _mnew manual procedure related to worker reclassification The
training materials will focus on defining an employee by determ rung the control the company
has over the workers The materials discuss the control factors under the 20 common law
standards and guides auditors in determining which of those 20 factors are relevant The IRS

def nes control as

Anyone who performs services is an employee if you as an employer can

control what will be done and how it will be done 1his is so even when you give
the employee freedom of action What matters is that you have the legal right to
control the method and result of lhe services

A draft copy ot me new manual on worker reclassification can be obtained free Wnte Dean
IRS School ot taxation. CD TX, 2221 S Clark St , Arlington, VA 22202

Sofe-ITarbor Rules

Reckon 530 of the Revenue Act cf 1978. prohibited the IRS by law from issuing any guidance

regarding employment lax stalus and proposed several safe huibut rules” for companies who

112201

uww uncleled com AulhoisRou (ifelullicks emph>\cecon him]
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were under employmen! tax audits Roughly. Section 530 passed by Congress in 1978 said, . .
" . . " [x~| Contesting IRS Penalties
IRS lay oft until we (Congress) defines an employee " Here 18 years later, Congress has not
define employee and has prohibited the IRS from issuing any regulations on the subject By Holmes F Croud'
Over the years, |lhe IRS interpretation of the "safe-harbor rules™ has gone from liberal to St d U

conservative In 1979 and 1980 on most employment tax audits, the IRS allowed company s
to fall under the safe-harbor rules Bui during the era of the "no new taxes,” the IRS began a tO the | S

ultra conservative interpretation of Section 530 and it was near impossible for any company
under IRS employment tax audit to claim the safety of Section 530

On March 18 the IRS announced that they are establishing new procedures that will ensure
that auditors properly apply the taxpayer relief provisions under Section 530 of the Revenue

Act ol 1978 The new policy on application of lhe safe-harbor rules will be more liberal and
By Frederick W Doily

allow more companies to rely upon Section 530 safe havens

S3 Tax Savvy

Let s Make A Deal

or Sma
The most significant aspects of the March 18 announcement details the two new expedited BUSIneSS
procedures for companies whose existing worker classifications are being questioned by lhe

IRS

First, Ihe IRS is establishing new procedures under an optional classification settlement

program that will allow companies and auditors lo resolve contractor versus employee issues
By Frederick W Dnily

earlier in lhe audit orocess

For example, companies that filed Form 1099, Information Returns, but failed fo meet the
other two requirements under Section 530 safe-harbor rules, could reclassify their workers to
employees prospechvely and pay only a specified lax assessment not exceeding one year s
liability The amount of the assessment would depend on the extent to which the company has

satisfied the safe-harbor requirements under Section 530

Secondly the IRS has expanded procedures developed last year io allow companies to, at
their option, to apoeal employee versus contractor issues to the IRS Appeals function even
wh ‘e an audit is in progress This procedure which is a part ol the taxpayer rights initiatives
the IRS announced earlier this year, is designed to resolve employee versus contractor issues

easier in the audit process

Time Line

On March 5 1996. the IRS began a two year test j eriod o' the classification settlement
pro%ram A one years test of the early referral to Appeals procedures begins on March 16.

Dunng the suspension of me employee versus independent contractors audits, the IRS v.ill be
training field office personnel on lhe new expedited procedures for companies currently under
aud! ihis auihoi believes iho: the because the training has not been budgeted for dunng the
cur'ent uscal year the tra n ng will not fake place until alter October 1. 1996. the beginning of
the next fiscal year s budget The effect of budget constraints will be to put on hold any
e»-stmg audits or appeals until after the training of feld personnel The date ol the training v.ill
vav across the county depending upon other budgetary demands of local offices

Bottom Line

Uncer this new policy, ihe IRB wii' waive much of lhe back taxes t asserts that companies
owe Tor many companies tna have been consistent m hew they class ly their workers the
IRS Will let them to shift to employee status without penalties for poor years This policy s
conS'Stent with other recort policy changes which focus on future compliance of companies

hither than concentrating h* jv«ty of punish nonl for past non-compliance with the laws

A mough not a solution fo- every company 'l is a beginning step |j settlement

| cr More Information

http Wwu unclcl'ed com Auiluuskim (irdaHu ks'empliAcecrni html | 12'2(100
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Call lhe IRS al 1-800-TAX-FORM and ask for Publication 937 Business Reporting, and for
Form SS-8. Information for Use in Determining Whether a Worker is an Employee for Federal
Enploymenl Taxes and Income Tax Withholding The purpose of the SS-8 is for workers and
companies to answer the questions mail the SS-8 to their Service Center, and receive back a
Private Letter Ruling from the IRS on the status of the company's worker(s) Do not take
these questions ."ghtly Secure a copy of the SS-d for yourself The questions are worded in
such a way that most all workers are employees Occasionally, the IRS Revenue Officers
requests that companies complete SS-8 Professional tax advise should be sought before

submitting this or other forms to the IRS

Who Is An Employee7

The IRS Definition

The Internal Revenue Service uses these catena to determine whether an individual is an

employee or an independent contractor The worker is 3n employee if

« You or your representative tells the worker where when, and how to work

¢ You tram the worker

¢ The business performance depends on the worker

¢« The worker has a continuing relationship with the company

« The worke s services must be personally rendered by the him/her
« You set the worker s work hours

¢« The worker works on the employer s premises

¢ You are paid by tne hour, weeks or month

« You furnish tools and materials
can fire the worker without violating a contract

* The worker has a right to quit without incurring a liability

« The worker does n toffer the worker's services to the public at large

+ The worker has no opportunity for piofit or loss as d result of tne worker's s”rvict
« The worker has no significant investment in the business

* You require the .vorkef to submit oral or written reports

« The- worker is a corporate officer

* You

Section 530 Safe Harbor Pules
Sedan 530 p'oviries certan sale-harbcr mles |If you could fall under these safe-harbor rules,

the IRS could nca re-define the worker as a employee In general if, the

company treated m individuals consistently as a contractor and the
company was m full compliance hy Ming all required forms such as Form 1009 and 'f

the
'onpany could rei, cn one ot three basis for their practice of carrying the worker as a

contractor
Judicial precedent (A court ca|>- in the company's favor;

Post IKS Audit (A past IRS audit determine (he worker to be a contractor;
Industry Practice I There is a long-standing rr ,iled practice of treating such

workers as contract!

o

« then the IRS could not change iv :talus of ihe worker to employee

70 Common Law Factors

1 Instruction
2 Training
Integration

3
1 Service rendered personally

iy WA unclcfed cum Author.xkem (iret.il licks cmplin eecun htm | 13 :oun
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Hirmg, supervising, and paying assistants
Continuing relalionstvp

Set hours of work

Full-time work required

Doing work on business owner s premises
10 Accomplishing work in certain order or sequence
1 Submission of oral or wrilten reports

12 Melhod of payment

13 Payment of business or traveling expenses
11 Furnishing tools and equipmenl

15 Significant investment

16 Realization of profit or loss

17.  Work for one entity at a hrne

18 Offer their services to the general public

19 Right to discharge

20 Right to terminate

© 0 N O »

Previous Article | Next Article
List of Articles by Greta P Hicks. CPA
GRETA P HICKS, CDA and former IRS manager, concentrates in solutions to IRS problems
ana advises business and lax professional on IRS policies and procedures Ms Hicks is owner
of TAX SOLUTIONS, Inc ,a company providing educational materials and programs on

so'uTons to IRS problems and is a nationally known speaker and writer on solutions to IRS
problems To arrange for consu'lation contact gretahickscpaioiyahoo com Greta's iveb site

htlp.'/www grefahicks com
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Licensed Real Estaie Agents - Real Estate Tax Tips

Most real estate professionals operate their business as a sole proprietorship This means
lhat you are not someone's employee, you haven't formed a partnership with anyone, and

you have not incorporated your business

Statutory Nonemployecs

Licensed real estaie agents are statutory nonomployees and are treated as self-employed for
all Federal tax purposes, including income and employment taxes, if

* Substantially all payments for their services as real estate agents are directly related
to sales or other output, ralher than to the number of hours worked

* Their services are performed under a written contract providing that they will not be
Ireated as employees lor Federal tax purposes

This category includes individuals engaged in appraisal activities for real estate sales if they
earn income based on sales or other output

Additional Resources

Publication 15-A. Employe’ s Supplemental Tax Guide 'Supplement to Circular E. Employer's
Tax Guide Publication 15)

Imp uuu irv.gns husinesses small industries .mide i>,el "JN'OJ.im html
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id. Miking Service Available to Genera] Public. Doc* the worker offer
services to the public? The fact that « worker makes his or her serv-
ices available to the é;eneral public on a regular and consistent basis
indicates an Independent contractor relationship.

19. Right to Dischargo. Gm the worker be fired? The right to discharge
aworker is a factor indicating that dht worker is an emFone* and the
person possessing the right b the employer. An .rnploycr exercises
control throth the threat of dismissal which causes the workei to
obey the employers insrructioru. An Independent contractor, on the
other hand, cannot be fired as long ju the independent contractor
produces a result chit meets the contract specifications.

20. Right to TerminiU. Gin the worker quit without Incurring liability?
If the worker hu thc right to end hb or lier relationship with the
erson for whom the services arc performed at any tune without
Incurring liablliry, an employer/employee relationship exists.

These are the factors the IRS has used when determining whether a real
tscate salesperson b an employee or common-law independent contractor.
Some axi nplea of how these factors have been applied can be found in die
summaries of relevant case deciaic is and private letter rulings In the

Appendix.

Th« Federal “Safe Harbor” Rule

Also of Literest to real estate broker* who desire to maintain a common-
law independent contractor relatlonshlﬁ with salespeople Is the "safe
harbor" provision under Section 530 of the Revenue Act of 1975

Under this section, the IRS exempts Independent contractors rrnm the 20
common law factor* if k) of the following three criteria arc met.-

J. Individuals doing similar work have heen consistently treated like inde-
prntlent contractors ilnce December 31, 1977

2. Tlie independent contractor never has been treated like an employee,
and ilnce December 31, 1976, 1099* have heen fi|*H for the inde-

pendent contractor.
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3. There was a reasonable basis for treating the worker at an independent
contractor based on:

mSimilar judicial rulings, IRS rulings, or an IRS Technical advice
memorandum;

mPrevious audits, m which a broker was not fined for treating workers
doing similar work &* Independent contractors; or

* Practice in the industry to treat such workers as Independent
contractors.

to state law requirements such as state

This txamption do« not appIE :
income tax withholding, workers' compensation, and unemployment
compensation. Nor docs it apply to legal liability: for example, for tortious

acts of thc sales associate.



