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Alaska State Legislature

SESSION ADDRESS INTERI... ADDRESS
11- Mill lja> Read

Alaska Stale Capitol
Juneau, AK 09801-1182 Kodiak. AK 99615
(907)486-8872

(907) 465-2487
Fax (907)486-5264

Fax (907) 465-4956 \ .
Representative Gabrielle LeDoux

SPONSOR STATEMENT FOR CS IIP 325(JUD)
24-1.51222VX

An Act relating to post-conviction DNA testing; and amending Rule 35.1, Alaska Rules of
Criminal Procedure.

DNA testing is a new technology that has enabled criminal justice systems worldwide to prove
the guilt or innocence of many people who claim they were mistakenly convicted. This Act
would enable Alaska criminal law to keep up with new technology, joining 40 other states in
providing a statutory right to DNA testing when meaningful claims of innocence have been made
by those convicted. In cases where the DNA would be probative of guilt or innocence, this Act
will provide Alaska with a clear procedure for assessing such claims and, where appropriate,
enable DNA testing of existing biological evidence. This will enable Alaska to quell any
lingering doubts where such claims of innocence have been made. Providing access to such
testing will serve victims, police, prosecutors, the public, and public faith in our criminal justice

system.

This Act would help enable Alaska to receive funds under the Congressional Justice for All Act
of 2004 (H R. 5107), which, under the leadership of Senator Frist, Speaker Hasten and President
Bush, provides financial incentives for states to allow post-conviction DNA testing, and provides

funds for qualifying states to pay for such tests.

Specifically, this Act establishes an application procedure for DNA testing and the appointment
of counsel. A person who lias been convicted of a crime may petition the court for testing. If the
court determines that the facts warrant testing, the court will appoint a public defender if the
applicant is indigent and that agency will pay for the testing. Law enfoicement agencies will
retain any collected biological evidence pertaining to the offense.

In this way. a person has an opportunity for testing in order to prove actual innocence. The court
will determine whether the case merits this extra step, so not every person who requests such
testing will automatically receive it. Fourteen of the nation’s 175 DNA exonerations involved
innocent people facing execution. 1he other 161 innocent people were simply being forced to
endure large parts of their lives behind bars for crimes they did not commit. Wrongful
imprisonment, as well as wrongful execution, victimizes an innocent person-whieh is never the
intent of our criminal justice system. This legislation can help free an innocent person and re-
focus law enforcement attention on the real perpetrator, who otherwise enjoys the comfort of
knowing an innocent person was deemed responsible for their crime.

RjprescniiHivc_(tahricllc_l.cr)»ni\(«lepis.siatc.ak us



Alaska State Legislature

INTERIM ADDRESS

SESSION ADDRESS

Alaska Slate Capitol 112 Mill Hay Road

Juneau. AK 99801 -1182 Kodiak, AK 99615

("07)465-2-187 (907)486-8872
Fax (907) 480-5264

Fax (907) 465-4956

Representative Gabrielle LeDoux

MEMO

TO: HOUSE FINANCE COMMITTEE MEMBERS

FROM: REPRESENTATIVE GABRIELLE LEDOUX #

SUBJECT: CS MB 325(JUD)-VERSION X
POST-CONVICTION DNA TESTING

DATE: APRIL 12. 2006

24-1.S1222W

Changes'Adopted in House Judiciary

Pace 2, Line 24 [45 days] 60 davs
Increases the amount oftime the attorney general has to respond to the

application and any supplement filed by the applicant's counsel and to

prepare for a hearing.

Page 2. Line 31 (reasonable probability that a reasonable trier of fact would have]
Text deleted, due to redundancy.

Page 3. Lines 21-25 The invcsii cathic law enforcement aconcv shall preserve anv hiolocical
material identified durinc the huesihmiion of a crime or crimes for wineh
anv person mav file an application lor DNA icsiinc under AS 12.72.200-
12.72.250. The identified biological maieri:il sii:i]l be preserved for the
period of lime that person is incarccrniod in connection wilh lhal ease.
Text added to address the preservation of evidence.

Kopicsent.itiv<-_(ialuicllc.l eDouxU leyiN.M.iic ak tis
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Alaska State Legislature

SESSION ADDRESS

Alaska Slate Capilnl

Juneati, AK 00K0I-1182

(907) 405-2487
Fax (907) 405-4956

TO:
FROM:

SUBIJECT:

DATE:

Section 1

Section 2.

Representative Gabrielle LeDoux

MEMO

HOUSE FINANCE COMMITTEE MEMBERS
REPRESENTATIVE GABRIELLE LEDOUX

SECTIONAL SUMMARY 24-LS1222\X b N e b
APRIL 18.2006

INTERIM ADDRESS
112 Mill Bay Road
Kodiak, AK 99615

(907)486-8872
Fax (907) 486-5264

Creates a new procedure in statute for convicted persons to request DNA testing

of biological evidence from the conviction and sentence the person is serving.

Provides notice that a portion of section 1 lias the effect of amending Rule 35.1,

Alaska Rules of Criminal Procedure.

Representative (ialiriclle_l.eDou\(,flopis.stale.akuv



Barry C. Scheck, Esqg.
Peter J. Neufeld, Esq
Directors

Maddy delLone, Esq.
Executive Director

Innocence Project
100 Fifth Avenue, 3,dFloor
New York, NY 10011

= Tel 212.364.5340
Fax 212.364.5341

wivtv.innocenceprojecl. org

MEMORANDUM

To: Alaska State Legislators
From: Stephen Saloom, Policy Director

Date: April 18,2006
RE: H.B. 325: Denying DNA testing if possibly guilty of “lesser included offense”

Section 1. (h))2)(C) of 1113 325 requires that for a post-conviction DNA testing application to be
properly filed, the applicant must swear that he “was innocent of the crimes for which the
applicant was convicted and any lesser included offense’. " (Emphasis added.)

The Innocence Project has no quarrel at all with swearing innocence “of the crimes for which the
applicant was convicted,” but notes that Alaska would be the only state in the nation that
denies post-conviction DNA testing if the applicant might otherwise he convicted of a
“lesser included offense.” This provision is a radical departure from other stales' practice,
and in the interest ofjustice should he stricken from the hill.

Below please find a list of the 40 states (plus DC) that provide a statutory right of DNA testing -
as well as whether they deny testing if the applicant was involved in "any lesser included
offense.” (In short, the answer is that NONE of these states deny testing for that reason.)

AZ - no
AR - no
CA - no
CO - no
CT- no
DE - no
DC - no
FL - no
GA -tio
Ill-no
ID - no
IL - no
IN - no
IA - no

Benjamin N. Cardozo School of Law, Yostnva University
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KS - no
KY - no
LA - no
ML - no
MD - no
MI - no
MN - no
MO - no
MT - no
NE-no
NV - no
NH - no
NJ - no
NM - no
NY - no
NC - no
ND - no
OR - no
PA - no
Rl - no

TN - no
TX - no
UT-no
VA - no
WA - no
WYV - no
WI - no

In fact 11states (FL. IN. KS. KY, MD, MI. NE, OR. PA. WA and WV) allow the evidence to be
heard even if it would prove only that the charge or sentence was more severe than the fads

merited.

Tluink you for your consideration of these facts. | would be pleased to answer any questions on
this issue. .Ssaloomftrinnocenceproicct.oru or 2J2.36-1.539-1.



Barry C. Scheck, Esq.
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Executive Director

InnocenceProject
100 Fifth Avenue, 3 Floor
— New York, NY 10011

|= Tel 212.364,5340
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MEMORANDUM

To: Alaska State Legislators
From: Stephen Saloom, Policy Director

Dale: April 13, 2006
RE: Fiscal Note, 11.B. 325, An Act Relating to Post-Conviction DNA Testing

The Innocence Project is extremely pleased to know that Alaska is seriously considering joining
dO other stales in providing access to post-conviction DNA testing where such testing could
settle legitimate questions of innocence or guilt. There have been 175 eases in the United Slates
where post-conviction DNA testing has proven that an innocent person was convicted of a crime
he did not commit - and the real perpetrator had not been brought to justice.

In short, the experiences of these other states has been positive, as faith in the integrity of the
criminal process has been bolstered by the willingness to conduct such reviews. It is also
important to note that there have been no reports that such laws have “opened floodgates™ or

otherwise created significant burdens for the courts.

This memo addresses the Fiscal Note that accompanies I1.B. 325. While the Innocence Project
respects concerns about ensuring the resources necessary to respect the intent of the legislation,
our experience and that of our Innocence Network throughout the country is that many of the
concerns expressed in the Fiscal Note are not likely to come to pass.

| have replicated the Fiscal Note language below, breaking il off into sections which are then
addressed. 1 hope this is helpful to you. and would welcome any questions that you might have,

SSalooinQir.nocencopro:. 1<:.cm or 212-364-5394.

ANALYSIS (For casv readme, orieinal laiiL’iiaec in reeular tvpe. comment in bold.)

) “This bill adds a new article to AS 12.72 allowing an incarcerated person to apply to the court
for post-conviction DNA testing. This committee substitute of the original bill makes some
changes that will cost the Stale money. Proposed AS 12.72.21()(1)allows DNA testing if the
results ‘could’ establish a reasonable doubt as to the applicant's guilt. This language is very

broad in that just about anything ‘could’ do that."”

Benjamin N. Cardozo School ol Law. Yeshiva University
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Comment:
The change to "could,” must be read in light of the larger sentence, which is:

"A court may NOT order DNA testing UNLESS the applicant shows that 1) by clear and
convincing evidence, that the results of DNA testing could establish a reasonable doubt as

to the applicant's guilt of the crime."

The applicant therefore has a significant burden (“clear and convincing”)of proving to the
judge that, in light of the facts of the case (see p. 2, lines 11 and 12) there could he such a

determination.
The burden will be taken seriously by judges, as will their historical deference tojury

determinations.

It’s also important that for such applications to he seriously considered, there must he
DNA evidence available which was not previously considered by the jury, or another judge
on a previous such motion. (With advances in DNA technology, sometimes later testing can
generate a DNA profile with certainty when previous technology was not available to the
applicant. This isnot “repealed bites at the apple,” hut continuing to seek an answer when

previous technology did not do so.)

Finally, the applicant's burden of proof is consistent with that of the vast majority of other
states’ on this point, and as noted above, there have been no reports Miat such laws have
“opened floodgates” or otherwise created significant burdens for the courts - even in larger
states, with criminal justice systems much less reliable than that of Alaska.

2) “The bill docs not require than (sic) an applicant show due diligence in pursuing requests for
DNA testing. The Department of Law is currently litigating a case in court that is 15 years out
from the original trial date, and is very difficult to handle as a result, and makes a due diligence

standard important.”

Comment:
A review of other stales' statutes shows that the vast majority of states do not impose any

deadline on applications for testing while the person isincarcerated, and in the few
instances where there are such deadlines, those deadlines have always allowed those with
old cases upon law's passage to have a similar amount of time to Hiel Again, this should he

' Statutory language addressing lime limitations, or lack thereof, on motions lor post-conviction DNA
testing:

A Z- at any time

ARK - unless under direct appeal

CA - while serving a term

CT - at any time during incarceration

DE - within 3 years of conviction, but that restriction is not to apply to those convicted before 9/1/00, who
were given three years from passage of lhe law.

DC - while in custody
FL - within 4 years of end of one’s criminal process (see law for how defined FSA sec. 925.11) or 4 years

418V6 3 timt c UVor/rmifif* r>ollinyy\lhykWiL (H".tl ATanyX)tAry Inlfiinflt f tfOiiO LK fIW ISCAINoIQ Momorn>Kh/fT) t4Q
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noted in light of the absence of claims of a significant burden created by such pioccdures.
Similarly, I’'m sure the Department of Law must handle various appeals; this law would

only create an avenue for a clear procedure on this type of procedure.

Indeed, if this law were already in place in Alaska, the Department of Law would not have
to be arguing so extensively, in both state and federal court, against such testing under-
current Alaska law, which isunclear about lion and when post-conviction DNA should be
tested. With the clarity of such a law, arguments over whether or not testing should be

after passage of the law, whichever is later, (n.b. Alan Crotzer was just exonerated after 24 years in
prison)

GA - within 20 days of entry of judgment new trial can be sought (or else good reason must be shown) or
w/in 30 days of that denial (or extraordinary reason must be shown) (n.b. Robert Clark was just

exonerated after 23 years in prison)

HI - at any time

ID - within 1 year, or within 1 year of law's passage - whichever is later

IL - no limit indicated

IN - no limit indicated

IA - no limit indicated

KS - at any time while in state custody

KY - at any time

LA - no time limit set (but after 2007 will have to seek relief under different section of laws - n.b. lifting
that time limit is currently being considered by the legislature)

ME - no time limit indicated
MD - no time limit indicated

MI - while serving prison time for felony conviction (tho bill has a 2008 deadline; lifting that is under
consideration currently by the legislature)

MN - Except at a time when direct appellate relief is available

MO - while in custody at DOC

MT - while incarcerated for a felony

NE - no limit indicated

NV - no time limit indicated

NH - while in custody

NJ - while serving a term of imprisonment

NM - a person convicted of a felony

NY - no limit indicated

NC - no timo limit indicated

ND - no limit indicated

OR - within 24 months of effective date of act (this was originally 48 months, but amended after sunset
clause was lifted)

PA - no limit indicated

Rl - no limit indicated

TN - at any time

TX - no limit indicated

UT - at any time

VA - no limit indicated

WA - while imprisoned

WYV - while imprisoned

W - at any time

Jiaoc jivru C ADocuments Anj ocal
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conducted would be much more easily and reliably resolved, and the resources of the
Department of Law, as well as the courts the public defenders, and indeed all Alaskans,
could be dedicated to the merits of the case as opposed to whether or not consideration of
the most probative evidence should be denied, despite its availability.

I urge the fiscal analysts to consider that in light of the Osborne litigation, this legislation

might actually save money.

3) “An additional provision is needed that would allow an appointed attorney to file a certificate
saying that the applicant’s claim has no merit - as a deterrent to frivolous claims.”

Comment:
Such a provision of law could actually cost - and waste - more money than it saves. 1must

first note that such a provision would he foreign to such laws nationwide, its affirmative
requirement is clearly inimical to the attorney client relationship, and indeed would
require extraordinary circumstances to be relevant.

That being the case, and given that the court can deny the application without hearing and
without appointment of counsel, such an effort could be a waste in futility, seemingly
requiring appointment of defense counsel - and inappropriate judge - to do the work of the
court, in a situation where defense counsel would be less likely to stop proceedings than the
court, which might itself deny the application and thus have wasted the time of the
appointed counsel, who otherwise wouldn’t ever have had to bother with the denied

application.

4) “Also, the original bill allowed the court to deny a successive application under this section.
The committee substitute does not inelude that language, allowing inmates to bring these
lawsuits time and time again."

Comment:
Given that the court will review all past cffoits to test the DNA, and would need to find that

the new testing sought (despite all past efforts - and to he paid for by the applicant) would
provide ncwlv probative evidence despite the previous efforts, the availability of a
successive application would be rare, and thus not costly al all. Hut it would fully serve

justice.

5) “Related to that, the CS also added language that requires police agencies to preserve any
biological material collected, for the entire time that the person is in prison. Again the broadness
of this language would require that investigator save anything that is animal, vegetable or liquid,
because it eould be "biological.” Litigious inmates will inundate the courts with request to test,
and re-test, and rc-rc-test all that stored biological material every time science indicates a new

testing method."

t reve j 191M tnhunot h iJvm MemoiAiKAr, Tiu
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Comment:
Evidence preservation has proven critical to both solving cold cases - as in New York City,

where underwear found in a drawer provided evidence that solved a series of rapes 20
years earlier - and to proving the innocence of persons - such as the 175 innocent people
proven wrongly convicted by post-conviction DNA testing - who have spent an average of

11+ years behind bars for crimes they did not commit.

Proper storage of such evidence would of course require some resources, but not many. As
it is clear that Alaska already does preserve evidence in many cases, such practice would
simply continue on a more organized scale, requiring perhaps slightly more space -
although this needn’t he on the same site; a central preservation area where space isn’tan
issue could be established - and perhaps some more boxes for storage.

Further, large items themselves needn’t he retained, just the appropriate sections thereof
that are likely to contain probative biology. Example, a car seat cover could be saved

instead of the car.

Finally, even the craftiest litigious inmates will have to convince a judge that the specific
biological material he is requesting to have tested exists and can be probative of innocence.
I would suggest that ifa “fishing expedition” begins for a litigious inmate, quick court
review of the applicant’s file would indicate as much, and such applications could clearly

easily be denied by the courts.

0) AIll of these considerations taken together will increase the workload of Law’s Special
Prosecution and Appeals section if this committee substitute is passed as written. It is
anticipated that an additional Vi lull time attorney will be needed to handle these cases. The cost
of the position is in keeping with the Department of Law’s FY 2007 timekeeping and billing rate.
One time costs of $6,500 are added for the first year of the funding, and removed thereafter. A
full time position is requested to allow for a full-time attorney if the workload and funds should
be available. The criminal division does not employ part-time attorneys as a rule.

Comment:
As noted earlier, this law would clear procedures for considering post-conviction DNA

testing, and if the Osborne case isany example, would thus save time, resources and
money, specifically because meritorious claims would ultimately prevail anyhow.

Further, it seems excessive to need a new lull-, or even part-time attorney to handle the few
applications that would pass court review, and thus require response. If it is Alaska
practice to automatically similarly increase the public defender budget with each sentence
enhancement and creation of new crimes, then perhaps such a move, for consistency’s sake,

would he merited here.

j inm Aliim C IDocumunls tnaSotttiglVMMiwllocAlSetinun|T utitiiaftty IniometFMOLKFCIFacjl Noto M nwiiniluiv
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Thank you for your consideration of the points made above. | would be glad to answer any

guestions or other information requests at any time.
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Kimberly Wallace

From: Tres [lewis@ acsalaska.net]

Sent: Wednesday, April 12, 2006 6:26 PM
To: Kimberly Wallace

Subject: HB 325 Fiscal Note Issues

Kim

| haVe copied the Analysis section of the fiscal note and will make comments in
italics based on the current version of the bill.. version 24-LS1222\X

"An Act relating to post-conviction DNA testing;
and amending Rule 35.1, AlaskaRules of Criminal Procedure."”
This bill adds a new article to AS12,72 allowing an incarcerated person to apply to

the court for post conviction

DNA testing. This committee substitute of the original bill makes some changes that

will cost the
State money. Proposed AS 12.72.210 (1) allows DNA testing if the results "could"

establish a reasonable
doubt as to the applicant’s guilt. This language is very broad in that just about

anything "could" do that.

The department oflaw is taking to broad a view on this - the word could in this ease means
DNA testing it does not mean other evidence it only means the DNA evidence could show

not some other thing or evidence

The bill does not require than an applicant show due diligence in pursuing requests

for DNA testing.
The defendant has no control over the speed at which new types o fDNA testing becomes

available. It may be true that he has DNA testing in the past but because ofa new type of
DNA testing he could show that he is innocent ca some point in the process he is going to
have to explain that he had DNA testing done but it is because ofthe new type of test that he

is making application.

The defendant is not going to wait 20 years to attempt to do this resting. Ifhe is innocent he
will want to see ifthe DNA testing could set himfree, this is common sense.

The Department of Law is currently litigating a case in court that is 15 years out
from the original trial date, and

*1/18/2006
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is very difficult to handle as a result, and makes a due diligence standard important.
The Osborne case is a true exception to the rule. The department of law does not handle that
many 15 year old cases. My understanding of Osborne is that the evidence was collected 26
hours after the crime and the question is the evidence even related to the ciimefor which
Osborne was convicted. This is a a very different situation than what is the envisioned use of
HD 325. Even ifthe DNA cases are old cases the issues will be surrounding DNA which in
most cases will cause clear cut issues ofinnocence or guilt and will not require the
department ofLaw to be involved in long drawn out litigation. | would also point out that at
the time ofthe Osborne case DNA testing was only 3 years old as a science, and was
considered a very controversialform oftesting.

An additional provision
is needed that would allow an appointed attorney to file a certificate saying that the

applicant’s claim has

no merit - as a deterrent to frivolous claims. To this | would refer them to page 2 line 19
on investigation ofthe applicationfor testing , counsel believes sufficient grounds exist to
support an orderfor DNA testing - ifthe attorney does not think grounds existfor testing
then he he can not file the requestfor a hearing and can tell the court that grounds do not
exist.

| would also like to point out that the Attorney General office canfile a motion that say's it is

a frivolous claim and ask the court to dismiss the claim.

Also, the original bill allowed the court to deny a successive
application under this section. This committee substitute does not include that

language, allowing inmates to bring these lawsuits time and time again.

Here Jrefer the department of law to the language at page 2 line 11 If the application ,files
and record ofthe case show to the satisfaction ofthe court that the applicant is not entitled
to reliefbased on the criteria specified in AS 12.72.210 the court can deny the application,
page 3 line 5 the applicant must jump through hoops about why DNA testing was not done
before conviction - ineffective assistance ofcounsel or excusable neglect. How many times
can the applicant meet these requirements in a unique way as to satisfy a court that he has a
right to the DNA test. | would think that maybe once or twice .. after that the court could
fust deny the application. The court can always review the case file if it has questions about

past applications.
| would also like to point out that the Attorney General office canfile a motion that say's it is

a frivolous claim and ask the court to dismiss the claim.

Related to that, the CS also added language that requires police agencies to

preserve any bic'ogical material
collected, for the entire time that the person is in prison. Again, the broadness of

this language would
require that investigators save anything that is animal, vegetable or liquid, because

it all could be

-1/18/2006



Page 3 of 5

"biological." Litigious inmates will inundate the courts with requests to test, and re-
test, and re-re-test all

that stored biological material every time science indicates a new testing method.
When the police collect evidence cit the crime scene the evidence is stored at the police
department. Some ofthe evidence is sent to the State Crime Lab and is tested at the lab but
after the testing the evidence is returned to the police department.

In the event that evidence is not sent to the the labfor testing it remains with the police
department until the case goes to trial. Ifit goes to trial the evidence is then sent to the
district attorney's officefor use during trial. After the trial is over the evidence that was used
at trial is held buy the court system until the time runsfor the defendant tofile an appeal.
After the time runsfor the appeal the evidence is returned to the parties . the DA gets the
items they submitted as evidence the defense gets the evidence back that they submitted at
trial. The DA's office will send the evidence back to the police department.

Ifthe case does not go to trial the evidence is still at the police department. The police
department will destroy the evidence in a case after the case has been resolved by trial, by
plea bargain or is dismissed and after all timesfor appeal have run.

The amendment made to the bill dealing with the preservation ofevidence only requires that
the materials that can be testedfor DNA be maintained. In my experience that would consist
ofthings like a bed sheet with blood or other biological evidence, blood spots on a shirt,
swabs taken offluidsfound at a crime scene. These items do not take up much room. | would
think that most ofthese items can be stored in a file cabinet in envelopes. | have never had a
case were the biological evidence would have required more space than a storage box.

The costs ofstorage ofthese items would not be much more than the price ofafew

envelopes, piefolders and a file cabinet.

1would think that you would not need to keep the whole car ifblood wasfound in the car
you would only need to keep those parts or seat covers that contain the blood evidence-
common sense should apply and the Department of Public Safety Crime Lab can come up
with regulations about the preservation ofthe biological evidence that can make this

reasonable.

All of these considerations taken together will increase the workload of Law’s

Special Prosecution and
Appeals section if this committee substitute is passed as written. It is anticipated

that an additional 1/2 full

time attorney will be needed to handle these cases. The cost of the position is in
keeping with the

Department of Law's FY 2007 time keeping and billing rate. One time costs of
$6,500 are added for the

first year of the funding, and removed thereafter.

A full-time position is requested to allow for a full-time attorney if the workload and

funds should be
available. The criminal division does not employ oart-time attorneys as a rule.

4/18/2006
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I will admit that | do not know what the case load isfor an attorney working in Special
Prosecutions and Appeals but | would think that thefew cases that will be a result ofthis bill
could not be distributed among the attorneys that are currently workfor the AG's office.

But lets look at DNA for a minute. The science is only been in use in criminal cases starting
in 19S8. Up until J9SS items were not testedfor DNA. O fthe number ofpersons in Alaska
prisons with convictions prior to 19881do not think that there will be very many that can
meet the requirementsfor DNA testingfor thefollowing reasons 1) the biological evidence
in the case has been destroyed. 2. evidence at the crime scene was not collected because no

one knew about DNA testing.

The second group ofpeople in prison those with convictions after 1988, have to show that
the DNA evidence has not been destroyed. 1think the number ofcases will be rather small

were the DNA testable evidence still exists.

The third group ofpeople will be those who are convicted after 11B 325 becomes law. This
group will have a much harder time using this statue because DNA testing is so routine
today that most materials are tested prior to trial by the State Crime Lab at the DA's request
or by the Defendant's attorney at a private lab all ofwhich is pretrial.

| would also point out that it is a relatively small group ofpeople in prison in which the
evidence was or is ofa biological nature. We have to think about the guy who is injailfor
sale ofdrugs the bootlegger theforger the assaulter the thiefthey will never have a usefor
post conviction DNA testing because biological or DNA evidence was never part ofthe case

for which they were convicted.

Kim these are my comments | hope they help. You may distribute them to those who you
think will be able to use them. Ties Lewis

Ties Lewis

Mendenhall Investigations Inc.

227 7th Street Juneau, Alaska 99801
E-mail lewis@plialaska.net

4/18/2006
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Confidentiality Note:
The information in this electronic mail ("e-mail™) message may

he confidential and for use of only the named recipient. The

information may be protected by privilege, work product immunity

or other applicable law. If you are not the intended recipient

the retention, dissemination, distribution or copying of this

e-mail message is strictly prohibited, If you receive this e-mail

message in error please notify us immediately by telephone

at 907-586-3303 or by e-mail at lewis® ptialaska.net or lcwis@acsalaska.net
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Kimberly Wallace

From: Tres [lewis@ acsalaska.net]
Sent: Thursday, April 13, 2006 3:23 PM
To: Kimberly Wallace

Subject: Re: CS HB 325(JUD)

Kim

The following is based on the 3003 Alaska Department of Corrections 2003 Offender
Profile as posted on the Department of Corrections Web Site.

Offense Level

Felony Level 2465
Misdemeanor 1265
Violation 13

Totals in jail 3743

Crimes that most likely would not have evidence with DNA issues.
Number of persons in jail for crimes in these classes both Felony and Misdemeanor.

Alcohol 357
Drugs 175
Assault 4 (Misdo) 254
Attempted Assaults
Attempted Extortion
Attempted Kidnapping
Attempted Robbery
Custodial Interferenc*
Coercion

Conspiracy Murder
Property Crimes 464
Public Order 328
Parol/Probation Violations 477
Non Register Sex Offenses

NNPR R PR

Traffic Driving 146
Weapons 80
Conspiracy Robbery 2
P» Assault 40
Endanger Vulnerable Adult 1
Endanger Wei fa: e Minor 1
Recklesc Endangerment

Robbery 1 91
Robbery 2 32
Stalking 2
indecent Viewing |
Posses Child Porr. 6

Total Non DNA typ.- case 2,490

Total Inmates 3,743
«tt «i iQ..in «t .Cp
HKA pC"Sr.ible 1,254

lotal Inmates DNA possible 1,254 f this,nunier lestthat 90percent have had DNA
testing done in their canes and nofurther testing can be doneleaving Atotal of 125 who
could need testing done. 1 say 90 percent based on the fact that DNA testing has now been
-.maround for 18 years and those who are serving more that: 37 months is only 3HO j%r -

IFee Relow)
Another way to look at tuin :s baaed on the time they hove to nerve . jail
4 months or less 1,660

7 to 12 months 516


mailto:lewis@acsalaska.net

13 to 24months 850

25 to 36months 335
37 months or more 380
Total 3,743

Those with more than 37 months is the group that 1 would think the highest number of
people who would look to use the Post DNA conviction testing. Of the Group of 380 I would
guess 90 percent will not use the Post conviction testing because testing has been done or
the biological evidence to test has been destroyed. This leaves a group of 38 people.

Tres Lewis

Mendenhall Investigations Inc.

227 7th Street Juneau, Alaska 99801

E-mail lewis@ptialaska.net
lewisdacsalaska.net

Phone 907-086-3303

Fax 907-586-2206

Cell 90"7-723-8808

>The World is Small if You Investigate.*((c) 1985]”

Confidentiality Note:
The information in this electronic mail ('e-mail’™) message may

be confidential and for use of only the named recipient. The

information may be protected by privilege, work product immunity

or other applicable law. If you are not the intended recipient

the retention, dissemination, distribution or copying of this

e-mail message is strictly prohibited. If you receive this e-mail

message in error please notify us immediately by telephone

at 907-580-3303 or by e-mail at lowis@ptialaska.net mr lewis3acsalaska.net
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Alaska Department ofCorrcctions 2003 Offender Profile

Demographic Information for Offenders in Institutions

1999-2003
Females Males All Offenders

Ktluiieity 03 02 01 00 99 03 02 01 00 99 03 02 11 Qil 99
Asian/Pacific Islander 8 8 6 6 3 78 69 78 77 62 86 77 84 83 65
Black IS 23 40 23 32 388 389 392 427 410 406 412 432 450 442
Hispanic 7 18 7 9 8 85 108 97 88 98 92 126 104 97 106
Alaska Native 117 87 92 76 66 1256 1251 1268 1236 1178 1373 1338 1360 1312 1244
W hite 141 125 141 126 124 1629 1535 1528 1511 1445 1770 1660 1669 1637 1569
Unknown 2 1 - L 14 89 4 2 6 12 89 4 2
Total 293 262 286 240 233 3450 3363 3452 3343 3195 3743 3625 3738 3583 3428
Age Group (Years)
19 and Under 6 I 1 5 3 116 119 127 76 93 122 130 138 81 96
20-24 42 45 36 35 40 607 580 577 524 447 649 625 613 559 48/
25-29 47 41 43 36 29 455 467 503 502 503 502 507 546 538 532
30-34 45 34 51 37 39 478 474 505 521 537 523 50S 556 558 576
35-39 58 42 65 53 49 549 551 596 579 578 607 593 661 632 627
40-44 55 53 39 38 38 551 500 498 509 439 606 553 537 547 477
45-49 23 21 18 19 16 304 320 321 313 297 327 341 339 332 313
50-54 9 9 14 10 10 204 175 173 162 149 213 184 187 172 159
55-59 ! 3 5 3 5 97 99 74 82 84 99 102 79 85 89
00-64 4 3 4 55 43 46 41 34 57 47 49 45 38
65 and over f - | - - 34 35 32 34 34 38 35 37 34 34
Total 293 262 286 240 233 345(1 3363 3452 3343 3195 .3743 3625 .3738 .i583 3428
.Mcun . fee 35.47 35.99 55.96
M alian fee 35.~4 35.74 35.74

New for 201)3
Length UfTime from Admission for Offenders in Institutions

December 3 " 2003

Months In females M ales Total
(i months or less 192 1468 1660
7 months - 12 months 47 471 518
13 months - 24 months IS 832 85(1
25 months - 36 months 12 323 335
37 months or more 24 356 380
Total 29.3 3450 374.3
Mam Length (months) I.K 20.56 /9.M

Malian I.itlf'lh (months) 2.73 0.07 S.27



Alaska Department of Correction* 2003 Offender Profile

Offense Classifications of Offenders in Institutions
December 31,2003

Female Male Total Pet

Offense Level
167 229§ 2465 65.9%

Felony
Misdemeanor 124 1141 1265 33.8%
Violation 2 1 13 3%
Total 293 3450 3743 100.0%
Alcohol
Allow Minoron Premises | 1 2
Drinking in Public 2
Driving While Intoxicated 27 173 200
Drunk Person on Lie Premises l 4 s
Felony DW I -2+ Priors w/in 5 Yrs 14 86 100
Felony Refusal of Clicm Test- 2+ Priors l 2 3
Furnish Alcohol toa Minor 13 13
License or Permit Required l - l
Manuf/Sell Alcohol w/o lie - in Dry Area 1 5 6
Minor Consuming/Possessing Alcohol l 1 12
Refuse to Submit to Chem Test l 7 8
Trans Alcohol by Carrierto Dry Area 1 3 4
Alcohol - other (I 1 1
Total 49 3(18 357
Drugs
Attempted Drugs 3 | l
Attempted Drugs 4 3
Dangerous Drugs - Other | l
Misconduct - Controlled Substance 1 7 1
Misconduct - Controlled Substance 2 5 24 29
Misconduct - Controlled Substance 3 12 39 51
Misconduct - Controlled Substance 4 16 58 74
Misconduct - Controlled Substance 5 1 |
Misconduct - Controlled Substance 6 | 7 s
Total 34 141 175
Person
Assault 1 62 (4
Assault 2 52 54
Assault 3 112 119
Assault 4 254
Attempted Assault |
Attempted Assault 2 |
Attempted Assault 3
Attempted Assault 4
Attempted I:\tnrtinn
Attempted Kidnapping I
H 24

Attempted Murder |
Attempted Robbery 2
Custodial Interference |
Coercion

Conspiracy Murder 1



Alaska Department of Corrections

Person

Conspiracy Robbery 1
Criminally Negligent Homicide
DV Assault

Endanger Vulnerable Adult 1
Endanger Welfare Minor 1
Kidnapping

Manslaughter

Murder 1

Murder 2

Reckless Endangenncnt
Robbery ]

Robbery 2

Stalking 1

Total

Property

Arson 1

Arson 2

Attempted Arson 2
Attempted Auto Theft 1
Attempted Burglary 1
Attempted Theft 1
Attempted Theft 2
Attempted Theft 3

Burglary 1

Burglary 2

Conceal Merch - Value 5500 %
Conceal Merch - Value « 5500
Concealed Weapon

Criminal Impersonation
Criminal Mischief2
Criminal Mischief3
Criminal Mischief4
Criminal Mischief5
Criminal Trespass |
Criminal Trespass 2
Criminally Negligent Burning
forgery 1

Forgery 2

Forgery 3

Fraud Use Credit Card - Value « S5uo
Fraud Use Credit Card * Value 5500%

Insurance or other Security Fraud

Issuing Bad Check - Value S500*S24,lioy

Issuing Bad Check - Value - 550
Scheme to Defraud

Theft 1

I heft 2

Theft 3

Theft 4- Value <550

Theft by Deception

Then of Services

Female

—_
00 = © 4= =

x Lo or—-

-~
©

Male Tota
2 2
6 6

42 45
| 1
. 1
37 38
26 31
208 222
145 153
4 7
86 91
29 32
7 2

1,080 1,159
7 7
5 6
| 1
l 1
7 7
y) 7
2 2

1
41 42
26 26
1 1
23 34
1 |
1 1
l
20 21
16 IS
5 5
13
» 23
| |
7
I 24
1
- 1
1 1
1
|
n
= 3
y) 7
S4 97
41 32
1S 20
] 1
[ |

2003 Offender Profile



Alaska l)c|iarimi'Mt uf Corrections

Property
Unauthorized Entry
Vehicle Tampering
Vehicle Theft 1
Vehicle Theft 2
Total

Public Order/Administration
ContemptofCourt

Contribute to Delinquency of Minor <16
Contribute to Delinquency of Minor <18
Escape 1

Escape 2

Escape 3

Escape -1

Failure to Appear

failure to Comply

Failure to Reg as Sex Offender 1
Failure to Reg as Sex Offender 2
False Information

Federal Offense

Fugitive from Justice

Hindering Prosecution 1
Impersonate Public Officer
[nsurance

Interfere w/ Report of DV Crime
Interference \v/ Official Proceedings
Leaving Scene of Accident
Perjury

Promote Contraband 1

Promote Contraband 2

Resist Interfere Arrest

Tamper Phys Evid

Unlaw ful Contact 1

Unlawful Contact 2

Unlawful Evasion

Violate Conditions of Release
Violate DV Restraining Order
Total

Parole/Probation Violations
Parole Violation

Probation Violation

Total

Non-Kcgistrralilc Sex Offenses
Attempted Indecent Exposure
Indecent Exposure 2 - Victim 161
Indecent Exposure 2 Victim 16
Practicing (‘institution

Promoting Prostitution

Total

Female

2

65

21
25

Male
3
|

34
3
399

H»—\Hmm\lm

= o

B~ w o gy »

~

28
52
19
RYNN)

192
2611
452

—_

o

Total

36

464

24

N
—

[ICTRNIN
o &~ O =

o

LW — s = N Ol © o

o
ewo‘!m@@m

30

20
328

196
2R1
477

Pet

ILAYi

8.8"

12.8",,

0.2%

2003 Offender Profile



Alaska Department of Corrections

Rcgistcrahlc Sex Offenses
Attempted Sex Abuse Minor 1
Attempted Sex Abuse Minor 2
Attempted Sex Assault 1
Attempted Sex Assault 2
Attempted Sex Assault 3
Incest

Indecent View/Photo vv/o Consent of Minor
Possess Child Pornography
Sex Abuse Minor 1

Sex Abuse Minor 2

Sex Abuse Minor 3

Sex Assault 1

Sex Assault 2

Sex Assault 3

Solicitation Sex Abusel
Unlawful Exploit of Minor
Total

Traffic/Driving

Driving in Viol of Instr Permit
Driving w/ License Rev/Sus

Driving w/ Registration Rev/Sus
Fail to Stop at Direction of Officer 1
Fail lo Stop at Direction of Officer 2
False Affidavit

No MV Liability Insurance
Reckless Driving

Total

\\ capons

Disorderly Conduct
llarassment

Misconduct - Weapons 1
Misconduct - Weapons 2
Misconduct « Weapons 3
Misconduct - Weapons -5
Misconduct - Weapons 5
Total

Fitful All

Female Male

18

9

15

4

2

2

1

- 6

2 135

| 122

1 17

120

1 75

1S IS

1 1
2

5 545

- 1

10 107

- 1

1 7

7

1

3

2 1

13 133

1 23

| 10

5 5

5 5

20

. 13

) 1

3 17

203 3.450

Tot
IS

N O CYN

137
123
1S
120
76

55(1

117

WCW L g

146

25
I

20
13
S0

3,743

2003 Offender Profile
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Kimberly Wallace

From: Janey Wineinger janey_wineinger@ correct.state.ak.us]
Sent: Thursday. April 13, 2006 3:28 PM

To: Kimberly Wallace

Subject: RE: Cost per felon

Cost of care for a prisoner for FY06 is S107.42

From: Kimberly Wallace [mailto:Kimberly Wallace@ legis.state.ak.us]
Sent: Thursday, April 13, 2006 3:11 PM

To: laura_wineinger@ correct.state.ak.us

Subject: cost per felon

HiJaney,

How much does it cost to keep a felon in prison per day?

Thanks, K

Kimberly Wallace

Legislative & Fisheries Committee Aide
Representative Gabrielle LeDoux

State Capitol

District 36

Juneau. AK 99801-1121

Phone: 907.465.2487

Fax: 907.465.4956

Ar18/'000

Page Lof 1
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Kimberly Wallace

From: Portia Parker [portia_parker@ correct.state.ak.us]
Sent:  Tuesday. April 11, 2006 4:05 PM
To: Kimberly Wallace

Cc: Cliff Stone; Richard Schmitz
SUbjeCt:Total Number of Convicted Felons Incarcerated in ADOC (as of today)

Ms. Wallace,

Today, Alaska DOC has 3942 prisoners in correctional facilities who have been convicted of a felony. Please let
me know if you require supplemental information. Thank you.

Portia C.K. Parker

Deputy Commissioner

Alaska Department of Corrections
Juneau Tel 90/.4654652

Juneau Fax 907.465 3390
Anchorage Tel 907.269 7397
Anchorage Fax 907.209.7390
Portia.Parker"correcLslole.cik us

*1/18/20CK)
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Table 1: Post-Conviction DNA Laws of Selected Western States— Citations
and Years of Enactment

State Year
Passed
Arizona 2000

California 2000

Colorado 2003

Idaho 2001

Montana 2003

Nebraska 2001

Nevada 2003
Oregon 2001
Utah 2001

Washington 2000

Statute

Ariz. Rev. Stat.
§ 13-4240

Cal. Penal Code §
1405

Colo. Rev. Stat. Ann.

§ 18-1-411 to 416

ldaho Code
§19-4901 and
19-4902

Mont. Code Ann. §
46-21-110 and
53-1-214

Neb. Rev. Stat.
§29-4119 to
29-4123

Nev. Rev. Stat.
§ 176.0918 and
176.0919

Or. Rev. Stat.
8§14.138

Utah Code Ann.
§ 78-35a-301
and 302

Wash. Rev. Code
Ann. § 10.73.170

Source: Lexis database of slate laws.

Enacted
Legislation

Laws 2000,
Ch. 373,81

Stats 2000
Ch, 821 81
(SB 1342)

L. 2003:
Entire section
added, p. 815

2001, ch. 317,
§3, p. 1126

Sec. 1, Ch. 79,
L. 2003;
Sec. 1. Ch. 255,
L. 2003

Laws 2001,
LB 659, §4

2003, Ch. 335,
§ 2 and 3,

(pp. 1892 and, 1894)

Secs. 1to 5,
Ch. 697,
OR Laws 2001

L. 2001,
Ch. 261, § 1-4

2000
Ch.928§ 1

Amendments

None

Stats 2001 ch 943 § 1
(SB 83);

Stats 2004 ch 405 § 16
(SB 1796)

None

None

None

Laws 2002, LB 876,
§70-71;
Laws 2003, LB 245, § 2

None

Ch. 759, OR Lav/s 2005

None

2001 Ch. 301, § 1,
2003 Ch. 100, § 1,
2005 Ch. 5

Table 2 compares provisions of HB 325 with information compiled by the American Society of
Law. Medicine, and Ethics (ASLME) on the post-conviction DNA laws of selected western states
and of the Justice for All Act of 2004.
information included in the Table 2.

| hope you find this information to be useful.

questions or need additional information,

Legislative Research Report06 093

Post-CohvictiohDNA Tisnna

Attachment B includes the ASMLE's guide to the

Please do not hesitate to contact us if you have

fuiruahy 1 r00C— pPage 6
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r-CONVICTION DNA TESTING STATUTES IN THE UNITED STATES

Not specified in tho stotuto
~however, general petitions for poat*convict>nn rts'iof nro f.cd
«nlho coud m which lho conviction occurred (sod §13*4234)

« Afior notice to Iho prosocutor ond on opportunity lo respond,

[An~ Rov Sin! § 13-42JQ the court shnllor may order losting
Tho courtin wh.rh tho ronyicl.on w:is entered
fhrI'mtcoj'l Pm!onh'fort lho judgment of ciinvu lon
Iho district courtn trio dstnct where lho conviction was
inrun*d
Ire micnu-1

ID cit Cwin An- 11 (\4r:i4 me rruirt I.uf m*urod thoju.l Liv'd irtpoyr u.n

S O% 1 in e

-ant ?. -n.ir,

ONC c o

After noUco lo Ihu prosoculor nncd nn opporlunily lo rusfiond, tho
courl shall ordor DN A losting if Iho court finds Ihal o'l of Iho

following npply

(1) A roanonablo probability ousts (Mot polilionor would not have
boon prusoculod or conv/clud had oxculpalory rosutls boon
obtained vm DNA losting. nrid

(?) Tim ovidonliary cnlonn have boon inn!

Now testing shall bo approved if Il may produce nnw material
evidence (hat wou'd ruiso o reasonable probability Ihu! tho
person making a mof.on under this cuction d-d not commit tho

offense (SOURCE 1G*112*202)

Tho evidence mustmoot eillior of Il +.oflowmg cond bons
(1) Trio evidence w.is net tested previa inf/, or

(2) Tho ovidonco was tested previously, but thn requested DNA tost
would provide results that ore reasonably mom d .~cnm nat-ng arid
probative of Iho identity of tho perpetrator of accomplice or have a

leasonable probability of contradicting prior tost results

Tho court slut! not order DNA losting unless tho potilionor
demonstrates by llpreponderance of Iho ovidonco llia! favorable
results of Ifio DNA testing wuidemonstrate lhu peM'onor’s "actual
innocence" fzoo C 1for a d-fnvt.on of ‘nrtuntinnocence’)
Mandatory if

(1) A reasonable probability uxisls that Ifio pulitionOr would nol
hdvu boon prosoaitod or convicted if exculpatory results had boon

Obtained through DNA losing

by request if
(1) A reasonable probability m sfs that |ho requosfud testing wit
produce DNA results which would fiavu altered Ifio vurd'd or
educed Iho putibonuffe stnilontv if tho insults had been rivm‘utilo
al f.1 pi>f pMCend.nnS tead na to the ) id .y w .t </ i-envi: .V

Iho ruction may be granted if

(1) The evidentiary enterla ire rnot,
(?) Tho movant (resents n finma faejuu im i tiwil identity

was on issue o! Inn*.

(“») The re*quested testing has |tir nannf.fs Ifolonbat tu produce
new, ooncutmilntivr ovidonco materially relevant in (lie
(Hifaort's claim of h.luiitihhuconcc, and

(4; Trkireauestotl testing employs o tr on»V-mi.ni.xJ winch is
gonernl/ H.%up!nd within trie ruinvan! acionlAc community, und
wti.rh untisfiiis the pertinent Delaware Rules of Eviriun «
rile.r,rnirvj me g j ivssAmof r.nonf.r. tv-stmr.ny <movidon: o
Tfw Ctlilft fttIAI* Offtvf P N A t M <reasonable
(wobabllity that testing va'. (euducv nnn-cu'i<uL»WHevidentu tfwit
would tielp l-itabl‘sfi that the apple:,ti! was jtciua'iy uinncent c>fthe

furtui fee w*icli I'a: uw>h.a > was Convictedr rad.ud n'ud ns

No! nvainble)
lio courl may grant Ifio motion of Ihu purton for o now Innl or

rosontnncinj if tho deoxyribonucleic acid (DNA) lostresults. wtion

considered wth oli other ovidcnco in Iho caso regardless of

whnthnr Iho ovidonro was introduced at inal. establish by

compelling ovidonco lhal n now Inal would

rosu’l m ,m nrquittji (SOURCE 1G»11?*208)

(N jtquii

Tfioceu't nuiy jp.in! ii NEW TRIAL if
t"0 person uctntrl'shes by clear and cnrwiiicirtg evidence tint no
rtasonntitu frier of fact, cum.dunng tfm uvidunco pmsunfad ii! inn’,
ovidonco ttifif wns nvn table iit thu bid was hof presented < w is
raciud**d. and b*o ovirtunoe obtained would have convi: tod trie

porson

If tfm cou't conJuflO* mat it is more 1 » y than not that tnir movant
%artun'ry INNOCENtr.f tsu* crane. Uic COU't sfwiti grantn n»*w that (§
??7-413St,

teliiiq wvo (Q??-4tT U

C(PIYipiw

bw-t

UaMoumcX

SsubtriYiMoi-1"cC



Fin Slut Ann §§ 025 11.043 3251 and Fla
Cum P 3853

Gn Code Ann fj 5-5-41

2005 Hi ALS 11?(Pad 11

kJ.ihoCo.do §5 19-43:)!. 19*4902

(25 H Com:. Mu? Ann V116 .1

Bj*ld Code Am [S,35-38.7*1 in 10

(not snuaftod)

Tho cojrl Dmtordered Iho [ud:j*ncn! ol conviction

(not itpfiCiiod|

Tho trio’ court that entered t*o iid rren! o'rrinvctinn

The tn.i' courttnj’ enii.n-;! r.«<*j »0i vbiorrany.cl in

twf cou't th.r

ini* P®» >ntp fo» the prionm:

Tho court shall make the following findings when ruling on tho
potlion

(1) Whofhce tho sentenced defendant lias shown that Ino physical
ovidonco that may contain DNA st>h oxists,

(2) Whotnor Lho results of DNA testing of (hat phyaica’ oydorico
would bo admissible n! trial and whothor thoro exists reliable proof
lo ustabl.ah that tho evidence has notboon materially altocod and
wail'd bo admssfblo a! a future hearing, and

(3) Where there is a reasonable probability that Hie sentenced
defendant would have boon acquitted or wou'd have received a
lessor sentence If tho DNA ovidonco had been ndm Mod nt trial

Ihe court shall grant trio molon for DNA testing if itdetermines the
requested DNA losing would ru so a reasonable probability Ihal
(he ;>otit.oncr wuufd have been ucquilted if the results of DNA
testing had been uv.. labto nt the tuno « f conviction, In light of oil tho
ovidcnco in the case

Itie court slia'l ordor tostmg afterat n irf

(1) A rcasonablo probability exists If. it * io defendant would not
have been prosecu‘ed or convicted if oxcufpnfory results tied boon
obtained through DNA analysis, oven .f tho defendant later pte.l
gu.ity or no cantos!
(?) Identity was or sliould havo boon an issue in lho proceeding tha
led to tin* verdict or sentence.
(3) Thu evidence sought to bo analyzed lias been identified with
particularity and atilt exists in a candibon that [>crintir DN A analysis,
(imv.ded (hat questions us to Iho chain 0 fcustody of the ovidonco
shall net eonstrtuto grounds lo deny the mot.on if lho lest.ng itself
can ostAbfilh the Integnty of the evidence,
(4) 1»K' ovidonco waa not previously subjected to UNA analysis or
was not subjected to analysis trial can now resolve an issue riot
resolved by previous an.itysis, and

(5) Tho application for testrig is made fur pie purposo of

domonstrnt'ng innocence and no! to unreasonably delay Pie
execution of sentence oradmm'stratmn of justice

I'ho truii court shallmow too losing upon a determination Pint
(1) The resu'tofthe losing has tho scientific poluntm to produce
new, noncumutntivo evidence that would show thatitis mure
probable than not that Pie petitioner is innocent, nod

[2j Tlie testing method requested would 1kely produce admissible
nivutls under ttm Idaho rules ofevidence

Ihe that court shall allow the tasting upon N deformnafion that

(1i Tfie result of the testing has p.e soont-ficpotontAltfiproduce
lew. nondunulafive evidence materially relevant to the
rtofe'idants ussorton of actual innocence even though the ruuultdi
nay notcomp~tofy exonerate pm defendant

?) The lusting requested employs a scientific method gniuira'iy

‘lho relov.i !sciunt.ficcommunity

“opted w

he court S»idliordur DNA lasting and ona'ysia if Pie ccrurt inum**
he fpl'owmg findings

1) Tho! Pie evidence sought tu bo tesh»d It material to identifying
ho pobtonur as too perpetrator of, or iim iccampliuo lo. Itie offpr.su
nat iiisiith'd in the priMirinur's conviction

2jTim! Pio evidentiary critoru-lhave boon met

3mA tcMsofuih'u probability i?«i\h that the pot.tinnnr wou'd net
ii*e Imon p*est'cutnd for, or convK.led of, the cPense, or would licit
xvii rect* viki as severe a Sentence fur tne ofti'iise (Ind Code

knit §§35-30-71)

Ttio court shall grant a new trial if any of tho following grounds is

established

(1)1 ho jurors docidod tho verdict by lot
(2) Tho verdictis contrary to law or tho weight of the nvidonco

(3) Now and material ovidonco. which, if introduced at tho hint
wuuld probably havo changed Ihe vordict or finding of Pie court,
and which tho defendant could not with reasonable dil'goncfl have
discovered arid pieduced at lhu > al, lias been discovered

(This provision pertains to now trials generally - notjustDNA - and

comes from Fla R Cnm P Ru'o:ifi£>3)

“Thu judge shall sot forth by written ordo’ the rat onalo for tho grant
ordenial of tho motion for new trial Med pursuant to this

subsoct.on *

If the tusuMs of tho post-conviction DNA testing an: fnvoMb'c to the
defendant, tho cowl shall conduct n hearing pursuant to applicable
law «r court ru'e governing post-conVidlion proceed ngs and
thereafter nuke such orders as are necessary for Uf.joi.lt'on of

thuso proceedings

If Pm results of the DNA analysis are not favorable to lho
defendant. Iho court shall give hol.co of ttio results tri probation or

p.ynlo a iihorli.es os iijijiropn.i?o

[Nut ava lab'ui

Not uva 'iibii)
Notwithstanding any law thatwuu d bur ,| tria’ us urit.rnely, if die
esults of postcenvicf-on DNA test n;j ,u.o analysis are fuvomWe to
fie person who was conv.cted of Pie offense, the court stiutl order
any of Ihu following

1)upon M bon of Pio prosecuting idlomey a'Vi good cause
Shown, order rofesl rig of tho idontifiod biological rnatm ai arid stay
".v of Pie DNA

be petitioner* motiun for a how tha* pond n;j Pio ri::
otesiiiig

2) UjKin jumt petition of the prosecuting iiltiirney and the jKititioriiir,
inter the N 'e.iMrofthe person

3) Ordor @new trlil or any ether relief $*may be ajiprepiinto
jnder Indiana law or court rule

Ind Code Amii «€ 35 38 7*191
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A motion Mod undor this soclion shall be find in tho counly

whoro ™0 defendant was crnvirlod

I»il* cnu'l that entered the judumnnt

‘notsprec.bodt

not sue- ry*d»

AOt.WJd.MJi for pUSbCOMVICtIOr MIVIOA Iw»e fill'd I>1 t?W CerpO’ K'*

“If1 m e uhu'x'y in whel'h p kicii'H 'h 1iu0

see 1

wa* entered

Tho coud shall nliow DNA losting if nil of tho following oppiy
u Tho tdurifity of Iho person who committed Ihu crnno for which Iho
dofondant wns convictod was o Significant Issue in iho cnmo for
which (no defendant was convicted

h Tho ovidonct subject lo OffA analysis is mnloriullo. nnd no!
moroly curnulnlivu or impeaching of. ovidonco mciuded In Iho trial
record or ndm*tiod lo at a guilty plea proceod*ng

¢ ONA analysis of Ihu ovidonco would raise a reasonable
probability Pm! iho defendant would ro! havo t>con convicted tf
DNA proMmg hud boon availablo at lho [.n»0 of tno conv.ct.on and

had boon conducted prior [o Pio conviction

Tho court shallotdor DNA losting if

1 A sample war. not previously nubjoCtud to DNA losing. or can bo
subjected to rolosl'iig with now DNA twtmiquos Ihal provido o
ronsonablo likelihood of inoro accurate and probative rosulls

2 upon a ddtCrrrrvnatrOn that lusting may produco noncumulntivo.
rr culpatory evidence relevant to tho claim Of tho petitioner that
tru- pef,i.onor w.e wrongfully convictod or sentenced

Iho CouM shji. order DNA testing and unai/vi. if trio court finds
ttiat n'l of ttio following upply

(1) A reasonable probability mash if.at tho powioner would not
havo boon p*usoLulod nr convicted d «»cu'pa?ory rosu'ts had boon
obtained Inrough DNA losing and analysis, oik!

(2; Tho ov donlary cntuna havo boon mol

A It* notco to tho prosecutor nnd nn pppartunrty lo respond, lho
Courlmay ordor DN A losing nnd analysis if Ihe court finds tfult flit
of llio following apply

(1) A reasonable probability cmMi p al o trior

(aJ Tho petitioner'.’. vordct o» sentence would have boon more
favo'apio rfI*iu rosulls o' DNA lusting and ana'ysis had boon
available at the (na* lead r»fjto M» judgment o' conv.cl.on, or

[it) DNA IL*sl.ng nnd analysis will produce oncalpalory ovidonco
and

(2\Ttie ov.danimry criti*.a have boon met

Ttio court shal dismiss any app'icabon unless i! finds o' of tho
blowing

There ts fin articuMblo douti! based on competent evidence,
whether or not introduced nt tr.a. its lo the g . it of lho pc! honor und
‘tore is a reasonable likelihood Ih.i! ttie requested DNA losing
wllrosoivo bio doubt and establish Ihe mac corurd ofthe pebt*"UHir
«InnuP"g p,r>ftKing pip rr.jft fli&!t conintQr (no rwidenlinry
mprrt.mco O?ttio DNA sarnp'o lo lai loslod )

2) Ttie jipDt.CMl.on lias boon treaty Mud

*iiThe ev.Jenr,ry rnren.i have boon mot
Iho rouM Bteili order DNA analysis if tno p<rjon p*u sl pn.na facie
svidoMMi Ina!

t) Tt.o I'vKfuMcu BUii i'll h bt an.i'y/ud < materiel 1o tho issue of
NO |<*rsun'i Identity a*. Iter fn'ipct/otpr rf. or accomplice Ib, Itei
rime (hat FTUWtiX] m Die conviction,

«'l Ttio ovtdonl.ary thtena have buen mot. And

.1) Thu Idontlly of the poison as |he perpetrator of tho crime
hat resulted in tho conviction was at ISSue rjjrutj the jM»rM>n»

nal (21181

(Not nvmlablol
|f (Mo msultt. of DNA losting conducted under this soc|K>n nro

favorable lo Ific. poMonor, Ihn court shall

(A) order o honrmg. nntwiinstand rig any provision of law Ihn! would

bar such a hunnng, and

(B) enter any ordor IMa! servos tho mlerosts of jusbco, including, but

rmtlimlod lo, nn ordor

(0 Vacating and setl.rig aside Ihe judgmonl,

(i.) discharging Itio poblionor if tho poltioner is In custody,

(m) rosunlonsthg the pol-1nntv. or

(iv) grantnig n new tnai

No! MVil

Nut <ivu .ilnn

fit* court sh.it* =22 its f.nd **gs uM.ict on P*o rrcnrd or make
ivfiflen futdinys cf fact sup{KiMmg ils cJocision In yantt' deny thh
**e»uri inilhuri.MMI m soiLliofi 21 n rcow ina uhflor th*% sort nn

21181



JMd Codn Ann ,Cnm Pfoc C 8 201 (nnl specified)

Tho circuitco:iM for inn county in which Iho dufondant was

Mcli Comn Lnws Ann G710 1G sentenced
Mmn Sin! Ann 1,5593 Ot to S90 0G Ihn d'Stnctcourt llial rninmd I'm judgmont of conviction
Mo Atin Sli! §5 542 035. G50 05G Tii sentencing court

1W  .lont code Anri ‘o 21-110. 53-1-214 ‘sc cr iri I'vit entered thoju jmtiMI o’ conviut.nn

A court shot' ordor DNA testing if Iho courl finds that

(1) A ronsonablo probability exists Ihal lho DNA leotmg has Iho
sclonl.fis potential lo produce exculpatory or mitigating ovidonco
relevant lo n claim of wrongful conviction or sonloncing. nnd

(2) 1ho requested DNA lusting otnploys n mothod of testing

generally nccopted within lho rotnvnnt scientific ccrnmunity

Tho court shall ordor DNA losting if lho defendant
duos all of Ihu following

(1JPresents prima focio proofthat Iho ovidonco sought lo bo tested
is material (o Iho Issuo of tho convictod person’s identity as tho
perpetrator of, oraccompt.cu lo. Ifio crime lhal rosutlod in tho
conviclion

(2) Establishes nil of tho following by clear and convincing
evidence

[a) Tho nvidonliory criteria havo brron met. nnd

jb) Tho Identity of Ifio defendant ns Ifio perpetrator of tho crime was

ii*issue dunrvj fus or her trial

The court shall outer that lusting bo performed if

1) Tho pcM'onor hnr. estabi'shed n pnrna fucio casa tfial ident-ly
was nn Issue in Ifio trial and (hat too ovidonco was subjectto a
suffioonl chain of custody,

2) Tho testing hnr. tho scientific frotontial lo produce mrw
noncumu‘a‘ivo evidence inalorinlly rolevant lo the dufondunfs
issortion of actual innocence; and

3) The lostmg requested employs a scientific method generally
lccoplod wth.n the relevant soont.fic community

The courl shallordor appropriate losting if too court finds

1) A reasonable probability wands that tho rttOVOhl would not
iave boon cortv.clod If exculpatory results had been obtained
hrough Ihn requested DNA lusting, nnd

2f Tlilil mnvanl is entitled lo relief

no court shall grant Ifio pcUbon if I flulurmmos Hint Ihu imtrtion is
otmade for puqroso ofdolay nnd Inal

fie ov.dence sough! lo be lusted was no! previously lasted or was
ostcd previously but another lust would provide results Ihn! fru
CMSunubly mofo d scrim.n.»t'ng nnd pfob.it've on Ihe quor.hon of
vfietfior the peM.oner was the perpetrator of (Itd felony Iti.il resulted
il1he conviction or would havo a reasonable probability of

onbod chnq Ifio pnor lust results

(Nol ovoilnbla)

If (ho rosulls of (ho DNA toskig show that (ho defendant is not (no
sourco of lho identifiod b.ological matonnl, (ho court sf.all appoint
counsol pursuantto MCR G CO5(fi) nnd hold u hearing lo detomvne

by clour and convincing ovidonco oil ot Iho following

(a) Thatonly Ifio porpotrntor of Iho crime or crimes for which tho
defendant was convicted could bo Iho sourco of tho ident.f.ed

biological material.

(b) That tho identified bMlogical material was coliec;od. handled,
and preserved by procodurus that allow Iho court In find that Ifio
»dontir«od biological material Is not contaminated or is not so
degraded tliu! the DNA proMo of tho tested sample of tho identified
biological material cannot bu clotonmncd to bo identical to the DNA
profile of tho snmplo iriiti.illy colloctnd during trio Investignhnn

descnoed in subsection (1)

(c) That tho defendant's purported exclusion os tho source of tho
luen'.ifiod biological material, balanced ngarnst tno other ovidonco in

Iho criso. is sufficient to lustily the grant of n now trial

(No! nvrilnb'ol

Not available)

No! nvo'iabio)






Iho cou't yant tno appbuttion fi>r foroni-c ONA loitmy of the
nndanca upon «» do!®ro*oaf(on tho! ifa ON A toil had boon
Co'rd~tod on iuch O~<jonct*. w vl if Pm rniu‘ti hod txmo *d<ultr>d
Itho In* fiM'if.oy in Pie /Judgrnnnt, thcxo o m 1i u reaionabto

probability that the vord>ct **>uki havo b»*on rncyo tavorab*o to Pm

(Not n,»loti<ej

i'i r Cnm Prp (,440 30 thif-* %1>e it Od» dc'ooda’M
Ino cou't *hal< Q'an: tho moton fry (JNA tost.'-j of tr*o 0. 'idrh.r

upon ifa de‘errwiafon that

11) T»m ev«don, tify cfltonahavP t*« n met. and

(2(1*P*0 DNA (e»tng baw>y rr>qxK»tifkl fmd boon conductor! on the

cvdtn.e t**@ o«i»t* 0 raaionabta probability t'a* P*o vent.t

e"«.'d t-iyi- fr.,. imifi> fatfor*tM» In Pm defendant

*cf> "1 IYia? nntrvn J!*m* jmnnfofconvxbon
lhoaw d »rv»i (rf0«r tno! I'm* ke%tnfl bo im ‘tur-myi if

INC Cinn f.IV M » A 2f.» Ir«. in.,

Apnma f*Po cato bat boon c>tab< it*od
Tho toit-ng hat tfy> icmnbfic potiKi'.al to produce now,
ntXxKumu a'ynevince matariali/raNvautt rutdvvtd.r'*
at*p'ti>d o'm .tjm i ar<
-TI# iMVvg regjetted O'nt* >« arxmt/.c mol*vd Qprofj'y

x'Ctrf/f.1 W*h-'«P*o riw»y»h* « »e+A rctm rvfjr N**' n,a- i »»~1

[NOST ru 3?2 M S e %% rmort
Trm u«u” aha!' r/i<dor {+® r«v>joiied DNA il fnit
Araaionabla poavbifity that Pm br.'ng w*l p#oduco m h/io*;"ry
wyid<»>- 0 tfval *v.» Lov'ab if* [ffonnxervro of fAo po'Ar.n of P4»

offiv¥li*f ry* »t-o*41 con.-. kBmrid rf ift*omonoraUvir?

113# 72d0 wy-n laat >301[*Pt'JA«3 I>*  Tfnf»i il CAr'tm *** hP«(/Jjmntofconoc&w M | *fe@ cnrxd i-f @cv-ireiytnam a~ii' sy riw~/fco m 0 ]*e'i *nt
Mr, **#» Ti* 14 c» IV P.- 1I*f>'V irntw ol Nt .
I»*tC1k» * tfocA raijufifed f*ifir>y ! tN rrnM O 'Pe
'K Htti C'the o¥  .hti t*w. P»® rru*t t°rAIK-* H>i that Pw # it no
raaaonablo potftibdPy fiat the let'hj ar - J;- t~.opituju'ory
e»xien:r Pia’
a<rjij vytaN ih Pw»appilor*a p* t*>mee<« 0'tra pfNote fix
P tofar 1 T % -1 Ameer'rair/H aVai* rceiviiyl N > iin e o
Vanda*fc<y ¥ *j AAON ry'- e | ¢ r «iafrea,-) a
.rtWo c/P-n %4i»- *a re#yl ofte*
Affainnabt* piobab "ty *$ \*i »atj>@* o ' tr ATr>-ta*i
teecr,»-.'"©il'orcvipary 'He'** *dt*» *
11> i\//i DNA nrjt-hj
v piita Dletts»r AN* 1vt<» 1MPa (r<i?.u i.i»els U«n -j
«».t*oc*rd>l4iw» »y crr.rtfraxffrv* Irfiv vt ar
Araaiorvabt* probability i< *
:>nJ> e DNAro t/t o~ flai« *Oke<d ta» c/
nj, eJPaje* >©>|i . « ffa > ifajter *.# »r
€ n vttied vy i U nlnt e % d» va)-ta e e ¥, L. t A4 .
Afcer hnfc-af r* j ikulco a>:ah tbnn:ind P«
«/+smV i')t DNAa”»pt/ * b«Hr*J)f
drtatona* i#i*itrbat>1fy ene**e o o 4.
i e . *e» <IN eAflrt.ity 4 f<r
t>erw**r.u/'DNA ict'r;
A**=r irtb taf[r.tAkn”®an;a.t<y*/Vh'ri™n,vn; r«
..4lra, {+W DNA »p o«
Arcato'*abto [*«i<ab "y »n '»f i < Jrr i rprt e
;. Kk DNA ick 1% «rfcr.@ ~ rjtyr» f*» pri‘tue i
© piillanf>s Pa, wP@am /i +-»!too- a.a al.«
t'l'«[/-<»ap«jic« VAL *a erly it e»#Vinr- e

1?2»



A cnnvicbng court may orci.r foronsir DNA first ng t nder this
chaplor only if lar>d shall ordor if)

11) TH© court f-nds that Pk>cv.donl'A’y cntuna lwivo boon mol nnd
llial idontty *a» or Is a*: issue m trio case. and

(?} Tito convictod person establishes by opreponderance of iho
evidence that

a) the (xvson *v»utd nothave been convicted I* ci»cu'pnlory losutis
n.id boon obfn-nod through DNA tost*ng nnd

(b) tK» roquost fix likj proposod ON A losting was not mado to
iin‘oosonaNy drW.iy tno e<ocuton of sontonco 0? administration of

Tn» Ce««m Proc Anr Art M 01 | .f4 ()f. Ox-crxwtc? r>genjfl jushre tNo! nvo~ati-o)
(0) 'f> court «flof cexisidonny «Ttfr>0 ovKjvn.e. dtilpmtnM that
fi-e COU't fhali xdt-r DNAtoefmgit it f.idi By apreponderance of tho DNA fes? resj ! domonatintcs by oear nnd convincing ovkdoik.u
Ihe €vidence that all thOpot tON CNtEN] t-avo boon mol that »br per?nn is netuu'ty innocent of ono or mom offenses 0?
**nch Pw>person *as convicted anrj ali lessor m-Judod offenses
(Tim court may notordor DNA testrij "nones in iMich DNA tnstny moUifxigto Pkjio cffonsos. Pmj cou't shall ordor that liioso
*.is avaJat/o ol tr‘o fano of tr.v' axj t>*opo'son d d no* run a*st convctons t* vocnted wth cxejud-co those convict-ons be
ONA leibrvjtv prnsen! DNA nndnnra fo* tartca masons ) o*pjnyed from Px» po'sgn'n record
AUta-Crvj- At S Jti-, ?A U*s lm»' r trtPm* rmVnd |'n yjdj-nrntgfnxivrnyi (UCA VML, Jh 1Q1) (\]CA 1q.3t i
TNi cou't shjn. afix a twao-ig ixi t% rvi'.rvi ran order that b»stmj
X) d.xm by Pm D<v »m<<>of f cxnm-: NcaxKo based ixia frtd  Ihal
clta»and convincing evidence *' s'*"*
I<) (h + Pm #v«Jent-*ry Cntrr-a f-»»e booh nxjt
(b) f.a* Pmtos*ng rs ma'o»iary rm«»rflri*( nexv'urt\<.i*. ve. urvl
»ie'.sa'V h »e*y t/uvo the CtxivicierJi*yson * aitua rvuv.voic.
L. it tast/vj ng//ilsO envuvr-s nsrxxv.fA 3exg  \p by
> D-Vison of f oraf's-: buonco a-vri
| Pmconv. IH perso- N h rwrt urvoasrxiatyy Oe iyed the f *"1o»

Pm jiotton o V t'wevdo vt* <Vfxr tnst fa* tv» e>«denca tx»-a r<»
§Yd arto a! t'*e Dnr'sOO of f trir a
V) Ttv reason orreasons Pmr p*- ><«*y dsLOVO'i«10* ix tcthxj

Wl ot A Ol - \V-Vr vty [xti>e fx- W> o' <rle-> fedopor <t ~ird

Jne porSrr .J x s'INi /P»-1 Por

Al -tootts W reqVtV |- fx» fate O»».ir o<t f'v|jnl 1 L*fwmwd I-jsorf upinpx> u>**<vl pia' Pm
Driiv vc i@ 4 »u be*tvucs! L' Poc- j SNAe r i wy J0 Ty e itire on a moit protiabia
. r 5§ /m»r- - -0  than not basis ro* Atm> JfS»
Ftai tixyl s’ < oran* Pm rs:/< NxDNAtest . i»p iSercxf»v ax a-
*rre f-N ar-iy [0, esta’. s’ *«J
1T AfkribaYc r-'ufjt> tmr- r«-*
* Tim»WALly kSofas{<>*a'u» e ‘faem no cr flaiw

a %VsV a'-M *us* Pa» ia»r
sitfa* ctnrctr-i faxsc- rAs rah a jv.nsjfa-4» S'lossrjPal Pai

r»e>*r ss/pF>1f>teV ™ Ismafaiia'* Oat
(N .iSskF"rxir - » - - t*t-a Psp-e
aofimuvt (/K/un'eilirf -ii -un.r' »j»<pa

nrdoter »r lisir
< It rs»ijrs*«*J ONA irt/i w e Jdraic « rrarunab<a
probab <syjra’ +> 7 trra- stmes e ox o f110 I »
| *( «d—"Xi'sSIM>>Jtuii irwpfa~a*V fDNAIns- }
v
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A cou'tin vb>rlin mot-on it fAcKl aha* 0'dO' fnronm: DNA InM-ng if
allo*inn fnUowng npjry

;1) Thr*movant chirm Ibal!f>rrO" %i<e i* einocoAl of r*ooffo*i»fj nt
A*U*

(?) It <\ reaionahly probable* that tbo rrnvon! wojM nott-.ivo boon

pro»0ruN»d tonvic'od, found not gm'fy by notion of rnontnl dtoutu Mtho rui’j’fi 0* DNA tual \j support tho movantacinm tbo courl

Smoe ICBtK1J O « fiOaftfkJ to (iotcffiwio bio nppfop’ oto fol*of lo bo

Jo'nct. of nd;u:lcen’.od do!nquon! for t'in offrm»* nt tftur, I? jrnntnrt to Ifit nviv/nt

ixei/pntory DNA icjtuki find boon < «.i 'atAi bufaro I'ie jreiccuboh.

m.iy.rt.un ofrv>tOvly. f'r aljin«Jralon for t»oo*n»nto. on<) ~ A'to» tho fioonng. <vkj batod on too ri*«i/t» of t"*© toting n'»d any

fyrlwv*.0 of ofhc* matfor pmaontod n: th«i ftonm g. tho em it shat)

f6'o' ani o’l.{or but eurvoa tho mto*»r»ti of/uatco, including anyo?

1. An order setting aside or vacating lit* movant s judgment of

(3) It o tnridontairy cntrvu hjyc boon mot

Air,jr\to*s. »nmotevtH f'«d may ordor fraon*.-* DNA ?<-“.tng if
i* of M»o ft>'<w y Apply

*1)‘1 reatonabty probable r*At Ptoijl t-rno ¢fl <«prr>.c*r>d»lj»
aouVl Aavo tw o i»*yp fjvo'atVo lo tto moranf« f*o n--w <% of DNA
fn*ir>0 hnd boon avatlabJa trofr.ro f*o Of »ho * ;i\ prc-trx ilod,

conviction. Judgment of no! guilty by reason of mental disease

or defect, or adjudication of delinquency

IhnruM 'l m***:2+ (bapouon am UXWCItn] ii L tdi*<*t louv.tod fuurvjno! gu-'y by fn-non of mwntu dton>tiu" flfcfocl. Of

Jo! VINV* & fIrvifV.'Qj yby IOAVObI " 4P* \t M 0’ u”-jdoaiod do'. »i **n’ fof fin* p'fr-m*. nnd

(i'l TI*" nvdo*!1 *vrntm a have to«" rnnt erearing

? An order granting the rno.ant a new (flat or fact-finding

A't V. w:4fi, WA4C/. AANOT



Comparison of Stale Post Conviction DNA Laws Page | of 6

(H\\ N ational Conference

(11111 ofState Legislatures

Comparison of State Post Conviction DNA Laws

Preservation

Fiscal Analysis of

STATE Who Can Apply Who Pays?
For Testing? Required? Preservation
Arizona Convicted felons State, but court can Required during the N/A
may request testing order the petitioner pendency of the
at any time to pay proceeding allows
court to order the
state keep a sample
for re-testing and
requires that blood
samples be
preserved for 35
years
California Incarcerated felons State, but court can For time that Quoted from fiscal

IV/Ae\e\e nrel iin»/nrisi*iime ZiicTillli/isisrii-* 71N\ fitisi linm

order the petitioner
if able to pay

offender remains
incarcerated; entity
has discretion to
determine how to
retain evidence;
preservation portion
of law is
automatical!
repealed on 1/1/03

note: "Potentially
significant
reimbursable local
costs for evidence
storage. Sheriffs
offices and police
departments differ
in how long they
store evidence, but
most do not store
evidence after
appeals have been
exhausted. By
mandating storage,
this bill creates
annual costs that
could be m the
range of $1 million.
For example, if Los
Angeles City and
County each have to
purchase
refrigeration UnitS
for biological
evidence and rent
additional storage
facilities, the annuJl
cost could exceed
$200,000.

alimmil.



Comparison of State Post Conviction DNA Laws

Connecticut

Delaware

Florida

Idaho

Illinois

Indiana

[tHiv/Avu u' m*<i!

—

All offenders
seeking a new trial
based on newly
discovered DNA
evidence

Anyone convicted of
a crime may make
motion within three
years after
judgement is final
or, ifjudgment was
final before 9/1/00,
petitioner must file
by 1/1/02

Anyone tried and
convicted of a crime
may petition for
testing if within two
years of date of final
judgment or date
Judgment is
affirmed on appeal
or by 10/1/03,
whichever occurs

later

Anyone convicted of
a crime may request
testing at any time;
however, In capital
cases, petition must
be filed within *52
days of judgment or
by 7/1/01 whichever

is later

Anyone convicted of

a crime

Certain convicted

N/A

State, but court can
order the petitioner

if able to pay

State, but court can
order the petitioner

if able to pay

Petitioner, unless

unable to pay

N/A

Court will order

I\) A<*lvirs >iin>

N/A

N/A

For non-capital
cases, two years
following date of
final judgment or
date judgment is
affirmed on appeal;
for capital cases, 60
days after execution

of sentence

N/A

At least seven years

Retain during

Page 2 of 6

Extrapolating
statewide, the cost
could reach $1
million since
individual
departments
maintain their own

facilities."

N/A

N/A

N/A

N/A

N/A

N/A
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Louisiana

Maine

Maryland

Michigan

Minnesota

felons

Convicted felons
currently in custody
may request testing
by 8/30/05

Anyone convicted of
a crime; requires
prosecutor to
reopen case If test

Indicates innocence

Certain felons
Incarcerated on or

after effective date

Incarcerated felons
convicted before the
effective date may
request testing by
1/1/06

Anyone convicted of

payment
responsibility

Creates fund for

indigent petitioners

N/A

Petitioner pays
unless results are
favorable to

petitioner

Petitioner, unless

unable to pay

N/A

pendency of
proceeding; court
can order to keep a
sample for re-

testing

In non-capital
cases, preserve until

2005; for capital

cases, preserve until

execution of

sentence

N/A

In most cases, three
years after
imposition of

sentence

Preserve during

entire incarceration

period

1 N/A

Page 3 of 6

N/A

N/A

Quoted from fiscal
note: “It is expected
that for most or all
jurisdictions, the bill
would require
additional storage
space, including
refrigeration
facilities for
evidence such as
DNA and blood
samples. The
expenses that would
be incurred by law
enforcement
agencies for the
additional storage
facilities required by
the bill cannot be
reliably estimated,
but it is expected
that such expenses
would be significant

over time."

N/A

N/A
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Missouri

Nebraska

New Mexico

New York

North Carolina

Oklahoma

Oregon

| Tennessee

hlln'/Ai u ut »ii»cl

[uny

a crime

Anyone in custody
of DOC

Anyone in custody
of DOC may request

testing at any time

A,:,one convicted of
a crime may request
testing prior to
7/1/02

Anyone convicted of
a crime before
1/1/96

Anyone convicted of

a crime

Incarcerated,
indigent felons can
seek the assistance
of the DNA Forensic
Testing Program
until 7/1/05

Incarcerated for
aggravated murder.
A person not
presently
incarcerated for
oggravated murder,
murder or a sex
offense must file
motion within 48
months of the

effective date

Anyone convicted of

I st or 2f't, degree
murder, oggravated

rape, rape,

N/A

Petitioner unless

unable to pay

Court may order

petitioner to pay

N/A

Petitioner, unless

unable to pay

Indigent felons can
take advantage of
DNA Forensic

Testing Program

By petitioner if not
incarcerated; if
incarcerated, the
petitioner pays if

able

State or the criminal
Injuries
compensation fund
on behalf of the

/MV AoN-.h koth«

N/A N/A
Preserve during N/A
entire incarceration

period

N/A N/A
N/A N/A
Preserve sample of N/A

evidence for entire
felony incarceration
period; entity has
discretion in how to
store evidence; law
applies to evidence
in possession on or
after 10/1/01

Preserve evidence N/A
or representative

sample of evidence

from violent felonies

for incarceration

period
N/A N/A
Preserve during N/A

pendency of
proceeding

Page 4 of 6

1/11/ nwu



Comparison of State Post Conviction DNA Laws

aggravated sexual
battery or at trial
judge's discretion,
any other offense,
may petition at any
time

Texas Anyone convicted of

a crime

Utah Convicted felon may
request testing at

any time

Virginia Convicted felons
may motion to get
testing for newly
discovered
evidence;
incarcerated felons
who plead not guilty
or for any other
person sentenced to
death or convicted
of certain felonies
no matter the plea,
may petition for a
writ of actual

innocence

Washington Incarcerated felons

may request testing
by 12/3/04

petitioner

The state, unless a
private lab not
under contract is

used

Petitioner pays
unless indigent,
incarcerated or
results are favorable

to petitioner

N/A

N/A

For non-capital
cases, until the
offender dies,
completes the
sentence or Is
released on parole;
for capital cases,
until the offender is
executed, dies or is

released on parole

Page 5 of 6

Quoted from fiscal
note: "The Texas
Department of
Criminal Justice
would have costs
related to staff time
needed to
reproduce,
distribute, and store

the required

Information,
however, TDCJ
estimates that this
activity will not have
any significant fiscal
impact on agency

operations.”

After petition filed, N/A
agencies must
cooperate to

preserve evidence

In non-capital N/A
cases, offender
must motion for
preservation of
evidence or
representative
sample of evidence;
evidence is
preserved for 15
years after
conviction; in capital
cases, evidence
preserved until
sentence is

executed

Biological evidence N/A

can not be
destroyed until 2005 J

For more* information contact: Blake Harrison Hake.Marnson.-nc”~l.org at (303) 36-1-7700
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Note: Illinois and North Carolina say that a "defendant” may motion for testing. Neither statute defines "defendant.”

For purposes of this chart, defendant means anyone convicted of a crime.
Return to DNA.& CrimeT’age
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Alaska State Legislature

INTERIM ADDRESS

SESSION ADDRESS

Alaska Slate Capitol 112 Mill Bay Road

Juiicau.AK 99801-1182 Kodiak. AK 99615

(907) 465-2487 (907) 486-8872
Fax(907)486-5264

Fax (907) 465-4956

Representative Gabrielle LeDoux

SPONSOR STATEMENT FOR IIB 325

An Acl relating to post-conviction DNA testing; and amending Rule 35.1, Alaska Rules of

Criminal Procedure.

DNA testing is a new technology that has enabled criminal justice systems worldwide to prove
the guilt or innocence of many people who claim they were mistakenly convicted. This Act
would enable Alaska criminal law to keep up with new technology, joining 40 other states in
providing a statutory right to DNA testing where meaningful claims of innocence have been
made by those convicted. In cases where the DNA would be probative of guilt or innocence, this
Act will enable Alaska to qucL any lingering doubts where such claims of innocence have been

made. Providing access to such testing so will serve victims, police, prosecutors, the public, and

public faith in our criminal justice system.

This Act would help enable Alaska to receive funds under the Congressional Justice for All Act
of 2004 (H.R. 5107), which, under the leadership of Senator Frist, Speaker Hasten and President
Bush, provides financial incentives for slates to allow post-conviction DNA testing, and

provides funds for qualifying states to pay for such tests.

Specifically, this act establishes a procedure for application for DNA lest and the appointment of
counsel. A person who has been convicted of a crime may petition the court for testing. Il the
court determines lhal the facts warrant testing, the court will appoint a public defender if the
petitioner is indigent and that agency will pay for the testing. Law enforcement agencies will
retain any collected biological evidence pertaining to the offense.

In this way, a person has an opportunity lor testing in order to prove actual innocence. The court

will determine whether the case merits this extra step so not every person who requests such

testing will automatically receive it. In some states this is only done in death sentence situations,

hut only 14 of the nation's 175 DNA exonerations involved innocent people facing execution.
The other 161 innocent people were simply being forced to endure large parts of their lives
behind bars for crimes they did not commit. It therefore makes more sense to simply expand this
right to all deserving people. This legislation can help free an innocent person and let law
enforcement and the public know that a guilty and dangerous person is still at large.

Kcpresenlalive_(fahridk™. 1d Anno lcjp.vslutc.ak.us



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA Slate Capitol

Juneau, Alaska 99801-1182
Deliveries to: 129 6th St., Rm. 329

(907) 465-3867 or/ .5-2450
FAX (907) 465-2:;;!1)
Mail Stop 3101

MICMORAN I) UM February 27, 2006

SUBJECT: HB 325 - Sectional Summary (Work Order No. 24-LS1222VA)
TO: Representative Gabrielle LeDoux

FROM: Gerald P. Luckhau”t

Legislative CounseOOQOH"

You have requested a sectional summary of the above-described bill. As a preliminary
matter, please note that a sectional summary of a bill should not be considered an
authoritative interpretation of the bill - the bill itself is the best statement of its contents.

Section 1. Creates a new procedure in statute for convicted persons to request DNA
testing of biological evidence from the conviction and sentence the person is serving.

Section 2. Provides notice that a portion of sec. 1 has the effect of amending Rule 35.1,
A.R.Cr.P.

GPLmied
06-169. mod



INNOCENCE PROJECT

Benjamin N. Cardozo School of Law, Yeshiva University

ACCESS TO POST-CONVICTION DNA EVIDENCE

Despite its ability to prove innocence, some courts will not consider
newly discovered DNA evidence after trial.

> The traditional appeals process is often insufficient for proving a wrongful conviction. Itis
not uncommon for an innocent person to exhaust all possible appeals without being

allowed access to the DNA evidence in his case.

Sometimes it comes to light that DNA evidence available at the time of the defendant's
trial was never tested.

Often the methods of DNA testing used at the time of the trial were not exact and yielded
unreliable results. Today’s more sophisticated technology provides irrefutable results.

> The only way a person can access the DNA evidence associated with his criminal case,
absent a protracted legal battle, is through post-conviction DNA testing access statutes.

Do all states have post-conviction DNA access statutes?

States Without Statutes Allowing for Access to DNA Evidence:

At present, the following ten states do not have any DNA access statutes incorporated into their
state laws: Alabama, Alaska, Massachusetts, Mississippi, Ohio, Oklahoma, South Carolina,

South Dakota, Vermont, & Wyoming.

Although forty states have post-conviction DNA testing access
statutes, many of these testing laws are limited in scope and
Substance**

What are the common shortcomings of existing DNA access laws?

> Some laws present insurmountable hurdles to the individual seeking access, putting the
burden on the defense to effectively solve the crime and prove that the DNA evidence

promises to implicate another individual.

Certain laws do not permit access to DNA when the defendant originally pled guilty.

A Many laws fail to include adequate safeguards for the preservation of DNA evidence.
Several laws do not allow individuals to appeal denied petitions for testing.

A number of states fail to require full, fair and prompt proceedings once a DNA testing

>
petition has been filed, allowing the potentially innocent to languish interminably in prison.

Barry C. Scheck, Esq. and Peter J. Neufeld, Esq., pirectors  Maddy deLone, ES(., Executive Director
100 Fifth Avenue, 3rd Floor « New York, NY 10011 « Tel: 212/364-5340 « Fax; 212/264-5341
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What key elements should be included in a good DNA access law?

Most states have post-conviction DNA testing access statutes. For those that do not, or for

those state statutes with deadlines for individuals seeking access, a federal law, the Justice For
All Act (JFAA) of 2004 (H.R. 5107), provides financial incentives for states to allow permanent

post-conviction DNA testing access to qualified defendants.

The Innocence Project recommends the following elements be contained in new statutes or

existing statutes in need of amending:

Include a reasonable standard to establish of proof of innocence at the stage where an
individual is petitioning for post-conviction DNA testing;

>

> Allow access to post-conviction DNA testing wherever it can establish innocence,
including cases where the defendant pled guilty;

Exclude "sunset provisions,” or absolute deadlines, for when access to post-conviction

DNA evidence will expire;
> Require state officials to account for evidence in their custody;

> Regquire state officials to preserve biological evidence properly and for a reasonable

period of time;

> Disallow procedural hurdles that stymie DNA testing petitions arid proceedings that
govern other forms of post-conviction relief;

> Allow convicted persons to appeal from orders denying DNA testing;

Require a full, fair and prompt response to DNA testing petitions, including the avoidance
of debate around whether currently available DNA technology was available at the time

of the trial;

> Avoid unfunded mandates by providing funding to DNA testing statutes; and

> Provide flexibility in where, and how, DNA testing is conducted.

Case in Point: Pennsylvania Man Originally Denied Access to DNA

In May of 1957, Bruce Godschalk was convicted of rape and burglary in Pennsylvania. The
conviction was based primarily on eyewitness identification and a confession later proven to bo
false. Forensics techniques available at the time of the trial and used to test the semen from the
crimes could not exclude Mr. Godschalk as the perpetrator. Following his conviction, Mr.
Godschalk petitioned for access to DNA testing and was denied. After contacting the Innocence
Project in 1995, which sought testing on his behalf, the District Attorney refused to allow access
to the DNA evidence. It was not until November of 2000 that a Federal District Court granted
access to tho DNA testing. Delays in setting a testing protocol and delivering tho evidence, in
addition to some legal hurdles, deferred testing of the evidence until January of 2002. Mr.
Godschalk was eventually excluded as the donor of the semen in the crimes and released from
prison. Mr. Godschalk had spent seven of his fifteen years of incarceration fighting for access to
DNA evidence. As a result of Mr. Godschalk's case, Pennsylvania introduced and later passed

a law croating access to DNA evidence.
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Case tests Alaska's post-conviction DNA policies

LEGAL BATTLE: An inmate's claim of innocence has led to lawsuits against the state.

By TATABOLINE BRANT
Anchorage Daily News

(Published: August 21, 2005)

For 12 years, William Osborne has been sitting in a prison cell for a crime he says he didn't

commit.

Osborne, 32, has maintained since his arrest in 1993 that he was not involved in the brutal rape
and beating of an Anchorage prostitute that year near Earthquake Park. He says that the state
convicted the wrong man and that he can prove it, if they would just let him retest hair and semen
found at the crime scene using DNA technology more advanced than what was available at the

time.

But the state says no. It insists that even if the DNA came back as someone else's, the results still
would not prove Osborne innocent, He was identified by the victim, prosecutors say, and fingered
by co-defendant Dexter Jackson, who also went to prison. So what's the point?

The state's refusal to allow the testing has provoked the first legal battle in Alaska over post-
conviction DNA testing — an issue most states have already wrestled with and made laws about.
The New York-based Innocence Project, whose intervention on DNA issues has helped free more
than 80 wrongly convicted people across the country, has sued the state on Osborne's behalf.

"We want the state of Alaska to get with the rest of the country in allowing post-conviction DNA
testing," said Colin Starger, staff attorney for the Innocence Project.

Prosecutors leaned heavily on the biological evidence to sway jurors during Osborne's 1993 trial,
his lawyers say. Eyewitness identification is notoriously unreliable and the co-defendant may have
had his own reasons for lying, they say. Retesting the hair and semen -- at Osborne's expense --

could help determine if what he's saying is true: that it wasn't him.

If it turns out the hair and semen belong to someone else, Osborne wouldn't automatically be
freed, the lawyers said. It might just mean ? new trial, where the state could convict him again

without using it.
Two separate civil suits — one in federal court and one in state court — are now working their way

through the system, demanding that the state hand over the evidence for testing. The federal suit,
filed by the Innocence Project, went before three judges of the 9th U.S. Circuit Court of Appeals

last month.

It was not the state’s best day.

The short presentation at the Federal Building in downtown Anchorage started with local attorney
Bob Bundy, a former state and federal prosecutor, arguing on behalf of Osborne and the INNOCENCE

Project.
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The judges had been briefed on the background of the case. Press accounts and court records
stemming from the 1993 attack laid it out this way:

DENIAL FROM THE START

The victim, a prostitute and drug addict, told authorities she was trolling for customers near
Chilkoot Charlie's on March 22 of that year when two men in a red Nissan picked her up and

agreed to pay her $100 to have sex with them.

The men refused to take the woman to her usual transaction site in Spenard, instead driving her to
a cul-de-sac at Earthquake Park. From the witness stand at Osborne's trial, she said the pair
refused to pay for sex, raped her, beat her with a club, grazed her with a shot, buried her in the

snow and left her for dead.

Jackson and Osborne were charged. A Swiss Army knife taken from the victim was found on
Jackson, who initially denied any involvement but then claimed he and Osborne had consensual sex
with the woman. From the get-go, Osborne denied any part in the attack, but he and Jackson were
tried together so Jackson's version undercut Osborne's denial with jurors. The victim said a blue

condom was used and police tested one found at the scene.

The results, using an early type of testing, matched the DNA to 16 percent of the African American

population, a group that included Osborne.

Osborne asked his attorney to do more advanced testing, but she refused, strategizing that the

first results actually helped him — they showed the semen could have come from any number of

people. Further testing might narrow it to Osborne, she reasoned. Clients often lie to their lawyers.

It is unclear how much weight jurors put on the biological evidence, but in the end they convicted
both men. Osborne is "currently incarcerated serving a 26-year sentence for horrendous crimes --
kidnapping, sex assault and assault,” Bundy told the 9th Circuit judges last month. "Mr. Osborne

has steadfastly maintained from the beginning that he is innocent of these crimes."”

There are now tests, Bundy said that could identify the source of the DNA "virtually to elimination

of everybody else on the planet.”

For at least four years, state prosecutors have flatly refused to allow this test, court records show.

Although the legal issue before the appeals court was essentially whether Osborne can file in
federal court without first exhausting his options in state court, the judges quickly zeroed in on the

real question: Why is the state refusing to allow the test?

"There's nothing preventing you from simply giving him this evidence,” Judge William Fletcher said
to assistant attorney general Nancy Simel. "Why don't you do it?"

"Well, there's a number of reasons for it,” Simel responded, "but we're not here to argue the merits

of that today."
"Well, but | asked you a question,"” Fletcher said, more firmly.

Simel stonewalled. The judges seemed puzzled. The courtroom spectators, mostly other lawyers,
shuffled in their seats and eyed each other during the unusual and tense exchange.

"It's a really simple question,” Fletcher pressed. "And as a practical matter, we have tins evidence

lutp:/Asw\v.adn.con/lr<)nt/v-|>rintcr/story/6542334p-6737S 19c.html 3/13/200()
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sitting there that may or may not clear this man ...

"Correct."

"And you have it in your custody and you're refusing to hand it over -- how come?"

"Because we don't think that Mr. Osborne satisfies the requirements for handing over evidence in
this case. ... It has to do with complicated issues of fact and

"You know it's a simple question, and | don't think the answer has to be that complicated,” Fletcher
said. "... 1 don't get it yet."

"Well, be that as it may, that has not been litigated yet,” Simel said. "And | am not willing or able
in the sense of answering the question in the context of this case."”

The argument continued, and at one point, Simel even told the judge, who was in mid-sentence, to
hold on a second.

The exchange continued:

JUDGE: "... Pretty straightforward -- hand it over."

SIMEL: "l understand.”
JUDGE: "And you don't want to do it."

SIMEL: "That is correct."

JUDGE: "And you're really not willing to tell me why. But, | guess you'll tell somebody sometime."

SIMEL: "Not in this instance. Not at this time, is the answer."

THE OTHER EVIDENCE

Dean Guaneli, Alaska's chief assistant attorney general in the criminal division, said in an interview
after the oral argument that the state stands firm in its belief that the biological evidence in
Osborne's case should not be retested. "We think the conviction was valid. ... We're confident in it.

We feel there is no need to go back and revisit the case.”

The victim identified Osborne as a perpetrator, he said. And so did Jackson. “This is why we are
fighting this case."”

If the DNA results -- broad as they were -- had been the only evidence in the case, Guaneli said,
"it's hard to imagine the jury would have convicted."

And then there is the Idea of finality. "There's a strong interest in saying a case is over,' he said,
"that the laws and Constitution were applied, and applied fairly and we need to move on. | thinx
that needs to be carefully considcrea. We don’t want innocent people convicted, but we don't think

that this guy fits Into that category.”

Starger of the Innocence Project disagreed: "DNA can only help advance the cause of truth here,"
he said. "It doesn't hurt the cause of finality to have the test done."”
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Randall Cavanaugh, Osborne's attorney in the state suit, said the victim's identification of Osborne
was uncertain from the beginning.

The woman, he said, was upset and stressed out at the time of the assault, Cavanaugh said. She
had a crack pipe on her; she had bad eyesight and wasn't wearing her glasses or contacts; she
initially lied to police about what happened; she had a head injury; it was dark out except for a
dome light in the vehicle; and the initial description the woman gave police of the second man
didn't quite fit Osborne, Cavanaugh said: It was 9 years off in age, 3 inches off in height, up to 45
pounds off in weight and said he didn't have facial hair when witnesses testified he had a

mustache.

Also worrisome, he said, the victim did not seem certain when she picked Osborne from a photo
lineup. She said that he was "most familiar, along with others,” Cavanaugh said, and "most likely
to have been the passenger.”

"We think she was very wrong with her identification.”

Guaneli noted that the jury had time to size up the victim's credibility during her testimony. "This
wasn't a situation where she was just there for a few seconds,” he said of the attack. "This was a

long, drawn-out affair."”

Osborne’s attorneys can argue that victims are always under stress and therefore prone to
mistakes, Guaneli said, "but what do they say al out the other guy?"

Cavanaugh said Jackson could have had a lot of motives for lying; maybe he was covering up for
someone. Efforts to interview Jackson about it have been unsuccessful, Cavanaugh said.

The bottom line is, the state used the blue condom and the crude DNA results to damn Osborne to
the jury, Cavanaugh said, so they ought to let him re-test now.

"l think they're just afraid of the results.”

OTHER STATES HAVE LAWS

The federal government and about 40 states have laws covering post-conviction DNA testing, said
Starger, the Innocence Project lawyer. Alaska does not.

That may be because the issue doesn't come up here very often, Guaneli said. Alaska has no death
penalty or record of mlscarrages of justice, he said, two things likely to raise the issue.

The Attorney General's Office has no written opinion or guidelines on how to handle requests for
post-conviction DNA testing, Guaneli said. Certainly prosecutors would consider re-testing
biological evidence “if we believed that testing would be meaningful In determining someone's

innocence,” he said.

Until the testing is done, Starger said, no one knows “whether or not the results will support his
to get a new trial."

According to the Innocence Project, a significant number of post-conviction DNA tests requested by
defendants end up further implicating them.

Why they demand DNA tests when they know they committed the crime "would be the subject for
a great psychological study,” an Innocence Project attorney told the Los Angeles Times In 2003.
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"Maybe after 15 years of telling everyone you're innocent, you start to believe yourself."

As for the broader question of whether Alaska needs a law to spell out when post-conviction DNA
testing should be allowed, Guaneli said he is not familiar with what other states do, but that he has

reservations.

"We don't want to find ourselves in a situation where we have to preserve all this evidence and do
all this retesting when it's not going to serve any purpose" he said. "We worry that it's a never-
ending process. There are already ways defendants can string things along for years."”

He added later: "If there was a state law to do so in a case like (Osborne's), we would object to
that."”

Osborne's lawyers say the "process" is not more important than the possibility that an innocent
man is spending his youth in prison for a crime he didn't commit. If the state is so confident of
Osborne's guilt, Bundy said, then the DNA test will prove they are right.

"Why would anybody be afraid of the truth?" he said.

Osborne's lawsuit against the state is already paving the way for other Alaskans seeking post-
conviction DNA testing. In a recent decision in the case, the Alaska Court of Appeals gave the
Superior Court guidelines for determining when post-conviction DNA testing should be allowed — a
precedent that attorneys can point to in the future.

The judge in Osborne's case has not yet ruled on whether he meets the criteria.

Daily News reporter Tataboline Brant can be reached at tbrant@adn.com or 257-4321.
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Criminal DNA Database Expansion Working In Alaska

by Rep. Tom Anderson

March 06, 2006
Monday PM

DNA testing, usually done through a simple mouth swab, is the
fingerprinting of the 21st century. Through DNA analysis of blood, hair,
fingernails, or skin left at crime scenes, investigators are able to connect
perpetrators with their past crimes, or to exonerate those who are falsely
accused. Three years ago, the State Legislature passed legislation to
broadening Alaska’s DNA collection laws. HE 49 required all persons,
including adjudicated juveniles, convicted of felonies, crimes against a
person, sexual misdemeanors, those who are required t register as sex
offenders, and those currently incarcerated or on parole iDr these crimes will
hove their DNA entered into the statewide database. This change was
followed in 2005 by HB 124, which gave the Department of Public Safety the
tools to collect DNA, by reasonable force, when necessary, further increasing

the samples submitteu into the database.

The advantages of a forensic DNA database are undeniable. Assuming a
database with a critical mass of data and a laboratory system capable of
rapid crime scene sample analysis, the Combined DNA Index System
(CODIS) has the potential to be one of law enforcement's most powerful
tools. Importantly, the database is most significant when no suspect exists
or when a case is likely to go unsolved because of a lack of other evidence.
The expanded database allows police to eliminate innocent parties or people

having legitimate access to a crime scene.

Alaska's successes continue to mount, with the aid of federal funding from
ttie National Institute of Justice, the number of DNA profiles from convicted
offenders now in the database has more than tripled. The total funding for
Alaska under NJJ's Convicted Offender Backlog Reduction Program is
$280,175.00. The total number of samples processed under this program
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will be 8,500, and ii is hoped Alaska will receive additional federal funds for
this purpose under Prerident Bush's National DNA Initiative.

Currently, Alaska's DNA database contains over 10,000 convicted offender
DNA profiles. The expansion helps to increase the intelligence value of the
database, thus making it a more powerful tool for solving crimes. This has
had a tremendous impact on the number of cases being solved through the
use of our DNA database. Last year alone, DNA profiles obtained from more
than 90 different crime scenes around the state were matched back to
known Alaskan convicted offenders. More than a third of these crimes

involved sexual assault.

On a per capita basis, Alaska now has one of the most successful DNA
databases in the nation and according to recent FBI statistics, has aided
more investigations than 19 other states. One of Alaska's CODIS hits from
last July involved matching an Alaskan convicted offender to a crime scene
profile entered by the Oregon State Police from an attempted murder. The
qualifying conviction for the Alaskan offender was a misdemeanor assault.
This hit would not have happened if our database law had not been
expanded to cover all crimes against a person.

I have made DNA database expansion rr.y number one priority as a State
Legislator. | .*:n pleased to see these fruits coming to bear for the benefit of
my constituents, fellow Alaskans and most importantly for the betterment of
our children's future. As the State's database continues to grow, we can
expect more cases to be solved through the use of DNA, making Alaska and

Alaskans safer.

Atout: Rep. Tom Anderson (R) is a member of the 24th Alaska State
Legislature representing District 19 - Anchorage.

Note: Comments published on Viewpoints ore the opinions of the writer
end do not necessarily reflect the opinions of Sitnews.
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Why do innocent people confess to
crimes they did not commit?
By Saul M. Kassin and Gisli H. Gudjonsson

'n 1I>XI>a female [t>gWr ssas hcaicn senseless.
Taped and left for dead mNess York (Tty s
Central Park. Her skull had multiple frac-
tu es, her eye socket ssas crushed, and she
lo ( three quarters of her blood. She sur-
vi ed, but she cannot remember anything
Bbout the incident. VI ithin 4N hours of 1hy
atj.K U, solely on the basis of confessions ob-
xaJncd by police, lise African and llispan-
ic-Atncritan boys, 14 to 16 years old, eecrc
arrested. | he crime scene had shoes lla hor

rilic act hut carried rro physical traces at all
ol the defendants, Yet jlssas easy to under-

stand ssli) dctcctiecs, under (lie glare of 1
national medij spotlight. aggrcssisely inter-
rogated (he teenagers, .K least some of sshorn
were “wilding™ in die park 1Il]lnight.
four of (tie confessions svere 1ideo|.iped
and la(er presented at (rial. The tapes sstrc
compelling, isuh each of ihe defendants de-
scribing in sisid—though, in many ssays,
erroneous - detail hoss the jogger ssas gt
lacked and ssliat role he had played. One
hoy reenacted the ssas he pulled off her run-
ning pants. Another said he felt pressured
hy the others 10participate mlns “first rape";






he expressed remorse and promised that it would
not happen again. After their arrest, the youths
recanted these confessions, because they had be-
lieved that making a confession would have en-
abled them to go home. Regardless of the denials,
the tapes collectively persuaded police, prosecu-
tors, two trial juries, a city and a nation; the teen-
agers were convicted and sentenced to prison.
Thirteen years later Matias Reyes, who was
in jail for three rapes and a murder committed
after the jogger attack, stepped forward of his
own initiative. Me volunteered that he was the
Central Park assailant and that he had acted
alone, The Manhattan district attorney’s office
questioned Reyes and discovered that he had ac-
curate, privileged and independently corrobo-

rated knowledge of the crime and crime scene.
DNA testing further revealed that the semen
samples recovered from the victim—which had
conclusively excluded the boys as donors—be
longed to Reyes. (Prosecutors had argued at trial
that just because police did not capture all the
alleged perpetrators did not mean they did not
get some of them.) In December 2002 the five
teenagers' convictions were vacated.

Despite its notoriety, the case illustrates a phe-
nomenon that isnot new or unique. The pages of
legal history reveal many tragic miscarriages of
justice involving innocent men and women who
were prosecuted, wrongfully convicted, and sen-
tenced to prison or to death. Opinions differ on
prevalence rates, but it is clear that a disturbing
number of cases have involved defendants who
were convicted based only on false confessions
that, at least in retrospect, could not have been
true. Indeed, as in the case of the Central Park
incident, disputed false confessions have convict-
ed some people notwithstanding physical evi-
dence to the contrary. Asa result of technological
advances in forensic DNA typing—which enables
the review of past cases in which blood, hair, se-
men, skin, saliva or other biological material has
been preserved many new, high-profile wrong-
ful convictions have surfaced in recent years, up
to 157 in the U.S. alone a: the time of this writing.
Typically 20 to 25 percent of DNA exonerations
had false confessions in evidence.

Why would an innocent person confess to a

crimc? A scan of the scientific literature reveals
how acomplex set of psychological factors comes
into play. First, techniques commonly used by
investigators during interviews make them prone
to see deceit in suspects, a perception that tends
to bias the outcome of the questioning. When the
accused waive their constitutional rights to si-
lence and to counsel during questioning by the
police, they may also unwittingly lose procedur-
al safeguards and put themselves at greater risk
of making a false confession. Other contributors
include a given person’s tendencies toward com-
pliance or suggestibility in the face of two com-
mon interrogation tactics—the presentation of
false incriminating evidence and the impression
that giving a confession might bring leniency. In

short, sometimes people confess because it seems
like the only way out of a terrible situation.

More troubling, confession evidence isinher-
ently prejudicial, influencing juries even when
they arc shown evidence of coercion and even
when there is no corroboration. Ultimately, we
believe, society should discuss the urgent need to
reform practices that contribute to false confes-
sions and to require mandatory videotaping of all
interviews and interrogations.

Discerning the Truth

A 2004 conference on police interviewing at-
tended by the two of i sillustrates the problem of
bias during questioning. Joseph Buckley presi-
dent of John 11 Reid and Associates (which lias
trained tens of thousands of law -enforcement
professionals) and co-author of the manual
Criminallnterrogation ami Confession<lIAspen
Publishers, 2001)—presented the influential Reid
technique of interviewing and interrogation, .'si-
terward, an audience member asked tf the per-
suasive methods did not at times cause innocent
people to confess. Buckley replied that they slid
not interrogate innocent people.

To understand the basis of this remark, it is
imporrant to know- that the highly confrontation-
al, accusatory process of intenngation ispreceded
by an information-gathering interview intended
to determine whether the suspect is guilty or in-
nocent. Sometimes this initial judgment isreason-
ably based on witnesses, informants or other ex-
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Adisturbing number of cases have involved defendants \
who were convicted based only on false confessions.
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True or False?

Naive Trained Police
Students  Students Investigators
Total accuracy  56% (46% 50%
Confidence* 5.91 [6.55 j7.05
Self-rcportcl ona 10-point scale.
7-2-1 F
, __Actual Innocence
5  —— Actual Guilt
6.84-
to—
LU
c
Training makes people more confident about their ability to dis-
| il tinguish truth from lies; however, it does not increase their ac-
nnocent ullty curacy (fab/e). In the laboratory, Interrogators tried hardest to
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Interrogator Expectations

fObserver's rations on a 10-point scale.

trinsic evidence. At other times, however, such
judgments may be based on nothing more than a
hunch, a clinical impression that investigators
form during a prcintcrrogation interview.

The risk oferror at this stage is clear, as in the
19S6 Florida case involving Tom Sawyer, whom
investigatorsaccused ofsexual assault and minder
and interrogated for 16 hours,extractingaconfes-
sion. His statement was later suppressed by the
judge, and the charges were dropped. Sawyer had
become a prime suspect because his face flushed
and heappeared embarrassed during an initial in-
terview, a reaction interpreted as a sign ofdecep-
tion. Investigators did not know that Sawyer was
arecovering alcoholic with asocial anxiety disor-
der that caused him to sweat profusely and blush
m evaluative social situations. Many of the char*
actcristicsassociatcd with acting “guilty” arc also
signs of a person under high stress.

Separating truths from lies is tricky. In fact,
most experiments have shown that people per-
form at no better than chance levels and that
training programs produce, at best, small and
inconsistent improvementscompared with naive
control groups. Ingeneral, professional liecatch-
ers, such as police detectives, psychiatrists, cus-
toms inspectors and polygraph examiners, ex-
hibit accuracy rates in the 45 to 60 percent range,
with a mean of 54 percent.

Even with those statistics, trained investiga-
tors believe they arc more accurate in determining

www sclmnni Intl .com

extract a confession when they presumed guilt but the suspect

was actually innocent (graph)

guiltorinnocence. In2002 Christian Meissncrof
Florida International University and one of us
(Kassin) conducted a meta-analysis to examine
their performance. Across studies, investigators
and educated participants, relative to naive con-
trols, exhibited a proclivity to judge targets as de-
ceptive—and to do so with confidence [see table
above]. Expressing a particularly cynical but tell-
ing point ofview, one detective isquoted assaying
ina 1996 article by Richard A. Leo of the Univer-
sity of California at Irvine, "You can tell ifa sus-
pect is lying by whether he is moving his lips."

Protections Averted

Wi ith suspects judged deceptive from theirin-
terview behavior, the police shift into a highly
confrontational process of interrogation. There
is, however, an important procedural safeguard
in place to protect the accused. In the landmark
Miranda r. Arizona in 1966, the U.S. Supreme
Court ruled that police must inform all suspects
of their constitutional rights to silence ("You have
the right to remain silent; anything you say can
and will he held against you in a court of law")
and to counsel ("You arc entitled to consult with
an attorney; ifyou cannot afford an attorney, one
will he appointed for you"). Only ifsuspects waive
these rights “voluntarily, knowingly and intelli-
gently" as determined in law by consideration of
“a totality of the circumstances"” can the state-
ments they produce hr admitted into evidence.



Waiving Rights

Waivers (percent)

(]

Interrogation Style

Guilty Q Innocont

Innocents are especially at risk for waiving rights to counsel and silence
that were established by the U.S. Supreme Court in Miranda, believing
they have nothing to hide (left). Yet longer exposure to questioning

Miranda may not yield the protective effect for
which itwas designed for two reasons. First,anum-
ber ofsuspects—because of their youth, level of in-
telligence, lack of education or mental health sta-
tus—do not have the capacity to understand and
apply the rights they arc given. Second, police use
methods of presentation that elicit waivers. After
observing live and videotaped police interroga-
tions, Leo found that roughly four out of five sus-
pects waive their rights and submit to questioning.
He also observed that individuals who have no pri-
or felony record arc more likely to waive their rights
than arc those with a history of criminal justice
"experience." Ina2004 study byoncofus(Knssin)
and Rebecca Norwich of I harvard University, sub-
jects guilty or innocent of 1 mock crime (stealing
S100) were confronted by a neutral, sympathetic,
or hostile "Detective McCarthy" whoasked ifthey
would waive their rights and talk. Only 36 percent
of guilty subjects agreed, but SI percent of inno-
cents waived these rights, saying later they had
nothing to hide or fear (sir chartabove].

Interrogation Tactics

In the past, American police routinely prac-
ticed “third degree" methods of custodial inter-
rogation—inflicting physical or mental pain and
suffering to extract confessions and other types
of information from crime suspects. Such tactics
have mostly faded into the annals of criminal jus-
tice history, but modern police interrogations re-
main powerful enough to elicit confessions. At
the most general level, it isclear that the two-step
approach employed by Retd-trained investigators

leaves them at greater risk fora false confession.

and others—in which an interview generates a
judgment of truth or deception, which in turn
determines whether or not to proceed to inter-
rogation—is inherently biased.

For innocents whoarc initially misjudged, one
would hope that interrogators would remain
open-minded and reevaluate their beliefs over the
course ofquestioning. A warehouse of psychology
research suggests, however, that once people form
a belief, they selectively seek, collectand interpret
new data in ways that verify their opinion. This
distortingcognitivcconfirmation bias makes such
personal convictions resistant to change, even in
the face of contradictory evidence. Italso contrib-
utes to the errors committed by forensic examin-
erswhose judgments of handwriting samples, bite
marks, tire marks, ballistics, fingerprintsand oth-
er “scientific" observationsarc often corrupted by
a priori expectations, a problem uncovered in
many DNA exoneration cases,

Inone instance in 2002, Bruce CiolJscli.dk was
exonerated of two rape convictions after 13 years
in prison when laboratories for both thestatcand
the defendant found from his DNA that he was
not the rapist. Yet the district attorney whose of-
fice had convicted Ciodschalk—even though God-
schalk disavowed his initial confession—argued
that the DNA tests were flawed and refused at first
to release him from prison. When the district at-
torney was asked what foundation he had for his
decision, he asserted, "I have no scientific basis. |
know because I trust my detective and his tape-
ictorded confession, Therefore, the results must be
flawed until someone proves to me otherwise."

SCIENTIFIC AMEHICAN MIND



The presumption of guilt also influences the
way policeconduct interrogations, perhaps lead-
ing them to adopt an aggressive and confronta-
tio .al questioning style. Demonstrating that in-
terrogators can condition the behavior of sus-
pects through an automatic process of social
mimicry, Lucy Akehurstand Aldert Vrij of the
University of Portsmouth in England found in
1999 that increased gestures and physical activ-
ity among police officers triggered movement
among interviewees—fidgeting behavior that is
then seen by others as suspicious.

It isimportant to scrutinize the specific prac-
ticesof social influence that get people to confess.
Proponents of the Reid technique advise intcrro-

the figure is closer to 60 percent. InJapan, where
few restraints are placed on police interrogations
and where social norms favor confession as a re-
sponse to the shame brought by transgression,
more than 90 percent of suspects confess.

In so-called self-report studies, researchers ask
why people confessed. In 1991 one of us (Gudjons-
son) and Mannes Pctursson of University Mospita |
in Reykjavik, Iceland, published the first work in
this area carried out on Icelandic prison inmates,
which was replicated in Northern Ireland and in
a larger Icelandic prison population with an ex-
tended version ofa 54-item self-report instrument,
the Gudjonsson Confession Questionnaire.

Although most suspects confess for a cornbi-

Miranda may not yield the protective

effect for which

gators to conduct the questioning in a small, bare-
ly furnished, soundproofroom. The purpose isto
isolate the suspect, increasing his or her anxiety
and desire to escape. To further heighten discom-
fort, the interrogator may seat th suspectin a
hard, armless, straight-backed chair; keep light
switches, thermostats and other control devices
out of reach; and encroach on the suspect's per-
sonal space over the course of interrogation.

Against this physical backdrop, the Reid op-
erational nine-step process begins when an intcr-
rogatorconfronts the suspect with unwavering as-
sertions of guilt (1); develops "themes" that psy-
chologically justify or excuse the crime (2);
intcrruptsall efforts at denial and defense (3); over-
comes the suspect's factual, moral and emotional
objections (4); ensures that the passive suspect
does not withdraw (5); shows sympathy and uu-
dcrstandingand urges the suspect to cooperate (6);
offers a face-saving alternative construal of the al-
leged guilty act (7); gets the suspect to recount the
details of his or her crime (8); and converts the lat-
ter statement into a full written or oral confession
(9/. Conceptually, this system is designed to get
suspects to incriminate themselves by increasing
the anxiety associated with denial, plunging the
suspect into a state of despairand then minimizing
the perceived consequences of confession.

Rates of confession vary indifferent countries,
indicating the underlying role that institutional
and cultural influences play. For example, sus-
pects detained for questioning in the U.S. confess
at a rate around 42 percent, whereas in England

www . sclammintl .com

It was designed.

nation of reasons, the most critical is their belief
about the strength of the evidence against them.
That iswhy the tactic of presenting falsccvidencc—
as when police lie to suspectsabout an eyewitness
that does not exist; fingerprints, hair or blood that
has not been found; or lie detector tests they did
not really fail—can lead innocent people to con-
fess. In a 1996 laboratory experiment that illus-
trates the poinr, Kassin and Katherine L. Kicchel
of Williams College falsely accused college stu-
dentsofcrashing adesktop computer by hitting a
key that they were told was off-limits. When a
fellow student who was present said she had wit-
nessed the students hit the forbidden key, the
numberinduced to sign a confession increased by
45 percent. Also increased were the numbers who
internalized a belief in their own guilt and fabri-
cated false memories to support that belief.

False Confessions

In 2004 Steven A. Drizin of Northwestern
University School of Law and Leo analyzed 125
cases of proved false confessions in the U.S. from

(Tlu* Autimre)

SAUL M. KASSIN and GISLI H. GUDJONSSON study tho psychology ot (also
confessions. Kassin Is professor of psychology ol Williams College. Ho has
published many research articles on police Interviewing. Interrogations,
nad confessions—ond the Impact of this evidence on Juries. Gudjonsson
Is ptofcssor ot forensic psychology ot King s College London. He pioneered
work on the nature of suggestibility and has written ontcnslvoly on the reli-

ability of confessions, witness memories and other evidence.
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Confessions and (he Jury

Voluntary [m] SciMnflucncce Q Guilty Votes

The existence of a confession—true or false—predisposes
juries toward reaching a guilty verdict. Mock jurors were asked
whether they judged the confession to be voluntary, whether it

High-Pressure No
influenced their verdict, and whether they voted for conviction.

LowPressuro S )
Interrogation Confession

Interrogation

between 1971 and 2002, the largest sample ever
studied. Approximately two thirds were exoner-
ated before the trial, and the restcame after con-
viction. Ninety-three percentof the false confes-
sors were men. Overall, SI percent occurred in
murder cases, followed by rape (S percent) and
arson (3 percent). The most common bases for
exoneration were that the real perpetrator was
identified (74 percent) and that new scientific
evidence was discovered (46 percent). The sam-
ple was disproportionately represented by per-
sons who were young (63 percent were younger
than 25; 32 percent were under 18), mentally re-
tarded (22 percent) and diagnosed with mental
illness (10 percent), Astonishingly, 30 percent of
the cases contained more than one false confes-
sion to the same crime, as iithe Central Park
jogger case, typically indicating that one false
confession was used to get others.

Recognizing that people confess in different
ways and for different reasons, psychologists cat-
egorize false confessions into three groups:

Voluntary false confessions. When aviator
Charles Lindbergh's baby was kidnapped in 1932,
some 200 people stepped forward to confess. In
the 1980s Itenry Lee Lucas falsely admitted to
hundreds of unsolved murders, making him the
most prolific serial confessor in history. People
might voluntarily give a false confession for rea-
sons including.! pathological desire for notoriety;
a conscious or unconscious need to expiate feel-
ingsof guilt over prior transgressions; an inability
to distinguish fact from fantasy; and a desire to aid
and protect the real criminal.

Compliant false confessions. In these cases,
the suspect confesses to achieve some end: to es-
cape an avcrsive situation, to avoid an explicit or
implied threat, or to gain a promised or implied
reward. In Drotrn v. Mississippi in 1936, for ex-
ample, three black tenant farmers admitted to
murder after they were whipped with a steel-stud-
ded leather belt. And in the Central Park jogger
case, each boy said he had confessed despite in-
nocence because be was stressed and expected to
go home if he cooperated.

Internalized false confessions. During inter-
rogation, some suspects—particularly .hose who
arc young, tired, confused, suggestible and ex-
posed to false information—come to bciicve that
they committed the crime in question, even
though they did not. In a classic case, 18-ycar-old
Peter Reilly of Falls Village, Conn., returned
home one night to find that his mother had been
murdered. Reilly immediately called the police
hut was suspected of matricide. After gaining
Reilly's trust, the police told him that he failed a
lie detector test (which was not true), and which
indicated that he was guilty even though he had
no conscious memory of the event.

After hours of interrogation, the audiotape
reveals that Reilly underwent a chilling transfor-
mation from denial to confusion, self-doubt,
conversion ("Well, it really looks like 1did it")
and finally a full confession ("1 remember slash-
ing once at my mother's throat with a straight
razor lused for model airplanes.... lalso remem-
ber jumping on my mother’s legs"). Two years
later independent evidence revealed that Reilly
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could not have possibly committed the murder.

Trial jurors, like others in the criminal justice
system who precede them, can be overly influenced
by confessions. Archival analyses of actual cases
containing confessions later proved false tell a dis-
turbing tale. In these cases, the jury conviction
rates ranged from 73 percent (as found by Richard
Ofshe of the University of California at Berkeley
and Leo in 1998) to 81 percent (as found by Drizin
and Leo in 2004)—about the same as cases in
which the defendants had made true confessions.

Trial jurors, like others in the criminal justice system

colleagues found that such covert assurances can
contribute to false confessions.

The Need for Reforms

To assess any given confession accurately, po-
lice, judges, lawyers and juries should have access
to a videotaped record of the interrogation that
produced it. In Great Britain, PACE mandated
thatall sessions be taped. In the U.S., four states—
Minnesota, Alaska, Illinois and Maine—have
mandatory videotaping, although the practice is

can be overly influenced by confessions.

In light of such findings, the time is ripe for
law-enforcement professionals, policymakers
and the courts to reevaluate current methods of
interrogation. Although more research isneeded,
certain practices clearly pose a risk to the inno-
cent. One such factor concerns time in custody
and interrogation. The 2004 study by Drizin and
Leo found tl itin proved false confession cases,
the interrogations lasted for an average of 16.3
hours. In the Central Park case, the five boys
were in custody for 14 to 30 hours by the time
they confessed. l:ollo\. ing the Police and Crimi-
nal Evidence Act of 1986 (PACE) guidelines im-
plemented in England and Wales, policy discus-
sions should begin with a proposal for the impo-
sition oftime limits for detention and interrogation
or at least flexible guidelines, as well as periodic
breaks for rest and meals.

A second problem concerns the tacticof lying
to suspects about the evidence. Research shows
that people capitulate when they believe that the
authorities have strong evidence against them.
The practice of confronting suspects with real
evidence, or even their own inconsistent state-
ments, should increase the reliability of the con-
fessions ultimately elicited. When police misrep-
resent the evidence, however, innocent suspects
come to feel as trapped as the perpetrators—
which increases the risk of false confession.

A third matter revolves around the use of
minimization, as when police suggest to a sus-

often found elsewhere on a voluntary basis. Vid-
eotaping deters interrogators from using the most
aggressive, psychologically coercive methods. It
also will block frivolous defense claims of coercion
where none existed. And it provides an objective
and accurate record of all thattranspired, avoiding
disputes about how the confession came about.

A 1993 National Institute ofJustice study re-
vealed that many U.S. police departments al-
ready have videotaped interrogations—and the
vast majority found the practice useful. More re-
cently, in 2004, Thomas P. Sullivan of the law
firm Jenner & Block interviewed officials from
238 police and sheriff’s departments in 38 states
who made such recordings voluntarily and found
that they enthusiastically favored the practice,
which increases accountability, provides an in-
stant replay of the suspect’s statement that re-
veals information initially overlooked and reduc-
es the amount of time spent in court defending
their interrogation conduct. As a counter to the
most common criticisms, those interviewed
found that videotaping is not costly and does nor
inhibit suspects from talking to police.

Such reforms arc sorely needed. Only then
can society trust the process of interrogation and
the confessions that it produces—and help to

promote justice for all.

(Furlher Howling)

¢+ The Psychology of Interrogations and confussions: A It.mdho ik

Glsll Gudjonsson. John Wiley & Sons. 2003.

pect that the conduct in question was provoked,
an accident or otherwise morally justified. Such
tactics lead people to infer leniency in sentencing
on confession, as if explicit promises had been
made. In a StUdy that is now in press, Melissa ¢ More on wrongful convictions Is available at the Innocence Project Web

Russano of Roger Williams University and her

Thu Psychology ot Confessions: A Review of the Lltuf.ituie and Issues.
Saul M. Kassin and Cisli M, Gudjonsson In Psychologica|Se|ene*in the
PUb”C/merest. Vol. 5. No. 2: November2004. More inform ation Is

available at www .piycholuglcalsclonco.org/Joum als/

silo: www.Innocunceirrojuct.org
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FISCAL NOTE
STATE OF ALASKA Fiscal Note Number: 1

2006 LEGISLATIVE SESSION Bill Version: CSHB 326(JUD)
(H) Publish Date: 1/30/06

Revision Dote/Time (Note if correction): Dept. Affected:

Title Posting Lewd Material as Harassment 'RDU Alaska Court System
Component Trial Courts

Sponsor Representative Mever

Requester Component No.

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below
OPERATING EXPENDITURES FY 2007 FY 2008
Personal Services

Travel

Contractual

Supplies

Equipment

Land 4 Structures

Grants 4 Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES |

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
loor, GF-Program Receipts
ti.37 GF/f.Uwtal Health
Ol'i-r Si Tvtn--Do not abLnvatni
TOTAL 00 0.0 0.0 0.0 0.0 |

Estimate of any current year (FY200G) cost: 00
Mark this box (X) if funding for this bill is included in the Governor’s FY 2007 budget proposal:

POSITIONS

Full-time

Part-f no

te'iip.aiti.

ANALYSIS. i G

The "o0.iti system does not anticipate any fiscal impact from the tusaje uf hB
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Prepared b> Dtiw; Smynr Admu ii.tmli.i.-Att.aney
D.lte/Tittto M. Hi : 11 COAM

Division AtD'AiiC m it Sv.tr-m
A; I'lUt' dhy Doug VVuiii'Vi tt.r Sto;)hiirink C"'f Adn i '.jrajt.i- I' re .'nr Date tfOCOOG

Agency Alaska Court System
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FY 2009 FY 2010 FY 2011 FY 2012

0.0

0.0



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2006 LEGISLATIVE SESSION Bill Version: CSHB 326(JUD)
(H) Publish Dale: 1/30/06
Revision Date/Time (Note if correction): Dept. Affected: LAW
Title "An Act relating to harassment.” 'RDU CRIMINAL
Component Criminal Justice Litigation
Sponsor Representatives Meyer and Lynn
Requester House Judciary Component No.

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherv/ise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008

Personal Services

FY 2009 FY 2010 FY 2011 FY 2012

Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

ICHANGE IN REVENUES ( ) f

FUND SOURCE (Thousands ot Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Prograrn Receipts

1037 GF/Mental health

Otner iSpu'-'y Tvs*—Do not abbreviate)
TOTAL 0.0 00 0.0 00 0.0 0.0

Estimate of any current year (FY200G) cost: 00
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:

POSITIONS

Full-time
Part-time
Temporary

ANALYSIS.  /Ataci, ivpIMfoflw sske=< r.x,
Tnis bill amends AS 11.61.120 (Criminal Law + Offenses Against Public Order) by adding a re.v way to

commit the crime of harassment by. with intent to harass or annoy another person, publishing or distributing
a photo of another person's genitals, etc or the person engaged in a sex act Harassment is a class B
misdemeanor. Passage of this legislation Will not have a fiscal impact on the Department of Law

Mhurie 46G-3073

Prepared by Kathryn D.tugnnultm Director
Dale. T.me t,.v >6 12 31 PM

D'Viiiuri Administrative Services D . .um
Apr s by K.uytrifyn Dauijhheleir lor D i.nt M.irit*i’* Artumi'v Cun ral Date I/L’GCMOC
Agency Department of Law

Page 1lof 1
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2006 LEGISLATIVE SESSION Bill Version: CSHB 32G(JUD)

(H) Publish Date: 1/30/05
Revision Date/Time (Note if correction): Dept. Affected: Public Safety
Title An Act relating to harassment. 'RDU Alaska State Troopers

Component AST Detachments

Sponsor Representative Meyer

Requester House Judiciary Committee Component No. 2325

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherv/ise noted below

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES 1 1 1

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars

1002 Federal Receipts

1003 GF Match

10C4GF

1005 GF/Projram Receipts

1037 GF/Mental Health

Other iSpecify Type—Do not abtm.-v,,-;--!

TOTAL 0.0 0.0 00 0.0 0.0 0.0

Estimate of any current year (FY200G) cost: 00
Mark this box (X) if funding for this bill is included in the Governor's FY 200G budget proposal:

POSITIONS
Full-time

Part-time

Temporary

ANALYSIS:  iMi-Na ivputune [y, o <fii0o .~ Jtyj

Passage of this legislation will have ro fiscal impact on the Department of Public Safely Even though there is
3 potential increase in the number of arrests (or violations, the increase can be absorbed by the current

assets of the department.

Plume 9()?-2GAV 532

F-'i , .if- d by lieutenant James Holque

Alaska State Troopers Date/Time 1/17/116 10 10 AM
Apptuvi/d by Cuiiiniisi.ionei sVuli.nn T.niilm.Ki- Date 1/17/20116
Agency Di-paftinent ot Public Solely

Page 1of 1
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fev

Representative Kevin Meyer
HOUSE DISTRICT aU

CoALT

SPONSOR STATEMENT
HB 326
“An Act relating to harassment."

The rapid evolution of technology often outpaces a statute’s ability to protect Alaskans
from offensive and criminal behavior. The invention and widespread adoption of digital
cameras in all sorts of products ranging from pens to cellular phones has opened new
avenues for those bent on harassing others to cause anguish, hurl and humiliation.

House Bill 326 An Act relating to harassment builds on my previous effort in the 23,d
Legislature to cover harassment through e-mail and other electronic means. With camera
phones and hidden digital cameras, individuals can take lewd and obscene pictures of
others and post them electronically.

When this is done as part of a pattern of threats and intimidation it should be considered
harassment. 11B 326 changes the current statute to include the publishing or posting of
lewd or obscene pictures in the definition of harassment.

Hmiiilt Urpu M itiitiiM  Imi hi Mr mt: |S<ui |

ScMuti; Mrtlr CJ' |IuI Mk in. Al |tILWtUUIJN/j »-mWN< *M?[ IIVB I'Ml, | IJ| III 117
tutrrim: 72 W it il'muhc gl Jia.i -It|U|H [«u7» "HI HIUI| J.u H7»—||mUI ir



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1

2006 LEGISLATIVE SESSION Bill Version: CSHB 326(JUD)
(H) Publish Date: 1/30/06

Revision Date/Time (Note if correction): Dept. Affected:

Title Posting Lewd Material as Harassment 'RDU Alaska Court System
Component Trial Courts

Sponsor Representative Meyer

Requester Component No.

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted be'ow.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Slructures

Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) |

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Progran Receipts
1037 GF/Mental Health
Other (Specify type—Do nol abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY200G) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor’'s FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
fen poMiy

ANALYSIS; a .</jrj.'y L:m)+>/«ucttuz.ir,)
The court system does not anticipate any fiscal impact fiom the passage of HB 32G

Phone 4G3-4750
Date/Time 1/13/06 11 00 AM

Date 1/13/2006

Prepared by; Douij Wooliver. Administrative Aitorrmy

Division Alaska Couit Syslcm

Approved by Doug ".Voolivor lar Stephanie Cole. Adnnnsli.it vn Director
Agency Alaska Court System

Page 1of 1
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FISCAL NOTE

STATE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):
Title "An Act relating to harassment.”

Representatives Me, rand Lynn
House Judciary

Sponsor
Requester

Expenditures/Revenues

Fiscal Note Number:

Bill Version: CSHB 326(JUD)
(H) Publish Date: 1/30/06

Dept. Affected: LAW

RDU CRIMINAL

Component Criminal Justice Litigation

Component No.

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2007

Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE
1002 Federal Recc-ipls
10C3 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mnntal Health
Other (Specify Type-Do not abbreviate)
TOTAL 0.0

Estimate of any current year (FY200G) cost:

FY 2008

FY 2009 FY 2010 FY 2011 FY 2012

0.0 0.0 0.0 0.0 0.0
(Thousands of Dollars)

0.0 0.0 0.0 0.0 0.0

Mark this box (X) if funding for this bill is included in the Governor’s FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a svparalu paw it nucossary)

This billamends AS 11.61.120 (Criminal Law - Offenses Aqg.unst Public Order; by adding a now way to
commit the crime of harassment - by. with intent to harass oi annoy another person, publishing or distributing
a photo of another person's genitals, etc. or the person engaged in a sex act Harassmentisa class B
misdemeanor Passage oi this leg.nation will not have a fiscal impact on the Department of Law.

Prepared by Kathryn DaughfWit ;o, Diructor

Division Administrative Sor/mos Division

Approved by Kathryn Daughhoti'i) tor DavidM atoc.-

Agency Department ot Law

M caowmol

Attorney Genur.il

Phone 4135-3673
Date/Time t/L'Q/Qti >2 3t PM

Date 1/26/3000

Pago 1lof 1



CORRECTION

THE FOLLOWING DOCUMENT(S)
HAVE BEEN REFILMED TO
ASSURE LEGIBILITY OR PAGINATION




FISCAL NOTE

STATE OF ALASKA
. LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Title "An Act relating to harassment.'1l
Sponsor Representatives Meyer and Lynn
Requester House Judciary

Expenditures/Revenues

Fiscal Note Number:

Bill Version: CSHB 326(JUD)
(H) Publish Date: 1/30/06
Dept. Affected: LAW

'RDU CRIMINAL
Component Criminal Justice Litigation

Component No.

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2007
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( ) |
FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Tvpe-Do not abbreviate)

TOTAL 0.0

Estimate of any current year (FY2006) cost:

Mark this box (X) if funding for this bill is included in the Governor’s FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Atiacfi j st'pwalo p.vju it iwcussnry)

Tins billamends AS 11.61.120 (Criminal Law - Offenses Against Public Order) by adding a new way to
commit the crime of harassment - Ly, with intent to harass or annoy another person, pub ishing or distributing
a photo cf another person's genitals, etc or lhe person engaged in a sex act. Harassment is | class B
misdemeanor. Passage of this legislation will not have a fiscal impact on the Department of Law

Phone -1G5-3t>73

Kathryn Daughholim. Proctor
Administrative Serviices Division

Prepared by
Division
Approved by

Agency Department ol Law

o« \>nouii)

Kathryn Danghhoteo for David Marque,:

D.ite/Tnnu 1/2ti/lu<3 12 31 PM

Attorney General Dale 1/.’tid'OQii

Pago Lof 1

FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
0.0 0.0 0.0 0.0 0.0
[
| | f
(Thousands of Dollars |
0.0 00 00 0.0 0.0
00



FISCAL NOTE

STATE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Dale/Time (Note if correction):
Title An Act relating to harassment.

Representative Meyer
House Judiciary Committee

Sponsor
Requester

Expenditures/Revenues

Fiscal Note Number:

Bill Version: CSHti 326'jUD)
(H) Publish Date: 1/30/06

Dept. Affected: Public Safety
‘PDU Alaska State Troopers

Component AST Detachments

Component No. 2325

(Thousands of Dollars

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2007

Personal Seivices
Travel
Contractual
Supplies
Equipment
Land 5 Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE
1002 Federal Receipts
1003 GF Match
100-1 GF
1005 GF/Prcgram Receipts
1037 GF/Mentnl Health
Older (Specify Tvpe-Donci abbreviate)
TOTAL 0.0

Estimate of any current year (FY200G) cost:

FY 2008

FY 2009 FY 2010 FY 2011 FY 2012

0.0 0.0 0.0 | 0.0 0.0
(Thousands of Dollars)

0.0 0.0 0.0 0.0 0.0

Mark this box (X) if funding for this bill is included in the Governor’s FY 200G budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Atticri a soparata p.igo if necessary!

Passage of this legislation will have no fiscal impact on the Department of Public Safety. Even though there is

a potential increase in the number of arrests for violations, the increase can be absorbed by the current

assets of the department.

Prepared by Lieutenant Junius Hnlgoc

Phone 907-26fM532

Division Alaska Stale Troopers

Approved by. Commissioner William TamlusMt

DMc/Tune t/17/00 10 111 AM
Date 1/1//20Uii

Agency Department ol Public Safety

Fiin u bv v g -
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Durango Herald _
Local man guilty of 26 felonies

Former Fort Lewis College student cited for criminal libel

Read related article

January 27, 2006
By Shane Benjamin / Herald Staff Writer

After seven days of trial and seven hours of jury deliberations, jurors found Davis Temple Stephenson guilty Thursday

of 26 felonies, including criminal libel.

Stephenson

Stephenson, clean-cul in a conservative sports coal and fie, remained slone-faced as ihe jury foreman announced

'gulty” 2b limes, He remained silent throughout.
A deputy handcuffed him and escorted him lo lhe La PInla County Jail.
Stephenson's defense attorney, Rae Droves of Durango, said her client plans to appeal.

Meanwhile, Stephenson, 38, Lices up lo 1v, years tor some felonies and up to three years for others. If added
together, he faces up fo 52!v years, but sorno penalties will bo served concurrently, reducing the soilcnco. He also

faces up to 10Vj years for violating bad
Sentencing lor troth casos is sot for 1:30 p.m. March 2 in Dish'd Court.

Over ttio course of throe years, while a sludont al Fori Lewis Colloge, Stephenson brought fear to seven victims,

jurors learned through prosecution witnesses.

Prosecuiors identified his targets as jail guards, a police ollicer, a landlord, a college newspaper editor and several
FLC professors, saying tie chipped away ot thoir reputations and sense of safety by spending lies about their

character.
Evidence outlined how Stephenson creatod Web sites identifying tns victims as sexual deviants, guided victims'
family and bosses to the sites, created posters identifying victims as sox ollendors and even sending a take obituary

to a newspopor falsely stating that a jail guard died ol AiDS.

Alter the verdict, Deputy Di*""- Attorney Todd Norvcll thanked the |ury and Rita Warfield, the Durango Police

Department's load Invustige 1 the case

7hen he doc'ined to comment before Stephenson's sentencing

During trial, prosecuiors portrayed Stephenson as an intellectual who hated feminists and challenged lhoso in power



“The delendanl goes after lhe reputations of his victims," Assistant District DoncJi Osborne told jurors during closing

statements.

But Stephenson's lawyer offered a different viewpoint, saying his actions really amounted to only bad manners and

opposing political opinion.

Jurors did a good job of paying attention, Dreves said, but some of the guilty verdicts were unfounded.

Stephenson's prosecution involved a Colorado criminal libel statute now under (ire in a federal appeals court. A
former student at the University of Northern Colorado was charged with criminal libel for posting articles on a satiric

online publication that poked fun at a finance professor.

During Stephenson's trial, some 40 witnesses testified and more than 100 pieces of evidence went to the jury.

One FLC professor told jurors of letters sent to tier home and on campus. They included compliments from unfamiliar
men about a rape-me fantasy Web sile started by Stephenson and
disclosing her real address.

"I didn't want anybody coming into my house raping me.' the
professor testified.

Scared, she removed her phone number from the public directory.
And, she noted, “l began to take a lot more precautions. It has
certainly affected my sense ol safety.”

Each day in courl, Stephenson look extensive notes and whispered
froquc-ntly to his lawyer.

Security was extraordinary during the trial supervised bv DiS".Tcl
Judge David Dickinson.

Stephen,on has "somewhat ol a volatile poisonality,” said sheriff s
Capt. Doug Hanna, and he has a largo build. So, La Plata County
Sheriff Duke Schirard asked that Stephenson be shackled at the
feet during trial » a security precaution not normally taken.

A black cloth covered the prosecution and defonso tables so iiiiois would not seelho onklo restraints

Other security measures included:
* Only n 3-inch pencil for Stephenson to write with.

* Up to three deputies behind him at all tur.os

* A bell capable ol delivering 50,000 volls of electricity, much like a Tnsor gun. andtriggered by a romoto control held

by a courtroom deputy.
The jury included eight men and four women for deliberations.
After the verdict, Marilyn Wood, Stophont rn's former landlord whom ho dopictod as a sex otfondor, refleclod on a

wnstod life. As an Amoncan Indian, she said, Sluphunson rocoivod free tuition at FLC. Instead ol taking advantage of
ihat. she noted, lie boenrno consumed by his anger.
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Camera Phones In The Workplace: To Ban Or Not To Ban

By Andrea G. Chatfield

It is no secret that workers in the high tech industry love their electronic gadgets. The
n more advanced and powerful, the better. However, there is one personal technology
i’ | gadget that can cause tremendous harm to high tech companies if abused. The use of
1 1 camera phones, and other portable devices with embedded cameras or video capability, in
fesjVsaw- - ¥ the workplace is spreading like wildfire. The number of people with camera phones was
News estimated at 8 million last year but a report issued this summer by IT analyst firm iSupply

Articles estimated that number would jump to -188 million by 2008.

Newsletters

Events
While incredibly useful (and cool!), camera phones aLo increase the risk of corporate
Legal Links
9 espionage, employee harassment, invasion of privacy, and a litany of other offenses that
can create liability for employers. The litigation over these types of problems is costly and

time consuming, but can be minimized with proactive workplace policies.

The best way to address the issue of camera phones in the workplace is proactively rather

than reactively. Currently, there are no laws that specifically address the use of camera
Search phones. Employers generally have a wide latitude on regulating behavior in their own
workplaces. Given the prevalence of these devices, employers must start to impose
workplace policies that address the presence and/or the use of camera phenes In the
workplace. Such policies should also address personal cell phones. There are a number ol
ways a company can handle these Issues, but basically it comes down to whether oi not
the use and/or presence of the phones should be banned In all or parts of an employer's

place of work, this Is becoming an ongoing debate.

littp:/m"\wwv.melaiie.com/ne\vs/ptiblii:ations/empli>yment/eamera phones.litm 1/30/2006



