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Representative Gabrielle LeDoux
S P O N S O R  S T A T E M E N T  F O R  CS I I P  325 (JU D ) 

24-LS1222VX

An Act relating to post-conviction D N A  testing; and am ending Rule 35.1, A laska Rules o f  
Criminal Procedure.

DNA testing is a new technology that has enabled criminal justice  system s worldwide to prove 
the guilt or  innocence o f  m any people who claim they were m istakenly  convicted. This Act 
would enable A laska  criminal law to keep up with new technology, jo in ing  4 0  other states in 
providing a statutory right to D N A testing when m eaningful c la im s o f  innocence have been made 
by those convicted. In cases where the D N A would be probative o f  guilt or innocence, this Act 
will provide Alaska with a c lear procedure for assessing such cla im s and, where appropriate, 
enable D N A testing o f  existing biological evidence. This will enable Alaska to quell any 
lingering doubts w here  such cla im s o f  innocence have been made. Provid ing  access to suchW  I. ^

testing will serve victims, police, prosecutors, the public, and public faith in ou r  criminal justice 
system.

This Act would help  enable Alaska to receive funds under the Congressional Justice for All Act 
o f  2004 (H R. 5107), which, under the leadership o f  Senator Frist, Speaker H asten  and President 
Bush, provides financial incentives for states to allow post-conviction D N A testing, and provides 
funds for qualifying states to pay for such tests.

Specifically, this Act establishes an application procedure for D N A testing and the appointment 
o f  counsel. A person w ho lias been convicted  of a crime may petition the court for testing. If the 
court determines that the facts warrant testing, the court will appoint a public defender if the 
applicant is indigent and that agency will pay for the testing. Law enfo icem ent agencies will 
retain any collected biological evidence pertaining to the offense.

In this way. a person has an opportunity  for testing in order to prove actual innocence. The court 
will determine w hether the case merits this extra step, so not every person w ho requests such 
testing will autom atically  receive it. Fourteen o f  the nation’s 175 DNA exonerations involved 
innocent people facing execution. 1 he other 161 innocent people were s im ply  being forced to 
endure large parts o f  their lives behind bars for crimes they did not com m it. Wrongful 
imprisonment, as well as wrongful execution, victimizes an innocent person-whieh is never the 
intent o f  our criminal justice system. This legislation can help free an innocent person and re­
focus law enforcem ent attention on the real perpetrator, w ho otherwise enjoys the comfort of 
knowing an innocent person was deem ed responsible for their crime.

R jp re scn iiH iv c_ (tah ric llc_ l.c r)» n i\(« lep is .s ia tc .ak  us
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Pace 2, L ine 24

Page 2. Line 3 J

C h a n g e s 'A d o p te d  in H ouse  J u d ic i a r y

[45 days] 60 da vs
Increases the amount o f t  i me the attorney general has to respond to the 
application and any supplement filed by the applicant 's  counsel and to 
prepare  for a hearing.

(reasonable probability that a reasonable trier of fact would have]
Text deleted, due to redundancy.

Page 3. Lines 21-25 The invcsii cathic law enforcement aconcv sha ll preserve anv hiolocical
material identified durinc the h u e s ihmiion o f  a crim e or crimes for wineh 
anv person mav file an application lor DNA icsiinc under AS 12.72.200- 
12.72.250. The identified biological maieri:il sii:i]I be preserved for the 
period of lime that person is incarccrniod in connection wilh lhal ease. 
Text added to address the preservation o f  evidence.
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Sec tion  1. Creates a new procedure in statute for convic ted  persons to request DNA testing 
o f  biological evidence from the conviction and sentence the person is serving.

Sec tion  2. Provides notice that a portion o f  section 1 lias the effect o f  am ending Rule 3 5 . 1, 
Alaska Rules o f  Criminal Procedure.

R e p r e s e n t a t i v e  ( i a l i r i c l l e _ l . e D o u \ ( , f l o p i s . s t a l e . a k u v
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M E M O R A N D U M

To: Alaska State Legislators
From: Stephen Saloom, Policy Director 
Date: April 18 ,2006
RE: H.B. 325: Denying DN A testing if  possibly guilty of “ lesser included offense”

Section 1. (h))2)(C) o f  11.13. 325 requires that for a post-conviction DNA testing application to be 
properly filed, the applicant must swear that he “ was innocent o f  the crim es for which the 
applicant was convicted and any lesser included offense’. " (Emphasis added.)

T he Innocence Project has no quarrel at all with swearing innocence “of the crim es for which the 
applicant was convicted ,"  but notes that A la sk a  w ould  be the  only  s ta te  in the  n a t io n  tha t  
den ies  pos t-conv ic tion  DNA tes ting  if the  ap p lican t  m igh t o th e rw ise  he conv ic ted  o f  a 
“ lesser  in c lu d e d  o ffense ."  T h is  p rov is ion  is a  rad ica l  d e p a r t u r e  f ro m  o th e r  s ta le s '  p rac t ice ,  
a n d  in the  in te re s t  o f  ju s t ic e  sh o u ld  he s tr ick e n  f ro m  the  hill.

Below please find a list o f  the 40 states (plus DC) that provide a statutory right o f  DNA testing -  
as well as w hether they deny testing if the applicant was involved in "any lesser included 
offense." (In short, the answ er is that N O N E o f  these states deny testing for that reason.)

A Z  -  no 
A R -  no 
C A  -  no 
C O  -  no 
C T  -  no 
D E -  no 
DC -  no 
FL  -  no 
GA - tio 
I I I - n o  
ID -  no 
IL -  no 
IN -  no 
IA -  no
Benjamin N. Cardozo School of Law, Yostnva University
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KS -  no 
KY -  no 
LA -  no 
M L  -  no 
M D  -  no 
MI -  no 
M N  -  no 
M O -  no 
M T  -  no 
N E - n o  
NV -  no 
NH -  no 
NJ -  no 
N M  -  no 
N Y  - no 
N C  -  no 
N D  -  no 
OR -  no 
PA -  no 
RI -  no 
TN  -  no 
TX  -  no 
U T - n o  
VA -  no 
WA -  no 
W V -  no 
WI - no

In fact 11 states (FL. IN. KS. KY, M D, M I. NE, OR. PA. W A and W V) allow the evidence to be 
heard even if  it w ould  p ro v e  on ly  th a t  the  c h a rg e  o r  se n te n c e  was m o re  sev ere  th a n  the  f a d s  
m er i te d .

Tluink you for your consideration o f  these facts. I would be pleased to answ er  any questions on 
this issue. .Ssaloomftrinnocenceproicct.oru o r  2 J 2.36-1.539-1.
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M E M O R A N D U M

To: Alaska State Legislators
From: Stephen Saloom, Policy D irector 
Dale: April 13, 2006
RE: Fiscal Note , II.B. 325, An Act Relating to Post-Conviction D N A Testing

The Innocence Project is extrem ely  pleased to know that A laska is seriously considering jo in ing  
dO other stales in providing access to post-conviction DN A testing where such testing could 
settle legitimate questions o f  innocence o r  guilt. There have been 175 eases in the United Slates 
where post-conviction D N A  testing has proven that an innocent person was convicted o f  a crime 
he did not com m it  -  and the real perpetrator had not been brought to justice .

In short, the experiences o f  these o ther states has been positive, as faith in the integrity o f  the 
criminal process has been bolstered by the willingness to conduct such reviews. It is also 
important to note that there have been no reports that such laws have “opened floodgates" or 
otherwise created  significant burdens for the courts.

Th is  m em o addresses the Fiscal Note that accom panies II.B. 325. W hile  the Innocence Project 
respects concerns  about ensuring the resources necessary to respect the intent of the legislation, 
our  experience and that o f  our Innocence Network throughout the country  is that many o f  the 
concerns expressed  in the Fiscal Note are not likely to com e to pass.

I have replicated the Fiscal Note language below, breaking il o ff  into sections which are then 
addressed. I hope this is helpful to you. and would welcome any questions that you might have,
SSalooinQ ir.nocencopro:. l-c ': . c m  or 2 12-364-5394.

A N A LY SIS  (For casv readm e, orieinal laiiL’iiaec in reeular tvpe. c o m m e n t  in bold.)
I) “This bill adds a new article to AS 1 2 . 7 2  allowing an incarcerated person to apply to the court 
for post-conviction DNA testing. This com m ittee  substitute o f  the original bill makes some 
changes that will cost the Stale money. Proposed AS 12 . 7 2 . 2 1 ()(I ) allows DNA testing if the 
results ‘c o u ld ’ establish a reasonable doubt as to the applicant 's  guilt. This language is very 
broad in that ju s t  about anything ‘cou ld ’ do that."

Benjamin N. Cardozo School ol Law. Yeshiva University
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C o m m e n t :
T h e  c h a n g e  to " c o u ld ,"  m u s t  be r e a d  in light o f  th e  l a r g e r  sen ten ce ,  w hich  is:
"A  c o u r t  m a y  N O T  o r d e r  DNA tes t ing  U N L E S S  the a p p l i c a n t  show s th a t  1) by c le a r  a n d  
c o n v in c in g  ev idence , th a t  th e  resu lts  o f  DNA tes ting  cou ld  es tab l ish  a  re a so n a b le  d o u b t  as 
to th e  a p p l ic a n t 's  guilt o f  the  c r im e ."

T h e  a p p l ic a n t  th e re fo re  has  a  s ign if ican t  b u rd e n  (“ c le a r  a n d  co n v in c in g ” )o f  p ro v in g  to the  
j u d g e  th a t ,  in l igh t  o f  the  fac ts  o f  the  case  (see p. 2, lines 11 a n d  12) th e re  could  he su ch  a 
d e te r m in a t io n .
T h e  b u r d e n  will be  ta k e n  se rious ly  by  ju d g e s ,  as  will t h e i r  h is to r ica l  d e fe ren ce  to j u r y  
d e te rm in a t io n s .

I t ’s a lso  im p o r ta n t  t h a t  fo r  su c h  a p p lic a t io n s  to he se r ious ly  co n s id e red ,  th e re  m u s t  he 
DNA ev idence  a v a i lab le  w h ich  w as n o t  p rev io u s ly  co n s id e red  by th e  j u r y ,  o r  a n o th e r  ju d g e  
on  a  p re v io u s  su ch  m o tion . (W ith  a d v a n ce s  in DNA technology , so m e tim es  la te r  tes t ing  can 
g e n e r a te  a  DNA p ro f i le  w ith  c e r ta in ty  w hen  p rev io u s  technology  w a s  not av a ilab le  to the  
a p p l i c a n t .  T h is  is n o t  “ r e p e a le d  bites  a t  th e  a p p le ,”  h u t  c o n tin u in g  to seek  a n  a n s w e r  w hen  
p re v io u s  techno logy  d id  n o t  do  so.)

F ina lly ,  the  a p p l i c a n t ' s  b u r d e n  o f  p r o o f  is consis ten t  w ith  t h a t  o f  th e  vast m a jo r i ty  o f  o th e r  
s t a t e s ’ on  th is  po in t ,  a n d  as no ted  above , th e re  h a v e  been  no r e p o r t s  Miat su ch  law s have  
“ o p e n e d  f loodga tes”  o r  o th e rw ise  c re a te d  s ign if ican t b u r d e n s  fo r  th e  c o u r ts  -  even in la rg e r  
s ta te s ,  w ith  c r im in a l  ju s t ic e  sy s tem s  m u c h  less re l iab le  th a n  th a t  o f  A laska .

2) “The bill docs not require than (sic) an applicant show due diligence in pursuing requests for 
D N A  testing. T he  Departm ent of Law is currently litigating a case in court that is 15 years out 
from the original trial date, and is very difficult to handle as a result, and m akes a due diligence 
standard im portant.”

C o m m e n t :
A rev iew  o f  o th e r  s ta le s '  s ta tu te s  show s th a t  the  vas t  m a jo r i ty  o f  s ta te s  do  n o t  im pose  a n y  
d e a d l in e  on  a p p lic a t io n s  fo r  tes t ing  while the  p e rso n  is in c a r c e r a te d ,  a n d  in the  few 
in s ta n c e s  w h e re  th e re  a r e  su ch  d e ad lines ,  those d e a d lin es  h a v e  a lw ays  a llow ed those  w ith  
old cases  u p o n  la w 's  passage  to have  a s im i la r  a m o u n t  o f  t im e  to  Hie1. A ga in ,  this shou ld  he

' Statutory language addressing lime limitations, or lack thereof, on motions lor post-conviction DNA 
testing:
A Z -  at any time
A R K  -  unless under direct appeal
CA  -  while serving a term
C T  -  at any time during incarceration
D E -  within 3 years of conviction, but that restriction is not to apply to those convicted before 9/1/00, who 
were given three years from passage of Ihe law.
DC -  while in custody
F L  -  within 4 years of end of one’s criminal process (see law for how defined FS A  sec . 925.11) or 4 years

4 I8 V 6  3  t ! m t C UVc»/rmi/if* r>ollinyy\lhykW iL(H '.tl .\TanyX)tAry In lfiin flt f  tfO iiO LK f'lW iSCAlNolQ Momorn>Kh/fT) t4Q
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n o ted  in ligh t o f  th e  a b s e n c e  o f  c la im s o f  a  s ig n if ican t  b u r d e n  c re a te d  by such  p io c c d u re s .  
S im ila r ly ,  I ’m  s u r e  the  D e p a r tm e n t  o f  L a w  m u s t  h a n d le  v a r io u s  a p p e a ls ;  th is  law  w ou ld  
on ly  c re a te  a n  a v e n u e  fo r  a  c le a r  p r o c e d u r e  on th is  type  o f  p ro c e d u re .

In d e e d ,  i f  th is  law  w e re  a l r e a d y  in p lace  in A lask a ,  the  D e p a r tm e n t  o f  L a w  w ou ld  n o t  have  
to be  a r g u in g  so ex tensively , in b o th  s ta te  a n d  fed e ra l  c o u r t ,  a g a in s t  such  tes t ing  under­
c u r r e n t  A la sk a  law , w h ich  is u n c le a r  a b o u t  lion  a n d  w hen  p o s t-conv ic t ion  D N A  sh o u ld  be 
tested . W ith  the  c la r i ty  o f  su ch  a law , a rg u m e n ts  o v e r  w h e th e r  o r  not tes t ing  sh ou ld  be

after passage of the law, whichever is later, (n.b. Alan Crotzer was just exonerated after 24 years in 
prison)
GA -  within 20 days of entry of judgment new trial can be sought (or else good reason must be shown) or 
w/in 30 days of that denial (or extraordinary reason must be shown) (n.b. Robert Clark was just 
exonerated after 23 years in prison)
HI -  at any time
ID -  within 1 year, or within 1 year of law's passage -  whichever is later
IL -  no limit indicated
IN -  no limit indicated
IA -  no limit indicated
K S  -  at any time while in state custody
K Y  -  at any time
LA -  no time limit set (but after 2007 will have to seek relief under different section of laws -  n.b. lifting 
that time limit is currently being considered by the legislature)
M E -  no time limit indicated 
MD -  no time limit indicated
Ml -  while serving prison time for felony conviction (tho bill has a 2008 deadline; lifting that is under 
consideration currently by the legislature)
MN -  Except at a time when direct appellate relief is available
MO -  while in custody at DOC
M T -  while incarcerated for a felony
NE -  no limit indicated
NV -  no time limit indicated
NH -  while in custody
NJ -  while serving a term of imprisonment
NM -  a person convicted of a felony
NY -  no limit indicated
NC -  no timo limit indicated
ND -  no limit indicated
O R -  within 24 months of effective date of act (this was originally 48 months, but amended after sunset 
clause w as lifted)
PA -  no limit indicated 
R l -  no limit indicated 
TN -  at any time 
T X  -  no limit indicated 
U T -  at any time 
VA -  no limit indicated 
W A -  while imprisoned 
W V -  while imprisoned 
W l-  at any time

Jiaoc j i vru C ^Documents A n j oca/ /fltfim iH r d iM O lk f f .  [f  urj/M W  Mvmaionstum HH
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co n d u c te d  w ould  be m u c h  m o re  easily a n d  re l iab ly  reso lved , a n d  the  re so u rc e s  o f  the  
D e p a r tm e n t  o f  L aw , as  well as  th e  c o u r ts  the  p ub lic  d e fen d e rs ,  a n d  indeed  all A laskans ,  
cou ld  be d e d ic a te d  to th e  m er i ts  o f  the  case as  opposed  to w h e th e r  o r  n o t  c o n s id e ra t io n  of 
th e  m o s t  p ro b a t iv e  ev idence  shou ld  be den ied , desp ite  its ava ilab il i ty .

I u rg e  the  fiscal a n a ly s ts  to c o n s id e r  th a t  in l ight o f  the  O s b o rn e  l it iga tion , th is  legislation 
m ig h t  a c tu a l ly  save  m oney .

3) “An additional provision is needed that would allow an appointed attorney to file a certificate 
saying that the applicant’s claim has no merit -  as a deterrent to frivolous c la im s.”

C o m m e n t :
S u ch  a  p ro v is io n  o f  law  cou ld  a c tu a lly  cost -  a n d  w aste  -  m o re  m oney  th a n  it saves. 1 m ust 
f i r s t  no te  t h a t  such  a p ro v is io n  w ou ld  he fo re ign  to such  law s na tio n w id e ,  its a ff i rm ativ e  
r e q u i r e m e n t  is c lea rly  in im ica l  to the  a t to r n e y  client re la t io n sh ip ,  a n d  indeed  w ould  
r e q u i r e  e x t r a o r d in a r y  c i r c u m s ta n c e s  to be re levan t .

T h a t  b e in g  th e  case, a n d  given th a t  the  c o u r t  can  d eny  th e  ap p lic a t io n  w ithou t  h e a r in g  an d  
w ith o u t  a p p o in tm e n t  o f  counsel ,  such  a n  e ffo rt  could  be a  w aste  in fu tility , seem ing ly  
r e q u i r in g  a p p o in tm e n t  o f  de fense  counsel -  a n d  in a p p r o p r ia te  j u d g e  -  to do  the  w o rk  o f  the  
c o u r t ,  in a  s i tu a t io n  w h e re  de fense  counsel would  be less likely to s to p  p ro ce e d in g s  th a n  the 
c o u r t ,  w hich  m ig h t  i tse lf  d e n y  th e  a p p lic a t io n  a n d  th u s  have  w asted  th e  tim e o f  the  
a p p o in te d  counsel,  w ho  o th e rw ise  w o u ld n ’t e v e r  have  h a d  to b o th e r  w ith  the  den ied  
ap p lic a t io n .

4) “Also, the original bill a llowed the court to deny a successive application under this section. 
T he  com m ittee  substitute does not inelude that language, allowing inmates to bring these 
lawsuits time and time again."

C o m m e n t :
G iven  th a t  th e  c o u r t  will rev iew  all past c ffo i ts  to test  the  DNA, a n d  w ould  need to find that 
th e  new  te s t in g  so u g h t  (desp i te  all p a s t  e fforts  -  a n d  to he paid  fo r  by  the  a p p l ic a n t )  would 
p ro v id e  ncw lv  p r o b a t iv e  ev idence  desp ite  the  p rev io u s  e ffo rts ,  th e  ava ilab i l i ty  o f  a 
successive  a p p lic a t io n  w ou ld  be ra r e ,  a n d  th u s  not costly  a l all. Hut it w ould  fully se rve  
ju s t ice .

5) “ Related to that, the CS also added language that requires police agencies to preserve any 
biological material collected, for the entire time that the person is in prison. Again the broadness 
o f  this language would require that investigator save anything that is animal, vegetable o r liquid, 
because it eould  be "biological.” Litigious inmates will inundate the courts with request to test, 
and re-test, and rc-rc-test all that stored biological material every time science indicates a new 
testing m ethod."

t reve j  19 1M C tnhunot h  i  J .v.m MemoiAiK îr, iiu
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C o m m e n t :
E v idence  p re s e rv a t io n  h a s  p r o v e n  c r i t ica l  to bo th  so lv ing  cold cases  -  a s  in  N ew  Y ork  City, 
w h e re  u n d e r w e a r  fo u n d  in a  d r a w e r  p ro v id e d  ev idence  th a t  solved a  se r ies  o f  ra p e s  20 
y e a rs  e a r l ie r  -  a n d  to p ro v in g  the innocence  o f  p e rso n s  -  su ch  as th e  175 in n o ce n t  people  
p ro v e n  w ro n g ly  conv ic ted  by  pos t-conv ic tion  DNA tes ting  -  w ho h a v e  s p e n t  a n  a v e ra g e  of 
11+ yea rs  b e h in d  b a r s  fo r  c r im e s  they  did not com m it.

P r o p e r  s to ra g e  o f  su c h  ev id en ce  w ould  of cou rse  r e q u i r e  so m e  re so u rc es ,  b u t  n o t  m any . As 
it is c lea r  t h a t  A la sk a  a l r e a d y  does  p re s e rv e  ev idence  in m a n y  cases, su c h  p ra c t ic e  would  
s im p ly  c o n tin u e  on  a m o re  o rg a n iz e d  scale, r e q u i r in g  p e rh a p s  sligh tly  m o re  sp ace  -  
a l th o u g h  th is  n e e d n ’t he on the  sa m e  site; a  c e n tra l  p re s e rv a t io n  a r e a  w h e re  sp a c e  isn ’t a n  
issue could  be e s tab l ished  -  a n d  p e rh a p s  som e m o re  boxes fo r  s to rage .

F u r th e r ,  la rg e  i tem s th em se lves  n e e d n ’t he re ta in e d ,  j u s t  the  a p p r o p r i a t e  sec tions  th e reo f  
t h a t  a r e  likely to  co n ta in  p r o b a t iv e  biology. E x a m p le ,  a c a r  se a t  c o v e r  cou ld  be saved 
in s tead  o f  the  c a r .

F ina lly ,  even the  c ra f t ie s t  lit ig ious in m a te s  will h a v e  to conv ince  a j u d g e  th a t  the  specific 
biological m a te r ia l  he  is r e q u e s t in g  to have  tested  exists a n d  can  be p ro b a t iv e  o f  innocence.
I w ould  sugges t  th a t  i f  a  “ f ish ing  ex p ed it io n ”  begins fo r  a litigious in m a te ,  q u ick  c o u r t  
rev iew  o f  the  a p p l i c a n t ’s file w ould  in d ica te  as  m u ch ,  a n d  su ch  a p p l ic a t io n s  cou ld  c learly  
easily  be d en ie d  by  th e  c o u rts .

0) All o f these considerations taken together will increase the w orkload o f  L a w ’s Special 
Prosecution and Appeals section if this com m ittee substitute is passed as written. It is 
anticipated that an additional Vi lull time attorney will be needed to handle these cases. The cost 
o f  the position is in keeping with the Department o f  L a w ’s FY  2007 tim ekeeping and billing rate. 
One time costs o f  $6,500 are added for the first year o f  the funding, and rem oved thereafter. A 
full time position is requested to allow for a full-time attorney if the workload and funds should 
be available. The criminal division does not employ part-time attorneys as a rule.

C o m m e n t :
As no ted  e a r l ie r ,  th is  law  w ou ld  c le a r  p ro c e d u re s  fo r  c o n s id e r in g  pos t-conv ic t ion  DNA 
testing , a n d  if  the  O s b o rn e  case  is an y  ex am ple ,  w ould  th u s  save  tim e, re so u rc e s  and  
m oney , specif ica lly  because  m e r i to r io u s  c la im s would  u l t im a te ly  p reva i l  a n y h o w .

F u r th e r ,  it se em s  excessive to need a new lull-, o r  even p a r t - t im e  a t to rn e y  to h a n d le  the few 
ap p l ic a t io n s  th a t  w ou ld  pass  c o u r t  rev iew , a n d  th u s  r e q u i r e  resp o n se .  If  it is A laska  
p ra c t ic e  to a u to m a t ic a l ly  s im ila r ly  in c re ase  the  pu b lic  d e fe n d e r  bu d g e t  w ith  each  sen tence  
e n h a n c e m e n t  a n d  c re a t io n  o f  new  c rim es , then  p e rh a p s  su c h  a m ove, fo r  c o n s is ten cy ’s sake , 
w ou ld  he m er i te d  here .
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Thank you for your consideration of the points made above. I would be g lad  to answer any 
questions or o ther information requests at any time.

Innocence Project, Inc.

April 18.2006 "j ||| | ] |  || | f T l
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From: Tres [lew is@ acsalaska.net]

Sent: W ednesday, April 12, 2006 6:26 PM

To: Kimberly W allace

Subject: HB 325 Fiscal Note Issues

Kim

I haVe copied the Analysis section of the fiscal note and will make comments in 
italics based on the current version of the b i l l .. version 24-LS1222\X

"An Act relating to post-conviction DNA testing;
and amending Rule 35.1, Alaska Rules of Criminal Procedure."
This bill adds a new article to AS 12,72 allowing an incarcerated person to apply to
the court for post conviction

Kim berly  W allace

DNA testing. This committee substitute of the original bill makes some changes that 
will cost the
State money. Proposed AS 12.72.210 (1) allows DNA testing if the results "could" 
establish a reasonable
doubt as to the applicant’s guilt. This language is very broad in that just about 
anything "could" do that.

The department o f  law is taking to broad a view on this —  the word could in this ease means 
DNA testing it does not mean other evidence it only means the DNA evidence could show  
not some other thing or evidence

The bill does not require than an applicant show due diligence in pursuing requests 
for DNA testing.
The defendant has no control over the speed at which new types o f  DNA testing becomes 
available. It may be true that he has DNA testing in the past but because o f  a new type o f  
DNA testing he could show that he is innocent ca some point in the process he is going to 
have to explain that he had DNA testing done but it is because o f  the new type o f  test that he 
is making application.

The defendant is not going to wait 20 years to attempt to do this resting. I f  he is innocent he 
will want to see i f  the DNA testing could set him free, this is common sense.

The Department of Law is currently litigating a case in court that is 15 years out 
from the original trial date, and

•1/18 / 2 0 0 6
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is very difficult to handle as a result, and makes a due diligence standard important.
The Osborne case is a true exception to the rule. The department o f  law does not handle that 
many 15 year old cases. M y understanding o f  Osborne is that the evidence was collected 26 
hours after the crime and the question is the evidence even related to the ciim e fo r  which 
Osborne was convicted. This is a a very different situation than what is the envisioned use o f  
HD 325. Even i f  the DNA cases are old cases the issues will be surrounding DNA which in 
most cases will cause clear cut issues o f  innocence or guilt and will not require the 
department o f  Law to be involved in long drawn out litigation. I would also point out that at 
the time o f  the Osborne case DNA testing was only 3 years old as a science, and was 
considered a very controversial form  o f  testing.

An additional provision
is needed that would allow an appointed attorney to file a certificate saying that the 
applicant’s claim has
no merit - as a deterrent to frivolous claims. To this I  would refer them to page 2 line 19 
on investigation o f  the application fo r  testing , counsel believes sufficient grounds exist to 
support an order fo r  DNA testing -  i f  the attorney does not think grounds exist fo r  testing 
then he he can not file the request fo r  a hearing and can tell the court that grounds do not 
exist.
I would also like to point out that the Attorney General office can file  a motion that say's it is 
a frivolous claim and ask the court to dismiss the claim.

Also, the original bill allowed the court to deny a successive
application under this section. This committee substitute does not include that
language, allowing inmates to bring these lawsuits time and time again.

Here J refer the department o f  law to the language at page 2 line 11 I f  the application , files  
and record o f  the case show to the satisfaction o f  the court that the applicant is not entitled 
to relief based on the criteria specified in A S  12.72.210 the court can deny the application, 
page 3 line 5 the applicant must jump through hoops about why DNA testing was not done 
before conviction  —  ineffective assistance o f  counsel or excusable neglect. How many times 
can the applicant meet these requirements in a unique way as to satisfy a court that he has a 
right to the DNA test. I would think that maybe once or twice  - -  after that the court could 
fust deny the application. The court can always review the case file i f  it has questions about 
past applications.
I would also like to point out that the Attorney General office can file  a motion that say's it is 
a frivolous claim and ask the court to dismiss the claim.

Related to that, the CS also added language that requires police agencies to 
preserve any bic'ogical material
collected, for the entire time that the person is in prison. Again, the broadness of 
this language would
require that investigators save anything that is animal, vegetable or liquid, because 
it all could be

-1/18/2006



P a g e  3 of 5

"biological." Litigious inmates will inundate the courts with requests to test, and re­
test, and re-re-test all
that stored biological material every time science indicates a new testing method.
When the police collect evidence cit the crime scene the evidence is stored at the police 
department. Some o f  the evidence is sent to the State Crime Lab and is tested at the lab but 
after the testing the evidence is returned to the police department.
In the event that evidence is not sent to the the lab fo r  testing it remains with the police 
department until the case goes to trial. I f  it goes to trial the evidence is then sent to the 
district attorney's office fo r  use during trial. A fter the trial is over the evidence that was used 
at trial is held buy the court system until the time runs fo r  the defendant to file  an appeal. 
After the time runs fo r  the appeal the evidence is returned to the parties  -  the DA gets the 
items they subm itted as evidence the defense gets the evidence back that they submitted at 
trial. The DA's office will send the evidence back to the police department.
I f  the case does not go to trial the evidence is still at the police department. The police  
department will destroy the evidence in a case after the case has been resolved by trial, by 
plea bargain or is dismissed and after all times fo r  appeal have run.
The amendment made to the bill dealing with the preservation o f  evidence only requires that 
the materials that can be tested fo r  DNA be maintained. In my experience that would consist 
o f  things like a bed sheet with blood or other biological evidence, blood spots on a shirt, 
swabs taken o f  fluids fo u n d  at a crime scene. These items do not take up much room. I would 
think that most o f  these items can be stored in a file cabinet in envelopes. I have never had a 
case were the biological evidence would have required more space than a storage box.
The costs o f  storage o f  these items would not be much more than the price o f  a few  
envelopes, p ie fo lders and a file cabinet.

1 would think that you would not need to keep the whole car i f  blood was found  in the car 
you would only need to keep those parts or seat covers that contain the blood evidence-  
common sense should apply and the Department o f  Public Safety Crime Lab can come up 
with regulations about the preservation o f  the biological evidence that can make this 
reasonable.

All of these considerations taken together will increase the workload of Law’s 
Special Prosecution and
Appeals section if this committee substitute is passed as written. It is anticipated 
that an additional 1/2 full
time attorney will be needed to handle these cases. The cost of the position is in 
keeping with the
Department of Law's FY 2007 time keeping and billing rate. One time costs of
$6,500 are added for the
first year of the funding, and removed thereafter.
A full-time position is requested to allow for a full-time attorney if the workload and 
funds should be
available. The criminal division does not employ oart-time attorneys as a rule.

4/18/2006
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I will admit that I  do not know what the case load is fo r  an attorney working in Special 
Prosecutions and Appeals but I would think that the few  cases that will be a result o f  this bill 
could not be distributed among the attorneys that are currently work fo r  the AG's office.

But lets look at DNA fo r  a minute. The science is only been in use in criminal cases starting 
in 19S8. Up until J9SS items were not tested fo r  DNA. O f the number o f  persons in Alaska 
prisons with convictions prior to 1 9 8 8 1 do not think that there will be very many that can 
meet the requirements fo r  DNA testing fo r  the follow ing reasons 1) the biological evidence 
in the case has been destroyed. 2. evidence at the crime scene was not collected because no 
one knew about DNA testing.

The second group o f  people in prison those with convictions after 1988, have to show that 
the DNA evidence has not been destroyed. 1 think the number o f  cases will be rather small 
were the DNA testable evidence still exists.

The third group o f  people will be those who are convicted after IIB 325 becomes law. This 
group will have a much harder time using this statue because DNA testing is so routine 
today that most materials are tested prior to trial by the State Crime Lab at the DA's request 
or by the Defendant's attorney at a private lab all o f  which is pretrial.

I would also point out that it is a relatively small group o f  people in prison in which the 
evidence was or is o f  a biological nature. We have to think about the guy who is in ja il fo r  
sale o f  drugs the bootlegger the forger the assaulter the th ie f they will never have a use fo r  
post conviction DNA testing because biological or DNA evidence was never part o f  the case 
for which they were convicted.

K im  these are m y  comments I hope they help. You may dis tr ibute them to those who you 
think w i l l  be ab le to use them. T ie s  Lew is

Ties Lewis
M endenhall Investigations Inc.
227 7th Street Juneau, Alaska 99801 
E-mail lewis@ plialaska.net

4/18/2006
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ieu is@ acsalaska.net 
Phone 907-586-3303 
Fax 907-586-2206 
Cell 907-723-SS0S

*Thc W orld is Small if You Investigate.*[(e) 1985]*
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Confidentiality Note:
The information in this electronic mail ("e-mail") message may 
he confidential and for use o f  only the named recipient. The 
information may be protected by privilege, work product immunity 
or o ther applicable law. If you are not the intended recipient 
the retention, dissem ination, distribution or copying o f  this 
e-mail message is strictly prohibited, If you receive this e-mail 
message in error p lease notify us immediately by telephone 
at 907-586-3303 or by e-mail at lewis® ptialaska.net or lcwis@ acsalaska.net
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Kimberly W allace

From: Tres [lew is@ acsalaska.net]
Sent: Thursday, April 13, 2006 3:23 PM
To : Kimberly W allace
Subject: Re: C S  HB 325(JUD )

Kim

The following is based on the 3003 Alaska Department of Corrections 2003 Offender 
Profile as posted on the Department of Corrections Web Site.

Offense Level 
Felony Level 2465
Misdemeanor 1265
Violation 13
Totals in jail 3743

Crimes that most likely would not have evidence with DNA issues.
Number of persons in jail for crimes in these classes both Felony and Misdemeanor.

Alcohol 357
Drugs 175
Assault 4 (Misdo) 254
Attempted Assaults 5
Attempted Extortion 1
Attempted Kidnapping 1
Attempted Robbery 1
Custodial Interferenc* 1
Coercion 2
Conspiracy Murder 2
Property Crimes 464
Public Order 328
Parol/Probation Violations 477 
Non Register Sex Offenses 
Traffic Driving 146
Weapons 80
Conspiracy Robbery 2
P» Assault 4o
Endanger Vulnerable Adult 1
Endanger Wei fa: e Minor 1
Reck1esc Endangerment 
Robbery 1 91
Robbery 2 32
Stalking 2
indecent Viewing I
Posses Child Porr. 6

Total Non DNA typ.- case 2,490

Total Inmates 3,743
•cn

«tt «i i .  . i n  «- t j

HKA pC'S r.ible 1,254

lotal Inmates DNA possible 1,254 f this, nunier I e s t t h a t  90 percent have had DNA
testing done in their canes and no further testing can be done leaving A total of 125 who
could need testing done. I say 90 percent based on the fact that DNA testing has now been 
.■round for 18 years and those who are serving more that: 37 months is only 3H0 j ! i-*r •
IFee Relow)

Another way to look at tuin :s baaed on the time they hove to nerve :r. jail 
«i months or less 1,660

7 to 12 months 516

J
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13 to 24 months 850
25 to 36 months 335
37 months or more 380
Total 3,743

Those with more than 37 months is the group that I would think the highest number of 
people who would look to use the Post DNA conviction testing. Of the Group of 380 I would 
guess 90 percent will not use the Post conviction testing because testing has been done or 
the biological evidence to test has been destroyed. This leaves a group of 38 people.

Tres Lewis
Mendenhall Investigations Inc.
227 7th Street Juneau, Alaska 99801 
E-mail lewis@ptialaska.net 

lewisdacsalaska.net 
Phone 907-o86-3303 
Fax 907-586-2206 
Cell 90'7-723-8808

’The World is Small if You Investigate.*((c) 1985]’

Confidentiality Note:
The information in this electronic mail ("e-mail") message may 
be confidential and for use of only the named recipient. The 
information may be protected by privilege, work product immunity 
or other applicable law. If you are not the intended recipient 
the retention, dissemination, distribution or copying of this 
e-mail message is strictly prohibited. If you receive this e-mail 
message in error please notify us immediately by telephone 
a t  907-580-3303 or by e-mail at lowis@ptialaska.net ■ r  lewis3acsalaska.net
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D em o g rap h ic  In fo rm a tio n  fo r  O ffe n d e rs  in In s titu tio n s  
1999-2003

Alaska Department o fCorrcctions 2003 O ffender Profile

Fem ales M ales All O ffen d e rs

K tlu iie ity 03 02 01 00 99 03 02 01 00 99 03 02 III Oil 99

A sian /Pacific  Islander 8 8 6 6 3 78 69 78 77 62 86 77 84 83 65

B lack IS 23 40  23 32 388 389 392 427 410 406 412 432 450 442

H ispanic 7 18 7 9 8 85 108 97 88 98 92 126 104 97 106

A laska N ative 117 87 92 76 66 1256 1251 1268 1236 1178 1373 1338 1360 1312 1244

W hite 141 125 141 126 124 1629 1535 1528 1511 1445 1770 1660 1669 1637 1569

U nknow n 2 1 - - - 14 II 89 4 2 16 12 89 4 2

T o ta l 293 262 286 240 233 3450 3363 3452 3343 3195 3743 3625 3738 3583 3428

A ge G ro u p  (Y ears)
19 and U nder 6 II II 5 3 116 119 127 76 93 122 130 138 81 96
20-24 42 45 36 35 40 607 580 577 524 447 649 6 2 5 613 559 4 8 /
25-29 47 4(1 43 36 29 455 467 503 502 503 502 507 5 46 538 532
30-34 45 34 51 37 39 478 474 505 521 537 523 50S 556 558 576
35-39 58 42 65 53 49 549 551 596 579 578 607 593 661 632 627
40-44 55 53 39 38 38 551 5 00 498 509 439 606 553 537 547 477

45-49 23 21 18 19 16 304 320 321 313 297 327 341 339 332 313
50-54 9 9 14 10 10 204 175 173 162 149 213 184 187 172 159
55-59 i 3 5 3 5 97 99 74 82 84 99 102 79 85 89

00-64 4 3 4 t 55 43 46 41 34 57 47 49 45 38
65 and over f - I - - 34 35 32 34 34 38 35 >  •* 

3.’ 34 34
Total 293 262 286 240 233 345(1 3363 3452 3343 3195 .3743 3625 .3738 .i583 3428

.Mcun .  fee  
M a lia n  fee

35.47  
35. ~4

35.99
35.74

55.96
35.74

New fo r 201)3
Length uf Tim e from Admission for Offenders in Institutions 

December 3 ' .  2003

M o n th s  In f e m a l e s M a le s T o ta l

(i months or less 192 1468 1660

7 months - 12 months 47 471 518
13 months - 24 months IS 832 85(1

25 months - 36 months 12 323 335

37 months or more 24 356 380

T o ta l 29.3 3 4 5 0 374.3

M a m  Le n g th  (m on ths ) l l . K 20.56 / 9 .M
M a lia n  I . i t l f ' l h  (m on ths) 2.73 0.07 S. 2 7



Offense Classifications of Offenders in Institutions 
December 31,2003

Alaska Department o f Correction*

O f f e n s e  L e v e l F e m a l e M a l e T o t a l P e t
F e l o n y 1 6 7 2 2 9 S 2 4 6 5 6 5 . 9 %
M i s d e m e a n o r 1 2 4 1 1 4 1 1 2 6 5 3 3 . 8 %
V i o l a t i o n 2 11 13 . 3 %
T o t a l 2 9 3 3 4 5 0 3 7 4 3 100.0%

Alcohol
A l l o w  M i n o r  o n  P r e m i s e s 1 1 2
D r i n k i n g  in  P u b l i c 2
D r i v i n g  W h i l e  I n t o x i c a t e d 2 7 1 7 3 200
D r u n k  P e r s o n  o n  L i e  P r e m i s e s 1 4 s
F e l o n y  D W I  -  2 +  P r i o r s  w / i n  5  Y r s 1 4 86 100
F e l o n y  R e f u s a l  o f  C l i c m  T e s t -  2 +  P r i o r s 1 2 3
F u r n i s h  A l c o h o l  t o  a  M i n o r 1 3 13
L i c e n s e  o r  P e r m i t  R e q u i r e d 1 - 1
M a n u f / S e l l  A l c o h o l  w / o  l i e  -  in  D r y  A r e a 1 5 6
M i n o r  C o n s u m i n g / P o s s e s s i n g  A l c o h o l 1 11 12
R e f u s e  t o  S u b m i t  t o  C h e m  Te s t 1 7 8
T r a n s  A l c o h o l  b y  C a r r i e r  t o  D r y  A r e a 1 3 4
A l c o h o l  - o t h e r (I 1 1
Total 4 9 3(18 3 5 7

D r u g s
A t t e m p t e d  D r u g s  3 1 1
A t t e m p t e d  D r u g s  4 3
D a n g e r o u s  D r u g s  - O t h e r I 1
M i s c o n d u c t  - C o n t r o l l e d  S u b s t a n c e  1 7 7
M i s c o n d u c t  - C o n t r o l l e d  S u b s t a n c e  2 5 2 4 2 9
M i s c o n d u c t  -  C o n t r o l l e d  S u b s t a n c e  3 12 3 9 5 1
M i s c o n d u c t  -  C o n t r o l l e d  S u b s t a n c e  4 1 6 5 8 7 4
M i s c o n d u c t  -  C o n t r o l l e d  S u b s t a n c e  5 1 1
M i s c o n d u c t  - C o n t r o l l e d  S u b s t a n c e  6 I 7 s
Total 3 4 141 1 7 5

14

Person
A s s a u l t  1 
A s s a u l t  2  
A s s a u l t  3  
A s s a u l t  4
A t t e m p t e d  A s s a u l t  I 
A t t e m p t e d  A s s a u l t  2  
A t t e m p t e d  A s s a u l t  3  
A t t e m p t e d  A s s a u l t  4  
A t t e m p t e d  l : \ t n r t i n n  
A t t e m p t e d  K i d n a p p i n g  
A t t e m p t e d  M u r d e r  I 
A t t e m p t e d  R o b b e r y  2  
C u s t o d i a l  I n t e r f e r e n c e  I 
C o e r c i o n
C o n s p i r a c y  M u r d e r  1

62
52

112

I

( . 4
5 4

1 1 9
2 5 4

i i

I

I
24

I

2003 Offender Profile



Alaska Department o f Corrections

P e r s o n F e m a l e M a l e T o t a
C o n s p i r a c y  R o b b e r y  1 - 2 2
C r i m i n a l l y  N e g l i g e n t  H o m i c i d e - 6 6
D V  A s s a u l t 3 4 2 4 5
E n d a n g e r  V u l n e r a b l e  A d u l t  1 - I 1
E n d a n g e r  W e l f a r e  M i n o r  1 1 - 1
K i d n a p p i n g 1 3 7 3 8
M a n s l a u g h t e r s 2 6 31
M u r d e r  1 14 2 0 8 222
M u r d e r  2 8 1 4 5 1 5 3
R e c k l e s s  E n d a n g e n n c n t j 4 7
R o b b e r y  ] 5 86 9 1
R o b b e r y  2 3 2 9 3 2
S t a l k i n g  1 * 7 2

T o t a l 7 9 1 , 0 8 0 1 , 1 5 9

P r o p e r t y
A r s o n  1 - 7 7
A r s o n  2 1 5 6
A t t e m p t e d  A r s o n  2 - 1 1
A t t e m p t e d  A u t o  T h e f t  1 - 1 1
A t t e m p t e d  B u r g l a r y  1 7 7

A t t e m p t e d  T h e f t  1 2 7

A t t e m p t e d  T h e f t  2 2 2

A t t e m p t e d  T h e f t  3 I - 1
B u r g l a r y  1 1 4 1 4 2
B u r g l a r y  2 2 6 2 6
C o n c e a l  M e r c h  -  V a l u e  5 5 0 0  *• 1 1
C o n c e a l  M e r c h  - V a l u e  •- 5 5 0 0 I I 2 3 3 4
C o n c e a l e d  W e a p o n 1 1
C r i m i n a l  I m p e r s o n a t i o n 1 1
C r i m i n a l  M i s c h i e f  2 1 1
C r i m i n a l  M i s c h i e f  3 1 20 21
C r i m i n a l  M i s c h i e f  4 T 16 I S
C r i m i n a l  M i s c h i e f  5 5 5
C r i m i n a l  T r e s p a s s  I 
C r i m i n a l  T r e s p a s s  2

1 *> 1
1

13
->*> 2 3

C r i m i n a l l y  N e g l i g e n t  B u r n i n g 1 1
f o r g e r y  1 7

F o r g e r y  2 13 I I 2 4
F o r g e r y  3 I 1
F r a u d  U s e  C r e d i t  C a r d  -  V a l u e  • S 5 u o 1 - 1
F r a u d  U s e  C r e d i t  C a r d  * V a l u e  5 5 0 0 * 1 1
I n s u r a n c e  o r  o t h e r  S e c u r i t y  F r a u d  
I s s u i n g  B a d  C h e c k  - V a l u e  S 5 0 0 * S 2 4 , l i o y

1
1

1
I

I s s u i n g  B a d  C h e c k  -  V a l u e  - 5 5 0 n
S c h e m e  t o  D e f r a u d 1 -> 3
T h e f t  1 2 7

I h e f t  2 13 S 4 9 7
T h e f t  3 11 4 1 3 2
T h e f t  4 -  V a l u e  < 5 5 0 7 I S 20
T h e f t  b y  D e c e p t i o n - ] 1
Then o f  S e r v i c e s - ■>
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P r o p e r t y F e m a l e M a l e T o t a l P e t
U n a u t h o r i z e d  E n t r y - 3 3
V e h i c l e  T a m p e r i n g - I 1
V e h i c l e  T h e f t  1 2 3 4 3 6
V e h i c l e  T h e f t  2 - 3 3
T o t a l 6 5 3 9 9 464 ll.A'Yi

P u b l i c  O r d e r / A d m i n i s t r a t i o n
C o n t e m p t  o f  C o u r t
C o n t r i b u t e  t o  D e l i n q u e n c y  o f  M i n o r  < 1 6  
C o n t r i b u t e  t o  D e l i n q u e n c y  o f  M i n o r  < 1 8

4

1

20
3
I

2 4

E s c a p e  1 - 1 1
E s c a p e  2 - 21 21
E s c a p e  3 - 3 • j

j

E s c a p e  -1 - 10 10
F a i l u r e  t o  A p p e a r 3 31 3 4
f  a i l u r e  t o  C o m p l y - 9 9
F a i l u r e  t o  R e g  a s  S e x  O f f e n d e r  1 - 5 5
F a i l u r e  t o  R e g  a s  S e x  O f f e n d e r  2 - 5 5
F a l s e  I n f o r m a t i o n 2 7 2 9
F e d e r a l  O f f e n s e - 5 5
F u g i t i v e  f r o m  J u s t i c e 1 6 7
H i n d e r i n g  P r o s e c u t i o n  1 - 1 1
I m p e r s o n a t e  P u b l i c  O f f i c e r - 1 1
I n s u r a n c e - 1 I
I n t e r f e r e  w /  R e p o r t  o f  D V  C r i m e 3 3
I n t e r f e r e n c e  \ v /  O f f i c i a l  P r o c e e d i n g s 1 -i

L e a v i n g  S c e n e  o f  A c c i d e n t s s
P e r j u r y 6 6
P r o m o t e  C o n t r a b a n d  1 9 9
P r o m o t e  C o n t r a b a n d  2 3 3
R e s i s t  I n t e r f e r e  A r r e s t 2 4 2 5
T a m p e r  P h y s  E v i d .1 3
U n l a w  f u l  C o n t a c t  1 ") •»

U n l a w f u l  C o n t a c t  2  
U n l a w f u l  E v a s i o n

1
2 8

I
3 0

V i o l a t e  C o n d i t i o n s  o f  R e l e a s e 5 2 55
V i o l a t e  D V  R e s t r a i n i n g  O r d e r 1 1 9 20
T o t a l I S 3111 3 2 8 8.8"

P a r o l e / P r o b a t i o n  V i o l a t i o n s
P a r o l e  V i o l a t i o n 4 1 9 2 1 9 6
P r o b a t i o n  V i o l a t i o n 21 2611 2 R I
T o t a l 2 5 4 5 2 4 7 7 12 .8" , ,

N o n - K c g i s t r r a l i l c  S e x  O f f e n s e s
A t t e m p t e d  I n d e c e n t  E x p o s u r e 1 1
I n d e c e n t  E x p o s u r e  2  -  V i c t i m  161 
I n d e c e n t  E x p o s u r e  2  V i c t i m  1 6

1
%3

I

P r a c t i c i n g  ( ' i n s t i t u t i o n 1 1
P r o m o t i n g  P r o s t i t u t i o n 1 - 1
T o t a l 5 7 0.2%



Alaska Department o f Corrections
Rcgistcrahlc Sex Offenses Female M ale Tot
A t t e m p t e d  S e x  A b u s e  M i n o r  1 - 18 I S
A t t e m p t e d  S e x  A b u s e  M i n o r  2 - 9 9
A t t e m p t e d  S e x  A s s a u l t  1 - 1 5 15
A t t e m p t e d  S e x  A s s a u l t  2 - 4 4
A t t e m p t e d  S e x  A s s a u l t  3 - 2 2
I n c e s t - 2 2
I n d e c e n t  V i e w / P h o t o  vv /o  C o n s e n t  o f  M i n o r - 1 1
P o s s e s s  C h i l d  P o r n o g r a p h y - 6 6
S e x  A b u s e  M i n o r  1 2 1 3 5 1 3 7
S e x  A b u s e  M i  n o r  2 I 122 1 2 3
S e x  A b u s e  M i n o r  3 1 17 I S
S e x  A s s a u l t  1 120 120
S e x  A s s a u l t  2 1 7 5 7 6
S e x  A s s a u l t  3 I S I S
S o l i c i t a t i o n  S e x  A b u s e  1 
U n l a w f u l  E x p l o i t  o f  M i n o r

1
2

1

Total 5 5 4 5 5 5 (1

Traffic /D riv ing
D r i v i n g  in  V i o l  o f  I n s t r  P e r m i t - 1 1
D r i v i n g  w /  L i c e n s e  R e v / S u s 10 1 0 7 1 1 7
D r i v i n g  w /  R e g i s t r a t i o n  R e v / S u s - 1 1
F a i l  t o  S t o p  a t  D i r e c t i o n  o f  O f f i c e r  1 1 7 S
F a i l  l o  S t o p  a t  D i r e c t i o n  o f  O f f i c e r  2 - 7 ■»
F a l s e  A f f i d a v i t - 1 1
N o  M V  L i a b i l i t y  I n s u r a n c e - 3 3

R e c k l e s s  D r i v i n g 2 11 1 3
Total 13 1 3 3 146

\ \  capons
D i s o r d e r l y  C o n d u c t 7 2 3 2 5
1 l a r a s s m c n t I 10 I I
M i s c o n d u c t  -  W e a p o n s  1 5 5
M i s c o n d u c t  - W e a p o n s  2 5 5
M i s c o n d u c t  • W e a p o n s  3 - 20 20
M i s c o n d u c t  - W e a p o n s  -5 - 13 13
M i s c o n d u c t  - W e a p o n s  5 • 1 1
Total 3 7 7 SO

F i t f u l  A l l 2 0 3  3 . 4 5 0 3 , 7 4 3
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Kim berly W allace

F r o m :  Janey Wineinger [janey_wineinger@ correct.state.ak.us]

S e n t :  Thursday. April 13, 2006 3:28 PM

T o :  Kimberly W allace

S u b j e c t :  R E : Cost per felon

Cost of care for a prisoner for FY06  is S107.42

From : Kimberly Wallace [mailto:Kimberly_Wallace@ legis.state.ak.us] 
Sen t: Thursday, April 13, 2006 3:11 PM 
To: laura_wineinger@ correct.state.ak.us 

S u b je c t : Cost per felon

Hi Janey,

How much does it cost to keep a felon in prison per day?

Thanks, K 

Kimberly W allace
Legislative & Fisheries Committee Aide 
Representative Gabrielle LeDoux 
State Capitol 
District 36
Juneau. AK 99801-1121 
Phone: 907.465.2487 
Fax: 907.465.4956

A!18/ ’ 000

mailto:janey_wineinger@correct.state.ak.us
mailto:Kimberly_Wallace@legis.state.ak.us
mailto:laura_wineinger@correct.state.ak.us
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K im berly  W allace

From: Portia Parker [portia_parker@ correct.state.ak.us]

Sent: Tuesday. April 11, 2006 4:05 PM

To: Kimberly Wallace

Cc: Cliff Stone; Richard Schmitz

Subject: Total Number of Convicted Felons Incarcerated in ADOC (as of today)

Ms. W allace,

Today, A laska DOC has 3942 prisoners in correctional facilities who have been convicted of a felony. Please let 
me know if you require supplemental information. Thank you.

Portia C.K. Parker
Deputy Commissioner 
Alaska Department of Corrections 
Juneau Tel 90/.4654652 
Juneau Fax 907.465 3390 
Anchorage Tel 907.269 7397 
Anchorage Fax 907.2o9.7390 
Portia.Parker^correcLslole.cik us

•I/I8/20CK)

mailto:portia_parker@correct.state.ak.us


Tab le 1: Post-Convic tion  DNA Laws o f  Selected W este rn  S ta tes— Citations
and Years o f  Enactment

State
Year

Passed
Statute

Enacted

Leg islation
Am endm ents

Arizona 2000
Ariz. Rev. Stat. 

§  13-4240
Laws 2000, 
Ch. 373, §  1

None

Califo rn ia 2000
Cal. Penal Code § 

1405

Stats 2000 
Ch, 821 §  1 
(S B  1342)

Stats 2001 ch 943 §  1 
(S B  83);

Stats 2004 ch 405 §  16 
(SB  1796)

Colorado 2003
Colo. Rev. Stat. Ann. 

§  18-1-411 to 416

L. 2003: 
Entire section 
added, p. 815

None

Idaho 2001
Idaho Code 

§19-4901 and 
19-4902

2001, ch. 317, 
§ 3 ,  p. 1126

None

M ontana 2003
Mont. Code Ann. § 

46-21-110 and 
53-1-214

Sec. 1, Ch. 79, 
L . 2003; 

S ec . 1. Ch. 255, 
L. 2003

None

N ebraska 2001

Neb. Rev. Stat. 
§29-4119  to 

29-4123

Law s 2001, 
LB  659, § 4

Law s 2002, LB  876, 
§70-71 ;

Laws 2003, LB 245, §  2

Nevada 2003
Nev. Rev. Stat. 
§  176.0918 and 

176.0919

2003, Ch. 335,
§ 2 and 3,

(pp. 1892 and, 1894)
None

Oregon 2001
Or. Rev. Stat. 

§14.138

Secs . 1 to 5, 
Ch. 697, 

O R Law s 2001
Ch. 759, O R Lav/s 2005

Utah

Utah Code Ann. 
2001 §  78-35a-301 

and 302

L. 2001, 
Ch. 261, §  1-4

None

W ashington 2000
W ash . Rev. Code 
Ann. §  10.73.170

2000 
Ch. 92 §  1

2001 Ch. 301, §  1; 
2003 Ch. 100, §  1; 

2005 Ch. 5

Source: Lexis database of slate laws.

Table 2 com pares provisions of HB 325 with information compiled by the American Society of 
Law . Medicine, and Ethics (A S LM E ) on the post-conviction DNA laws of selected western states 
and of the Justice for All Act of 2004. Attachment B includes the A S M L E 's  guide to the 
information included in the Table 2.

I hope you find this information to be useful. P lease do not hesitate to contact us if you have 
questions or need additional information,

L e g is la t i v e  R e s e a r c h  R e p o r t  0 6  0 9 3  

Post-CohvictiohDNA Tisnna
fu iru a h y  1 ro o c— Page 6
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N o t s p e c ifie d  in  th o  s to tu to .

• h o w e v e r , g e n e r a l  p e tit io n s  fo r p o at*co n v ict> n n  rts'iof n ro  f.lcd  

•n Ih o  c o u d  m  w h ic h  Ih o  c o n v ic t io n  o c c u rre d  ( s o d  § 1 3 * 4 2 3 4 )

• A fio r n o tic e  to  Ih o  p ro s o c u to r o n d  o n  o p p o rtu n ity  lo  re s p o n d , 

th e  c o u rt sh n ll o r  m a y  o rd e r  lo s tin g _______________________________[An^ R o v  S in ! §  1 3 -4 ? J Q

T h o  c o u rt  in  w h .r h  th o  ro n y ic l.o n  w :is  e n te r e d

f h r  I'm !  c o j '1  P m ! o n h 'fo r t  Ih o  ju d g m e n t  o f  c i in v u  Io n

T h o  c o u rt s lu t!  n o t o rd e r D N A  lo s tin g  u n le s s  th o  p o tilio n o r  

d e m o n s tra te s  b y  11 p r e p o n d e r a n c e  o f  Ih o  o v ld o n c o  I l ia !  fa v o ra b le  

re s u lts  o f If io  D N A  te s tin g  w u i d e m o n s tra te  Ih u  p e M 'o n o r ’s  ’ a c tu a l  
in n o c e n c e "  f z o o  C 1 fo r a  d - fn v t.o n  o f  ’ n r tu n t  in n o c e n c e ’ )

I h o  d is tric t c o u rt  n  tr io  d s t n c t  w h e re  Ih o  c o n v ic t io n  w a s  

in r u n * d ________________________________________________________

I r e  ♦ m i  cnu-1

r-CONVICTION DNA TESTING STATUTES IN THE UNITED STATES

A fte r n o U c o  lo  Ih u  p ro s o c u lo r  nncJ n n  o p p o r lu n ily  lo  ru s fio n d , Ih o  

c o u rl s h a ll or dor D N A  lo s tin g  if Ih o  c o u rt  finds lh a l o 'l o f  Ih o  

fo llo w in g  n p p ly

( 1 )  A  ro a n o n a b lo  p r o b a b i l i ty  o u s ts  (Mot p o lilio n o r w o u ld  no t h a v e  

b o o n  p ru s o c u lo d  o r  c o n v /c lu d  h a d  o x c u lp a lo ry  ro s u tls  b o o n  

o b ta in e d  v m  D N A  lo s tin g . nrid
(? ) T im  o v id o n lia ry  c n lo n n  h a v e  b o o n  in n !____________________________ N o ! n v a i’n b le )

N o w  te s tin g  sh a ll b o  a p p ro v e d  if  I I  m a y  p ro d u c e  n n w  m a te r ia l  

e v id e n c e  (h a t w o u 'd  ru is o  o  r e a s o n a b le  p r o b a b i l i t y  Ih u ! th o  

p e rs o n  m a k in g  a  m o f.o n  u n d e r  th is  c u c tio n  d -d  n o t co m m it th o  

o ffe n s e  ( S O U R C E  1 G *1 1 2 *2 0 2 )___________________________________

Iio  c o u r l m a y  g ra n t  If io  m o tio n  o f Ih u  p u r to n  for o  n o w  In n l o r  

ro s o n tn n c in j if th o  d e o x y rib o n u c le ic  a c id  ( D N A )  lo s t re s u lts . w tio n  

c o n s id e re d  w t h  o!i o th e r  o v id c n c o  in  Ih o  c a s o  re g a rd le s s  o f  

w h n th n r Ih o  o v id o n ro  w a s  in tro d u c e d  a t  in  a l. e s t a b l is h  b y  

c o m p e l l in g  o v ld o n c o  lh a l n  n o w  In a l w o u ld  

ro s u 'l m  ,m  n r q u i t t j i  ( S O U R C E  1G »11?*?0B )

Th o  e v id e n c e  m u s t m o o t e i l l io r  o f II • .o flo w m g  c o n d  b ons

( 1 )  T rio  e v id e n c e  w .is  n e t te s te d  p re v ia  in f /, o r

( 2 )  T h o  o v id o n c o  w a s  te s te d  p re v io u s ly , b u t th n  re q u e s te d  D N A  tost  

w o u ld  p ro v id e  re s u lts  th a t o re  re a s o n a b ly  m o m  d  .-.cnm  n at-n g  a r id  

p ro b a t iv e  o f  Ih o  id e n tity  o f th o  p e rp e tra to r  o f a c c o m p lic e  o r  h a v e  a  

le a s o n a b le  p r o b a b i l i ty  o f  c o n t r a d ic t in g  p r io r  t o s t  r e s u lt s

M a n d a to ry  if

( 1 )  A  r e a s o n a b le  p r o b a b i l i ty  u x is ls  th a t If io  pu litionO r w o u ld  n o l  

h d v u  b o o n  p ro s o a ito d  o r c o n v ic te d  if e x c u lp a to ry  re s u lts  h a d  b o o n  

O b ta in e d  th ro u g h  D N A  lo s in g

b y  re q u e s t if

( 1 )  A  r e a s o n a b le  p r o b a b i l i t y  m s f s  th a t  |h o  re q u o s fu d  te s tin g  wit 

p ro d u c e  D N A  re s u lts  w h ic h  w o u ld  f ia v u  a l te re d  If io  v u r d 'd  o r  

e d u c e d  Ih o  p u tib o n u ffe  s t n i lo n t v  if  th o  in s u lts  h a d  b e e n  riv m 'u tilo  

al f .1 pni>f pMCend.nns le a d  n a  to  th e  ) i d . y w . t  < /  i -en v i: i.v:____ ( N j ! q v ii

I D ci! C w ln  A n -  11 ( , 4 r,:i4 !»■«• r ru ir t  I ’ .uf m 'u r o d  t h o ju . l  l i v 'd  i.r t p o y r  u .n

I h o  ru c tio n  m a y  b e  g ra n te d  if 

(1 )  T h e  e v id e n t ia ry  en ter la  i r e  rn o t,

( ? )  Ih o  m o v a n t  ( r e s e n t s  n  f in m a  f a e ju u i m i  tfw i! id e n tity  

w a s  o n  is s u e  o ! Inn*.

(.'») T h e  r« *q ue ste J  te s tin g  h a s  |tir* n a n n f .fs  Ifo lo n b a t tu  p ro d u c e  

n e w , o o n c u t m iln t iv r  o v ld o n c o  m a t e r ia l ly  re le v a n t  in  ( lie  

(H ifao rt's  c la im  o f  h . I u i i ! ih h u c o n c c , a n d  

( 4 ;  T»k i re a u e s to t l  te s tin g  e m p lo y s  o t r  o n » V -  m i.n i.x J  w in c h  is 

g o n e rn 1 /  H .% u p !n d  w ith in  tr ie  ru in  v a n ! a c io n lA c  c o m m u n ity , u n d  

w ti.rh  u n tis fiiis  th e  p e rt in e n t D e la w a re  R u le s  o f  E v ir iu n  • 
ri/e .r ,rn irv j m e  g j  iv s s ^ m o f  r .n o n f.r . tv-st.m r.ny < ■ o v id o n : o

T f io c e u 't  n u iy  jp .in !  i i  N E W  T R IA L  if

t"0  p e rs o n  u c tn trl's h e s  b y  c le a r  a n d  c n rw iiic irtg  e v id e n c e  t in t  no  

r ta s o n n t itu  f r ie r  o f  fac t, c u m .d u n n g  t fm  u v id u n c o  p m s u n fa d  ii!  in n ’, 

o v id o n c o  ttiflf  w n s  n v n  ta b le  iit  tn u  b id  w a s  h o f p re s e n te d  <>• w  is 

r» c iu d **d . a n d  b *o  o v irtu n o e  o b ta in e d  w o u ld  h a v e  c o n v i:  to d  trie  

p o rs o n  _________________________________________________________

gnc c . K h . A - ■ - a n t  ? . - n . i r ,  s.::.«*«.»rc t  n i n e

T fW  C tlilf t  fttlAl* O fftV f P N A t  M  .< r e a s o n a b le

( w o b a b l l i ty  th a t te s tin g  va’. (e u d u c v  n n n -c u 'i< u L » W H e v id e n tu  tfwit 

w o u ld  t ie lp  1 - i ta b l‘s fi th a t th e  a p p le : ,t i !  w a s  jtc iu a 'iy  u in n c e n t c>f th e  

fu r tu i fee w * ic l i  l!a :  uw >h . a  >t w as C o n v ic te d  r r a d .u d  n 'u d  n s  

te li iiq  wvo ( Q ? ? - 4 t T  U__________________________________________________

If tfm cou't conJuflO* mat it is more I »» y than n o t th a t tn ir movant 
% a r tu n 'ry  Innocent r .f  t*u* c ra n e . U ic  cou't sfwiti g ra n t  n  n»*w th a t ( §  

??-413St_________________________________________________________________________________

C ( P l Y i p i W  b w - t  U aM o u m c X 

SsubtriY iM oi-l^cC



F in  S lu t  A n n  § §  0 2 5  1 1 . 0 4 3  3 2 5 1  a n d  F la  

C u m  P  3  8 5 3 (n o t s n u a fto d )

Th o  c o u rt  s h a ll m a k e  th e  fo llo w in g  fin d in g s w h e n  ru lin g  o n  th o  

p o t'lio n

( 1 )  W h o fh c e  th o  s e n te n c e d  d e fe n d a n t  l ia s  s h o w n  th a t In o  p h y s ic a l  

o v id o n c o  th a t m a y  c o n ta in  D N A  st>h o x is ts ,

( 2 )  W h o tn o r  Lho re s u lts  o f  D N A  te s tin g  o f  (h a t p h y a ic a ’ o y d o r ic o  

w o u ld  b o  a d m is s ib le  n ! tr ia l a n d  w h o th o r th o ro  e x is ts  re lia b le  p ro o f  

lo  u s ta b l.a h  th a t th o  e v id e n c e  h a s  n o t b o o n  m a te r ia lly  a !to«od  a n d  

w a il 'd  b o  a d m s s fb lo  a !  a  fu tu re  h e a r in g , a n d

( 3 )  W h e r e  th e re  is a  r e a s o n a b le  p r o b a b i l i ty  th a t H ie  s e n te n c e d  

d e fe n d a n t  w o u ld  h a v e  b o o n  a c q u itte d  o r w o u 'd  h a v e  re c e iv e d  a  

le s s o r s e n te n c e  If tho  D N A  o v id o n c o  h a d  b e e n  n d m  M od nt tr ia l

T tio  c o u rt  s h a ll g ra n t  a  n e w  tria l if a n y  o f  th o  fo llo w in g  g ro u n d s  is 

e s ta b lis h e d

( 1 ) 1  ho  ju ro rs  d o c id o d  th o  v e rd ic t b y  lot

( 2 )  T h o  v e rd ic t  is  c o n tra ry  to  la w  o r tho  w e ig h t o f  th e  n v id o n c o

( 3 )  N o w  a n d  m a te r ia l o v id o n c o . w h ic h , if  in tro d u c e d  a t  th o  h in t 

w u u ld  p ro b a b ly  h a v o  c h a n g e d  Ih e  v o rd ic t o r  find ing  o f P ie  co u rt,  

a n d  w h ic h  th o  d e fe n d a n t  co u ld  n o t w ith  r e a s o n a b le  d il'g o n c fl h a v e  

d is c o v e re d  a r id  p i e d u c e d  a t  Ih u  '> a!, l ia s  b e e n  d is c o v e re d

(T h is  p ro v is io n  p e r ta in s  to  n o w  tria ls  g e n e ra lly  -  n o t ju s t D N A  -  a n d  

c o m e s  fro m  F la  R  C n m  P  R u 'o :if i£ > 3 )

G n  C o d e  A n n  f j 5 -5 -4 1 T h o  c o j r l  D m ! o rd e re d  Ih o  |u d :j*n c n ! o l c o n v ic t io n

Ih e  c o u rt  s h a ll g ra n t  trio  m o lo n  for D N A  te s tin g  if it  d e te r m in e s  th e  

re q u e s te d  D N A  lo s in g  w o u ld  ru  so  a  r e a s o n a b le  p r o b a b i l i t y  lh a l  

(h e  ;>otit.oncr w u u fd  h a v e  b e e n  u c q u ilte d  if th e  re s u lts  o f  D N A  

te s tin g  h a d  b e e n  u v .. la b to  n t th e  tuno  • f  c o n v ic tio n , In  lig h t o f  o il tho  

o v id c n c o  in  th e  c a s e

* Thu ju d g e  s h a ll so t fo rth  b y  w ritte n  o rd o ' th e  ra t o n a lo  fo r th o  g ra n t  

o r d e n ia l o f  tho  m o tio n  for n e w  tria l M e d  p u rs u a n t to  this  

su b s o c t.o n  *

2 0 0 5  H i A L S  1 1 ? ( P a d  1 1 ' (n o t itp fiC iio d l

I t ie  c o u rt  s l ia 'l  o rd o r to s tm g  a f te r  a t  n i  rf 

( 1 )  A  r c a s o n a b lo  p r o b a b i l i ty  e x is ts  If .  it  * io  d e fe n d a n t  w o u ld  n o t  

h a v e  b e e n  p ro s e c u 'e d  o r  c o n v ic te d  i f  o xc u fp n fo ry  re s u lts  t ie d  b o o n  

o b ta in e d  th ro u g h  D N A  a n a ly s is , o v e n  .f tho  d e fe n d a n t  la te r  p te .l  

g u .ity  o r  n o  c a n to s !.

(? )  Id e n tity  w a s  o r  s lio u ld  h a v o  b o o n  a n  is s u e  in  Ih o  p ro c e e d in g  th a  

le d  to  t in * v e rd ic t  o r  s e n te n c e .

( 3 )  T h u  e v id e n c e  so u g h t to  b o  a n a ly z e d  l ia s  b e e n  id e n tif ie d  w ith  

p a rt ic u la r ity  a n d  atilt e x is ts  in  a  c a n d ib o n  th a t |>crin t!r D N A  a n a ly s is ,  

( im v .d e d  (h a t  q u e s tio n s  us to  Ih o  c h a in  o f cu s to d y  o f  th e  o v id o n c o  

s h a ll n e t  eo n s trtu to  g ro u n d s  !o  d e n y  th e  m o t.o n  if Ih o  le s t .n g  its e lf  

c a n  o s tA b filh  t h e  In te g n ty  o f  th e  e v id e n c e ,

( 4 )  1»K' o v id o n c o  w a a  n o t p re v io u s ly  s u b je c te d  to  U N A  a n a ly s is  o r  

w a s  n o t s u b je c te d  to  a n a ly s is  tr ia l c a n  n o w  re s o lv e  a n  is s u e  rio t  

re s o lv e d  b y  p re v io u s  a n .i*y s is , a n d

( 5 )  T h o  a p p lic a tio n  fo r tes t,r ig  is  m a d e  fu r  p ie  p u rp o s o  o f  

d o m o n s trn t'n g  in n o c e n c e  a n d  n o ! to  u n re a s o n a b ly  d e la y  P ie  

e x e c u tio n  o f  s e n te n c e  o r  a d m m 's tra tm n  o f  ju s tic e

If th e  tusuM s o f  th o  p o s t-c o n v ic t io n  D N A  te s tin g  a n :  fn v o M b 'c  to  th e  

d e fe n d a n t, th o  c o w l  s h a ll c o n d u c t n  h e a r in g  p u rs u a n t to  a p p lic a b le  

la w  « r  c o u rt  ru 'e  g o v e rn in g  p o st-co n V id lio n  p ro c e e d  n g s  a n d  

th e re a f te r  n u k e  s u c h  o rd e rs  a s  a r e  n e c e s s a ry  for U f . jo i. l t 'o n  o f  

th u s o  p ro c e e d in g s

If P m  re s u lts  o f  th e  D N A  a n a ly s is  a r e  n o t fa v o ra b le  to  Ih o  

d e fe n d a n t. Ih o  c o u rt sh a ll g iv e  h o l.c o  o f  ttio  re s u lts  tri p ro b a tio n  or 

p .y n lo  a  iih o r li.e s  o s  ii;ijiropn .i?o

kJ .ih o C o .d o  § 5  1 9 - 4 3 : ) ! .  1 9 *4 9 0 2 T h o  trio ' c o u rt  th a t e n te r e d  t* 'o  i id  r r e n !  o 'r r in v c t in n

I  h o  tru ii c o u r t  s h a ll  m o w  to o  lo s in g  u p o n  a  d e te rm in a tio n  P in t  

( 1 )  T h e  re s u 't  o f  th e  lo s in g  h a s  th o  s c ie n tif ic  p o lu n tm  to  p ro d u c e  

n e w , n o n c u m u tn tiv o  e v id e n c e  th a t w o u ld  s h o w  th a t it is m u r e  

p r o b a b le  t h a n  n o t  th a t P ie  p e tit io n e r is  in n o c e n t, n o d  

[? j 7l ie  te s tin g  m e th o d  re q u e s te d  w o u ld  1 k e ly  p ro d u c e  a d m is s ib le  

n iv u tls  u n d e r  t tm  Id a h o  r u le s  o f  e v id e n c e [N ut a v a  la b 'u i

( 2 5  H C o m :. M u ?  A n n  V 1 1 6  .1 T h e  tn .i' c o u rt  t n j '  e n i i .n - ; !  r.«* j »o i  rv*»/»: o r rn n y .c  I in

Ih e  th a t c o u r t  s h a ll a l lo w  th e  ta s tin g  u p o n  n d e fo rm n a f io n  th a t  

(1 i T f ie  re s u lt  o f  th e  te s tin g  h a s  p .e  s o o n t -f ic p o to n tA l t f i p ro d u c e  

le w . n o n d u n u la f iv e  e v id e n c e  m a te r ia l ly  r e le v a n t  to  th e  

r to fe 'id a n t s  u s s o r to n  o f  a c tu a l in n o c e n c e  e v e n  th o u g h  th e  ruuultJi 

n a y  n o t c o m p ^ to fy  e x o n e ra te  p m  d e fe n d a n t  

? )  T h e  lu s tin g  re q u e s te d  e m p lo y s  a  sc ie n tific  m e th o d  g n iu ira 'iy  

i “o p te d  w i” ' ' Ih o  re lo v .i ! s c iu n t.fic  c o m m u n ity N o t u v a  ' i ib 'i i )

'Bj* id  C o d e  A m  IS , 3 5 -3 8 .7 * 1  in  10 twf c o u 't  t h . r  in i ' !*<•» » L>r\tp fo» th e  p rto n M '

h e  c o u rt  S»i4li o rd u r  D N A  la s t in g  a n d  o n a 'y s ia  if P ie  ccrurt i h u m * *

h e  fp l'o w m q  fin d in g s

1) T h o ! P ie  e v id e n c e  s o u g h t tu  bo  tesh»d I t  m a te r ia l  to  id e n tify in g  

h o  p o b to n u r  a s  to o  p e rp e tra to r  o f, o r  iim ic c a m p liu o  lo . I t ie  o ffp r.s u  

n a t i i is i i th 'd  in  th e  p riM irin u r's  c o n v ic tio n  

? j  T im !  P io  e v id e n t ia ry  c r ito ru -1 h a v e  b o o n  m e t  

3  ■ A  tc M s o fu ih 'u  p r o b a b i l i ty  i? « i \h  th a t th e  p o t.tin n n r w o u 'd  n e t  

i i * e  Im o n  p *e s t 'c u tn d  fo r, o r  c o n v K .le d  o f, th e  c P e n s e , o r w o u ld  licit 

x v ii  re c t*  v ik i a s  s e v e r e  a  S e n te n c e  fur tn e  o f t i ' i is e  ( In d  C o d e  

knit § § 3 5 - 3 0 - 7 ^ )

N o tw ith s ta n d in g  a n y  la w  th a t w u u  d bur ,| tria ' u s  urit.rne ly, if  d ie  

e s u lts  o f  p o s tc e n v ic f-o n  D N A  te s t n ;j ,u .o  a n a ly s is  a re  fu v o m W e  to  

f ie  p e rs o n  w h o  w a s  c o n v .c te d  o f  P ie  o f fe n s e , th e  c o u rt s tiu tl o rd e r  

an y  o f  Ih u  fo llo w in g

1) U p o n  »*• b o n  o f  P io  p ro s e c u tin g  id lo m e y  a 'V l g o o d  c a u s e  

Shown, o rd e r  ro fe s l rig  o f  th o  idon tifiod  b io lo g ic a l r n a t m a i  a r id  s ta y  

b e  p e tit io n e r* *  m o tiu n  for a  h o w  tha* p o n d  n ;j P io  r i::u " .v  o f  P ie  D N A

o te s iiiig

2 )  U jK in  ju m t p e titio n  o f th e  p ro s e c u tin g  i i l t i irn e y  a n d  th e  jK ititio riiir, 

in t e r  th e  n ’e . iM r  o f  th e  p e rs o n

3 ) O r d o r  a n e w  t r l . i l  o r  a n y  e t h e r  r e l ie f  «* m a y  b e  a j ip r e p i in to  

j n d e r  In d ia n a  la w  o r  c o u r t  ru le

In d  C o d e  A m ii «  3 5  3 8  7*19 1
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A m o tio n  M o d  u n d o r th is  s o c lio n  s h a ll b e  f  in d  in  th o  c o u n ly  

w h o ro  1**0 d e fe n d a n t  w a s  c r n v ir lo d

T h o  c o u d  s h a ll n lio w  D N A  lo s tin g  if n il o f  th o  fo llo w in g  o p p iy  

u T h o  tdurifity  o f Ih o  p e rs o n  w h o  co m m itte d  Ih u  c rnn o  fo r w h ic h  Ih o  

d o fo n d a n t w n s  c o n v ic to d  w a s  o significant Issue in  Ih o  c n m o  fo r  

w h ic h  (n o  d e fe n d a n t  w a s  c o n v ic te d

h  T h o  o v id o n c t  s u b je c t lo  O f f  A  a n a ly s is  is  m n lo r iu 1 lo . n n d  n o !  

m o ro ly  c u rn u ln liv u  o r  im p e a c h in g  o f. o v id o n c o  m c iu d e d  In  Ih o  tr ia l  

re c o rd  o r  n d m *tio d  lo  a t  a  g u ilty  p le a  p ro ce o d *n g  

c  O N A  a n a ly s is  o f  Ih u  o v id o n c o  w o u ld  r a is e  a  reasonable 

probability Pm ! Ih o  d e fe n d a n t  w o u ld  r o !  h a v o  t>con c o n v ic te d  tf 

D N A  p ro M m g  h u d  b o o n  a v a ila b lo  a t  Ih o  |.n»o o f  tn o  c o n v .c t .o n  a n d  

h a d  b o o n  c o n d u c te d  p rio r |o  P io  co n v ic tio n (N o t  n v m la b lo l

K a n  S M I A n n  12 l» il*  c n u 'l  th a t e n te r e d  th e  ju d u m n n t

Th o  c o u rt  s h a ll o td o r  D N A  lo s tin g  if

1 A  s a m p le  w ar. n o t p re v io u s ly  nubjO C tud to  D N A  lo s in g .  o r  c a n  b o  

s u b je c te d  to  r o lo s l'iig  w ith  n o w  D N A  t w t m iq u o s  lh a l p ro v id o  o  

ronsonablo likelihood o f in o ro  a c c u ra te  a n d  p ro b a tiv e  ro s u lls .

'2 u p o n  a  ddtCrrrrvnatrOn th a t  lu s tin g  may produco noncumulntlvo. 
r r culpatory evidence re le v a n t  to  th o  c la im  Of tho  p e tit io n e r th a t 

tru- p e f,i.o n o r w .e  w ro n g fu lly  c o n v ic to d  o r s e n te n c e d

|f  (Mo m s u ltt . o f  D N A  lo s tin g  c o n d u c te d  u n d e r  th is  soc|K>n n ro  

fa v o ra b le  lo  Ific. p o M o n o r , Ih n  c o u rt  sh a ll

( A )  o rd e r  o  h o n rm g . n n tw iin s ta n d  rig  a n y  p ro v is io n  o f  la w  Ih n ! w o u ld  

b a r  s u c h  a  h u n n n g , a n d

(B )  e n te r  a n y  o rd o r  IM a! s e rv o s  th o  m le ro s ts  o f  ju s b c o , in c lu d in g , b u t 

r m t l im lo d  lo , n n  o rd o r

(0  V a c a tin g  a n d  s e tl.r ig  a s id e  Ih e  ju d g m o n l,

( i.)  d is c h a rg in g  Itio  p o b lio n o r if Ih o  p o lt io n e r  is  In  c u s to d y ,

(m ) r o s u n lo n s th g  th e  p o l- l^ n t v .  o r

( iv )  q rn n tn ig  n  n e w  tn a i

*Cy R ow  S t .if  A n n  i ? 2  . 4 2 2  ?B 7 ’n o t s p rc .b o d t

Ih o  C o u M  s h j i .  o rd e r D N A  te s tin g  a n d  u n a i / v i .  if trio  c o u rt fin d s  

t tia t n 'l o f  t tio  fo llow ing  u p p ly

( 1 )  A  reasonable probability m a s h  If .a ! tn o  p o W io n e r w o u ld  n o t 

h a v o  b o o n  p *u s o L u !o d  n r c o n v ic te d  d «» c u 'p a ? o ry  ro s u 'ts  h a d  b o o n  

o b ta in e d  In ro u g h  D N A  lo s in g  a n d  a n a ly s is , o ik !

( 2 ;  T h o  o v  d o n l a ry  c n tu n a  h a v o  b o o n  m o l

A l t *  n o tc o  to  th o  p ro s e c u to r  n n d  n n  p p p a rtu n rty  lo  re s p o n d , Ih o  

C o u r l m a y  o rd o r  D N  A  lo s in g  n n d  a n a ly s is  if Ih e  c o u rt  f in d s  tfu lt flit 

of l l io  fo llo w in g  a p p ly

(1) A  reasonable probability cmMi P a l o  t rio r  

(aJ  Th o  p e titio n er'.'. v o r d c t  o» s e n te n c e  w o u ld  h a v e  b o o n  m o re  

fa v o 'a p io  rf l* iu  ro s u lls  o '  D N A  lu s tin g  a n d  a n a 'y s is  h a d  b o o n  

a v a i la b le  a t  th e  (na* le a d  r»fj to  M »  ju d g m e n t o '  c o n v .c l.o n , or 

[it) D N A  lL*sl.ng n n d  a n a ly s is  w ill p ro d u c e  o n c a lp a lo ry  o v id o n c o . 

a n d
( 2 \ T t i e  o v .d a n lm ry  c r iti^ .a  h a v e  b o o n  m e t N o ! MVil

S c i ii C o r ju C n m  P ro*- I ' lm  K o  T n o t s u e -  r,»*d»

T tio  c o u rt  s h a l d is m is s  a n y  a p p 'ic a b o n  u n le s s  i! fin d s o ' o f  tho  

b lo w in g

There ts f ln  articuMblo douti! based on competent evidence,
w h e th e r o r  n o t in tro d u c e d  n t t r . a . its  lo  th e  g  . it o f  Ih o  p c !  h o n or u n d  

' to re  is a  r e a s o n a b le  l ik e l ih o o d  Ih .i!  ttie  re q u e s te d  D N A  lo s in g  

w ll ro s o iv o  b io  d o u b t a n d  e s ta b lis h  Ih e  m a c  corurd o f t h e  peb t^ U H ir 

•  In  n u P " g  p,r> f t  K in g  p ip  r r . j f t  f li& !t  c o n in tQ r  (no  r w id e n ln r y  

m p rr t .m c o  O? t t io  D N A  s a rn p 'o  lo  la i  lo s lo d  )

2 )  T t ie  jipDt.CMl.on lia s  b o o n  t re a ty  M ud  

*ii T h e  e v .J e n r  , r y  rn r e n . i  h a v e  b o o n  m o t N u t <i v u  . i l n n

■ / v  R e v  L tn ! A n n  I J  %/t :

^O t.W Jd .M Ji fo r pUSbCOM viCtiOr MlViOA !»•»• f i l l 'd  l>l t?W CerpO’ K.’*

*.ivif1 m  f#»r* u h u 'x 'y  in  wh«L'h p k i c i i ' H ' h 1 iuO w a *  e n te r e d  

s e e  1

Ih o  ro u M  B te ili o rd e r D N A  a n a ly s is  if  tno  p< r jo n  p *u  .»»••.! p n .n a  fa c ie

•v idoM M i In a !

t )  T t .o  I ’ vKfuMcu BUii i ' l l  h  b t  a n . i 'y /u d  <s materiel lo  th o  is s u e  o f  

no |< * r s u n 'i  Id e n tity  a*. Ite r  fn 'ip c t /o tp r  r f .  o r a c c o m p lic e  lb , I te i  

r im e  (h a t  ruW tix l m D ie  c o n v ic t io n ,

«'l T tio  o v td o n l.a ry  t h te n a  h a v e  b u e n  m ot. A n d  

.1) Thu Idontlly of the poison a s  Ihe perpetrator of tho crime 
hat resulted in tho conviction was at Issue r j j r u t j  Ih e  jM »rM >n» 

n a l (2 1 1 8 1

fit* c o u rt  sh.it*  •.?,»?«* its  f.n d  **gs u M .ic t  o n  P*o r r c n r d  o r m a k e  

iv fiflen  fu td in y s  c f  fa c t sup{K iM m g i!s cJocision In  y a n t  t '  d e n y  th h  

**e »u ri in ilhuri.M M l m  so iLlio fi 21  n  r«ow in a  u h flo r  th*% s o r t  nn  

21 1 8 1
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A  c o u rt sh o t' o rd o r D N A  te s tin g  i f  Ih o  c o u r l f inds th a t

( 1 )  A  r o n s o n a b lo  p r o b a b i l i ty  e x is ts  lh a l Ih o  D N A  le o tm g  h a s  Ih o  

s c lo n l.fis  p o te n tia l lo  p ro d u c e  e x c u lp a to ry  o r  m it ig a tin g  o v id o n c o  

re le v a n t lo  n c la im  o f  w ro n g fu l co n v ic tio n  o r s o n lo n c ln g . nn d

( 2 )  1 h o  r e q u e s te d  D N A  lu s tin g  o tnp lo y s  n m o th o d  o f  te s tin g  

g e n e ra lly  n c c o p te d  w ith in  Ih o  ro tn vn n t s c ie n tific  cc rn m u n itv (N o l o v o iln b la )

M  c.li C o m n  L n w s  A n n  G 7 1 0  1 G

Tho c ircu it c o :iM  fo r in n  c o u n ty  in  w h ic h  Ih o  d u fo n d a n t w a s  

s e n te n c e d

T h o  c o u rt s h a ll o rd o r  D N A  lo s tin g  if Ih o  d e fe n d a n t  

d u o s  a ll o f  Ih u  fo llow ing

( 1 J P re s e n ts  p r im a  focio  p ro o f th a t Ih o  o v id o n c o  s o u g h t lo  b o  t e s te d  

is m a te r ia l  ( o  Ih o  Is s u o  o f  tho  c o n v ic to d  p e rs o n 's  id e n tity  a s  th o  

p e rp e tra to r  o f, o ra c c o m p t .c u  lo . If io  c r im e  lh a l  ro s u tlo d  in  th o  

co n v ic lio n

( 2 )  E s ta b lis h e s  n il o f  th o  fo llo w in g  b y  c le a r  a n d  c o n v in c in g

e v id e n c e

[a ) T h o  n v id o n lio ry  c r ite r ia  h a v o  brron  m e t. n n d

jb ) T h o  Id e n t ity  o f  If io  d e fe n d a n t  n s  If io  p e rp e tra to r  o f  th o  c r im e  w a s

i i * is s u e  d u n rv j fus o r h e r  trial

If (h o  ro s u lls  o f  (h o  D N A  to s k ig  s h o w  th a t (h o  d e fe n d a n t is  n o t (no  

s o u rc o  o f  Ih o  id e n tifio d  b .o lo g ic a l m a to n n l, (ho  c o u rt s f.a ll ap p o in t  

c o u n s o l p u rs u a n t to  M C R  G C 0 5 (f i)  n n d  h o ld  u h e a r in g  lo  d e to m v n e  

b y  c lo u r  a n d  c o n v in c in g  o v id o n c o  oil o t  Ih o  fo llow ing

( a )  T h at o n ly  If io  p o rp o trn to r o f  Ih o  c r im e  o r  c r im e s  fo r w h ic h  th o  

d e fe n d a n t  w a s  c o n v ic te d  co u ld  b o  Ih o  s o u rc o  o f th o  id e n t.f.e d  

b io lo g ic a l m a te r ia l.

(b )  T h a t th o  id e n tif ie d  b M lo g ic a l m a te r ia l w a s  co !ie c ;o d . h a n d le d ,  

a n d  p re s e r v e d  b y  p ro c o d u ru s  th a t a llo w  Ih o  c o u rt In  fin d  th a t Ifio  

»dontir«od b io lo g ic a l m a te r ia l Is  n o t c o n ta m in a te d  o r is n o t so  

d e g ra d e d  t liu !  th e  D N A  p ro M o  o f th o  te s te d  s a m p le  o f  th o  id e n tifie d  

b io lo g ic a l m a te r ia l c a n n o t bu  c lo to n m n cd  to  b o  id e n tic a l to  th e  D N A  

p ro file  o f th o  s n m p lo  iriiti.illy c o llo c tn d  d u rin g  trio  In v e s tig n h n n  

d e s c n o e d  in  s u b s e c tio n  ( 1 )

( c )  T h a t th o  d e fe n d a n t's  p u rp o rte d  ex c lu s io n  o s  tho  s o u rc e  o f  th o  

luen'.ifiod  b io lo g ic a l m a te r ia l, b a la n c e d  n g arn s t tno  o th e r  o v id o n c o  in 

Ih o  c r iso . is s u ff ic ie n t to  lu s tily  th e  g r a n t  o f  n n o w  t r ia l

M m n  S in !  A n n  1,5 5 9 3  O t to  S 9 0  OG Ih n  d 'S tn ct c o u r t  Il ia !  r n ln m d  I 'm  ju d g m o n t o f  c o n v ic t io n

T h e  c o u rt s h a ll o u te r  th a t lu s tin g  b o  p e r fo rm e d  if

1 ) T h o  p c M ’o n o r h n r. e s ta b i's h e d  n  p n rn a  fu c io  c a s a  t f ia l  id e n t-ly  

w a s  n n  Is s u e  in  If io  tr ia l a n d  (h a t  too  o v id o n c o  w a s  s u b je c t  to  a 

s u ff io o n l c h a in  o f  cu s to d y ,

2 )  T h o  te s tin g  h n r. th o  sc ie n tific  fro ton tia l lo  p ro d u c e  m rw  

n o n c u m u 'a 'iv o  e v id e n c e  in a lo r ln l ly  r o le v a n t  lo  th e  d u fo n d u n fs  

is s o r t io n  o f  a c tu a l in n o c e n c e ; a n d

3 )  T h e  lo s tm g  re q u e s te d  e m p lo y s  a  s c ie n tific  m e th o d  g e n e ra l ly  

lc c o p lo d  w th .n  th e  r e le v a n t  s o o n t .f ic  c o m m u n ity (N o !  n v r i In b 'o l

M o  A :in  S ! .i!  § 5  5 4 ?  0 3 5 .  G 5 0  05G Tii s e n te n c in g  co u rt

The co u rl s h a ll  o rd o r  a p p ro p ria te  lo s tin g  if too  c o u rt  finds  

1 ) A  r e a s o n a b le  p r o b a b i l i ty  w ands th a t th o  rttOVOhl w o u ld  n o t  

ia v e  b o o n  c o rtv .c lo d  If  e x c u lp a to ry  re s u lts  h a d  b e e n  o b ta in e d  

h ro u g h  Ih n  re q u e s te d  D N A  lu s tin g , n n d  

2 f  T li i i l  m n v a n l is e n title d  lo  re lie f N o t  a v a i la b le )

*■*•1w . Io n ! C o d e  A n ri ' o  2 1 - 1 1 0 .  5 3 - 1 - 2 1 4

i

' • c  c r  ir; l ‘v i !  e n te r e d  Ih o  ju  jm t iM l o '  co n v iu t.n n

n o  c o u rt  s h a ll g ra n t  If io  pcU bon if  I! f lu lu rm m o s  H in t Ih u  im trtio n  is  

ot m a d e  fo r p u q ro s o  o f  d o la y  n n d  In a l

f ie  o v .d e n c e  s o u g h ! lo  b e  lu s te d  w a s  n o ! p re v io u s ly  la s te d  o r w a s  

o s tc d  p re v io u s ly  b u t a n o th e r  lu s t w o u ld  p ro v id e  re s u lts  Ih n !  f r u  

CM Sunubly m o fo  d  scrim .n .»t'ng  n n d  p fo b .i t 've o n  Ih e  q u o r.h o n  o f 

vfie tfio r th e  p e M .o n e r  w a s  th e  p e rp e tra to r  o f  ( ltd  fe lo n y  lt i . i l  re s u lte d  

1 1he c o n v ic t io n  o r  w o u ld  h a v o  a  r e a s o n a b le  p r o b a b i l i ty  o f  

o n b o d  ch n q  Ifio  p n o r lu s t re su lts N o !  n v o 'ia b io )





i ' i  r  C n m  P rp  (, 4 4 0  3 0 t f i f- ‘  %!>*.• i'.©d»

Ih o  c o u 't  y a n t  tn o  a p p b u ttio n  fi>r fo r o n i -c  O N  A  lo i t m y  o f th e  

n n d a n c a  u p o n  •!» d o !® ro *o a f(o n  th o ! if a  O N  A t o i l  h a d  b o o n  

C o 'r J ^ t o d  o n  iu c h  O ^ < jo n ct*. w v l  if  P m  r n i u ' t i  h o d  tx m o  *d<u!tr>d  

11 th o  I n *  f iM ’if .o y  in  P ie  /u d g rn n n t, thcxo  o m l i  u r e a io n a b t o  

p r o b a b i l i ty  th at th e  vord>ct * *> u k i h a v o  b»*on rncyo tav orab *o  to  P m  

d c 'o o d a 'M (N o t  n ,» lo t i< e j

| N C  CJnn f . ! V  M »  A  2 f .» Ir.« . in . , '  cf> 1*1 l*ia? n n tr v n  J !*m * jm n n f  o f  c o n v x b o n

In o  c o u 't  *hal<  Q 'a n : th o  m o to n  fry ( )N A  t o s t . ' - j  o f tr*o o . ’id r h . r

u p o n  ifa d e 'e r r w ia f o n  th a t

11) T»m ev «don , t i fy  c f l to n a h a v P  t * «  n  m e t. a n d

(2 (1 *  P *o  D N A  (e » tn g  b«w>y rr>qxK»t!fKl fm d  b o o n  co n d u c to r! o n  th e

c v d t n . e  t * •**© o « i» t*  o  r a a io n a b t a  p r o b a b i l i ty  t ’ a* P*o v e n t . t

e " « .'d  t .- iy i-  fr.,. i m if i>  f4 tfo r* tM »  In P m  d e fe n d a n t (N o t  n ,rt.: .tb< e |

[ N O S T  r u  3? M S !»««• I*  *  r m r t

I h o  a w d  »rv»i (r f0 « r  tn o! I'm* l«»%t n f l  b o  im 'tu r -m y i if 

A  p n m a  f * P o  c a t o  b a t  b o o n  c> tab<  it *o d  

T h o  to it -n g  h a t  tfy> ic m n b fic  p o tiK i'.a l to  produce n o w , 

n tX K u m u  a '.y n  e v i n c e  m a t a r i a l i /  r a N v a u t t  r u t  d v V t d . r  ’ *  

a t * p 't i> d  o 'm . t jm i  a r*J

- T I #  iM V v g  re q  j e t t e d  O 'n t*  >y% «  a r x m t / .c  m o ! * v d  Q p r o f j 'y

x 'C t r f / f .1  W *h -' • P *o  riw »y »h * « » • • A. r c t m r v f j r N **' n , a -  i » »•1

I l 3 #  7? d O 'w y - n  l a a t  > 3 0 l | * P t ' J ^ « 3  l>* 

M r ,  *.*#» Ti* 14 c»  I V  P . -  1 l * f > 'V

T f n  f » i  i 1’ C A r't  m  * * *  h  P « (  / J j ' m n t  o f  c o n o c & w  M l

Trm  u « u ^  ah a !' r/<dor { •©  r« v > jo iie d  D N A  i* il f  n i t  

A r a a io n a b l a  p o a v b i f l t y  th a t P m  b r . 'n g  w*1 p # o d u co  m h / i o ' ; " ry  

wyid<»>- o  tfva! * v .»  .1 o v 'a b  i f *  l f *o n n x e r v r o  o f  f^ o  p o '^ r .n  o f P4» 

offiv*!i*f r y.* »i t-o *41 con.-. f«<3 n» r i d  r f if t * *o monoraUvi r? 
*f«9 cnrxJ i - f  «ac.v.- i r e i y t  n a m a ^ i i '  s y  r iw ^ / . f c o  »■ *, '0 | * e ' i  * n t

i r n 'w *  II N  ! ■

P *  !■»•• A n n  4 .  t  9 f . 4 '  ! T ' * i  -1

I» *tC 1 k»  * t fo c A  r a i j u f i f e d  f * i f i r > y  ! t N r r n M O ' P e  

'K H t t i  C ' t h e  o #V  ..h t  i  t * w .  P»© r r u * t  t^ r^ lK -*  H >i th a t P w #  i t  n o  

r a a a o n a b lo  p o t f t lb d P y  f i a t  th© l e t ' h j  a r  - J ; -  t ^ . o p i t u j  u 'o ry  

e » x ie n : r  P ia '

a< r j i j  v y t a N  i h  Pw» a p p i  lo r '*  a p *  t  *>»»•»•*< «  o ' t r a  pfNote f ix

^ ■ • • r ' r a i r / H  a V a i *  rc e iv i iy l N  >‘ ii» •  •

«  • - .•  . * * -  "  n  \* t t i e / . ,  v .  v  i  i . t '«  » /» *  . • • **•

V and a* fc< y  *'■»* *.j AAo^  rv '* -  •• I '  • r  « i a f»ea  , -,) a 
. rt W o  c /  P -n  % 4 i» -  * a r « # y l oft©*

A f f  a i n n a b t *  p io b a b  ' . t y  * $  \ * i  » a t  j>©* * o '  t r  A T  r>.-‘  t a *  i 

raon teecr, »-.'©i I ' o r c v / p a ^ y  'H e ’ * * *d t * * »  '
’ '« • •• : r>  i \ / / i  D N A  n r j t - h j

. l l v p i i ' a ’D le tt» » ^  A^r* rv t<» 1  ̂Pa (r< i? .u  i . i  » • !  •  U « n  -j 
« ».t,*oc*r4> l4 iw »»y c r*.rtf*«» ffrV * / r ' f ' v v t  a *

A r a a io r v a b t *  p r o b a b i l i t y  i< •
;>nJ> e  DNA r © t / t  no- ^ f la i«  i*'*©*c<J t*a» c /

n j ,  e J P a | e ' *  > © > | i  •*/«*. • f f a  '» . '  ' i f a j t e r  * . #  »i r  

,J »  * 4 ) - ' J I - **<  r » ¥ , .■>»,* 1. ' t  A l» 4  •

1?» M * • ]•> *#4J •

Afc«r h n fc -a  f r  *  j • i k u I c o  a > :  a h  tr> n n : * n J  P «  

« / •  •*■ V  i '  ) t  DNA a ^ » p  t  /  *  b«H  r  *Jf 
4 r t a t o n a *  i# i * i t * b a t> 1 fy  •»•**• • •* * '4 . r

i . ' r * ,  • * c »  < I '  • ^ f | r t . ‘ t » 4 * f < *

t > •  r w *  * r . u / '  D N A  i c t ' r . ;

A*1*** r . i r t b  t a [ r . t ^ k n ^  a n ; a . t < y * / V h ' r l  ̂' n , v n ;  r «

. . 4 ! r a ,  {.• W  D N A  .|» p «i 
A r « a t o ’ *abt©  |* « i<  a b  '*y  » n ' » f  i  < J r * i  r * P * ‘  •  e  

; .  k  D N A  i« k  r%  « r fcr .  a  ^ r j t y r »  f * »  p r f ’ t u e  i  
©  p i  i /  l a n f  > •  Pa, ■* P«a m / i  • - » !  t o o -  a .  a a ! .«  

t ' l ' « | / - < » a p « j i « « V ^ I  *  a  • r l y  * i * • » ‘# V t» r - . . .



Tn» C««m P ro c  A n r  A rt M 0 1  I . f .4  ( ) f. O x- c rx w tc?  r>g c n j f l

A  c n n v ic b n g  c o u rt m a y  orci..r fo ro n s ir  D N A  first n g  t n d er th is 

c h a p !o r o n ly  if |ar>d sh a ll o rd o r if)

11) Tf»© c o u rt  f-nds th a t P k > c v .d o n l'A 'y  c n tu n a  Iw iv o  b o o n  m o l n n d  

Il ia !  id o n t ty  * a »  o r Is  a*: is s u e  m trio  c a s e . a n d  

(? }  T ito  c o n v ic to d  p e rs o n  e s t a b l is h e s  b y  o p r e p o n d e r a n c e  o f  ih o  

e v id e n c e  th a t

a )  th e  (x v s o n  *v»utd n o t h a v e  b e e n  c o n v ic te d  I* c i»c u 'pn lo ry  lo s u tis  

n .id  b o o n  o b fn -n o d  th ro u g h  D N A  to st*n g  nn d  

(b )  t*K» ro q u o s t f ix  I I kj p ro p o s o d  O N  A lo s tin g  w a s  n o t m a d o  to  

i in 'o o s o n a N y  drW.iy tn o  e « o c  u t o n  o f  s o n to n c o  o? a d m in is tra tio n  o f
jushre tN o ! n v o ^ a ti-o )

^Uta'-Crvj- A t •>’ i < Jt i - , ? A U *s  !-■»' r  trt Pm* rm V n d  | 'n  y jd j-n rn t  g f n x iv r n y i

f i - e  cou't fha’i i xdt-r DNA to e fm g if  it f. idi by a p r e p o n d e r a n c e  o f  

Ih e  e v id e n c e  th a t a ll tho p o t ton cntenj t -a v o  b o o n  m o l

(T im  c o u rt m a y  n o t o rd o r D N A  te s t r i j  *m  o n e s  in  iM ic h  D N A  tn s tn y  

* . i s  a v a J a t /o  o ! t r*o fan o  o f  tr..v' a x j  t»*o p o 's o n  d  d  n o * ru n  a*st 

O N A  le ib r v j  t v  p rn s e n ! D N A  n n d n n r a  fo * t a r t c a  m a s o n s  )

( U C A  V M t ,  Jh  1 Q 1 )_______________________________________

( 0 )  'f  !*>•* c o u r t  « f!o f c c x is id o n n y  «Tt fr>o o v K jv n .e . d t i lp m t n M  th a t  

tho  D N A  fes? re s  j !! d o m o n a t 'n tc s  b y  o e a r  n n d  c o n v in c in g  o v k Jo ik .u  

th a t »f»r p e r? n n  is n et u u 'ty  in n o c e n t o f  o n o  o r  m o m  o ffe n s e s  o? 

* * n c h  Pw> p e rs o n  * a s  c o n v ic te d  a n r j  a !i le s s o r m -J u d o d  o f fe n s e s  

■oUifxig to  P k j io  c ffo n s o s . Pmj c o u 't  s h a ll o rd o r th a t  liio s o  

c o n v c t o n s  t *  v o c n te d  w t h  cx e ju d -c o  th o s e  c o n v ic t-o n s  b e  

o * p jn y e d  fro m  Px» p o 's o n ’n re c o rd

( JCA 1QL3 t  'iO'tj_____________________________

rv. I • •  , - r  -I ' | - j  C<r»̂  •..» I ........... •*.

TNi c o u 't  shjn. a'fix a twao-ig ixi t*«. rvi'.rvi ran order that b»stmj 
X )  d .x m  b y  P m  D<v »•<<> o f  f  c x n m - : N c a x K o  b a s e d  ix i  a  f  rtd lh a 1 

c l t a » a n d  c o n v in c in g  e v id e n c e  * '  s ’ * " *  

l« )  (h  •* P m  # v « J e n t-*ry  C n trr -a  f*-»»e b o o h  n x jt.

(b) f.a *  Pm tos*ng  rs ma'o»iar y rm«»rflri*( ncxv'urt\<.i*. ve. urvl 
»vi e '.sa'V h »n e * y  t /u v o  the  C txivicierJi^yson * a itu a  r v u v . v o i c .  

I. i th«* tast/vj ng//ils0  •nvu'vr-s n srxxv.f^ »'<•;»««xj \ p by 
•r> D -V iS on  o f  f  o r a f 's - :  b u o n c o  a-vri

I Pm conv. I H  p erso- N h  rwrt urvoasrxiatyy Oe iyed the f '*̂ 1 o» 
P m  jio t  to n  o V  t.'w  e v d o  v t *  <v f x r  tn s t fa* tv »  e > « d e n c a  tx » -a  r<» 

§ Y d  ar^o a !  t '*e  Dnr'SOO o f  f  t ^ i r  a

V )  T t  v  re a s o n  o r re a s o n s  P m r p * -  > < « ^ y  d s L O v O 'i« 1 0 *  i x  t c t h x j  
n»-V- v r  rvty |xti>e fx- vi'> • ' < r/e-> f•«-*-»rx» r •< t ~ir*d

A I .  -tx»tts  f*W  r e q v t V  | -  f x »  f a t e  0 » » . : r  c<*

Dr'iv vc ia** -*i *»’■ b>e *tvucs! L' P»o c- j *y
• r  »f »/■*»• r-  r- . -»0

Jne pOrSrr .Jt x s 'l^ i It/P»-1 P»r

f ' v | j n l  •*-1 L* fwmwd l-jsorf upinpx> u>**<vl pia' Pm 
; > N A e , . j ^  i  w v  J 0“ 'T» Y '* ’ .»*»• i  i  ' i r e  o n  a  m o i t  p r o t ia b ia  

than not basis ro *  At ■•> ’J fS »  •

. t 4 . ! •  »« tu I  ̂t •

Fta i t i x y l  s ’ <» o ra n * P m  r s : /<  N x D N A t e s t  . i» p iSe»cxf»v a»« a -  

*  r * e  f -N ar*-iy r«».». e s t a ' .  s ' *«J 

1iT*. Af-k-riba'Y c  r-'u fjt>  tmr- r«-‘
* '  T im » W A 1 y  k S o fa •{<>*• a 'u» e ' f a e m  n o  c r  f \a iw

a  % V sV a ' - M * us* Pa» i a » r  

. ' i  t fa *  c t n r c t r - i  fax sc - r ^ s  r a h  a  jv .n s j  fa,-4» S’ lo s s r .j  P a !  P a i 

r»  • > *  r  s s / j*> !  f >• t e V ^  Is  m a f a i i a '  * . O a  t

(«»\ .iS sk* " r xi r - » - - t * t -a Psp-e
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(H \\ N a t i o n a l  C o n f e r e n c e  
l l l l l l  o f S t a t e  L e g i s l a t u r e s

C om parison  o f S ta te  Post C on v ic tio n  DNA Laws

STATE

Arizona

California

Who Can Apply 

For Testing?

Convicted felons 

m ay request testing 

at any tim e

Incarcerated felons

Who Pays?

S tate , but court can 

order the petitioner 

if able to pay

S tate , but court can 

order the petitioner 

to pay

Preservation

Required?
Fiscal Analysis of 
Preservation

Required during the  

pendency o f the  

proceeding allows 

court to order the  

state keep a sample  

for re-testing and 

requires that blood 

samples be 

preserved for 35  

years

For tim e that 

offender remains  

incarcerated; entity  

has discretion to 

determ ine how to 

retain evidence; 
preservation portion  

of law is 

automatical! 
repealed on 1 /1 /0 3

N/A

Quoted from fiscal 

note: "Potentially 

significant 

reim bursable local 

costs for evidence 

storage. Sheriffs  

offices and police 

departm ents differ 

in how long they 

store evidence, but 

most do not store 

evidence after 

appeals have been  

exhausted. By 

mandating storage, 

this bill creates 

annual costs that 

could be m the  

range of $1 million. 

For exam ple, if Los 

Angeles City and 

County each have to 

purchase 

refrigeration units 
for biological 

evidence and rent 
additional storage 

facilities, the annuJl 
cost could exceed 
$200,000.

iv /A e \e\e nrel iin»/nr‘i»i*i':im<.7lii«Tillli/i>i»rv*!ii-*.7l'tNJ.\#*fi'i»i Iimm a/i m m i / .
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Extrapolating  

statew ide, the cost 

could reach $1 

million since 

individual 

departm ents  

m aintain their own ! 

facilities."

Connecticut All offenders  

seeking a new trial 

based on newly  

discovered DNA 

evidence

N/A N/A N/A

Delaware Anyone convicted of 

a crim e m ay m ake  

motion within three  

years after 

jud g em ent is final 

or, if jud g m en t was 

final before 9 /1 /0 0 ,  
petitioner m ust file 

by 1 /1 /0 2

State, but court can 

order the petitioner 

if able to pay

N/A N/A

Florida

_________________________

Anyone tried and 

convicted of a crime  

m ay petition for 

testing if within two 

years of date of final 
jud g m en t or date  

Judgm ent is 

affirm ed on appeal 

or by 1 0 /1 /0 3 , 
w hichever occurs 

later

S tate , but court can 

order the petitioner 

if able to pay

For non-capital 

cases, two years  

following date  of 
final ju d g m en t o r  

date jud g m en t is 

affirm ed on appeal; 

for capital cases, 60  

days a fte r execution  

of sentence

N/A

Idaho j Anyone convicted of 

a crim e m ay request 
testing at any tim e; 

how ever, In capital 

cases, petition must 

be filed within *52 

days of judgm ent or 

by 7 /1 /0 1  whichever 

is later

Petitioner, unless 

unable to pay

N/A N/A

Illinois Anyone convicted of 

a crime

N/A At least seven years N/A

Indiana

II

Certain convicted Court will order Retain during N/A

U

I t l l i v / A v u  u '  m*<i! 1\) A < * l v i r »  l>ii»>
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felons paym ent
responsibility

pendency of 
proceeding; court 

can order to keep a 

sam ple for re ­

testing

Louisiana Convicted felons 

currently in custody 

may request testing 

by 8 /3 0 /0 5

Creates fund for 

indigent petitioners

In non-capital 

cases, preserve until 

20 05 ; for capital 

cases, preserve until 

execution of 

sentence

N/A

Maine Anyone convicted of 

a crim e; requires 

prosecutor to 

reopen case If test 

Indicates innocence

N/A N/A N/A

Maryland

.

Certain felons 

Incarcerated on or 

after effective date

Petitioner pays 

unless results are  

favorable to 

petitioner

In m ost cases, three  

years a fte r 

imposition of 

sentence

Quoted from fiscal 

note: “It  is expected 

that for most or all 

jurisdictions, the bill 
would require  

additional storage 

space, including 

refrigeration  

facilities for 

evidence such as 

DNA and blood 

samples. The  

expenses that would 

be incurred by law 

enforcem ent 
agencies for the 

additional storage 

facilities required by 

the bill cannot be 

reliably estim ated, 

but it is expected  

that such expenses 

would be significant 

over tim e."

Michigan Incarcerated felons 

convicted before the  

effective date may  

request testing by 

1 /1 /0 6

Petitioner, unless 

unable to pay

Preserve during 

entire incarceration  

period

N/A

I Minnesota Anyone convicted of N/A 1 N/A N/A
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a crim e

Missouri Anyone in custody 

of DOC

N/A N/A N/A

Nebraska Anyone in custody 

of DOC m ay request 

testing at any tim e

Petitioner unless 

unable to pay

Preserve during 

entire incarceration  

period

N/A

New Mexico A ,:,o n e  convicted of 
a crim e m ay request 

testing prior to 

7 /1 /0 2

Court m ay order 

petitioner to pay
N/A N/A

New York Anyone convicted of 

a crim e before  

1 /1 /9 6

N/A N/A N/A

North Carolina Anyone convicted of 

a crime
Petitioner, unless 

unable to pay

Preserve sample o f 
evidence for entire  

felony incarceration  

period; entity has 

discretion in how to 

store evidence; law 

applies to evidence 

in possession on or 

a fte r 1 0 /1 /01

N/A

Oklahom a Incarcerated, 

indigent felons can 

seek the assistance 

of the DNA Forensic 

Testing Program  

until 7 /1 /0 5

Indigent felons can 

take advantage of 
DNA Forensic 

Testing Program

Preserve evidence 

or representative  

sample of evidence  

from violent felonies 

for incarceration 

period

N/A

Oregon 1 Incarcerated for 

aggravated m urder. 
A person not 

presently  

incarcerated for 
oggravated murder, 
m urder or a sex 

offense m ust file 

motion within 48  

months of the  

effective date

By petitioner if not 

incarcerated; if 
incarcerated, the  

petitioner pays if 
able

N/A N/A

| Tennessee Anyone convicted of 

I st or 2 f't, degree  
m urder, oggravated  

rape, rape,

S tate or the criminal 

Injuries
compensation fund 

on behalf of the

Preserve during 

pendency of 
proceeding

N/A

h l l n ' / A i  u  ut  »ii»cl / M V  A o N - . h  !«»#•« 1/11/ nwu
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aggravated sexual 

battery or a t trial 

judge's discretion, 

any other offense, 

may petition a t any 

tim e

petitioner

Texas Anyone convicted of

a crime

The sta te , unless a 

private lab not 
under contract is 

used

For non-capital 

cases, until the  

offender dies, 

completes the 

sentence or Is 

released on parole; 

for capital cases, 

until the offender is 

executed, dies or is 

released on parole

Quoted from fiscal 

note: "The Texas 

Departm ent of 
Criminal Justice 

would have costs 

related to staff time 

needed to 

reproduce, 

distribute, and store 

the required  

Inform ation, 
how ever, TDCJ 

estim ates that this 

activity will not have 

any significant fiscal 
impact on agency 

operations."

Utah Convicted felon may 

request testing at 

any tim e

Petitioner pays 

unless indigent, 

incarcerated or 

results are favorable 

to petitioner

A fter petition filed, 

agencies must 

cooperate to 

preserve evidence

N/A

Virginia

W ashington

Convicted felons 

may motion to get 

testing for newly  

discovered 

evidence;

incarcerated felons 

who plead not guilty 

or for any other 

person sentenced to 

death or convicted  

of certain felonies 

no m atter the plea, 

m ay petition for a 

writ of actual 

innocence

N/A

Incarcerated felons 

m ay request testing  

by 1 2 /3 /0 4

N/A

In  non-capital 

cases, offender 

m ust motion for 

preservation of 

evidence or 

representative  

sam ple of evidence; 

evidence is 

preserved for 15 

years after 

conviction; in capital 

cases, evidence  

preserved until 

sentence is 

executed

N/A

Biological evidence  

can not be 

destroyed until 2005

N/A

J
For more* inform ation contact: Blake Harrison Hake.M arnson.-nc^l.org  at (3 0 3 )  36-1-7700
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Note: Illinois and North Carolina say that a "defendant" may motion for testing. Neither statute defines "defendant." 

For purposes of this chart, defendant means anyone convicted of a crime.

Return to DNA.& C rim eT’age 
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A l a s k a  S t a t e  L e g i s l a t u r e

INTERIM ADDRESS 
112 Mill Bay Road 
Kodiak. AK 99615 

(907) 486-8872 
Fax(907)486-5264

S P O N S O R  S T A T E M E N T  F O R  IIB  325

An Acl relating to post-conviction D N A testing; and am ending  Rule 35.1, A laska Rules o f 
Criminal Procedure.

D N A  testing is a new technology that has enabled criminal justice  system s worldwide to prove 
the guilt or innocence o f  m any  people who claim they w ere  m istakenly  convicted. This Act 
would  enable  A laska  criminal law to keep up with new technology, jo in ing  40 o ther  states in 
providing a statutory right to DNA testing where meaningful c la im s o f  innocence have been 
made by those convicted. In cases where the DNA would be probative o f  guilt or  innocence, this 
Act will enable  Alaska to qucL any lingering doubts where such claims o f  innocence have been 
made. Providing access to such testing so will serve victims, police, prosecutors, the public, and 
public  faith in our  criminal justice  system.

This  Act would help enable  Alaska to receive funds under the Congressional Justice for All Act 
o f  2004 (H.R. 5107), which, under the leadership o f  Senator Frist, Speaker Hasten and President 
Bush, provides financial incentives for slates to allow post-conviction D N A  testing, and 
provides funds for qualifying states to pay for such tests.

Specifically, this act establishes a procedure for application for D N A  lest and the appointment of 
counsel. A person who has been convicted o f  a crim e m ay petition the court for testing. II the 
court determ ines lhal the facts warrant testing, the court will appoint a public defender if the 
petitioner is indigent and that agency will pay for the testing. Law enforcem ent agencies w ill 
retain any co llected  biological evidence pertaining to the offense.

In this way, a person has an opportunity  lor testing in order to  prove actual innocence. The court 
will determ ine w hether  the case merits this ex tra  step so  not every person w ho requests such 
testing will autom atically  receive it. In som e states this is only done in death sentence situations, 
hut only 14 o f  the na tion 's  175 DNA exonerations involved innocent people facing execution.
The other 161 innocent people were sim ply being forced to endure large parts of their lives 
behind bars for crim es they did not com m it. It therefore m akes m ore sense to simply expand this 
right to all deserving people. Th is  legislation can help free an innocent person and let law 
enforcem ent and the public know  that a guilty and dangerous person is still at large.

SESSION ADDRESS 
Alaska Slate Capitol 
Juiicau.AK 99801-1182 
(907) 465-2487 
Fax (907) 465-4956

Representative Gabrielle LeDoux

K cp rc s e n la liv c _ (!a h r id k ' . I d  A n n o  lc jp .v s lu tc .ak .us



LEGAL SERVICES
D IV IS IO N O F LEG AL AND R ESEA R C H  S E R V IC E S  

LEG ISLATIVE AFFAIRS A G EN C Y  
(907) 465-3867 o r /  .5-2450 STA TE O F A LASK A Slate Capitol
FAX (907) 465 -2 :;;!) Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329

M  1C M  O R A N  I) IJ M  February 27, 2006

S U B J E C T :  HB 325 - Sectional Sum m ary  (W ork O rder  No. 24-LS1222VA)

T O :  Representative Gabrielle LeDoux

F R O M :  Gerald P. L uckhau^ t
Legislative C o u n s e O 0 H ^

You have requested a sectional sum m ary o f  the above-described bill. As a preliminary 
matter, please note that a sectional sum m ary o f  a bill should  not be considered an 
authoritative interpretation o f  the bill - the bill itself is the best s ta tem ent o f  its contents.

S ec tion  1. Creates a new procedure in statute for convicted persons to request DNA 
testing o f  biological evidence from the conviction and sentence the person is serving.

Sec tion  2. Provides notice that a portion o f  sec. 1 has the effect o f  am ending  Rule 35.1, 
A.R.Cr.P.

G PLm ied  
06-169. mod



INNOCENCE PROJECT

Benjamin N. Cardozo School of Law, Yeshiva University

ACCESS TO POST-CONVICTION DNA EVIDENCE
Despite its ability to prove innocence, some courts will not consider 
newly discovered DNA evidence after trial.

> The traditional appeals process is often insufficient for proving a wrongful conviction. It is 
not uncommon for an innocent person to exhaust all possible appeals without being 
allowed access to the DNA evidence in his case.

> Sometimes it comes to light that DNA evidence available at the time of the defendant's 
trial was never tested.

> Often the methods of DNA testing used at the time of the trial were not exact and yielded 
unreliable results. Today’s more sophisticated technology provides irrefutable results.

>  The only way a person can access the DNA evidence associated with his criminal case, 
absent a protracted legal battle, is through post-conviction DNA testing access statutes.

Do all states have post-conviction DNA access statutes?

S ta tes  W ith o u t S ta tu tes  A llo w in g  fo r A ccess to  DNA E vidence:

At present, the following ten states do not have any DNA access statutes incorporated into their 
state laws: Alabama, Alaska, Massachusetts, Mississippi, Ohio, Oklahoma, South Carolina, 
South Dakota, Vermont, & Wyoming.

Although forty states have post-conviction DNA testing access 
statutes, many o f these testing laws are limited in scope and 

substance** 

What are the common shortcomings of existing DNA access laws?

> Some laws present insurmountable hurdles to the individual seeking access, putting the 
burden on the defense to effectively solve the crime and prove that the DNA evidence 
promises to implicate another individual.

> Certain laws do not permit access to DNA when the defendant originally pled guilty.

^ Many laws fail to include adequate safeguards for the preservation of DNA evidence.

Several laws do not allow individuals to appeal denied petitions for testing.

> A number of states fail to require full, fair and prompt proceedings once a DNA testing 
petition has been filed, allowing the potentially innocent to languish interminably in prison.

Barry C. Scheck, Esq. and Peter J. Neufeld, Esq., Directors Maddy deLone, Esq., Executive Director 
100 Fifth Avenue, 3rd F loor • New York, NY 10011 • Tel: 212/364-5340 • Fax: 212/264-5341
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What key elements should be included in a good DNA access law?

M ost sta te s  h a v e  post-conviction D N A testing a c c e s s  s ta tu te s . Fo r those  that do not, or for 
those  state  sta tu tes with d e a d lin e s for ind ividuals se e k in g  a c c e s s , a  federa l law , the Ju s t ic e  Fo r 
All A ct ( J F A A )  of 2 0 0 4  (H .R . 5 1 0 7 ), p rovides financia l in cen tive s for s ta te s  to a llow  perm anent 

post-conviction D N A testing  a c c e s s  to qualified d e fend an ts .

T h e  In n o cen ce  P ro ject reco m m e n d s the following e lem en ts be co nta ined  in new  sta tu tes or 

existing  sta tu tes in need  of am end ing :

> Include a  re a so n a b le  stan d ard  to estab lish  of proof of in n o cen ce  at the stag e  w h ere  an 

individual is petitioning for post-conviction D N A testing ;

> A llow a c c e s s  to post-conviction D N A  testing w h e re ve r it can  estab lish  inn o cen ce , 

including c a s e s  w h e re  the defendant pled guilty;

> E xc lu d e  "su n se t p ro v is io n s ,” or abso lu te  d ead lin es , for w hen  a c c e s s  to post-conviction 

D N A e v id e n ce  will e xp ire ;

> R eq u ire  sta te  o ffic ia ls  to account for ev id ence  in their cu sto d y ;

> R eq u ire  sta te  o ffic ia ls  to p re se rve  biological e v id en ce  p roperly  and for a reaso n ab le  

period of tim e;

> D isa llow  p rocedural hu rd les that stym ie D N A testing petitions arid p ro ceed ing s that 

govern other fo rm s of post-conviction relief;

> A llow conv icted  p e rso n s  to appeal from orders denying D N A testing ;

> R eq u ire  a  full, fa ir and  prompt re sp o n se  to D N A testing petitions, including the avo idance 

of d eb ate  around w h eth er currently  ava ilab le  D N A techno logy w a s  ava ilab le  at the time 

of the trial;

> Avoid unfunded m a n d a te s by providing funding to D N A testing  sta tu tes ; and

> P rovide flexibility in w h e re , and  how , DN A testing is co nd u cted .

Case in Point: Pennsylvania Man Originally Denied Access to DNA

In M ay  of 1957 , B ru ce  G o d sc h a lk  w a s  convicted  of rape and burg lary in P e n n sy lva n ia . T h e  
conviction w a s  b ased  prim arily on eyew itn ess  identification and  a  co n fe ss io n  later proven to bo 

fa lse . F o re n s ic s  tech n iq ues ava ilab le  at the time of the trial and  u sed  to test the se m en  from the 
c r im e s  could not e xc lu d e  M r. G o d sch a lk  a s  the perpetrator. Fo llow ing h is conviction , Mr. 
G o d sch a lk  petitioned for a c c e s s  to D N A testing and  w a s  d en ied . A fte r contacting  the Innocence 
P ro je ct in 1995 , w h ich  sought testing on his behalf, the D istrict A tto rney re fu sed  to a llow  a c c e s s  
to the DN A e v id e n ce . It w a s  not until N ovem ber of 2 0 0 0  that a F e d e ra l D istrict C ourt granted 
a c c e s s  to tho D N A  testing . D e la y s  in setting a testing protocol and  delivering  tho ev id en ce , in 
addition to so m e  legal h u rd le s , deferred  testing of the e v id e n ce  until Ja n u a ry  of 2 0 0 2 . Mr. 
G o d sch a lk  w a s  even tu a lly  exc lud e d  a s  the donor of the se m e n  in the crim es and  re le a se d  from 

p riso n . M r. G o d sch a lk  had  sp en t se ve n  of h is fifteen y e a rs  of incarce ration  fighting for a c c e s s  to 
D N A  e v id en ce . A s  a resu lt of M r. G o d sch a lk 's  c a s e , P e n n sy lv a n ia  introduced and later p asse d  

a law  croating  a c c e s s  to D N A  e v id e n ce .____________________________________________________________________________
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A n c h o ra g e  D a ily  N e w s

Case  t e s t s  A la sk a 's  p o s t-co n v ic t io n  DNA policies
LEG AL BATTLE: An  in m a te 's  c la im  o f in n o cen ce  has led to la w su its  a g a in s t the  sta te .

By T A T A B O LIN E  B R A N T 
A n ch orag e  D a ily  N ew s

(Published: August 21, 2005)

For 12 y e a rs , W illiam  O sb orne  has been s itting  in a p rison  cell fo r a c r im e  he s a y s  he d idn 't 

co m m it.

O sb o rn e , 3 2 , h as  m a in ta in ed  s in ce  h is a rre s t  in 1 993  th a t he w a s  not invo lved  in the b ruta l rape 
and beating  of an  A n ch o rag e  p ro stitu te  th a t y e a r  n e a r E a rth q u a k e  P a rk . He s a y s  th a t the sta te  
co nv icted  the w rong  m an and th at he can p ro ve  it, if th e y  w ould ju s t  le t h im  re te st h a ir  and sem en  
found a t the c r im e  sc e n e  using  DNA techno logy m ore a d van ce d  than  w h a t w a s  ava ilab le  a t the 
tim e .

B u t the  s ta te  s a y s  no . I t  in s is ts  th a t even  if the DNA ca m e  back a s so m eo n e  e lse 's , the re su lts  still 
would not p rove O sb o rn e  inn o cen t, He w as identified  by the  v ic t im , p ro se cu to rs  s a y , and fingered 
by co -d e fen d an t D e x te r  Ja c k s o n , who a lso  w e n t to p riso n . So  w h a t's  the po int?

Th e  s ta te 's  re fu sa l to a llow  the  testing  h as p rovoked  the firs t  legal battle  in A la ska  o v e r p o st­
co nv ictio n  DNA te stin g  — an  issu e  m o st s ta te s  h ave  a lre a d y  w restled  w ith  and m ade law s about. 
Th e  New Y o rk -b ase d  In n o ce n ce  P ro je c t, w h o se  in te rve n tio n  on DNA issu e s  h as helped free  m ore 
than  8 0  w rong ly  co n v ic te d  people ac ro ss  the co u n try , h as  sued  the s ta te  on O sb o rn e 's  behalf.

"W e w a n t the s ta te  o f A la sk a  to get w ith  the re s t o f the  co u n try  in a llow ing post-conviction  DNA 
te s t in g ,"  sa id  Colin  S ta rg e r , s ta f f  a tto rn e y  fo r the In n o ce n ce  P ro je ct.

P ro secu to rs  leaned  h e a v ily  on the b iological ev id en ce  to s w a y  ju ro rs  during  O sb o rn e 's  1993  tria l, 
h is la w y e rs  s a y . E y e w itn e ss  identifica tion  is n o to riously  u n re liab le  and the co -d e fen d an t m ay  have  
had h is own re a so n s  for ly in g , th ey  s a y . R e testin g  the h a ir  and  se m en  -- a t  O sb o rn e 's  e xp e n se  -- 
could help d e te rm in e  if w h a t h e 's say in g  is t ru e : th a t it w a sn 't  h im .

I f  it tu rn s  out the  h a ir  and se m e n  belong to so m eo n e  e lse , O sborne w o u ld n 't a u to m atica lly  be 
freed , the la w y e rs  sa id . I t  m ight ju s t  m ean  ?  new  tr ia l, w h e re  the s ta te  could co nv ic t him  again  

w ith o u t using it.

Tw o  se p a ra te  c iv il su its  — one in federa l court and one in s ta te  co urt — a re  now  w ork ing  th e ir  w a y  
th ro ug h  the s y s te m , d em and ing  that the s ta te  hand o v e r the ev id en ce  fo r te s tin g . Th e  federa l su it , 
filed by the In n o ce n ce  P ro je c t , w en t before th re e  ju d g e s  o f the 9 th  U .S . C ircu it C ourt o f A p p eals 
las t m onth .

It  w a s  not the s t a te ’s  b est d a y .

Th e  sh o rt p re se n ta tio n  at the  Fed era l Build ing in dow ntow n A nchorag e  s ta rte d  w ith local a tto rne y  
Bob B u n d y , a fo rm e r s ta te  and fed era l p ro secu to r, a rgu ing  on b eh a lf o f O sb orne  and the  Innocence 
P ro je c t .

liltp.7/w w w . adn.com/frun l/v-pri nter/slory/684 233-1 p - 6 7 3 7 8 1 9 e . h t m l 3/13/2006

http://www.adn.com/frun


a d n . c o m  | fro n t : C a s e  tests Alaska's post-conviction D N A  policies P a g e  2 of 5

Th e  ju d g e s  had been  b rie fed  on the b ackg round  o f the c a se . P re ss  a cco u n ts  and co urt records 
ste m m in g  fro m  the  1 9 9 3  a tta c k  laid it ou t th is  w a y :

DENIAL FROM THE START

Th e  v ic t im , a p ro stitu te  and drug ad d ic t, told au th o rit ie s  sh e  w a s  tro lling  for cu sto m e rs  n ea r 
C h ilko o t C h a rlie 's  on M arch  22  o f th a t y e a r  w h en  two m en in a red N issan  p icked h er up and 
ag reed  to p ay  h e r  $ 1 0 0  to h ave  se x  w ith  th e m .

T h e  m en re fu se d  to ta ke  the  w o m an  to h e r u su a l tran sa c tio n  s ite  in S p e n a rd , instead  driving  her to 
a cu l-d e -sa c  a t  E a rth q u a k e  P a rk . From  the  w itn e ss  stan d  a t O sb o rn e 's  t r ia l, sh e  said  the pair 
re fu sed  to p ay  fo r s e x , rap ed  h e r, beat h e r w ith  a c lu b , g razed  h e r w ith  a sh o t, buried h er in the 
sn o w  and  le ft h e r  fo r d ead .

Ja ck so n  and O sb o rn e  w e re  ch a rg e d . A S w is s  A rm y  kn ife  ta ke n  from  the v ic tim  w as found on 
Ja c k so n , w ho in itia lly  den ied  a n y  in v o lve m e n t but then  c la im ed  he and O sb orne  had co nsensua l se x  
w ith  the  w o m a n . F ro m  the get-go , O sb orne  den ied  a n y  p art in the a t ta c k , but he and Ja ckso n  w ere  
tried  to g e th e r so  Ja c k s o n 's  ve rs io n  u n d ercu t O sb o rn e 's  den ia l w ith  ju ro r s . Th e  v ictim  said  a blue 
condom  w a s  u sed  and  po lice  tested  one found a t the sc e n e .

T h e  re su lts , u sing  an  e a rly  typ e  o f te s tin g , m atched  the DNA to 16 p e rce n t o f the A frican  A m erican  
popu lation , a g roup  th a t included  O sb o rn e .

O sborne a ske d  h is  a tto rn e y  to do m ore a d van ce d  te s tin g , but sh e  re fu se d , stra teg iz in g  that the 
firs t re su lts  a c tu a lly  helped him  —  th ey  sh o w ed  the se m e n  could h ave  com e from  a n y  num ber of 
peop le . F u rth e r  te stin g  m ig h t narro w  it to O sb o rn e , sh e  re a so n e d . C lie n ts  o ften  lie to th e ir  la w ye rs .

It  is u n c le a r how  m uch  w e ig h t ju ro rs  put on the  b io logical e v id e n ce , but in the end th e y  convicted  
both m en . O sb o rn e  is "c u rre n tly  in ca rce ra te d  se rv in g  a 2 6 -y e a r  se n te n c e  fo r ho rrendous c rim es -- 
k id n ap p in g , s e x  a s sa u lt  and a s sa u lt ,"  B u n d y  told the 9 th  C ircu it  ju d g e s  la s t m onth . "M r. O sborne 
has s te a d fa s t ly  m a in ta in e d  from  the beg inn ing  th a t he is inn o cen t o f th ese  c r im e s ."

T h e re  a re  now  te s ts , B u n d y  sa id  th a t could id en tify  the so u rce  o f the DNA "v irtu a lly  to e lim ination  
o f e v e ry b o d y  e lse  on the p la n e t."

Fo r a t le a s t fo u r y e a rs , s ta te  p ro secu to rs  h ave  fla tly  re fu sed  to a llow  th is  te s t , court reco rd s show .

A lthough the legal issu e  b efo re  the ap p e a ls  co urt w as e s se n t ia lly  w h e th e r O sb orne  can  file in 
fed e ra l co u rt w ith o u t firs t  e xh au stin g  h is  op tions in s ta te  co u rt , the ju d g e s  q u ick ly  zeroed  in on the 
real q u e stio n : W h y  is the  s ta te  re fusing  to a llow  the te s t?

"T h e re 's  nothing p re ven tin g  you from  s im p ly  g iving  him  th is e v id e n c e ,"  Ju d g e  W illiam  F le tch e r said 
to a s s is ta n t  a tto rn e y  g e n e ra l N ancy S im e l. "W h y don 't you do it?"

"W ell, th e re 's  a n u m b e r o f re a so n s  fo r it ,"  S im e l re sp o n d ed , "but w e 're  not here  to a rg u e  the m erits 

of th a t to d a y ."

"W ell, but I a sk e d  you a q u e stio n ,"  F le tch e r sa id , m ore firm ly .

S im e l s to n e w a lle d . Th e  ju d g e s  seem ed  p u zz le d . Th e  co urtroo m  sp e c ta to rs , m o stly  o th er la w y e rs , 
shu ffled  in th e ir  s e a ts  and eyed  each  o th e r during  the u n u su a l and te n se  e xch a n g e .

" It 's  a re a lly  s im p le  q u e stio n ,"  F le tch e r p re sse d . "And a s  a p rac tica l m a tte r , w e h ave  tins evidence
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sitting there that may or may not clear this man ..."

"Correct."

"And you have it in your custody and you're refusing to hand it over -- how come?"

"Because we don't think that Mr. Osborne satisfies the requirements for handing over evidence in 
this case. ... It has to do with complicated issues of fact and

"You know it's a simple question, and I don't think the answer has to be that complicated," Fletcher 
said. "... I don't get it yet."

"Well, be that as it may, that has not been litigated yet," Simel said. "And I am not willing or able 
in the sense of answering the question in the context of this case."

The argument continued, and at one point, Simel even told the judge, who was in mid-sentence, to 
hold on a second.

The exchange continued:

JUDGE: "... Pretty straightforward -- hand it over."

SIMEL: "I understand."

JUDGE: "And you don't want to do it."

SIMEL: "That is correct."

JUDGE: "And you’re really not willing to tell me why. But, I guess you'll tell somebody sometime." 

SIMEL: "Not in this instance. Not at this time, is the answer."

THE OTHER EVIDENCE

Dean Guaneli, A laska's chief assistant attorney general in the crim inal division, said in an interview 
after the oral argument that the state stands firm in its belief that the biological evidence in 
Osborne's case should not be retested. "We think the conviction was valid. ... We're confident in it. 
We feel there is no need to go back and revisit the case."

The victim  identified Osborne as a perpetrator, he said. And so did Jackson. “This is why we are 
fighting this case."

If the DNA results -- broad as they were -- had been the only ev idence  in the case ,  Guaneli said,
"it’s hard to imagine the jury would have convicted."

And then there is the Idea of finality. "There's a strong interest in saying a case is o ve r , ' he said,
"that the laws and Constitution were applied, and applied fairly and we need to move on. I thinx 
that needs to be carefully considcrea. We don ’t want innocent people convicted, but we don't think 
that this guy fits Into that category."

Starger of the Innocence Project disagreed: "DNA can only help advance the cause of truth here," 
he said. "It doesn't hurt the cause of finality to have the test done."
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Randall Cavanaugh, Osborne's attorney in the state suit, said the victim 's identification of Osborne 
was uncertain from the beginning.

The woman, he said, was upset and stressed out at the time of the assault, Cavanaugh said. She 
had a crack pipe on her; she had bad eyesight and wasn't wearing her glasses or contacts; she 
in itia lly lied to police about what happened; she had a head injury; it was dark out except for a 
dome light in the vehicle; and the initial description the woman gave police of the second man
didn't quite fit Osborne, Cavanaugh said: It was 9 years off in age, 3 inches off in height, up to 45
pounds off in weight and said he didn't have facial hair when witnesses testified he had a 
mustache.

Also worrisome, he said, the victim did not seem certain when she picked Osborne from a photo 
lineup. She said that he was "most familiar, along with others," Cavanaugh said, and "most likely 
to have been the passenger."

"We think she was very wrong with her identification."

Guaneli noted that the ju ry  had time to size up the victim 's credibility during her testimony. "This 
wasn't a situation where she was just there for a few seconds," he said of the attack. "This was a 
long, drawn-out affair."

Osborne’s attorneys can argue that victims are always under stress and therefore prone to 
m istakes, Guaneli said, "but what do they say al out the other guy?"

Cavanaugh said Jackson could have had a lot of motives for lying; maybe he was covering up for
someone. Efforts to interview Jackson about it have been unsuccessful, Cavanaugh said.

The bottom line is, the state used the blue condom and the crude DNA results to damn Osborne to 
the jury, Cavanaugh said, so they ought to let him re-test now.

"I think they're just afraid of the results."

OTHER STATES HAVE LAWS

The federal government and about 40 states have laws covering post-conviction DNA testing, said 
Starger, the Innocence Project lawyer. Alaska does not.

That may be because the issue doesn't come up here very often, Guaneli said. Alaska has no death 
penalty or record of m lscarrages of justice, he said, two things likely to raise the issue.

The Attorney General's Office has no written opinion or guidelines on how to handle requests for 
post-conviction DNA testing, Guaneli said. Certainly prosecutors would consider re-testing 
biological evidence “ if we believed that testing would be meaningful In determ ining someone's 
innocence," he said.

Until the testing is done, Starger said, no one knows “whether or not the results will support his 
to get a new trial."

According to the Innocence Project, a significant number of post-conviction DNA tests requested by 
defendants end up further implicating them.

Why they demand DNA tests when they know they committed the crime "would be the subject for 
a great psychological study," an Innocence Project attorney told the Los Angeles Times In 2003.
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"Maybe after 15 years of telling everyone you're innocent, you start to believe yourself."

As for the broader question of whether Alaska needs a law to spell out when post-conviction DNA 
testing should be allowed, Guaneli said he is not fam iliar with what other states do, but that he has 
reservations.

"We don't want to find ourselves in a situation where we have to preserve all this evidence and do 
all this retesting when it's not going to serve any purpose" he said. "We worry that it's a never- 
ending process. There are already ways defendants can string things along for years."

He added later: "If there was a state law to do so in a case like (Osborne's), we would object to 
that."

Osborne's lawyers say the "process" is not more important than the possibility that an innocent 
man is spending his youth in prison for a crime he didn't commit. If the state is so confident of 
Osborne's guilt, Bundy said, then the DNA test will prove they are right.

"Why would anybody be afraid of the truth?" he said.

Osborne's lawsuit against the state is already paving the way for other A laskans seeking post- 
conviction DNA testing. In a recent decision in the case, the A laska Court of Appeals gave the 
Superior Court guidelines for determ ining when post-conviction DNA testing should be allowed — a 
precedent that attorneys can point to in the future.

The judge in Osborne's case has not yet ruled on whether he meets the criteria.

Daily News reporter Tataboline Brant can be reached at tbrant@adn.com or 257-4321.
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Cr imina l  DNA Da taba se  Expansion Wo rk ing  I n  A laska
by Rep. Tom Anderson

March 06, 2006 
Monday PM

DNA testing, usually done through a simple mouth swab, is the 
fingerprinting of the 21st century. Through DNA analysis of blood, hair, 
fingernails, or skin left at crime scenes, investigators are able to connect 
perpetrators with their past crimes, or to exonerate those who are falsely 
accused. Three years ago, the State Legislature passed legislation to 
broadening A laska ’s DNA collection laws. HE 49 required all persons, 
including adjudicated juveniles, convicted of felonies, crimes against a 
person, sexual m isdemeanors, those who are required t register as sex 
offenders, and those currently incarcerated or on parole i Dr these crimes will 
hove their DNA entered into the statewide database. This change was 
followed in 2005 by HB 124, which gave the Department of Public Safety the 
tools to collect DNA, by reasonable force, when necessary, further increasing 
the samples submitteu into the database.

The advantages of a forensic DNA database are undeniable. Assuming a 
database with a critical mass of data and a laboratory system  capable of 
rapid crime scene sample analysis, the Combined DNA Index System 
(CODIS) has the potential to be one of law enforcement's most powerful 
tools. Importantly, the database is most significant when no suspect exists 
or when a case is likely to go unsolved because of a lack of other evidence. 
The expanded database allows police to elim inate innocent parties or people 
having legitimate access to a crime scene.

A laska's successes continue to mount, with the aid of federal funding from 
ttie National Institute of Justice, the number of DNA profiles from convicted 
offenders now in the database has more than tripled. The total funding for 
Alaska under NJJ's Convicted Offender Backlog Reduction Program is 
$280,175.00. The total number of samples processed under this program
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will be 8 ,500, and i i is hoped A laska w ill receive add itiona l federal funds for 
this purpose under P reriden t Bush 's National DNA In itia tive.

Currently , A la ska 's  DNA database conta ins over 10,000 convicted offender 
DNA profiles. The expansion helps to increase the in te lligence value o f the 
database, thus m aking it a more powerful tool for so lv ing crim es. Th is has 
had a trem endous im pact on the num ber o f cases being so lved through the 
use of our DNA database. Last year alone, DNA profiles obta ined from  more 
than 90 d iffe ren t crim e scenes around the state  were m atched back to 
known A laskan convicted offenders. More than a third o f these crim es 
involved sexua l assau lt.

On a per capita basis, A laska now has one of the m ost successfu l DNA 
databases in the nation and according to recent FBI sta tistics, has aided 
m ore investigations than 19 other states. One o f A la ska 's  CODIS h its from 
last Ju ly  invo lved m atching an A laskan convicted offender to a crim e scene 
profile entered by the Oregon State Police from  an attem pted m urder. The 
qualify ing conviction  for the A laskan offender was a m isdem eanor assault. 
This hit would not have happened if our database law had not been 
expanded to cover all crim es against a person.

I have m ade DNA database expansion rr.y num ber one p rio rity  as a State 
Legislator. I .*.:n p leased to see these fru its com ing to bear for the benefit o f 
my constituents, fe llow  A laskans and m ost im portantly  for the betterm ent of 
our ch ild ren 's future. As the S ta te 's  database continues to grow, we can 
expect m ore cases to be so lved through the use of DNA, m aking A laska and 
A laskans safer.

A t out: Rep. Tom  Anderson (R) is a m em ber of the 24th A laska S ta te  
Leg is lature representing D istrict 19 - Anchorage.

Note: Comments published on Viewpoints ore the opinions of the writer 
end do not necessarily reflect the opinions of Sitnews.
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• Why do innocent people confess to 
crimes they did not commit?
By Saul M. Kassin and Gisli H. Gudjonsson

stand ssIi) dctcctiecs, under (lie glare o f .1 
national m edij spotlight. aggrcssisely in ter­
rogated (he teenagers, .K least some o f ss horn 

were “ w ild ing" in die park 1I1.11 night.
f our of (tie confessions svere 1 ideol.iped 

and la(er presented at (ria l. The tapes sstrc 

compelling, is uh each o f ihe defendants de­
scribing in sis id — though, in many ssays, 
erroneous - detail hoss the jogger ssas qt 
lacked and ssliat role he had played. O ne  

hoy reenacted the ssas he pulled off her ru n ­
ning pants. Another said he felt pressured 
hy the others 10participate 111 Ins “ first rape";

'n 1 l>Xl>a female |t>gWr ssas hcaicn senseless. 
Taped and left for dead 111 Ness York (Tty s 
C entra l Park. H er skull had m ultip le frac- 
tu  es, her eye socket ssas crushed, and she 

lo  ( three quarters o f her b lood. She sur- 
vi ed, but she cannot rem em ber any th ing  

1 about the incident. VI ithin  4N hours o f 1 hy 

atj.K U, solely on the basis o f confessions ob- 
xaJncd by police, lise A frican and llisp an - 
ic -A tncritan  boys, 14 to 16 years old, eecrc 

arrested. I he crim e scene had shoes 11 a hor 

rilic act hut carried rro physical traces at all 
ol the defendants, Yet 11 ssas easy to under-





he  ex pressed  rem orse  and  p rom ised  tha t  it would  
n o t  h a p p e n  ag a in .  A f te r  the i r  a r re s t ,  the  you th s  
r e can ted  these  confess ions ,  because  they h ad  b e ­
lieved th a t  m a k i n g  a confess ion  w o u ld  have  e n ­
ab led  them  to  go  hom e. Regardless o f  the  denials ,  
th e  tapes  collectively p e rsuaded  police, p ro s e c u ­
to r s ,  tw o  tr ia l  juries, a city  a n d  a n a tion ; the teen ­
agers  w ere  con v ic ted  and  sen tenced  to  p rison.

T h i r t e e n  years  la te r  M a t ia s  Reyes, w h o  w as  
in  jail fo r  th r e e  rap es  a n d  a m u r d e r  co m m it te d  
a f t e r  th e  jo g g e r  a t t a c k ,  s tep p ed  fo r w a rd  o f  his  
o w n  in i t ia t iv e .  Me v o lu n tee red  t h a t  he w a s  the  
C e n t r a l  P a rk  a s s a i l a n t  a n d  t h a t  he h ad  a c te d  
a lo n e ,  T h e  M a n h a t t a n  d is t r ic t  a t to rn e y ’s office 
q u e s t io n e d  R eyes a n d  discovered  th a t  he h a d  a c ­
c u r a t e ,  p r iv i leg ed  a n d  in d e p e n d e n t ly  c o r r o b o -

crim c?  A scan  o f  th e  scientific l i te ra tu re  reveals 
h ow  a com plex  set o f  psychological factors com es 
in to  play. F irs t ,  t e c h n iq u e s  c o m m o n ly  used by 
investigators d u r in g  in te rv iew s m ak e  them  prone 
to  see decei t  in su spec ts ,  a p e rcep t ion  th a t  tends 
to  bias the o u tc o m e  o f  the  q uest ion ing .  W h en  the 
a ccu se d  w a ive  th e i r  c o n s t i tu t io n a l  r ights to  si­
lence a n d  to  co un se l  d u r i n g  q u e s t io n in g  by the 
police, they  m ay  a lso  un w it t in g ly  lose p ro c e d u r ­
al sa f e g u a rd s  a n d  p u t  them selves a t  g re a te r  risk 
o f  m a k in g  a false confess ion .  O th e r  co n tr ib u to rs  
include a given p e r s o n ’s tendenc ies  to w ard  c o m ­
p liance  o r  sugges tib i l i ty  in th e  face o f  tw o  c o m ­
m o n  in t e r ro g a t io n  ta c t ic s— th e  p re sen ta t io n  o f  
false in c r im in a t in g  ev idence  a n d  the  im press ion  
th a t  giv ing a  con fess io n  m igh t  b r ing  leniency. In

A disturbing number of cases have involved defendants \  
who were convicted based only on false confessions. J

ra te d  k n o w le d g e  o f  th e  c r im e  a n d  c r im e  scene. 
D N A  te s t i n g  f u r t h e r  revea led  th a t  the  sem en  
sa m p le s  reco v e re d  from  th e  v ic t im —w h ich  h a d  
co nc lu s iv e ly  ex c lu d e d  th e  boys a s  d o n o r s — be 
longed  to  Reyes. (P rosecu to rs  h a d  a rgu ed  at  tr ial 
t h a t  ju s t  b ec a u se  police d id  n o t  c a p tu r e  a l l  the  
a l leg ed  p e r p e t r a t o r s  d id  n o t  m e a n  they  d id  n o t  
g e t  som e  o f  th e m .)  In  D e c e m b e r  2 0 0 2  th e  five 
te e n a g e rs '  co n v ic t io n s  w ere  vacated .

Despite  its no tor ie ty ,  the case il lustrates a p h e ­
n o m e n o n  th a t  is no t  new  o r  u n ique .  T h e  pages o f  
legal h is to ry  reveal m a n y  trag ic  m isca rr iag es  o f  
ju s t ice  involv ing  in no cen t  m en  a n d  w o m en  w h o  
w ere  p ro se cu ted ,  w ro ng fu l ly  conv ic ted ,  an d  sen ­
ten ce d  to  p r i so n  o r  to  d ea th .  O p in io n s  d if fer on  
p rev a len ce  ra tes ,  bu t  it is c lear th a t  a  d is tu rb in g  
n u m b e r  o f  c a se s  have  involved d e fe n d a n ts  w h o  
w e r e  co n v ic te d  b ased  o n ly  o n  false  confess ions  
t h a t ,  a t  leas t in  re t ro sp e c t ,  co u ld  n o t  have  been 
t r u e .  In d e e d ,  as in  the  case  o f  th e  C e n tra l  Park 
inc iden t,  d isp u ted  false confessions have co nv ic t­
e d  so m e  p e o p le  n o tw i t h s t a n d i n g  phys ica l  e v i ­
d en ce  to  th e  co n tra ry .  A s a  result o f  technological 
ad vances  in forensic D N A  ty p in g —w hich  enables 
th e  review o f  p a s t  cases  in w h ich  b lo od ,  hair ,  s e ­
m e n ,  sk in , saliva o r  o th e r  biological m ater ia l  has 
been  p reserved  m a n y  new, h igh-profi le  w r o n g ­
ful con v ic t io ns  have  su r faced  in recen t years ,  up 
to  157 in the U.S. a lo n e  a: the  tim e o f  this  writ ing. 
T ypically  2 0  to  25 percen t o f  D N A  exonera t ion s  
h a d  false confess ions  in  evidence.

W h y  w o u ld  a n  in n o c e n t  p e rso n  confess  to  a

sh o r t ,  so m etim es  peo p le  confess  because it seems 
like the  o n ly  w ay  o u t  o f  a te r r ib le  s i tua t ion .

M o re  tro u b l in g ,  confess ion  evidence is in h e r ­
en t ly  p re ju d ic ia l ,  in f lu enc ing  ju r ies  even w hen  
they  a rc  s h o w n  ev id e n c e  o f  c o e rc io n  a n d  even 
w h e n  th e re  is no  c o r r o b o r a t io n .  U ltimately , we 
believe, socie ty  sho u ld  d iscuss  the urgen t need to  
re fo rm  p rac t ices  th a t  co n t r ib u te  to  false co n fe s ­
sions and  to  requ ire  m a n d a to ry  v ideo tap ing  o f  all 
in te rv iew s a n d  in te r ro g a tio n s .

Discerning the Truth
A 2 0 0 4  co n fe ren ce  o n  police in te rv iew ing  a t ­

ten ded  by the  tw o  o f  i s i l lus tra tes  the  p rob lem  o f  
b ias  d u r in g  q u es t io n in g .  Jo sep h  Buckley p res i­
d en t  o f  J o h n  11. R eid  a n d  A ssocia tes  (w h ich  lias 
t r a in e d  te n s  o f  t h o u s a n d s  o f  law -en fo rce m e n t  
p ro f e s s io n a l s )  a n d  c o - a u t h o r  o f  th e  m a n u a l  
C r im in a l In te r ro g a t io n  a m i C onfess ion .< I Aspen 
Publishers ,  2 0 0 1 ) —p resen ted  the  influential Reid 
techn iq ue  o f  in te rv iew in g  a n d  in te rroga tion ,  .'si- 
t e r w a r d ,  a n  a u d ie n c e  m e m b e r  a sk ed  tf th e  p e r ­
suasive m e th o d s  d id  n o t  a t  t im es cau se  innocen t  
people  to  confess .  B uckley  replied  th a t  they slid 
no t  in te r ro g a te  in n o ce n t  people .

T o  u n d e r s ta n d  th e  basis of th is  r e m a rk ,  it is 
im po rran t  to  know- th a t  the highly con fro n ta t ion -  
a l,  accusa to ry  process  o f  in te n n g a t io n  is preceded 
by a n  in fo rm a t io n -g a th e r in g  in terv iew  in tended  
to  d e te rm in e  w h e th e r  the suspect is guil ty  o r  in ­
nocent.  Som etim es this in itial judgment is re a so n ­
ably  based on w itnesses ,  in fo rm a n ts  o r  o th e r  ex-
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t r in s ic  ev iden ce .  At o t h e r  t im es ,  h o w e v e r ,  such  
jud gm en ts  m ay  be b a se d  o n  n o th in g  m o re  th a n  a 
h u n c h ,  a  c l in ica l  im p re s s io n  t h a t  inv es t ig a to rs  
fo rm  d u r in g  a p rc in tc r ro g a t io n  interview.

T h e  risk o f  e r r o r  a t  th is  stage is c lear, as in the 
19S6 F lo r id a  case  involv ing  T o m  Sawyer,  w h o m  
investigators accused  o f  sexua l assault a n d  m in d e r  
an d  in te rroga ted  for 16 h o u r s ,e x t r a c t in g a c o n f e s ­
sion. H i s  s t a te m e n t  w a s  la te r  sup p re ssed  by the  
judge, a n d  the  ch a rges  w ere  d ro p p e d .  Saw yer had  
b ec o m e  a p r im e  su spec t  becau se  his face flushed 
a n d  he a p p e a re d  e m b a r ra s s e d  d u r in g  a n  in itial in ­
terview, a reac t ion  in te rp re ted  a s  a sign o f  d e c e p ­
tion . Investigators d id  n o t  k n o w  th a t  Saw yer was 
a  recover ing  a lcoholic  w i th  a social an x ie ty  d is o r ­
der th a t  caused  h im  to sw eat profuse ly  a n d  blush 
m eva lua tive  socia l  s i tua t ions .  M a n y  o f  th e  char* 
ac tc r is t ic sassoc ia tcd  w ith  ac ting  “g u il ty "  arc  a lso  
signs o f  a  p e rson  u n d e r  h igh  stress.

S e p a ra t in g  t r u th s  f ro m  lies is tr icky. In fact ,  
m o s t  e x p e r im e n t s  h a v e  s h o w n  th a t  p eo p le  p e r ­
fo rm  a t  n o  b e t t e r  t h a n  c h a n c e  levels a n d  th a t  
t r a in i n g  p r o g r a m s  p r o d u c e ,  a t  b e s t ,  sm all  a n d  
in c o n s is ten t  im p ro v e m e n ts  c o m p a r e d  w i th  naive 
co n tro l  g ro u p s .  In g e n e ra l ,  p ro fess iona l  lie c a tc h ­
e rs ,  such  a s  police  de tec t ives ,  p sy ch ia tr is ts ,  c u s ­
to m s  in s p e c to r s  a n d  p o ly g r a p h  e x a m i n e r s ,  e x ­
h ib i t  accu racy  ra tes  in  the  45 to  6 0  p ercen t  ran ge ,  
w i th  a m e a n  o f  54  pe rcen t .

Even w i th  th o s e  s ta t is t ic s ,  t r a in e d  inves tiga­
to rs  believe they a rc  m o re  accu ra te  in de te rm in in g

guil t  o r  innocence. In 2 0 0 2  C hris t ian  M e is sn c ro f  
F lo r id a  In te rn a t io n a l  U n iv e rs i ty  a n d  o n e  o f  us 
(Kassin) co n d u c te d  a m e ta -an a ly s is  to  e x a m in e  
the i r  p e r fo rm an ce .  A cross s tud ies ,  inves tiga tors  
a n d  educa ted  p a r t ic ip an ts ,  relative to  na ive  c o n ­
trols, exhibited  a proclivity to  judge ta rge ts  as d e ­
cep tive—a n d  to d o  so  w ith  confidence  [see tab le  

above ]. Express ing  a pa r t icu la r ly  cynica l bu t  tell­
ing point o f  view, one  detective is q u o ted  a ssay in g  
in a 1996 art icle by R ich a rd  A . L eo  o f  the  U niver­
sity o f  C alifornia  a t  Irvine, "Y ou c an  tell if a su s ­
pec t is lying by w he th e r  he is m ov ing  his lips."

Protections Averted
W ith  suspects  judged  decep tive  from  the i r  in ­

te rv iew  b eh av io r ,  th e  p o l ic e  sh i f t  in to  a h igh ly  
c o n f ro n ta t io n a l  p rocess  o f  in te r ro g a t io n .  T here  
is, how ever,  an  im p o r ta n t  p ro c e d u ra l  sa feg u a rd  
in p lace  to  p ro tec t  the  accused .  In the  la n d m a rk  
M ira n d a  r .  A r iz o n a  in 1966 , th e  U.S. S up rem e  
C o u r t  ru led  th a t  police  m u s t  in fo rm  all suspects  
o f  the ir  const i tu tiona l rights to  silence ("You have 
the  r igh t to  rem ain  silent; a n y th in g  you say can  
a n d  will he held a g a in s t  you in a c o u r t  o f  law ")  
a n d  to  counsel ("You arc  enti tled to  consu lt  w ith  
an  a tto rney ; if you c a n n o t  a ffo rd  a n  a t to rn ey ,  o ne  
will he appoin ted  for you") .  O n ly  if suspects  waive 
these r igh ts  “ voluntari ly , k n o w in g ly  a n d  in te ll i­
gen tly"  as de te rm in ed  in law  by considera t ion  o f  
“a to ta l i ty  o f  the c i r c u m s ta n c e s "  c a n  the s t a te ­
m en ts  they p roduce  h r  a d m i t te d  in to  evidence.
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W aiving Rights

□  G u ilty  Q  In n o c o n t

Interrogation Style

In n o cen ts  a r e  e sp ec ia l ly  a t  risk for waiving rights to  c o u n se l  a n d  s i len ce  
t h a t  w ere  e s t a b l i s h e d  by th e  U.S. S u p r e m e  Court in Miranda, believing 
th ey  h av e  n o th in g  to  h id e  ( le ft) .  Yet lo n g e r  e x p o s u r e  to  q u e s t io n in g  
l e a v e s  th e m  a t  g r e a t e r  r isk  for  a  fa l se  c o n fe s s io n .

M ira n d a  m ay  no t  yield the protective effect for 
w h ich  it was designed for tw o  reasons. First, a  n u m ­
ber  o f  suspects—because  o f  the ir  you th ,  level o f  in ­
telligence, lack o f  educa t ion  o r  m en ta l  hea lth  s t a ­
tu s —d o  n o t  have  the  capac i ty  to  u n d e rs ta n d  an d  
apply  the rights they a rc  given. Second, police use 
m e th o d s  o f  presen ta t ion  t h a t  elicit waivers. A f te r  
o b s e rv in g  live a n d  v id e o ta p e d  police in te r ro g a ­
tions, Leo found  th a t  roughly  fou r  ou t  o f  five su s ­
pects  waive their  rights a n d  subm it to  questioning. 
H e  a lso  observed  th a t  individuals w h o  have n o  p r i­
o r  felony record arc m ore  likely to  waive their rights 
t h a n  a rc  tho se  w i th  a h is to ry  o f  c r im in a l  justice 
"experience ."  I n a 2 0 0 4  study by o n c o fu s (K n s s in )  
a n d  Rebecca N o rw ic h  of I harvard University, su b ­
jects guil ty  o r  in no cen t  o f  .1 m o ck  cr im e (stealing 
S 100) w ere  co n f ro n ted  by a neutral,  sym pathet ic ,  
o r  hostile "D etect ive  M c C a r th y "  w h o a sk e d  if they 
w o u ld  waive the ir  r igh ts  an d  ta lk .  O n ly  36  percent 
o f  gu i l ty  subjec ts  a g ree d ,  bu t  SI percen t o f  i n n o ­
ce n ts  w aived  th ese  r igh ts ,  say ing  later th ey  had  
n o th in g  to hide o r  fear ( s i r  cha rt above].

Interrogation Tactics
In  th e  p a s t ,  A m e r ic a n  po lice  ro u t ine ly  p r a c ­

ticed  “ th i rd  d e g re e "  m e th o d s  o f  c u s to d ia l  in te r ­
ro g a t io n —inf lic t ing  physica l  o r  m e n ta l  p a in  a n d  
su f fe r ing  to  e x t r a c t  c o n fess ion s  a n d  o th e r  types  
o f  in fo rm a t io n  f ro m  c r im e  suspec ts .  Such tac t ics  
have  m ostly  faded  in to  th e  a n n a ls  o f  c r im in a l  jus­
tice h is to ry ,  bu t  m o d e r n  police in te r ro g a t io n s  r e ­
m a i n  p o w e r fu l  e n o u g h  to  elicit co n fes s io n s .  At 
th e  m o s t  genera l  level, it is c lea r  th a t  the tw o -s te p  
a p p ro a c h  em ployed  b y  R e td - t ra in ed  investiga tors

a n d  o t h e r s — in w h ic h  a n  in te rv iew  genera te s  a 
ju d g m e n t  o f  t r u th  o r  d e c e p t io n ,  w h ich  in t u r n  
d e te r m in e s  w h e th e r  o r  n o t  to  p ro cee d  to  in t e r ­
ro g a t io n — is in he ren t ly  b iased .

For  innocen ts  w h o a r c  initially misjudged, one  
w o u ld  h o p e  th a t  i n t e r r o g a to r s  w o u ld  r e m a in  
o p e n -m in d e d  a n d  reevaluate  the ir  beliefs over the 
course  o f  quest ion ing .  A  w arehouse  o f  psychology 
research  suggests, how ever,  th a t  once people  form  
a belief, they  selectively seek, collect a n d  interpre t 
n e w  d a ta  in w ays  th a t  verify the ir  op in ion .  T h is  
d is to r t in g c o g n i t iv c c o n f i rm a t io n  bias m akes  such 
pe rso n a l  con v ic t ion s  res is tan t to  change ,  even in 
th e  face o f  co n trad ic to ry  evidence. It also c o n t r ib ­
utes to  the  e rro rs  c o m m it te d  by forensic e x a m in ­
ers w h ose  judgm en ts  o f  han d w rit in g  samples, bite 
m a rk s ,  tire m a rk s ,  ballistics, f ingerprints a n d  o t h ­
e r  “ scientific" observ a t ion s  a rc  often  co r ru p ted  by 
a p r io r i  e x p e c t a t io n s ,  a p ro b lem  u n c o v e re d  in 
m a n y  D N A  e x o n era t ion  cases,

In o n e  ins tance  in 2 0 0 2 ,  Bruce CioJscli .dk was 
exo n e ra ted  of tw o  rap e  convic t ions  a f te r  13 years 
in p rison  w hen  labora tor ies  for bo th  t h e s t a t c a n d  
the  d e fe n d a n t  fo u n d  f ro m  h is  D N A  th a t  he w as  
n o t  the  rapist.  Yet th e  d is tr ic t  a t to rn ey  w hose  o f ­
fice had  convic ted  Ciodschalk— even th ou gh  G od- 
scha lk  d is av o w ed  his in it ia l  con fess ion —a rgu ed  
tha t  th e  D N A  tests w ere flawed a n d  refused a t  first 
to  re lease h im  from  prison .  W h e n  the  d is tr ic t  a t ­
to rn ey  w as  a sk e d  w hat fo u n d a t io n  he h ad  for his 
dec is ion ,  he a s se r ted ,  "I have n o  scientific basis. I 
k n o w  b e cau se  I t r u s t  my detec tive  a n d  his tape-  
ic to rd ed  confession, Therefore,  the results must be 
flawed until  so m eo n e  proves to  me o the rw ise ."
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T h e  p re s u m p t io n  o f  gu il t  a lso  in f luences  the 
w ay  police  c o n d u c t  in te r ro g a t io n s ,  p e rh a p s  le a d ­
ing  th e m  to  a d o p t  a n  aggress ive  a n d  c o n f r o n ta -  
tio .al q u es t io n in g  style. D e m o n s t r a t i n g  t h a t  in ­
t e r ro g a to r s  c an  c o n d i t io n  th e  b e h a v io r  o f  s u s ­
p e c ts  t h r o u g h  a n  a u t o m a t i c  p ro c e s s  o f  so c ia l  
m im ic ry ,  Lucy A k e h u r s t a n d  A ld e r t  Vrij o f  the 
U n iv e rs i ty  o f  P o r t s m o u t h  in E n g la n d  fo u n d  in 
1999  th a t  increased  g es tu re s  a n d  physica l  a c t iv ­
i ty a m o n g  p o lic e  o ff ice rs  t r ig g e re d  m o v e m e n t  
a m o n g  in te rv ie w e e s— fidgeting  b e h a v io r  th a t  is 
th en  seen by o th e r s  as suspic ious .

It is im p o r t a n t  to  sc ru t in iz e  the  specific p ra c ­
tices o f  social in f luence th a t  ge t  peop le  to  confess.  
P rop o n e n ts  o f  the  Reid techn ique  advise in tcrro-

the  figure is closer to  6 0  percent. In J a p a n ,  w here 
few res tra in ts  are  placed on police in te rroga tions  
an d  w here social n o rm s  favor confess ion  as a  re ­
spo nse  to  the  sh am e  b ro u g h t  by t r a n sg re s s io n ,  
m o re  th a n  9 0  percen t of  suspects confess.

In so-called self-report studies,  researchers  ask 
why people confessed. In 1991 o ne  o f  us (G udjons- 
son) and  M annes Pctursson  o f  University Mospita I 
in Reykjavik, Iceland, published  the  first w ork  in 
this  area  carr ied  o u t  on  Icelandic p r iso n  inm ates ,  
w hich w as replicated in N o r th e rn  Ire land a n d  in 
a larger Icelandic  p r ison  p o p u la t io n  w i th  a n  ex­
tended version o f  a 54-i tem  self-report ins trum ent,  
the G ud jonsson  C onfess ion  Q ue s t io n n a ire .

A lthough  m o s t  suspec ts  confess  for a cornbi-

( Miranda may not 
effect for which

yield the protective 
it was designed. )

g a to r s  to  con du c t  the  q u es t ion ing  in a  sm all ,  b a re ­
ly fu rn ished ,  s o u n d p r o o f  ro o m .  T h e  p u rp o s e  is to 
isolate  the  suspec t ,  inc reas ing  h is  o r  he r  a n x ie ty  
a n d  desire to  escape. T o  fu r th e r  he igh ten  d is c o m ­
fo r t ,  the  in t e r ro g a to r  m ay  se a t  th  su s p e c t  in  a 
h a r d ,  a rm le ss ,  s t ra ig h t -b a c k e d  c h a i r ;  k eep  l ight 
sw itches ,  th e r m o s ta ts  a n d  o th e r  c o n t ro l  devices 
o u t  o f  reach ; a n d  e n c ro ach  o n  th e  su sp ec t 's  p e r ­
so na l  space over the  c o u rse  o f  in te r ro ga t io n .

A g a in s t  th is  physica l  b a c k d ro p ,  th e  R eid  o p ­
era t iona l n ine-step  process  begins w h en  a n  intcr- 
ro g a to rc o n f ro n ts  th e  suspect w ith  unw aver ing  as- 
se r t ions  o f  guil t ( I ); develops " th e m e s "  th a t  psy­
c h o lo g ic a l ly  ju s t i fy  o r  e x c u se  t h e  c r i m e  (2); 
in tc r ru p tsa l l  efforts a t  denial a n d  defense (3); over­
co m es  the suspect 's  fac tua l ,  m o ra l  a n d  em otiona l 
o b jec t io n s  (4); en su re s  th a t  th e  pass ive  suspec t 
d o es  no t w i th d r a w  (5); show s sy m p a th y  a n d  uu- 
d c r s ta n d in g a n d  urges the  suspect to coopera te  (6); 
offers a face-saving a lternat ive  co n s t ru a l  o f  the  a l ­
leged guilty act (7); ge ts  the suspect to  recoun t  the 
deta i ls  o f  his or her c r im e  (8); a n d  converts  the  lat­
ter s ta tem en t in to  a full w r i t ten  o r  o ra l  confession 
(9/. C o n cep tu a l ly ,  th is  sys tem  is des ig ned  to  get 
suspec ts  to  in c r im in a te  them selves by increasing  
the a n x ie ty  asso c ia ted  w ith  d en ia l ,  p lu n g in g  the 
suspect into  a state o f  despair  a n d  then  m in im iz ing  
the perceived consequences  o f  confession.

Rates  o f  confession  vary  in d ifferent coun tr ies ,  
ind ica t in g  the  u n d e r ly in g  role th a t  in s t i tu t io n a l  
a n d  c u l tu ra l  in f luences  play. F o r  e x a m p le ,  s u s ­
pects  d e ta in ed  for ques t io n in g  in the  U.S. confess 
at a ra te  a r o u n d  42  pe rcen t ,  w hereas  in E ng lan d

na tion  o f  reasons, the  m o s t  cri tica l is the ir  belief 
a b o u t  the  s t reng th  o f  the  ev idence a g a in s t  them . 
T h a t  is why the tactic o f  presenting falsccvidencc— 
as w hen  police lie to  suspects  a b o u t  an  eyewitness 
tha t  does no t  exist; f ingerprints, h a i r  o r  b lood  tha t  
has  n o t  been foun d ;  o r  lie d e tec to r  tests  they  did 
no t  really fail—c an  lead in n o c en t  peop le  to  c o n ­
fess. In a 1996 lab o ra to ry  e x p e r im e n t  th a t  il lus­
tra tes  the  poinr ,  Kassin  an d  K a th e r in e  L. Kicchel 
o f  W il l iam s College falsely accu sed  college s t u ­
d en ts  o f  c ra sh in g  a d e sk to p  c o m p u te r  by h i t t in g  a 
key th a t  th ey  w e re  to ld  w as  o ff - l im its .  W h e n  a 
fellow s tuden t w h o  w as  p resen t said  she h ad  w it­
n essed  the  s tu d e n ts  h i t  the  fo r b id d e n  key, th e  
n u m b e r  induced  to  sign a confession  increased  by 
45  percent.  Also increased were th e  n u m b ers  w ho  
in ternal ized  a belief in their  o w n  guil t  a n d  fab r i­
ca ted  false m em ories  to  su p p o r t  th a t  belief.

False Confessions
In 2 0 0 4  Steven  A . D r iz in  o f  N o r t h w e s t e r n  

U niversity  School o f  L aw  a n d  Leo an a ly z ed  125 
cases o f  proved false confess ions  in the  U.S. f rom

(TIu* AutImre)
SAUL M. KASSIN and GISLI H. GUDJONSSON study tho psychology ot (also 
confessions. Kassin Is professor of psychology ol Williams College. Ho has 
published many research articles on police Interviewing. Interrogations, 
nad confessions— ond the Impact of this evidence on Juries. Gudjonsson 
Is ptofcssor ot forensic psychology ot King s College London. He pioneered 

work on the nature of suggestibility and has written ontcnslvoly on the reli­
ability of confessions, witness memories and other evidence.
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Confessions and  (he Ju ry

V o lu n ta ry  □  S c lM n flu c n c c  Q  G uilty  V o tes

LowPressuro
Interrogation

High-Pressure
Interrogation

No
Confession

The existence of a confession— true or fa lse— predisposes 
juries toward reaching a guilty verdict. Mock jurors were asked  
w hether they judged the confession to be voluntary, whether it 
influenced their verdict, and w hether they voted for conviction.

b e tw e e n  1971 a n d  2 0 0 2 ,  the  la rges t  sam ple  ever 
s tu d ied .  A p p ro x im a te ly  tw o  th i rd s  w ere  ex o n e r ­
a ted  befo re  the  t r ia l ,  an d  the  res t  c a m e  a f te r  c o n ­
viction . N in e ty - th re e  p e rc e n t  o f  the  false co n fe s ­
so rs  w ere m e n .  O v e ra l l ,  SI pe rcen t  o c c u r r e d  in 
m u r d e r  cases ,  fo l low ed  by rap e  (S percen t)  a n d  
a r s o n  (3 p e rc e n t ) .  T h e  m o s t  c o m m o n  b ases  fo r  
e x o n e ra t io n  w e re  th a t  th e  real p e r p e t r a to r  w as  
id en t i f ied  (74 p e rc e n t )  a n d  t h a t  n e w  sc ien tif ic  
ev idence  w as  d isco vered  (46 pe rcen t) .  T h e  s a m ­
ple w as  d i s p r o p o r t io n a t e ly  re p re se n te d  by p e r ­
so n s  w h o  w e re  y o u n g  (63 p e rc en t  w ere youn ger  
t h a n  2 5 ;  3 2  p e rc e n t  w ere  u n d e r  18), m en ta lly  r e ­
ta r d e d  (2 2  p e rcen t)  a n d  d ia g n o se d  w i th  m en ta l  
il lness (10 percen t) ,  A ston ish ing ly ,  3 0  percen t o f  
th e  cases  c o n ta in e d  m o re  th a n  o n e  false c o n fe s ­
s ion  to  the  s a m e  c r im e ,  as  i i th e  C e n t ra l  P a rk  
jo g g e r  c a se ,  ty p ica l ly  in d ic a t in g  th a t  o n e  false 
con fess io n  w a s  u sed  to  get o th e rs .

R ec o g n iz in g  th a t  peop le  confess  in d if feren t 
ways an d  for d if feren t reasons, psychologists  c a t ­
egorize false confess ions  in to  th ree  groups:

V o lu n ta r y  fa lse  co n fes s io n s .  W h e n  av ia to r  
C harles  L indbergh 's  bab y  w as  k id n ap p e d  in 1932, 
so m e  2 0 0  peo p le  s tep ped  fo rw a rd  to  confess .  In 
th e  1 9 8 0 s  I te n ry  Lee Lucas falsely a d m i t t e d  to  
h u n d re d s  o f  unso lv ed  m u rd e rs ,  m a k in g  h im  the 
m o s t  pro l if ic  se r ia l  c o n fe s so r  in h is to ry .  People 
m ig h t  v o lun ta r i ly  give a false confession  for re a ­
sons inc lud ing .!  pa tho log ica l  desire for no tor ie ty ;  
a co nsc io us  o r  u nco n sc io u s  need  to  exp ia te  feel­
ings o f  guilt over p r io r  transgress ions ;  a n  inabili ty  
to  d is tinguish  fact f rom  fantasy; a n d  a desire to  aid 
a n d  pro tec t  the real c r im ina l.

C o m p l ia n t  false co nfess ions .  In  these cases , 
the  su sp ec t  confesses  to  achieve som e  end: to es­
ca p e  a n  avcrsive s i tua t ion ,  to  avoid an  explicit o r  
im plied  th r e a t ,  o r  to  ga in  a p ro m ised  o r  implied 
rew ard .  In D ro trn  v. M iss iss ipp i in 1936, for ex­
a m p le ,  th r e e  b lack  t e n a n t  fa rm e rs  a d m i t t e d  to 
m u rd e r  a f te r  they were w hipped  w ith  a steel-stud­
d ed  lea the r  belt.  A n d  in the  C e n tra l  Park jogger 
case ,  each  b o y  sa id  he h a d  confessed  despite in ­
n o cen ce  b ecause  be w as  stressed a n d  expec ted  to 
go  h o m e  if he co op era ted .

In te rn a l iz e d  false confess ions .  D u r in g  in te r ­
ro g a t io n ,  so m e  suspec ts—p ar t icu la r ly  .hose  w ho 
a r c  y o u n g ,  t i red ,  co n fu s e d ,  sug ges t ib le  a n d  ex­
p osed  to  false in fo rm a t io n —com e to  bciicve tha t  
t h e y  c o m m i t t e d  th e  c r im e  in  q u e s t io n ,  even 
th o u g h  they d id  no t.  In a classic  case ,  18-ycar-old 
P e te r  Reil ly  o f  Falls  V illage , C o n n . ,  r e tu rn e d  
h o m e  o n e  n igh t  to  find th a t  his m o th e r  h a d  been 
m u r d e re d .  Reil ly  im m ed ia te ly  ca lled  the  police 
h u t  w a s  s u s p e c te d  o f  m a t r ic id e .  A f te r  g a in in g  
Reilly 's t r u s t ,  the  police told h im  t h a t  he failed a 
lie d e tec to r  test (w hich  w as  no t  true),  a n d  which 
in d ica ted  th a t  he w as  gu il ty  even th o u g h  he had 
n o  consc ious  m e m o ry  of the event.

A fte r  h o u r s  of in te r ro g a t io n ,  th e  a u d io ta p e  
reveals th a t  Reilly u n d e rw e n t  a ch il l ing  tr a n s fo r ­
m a t i o n  f ro m  d e n ia l  to  c o n f u s io n ,  s e l f -d o u b t ,  
c o n v e rs io n  (" W e ll ,  it rea l ly  lo o ks  like 1 d id  it") 
a n d  finally  a  full con fess ion  ("1 re m e m b e r  s lash ­
in g  o n c e  a t  m y  m o th e r ' s  th r o a t  w i th  a s t r a ig h t  
ra z o r  I used  for m odel a i r p la n e s . . . .  I a lso  r em em ­
ber ju m p in g  o n  m y m o t h e r ’s legs") .  T w o  years  
la te r  in d e p e n d e n t  ev id ence  revea led  t h a t  Reilly
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c o u ld  n o t  have  poss ib ly  c o m m i t t e d  th e  m urd e r .
T ria l ju rors ,  like o thers  in the  c r im in a l  justice 

system w ho  precede them , can  be overly influenced 
by confessions . Archival ana lyses  o f  a c tu a l  cases 
c o n ta in in g  confessions later proved false tell a d is ­
tu r b in g  tale. In  these  cases ,  th e  ju ry  conv ic t ion  
rates ran ged  from  73 percent (as found  by R ichard  
O fsh e  o f  the U niversity  o f  C a l i fo rn ia  a t  Berkeley 
a n d  Leo in 1998) to 81 percen t (as fou nd  by Drizin  
a n d  L eo  in 2 0 0 4 ) — a b o u t  th e  s a m e  as cases  in 
w h ich  the  defendan ts  h ad  m a d e  t ru e  confessions.

co lleagues fou nd  th a t  such covert  a s s u ra n c e s  ca n  
co n tr ib u te  to  false confessions .

The Need for Reforms
To assess any  given confession accurately , p o ­

lice, judges, lawyers a n d  juries shou ld  have access 
to  a v ideo taped  record  o f  the in te r ro g a t io n  th a t  
p ro d u c ed  it. In  G re a t  B rita in ,  PA CE  m a n d a te d  
th a t  all sessions be taped. In the U.S.,  fo u r  s ta tes— 
M i n n e s o ta ,  A la s k a ,  I l linois  a n d  M a i n e — have  
m a n d a to ry  v ideo tap ing ,  a l th o u g h  the  p rac t ice  is

Trial jurors, like others in the criminal justice system A 
can be overly influenced by confessions. J

In  l igh t  o f  such  f ind ings ,  th e  t im e  is r ipe  for  
l a w - e n f o r c e m e n t  p r o f e s s io n a l s ,  p o l i c y m a k e r s  
a n d  th e  c o u r t s  to  ree v a lu a te  c u r r e n t  m e th o d s  o f  
in te r ro ga t io n .  A l th o u g h  m o re  r esearch  is needed ,  
c e r t a in  p rac t ices  c learly  po se  a r isk  to  the  in n o ­
cen t .  O n e  such fa c to r  c o n c e rn s  t im e  in c u s to d y  
a n d  in te r rog a t io n .  T h e  2 0 0 4  s tu d y  by D riz in  and  
Leo fo u n d  tl it in p roved  false co n fess ion  cases, 
th e  in t e r ro g a t io n s  la s ted  fo r  a n  a v e rag e  o f  16.3 
h o u r s .  In  the  C e n t r a l  P a rk  c a se ,  th e  five boys 
w e re  in c u s to d y  fo r  14 to  3 0  h o u r s  by the  t im e  
they  confessed .  I:o llo \ .  ing th e  Police a n d  C r im i­
n a l  Evidence  A c t  o f  198 6  (PA CE) gu ide l ines  im ­
p lem en ted  in E n g la n d  a n d  W ale s ,  po licy  d is cu s ­
sions sh ou ld  begin  w i th  a p ro p o s a l  fo r  the  im p o ­
sition o f  tim e limits for d e ten t ion  a n d  in terroga tion  
o r  a t  leas t  flexible gu id e l in es ,  as well as  period ic  
b re a k s  for rest a n d  m eals.

A second  p rob lem  c o n c e rn s  th e  t a c t i c o f  lying 
to  su spec ts  a b o u t  the  ev idence .  R e se a rc h  show s 
th a t  peo p le  c ap i tu la te  w h en  they  believe th a t  the 
a u th o r i t i e s  have  s t ro n g  ev id e n c e  a g a in s t  th em . 
T h e  p ra c t ic e  o f  c o n f r o n t in g  s u s p e c t s  w i th  real 
ev id e n c e ,  o r  even th e i r  o w n  in c o n s is t e n t  s t a te ­
m e n ts ,  sh o u ld  inc rease  the re l iab i l i ty  o f  the  c o n ­
fessions u l t im a te ly  elic ited. W h e n  police m is r e p ­
resen t th e  ev idence ,  how ever,  in n o c e n t  suspec ts  
c o m e  to  feel a s  t r a p p e d  as  th e  p e r p e t r a t o r s — 
w h ich  increases the  r isk  of fa lse  co n fess ion .

A th i r d  m a t t e r  revo lves  a r o u n d  th e  use  of 
m in im iz a t io n ,  as  w h e n  po lice  su g g es t  to  a s u s ­
pect th a t  the c o n d u c t  in q u e s t io n  w as  p ro v o k e d ,  
an  a c c id en t  o r  o th e rw is e  m o ra l ly  justified. Such 
ta c t ic s  lead peop le  to  infer len iency  in sen tenc ing  
on  c o n fe s s io n ,  a s  if  exp l ic i t  p ro m is e s  h ad  been 
m a d e .  In a s tu d y  th a t  is n o w  in p re s s ,  M el issa  
R u s s a n o  o f  R o g e r  W il l i a m s  U nive rs i ty  a n d  h e r

often  found  elsewhere o n  a v o lu n ta ry  basis. V id ­
eo tap ing  deters in te rroga to rs  from  using the  m o s t
aggressive, psycholog ical ly  coercive m e th o d s .  It
also will block frivolous defense cla im s o f  coercion
w here none  exis ted . A n d  it p rovides an  objective
a n d  accurate  record o f  all th a t  t ransp ired ,  avoiding
dispu tes  a b o u t  ho w  the  confession  c a m e  ab ou t .

A 1993 N a t io n a l  In s t i tu te  o f  Ju s t ic e  s tu d y  re ­
vealed  th a t  m a n y  U .S. po l ice  d e p a r t m e n t s  a l ­
ready  have v id e o ta p e d  in t e r ro g a t io n s — a n d  the
vast  m a jo r i ty  fo un d  the  pract ice  usefu l.  M o r e  re ­
cently ,  in 2 0 0 4 ,  T h o m a s  P. S u ll ivan  o f  th e  law
firm J e n n e r  &  Block in te rv iew ed  off ic ia ls f ro m
2 3 8  police a n d  sh e r if f ’s d e p a r tm e n ts  in  3 8  s ta tes
w ho  m ad e  such record ings  vo lun ta r i ly  a n d  fo u n d
th a t  they  e n th u s ia s t ic a l ly  favored  the  p ra c t ic e ,
w h ich  in creases  a cco u n ta b i l i ty ,  p ro v id e s  a n  i n ­
s t a n t  rep lay  o f  the  s u s p e c t ’s s t a t e m e n t  t h a t  r e ­
veals in fo rm at ion  initially  overlooked  a n d  redu c­
es th e  a m o u n t  o f  t im e  sp en t  in c o u r t  d e fe n d in g
the ir  in te r ro g a t io n  c o n d u c t .  As a c o u n te r  to  the
m o s t  c o m m o n  c r i t i c i s m s ,  t h o s e  i n t e r v i e w e d
found  th a t  v id e o ta p in g  is n o t  cost ly  a n d  do e s  nor
inh ib i t  suspec ts  f ro m  ta lk in g  to  police .

Such re fo rm s  a r c  sore ly  n e e d e d .  O n ly  th e n
can  society  t r u s t  the  process  o f  in te r ro g a t io n  a n d
th e  c o n fe s s io n s  t h a t  it p r o d u c e s — a n d  he lp  to
p ro m o te  justice fo r  all .

(Furlher Howling)
♦  T h e  P s y c h o lo g y  o f  I n t e r r o g a t io n s  and C o n fu s s io n s :  A I t . m d h o  ik.

G ls ll G u d jo n s s o n .  J o h n  W ile y  &  S o n s . 2 0 0 3 .

♦  T h u  P s y c h o lo g y  o t  C o n fe s s io n s :  A  R e v ie w  o f  t h e  L l t u f . i t u ie  a n d  Is s u e s .  

S a u l M . K a s s in  a n d  C is li M, G u d jo n s s o n  In P sycholog icalSelene*in  th e  

Public /m e r e s t .  V o l. 5 . N o . 2 :  N o v e m b e r  2 0 0 4 .  M o re  in fo r m a t io n  Is 

a v a i la b le  a t w w w . p iy c h o lu g lc a l s c lo n c o . o r g / J o u m a ls /

♦  M o re  o n  w r o n g fu l  c o n v ic t io n s  Is  a v a i la b le  a t  t h e  In n o c e n c e  P ro je c t  W e b  

s i lo :  w w w . ln n o c u n c e i r r o ju c t . o r g
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FISCAL NOTE
STATE OF ALASKA
2006 L E G IS L A T IV E  S E S S IO N

R ev is io n  D o te /T im e (N o te  if co rrection):__________
Title Posting Lewd Material as Harassment

Fiscal Note Number:

Bill Version:
(H) Publish Date:

Dept. Affected: 
'R D U

1
CSHB 326(JUD)
1/30/06

Alaska Court System
Component Trial Courts

Sponsor
Requester

Representative Mever
Component No.

E x p e n d itu re s /R e v e n u e s (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services
Travel
Contractual
Supplies
Equipment
Land 4  Structures
Grants 4  Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES I

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
loor, GF-Program Receipts
ti.37 GF/f.Uwtal Health
O l'i-r Si Tvtn--Do not abLnvatni

TOTAL 0 0 0.0 0.0 0.0 0.0 | 0.0

Estimate of any current year (FY200G) cost: 0 0
Mark this box (X) if funding for this bill is included in the Governor’s FY 2007 budget proposal:

POSITIONS
Full-time
Part-f no
te 'iip .a iti .

ANALYSIS. i ; j . i ; i  ‘ v , i

The ':o.iti system  does not anticipate any fiscal im pact from the tu s a je  uf hB

P rep a re d  b > D tiw ; , ’mynr A dm u ii.tm li. i.-A tt.a n e y

D iv is ion  A tD 'A ii C m i t  S v .tr-m

Plmno 4h2-475u
D.lte/Tittto M .  Hi : 11 CO AM

A; I ’lU t' dhy Doug VVuiii'Vi tt.r Sto;)hiirin« C " 'f  Adn i '.jrajt.i- I’ re .'nr
Agency Alaska Court System___________________________________

Date tfOCOOG

Parji.' 1 o l 1



FISCAL NOTE
S T A T E  O F  A L A S K A
2006 L E G IS L A T IV E  S E S S IO N

R ev is io n  D a te /T im e (Note if co rrection): 
Title "An Act relating to harassment."

Fiscal Note Number:

Bill Version:

(H) Publish Dale:

Dept. Affected: 
'R D U

CSHB 326(JUD)
1/30/06

LAW
CRIMINAL

Component Criminal Justice Litigation
Sponsor
Requester

Representatives Meyer and Lynn
House Judciary Component No.

E x p e n d itu re s /R e v e n u e s (Thousands of Dollars)
Note: Amounts do not include inflation unless otherv/ise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

ICHANGE IN REVENUES ( ) f

FUND SOURCE (Thousands ot Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prograrn Receipts
1037 GF/Mental health
Otner iSpu'-.'y Tvs*.—Do not abbreviate)

TOTAL 0.0 0 0 0.0 0 0 0.0 0.0

Estim ate of any current year (FY200G) cost: 0 0
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS. /Attacri J  ivpJMfo f lw  »/«••.< r..r,
Tnis bill am en ds A S  11.61.120 (Crim inal Law • O ffenses Against Public O rd er) by adding a  r e.v w ay to 
com m it the crim e of harassm ent by. with intent to harass or annoy another person, publishing or distributing 
a photo of an o ther person's genitals, etc or the person engaged  in a sex act H arassm ent is a  class B 

m isdem eanor. P assage of this legislation Will not have a fiscal impact on the D epartm ent of Law

P re p a re d  by K a th ryn  D .tugnnu ltm  D irector

D'Viiiuri
Mhurie 46G-3073

Administrative Services D . .um Dale. T.me t , .v  >6 12 31 PM

Apr s by K.ytrifyn Dauijhheleir lor D i.nt M.irit^i’.* Artumi'v C u n  ral
Agency Department of Law

D a te  l/L’ GCMOC

i f  u U f l i Page 1 of 1



FISCAL NOTE
S T A T E  O F  A L A S K A
2006 L E G IS L A T IV E  S E S S IO N

R ev is io n  D a te /T im e (N o te  if co rrection):  
Title An Act relating to harassment.

Fiscal Note Number:
Bill Version:
(H) Publish Date:

Dept. Affected: 
'R D U

CSHB 32G(JUD)
1/30/05

Public Safety
Alaska State Troopers

Component AST Detachments
Sponsor
Requester

Representative Meyer
House Judiciary Committee Component No. 2325

E x p e n d itu re s /R e v e n u e s ( T h o u s a n d s  of Dollars)
Note: Amounts do not include inflation unless otherv/ise noted below
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES 1 1 !

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars
1002 Federal Receipts
1003 GF Match
10C4GF
1005 GF/Projram  Receipts
1037 GF/Mental Health
O t h e r  iS p e c i fy  Type— D o  n o t  a b tm .-v ,,- ;- - !

TOTAL 0.0 0.0 0 0 0.0 0.0 0.0

Estimate of any current year (FY200G) cost: 0 0
Mark this box (X) if funding for this bill is included in the Governor's FY 200G budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: i/Vtji-n a iv  put. l i t '  /,.i j i i  </iioo.'^.Jtyj
P a s s a g e  of this leg is la t ion  will h a v e  r o  fiscal im pac t  on  the  D e p a r tm e n t  of Pub lic  S a fe ly  E v e n  th o u g h  th e re  is 
3 p o ten t ia l  i n c r e a s e  in t h e  n u m b e r  of a r r e s t s  (or violations, th e  i n c r e a s e  c a n  b e  a b s o r b e d  by th e  cu rren t 
a s s e t s  of th e  d e p a r tm e n t .

F-’ i , .if- d by

Apptuvi/d by 
Agency

lie u te n a n t Ja m e s  H o lque P lume 9()?-2GcM 5 3 2
A laska  S ta te  T roopers

Cuiiiniisi.ionei sVuli.nn T.niilm.Ki- 
Di-paft inent ot Public S o le ly

Date/Time 1/17/116 10 10 AM

Date 1/ 17/20116

I  h  •  • •  i  — l  * * V  i j M I M Page 1 of 1



R e p r e s e n t a t i v e  K e v i n  M e y e r
f e v  - ------------------------------------------------------------------------------------------------------. H O U SE  D I S T R IC T  30

, '  ~^Lr.T

SPONSOR STATEMENT 

HB 326 

“An Act relating to h arassm ent."

The rapid evolution of technology often outpaces a statute’s ability to protect Alaskans 
from offensive and criminal behavior. The invention and widespread adoption o f  digital 
cameras in all sorts of products ranging from pens to cellular phones has opened new 
avenues for those bent on harassing others to cause anguish, hurl and humiliation.

House Bill 326 An Act relating to harassment builds on my previous effort in the 23,d 
Legislature to cover harassment through e-mail and other electronic means. With camera 
phones and hidden digital cameras, individuals can take lewd and obscene pictures of 
others and post them electronically.

When this is done as part of a pattern of threats and intimidation it should be considered 
harassment. I IB 326 changes the current statute to include the publishing or posting of 
lewd or obscene pictures in the definition of harassment.

Ilmiiilt Urpii'M itiitiiM Im i hi M rtr i  l> yjj. si it- -it u • lull I m t :  |S<ui| lu'i l‘i | i  
Sc^luti: Mrtlr C.i|'ilul, |ull< in. Al.itlLWtUUlJlVj »-mWw< |*Mi7| IMS I'll, I.n I 'Ji (71 III, 117l» 

lu trr im : 71*i W. lilt Am- NuiI'muhc *»*»*-i>| J ia .i  • I'tiuiH' I«iu7» "HI HIUli J.u |UH7»-,i|m ui'ir



FISCAL NOTE
S T A T E  O F  A L A S K A
2006 L E G IS L A T IV E  S E S S IO N

R ev is io n  D a te /T im e  (N ote  if correction):__________
Title Posting Lewd Material as Harassment

Fiscal Note Number:

Bill Version:
(H) Publish Date:

Dept. Affected: 
'R D U

1
CSHB 326(JUD)
1/30/06

Alaska Court System
Component Trial Courts

Sponsor
Requester

Representative Meyer
Component No.

E x p e n d itu re s /R e v e n u e s (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted be'ow.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Slructures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Progran Receipts
1037 GF/Mental Health
Other (Specify type— Do nol abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY200G) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor’s FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
fen poMiy

ANALYSIS; a ..<•/.jrj.'y !:■)+>./« ucttuz.ir,)
The court system  does not anticipate any fiscal impact fiom  the p assag e  of HB 32G

Douij Woolivcr. Administrative Aitorrmy
Alaska Couit Syslcm

Prepared by;
Division

Approved by Doug '.Voolivor lar Stephanie Cole. Adnnnsli.it vn Director
Agency Alaska Court System ______

Phone 4G3-4750
Date/Time 1/13/06 11 00 AM

Date 1/13/2006

( l l , r W » » / ; i ^ > . S u M U | Page 1 of 1



FISCAL NOTE
S T A T E  O F  A L A S K A
2006 L E G IS L A T IV E  S E S S IO N

R ev is io n  D a te /T im e  (N ote  if co rrec tion):
Title "An Act relating to harassment.”

Fiscal Note Number:

Bill Version:
(H) Publish Date:

Dept. Affected: 
RDU

CSHB 326(JUD)
1/30/06

LAW
CRIMINAL

Component Criminal Justice Litigation
Sponsor
Requester

Representatives M e, r and Lynn
House Judciary Component No.

E x p e n d i t u r e s / R e v e n u e s ( T h o u s a n d s  of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Recc-ipls 
10C3 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mnntal Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY200G) cost: _  Q 0
Mark this box (X) if funding for this bill is included in the Governor’s FY 2007 budget proposal: 

POSITIONS ____________________________
Full-time
Part-time
Temporary

ANALYSIS: (Attach a svparalu p a w  it nucossary)
This bill a m e n d s  A S  1 1 .6 1 .1 2 0  (Criminal L aw  - O f f e n s e s  A q .u ns t  Pub lic  O r d e r ;  by  a d d in g  a  n o w  w a y  to 
co m m it  th e  c r im e  of h a r a s s m e n t  - by. with in ten t  to h a r a s s  oi a n n o y  a n o t h e r  p e r s o n ,  pub lish ing  o r  distributing 
a  p h o to  of a n o t h e r  p e r s o n ' s  g e n i ta ls ,  e tc .  o r  th e  p e r s o n  e n g a g e d  in a  s e x  a c t  H a r a s s m e n t  is  a  c l a s s  B 
m i s d e m e a n o r  P a s s a g e  o i  this l e g .n a t io n  will no t  h a v e  a  f iscal im p ac t  on  th e  D e p a r tm e n t  of Law.

Prepared by Kathryn DaughfWit ;o, Diructor Phone 4135-3673________
Division Administrative Sor/mos Division Date/Time t/L’Q/Qti >2 3 t PM

Approved by Kathryn Daughhoti'i) tor David M a to c .- Attorney Genur.il  Date 1/26/3000_______
Agency Department ot Law

'»■ f * A O M O J Pago 1 o f 1



CORRECTION
THE FOLLOWING DOCUMENT(S) 

HAVE BEEN REFILMED TO 
ASSURE LEGIBILITY OR PAGINATION

Ccnti.il Microfilm Sm ica
Dcpartctnnit ol l itucjiliun fc Kaily Development
S la te  u l  A la v k a



FISCAL NOTE
STATE OF ALASKA
2(><)r. LEGISLATIVE SESSION

R ev is io n  D a te /T im e (N ote  if correction):
Title "An Act relating to harassment.'1

Fiscal Note Number:
Bill Version:
(H) Publish Date:

Dept. Affected: 
'R D U

CSHB 326(JUD)
1/30/06

LAW
CRIMINAL

Sponsor
Requester

Representatives Meyer and Lynn
Component Criminal Justice Litigation

House Judciary Component No.

E x p e n d i t u r e s / R e v e n u e s ( T h o u s a n d s  of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES____________     [

CHANGE IN REVENUES ( ) | | | I f

FUND SOURCE  (Thousands of Dollars I
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (S p e c ify  T v p e - D o  n o t  a b b re v ia te )

TOTAL 0.0 0.0 0 0 0 0 0.0 0.0

Estimate of any current year (FY2006) cost: 0 0
Mark this box (X) if funding for this bill is included in the Governor’s FY 2007 budget proposal: 

POSITIONS ___________
Full-time
Part-time
Temporary

ANALYSIS: (Atiacfi j  st'pwalo p.vju it iwcussnry)
Tins bill am ends A S 11 .61 .12 0  (Crim inal Law - O ffenses Against Public O rd er) by adding a new  w ay  to 
com m it the crim e of harassm ent - Ly, with intent to harass or annoy another person, pub ishing or distributing 

a photo cf another person's genitals, etc or Ihe person engaged  in a sex act. H arassm ent is l class B 
m isdem eanor. P assage of this legislation will not have a  fiscal im pact on the D epartm ent of Law

Prepared by Kathryn Daughholim. Proctor___________________________________  Phone -1G5-3t>73
Division Administrative Servi

Approved by Kathryn D.mqhhoter
Agency Department ol Law

Division Administrative Services Division   D.ite/Tnnu l/2ti/u<3 12 31 PM

Approved by Kathryn Daunlihotoo for David Marque,: Attorney General________  Dale l / . ’tid'OOii_______

• • ,\>n ouii) Pago 1 of 1



FISCAL NOTE
S T A T E  O F  A L A S K A
2006 L E G IS L A T IV E  S E S S IO N

Fiscal Note Number:

Bill Version:
(H) Publish Date:

CSHti 326'j UD) 
1/30/06

Revision D a le /T im e (N o te  if correction): 
Title An Act relating to harassment.

Dept. Affected: 
‘ PDU

Public Safety
Alaska State Troopers

Component AST Detachments
Sponsor
Requester

Representative Meyer
House Judiciary Committee Component No. 2325

E x p e n d itu re s /R e v e n u e s (Thousands of Dollars
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Seivices 
Travel 
Contractual 
Supplies 
Equipment 
Land 5 Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 | 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
100-1 GF
1005 GF/Prcgram Receipts
1037 GF/Mentnl Health
Older (Specify Tvpe-Donci abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY200G) cost:  0^0
Mark this box (X) if funding for this bill is included in the Governor’s FY 200G budget proposal: 

POSITIONS _____________________________
Full-time
Part-time
Temporary

-

ANALYSIS: (A tticri a soparata p.igo i f necessary!
P a s s a g e  of th is  leg is la t ion  will h a v e  no  fiscal im p a c t  o n  th e  D e p a r tm e n t  o f  Pub lic  Sa fe ty .  E v e n  th o u g h  th e r e  is 
a  p o ten t ia l  i n c r e a s e  in th e  n u m b e r  of a r r e s t s  for violations, th e  i n c r e a s e  c a n  b e  a b s o r b e d  by  th e  cu rren t  
a s s e t s  of th e  d e p a r tm e n t .

Prepared by Lieutenant Junius Hnlgoc_______________________________________  Phone 907-26fM 532
Division Alaska Stale Troopers DMc/Tune t / 17/00 10 111 AM

Approved by. Commissioner William TamlusMt_________________________________ Date 1/1 //20Uii________
Agency Department ol Public Safety_____________________________________

l i i n u l  v ; v ;  j w -  ‘ ■•u | P age 1 of 1



Durango Herald 
Local man guilty of 26 felonies
Fo rm er Fo rt L ew is  C o lle g e  s tuden t c ited  fo r c r im ina l libe l 
Read re la ted  a rt ic le
January 27, 2006
By Shane Benjamin / Herald Staff Writer

After seven days of trial and seven hours of jury deliberations, jurors found Davis Tem ple Stephenson guilty Thursday 
of 26 felonies, including criminal libel.

Stephenson

Stephenson, clean-cul in a conservative sports coal and fie, remained slone-faced as ihe jury foreman announced  
’gu:lty" 2b limes, H e remained silent throughout.

A deputy handcuffed him and escorted him lo Ihe La Plnla County Jail.

Stephenson's defense attorney, Rae Droves of Durango, said her client plans to appeal.

Meanwhile, Stephenson, 38, Lices up lo 1 v„. years tor some felonies and up to three years for others. If added  
together, he faces up fo 52!v years, but sorno penalties will bo served concurrently, reducing the so ilcnco. He also 
faces up to 10Vj years for violating bad

Sentencing lor troth casos is sot for 1:30 p.m. March 2 in D ish 'd  Court.

Over ttio course of throe years, while a  sludont al Fori Lewis Colloge, Stephenson brought fear to seven victims, 
jurors learned through prosecution witnesses.

Prosecuiors identified his targets as jail guards, a police ollicer, a landlord, a college newspaper editor and several 
FLC professors, saying tie chipped away ot thoir reputations and sense of safety by spending lies about their 
character.

Evidence outlined how Stephenson creatod W eb sites identifying tns victims as sexual deviants, guided victims' 
family and bosses to the sites, created posters identifying victims as sox ollendors and even sending a take obituary 
to a newspopor falsely stating that a jail guard died ol AiDS.

Alter the verdict, Deputy D i*"" - Attorney Todd Norvcll thanked the |ury and Rita Warfield, the Durango Police 
Department's load Invustige 1 the case

7 hen he doc'ined to comment before Stephenson's sentencing

During trial, prosecuiors portrayed Stephenson as an intellectual who hated feminists and challenged Ihoso in power



“The delendanl goes after Ihe reputations of his victims," Assistant District DoncJi Osborne told jurors during closing 
statements.

But Stephenson's lawyer offered a different viewpoint, saying his actions really amounted to only bad manners and 
opposing political opinion.

Jurors did a good job of paying attention, Dreves said, but some of the guilty verdicts were unfounded.

Stephenson's prosecution involved a Colorado criminal libel statute now under (ire in a federal appeals court. A 
former student at the University of Northern Colorado was charged with criminal libel for posting articles on a satiric 
online publication that poked fun at a finance professor.

During Stephenson's trial, some 40  witnesses testified and more than 100 pieces of evidence went to the jury.

One FLC professor told jurors of letters sent to tier home and on campus. They included compliments from unfamiliar 
men about a rape-me fantasy W eb sile started by Stephenson and 
disclosing her real address.

"I didn't want anybody coming into my house raping me.' the 
professor testified.

Scared, she removed her phone number from the public directory.
And, she noted, “I began to take a lot more precautions. It has 
certainly affected my sense ol safety."

Each day in courl, Stephenson look extensive notes and whispered 
froquc-ntly to his lawyer.

Security was extraordinary during the trial supervised bv DiS'.Tcl 
Judge David Dickinson.

S tephen ,on has "somewhat ol a volatile poisonality," said sheriff s 
Capt. Doug Hanna, and he has a largo build. So, La Plata County 
Sheriff Duke Schirard asked that Stephenson be shackled at the 
feet during trial • a security precaution not normally taken.

A black cloth covered the prosecution and defonso tables so iiiiois would not see Iho onklo restraints

Other security measures included:

• Only n 3-inch pencil for Stephenson to write with.

• Up to three deputies behind him at all tur.os

• A bell capable ol delivering 50 ,000  volls of electricity, much like a Tnsor gun. and triggered by a romoto control held
by a courtroom deputy.

The jury included eight men and four women for deliberations.

After the verdict, Marilyn W ood, Stophont rn's former landlord whom ho dopictod as a sex otfondor, refleclod on a 
wnstod life. As an Amoncan Indian, she said, Sluphunson rocoivod free tuition at FLC. Instead ol taking advantage of 
ihat. she noted, lie boenrno consumed by his anger.
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McLanc, Graf, Raulcrson & Middleton | News and Infonnation > Camera Phones In The Workplace: To Ban Or Not To Ban
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C am era P hones In The W orkplace: To Ban O r Not To Ban
By Andrea G. C hatfie ld

I t  is no secret th a t w orkers in th e  high tech industry love th e ir electronic gadgets. The

  ̂  m ore advanced and pow erfu l, the b e tte r. H o w ever, th ere  is one personal technology

i '  | g adget that can cause trem end ou s harm  to high tech com panies if abused. The use of

1 1 cam era  phones, and o th e r portab le  devices w ith  em bedded  cam eras  o r video capab ility , in

the w orkplace is spreading like  w ild fire. The n u m b er o f people w ith  cam era phones was  

estim ated  a t 8 m illion last y e a r but a repo rt issued this su m m er by IT  analyst firm  iSupply  

es tim ated  th a t n u m b e r would ju m p  to -188 m illion by 2 0 0 8 .

fcsjVsawv- - jJ
■ News

■ Articles

■ Newsletters

■ Events 

Legal Links
W hile incredibly useful (an d  co o l!), cam era phones a L o  increase the risk o f corporate  

espionage, em plo yee  h arassm en t, invasion of privacy, and a litany o f o th er offenses that 

can crea te  liability  for em ployers. T he litigation over these types o f problem s is costly and  

tim e  consum ing, but can be m in im ized  w ith  p roactive w orkp lace policies.

Search

T he best w ay to address th e  issue of cam era phones in th e  w orkp lace is p roactively ra th e r  

th an  reac tive ly . C u rren tly , th e re  are  no laws th a t specifically address the use o f cam era  

phones. Em ployers g en era lly  have  a w ide la titud e on regu lating  behavior in th e ir own  

w orkplaces. G iven the p reva len ce of these devices, em ployers m ust start to  im pose  

w orkp lace policies th a t address th e  presence an d /o r the use of cam era phenes In the  

w orkp lace. Such policies should also address personal cell phones. There a re  a n um ber ol 

w ays a com pany can handle  th ese  Issues, but basically it com es down to w h e th e r oi not 

th e  use an d /o r presence o f the phones should be banned In all or parts of an em ployer's  

place o f w ork, th is  Is becom ing an ongoing deb ate .

Page 1 of 4
♦
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