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economic disincentive to take homes when other type/- o f  property fire 

available and compensr ,c the homeowners for some o f  the personal value 

they placed in their homes.

These approaches -  alone or i:i concert -  would help protect homes while 

maintaining flexibility for local governments to take other types o f  property. Common 

sense tells us th homes are different, and deserve special legal treatment in many 

contexts. Constituent outrage over K e lo  is tied in large part to concern about the 

vulnerability o f  homes, and it therefore would be appropriate for you to consider 

including special protection o f  homes in your legislative response to K e lo .

Comments on the Proposed Language

I will now turn to the proposed language o f  House Bills 1835 and 1836. Because 

the proposed language o f  two bills is similar, I will direct m y comments to House Bill 

1835.

At the outset, I note that the proposed bills apply only to local governments, and 

do not restrict takings by the State o f  Pennsylvania. There may be good reasons to apply 

restrictions on eminent domain on the local level, but not die state level. Many 

commentators, for example, argue that local governments are more subject to special 

interest influence than state governments. But to give property owners the maximum 

amount o f  protection, it may be worth considering applying the same restrictions to the 

state. 'Hiis, o f  course, would require the input o f  the state agencies that exercise the 

power o f  eminent domain.
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Subparagraph (i) o f  House Bill 1835 prohibits the use o f  eminent domain to “ turn 

[the taker, property] over to a nonpublic interest.” M y first observation is that while i 

understand the intent o f  the language, the litigator in me sees ambiguities in the phrase 

“nonpublic interest.” “Private person or entity” might be preferable language.

M ore broadly, however, there arc many circumstances where the use o f  eminent 

domain to transfer property to a private person or entity may be appropriate, and the 

proposed language therefore may be too restrictive. Using eminent domain to transfer 

property to a private developer to spur economic development m ay be objectionable, but 

what about the use o f  eminent domain to transfer the property to a privately-owned 

utility? To a private university to expand its cam pus? To a not-for-profit museum or 

symphony? To a privately-owned hospital that is greatly needed by  the community? To 

a sports team for a new stadium? I do not mean to suggest that using eminent domain in 

all o f  these contexts would be appropriate -  I ’m  particularly suspicious o f  sports stadium 

projects m y s e l f -  but they are all circumstances that you should consider. In some areas, 

particularly urban areas, it may not be practical to obtain suitable property for these types 

o f  projects without using eminent domain.

You should also consider the use o f  eminent domain to take blighted property and 

turn it over to a private developer. This type o f  taking would be barred by House Bill 

1835 as it is currently drafted -  it would be impractical to expect local governments to 

put all blighted property that is taken to public use in the classic sense. That may not be a 

bad thing. The concept o f  blight has been abused by local governments to justify what 

are really economic development takings. Clearing blight was also the justification for 

urban renewal projects that in hindsight destroyed vibrant, i f  poor, neighborhoods and



replaced them with what many planners now consider to be sterile redevelopment project. 

(I should note in this context that when I was talking about giving additional protection to 

homes, I generally meant homes o f  all sorts, including rented apartments. Except in the 

context o f  compensation for taken homes, people in owned and rented homes have 

similar interests in avoiding displacement.)

On the other hand, local governments should have the pow er to take truly blighted 

property. The difficult task is to come up with a definition that separates blighted 

property from merely economically depressed property. Blighted housing, for example, 

could be defined to be unfit for human habitation or defined as housing that violates 

certain housing code provisions. Blighted commercial property could be defined as 

property that has been vacant for a certain amount o f  time and has no real prospect o f  

being occupied in the near future. Care also must be given to the treatment o f  non- 

blighted property in an otherwise blighted area. The Supreme Court started down the 

slippery slope towards K e lo  in the 1954 case Berm an v. Parker, where the Court 

permitted the taking o f  a non-blighted department store as part o f  a larger clearance o f  a 

blighted area.

Defining the circumstances where it is permissible for property taken by eminent 

domain to end up in private hands is a difficult task, but not an insurmountable one.

Beyond tightening up the definition o f  permissible public use, however, there are a 

number o f  other steps that you can take to protect private property owners from abusive 

uses o f  eminent domain by making the eminent domain process fairer.

The examples 1 mentioned before o f  requiring certain findings to be made or 

certain premiums to be paid would fall in this category. You also could icquirc some
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exercises o f  eminent domain to be put to a vote by the residents o f  the municipality. Or 

you could require a municipality to make a bone fide offer (including a price) to purchase 

the property before using eminent domain. If  the property owner later contests the value 

o f  the property, and a court finds that the value is higher than the price initially offered by 

the municipality, you could allow the property owner to recover attorney’s fees or a 

premium above the court-set value from the municipality. Allowing this type o f  fee 

shifting would encourage municipalities to show  good faith in their initial offer for the 

property.

You could also require a reverter clause, as proposed in subparagraph (iii) o f  

House Bill 1835. As drafted, however, the reverter clause has tw o potential problems. 

First, it docs not account for the fact that the condem nee has already been paid fair 

market value as compensation for the taken property. Second, it is unlimited in duration, 

which presents the possibility o f  the reverter being exercised two hundred years after the 

property is initially taken. Based in part on a bill that is pending in California, language 

along the following lines may be preferable: “ i f  the property ceases to be used for a 

public purpose within five years o f  the property’s condemnation, the condemnee or its 

heirs or assigns shall have the right to reacquire the property for the compensated amount 

plus interest or its current fair market value, whichever is less.”

This concludes my prepared remarks, and I 'm  happy to take your questions.
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P ro tec t ion  o f  Homes ,  Sm a l l  Bu s inesses ,  and P r iv a te  P r o p e r t y  Act o f  2 0 0 5  
( I n t r o d u c e d  in S e n a t e )

S 1 31 3  IS

109 th  CONGRESS 

1st Session 

S. 1 3 1 3

To protect homes , smal l businesses , and other private p roper ty  r ights, by limiting the 
power of eminent domain.

IN  THE SENATE OF THE UNITED STATES 

June 27 , 2 0 0 5

Mr. CORNYN introduced the fo l lowing bill; which was read twice and re fe r red to the 
Commit tee on the Judiciary

A BILL

To protect homes , smal l businesses , and other private p roper ty  r ights, by limiting the 
power of  eminent domain.

Be it enacted by the Senate and House of Representatives o f the United States of 
America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ' Protection o f  Homes ,  Sma l l  Businesses,  and Private 
Property Act of 2 005 ' .

Iittp: uhonuis.l(K\gov/cgi-biii/i|Ucry//.,c109:S. 1313.IS: 12/19/2005
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SEC. 2. F IN D IN G S .

Congress finds the fo l lowing:

( 1 )  The protection o f  homes ,  smal l businesses,  and o ther private property 
rights against gove rnment  seizures and o the r  un reasonab le  gove rnment 
interference is a fundamenta l  principle and core comm itmen t  of our Nation's 
Founders.

( 2 )  As Thomas Je f fe rson wrote on April 6, 1 8 1 6 ,  the protection o f  such rights 
is ' the  first principle o f  association, the guaran tee  to eve ry  one o f  a f ree 
exercise o f  his industry, and the fruits acquired by it’ .

( 3 )  The Fifth Amendment  o f  the United S ta tes Constitution specifical ly 
provides that ' private p rope r ty ’ shal l not ' be taken fo r  public use without just 
compensa t ion ’ .

( 4 )  The Fifth Amendment  thus provides an essentia l guaran tee o f  l iberty 
against the abuse  o f  the power o f  eminent domain , by permitting government 
to seize private p roper ty  only ' f o r  public use ’ .

( 5 )  On June 23 ,  2 0 0 5 ,  the United Sta tes Sup reme Court issued its decision in 
Kelo v. City o f  New London, No. 0 4 - 1 0 8 .

( 6 )  As the Court  acknowledged, ' it has long been accepted that the sovereign 
may not take the p roperty o f  A fo r the sole purpose o f  t ransferr ing it to 
another  private party B ’ , and that under the Fifth Amendment ,  the power of 
eminent domain may be used only ' f o r  public use*.

( 7 )  The Court never the less  held, by a 5-4 vote , that  gove rnment  may seize 
the home, sma l l  business, o r  other private p roper ty  of  one owner , and 
t rans fe r  that s ame  proper ty to another private owner ,  simply by concluding 
that such a t rans fe r  would benefit the community  through increased economic 
deve lopment .

( 8 )  The Court's decision in Kelo is alarming because , as Justice O'Connor 
accurately noted in her dissenting opinion, jo ined  by the Chief Justice and 
Justices Scal ia and Thomas ,  the Court has ‘ ef fectively . . . de le te [d ]  the 
words * fo r  public use' f rom the Takings Clause o f  the Fifth Amendment ’ and 
thereby ' r e f u s [ e d j  to enfo rce proper ly the Federal Constitution' .

( 9 )  Under the Court's decision in Kelo, Justice O 'Connor warns,  [ t j h c  specter 
of condemnat ion hangs ove r  all property . Nothing is to prevent the Sta te from 
replacing any Motel 6 with a Ritz-Car lton, any home  with a shopping mal l ,  or 
any fa rm with a factory'.

( 1 0 )  Justice O 'Connor fur ther  warns that, under the Court's decision in Kelo,
[ a ]ny  p roper ty  may now be taken for the benefit o f  ano the r  private party' , 
and ’ the fa l lout f rom  this decision will not be random . The beneficiaries are 
likely to be those  citizens with dispropor t ionate Inf luence and power in the

litip://thomas.loc.gov/cgi-bin/qucry/z?cl09 :S. 1313.IS: 12/ 19/201)5
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political p rocess ,  including large corporat ions and deve lopmen t  f i rms. As for 
the victims, the gove rnment  now has license to t rans fe r  property f rom  those 
with fewer resources to those with more .  The Founders cannot have intended 
this perve rse result' .

( 1 1 )  As an amicus brief filed by the National Association fo r  the Advancement 
o f  Co lored People,  AARP, and o ther o rganizations noted, ' [ a jb sen t  a true 
public use requ i rement the takings power will be emp loyed  more  frequently. 
The takings tha t  resul t will d isproport ionate ly  af fect and harm the 
economica l ly  disadvantaged and, in part icular , racial and ethnic minorities and 
the elder ly' .

( 1 2 )  It is appropr ia te  fo r  Congress to take action, consistent with its limited 
powers unde r  the Constitution, to resto re  the vital pro tec tions o f  the Fifth 
Amendment  and to pro tec t homes , smal l bus inesses , and o ther private 
property r ights against  unreasonab le  gove rnmen t  use o f  the power o f  eminent 
domain .

( 1 3 )  I t wou ld a lso be appropr ia te fo r  S ta tes  to take action to voluntari ly limit 
their  own power o f  eminent domain . As the Court  in Ke lo noted, ' nothing in 
ou r  opinion precludes any Sta te f rom placing fu r the r  restr ict ions on its 
exercise o f  the takings power ’ .

SEC. 3. PROTECTION OF HOMES, SMALL BUSINESSES, AND  
OTHER PR IVATE PROPERTY RIGHTS.

( a )  In Genera l -  The power o f  eminent domain shal l  be avai lab le only fo r  public use.

(b )  Public Use- In this Act, the te rm ' public use' shal l  not be construed to include 
economic deve lopment .

(c) Application- This Act shal l apply to- -

( 1 )  all exerc ises o f  eminent domain power by the Federal Gove rnment ;  and

( 2 )  all exerc ises o f  eminent domain power by Sta te and local government 
through the use o f  Federal funds.
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The Washington Times
vvwv .vvashingtontinies.com

Alabama limits eminent domain

By Donald Lambro
TH E WASHINGTON TIMES
Published August d. 2005

Alabama yesterday became the first state to enact new protections against local-govemment 
seizure of property allowed under a Supreme Court ruling that has triggered an explosive 
grass-roots counteroffensive across the country.

Republican Gov. Bob Riley signed a bill that was passed unanimously by a special 
session of the Alabama Legislature, which would prohibit governments from using their 
eminent-domain authority to take privately owned properties for the purpose of turning them 
over to retail, industrial, office or residential developers.

Calling the high court's June 23 ruling "misguided" and a "threat to all property owners," 
Mr. Riley said, "A property rights revolt is sweeping the nation, and Alabama is leading it."

The backlash against the judicial ruling has not received much attention in the national 
press, although legislative leaders in more than two dozen states have proposed statutes 
and/or state constitutional amendments to restrict local governments' eminent-domain 
powers.

Besides Alabama, legislation to ban or restrict the use of eminent domain for private 
development has been introduced in 16 states: California, Connecticut, Delaware, Florida, 
Illinois, Kentucky, Massachusetts, Michigan, Minnesota, New Jersey, New York, Oregon. 
Pennsylvania, Rhode Island, Tennessee and Texas.

Legislators have announced plans to introduce eminent-domain bills in seven more states: 
Alaska, Louisiana, Oklahoma, Ohio, South Dakota, South Carolina and Wisconsin, and 
lawmakers in Colorado, Georgia and Virginia plan to act on previously introduced bills.

In addition, public support is being sought for state constitutional prohibitions in several 
states -- Alabama. California, Florida, Michigan, New Jersey and Texas.

In an elaborate signing ceremony in the State Capitol's historic Old House Chamber, Mr. 
Riley said, "Alabamians can rest assured that their homes, farms, business and other ptivate 
property are safe from being seized by government for a shopping center, or a factory, an 
office building or new residential development."

The signing immediately won praise from leading property rights advocates who had 
condemned the ruling and have lobbied state legislatures to block such practices.

"Kudos to Alabama political leaders for taking the first step toward protecting their 
citizens from eminent-domain abuse," said Dana Berliner, a senior attorney at the Institute 
for Justice, a public policy organization that conducted the first nationwide study of abusive 
property seizures.

The law came in response to a 5-4 decision by t ie high court that ruled that the Filth 
Amendment's takings clause -- "nor shall private property be taken for public use, without 
just compensation" -  did not prevent the city of New London, Conn., from taking Susette 
Kelo's property for the expressed purpose of private development in order to gain higher tax 
revenue.

Although the Alabama law that the governor signed yesterday would prohibit such

hlti)://www.washtiines.com/fuiictions/nrint.nhn?.StorvID=20050N04-r20711-4571 r S/7 5/200 5
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eminent-domain seizures, it contains an exception that would permit takeovers of blighted 
properties that could be turned over to private interests — a provision that critics call a 
loophole for future abuses.

'Alabama's blight law is particularly prone to abuse and must be reformed," Ms. Berliner 
said. "If legislators close the blight loophole, Alabama will be one of the best states in the 
country for protecting the rights of home and small business owners."

Jeff Emerson, spokesman for the governor, said yesterday that Mr. Riley would "like to 
talk to Berliner about this to see how it can be remedied."

The property rights movement, which had been somewhat moribund before the court 
acted, has spawned what many political strategists expect to be a major issue in the 2006 
election cycle.

A number of bills have been introduced in Congress where the issue is winning strong 
bipartisan support — from California Rep. Maxine Waters, a liberal Democrat, to Texas Sen. 
John Comyn, a conservative Republican.

Polls show unusual unity on strengthening property rights. A Quinnipiac University poll, 
for example, found that 89 percent of voters in Connecticut want the legislature to limit 
eminent domain. A University of New Hampshire poll found that 93 percent of state 
residents were opposed to taking property for private development.

Copyrghl <P 2005 Nows World Communications, Inc. All rights reserved.

Return to the article

Click Here For Cop'mercial Fteprints and Permissions
Copyright © 2005 News World Communications, Inc.
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House bill counters eminent domain ruling
WASHINGTON (AP) -- Contending that the Supreme Court has undermined a pillar of American 
society -- the sanctity of the home -- the House overwhelmingly approved a bill Thursday to block 
the court-approved seizure of private property for use by developers.

The bill, passed 376-38, would withhold federal money from state and local governments that use powers of eminent 
domain to force businesses and homeowners to give up their property for commercial uses.

The Supreme Court, in a 5-4 ruling in June, recognized the power of local governments to seize property needed for 
private development projects that generate tax revenue. The decision drew criticism from private property, civil rights, farm 
and religious groups that said it was an abuse of the Fifth Amendment's "takings clause." That language provides for the 
taking of private property, with fair compensation, for public use.

The court's June decision, said House Judiciary Committee Chairman James Sensenbrenner, R-Wisconsin, changed 
established constitutional principles by holding that "any property may now be taken for the benefit of another private 
party."

The ruling in Kelo v. City of New London allowed the Connecticut city to exercise state eminent domain law to require 
several homeowners to cede their property for commercial use.

With this "infamous" decision, said Rep. Phil Gingrey, R-Georgia, "homes and small businesses across the country have 
been placed in grave jeopardy and threatened by the government wrecking ball."

The bill, said Chip Mellor. president of the Institute for Justice, which represented the Kelo homeowners before the 
Supreme Court, "highlights the fact that this nations eminent domain and urban renewal laws need serious and substantial 
changes."

But opponents argued that the federal government should not be interceding in what should be a local issue. "We should 
not change federal law every time members of Congress disagme with Ihe judgment of a locality when it uses eminent 
domain for the purpose of economic development," said Rep. Bobby Scott, D-Virginic.

The legislation is the latest, and most far-reaching, of several congressional response s to the court ruling. The House 
previously passed a measure to bar federal transportation money from going for improvements on land seized for private 
development. The Senate approved an amendment to a transportation spending bill applying similar restrictions. The bill 
now moves to the Senate, where Sen. John Cornyn, R-Texas, has introduced companion legislation.

About half the states are also considering changes in their laws to prevent takings for private use.

The Bush administration, backing the House bill, said in a statement that "private property rights are Ihe bedrock of Ihe 
nation’s economy and enjoy constitutionally protected status They should also receive! an appropriate level of protection 
by the federal government."

The House bill would cut off for two years all federal economic development lunds to states and localities that use 
economic development as a rationale for property seizures. It also would bar the federal government irom using eminent 
domain powers for economic development.

"By subjecting all projects to penalties, we are removing a loophole that localities can exploit by playing a 'she game' with 
projects," said Rep. Henry Bonilla, R-Texas, a chief sponsor.

hltp://cnn.\vorldncws.printtliis.clickabiiity.com/pt/cpt?action=cpi&titl<i=CNN.eorn+--f-Hou... 11/4/2005
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The House, by a voice vote, approved Gingrey's proposal to bar states or localities in pursuit of more tax money from 
exercising eminent domain over nonprofit or tax-exempt religious organizations. Churches, he said, "should not have to 
fear because God does not pay enough in taxes."

Eminent domain, the right of government to take property for public use, is typically used for projects that benefit an entire 
community, such as highways, airports or schools.

Justice John Paul Stevens, who wrote the majority opinion in Kelo, said in an August speech that while he had concerns 
about the results, the ruling was legally correct because the high court has "always allowed local policy-makers wide 
latitude in determining how best to achieve legitimate public goals."

Several lawmakers who opposed the House bill said eminent domain has long been used by local governments for 
economic development projects such as the Inner Harbor in Baltimore and the cleaning up of Times Square in New York. 
The District of Columbia is expected to use eminent domain to secure land for a new baseball stadium for the Washington 
Nationals.

Copyright 2005 The Associated Press. All rights reserved.This material may not be published, broadcast, rewritten, or 
redistributed.

Find this article at:
http://www.cnn.eom/2005/POLITICS/11/04/eminent.domain.ap/index.html

r Check the box to include the list of links referenced in the article.
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This memorandum describes how state legislatures are responding to the U.S. 

Supreme Court decision delivered on June 23, 2005, in Kelo v. N ew  London (04- 

108). In that case, the court determined that the "public use" provision of the 

takings clause of the 5th Amendment to the U.S. Constitution permits eminent  

domain for economic development purposes that provide a "public benefit" pursuant 

to a Connecticut statute. At the same time, the court acknowledged that nothing in 

its decision precludes a state from placing further restrictions on the use of eminent  

domain. This memorandum will discuss the categories of legislation that the 

National Conference of State Legislatures (NCSL) has observed, and present  

sum m aries and links to bills considered since the decision cam e down.

Categories of Legislation

NCSL has been tracking five typeis of legislation that state legislatures have either 

considered or are still considering since the decision in Kelo was reported. Each 

category restricts the use of eminent domain for jconom ic developm ent purposes to 

som e degree, while providing certain exceptions. The limitations may apply to 

econom ic development agencies created by local governments, or to municipalities 

and counties themselves. A broad range of approaches have been employed, from 

reiterating that eminent domain may be exercised solely for a public use, to 

prohibiting it for specified purposes.

A uthorization fo r a Public Use. Stipulates that em inent domain may be used only for 

a "stated public purpose" or a "recognized public use." The legislation may not 

define what constitutes such purposes or uses. (Delaware enacted this type of 

approach at the end of its 2005 regular session; see attached sum m ary of "Post -Kelo  

v. N ew  London State Eminent Domain Legislation.")

Restriction o f  Use to B lighted Properties. Limits the use of eminent domain for 

economic development purposes to blighted properties only, or to areas where the 

majority of properties are blighted and the remaining parcels are necessary to 

complete a redevelopment plan. This approach establishes additional criteria 

defining what constitutes blight that a local governm ent must satisfy before 

condemning private property for economic development purposes.

Enhanced Public Notice, Hearing and Negotiation Criteria. Requires local 

governm ents to hold public hearings before condem ning property for econom ic



developm ent purposes; notify affected property owners in advance of a hearing; and 

negotiate in good faith with property owners before condemning land.

Local G overnm ent Approval. Requires a vote of the locally elected legislative body 

before a redevelopment agency may initiate eminent domain for economic  

developm ent purposes. The vote may have to meet a super-majority threshold. In 

som e instances, the use of eminent domain by a local government may require  

approval by the state legislature.

Prohibiting Em inent Dom ain fo r Specified Purpo ses. Prohibits the use of eminent  

domain for economic development (e.g., residential, retail, commercial or 

industrial); for the primary purpose of generating additional tax revenue; or to 

transfer private property to another private use. This legislation normally includes 

exceptions, most frequently for blighted properties. (Alabama enacted this type of 

approach during its 2005 special session; Texas enacted this type of approach during  

its second special session; see attached summ ary.)

Other approaches designed to provide additional time to assess policy options 

include placing a moratorium on the use of em inent domain for economic  

developm ent purposes until a specified date, and establishing special legislative 

committees or task forces to study the issues and report back to the legislature with 

findings and recommendations. (Ohio enacted both these approaches during its 

2005 session; see attached summary.)

A summ ary of legislation considered by states that were either in session at the time 

the Kelo decision was delivered or convened a special session after the decision  

came down is attached to this memorandum.

Post-Kelo v. N ew  London State Eminent Domain Legislation 

Alabama 2005 Special Session

SB G8

Prohibits the use of eminent domain for retail, commercial, residential or apartment  

development; for purposes of generating tax revenue; or for the transfer of private 

property to another private party. Contains a blight exception.

(  Enacted.)



HB 14

Prohibits the use of eminent domain for retail, commercial, residential or apartm ent  

development; for purposes of generating tax revenue; or for the transfer of private  

property to another private party.

(Passed House; failed in Senate.)

SB 81. SB 89. SB 92

Prohibits the use of eminent domain for retail, commercial, residential or apartm ent  

development.

(Failed in Senate.)

HB 102. SB 91

Prohibits the use of eminent domain for an economic developm ent purpose and  

stipulates that its application may only be used for a public use.

(HB 102 failed in House. SB 91 failed in Senate.)

California 

2005 Session  

AB 1162

Places a moratorium on the use of eminent domain to acquire owner-occupied  

residential property for a private use until January 1, 2008.

(Passed Assembly; in Senate committee.)

SCA 12

Stipulates that public use does not include taking owner-occupied residential 

property for a private use.

(In Senate committee.)

ACA 22. SCA 15. AB 590

ACA 22 and SCA 15 stipulate that private property may only be taken for a stated  

public use. AB 390 stipulates that "public use" does not include taking non-blighted



property for another private use.

(ACA 22 introduced. SCA 15 introduced. AB 590 in Assem bly committee.)

Delaware

2005 Session

SB 217 (with House Amendment 11

Restricts the use of eminent domain by the state or a political subdivision to a 

recognized public use.

(E nacted .)

Illinois 

2005 Session  

HB 4091

Stipulates that the use of eminent domain may only be for a "qualified public use," 

meaning for public ownership and control. Prohibits eminent domain for private 

ownership or control, including economic development, unless approved by the state 

legislature.

(Introduced.)

Michigan 

2005 Session  

SB 693

Prohibits the use of eminent domain to transfer private property to another private 

entity unless the property is blighted or qualifies as a public use; public use does not 

include taking for general economic developm ent or generating additional tax 

revenue.

(Passed Senate; in House Committee.)

SJR E



Stipulates that if a person's principal residence is taken for public use, the amount of 

ju st  compensation shall not be less than 125 percent of the property's fair market 

value; public use does not include taking for general economic development or 

generating additional tax revenue.

(Passed Senate; in House Committee.)

HB 5060. HB 5078

Prohibits the use of eminent domain to transfer private property to another private 

entity for the primary benefit of the private entity.

(HB 5060 in House committee. HB 5078 in House Committee.)

Minnesota

2005 Special Session  

HF 117. HF 132

Prohibits the use of eminent domain to transfer private property to another private 

party.

(HF 117 failed to pass. HF 132 failed to pass.)

HF 123

Prohibits the use of eminent domain for economic development purposes.

(Failed to pass.)

New Jersey  

2005 Session  

SB 2739. AB 4392

Prohibits the use of eminent domain to condemn legally occupied residential 

property that meets applicable housing codes as part of a re evelopm ent project.

(In Senate Committee.)

New York

2005 Session



AB 8865. AB 9051, SB 5949

Requires a local government to vote to approve the proposed use of eminent domain  

to condemn private property for another private use.

(AB 8865 and AB 9051 in Assem bly committee. SB 5949 in Senate committee.)

AB 9043. AB 9050. SB 5946

Requires that an economic development plan approved by a local governm ent be 

prepared when eminent domain is used for economic developm ent purposes. 

Requires a public hearing to be held and includes additional public notice 

requirements. Requires the amount of compensation paid to a property owner when 

eminent domain is used for economic development purposes be greater than 100 

percent of fair market value.

(AB 9043 and AB 9050 in Assem bly committee. SB 594G in Senate Committee.) 

S B . 5 3 3 6

Stipulates that eminent domain can be used for ec 'nom ic developm ent purposes 

only if the area is blighted.

(In Senate committee.)

SB 5938

Stipulates that eminent domain can only be used for specified public projects.

Requires approval of the county legislature or city council if an industrial 

development agency decides to use eminent domain.

(In Senate committee.)

Ohio

2005 Session  

SB-167

Places a moratorium on the use of eminent domain for economic developm ent  

purposes that would ultimately result in the property being transferred to another  

private party in an area that is not blighted until December 31, 2006. Creates a task



force to study eminent domain issues.

(Enacted.)

SJR 6

Removes from municipalities the constitutional authority to use eminent domain  

unless the power is specifically granted to them by the state legislature.

(In Senate committee.)

HB 331

Places a moratorium on the use of eminent domain to condemn non-blighted  

property for economic development purposes where the property would be 

transferred to another private use. Creates a legislative task force to study eminent 

domain issues.

(Introduced.)

HJR 10

Prohibits the use of eminent domain for economic development where the primary  

purpose is to transfer private property to another private use.

(Introduced.)

Oregon  

2005 Session  

HP_3£Q5

Authorizes a public body to use eminent domain only if the primary purpose is to 

allow the public to own or use the property; such property may not be transferred to 

another private entity.

(Passed House; failed in Senate.)

Pennsylvania  

2005 Session



Prohibits the use of eminent domain for private commercial enterprise, with certain  

exceptions (including for blighted areas or those properties that meet the criteria 

contained in the state's redevelopment law).

(Passed House; in Senate Committee.)

HB 1835. HB 1836

Prohibits the use of eminent domain to turn private property into a nonpublic  

interest, or for the purpose of increasing the local governm ent's tax base.

(In House committee.)

HB 2Q29

Prohibits the use of eminent domain to condemn non-blighted property for retail, 

commercial residential or apartment development; for purposes of generating tax 

revenue; or for the transfer of private property to another private party.

(In House Committee.)

SB 881

Prohibits the use of eminent domain for private commercial enterprise, with certain  

exceptions (including for blighted areas or those properties that meet the criteria 

contained in the state's redevelopment law).

(In Senate Committee.)

Texas

200J Second Special Session

Prohibits the use of eminent domain to confer a private benefit on a private party or 

for economic development purposes, with certain exceptions.

(Enacted.)

fcLBJ.2, HBJL6



Prohibits the use of eminent domain to confer a private benefit on a private party or 

for economic development purposes, with certain exceptions.

(Failed in House.)

HJR 11. SJR 5

Prohibits the use of eminent domain for economic developm ent purposes or to 

confer a private benefit on a private party, with certain exceptions.

(HJR 11 failed in House. SJR 5 failed in Senate.)

2005 First Special Session

HJR 19. SJR 10. SB 62

Prohibits the use of eminent domain for economic developm ent purposes in most  

instances.

(HJR 19 passed House; failed in Senate. SJR 10 failed in Senate. SB 62 passed both 

houses; failed in conference committee.)

Wisconsin  

2005 Session  

AB 657

Prohibits the use of eminent domain to condemn non-blighted property if the 

property is to be transferred to another private entity.

(Passed Assembly; in Senate committee.)
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Heflev au thors  bill to protect  private property  r ights

(Washington, D.C.) —  U.S. Rep. Joel Hefley, R-Colo., introduced legislation last Friday that 
would work to protect the private property rights of American citizens.

Hefley introduced the Eminent Domain Limitation Act of 2005, which would prohibit a state from 
receiving federal funds for economic development projects if it has not enacted legislation to limit the use 
of eminent domain.

States must prohibit the use of eminent domain for economic development, and require an entity 
engaged in a “taking" to show the necessity of the property in question and that no other reasonable 
alternatives exist. States must also limit the uses for eminent domain to public health and safety, rights- 
of-way for public utilities and public highways and parks.

"This legislation is strong medicine, I know, but the Supreme Court’s decision is the worst thing I 
have seen from that court in years. It allows local governments to use the lure ol future revenues from 
private economic development projects to run roughshod over private properly rights.

“If the court's decision is allowed to stand nobody's properly wili be safe.

“This bill is not a euro all. However, a basic constitutional right is at stake, and I believe such a 
strong threat necessitates a strong response."

In Juno, the U.S. Supreme Court ruled in 5-4 decision that economic development can bo 
considered a public use, allowing local governments to take private property lor the purpose of 
generating income.
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T h is  m e m o ra n d u m  describes h o w  state  legislatures a rc  re sp o n d in g  to  the  U.S. S up rem e C ourt  
decis ion  delivered on  Ju n e  23, 2005, in Ke/o r. N n r  \umdtm (04-108). In that case, die  cou r t  
d e te rm in e d  that the  "public use" p ro v is io n  o f  the  takings clause o f  d ie  5'h A m e n d m e n t  to  the U.S. 
C o n s t i tu t io n  p erm its  e m inen t  d o m ain  fo r  e c o n o m ic  d e v e lo p m e n t  p u rp o se s  tha t  p rov ide  a "public 
benefit"  pu rsu an t  to  a C o n n ec ticu t  s ta tu te . A t  the  sam e rime, th e  c o u r t  acknow ledged  d ia t  n o th in g  
in its decis ion precludes a s ta te  from  p lacing  fu r th e r  res tr ic t ions o n  d ie  use o f  em inen t do m ain .  This 
m e m o ra n d u m  will discuss the categories o f  legislation that d ie  N a t io n a l  C o nfe ren ce  o f  State 
Legislatures (NCSL) has ob se rv e d ,  a n d  p resen t  su m m a rie s  a n d  links to bills considered  since the 
dec is ion  cam e  dow n.

C a t e g o r i e s  o f  L e g is la t io n
N C S L  has b ee n  tracking five types o f  legislation that state  legislatures have e ither  cons ide red  o r  arc 
still con s ider ing  since the decis ion  in Kelo was rep o r ted .  E ach  category  restricts the  use o f  e m ine n t  
d o m a in  for e c o n o m ic  d ev e lo p m en t  p u rp o se s  to  s o m e  degree, w hile  p rov id in g  certain exceptions.
T h e  limitations may apply to  e c o n o m ic  d ev e lo p m en t  agencies c rea ted  by local go v ern m en ts ,  »r to 
m unicipah ties  and  counties  them selves. A b ro ad  range o f  a p p ro a c h e s  have b ee n  em ployed , from  
reiterating that em inen t d o m a in  may be  exercised solely for a pub lic  use, to p roh ib iting  it for 
specified purposes .

1. Authorisation Joru Public Use. S tipulates tha t  em inen t  d o m a in  may be used only for a " tated 
public  p u rp o se "  or a " recognized  pub lic  use." H ie  legislation m ay no t  define  what 
con s ti tu tes  such  p u rp o se s  o r  uses. (D elaw are  enac ted  this tvpe  o f  a p p ro a ch  at the  c u e  o f  its 
2«K>5 regular session; see a t tach ed  su m m ary  o f  " P o s t -Kelo r. S ew  1 juniors S tate E m in e m
I )i imam I .cgislation.")

2. Rolnctttns of I ’ir to ll/nftcd Pmperties. Limits the use o f  e m ine n t  d o m ain  fo r  e co n o m ic  
d ev e lo p m en t  p u rp oses  to b lighted  p ro p er t ie s  only, or to  areas w here  the  majority o f  
p ro p er t ies  are blighted and  the  rem ain ing  parcels are n ecessary  to co m p le te  a red eve lo pm en t  
plan. Tins a pp roach  establishes add itional  criteria d ef in ing  w hat cons ti tu tes  blight that a 
local g o v e rn m e n t  m u s t  satisfy b e fo re  c o n d e m n in g  p riva te  p ro p e r ty  for e co n om ic  
d ev e lo p m en t  purposes .
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3. Enhanced Public Notice, Hearing and Negotiation Criteria. R equires  local g o v e rn m e n ts  to ho ld  
public hearings b e fo re  c o n d e m n in g  p rop er ty  fo r  eco n o m ic  d ev e lo p m en t  p u rp o ses ;  notify  
affected  p ro p e r ty  o w n ers  in advance  o f  a hearing; and  negotia te  in g o o d  faith w ith  p ro p e r ty  
ow ners  b e fo re  c o n d e m n in g  land.

4. Local Government Approved. Requires a vo te  o f  the  locally elected  legislative b o d y  b e fo re  a 
red e v e lo p m e n t  agency m ay  initiate em inen t  d o m a in  for e c o n o m ic  d ev e lo p m en t  p u ip o ses .  
The  v o te  may have  to m eet  a super-m ajority  th resho ld , In so m e  ins tances, the  use o f  
em inen t d o m a in  by a local g o v e rn m e n t  may require  app ro va l  by  the state  "legislature.

5. Prohibiting Eminent DomainJbr Specified Puiposes. P ro h ib its  the  use  o f  e m in e n t  d o m a in  for 
e co n o m ic  d ev e lo p m en t  (e.g., residential, retail, com m erc ia l  o r  industrial); fo r  the prim ary  
p u rp o se  o f  generating  additional tax revenue;  o r  to  t ransfer  p r iva te  property ' to a n o th e r  
private  use. 'This legislation normally  includes excep tions , m o s t  frequently  for b ligh ted  
properties . (Alabama enac ted  this type o f  a pp ro a ch  during  its 2005 special session; T exas  
enacted  this type o f  a p p ro a c h  during  its second  special session; see a t tac h ed  sum m ary.)

O th e r  app roach es  designed to  p ro v id e  additional time to assess policy o p t io n s  inc lude  p lacing a 
m o ra to r iu m  on the use o f  e m in e n t  d o m a in  fo r  e co n o m ic  d e v e lo p m e n t  p u rp o se s  until  a specified 
date, and  establish ing  special legislative co m m it te e s  o r  task forces to  s tu d y  the issues and re p o r t  back 
to the  legislature w ith  findings a n d  reco m m en d a tio n s .  (O h io  enac ted  b o th  these a p p ro a c h e s  during  
its 2005 session; see a ttached  summary'.)

A sum m ary  o f  legislation c o n s id e red  by states that were e ither  in session  at the  t im e the Kelo decision 
was delivered o r  c o n v e n ed  a special session a fte r  the decis ion  cam e d o w n  is a t tach ed  to this 
m e m o ra n d u m .

N ation ,il ( .iiti/rivncc oj S ta te  Isg is lih n v s
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A l a b a m a
2005 S p e c ia l  S e s s io n
SB OS
Prohib its  the use o f  e m in e n t  d o m a in  for retail, com m ercia l ,  res idential  o r  a pa r tm en t  d ev e lopm en t;  
fo r  p u rp o ses  o f  generating  tax revenue; o r  fo r  the  transfer o f  private  p ro p e r ty  to  a n o th e r  private  
party. C o n ta in s  a blight exception .
(Enacted.)

MB 14
Prohib its  the use o f  e m inen t  d o m a in  fo r  retail, com m ercial ,  residential o r  ap a r tm en t  d ev e lopm en t;  
fo r  p u rp o ses  o f  genera ting  tax revenue; o r  fo r  die  t ran sfe r  o f  private p rop er ty  to a n o th e r  private 
party.
(Passed H ouse ;  failed in Senate.)

SP. 81 , SB 89. SB 02
P roh ib its  the use o f  em inen t  d o m a in  for retail, com m ercia l ,  residential o r  a pa r tm en t  dev e lop m en t ,  
(bailed in Senate.)

M B I0 2 . SB 91
P roh ib its  the use o f  em inen t d o m a in  lo r  an  eco n o m ic  deve lo pm en t  p u rp o se  and  stipulates tha t  its 
app lica t ion  m ay  only be  used for  a public  use.
(H B  102 failed in H ouse . SB PI failed in Senate.)

C a l i fo rn ia  
2005 S e s s io n  
\ B  1162

Places a m o ra to r iu m  o n  the use  o f  e m in e n t  d o m a in  to  acquire  ow n er-o ccu p ied  residential p roperty  
fo r  a private  use until January 1, 2008.
(Passed A ssem bly; in Senate  com m ittee .)

SCA 12
Stipulates that public use d o es  n o t  include  taking ow n er-o ccu p ied  residential p ro p e r ty  for a private
Use.

(In  Senate  com m ittee .)

ACA 2 2 . SCA 13. AB 50(1
A C A  22 and  SCA 15 stipulate tha t  private  p ro p e r ty  may only he taken for a s ta led  public use. AB 
5 00  stipulates that "public  use" does  no t include t. king non-b lig h ted  p rop e l  tv for a n o th e r  private 
use.
(ACA 22 in troduced , SCA 15 in tro du ced . AB 500 in Assembly com m ittee .)

D e la w a r e  
2005 S e s s io n
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SB 21 7 (with H o u se  A m e n d m e n t  I )
R estric ts  the use o f  e m inen t  d o m a in  by  the  sta te  o r  a political subdiv is ion  to a reco g n ized  public  use. 
(Enacted.)

I l l in o is  
2 005  S e s s io n  
1-1B 4001
S tipu lates that d ie  u se  o f  e m in e n t  d o m a in  m ay only be fo r  a "qualified public use," m e an in g  fo r  
pub lic  o w n ersh ip  and  con tro l.  P ro h ib its  e m ine n t  d o m a in  fo r  p r iva te  ow nersh ip  o r  con tro l,  inc lud ing  
e c o n o m ic  d ev e lo p m en t ,  unless a p p ro v e d  by th e  state legislature.
( In troduced .)

M ic h iV a n  
2005  S e s s io n  
SB 603
P roh ib its  the use o f  em inen t  d o m a in  to  tran sfe r  p r iva te  p roperty’ to  a n o th e r  p r iv a te  entity unless die  
p ro p e r ty  is b lighted  o r  qualifies as a pub lic  use; public  use  d o es  n o t  inc lude  taking for  general 
e c o n o m ic  d e v e lo p m e n t  o r  g en e ra t in g  add itional  tax revenue .
(Passed Senate; in H o u s e  C o m m ittee .)

SIB F.
Stipulates that if a p e rso n 's  principal res idence  is taken for  public  use, d ie  a m o u n t  o f  just 
c o m p e n s a t io n  shall n o t  be  less than  125 p e rc en t  o f  the  p roper ty 's  fail- m arke t  value; public  use d o es  
n o t  incl ade taking for  general e c o n o m ic  d ev e lo pm en t  o r  g ene ra t ing  additional tax revenue.
(Passed  Senate; in 1 lo u se  C o m m ittee .)

I IB 51 if.11. 1 IB 3(>~X
Pro h ib its  the  use o f  em inen t d o m a in  to t ransfer  p riva te  p ro p e r ty  to  a n o th e r  p riva te  entity for the 
p r im ary  benefit  o f  the private  entity.
(I IB 5014) in 1 louse  c om m it tee .  I IB 5078 in 1 louse  C o m m ittee .)

M i n n e s o t a
2005 S p e c ia l  S e s s io n
l i b  I 17. H P  132
Pro h ib its  the use ol em inen t  d o m a in  to transfe r  private p ro p e r ty  to  a n o th e r  private  partv.
( l i b  I P  failed to  pass. H b  152 failed to  pass.)

11b 123
P roh ib its  the use ol em inen t d o m a in  lo r  eco n o m ic  d ev e lo p m en t  p u rp o ses .
(bailed to pass.)

N e w  j e r s e y  
2005  S e s s io n
SB 273*). AB 4302

S itlio iu il (.otij•irru t' of St.tit {jvtshtiurt <
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P roh ib its  the use o f  e m in e n t  d om ain  to c o n d e m n  legally occupied  residential p rop er ty  th a t  meets 
applicable  h o u s in g  codes  as p ar t  o f  a red e v e lo p m e n t  project.
(In Senate  C om m ittee .)

N e w  Y o rk  
2005 S e s s io n
AB R865. AB 0 0 5 1 . SB. 5940
Requires a local g o v e rn m e n t  to v o te  to a p p ro v e  d ie  p ro p o se d  use o f  em inent d o m a in  to  c o n d e m n  
priva te  p ro per ty  for a n o th e r  private  use.
(AB 8805 and  A B  0051 in A ssem bly  com m it tee .  SB 5949 in Senate  com m ittee.)

AB 9(143. AB 9 0 5 0 . SB 59-10
Requires tha t  an econ o m ic  d ev e lo p m en t  plan app ro v ed  by a local g o v e rn m e n t  be  p rep ared  w h en  
em inen t  d o m a in  is used for e co n om ic  d ev e lo p m en t  pu rposes . Requires a public  hearing to  be  held 
and  includes additional public  notice  requ irem ents . Requires the a m o u n t  o f  c om p en sa t io n  paid iO a 
p ro p e r ty  o w n e r  w h e n  e m in e n t  d o m ain  is used for e co n o m ic  d ev e lo p m en t  p u rp o se s  be grea te r  dian 
100 p ercen t  o f  fair m arket value.
(AB 9043 a n d  A B  9050 in A ssem bly  com m ittee .  SB 5946 in Senate  C om m ittee .)

SB 5930
Stipulates that e m in en t  d o m a in  can be  used  for e co n o m ic  d ev e lo p m en t  p u rp o ses  only i f  the  area is 
blighted.
(In Senate com m ittee .)

SB 5 9 3S
Stipulates tha t em inen t  d o m ain  can only lie used tor speciiied  public  projects. Requires approva l o f  
the county  legislature o r  city council  i f  an industrial d ev e lo pm en t  agency decides to  use em inen t 
dom ain .
(In Senate  com m ittee .)

O h io
2005 S e s s io n  
SB lt.7
Places a m o ra to r iu m  on the  use o f  e m in en t  do m ain  for eco n o m ic  deve lop m en t  pu rp oses  that w ou ld  
ultimately result in the p ro p er ty  being transferred  to  an o th er  private  party in an area that is no t  
b lighted until D e c e m b e r  31, 2006. C reates a task force to  study e m in en t  do m ain  issues.
(Enacted.)

SJR 6
R em o v es  f ro m  municipalities the consti tu t iona l  aulhoiity  to  use em inen t d o m a in  unless the pow er  is 
specifically g ran ted  to  th em  by the state legislature.
(In Senate  com m ittee .)

S t ih o t u i !  ( . tm fe m u <• u / 'S tu k  1 M '/s/.lfU IW *
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I IP 331
Places a m o ra to r iu m  o n  the u se  o f  e m ine n t  do m a in  to  c o n d e m n  n o n -b l ig h te d  p ro p er ty  for 
ec o n o m ic  d ev e lo p m en t  p u rp o ses  w h ere  the  p ro p e r ty  w o u ld  be  transfe rred  to a n o th e r  p riva te  use. 
C rea tes  a legislative task force to  study e m in e n t  do m ain  issues.
(In troduced .)

H JR  10
P ro h ib its  d ie  use o f  e m in e n t  d o m a in  fo r  e c o n o m ic  d e v e lo p m e n t  w h e re  the  p rim ary  p u rp o s e  is to 
tran sfe r  p riva te  p ro p e r ty  to  a n o th e r  p r iva te  use.
(In troduced .)

O r e g o n  
2005 S e s s io n  
H P  3505
A u th o r ize s  a pub lic  b od y  to  use em in e n t  d o m a in  only i f  the  p r im ary  p u rp o se  is to allow the  public  
to  o w n  o r  use the  p roper ty ;  such  p ro p er ty  m ay no t  be tran sfe rred  to a n o th e r  p r iva te  entity.
(Passed H ouse ;  failed in Senate.)

P e n n s y l v a n ia  
2005 S e s s io n  
H P  2054
P roh ib its  the  use o f  em inen t  d o m a in  for p r iv a te  com m erc ia l  en terprise , w ith  certain  excep tions 
(including for b ligh ted  areas o r  those  p ro p e r t ie s  that m eet  the  criteria c on ta ined  in the  state's 
r ed e v e lo p m e n t  law).
(Passed  H ouse ;  in Senate  C om m ittee .)

H P  I S 35. H P  !S3f.
Proh ib its  the  use o f  em inen t d o m a in  to  turn  p riva te  p ro p e r ty  in to  a n o n p u b lic  interest, o r  for the  
p u rp o s e  of increasing the ocal g o v e rn m e n t 's  tax base.
(In I louse  com m ittee .)

H P  2 < I2 ‘ )

Pro h ib its  the use o f  e m in en t  d o m a in  to c o n d e m n  n o n -b l ig h te d  p ro p e r ty  fo r  retail, com m ercia l ,  
residential or  a p a r tm en t  dev e lo p m en t;  for p u rp o se s  o f  g en e ra t in g  tax tevenue; o r  for the transfe r  o f  
p r iva te  p rop er ty  to a n o th e r  p r iva te  party.
(In H o u se  C om m ittee .)

H* Kttl

Proh ib its  the  use of e m in en t  d o m a in  for p riva te  com m erc ia l  en te rp rise ,  with certain excep tions  
(including for b lighted  areas o r  those  p ro p er t ie s  that m eet the criteria c on ta ined  in the  state's 
red e v e lo p m e n t  law).
(In Senate  C o m m ittee .)

IWi'ioitu/ t.onfemuc oj Xtatt Ijevs/jf/tnv
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T  e x a s
2005 S e c o n d  S p e c ia l  S e s s io n  
SB 7
Prohib its  the use o f  e m in e n t  d om ain  to c on fe r  a private  benefit  on  a p r iva te  party  o r  for e co n om ic  
d ev e lo p m en t  p u rposes ,  w ith  certain exceptions.
(E n a c te d .)

HP. 12. HB If.
P roh ib its  the use o f  e m in e n t  d o m a in  to c on fe r  a private  b en e f i t  on  a p r iva te  parly  o r  fo r  eco no m ic  
d ev e lo p m en t  p u rpo ses ,  w ith  certain exceptions.
(Failed in House.)

1-1 IK I I . SIR n
Proh ib its  the use o f  e m in e n t  do m ain  for e co n o m ic  d e v e lo p m e n t  p u rp o se s  o r  to  c o n fe r  a private 
benefit  on  a private  pa tty ,  with certa in  exceptions.
(HJR 11 failed in Mouse. SJR 5 failed in Senate.)

2005 F i r s t  S p e c ia l  S e s s io n  
MIR 19 . SIR 10. SH 62
Proh ib its  the use o f  em inen t  d o m a in  f o r  e co n o m ic  d ev e lo p m en t  p u rp o se s  in m o s t  instances.
(11)R 10 passed  I louse; failed in Senate. SJR 10 failed in Senate. Sli 62 passed  b o th  houses;  failed in 
con fe ren ce  com m ittee .)

W is c o n s in  
2005 S e s s io n  
A P. 657
Proh ib its  the use o f  em inen t d o m ain  to  c o n d e m n  no n -b lig h ted  p ro p e r ty  i f  the p ro p e r rv  is to  be  
transferred  to  a n o th e r  p riva te  entity.
(Passed Assembly; in Senate  com m ittee .)

Siitioiuil Confcnmc oj Stair I jy jsii In tv>
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Representative Jay Ramras 
Co-Chair, House Resources 
V-Chair, Economic Develop. 

Tourism & Trade 
House State Affairs 

119 N. Cushman St. Suite 207 
Fairbanks, Alaska 99701 
Phone: (907) 452-1088 

Fax: (907) 452-1146

Alaska State Legislature While in Session 
State Capitol, Room 104 

Juneau, Alaska 99801-1182 
(907) 465- 3004 
Fax: 465-2070 

Toll Free: (877) 465-3004

House District 10

House of Representatives

Sectional Summary 
HB 321/High Risk DUI 

Work Order 24-LS1099\G

"A n  A c t re la tin g  to h igh  r isk  o p e ra tio n  o f a  m o to r vehicle, a i r c r a f t ,  o r  w a te rc ra f t  w h ile  u n d e r  
th e  in flu en ce  o f  an  a lcoho lic  b ev e ra g e , in h a la n t, o r  co n tro lled  s u b s ta n c e  a n d  to re fu sa l to  
su b m it to a ch em ica l te s t."

S ec tio n  1. AS 2S.35.030(b) States that when the court finds that a defendant had a BA C of 0.16 
o r g reater the court shall im pose a m inim um  sentence o f im prisonm ent as follow s:

(i) not less than 144 consecutive hours and a fine o f  not less than S I ,500 if it is a first 
offense;

(ii) not less than 40  days and a fine o f  not less than S3,000 if the person has been
previously  convicted  once;

(iii) not less than SO days and a fine o f not less than $4 ,000  if  the person has 
previously been convicted  twice;

(iv) not less than 140 days and a fine o f not less than $5 ,000  if  the person has
previously  been convicted  three tim es and is not subject to felony DUI charges;

(v) not less than 360 days and a fine of not less than $7,000 if the person has been
convicted  four o r m ore tim es and is not subject to  felony D U I charges.

S ec tion  2. AS 28.35.030(k) Technical am endm ent.

S ec tion  3. AS 2S.35.032(g) Increases m inim um  sentencing requirem ents for the crim e o f 
refusal to subm it to a chem ical test to the same as those im posed in section 1, under AS 
28.35.030(b).

Reprosontative_Jay_Rnmras@logis.state.ak.us

mailto:Reprosontative_Jay_Rnmras@logis.state.ak.us


CONCEPTUAL AMENDMENT 1

O FFE R E D  IN T H E  H O U SE  BY REP. K EV IN  M E Y E R
TO : CS HB 321 (JU D )

1 A dd a  new  sec tion :

2 AS 33.20.010(a) is am ended to read:

3 (a) N othw ithstanding AS 12.55.125(0(3) and 12.55.125(g)(3), a  prisoner

4 , convicted o f  an offense against the state o r a political subdivision o f the state and

5 sentenced to a term  o f im prisonm ent that exceeds three days is entitled  to a

6 deduction o f one-third  o f the term  o f im prisonm ent rounded o ff  to the nearest day if

7 the prisoner follow s the rules o f the correctional facility  in w hich the prisoner is

8 confined. A p risoner is not eligible for a good tim e deduction  if the prisoner has

9 been sentenced

10 (1) to a m andatory 99-year tc :m  o f im prisonm ent under AS

11 12.55.125(a) after June 27, 1996;

12 (2) to a definite term  under A S 12.55.125(1); |ORJ

13 (3) for a  sexual felony under AS 12.55 .125(i) and In s  one o r  more

14 p rior sexual felony convictions i ,'icrm ined under A S  12.55.145(a)(4): o r

15 (4) to a m a n d a to ry  te rm  o f 144 co n secu tiv e  h o u rs  u n d e r  AS

16 28.35.030(h)(1)(B ) o r  28.35.032(u)( 1)(A ).

17

18

19

20 
21 
22

23

24



FISCAL NOTE
S T A T E  O F  A L A S K A
2006 L E G I S L A T I V E  S E S S I O N

R e v is io n  D a te /T im e  (N o le  if  c o r re c t io n ) :_____________________
T itle  "A n  net re ln tinq  to ope ra tio n  o l m o to r veh ic les  ...

Fiscal Nole Number:
Bill Version:
() Publish Date:

H B 321

C orrec tions

w h ile  under the in fluence  o l a lco h o lic  beve raae .inha lan : o r...”

Dept. A ffec ted :
[ R D U ____________________________
C om po n e n t Ins titu tion  D irec to r's  O 'fice

Ins titu tiona l F ac ilities

S ponsor
R eques te r

R e p re se n ta tive  R am ras
Jud ic ia ry . F inance

E x p e n d i lu r e s /R o v c  ’ e s

C o m po n e n t No. 

(T h o u s a n d s  o f  D o lla rs )

524

N ote: A m o u n ts  do no t inc lude  in lla tio n  un less o the rw ise  no ted  be low

O P E R A T IN G  E X P E N D IT U R E S FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 F Y  2012

P ersona l S e rv ices

T rave l
C on tra c tu a l

S upp lies
E qu ipm ent

Land A S truc tu res

G ran ts  & C la im s
M isce llaneous

7 1 3 9 713 9 713.9 • • •

13.1 13.1 13.1 • • •

379.1 379.1 379.1 • • •

94.5 94 .5 94 .5 • •

OS 0.8 0.8 • •

• • •

• • •

• • •

T O T A L  O P E R A T IN G 1.201.4 1,201.4 1 ,201 .4 0.0 0.0 0.0

C A P IT A L  E X P E N D IT U R E S

C H A N G E  IN R E V E N U E S  (

FU N D  S O U R C E (T h o u sa nd s  o f D o lla rs )

1002 F ede ra l R ece ip ts
1003 G F M atch
1004 GF

1005 G F /P ro g ra m  R e ce ip ts  
1037 G F /M o n ta l H ea lth

G '.tior (Spooly Typo-D o r  % abbreviate)

•
• •

1,201.4 1.201 4 1.201.4 •

• •

• •

• ■

T O T A L 1.201.4 1.201.4 1.201.4 0.0 0.0 0.0

E s t im a te  o f  a n y  c u r re n t  y e a r  (FY 20 0 6 ) c o s t.  0  0
C h e c k  th is  b o x  (X) i f  fu n d in g  fo r  th is  b i l l  is  in c lu d e d  in  th e  G o v e rn o r 's  FY  2007 b u d g e t p ro p o s a l:  I I

P O S IT IO N S

F u ll-tim e 0 0 0 0 0 0

P a rt-tim e 0 0 0 0 0 0

T em pora ry 0 C 0 0 0 0

A N A L Y S IS : iA t;,a n  o lo rw d fo  p ago it  nncossory)

The* le g is la t io n  p ro p o s e s  a  n e w  c a te g o ry  o f p e n a lt ie s  fo r  in d iv id u a ls  c o n v ic te d  o f  m is d e m e a n o r  d r iv in g  

w h ile  u n d e r  th o  in f lu e n c e  w ith  a  B A C  o f  A G  o r h ig h e r .  It a ls o  in c re a s e s  th e  p e n a lt ie s  fo r  m is d e m e a n o r  

re fu s a l to  s u b m it  to  a  c h e m ic a l t<*st

(P le a s e  s e e  p a g a  tw o  fo r  f is c a l d e ta i l)

Prepared by S h n rle o n  G n tl n. D ire c to r_________________________________________ P hone  (90 7 ) 4650330
D iviihCO A d m in is tra tiv e  Sory icor.__________________________________________  DatoTTimo 1/31/00 7 'JH AM

A ;H K ovcd  b y  P o rtia  C  K P jr k c r .  O uputy  C om m iss ione r________________________  D ate  1/31/200G_____
A g e n c y  D e p a rtm e n t o l C o rre c tio n s

i»nwj * 7  J w i Pago 1 of 2



FISCAL NOTE

ANALYSIS CONTINUATION

Tota l N rm bo r and Percentage o f M isdem eanor DUI O ffondors and Refusal.- fo r 2005:

STATE OF ALASKA HILL NO. HB -21
2006 LEGISLATIVE SESS.ON

First Conviction 2,642 83.13%
Second Conviction 449 14.13%
Third Conviction 76 245%
Fourth Conviction 8 0.25%
Filth Conviction 1 0 03%

Total 3,178 100.00%

Average M isdem eanor DUI O ffenders and Refusals per Year (2002-2’>05): 3,623 
Estim ated 55% o f M isdem eanor DUI O ffenders w ith  a DAC o f .16 or h ighe r: 1,993

2006 Estim ated Average CRC Bod Rale : $78.23 
2006 In s titu tion  Bed Rate : $107,<12

D is tribu tion  Based on Estim ated C onv ic tion  Percentages:

Estim ated
O ffenders

Increased 
Sentenced Days

Increased
Mandnvs

Increased
Totals

First Conviction (CRC's.i 37 00% G36 3 1,913 S149.649.C1
First Conviction 51.13% 1,019 3 3.057 S32B.33? 01
Second Conviction t4 t:- 262 20 5,631 S604.906 61
'third  Conviction 2 45% 49 20 978 S105.07l.97
Fourth Conviction 0 26% 5 20 100 S 10.776 61
Fifth Conviction 0 03% 1 40 20 S 2 694 15

Tota l 100,00% 1,993 11,704 $1,20",,430,96

Pogo 2 of 2



FISCAL NOTE
STATE OF ALASKA
2006 LEGISLATIVE SESSION

R e v is io n  D a le /T im e  (N o te  i f  c o r re c t io n ) :_________________
T itle  A gg ra va te d  d runk d riv ing  that inc reases  the

a m oun t o l tim e  to be served

Fiscal Note Number:
Bill Version:
(H) Publish Date:

D ept. A ffec ted : 
RDU

1
C S H B  3 21 (JU D )

2/10/06

P ub lic  S a fe ly
A la ska  S ta le  T roope rs

C om po n e n t A S T  D e ta ch m e n ts
S p o n so r
R e q u e s te r

R e p resen ta tive  R am ras
H ouse  Jud ic ia ry  C om m ittee

Expenditures/Revenues

_  C om ponen t No. 

(T h o u s a n d s  o f  D o lla rs )

2 2 2 5

N ote : A m oun ts  do no t inc lude  in fla tion  un less o therw ise  no ted  below .
O P E R A T I N G  E X P E N D I T U R E S F Y  2007 F Y  2008 F Y  2009 F Y  2010 F Y  2011 F Y  2012
P ersona l S erv ices 
T rave l 
C on trac tua l 
S upp lies  
E qu ipm ent 

Land  & S tructu res 

G ran ts  & C la im s 
M isce llaneous

T O T A L  O P E R A T I N G 0.0 0.0 0.0 0.0 0.0 0.0

|C A P I T A L  E X P E N D I T U R E S '

C H A N G E  IN R E V E N U E S  (

F U N D  S O U R C E (T housands  o f D o lla rs )
1002 Federa l R ece ip ts I
1003 G F M atch
1004 G F

1005 G F/P rog ram  R ece ip ts
1037 G F /M en ta l H ea lth

O the r (Specify Typo--Do not nbbrevialo)
T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  (FY2006) c o s t :  0 0_______
M a r k  t h i s  b o x  (X) i f  f u n d i n g  f o r  t h i s  b i l l  i s  i n c l u d e d  i n  t h e  G o v e r n o r ' s  F Y  200G b u d g e t  p r o p o s a l :  

P O S I T IO N S
F u ll-tim e

P a rt-tim e
Tem pora ry

A N A L Y S I S :  (Attach a ivparuto lingo if nvcv&sary)
If p a s s e d , th is  b ill w il l p ro v id e  e n h a n c e d  ja i l  te rm s  fo r  th o s e  c o n v ic te d  o f re fu s a l to  s u b m it  to  a  c h e m ic a l te s t 

a s  w e ll a s  D r iv in g  U n d e r  th e  In f lu e n c e  (D U I)  w h e n  th e ir  a lc o h o l le v e ls  a re  fo u n d  to  b e  o v e r  .1 6 0  w h ile  

o p e ra t in g  a  m o to r  v e h ic le .

V .'ith  th o  in c re a s e d  p e n a lt ie s ,  it c a n  b e  r e a s o n a b ly  e x p e c te d  th a t th e  d e fe n d a n t  w il l  m o u n t a  m u c h  m o re  

a g g re s s iv e  d e fe n s e . A s  a  re s u lt ,  th e re  w ill b e  a n  in c re a s e  in  c o u r t  te s t im o n y  t im e . T h o  c o s t a s s o c ia te d  w ith  

th is  in c re a s e d  c o u r t  t im e  is  e x t re m e ly  v a r ia b le  a n d  n e a r ly  im p o s s ib le  to  p re d ic t .  F o r  n o w , th is  c o s t  w o u ld  b e  

a b s o rb e d  b y  u t il iz in g  e x is t in g  r e s o u rc e s  c f  th e  d e p a r tm e n t.

P repa red  by. l io u to n . in i Jarnnr. H o lgoe__________________________________________  P honu  907 -2 6 9 -1 5 3 2

D iv is io n  A laska  S ta lo  T roo p e rs  D a te /T im e  1 /17/06  11:44 A M

A p p ro ve d  by: C o m m iss ione r W illiam  Tandeske__________________________________________ D a lo  1 /17/2006

A g e n cy  D ep n n m o n t nl P ub lic  S a fe ty

OUII) Page 1 of 1



FISCAL NOTE
STATE OF ALASKA
2006 LEGISLATIVE SESSION

R e v is io n  D a le /T im e  (N o le  if  c o r re c t io n ) :_____________________
T ;.le "A n  A c t re la ting  to  h igh  risk opera tion  o f a m oto r
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Representative Jay Ramras 
Co-Chair, House Resources 
V-Chair, Economic Develop. 

Tourism & Trade 
House State Affairs 

119 N. Cushman St. Suite 207 
Fairbanks, Alaska 99701 
Phone: (907) 452-1088 

Fax: (907)452-1146

Alaska State Legislature While in Session 
State Capitol, Room 104 

Juneau, Alaska 99801-1182
(907) 465- 3004 
Fax: 465-2070 

Toll Free: (877) 465-3004

House D istrict 10

House of Representatives

Sponsor Statement 
HB 321

A n A ct re la tin g  to h igh  r isk  o p e ra tio n  o f  a  m o to r vehicle, a i r c r a f t ,  o r  w a te rc ra f t  w h ile  u n d e r  
th e  in flu en ce  o f  a n  a lcoho lic  b ev erag e , in h a la n t, o r  co n tro lled  su b s ta n c e  a n d  to re fu sa l to 
su b m it to a ch em ica l te s t."

This bill proposes new statu tory  language, which addresses tougher D riving Und_r the Influence 
(D U I) laws. Presently, it is a crim e in A laska to operate a vehicle w ith  a blood alcohol level of .OS 
or greater. This proposed legislation w ould not change the curren t law, but would create an 
enhanced crim e o f high risk driving under the influence. A person  com m its the crim e of high risk 
driving under the influence, if it is determ ined by a chem ical test that a p erson ’s blood alcohol 
concentration (B A C ) is .16 or greater. A person who is convicted  o f  high risk D U I w ould face 
double the m inim um  sentences o f  those convicted of DUI. U nder this legislation, sentencing for 
refusal to subm it to a chem ical test w ould also be m ade tougher, to  concur with the high risk D l ’l 
sentences.

Current inform ation from  the N ational H ighw ay Traffic Safety A dm inistration  (N U TSA ) show s that 
31 stales have already  adopted law s dealing  w ith enhanced penalties for high-blooti alcohol level 
driving offenses. T he NHTSA also reports that over h a lf  o f all alcoho l-related  fatalities involve 
som eone with a .15 BA C or higher. The high-risk d river provision o f  this bill will :ake c lear aim  
against the m ost egregious drunk driving offenders, prov id ing  s tille r  penalties is a legal rem edy to 
bring their num bers down. As we have seen from the needless and tragic incidents that have 
occurred in the Interior this sum m er, now  is the time for A laska to  address stricter penalties for 
h ighcr-risk driving under the influence.

This legislation is part o f a lull approach to im prove alcohol m anagem ent in Alaska. Earlier 
legislation introduced, which has been signed into lass, involved renew al o f  alcohol se n  er education 
cards. T his legislation allow s professional se rvers to renew  their alcohol se rver education cards, by 
dem onstrating their know ledge by passing  the w ritten test w ithout hav ing  to retake the introductory 
course.

Roprosontativo^Jay .Ramrnseici(jis.statc*.ak.us
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DEPARTMENT DIVISION DHL NUMBER •SPONSOR

H ealth  & Social Services F inance and ,'tanagm cn t HB 321 RAMRAS
Services

SHORT TITLL 0* LULL

RELATING TO DRIVING UNDER THE INFLUENCE

OCI'ARTMLNI POSI1 ION

S u p p o rt w ith  am endm ents

PMCPANLD uv

5 ta cy  Toner

DATL

0 1 /13 /2 0 0 6

COMMISSIONER S SIGNATURE

Karleen Jackson

UA1E

0 1 /2 3 /2 0 0 6

SUMMARY
OTHER AGENCIES AFFECTED OY DILL

A laska C ourt System  
D e p a rtm e n t o f C o rre c tio n s
D iv is ion  o f M otor V eh ic les 
D e p o rtm e n t o f Law

CONSTITUENT GROUPIS) Al FECTLD DY DILL

ORGANIZATIONAL SUPPORT 1 <)» l l ' l l

M others Aga inst D runk D rive rs

ORGANIZATIONAL OPPOSITION IO OILL

fiscal impact NONE U  FISCAl NOTE ATTACHED

DACF.CSOUt.O/llGISLATIVL INTENT

T h e  in te n t  o f  th e  p ro p o s e d  le g is la t io n  is  to  e s ta b l is h  a  n e w  c a te g o ry  o f  p e n a lt ie s  fo r  in d iv id u a ls  c o n v ic te d  o f  .0 8  to  le s s  
th a n .0 .1 6  p e rc e n t b y  w e ig h t  o f  a lc o h o l in  th e  p e rs o n 's  b lo o d . It a ls o  p ro p o s e s  to  in c re a s e  th e  p e n a lt ie s  fo r  th o s e  
c o n v ic te d  o f  0 .1 6  o r  m o re  p e rc e n t  b y  w e ig h t.

It is  u s e fu l to  re c o g n iz e  th a t  c l ie n ts  w ith  h ig h e r  B A C  le v e ls  o r re fu s e  to  s u b m it  to  a  c h e m ic a l te s t  a re  q u ite  d if fe re n t 
th a n  f ir s t  t im e  o r  lo w  le v e l o f fe n d e rs ,  a n d  th e y  p o s e  a  g re a te r  p u b lic  s a fe ty  r is k .

ANALYSTS OF Dlll/MtOG«AM EFFECTS

A c c o rd in g  to  N a t io n a l T ra f f ic  H ig h w a y  S a fe ty  A d m in is t ra t io n  (N H T S A )  in fo rm a t io n ,  th e y  h a v e  s ta te d  th a t  h ig h -r is k  
d r iv e rs  a re  th o s e  w ith  B A C  a t o r  a b o v e  .1 5  le v e l.  H B  321  s h o u ld  b e  c h a n g e d  to  re f le c t  th is  d e f in it io n ,  a s  H ig h w a y  
S a fe ty  in c e n t iv e  g ra n t fu n d s  w i l l  b e  t ie d  to  th e  e f fe c t iv e  d a te .

T h e re  d o e s  n o t a p p e a r  to  b e  a  c o n s is te n t  fo rm u la  a p p lie d  to  th e  in c re a s e d  p e n a lt ie s .  D B H  a d v o c a te s  th a t a n u m b e r  
o f  is s u e s  b e  a d d re s s e d  to  c o m b a t  th e  h ig h  r is k  d r iv e r  s u c h  a s  a n  in c re a s e  in  f in e s , ja i l  t im e , a n d  D M V  re in s ta te m e n t 
fe e s . A  1st t im e  D U I o f fe n d e r  w ith  B A C  b e lo w  15 w o u ld  re c e iv e  th e  c u r re n t  s a n c t io n s ,  b u t a  p e rs o n  w ith  a n  e le v a te d  
3 A C  o r  re fu s a l w o u ld  re c e iv e  in c re a s e d  s a n c t io n s  th a t  w o u ld  b e  d e r iv e d  b y  a  p e rc e n ta g e  o r s p e c if ic  d o lla r  a m o u n t.

APlNOMll.i' (.(.uvovill

P a g e  1, l in e  11 "b u t  le s s  th a n  0  15 p e rc e n t"  
P a g e  1, l in e  12 "b u t  le s s  th a t  15 0  m ill ig ra m s "  
P a g e  1. lin e  14 " le s s  th a n  15 g ra m s  o f  a lc o h o l

P a g e  2 . l in e s  1 8 -2 1 s a m e  c h a n g e s  a s  a b o v e

P . f A ' . f  A T T A C H  A  « |  C A « - A T f  * -W | I T  I  IP  A D I '  I T T U f i  AC C O M M |  » , »%  H P  A ' r A » T  V T L
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BILL ANALYSIS

B I L L  N O .  H B  3 2 1

P a g e  2 , lin e  2 3  th ro u g h  P a g e  3, lin e  8 
S a n c t io n s :

1 s t D U I O ffe n d e r ,  B A C  .1 4 9  & b e lo w  
S 1 5 0 0  m in im u m  f in e  
7 2  h o u rs  ja i l  t im e  
S 2 0 0  D M V  R e in s ta te m e n t

1 s t D U I O ffe n d e r ,  B A C  .1 5  &  a b o v e  o r  re fu s a l (5 0 %  in c re a s e )

S 2 2 5 0  m in im u m  f in e  
1 0 8  h o u rs  ja i l  t im e  
S 3 0 0  D M V  R e in s ta te m e n t

2 n d  D U I O ffe n d e r .  B A C  .1 4 9  & b e lo w  
S 3 0 0 0  m in im u m  f in e  
2 0  d a y s  ja i l  t im e  
S 5 0 0  D M V  R e in s ta te m e n t

2 n d  D U I O ffe n d e r ,  B A C  .1 5  &  a b o v e  o r  re fu s a l (5 0 %  in c re a s e )
S 4 5 0 0  m in im u m  f in e  
3 0  d a y s  ja i l  t im e  
S 7 5 0  D M V  R e in s ta te m e n t

U tilize- a p o rt io n  o f  th e  f in e s  to  c o v e r  c o s ts  o f  A S A P  a n d /o r  tre a tm e n t.

STATE OF ALASKA 
2006 LEGISLATIVE SESSION 
ANALYSIS CONTINUATION
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M IC M A E L  L . L E H S M E IE R  
O R G G O R Y  W . L C S S M E IC R  
KH C LQ O N  E . W IN T E R S

V IA  T E L E F A X  
T h e  H o n o rab le  Jay  R am ras 
S ta te  C ap ito l, R o o m  104 
Ju n eau , A K  99801-1182

Re: HB 321

D e ar R ep re sen ta tiv e  R am ras:

I am  the lo bb y ist fo r S tate Farm  Insurance C om panies. As 1 d iscu ssed  w ith  y o u r s ta f f  
ea rlie r th is m orn ing , S ta te  F arm  supports H ouse B ill 321 and encourages th e  L egislature to 
p a ss  this w o rth y  b ill.

S incerely,

Sheldon E . W in ters

L e s s m e i e r  &  W i n t e r s
LA W Y ER S  - LLC

V i n t a g e  B u s in e s s  P a r k  
3000 V i n t a g e  B o u l e v a r d  

S u i t e  100 
J u n e a u ,  A l a s k a  99801

TE L E PH O N E : (907) 798-4999 
FA C S IM ILE : (907) 79«-4999 

c-m a il : Iw O g a rw t

January 18, 2006
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N atio na l C o n fe re n c e  of S ta te  L e g is la tu re s

N a tio n a l H ig h w a y  T ra ff ic  S a fe ty  A d m in is t ra t io n

State High BAC Laws 
December 2004

T h is  c h a r t  is based  o n  A p p e n d ix  A  f ro m  "E v a lu a t io n  o f  M in n e s o ta 's  H ig h  BAC L a w ,"  a r e p o r t  is s u e d  b y  th e  N a tio n a l 

H ig h w a y  T ra f f ic  S a fe ty  A d m in is t ra t io n  s h o w in g  th e  s ta tu s  o f  S ta te  H ig h  BAC la w s  as o f  as o f  J a n u a ry  1, 2 0 0 2 . The 

cha re  w a s  u p d a te d  th ro u g h  J a n u a ry  1 0 , 2 0 0 5  u s in g  th e  jo in t  N C S L/N C S L  L e g is la t iv e  T ra c k in g  D a ta b a s e .

S tate  High-BAC Standards and  Penalties

S ta te

H igh

BAC

I lle g a l 

Per Se 

BAC

E n h a n ce d  P e n a lty  fo r  H ig h -B A C  O ffe n s e s

A riz o n a .1 5 .0 8 I f  h ig h  BAC, m a n d a to ry  ja i l  30  c o n s e c u tiv e  d a y s ; a ll b u t  10 c o n s e c u tiv e  d ays  

m a y  be s u s p e n d e d  i f  s c re e n in g / t re a tm e n t  p ’ g ra m  c o m p le te d . M a n d a to ry  10 

c o n s e c u tiv e  d a y s  fo r  s ta n d a rd  1 s t o f fe n s e ; a ll b u t  24  c o n s e c u tiv e  h o u rs  m a y  

be  s u s p e n d e d  i f  c o m p le te  s c re e n in g / t re a tm e n t .  J u r is d ic tio n s  m a y  p ro v id e  

w o rk  re le a s e  p ro g ra m  a f te r  4 8  c o n s e c u tiv e  h o u rs  in  ja i l  fo r  h ig h -B A C  

o ffe n d e rs  v s . 2 4  c o n s e c u tiv e  h o u rs  fo r  o th e r  o ffe n d e rs . J u r is d ic tio n s  a lso  m a y  

p ro v id e  h o m e  m o n ito r in g  p ro g ra m  a f te r  15  c o n s e c u tiv e  d a y s  in  ja i l  fo r  h ig h -  

BAC v s . 2 4  c o n s e c u tiv e  h o u rs . M a x im u m  6 m o n th s  (w ith  3 0  c o n s e c u tiv e  d a y s ) 

vs. 6 m o n th s  (1 0  c o n s e c u tiv e  d a y s ) .  M a n d a to ry  m in im u m  fin e  $ 2 5 0  an d  

$ 2 5 0  a s s e s s m e n t vs . $ 2 5 0 , U pon  c o n v ic t io n ,  1 2 -m o n th  a d m in is t ra t iv e  

ig n it io n  In te r lo c k  re q u ire d  ( o r  c o u r t  m a y  re q u ire )  fo r  h ig h -B A C  o ffe n d e rs  a f te r  

lic e n s e  s u s p e n s io n  e n d s  o r  c o n v ic t io n ,  w h ic h e v e r  is  la te r  v s . no  re q u ire m e n t.

A rk a n s a s .1 5 .0 8 For a d m in is t r a t iv e  lic e n s e  s u s p e n s io n , h ig h -B A C  o ffe n d e rs  re c e iv e  180  d a ys  

s u s p e n s io n  o r  3 0  d a y s  s u s p e n s io n  fo llo w e d  b y  1 5 0  d a y s  re s tr ic te d  d r iv in g  

p r iv ile g e s  v s . 12 0  d a y s  s u s p e n s io n  w ith  re s t r ic te d  lic e n s e . R e s tr ic te d  lice n se  ( 

can  be  a v a ila b le  to  a ll 1 s t o ffe n d e rs . C o u rt can  o rd e r  ig n it io n  in te r lo c k .

C a lifo rn ia .20 .0 8 C o u rt m a y  c o n s id e r  BAC =  .2 0  as a s p e c ia l fa c to r  In  im p o s in g  e n h a n c e d  

s a n c t io n s  a n d  d e te rm in in g  w h e th e r  to  g ra n t  p ro b a t io n  ; id  m a y  g iv e  h ig h  BAC 

h e ig h te n e d  c o n s id e ra t io n "  In o rd e r in g  a n  ig n it io n  In te r lo c k  u p  to  3 y e a rs . In  

c o u n tie s  w ith  lic e n s e d  a lc o h o l e d u c a t io n /

c o u n s e lin g  p ro g ra m , o f fe n d e rs  p la c e d  on  p ro b a t io n  w ith  h ig h  BAC m u s t 

p a r t ic ip a te  in  p ro g ra m  fo r  a t  le a s t 6 m o n th s  v s . 3 m o n th s .

C o lo ra d o .1 5

2 0

08

j

r

F or s ta te 's  m a n d a to ry  t r e a tm e n t /s c re e n in g  p ro g ra m  fo r  a ll o ffe n d e rs , 

a s s e s s m e n t to o l re c o m m e n d s  L eve l 1 i f  BAC 3 . 15 ; Ju d g e , h o w e v e r, has 

J is c re tio n . I f  BAC = .2 0 :  m a n d a to ry  9 0  d a y s  ja i l  (1 0  d a y s  I f  p a r t ic ip a te  In 

j lc o h o l e d u c a t io n / t r e a tm e n t  p ro g ra m )  vs . 5 d a y s  u n le s s  p a r t ic ip a te  In 

i r o g ra rn .  $ 5 0 0 -1 5 0 0  One v s . * 3 0 0 - 1 ,0 0 0 .  6 0 -1 2 0  d a y s  (m a n d a to ry  GO) 

o m m u n lty  s e rv ic e  vs. 4 8 -9 6  h o u rs  (m a n d a to r y  4 8 ) .  A d m in is t ra t iv e  lic e n s in g  

ic t lo n  fo r  BAC > .2 0 :  c o m p le t io n  o f  a lc o h o l e d u c a tio n  o r  t r e a tm e n t  p ro g ra m  

e q u lre d  fo r  lic e n s e  re in s ta te m e n t .  I f  d r iv in g  u n d e r  th e  in f lu e n c e  (D W I)

hUp://w\vw. ncsl.org/programs/lis/Dui/highbac.hirn i /o n n n c
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1

c h a rg e  is re d u c e d  to  th e  le sse r c h a rg e  o f  d r iv in g  w h ile  im p a ire d , a nd  If BAC * 

=  .2 0 , th e n  "b e c a u s e  o f  such  a g g ra v a t in g  fa c to r , "  s a n c t io n s  Im p o s e d  m u s t be 

fo r  (g re a te r )  D W I o ffe n s e .

I C o n n e c tic u t .1 6 .08 12 0  d a y s  a d m in is t ra t iv e  d r iv e r  lice n se  s u s p e n s io n  v s . 9 0  d a ys , b u t  a ll ji 

o f fe n d e rs  m a y  o b ta in  re s tr ic te d  lice n se  a f te r  3 0  d a y s ,

L in d e r s ta te 's  d iv e rs io n  p ro g ra m , c o m p le t io n  o f  p re - t r ia l  r e h a b ilita t io n /a lc o h o l 

e d u c a tio n  re s u lts  in  d is m is s a l. I f  BAC = .1 6 , o f fe n d e r  a t te n d s  m o re  se ss io n s  ■! 

a t h ig h e r  c o s t th a n  o th e r  o ffe n d e rs .

1 D e la w a re .1 6

.20

.0 8 BAC =  .1 6 : n o t a u to m a t ic a lly  e lig ib le , b u t  ca n  a p p ly ,  fo r  "F ir s t  O ffe n se  

E le c tio n  P ro c e s s " (d is m is s a l o f  c r im in a l c h a rg e s  u p o n  c o m p le t io n  o f  

e d u c a t io n / t r e a tm e n t  p ro g ra m ) .  BAC = .2 0 :  D M V c o n d u c ts  " c h a ra c te r  j: 

r e v ie w "  ( re fe re n c e s  a n d  In te rv ie w )  p r io r  to  re in s ta t in g  lice n se . (

|F lo r id a .20 .0 8 F ine  $ 5 0 0 - S I , 0 0 0  vs . $ 2 5 0  -$ 5 0 0 . M a x im u m  9 m o n th s  ja i l  v s . 6 m o n th s . [ 

Ju d g e  c a n n o t a c c e p t g u ilty  p lea  to  le s s e r o ffe n s e . j

J jG eorg ia .1 5 .0 8 C o u r t  c a n n o t a c c e p t n o lo  c o n te n d e re  p lea  If v io la te  Ille g a l p e r  se  la w  and  BAC II 

=  .1 5 .  :

.20 .08 M a n d a to ry  m in im u m  10 d a ys  ja i l  (b e g in n in g  w ith  4 8  c o n s e c u tiv e  h o u rs )  vs . | ! 

no  m a n d a to ry  m in im u m ; m a x im u m  1 y e a r  v s . 6 m o n th s .  F ine  up  to  $ 2 ,0 0 0  

vs . $ 1 ,0 0 0 . M a n d a to ry  m in im u m  1 y e a r  d r iv e r  lic e n s e  c o u r t  s u s p e n s io n  a f te r  

re le a s e  f ro m  c o n f in e m e n t vs . m a n d a to ry  m in im u m  3 0  d a ys  s u s p e n s io n  

fo llo w e d  b y  re s tr ic te d  lice n se  fo r  6 0 -1 5 0  d a y s .

j j l l l in o is .1 5

.20

.08 BAC o n e  o f  s e v e ra l c r ite r ia  fo r  a s s ig n m e n t to  " r is k  c a te g o ry "  fo r  c o m p le t io n  o f  

t r e a tm e n t  p ro g ra m  fo r  lice n se  re in s ta te m e n t :  BAC <  .1 5  =  m in im a l r is k  (1 0  

h o u rs  e d u c a t io n ) ;  .1 5 - .1 9  BAC =  m o d e ra te  r is k  (1 0  h o u rs  e d u c a tio n  and  12 1 
h o u rs  e a r ly  in te rv e n t io n ) ;  BAC =  .2 0  =  s ig n if ic a n t  r is k  (1 0  h o u rs  e d u c a tio n  ; 

a n d  2 0  h o u rs  t r e a tm e n t ) .  H ig h  r is k  m u lt ip le  o f fe n d e rs  m u s t re c e iv e  =  75 >| 

h o u rs  o f  t r e a tm e n t  fo r  re in s ta te m e n t.  i

| | ln d ia n a .1 5 .08 BAC =  .1 5  Is a C lass B fe lo n y . M a x im u m  fin e  $ 5 0 0 0  v s . $ 5 0 0 . M a x im u m  ja i l  J 

1  y e a r  v s . 6 0  d a y s . i

^ o w a .1 5 .08 H ig h -B A C  o ffe n d e rs  e x c lu d e d  fro m  d e fe rre d  ju d g m e n t  o r  s e n te n c e  g e n e ra lly  !' 

a v a ila b le  to  1 s t o ffe n d e rs . M a n d a to ry  m in im u m  4 8  h o u rs  ja i l  vs . no I 

m a n d a to ry  ja i l .  M a n d a to ry  m in im u m  $ 5 0 0  f in e . F o r o th e r  o ffe n d e rs , 

m in im u m  is $ 5 0 0 , o r  $ 1 ,0 0 0  I f  p e rs o n a l in ju r y  o r  p ro p e r ty  d a m a g e  c ra s h . 1 
H o w e ve r, c o u r t  m a y  o rd e r  u n p a id  c o m m u n ity  s e rv ic e  In lie u  o f  f in e . 1

|K e n tu c k y 18 .0 8 3AC =  .1 8  Is o n e  o f  s e v e ra l "a g g ra v a t in g  c ir c u m s ta n c e s " ;  e n h a n c e d  p e n a lty  is 

n a n d a to ry  m in im u m  4 d a ys  ja i l ,  w h ic h  ’’s h a ll n o t  b e  s u s p e n d e d , p ro b a te d , 

:o n d it io n a lly  d is c h a rg e d , o r  s u b je c t to  a n y  o th e r  fo rm  o f e a r ly  re le a s e .”  M ust 

j ls o  b e  d e ta in e d  4 h o u rs  a f te r  a rre s t.  O th e r  1 s t o f fe n d e rs  m u s t re c e iv e  one  o f  

h e  fo l lo w in g :  $ 2 0 0 -$ 5 0 0  fin e , 4 8  h o u rs -3 0  d a y s  ja i l  o r  c o m m u n ity  la b o r, o r 

18 h o u rs -3 0  d a y s  c o m m u n ity  s e rv ic e .

IlL o u ls ia n a 15 0 8  r

r

I

c

M an d a to ry  4 8  h o u rs  Jail p r io r  to  p ro b a tio n . For o th e r  1 s t o ffe n d e rs , In lie u  o f 

r i ln im u m  10 d a y s  J a il, m a y  p a rt ic ip a te  in  s u b s ta n c e  a b u s e /d r iv e r  

m p ro v e m e n t p ro g ra m  an d  1) s e rv e  2 d a y s  Ja il, o r  2 )  p e r fo rm  4 d a ys  

o m m u n lty  s e rv ic e . |

J jf-'a lne | . I t , 0 8  I f -  

111
la n d a to r y  m in im u m  4 8  h o u rs  ja i l  p r io r  to  p ro b a t io n  a lte rn a t iv e s  vs . n o  

ta n d a to r y  Ja il.

M M innesota  | . 20 Q8 IE  

tt

r

f fe c t lv e  1 /1 /2 0 0 1 ,  D W I o ffe n s e s  a re  c a te g o r iz e d  in to  th re e  d e g re e s  based  on 

to  n u m b e r  o f  a g g ra v a t in g  fa c to rs  p re s e n t, w h ic h  In c lu d e  a p r io r  D W I o ffe n s e ,

AC >  .2 0 , a n d  d r iv in g  w ith  p a s s e n g e r <  1G y e a rs  o ld  a n d  > 3 6  m o n th s  l

http7Avww.ncsl.org/programs/lis/Dui/highbac.htm i /on < w >
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y o u n g e r  th a n  d r iv e r .  C r im in a l p e n a lt ie s  I f  h ig h  BA C  o n ly  a g g ra v a tin g  fa c to r , 

i .e . ,  s e c o n d  d e g re e  D W I, In c lu d e  m a x im u m  Ja il 1 y e a r  vs . 9 0  d a ys , m a n d a to ry  

m in im u m  fin e  $ 9 0 0  vs . $ 2 1 0 , m a x im u m  fin e  $ 3 ,0 0 0  v s . $ 7 0 0 . I f  BAC >  .2 0  

c o u r t  a ls o  m a y  im p o s e  a d d it io n a l p e n a lty  a s s e s s m e n t o f  $ 1 ,0 0 0 . In  a d d it io n , 

c o u r t  m a y  s ta y  s e n te n c e  e x c e p t lic e n s e  re v o c a t io n  i f  o f fe n d e r  s u b m its  to  le ve l 

o f  c a re  re c o m m e n d e d  In re q u ire d  c h e m ic a l u se  a s s e s s m e n t re p o r t .  C o u rt 

m u s t  o rd e r  h ig h -B A C  o ffe n d e rs  p e rs o n  to  s u b m it  to  re c o m m e n d e d  le v e l o f  

c a re . M a n d a to ry  "h o ld  fo r  c o u r t " :  u n le s s  m a x im u m  b a il Is im p o s e d  a f te r  

a r re s t ,  h ig h -B A C  o ffe n d e r  re le a se d  f ro m  ja i l  o n ly  i f  a g re e  to  a b s ta in  fro m  

a lc o h o l w ith  d a lly  e le c tro n ic  a lco h o l m o n ito r in g .  M a n d a to ry  a d m in is tra t iv e  

p re -c o n v ic t io n  lic e n s e  re v o c a tio n  1 8 0  d a y s  ( 3 0  d a y s  h a rd  re v o c a t io n )  vs . 90 

d a y s  (1 5  d a y s  h a rd ) ;  m a n d a to ry  p o s t-c o n v ic t io n  lic e n s e  re v o c a tio n  6 0  days 

( 3 0  d a y s  h a rd  re v o c a t io n )  vs , 3 0  d a y s  ( 1 5  d a y s  h a rd ) .  A d m in is t ra t iv e  p la te  

im p o u n d m e n t  e q u a l to  lice n se  re v o c a t io n  p e r io d  I f  BAC =  .2 0 .

M is s o u r i .1 5 .0 8 U pon  c o n v ic t io n ,  th e  c o u r t  m u s t o rd e r  o f fe n d e r  to  c o m p le te  s u b s ta n c e  abuse  

p ro g ra m . F o r p e rs o n s  w ith  a d m in is t r a t iv e  p e r  se  v io la t io n s ,  d r iv in g  p r iv ile g e s  

c a n n o t b e  re s to re d  u n t il s u c c e s s fu lly  c o m p le te  p ro g ra m . F or ca u se , c o u r t m a y  

m o d ify  b u t  m a y  n o t  w a iv e  th is  r e q u ire m e n t  I f  BAC >  .1 5

M o n ta n a .1 8 .0 8 C o u r t  m a y  r e s t r ic t  d r iv in g  to  v e h ic le  w ith  ig n it io n  in te r lo c k  d e v ic e , If  d e v ic e  is 

re a s o n a b ly  a v a ila b le , fo r  BAC =  .1 8 .

N e va d a .1 8 .0 8 O ffe n d e rs  w ith  BAC =  .1 8  m u s t be  e v a lu a te d  fo r  a lc o h o l/d ru g  a b u se  p r io r  to  

s e n te n c in g ,  w ith  $ 1 0 0  fe e . A lso  s e rv e  m in im u m  2 d a y s  ja i l  o r  4 8  h o u rs  

c o m m u n ity  s e rv ic e . O th e r  1s t o f fe n d e rs  m a y  re c e iv e  s u s p e n d e d  s e n te n c e  if  

p a r t ic ip a te  In t r e a tm e n t  p ro g ra m  b u t  m u s t  s e rv e  1 d a y  ja i l  o r  4 8  h o u rs  

c o m m u n ity  s e rv ic e .

N ew

H a m p s h ire

.1 6 .0 8 C lass A m is d e m e a n o r  vs . v io la t io n .  U p  to  1 y e a r  ja i l  v s . no  ja i l .  M a n d a to ry  

m in im u m  fin e  $ 5 0 0  vs . $ 3 5 0 ; m a x im u m  $ 2 ,0 0 0  v s . $ 1 ,0 0 0 . M a n d a to ry  

m in im u m  1 y e a r  lice n se  re v o c a tio n  v s . 9 0  d a y s . A d m in is t ra t iv e  re v o c a tio n  o f 

r e g is t r a t io n  o f  v e h ic le  re g is te re d  to  o f fe n d e r  re v o k e d  fo r  sa m e  p e rio d  as 

lic e n s e  r e v o c a t io n ;  h a rd s h ip  re g is t ra t io n  a v a ila b le  v s . n o  re v o c a tio n . M ay 

re c e iv e  c o n d it io n a l d is c h a rg e , w h ic h  m a y  in c lu d e  u p  to  5 0  h o u rs  c o m m u n ity  

s e rv ic e ,

N ew  M e x ico .1 6 .0 8 M a n d a to ry  m in im u m  4 8  c o n s e c u tiv e  h o u rs  ja i l  vs . no  m a n d a to ry  ja i l .

N o r th  C a ro lin a

_ _ i

.1 5

16

0 8 P e rso n  c o n v ic te d  w ith  BAC =  .1 5  m u s t  c o m p le te  s u b s ta n c e  a b u s e  a s s e s s m e n t 

a n d  t r e a tm e n t  p ro g ra m , i f  in d ic a te d , to  r e in s ta te  l ic e n s e . BAC =  .16  

c o n s id e re d  g ro s s  im p a irm e n t a n d  an  a g g ra v a t in g  fa c to r  in  s e n te n c in g ; le v e l o f  

p u n is h m e n t is d e te rm in e d  b y  w e ig h t in g  a g g ra v a t in g  a n d  m it ig a t in g  fa c to rs , 

flilso, to  o b ta in  re s tr ic te d  lice n se  a f te r  h a rd  s u s p e n s io n , ig n it io n  in te r lo c k  m u s t 

j e  In s ta lle d  fo r  o n e  y e a r, a n d  d r iv in g  w ith  BAC =  .0 4  p ro h ib ite d .  ]

O h io 17 0 8 ■ la n d a to ry  ja i l  t im e  d o u b le d  fro m  3 c o n s e c u t iv e  d a y s  (m a y  a tte n d  3 

z o n s e c u tiv e  d a y s  d r iv e r 's  in te rv e n t io n  p ro g ra m  in  lie u  o f  ja i l )  to  6 d a ys  (m a y  

i t t e n d  p ro g ra m  fo r  3 d a ys  in  lie u  o f  3 d a y s  Ja il b u t  m u s t s e rv e  3 d a ys  ja i l ) .

O k la h o m a 15 0 8

V

f

C

r

a

11

n a d d it io n  to  o th e r  p e n a ltie s  fo r  a ll o f fe n d e rs ,  o f fe n d e rs  c o n v ic te d  o f d r iv in g  

v lth  BAC =  .1 5  re c e iv e  m a n d a to ry  m in im u m  2 8  d a y s  In p a t ie n t  t re a tm e n t,  

o llo w e d  b y  m in im u m  1 y e a r  o f  s u p e rv is io n ,  p e r io d ic  te s t in g ,  a n d  a fte rc a re  at 

c fe n d a n t 's  e x p e n s e , 4 8 0  h o u rs  o f  c o m m u n ity  s e rv ic e  fo llo w in g  a f te rc a re ,  and  

n ln im u m  30  d a y s  ig n it io n  in te r lo c k  d e v ic e . T h is  s h a ll n o t  “ p re c lu d e  th e  

c fe n d a n t  b e in g  c h a rg e d  o r  p u n is h e d  u n d e r  o th e r  D W I s ta tu te s . ”  N o te : For 

n y  ty p e  o f  D W I o ffe n s e , p ro b a t io n  b e fo re  J u d g m e n t a v a ila b le . D e fe rre d  

jd g m e n t  a lso  a v a ila b le  u p o n  g u ilty  p le a  i f  c o m p le te  a lc o h o l/d iu g  p ro g ra m .

r  ■ ii ii ir " ‘ i
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R h o d e  Is la n d .1 5 .0 8 In  c o n tra s t  to  .1 0  =  BAC < .1 5 , o f fe n d e rs  w ith  BAC =  .1 5  re c e iv e  $ 5 0 0  fin e  

v s . $ 1 0 0 -$ 3 0 0  fin e , 2 0 -6 0  h o u rs  p u b lic  c o m m u n ity  re s t itu t io n  a n d /o r  

im p r is o n m e n t  fo r  u p  to  1 y e a r  v s . 1 0 -6 0  h o u rs  p u b lic  c o m m u n ity  re s t itu t io n  

a n d /o r  Im p r is o n m e n t fo r  up to  1 y e a r. N o te : .0 8  <  BAC <  .1 0  Is a c iv il 

o ffe n s e .

S o u th  D a k o ta .1 7 .0 8 C o u rts  m u s t re q u ire  p re -s e n te n c in g  a lc o h o l e v a lu a t io n s  vs . n o  su ch  

re q u ire m e n t

T e n n e s s e e .2 0 .0 8 M a n d a to ry  m in im u m  7 c o n s e c u tiv e  d a y s  o f  ja i l  v s . 4 8  c o n s e c u tiv e  h o u rs . I t  

a p p e a rs  th a t  In c e rta in  c o u n tie s  w ith  m o re  th a n  1 0 0 ,0 0 0  re s id e n ts , c o u r t  m ay  

a llo w  2 0 0  h o u rs  c o m m u n ity  s e rv ic e  in  l ie u  o f  ja i l  te rm .

U ta h .1 6 .0 8 As a n  a lte rn a t iv e  to  im p r is o n m e n t o r  c o m m u n ity  s e rv ic e , an o ffe n d e r  m a y  be 

a llo w e d  to  p a rt ic ip a te  In h o m e  c o n f in e m e n t  e le c tro n ic  m o n ito r in g  p ro g ra m ; 

a lc o h o l te s t in g  m a y  be p a r t  o f  p ro g ra m . C o u r t  a ls o  m a y  o rd e r  a lc o h o l o r  d ru g  

t r e a tm e n t  and  m a y  re q u ire  ig n it io n  In te r lo c k  as c o n d it io n  o f  p ro b a tio n . For 

e a ch  o f  th e s e  s a n c tio n s  c o u r t  m u s t g iv e  re a s o n s  on  re c o rd  i f  n o t  

im p o s e d /o rd e re d  i f  o f fe n d e r  had  BAC >  .1 6 .

V irg in ia .1 5 .0 8 M a n d a to ry  m in im u m  Ja il: 5 d a ys  i f  BAC .1 5  - .2 0 ; 10 d a y s  i f  BAC >  .2 0 ; no 

m a n d a to ry  m in im u m  If BAC < .1 5 .  Ig n it io n  In te r lo c k  re q u ire d  fo r  a n y  h ig h  

BAC o ffe n s e . F irs t o ffe n d e r  m a y  a t te n d  V irg in ia  A lc o h o l S a fe ty  A c t io n  

P ro g ra m  (V A S A P ) to  o b ta in  re s tr ic te d  lic e n s e . BAC =  .2 0  is one o f  s e v e ra l 

c r ite r ia  use d  to  In d ic a te  lo n g e r  a n d  m o re  In te n s iv e  e d u c a tio n .

W a s h in g to n .15 .0 8 M a n d a to ry  m in im u m  2 d a y s  ja i l  o r  3 0  d a y s  e le c tro n ic  h o m e  m o n ito r in g  vs . 24  

h o u rs  o r 15 d a y s  fo r  s ta n d a rd  o ffe n s e . Ig n it io n  In te r lo c k  d e v ic e  ( a f te r  lice n se  

s u s p e n s io n  o r  re v o c a tio n  p e r io d )  n o t  less  th a n  1 y e a r  v s . c o u rt d is c re t io n . 

M a n d a to ry  m in im u m  fin e  $ 9 2 5  vs . $ 6 8 5 . M a n d a to ry  c o u r t  d r iv e r  lice n se  

s u s p e n s io n /re v o c a t io n  1 y e a r  vs . 9 0  d a y s . D e fe rre d  p ro s e c u tio n  p ro g ra m  fo r  

a ll 1 s t o ffe n d e rs  re s u lts  In is s u a n c e  o f  5 -y e a r  p ro b a t io n a ry  lice n se  a nd  

d is m is s a l o f  c h a rg e  u p o n  c o m p le t io n  o f  2 - y e a r  t r e a tm e n t  p ro g ra m . C o u rt 

m u s t  o rd e r  Ig n it io n  in te r lo c k  i f  BAC =  .1 5 .

W is c o n s in 17

20

26

0 8 F ine p e n a ltie s  fo r  p e rs o n s  c o n v ic te d  o f  3 rd ,  4 th ,  a n d  5 th  D W I a re  d o u b le d  If 

3AC .1 7 - .1 9 9 ,  t r ip le d  If BAC .2 0 - .2 4 9 ,  a n d  q u a d ru p le d  I f  BAC = .2 5 . T h e  law  

does n o t in c lu d e  e n h a n c e d  p e n a ltie s  fo r  h ig h -B A C  1 s t o ffe n d e rs . W isco n s in  

a w  a lso  p ro v id e s  th a t  If  BAC Is k n o w n  ( fo r  f ir s t  o r  s u b s e q u e n t o ffe n s e s ) , th e  

c o u r t  s h a ll c o n s id e r  th a t  le v e l as a fa c to r  in s e n te n c in g ."

S o u rc e s : A p p e n d ix  A f ro m  "E v a lu a t io n  o f  M in n e s o ta 's  H ig h  BAC L a w ,"  Issu e d  b y  th e  N a tio n a l H ig h w a y  T ra ff ic  S a fe ty  

A d m in is t ra t io n ;  5 0 -s ta te  b ill s e a rc h e s  f c r  2 0 0 2 , 2 0 0 3  a n d  2 0 0 4  v ia  Jo in t N C S L /N H T S A  b il l t ra c k in g  d a ta b a s e ; W esH aw  

s e a rc h e s ; L e x is  s e a rc h e s .______________________________________________________________________________________________________
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Enhanced Sanctions For Higher Bacs 
A Summary Of States’ Laws

E nhanced  sanctions for d rivers convicted a second o r third time for D riving U nder the Influence (DUI) 
have been in place for m any years. Recently, many states have considered hard  core  offenders as those 
drivers who are arrested w ith high blood alcohol concentration (BA Cs). T w enty-nine states have a 
statute, regulation, or rule that p rovides for differential treatm ent for DUI offenders with h igher BACs 
(than the state 's standard  illegal lim it) such as .13 or .20 BA Cs, even for drivers who are First time 
offenders.

The N ational H ighw ay T raffic Safety A dm inistration (N H TSA ) sponsored a study by P reusser Research 
G roup to exam ine w hether these higher sanctions for higher BA Cs are effective in reducing DUI 
recidiv ism  and alcohol-related  crashes in selected stales. The study will docum ent how the law is being 
enforced and any problem s the states are having in im plem enting o r enforcing the law. The first step in 
this project is to sum m arize the high BA C system s in the 29 stales.

E n a c tm e n t o f S y stem s

M ost o f the 29 states enacted their high BA C statutes since 1990. Ten states have im plem ented laws 
since 1998, and five m ore states recently have strengthened their existing high BA C sanctions. Some 
states noted w idespread public support for the legislation and m ost states reported little opposition.

States w ith m ore extensive or m ore recent sanctions reported h igher levels o f publicity about the 
sanctions. Jail or vehicle-based sanctions, in particular, received considerable press attention in some 
states.

S tates define hi ah BA C in various ways and the threshold ranges from .13 to .20 BAC. Som e states 
selected the average BA C o f offenders as the threshold. Other states set the threshold al double the legal 
BAC lim it.

T ypes o f  S an c tio n s  fo r F irs t O ffe n d e rs

The types o f sanctions for high BA C first offenders include the follow ing;

• Longer or m ore in tensive education  or treatm ent
• A dditional o r enhanced d river sanctions such as jail, license sanctions, or fines
• I :se ol vehicle sanctions such as ignition interlocks and vehicle plate im poundm ent

Im p lem en ta tio n  C o n ce rn s

htip://www.nhtsa.dot.gov/peopIe/oiitreacli/lraftecli/'rr2-hS.htm 7/21/2003
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• High B A C  sanctions m ay further com plicate an already com plicated  DUI system
• H igher sanctions m ay increase the num ber o f BA C test refusals at tim e o f  arrest
• C ourts an d /o r prosecutors may allow high BA C offenders to plead down to a low er charge
• C ourts m ay view  the high BA C penalties as burdensom e and  thus fail to im pose the penalties
• C oncerns about jail overcrow ding and lim ited availability  o f  treatm ent facilities m ay limit the 

effectiveness o f these ja il sanctions.

29 S ta tes  w ith  E n h a n c e d  S an c tio n s  fo r  H ig h e r  B A C s

S ta te H igh
BA C

S ta n d a rd
BA C

S ta te H igh
B A C

S ta n d a rd
BA C

A rk a n sa s .18 .10 M aine .15 .OS
A riz o n a .18 .10 M in n eso ta .20 .10
C a lifo rn ia .20 .08 N evada .18 .10

C o lo ra d o .15/. 20 .10 New
H a m p sh ire .16 .OS

C o n n e c ticu t .16 .10 New M exico .16 .08

D e law a re . 16/.20 .10 N o rth
C a ro lin a .15/.16 .08

F lo rid a .20 .OS O hio .17 .10
G e o rg ia .15 .10 O k lah o m a .15 .10
Id ah o .20 .08 R hode Is la n d .15 .08
Illino is . 15/.20 .08 S o u th  D ak o ta .17 .10
In d ia n a .15 .10 T ennessee .20 .10
Iow a .15 .10 V irg in ia .20 .08
K a n sas .15 .08 W ash in g to n .15 .08
K e n tu ck y .18 .08 W isconsin 17/.20/.25 .10
L o u is ia n a .15 .10

H O W  T O  O R D E R

For a copy o f Evaluation o f  Enhanced Sanctions fo r  H igher HACs: Sum m ary o f  States' Iunvs(26 
pages plus appendices), write to the Office o f R esearch and T raffic R ecords, NI1TSA, N TS-31, 400 
Seventh Street, S .W ., W ashington, D,C. 20500, fax (202) 3 66 -7 0 % , or dow nload from 
http:/Av\vu‘.iih!.\<i.<lo!.gnv A m y Burning was the contract m anager for this project.

U.S. Department

. E n h a n c e d  Sanctions F o r  H i g h e r  B a c s  A  S u m m a r y  O f  Stales' L a w s  P a g e  2 of 3

M ost states reported  few problem s with im plem enting high B A C  sanctions. Several noted concerns that 
include:
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of Transportation 
National Highway 
Traffic Safety 
Administration
400 Seventh Street, S.W. NTS-31 
Washington, DC 20590

T raffic  T ech is a publication  to dissem inate inform ation about traffic safety program s, including 
cvaluafions, innovative program s, and new publications. Feel free to copy it as you wish.

If you w ould like to receive a copy contact:

Linda C osgrove, Ph.D ., Editor, Evaluation S taff 
Traffic Safety  Program s 
(202) 366-2759, fax (202) 366-7096 
E-M A IL: lcosgrove@ n htsa .dot.gov
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MAR-07-2006 TUE 08:54 AN KENAI LIO FAX NO. 907 283 3075 P. 01

Alaska State Legislature

Please envw. the record my testimony to the House Finance
committee name

Committee on HB 324 Ban Orange Hawkweed , dated 3-7-06
bill # / subject public hearing date

Thank you for taking my testimony, my name is Janice Chumley and I live on the 
Kenai Peninsula.
I am asking you to support HB 324 because I have seen what can happen when plants 
and particularly the Hieracium (Hawkweeds) run unchecked. We have a noxious 
weed law in Alaska and it has not been updated in many years, since 1987 I believe. 
During that time many plant species have been introduced and most without 

concern but at this time we need to take action to stop importation o f  plants we 
already know are damaging to habitat and cause economic loss.

If you cannot find it as a legislative body to pass this bill, which I believe you should, 
then pL  .' . encourage and finance the Division o f Agriculture to update our Noxious 
Weed Laws and include these plants and others that will change the beauty and 
wilderness o f Alaska. It is long overdue. We have seen the economic cost in all other 
49 states when nothing is done, le t ’ s not let that happen here.

Thank you.

Si gned: Janice Chumley___________
Testifier

_  Self (Kenai Peninsula M astcrJjar< 
Representing (optional)

_  PO Box 7001 N ikiski.A K  99635 
Address

 fPQ7) 776=3217__________________
Phone number



A l a s k a  St a t e  L e g is l a t u r e

Ju n eau , AK  99801-1182  
(9 0 7 )4 6 5 -2 4 8 7  
Fax (9 0 7 )4 6 5 -4 9 5 6

SESS IO N  A D D RESS  
A la sk a  State Capito l

IN T ER IM  A D D RESS 
112 M ill Day Road 
K odiak, AK 99615

(9 0 7 )4 8 6 -8 8 7 2  
Fax (907) 486-5264

Representative Gabrielle LeDoux
SPO N SO R  ST A T E M E N T  FOR CS For H B  324 (R ES) 

24-LS121S\F

“An Act banning the im portation , transfer, and cu ltivation  o f orange l.aw kw ccd and 
purple loosestrife,”

The act prohibits the im portation o f orange haw kw eed and purp le loosestrife. It also 
prohibits the sale, g ift, o r o therw ise transfer o f those plants except for disposal. A person 
under this act is prohibited  from  know ingly p lanting or cu ltivating  these plants.

These two plants are creating  problem s in Alaska. N on-native invasive species 
significantly threaten the ecological integrity o f our s ta te’s natural system s. These species 
invade natural com m unities, farm land, forestland, w etlands, w aterw ays and pastures.

They d isplace native plants and anim als, disrupt ecological p rocesses, upset the stability 
o f  our ecosystem s, and can perm anently  change our natural landscapes. W hat today arc 
fields o f our S tate F low er, the Forget-M e-N ot, can becom e a field o f  orange hawkweed.

C hester Creek had purple loosestrife grow ing wild along its banks. This is a horrific 
w etland invader found pretty  m uch across North A m erica.

It is estim ated that invasive plants cost the United S ta te 's  econom y at least 137 billion 
dollars each year.

Even though m any invasive species arc not regulated or controlled  federally, states have 
passed a wide array o f  laws designed to address invasive species problem s. States arc 
also  beginning to adopt non-agricultural weed prohibitions to protect natural system s, 
especially  aquatic o r w etland areas.

R c p rc sc n ia iiv c _ G a l)ric lle _ L eD (’uxC M cgis.stale ;ik us



For the record, I am Suzanne H ancock, sta ff to R epresentative G abriellc LeD oux. The 

R epresentative thanks the C hair and C om m ittee for hearing  this bill. R epresentative 

L eD oux’s intention with filing MB 324 was to respond to concerns from  her constituents. 

Scientists as well as gardeners arc concerned about new strains o f  noxious w eeds that arc 

taking hold in A laska. T hese invasive plants crow d out native plants and cu ltivated  plants 

and are devasta ting  to the environm ent and peo p le’s gardens.

O range haw kw eed and purple loosestrife w ere chosen because they have been the ones in 

the spotlight. Purple loosestrife is a threat to w etlands and w aterfow l. In my com m unity  

o f  K odiak groups have been pulling up, bagging and d isposing o f orange haw kw eed. The 

State agency that has oversight in this area is the D epartm ent o f Natural R esources. T he 

language in this bill has the C om m issioner adopting regulations providing for the 

disposal o f  o range haw kw eed and purple loosestrife and plant parts to prevent the further 

propagation o f the species in the stale.

Statute curren tly  lists m any noxious weeds but has not kept up with new  species, 

including these two. T h is bill only applies to those w ho know in gly  plant or cu ltivate an 

orange haw kw eed or purple loosestrife plant. This offense is a class A m isdem eanor but 

the intent is not to have weed police. Inti to educate the public about the m enace these and 

other invasive species present to our environm ent, agricultural crops, stream s, and 

gardens. As a leg islator, R epresentative LeDoux sponsors the bill because she considers it 

good public policy. There will be m em bers o f  the scientific com m unity , gardeners and 

others testify ing  in their areas o f  expertise.
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27 February 2006 HB 324 House Finance committee hearing

M y name is Blythe Brown, 1 am the Noxious and Invasive Plants Coordinator for Kodiak 
Soil and W ator Conservation District. 1 also volunteer for Kodiak National W ildlife 
Refuge. In July 2002 the Kodiak National W ildlife Refuge m anager asked me about a 
little orange flower she had seen on Camp Island in Karluk Lake. The Karluk Lake area 
is one o f  Kodiak’s most productive salmon and brown bear habitats, and that little orange 
flower w as orange hawkweed.

Kpdiak has done very well with voluntary weed control. They have come a long way in 
me last three years since the orange hawkweed control project was started on Camp 
Island. The proolem w as pointed out and Kodiak has freely shared information, started 
eradication o f  infestations, stopped sharing certain plants between gardeners, and quit 
planting troublemakers in public gardens I Unfortunately, the problem is larger than 
Kodiak... sometimes it takes more than a small community volunteer effort to fix a 
problem.

This bill is just a start -  it calls attention to two very aggressive and showy plants that 
have invaded valuable habitats in our state. It also highlights a major method o f  spread 
for these and other invasive plants: people!

Many other species need to be covered too, what about Japanese knotweed or spotted 
knapweed? Rather than just add species to this bill my personal feeling is that we need to 
tic it to a species list that can be changed without having to change a whole law or 
regulation. This is a good start but we have lots o f  w ork ahead o f  us.

As I understand it, current weed laws in this state are actually agricultural seed laws. Our 
agricultural areas are jeopardized by invasive plants but so too are our wildlands and 
valuable fish, wildlife, and subsistence habitats. The agricultural com munity is taking 
responsibility for their weeds but uow the rest o f  Alaska needs to realize that they too are 
•f •* o f  the problem and can be part o f  the solution.

Pertaining to the request during the House Resource committee hearing to amend a line to 
address the use o f  the "least toxic methods o f  con tro l"... All the agencies I work with are 
already using Integrated Pest M anagement (PPM) or similar comprehensive plans to 
determine their m anagim ent practices. My understanding o f  "integrated" is that you look 
at the whole picture. W e don’t just reach for the closest bottle on the shelf - wc look at all 
o f  the options and cboosc what will u o rk  best for each situation.

Orange hawkweed and purple loosestrife d a  invade undisturbed habitats, they are not just 
common garden weeds.

Thank-you.



Alaska Community Action on Toxics
505 W est N orthern  Lights B oulevard ,  Su ite  205  

A n chorage ,  A laska 99503
(907) 222-7714  (Phone); (907) 222-7715  (Fax) 

va rsha@ akaction .ne t: w w w .akaction .org

Statement of Varsha Mathrani, MPH, Env. Health Coordinator, AK Community Action on Toxics 
IIB 324- Ban Orange Hawkweed/Purple Loosestrife (Sponsored hy Rep. LeDoux)

Hearing ol the House Resources Committee 
February 15, 2006

Re: Comments on HB 324: “An Act banning the importation, transfer, and cultivation of orange 
hawkweed and purple loosestrife."

Co-Chairs Ramras and Samuels, thank you for allowing public testimony concerning HB 324. My name 
is Varsha Mathrani, Environmental Health Coordinator and a public health scientist representing Alaska 
Community Action on Toxics (ACAT). ACAT is a statewide non-profit environmental health and justice 
organization that conducts research and provides educational programs, technical assistance, and training. 
I am preparing these comments on behalf of our statewide membership.

Alaska Community Action on Toxics approves of HB 324 as a measure to prevent invasive species from 
taking root and disrupting diverse native ecosystems of Alaska. We believe it is a good first step to 
addressing invasive species in Alaska. Thank you to Rep. LeDoux for sponsoring this bill. Prevention is 
key to this issue. However, the regulations providing for the disposal of the invasive species in question, 
purple loosestrife and orange hawkweed are unclear/not specified. ACAT approves o f preventive 
measures. Prevention is the best tool, using mechanical and biological control o f these plants first, such 
as weeding/uprooting and bagging and burning o f the plant and its parts, or through insect species, 
preferably native, as forms o f control). We advocate the use of assessments of alternatives to herbicides 
(through mechanical removal, biological controls, etc.) before even considering the use of herbicides, 
then selection of the least-toxic alternative. Use of herbicides adds another problem to an already existing 
one. and does not get a' the "root" of the problem. Many herbicides are persistent and affect more than 
just the invasive species in question, as they are nonspecific. People in Alaska have been overwhelmingly 
opposed to the use of herbicides in vegetation management for forestry, transportation rights-of-way, and 
for invasive species.

In Alaska, more than in any other place in the country, people rely on the safe harvest of traditional 
subsistence foods and medicinal plants, including mushrooms, greens, berries, roots, fish, caribou, moose, 
waterfowl and terrestrial birds, and other wildlife. Subsistence foods comprise a significant, and in some 
communities, almost the entire diets of many Alaska Native and rural non-Native people. Thus, people 
are at much greater risk of exposure in areas treated with herbicides anu it is especially important to use 
non-chemical alternatives rather than herbicides. People also rely on surface waters and individual wells 
to a great extent in rural Alaska. Commercial fisheries and the livelihood of fishing families are also 
dependent on good water quality and fish habitat— herbicide use would pose a serious hazard to the health 
c f  the commercial fisheries, the marketing and economic viability of our commercial fisheries. These 
important factors are often neglected in "quick fix" short term solutions.

1
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The ecotoxicological and health effects on humans and other species should be considered. As UAA 
Professor o f Biological Sciences, Frank von Hippel states, "Control of exotic plants should be achieved 
with mechanical removal or other non-chemical methods, rather than with herbicides. Many herbicides 
are known carcinogens and/or disruptors of the hormone systems of animals, including humans. The very 
fact that herbicides and other pesticides are designed to kill cells means that they are toxic, and time and 
time again pesticides that were supposedly safe were later banned due to their toxicity. We should not 
solve a problem of exotic species by creating a toxic environment for ourselves and our wildlife. Many 
good alternatives are, available for weed control."

In a systematic review of the peer-reviewed scientific literature concerning health effects of pesticides, a 
team of physicians from the Ontario College o f Family Physicians concluded: ‘T he literature does not 
support the concept that some pesticides [including herbicides] are safer than others; it simply points to 
different health effects with different latency periods for the different classes...Some more surprising 
positive associations were found for pesticides that are considered less toxic in acute poisoning 
settings...[For example] the herbicides glyphosate [an herbicide used to control purple loosestrife] and 
glufosinate had associations with congenital malformations. Parental preconception exposure to 
glyphosate was associated with late abortion.1” Although glyphosate is touted as a "safe” herbicide, the 
latest science demonstrates that it is associated with serious adverse environmental and health effects.

The state must implement vegetation management strategies with the following guidelines:
• Least disruptive of natural controls.
•  Least hazardous to human health.
• Minimize negative impacts to non-target orga. sms, including other plants (especially 

native/indigenous), insects, aquatic invertebrates, fish, and wildlife.
• Least damaging to ecological systems, including water quality, nutrient cycling, soil 

microbes, mycorhyziae, plant-animal interdependencies.
• Most likely to produce long-term solutions in vegetation control requirements.

The vegetation management program must provide regular monitoring to determine if and when 
treatments are needed. Educational, physical, mechanical, and biological measures of prevention and 
control will be given priority over chemical measures. Education regarding prevention is the most 
important measure as it gets to the root of the basic problem. In a conversation with a student in a 
gardening class, I observed that until people know that a plant is invasive, they may just plant it in their 
garden/yard "because it is pretty.” Therefore, a precautionary approach should be taken. These plants 
should be banned from sale in Alaska. It is important to get people involved through coordination, 
education and awareness raising, participation in inventory and monitoring, research, and management 
through effective preventive and acceptable management, such as weeding.

Herbicides should be used only as a last resort. If herbicides are used, the state will use the smallest 
amount of the least toxic formulation with the least potential for contamination of subsistence resources, 
wildlife, or human exposure. Further, no chemical is permitted for use if it is acutely toxic or proven to 
cause cancer, hormone disruption, reproductive damage, immune system damage or nervous system 
toxicity. The state will apply the precautionary approach in all pest management decisions to prevent 
harm to human health and the environment from the use o f toxic pesticides that have not been fully tested. 
The public process should be open and inclusive if herbicides are being considered in a particular area. If 
herbicides are used as a last resort, people that may use the area should be properly notified well in 
advance with publication in local newspapers and signage around the perimeter. Signage should Ire posted 
at least 72 hours in advance and left up at least 72 hours following herbicide applications. The notification 
and signage should include information about the environmental and health effects o f the herbicides. This



protects the public’s right to know about pesticides sprayed in their backyards (or someone elsc’s 
backyard- it ultimately is someone’s backyard).

Herbicides pose risks to workers, the public, water quality, subsistence resources, and human health.
They are inherently harmful and should be replaced with safe non-chemical alternatives. Since 
glyphosate is a nonselective herbicide affecting non-target organisms, such as fish and plants, it may 
present a danger to native plant and animal species, as well as humans.

Again, we strongly urge the state to replace the use of herbicides with effective preventive measures as 
well as mechanical and biological controls of invasive plants through ecological methods/approaches of 
least-toxic pest/weed management, and prevention (education, banning sales, etc.).

Thank you for your careful consideration of our comments regarding this bill. Please assure that these 
comments are entered into the official public record.

Sincerely,

Varsha Mathrani, MPH, Environmental Health Coordinator 
Alaska Community Action on Toxics (ACAT)

M ission: We believe that everyone has a right to clean air, clean water, and toxic-free foods.
Please join as a member ($30/y ear), volunteer, or consider an additional financial contribution to 
support our w ork Thank you.

R e fe re n c e s :
h t tp :/ /w w w .w eedcen ter .o rg /
h ttp :/ /w w w .pestic ide .o rg /
htto://www.invasiver>lants.net/
h t tp :/ / tncw eeds.ucdavis .edu/esadocs .h im l
h t tp : / /w w w .na tureserve .o rg /ce tD ata /n lan tP ata . is i)
h t tp : / /w w w .akact ion .o rg /P D F s/G lvnhosa lc  facts.pdf
h ttp .7 /extoxnet.orst.edu/pips /glvnhosa.htm
S anborn ,  M. et al. 2004. S y stem atic  R e v iew  o f  Pesticide H um an Health Effects. Publica tion  o f  the O ntario  College 
o f  Fam ily  Physic ians,  p. 164.

O R A N G E  H A W K W E E D  
W ilson ,  LM  /  Call ihan , RH
M e a d o w  and o range h a w k w eed  in: B io logy  and m anagerne’' '  o f  noxious rangeland weeds (pp. 238-248).
Corvall is ,  OR: O regon  State U nivers ity  Press,  1999.

P U R P L E  L O O S E S T R I F E
Drlik, T  /  W oo, I /  Sw iadon,  S, ed itors  /  Bio-Intcgral Resource Center
P u rp le  loosestrife: Integrated vegeta tion m anagem en t technical bulletin. h t tp : / /w w w .cfn .o re /- ipm pa/N pxploos .h tm l

BIRC 's  new er version:
W o o .  I /  Drlik, T  /  Q uarles .  W
Integrated m anagem en t o f  pu rp le  loosestrife. IPM  Practitioner. O c tobe r  2002. 24(10): 1-9.

N a tu re  C o nservancy
E L E M E N T  S T E W A R D S H IP  A B S T R A C T  for L y thrum  salicaria Purple Loosestrife. 2001. 
h l tp :/ / lncw ccds.ucdavis .cdu/csadocs/l  ythsali.html
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http://www.weedcenter.org/
http://www.pesticide.org/
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http://www.akaction.org/PDFs/Glvnhosalc
http://www.cfn.ore/-ipmpa/Npxploos.html


adn.com  | alaska : 1100100' w eed poised  to invade Southcentral Page 1 o f 3

adn.com
Anchorage Daily News

^ :£jqse,,Windovy

'Horrific' weed poised to invade Southcentral
LOOSESTRIFE: Plant o f European origin has been found grow ing w ild  in city.

By DOUG O'HARRA 
Anchorage Daily News

(Published: October 13, 2005)

An invasive plant that clogs creeks and wetlands across the Lower 48 
and Canada has been found growing wild in Anchorage for the first 
time, along Chester Creek.

Purple loosestrife is a hardy flowering perennial native to Europe that 
can develop dense thickets almost impossible to eliminate. It's 
growing along a mucky island about 100 yards upstream from 
Spenard Road, said Jamie Snyder, invasive plant specialist with the 
University of Alaska Fairbanks Cooperative Extension Service, in 
Anchorage.

"This is a really horrific wetland invader, pretty much across North 
America," Snyder said.

Its tiny seeds are carried on feathers and fur, she said, "so it's ju st 
one hop away from Potter Marsh, and then it's just one hop away 
from the Kenai Peninsula, where fishing industry is huge."

"This plant, if it were to get established in Potter Marsh, would 
absolutely cover the marsh," said Michael Shephard, plant ecologist 
with the state and private forestry office of the U.S. Forest Service. 
"There would be no more geese, no ducks, no terns, no swans."

2 , If
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Purple loosestrife has been 
found growing wild along 

Chester Creek. The invasive 
species, originally from 

Europe, poses a threat to the 
local environment and could 

even lead to the destruction of 
Southcentral fisheries. (Photo 
by MICHAEL SHEPHARD /  

U.S. Forest Service)

Long planted by local gardeners who thought it could not spread, the fireweedlike purple flower has 
become a nightmare in many Outside communities and is now listed as a noxious plant in several 
states and Canadian provinces. It drives out native plants such as cattails, overgrows wetlands, 
ruins fish passage, even blocks access from the bark for recreation.

"They start as little herbaceous plants, but over the years, they begin to form this dense woody 
root crown a half a meter in d iameter with 30 to 50 stems," Snyder said. "Once loosestrife gets 
well established, the wildlife as we know it, and the plant community as we know them, and the 
ecosystem as we know it, will not function any more."

They can take root from cuttings or spread in place through the ground. Once they go to seed, 
watch out.

"Each plant can produce over 2 million seeds, and the seeds are the size of ground pepper," Snyder 
said.

"This one is like the Top Gun as far as prolific seeders go," said Michael Rasy, a pest control 
specialist with the extension service.

http.7Avww.adn.com/news/alaska/v-pr m tcr/story/7080150p-6985343c.htm l 10/13/2005
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Snyder and Shephard will show the infestation to plant specialists, land managers and park officials 
this afternoon in an effort to start a loosestrife awareness campaign. Then they will carefully dig 
out the offending plants and their roots.

"That will be of course double bagged in heavy-duty plastic," Synder said. "You can't compost this 
type of plant because it would propagate. It's a form of biological pollution."

The plant could be growing wild elsewhere in the city, she said. Anyone who spots it should notify 
the cooperative extension service.

The outbreak of purple loosestrife in the greenbelt marks another local example of a worldwide 
problem: invasive plants that take root far from their original environments and begin to spread 
without natural predators, competition or pests.

Alaska already has more than 20 invasive weeds spreading along roads and trails, several originally 
planted as garden plants or flowers. One new example is the European bird cherry, or May Day 
tree, which has been taking over the understory in city greenbelts.

Purple loosestrife first appeared on the East Coast in the early 1800s and slowly spread. By the 
1930s, it began taking over wetlands and creek bottoms.

But the varieties sold In nurseries were supposed to be sterile, or the Anchorage growing season 
was thought too short to allow it to seed and spread, said Julie Riley, horticultural agent with the 
extension service.

In 1997, Riley challenged that view, called a meeting and argued that it should no longer be 
planted In Anchorage. But the consensus was that no one had ever seen it outside a tended bed.

"Because it hadn't had a history of escaping at that time, it was ju st kind of on everybody's watch 
list," Riley said.

The plant has been growing at the Alaska Botanical Garden since 1996, she said, but has never 
grown well and often was nibbled back by moose.

"I really didn't expect that it was going to escape (from a garden), but things are really changing," 
Riley said. "I think we're lucky we're spotting it, because I have this vision of Westchester Lagoon 
being covered with purple loosestrife."

Now Riley and other gardening experts say the time has come to give up the purple plant and root 
it from local beds.

"We didn't think we had a problem, but we do," said Jeff Lowenfels, an Anchorage businessman 
and gardening columnist. "My first recommendation would be not to buy any more of these. If you 
have any growing in your garden, pull it up and throw it away.

"In gardening," Lowenfels added, "the first rule is do no harm."

Daily News reporter Doug O'Harra can be reached at do'harra.@adn.com.

INVASIVE WEED: Learn more about purple loosestrife at 

hUp://www.adn.com/ncws/ala.ska/v-printcr/story/70S0150p-6985343c.htm l 10/13/2005
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so  I c a n ' t  r e a d  m s  m o t i v a t i o n .
H o w e v e r ,  n o w  t h a t  y o u  

b o t h  h a v e  c o o l e d  d o w n ,  i t ' s  
l im e  to  e x p l a i n  to A r n o l d  a g a i n  
h o w  w o r r i e d  y o u  w e r e  w h e n  
he d i d n ’ t s h o w  up  o r  c a l l ,  a n d  
a s k  h im  w h y  he  r e a c t e d  th e  
w a y  h e  d i d .  S u g g e s t  t h a t ,  in

c  f u t u r e ,  h e  g i v e  y o u  a  c a l l  
w h e n  h e ' s  g o i n g  to  b e  m o r e  
th an  an  h o u r  la te .

. • D E A R  A B B Y :  I ’ m  13 a n d  
j u s t  f i n i s h e d  t h e  s e v e n t h  
g r a d e .  I r e c e n t l y  g o t  m y  b e l l y  
b u t t o n  p i e r c e d ,  a n d  e v e r y t h i n g  
w a s  f i n e  u n t i l  a b o u t  a  w e e k  
a g o .  T h i s  s o u n d s  w e i r d ,  b u t  a 
red  b u m p  s h o w e d  u p  at th e  to p  
o f  m y  p i e r c i n g ,  a n d  i t  s e e m s  
to k e e p  s w e l l i n g .  I ’ v e  h a d  m y  
b e l l y  b u t t o n  p i e r c e d  f o r  o n l y  
a m o n t h ,  s o  I ' m  s u r e  1 s t a r t e d  
c h a n g i n g  m y  j e w e l r y  to o  s o o n ,  
I ’ m  w o r r i e d  t h i s  b u m p  w i l l  
s t a y  o n  m y  n a v e l  f o r e v e r .

D o  y o u  h a v e  a n y  i d e a  w h a t  
it i s .  a n d  h o w  1 c a n  ge t  r i d  o f  
it? 1 l o v e  m y  p ie r c in g  a n d  d o n ' t  
w a n t  to  t a k e  i t  o u t .  A n y  i n f o r ­
m a t io n  w o u l d  he lp .

—  P I E R C E D  LN 
M O N T A N A

D E A R  P I E R C E D :  Y o u  
m a y  h a v e  a n  in fe c t io n  at the  s i t e  
o f  y o u r  p i e r c in g ,  o r  b e  a l l e r g i c  
to th e  m e t a l  in  s o m e  o f  y o u r  
n a v e l  j e w e l r y .  M y  a d v i c e  i s  to 
a s k  y o u r  m o th e r  to s c h e d u l e  a  
d o c t o r ' s  a p p o in tm en t  fo r  y o u  so 
the  p r o b l e m  can  b e  d i a g n o s e d  
a n d  t r e a te d .  T h e  d o c t o r  c a n  d e ­
te rm in e  w h e th e r  o r  no t y o u  w i l l  
h a v e  to  " t a k e  it ou t . ' '  K e e p  y o u r  
f i n g e r s  c r o s s e d  and  h o l d  a g o o d  
t h o u g h t .

D E A R  A B B Y :  Y o u  h a v e  
a s k e d  r e a d e r s  t o  s h a r e  t h e i r  
p e l  p e e v e s  w i t h  y o u .  W e l l ,  
h e r e ' s  m i n e .  P l e a s e  h e l p  m e  
g e t  t h e  m e s s a g e  o u t .  W h e n  an  
e l e v a t o r  d o o r  o p e n s ,  p l e a s e  
a l l o w  th e  p a s s e n g e r s  w h o  a re  
g e t t i n g  o f f  t o  g e t  o u t  o f  the  
e l e v a t o r  b e f o r e  y o u  g e t  o n !  I 
d o n ' t  u n d e r s t a n d  w h y  p e o p l e  
m u s t  p u s h  t h e i r  w a y  i n t o  an 
l e v a t o r  w h i l e  f o l k s  a r e  t r y ­

i n g  t o  g e l  o f f .
—  E L I Z A B E T H  IN  
M E D F O R I ) ,  O R E .

D E A R  E L I Z A B E T H :  N e i ­
th e r  d o  I .  u n l e s s  th ey  a re  so  d e ­
t e rm in e d  to be  f i r s t  o n  the e l ­
e v a t o r  th a t  t h e y  h a v e  fo rg o t te n  
th e i r  m a n n e r s .  I t ' s  o n l y  c o m ­
m on  s e n s e  tha t the e l e v a t o r  be  
a l l o w e d  to  em p ty  b e f o r e  p a s ­
s e n g e r s  b e g i n  to e n t e r  —  o t h ­
e r w i s e  t h e y ’ re  j o s t l i n g  e a c h  
o th e r  at th e  do o r .

STATE
TROOPER
REPORT

Thursday, July 21
• A t  9 :15  a .m. K o d iak  
t ro o p e rs  c i ted  a 4 9 -year -  
o ld  K o d iak  m an for p o s ­
se s s in g  unders ize  D u nge -  
ncss  c rab .  He w as c o n ­
tac ted  in M idd le  Bay afte r  
he  w a s  o b se rv e d  su b s is ­
ten ce  fishing.

S atu rday , July  23
• At 11 p.m. troopers re­
sp o n d e d  to a report from 
th e  K o d ia k  F a i r g r o u n d s  
about an assault that had 
occunred w ith  injuries. An 
investigation show ed that a 
2 1 - y e a r - o l d  m a n  f r o m  
S o u th  D akota  assaulted a 
p e r s o n  d u r in g  an  a r g u ­
m ent.  T he  m an was a r ­
res ted  and  rem anded to the 
K o d iak  Jail.

T h e  injured person had a 
d i s l o c a t e d  s h o u ld e r  a n d  
w a s  s t r u c k  in the  face .  
M e d ics  were able to  reset 
the shou lder  and treat the 
o th e r  in juries.

S u n d a y ,  J u ly  24
• At 12:05 a.m. troopers 
r e s p o n d e d  to  a s s i s t  the  
U .S .C o as t  G u ard  Military 
Po lice  with an in toxicated 
d r iv e r .  An in v e s t ig a t io n  
sh o w e d  that a 26-ycar old 
K odiak  w om an was o p e r ­
a ting  her vehicle while u n ­
der  the inf luence o f  a lc o ­
hol. She was transported to 
the Kodiak Police D epar t­
m ent for a breath test. She 
w as then given  a su m m o ns  
and released .

Residents
DAILY MIRROR STAFF

K o d i a k  r e s id e n t s  p lu c k e d ,  
picked and  pulled up invasive o r­
ange haw kw eed  plants July 16 
along the bike path that parallels 
Benny  B enson Avenue.

T h e  e f f o r t ,  o r g a n i z e d  by  
W o o d y  Island  Tribal C o u n c i l ’s 
Environm ental  and Natural Re­
sources  office and the K u d iak  
So il  a n d  W a te r  C o n s e r v a t io n  
D is tr ic t ,  w as to help  reduce  the 
sp read  o f  the aggress ive  plant 
and  to increase  aw areness  about 
inv as iv e  plants, accord in g  to a

kill weeds
press  re le ase  from  the K o d iak  
S o il  an d  W a te r  C o n v e r s a t io n  
D istric t.

Su rvey s  have d iscovered  or­
ange haw kw eed  taking ov er  lo­
ca l  l a w n s ,  n a t iv e  w i ld f lo w e r  
m e a d o w s  a n d  p o p u l a r  t r a i l s  
a round Kodiak , the press release 
said .  O th e r  invas ive  p lan ts  in 
K odiak include: Japanese knot- 
weed, C a nada  thistle, bull thistle, 
oxeyc  daisy and yellow toadflax.

F i f t e e n  b a g s  o f  h a w k w e e d  
were co llected  during the weed 
pull by 17 children and adults.

{*% ' (
Kodiak Coll
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Shoonaq’ Tribal Bingo
m
■ Inviles you lo participate in the following
■ Special Events for the end of July:
■
■ Saturday. July 30th- our end-of-
■ fhe-monlh door prize will be
I  $300 Cold, Hard Cashlll
■
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Jeff Lowenfels: Get mad, Alaska — declare war on invasive plants

JEFF LOWENFELS 
GARDENING

(Published: August 25, 2005)

I'm turning into my dad, who happened to be the world's greatest poison-ivy hunter. Wherever we 
drove, no matter where we were going, how late we m ight be or what neighborhood we were in, he 
would stop the car and inform the homeowner whose yard happened to contain this 
dermatologically irritating vine of its dangers and how to eradicate it.

Sometimes he would ju s t stop the car, get out and take the vines down. No matter that his sons 
were hiding in the back seat, afraid some homeowner believed that what he grew in his yard was 
no one else's business or, worse, someone we knew m ight recognize us.

How could it be that today I found myself knocking on the door of one of your neighbors to tell 
them they have the worst collection of butter and eggs (Linaria vulgaris) I've ever seen. Thousands 
of plants, pretty as a picture to be sure, but each in full bloom, displaying snapdragon-like yellow 
and orange flowers that, I know, will soon convert into thousands of seeds that can germinate 
instantly. Dad would be proud, and the only fear or shame I felt was that these awful invasives 
have proliferated and spread into virtually every yard and alley in Southcentral, and if we as a 
society don't do something about them, they will soon start to choke out every perennial around.

In fact, it felt so good that I may just do more of it. Lord knows it's a job that must be done. The 
wonderful people at the Cooperative Extension Service, the A laska Committee on Noxious Weeds, 
the U.S. Geological Survey, the Bureau of Land Management and other agencies and volunteer 
groups need help.

There is every likelihood that your yard will be my next stop. If it isn’t butter and eggs, it is oxeye 
daisies (Leucanthemum vulgare), bellflowers (Campanula rapunculoides), ornamental jewelweed or 
poor m an’s orchid (Impatiens glandulifera), creeping charlie or garUc mustard (Alliaria petiolata) 
dragon ribbon grass or reed canary grass (Phalaris arundinacae) common tansy (Tanacetum 
vulgare), orange or red hawkweed (Hieracium aurantiacum) or one of the dozen or so other weeds 
that should never be allowed to see the light of day in our fair state.

I know the juse of the problem. It’s you. Most Alaskans will put anything in their yard if it’s sure 
to flower, and these plants sure do flower. In fact, I can hear some of you declaring, "Well, mine 
look great in the yard and aren't causing any problems even though I have had them for years," 
while others will defend their decision to grow any or all of these by noting the old saw "One 
gardener's weed is another’s passion." Both of these sentiments, however, are way off the mark.

First, it doesn't matter if a plant has pretty flowers if it turns out to be a monster that chokes out 
everything else in the yard or radically changes the local environment. And this is exactly what will 
happen. Trust me. Just look at all the butter and eggs. Ever wonder what grew in their place 
before? They get so thick only butter and eggs grow. This isn't ju st a pretty flower. It's a pretty 
deadly flower. All of the invasive plants are, and they destroy the beauty that is Alaska and turn it 
into the bad parts of New Jersey. You owe it to yourself to learn to identify and then destroy these 
plants. Sound harsh and cruel? Sorry. It's what must be done. No argument can overcome the

hltp://www.:idn.com/lifc7v-printer/story/6856104p-675I896c.html 8/25/2005
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necessity.

And it doesn't make a difference that the plant is well-behaved In your yard if its seeds get loose 
and take off. You have no right to cause that to happen. I don't know, for example, who in 
Anchorage is selling poor man's orchids, but they need to stop. They are a lovely plant and, in a 
dry garden surrounded by grass, can be contained for years.

However, I recently tried unsuccessfully to dissuade a friend from planting two in a garden on the 
bank of a river. They are, after all, beautiful, big flowers on stately looking plants and usually stay 
put in a lawned yard. I guess I'm going to have to take another page out of my dad's book and go 
back one night and do my friend -- and the river they live on -- a big favor. It may sound rutty, 
but this flowering pest could change the fish habitat and has been known to do so.

Of all the things I have asked you to do in the almost 30 years I have written this column, this 
should be among those you actually do: Go to www.uaf. edu/ces/ipm/plants/plantlinks.htm l and 
check out the links. We have a problem, Alaska, and we better start taking these plants seriously, 
or suffer we will.

Jeff Lowenfels Is a member of the Garden Writers Hall of Fame. You can reach him at 
www.gardener ie ff.com or by joining the "Garden Party" radio show from 10 a.m. to noon 
Saturdays on KBYR 700 AM.

Garden calendar

• HARVEST: Take extra fresh harvest to Bean's Cafe or a food bank.
(

• LAWNS: Fall is a great time to aerate lawns and apply microbe foods.

• MULCHING: Grass clippings belong on annual beds even as they go through the winter. Collect 
some now and apply them.
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Alaska State Legislature

Please enter into the record my testimony to the House Finance
committee name

Committee on HB 324 Ban Orange Hawkweed , dated 3-7-06
hill # /  subject public hearing date

Thank you fo r  taking my testimony, my name is Janice Chumley and I live on the 
Kenai Peninsula.

I ant asking you to support HB 324 because I have seen what can happen when plants 
and part icu lar ly the Hieracium (Hawkweeds) run unchecked. We have a noxious 
weed law in Alaska and it has not been updated in many years, since 1987 I believe. 
During that time many p lant species have been introduced and most without 

concern but at this time we need to take action to stop importation o f  plants we 
a lready know are damaging to habitat and cause economic loss.

If you cannot find it as a legislative body to pass this bil l , which I believe you should, 
then p lease encourage and finance the Division o f  Agriculture to update our Noxious 
Weed Laws and include these plants and others that wil l change the beauty and 
wilderness o f  Alaska. It is long overdue. We have seen the economic cost in al l o ther 
49 states when nothing is done, l e t ’ s not let that happen here.

Thank you.

Signed: Janice Chumley_________________
Testifier

Self (Keiiin Peninsula Muster OnrJcPcrsI 
Representing (optional)

 P O Box^QOI N ik isk i.A K  «J%35
Address

(90?) .776-5277_______________________
I'lmne number
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FISCAL NOTE

R e v is io n  D a te /T im e  (N o te  i f  c o r re c t io n ) :  4 /1 8 /0 6  6 :5 3  p .m . D ept. A ffec ted :___________ A d m in is tra tion
T itle  A n  A c t re la ting  to  post-conv ic tion  D N A  testing________ R D U  Legal and A d vo ca cy  S e rv ices

______________________________________________________________________ C om po n e n t O ffice  o l P ub lic  A d vo ca cy

S ponso r R ep resen ta tive  LeD oux______________________________  _______________________________
R e queste r (H ) F inance__________________________________________C om po n e n t N o. 4 3 __________

S T A T E  O F  A L A S K A  Fiscal Note Number: _______________

2006 L E G I S L A T I V E  S E S S I O N  Bill Version: CSHB 325(JUD)
() Publish Date: _______________

E x p e n d i t u r e s / R e v e n u e s _______________________________________( T h o u s a n d s  of Dollars)
N ote: A m oun ts  do not inc lude  in fla tion  ur.less o the rw ise  no ted  be low . ____
O P E R A T IN G  E X P E N D ITU R E S FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

P ersonal Serv ices 
T rave l 
C on trac tua l 

Supp lies 
Equ ipm ent 

Land & S truc tu res 

G ran ts  & C la im s 

M isce llaneous

0.0 0.0 0.0 0 .0 0.0 0.0

T O T A L  O P E R A T IN G 0.0 0.0 0.0 0.0 0.0 0.0

C A P IT A L  E X P E N D ITU R E S

IC H A N G E  IN R E V E N U E S  ( )

FU N D  S O U R C E   (T housands  o f D o lla rs)

1002 F edera l R ece ip ts
1003 G F  M atch

1004 G F
1005 G F /P rogram  R ece ip ts  

1037 G F /M en ta l H ealth

O ther (Specify Type-D o not nbmeviate)

0.0 0.0 0.0 0 .0 0 .0 0.0

T O T A L 0.0 0.0 0.0 0,0 0.0 0.0

E s tim a te  o f a n y  c u r re n t  y e a r  (F Y 2006 ) c o s t :  0 0______
M ark  th is  b o x  (X) i f  fu n d in g  fo r  th is  b i l l  is  in c lu d e d  in  th e  G o v e rn o r 's  FY 2007 b u d g e t p ro p o s a l:  

P O S IT IO N S

F ull-tim e
P art-tim e
Tem pora ry

A N A L Y S IS : (A llie n  a separate page i l  nucessary)
T h is  bill clarifies p i o c e d u r e s  a n d  s e t s  s t a n d a r d s  for ob ta in ing  p o s t-co nv ic t ion  DNA te s t in g  u n d e r  th e  s ta tu to ry  
p ro v is ions  for p o s t -c o rv ic t io n  relief w t e n  a  co n v ic ted  individual s h o w s  by  c le a r  a n d  co n v in c in g  e v id e n c e ,  that 
th e  r e s u l ts  of th e  DNA te s t ing  cou ld  e s ta b l i s h  a  r e a s o n a b l e  d o u b t  a s  to th e  a p p l ic a n t 's  guilt of Ihe cr im e.

A l though  this bill g r a n t s  th e  pe t i t ion er  tho  right to c o u n s e l  a n d  DNA te s t in g  a t  th e  e x p e n s e  of O PA , it is no! 
p o s s ib le  to d e te rm in e  w h e th e r  th e  n u m b e r  of c a s e s  qualifying u n d e r  th e  s t a n d a r d  s e t  ou t  by  th e  s t a tu te  will 
b e  significant e n o u g h  to im p ac t  O P A 's  fiscal o p e ra t io n s .  T h e re fo re .  O P A  s u b m i t s  a  z e r o  fiscal no te .

P repared  by: Joshua  P FinK____________________________________________________  P h o n e  (9 0 7 )2 6 9 -3 5 0 0

D iv is ion  O ffice  o f P ub lic  A dvo ca cy___________________________________________ D a te /T im e  4 /1 8 /0 6  6 :53  p m

A p p ro ved  by: M iko  T ibb ies . D epu ty  C om m iss ione r________________________________________ D a te  4119/2006________
A g e n cy  A dm in is tra tio n ______________________________________________________
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FISCAL NOTE
STATE OF ALASKA Fiscal Nole N u m b e r : ________________________
2006 LEGISLATIVE SESSION Bill Version: h£325CSi juD)-OPS-AST^-i-i-oc

() Publish D a t e : _______________________

R evision D a le /T im e  (N o le  if correction):____________________________Dept, A ffected :____________ P ub lic  Safe ly
T itle  "An Act rlcating to post-conviction DNA tcsti____________ R D U  A laska  S ta le  T roope r:;____
________________ testing and amending Rule 35.1..."____________________ C om ponen t A S T  D etachm ents_________
S ponso r R ep resen ta tive  LoD oux___________________________ ________________________________________
R equeste r H ouse  F inance C om m ittee________________________ C om ponen t No. 2325___

E x p e n d itu r e s /R e v e n u e s _________________________________________ (T h o u s a n d s  o f  D o lla rs )_________
N ote: A m oun ts  do  not include  in fla tion  unless otherw ise noted below.
O P E R A T IN G  E X P E N D ITU R E S FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

Persona! Services 
T  ravel 
C ontractua l 
S upp lies 
E qu ipm ent 
Land & S tructures 

G rants & C la im s 
M isce llaneous

T O T A L  O P E R A T IN G *»#• «**» *•»* »•*»

C A P IT A L  E X P E N D ITU R E S I

C H A N G E  IN R E V E N U E S  ( )

FU N D  S O U R C E _____________________________________________________ (Thousands o f Dollars'!

1002 Federal R ece ip ts
1003 GF M atch
1004 GF

1005 G F/P rogram  R ece ip ts  
1037 G F/M enta l H ealth
O the r f Specify Type—Do not abbreviate)

T O T A L t »«•» •  • • •

E s tim a te  o f  an y  c u r re n t  y e a r  (FY 2005) c o s t: 0.0
C h e ck  th is  b o x  (X) i f  fu n d in g  fo r  th is  b i l l  is  in c lu d e d  in  th e  G o v e rn o r ’s FY 200G b u d g e t p ro p o s a l:  I I

PO S ITIO N S

Full-tim e
Part-tim e
T em porary

A N A L Y S IS : (Attach a separate page if necessary)

This  bill p ro v id es  for c o u r t -o rd e re d  post-conviction deoxyr ibonucle ic  acid  (DNA) tes ting  of biological ev id en c e  
up o n  application by  a n  in c a rc e ra te d  pe rson .

A s p ro p o s e d ,  A S  1 2 .7 2 .2 2 0  e s t a b l i s h e s  th e  p re se rv a t io n  of bio logical ev id e n c e .  S u b s e c t io n  (d) m a n d a t e s  that 
th e  law e n fo rc e m e n t  a g e n c y  shall p re se rv e  an y  biological m a teria l  identified during a  c r im e investigation . It 
further s t a t e s  th a t  this biological m ateria l  h a s  to b e  p re s e rv e d  for the  en t ire  time th e  p e r s o n  is in c a rc e ra te d  in 
co n n ec t io n  with th a t  crim e.

This  will h a v e  a  significant,  bu t in d e te rm in a te  fiscal im pact on  the  D e p a r tm e n t  of Public  S a fe ty  (DPS). In 
addition, ev e ry  law  e n fo rc e m e n t  a g e n c y  in the s ta te  will b e  s e v e re ly  im p a c te d  by this re q u ire m e n t
Prepared by: S pec ia l A ss is tan t C iiff S lone  P hone 907-465-2649__
D iv is ion  O ffice  of the C om m iss ione r  D a le /T im e  4 /1 4 '0 6  3 :3 ' PM

A pproved  by: C o m m iss ione r W illiam  Tandeske________________________________  Date 4,'14/2006____
A gency D epa rtm en t of Pub lic  S ate lv_____________________________________
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FISCAL NOTE

A N A L Y S IS  C O N T IN U A T IO N

Even if the w ord  (an y ) is rem oved from  the sentence con ta in ing  (any b io log ica l ev idence), the b io log ica l ev idence has to 
be p reserved as long  as the conv ic ted  ind ividual is incarcera ted. T o  understand  this m ore fu lly, a b rie f exp lanation is in 
o rde r su rround ing  b io log ica l ev idence. B io logica l in  re fe r to  any b lood, sa liva , sem en, tissue  and o th e r celts that have 
been d ispersed  on to  a va rie ty  o f ob jects . This includes, bu t not lim ited to tl e fo llow ing; c lo th ing , shoes, bedding, walls, 
floors, ce ilings, veh ic les , roadw ays, d irt, candy w rappers, pop o r beer cans, d rink ing  g lasses o r co ffee cups, tobacco 
products, s traw s, con ten ts  o f vacuum  bags and hoses, handguns, rifles, and sho tguns, kn ives and o ther utensils. The 
preserva tion  o f ev idence  m ight a lso  inc lude an im al sam ples, because pe ts and o the r an im a ls that are retrieved, 
com m only com e  in to  con tact w ith  the victim  or the convic ted  ind iv idua l at som e point during  the crim e o r a fterwards. 
B io log ica l can a lso  be recove red  from  the ind ividual's b lood, sa liva , bones, hair, skin and o ttie r  tissues by taking sam ples 
through a va rie ty  o f m ethods.

Som etim es th is b io log ica l ev idence  is contained on a sw ab  and doesn 't take up anym ore  room  than a sm all envelope. 
O ften though th is  ev idence  is a sw atch  o f clo th ing o r com ple te  jacke ts , sw ea te rs  and pants, a section  o f w a llboard, a pair 
of shoes o r seve ra l pa irs , a s lab  o f concre te , a s ign ifican t p iece  o f carpe ting , w eapons, a box o f d irt and leaves, bedding, 
c iga re tte  butts, and even  a tree stum p. A ll o f the above m ateria l cou ld  be connected  to one  case  and invo lve 10-15 good 
size boxes. T he  ev idence  ins ide  o f these boxes have to be properly  labe led and sea led  to spec ifica tions as set forth in 
s ta tu te  and regu la tions .

As you can see, the m andate  o f p reserv ing  th is b io log ica l ev idence  fo r a ll ind iv idua ls  in p rison  fo r the  life o f the ir 
incarcera tion w ill qu ick ly  ou t g ro w  curren t ev idence lockers around the sta te . B es ides add itiona l personne l a r  „  m ateria ls 
needed to m anage  such  ev idence, new  facilities w ill a lso  be requ ired s la te w id e  to w a rehouse  th is  evidence.

This new  section a lso  con trad ic ts  the in tent o f the incarcera ted person app ly ing  fo r D N A  te s tin g  in that it states that any 
person m ay file  an app lica tion  fo r D N A  testing,

STATE OF ALASKA BILL NO. HBszrcsuuDi-pPS-ASt-j-m-uG
2006 LEGISLATIVE SESSION

P a g e  2’ of L'



FISCAL NOTE

S T A T E  O F  A L A S K A  Fiscal Note Number _______________________

2 0 0 6  L E G I S L A T I V E  S E S S I O N  Bill Version csHBccs-iAW-CASL-'i-n-roo;

0  Publish Date _______________________

Revision D ate /T im e (Nole if correction):_____________________ Dept Affected,___________ LAW_______
Title "An Act relat ng to post-conviction DNA testing; RDU CRIMINAL______________
and amending Rule 35.1, Alaska Rules of Criminal Procedure" Component Criminal Justice Litigation
Sponsor Representative LeDoux_________________________  ________________________
Requester House Judiciary________________________________Component No ___________

Expenditures/Revenues___________________________________ (Thousands of Dollars)_____________
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

75.7 75.7 75 7 757 75 7 75.7
0.2 0,2 0.2 0.2 0.2 0 2
7.4 7.4 7 4 7.4 7 4 7.4
1.3 1.3 1 3 1.3 1.3 1 3
5 9 0.4 0 4 0.4 0.4 0.4

TOTAL OPERATING 91.5 85.0 85.0 85.0 85.0 85.0

[CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) _______________________ |______________________

FUND SOURCE__________________________  (Thousands of Dollars')
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Tyne-Da no! abbri;viatel

91 5 65.0 85 0 eso 55 0 85 0

TOTAL 91.5 85.0 85.0 85.0 85.0 85.0

Estimate of any current year (FY2006) cost: 0 0
Check this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal: 

POSITIONS
|Ful.'-'.ime 1 1 1
[Part-time
Temporary

ANALYSIS: a s e p a w  pbgeit necessar/i
This bill adds a new article to AS 12 72 allowing an incarcerated person to apply to the coud for post- 
conviction D N A  testing This committee substitute of the original Dill m akes som e changes that will cost the 
State money. Proposed AS 12 72 210 (1) allows DNA testing if the results "could" establish a reasonable  
doubt as to the applicant’s guilt Th.s language is very broad in that just about anything "could" do that The 
bill does not require than an applicant show due diligence in pursuing requ-sts (or DNA testing The 
Departm ent of Law  is currently litigating a case in court that is 15 years oi 'om  the original trial date and 
is very difficult to handle as a result, and m akes a due diligence standard important An additional provision 
is needed that would allow an appointed attorney to file a cem 'icate saying tnnt the applicant's claim has 
no merit • as a deterent to frivolous claims Also, the original bill allowed the court to deny a successive 
application under this section This committee substitute

Prepared by Kathryn Daugtineiee Lvecto‘_____________________________________ Pnont- 455-557;
Division Acministrative Services Division D a te lin e  4H2'C i61 14 PM

Approved by Kotrryr Daughholee for Davfl M arju e; Ailornev Gc-nero Date 4 f2'2005
Agency Departm ent or Law___________________________________________
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F I S C A  I. N O T E

A N A L Y S IS  C O N T IN U A T IO N

does not include that language, allowiny inmates to bring these lawsuits time and time again. Related to 
that, the CS also added language that requires police agencies to preserve any biological material 
collected, for the entire time that the person is in prison. Again, ‘he broadness of this language would 
require that investigators save anything that is animal, vegetable or liquid, because it all could he 
"biological." Litigious inmates vail inundate the courts with requests to test, and re-test, and re-re-test all 
that stored biological material every time science indicates a new  testing method.

All of these considerations taken together will increase the workload of Law's Spec.al Prosecution and 
A ppeals section if this committee substitute is passed as wr.tten. It is anticipated that an additional 1/2 full 
tim e attorney will be needed to handle these cases The cc st of the position is in keeping with the 
Departm ent of Law's FY 2007  timekeeping and billing rate. One time costs of $6 ,500  are added for the 

first year of the funding, and removed thereafter.
A  full-time position is requested to allow for a full-time attorney if the workload and funds should be 
availab le . The criminal division does not employ part-time attorneys as a rule.

S T A T E  O F  A L A S K A  B I L L  N O .  CSHB325jJud)

2 0 0 6  L E G I S L A T I V E  S E S S I O N
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FISCAL NOTE
S T A T E  O F  A L A S K A
2 0 0 6  L E G I S L A T I V E  S E S S I O N

Revision Dale/Time (Noie if correction):_____________________
Title " An Act relating to post-conviction DNA testing;
and amending Rule 35.1, Alaska Rules of Criminal Procedure."
Sponsor Representative t edoux_______________________
Requester (H) Judicial___________________________________

Fiscal Note Number:

Bill Version:
(H) Publish Date:

1
CSHB 325(JUD)
4/12/06

CorrectionsDept, Affected:
‘ RDU __________________________
Component Institution Director's Office

Institutional Facilities

E x p e n d itu re s /R e v e n u e s

Component No. 

(Thousands of Dollars)

1361

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
G r a r & Claims 
Miscellaneous

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 c.o
0.0 0.0 0.0 0.0 0.0 0.0
0 0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 c.o 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 o o 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thgus.ur.ds ol Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prcgram Receipts 
1037 GF/Mental Health
Otner (Specify Type—Do rot abbreviate)

0 0 0.0 0.0 0.0 0.0 0.0
0 0 0.0 1,0 0.0 0.0 0.0
0.0 0.0 TO 0.0 0.0 0.0
0.0 0.0 J.o 0.0 0.0 0 0
0 0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 c.o 0.0 0.0 0.0 0.0

Estimate of any current year (FY2U0G) cost:  0 0
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal: 

POSITIONS
Ful -time 0 0 0 0 0 0
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0

ANALYSIS: (Atla:h a s o ,w a it page if m-ccLiay)
The legislation provides for court-ordered post-conviction Df.A  testing upon application by an incarcerated 
offender. As the cost of DNA sampling and analysis shall be borne by the petitioner, the fiscal impact to the 
Department of Corrections should be negligible. The department does not anticipate a significant fiscal 
impact due to the passage of the legislation.

Prepared by. Sharleen Gntl.n. Deodar  Pngne /917i 4c5-333D
Du.sior AdministrativeSe*vices DateTim e 3'27/OC, 12 41 PM

Approved by Pcrsa C K Parker. Deputy Commissioner  Date 3 27 TjQC________
Agency Department of Correction;._______________________________________

iNrmicIi 't'"* run. Page i of 1



FISCAL NOTE
S T A T E  O F  A L A S K A  Fiscal Note Number: ________________

2 0 0 6  L E G I S L A T I V E  S E S S I O N  Bill Version: CSHB 325 (JUD)

() Publish Date: _________________

Revision D a te /T im e (Note if correction): 4 /1 8 /0 6  5:51 p.m . Dept. Affected:___________Administration
Title An Act relating to post-conviction DNA testing... RDU Legal and Advocacy Services
_________________________________________________________________ Component Public Defender Agency
Sponsor Representative LeDoux___________________________  ____________________________
Requester (H) Finance_______________________________________ Component No. 1631_______

E x p e n d itu re s /R e v e n u e s _____________________________________ (Thousands of Dollars)__________________
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2310 FY 2011 FY 2012
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0,0 0.0 0.0 0.0

CAPITAL EXPENDITURES

ICHANG E IN REVENUES ( ) |

FUND SOURCE (Thousands ot Dollars)
1002 Federal Receipts
1003 GF Match
100-1 GF 0.0 0.0 0.0 0 0 0.0 0.0
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type—Do nat abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estim ate of any current year (FY2006) cost: 0.0______
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal: 

POSITIONS
Full-time
Part-time
Tenoorarv

ANALYSIS: {Attach a separate page il  necessary)
This bill clarifies procedures and sets standards for obtaining post-conviction DNA testing under Ihe statutory 
provisions for post-conviction relief v>hen a convicted individual shows by clear and convincing evidence, that 
the results of the DNA testing could establish a reasonable doubt as to the applicant's guilt of the crime.

Although this bill grants the petitiorer the right to counsel and DNA testing at the expense of the Agency, it is 
not possible to determine whether the number of cases qualifying under the standard set out by the .tatute 
will be significant enough to impact the Agency's fiscal operations Therefore, the Agency subn ^ero 
fiscal note.

Prepared by: Quinlan Sterner. Director  Phone ifO?) 33-t-t-i14
Division Public Defender Agency  Date/Time A 16/66 5 61 p m

Approved by: Mike Tibbies. Deputy ComrTvssionor_____________________________  Dale 4/1 ft'2006________
Agency Administration__________________________________________________
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OFFERED IN TIIE HOUSE \

P ag e  2, l in e s  30  - 31 a n d  P a g e  3, l in e  1:

TO: CSI-IB 325(JUD)

7 (V
D e le te  all m a te r ia l  a n d  insert:

“ (1 )  b y  c le a r  a n d  c o n v in c in g  e v id e n c e ,  tha t  i f  the  D N A  tes t in g  

re q u e s te d  p ro d u c e s  the  resu l ts  c la im e d  b y  the  a p p l ic a n t  an d  h a d  b e e n  

a d m i t te d  at tria l,  n o  r e a s o n a b le  t r ie r  o f  f a c t  w o u ld  h a v e  c o n v ic te d  the  

a p p l ic a n t ;”

Page 4, lines 9 -  10:

D e le te  the  fo l lo w in g :

N o tw i th s ta n d in g  a n y  law  o r  ru le  o f  p r o c e d u r e  tha t  ba rs  an

a p p l ic a t io n  for p o s t-c o n v ic t io n  r e l i e f  as  u n t im e ly ,  a n ”
- 1

Insert:



DATE: __________
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OFFERED IN THE HOI 'SE BY REPRESENTATIVE HAWKER
i i t

kving “preserve” / /  > '

Delete “any”

TO: CS I iB  325 (JH D ) / A r • • 0 ‘ )
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Page 3, line 21, following “preserve” ^ /

Page 3. line 22, following “which” 

Delete “any person”

Insert “ the applicant”


