ALASKA LEGISLATURE
HOUSE and SENATE FINANCE COMMITTEE FILES, 2005-2006 2906









IOUSE COMMITTEE REPO’” ”

Date Referred to Committee: February 6,2006 FURTHER REFERRALS:

Date of Committee Action: a ‘W Q b

'I'ie FINANCE Committee considered: 11B 318

HOUSE BILL NO. 318 LIMITATION ON EMINENT DOMAIN

"An Act limiting the exercise of eminent domain."

Recommends it be replaced with | JDCS or I~fcs for. \N2 2 31 h 1 M j
For Senate Bills with new title: I  J Technical Title / / New Title: IICR [ ]Same Title [*New Title

I |attach amendments
[ Jadd new referral to. Committee
[ |Letter of Intent Committee

k'ﬁﬁfefv NEW FISCAL NOTES PREVIOUS FISCAL NOTES
for +Assigned by Chief Clerk’s Office List liy Depths): | I'N# | Fiscal | Indet. Zero

Depts.: list by l)ept(s): | *FN# | Fiscal | Irulel. | Zero

6E5I cto 1 I/

COR

CRT

iciad Otc |/

nice

DFG

HSS

i.ict; L|

LAW D/V X X
LWT

MVA

IINK nn X
1H's

KoV

nor

I'A



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1

2006 LEGISLATIVE SESSION Bill Version: CSHB 318(JUD)
(H) Publish Date: 2/6/06

Revision Date/Time (Note if correction):___ Dept. Atfecteu. Commerce

Title Limitations on Eminent Domain RDU Comm Assist & Ec Dev (405)
Component Community Advocacy

Sponsor McGuire el al.

Requester Judiciary _ Component No. 2703

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008

Personal Services

FY 2009 FY 2010 FY 2011 FY 2012

Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

ICHANGE IN REVENUES

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (£ peofy Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2006) cost: 0.0
Mark this box (X) if funding lor this bill is included in the Governor's FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: [Attach a sopord o patto if necessary!

This legislation limits the powers of eminent domain established in Title 9 and Title 29 for both the State and

Eminent Domain could not be exercised for purpose of promoting economic development, or

municipalities.
In addition, eminent domain could not be

to acquire land as part of a economic development project.
exercised for purpose of developing a recreational facility or project if the land in question is the primary

residence of the ovmer,

This legislation does not create a fiscal impact on the operations of the department.

Phone 2G9-4535

Prepared by: Michael Black, Director
Date/Time 1/11/06 9:64 AM

Division Community Advocacy

Approved by; William C. Noll, Commissioner Palo 01/11/06

Agency Commorce. Community, andEconomic Development

IHoviSodll.'/ IHVIMIT) Pago 1 of 1



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2006 LEGISLATIVE SESSION Bill Version: CSHB 318(JUD)
(H) Publish Date: 2/6/06

Revision Date/Time (Nole if correction):
Title Limitation on Eminent Domain 'RDU Multi

Dept. Affected: Dept of Environmental Cons

Component Various

Sponsor McGuire, Holm, Hawker

Requester House Judiciary Component No, 633

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY200G) cost: 00 _
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

No fiscal impact anticipated.

icpared by: Tim Barry Phone 465-5290

Division Office of the Commissioner

Approved by: Kurt Fredriksson
Agency Department of Em ironmental Conservation

(i d<7. 700§ M)

FY 2012

0.0

0.0

Dale/Time 1/11/06 10:30 AM
Date 1/11/06 11:31 AM

Page 1of 1



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2006 LEGISLATIVE SESSION Bill Version: CSHB 318(JUD)
(H) Publish Date: 2/6/06

Dept. Affected: LAW

Revision Dato/Time (Note it correction):
Title "An Act limiting the exercise of eminent domain." RDU Civil

Component Transportation
Sponsor Representative McGuire

Requester House Judiciary _ Component No.

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009

Personal Services

FY 2010 FY 2011 FY 2012

Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

ICAPITAL EXPENDITURES®

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL

Estimate of any current year (FY200G) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:

POSITIONS
Full-time
Part-timo
Temporary

ANALYSIS: (Attach a separate page //necessary)
This bill excludes from the exercise of the right of eminent domain, any purpose that would promote

economic development or acquire land as part of an economic development. Additionally when the subject of
the action is the primary residence of the owner of the property, the right of eminent domain may not be
exercised for the purpose of developing a recreational facility or project.

Passage of this legislation may have a fiscal impact on the Department of Lav/, bat it is not possible to

estimate it at this time.

Phono 405-3673
Date/Time 1/10/06 3:58 PM

Prepared by: Kathryn Daughhotoe, Director
Division Administrative Services Division

Approved by: Kathryn Daughliotee for David Marquez, Attorney General Date 1/10/2006

Agency Department of Law

(K-m.dW2(MoosoMIr 1 Pago lof 1



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2006 LEGISLATIVE SESSION Bill Version: CSHB 318(JUD)
(H) Publish Date: 2/6/06

Revision Date/Time (Note if correction): Dept. Affected: Natural Resources

Title Limitation on Eminent Domain 'RDU Resource Development
Component Commissioner's Office

Sponsor Rep. McGuire

Requester (H) JuD Component No. 423

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING — INDETERMINATE —

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) | — INDETERMINATE —

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
— INDETERMINATE —

TOTAL
Estimate of any current year (FY2006) cost; 0.0
Mark this box (X) if funding for this bill is included in the Governor’s FY 2007 budget proposal: Q
POSITIONS
Full-time
Part-time
Ternporary

ANALYSIS: (Attach a separate page il necessary)

Phono 269-8532
Date/Time 1/11/2006

Date 1/11/2006

Prepared by: Nico Bus. Acting Admin Service Director
Division Commissioner's Office

Appioved by: Mike Mongo, Commissioner
Agency Natural Resources

VI/ N r=A0]| Page 1of 1



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number. 5

2006 LEGISLATIVE SESSION Bill Version: CSHB 318(JUD)
(H) Publish Date: 2/6/06
Dept. Affected: DOT&PF

Title Limiting Exercise of Eminent Domain RDU Administration and Support
Component Commissioner's Office

Sponsor Rep. McGuire

Requester Component No. 530

Expenditures/Revenues (Thousands of Dollars)

Note. Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING i

FY 2010 FY 2011 FY 2012

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL

Estimate of any current year (FY200G) cost: 00
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page il necessary)
Based upon currently available information, DOT is unable to determine what fiscal

impact, if any, the bill would have on its operating or capital projects budgets.

Phono 466-3904
DntC/Time 1/11/06 8:00 AM

Dale 1/11/2000

Preparod by: John Manly
Division Communications, DOT&PF

Approved by: Mike Barton
Agency Commissioner. DOTf.PF

JixerdtwrjoasoVin Page 1of 1
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CS FOR HOUSE BILL NO. 318(JUD)
INTHE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FOURTH LEGISLATURE - SECOND SESSION

HY THE HOUSE JUDICIARY COMMITTEE

Offered: 2/6/06
Referred: Finance

Sponsor(s): REPRESENTATIVES MCGUIRE, HOLM AND HAWKER, Stollzc, Gnlto, Wilson, Kohrinu,
LcDoux, Dahlstrom, Kelly, Anderson, Olson, Lynn, Elkins

A BILL
FOR AN ACT ENTITLED

"An Act limiting the exercise of eminent domain; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section
to read:
LEGISLATIVE INTENT AND FINDINGS, (a) The legislature finds that
(1) the United States Supreme Court decision in Kelo v. City of New London,
545 U.S. 125 S.Ct. 2655. 162 L. Ed. 2d 439 (2005) demonstrates that an overly

expansive application of eminent domain powers can be a threat to the property rights of all

private property owners;
(2) it is necessary to provide clarification regarding the exercise of eminent

domain in the following two situations:
(A) the taking of private properly if the purpose is to transfer the
property to another private person for economic development;

(13) the taking of a landowner's primary residence to develop an indoor

or outdoor recreational facility or project.

CSI1U 31X(UD)
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(b) In recognizing that many public projects will have economic effects, the

legislature intends by this Act not to

(1) restrict those public uses already recognized in state law merely because

the project may have an associated economic effect; or
(2) provide an absolute bar on transfers of land to private entities, but to place
restrictions on when such transfers occur.
(c) In this section, "economic development" means development of property for a
commercial enterprise carried on for profit or to increase tax revenue, tax base, or

employment.

*Sec. 2. AS 09.55.240(a) is amended to read:

(a) Except as provided in (d), (c). and (0 of this section, the [THE] right of

eminent domain may be exercised for the following public uses:

(1) all public uses authorized by the government of the United Slates;

(2) public buildings and grounds for the use of the state and all other
public uses authorized by the legislature of the state;

(3) public buildings and grounds for the use of an organized or
unorganized borough, city, town, village, school district, or other municipal division,
whether incorporated or unincorporated; canals, aqueducts, flumes, ditches, or pipes
conducting water, heat, or gas for the use of the inhabitants of an organized or
unorganized borough, city, town, or other municipal division, whether incorporated or
unincorporated; raising the banks of streams, removing obstructions from them, and
widening, deepening, or straightening their channels; and roads, streets, and alleys,
and all other public uses for the benefit of an organized or unorganized borough, city,
town, or other municipal division whether incorporated or unincorporated, or its
inhabitants, which may be authorized by the legislature;

(4) wharves, docks, piers, chutes, booms, ferries, bridges of all kinds,
private roads, plant and turnpike roads, railroads, canals, ditches, flumes, aqueducts,
and pipes for public transportation, supplying mines and farming neighborhoods with
water, and draining and reclaiming land, and for floating logs and lumber on streams
not navigable, and sites for reservoirs necessary for collecting and storing water;

(5) roads, tunnels, ditches, flumes, pipes, and dumping places for

(.'SIMi 3IN(,HJID) .2- 111103 IN)
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working mines; also outlets, natural or otherwise, for the How, deposit, or conduct of
tailings or refuse matter from mines; also an occupancy in common by the owners or
possessors of different mines of any place for the flow, deposit, or conduct of tailings
or refuse matter from their several mines, and sites for reservoirs necessary for
collecting and storing water;

(6) private roads leading from highways to residences, mines, or farms;

(7) telephone lines;

(8) fiberoptic lines;

(21 [(S)] telegraph lines;

(10) [(9)] sewerage of an organized or unorganizedborough, city,
town, village, or other municipal division, whether incorporated or unincorporated, or
a subdivision of it, or of a settlement consisting of not less than 10 families, or of
public buildings belonging to the state or to a college or university;

(11) 1(10)1 tramway lines;

(12) [(L1)] electric power lines;

(13) [(12)J for the locationof pipelines for gathering,transmitting,
transporting, storing, or delivering natural or artificial gas or oil or any liquid or
gaseous hydrocarbons, including, but not limited to, pumping stations, terminals,
storage tanks, or reservoirs, and related installations.

* Sec. 3. AS 09.55.240 isamended by adding new subsections to read:

(d) The power of eminent domain may not be exercised to acquire private
property from a private person for the purpose of transferring title to the property to
another private person for economic development purposes. This subsection does not
apply to transfers of private property to another private person if one or more of the
following apply:

(1) the landowner consents, either before or after a condemnation
proceeding has been filed, to the use of the property for a private commercial
enterprise or other economic development;

(2) the private person has been expressly authorized by statute either to

exercise the power of eminent domain, or to receive an interest in land acquired by the

exercise of eminent domain;

111(03 INI) CSIIK 318(JUD)

-3-
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24-L.S1083\S

(3) the transferred property is used for a private way of necessity to
permit essential access for extraction or use of resources;

(4) the acquisition is used, in part, for leasing property to a private
person that o.-upics a portion of public property or a public facility, including a
private business that occupies a portion of an airport, port, or public building;

(5) the property is transferred to a person by oil and gas lease under
AS 38.05.180;

(6) the properly is transferred to a common carrier;

(7) the legislature has approved by law the transfer of the property.

(e) The power of eminent domain may not be exercised for the purpose of
developing a recreational facility or project if the property to be acquired includes an
individual landowner's primary personal residence or that portion of an individual's
properly attached to and within 250 linear feet of an individual landowner's personal
-residence. "tVe OilUAVIA V t

(1) In this section,

(1) "common carrier” has the meaning given in AS 04.16.125;

(2) "economic development" means development of property for a
commercial enterprise carried on for prolit or to increase tax revenue, lax base, or
employment;

(3) "personal residence" means a structure that is the dwelling place of
an individual that

(A) must be used by the owner as a dwelling unit, as opposed
to a rental, storage, or other commercial space;

(13) must be inhabited by the owner for at least 90 days during
the 12-month period immediately before the date an action for the exercise of
the power of eminent domain is filed;

(C) must constitute an ordinary home for general living
purposes, as opposed to a dwelling used only for seasonal recreational or
temporary purposes; and

(I)) may not have been constructed, placed, or occupied for the

purpose of avoiding eminent domain proceedings;

CSI1U 318(JI)D) -4- IIHO3IHI)

Now Taxi: Underlined [DELETED TEXT BRACKETED!



I

© 0o ~N o o

10
1
12
13
14
15
16
17
18
19
20
21

22
23
24
25
26
27
28
29
30
31

24-L.S10S3\S

(4) "private person” means a person that is not a public corporation as

defined in AS 45.77.020 or a government as defined in AS 11.81.900;

(5) "recreational facility or project"

(A) means a facility or project, the primary purpose of which is

recreational;

(B) includes a park, natural resources area, trail or pedestrian

pathway, grecnbelt, access to a wilderness area, amusement park, small boat
facility, personal use fishery, sports facility, playground, infrastructure, or

other facility related to or in support of an indoor or outdoor recreational

facility or project;

(C) does not include

(i)a highway, sidewalk, or path within the right-of-way
of a highway;

(i) a path, trail, or lane used as a safe route to a school
program;

(iii) a wayside or rest stop;

(iv) adevelopment, the primary purpose of which is not
recreational, such as a path, trail, or lane developed to reduce

congestion, or to encourage use of an alternate, gas-saving mode of

transportation;

(v) a path or trail to or between villages or from a

village to a facility or resource;

(vi) a stonmvalcr retention or treatment facility or
wetland, habitat, or other acquisition required to obtain a permit for a

highway, airport, or other public project;
(vii) a taking under AS 19.05.110, 19.05.120;

AS 19.22.020; AS 27.21.300; AS 35,20.040, 35.20.050; or

AS 41.35.060; and

(viii) a taking not prohibited by law before January I,

2007, under AS 41.21.

* See. 4. AS 29.35.03000 is amended to read:

_ -5- C Silli 318(JUD)
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24-L51083\s

(a) Except as provided in (c) of this section, a [A] municipality may, only
within its boundaries, exercise the powers of eminent domain and declaration of taking
in the performance of a power or function of the municipality under the procedures set
out in AS 09.55.250 - 09.55.460. In the case of a second class city, the exercise of the
power of eminent domain or declaration of taking must be by ordinance that is
submitted to the voters at the next general election or at a special election called for
that purpose. A majority of the votes on the question is required for approval of the
ordinance.

* See. 5. AS 29.35.030 is amended by adding new subsections to read:

(c) The power of eminent domain may not be exercised to acquire private
property from a private person for the purpose of transferring title to the property to
another private person for economic development, except as provided by
AS 09.55.240(d)(1) - (6), and may not be exercised for purposes expressed in
AS 09.55.240(e).

(d) In this section,

(1) "economic development"” has the meaning given in AS 09.55.240;
(2) "private person” has the meaning given in AS 09.55.240.

* Sec. 6. The uncodificd law of the State of Alaska is amended by adding a new section to

read:

APPLICABILITY. This Act applies only to condemnation actions filed on or after the

effective date of this Act.

* See. 7. This Act takes effect January 1, 2007.

CSLH 3IX(JLti) oo 111103181
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Session:

Slate Capitol

Juneau, AK 99801
Phone: (907) 465-2995
Fax: (907) 465-6592

Alaska State Legislature

Interim:

716 W 4" Avenue, Suite 430
Anchorage, AK 99501-2133
Phone: (907) 269-0250

Fax: (907) 269-0249

Representative Lesil McGuire

Chair. Judiciary Committee

Sponsor Statement HB 318
"Ail Act limiting the exercise of eminent domain."

HB 318 calls for two very clear policy decisions. The first is whether or not it is appropriate
to lake a person’s private properly for economic development and the second is whether it is
appropriate to take all or part of one’s primary residence for recreational opportunities of
another. This legislation is not intended to prohibit the legitimate use of eminent domain; it

merely limits its use in these two narrow policy areas.

A recent United States Supreme Court ruling that the eminent domain powers of a
government could be used to seize private land for economic development purposes has
struck a vital blow to private properly rights in this country. Although Kelo v. New London is
a Connecticut case, its implications are broad. HB 318 will clarify the property rights of
Alaskans and prevent a repeat of what transpired in Connecticut.

It is important to note the Supreme Court recognized the right of a stale to set their own
guidelines for defining eminent domain. 1 find very little fault with that approach. While

I believe the Alaska Constitution protects Alaskans from such an egregious attack on

personal property. 1 fully intend to ensure that our state statutes afford the same

protection ol property.

HB 318 will prohibit the use of eminent domain for economic gain and clarify that the
government be prohibited from taking all or part of a primary residence through eminent
domain so that others may have a recreational opportunity. Alaska has thousands of

Lmineiil domain has a legitimate place in land development, Inn us use must be
controlled within a narrow definition to protect private property rights. If it becomes
necessary to seize someone’s property, the standards applied should be very high.
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New New AMENDMENT

OFFERED IN T1IE HOUSE

TO: CSHB 318(JUD)

Page 5, line 6:

Dclcie "natural resources area."

Page 5, line 7:

Delete "access to a wilderness area,"

Page 5, line S:

Delete "facility, personal use fishery’

Insert "harbor"

Page 5, line 28:

Delete "and"

Page 5, line 30, following "AS 41.21

Insert and

(PH

BY REPRESENTATIVE HOLM

(ix) a path, trail, road, or site for which no reasonable

alternative exists and, which is necessary to preserve or establish public

access to publicly owned land or water, if the use of the path, trail,

road, or site itself is for transportation to or to facilitate use of publicly

owned land or water rather than primarily for recreation.”



10

OFFERED IN THE HOUSE
TO: CSHB 318(JUD)

Page 1, line 14:
Delete "primary™

Insert "personal”

Page 2, line 11:
Delete "fd), (e), and If)"

Insert "(d) and re)"

Page 4, line 12:

Delete "primary"

AMENDMENT

24-151083\S. .
Bullock
2/8/06

BY REPRESENTATIVE HOLM



10
1

12

2<t-LS1083\S.1

W viM ATA JIV Ao Bullock
2/8/06

AN

AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE HOLM

TO: CSHB318(JUD)

Page 5, following line 30:
Insert a new bill section to read:

* Sec. A. AS 09.55.270 is amended to read:
Sec. 09.55.270. Prerequisites. Before property can be taken, it shall appear

that
the use to which it is to be applied is a use authorized by statute

()
[LAWI;
(2) the taking is necessary to the use;

if already appropriated to a public use, the public use to which it is

(3)

to be applied is a more necessary public use.

Renumber the following bill sections accordingly.



10
11

12
13

14
15
16

17
18

24-151083\S.4
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2/9/06

AMENDMENT A

OFFERED IN THE HOUSE BY REPRESENTATIVE HOLM

TO: CSHB 318(JUD)

Page 1, line 14, following "residence":

Insert "or a landowner's small business"

Page 4, line 12, following "residence":

Insert ", the landowner's small business,”

Page 4, line 14, following "residence":

Insert "or a landowner's small business"

Page 5, line 30, following "AS 41.21":

Insert
(6) "small business" means a structure that is the primary location of a

business that
(A) employs fewer than 26 individuals;

(B) has been located on the land that is the subject of the

eminent domain proceeding for not less than one year; and

(C) may not have been constructed, placed,or occupied for the

purpose of avoiding eminent domain proceedings”
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AMENDMENT

OFFERED IN THE HOUSE
TO: CSHB 318(JUD)

Page 5, line 6:

Delete "natural resources area,"

Page 5, line 7:

Delete "access to a wilderness area,"

Page 5, line 8:

Delete "facility, personal use fishery

Insert "harbor"

Page 5, line 28:

Delete "and"

Page 5, line 30, following "AS 41.21":

Insertand

24-LS1083\S.5
Bullock

2/9/06

BY REPRESENTATIVE HOLM

(ix) a path, trail, road, or site for which no reasonable

alternative exists and that is necessary to preserve or establish public

access to publicly owned land or water if the primary use of the path,

trail, road, or site is for transportation or to facilitate the use of publicly

owned land or water and recreational use is secondary”



<. WidenerUniversity ..o

Testimony of D. Benjamin Barros Before
the House of Representatives State
Government Committee

Hearing on House Bills 1835 and 1836
Concerning Eminent Domain

August 31, 2005

Widener University School of Law, 3800 Vurtan Way ¢ P.O. Ilox 69382 Harrisburg. I'A 1711)0
t: 717-541-3976 f: 717-341-3966 dbharrus .j.rnail widcncr.edu



Mr. Chairman, members of the Committee, thank you for the opportunity to be
here today. My name is Ben Banos, and | am an Associate Professor of Law at Widener
Law School in Harrisburg. | both teach and write on eminent domain issues. |am

familiar with the issues raised in the Supreme Court’s decision in Kelo v. New London

and with the response to that decision in legislatures around the country.
Kelo sparked a tremendous amount of public outrage over the potential for

government abuse of the power of eminent domain. | believe that the legislature should

respond to this public outrage and enact measures to protect private property from
eminent domain abuse. House Bills 1835 and 1836 are ar. encouraging step in the right
direction. Eminent domain, however, is an important tool for local governments, and the
legislature must be careful not to overly restrict local governments7ability to take
property for legitimate reasons. Your very difficult task is to determine where to strike
the right balance.

My testimony today has two parts. First, 1will suggest that you consider giving
homes additional protection from being taken by eminent domain. Second, | will address
some issues raised by the language of House Bills 1835 and 1836 about striking the right

balance between protecting private property owners and maintaining local governments’

ability to act in the legitimate public interest.

Protecting Homes

Like most of the bills proposed around the country in response to Kelo, House

Bills 1835 and 1836 apply equally to all kinds of property. Kelo involved New London’s



attempt to use the power of eminent domain to transfer private property, including
people’s homes, to a private developer. New London’sjustification for taking the
property was to spur economic development, and the Court concluded that this type of
“economic development taking” satisfied the public use requirement of the Constitution’s
Just Compensation Clause.

Unsurprisingly, the legislative response around the country to Kelo has focused on
preventing economic development takings by restricting the scope of the type of public
use sufficient to justify an exercise of eminent domain. House Bills 1835 and 1836 fit
this mold.

I want to suggest that this broad approach misses a key component of the public’s
outrage over Kelo. My sense from reading reactions to Kelo and from talking with many
people about the issue is that most people are not particularly worked up about economic
development takings in a generic sense. Rather, what seems to be at the core of most
people’s concern is the possibility that their local governments might take their homes to
clear land for a private developer, as the town of New London did in the project that gave
rise to the Kelo litigation.

Focusing on homes would be consistent with the common-sense notion that
homes are different from other types of property. People become personally attached to
their homes. Homes tie people to their communities. Displacement of people from their
homes can separate them from family, friends, schools and jobs.

I therefore suggest that you consider giving additional protection to homes in the
eminent domain context. While restricting economic development takings is al the

forefront of people’s minds after Kelo, you also should consider protecting homes from



more traditional exercises of eminent domain. People unhappy about their homes being
taken for a shopping mall are likely to be only marginally less unhappy if their homes are
taken for something that fits the classic picture of a public use, like a highway.

Many other areas of law treat homes differently than other types of property.
Most relevant here, the legal system already gives special protection to people’s
possession of their homes in anumber of contexts, such as making it harder for a lender
to foreclose on a home than to repossess another type of property. The law also gives
special treatment to homes when interests other than possession are at stake. For
example, the government is held to a higher standard when it searches a home than when
it searches other types of property, like cars or undeveloped land.

Recognizing that homes are special does not mean that local governments should
be prohibited in all circumstances from taking homes. There arc times when taking
homes is vital to the public interest. But there arc a number of approaches that you could
take to give homes additional protection and encourage government entities to take
homes only as a last resort. For example:

 Responding directly to Kelo, you could prohibit the taking of homes for
economic development, but allow economic development taking of some
other types of property.

* You could permit the taking ofa home for any type of public use only
after a finding, reviewabic by a court, that there is no alternative course of
action that would serve the same public goal at a reasonable cost.

* You could require governments to pay a premium (say 10% or 15%) over

fair market value for a taken home, which would both provide an



economic disincentive to take homes when other types of property are
available and compensate the homeowners for some of the personal value
they placed in their homes.

These approaches - alone or in concert - would help protect homes while
maintaining flexibility for local governments to take other types of property. Common
sense tells us that homes are different, and deserve special legal treatment in many
contexts. Constituent outrage over Kelo is tied in large part to concern about the
vulnerability of homes, and it therefore would be appropriate for you to consider

including special protection of homes in your legislative response to Kelo.

Comments on the Proposed Language

I will now turn to the proposed language of House Bills 1835 and 1836. Because
the proposed language of two bills is similar, 1will direct my comments to House Bill
1835.

At the outset, 1note that the proposed bills apply only to local governments, and
do not restrict takings by the State of Pennsylvania. There may be good reasons to apply
restrictions on eminent domain on the local level, but not the state level. Many
commentators, for example, argue that local governments arc more subject to special
interest influence than state governments. But to give property owners the maximum
amount of protection, it may be worth considering applying the same restrictions to the

state. This, of course, would require the input of the state agencies that exercise the

power of eminent domain.



Subparagraph (i) of House Bill 1835 prohibits the use of eminent domain to “turn
[the taken property] over to a nonpublic interest.” My first observation is that while |
understand the intent of the language, the litigator in me sees ambiguities in the phrase
“nonpublic interest.” “Private person or entity” might be preferable language.

More broadly, however, there are many circumstances where the use of eminent
domain to transfer property to a private person or entity may be appropriate, and the
proposed language therefore may be too restrictive. Using eminent domain to transfer
property to a private developer to spur economic development may be objectionable, but
what about the use of eminent domain to transfer the property to a privately-owned
utility? To a private university to expand its campus? To a not-for-profit museum or
symphony? To a privately-owned hospital that is greatly needed by the community? To
a sports team for a new stadium? | do not mean to suggest that using eminent domain in
all of these contexts w'ould be appropriate - 1’'m particularly suspicious of sports stadium
projects myself- but they are all circumstances that you should consider. In some areas,
particularly urban areas, it may not be practical to obtain suitable property for these types
of projects without using eminent domain.

You should also consider the use of eminent domain to take blighted property and
turn it over to a private developer. This type of taking would be barred by House Bill
1835 as it is currently drafted - it would be impractical to expect local governments to
put all blighted property that is taken to public use in the classic sense. That may not be a
bad thing. The concept of blight has been abused by local governments to justify what
are really economic development takings. Clearing blight was also thejustification for

urban renewal projects that in hindsight destroyed vibrant, if poor, neighborhoods and



replaced them with what many planners now consider to be sterile redevelopment project.
(I should note in this context that when | was talking about giving additional protection to
homes, | generally meant homes of all sorts, including rented apartments. Except in the
context of compensation for taken homes, people in owned and rented homes have
similar interests in avoiding displacement.)

On the other hand, local governments should have the power to take truly blighted
property. The difficult task is to come up with a definition that separates blighted
property from merely economically depressed property. Blighted housing, for example,
could be defined to be unfit for human habitation or defined as housing that violates
certain housing code provisions. Blighted commercial property could be defined as
property that has been vacant for a certain amount of time and has no real prospect of
being occupied in the near future. Care also must be given to the treatment of noil-
blighted property in an otherwise blighted area. The Supreme Court started down the
slipper)' slope towards Kelo in the 1954 case Berman v. Parker, where the Court
permitted the taking of a non-blighted department store as part ofa larger clearance ofa
blighted area.

Defining the circumstances where it is permissible for property taken by eminent
domain to end up in private hands is a difficult task, but not an insurmountable one.
Beyond tightening up the definition of permissible public use, however, there are a
number of other steps that you can take to protect private property owners from abusive
uses of eminent domain by making the eminent domain process fairer.

The examples I mentioned bcfoie of requiring certain findings to be made or

certain premiums to be paid would fall in this category. You also could require some



exercises of eminent domain to be put to a vote by the residents of the municipality. Or
you could require a municipality to make a bone fide offer (including a price) to purchase
the property before using eminent domain. Ifthe property owner later contests the value
of the property, and a court finds that the value is higher than the price initially offered by
the municipality, you could allow the property owner to recover attorney’s fees or a
premium above the court-set value from the municipality. Allowing this type of fee
shifting would encourage municipalities to show good faith in their initial offer for the
property.

You could also require a reverter clause, as proposed in subparagraph (iii) of
House Bill 1835. Asdra. .j, however, the reverter clause has fwo potential problems.
First, it does not account for the fact that the condemnee has already been paid fair
market value as compensation for the taken property. Second, it is unlimited in duration,
which presents the possibility of the reverter being exercised two hundred years after the
property is initially taken. Based in part on a bill that is pending in California, language
along the following lines may be preferable: “if the property ceases to be used fora
public purpose within five years of the property’s condemnation, the condemnee or its
heirs or assigns shall have the right to reacquire the property for the compensated amount
plus interest or its current fair market value, whichever is less.”

This concludes my prepared remarks, and 1’'m happy to take your questions.



This memorandum describes how state legislatures are responding to the U.S.
Supreme Court decision delivered on June 23, 2005, in Kelo v. New London (04-

108). In that case, the court determined that the "public use" provision of the

takings clause of the 5thAmendment to the U.S. Constitution permits eminent
domain for economic development purposes that provide a "public benefit" pursuant

to a Connecticut statute. At the same time, the court acknowledged that nothing in

its decision precludes a state from placing further restrictions on the use of eminent

domain. This memorandum will discuss the categories of legislation that the

National Conference of State Legislatures (NCSL) has observed, and present

summaries and links to bills considered since the decision came down.

Categories of Legislation

NCSL has been tracking five types of legislation that state legislatures have either

considered or are still considering since the decision in Kelo was reported. Each

category restricts the use of eminent domain for economic development purposes to

some degree, while providing certain exceptions. The limitations may apply to

economic development agencies created by local governments, or to municipalities

and counties themselves. A broad range of approaches have been employed, from

reiterating that eminent domain may be exercised solely for a public use, to

prohibiting it for specified purposes.

Authorization for a Public Use. Stipulates that eminent domain may be used only for

a "stated public purpose” or a "recognized public use.” The legislation may not

define what constitutes such purposes or uses. (Delaware enacted this type of

approach at the end of its 2005 regular session; see attached summary of "Post-Kelo

v. New London State Eminent Domain Legislation,")
Restriction of Use to Blighted Properties. Limits the use of eminent domain for
economic development purposes to blighted properties only, or to areas where the
majority of properties are blighted and the remaining parcels are necessary to

complete a redevelopment plan. This approach establishes additional criteria

defining what constitutes blight that i local government must satisfy before

condemning private property for economic development purposes.

Enhanced Public Notice, Hearing and Negotiation Criteria. Requires local

governments to hold public hearings before condemning property for economic



development purposes; notify affected property owners in advance of a hearing; and

negotiate in good faith with property owners before condemning land.

Local Government Approval. Requires a vote of the locally elected legislative body

before a redevelopment agency may initiate eminent domain for economic

development purposes. The vote may have to meet a super-majority threshold. In

some instances, the use of eminent domain by a local government may require

approval by the state legislature.

Prohibiting Eminent Domain for Specified Purposes. Prohibits the use of eminent

domain for economic development (e.g., residential, retail, commercial or
industrial); for the primary purpose of generating additional tax revenue; or to

transfer private property to another private use. This legislation normally includes

exceptions, most frequently for blighted properties. (Alabama enacted this type of
approach during its 2005 special session; Texas enacted this type of approach during

its second special session; see attached summary.)

Other approaches designed to provide additional time to assess policy options
include placing a moratorium on the use of eminent domain for economic
development purposes until a specified date, and establishing special legislative
committees or task forces to study the issues and report back to the legislature with
(Ohio enacted both these approaches during its

findings and recommendations.

2005 session; see attached summary.)

A summary of legislation considered by states that were either in session at the time
the Kelo decision was delivered or convened a special session after the decision

came down is attached to this memorandum.
Post-Kelo v. New London State Eminent Domain Legislation

Alabama 2005 Special Session

SB 68

Prohibits the use of eminent domain for retail, commercial, residential or apartment
development; for purposes of generating tax revenue; or for the transfer of private
property to another private party. Contains a blight exception.

(Enacted.)



HB 14

Prohibits the use of eminent domain for retail, commercial, residential or apartment

development; for purposes of generating tax revenue; or for the transfer of private

property to another private party.

(Passed House; failed in Senate.)

SB 81. SB 89. SB 92

Prohibits the use of eminent domain for retail, commercial, residential or apartment

development.

(Failed in Senate.)

HB 102. SB 91

Prohibits the use of eminent domain for an economic development purpose and
stipulates that its application may only be used for a public use.

(HB 102 failed in House. SB 91 failed in Senate.)

California

2005 Session

AB 1162

Places a moratorium on the use of eminent domain to acquire owner-occupied
residential property for a private use until January 1, 2008.

(Passed Assembly; in Senate committee.)

gCA.12

Stipulates that public use does not include taking owner-occupied residential

property for a private use.

(In Senate committee.)

ACA 22. SCA 15. AB 590

ACA 22 and SCA 15 stipulate that private property may only be taken lor a stated

public use. AB 590 stipulates that "public use” does not include taking non-blightcd



property for another private use.

(ACA 22 introduced. SCA 15 introduced. AB 590 in Assembly committee.)
Delaware

2005 Session

SB 217 (with House Amendment 1™

Restricts the use of eminent domain by the state or a political subdivision to a

recognized public use.

(Enacted.)

Illinois

2005 Session

HB 4091

Stipulates that the use of eminent domain may only be for a "qualified public use,”
meaning for public ownership and control. Prohibits eminent domain for private

ownership or control, including economic development, unless approved by the state

legislature.

(Introduced.)

Michigan
2005 Session

SB 593

Prohibits the use of eminent domain to transfer private property to another private
entity unless the property is blighted or qualifies as a public use; public use does not

include taking for general economic development or generating additional tax

revenue.

(Passed Senate; in House Committee.)

SHi.E



Stipulates that if a person's principal residence is taken for public use, the amount of
just compensation shall not be less than 125 percent of the property's fair market

value; public use does not include taking for general economic development or

generating additional tax revenue.

(Passed Senate; in House Committee.)

HB 5060. HB 5078

Prohibits the use of eminent domain to transfer private property to another private

entity for the primary benefit of the private entity.
(HB 5060 in House committee. HB 5078 in House Committee.)

Minnesota

2005 Special Session

HF 117. HF 132

Prohibits the use of eminent domain to transfer private property to another private

party.
(HF 117 failed to pass. HF 132 failed to pass.)

HF 123

Prohibits the use of eminent domain for economic development purposes.

(Failed to pass.)

New Jersey

2005 Session
SB 2739. AB 4392

Prohibits the use of eminent domain to condemn legally occupied residential

property that meets applicable housing codes as part of a redevelopment project.

(In Senate Committee.)

New York

2005 Session



AB 8865. AB 9051. SB 5949

Requires a local government to vote to approve the proposed use of eminent domain
to condemn private property for another private use.

(AB 8865 and AB 9051 in Assembly committee. SB 5949 in Senate committee.)

AB 9043. AB 9050. SB 5946

Requires that an economic development plan approved by a local government be
prepared when eminent domain is used for economic development purposes.

Requires a public hearing to be held and includes additional public notice

requirements. Requires the amount of compensation paid to a property owner when

eminent domain is used for economic development purposes be greater than 100

percent of fair market value.

(AB 9043 and AB 9050 in Assembly committee. SB 5946 in Senate Committee.)

SB 5936

Stipulates that eminent domain can be used for economic development purposes

only if the area is blighted.

(In Senate committee.)
SB 59.39

Stipulates that eminent domain can only be used for specified public projects.
Requires approval of the county legislature or city council if an industrial
development agency decides to use eminent domain.

(In Senate committee.)

Ohio
2005 Session

SB 167

Places a moratorium on the use of eminent domain for economic development
purposes that would ultimately result in the property being transferred to another

private party in an area that is not blighted until December 31, 2006. Creates a task



force to study eminent domain issues.

(Enacted.)

SJR 6

Removes from municipalities the constitutional authority to use eminent domain

unless the power is specifically granted to them by the state legislature.

(In Senate committee.)

HB 331

Places a moratorium on the use of eminent domain to condemn non-blighted
property for economic development purposes where the property would be

transferred to another private use. Creates a legislative task force to study eminent

domain issues.

(Introduced.)

HJR 10

Prohibits the use of eminent domain for economic development where the primary
purpose is to transfer private property to another private use.

(Introduced.)

Oregon

2005 Session

HB 3505

Authorizes a public body to use eminent domain only if the primary purpose is to

allow the public to own or use the property; such property may not be transferred to

another private entity.

(Passed Mouse; failed in Senate.)

Pennsylvania

2005 Session

HB 2054



Prohibits the use of eminent domain for private commercial enterprise, with certain
exceptions (including for blighted areas or those properties that meet the criteria

contained in the state's redevelopment law).

(Passed House; in Senate Committee.)

HB 1835. HB 1836

Prohibits the use of eminent domain to turn private property into a nonpublic

interest, or for the purpose of increasing the local government's tax base.

(In House committee.)

HB 2029

Prohibits the use of eminent domain to condemn non-blighted property for retail,
commercial, residential or apartment development; for purposes of generating tax

revenue; or for the transfer of private property to another private party.

(In House Committee.)

SB 881

Prohibits the use of eminent domain for private commercial enterprise, with certain
exceptions (including for blighted areas or those properties that meet the criteria
contained in the state's redevelopment law).

(In Senate Committee.)

Texas

2005 Second Special Session

SB7

Prohibits the use of eminent domain to confer a private benefit on a private party or

for economic development purposes, with certain exceptions.

(Enacted.)

HJL12, HB 16



Prohibits the use of eminent domain to confer a private benefit on a private party or
for economic development purposes, with certain exceptions.

(Failed in House.)

HIR 11. SJR 5

Prohibits the use of eminent domain for economic development purposes or to
confer a private benefit on a private party, with certain exceptions.

(HJR 11 failed in House. SJR 5 failed in Senate.)

2005 First Special Session

HJR 19. SJR 10. SB 62

Prohibits the use of eminent domain for economic development purposes in most

instances.

(HJR 19 passed House; failed in Senate. SJR 10 failed in Senate. SB 62 passed both

houses; failed in conference committee.)

Wisconsin

2005 Session

AB 657

Prohibits the use of eminent domain to condemn non-blighted property if the
property is to be transferred to another private entity.

(Passed Assembly; in Senate committee.)
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Protection of Homes, Small Businesses, and Private Property Act of 2005
(Introduced in Senate)

S 1313 1S
109th CONGRESS
1st Session
S. 1313

To protect homes, small businesses, and other private property rights, by limiting the
power of eminent domain.

IN THE SENATE OF THE UNITED STATES
June 27, 2005

Mr. CORNYN introduced the following bill; which was read twice and referred to the
Committee on the Judiciary

A BILL

To protect homes, small businesses, and other private property rights, by limiting the
power of eminent domain.

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the *Protection of Homes, Small Businesses, and Private
Property Act of 2005".

hup://ihom;is.loc.gov/cgi-bin/qgiicry/z?¢l09:5.1313.1S: 12/19/2005
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SEC. 2. FINDINGS.

Congress finds the following:

(1) The protection of homes, small businesses, and other private property
_n%hts against government seizures and other unreasonable government
interference is a fundamental principle and core commitment of our Nation's

Founders.

(2) As Thomas Jefferson wrote on April 6, 1816, the protection of such rights
Is 'the first principle of association, the guarantee to every one of a free
exercise of his industry, and the fruits acquired by it'.

(3) The Fifth Amendment of the United States Constitution specificaI_I%/ ,
provides that 'private propertylshall not "be taken for public use without just

compensationl

(4) The Fifth Amendment thus provides an essential guarantee of liberty
against the abuse of the power of eminent domain, by permitting government

to seize private property only 'for public usel

&5) On June 23, 2005, the United States Supreme Court issued its decision in
elo v. City of New London, No. 04-108.

(6) As the Court acknowledged, ‘it has long been accepted that the sovereign
may not take the property of Afor the sole purpose of transferring it to
another private party B1 and that under the Fifth Amendment, the power of
eminent domain may be used only 'for pubfc usel

(7) The Court nevertheless held, by a 5-4 vcte, that government may seize
the home, small business, or other anate property of one owner, and
transfer that same property to another private owner, simply by concluding
that such a transfer would benefit the community through increased economic

development.

(8) The Court’s decision in Kelo is alarming because, as Justice O'Connor
accurately noted in her dissenting opinion, jcined by the Chief Justice and
Justices Scalia and Thomas, the Court has "effectively . . . deletefd] the
words ‘for public uselfrom the Takings Clause of the Fifth Amendmentland
thereby 'refusfed] to enforce properly the Federal Constitutionl

(9) Under the Court's decision in Kelo, Justice O'Connor warns, '[t]he specter
of condemnation hangs over all property. Nothing is to Rrevent the State from
replacing ang Motel 6 with a Ritz-Carlton, anv home with a shopping mall, or
any farm with a factoryl

10) Justice O'Connor further warns that, uncer the Court's decision in Kelo,
ajny property may now be taken for the benefit of another private party]
and “'the fallout from this decision will not be random. The beneficiaries are
likely to be those citizens with disproportionate influence and power in the

12/19/2005
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Political_process, including large corporations and development firms. As for
he victims, the government now has license to transfer property from those
with fewer resources to those with more. The Founders cannot have intended

this perverse result’,

(118 As an amicus brief filed by the National Association for the Advancement
of Colored People, AARP, and other organizations noted, '[ajbsent a true
;ﬁubhc use requirement the takings power will be employed more frequently.
he takings that result will disproportionately affect and harm the
economically disadvantaged arid, in particular, racial and ethnic minorities and

the elderly’.

(12) Itisa prOﬁnate for Congress to take action, consistent with its limited
powers under the Constitution, to restore the vital protections of the Fifth
Amendment and to protect homes, small businesses, and other private
property rights against unreasonable government use of the power of eminent

domain.

(13) It would also "e appropriate for States to take action to voluntarily limit
their own power of eminent domain. As the Court in Kelo noted, *nothing in
our opinion precludes any State from placing further restrictions on its
exercise of the takings power'.

SEC. 3. PROTECTION OF HOMES, SMALL BUSINESSES, AND
OTHER PRIVATE PROPERTY RIGHTS.

(a) In General- The power of eminent domain shall be available only for public use.

(b) Public Use- In this Act, the term "public use' shall not be construed to include
economic development.

(c) Application- This Act shall apply to—

(1) all exercises of eminent domain power by the Federal Government; and

(2) all exercises of eminent domain power by State and local government
through the use of Federal funds.
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NFIB

The Voice of Small Business®

ALASKA

National Federation of Independent Business
Statement of Support for HB 318

Private Property Rights- Eminent Domain
January 10, 2006

The Alaska Chapterofthe National Federation ofIndependent Business has 2,500 members, making it
the largest small-busincss advocacy group in the state. 'I"he legislative agenda o f NFIB is determined
by ballot Following are the ballot results for the question regarding the government's powerof
eminent domain.

Should the government's power of eminent domain be restricted to prevent private property
from being seized for private commercial enterprises for the purposes of economic
development?

90 % YES 4% NO 6% Undecided

The use ofeminent domain to Like private property for public purposes can be a valuable tool for
public uses such as transportation and utility corridors. However, the courts have steadily expanded
the definition of“public purpose” to include economic development projects where private developers
and large businesses benefit frern eminent domain, in exchange for which the government expects
higher tux revenues. Using eminent domain in this way gives rise to abuse and is generally unfair to
those who lose their property. Small businesses and small property owners arc disproportionately
affected, and the benefitsonly go to a few people. Ifgovernment can seize property hecause another

ownercould generate more taxes, then nobody's property is sale.

VVote YES on House Bill 318

Submitted by Thyes Shaub on hehalfofNFIB/Alaska.
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Alabama limits eminent domain —The Washington Times

The Washington Times

www.washinglontinies.coni

Alabama limits eminent domain

By Donald Lambro

THE WASHINGTON TIMES
Published August 4, .005

Alabama yesterday became the first state to enact new protections against local-govemmecnl
seizure of property allowed under a Supreme Court ruling that has triggered an explosive
grass-roots counteroffensive across the country.

Republican Gov. Bob Riley signed a bill that was passed unanimously by a special
session of the Alabama Legislature, which would prohibit governments from using their
eminent-domain authority to take privately owned properties for the purpose of turning them
over to retail, industrial, office or residential developers.

Calling the high court's June 23 ruling "misguided"” and a "threat to all property owners,"
Mr. Riley said, "A property rights revolt is sweeping the nation, and Alabama is leading it."
The backlash against the judicial ruling has not received much attention in the national
press, although legislative leaders in more than two dozen states have proposed statutes

and/or slate constitutional amendments to restrict local governments' eminent-domain
powers.

Besides Alabama, legislation to ban or restrict the use of eminent domain for private
development has been introduced in 16 slates: California, Connecticut, Delaware, Florida,
Illinois, Kentucky, Massachusetts, Michigan, Minnesota, New Jersey, New York, Oregon,
Pennsylvania, Rhode Island, Tennessee and Texas.

Legislators have announced plans to introduce eminent-domain bills in seven more stales:
Alaska, Louisiana, Oklahoma, Ohio, South Dakota. South Carolina and Wisconsin, and
lawmakers in Colorado, Georgia and Virginia plan to act on previously introduced bills.

In addition, public support is being sought for state constitutional prohibitions in several
states -- Alabama. California, Florida, Michigan. New Jersey and Texas.

In an elaborate signing ceremony in the State Capitol's historic Old House Chamber, Mr.
Riley said. "Alabamians can rest assured that their homes, farms, business and other private
property are safe from being seized by government for a shopping center, or a factory, an
office building or new residential development.”

The signing immediately won praise from leading property rights advocates who had
condemned the ruling and have lobbied stale legislatures to block such practices.

"Kudos to Alabama political leaders for taking the first step toward protecting their
citizens from eminent-domain abuse,” said Dana Berliner, a senior attorney at the Institute
for Justice, a public policy organization that conducted the first nationwide study of abusive
property seizures.

The law came in response to a 5-4 decision by the high court that ruled that the Fifth
Amendment’ takings clause - "nor shall private property be taken for public use, without
just compensation™ -- did not prevent the city of New London, Conn,, from taking Susette
Kelo's property for the expressed purpose of private development in order to gain higher tax

revenue.
Although the Alabama law that the governor signed yesterday would prohibit such

lilln://www.washtimcs.com/INinctiiins/nrint.i)hn"\SlorviID=20050804-120711-4571r
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Joel H efley 2372 RwI'L K.M JOB
Washington, D.C. 20515

For Immediate Release (202) 225-4422

Aug. 1,2005
Hefley authors bhill to protect private property rights

(Washington, D.C.) — U.S. Rep. Joel Hefley, R-Colo., introduced legislation last Friday that
would work to protect the private property rights of American citizens.

Hefley introduced the Eminent Domain Limitation Act of 2005, which would prohibit a slate from
receiving federal funds for economic development projects if it has not enacted legislation to limit the use

of eminent domain.

States must prohibit the use of eminent domain for economic development, and require an entity

engaged in a "taking" to show the necessity of the property in question and that no other reasonable
alternatives exist. States must also limit the uses for eminent domain to public health and safety, rights-

of-way for public utilities and public highways and parks.

"This legislation is strong medicine, | know, but the Supreme Court's decision is the worst thing |
have seen from that court in years. It allows local governments to use the lure of future revenues from
private economic development projects to run roughshod over private property rights.

"If the court’s decision is allowed to stand nobody’s property will be safe.

"This bill is not a cure all. However, a basic constitutional right is at stako, and | believe such a

strong threat necessitates a strong response.”

In June, the U.S. Supreme Court ruled in 5-4 decision that economic development can be
considered a public use, allowing local governments to take private property for the purpose of

generating incomo.

— end —
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House bill counters eminent domain ruling

WASHINGTON (AP) -- Contending that the Supreme Court has undermined a pillar of American
society -- the sanctity of the home -- the House overwhelmingly approved a bill Thursday to block

the court-approved seizure of private property for use by developers.

The bill, passed 376-38, would withhold federal money from state and local governments that use powers of eminent
domain to force businesses and homeowners to give up their property for commercial uses.

The Supreme Court, in a 5-4 ruling in June, recognized the power of local governments to seize property needed for
private development projects that generate tax revenue. The decision drew criticism from private property, civil rights, farm
and religious groups that said it was an abuse of the Fifth Amendment’s "takings clause." That language provides for the

taking of private property, with fair compensation, for public use.

The court’s June decision, said House Judiciary Committee Chairman James Sensenbrenner, R-Wisconsin, changed
established constitutional principles by holding that "any property may now be taken for the benefit of another private

party."

The ruling in Kelo v. City of New London allowed the Connecticut city to exercise state eminent domain law to require
several homeowners to cede their property for commercial use.

With this "infamous" decision, said Rep. Phil Gingrey, R-Georgia, "homes and small businesses across the country have
been placed in grave jeopardy and threatened by the government wrecking ball."

The bill, said Chip Mellor. president of the Institute for Justice, which represented the Kelo homeowners before the
Supreme Court, "highlights the fact that this nation’s eminent domain and urban renewal laws need serious and substantial

changes.”

But opponents argued that the federal government should not be interceding in what should be a local issue. "We should
not change federal law every time members of Congress disagree with the judgment of a locality when it uses eminent
domain for the purpose of economic development," said Rep. Bobby Scott, D-Virginia.

The legislation is tho latest, and most far-reaching, of several congressional responses to the court ruling. The House
previously passed a measure to bar federal tnnsportation money from going for improvements on land seized for private
development. The Senate approved an amendment to a transportation spending bill applying similar restrictions. The bill
now moves to the Senate, where Sen. John Cornyn, R-Texas, has introduced companion legislation.

About half the states are also considering changes In their laws to prevent takings for private use.

Tho Bush administration, backing the House bill, said in a statement that "private proporty rights are the bedrock of the
nation's economy and enjoy constitutionally protected status. They should also receive an appropriate level of protection

by the federal government."

The House bill would cut off for two years all federal economic development funds to states and localities that use
economic development as a rationale for property seizures. It also would bar the federal government from using eminent

domain powers for economic devolopmont.

"I3y subjecting all projects to penalties, we are removing a loophole that localities can exploit by playing a 'shell game' with
projects," said Rep Henry Bonilla. R-Texas, a chief sponsor.
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REPORTED OUT

FISCAL NOTE MAY 0 2 2006
SENATE fINANCE COMMITTEE

STATE OF ALASKA Fiscal Note Number: 1

20% LEGISLATIVE SESSION Bill Version: CSHB 318(JUD)
(H) Publish Date: 2/6/06

Revision Dale/Time (Nole if correction): Dept. Affected Commerce

Title Limitations on Eminent Domain RDU Comm Assist & Ec Dev (405)

Component Community Advocacy

Sponsor McGuire cl al

Requester Judiciary "Component No. 2703
Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted belov*

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

ICHANGE IN REVENUES ( ) ~T
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)
TOTAL 0.0 n.oO 0.0 0.0 0.0 0.0

Estimate of any current year (FY2006) cost: 00
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page it necessary)

This legislation limits the powers of eminent domain established in Title 9 and Title 29 for both the State and
Eminent Domain could not be exercised for purpose of promoting economic development, or

municipalities.
In addition, eminent domain could not be

to acquire land as part of a economic development project
exercised for purpose of developing a recreational facility or project if the land in question is the primary

residence of the owner

This legislation docs not create a fiscal impact on the operations of the department

Phone 269-4036

Prepared by  Michael Black. Director
Date/Timo 1/ft/06 9 64 AM

Division Community Advocacy
Approved by  WilL.am C Noll, Commissioner Date 01/1V06
Agency Commerce Community and Economic Development

[t>rwi viv;- « O Page lof 1

COMMITTEE COPY



FISCAL NOTE

STATIC OF ALASKA
2006 LEGISLATIVE SESSION

REPORTED OUT

MAY 0 2 2006

SENATE fINASCE COMMITTEE

Fiscal Note Number
CSHB 318(JUD)
2/6/06

Bill Version:
(H) Publish Date:

Dept. Affected: Dept of Environmental Cons

Revision Date/Time (Note if correction):
Title Limitation on Eminent Domain ...

RDU Multi

Component Various

Sponsor McGuire. Holm, Hawker

House Judiciary

Component NI). 633

Requester

Expenditures/Revenues

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2007

Personal Services
Travel

Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) | ~T

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL 0.0

Estimate of any current year (FY2006) cost:

FY 2008 FY 2009 FY 2010 FY 2011

0.0 0.0 0.0 0.0

(Thousands of Dollars)

0.0 0.0 0.0 0.0

0<

Mark this box (X) if funding for this bill is included in the Governor’'s FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate pngo tfntict

No fiscal impact anticipated.

Tim Barry
Otfico of tho Commissioner

Prepared by:
Division

Approved by:  Kurt Fredriksson

Phone 465-5290
Doto/Tirne 1/11/06 10 30 AM

Date 1/11/0On 11 31 AM

Agency

ii»rt»i»?.'2e)jCivi(i

Department of Environmental Conservation

Page 1of 1
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FY 2012

0.0

0.0



REPORTED OUT

FISCAL NOTE may 02 2006

STATE OF ALASKA Fiscal Note Number; 3 SENATE FINANCE COMMITTEE
2006 LEGISLATIVE SESSION Bill Version: CSHB 318(JUD)
(H) Publish Dato: 2/6/06
Revision Date/Time (Note if correction): Dept Affected: LAW
Title "An Act limiting the exercise of eminent domain." RDU Civil
Component Transportation
Sponsor Representative McGuire
Requester House Judiciary Component No.
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)

1002 Federal R e ¢ e ip ts
1003 GF Match

1004 GF

1005 GF/Program R e c e ip ts
1037 GF/Mentat H e a |th
Other (Specify Typo-Do not abbreviate)

TOlkb—™" — ea V.~
Estimate of any current year (FY2006) cost: 00
Mark this box (X) if funding for this bill is included in the Governor’s FY 2007 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Aiuch aseparatapago ifn> ossary
This bill excludes from the exercise of the right of eminent domain, any purpose that would promote

economic development or acquire land as part of an economic development. Additionally when the subject of
the action is the primary residence of the owner of the property, the right of eminent domain may not be
exercised for the purpose of developing a recreational facility or project.

Passage of this legislaiion may have a fiscal impact on the Department of Law. but if is not possible to

estimate it at this time.

Prepared by  Kathryn D.iughhoteo. Dnoctor Phono 465-3673
Division Administrative Services Division Dato/Timo 1/10(06 3 08 PM
Approvodby  Kathryn Dnughholoo for David Marque?. Attornuy General Palo 1/10/2006
Agency Department of Law
Qdli Pago lof 1

COMMITTEE COPY



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2006 LEGISLATIVE SESSION Bill Version:
(H) Publish Date:

Revision Date/Time (Nole if correction): Dept Affected:

REPORTED OUT

MAY 0 2 2006
SENATE FINANCE COMMITTEE

CSHB 318(JUD)
2/6/06

Natural Resources

Resource Development

-123

Title Limitation on Eminent Domain RDU

Component Commissioner's Office
Sponsor Rep. McGuire
Requester (H)Jub Component No

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do no: include inflation uni iss otherwise noted below.

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING "o INDETERMINATE *e**

CAPITAL EXPENDITURES

|[CHANGE IN REVENUES ( INDETERMINATE **

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Typo--Po not abbreviate!
" INDETERMINATE

FY 2011 FY 2012

TOTAL
Estimate of any current year (FY200G) cost: 00
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a Scparato page if nocussatyj

Prepared by: Nico Bus. Acting Admin Service Director
Division Coniniissiniii'r's OUio-

Approved by:  Miko Menge. Commissioner
Agency Natural Ri-snurci-.

COMMBSTTEE COPY

H*«w4ta?7.7W3ovni

Phono 269 13532
P.ij. Minn- /11 Y=

Date 1/11/2006

Pago lof 1



REPORTED OUT

FISCAL NOTE MAY 0 2 2006
SENATE FINANCE COMMITTEE

STATE OF ALASKA Fiscal Note Number:

2006 LEGISLATIVE SESSION Bill Version CSHB 318(JUD)
(H) Publish Date: 2/6/06
Dept, Affected: DOT&PF

Title Limiting Exercise of Eminent Domain 'RDU Administration and Support
Component Commissioner’s Office

Sponsor Rep. McGuire

Requester Component No 530

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

Personal Services

Travel

Contractual

Supplies

Equipment

Land 3 Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( HZ
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Oo not alibreviale)
TOTAL

Estimate of any current year (FY2006) cost: 00
Mark this box (X) if funding for this bill is included in the Governor’'s FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: |Attach a separate page it necessary)

Based upon currently available information, DOT is unable to determine what fiscal
impact, if any, the bill would have on its operating or capital projects budgets.

Prepared oy  John Manly Phono 465-390**
Division Communications DOT&PF Date/Time 1/1trOu6é 00AM

Dale 1/11/2005

Approved by  Mike Barton
Agency Commissioner DQTSPF

iKtmtV~7 ==l Page lof 1

COMMITTEE COPY



r u~iiro
Urn*"Ct uj&uS cL
ado”Aitr® o f AMSteN -, t

dtj 4-27? \So <, -Jy's »-(

me?. ‘S> &X
fin* ~

ySd(?j *o0

A /-Ay.



Alaska State Senate

Senate Finance Committee

lit >ix ' oo
NI 115 M
PO .r: LK.t 17 <si

<mu i.il I'iihmo "
FAX COVER SHEET

DATE: TIME: N-T4

TO: L

NUMBER OF PAGES. INCLUDING COVER SHEET: 1

FROM: ROBIN PAUL
SENATE FINANCE CMTE. ASST. SECRETARY

PHONE: 465-2618
FAX: 465-2187

NOTES: TTfOfli Plsl AAs CA SIB(FIM

stH- us 106358

A cho~r,o”rc<



~N oS o~

n

10

13
14
15

UCRK DRAFT WORK DRAFT WORK DRAFT
24-LS1083\R

Bullock
5/1/06

SENATE CS FOR CS FOR MOUSE HILL NO. 318(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FOURTH LEGISLATURE - SECOND SESSION

BY THE SENATE FINANCE COMMITTEE

Offered:
Referred:

itrex(S): REPRESENTATIVES MCGUIRE. HOLM AND HAWKER , Stoltzc, Gallo. Wilson, Knliriii",
LeDoux, Dahlstrom, Kelly, Anderson, Olson, Lynn, Elkins, Foster, Kapsner, Sanuels, Raniras, Meyer, Seaton,

Rokcbcerg

A HILL

FOR AN ACT ENTITLED

"An Act limiting the exercise of eminent domain."
HE ITENACTED in" THE LEGISLATURE OF THE STATE OF ALASKA:

* Section I. The uncodified law of the Slate of Alaska is amended by adding a new section

to read:
LEGISLATIVE INTENT AND FINDINGS, (a) The legislature finds that

(1) the United States Supreme Court decision in Kelo v. City of New London.

545 U.S. __, 125 S.Ct. 2655, 162 L. Ed. 2d 439 (2005) demonstrates that an overly

expansive application of eminent domain powers can he a threat to the property rights of all

private property owners:
(2) it is necessary to provide clarification regarding the exercise of eminent

domain in the following two situations:
(A) the taking of private property if the purpose is to transfer the

property to another private person for economic development:

(13! the taking ol"a landowner's personal residence u* develop an indoor

or outdoor recreational facility or project

SCSCS1IH JIStHNI
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WORK DRAFT WORK DRAFT 24-LS1083\R

(b) In recognizing that many public projects will have economic effects, the

legislature intends by this Act not to
(1) restrict those public uses already recognized in state law merely because

the project may have an associated economic effect; or

(2) provide an absolute bar on transfers of land to private entities, but to place

restrictions on when such transfers occur.
(c) In this section, "economic development” means development of property for a

commercial enterprise carried on for profit or to increase tax revenue, tax base, or

employment.
* Sec. 2. AS 09.55.240(a) is amended to read:
(a) Except as provided in (d) and (e) ol' this section, the [TI-LEJ right of

eminent domain may be exercised for the following public uses:

(1) all public uses authorized by the government of the United States;

(2) public buildings and grounds for the use of the state and all other
public uses authorized by the legislature of the state;

(3) public buildings and grounds for the use of an organized or
unorganized borough, city. town, village, school district, or other municipal division,
whether incorporated or unincorporated: canals, aqueducts, flumes, ditches, or pipes
conducting water, heal, or gas for the use of the inhabitants of an organized or
unorganized borough, city. town, or other municipal division, whether incorporated or
unincorporated; raising the banks of streams, rein wing obstructions from them, and
widening, deepening, or straightening their channels; and roads, streets, and alleys,
and all other public uses for the benefit of an organized or unorganized borough, city,
town, or other municipal division whether incorporated or unincorporated, or us
inhabitants, which may be authorized by the legislature;

(4) wharves, docks, piers, chutes, booms, ferries, bridges of all kinds,
private roads, plant and turnpike roads, railroads, canals, ditches, flumes, aqueducts,
and pipes for public transportation, supplying mines and farming neighborhoods with
water, and draining and reclaiming land, and for floating logs and lumber on streams
not navigable, and sites for reservoirs neccssarv for collecting and storing water;

(5) roads, tunnels, ditches, flumes, pipes, and dumping places for

JSCSI1»318(FIN) 2
tinw Tr'vf Uudtirlititid tVELETED TEST OKACKUfSDJ
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working mines; also outlets, natural or otherwise, for the flow, deposit, or conduct of
tailings or refuse matter from mines; also an occupancy in common by the owners or
possessors of different mines of any place for the flow, deposit, or conduct of tailings
or refuse matter from their several mines, and sites for reservoirs necessary for
collecting and storing water:

(6) private roads leading from highways to residences, mines, or farms;

(7) telephone lines;

(S> fiberoptic lines:

(9) [(S)] telegraph lines;

(10) [(9)] sewerage of an organized or unorganized borough, city,
town, village, or other municipal division, whether incorporated or unincorporated, or
a subdivision of it. or of a settlement consisting of not less than 10 families, or of
public buildings belonging to the state or to a college or university;

(11) [(10)] tramway lines;

(12) [(11)] electric power lines;
(13) [(12)] for the location of pipelines for gathering, transmitting,

transporting, storing, or delivering natural or artificial gas or oil or any liquid or
gaseous hydrocarbons, including, but not limited to. pumping stations, terminals,
storage tanks, or reservoirs, and related installations.

* See. 3. AS 09.55.240 is amended by adding new subsections to read:

(d) The power of eminent domain may not be exercised to acquire private

property from a private person for the purpose of transferring title to the property to
another private person for economic development purposes. This subsection does not

apply to transfers of private property to another private person il one or more of the

following apply:
(J) the landowner consents, either before or after a condemnation

proceeding has been filed, to the use of the property for a private commercial

enterprise or other economic development;
(2) the private person has been expressly authorized by statute cither to

exercise the power of eminent domain, or to receive an interest in land acquired by the

exercise of eminent domain;

-3 scscsllit 318(1- IN)
.viit Text /adfrli | tDELETED 1'EXT BRACKETED]
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(3) the transferred property is used for a private way of necessity to
permit essential access for extraction or use of resources;

(4) the acquisition is used, in pail, for leasing property to a private
person that occupies a portion of public property or a public facility, including a
private business that occupies a portion of an airport, port, or public building;

(5) the property is transferred to a person by oil and gas lease under

AS 38.05.180;
(6) the property is transferred to a common carrier.

(e) The power of eminent domain may not be exercised for the pugiosc of
developing a recreational facility or project if the property to be acquired includes an
individual landowner's personal residence or that portion of an individual's property
attached to and within 250 linear feet of an individual landowner's personal residence
unless the landowner consents either before or after a condemnation proceeding has
been filed.

() Notwithstanding the limitations on the power of eminent domain in (d) and
(e) of this section, the legislature may approve the exercise of eminent domain against
private property in an Act, the subject of which is limited to the transfer of the
property for a purpose otherwise restricted tinder (d) or (e) of this section.

(g) The power of eminent domain may only be delegated by statute.

(h) In this section,

(l) "common carrier" has the meaning given in AS 04.16.125;

(2) "economic development” means development of property for a

commercial enterprise carried on for profit or to increase tax revenue, tax base, or

employment;
(3) "personal residence" means a structure that is the dwelling place of

an individual that
(A) must be used In the owner or beneficiary of a trust holding

legal title to the structure as a dwelling unit, as opposed to a rental, storage, or

other commercial space;
(13) must be inhabited by the owner, prior ow ner, or beneficiary

of a trust holding legal title to the structure for at least |H) days during the 12-

SCIm33I'N
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month period immediately before the dale an action for the exercise of the

power of eminent domain is filed;

(C) must constitute an ordinary home for general living
purposes, as opposed to a dwelling used only for seasonal recreational or
temporary purposes; and

(D) may not have been constructed, placed, or occupied for the
purpose of avoiding eminent domain proceedings;

(4) "private person" means a person that is not a public corporation as
defined in AS 45.77.020 or a government as defined in AS 11.81.900;
(5) "recreational facility or project”

(A) means a facility or project, the primary purpose of which is
recreational;

(Bj includes a park, trail or pedestrian pathway, grecnbclt,
amusement park, fresh water boat harbor, sports facility, playground,
infrastructure, or other facility related to or in support of an indoor or outdoor
recreational facility or project;

(C) does not include

(i) ahighway, sidewalk, or path within the right-of-way

of a highway;

(i) a path, trail, or lane used as a safe route to a school
program;

(iii) a wayside or rest stop;

(iv) adevelopment, the primary purpose of which is not
recreational, such as a path, trail, or lane developed to reduce

congestion, or to encourage use of an alternate, gas-saving mode of

transportation;

(V) a path or trail to or between villages or from a

village to a facility or resource;

(M) a stonnwatcr retention or treatment facility or
wetland, habitat, or other acquisition required to obtain a permit for a

highway, airport, or other public project;

5. scse.smuixd inl
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(vii) a taking wunder AS 19.05.110, 19.05.120,
AS 19.22.020, AS 27.21.300, AS 35.20.040, 35.20.050, or

AS 41.35.060;
(viii) a taking not prohibited by law before January 1,

2007, under AS 41.21; and

(i.\) a path, trail, road, or site for which no reasonable
alternative exists and which is necessary to preserve or establish public
access to or along publicly owned land or water, if the use of the path,

trail, road, or site itself is for transportation to or to facilitate use of
publicly owned land or water.

* Sec. 4. AS 29.35.030(a) is amended to read:
(a) Except as provided in (c) of this section, a [A] municipality may, only

within its boundaries, exercise the powers of eminent domain and declaration of taking
in the performance of a power or function of the municipality under the procedures set
out in AS 09.55.250 - 09.55.460. In the case of a second class city, the exercise of the
power of eminent domain or declaration of taking must be by ordinance that is
submitted to the voters at the next general election or at a special election called for
that purpose. A majority of the votes on the question is required for approval of the
ordinance.

* Sec. 5. AS 29.35.030 is amended by adding new subsections to read:

(c) The power of eminent domain may not be exercised to acquire private
property from a private person for the purpose of transferring title to the property to
another private person for economic development, except as provided by

AS 09.55.240(d)(1) - (6), and may not be exercised for purposes expressed in

AS 09.55.240(c).

(d) In this section.
(1) "economic development” has the meaning given in AS 09.55.240;

(2) "private person” has the meaning given in AS 09.55.240.
* Sec. 6. The uncoditied law of the Slate of Alaska is amended In adding a ncw section to

read:
APPLICABILITY. This Act applies only to condemnation actions filed on or after the

ScSmIK(FIN)
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effective date of tliis Act.
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Alaska State Legislature

liitiirim:

Session.

Stale Capitol 716 W 4" Avenue, Suite 430

Juneau, AK 99(301 Anohorage, AK 99501-2133

Phone: (907) 465*2995 Phone: (907) 269-025"
Fax: (907) 269-0249

Fax: (907) 465*6592

Representative Lesil McGuire

(‘hair. Judiciary Committee

Sponsor Statement HR 318
"Ail Act limitim: the exercise of eminent domain."

HB 318 calls for two very clear policy decisions. The first is whether or not ii is appropriate
to take a person’s private property for economic development and the second is whether ii is
appropriate k> take all or pan of one's primary residence for recreational opportunities ol
another. This legislation is not intended to prohibit the legitimate use of eminent domain: it
merely limits its use in these two narrow policy areas.

A recent United Slates Supreme Court ruling that the eminent domain powers of a
government could be used to seize private land for economic development purposes has
struck a vital blow to private property rights in this country. Although Kelo v. New I.ondoii is
i Connecticut ease, its implications are broad. [IB 318 will clarify the property rights ol
Alaskans and prevent a repeat of what transpired in Connecticut.

It is important to nole the Supreme Court recognized the right of a stale to set their own
guidelines for defining eminent domain. | find very little fault with that approach. While
| believe the Alaska Constitution protects Alaskans from such an egregious attack on
personal proper!)'. | fully intend k> ensure that our state statutes allord the same

protection of property.

HB 3I»S will prohibit the use of eminent domain for economic gain and clarify that the
government be prohibited from taking all or p ut of a primary residence through eminent
domain so that others may have a recreational opportunity. Alaska lias thousands "I
acres of laud and it is unacceptable to seize someone's home lot recreational purposes

I.mincnt domain has a legitimate place in land development, but its use must be
controlled within a narrow definition to protect private property rights. Il it becomes
neeessar) to seize someone’s property, the standards applied should be veiy high.
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NFIB

The Voice of Sm»ll Buxines**

ALASKA

National Federation oflndependent Business
Statement of Support for HB 318

Private Property Rights- Eminent Domain
January 10, 2006

The Alaska Chapter of the National Federation oflndependent Business has 2,500 members, making it
the largest small-busincss advocacy group in the state. The legislative agenda of NFIB is determined
by ballot. Following are the ballot results for the question regarding the government’s power of

eminent domain.

Should the government'# power of eminent domain be restricted to prevent private property
from being seized for private commercial enterprises for the purposes of economic

development?

90 % YES 4% NO 6% Undecided

The use ofeminent domain to take private property for public purposes can be a valuable tool for
public uses such tis transportation and utility corridors. However, the courts Irnve steadily expanded

the definition of “public purpose” to include economic development projects where private developers
and large businesses benefit from eminent domain, in exchange for which the government expects
higher lux revenues. Using eminent domain in this way gives rise to ubuse and is generally unfair to
those who lose their property. Small businesses and small property owners arc disproportionately
affected, and the benefits only go to d few people. 1fgovernment can seize property because another
owner could generate more taxes, then nobody’s property is sale.

Vote YES on House Bill 318

Submitted by Thycs Shaub on behalf of NFIB/Alaska.

National Fnrvmtonofrcvr.Bu'jrov. AIA5*A "
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Craig Johnson

Rep. Lesil McGuire

From:
Sent: Wednesday, January 11, 2006 10:22 AM
To: Craig Johnson

Subject: FW: HB No. 318 ‘sCONSTITUENT**

Original Message———
From: Henry D. Hosford [mailto:hhosford@gci.necd

Send Wednesday, January 11, 2006 9:59 AM
To: Rep. Lesil McGuire

Cc: Sen. Ben Stevens

Subject: HB No. 318

Dear Representative McGuire,

I am writing in support of your pending Bill HB No. 318, "An Act limiting the exercise of

eminent domain'.

As you have recognized through your efforts in authoring this bill, the condemnation of

private property for the benefit of private development, had become abusive, which iIs why
That Court acted wisely in recognizing

the matter came befo. the Supreme Court last year.
that their authority was limited a broad interpretation of the Constitutional phrase

"public use'". How-:—er, they further recognized that the states have the Constitutional

right to govern themselves with a more specific definition.
This Bill will not restrict the exercise of eminent domain for "public use"™, as originally

intended by the framers of the Constitution. It will curtail the abuse.

The passage of this Bill will curtail irresponsible condemnation of citizens private
property. And, it will empower the Legislature to have greater authority in matters of
property condemnation in favor of private development and recreational amenities.

sends a message of support for unrestricted development. It sends

A vote against this Bill
with a cavalier disregard

a message of support in favor of private and public development,
for peoples™ property rights and the environment.

its not restricting yo.r authority as Legislators representing

I support your Bill because
its giving you gi ?ater power to prevent the misconduct

the citizens of Alaska, in fact,
that™s become increasingly more abusive.

This bill allows the property owner the freedom of not having to constantly monitor the
public process to see if his/her property may be seized. It shifts the burden to the
public planners and developers to work through a more restrictive process to oxeicise the

right of eminent domain.
Very truly yours,

Hank Hosford, President
uld Seward/Oceanview Community Council


mailto:hhosford@gci.necJ

HB 03ISA

Dear Representative Anderson:

The Federal Government Recreational Trails Program Section G. Uses not permitted—
A State may not obligate funds apportioned to carry out this Section for—

. Condemnation of any kind of interest in property.

Future aggressive land use planning is setting the stage for conflict between the property
rights of Alaskan citizens and community activists and other special interests. | urge you
to restrain the political game of offering "play projects” to the voters in exchange for

rights of property.

The Federal Government recognizes reasonable limits on Eminent Domain for recreation.
Shouldn't our State, where only 1/C of the land is in private ownership, also honor this
restriction?

Currently it is far too simple for a politician to declare something an "economic engine"
or an important “quality of life” project, or mischaracterizc it as transportation, and then

exercise the power of eminent domain.

Limiting the power of eminent domain to essential needs only will instill confidence in
citizens that their life work will not be sold to the highest political bidder.

Please pass legislation that contains the additional limitations on Eminent Domain as
contain within HB 03 ISA.

Respectfully,

Boh Brock



Craig Johnson

Rep. Lesil McGuire

From:
Sent: Tuesday, January 10, 2006 4:13 PM
To: Craig Johnson

Subject: FW: Hb 318A

Original Message———
From: George Lukens [mailto:glukens@alaska.com]

Sent: Tuesday, January 10, 2006 12:05 PM
To: Rep. Lesil McGuire
Cc: Sen. Con Bunde; Sen. Ben Stevens

Subject: Hb 318A

Dear Representative:
Please pass HB 318A. It is time the hard won private property of Citizens is
protected against the use of Eminent Domain for any taking less than an ESSENTIAL NEED.

Recreation or leisure being the least of these to qualify. It is far too easy for a small

group of “favored”
insiders to ram through projects requiring eminent domain takings, for personal use
activities that it decides would be " good for the community®™ . The language of HB 318A

the most comprehensive of all the legislation introduced to best and most fairly
accomplish this protection.

is

Thanks you for your continued good work.
Respectfully,

George E. Lukens, Jr.
75S Ocearjview Drive
Anchorage, AK 99515


mailto:glukens@alaska.com
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Craig Johnson

From: Boyd Morgenthaler [morgenthaler@ gci.net]
Sent: Tuesday, January 10, 2006 10:38 PM

To: Rep, Lesil McGuire: Sen. Ben Stevens

Cc: Sen, Con Bunde; Rep. Jim Holm; Rep. Bob Lynn

Subject: Please limit the power of eminent domain

January 10. 2005

Letter to the State o f Alaska House
clo Representative Lesil McGuire

and
Letter to the State of Alaska Senate

c/o Senator Ben Stevens.

Re: Limitation of the powerofeminent domain

Ladies and Gentlemen,
Please vote "yes" to limit the powerofeminent domain in the State of Alaska. | strongly support both economic
development and the recreational limit ions on the use ofeminent domain. In specific, | support HB-318A, and

encourage even further restrictions.
lencourage you to strengthen this legislation by modifying 11B-31SA Section 1(d) (2) to expand the restriction
regarding a "recreational facility or project" to include any residential property.

Please make the following change:
Section | (d) (2) "if the property that is the subject of the action isthe-primiiry ro tdefter; nf (he owner mif
the property intended for residential usage, the right of eminent domain may not be exercised for the
purpose ofdeveloping a recreational facility or project, (as written). *

Until June 2005, American's believed that the powerofeminent domain was severely restricted to major
transportation corridors, primary water, sewerand electrical utilities, national security, and sim ilar essential
purposes. With the US Supreme Court'sKelo vs New London decision, we have learned that eminent domain
may he used forany purpose unless otherwise restricted by the Stale. Consequently, no private property in the
State of Alaska will be safe from confiscation through eminent domain unless restrictive legislation like HB-318A

is enacted.

Failing the enactment ofrestrictive eminent domain legislation, all property owners must be on constant guard
against abusive taking by State or local government. All government is political, so the threat will he constant
and political motivation and exploitation will he commonplace. {Essentially, all property owners will need to
maintain a defensive and combative relationship with theirgovernment. That is no way forour society to exist
When the State maintains the unfettered ability to use eminent domain forany purpose. the State is King and
effectively has discretionary control of all private land Private property becomes an illusion, and the State (King)
always has dominion of its subjects. Such quasi-controlofall private property by the State would Ily in the face
ofover200 years of American progress for the rights of individual cili/.cns. Surely that is not a desirable

situation.

The balance between Property Owner's rights and the State's need for essential development can he reestablished
by the passage of legislation that strongly limits the State'spowerofeminentdomain. HB-318 is an excellent
step m that direction. I urge you all to vote "yes" and pass fill .118 or even stronger legislation to limit the power

ol eminent domain in the State of Alaska.
Sincerely,

11112000


mailto:morgenthaler@gci.net

/1 1/2006

Boyd Morgenthaler
1180 Shore Drive
Anchorage, AK 99515

907-349-6523 home
907-257-9100 work
Morgenthaler@ gci.net
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Top Story
Michigan Legislature Approves
Nation’s First State Constitutional
Amendment To Curb Eminent Domain s i o
ally m onio
Qhio Home a
AbUSE Owners
Amendment & (lo Before |'oters Next Year
More Top SI
WEB RELEASE:
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John Kramer Eminent Don
Lisa Knepper
(703) 682-9320
[Private Property]
SCHOOL Cl
Florida Supu
Strikes Dowi
Arlington, VA—Last night, the Michigan legislature became the first
state legislature to pass a proposed constitutional amendment in
response to the U.S. Supreme Court decision in Kelo v. City of New
London and the widespread abuse of eminent domain throughout the FCOHOMIC
state. The Michigan House and Senate approved resolution SJR-E, A Dream Def
) ) o . National Sttn
winch will place a constitutional amendment on the ballot to provide Hairliraiders

greater protections to ,iome and small business owners from eminent
domain abuse. The amendment is expected to be voted on by
Michigan citizens in November 2006. The resolution passed the House
by a vote of 106-0 and the Senate by 31-6.

The amendment prohibits "the taking of private property for transfer to
a private entity for the purpose of economic development or
enhancement of tax revenues.” Moreover, the amendment changes
so-called "blight" law within the state. While the amendment does
allow for the taking of blighted parcels of property, the burden would
now be on the government to demonstrate that a particular piece of
property is blighted by dear and convincing evidence. In contrast,
under current Michigan law, it is unclear whether whole areas rather
than individual pieces of property can be declared blighted, but it is
clear the burden is on the property owners to show that the takings

are illegitimate.

"This is a solid constitutional amendment,” said Scott Bullock, a senior
attorney at the Institute for Justice. "Michigan lias a bad track record
of eminent domain abuse and this proposed amendment goes a long
way toward stopping these practices. Putting the burden of proof on
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the government to show that a specific piece of property is blighted is
a significant and welcome change. The Michigan legislature should
now follow up on this amendment by passing legislation to further
reform its blight laws to make sure they are not used as a backdoor

way to get property for private development.”

"By wholeheartedly endorsing the use of eminent domain for private
commercial development, the infamous Poletown case from Detroit
started the country on the path that led to the Supreme Court's
dreadful decision in Kelo," said Dana Berliner, another senior attorney
at the Institute. "It is especially appropriate for Michigan to renounce
that shameful legacy and assure Michiganders that their homes and
businesses will not be taken for private development."”

"We are confident that the citizens of Michigan will overwhelmingly
approve this amendment," said Steven Anderson, Coordinatoi of the
Castle Coalition, the Institute's grassroots advocacy project.
"Developers and some powerful local officials may be in favor of
eminent domain abuse, but the average voter is totally opposed to it.
Michigan citizens can lead the way by ensuring that home and small
business owners are safe from an unholy alliance between politicians

and big business."

In the wake of the Kelo decision, Alabama and Texas passed initial
reforms of their eminent domain laws, curbing the ability of
municipalities to take homes and businesses for private profit, and
nearly -10 state legislatures are considering eminent domain reforms.
The U.S. House of Representatives overwhelmingly passed a billthat
wouldstrip federal funding from municipalities that engage in eminent
domain abuse, and the U.S. Senate is expected to take up the issue in

the new year.
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I 60 IH
109th CONGRESS

1st Session
H. J. RES. 60

Proposing an amendment to the Constitution of the United States relating to the
permissible uses for which private property may be taken.

IN THE HOUSE OF REPRESENTATIVES

July 14, 2005

Mr. ADERHOLT introduced the following joint resolution; which was referred to the
Committee on the Judiciary

JOINT RESOLUTION

Proposing an amendment to the Constitution of the United States relating to the
permissible uses for which private property may be taken.

Resolved by the Senate and House of Representatives of the United States of
America in Congress assembled (two-thirds of each House concurring
therein), That the following article is proposed as an amendment to the
Constitution of the United States, which shall be valid to all intents and
purposes as part of the Constitution when ratified by the legislatures of
three-fourths of the several States within seven years after the date of its

submission for ratification:

"Article —

"Neither a State nor the United States may take private property for the
purpose of transferring possession of, or control over, that property to
'mother private person, except for a public conveyance or transportation

project.’.

END

fHOMAD 11iJM | ' eesii | | Ai»i'V.ilnlity | [ 1 r-IG.\v

http: thomas.loc gov/cgi-bin, query (',.cl09../iemp/ cH)9m(*Ini?5 12/19/201)5



10)tii CONGRESS

Ist Session

To prohibit IIn* use ol' Federal I'limls for tin* taking ol' property by eminent
domain for economic development.

rN THE SENATE OF THE EXITED STATES
SEITKMitEIt 14, 200;)

Mr. Dokoan introduced (lie following: bill; which was read twice and referred
to the Committee on the .Judiciarv

A BILL

To prohibit tin' use of Federal lands lor tin* taking of’

1 M1 il dintr/nl hi) liti Simill nut/ llousi of \>/nrsrnhh
2 tins nf/hi I'nihil SIinh'sofAnnrint hi ('nnijrrss nssrnihinl.
3 SECTION 1 PROHIBITION ON USE OF FEDERAL FUNDS IN

4 ECONOMIC DEVELOPMENT REIATING TO
5 PROPERTYTAKEN 13Y EMINENT DOMAIN.
0 (a) Shout Title.— This Act may he cited as the

7 "Private Properly 1Voted ion Aei of 1iOOo0".

DA (hi PUCHIMTtNN.—



It)
11
12
13
14

15

2

(1) In generair,—No Federal funds may be

used relating to a property that is lho subject of a

taking’ by eminent domain.

(2) Exception.— Paragraph (1) shall not
apply ’I'tho property is being' used for public use or

a public purpose.

(r) Public Use or Public Purpose.— Economic
development, including an in *ase in the tax base, tax
revenues, or employment, may not be the primary basis
for establishing a public use or public purpose under sub-
section (b).

(d) Takings ior Use by Private Individual or
Entity.— Subsection (b) shall include takings of private

property Ibr the use of, or ownership by, any private indi-

vidual or entity.

*S 171U IS



Lawmakers draft competing proposals on eminent domain - Boston.com Page 1o0f 1

THIS STORY HAS BEEN FORMATTED FOR EASY PRO TING

Lawmakers draft competing proposals on eminent a7mmm
domain

By Noreen Gillespie, Associated Press Writer | August 25, 2005

HARTFORD, Conn. --In theory, Rep. Steven Mikutel had no problem with the town of Norwich taking his
grandfather's farm for a school.

But more than 40 years later, he says the land is still empty.

Mikutel was one of dozens of people who spoke at a public hearing Thursday about proposed changes to the
state's eminent domain laws in the wake of a recent U.S. Supreme Court decision that said government can

seize homes for private economic development projects.

"Too often they grab more land, more property, than they actually need," the Griswold Democrat said.

Connecticut's legislature and others across the country are reviewing eminent domain laws. State lawmakers
drafted more than a half dozen proposals, which would do anything from pay homeowners more for their

homes to halting the practice of seizing for private development.

In June, the high court ruled on a 5-4 vote that the city of New London can take homes for a private riverfront
economic development project to increase its tax baso. The ruling prompted an emotional backlash from

homeowners worried their properties were at risk.

But a legal expert urged lav/imakers to tread carefully in considering changes. While people are sympathetic to
the homeowners, passing laws that cripple development might no! be a wise idea, he warned.

Forcing the government to pay fair market value for properties was originally built into eminent domain laws as
a deterrent to using the power, said Jeremy Paul, a University of Connecticut law professor. He suggested

lawmakers make it more expensive to take a homo.

"That's a much more rufined tool than attempting to put a straitjacket on municipalities all around tire state," he

said.

One ol the suggestions in tho drafted bills is to pay homeowners one-and-a-hall times the lair market value.
Hartford Mayor Eddie Porez said that while a private project could draw from revenues, cities would likely have

to raise taxes to pay for tho now foes.

"Without broad eminent domain poweis, cities would never be ablo to nogotiate fairly with landowners who
may wish to delay or stall tho development" Perez said.

Thursday's hearing Was the third hold on tho issue, and anothor is planned fo* September or early October.
Some, including Houso Minority Loader Rooort Ward, are urging lawmakers to go into special session to pass

a moratorium on seizing property in tho meantime.

"Ilgnoring the potential plight facing all property owners is not accoptablo; allowing this practice to continue is
wrong," Ward, who was out of town, said in a statement. m

hiip;/Avivw.IH*toii.con)/nc\vs/It)cal/ci)miL‘ciicut/ariiclcs/201)5/()S/25/kiwmakcrs_(Irall_uini. 8/25/2005



Widener University ...

September 16. 20U5

Representative Lesil McGuire
716 W. 4th Avenue Ste 430
Anchorage, AK 99501-2133

Re: Legislative Response to Kelo v. New London

Dear Representative McGuire:

lenclose a copy of testimony that | recently gave to the Pennsylvania Mouse of
Representatives State Government Committee. |thought the testimony might be of interest
as you consider your legislative response to the Supreme Court s decision in Kelo v. New
London. My testimony suggested \:'rious steps that legislatures could take to protect
property owners, especially homeowners, from eminent d miain abuse. 1would be happy
to discuss these and any related issues with you or your staff.

Very trulv vours.

S
). Benjafotih Banos

Associate Professor of 1aw

Enclosure

Wiik'iu'i t'imcIM1) School ol I.i". JSIHiVanaii Way 1*0 licx llanblmfj:;, I'A [T|<)i
| 717-51-V* | 717-5 ilhhaitosw niail kviilciier cdu



Widener University ..o

Testimony of D. Benjamin Barros Before
the House of Representatives State
Government Committee

Hearing on House Bills 1835 and 1836
Concerning Eminent Domain

August 31, 2005

Widener University School of Law, 3800 Vartan Way  P.O Box 69382 Harrisburg, PA 17106
I. 717-541-3976 f: 717*541*3966 dbburros'Vj niail.widencr.edu



Mr. Chairman, members of the Committee, thank you for the opportunity to be
here today. My name is Ben Barros, and | am an Associate Professor of Law at Widener
Law School in Harrisburg. | both teach and write on eminent domain issues. | am
familiar with the issues raised in the Supreme Court’s decision in Kelo v. New London
and with the response to that decision in legislatures around the country.

Kelo sparked a tremendous amount of public outrage over the potential for
government abuse of the power of eminent domain. 1believe that the legislature should
respond to this public outrage and enact measures to protect private property from
eminent domain abuse. House Bills 1835 and 1836 are an encouraging step in the right
direction. Eminent domam, however, is an important tool for local governments, and the
legislature must be careful not to overly restrict local governments’ ability to take
property for legitimate reasons. Your very difficult task is to determine where to st kc
the right balance.

My testimony today has two parts. First, | will suggest that you consider giving
homes additional protection from being taken by eminent domain. Second, | will address
some issues raised by the language of House Bills 1835 and 1836 about striking the right

balance between protecting private piopcrty owners and maintaining local governments’

ability to act in the legitimate public interest.

Protecting Homes

Like most of the bills proposed around the country in response to Ki |0, House

Bills 1835 and 1836 apply equally to all kinds of properly. Kelo involved New London’s



attempt to use the power of eminent domain to transfer private property, including
people’s homes, to a private developer. New London’sjustification for taking the
property was to spur economic development, and the Court concluded that this type of
“economic development taking” satisfied the public use requirement of the Constitution’s
Just Compensation Clause.

Unsurprisingly, the legislative response around the country' to Kelo has focused on
preventing economic development takings by restricting the scope ofthe type of public
use sufficient tojustify an exercise of eminent domain. House Dills 1835 and 1836 lit
this mold.

lwant to suggest that this broad approach misses a key component of the public’s
outrage over Kelo. My sense from reading reactions to Kelo and from talking with many
people about the issue is that most people are net particularly worked up about economic
development takings in a generic sense. Rather, what seems to be at the core of most
people’s concern is the possioility that their local governments might take their homes to
clear land for a private developei, as the town of New London did in the project that gave
rise to the K€l0 litigation.

Focusing on homes would be consistent with the common-scnsc notion that
homes are different from other types of property. People become personally attached to
their homes. Homes tie people to their communities. Displacement of people from their
homes can separate them from family, friends, schools and jobs.

| therefore suggest that you consider giving additional protection to homes in the
eminent domain context. While restricting economic development takings is at the

forefront cr pcople’s minds after KeIo, you also should consider protecting homes from



more traditional exercises of eminent domain. People unhappy about their homes being
taken for a shopping mall are likely to be only marginally less unhappy if their homes are
taken for something that fits the classic picture of a public use, like a highway.

Many other areas of law treat homes differently than other types of property.
Most relevant here, the legal system already gives special protection to people’s
possession of their homes in a number of contexts, such as making it harder for a lender
to foreclose on a home than to repossess another type of property. The law also gives
special treatment to homes when interests other than possession are at stake. For
example, the government is held to a higher standard when it searches a home than when
it searches other types of property, like cars or undeveloped land.

Recognizing that homes arc special does not mean that local governments should
be prohibited in all circumstances from taking homes. There arc times when taking
homes is vital to the public interest. Hut there arc a number of approaches that you could
take to give homes additional protection and encourage government entities to take
homes only as a last resort. For example:

* Responding directly to KeIo, you could prohibit the taking of homes for
economic development, but allow economic development taking ofsome
other types of property.

* You could permit the taking of a home for dNly type of public use only
after a finding, rcviewable by a court, that there is no alternative course of
action that would serve the same public goal at a reasonable cost.

* You could require g ivernments to pay a premium (say 10% or 15%) over

fair market value for taken home, which would both provide an



