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The population of the United States is under oingi_ significant change. The
nation is experiencing a significant bulge in the eligibility for retirement. The
older population (65 and over) numbered 35 6 million in 2002, an increase of
3.3 million or 10.2 percent since 1992 However, the number of Americans aged
45-54, increased by 38 percent during this period.!9) Figure 3 shows the foilin
growth rate of the U.S. workforce. The baby boomer generation is aging an
the succeeding generation of workers is significantly smaller.!"0)
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Two: High Per'sm:.j mf Workers cliyiblt? roi Retirement

The 'State Emp'oyee Worker Shortages The Impending Crisis" reported that
state governments could lose more th.-n 3U percent of their workforce to
retirement, private-sector employers, and alternative careers by 2C06 The rates
for state public health agencies according to the ASTHO/CSG survey are as high
as 45 percent (figure 4) On average, about 24 percent of the public health
workforce is eligible for retirement compared to 21 pmcent reported for all
state employees in Octobei 2up2 L!1
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Four states from the survey show vacancy rates for public he .Ith positions of 20
percent or higher. Seventeen out of 35 states reported vacar:y rates in the 11-20
percent range Fourteen statesreported that the percentage of state health
a%enc vacancies did not change or had declined in the last five years. The
ASTHO/ CSG report shows that around 11 percent of statejoos across all state

agencies are vacant
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Four: High Turnover R.if s

In addition, states rrnr | contend It .mi annual employee turnover rate that
averaged 14 percent for the 2t states responding to this question The high
turnover represents a potentially huge loss of msunihenai' I'0"-viedge.
leadership, and experience lot state health ayencir Although ih most states
the turnover rate for puOlir health iscomparable to the turnover rate for all
state government a%_ency employees, hlnnx Iree/os .aid shortages will make
it hard for state public health agencies to fill vacant positions "3< The earlier
CSG survey document, d that za states had enforced some type of mandatory
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Public Health Shortage Profiles by Profession

As highlighted in Figure 7, public health professionals such as nurses,
laboratory scientists, environmental workers, physicians, nutritionists,
educators, and social wor kers comprise 45 percent of tho current public

health workforce. The rest of the workforce consists of health officials and
administrators (3 5 percent), technicians (9.4 percent), administrative support
personnel (12 percent), paraprofessionals (3.5 percent), and other technical and

administrative categories.!15)

State and local health a?encies are reporting the most significant worker
shortages in the areas of nursing, environmental health, epidemiology, and
laboratory science.(15) Figure 8 of the ASTHO/CSG survey reflects that the state
health agency workforce shortage issue is most noticeable among public health
nurses. Thirty out of 37 reporting states identified FUbHC health nursing as

the field that isand will continue to be the most atfected by the personnel
shortage Furthermore, the survey documented considerable shortages for three
other public health disciplines including epidemiologists (15 states), laboratory
workers (11 states) and environmental health specialists (11 states).
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Thirty out of 37 reﬁorting states indicated that nursing is the occupational class
most affected by the workforce shortage, shortages are twice that of the next
leading class, epidemiologists (Figure 3%

The leaders or state public health nursing average more than 30 yeais service
ara revery dose lo retirement in one state nearly 40 percent of the public
health nursing workforce is eligible for retirement today(W|

Public health nurses comprise 11 ﬁercent of the total public health workforce
and 25 ﬁercent of all public health professionals,iH Ihe ASTHO/CSG survey
shows the 37 reporting states have a total of 14,733 nurses working for
public health agencies The number of public health nurses varies by state,
one state reported six nurses on stall, while another reported having 2.5J1

The roles and responsibilities of the public health nurse can also vary by
late Tii*y might include, for example, instructing individuals on preventive

care, nutrition, and childcare anrl arranging lor immunizations, blood
ﬁressure screening and/or working with community leaders to promote
ealth education.11'1
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Health providers across the nation, public and private, are reporting serious
deficiencies in the supply of nurses in all health care settings According to
national projections, by the year 2010 there will be a need for one million
additional registered nurses in all health fiolds.'-0/ The nursing shortage in the
private sector adds to the challenge for the public health sector, which must

compete for a limited pool of applicants

Pail of the public health nurse recruitment challenge is that young people are
increasingly reluctant to enter puolic health nursing, primarily because of low
salaries in the field.*2") Unfortunately, fiscal conditions in many states do not
permit the salary increases necossiry to allow state health agencies to effectively

r rnpete for limited talent

Women in the past have traditionally filled the vast amount of nursing positions
due to limited career paths However, today s women have greatly expanded
career opportunities to choose from when selecting a career leaving behind

significant recruiting gaps

Epidemiology

Epidemiology provides the fundamental public health functions of monitoring
health status, diagnosing md investigating health hazards ana events, nnd
evaluating the effectiveness of health services

According to the ASTHO/CSG survey, at least 15 of the 37 reporting states
have a shortage of epidemiologists (Figure 8) The U'S General Accounting
Otfice reports that barriers to uti mting and retaining epidemiologists in

the public health field include noncompetitive salaries and a general shortage
of professionals (22> Approximately 42 percent of the current epidemiology
workforce m state health departments lacks formal academic training

in epidemiology

Tfie shortage ol epidemiologists may be partly explained by the high level of
education required fur this profession in relation to public salaries 28 3percent
of epidemiologists hjve doctoral level training 40 percent have masters level
training. 18 4 percent have bachelor level training and 13 percent have various
other types of educational qualifications,123*
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Laboratory Scientists and Technicians

Public health laboratories are often the first line of defense in protecting the
American people against diseases and other health threats. Public health
laboratories provide diagnostic testing, disease surveillance, applied research,
and training. The IaboratorK workers In state public health constitute 3.1
percent of the total public health workforce.!24)

While several states participating in the ASTHO/CSG survey noted the shortage
of laboratory workers, other surveys have also found shortages of laboratory
personnel. A report by the Association of Public Health Laboratories that
Includes data as of December 2002, reveals a severe shortage of qualified
laboratory personnel in the states.'I5L Thirteen states reported no doctoral-level
molecular scientist on staff, and 23 states reported only one Most states agreed
that at least two doctoral-level molecular scientists were needed on staff to
ensure emergency readiness.

A shortage of information technology specialists can seriously imperil

the ability of states to meet the notional goal of timely and effective
communication of laboratory results during nn emergency.l26) Sixteen
states reported no dedicated, full-time information technology specialist to
manage laboratory information systems and 18 states reported only one
person serving in this capacity.

The primary barrier lo hiring adequate laboratory staff is the lack of trained
personnel willing to serve in the public sector. In recognition of this, Congress
took steps in 2G03 to help meet the need of more public health laboratory staff
by approanatmg 5T<56 million to improve laboratory caFacmes However, even
thou?h the supplemental funding provides for hiring of a skilled laboratory
workforce, the needed workforce simply does not exist. Of 22 stoles that have
not met the August 2003 deadline for preparedness benchmarks from the grant
money. 17 cited the difficulty in recruiting new staff as a major problem IZ%

The Association of Public Health Laboratories cautions that policy-makers
might erroneously assume that because all of the funds have not been Sﬁent,
slates don't need the money. In fact, intractable vacancg rates and the physical
unavailability of professionals willing to work iri the public sector are the core
of the problem.<28|

t v. t aihi.oMtiii K.-aith Professionals

The term environmental health professional covers a broad a. raK 0 Services
in the public health field Tot the past 150 years environmental health
services have focused on food, water and sanitation The emergence of new
ttifi - such as Cryptosporidium, hantavirus, West Nile vi ms. SARS, and

bio agro-terrorism - shows the need lor a strong environmental public health
system and workforce.

Eleven of the 37 reporting states in the ASTHO CSG survey identified a shortage
of environmental health professions There are slightly more than 20,000
environmental health professionals and technicians in the United States(2")

Tf <, comprise about S percent of the total public health workforce 50)

Current challenges far recruiting and retaining existing environmental health
workers mc'udft low pay scales at the Slate level minimal advancement
opportxmte.mand competition with the private setter State environmental
programs often servo as a training giound fur people to learn needed skills and
then move into the private sector at higher salaries

State IFlIMii Health Workit Shortage Hrport 9



Keys to Success: State Plans to Address
Public Health Workforce Issues

Measuring the extent of the current workforce deficit, projecting future staffing
needs, and developing effective strategies to meet these needs present new
challenges lo State Health Officials Given current budget constraints at the
state level, states are experimenting with new approaches in recruitment and
retention Some of these strategies have been implemented, while others are

still i sthe planning stage.
Workforce Recruitment and Retention

States are considering various strategies to ensure adequate staffing of public
health agencies, including

* Increasing pay and benefits _ N
. r'ring flexible work schedules and telecommuting opportunities
I vidng professional tralnln?
oining futuio public health leaders
. Marketing public health careers at high schools and on college campuses
* Partnering with educational institutions
« Using information technology and the Internet for recruitment

The ASTHO/CSG survey identified six trends that are developing in the
aﬁproac.hes. to workforce recruitment and retention among the states. These are
shown in Figure 9 The CSG/NASPE Survey reported that 34 stales are
establishing new recruitment and retention strategies and 75 percent of states
have developed long-term plans to address the personnel crisis

OuttetXh Campaigns

Seven of the 37 reporting states are implementing recruiting strateg-es that
Eromote pub'ic health careers at high schools and higher education institutions
or example, outreach campaigns aimed at universities and colleges, schools of
public health and health services; and historically minority colleges. State health
agencies are also redefining public service by developing publ.c healtn career
promotion campaigns that showcase state publi. health agency posit ons as
Interesting careers where giving bjek to the community, detecting new and
emerging Uvats, and keeping America healthy arejusl part of thejch

All 37 states that FarticiFated in the survey have proposed various approaches
to alleviating public health worker shortages. For example, some stales are
developing mid- ile career change programs to attract professionals leaving
other career[paws Other states are developing reports on the current
conditions affecting the workforce to aid policymakers in deterrmr  future

planning.
Inform:*tion Technology

Five states repotted using information technology and the Internet to
expand their outreach .aid optimise their outreach campaigns Some .-tales
are using the Internet to advertise public health vacancies, taking adv ullage
of commercial partnerships offered try web basedjob search engines |t
augmentln% recruitment capabilities and shortening the furmg procos:
States are also developing clearinghouses for current m-depth inform, tion

on health careers
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Professional Training

Recognizing the value of institutional knowledge, state health agencies are
devising innovative strategies to retain current employees. Fourteen of the

37 reporting states are considering incentives designed to advance the
competencies of their public worktorce, such as scholarship and loan repayment
Frogr_ams, work-study arran%ements, ﬁrofessmnal training, and distance
earning opportunities. Emphasis on the value and attainment of proper
qualifications through higher education and continuing education is essential if
the public health workforce is to keep up with the escalating demands of new
scientific technologies and methodologies.!3)

Eleven of the 37 reporting state public health ag?encies are considering
ﬁartnering with various professional educational institutions to design public

ealth programs and curricula. By educating all health professionals about
public health skills, states can develop basic public health curriculum units that
can be adoEIed into any baccalaureate or graduate health professional
program. This increases the pool of partners for public health organizations that
reach out for collaboration in future retention, training, and mentorship.

Educational
Opporltllmltles

:State Public Health, , *
Personnel Recrujtment
an>{R\/etent|on fia_ns y:x

VS-S'. o, -

Utilizing High Schools and
IT and Well CoIIYeges

Higher Pay and Beoerif ac:i ,-ie- ibilicy

States are conce nod that considerably lower salaries in governmental public
health positions make it difficult lo compete with the private sector for
employees Sixteen states are considering offering pay and benefits that are
in line with the private sector as a potential solution to public health worker
shortages (Figure 10) The ASTHO/CSG reﬁort documents that 45 states have
faced serious budget difficulties during the past two years that will make it
difficult for them to address the slate workforce shortage.<3J) Despite funding
cuts, the ASTHO/CSG survey demonstrates some states are finding vehicles

to increase pay to retain employees when the market shrinks for particular

high-need occupational categories

Four of the 37 reporting Stales are offering telecommuting and other flexible
scheduling opportunities to their public health employees States found flexible
schedules improve organizational resilience, promote skills retention for those
who might want to move out of stale but continue to work on a full-time or
part-time bar s, lower absenteeism, and reduce the desire to ‘job hop".

State Piililiv Health Worker Shortage Report



One way to retain the expertise and eerrience of the aging workforce is to
rehire retired employees. Of 36 states that responded lo this question in the
survey, all but four states reported that they actively seek to rehire retired
employees. Of the 33 states responding that are permitted to rehire, 16 provide
retirement benefits to the rehired employees. Some states are offering part-time
employment to attract public health system retirees.

Tapping the retired worker talent pool offers a si%nificant opportunity to avoid
the loss of institutional knowledge and retain highly-skilled employee. It also
allows more time for succession Planning activities. Currently, Americans age 50
and older make up 28 percent ot the population, with 50.6 million people
between ages 50 and 70. As the baby-boomers mature, it's predicted that there
will be as many Americans of retirement age as there are 20-25 year oids.,33)

Enhancing Leadership Capacity

Four of the 37 reporting states are focused on enhancing the leadership capacity
of their public health manaﬂers through leadership training institutes Public
health agencies partner with state educational institutions to help future health

leaders acquire and develop necessary leadership skills
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Conclusion

An adequate sugply of competent public health professionals is a vital
component uf the governmental public health infrastructure. A number of
factors are having an adverse affect on the ability of state Fublic health to
ensure that there are sufficient numbers of these individuals to fill current and
rapidly growing vacancies. Chief among these are that the current workforce is
rapidly aging and nearing retirement while there are few students and young
professionals who are interested in careers at public health agencies. The
combination has resulted in a critical narrowing of the public health workforce
pipeline in a majority of the states. If left unchecked, time will exacerbate the

Crisis.

The ASTHO/CSG survey shows that the greatest worker shortages are in the
areas of public health nursing, epidemiology, laboratory science, and
environmental health, all of which require advanced specialized training and
education. These professionals detect emerging diseases; educate the public
about actions to take to prevent exposure, protect the food su/gply, and help
develop public health policy to prevent the spread of disease. A long-term
aggrpsswe plan must be implemented to educate, recruit, and retain competent
public health professionals.

States are impIementing_various strategies to improve worker recruitment and
retention, such as reaching out to school-aged children to spark interest in the
public health profession, using information technology to recruit new public
nealth workers, providing incentives to imProve skills, increasing the p.iy and
benefits of the existing public health workforce, and rehiring retired public
health employees. The underlying current of tight state budgets, however,
affects all of these efforts.

Aside from offering competitive salaries, long-term solutions will reguire
innovative programs for on-the-job training and expensive advanced degree
education Many states said outreach campaigns to new partners, institutes of
hi%h_er learning, school aged children, and legislatures are critical to building the
Pu lic health workforce pool Men, states also indicated that scholarship and
oan repayment programs could help public health to recruit the best ~nd the
brightest America has to offer

There ar "avariety of reasons for the public health workforce shortage The
surve%/ provides examples of the practices states are implementing to alleviate
the shortages and how the entire public health system must plan for long-term
solutions Both the problems and the solutions are multi-dimensional and will
require a well-coordinated effort on the part of the public health agencies,
legislatures, institutes of higher learning, and the federal government to help
improve the outlook for the future workforce and guarantee the security and
health of the American people.

Si.itc Fnillie Himlill Worker Shortage lieport 13



References

1 "The Fiscal Survey of States 2002". National Governors Association. Available from:
www.nga.org/pga/newsRoomn.|169.C_PRESS RELEASEV05ED 4693,00.himl

2. Public Health Preparedness: A Progress Report. Association of State and
Territorial Health Officials, (July 2003).

3. Public Health Nursing: Leaders.hip, Regponsibilities gnd Issues in State Healtlh ]
Departments. The North Carolina Institute for Public Health and the Association of
State and Territorial Directors of Nursing, (August 2003).

4, National Assessment of E_pidgemiolpgic _Capapity: Findings and Recommendations.
Council of State and Territorial Epidemiologists, (November 2001).

5. James B. Carroll and David A. Moss, state Employee Worker Shortage:
The Impending Crisis, TrendsAlert. The Council of State Governments.

(October 2002), p.5.

6. The Public Health Work Force Enumeration 2000 Unite_d States .Depart_ment of
Health and Human Services. Health Resources and Services Administration,
Bureou of Health Professionals, National Center for Health Workforce Information

and Analysis. (December 2000).
7. Carroll and Moss. State Employee Worker Shortage, . 2

8. “Age of the Labor Force by sex. race, and Hispanic origin " U S. Department of Labor
Bureau of Lahor Statistics. Available from: www.bls.gcv/ernp/emplab2002-2007.htm

9. AProfile of Older Americans: 2003. United States Department of Health and Human
Services, The Administration on Aging, p. 2

10 "Workforce Management: The Challenge", vizatsan wyatt Worldwide, Insider. June

1998. Available from: www.watsonwyatt.com/us/pub5/insider/
showarticle.asp?ArticlelD=72£-0&Component-The'Insider.

11. Carroll and Moss. Srate Employee Worker Shortage, [ 4

12, Ibid., p 4
13, Ibid.. p. 3
14, ibid. p 4

15. The Public Health Work Force Enumeration 2000 United States _D_epartment of
Health and Human Services. Health Resource and Services Administration.
Bureau of Health Professionals, National Center lor Health Workforce Information

and Analysis. (December 2C00)

16. The Future of the Public's Health in the 21st Century Institute of Medicine.
National Academies ol Sciences Press. (2003). p 6

M Association of State anil Territorial Health Officials


http://www.nga.org/pga/newsRoomn.l169.C_PRESS_RELEASEr/o5ED_4693,00.himl
http://www.bls.gcv/ernp/emplab2002-2007.htm
http://www.watsonwyatt.com/us/pub5/insider/

Economic o f

n e f m g P a p e r

1660 L Street, NW « Suite 200 » Washington, D.C. 20036 « 202/775-8810 < http://epInet.org

TIME AFTER TIME

Mandatory overtime in the U.S. economy

by Lonnie Golden and Helene Jorgensen

Over the last two decades, American workers have been clocking more and more hours on the job, and
they now work more hours than workers in any other industrialized country. Annual work hours are 4%
higher than they were in 1980, amounting to an extra Lhour and 30 minutes at work per week, on average
(ELO 1999). The cumulative rise in time on the job is even higher, of course, for families. In 1998 the
typical middle-income, married-co'ple family worked six more weeks a year than did a similar family in
1989 (Mishel ct al. 2001). Workers are also clocking more overtime hours. Almost one-third of the
workforce regularly worxs more than the standard 40-hour week; one-fifth work more than 50 houis.
Hourly manufacturing workers, the only group tracked by government statisticians, are putting in 25%
more overtime than they were a decade ago.lIn virtually every industry within the bcllweather manufac-
turing sector, overtime had reached a record by the end of the 1990s.

The growth in overtime work, while helping to drive the healthy growth in output in the U.S., has
unhealthy social costs. It is taking its toll not only on workers, but on their families, communities, and,
ultimately in many cases, patients, customers, and employers. Families burdened by longer work hours
are more likely to find it difficult to balance the conflicting demands of work and fami! . More hours
spent at work mean less time with the family, less time to help a child with homework, less time for play,
less time for housework, and less time for sleep. These sacrifices can translate into increased risk for
accidents and injuries; greater chronic fatigue, stress, and related diseases; reduced parenting and family
time; and diminished quality of goods and services - a serious public concern particularly in the health
care sector. The social costs associated with the growth in work hours and persistent overtime are particu-

larly worrisome when the long hours are involuntary.


http://eplnet.org

The tenuous balance between work, family, and other non-work activities is thrown off most when
overtime is mandatory (also referred to as “compulsory™ or “forced”). Mandatory overtime hours are
those above the standard work week (usually 40) that the employer makes compulsory with the threat of
job loss or the threat of other reprisals such as demotion or assignment to unattractive tasks or work shifts.
Given that overtime can have detrimental effects on workers and their families, mandatory overtime is a
serious public policy concern, yet current law does not address it. The Fair Lai>or Standards Act of 1938
(FLSA), which regulates overtime, currently imposes no limits on overtime hours, nor does it prohibit
dismissal or any other sanction for declining overtime work. Rather, the FLSA merely requires that
payroll employees (who are not “exempt” from the overtime requirements of the FLSA) be paid an
overtime premium of at least one-half of regular rate of pay for each hour worked over 40 during a work
week.

With the rise in household work hours i ' overtime, there is a growing need for limits on invol-
untary overtime. Labor laws such as the FLSA need to be amended to protect workers against excessive
work hours and mandatory overtime and to protect the public from the dangers of an overburdened,
stressed workforce. Employees should have the legal right to refuse overtime after having worked a
certain number of hours - without fear ofjob loss or other sanctions. Furthermore, an employee should
be asked to work beyond some legislated upper limit only during exceptional circumstances such as a
temporary health or public safety emergency. Amendment of the FLSA can preserve the right of work-
ers to work long hours if they choose to do so, but ensure workers the right to refuse mandatory over-

time.

The need for limits on mandatory overtime

In the Unit i States, unlike in most European countries, employment is “at will," meaning that the
employer can dismiss an employee for any reason or for no reason - except gender, race, age, or
disability. Thus, employees who refuse to work overtime can lose theirjobs or face other reprisals such
as demotion or assignment to unattractive work or to less desirable shift times such as nights or week-
ends. Faced with the legal threat of these kinds of sanctions, many employees often work more hours
than they would like and. in some cases, work an extreme number of hours well beyond the standard 40
a week.
The only disincentive to the unbridled use of overtime by employers is the FLSA requirement that
payroll employees covered by the act be paid time-and-a-half for hours worked above 40 in a week. The
Department of Labor estimates that about 74 million workers were covered under the FLSA overtime
provision in 2000. 2There is evidence that the required overtime pay premium for these "non-exempt”
workers is effective - about 44% of “exempt" workers (i.e., most executives and supervisors, certain
administrative and professional employees, and outside salespeople) work longer than 40 hours per week,
compared to only about 20% of non-exempt workers. However, the share of the workforce exempted
from the FLSA has been growing slightly (Hamemiesh 2000) over time, despite recent court decisions
reaffirming FLSA coverage over occupations such asjournalists, paralegals, some computer technicians



(those positions that are not highly paid or highly skilled), and most on-call positions. Moreover, business
interests continue to push Congress to broaden the exemptions to include “inside sales employees™and
licensed funeral directors and embalmers. They also are lobbying to create a new classification of "knowl-
edge workers,” such as computer and network systems analysts and degreed clerical personnel, who
would be exempt from the overtime regulations (see U.S. GAO 1999; Labor Policy Association 2000).

Long hours and risks to worker and public safety and health

Long hours can detrimentally affect workers, their co-workers, their families, consumers, and the public.
Indeed, there is evidence that, despite the short-term benefits that make over*me attractive to employers
(Easton and Rossin 1997), it may in the longer term create offsetting harm to an organization by decreas-
ing quality, increasing mistakes (Babbarand Aspelin 1998; Hirschman 2000), and reducing productivity
(Shepard and Clifton 2000). A study on the effects of overtime work on autoworkers found that overtime
resulted in impaired performance in attention and executive functions. Workers also reported feeling more
fatigued and depressed after working more than eight hours a day (Proctor et al. 1996). It is not surpris-
ing, then, that accident rates increase during overdme hours (Kogi 1991). For example, researchers have
identified overtime as a factor contributing to safety incidents at nuclear power plants (Baker et al. 1994),
confirming what researchers had previously found at manufacturing plants (Schuster 1985) and among
anesthetists (Gander et al. 2000). Workers who work overtime face a greater risk of injury and illness
(Aakerstedt 1994; Duchon etal. 1994; Rosa 1995; Smith 1996). For a typical example, a German study
found that, after nine hours at work, the accident rate begins to rise; in the 12th hour the accident rate was
twice as high as the rate for the first nine hours (Hanecke et al. 1998). Long work hours also multiply
repetitive motions and exposure to harmful chemicals.

Further, frequent overtime and compressed work schedules that produce long workdays can be a
major cause of the stress and chronic fatigue reported by many workers, as well as the ensuing occupa-
tional burnout or serious health conditions (Sparks et al. 1997; Spurgeon et al. 1997; Martens ct al. 1999;
Bamett et al. 1999; Shields 1999; Fenwick and Tausig 2001). Stress can result in increased blood pressure
and cardiovuscular diseases, which in some cases can have fatal consequences. The Japanese, known for
long work hours, even have a word - karoshi - to describe death from overwork (Hayashi et al. 1996; and
Sokejima and Kagamimori 1998).

In the U.S., job stress is estimated to cost industry S150 billion per year in absenteeism, health
insurance premiums, diminished productivity, compensation claims, and direct medical costs (Donatclle
and Hawkins 1989). Longer work hours can only contribute further to this drain. A study by Northwestern
National Life (1991), which investigated employee burnout, found that seven out of 10 employees experi-
encing job stress said they frequently suffered health ailments. Frequent mand"™ ory overtime was one of
the leading five factors that caused increased stress. Employees who worked overtime on a regular basis
were twice as likely (62% vs. 34%) to report that they found theirjobs to be highly stressful.

Overtime work and the crowdmg-out o fnon-work-time activities
While hours spent at work have increased, work responsibilities at home have not decreased much.



Therefore, working families more and more find themselves squeezed for time. Overtime, and in particu-
lar forced overtime without advanced notice, is a challenge to working families. Being told at the end of
the workday to stay and finish a work assignment or work a second shift can leave working parents -
especially single parents - scrambling to make arrangements for child care at the last minute. Some
parents can rely on other family members to care for their children at these times, but of course not all
parents have this option, and therefore must depend on child care centers or babysitters to watch their
children, a costly option, or perhaps even have to leave children unattended or unsupervised. Further,
overtime work can interfere with after-work classes in which workers have enrolled and with community
volunteering and social activities that require advance planning.

Overtime rrten comes at the expense of sleep: three in four people say they suffer fatigue during the
day (Atkinson 1999). A poll by the National Sleep Foundation found rampant sleep deprivation, with one-
third of respondents reporting less than seven hours of sleep per night and 63% getting less than the eight
hours recommended for superior health, performance, and safety. In the last five years, adults who spend
more time at work than sleeping has just about caught up to those who spend the reverse. Those who work
sleep significantly less than those who do not, particularly those who work over 40 hours (and 38% in this
poll reported working 50 hours or more per week), and they report more sleepiness during awake time
and insomnia. Job-related work ranked as the activity least likely to be given up among adults who

reported a lack of time (National Sleep Foundation 2001).
When workers cut back on sleep, their work performance suffers. The National Commission on

Sleep Disorders estimates that companies lose up to $150 billion per year due to employee fatigue. A
study conducted by the American Journal of Public Health in 1992 found that nurses in Massachusetts
who work variable schedules (including mandated overtime shifts) were twice as likely to report an
accident or error and two-and-one-half times as likely to report near-miss accidents (MassNurse News
2000). It concluded that these conditions were associated with "frequent lapses of attention and increased
reaction time, leading to increased error rates on performance of tasks.” An Australian study found that
sleep deprivation has the same effects as being drunk. As the number of hours increased without sleep, the
study’s testers took a longer time completing a task, made more mistakes, and had problems with concen-
tration and memorizing information. After 17-19 hours without sleep, the testers’ performance and
alertness suffered notably, and "performance levels were low enough lo be accepted in many countries as
incompatible with safe driving” (Williamson and Feyer 2000, 653-4). Sleep deprivation poses a serious
safety risk for workers not only at work, but also when driving home after a long day at work. And for
workers who work late into the evening, commuting by car may be the only option, since carpools and
public transportation are geared to workers on daytime schedules.

Since overtime can have detrimental effects on workers and their families, no worker should be
forced to work overtime. Indeed, the public health considerations associated with long work hours suggest

that excessive overtime hours should be legally capped.



Levels of overtime and trends
An analysis of 'he number of hours usually worked by wage and salary employees shows that overtime

work is widespread in most industries.3In the industries of agriculture, mining, manufacturing, transporta-
tion, communication, and some professional services, more than 25% of all employees reported that they
worked more than 40 hours per week on a regular basis, and often considerably more. In fact, workers
who clocked extra hours (both exempt and non-exempt workers) on average worked nearly 12 hours
more than the standard work week of 40 hours in 2000 (see Table 1).

There has been a slight, gradual, yet detectable upward trend in this percentage over the last decade.
According to data from establishments by the Bureau of Labor Statistics (2000), average overtime in
manufacturing escalated over the 1990s, from 3.3 hours to a peak of 4.9. More than half of the 20 indus-
tries within manufacturing had increases of at least 1 hour over the 1991-98 period (Hetrick 2000). In
fact, many of these industries had set records for their overtime series by early 1997. The National Study
of the Changing Workforce (NSCW) survey, in its sample of almost 3,000 individuals, found that the
employed put in six hours more than they are scheduled to work (Galinsky and Bond 1998).4

Moreover, there is evidence of substantial non-compliance with the existing FLSA rules and
regulations regarding overtime hours and pay or exemptions. By misclassifying workers or evading
overtime pay rules, employers presumably have employees work longer hours than if the employer
followed overtime rules regarding computation of hours and exemptions. Violations are higher in certain
major industries (see Table 2). Non-compliance appears to be highest in the construction industry, where
non-exempts dominate the workforce. While the rate of compliance in services is high, there has been a
dramatic decline in two of the industry’s components - nursing homes and residential living facilities - in
the proportion of firms that are in compliance with the FLSA.5The level of compliance in nursing homes
dropped from 70% to 40% of surveyed firms, and is 57% in residential living facilities. The vast majority
of violations (84% and 92%, respectively) were non-compliance with the industry’s overtime pay rules.
The most common violations in the nursing care and residential living industries are the failure of em-
ployers to pay for all the hours that an employee works and the misclassification of workers as exempt.6

Estimates of mandatory overtime
The last attempt to directly measure the extent of mandatory overtime with specific survey questions in a

nationally representative sample was the 1977 Quality of Employment Survey (QES) of the University of
Michigan. These estimates can form a baseline to estimate the current degree of mandatory overtime. The
QES asked workers who worked overtime hours whether overtime was “mostly up to the worker” or
“mostly up to the employer” and, separately, if they could refuse overtime without some kind of penalty.
About 45% responded that overtime work was "mostly up to theiremployer" (vs. 44% who that said it
was up to them; the rest said "both"). About 19% reported they would suffer a penalty. About one in six
workers, 16%, said their overtime was both up to their employer and they would suffer a penalty if (hey
refused it (Ehiw.iberg nnd Schumann 1984); this portion represents the most conservative estimate of the
extent of mandatory overtime. In the entire QES sample, from the “merged” 1974-77 panels, 21% of men
were subject to such mandatory overtime work, and 35% worked overtime voluntarily. Workers in blue-



TABLE 1

Hours worked, part-time and overtime, by industry, 2000 (employed individuals at their main jobs)

Percentage Percentage Percentage Average Average no. ot
Average working working of workers hours worked  overtime hours
Number ot weekly part-time more than with variable It working if working

Industry workers hours (Iess than 35 hOUI’S) 40 hrs/week weekly hours* more than 40 more than 40
Agriculture 1,862,667 40.3 15.0% 25.2% 15.0% 54.5 145
Mining 495,340 48.0 2.0 40.0 9.7 59.0 19.0
Construction 7,238,868 41.2 5.7 18.9 9.0 51.8 11.8
Manufacturing - durable 11,733,130 422 3.0 26.0 4.4 50.4 10.4
Manufacturing - non-durable 7,508,890 41.2 5.7 225 5.5 50.5 10.5
Transportation 5,729,608 41.6 10.6 251 13.3 53.6 13.6
Communications 1,978,388 41.9 47 25.3 4.0 50.8 10.8
Utilities and sanitation 1,430,693 41.3 31 17.3 41 50.8 10.8
Wholesale trade 4,838,551 42.2 6.9 301 5.6 51.4 114
Retail trade 20,595,385 35.3 30.7 151 8.9 51.4 114
Finance, Insurance, and Real Estate 7,685,257 40.4 96 20.8 51 51.1 111
Private households 922,179 29.7 42.7 8.7 18.3 56.7 16.7
Business and repair services 7,898,715 40.3 114 22.2 6.0 51.3 11.3
Personal services ? '99,577 37.3 22.2 13.2 8.7 53.6 13.6
Entertainment and recreation services 2,269,862 34.2 31.3 131 9.4 52.4 12.4
Hospitals 5,021,226 38.7 158 12.2 5.9 54.3 14.3
Medical services 5,961,670 37.0 225 115 6.2 52.0 12.0
Educational services 10,971,126 37.3 215 18.0 5.8 51.9 11.9
Social senfices 2,979,796 35.7 25.4 9.6 4.8 52.0 12.0
Other Service professions 5,334,002 40.0 154 27.4 6.7 52.4 12.4
Forestry and fisheries 98,284 42.6 8.4 17.6 12.0 61.8 21.8
Public administration 6,024,910 403 6.0 14.4 4.0 51.1 111

All workers
Weighted averages across

all industries 121,378,123 39.1 15.4% 19.4% 6.9% 51.8 118
Standard deviation among industries 3.7 11.0 76 37 29 2.9

'\/aria"](?hours ara those whoso work week is so variable week to weok that they cannot specify Its usual length. A significant portion of these workers may, on
average, actually work Tonger than a 40-hour week.

Source: Authors' analysis of the monthly Current Population Survey ot households, 2000.



TABLE 2
FLSA coverage and overtime compensation by Industry, FY 1996

Rate of employer

Employees
under executive, Estimated ~ compliance with
administrative, Non-exempt percent exempt  FLSA overtime
Industry professional employees from overtime regulations
Al 31,729 74,044 39.5 90%
Private 25,495 61,899 39.9 88
Agriculture 252 12 99.4 90
Mining 35 3 17.2 92
Contract construction 736 4,584 15.1 73
Manufacturing 3,230 166 19.2 91
Transportation and public utilities 1,413 2,777 55.6 83
Wholesale trade 1,580 4,069 37.2 96
Retail trade 3,049 15,445 28.6 91
Finance, insurance, and real estate 2,706 3,493 49.4 86
Services 12,434 6,154 54.4 93
(notincluding private households)

Private households 0 459 50.6 96
Public sector 6,234 12,144 37.5
Federal government 1,233 1,472 46.6
State and local government 5,002 10,672 36.1 100
Nonclassified
Correlation coefficient:

0.133

percent exempt with percent compliance

Source: U.S. Department of Labor, Wage and Hour Division, 1996.

collar positions had a greater likelihood of facing mandatory overtime, as did workers who had medical or
pension plans, while unionized workers had a lower likelihood (Idson and Robbins 1991).

More recent attempts to infer the extent of mandatory overtime are far from satisfactory. Given the
long-term rise in average weekly overtime hours (at least in manufacturing), however, one might suspect
that the incidence of mandatory overtime has risen more or less commensurately (Smith 1996, A particu-
larly informative study by Cornell University’s Institute for Workplace Studies (1999) surveyed 4,278
unionized hourly workers, concentrated mainly in the Northeast and consisting of six industries, primarily
construction (craft workers), manufacturing (auto workers), and services (emergency medical technicians;
mail handlers; and workers in utilities, transportation, nursing homes, and retail). In this sample, 60%
worked some overtime in the previous month, with about a third of these workers putting in 11 or more
hours of overtime per week. About a third of the overtime workers reported being compelled by their
employer to work overtime (a proportion the authors concluded was surprisingly low). Workers employed
in the transportation and emergency health services faced more employer pressure than workers in other
industries.

Almost one in five workers, 18%, reported working more overtime hours than they preferred. This
amounted to half the proportion satisfied with their number of overtime hours and even less than half of



the proportion actually wanting more overtime. Thus, there appears to be a maldistribution; if hours could
be redistributed within all industries away from those who work overtime involuntarily and toward those

who wanted more overtime (presumably to build their incomes) this would reduce the latter group by up

to 40% of its current size.

Involuntarily scheduled overtime work may further worsen the negative well-being, safety, and
health outcomes of overtime perse. The Institute for Workplace Studies (1999) survey found that the
proportion of workers who reported high levels of work/family conflictjumped dramatically for those
who put in more than 50 hours a week. In addition, respondents who faced supervisory pressure to work
overtime reported negative effects. For example, 19% of all workers reported feeling depressed more than
“once in a while," butamong the 8% of workers who reported high levels of supervisory pressure to work
overtime, the percentage jumped up to 23%. Similarly, as supervisory pressure to work overtime in-
creased, workers reported significantly higher levels of somatic stress, higher levels ofjob-escape drink-
ing, and higher absenteeism due to illness. Supervisory pressure to work overtime was also significantly
associated with injuries at work. Among the 66% of workers who reported no supervisory pressure to
work overtime, 9% experienced multiple injuries at work during the prior year; among workers reporting
low, moderate, or some levels of supervisory pressure, the share was 14%; for workers reporting high
levels of supervisory pressure to work overtime, the share was 16%. Yet, financial demands and feelings
ofjob insecurity were cited more frequently thun employer pressure as the ultimate motivator of extra

work time.
It is important to keep in mind that employees who are not subject to mandatory overtime may still

end up working more overtime hours than they would prefer. Many workers have overtime scheduled by
their employer, and “choose" overtime because their base wage or salary is insufficient to support their
family; some may feel that their chances fora promotion or pay increase improve if they put in extra

hours.

Sources ofmandatory overtime
The need for mandatory overtime is in part an outcome of the prolonged economic expansion of the

1990s. Low unemployment rates led to labor shortages in certain industries such as health care and
telecommunications and in occupations such as nursing. Rather than raising wages to uttract new employ-
ees, employers opted to have their current workforce work more hours - even if it meant paying an
overtime premium. In addition, adjusting hours to the seasonality of demand may be more common,
tending lo intensify the use of mandatory'overtime. Half of all surveyed accounting firms, particularly the
larger ones, used mandatory staff overtime for this purpose (Pfau, Quint, and Huttlinger 1997). Funher,
employers appear to be less willing to invest in training of new employees, and instead prefer to have
their current workforce put in more hours; this has been the case in the high tech industry. Overtime
continues to be appealing, despite its appurent longer-term harms and risks, because employers can enjoy
non-wage cost savings (Cutler and Mudnan 1998), while employees gain greater access to higher wage
rates (Bell 2000; Meeker 1998) and more flexible daily work schedules (Golden 2000, 2001).



Mandatory overtime in health care: accident risks and compiomising of quality
Overtime work is widespread among nurses, medical residents, and doctors, and this pattern of work can
lead to situations thatjeopardize the health of patients. Understaffing of nurses at hospitals means that
nurses sometimes are forced to work a second shift after their first shift ends. High patient load and
fatigue from long hours can result in inadequate compliance with procedures and less monitoring of
patients. As a result, overtime can compromise patients”health or safety. Medical residents cited fatigue as
a cause for their serious mistakes in four out of 10 cases (Boodman 2001), and two studies linked infec-
tion outbreaks at hospitals to overtime work (Amow et al. 1982; and Russell et al. 1983). Indeed, the
California Nurses Association reports that more nurses are refusing to work in hospitals with unsafe
conditions, in which they include being forced to work unplanned overtime. The American Nurses
Association (ANA), in a national survey of 7,300 of its members, found, disturbingly, mat 56% of nurses
believe that the time they have available for care for each patient has decreased, and 75% feel that the
quality of patient care at their own facility has decreased in the last two years. The cited inadequate
staffing as the chief reason.

Mandatory overtime in health professions generally is likely high, although no reliable data regard-
ing its extent are available. In the Institute for Workplace Studies (1999) report, health sector workers
averaged a little over three hours of overtime per week - not particularly high. In a survey on mandatory
overtime, the journal Nursirif>2000 reported that 36% suid they never worked mandatory overtime. One
quarter of the respondents worked mandatory overtime once or twice a month, while another quarter
worked it once or twice a week. However, about 14% worked additional mandatory hours every day
(Nursing2000). Respondents to a poll (2,125 total) administered by the American Association of Critical
Care Nurses in May-June 2000 found that 43% of their members' hospitals have a mandatory overtime
policy. The same poll found that responding members attributed mandatory overtime mainly (three-
quarters of the reasons designated) to both routine short-staffing policies and a nursing shortage. Perhaps
it is no coincidence that nurse’s aides were second only to truck drivers in the total number of cases of
disabling injuries und illness. And not surprisingly, the ANA delegates voted almost unanimously to
declare that refusing overtime docs not constitute patient abandonment, from which nurses arc legally

prohibite 1.

Mandatory overtime provisions in collective bargaining agreements
Generally, union workers ore better protected from mandatory overtime than arc nonunion workers, since
union contracts can specify upper limits on overtime, establish a scheme to make overtime more orderly
or voluntary, or establish a system of compensatory leave. In 1977, over one in five union members had
collective burgainmg agreements that restricted mandatory overtime, according to the QES. But as many
unions have lost membership, in particular those in manufacturing and communication industries, work-
ers’bargaining power to obtain such contract provisions may have diminished.7Unions rnay find it
increasingly difficult to both oppose mandatory overtime measures in workplaces and negotiate better
premiums for overtime work. In addition, unions whose members have experienced declining wage rates
arc under pressure to preserve overtime work as a way to allow members to prop up their earnings.



In recent years, several unions have successfully negotiated contract language that places limits on
mandatory overtime or requires steps to make such arrangements more voluntaty in nature.1For example,
in the health services sector, Tenet Health Care and St. Vincent's Hospital in Worcester, Mass., signed an
agreement with 600 nurses that allowed the hospital to mandate overtime but for no more than for a four-
hour period twice every three months. (The hospital has the right to assign up to two hours of mandatory
overtime, and the nurse can work an additional two hours if she felt capable of doing so safely.) Tenet
management had initially demanded that the nurses agree to work mandatory 16-hour shifts with one
hour’s advance notice.” Limits to forced overtime have been implemented in telecommunications and
other industries as well. The Communications Workers of America (CWA) strike at Verizon in 2000
resulted in reduced mandatory overtime limits, in some instances cutting them in half, from 15 to 7.5
hours a week; the company is also now required to give at least 2.5 hours notice if overtime work is
required, and it must give consideration to those employees requesting to be excused from overtime.1
Northwest Airlines permits employees to refuse overtime if they provide reasons such as child care
responsibilities that cannot be altered on short notice. The American Postal Workers Union and the
National Association of Letter Carriers agreed with the U.S. Postal Service to restrict excessive mandatory
overtime. The agreement protects those members who sign up on a list of "overtime desired” but want to
work only limited overtime, plus those members who are not on the overtime list at all.ZLIn the manufac-
turing sector, the United Steelworkers of America negotiated a cap on mandatory overtime at FMC, a
Baltimore, Md., pesticide plant. Newspaper Guild Local 35 (covering Washington-Baltimore) and the
Bureau of National Affairs negotiated a voluntary overtime arrangement in which members can be
excused from working compulsory overtime unless no other appropriate employee is available.

Policy solutions:
legislated mandatory overtime limits, bans, and other remedies

Legislative initiatives at both the federal and state levels would regulate mandatory overtime. Bills have
been introduced in the 107th U.S. Congress that would limit the amount of forced overtime that nurses
and other licensed health care providers could work. The Safe Nursing and Patient Care Act of 2001 was
introduced in the Senate (S-1686) and House (HR 3238 ). It aims to amend the Social Security Act by
limiting the number of mandatory overtime hours a nurse may be required to work among providers of
services to which payments arc made under the Medicare program Under the Registered Nurses and
Patients Protection Act (H R- 1289, also referred to os the Lantos-McGovem Bill, and a very similar bill
with different sponsors, H.R. 1902), licensed health care professionals could not be required to work more
than eight hours in a day or 80 hours within a two-week period, unless a written agreement between the
employer and the employee specifics otherwise. Nurses associations across the country have endorsed
such bills, arguing that it would reduce overtime and improve both patient safety and quality of care.
While the latter bill refers only lo registered nurses, it would cover all other licensed health care workers
in the country (except medical doctors). To date, House leaders huve taken no action on it.

fliese federal proposals as well as a number of similar state initiatives have been important first



DataWatch

The Working Hours Of
Hospital Staff Nurses And

Patient Safety

Both errors and near errors are more likely to occur when hospital
staff nurses work twelve or more hours at a stretch.

by Ann E. Rogers, WefTIng Hwang, Unda D. Scott, Linda H. Aiken, and
David F. DInges

ABSTRACT: The use of extended work shifts and overtime has escalated as hospitals cope
with a shortage of registered nurses (RNs). Little Is known, however, about the prevalence
of these extended work periods and their effects on patlont safety. Logbooks completed by
393 hospital staff nurses revealed that participants usually worked longer than scheduled
and that approximately 40 percent of the 5,317 work shifts they logged exceeded twelve
hours. The risks of making an error were significantly Increased when work shifts were lon-
ger than twelve hours, when nurses worked overtime, or when they worked more than forty

hours per week.

everal trends in hospital use and staffing patterns have converged

to create potentially hazardous conditions for patient safety. High patient

acuity levels, coupled with rapid admission and discharge cycles and a short'
age of nurses, pose serious challenges for the delivery of safe and effective nursing
care for hospitalized patients.1While systematic national data on trends in the
number of hours worked per day by nurses are lacking, anecdotal reports suggest
that hospital staff nurses arc working longer hours with few breaks and often little
time for recovery between shifts.3Scheduled shifts may be eight, twelve, or even
sixteen hours long and may not follow the traditional pattern of day, evening, and
night shifts. Although twelve'hour shifts usually start at 7 p.m. and ind at 7a.m.,
some startat 3a.m. and end at 3p.m. Nurses working on specialized units such as
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Patient Safety

surgery, dialysis, and intensive care are often required to be available to work extra
hours (on call), in addition to working their regularly scheduled shifts. Twenty'
four-hour shifts are becoming more common, particularly in emergency rooms and
on units where nurses self-schedule.

No state or federal regulations restrict the number of hours a nurse may volun-
tarily work in twenty-four hours or in a seven-day period.1Even though state leg-
islatures in approximately nineteen states have considered bans on mandatory
overtime for nurses and other health care professionals, bills prohibiting manda-
tory overtime for nurses have passed only in California, Maine, New Jersey, and
Oregon. No measure, either proposed or enacted, addresses how long nurses may
work voluntarily.4The recent Institute of Medicine (I0M) report, Keeping Patients
Sdfe, explicitly recommends that voluntary overtime also be limited.5

The well-documented hazards associated with sleep-deprived resident physi-
cians have influenced changes in house staff rotation policies.6 In contrast, al-
though shift-working nurses have been the focus of numerous studies, it is not
known if the long hours they work have an adverse effect on patient safety in hos-
pitals.7The purpose of this paper is to examine the work patterns of hospital staff
nurses and to determine if there is a relationship between hours worked and the

frequency of errors.

Study Data And Methods

m Sample. A cover letter explaining the study and eligibility criteria was mailed
to a random nationwide sample of 4,320 members of the American Nurses Associa-
tion (ANA) during the winter of 2002; 1,725 nurses expressed interest by returning
their completed demographic questionnaire to the Survey Research Institute at
Temple University in Philadelphia. Two logbooks covering a two-w eek period each,
instructions for completing the logbooks, and postage-paid envelopes were mailed
to 891 eligible subjects (unit-based hospital staff nurses working full time). Three
hundred sixty-two subjects returned both logbooks, and thirty-one completed only
one of the two logbooks, for a return rate of approximately 40 percent. The Institu-
tional Review Board at the University of Pennsylvania approved this study, and sub-
jects were paid $140 for their participation.

m Subjects. The sample of 393 registered nurses (RNs) was predominandy fe-
male (92 percent), Caucasian (79 percent), middle-aged (mean age 44.8 +8.8 years,
range 22-66), and experienced (mean J7.2£10.0 years). Only 26.3 percent of the par-
ticipants reported less than ten years’ experience, while 41.9 percent reported
twenty or more years. All participants worked full time (at least thirty- six hours per
week) as hospital staff nurses. Half reported working in hospitals with more than
300 beds; only Li percent reported worldng in a hospital with less than 100 beds. The
majority of participants were employed at hospitals located in urban (56 percent) or
suburban (19 percent) areas. The remaining participants worked in hospitals lo-
cated in small towns (18 percent) or rural areas (7 percent). The characteristics of
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nurses in the study sample did not differ significantly from those of nurses in the
2000 National Sample Survey of Registered Nurses (NSSRN) in terms of sex, age,
marital status, and work environment (hospital size, urban/rural location, and type
ofhospital unit).10ur sample has slightly more nurses who identified their ethnicity
as Asian (10.7percent) than among participants in the NSSRN (3.8 percent).

m Instruments. Spiral-bound logbooks were used to collect information about
hours worked (both scheduled and actual hours), time of day worked, overtime,
days off, and sleep/wake patterns. Subjects completed seventeen to forty items per
day, all forty questions were completed only on days the nurses worked. Questions
regarding errors and near errors were included, and space was provided for nurses
to describe any errors or near errors that might have occurred during their work pe-
riods. On days off nurses were asked to complete the first seventeen questions
about their sleep/wake patterns, mood, and caffeine intake. All items in the logbook
and the loghook format Itselfwere pilot-tested before this study began.

Logbooks (both paper and electronic) have been used to collect data during
field studies of pilots' cockpit alertness for more than ten years, and from various
other groups of subjects including air traffic controllers, flight controllers during
space shuttle missions, and emergency room physicians.9 Data recorded about
sleep patterns in these logbooks compare well with data recorded using objective
measures such as wrist actigraphy or ambulatory polysomnography.

Although loghooks are not often used to collect information about medical er-
rors, there is some evidence that daily, anonymous, end-of-shift reporting oferrors
in alogbook is a valid approach to ascertaining the nature and prevalence of nurs-
ing errors. During a one-month study period of medication errors at a large mili-
tary hospital, nurses completed formal incident reports on only 6 percent of the
medication errors and 15percent of the near errors that they reported using daily,
anonymous coupons.u Another study found that resident physicians also were
more likely to report potential injuries to patients using aconfidential e-mail sys-
tem with daily prompts about reporting than they were to complete traditional
incident reports.1t

mAnalyvb. Data from demographic questionnrires and logbooks were summa-
rized using descriptive statistics and frequency f-riles. The duration of scheduled
and actual work hours per shift was calculated and aggregated per nurse and per
week. Cutpoints for classifying shift durations were chosen as 8.5 hours and 125
hours because “eight-hour" and “twelve-hour" shifts are usually scheduled to allow
fora half-hour handover period at the end of the shift. A work shift was classified as
an overtime shift if the actual work hours were longer than the scheduled hours or if
the nurse reported that the shift was “scheduled overtime."

A binary response for making an error during a worked shift was used as the
primary outcome in analyses. When a nurse caught him/hcrsclf before making ar
error during a shift, a binary near-error variable was reported and treated as the
secondary outcome. Errors and near errors were codified into categories by study
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investigators, based on the descriptions provided in logbooks (f'-r example, medi-
cation administration, procedural, transcription). The univariate associations be-
tween the risk of making an error or a near error and (1) the actual duration of the
shift, and (2) overtime were estimated separately using logistic regression models.
The effect of overtime was also examined by stratifying shifts by their expected
duration. Since multiple work shifts from the same nurse contributed to this anal-
ysis, procedures hased on Generalized Estimating Equation (GEE) were used to
determine the odds ratio (OR) while accounting for the nonindependence be-
tween repeated measurements.5Significance tests were two-sided with alpha =
.05. Multivariate analyses also were conducted to evaluate the adjusted associa-
tions between errors (or near errors), work hours, and overtime, while controlling
for other variables including age, hospital size, and type of hospital unit. For the
week-level data, logistic regression models were performed to assess if working
more than forty hours or fifty hours would increase the probability of making one

or more errors (or near errors) in aweek.

Study Results

Data collected on 5,317 work shifts revealed that hospital staff nurses worked
longer than scheduled daily, and generally worked more than forty hours per
week. Half of the shifts worked exceeded ten and a half hours. Although 31 per-
cent of the scheduled shifts were scheduled for durations greater than or equal to
12.5 hours, there were 2,057 shifts (39 percent) where nurses worked at least 12.5
consecutive hours (Exhibit 1). Fourteen percent of the respondents reported
working sixteen or more consecutive hours at least once during the four-week pe-

EXHIBIT 1
Description Of Work Patterns Of Full-Tims Hospital Staff Nursas, 2002
Variable Number of shifts Percent
Number of shifts 5317 1000
Soheduled shifts*
Upto 8.5 hours 2452 46.6
§.5-12.5 hours 1183 22.5
12.5 or mors hours 1623 309
Actual shifts*
Upto85 hours m 145
8.5-12.5 hours 2,484 488
12.5 or errors hours 2.057 387
Number of overtime shifts =~ 4.292 eid
Number of mandatory overtime shifts 360 6.8

SOUUCS; Autftv*" intrytm of turrry mult*,
+DchwiuUd thinnoun *mn mminf rtom 59 tNft*. M**n lensth (hour*); 103 (starvj*ro owicl>on, u 3t rirftr 1.0-22.3

noun.
sActual worn noun «are main* from 5 snrfts. M**n lencth fhoun); 101 (SO. t2.3jrren*; 12-23.7 noun.
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nod. The longest shift worked was twenty-three hours, forty minutes.

Nurses reported leaving work at the end of their scheduled shift less than 20
percent of the time during the study period. Although overtime was reported at
the end ofall types of shifts, the proportion of shifts involving overtime was signif-
icantly higher (p=.0001) when eight-hour shifts (85 percent) were compared to
shifts scheduled for eight to twelve hours (79 percent) and twelve hours or longer
(78 percent). Overall, our participants worked, on average, fifty-five minutes lon-
ger than scheduled each day, and all participants worked heyond their scheduled
work shift (overtime) at least once during the twenty-eigbt-day data-gathering
period. Almost two-thirds of the nurses worked overtime ten or more times dur-
ing that period, and a third reported working overtime each day they worked dur-
ing that period There were 360 shifts where nurses reported being mandated to
work overtime and another 143 shifts where they described being “coerced" to
work voluntary overtime. Even though nurses worked approximately four days
per week, averaging 40.2 (£12.9) hours per week (range 8-97.2 hours per week),
one-quarter worked more than fifty hours per week for two or more weeks of the
four-week period.

There were 199 errors and 213 near errors reported during the data-gathering
period. More than half of the errors (58 percent) and near errors (56 percent) in-
volved medication administration. Other errors included procedural errors (18
percent), charting errors (12 percent), and transcription errors (7 percent). Ap-
proximately 6 percent of the errors and 29 percent of the near errors reported
lacked sufficient information for categorization. Thirty percent of the nurses re-
ported making at least one error, and 32 percent reported at least one near error.
One nurse reported eight errors, while another nurse reported nine near errors.

Our analysis showed that work duration, overtime, and number of hours
worked per week had significant effects on errors. The likelihood ofmaking an er-
ror increased with longer work hours and was three times higher when nurses
worked shifts lasting of 12.5 hours or more (odds ratio = 3.29,p=.001) (Exhibit 2).
Working overtime increased the odds of making at least one error, regardless of
how long the shift was originally scheduled (OR = 2.06, p =.0005). Our data also
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suggest that there is atrend for increasing risks when nurses work overtime after
longer shifts (OR = 1.34,1.53, and 3.26 for scheduled eight-hour, cight-to-twelve-
hour, and twelve-hour shifts, respectively), with the risks being significantly ele-
vated for overtime following a twelve-hour shift (p = .005) (Exhibit 3). Although
the effects of working prolonged shifts were clearly associated with errors, there
was no interaction between scheduled shift duration and overtime (p - .17).
Finally, working more than forty hours per week and more than fifty hours per
week significantly increased the risk of making an error (Exhibit 4). Results were
somewhat similar for near errors (Exhibits 2-4).

Nurse and employment characteristics were also examined as potential con-
founders in the multivariate models. Our results suggest that the relationships of
errorsornearerrors and work hours and overtime were not affected by age, hospi-

tal size, or type ofhospital unit.

Discussion
This study represents one of the first nationwide efforts to quantify hospital

staff nurse work hours and work patterns, and to determine whether extended
staff nurse work hours contribute to errors and near errors. Our findings confirm
that the work schedules of hospital staff nurses are unpredictably prolonged. All
nurses reported working longer than scheduled at least once, and the majority re-
ported working longer than scheduled ten times or more in a twenty-eight-day
period, as well as working more than forty hours per week. Almost one-sixth of
the sample reported working sixteen or more consecutive hours at least once dur-
ing the period, which suggests that double shifts (or longer) are not confined to
rare emergencies. Mean daily overtime durations were slightly higher than those
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Association Of Errors Or Naar Errors Witfi Nursas' Schsdulad Work Duration And
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EXHIBIT 4
Association Of Errors Or Nssr Errors WItii Tho Number Of Hours Worked Per Week By
Nurses, 2002
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reported in two small observational studies (fifty-five minutes, compared with
forty-two and forty-five minutes, respectively). %

Although the occurrence of errors did not increase significantly until shift du-
rations exceeded 12.5 hours per day, risks began to increase when shift durations
exceeded 8.5 hours. Since errors are relatively rare, it is possible that rhis study
lacked sufficient power to detect the effects of work hours or overtime on errors
when nurses were scheduled to work shorter shifts (less than 12.5 hours). Cer-
tainly the trend toward increasing errors with longerwork durations is consistent
with other studies that have demonstrated that extended work periods are associ-
ated with increased accidents and neuropsychological deficits among nurses and
have contributed to at least two hospitalwide epidemics of Staphylococcus
aurous.u Investigations of these epidemics showed that nurses, who were fatigued
and stressed by high patient caseloads and understaffing, made frequent mistakes
and procedural errors. Despite the lack ofinformation about accidentrates involv-
ing nurses, probed performance tests reveal that nurses working twelve-hour sim-
ulated shifts make more frequent errors on grammatical reasoning tasks and med-
ical record reviewing.b

There are already hints that the fatigue associated with working twelve-hour
shifts is contributing to absenteeism and job dissatisfaction among RNs. Fatigue
related to length of shift or the potential of overtime at end of shift, or both, was
identified as the cause of approximately 12 percent of the absences reported by a
random sample of Canadian hospital staff nurses. Not only did RNs reportan un-
usually high number of sick days year (7.4 days, compared with 3.2 forother work-
ers), but also nurses working twelve-hour shifts reported significantly higher ab-
senteeism rates than nurses working traditional eight-hour shifts. Nurses who
worked twelve-hour shifts also expressed lower levels of job satisfaction than

nurses working eight-hour shifts.I7
Inasmuch as the probability of making an error because oflong work hours or
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“The long and unpredictable hours documented here suggest a link
between poor working conditions and threats to patient safety.”

overtime was not altered significantly by the age or experience ofthe nurses, or by
the type ofunit or hospital size, other factors may be important. More specifically,
physiological factors such as fatigue, system variables such as increased work in-
tensity, or a combination of fatigue and increased work intensity may contribute
to the errors and near errors we observed. Itis also possible that heavy workloads
themselves may increase the risk of making an error.

The use of mandatory overtime to cover staffing vacancies is a controversial and
potentially dangerous practice.8 More than one-quarter of nurse participants
(28.7 percent) reported working mandatory overtime at least once during the
data-gathering period, a percentage that is quite similar to that reported in two
surveys of more than 47,000 nurses and in a “Quick Poll" posted on the America;'
Association of Critical Care Nurses Web site.1

Mandatory overtimeis generally defined as nurses’being told that they could be
fired, be subjected to disciplinary proceedings, or lose their nursing license if they
refused to stay beyond their regularly scheduled shift or come in to work on their
day off. 0Although not actually threatened with job loss or disciplinary proceed-
ings, many nurses also report feeling that there will be repercussions if they refuse
to work extra hours or that overtime “is voluntary but feels like it is required."2
Perhaps that is why approximately 60 percent of the participants in the American
Nurses Association Staffing Survey (N = 4,258) reported being “forced to work
voluntary overtime."2

Our data are derived from the self-reports ofa relatively small number of hospi-
tal staff nurses and may not be representative of the work schedules and clinical
practices of other U.S. hospital nurses. However, the demographic characteristics
ofournurse sample and our findings about hours woiked are consistent with data
reported by hospital staff nurses in the NSSRN, a probability-based sample.2L Th
addition, the percentage of staff nurses who identified twelve-hour shifts as their
usual shift pattern (60.6 perr ;nt) is quite similar to Marlene Kramer and Claudia
Schmalenberg’s report that almost two-thirds of the 279 staff nurses they inter-
viewed worked twelve-hour shifts. 2

Although our response rate was lower than that usually reported for surveys of
nurses, tins study required more effort than the usual survey; subjects were asked
to respond to hetween seventeen and forty items every day for twenty-eight
days.23Given the subject burden, itis possible that responders were more invested
than nonresponders were in documenting a relationship between the hours they
worked and effects on patient safety. However, the amounts of overtime reported
varied, with some nurses indicating minimal overtime and others reporting ex-
tremely long shift durations or working more than fifty hours per week, or both.
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Perhaps more important the major unit of analysis for this study was the actual
work shift (N = 5,317) rather than the nurse (N = 393).

The definition of errorwas not specified in the survey instrument. Nevertheless,
all incidents described by participants were obvious deviations from currentstan-
dards of practice. Reported medication errors clearly fell into the categories famil-
iar to all nurses: wrong patient, wrong medication, wrong dose, wrong route
(such as intravenous, oral), wrong time, and errors of omission.” Nurses were
asked whether they made an error, not to assess whether it led to harm.

By not collecting data that could identify where participants worked, we re-
duced the fears usually associated with reporting errors. Studies have shown that
nurses typically underreport errors because they fear repercussions, including
disciplinary action by employers and regulatory agencies. AS a result, only those
errors considered potentially life-threatening, or approximately 5 percent of sig-
nificanterrors, are usually reported.Z’Errors that are considered “minor”or are in-
tercepted before reaching the patient are almost never reported.2*In fact, near er-
rors are now considered nonreportable events by the Joint Commission on
Accreditation of Healthcare Organizations (JCAHO).24

The errors nurses reported in this study occurred in the ¢ 'xt of well-docu-
mented deficiencies in nurses’ practice conditions in U.S. h.spicals, deficiencies
chat nurses have been reporting lor well over a decade.00The long and unpredict-
able hours documented here suggest a link between poor working conditions and
threats to patient safety. As advocated by the IOM report on medical errors, safer
patient care is more likely to result from changes in the environment in which
health care is provided than from blaming health care professionals, who may be
providing the best care possible under poor circumstances.1

Hospital staff nurses’ long hours may have adverse effects on patient care; we
found that both errors and near errors arc more likely to occur when hospital staff
nurses work twelve or more hours. Because more than three-fourths of the shifts
scheduled for twelve hours exceeded that time frame, routine use of twelve-hour
shifts should be curtailed, and overtime—especially that associated with twelve-
hour shifts—should be eliminated. Additional research with larger samples, in-
clusion of other variables such as workload and patient acuity, and more precise

measurements of error is suggested.

Financial supportfor tnls study was provided by thcAgcreyfor Healthcare Reseat:h and Quality (ROIHSI1963-
01) anda Robert WoodJohnson Foundation Investigator A\sard in Health Policy Research (LindaAiken).

Christina Gaughan and Douglas M. Sloaneprowled valuable statistical consultation.
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nurse competence ANA Calls for Action on Legislation
P to Limit Mandatory Overtime
Go there!
Cites New Study that Shows Link between Patient Safety and Nurses'
Work Hours
Search NW
W ashington, DC - The American Nurses Association (ANA) praised a
Ap new study released vesterday that shows a strong link between medical
Qs errors and the loi &work hours of nurses and called on Congress to take

action on the Safe Nursing and Patient Care Act (H.R. 745, S. 373),
which would strictly limit the use of mandatory overtime for nurses.
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The study, published in the July/August issue of Health Affairs, found

Siln Lip

HelK that the risk of making an error greatly increased when nurses had to

Abbot ANA work shifts that were longer than 12 hours, when they worked
significant overtime or when they worked more than 40 hours per week.

Curtai | wS It reinforced findings of the 2003 Institute of Medicine Report,
"Keeping Patients Safe: Transforming tiie Work Environment of
Nurses," which said thai nurses' long working hours pose a serious
threat to patient safety.

CMA Stall Only
"This study is more evidence that patient safety is closely linked to

VIV N liLiim R nurses' working conditions," said ANA President Barbara Blakeney,

. MS, APRN.BC, ANP. "The growing trend of mandatory overtime for

NUYSIng nurses is one of the greatest threats to patients' and nurses' safety. We

call on Congress to protect the public by taking action to limit

mandatory overtime for nurses. Doing so will help protect patients from
preventable errors and retain nurses in the workforce."

To date, 10 states have taken action to limit mandatory overtime for
nurses, and similar measures have been proposed in 20 other states.

The study, "The Working Hours of Hospital StafTNurses and Patient
Safety," by Ann Rogers, PhD, RN, and colleagues at the University of

http:/lwww.nursingworld.org/pressrel/2004/pr0708.htm 2/9/12005
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Pennsylvania School of Nursing, was funded by the Agency for Health
Care Research and Quality. Researchers examined loghooks kept by
393 registered nurses around the country who worked full-time in
hospitals. Data collected on 5,317 work shifts revealed that in nearly 40
percent of the cases, nurses worked at least 12.5 consecutive hours.
More than 25 percent of the participants in the study reported working
mandatory overtime at least once during a one-month period.

According to a 2001 ANA health and safety survey, 67 percentof
respondents reported working some form of mandatory or unplanned
overtime every month. The ANA has long warned that mandatory
overtime is dangerous for patients and nurses, and that the practice has
been dri\ ing nurses away from the profession, thus exacerbating an
emerging nursing shortage that is expected to worsen dramatically over

the next 10 years.

"Poor working conditions are a major contributor to the nursing
shortage," said Blakeney. "As this study shows, nurses are consistently
working long and unpredictable hours, often caring for a large number
of critically ill patients. To improve the quality of ca.e and patient
safety, we must value nurses' contributions more and make a greater

investment in nursing," she said.

To counter staffing insufficiencies that are already occurring, many
health care facilities across the nation have increasingly imposed

mandatory overtime as a common practice.

Typically, an employer may insist that a nurse work an extra shift (or
more) or face dismissal for insubordination, as well as being reported to
the state board of nursing for patient abandonment, a charge that could
lead to a loss of license for the nurse. At the same time, ethical nursing
practice prohibits nurses from engaging in behavior that they know
could harm patients, thus leading to a dilemma for many nurses.

The Safe Nursing and Patient Care Act would prohibit health care
facilities from forcing exhausted nurses to work extra shifts, an unsafe

practice that puts both patients and nurses at risk.
The Safe Nursing and Patient Care Act would:

& Prohibit health care facilities that receive Medicare funding from
requiring a registered nurse (RN) or licensed practical nurse
(LP)-J) to work beyond an agrecd-to, predetermined, regularly
scheduled shift.

In no instance could a nurse be required to work more than 12
hours in a 24-hour period or for more than 80 hours in a two-
week period - a provision that would prevent an institution from
altering shift schedules in a way that would undermine the law.

nttp://lwww.nursingworld.org/prcssrel/2004/pr0708.htm 2/9/12005
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* Include nondiscrimination protections for nurses who refuse
overtime and for nurses who provide information and/or
cooperate with investigations about the use of overtime.

* Include an exception in the case ofa declared national, state or
local emergency. Such an emergency would be in response to an
unpredictable disaster, not in response to a staffing deficiency

resulting from management practices.

 Provide for a study by the Department of Health and Human
Services on the maximum number of hours that may be worked

by a nurse without compromising patient safety.
#H#

The American Nurses Association is ihe onlyfull-service professional organization
representing the nation 2.7 million registered nurses (RNs) through its 54 constituent
member associations. The ANA advances the nursing profession byfostering high
standards ofnursing practice, promoting the economic and general welfare o fnurses
in the workplace, projecting a positive and realistic view ofnursing, and by lobbying
the Congress and regulatory agencies on health care issues affecting nurses and the

public.

«» Return to 2004 press releases
Search  CoptactANA  Jojn/Renevr Membership ~ MembersOnty ~ Online CE
»ur>Inglnsk>ar - Special Offer*  nursesbooKs.org

02005 rne American Nurse# Association, Inc. Ail Rights Reserved
Copyright Policy | Privacy Statement
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Nurses say working long hours is dangerous
OVERTIME: Workers seek to limit number of double shifts.

By TIMOTHY INKLEBARGER
The Associated Press

(Published: June 27, 2005)

JUNEAU — Nurses In Alaska are joining a movement in states
across the nation to limit forced overtime at hospitals, a practice
they contend is dangerous both for them and their patients.

Nurses at state-run health care facilities, such as the Alaska
Psychiatric Institute in Anchorage and the state's six Pioneer Nurses at the Alaska Psychiatric
Homes for seniors, and at health clinics in rural areas often Institute in Anchorage and other

work 12- or 16-hour shifts to help fill holes in round-the-clock state-run health care facilities in
Alaska are joining a movement to

schedules.
limit mandatory overtime at
Dianne O'Connell of the Alaska Nurses Association said nurses hospitals. Nurs_es oftgn work _12' to
sometimes are called in two or three times a week to work 16-hour shifts to fill holes in
. schedules. (Photo by AL GRILLO/
double shifts. The Associated Press)

They feel obligated to fill the empty shifts over fear of
retribution or the possibility of losing their nursing license for-
abandoning their patients, O'Connell said.

APl nursing director Jane Barnes said nurses who leave their posts irresponsibly without alerting
other staff could be reported to the Alaska Board of Nursing.

"But we haven't had nurses do that irresponsibly,” she said.

Barnes said it is unlikely that nurses would be reported or have their licenses revoked for declining
a mandatory overtime shift because of fatigue. She said API takes the circumstances of each
situation into account and has tried to work with nurses to accommodate their needs.

Nurses who refuse mandatory overtime shifts without good reason, though, would be subject to
disciplinary action, Barnes said. She said any potential disciplinary action would be made known up

front before a nurse decides whether to work the shift.

O'Connell said the mandatory overtime issue lijs been a problem at the Psychiatric Institute for
years because the facility does not have enough nurses on staff.

"If somebody calls in sick, they don't have a pool of people to call upon,” she said.

There are 8,670 licensed nurses in Alaska. According to a 2000 nationwide survey, A iska had
782.9 registered nurses per 100,000 residents, close to the national average. But it I- gged in

licensed practical nurses.

The Alaska State Employees Association, which represents about 90 nurses statewide, and the

litip://A\vivv\ ailii.coni/new.s/alask;i/v-prinici7sU»r)/6(*52*I77p-6539233c.hirnl
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Alaska Nurses Association are pushing Alaska lawmakers to pass a bill that would prevent hospitals
from requiring nurses to accept overtime hours if they believe it would jeopardize their safety or
the safety of their patients. The bill, by Rep. Peggy Wilson, R-Wrangell, would not apply in

emergencies.

Nurses would not be allowed to work more than 12 hours without an eight-hour break. Health care
facilities that violate the law would have to pay nurses three times their regular pay for the
mandatory overtime hours worked. A second offense within 12 months would result in a fine of
$500, and a third violation within a year ./ould mean a fine of $2,500 to $5,000.

J.W. Pound, a nurse who has worked at APl for 14 years, said nurses at the hospital are attacked
by patients on a regular basis. Many of the patients admitted to the institute are straight out of jail,

Pound said.

"You have to be on your guard all the time," he said. "You have people who are pretty paranoid. A

iot of them are angry and delusional.”
Pound, 55, said he works the night shift when attacks are more common.

He said nurses at APl often sign up for scheduled overtime shifts to get their names removed from
a list of mandatory overtime shifts that can be required if other nurses are sick or unable to work.

He said some of the overtime shifts can make for 16-hour days at the hospital.

ASEA business agent Doug Carson said the assaults can become more of a safety issue for nurses
after they've worked double shifts.

"If you're tired, you make yourself more vulnerable," he said.

API director and chief executive officer Ron Adler said the hospital does not compromise its
workers' or patients' safety.

"There is a noted incongruence between the data and staff perceptions,"” Adler said.

Adler said the quality improvement program at APl monitors staff safety, which he said is showing
a trend of fe.ver employee and patient injuries.

He said mandatory overtime is a "lightning-rod issue" and the hospital is implementing a nursing
management software program that will help identify peak times of the year when mandatory
overtime shifts increase.

"It really gives us data and information to staff the hospital in a more precise way than we're
doing," he said. "I think we can staff up with seasonal, part-time and on-call employees."”

He said the hospital wants to accommodate employees and give them the time off to spend with
their families.

Carson said ASEA filed @ grievance against the hospital earlier this year, arguing that APl cannot
call nurses in on their days off. He said the grievance is pending.

Adler declined to comment on the grievance, directing questions to state labor negotiator Art
Chance. Chance did not return phone calls requesting an interview.

htip://lwww uUn com/news/alaska/v-piinier/.stnj)7fi()52-177)-(»539233c.htuil (1/27/2005



adn.com | alaska : Nurses say working long hours is dangerous Page 3 of 3

The Legislature does not meet again until January, but Wilson, who also serves as chairman of the
House Health, Education and Social Services Committee, said she plans to hold hearings sometime

later this year.

Wilson, who has worked as a nurse for 32 years, said she has never had to work mandatory
overtime shifts but wants to give those who have a chance to discuss the issue in a public forum.

She said the issue also is a problem for nurses at state corrections facilities.

"1 think what hospitals are going to have to do is start paying nurses more," she said, noting that
state health care facilities pay nurses significantly less than private facilities, which makes it
difficult to retain employees.

Carol Cooke, a spokeswoman for the American Nurses Association, said the move to establish laws
limiting mandatory overtime is playing out in many states as well as in Congress.

She said nine states have passed laws limiting the practice and another 23 have introduced
legislation.

A bill by U.S. Rep. Pete Stark, D-California, and U.S. Rep. Steven LaTourette, R-Ohio, would limit
mandatory overtime to emergency situations and give the U.S. Department of Health and Human
Services the authority to issue $10,000 fines to facilities that are in violation. A companion bill in

the U.S. Senate has been introduced by Sen. Ted Kennedy, D-Mass.

Adler acknowledged the trend and said API is hoping to move away from mandatory overtime with
its new scheduling system and seasonal and part-time employees.

Print Page | Close Window
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March 15. 2006

Representative Mike Hawker
House Finance Committee
State Capitol Building
Juneau, Alaska

Subject: HB271, prohibiting mandatory overtime
Dear Representative Hawker:

The Alaska Nurses Association (AaNA) appreciates an opportunity to address you, as
Chairman lor Dept. Health & Social Services (DI11&SS) Budget Subcommittee, regarding
the issue of mandatory overtime for nurses and related funding issues in the FY 07

budget.

AaNA supports HB271, sponsored by Rep. Peggy Wilson, as a prohibition for health care
facilities to rely upon the use of mandatory overtime by nurses. Tltc practice of
mandatory overtime becomes a hazard to the safety of patients and nurses when it
becomes a chronic method for managing nursing-shortages. HB271 is currently pending
in the House Finance Committee, and we hope you will agTee that the hill establishes
good public policy by the State of Alaska for all health care facilities.

During House HESS Committee hearings last summer on HB271, both the Division of
Personnel and DH&SS provided a great deal of information showing difficulties
iccruiting and keeping nursing slafT. Salary levels paid to public nurses employed by the
State arc not competitive with the private sector.

The discussion ofnursing shortages within DI1&SS arose out ofproblems faced at API.
Psychiatric nurses at API testified that matiduiory overtime was being used at the facility
in order to cover nursing shifls. This was further causing some nurses to leave the
facility, which further exacerbated the problem.

In December, Governor Murkowski requested authorization in the PY07 DH&SS budget
to increase wages for DH&SS nurses. During their budget presentations to the members
ofyour Subcommittee. DH&SS testified Out salaries would increase by one range

which represents approximately a 7% wage increase per nurse.

Please allow me to express appreciation and thanks to you for tltc work of the DIISS
Subcommittee. Included in the Subcommittee’s report was a recommendation to fund
Governor Minkowski's request for S2.11 million to provide fora wage increase for
Nursing positions in the department.


http://www.aknurse.orc

03/15/06

WED 08:56 FAX 9072781071 LARRY C THOMPSON

@002

p N A d 907-274-0827
fl 907-212-0292

. Alaska 3701 E.Tudor Rd, Suite 206
Nurses Anchorage, AK 99507
Association www.aknurse.org

While the funding to increase DH&SS nurse salaries may have largely resulted fiom the
discussion and testimony on HB271, AaNA felt strongly that the bill should move
forward as a long-tenn protection against mandatory overtime.

Mandatory overtime is a nationwide issue. The American Nurses Association 1ms
encgurgged all states to look at die problem and, if necessarv, pass legislation (like
HB271).

While the legislation focuses on die nurse, please understand that diis bUl is based first
and foremost towards a concern for patient safety. Hospitals and care facilities
nationwide arc learning more mid more about the high costs and tragic consequences
from human errors during treatment when the nurse is fatigued.

Nationwide - and especially in Alaska - the numbers show a shortage of healthcare
workers, and nurses in particular. There are a number ofways this situation can be
addressed, but 11B271 is a hill that says that we shouldn't be putting patients safety at risk
inorder to achieve a short-term fix for a large multi-faceted problem.

As the President of the AaNA, 1want to thank ail legislators for making the effort as
elected public officials to learn about an important issue within our profession Please
take a look at tliis bill and diis issue. We arc willing to work with all legislators and with

the Administration at resolving these issues.

Sincerely.

Debbie Thompson. BSN, RN, CNOR
President
Alaska Nurses Association

CC: House Finance Committee
Rep. Peggy Wilson
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FISCAL NOTE

STATE OF ALASKA HILL NO. CSHB 272 (JUD)
2005 LEGISLATIVE SESSION

ANALYSIS CONTINUATION
Revenue Discussion, Continued

For our reference case, we used the definition of "municipality” inAS 23.71.800 (cities and boroughs) and the April 1.2000 U.S. Census lo
eUinmto that a maximum or 13 card rooms would bo possiu'e under" iis bill: 0 in Anchorage. 2 in the Fairbanks North Star Borough, Lin
Juneau, 1 In the Kona! Peninsula Borough and 1in the Matanuska Susitna Borough. Ifwe we'e instead to use the July 1, 2004 annua!
estimates of population from the Census Bureau, then 15 catd rooms would be possible: 9 in Anchorage. 2 in the Fairbanks North Star
Borough. LinJuneau. 1in the Kenai Peninsula Btroo?h and 2 in the Matanuska-Susitna Borough, The most rcstrichvc interpretation would
t:o If "municipality" ro'errod only to cities. Using this definition and Ihe April 1, 2000 U.S. Census, a maxirrum of 10 caid rooms would bo
possh'c; 8In Anchorage, 1 InFairbanks and 1 inJuneau Itis Important to note that these estimates, Including our reference case, atstine
ah eligible municipalities will quickly rutdy ordinances authoring card rooms. Clearly, if a municipality such as Anchorage weie not lo
authorize card looms this would dramatically induce card room operations in the state.

In addition to the vote' ratification and population ruins, h ere are llmo other reasons why we did not include a 'evenue cr cost estimate on
tlil) Pont cage of this f.scai note. First, the decision to open and ope-ato a card room Is a bus ness decision. Second, under this bi | the

lie;;,. » .is g'ven authority lo set many rules and requlations that w li affect this business decision. Tnese rules and regulations Will bo
formulated after receiving fecomrrcn dat ons from tha five member gevernor-appointed advisory boa'd created under this b Il. Third, Inu fees
I'HKi&ud on card rooms in d 'lercnl states and localities vary widely and make compar.sons to Alaska did cull. For example, the statu of
Montana charges a processing foe lo cover the cost of determining whether to Issue a license plus $250 for the frst tab’o and S500 for cacti
additional tab'o. Washington charges $3,650 fur up to 5 tables and $1,060 per additional tanlo up lo a maximum of 15, plus any investigation
costs exceeding the license fees. CSHB 272 imposes an owner's license feo of $25,000 to apply for a five-year license phis an r.rir.tial
$10,000 per Inble fee uperators are also responsible for investigation cosls that exceed the po't on of the $25,000 fee that Is assessed for
trie investigulion, (> .ting of a $500,000 cash bond and b annua! occupational licensing fees to be set by tho department.

Based on scve’ul assumptions, we esl n ate that one ca'd room in Alaska could generate about $201,000 in fees for Re state in the fis!

rr ar. Pur ng yetvs 2 th'ough 5, we estimate a rri'd roam in Alaska cou'dgenerate between $150,000 and $167,000 in annua’ fees for tho
1itn Tnese estimates assume that the avemge card room will have 15 tables (15 Is the maximum allowed In Washington and In California
Ins overage is 14.3) The card room is assumed lo pay its owner's license tee in the first year with no transfer of ownership ever the 5 year
licence porcd. Th's estimate al;.n assumes an oscupat onat Iicensm? system similar to Washington, where annual licenses arc $175 Initially
nnd $f4 f.r ronowo's (for Alaska's biannual hconsos tnls would translate into 1175* $84-$759 mil a; K and $84-$B4r $168 for renewals) Wo
atiuto tiul Washington's average cf 0.7 caid room occupational licenses per tat'e will ho d in A'aska and tha! cf'er the fust yen', a [ of I'm
licenses wi | be renewals Wo assume tnal, Iko In Washington, all gaming employees win be covered but non-gaming c-mp'oyens such as

L tenders w hnot roqu.rc licensee. A sig'ii* cant variable n'fec'ir.g revenues would be the actual njmoer of tables can) rooms would have
Inmls (Il culloestimate, as In Col lafr'a non-bar.ked caid rcoms mrgo Pom a sir.g'o table to 243 in tho Commerce Casino in Los Angi-'es
w li thoavougc tu-irg 11.3 tables per card room. Giro or riore very Inrgn card rooms in A'aska could s'gn Ticantly boost revenues.

Onu p'ovis on of tnis tvl irisPucts t>o department fo set maximum wagers forcmd rooms, this resP'chon along with any ntaximum rake coiild
have nn etiecl on thu reveille generated ty potential card rooms. InWashrgtnn, no--banked card room wagers .vo capped at $25 per
player per round, ai d rxer ire rapped al $ 1C pot pkiyc-r per tiour or $1 pi” player per hard or 10% of the po! uplo $5 Annual gross
revimuu ‘o card rooms per ran backed lab'o Iri Washington .s $102,000  In California. P'crc arc ro max,mums placed on raxrs or wjgers,
pad 'lie annual g-0ss reven..e pur nor.-ba-kvd lob u is about S409.COC.

[hsblls!pu'atcs t' ot cmd rooms m.ist field at leas! one raid tourir.iTent per 8uarter winyoss p'oceeds denoted lo a nonprofit group.

[he « n.myvariables that wet/d help dntcrmire tho total amount gure-ated lor tha: I cs, inelalng trie number of Ca'd rooms, thr nurrter
i ftr'rles and rules end rc-gu it ons ndoptod by Re department. Also, “gross proceeds" is no! defined in the hill so 4is unc'oar if pnzes or buy
t w oases wow'd bu iPC'uifed in this calculator{. In Michigan the ovu-agu Texas I lold Cm tournament?orirulus $2,870 in revenue and
S1C* 0 (fit ft fo' Chnrit.es, witr a $500 pt>; person pm day price I n . Ar-y pr zo limits in Alaska would to determined by the department and
iy infiiir fny U ti prof.abil ly cf lou'tmmenkK, Inn 2005 aitdo n the Boston Globe, card tournament sjpp ier V ke S'Oftry estimated that "A
w. Irun lauui.Tnfnt will attract up fo 7jc ptayir's, ouch of whom pays a S1CD crrtrnhco fno [ ) A louin.iment of that sue can offer poN of
$5,000 for Pie fi'st (i"'i.-c |i\nynr and a few Ihou.URd Ur lea second P"d third and sti'l generate $1C,00C for the th.m'y Alter expenses "

Cost Discussion

Tro COSl- ﬁf .Nnprmeniing Ms t Vare difcu! to cut r ate because we-do no! knew Ro ru'rbor no* sue of potnri a' eu'd rooms. Given me
n: eumpfiphk Hii  re-on, e d sCutsion, we a"i ¢ palc So r2.C00.il gorsunnol costs und re nted uipend lures wou d Im iiccns .n-yto
invor.tigjin, reonso nod fr-gu ale up la 15 ca-d rooms Also nLoul 35.931) .r RSAs to Fast C Su'ely fo- fingc'P'in! Po”kground ckecks wouid
i.u feijuTed f-' r-a; card room, (assum,mg 15 tab os tunes P 7 wrp'oyces per tabV trues $59 per employee) Tho | crs&nre! costs .me Iu' an
[ west gator V. f.jf liwnMiQ.Vn; In» j-i) nnAdnin L e'» HI. Based on Ihe expo' nritc o’ cither stairs and our own expcr unio, tht st.)f

s nu'd be Sntf.C'i 14 to ,nvt: g.rlu i'Curso nnd -050:13up to 15 c.I'd roc ms with nn overage of 15 luL'ex each A -ohavr y Iwo teams ol
e-vesl gain's would 0"sve t-|" teams uOuld to avji ,./e dur.rgal".nurj ol card room OpO'jl QhS (assumed to bo 12 00 nr.nnto 7.0 Oin) If
lhe caht (mums a e la'gn* cm average Pan ho assumed 15 tab vs, we wr(Jtd require add !io-.i" siulf nnd nrsou’CCS for invcst'gal on n -J
rcj-'aien WudJ r0lii s'udo ory ndd'tlaria co-lu Inal wtm'd tn Incurred ty men c palit.es as a result o! thist I

rio.re<e fa' fnri.at).nuniof Gan |'rig Cu'it'cl,'figar Stale- C' a'ltab'e Gani.'nc]] Civ slim. Montana Garniiln.g Cur-trot D vision;
W' 'i" lagsn 5Liin C.amtl ny Comiiriision. A-i viejn Gain *3Assocuilion "20C4 Jilalo of the States"
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A BILL

FOR AN ACT ENTITLED

"An Act relating to card rooms and card operations."

WORK DRAFT

24-LS0916\F
Kurlz
4/2 S/05

BE IT ENACTED BY THE LEGISLATURE OF TIIE STATE OF ALASKA:

* Section I. Ihe uncodified law of the State of Alaska is amended by adding a new section

to read:

LEGISLATIVE INTEN I|. This chapter is intended to benefit the people of Alaska by

promoting tourism and assisting economic development. The public's conlidenee and trust

will be maintained only through the comprehensive law enforcement supervision and strict

regulation of card rooms and card operations under AS 05.1 S
* Sec. 2. AS 05 isamended by adding a new chapter to read:
Chapter 1S Card Rooms.
Article 1. Card Games and Card Rooms.

Sec. 05.18.010. Card rooms, (a) Notwithstanding AS 11.66, a person may
establish and operate a card room in the state if the person complies with the licensing
and other requirements of this chapter, as well as the statutory requirements applying

to businesses generally.

o] *
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(h) The following non-banking card games may be played in a card room,
according to rules prescribed in regulation by the department:
(1) poker:
(2) pan;
(3) rummy;

(4; bridge; and
(5) cribbage.

Sec. (15.18.U20. Presence of department employees in card rooms.
Employees of the department have the right to be present in a card room or any
adjacent facilities under the control ofa licensed owner.

See. 05.18.030. Wagers, (a) The department shall determine minimum and

maximum wagers on card games.
(b) A licensed owner may not permit any form of wagering on card games

except as permitted under this chapter.

(c) Wagers may be received only from a person present in a licensed card
room. A person present in a card room may not place or attempt to place a wager on
behalfofanother person who is not present in the card room.

(d) Wagering may not be conducted with money or other negotiable currency.

(e) All tokens or chips that are used to make wagers must be purchased from
the owner of the card room while the purchaser is in the card room or at a facility that
is adjacent to the card room and has been approved by the department. The tokens or
chips may be purchased by means of an agreement under which the licensed owner
extends credit to the patron.

See. 05.18.040. Persons under 21 years of age. (a) A person who is under
21 years ol age may not be present in a card room.

(hi A person who is under 21 years of age may not make a wager under this
chapter.

Article 2. Administration.

See. 05.18.110. Administration, regulation, and enforcement, (a) Ihe

department shall administer, regulate, and enforce the provisions of this chapter. Ihe

department:

CSllit 272( )
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(1) shall have all powers and duties specified in this chapter;
(2) shall have all powers necessary to execute this chapter;
(3) shall exercise jurisdiction and supervision over the following:
(A) all authorized card operations in the state;
(B) all persons in card rooms where card operations are

conducted:;

(4) shall investigate and reinvestigate applicants and license holders
and determine the eligibility of applicants for licenses and to require applicants and
licenseholders to reimburse the department for the costs of the investigation and
rcinvestigation;

(5) sha.i select from among competing applicants the applicants that
promote the most economic development and that best serve the interests of the

citizens of the stale;
(6) shall take appropriate administrative enforcement or disciplinary

action against a licensee under this chapter that violates the provisions of this chapter:
(7) shall investigate alleged violations of this chapter;
(8) shall establish fees for the review and investigation of applications
for the licenses that are authorized under this chapter;

(9) may conduct hearings;
('()) may issue subpoenas to compel the attendance of witnesses and

subpoenas duces tecum lor the production of books, records, and other relevant
documents:

(11) may administer oaths and affirmations to witnesses;

(12) shall prescribe a form to be used by a licensed owner as an

application for employment by potential employees of the card room and licensees ot

the department:
(13) may revoke, suspend, or renew licenses issued under this chapter;
(14) ma\ hire employees to gather information, conduct investigations,
and carry out other tasks under this chapter;
(15) may take any appropriate action to enforce this chapter, including

the issuance of notices of violations of this chapter or regulations of the department.
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orders to cease and desist, and closure orders:
(16) may adopt regulations for the implementation and enforcement of

this chapter;
(17) shall adopt regulations governing the conduct of card games that

may he played in card rooms;
(1S) shall adopt regulations specifying the form and amount of charge

a card room may impose on players for playing card games in the card room;

(19) may, through the office of the attorney general, apply to the courts
for injunctive and declaratory relief in aid ofany action or decision of the department
on any matter within the jurisdiction of the department,

(b) The Department of Public Safety and the attorney general may assist the
department in conducting background investigations of applicants. The department
shall reimburse the Department of Public Safety for the costs incurred by the
department as a result of assistance provided to the department under this section. The
department shall make the payment from fees collected from applicants for licenses.

See. 05.1S.120. Violations; fees; inspections, (a) The department shall

(1) provide for the establishment and collection of license fees
imposed under this chapter and deposit the license fees in the state gaming fund;

(2) levy and collect penalties for noncriminal violations of this chapter
and deposit the penalties in the state gaming fund.

(b) The department may enter an office, a card room, or other premises of a
person holding an owner's license where evidence of compliance or noncompliance

with this chapter is likely to be found.
Sec. 05.1S.150. Licensing, (a) [Ihe department shall adopt standards for the

licensing of persons regulated under this chapter.
(b) The department shall require that the records, including financial

statements, of a person holding an ow ner's license must be maintained in the manner

prescribed by the department.
le) The department may not issue a license to a person who has been

convicted ofa felony in this or another jurisdiction
(d) An applicant for a license under this chapter shall provide the following
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information to the department:
(1) the name, business address, and business telephone number of the

applicant;
(2) an identification of the applicant;
(3) the followinginformation for an applicant that is not an individual:

(A)  thestate of incorporation and any states where the

corporation is registered to do business;
(13) the names and addresses of all corporate officers;

(C) the identity of
(i) any entity in which the applicant has an equity
interestof at least 20 percent; the identification must include the state
of incorporation or registration, if applicable; however, an applicant
that has a pending registration statement filed with the United States
Securities and Exchange Commission is not required to provide

information under this item;
(i) the shareholders or participants of the applicant; an

applicant that has a pending registration statement filed with the United

States Securities and Exchange Commission is required to provide only

the names of persons holding an interest of more than 20 percent of a

shares:;

(4) an identification of any business, including the state of
incorporation and all states where the business is registered to do business, it
applicable, in which an applicant or the spouse or children of an applicant has an

equity interest of more than 20 percent of all shares;
(5) if the applicant has been indicted, 1 n convicted, pled guilty or

nolo contendere, or forfeited bail concerning a criminal offense other than a traffic

violation under the laws of any jurisdiction, the applicant must include the following

information under this paragraph:
(A) the name and location of the court, the arresting agency,

and the prosecuting agency;
(B) the case number;
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(C) the date and type of offense;
(1)) the disposition of the charge;
(It) the location and length of incarceration, ifany;

(6) a statement of whether the applicant has filed or had filed against
the applicant a proceeding in bankruptcy or been involved in a formal process to
adjust, defer, suspend, or work out the payment ol'a debt, including the date of filing,
the name and location of the court, and the case and number of the disposition;

(7) astatement of whether the applicant has filed or been served with a
complaint or notice filed with a public body concerning a delinquency in the payment
ofor a disputeover a tiling concerning the payment of a tax required under federal,
state, or local law. including the amount, type of tax. taxing agency, and times

involved;
(X) the name and business telephone number of the attorneywho will

represent the applicant in matters before the department;
(9) a description of a proposed or an approved cardroom,including

the expected economic benefit to local communities;
(10) the following information from each licensee involved in the

ownership or management of card operations:
(A) an annual balance sheet;
(B) anannual income statement;
((") alist ofthe stockholders or other persons having at least 20

percent beneficial interest in the card room activities of the person who has

been issued the owner’s license;
(D) any other information the department considers necessary

for the effective administration of this chapter.

(ei The department shall review and approve or disapprove prom tly and in
reasonable order all license applications.

(0 A part> aggrieved by an action of the department denying, suspending,
revoking, restricting, or refusing the renewal of a license may request a healing before
the department A request lor a hearing must be made to the department in writing not

more than It) days alter service of notice ot the action of the department.
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(g) Except as provided in AS 05.18.180. the department shall serve notice of
the department's actions under this section on a part) by personal deliver) or by
certified mail. Notice served by certified mail is considered complete on the business

day following the dale of the mailing.
(h) The department shall conduct all requested hearings under this section

promptly and in reasonable order.
See. 05.18.140. Card room advisor)' hoard, (a) The governor shall appoint

five individuals to serve on a card room advisory board. Appointments to the board

shall be for a period of five years.
(b) The card room advisory board shall make recommendations to the

department relating to license applications and policy issues relating to card rooms.

(c) Members of the card room advi; >v board serve without compensation and
are not entitled to per diem and travel expenses authorized by Itw for boards and
commissions under AS 39.20.180.

Sec. 05.18.150. Violations of chapter; fraudulent acts. If a licensee or an
employee of a licensee violates this chapter or engages in a fraudulent act. the
department may

(1) suspend, revoke, or restrict the license of a licensee;

(2) require the removal ofa licensee or an emp.ayee of a licensee from
the card room;

(3) impose a civil penalty of not more than $5,000 against an
individual who has been issued an occupational license for each violation of this
chapter;

(4) impose for each violation of this chapter by a licensed owner a
penalty of not more than the greater of $10,000 or an amount equal to the licensee's
daily gross receipts for each day of the vio’ation.

Sec. 05.18.160. Investigative procedure; complaints, (a) Ihe department

Kv\ :\\ and make a determination on a complaint by a person who has been
issued an owner’s license concerning an investigative procedure that the licensee

alleges is unnecessarily disruptive of card operations.
(b) A licensee tiling a complaint under this section must prove by clear and
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convincing evidence that the investigative procedure
(1) does not have a reasonable law enforcement purpose; and

(2) is so disruptive as to unreasonably inhibit card operations.

(c) For purposes of this section, the need to inspect and investigate a licensee
shall Ik presumed at all times.

See. (15.18.170. Transfer of licenses; rules of procedure; prohibitions, (a)
A licensed owner or another person shall apply for and must receive the department’s
approval before an owner's license is transferred, sold. or. purchased or a voting trust
agreement or other similar agreement is established with respect to the owner's
license. A licensed owner or another person may not lease, hypothecate, or borrow or
loan money against an owner's license.

(b) The department shall adopt regulations governing the procedure a licensed
owner or another person shall follow to take an action under (a) of this section. The
regulations must specify that a person who obtains an ownership interest in a license
shall meet the criteria of this chapter and regulations adopted by the department. A
licensed owner may transfer an owner's license only in accordance with this chapter
and regulations adopted by the department.

See. (J5.18.180. Suspension of license without notice or hearing; revocation
of license, (a) The department may suspend a license issued to the owner of a card
room without notice or hearing if the department determines that the safety or health
of patrons or employees would be threatened by the continued operation of the card
room. The opportunity for a hearing shall be provided within a reasonable time
following a suspension.

(b) The suspension of a license under this section may remain in effect until
the department determines that the cause for suspension lias been abated The
department may revoke the license if the department determines that the owner has not
made satisfactory progress toward anating the hazard.

See. (15.18.190. Department records, (a) Notwithstanding any other law,
upon written request from a person, the department shall provide the following

information to the person:
11> the information provided under this chapter concerning a licensee
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or an applicant:
(2) acopy ofa letter providing the reasons for the denial of an owner's

license;
(3) acopy ofa letter providing the reasons for the department's refusal

to allow an applicant to withdraw the applicant's application.
(h) The department mas assess fees for the copying of information provided

by the department to a person requesting information under (a) of this section.
Article 3. Licenses.
Sec. 05.15.200. Owner's licenses, (a) The department may issue to a person
a license lo own a card room and conduct card games in any municipality of the state
with a population of at least 30.000 according to the most recent federal census
information. The total number of owner's licenses issued in a municipality may not

exceed the total population of the municipality divided by 30.000.

(b) A person applying for an owner's license under this chapter shall pay a
nonrdundablc $25.000 application fee to the department.

(e) An applicant shall submit the following on forms provided by the
department:

(1) the information required under AS 05.1S. 130:
(2) if the applicant is ail individual, two sets ol' ti. individual's

fingerprints:
(3) if the applicant is not an individual, two sets of lingerprints for

each officer and director of the applicant.
(d) The department shall review an application for an owner's license under
this chapter and inform each applicant of the department's decision concerning the

issuance ofasi owner's license.
(e) Ihe costs of investigation ol an applicant lor an ow ner's license under this

chapter shall be included in the application fee paid by the applicant.
Il An applicant for an owner's license under this chapter shall pay all

additional costs that are associated with the investigation of the applicant that exceed
the portion of the application fee paid oy the applicant that is assessed for the

investigation.
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(9) The department may not issue an owner's license under this chapter to a

person if the person
(1) has been convicted ofa felony under the laws of the state, the laws

of another state, or laws of the United Slates;
(2) has knowingly or intentionally submitted an application for a

license under this chapter that contains false information;
(3) is an oflicer, a director, or a managerial employee of a person

described in (1) or (2) of this subsection; or

(4) employs an individual described in Cl). (2). or (3) of this subs ‘clion
and that individual participates in the management or operation of card operations
authorized under this chapter.

See. 05.18.210.  Factors considered in granting owner's licenses;
submission of design. In determining whether to grant an owner's license to an
applicant, the department shall consider

f1) the character, reputation, experience, and financial integrity of
(A) the applicant;
(B) a person that
(i) directly or indirectly controls the applicant; or

(if) is directly or indirectly controlled by the applicant
or by a person that directly or indirectly controls the applicant;
12) the card room or proposed card room;
(3) the good faith affirmative action plan of each applicant to recruit,
train, and upgrade minorities in all employment classifications;
(4) the financial ability of the applicant to purchase and maintain
adequate liability and casualty insurance;

(5) whether the applicant has adequate capitalization to provide and

maintain the card room lor the duration ofthe license;
I(1) the extent to which the applicant exceeds or meets other standards

adopted by the department by regulation.
Sec. 05.18.220. Issuance of license; fee; bond, (a) Hie department may

issue* an owner's license to an eligible person if the person pays an initial license fee

suit 272( i -10-
Nrw Tecrt Under!jn.—d [DELETED TEXT BRACKETEDI



WORK DRAFT WORK DRAFT 24-LS0916\F

and posts a bond as required in this section, The annual license fee is S10.000 for each
card table. After a license has been issued, additional tables may be added for an
initial license fee of $10,000 each; however, the full annual renewal fee for each table
must be paid on or before the anniversary of issuance of the owner's license,
regardless of when the table was added. The department may suspend or revoke a
license if the annual license fee is not paid in a timely fashion.

(b) A licensed owner must post a $500,000 cash bond with the department at
least 60 days before the commencement of the construction of a card room or the
commencement of a card operation under the license, whichever is earlier.

(c) The principal of the bond shall be placed without restriction at the disposal
of the department, but interest earned on the principal shall inure to the benefit of the
licensee.

(d) The bond is subject to the approval of the department and must be payable
to the department for use by the department in satisfaction of the licensed owner's
financial obligations to the local community, the stale, and other parties, as determined
by regulations of the department.

(e) If. following a hearing held after al least five days written notice, the
department determines that the amount of a licensed owner's bond is insufficient, the
licensed owner shall, upon written demand of the department, tile a new bond,

(0 The department ma\ require a licensed owner to file a new bond with a

satisfactory surety in the same form and amount if
(1) liability on the old bond is discharged or reduced by judgment

rendered, payment made, or otherwise: or
(2) in the opinion of the department, a surety on the old bond becomes

unsatisfactory.

(g) Ifanew bond obtained under (e) or (f) of this section is unsatisfactory, the
department shall cancel the owner's license. If the new bond is satisfactorily
furnished, the department shall release, in writing, the surety«nthe old bond from an>

liability accruing after the effective date ofthe new bond.
(h) The total and aggregate liability of the surety oi a bond is limited to the
amount specified in the bond, and the continuous nature of the bond may not he
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construed as allowing the liability of the surety under a bond to accumulate for each

successive approval period during which the bond is in force.
(i) A bond filed under this section is released 60 days after the owner's license

expires and a written request for release is submitted by the licensed owner.

See. 05.18.230. Tournaments. The holder of an owner's license for a card
room shall host a card tournament at least once each calendar quarter, with the gross
proceeds of the tournament to be distributed lo a nonprofit educational institution or
group designated by the owner. An application for issuance or renewal of an owner's
license must include proposed dates for the tournaments, and specify the nonprofit
educational institution or group designated to benefit from each tournament. The
licensed owner shall notify the department of any change in the date or beneficiary of
a tournament. A nonprofit educational institution or group may be the designated
beneficiary of only one tournament each year under this section.

See. 1)5.18.24(1. Term of a license. An owner's initial license expires five

years after the effective date ol'lhc license.
Sec. 05.18.250. Revocation of owner's license for delay. The department

ma> rev oke an owner's license if
(1) the licensee begins regular operations more than 12 months after
receiving the department's approval of the application for the license: and
(2) the department determines that the revocation of the license is in
the best interests ol the state.
See. 05.18.260. Renewal of owner's license; compliance investigations, (a)
The owner's license may be renewed for an additional five-year period, provided that
the bond required under AS 05.18.220 remains in force, the annual license fees have
been paid m a timely fashion, and the requirements of this section are met.
(b) A licensed owner shall undergo a complete investigation by the

department evtrv five years to determine whether the licensed owner remains in

compliance with this chapter.
(c) Notwithstanding (h) id' this section, the department may investigate a

licensed owner at anv time the department determines necessary to ensure that the

licensee remains in compliance with this chapter.
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(d)  The licensed owner shall bear the cost ol" an investigation or
reinvestigation of the licensed owner and an investigation resulting from a potential
transfer of ownership.

(e) An owner's license may be renewed only if. during the initial license
period, the voters of the municipality in which the card room is located vote in favor
of renewal of the license. A municipality in which a card room is located shall place
the question on a general or special election ballot before the expiration of the initial
license period asking the voters whether they favor or disfavor renewal of the license.

Sec. 05.18.270. Schools for training occupational licensees. This chapter
does not prohibit a licensed owner from operating a school for the training of

occupational licensees.
Sec. 05.18.280. Nature of license. An owner's license is a revocable privilege

granted by the state and is not a property right.

Sec. 05.18.290. Occupations requiring license. The department shall
determine the occupations related to card games and card rooms that require a license
under this chapter. The department shall require that an individual applying for an
occupational license may manage card operations for only one licensed owner.

Sec. 05.18.300. Occupational license; requirements; fees; duration;

renewal; compliance investigations, (a) The department may issue an occupational

license to an individual if
(1) the individual has applied for the occupational license and provided

the information required under AS 05.1 S. 130;
(2) a nonrefundablc application fee set by the department has been

paid on behalfofthe applicant in accordance with (b) of this section;
(3) the department has determined that the applicant is eligible for an

occupational license; and
(4) an annual license fee set by the department has been paid on behalf

ofthe applicant in accordance with (b) of this section.
(h) A licensed owner or an applicant for an owner’s license shall pay the

application fee of an individual applying for an occupational license to work at the
licensed owner's card operation and any renewal fees on behalf of an employee or
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potential employee. The licensed owner or applicant for an owner's license may seek
reimbursement of the application fee or annual license fee from an employee who is

issued an occupational license by the department.
(c) A license issued under this section is valid lor two years after the date of

issuance.

(d) Unless an occupational license is suspended, expires, or is revoked by the
department, the occupational license may be renewed biennially upon the paymento’
a license renewal fee by the licensed owner on behalf of the licensee, or by the
licensee in an amount established by the department and a determination by the
department that the licensee is in compliance with this chapter.

(e) The department may investigate the holder of an occupational license at

any time the department determines necessary to ensure that the licensee is in

compliance with this chapter.
(1) A licensed owner or an applicant for an owner's license shall pay the cost

of an investigation or reinvestigation by the department of a holder of an occupational
license who is employed by the licensed owner. The licensed owner or applicant for
an owner's license may seek reimbursement of the cost of an investigation or

reinvcstigation from an employee who holds an occupational license.
Sec. 05.18.310. Qualifications fur occupational license. The department
may not issue an occupational license to tin individual unless the individual
(1) is at least 21 years of age;
(2) has not been convicted of a felony under the laws of this state, the

laws of another state, or the laws of the United States;
(3) has demonstrated a level til’skill or knowledge that the department

determines is necessary to operate card games; and
() has met standards of character and fitness adopted by the

department for the holding of an occupational license.
Sec. 05.18.32(1. Application for occupational license, (a) An application for
an occupational license shall be made on forms prescribed by the department and

contain all information required by the department.
(b) An applicant for an occupational license shall provide the following
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information in the application:
(1) a statement of whether the applicant has held any other licenses

related to card rooms;
(2) if the applicant has been licensed in another stale under any other

name, the name under which the applicant was licensed in the other state;
(3) the applicant's age.

(c) An applicant for an occupational license shall submit with the application
two sets of the applicant's fingerprints. The applicant must submit the fingerprints on
forms provided by the department. The department shall charge each applicant the fee
set by the Department of Public Safety for state and national fingerprint record
searches.

Sec. 05.18.330. Restrictions on issuance of occupational license. The
department may refuse to issue an occupational license to an individual who

(1) isunqualified to perform the duties required of the applicant;

(2) does not disclose or states falsely any information required by the
application;

(3) has been found guilty of a violation ofthis chapter: or

(4) has not met standards of character and fitness adopted by the
department for the holding of an occupational license.

Sec. 05.18.340. Suspension, revocation, or restriction of licenses. The
department may suspend, revoke, or restrict an occupational licensee for

(1) aviolation of this chapter:

(2) acause that, if known to the department, would have disqualified

the applicant from receiving the occupational license;
(3) adefault in the payment of an obligation or a debt due to the state;

or
(41 any otherjust cause.

See. 05.18.350. Schools for training occupational licensees, (a) lhis
chapter does not prohibit a licensed owner from entering into an agreement with a
school approved by the department for the training of an occupational licensee.

(b) {'ruining offered by a school described in (a) of this section must be in
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accordance with a written agreement between the licensed owner and the school and
approved by the department.

See. 05.18.360. Training locations. Training provided for occupational
licensees may be conducted in a card room or at a school with which a licensed owner
lias entered into an agreement under this chapter.

Sec. 05.18.370. Convicted felons; rehabilitation; waiver, (a) An individual
applying for an occupational license who is disqualified under AS 05.18.310 due to a
conviction for a felony may apply to the department for a waiver of that
disqualification, and the department may issue a license to the person if the
department determines that the individual has demonstrated by clear and convincing
evidence the individual's rehabilitation.

(h) In determining whether the individual applying for the occupational

license has demonstrated rehabilitation under (a) of this section, the department shall

consider

(1) the nature and duties of the position for which the individual has
applied;

(2) the nature and seriousness of the offense or conduct;

(3) the circumstances under which the offense or conduct occurred,;

(4) the late of the offense or conduct;

(5) the age of the individual when the offense or conduct was
committed:

(6) whether the offense or conduct was an isolated or a repeated
incident:

(7) a social condition that may have contributed to the offense or
conduct:

(8) evidence of rehabilitation, including good conduct in prison or in
the community, counseling ur psychiatric treatment received, acquisition of additional
academic or vocational education, successful participation in a correctional work
release program, or the recommendation of a person who supervises or lias supervised

the individual,
(9) the complete criminal record ol the inuividual;

16

CSllt 272 |
~w T.xr Underlined (DELETED tk.v.



WORK DRAFT WORK DRAFT 24-L.S0916\F

(10) the prospective employer's written statement that
(A) the employer has been advised of all ofthe facts and

circumstances of the individual's criminal record; and
(B) after having considered the facts and circumstances, the
prospective employer will hire the individual if the department grants a waiver
of the requirements of this chapter.
(c) The department may not waive the requirements of this chapter for an
individual who has been convicted of committing any of the following:
(1) a felony in violation of federal law, as classified in IS U.S.C. 3559:
(2) a felony of fraud, deceit, or misrepresentation under the laws of this
state or another jurisdiction; or
(3) a felony of conspiracy to commit a felony offraud, deceit, or
misrepresentation under the laws of this state or another jurisdiction.
Article 4. Crimes.
Sec. 05.18.400. Crimes, (a) A person commits a class A misdemeanor ii the

person knowingly
(1) makes a false statement on an application submitted under this

chapter;

(2) operates a card operation in which wagering is conducted or is to
he conducted in a manner other than the manner required under this chapter;

(3) permits a person under 21 years of age to make a wager;

(4) aids, induces, or causes a person under 21 years of age who is not
an employee of the card room to enter or attempt to enter the card room;

'5)  makes a false statement on an application submitted to the

department under this chapter; or
(©) enters or attempts to enter a card room and is not an employee of

the card room and is under 21 years of age.
(b) A person commits a class (' felony if the person knowingly

(1) offers, promises, or gives anything of value or benefit
(A) to a person who is connected with the owner of a card

room, including an officer or an employee of a licensed owner or holder of an
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occupational license; and
(B) under an agreement to influence or with the intent to

influence
(i) the actions of the person to whom the offer, promise,

or gift was made in order to affect or attempt to affect the outcome ofa
card game: or

(i) an official action of the department;
(2) solicits, accepts, or receives a promise of anything of value or

benefit
(A) while the person is connected with a card room, including

an officer or employee of a licensed owner or a holder of an occupational

license: and
(B) under an agreement to influence or with the intent to

influence the actions of the person to affect or attempt to affect the outcome of
a card game or an official action of the department;

(3) uses, or possesses with the intent to use, a device to assist in

projecting the outcome ofa card game;

(4) cheats at a card game;
(5) manufactures, sells, or distributes any cards, chips, or device that is

intended to be used to violate this chapter:
(6) alters or misrepresents the outcome of a card game on which

wagers have been made after the outcome is made sure but before the outcome is

revealed to the players:
(7) places a bet on the outcome of a card game after acquiring

knowledge that is not available to all players and that concerns the outcome of the card

game that is the subject of the bet:
(S) aids a person in acquiring the knowledge described in (7) of this

subsecion for the purpose of placing a bet contingent on the outcome ol a card game;
(9) claims, collects, takes, or attempts to claim, collect, or take money

or anything of value in or from a card game with the intent to defraud or without

having made a wager contingent on winning u card game.

stilt 272( | .18
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(10) claims, collects, or ta’.es an amount of money or thing of value of

greater value than ihe amount won in a card game;
(11) uses or possesses counterfeit chips or tokens in or for use in a card

game;

(12) possesses a key or device designed for opening, entering, or
affecting the operation of a card game, a drop box, or an electronic or mechanical
device connected with the card game or removing coins, tokens, chips, or other
contents of a card game; this paragraph docs not apply to a licensee or an employee of

a licensee acting in the course of the employee's employment;
(13) possesses materials intended to be used in a manner that violates

this chapter.

Sec. 05.18.410. Possession of cheating devices; presumption. The
possession of more than one of the devices described in AS 05.18.400(b) as cheating
devices creates a rebuttable presumption that the possessor intended to use the devices
for cheating.

Article 5. General Provisions.

See. 05.18.500. Stale gaming fund. There is created in the general fund the

state gaming fund. The state gaming fund consists of all revenue received from card

room activities under this chapter and all other money credited or transferred to the

fund from another fund or source.
Sec. 05.18.900. Definitions. In this chapter.
(1)  "card game" means a non-banking card game listed in

AS 05.18.010(b);
(2) "card operation" means the conduct of card games in a licensed

card room;
(3) "card room" means a structure in which card games authorized

under this chapter are conducted by an owner licensed under this chapter;

(4) "cheat" means to alter the selection of criteria that determine the
result of a card game or the amount or frequency of payment in a card game;

(5) "department" means the Department ol Revenue;

(6) "gross receipts" means the total amount of money exchanged for

-19- CSI1S 272( )
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the purchase of chips or tokens by card room patrons;
(7) "intentionally" has the meaning given in AS 11.81.900;

(8) "knowingly" has the meaning given in AS 11.81.900;
(9) "license" means a license issued by the department under this

chapter;
(10) "licensed owner" means a person that owns a card room who is

licensed under this chapter;
(11) "licensee" means a person holding a license issued under this

chapter;
(12) "owner's license" means a license issued under this chapter that

allows a person to own and operate a card room.
*Sec. 3. AS 11.66.280(2) is amended to read:

(2) "gambling" means that a person stakes or risks something of valu

upon the outcome of a contest of chance or a future contingent event not under the
person's control or influence, upon an agreement or understanding that that person or
someone else will receive something of value in the event of a certain outcome;

gambling" does not include
(A) bona lide business transactions valid under the law of

contracts for the purchase or sale at a future date of securities or commodities
and agreements to compensate for loss caused by the happening of chance,
including contracts of indemnity or guaranty and life, health, or accident
insurance;

(B) play ing an amusement device that
(i) confers only an immediate right of replay not

exchangeable for something of value other than the privilege of

immediate replay; and
(if) does not contain a method or device by which the

privilege of immediate replay may he cancelled or revoked; or
((*) an activity authorized by the Department of Revenue under
AS 05.15 nr AS 05.18:
*Sec. 4. AS 44.64.030(a)(2) is amended to read:

SIHI 272( ) -2CI-
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(2) AS 05.15 and AS 05.18 (charitable gamine: card rooms):
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Revenue Discussion, Continued

("or our roto/oneo case, wo used Ihe deration otVv.inicipntty" in AS 2971 800 (cities and ocroughs) nnd the ApM 1.2000 U.S. Census lo
ostimalo lli.'it n max mum or 13 card rooms would ho possiu'o under Inis bill: 0 ,n Anchorago, 2 ir. llic Fn thanks North Star Borough, 1 1n
June.nr, 1in the Kuna' Peninsula Borough nnd 1in (tie Mutarijska-Susilna Borough. Il we were instead lo use Hie Ju'y 1. 2004 annual
estimates ot population from the Census Bumur, thun 15 card rooms would be possib’e: 9 ,n Anchorage. 2 in Ine Fairbanks North Star
Dcougb. 1 mJuneau, 1in lhe Kcnai Penlnsu’a Borough jitd 2 Intiie Matanuska Susitna Borough. Ttie most rnstrict vo Interprcliihon would
bo If 'mtiniopalily* ro'orrod only to cities. Us ng this defn.t on and he April 1,2000 U.S. Census, a maximum ot 10 card rooms would bo
possT.’c 0in Anchorage, 1in Fairbanks ard 1lin Junca.i I;Is Important lo rote that these estimates, including nur reference rase, ar sumo
fit, o’ g bio municipal! os Wiil uackly rati'y ordnances authoriz.rg card rooms. Ctear.y, if a rrunicipniily soch as Anchorage wine rot lo
ulilhonjo c.ud rooms this wou'd drnrn.il ca y rjducu card room operations in the stale.

In add,lion to he vote' ratification and population rules, thero are three other reasors why wo did not include a 'evenuo cr cost estimate on
the fionl page of thiu f seal! rich. fir.;t, he decision to open and opemto a card room is a bus ness decision. Second, under lliis t)i | Uio
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Montana chatgos a processing fee to cover he cost cf determining wheher to issue a license plus $250 for the f rst lab'o and $500 for each
nddil'onul tali'o, Washington charge”. $3,650 fur up to 5 tables and $1,050 por addd onal taola up lo a maximum of 15, plus any investigation
cods exceeding tho Icense fees CSHB 272 Imposes nu owehs liconso fee of S25.0C0 to apply for o five year license phis an annual
$10,030 per table fee Opr.-ators nro also respo 'sible fo' invest gatinn costs that exceed thn pod on of the $25,003 fee ha'. Is assessed for
tue Investigation, posting of a $530,000 cash bond and b annua' occupational ‘iconsirg fees tn bo ret by tho department
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ct.itn Trioso estimates assume that ti e ave-age caid room wr i havu 15 tables (',5 Is tho maximum alowed n Washington and in Colfomia
tue average is 14.3). Tne card room la assumed to pay its owner s licn-so fee in tho first year with no transfer of uwnc'ship ever the 5 year
licence po’ cd. Tha csbma'.o also assumes an occ.tpa'. onal liceci ng sys'um similar lo Washington, where annual licenses ore S175 Initially
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pr.iyolpor round, ar t}rase; mo capped nt $10 po: player par hour or $1 pe’ player per hard or tOV, of the po: up to $5 Annual gross
rover'll) to carJ 'dons per non barked t.nb'o in War.hir.gton it. $162,000 In Cal.fomui, troie aro no rrnonur.s placed on r;ncs or wagers,
.end tho (iii 'ua' g’oss rc/w -fl per no.n-b.v'ked lab 0 is oboat S405.C00
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LAW OFFICES

Gross & Burke
A PROFESSIONAL CORPORATION
224 FOURTH STREET, SUITE 3
JUNEAU. ALASKA 99001

SUSAN BURKE TELEPHONE: (9071 586-2777

AVRUM VI. GROSS (RETIRED) FACSIMILE: (907) 58C-3080

April 25, 2005

Perry Green
130 W. 4th Avenue
Anchorage, Alaska r 7501

Re: Effect of HB 272/SB 165 (Card Rooms) un Indian Gaming in Alaska
Dear Mr. Green:

You have asked what effect, if any, the enactment of HB 272 or SB 165 would
have on Indian gaming in Alaska. More specifically, you have asked me to address two
questions:

(1) Would the enactment of HB 272 or SB 165 “open ’he door” to allow Indian
tribes in Alaska to operate casino type gaming operations - referred to in the
federal Indian Gaming Regulatory Act (“IGRA™) as “Class I11” games?

The answer is no. As discussed below, all of the card games authorized in HB
272 and SB 165 are Class T games for purposes of IGRA. IGRA authorizes
Indian tribes to operate Class Il games only if state law docs not prohibit them.
Alaska law currently prohibits all forms of Class 111 gaming, and nothing in either
bill would authorize Class Il games. So long as Alaska law continues to prohibit
Class Il games, IGRA would not authorize Indian tribes to operate them within
Alaska.

(2) Would the enactment of MB 272 or SB 165 “open the door" to additional
Class Il Indian gaming in Alaska, beyond what is already authorized under
existing law?

The answer is no. As discussed below, Alaska currently allows certain
organizations and entities to conduct various types of Class Il gaming under AS
05.15. including bingo, pull labs, raffles, lotteries and various lottery type
“classics,” such as icc classics, rain classics, and salmon classics, among others.
In addition, Alaska’s criminal 1 exempts players engaged in social gambling,
including players in social card games, from the criminal prohibitions against
gambling in the state. Because Alaska currently allows Class Il gaming,
including card games. IGRA would allow Indian tribes to operate the types of
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Class Il card games allowed in HB 272 and SB 165 on Indian lands in Alaska -
even if neither ofthose hills were enacted.

. Briefoverview of the Indian Gaming Regulatory Act.

The federal Indian Gaming Regulatory Act (“IGRA”), 25 U.S.C. 2701 et seq.,
provides authority for Indian tribes to conduct certain gaming operations on Indian
lands.1 There are three classes of games under the Act.

~ Class I games include social gaming for minimal prizes and traditional Indian
gaming conducted at ceremonies or celebrations. Tribes may conduct Class | games on
Indian lands without oversight by the Indian Gaming.

Class I games include bingo, lotto, pull-tabs, punch boards, tipjars and non-
banking card games. Non-banking card games are games in which only the players may
make wagers on the outcome, in contrast to “banked” card games such as blackjack,
baccarat and chemin de fer, where the player effectively plays inst the house or
another banker and the house or hanker collects money from losers and pays winners.
Indian tribes may conduct Class Il games on Indian lands if the tribe adopts an ordinance
authorizing the activity and receives a permit from the Indian Gaming Commission.
IGRA imposes various regulatory requirements on Class Il gaming and restricts the uses
of revenues from Class Il gaming operations.

Class 111 games include casino type gambling, electronic or electromechanical
facsimiles of any games of chance, slot machines, pari-mutuel horse and dog racing, and
all other forms of gaming that are not Class 1 or Class Il. For states lo utcd within the
federal Ninth Circuit (including Alaska), Indian tribes may conduct a Class 11J game only
i the slate permits the particular type of game that the tribe seeks to operate. Rumscy
Indian Rancheria of Wintun Indians v. Wilson, 64 F.3d 1250 (9 Cir. 1995). Class Il
games, if they arc allowed by the state, may be conducted only in conformity with a
negotiated tribal-state compact entered into by the tribe and the state.

Il. Enactment of MB 272 or SB 165 would not “open the door” to Class 111 Indian
Gamirm in Alaska.

HB 272 and SB 165 are identical hills that would authorize, r ider various
limitations, the operation of card rooms in Alaska for the purpose of playing one or more

1 IGRA icsincts Indian gaining to activities conducted nn "Indian lands " Ihis is asignificant
restriction, and is discussed briefly in Tati [V of this opinion, beginning on page %1



Perry Green
April 25, 2005
Page 3

specified “non-banking” caid games2. The specified games are poker, pan, rummy,
bridge and cribbage. Since the only games allowed under the bills are non-banking
games, they would be considered as Class Il games and not Class 11l games.

IGRA allows Class Il Indian gaming activity only if the activity is “located in a
State that permits such gaming for any purpose by any person, organization, or entity.”
Alaska currently does not permit any type of Class Il gaming activity, and nothing in
either HB 272 or SB 165 would constitute such permission. Kathryn L. Kurtz,
Legislative Counsel, recently provided an opinion to Representative Pete Kott in which
she concluded that HB 272 would authorize only Class Il games and would therefore not
provide a basis for any Class Il Indian gaming in Alaski ~ Memorandum from Kathryn
L. Kurtz to Representative Pete Kott, April 21, 2005.) 1 agree with her analysis, and
rather than repeat it here, | have attached r.copy of her opinion to this letter.

[11. Authority of Indian Tribes to Conduct Class Il Card Games under Existinn
Alaska Law.

IGRA, in 25 U.S.C. 2710(b)(A), allows an Indian tribe to engage in Class Il
gaming on Indian lands within the tribe’s jurisdiction if

such Indian gaming is located within a State that permits such gaming
for any purpose by any person, organization or entity (and such gaming
is not otherwise specifically prohibited on Indian lands by Federal law).

AS 05.15 currently allows charitable organizations and municipalities to conduct certain
games that would be included within IGRA’s definition of Class J1 games - specifically,
bingo, pull tabs, raffles, lotteries and various lottery type “classics” such as the Ncnana
Ice Classic. Additionally, Alaska’s criminal code exempts from prosecution for
gambling offenses "a player in a social game.” AS 11.66.200. “Social game” is defined
in AS 11.66.280(9) as “gambling in a home where no house player, house bank, or house
odds exist and where there is no house income from the operation of the game.”

There are two alternative bases for concluding that IGRA would permit Indian
tribes to operate the types of card games authorized und ;r HB 272 and SB 165, even if
neither bill were enacted. The first is that under the authorizing language quoted abv ve,
Alaska allows “such gaming” - that is, Class Il gaming - of several types. It docs snot
matter that f’lass Il gaming activity is limited to charitable organizations and
municipalities. Alaska need only authorize these games for “any purpose by any person,

* Both hills, -t page 2. line 1 make it dear thai the specified card games are "non-banking " Ihe
Senate Labor & Commerce Committee Substitute for SB 16 contains additional language to further
emphasize that only "nan-banking" games are allowed The committee substitute, at page 2, lines 1B and
19, provides that wagers may be made only by a player wit-. respect to lus or her own game and that
players may not make a wager on behalf of another individual
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organization or entity.” As noted above, the Ninth Circuit Court of Appeals has ruled
that for a Class Il game, IGRA authorizes it only if state law permits the same type of
game that the tribe seeks to operate. The Court has indicated however, that for Class Il
games, a less stringent standard will be applied, and a tribe may operate a Class Il game
if the state permits any person, organization, or entity to operate any Class Il game. See,
Rinisey Indian Rancheria ofWintun Indians v. Wilson, 64 F.3d at 1258 n. 4. Under this
analysis, IGRA would authorize Indian tribes to operate Class Il card games solely by
virtue of current law authorizing charitable organizations and municipalities to operate
certain Class Il games.

Alternatively, it maybe argued that the Rumsey analysis should not be applied so
broadly where Class Il card games are at issue. That is because IGRA makes a
distinction in its definition of Class 1l games between bingo, pull tabs and other bingo-
iike games on the one hand, and card games on the other. Specifically, IGRA defines
Class Il card games as games that “arc explicitly authorized by the laws of the State” OR
that “are not explicitly prohibited by the laws of the State and are played at any location
in the State, but only if such card games are played in conformity with those laws and
regulations (ifany) of the State regarding hours or periods of operation ofsuch card
games or limitations on wagers or pot sizes in such card games.” 25 U.S.C.
2703(7)(A)(i1)(1) and (I1). Current Alaska law meets that definition.

While current Alaska law does not “explicitly” authorize non-banking card
games, it clearly doc* not “explicitly” prohibit them, because of the exemption in AS
11.66.200(b) from prosecution for players in social games. Moreover, since non-banking
gambling is allowed in Alaska by players in homes, existing law allows for gambling on
card games “at any location in the State.”

Thus, Indian tribes are authorized under IGRA to operate non-hanking card games
under Alaska law as it exists today. Enactment of either 1113 272 or SB 165 would not be
required as a prerequisite to that authorization

V. Territorial Restrictions on Indian Gamine in Alaska.

Even though IGRA would authorize Indian tribes to conduct Class Il card games
in Alaska under existing state laws, there are additional restrictions in IGRA that may
serve to minimize the proliferation of such gaming in Alaska. Indian tribes may conduct
Class Il 'and Class 111 gaming operations only on “Indian lands.” Indian lands are defined
in IGRA. 25 U.S.C. 2703(4). as:

(A) all lands within the limits of any Indian reservation; and
(13) any lands title to which is either held in trust by the United

Stales for the benefit ofany Indian tribe or individual or held by
any Indian tribe or individual subject to restriction by the
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United States against alienation and over which an Indian tribe
exercises governmental power.

In Alaska, the only lands within an Indian reservation are those within the
Metiakatla reservation. The Alaska Native Claims Settlement Act revoked all other
reserves set aside for Native use and lands conveyed to regional and village Native
corporations are held in fee simple by each corporation. Native corporation lands, then,
do not fall within the definition of “Indian lands” because they are not within an Indian
reservation, they are not held in trust by the United States, and they are not subject to any
restrictions on alienation or sale.

Another category of lands that arguably might constitute “Indian lands™ are
various Alaska village town sites. While these lands were at one time held in trust, they
have since been rc-conveycd to the villages in fee simple and arc tow free of any prior
restrictions on the sale of these lands. As aresult, village town sites would not qualify as
“Indian lands” for purposes of IGRA.

The last category of lands that may constitute “Indian lands” under IGRA arc
indh “dual Native allotments. There are a number of parcels of land in this category
scattered all over the state, and most, if not all, are held by individi al Natives and arc
subject lo federal restrictions against alienation. Thus, Native allotments would likely
meet two of the three requirements needed to qualify as “Indian lands.” What is less
clear is whether Native allotments would meet the third requirement that the Tribe must
“exercise governmental power” over the lands. This is a complex issue, however, and the
result would depend on the facts surrounding the particular parcel in question and the
extent to which a recognized tribe actually exercises any governmental powers within the
boundaries of that particular parcel.

Please let me know if you have additional questions.

Very truly yours,

Susan A. Burke
SAB:ps

Enclosure
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MEMORANDUM April 21, 2005
SUBJECT: Card Rooms and Indian Gaming (HB 272)
TO: Representative Pete Kott

FROM: Kathryn L. Kurtz 'AL "'

Legislative Counsel

You asked whether this bill would affect Indian gaming in Alaska. 1do not think this bill
will open the door to class three gaming.

The federal Indian Gaming Regulatory Act (IGRA), 25 U.S.C. § 2701 et seq., gives
Indian tribes the authority to conduct gaming and gambling on Indian lands. The Indian
Gaming Regulatory Act divides gaming into three classes:

(1) Class | gaming includes social gaming for minimal prizes and
traditional Indian gaming conducted at ceremonies or celebrations;

(2) Class H gaming includes bingo, lotto, pull-tabs, punch boards, tip jars
and non banking card games, as well as banking card games operated on
or before May 1, 1988;" and

(3) Class Il gaming includes casino-type gambling, pari-mutual horse
and dog racing, lotteries, and all other forms of gaming that are not class |
or Il gaming.

Class | gaming on Indian lands is within the exclusive jurisdiction of the tribes and is
excluded from the provisions of the IGRA. Class Il gaming on Indian lands is within the
jurisdiction of the tribes but is subject to the provisions of the IGRA, including oversight
by the National Indian Gaming Commission. For example, an Indian tribe seeking to
conduct bingo games could choose to do so under the authority of state law or could do

1Class Il gaming docs not inchiuwi

(i) any banking catd games, including baccarat, chemin de fcr, or
blackjack (21), or

(i) electronic or electromechanical facsimiles of any game of chance or
slot machines of any kind.

25 U.S.C. § 2703(h).
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s0 separately under a permit from the National Indian Gaming Commission. Class Il
gaining activities are lawful on Indian lands only if authorized by a tribal ordinance or
resolution, the activities are conducted on lands located in a state that permits such
gaining for any purpose by any person, organization, or entity, and the activities are
conducted in conformance with atribal-state compact entered into by the tribe and state.

The Act provides a framework for negotiation of a tribal-state compact —the tribe
requests the state to enter into negotiations; upon receiving such a request, the state
"shall" negotiate with the tribe in "good faith" to enter into such a compact.

There has been a good deal of litigation involving the various provisions of the IGRA
since its passage. Some of that has involved the definition of “Indian lands." Although
Alaska has only one remaining reservation, it is not safe to assume that there are no other
"Indian lands" in Alaska. There certainly are parcels that are held in trust by the United
States that might qualify for purposes of IGRA.

This underscores the significance of the differ: nee between class I and class in gaming.
If the legislature permitted class EI gaming in state law, it would pave the way for tribes
to conduct class 111 gaming on Indian lands under federal law. However, HB 272 permits
only non-banking card games, specifically poker, pan, rummy, bridge, and cribbage
games. Poker falls under IGRA's definition of class Il games. 25 C.F.R. 502.3; National
Indian Gaming Commission Opinion dated June 17, 1999, Re: Game Classification
Opinion - "Poker Club.3" House banked card games, such as blackjack and baccarat, as
well as player banked games, such as chcmin dc fer, are class Il games, 25 C.F.R. 502.4;
National Indian Gaming Commission Bulletin No. 95-1, April 10, 1995, but those types
of games arc not permitted incard rooms under HB 272.

[vLKmed
05-284.med

3 According ;o this National Indian Gaming Commission opinion, "Banking games, as
commonly understood and defined in the NIGC regulations, arc games in which the
banker (usually the house) takes on, that is, competes against, all players, collecting from
losers and paying winners. See 25 C.F.R. 502.11(c). Conversely, non-banking card
games arc games where players play against each other. Poker is the typical example of a
non-banking card game." Th; opinion went on lo conclude tha'. the proposed poker club
would constitute class Il, rather than class Il gaming: "[A]s proposed, the players in the
Nation's Club would play against each other in a non-banking format, not against the
house or other banker. Turning Stor.e and its dealers would not have an interest, financial
or otherwise, in the outcome of any poker game. TI is, the peker games to be played 4,
the Club qualify as non-banking card games."
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Sponsor Statement
for
House Bill 272
An Act relating to card rooms and card room operations

The growing popularity of poker is obvious to who have recently surf TV channels. Many
networks, from HSPX to the Travel Channel, are regularly televising Texas Hold 'em tournaments
and enjoying skv rocketing ratings and subsequent advertising revenues. Men and woman, old and
voung are joining the poker trend, which shows no signs of slowing. Due to this growth in interest,
the intent of HB 272 is to allow social card games to be played in a tightly controlled public
environment. Alaska can address the trend and bring this popular pastime into complianc- with the
safety and revenue laws of the state.

L'nder 11B 272 card rooms woul< be limited to boroughs with a population of 30,000 or more and
only one card room establishment per 30,01)0 people. These card rooms would be limited to players
21 years of age or older, and they would only offer non banked card games such as poker, cribbage,

rummy, etc.

In addition to the taxable revenue generated by the card rooms, food and drink purchases, and table
charges, the establishments would also pay S10,000 per table annually to the state and would be
required to hold quaiterly tournaments to benefit a non-profit educational institution or group. As
part of the licensing procedure, the card room operators would also be responsible for covering the
administrative cost of licensing and subsequent enforcement through a $25,000 application fee.

In addition to the revenue and job creation, regulated card rooms would allow lor players to enjoy
their hobby in a safe regulated environment rather than playing in an unsavory, and often unsafe
"back room.” (Currently many players, in addition to their friendly home game, play in underground
games where the “house" takes in large profits with little assurance of "fair” play. Although not an
everyday occurrence, platers at these games have in the past been held up at gunpoint with little
recourse because of the shady and illegal nature of the game.

Bv recognizing this trend and the fact that we already allow this type gaming in our homes, Alaska
can address the issue head on and make card games a legitimate, safe, social activity that will increase
revenue and job opportunities while minimizing the negative effects of underground gambling.



FISCAL NOTE

STATE OF ALASKA
2005 LEGISLATIVE SESSION

Revision Date/Time (Nole if correction):

Titio Card Rooms & Operations
Sponsor Representative Kott
Requester (H) L&C

Expenditures/Revenues

Note: Amounts do not include inflation unless otherwise noted below.

FY 2006  FY 2007

OPERATING EXPENDITURES
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING : .

CAPITAL EXPENDITURES )

Changeinrevenues | )

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type- Do not abbrovialo)
TO 0.0

0.0

0.0

Estimate of any current year (FY2005) cost:

Fiscal Nole Number: 1

Bill Version: HB 272
(H) Publish Date: 4122105
Dept. Affected: Revenue 04
|RDU Treasury and Tax
Component Tax Division
Component No 2476
(Thousands of Dollars)

FY 2008 FY 2009  FY 2010 FY 2011

* N *
A ' - .
(Thousands of Dollars)
0.0 0.0 0.0

0.0

Chock this box (X) if funding for this bill is included in tho Governor's FY 2006 budgot proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:

(see attached)

(Attach a separata papc itnocossary)

Prepared by  Larry Moyers & Droit Fried

Division Tax Division
Approvod hy:  J-'rry Burnett, Special Assistant to tho Commissioner
Agoncy Dopartmont of Rovonuo

Phono 465-2320
Date Time 4/1/2005

Dato

Page lof_2.__



FISCAL NOTE #1

STATE OF ALASKA BILL NO. HB 272
2005 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

Rovonuo Discussion

This bill would logalizo non-bankod card rooms in Alaska, with Ihe caveat that *lho total number of owner's licenses issued in a municipality
may not oxccod lhe total population of lhe municipality divided by 30,000". A non-bankod card room is ono in which players compote against
each other rather than against tho house and tho house has no stake in tho outcome of a gamo. Texas Hold-Em poker Is an examplo of a
gamo that might be played In a non-banked card room. It Is not clear If "the most recent federal census information” refers to the Deccomal
Census or the most recent estimate by the U.S. Bureau of Census for purposes of determining tho number of card rooms allowed. Wo used
tho April 1, 2000 U.S. Census to determine that a maximum of 13 card rooms would be possiblo under this bill: P in Anchorage, 2 in tho
Fairbanks North Star Borough, 1 InJuneau, 1 Intho Konal Peninsula Borough and 1 in the Matanuska-Susitna Borough. If wo were instead
to use the July 1.2004 annual estimates of population from tho Census Bureau, then 15 card rooms would bo possible: 9 in Anchorago, 2 In
the Fairbanks North Star Borough, 1in Juneau.1l in the Kenai Peninsula Borough and 2 in the Matanuska-Susitha Borough. Wc assume tho
definition of "municipality” in AS 29.71 800, wt Jh includes first-class ana nome-rulo cities and boroughs.

There are three reasons why we did not include a revenue or cost estimate on the front page of this fiscal note. First, the decision to open
and operato a card room is a business decision that will bo made by potential licensees. Second, under this bill Ihe department is given
authority to set many rules and regulations that will affect lhis business decision. Third, the fees Imposed on card rooms in difforent steles
and localities vary widely and make comparisons lo Alaska difficult. For examplo, the stato of Montana charges a processing foo to cover tho
cost of determining whether to issue a license plds S250 for the first table and S500 for each additional table. Washington charges S3,650 for
up to 5 tables and S1.06C por additional table up to a maximum of 15, plus any investigation costs exceeding tho license fees. SB 165
imposes an owners license foo of 525,000 to apply for a five-year license plus an annual 510,000 per lablo foe, Operators are also
responsible for investigation costs that exceed the portion of the S2f 000 fee that is assessed for tho investigation, and the department is

authorized to set occupational licensing fees.

Based on several assumptions, wo ostimato that the maximum of 13 card rooms In Alaska would generate about 52,5 million in for s for tho
state in tho first yonr. During years 2-5, we estimate tho maximum of 13 card rooms In Alaska would generate S2.1 million In annu.J fees for
tho state These ostimates assume that there will bo the maximum of 13 card rooms with an average of 15 tables each (15 is Ihe maximum
avowed in Washington and in California tho avorago is 14.3). All card rooms aro assumed to pay their owner's license fens in tho rirst year
ond would not transfer ownership over the 5 year license period. Those eslimatos also assume an occupational licencing systom similar to
Washington, where annual licenses aro 5175 initially and S84 for renewals. We assumo that Washington's avc -ago of 6.7 gaming employees
por table will hold in Alaska and that after tho first year, two-third: nf tho licenses Will bo renewals. Wo assume that, like in Wash ngton, all
gaming employees will bn covered out non gaming employees such as bartenders will not require licenses. Of course, a significant variablo
affecting revenues is the actual number of tables any individual card room would havo. This is difficult to ostimato, as in California non-
bankod card rooms range from a single table tn 243 in tho Commerce Cosmo in Los Angeles with tho avorago being 14 3 lablos per card
rocm. Ono or more very largo card rooms In Alaska could significantly boost rovonuos California and Washington 130 useful comparisons

because both stales have data available specifically for non-banked card rooms.

This bill stipulatos that card rooms must hold at least ono card tournament por quarter with proceeds donated to a nonprofit group, There aro
many vanablos that would help dolormino tournament procoods, including tho number of card rooms, thu number ot tables, rules and
regulations adopted by tho department, and other factors In Michigan tho average Texas Hold-Em tournament goneratos 51.099 in profit for
chanties, with a S500 per person por day prize limit Any prize limits In Alaska would bo determined by tho department and may Inlluonco tho
profitability of tournament:! In on article in the Boston Globo, card tournament suppliur Miko Sheehy estirnatod that "A well-run tournament
will attract up to 200 playors, each of whom pays a 5100 entrance foe (. ] A tournament of that size can offer pots of 55,000 (or tho first-placo
player and a few thousand for the second and third nnd still generate $10,000 tor the charity alter oxponsos *

Cost Discussion

Tho costs of implementing this bill aro difficult lo ostimato bocauso wo do not know the number nor size ol potential card rooms Givon tho
assumptions in our revenue oisc rssic-" wo wt. jid anticipate $440,600 in total costs with $3/1,600 tn personnel cosls and related
expenditures ond S77 000 in RSAs to Public Safety for fingerprint background chocks Tho porsonnol costs oro for nn Invosligntor IV. four
Invostigator IllI's and an Admin Clurk 1ll  Based on Itiu uxperienro of other stales and our own experience, this staff should bo sufficient lo
investigate, liconsu and regulate up to 13 card rooms wilh an average of 15 tables each Also having two looms ol investigators would
ensure mat teams could tie availablo during all hours of card room operations (assumo. lo bo 12 00 noon In ? 11 am) If tho card rooms am
larger on overage than the assumed 15 tables wo would require additional staff and resources for mvosbgi od regulation Wo did not
include any ndd'bonal costs that would be incurred by municipalities as a result of this Bill.

Pago 2 of 2



HB 272 - "An Act relating to card rooms and card operations."

Possible gross sales & employee information for card room operations

54 Rake 1

Tables 5 10 15 25 50 100 150

590/hr avg 5450.00 5900.00 51,350.00 52,250.00 54,500.00 59,000.00 513,500.00
54,050.00 58,100.00 512,150.00 $20,250.00 $40,500.00 581,000.00 5121,500.00

9hrs/day avg table use
Yearly Sales* 51,478.250.00 52,956,500 00 54,434,750.00 57,391,250.00 514,782.530.00 529.565.000.00 544.347,500.00

‘exclusive of non-card game operations

Avg # Employees Per Table 4.5 4.5 4.5 4.5 45 4.5 4.5
Total Number of Employees 22.5 45 67.5 112.5 225 450 675
Types of Employees

Dealer (Mimum Wage +Tips) 5250-300/day *

Cashiers (part-time) 510/hr*

Janitorial/Maintenance 58/hr’

Security 510/hr*

Brushperson 510/hr *

Shift Manager S45,000/yr *

Card Room Manager 565,000/yr *

‘P'us Benefits



