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HB 186

PROJECTION

Chart 4:10,000 people @ 3% FY 07 FY 08

Estimated Amount of Dividend (APFC) 1,080.00 1,380.00
Estimated Quarterly Payment Participants 10,000.00 10,000.00
Total 10,800,000.00 13,800,000.00
Multiplier 0.625 0.625
Total times multiplier 6.750,000.00 8,625,000.00
Rate ol Return 0.03 0.03
Earnings from funds held 202.500.00 258.750.00
DIFFERENCE BETWEEN CHARTS 4 AND 1 135,000.00 172.500.00

FY 00
1,680.00
10,000.00
16,800,000.00
0.625
10,500,000.00

0.031

315.000.00
210.000.00

FY 10
1,800.00
10,000.00
18,000,000.00
0.625
11,250,000.00
0.03
337.500.00
225,000.00

Fy 11
1,780.00
10,000.00
17,800,000.00
0.625
11,125,000.00
0.03
333.750.00
222.500.00

Multiplier Calculation = .25 of a year x .75 of the total =.1875, .5 x .5 =.25 and .75 x .25 =.1875 which totals .625
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Representative Jay Ramras A |askq State Legi3|a’[u re Statgvgggiitgl,se@igi)onq ”

Co-Chair, House Resources _
V-Chair, Economic Develop. Juneau, Air ska 99801-1182

Tourism & Trade (907) 465- 3004
House State Affairs Fax: 465-2070
119 N. Cushman St. Suite 207 Toll Free: (877) 465-3004

Fairbanks, Alaska 99701

Phone: (907) 452-1088 L
Fax: (907) 452-1146 House District 10

House of Representatives

February 3, 2005

Sharon Barton, Director
Permanent Fund Division
P.0. Box 110460
Juneau, AK 99811-0460

Dear Ms. Barton:

Thank you for the information you provided concerning the Pern "ent Fund Dividend,
proposed Quarterly Payment Program, it was extremely informative. ... ever, | do have a few
questions concerning the proposal, which follow:

« After the initial set-up costs, what would be the annual cost of administering this
program?

«  Would monies (hat remain in the system through the Quarterly Payment Program earn
interest until they are paid to the applicant?

« What rate of interest should be applied, to the monies left in the program, due to the
Quarterly Payment Program?

* October payment 0 days accrued interest

* January payment 90 days accrued interest
* April payment 180 days accrued interest
« July payment 270 days accrued interest

« Would the monies that remain in the system produce a negative fiscal note, or pay for the
program?

« If participation in the Quarterly Payment Program were to rise 2-3%, would the fiscal
note go down substantially?

« Since the PFD payment system is in the process of being rc-writtcn, could we by statute
incorporate the Quarterly Payment Program into the scheduled re-write, to save money?



Sluiron Barton letter
February 3, 2005

| look forward to hearing your responses to these questions. Should you have any
questions concerning this matter, please do not hesitate to contact me.

Sincerely,

y Ramras
JR:jwp
<= lwn-CO'-'S

V 3r vy,

<£ V

Reprosoniativo_Jny_Rflmras@1QYis.stato.ak. LB


mailto:Reprosoniativo_Jny_Rflmras@lQ9is.stato.ak.us

I F FRANKMURKOWSKT, GOVERNOR
1 m $ M ’

State Office Building
PO Box 110460

DEPARTMENT OF REVENUE Juneau, AK 99811-0460

Telephone: 907-465-2323
PERMANENT FUND DIVIDEND DIVISION

Fax:907-465-2096

FEB 11 206 February 9, 2005
The Honorable Jay Ramras
Alaska State Legislature
State Capitol, Room 104
Juneau, AK 99801-1182
Dear Representative Ramros:
Regarding your follow-up questions about PFD quarterly payments:

« On-going operational costs (and | think this is conservative) based on current
costs and rates would be approximately $55.0 (based on 1% participation or about

5000):
0 Print and mail $15.0
> Administrative costs 22.0
0o Computer processing 18.0

« The second through fourth payments would remain in tl  Permanent Fund
Dividend Fund and would cam interest. Interest earned is deposited in the
General Fund not the Dividend Fund.

« Asyou know interest rates are very difficult to project. The Treasury Division
cautiously advises that we might expect about 2.5% interest on short term
investments this year. Your analysis of days of accrued interest for the four
payments is generally correct. The exact number of days may vary but the
concept is correct.

« At 2.5% interest. 5,000 participants who remain in the program all year, and a
dividend of $850, interest (approximately $66.4) would cover the annual
operating costs as projected above. Whether this would be true each year with its
actual criteria is not knowable. As projected, interest for FY 2006 would not
cover both operating costs and the re-write of the payment system.

* No, costs would not go down with additional participation, fhe cost would rise
approximately $15.6 for every 5.000 additional participants because print, mail
and direct deposit costs arc based on a per unit charge regardless of volume. The
impact on our public information offices is difficult to project and no additional



Representative Jay Ramras
February 9, 2005
Page 2

cost is included in the $15.6. Other costs remain about the same regardless of
volume.

* 'Hie re-write of the payment system is actually not “in process”. Inour long range
plans, we have tentatively planned to re-write the system in FY 07 or 08. This
plan assumed re-writing the current system with a single payment, a relatively
simple project. Quarterly payments would add considerable complexity to the
project and would require additional resources to accomplish, including expert
advice on design. So, in answer to your question, the incremental cost of adding
quarterly payments at that time would be still be high...perhaps as much as
$150.0.

| regret that this idea is not cheaper or easier to implement...the devil is always in the
details. |realize that some of this information begs further explanation, and | am happy
to provide all the details you may want.

Sincerely,

Sharon Barton
Director

cc: Jerry Burnett
DOR Legislative Liaison
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FISCAL NOTE

STATE 01- ALASKA Fiscal Note Number: 1

2(105 LEGISLATIVE SESSION Bill Version: HB 187
(H) Publish Dale: 2/28/05
Dept. Affected: Revenue

Revision Date/Time (Note if correction):

Title Alaska Capital Income Account RDU AK Permanent Fund Corporation
Component AK Permanent Fund Corporation

Sponsor Governor

Requester Component No. 109

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011

Personal Services
Travel

Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OFERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES |

ICHANGE IN REVENUES ( )

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Prog.am Receipls

1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL 0.0 0.0 0.0

(Thousands of Dollars)

0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) if funding for this bill is included ir the Governor' Y 2006 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate paye it necessary)

This bill would create a new account, the Alaska Capital Income Account, in the Permanent Fund's
earnings reserve acccount. In addition, the bill would change existing statues to place the realized earnings
from the settlement of State v. Amerada Hess into this new account where they would be available for

Legislative appropriation.

The additional staff time required to administer this account will fall under the APFC Finance Department's
normal scope of duties. Therefore we do not expect additional cosls as a result of this hill.

Phone 4G5-2047
Dale/Time 2/24/2005

Date 2/24/2005

Prepared by:  Michael Bums, Executive Director/CEO
Division Alaska Permanent Fund Corporation

Approved by:
Agency

(Kuiul MVIXVIOVD Page 1 f1
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24-GH1070M
Cook
4/23/05

CS FOR HOUSE RILL NO. I87(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FOURTH LEGISLATURE - FIRST SESSION

BY THE HOUSE FINANCE COMMITTEE
Offered:

Referred:

Sponsors): HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A BILL
FOR AN ACT ENTITLED
"An Act relating to money deposited into the Alaska permanent fund as a result of the
settlement of State v. Amerada Hess; relating to the Alaska capital income fund and ti,

deposits of income from State v. Amerada Hess settlement money into the Alask.. capital

income fund; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

ASection 1. AS 37.05 is amended by adding a new section to read:
See. 37.05.565. Alaska capital income fund, (a) There is established in the

general fund the Alaska capital income fund consisting of money deposited to the fund
under AS 37.13.145(d) and of appropriations to the fund. The fund shall be invested
by the Department of Revenue to yield competitive market rates as provided in
AS 37.10.071. Income earned on money in the fund may be appropriated to the fund.
(b) Money may be appropriated from the Alaska capitalincome fund for any
public purpose, including to cover annual debt service and reserves for debt service on
bonds authorized by state law. Nothing in this subsection creates a dedicated fund.

I CSllit 187(MN)

Now_ T\\r Vmlrrhrb.-ci fUELETUP TEXT BRACKETED)



| WORK DRAFT WORK DRAFT 24-GH 1070\

*Sec. 2. AS 37.13.145(c) is amended to read:
() Alter the transfer under (b) of this section, the corporation shall transfer

from the earnings reserve account to the principal of the fund an amount sufficient to
offset the effect of inflation on principal of the fund during that fiscal year. However,
none of the amount transferred shall he applied to increase the value of that
portion of flic principal attributed to the settlement of State v. Amerada Hess, ct
al.. LW-77-847 Civ. (Superior Court. First .Judicial District) on July 1. 2004. The
corporation shall calculate the amount to transfer to the principal under this subsection
by

(1) computing the average of the monthly United States Consumer

Price Index for all urban consumers for each of the two previous calendar years;
(2) computing the percentage change between the first and second

calendar year average; and

(3) applying that rate to the value of the principal of the fund on the
last day of the fiscal year just ended, including that portion of the principal
attributed to the settlement of Stale v. Amerada Hess, ct al.. 1JU-77-S-17 Civ.
(Superior Court, First Judicial District).

* Sec. 3. AS 37.13.145(d) is amended to read:
(d) Notwithstanding (b) of this section, income earned on monev awarded in

or received as a result of State v. Amerada Hess, ct al.. 1JU-77-847 Civ. (Superior
Court, first Judicial District), including settlement, summary judgment, or adjustment
to a rovalty-in-kind contract that is tied to the outcome of this case, or interest earned
on the money, or on the earnings of the money shall be treated in the same manner as
other income of the Alaska permanent fund, except that it is not available lor
distribution to the dividend fund or fur transfers to Ilie principal under (e) oHliis
section, and shall be annually deposited into the Alaska capital income fund
(AS 37.1)5.565) [PRINCIPAL Of Till: ALASKA PERMANENT FUND).

*Sec. 4. The urcodified law of the State of Alaska is amended by adding a new section to

read:

RUTKOACTIVITY. Sections 1- 3 of this Act are retroactive to July I, 2004.

* Sec. 5. This Act takes effect immediately under AS 01.10.070(c).

CSIIH 1«7(FIN) 2
hWGW Text UndfVlintid IDELETED TEXT BRACKETED)



WORK DRAFT WORK DRAFT

CS FOR MOUSE RILL NO. 187(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FOURTH LEGISLATURE - FIRST SESSION

BYT"E house financecommittee

Offered:
Referred:

Sponsors): HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

ARILL
FOR AN ACT ENTITLED

WORK DRAFT

24-GH1070\F
Cook
4/12/05

"An Act relating to money deposited into the Alaska pern anent fund as a result of the

settlement of State v. Amerada Hess for purposes of determining the amount to offset

the effects of inflation on the fund; relating to the Alaska capital income fund and to

deposits of income from Stale v. Amerada Hess settlement money into the Alaska capital

income fund; and providing for an effective date."

RE IT ENACTED RY THE LEGISLATURE OF THE STATE OF ALASKA:

"Section 1. AS 37.U5 is amended by adding a new section to read:

Sec. 37.05.565. Alaska capital income fund, (a) There is established in the
general fund the Alaska capital income fund consisting of money deposited to the fund
under AS 37.13.145(d) and of appropriations to the fund. The fund shall be invested
I'v the Department of Revenue to yield competitive market rates as provided in
AS 37.10.071. Income earned on money in the fund may be appropriated to the fund.

Ib) Money may be appropriated from the Alaska capital income fund for any

-1-
vriv Test Underline;] [DELETED TEXT BRACKETED)

CSIIB 1S7(MN)



WORK DRAFT WORK DRAFT 2't-GII I070\F

public purpose, including lo cover annual debt service and reserves for debt service on
bonds authorized by state law. Nothing in this subsection creates a dedicated fund.
*See. 2. AS 37.13.145(c) isamended to read:
(c) After the transfer under (b) of this section, the corporation shall transfer

from the earnings reserve account to the principal of the fund an amount sufficient to
offset the effect of inflation on principal of the fund during that fiscal year. The
corporation shall calculate the amount to transfer to the principal under this subsection
by

(1) computing the average of the monthly United States Consumer

Price Index for all urban consumers ror each of the two previous calendar years;

(2) computing the percentage change between the first and second
calendar year average; and

(3) applying that rate to the value of the principal of the fund on the
last day of the fiscal year just ended as adjusted In subtracting from that value
$424.399.000, which represents the total value of the principal attributed to the
settlement of Slate v. Amerada Hess, ct al.. 1.JU-77-S47 Civ. (Superior Court.

First Judicial District) on .lime 30. 2004.

*Sec. 3. AS 37.13.145(d) is amended to read:
(d) Notwithstanding (b) of this section, income earned on money awarded in

or received as a result of State v. Amerada Hess, el al.. 11U-77-847 Civ. (Superior
Court. First Judicial District), including settlement, summary judgment, or adjustment
to a royalty-in-kind contract that is lied to the outcome of this ease, or interest earned
on the money, or on the earnings of the money shall be treated in the same manner as
other income of the Alaska permanent fund, except that it is not available for
distribution to the dividend fund, and shall be annually deposited into the Alaska
capital income fund (AS 37.05.565) [PRINC1PAI. OF [IIIF ALASKA

PERMANENT FUNDJ.
*Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section to

read:
RETROACTIVII V. Sections land 3 of this Act are retroactive to July 1,2004.

*See. 5. Sections 1 3. and 4 of this Act take effect immediately under AS 01.10.070(c).

CSIIH IN7(FiN) 2
tow Ttxc Underlined (UBLETEt) TKXV BRACKETED}
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* Sec. 6. Section 2 of this Act takes effect June 30, 2005.

3 C'SIIH 187(FIN)
Text Underlined [DELETED TEXT BRACKETED]
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24-GHIO70\Y
Cook
4/22/05

CS FOR HOUSE BILL NO. 187(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FOURTH LEGISLATURE - FIRST SESSION

BY TIIE HOUSE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

ABILL
FOR AN ACT ENTITLED
"An Act relating to money deposited into the Alaska permanent fund as a result of the
settlement of State v. Amerada Hess; relating to the Alaska capital income fund and to

deposits of income from State v. Amerada Hess settlement money into the Alaska capital

income fund; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 37.05 is amended by adding a new section to read:
Sec. 37.05.565. Alaska capital income fund, (a) There is established in the

general fund the Alaska capital income fund consisting of money deposited to the fund
under AS 37.13.145(d) and of appropriations to the fund. The fund shall be invested
by the Department of Revenue to yield competitive market rates as provided in
AS 37.10.071. Income earned on money in the fund may be appropriated to the fund,

(b) Money may be appropriated from the Alaska capital income fund for any

public purpose, including to cover annual debt service and reserves for debt service on
bonds authorized by state law. Nothing in this subsection creates a dedicated fund.

1 CSIIH I187(FIN)

New Text Underlined IDELETED TEXT BRACKETED]
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*Sec. 2. AS 37.13.145(c) is amended to read:
(c) After the transfer under (b) of this section, the corporation shall transfer

from the earnings reserve account to the principal of the fund an amount sufficient to
offset the effect of inflation on the entire principal of the fund during that fiscal year.
However, none of the amount transferred shall be applied to increase the value of
that portion of the principal attributed to the settlement of State v. Amerada
Hess, et al., 1JU-77-847 Civ. (Superior Court, First Judicial District) on June 30.
2004. The corporation shall calculate the amount to transfer to the principal under this
subsection by

(1) computing the average of the monthly United States Consumer

Price Index for all urban consumers for each of the two previous calendar years;
(2) computing the percentage change between the first and second

calendar year average; and
(3) applying that rate to the value of the principal of lie fund on the
last day of the fiscal yearjust ended.

*Sec. 3. AS 37.13.145(d) is amended to read:
(d) Notwithstanding (b) of this section, income earned on money awarded in

or received as a result of otate v. Amerada Hess, et al., 1JU-77-847 Civ. (Superior
Court, First Judicial District), including settlement, summary judgment, or adjustment
to a royalty-in-kind contract that is tied to the outcome of this case, or interest earned
on the money, or or the earnings of the money shall be treated in the same manner as
other income of the Alaska permanent fund, except that it is not available for
distribution to the dividend fund or for transfers h>the principal under (c) of this
section, and shall be annually deposited into the Alaska capital income fund
(AS 37.05.565) (PRINCIPAL OF THE ALASKA PERMANENT FUND].

* See. 4. The uncodificd law of the State of Alaska is amended by adding a new section to

read:

RETROACTIVITY. Sections 1- 3 of this Act are retroactive to July 1, 2004,

* See. 5. This Act takes effect immediately under AS 01.10.070(c).

2

CSHH 187(I'IN) 2
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AMENDMENT

OFFERED IN THE IIOUSE
TO: HB 187

Page 1, line I, following "establishing the"
Delete “Alaska capital income”
Insert “Amerada Hess earnings reserve"

Page 2, line 14, following "deposited into the"
Delete “Alaska capital income”
Insert “Amerada Iless earnings reserve"

Page 2, line 18, following “(e) The"
Delete “Alaska capital income"
Insert "Amerada Iless earnings reserve”

Page 2, line 19. following "Money in the”
Delete “Alaska capital income"
Insert “Amerada Hess earnings reserve"

Page 2, line following line 23
Insert

t

BY REPRESENTATIVE HAWKER

"(f) Appropriations from the Amerada |less earnings reserve account lor a fiscal year

may not exceed:

a. five percent of the average of the combined market value of the Amerada Hess
earnings reserve account and the value of the principal of the fund attributed to the settlement
of State v. Amerada Iless, et al,, | JU-77-X47 Civ. (Superior Court. First Judicial District) on
June 30 for the first five of the six fiscal years immediately preceding that fiscal year.

h, the balance in the Amerada Iless earnings reserve account.”



Alaska Capital Income Account

Am Hess Principal
Am Hess Transfer Rate

Bler.ded Rate

2005
2006
20U7
2008
2009
2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023
2024
2025
2026
2027
2028
2029!
2030j
2031
2032
2033
2034

Realized
Earnings
Rate

7.04%
7.04%
7.04%
7.04%
7.04%
7.04%

_7.04%
7.04%
7.04%
7.04%
7.04%
7.04%
7.04%
7.04%
7.04%;
7.04%!
7.04%
7.04%
7.04%!
7.04%!
7.04%:
7.04%’
7.04%;
7.04%!
7.04%!
7.04%;
7.04%
7.04%
7.04%'
7.04%'

Beginning
Principal
Balance

424,399,000
435,433,374
446,754,642
458,370,262
470,287,889
482,515,374
495,060,774
507,932.354
521,138,595
534.688,199
548.590.092
562,853,434
577,487,624
592,502,302
607,907,362
623,712:953
639,929,490
656,567,657
673,638,416
691,153,015
709,122,993
727,560,191
746.476.756
765,885,151
785,798,165
806.228,918
827.190,870
848.697.832
870.763,976
893,403,839

424,399,000

Amerada Hess
Earnings

29,877,690
30,654,510
31.451,527
32,269,266
33,108,267
33,969,082

34,852,278
35,758.438
36,688,157
37,642,049

38,620,742
39,624,882
40,655,129
41,712,162
42,796,678
43,909.392

45,051,036
46,222,363
47.424,144
48,657,172
49,922,259
51,220,237
52,551,964

53,918,315
55,320,191

56,758,516
58,234,237
59,748,327
61,301,784

62,895,630 "

Transfer to
SOA CC
18,843,316
19,333,242
19,835,906
20,351,640
20,880,782
21,423,683
2'1,980,698
22,552,197
23,138,554
23,740,156
24,357,400
24,990,692
25,640,450
26,307.102
26,991,087
27.692,855
28,412"869
29,151,604
29.909.546
30,687,194
31,485.061
32,303,672
33,143,568
34.005.301
34,889,439
35,796,564
36,727,275
37,682,184
38,661.921
39,667,13<

Inflation
Rato
2.60%
2.60%
2.60%
2.60%
2.60%
2.60%
2.60%
2.60%
2.60%
2.60%
2.60%
2.60%
2.60%
2.60%
2.60%
2.60%
2.60%
2.60%
2.60%
2.60%j
2.60%;
2.60%|
2.60%!
2.60%!
2.60%
2.60%'
2.60%
2.60%:i
2.60%!
2.60%'

Inflation
Proofing
11,034,374
11,321,268
11,615,621
11,917.627
12,227,485
12,545,400
'12.871,580
13,206,241
13,549,603
13,901,893
14,263,342
147634,189
15,014,678
15.405,060'
15,805,591
16,216,537
16,638,167
17,070,759
17,514,599

17,969,978 :

18.437,198

18.916,565 ;

19,408,396

19,913,014 :

20,430,752
20,961,952
21,506.963
22,066,144
22,639,863

23.228,500

Ending
Principal
Balance

435,433,37")
446,754,642
458,370,262
470,287,889
482,515,374
495,060,774
507.932,354
521,138,595
534,688,199
548,590,092
562,853,434
577,487,624
592,502,302
607,907,362
623,712,953
639,929.490
656,567,657
673,638,416
691,153,015
709,122,993
727,560,191
746.476.756
765.885,151
785,790,165
806,228,918
827,190,870
048,697.832
870,763,976
893,403,839

Average annualized r
7.04% |

* Total return is forec;

result in AM Hess prin

annually that is not ref



2005
2006
2007
2008
2009
2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023
2024
2025
2026
2027
2028
2029
2030
2031
2032
2033
2034
2035
2036
2037
2038

Borrowing Earnings

Rate
6.00%
6.00%
6.00%
6.00%
6.00%
6.00%
6.00%
6.00%
6.00%
6.00%
6.00%
6.00%
6.00%
6.00%
6.00%
6.00%
6.00%
6.00%
6.00%
6.00%
6.00%
6.00%
6.00%
6.00%
6.00%
6.00%
6.00%
6.00%
6.00%
6.00%
6.00% ;
6.00%:
6.00%
6.00%!

Rate

2.00%
2.00%
2.00%
2.00%
2.00%
2.00%
2.00%
2.00%
2.00%
2.00%
2.00%
2.00%
2.00%
2.00%
2.00%
2.00%
2.00%
2.00%
2.00%
2.00%
2.00%
2.00%
2.00%
2.00%
2.00%
2.00%
2.00%
2.00%
2.00%
2.00%
2.00%
2.00%
2.00%
2.00%

Beginning
Balance

18,843,316
11,473,825
19,750.642
13,687,332
12,724,390
12,040,167
11,303,276
10,485,967
9,580,684
8,580,867
7,479,619
6,269.594
4,942,964
24,723,946
32,981,760
61,519,629
91,361,308
122,552,045
155,138,496
189,168.763
224.692.436
261,760,639
300,426,074
340.743.066
382,767,611
426.557,426
472,171,994
519.672.624
569,122.496
620.586,719
674,132.386
729,828,632
787,746.694

—_—

State of Alaska Capital Corporation

Revenue Fund

Lease

Appropriation

Received
18,843,316
19,333,242
19,835,906
20,351,640
20,880,782
21,423,683
21,980,698
22,552,197
23,138,554
23,740,156
24,357,400
24,990,692
25,640,450
26,307,102
26,991,087
27,692,855
28,412,869
29,151,604
29,909,546
30,687,194
31,485,061 |
32,303,672
33,143,568
34,005,301
34,889,439 |
35,790,564 !
36,727,275
37,682,184 |
38,661,921
39,667,130
40,698,476 .
41,756,636
42,842,309
43.956.209

Outstanding
Bonds

210,202,377
210,202,377
210,202,377
195,324,380
184,195,192
172,150,543
158,787,743
143,386,799
127,640,695
109,636,738

89,854,880

63,167,154

44,437,168

18,519,561

Nominal
Interest
Payments

6,306,071
12,612,143
12,612,143
11,719,463
11,051,712
10,329,033

9,527,265

8,639,208

7,658,442

6,578,204

5,391,293

4,090,029

2,666,230

1,111,174

Flexible
Principal
Payments

14,877,997
11,129,189
12,044,649
13,362,800
14,800,944
16,346,104
18,003,957
19,781,858
21,687,726
23,729,986
25,917,606
18,519,561

Earnings on
Fund
Balance

723,576
1,153,054
1,175,189
1,104,927
1,088,755
1,074,244
1,058,702
1,041,476
1,022,425
1,001,414

978,302

952,935
1,137,479

997,462

945,014
1,528,809
2,139,134
2,776,905
3,443,073
4,138,612
4,864,531
5,621,867 |
6,411,691
7,235,107 |
8.093,250 |
8,987,294 |
9,918,446 |

10,887,951
11.897,092
12,947,191
14,039,610
15,175,753 j
16.357.067

Transfers In

21,020,238

DSRForCF

Transfers oul

/ Operations
Expense

21,120,238
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000

Ending

Balance
18,843,316
11,473,825
19,750,642
13,687,332
12,724,390
12,040,167
11,303,276
10,485,967
9,580,684
8,580,867
7,479,619
6,269,594
4,942,964
24,723,946
32,981,760
61,519,629
91,361,308
122,552,045
155,138,496
189,168,763
224.692.436
261.760.639
300,426.074
340,743,066
382,767,611
426,557,426
472,171,994
519,672.624
569,122,496
620,586,719
674,132,386
729,828,632
787,746.694

100,000 | U47.959.969



2005
2006
2007
2008
2009
2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023
2024
2025
2026
2027
2028
2029
2030
2031
2032
2033
2034
2035
2036
2037
2038

Earnings
Rate
4.00%
4.00%
4.00%
4.00%
4.00%
4.00%
4.00%
4.00%
4.00%
4.00%
4.00%
4.00%
4.00%
4.00%
4.00%
4.00%
4.00%
4.00%
4.00%
4.00%
4.00%
4.00%
4.00%
4.00%
4.00%|
4.00%
4.00% i
4.00%
4,00%)j
4.00% |
4.00%i
4.00%!
4.00%|
4.00%,

Beginning
Balance

21,020,238
21,020,238
21,020,238
21,020,238
21,020,238
21,020,238
21,020,238
21,020,238
21,020,238
21,020,238
21,020,238
21,020,238
21,020,238

Additional

Contributions

21,020,238

Reserve Fund

Earninr.s on
Fund Belance

420,405
840,810
840,810
840,810
840,810
840,810
840,810
840,810
840,810
840,810
840,810
840,810
840,810
420,405

State of Alaska Capital Corporation

Earnings
Transfer Out

420,405
840,810
840,810
840,810
840,810
840,810
840,810
840,810
840,810
840,810
840,810
840,810
840,810
420,405

Termination of

Reserve

21,020,238

Ending Balance

21,020,238
21,020,238
21,020,238
21,020,238
21,020,238
21,020,238
21,020,238
21,020,238
21,020,238
21,020,238
21,020,238
21,020,238
21,020,238



2005
2006
2007
2008
2009
2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023
2024
2025
2026
2027
2028
2029
2030
2031
2032
2033
2034

Earnings
Rate
3.00%
3.00%
3.00%
3.00%
3.00%
3.00%
3.00%
3.00%
3.00%
3.00%
3.00%
3.00%
3.00%
3.00%
3.00%
3.00%
3.00%
3.00%
3.00%
3.00%
3.00%
3.00%
3.00%
3.00%
3.00%
3.00%
3.00%
3.00%
3.00%
3.00%!

State of Alaska Capital Corporation

Construction Fund

Beginning
Balance

196.147,627
109,319,733
25,000,000
©)
©)
©)
©)
©)
©)
©)
©)
©)
©)
©)
©)
©)
©)
©)
©
©)
©)
©)
©)
©)
©)
©)
©)
©)

Bond Proceeds
[/Transfers

210,202,377

Earnings on
Fundj3almi<5cf~

6,095,250
1,639,796
375,000

total projects

(0)
©
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0);

"ProJectCash
Flow

20,150,000
88,467,690
84,694,733
25,000,000

218,312,423.00 |

Ending
Balance

196,147,627
109,319,733
25,000,000

(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0)
(0).
(0)
(0)
(0)
(0)
(0);

Run Solver to force cell g38 to equal zero t
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LEXSEE 32 F3D 1399
EXXON CORPORATION, PIaintifr—AppeIIunt—Cross-AchIIcc v. HAROLD C.

[IEINZE; CHARLES E. COLE, Attorney General for the

ate of Alaska; RONALD

SWANSON, Director of the Division of Lands; JAMES E, EASON, Director of the
Division of Ol and Gas, Defendants-Appcllces-Cross-Appcllants.

Nos. 92-35266, 92-35323
UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

32 F.3d 1399; 1994 U.S. App. LEXIS 21908; 94 CaL Daily Op. Service 6273; 94 Daily
Journal DAR 11467

November 2,1993, Argued, Submitted, Seattle, Washington
August 17, 1994, Filed

PRIOR HISTORY: [**1] Appeal from the United Slates
District Court for the District ot Alaska. D.C. No. CV-91-
543-JKS. James K. Singleton, District Judge, Presiding.

DISPOSITION: VACATED and REMANDED
LexIsNexis(R) Headnotes

COUNSEL.: Thomas Gibbs Gee and David D. Sterling,
Baker & Bolts, Houston, Texas; and Joseph R. D.
Locscher, Hu/ghes, Thorsncss, Gant2, Powell & Brundin,
Anchorage, Alaska, for the plaintiff-appellant-cross-

appcllee.

Bruce M. Botclho, Deputy Attorney General, Juneau,
Alaska: and Deborah L. Williams, Hcllcn, Partnow
& Condon, AnchoraPe, Alaska for the defendants-
appcllces-cross-appelfants.

JUDGES: Before: Eugene A, Wright, Alfred T.
Goodwin, and Procter Hug, Jr., Circuit Judges. Opinion
by Judge Goodwin.

OPINIONUY: ALFRED T. GOODWIN
OPINION: [*4()0 OPINION

GOODWIN, Circuit Judge:

. Exxon Corporation g'Exxon"I) nl appeals an order
dismissing its 42 U.S.C. § 1983 [awsuit and. denying its

prayer to eréjoln certain Alaska state court litigation Over
stale il and gits royalties. Exxon contends that the state
court litigation violates its due process right to an unbi-
ased forum. Because apartial settiement hits substantially
changed the posture of the case, and because the fac-

tual record is now insufficient to review Exxon's claims
on their r*ZJI merits, we dismiss for lack of ripeness,
vacating the district court's ordr,

_ Nl Chevron US.A.,_Inc. ("Chevron") was orig-
inally a coparty to Exxon's appeal;” however,
Chevron and Alaska settled, a reelng to dismiss
Chevron's appeal, No. 92-353%9, and to dismiss
Chevron as a party to the State's cross-appeal, No.
92-35323. For convenience, we refer to Exxon as
the jolc appellant and cross-appellee throughout.

In 1977, the State of Alaska tiled a state court action
against Exxon and eighteen other companies producing
gas and oil on Alaskd's North Slope (“the producers "
See Alaska Vi Amerada I/ess Carp, el al. Civil No. IJU-
77-847 (hereinafter "the ANS Royalty Litigation"). The
State sought a declaration of its rights under certain min-
eral |eases which require_the producers to pay [*1401)
royalties on the gas and oil they extract from state lands:

“In 1983, the State amended its complaint to add a
claim for underpayment, ofFast royalties, alleqlng that the
producers had systematically underestimated the value of
certain [*3) gas and oil, The producers counterclaimed
for overpayment of royalties. The parties agreed to sever
the gas royalty and other gas claims from the il royalty
claims and to litigate the il royalty claims firs.

_In 1987, after extensive discovery on the ail royalty
claims, several producers, including Exxon, filed suit in
federal court, contending that the pendln? AXS Royalty
Litigation Violated their due process rights and request-
Ing Injunctive and declaratory relief under 42 US.C. y
1983. Standanl Alaska Production Co. V. Schaible. NO



32 F.3d 1399, *1401; 19%
94 Cal. Daily Gp. Service 62

gr-621 (D. Alaska, Nov. 2, 1987). The complaint al-
leged that the outcome of the ANS Royalty Litigation
would substantially affect the Alaska Permanent Fund,
and, consequently, the annual Permanent Fund dividends
Alaska residents receive each year. n2 Because Alaska
state judges and potential jurors arc eligible to receive
Permanent Fund dividends, the producers argued, they
had a financial interestin the case, rendering them uncori-
stitutionally biased.

n2 The Alaska State Constitution requires state
administrators to place 25% of all state oil and
gas royalties in the Alaska Permanent Fund which
I used only for income- roducm(% Investments.
Alaska Const. Art. IX § 15 Under the Permanent
Fund Dividend Program, enacted in 1982 the State
pays Alaska residents approximately 50% of the
income received each year from these investments.
Alaska Stat. §§ 43.23.045(b), 37.13.140. Each per-
son who has resided in Alaska for a year or more -
and thus all Alaska state judges, ptential jurors,
and their family members - are ellglbl_e 10 receive
these payments or Permanent Fund dividends. In
fact, since Alaska judges must have resided in
Alaska for five years and Alaska jurors arc se-
lected from a list of Permanent Fund recipients,
see Alaska Stat. § 09.20.050(b), jurors and judges
arc, by definition, eligible to receive Permanent
Fund dividends. Between 1988 and 199, the an-
nual Permanent Fund dividend paid to each resident
rang(e)g from $826.90 to S952.63, or approximately
3,600 for a family of four.

i1}

Then-District Judtr}e Klcinfcld, an Alaska state resi-
dent, recused himself from the federal case, agreeing that
one might question the impartiality of a ju (%e Who re-
ceives, Alaska Permanent Fund dividends, but expressly
declining to reach the due process issue or rule on the
fairness of the state court forum. R.T. March 8, 1983 The
Chief Judge of the Ninth Circuit then appointed Judge
Belloni, a non-Alaskan, to hear the case.

Judge Belloni ultimately dismissed the producers' §
1983 complaint without prejudice, reljectlnﬂ] the State's
Eleventh Amendment defense, but holding that the con-
troversy was not ripe for federal review because the EJ_YO-
ducers had not raised the bias issue in a state court motion
tr disqualify. Judge Belloni challenged the State to pro-
vide a fair forum, "und invited the producers "to re-open
this federal case” if "the State Officials fail to provide
an unbiased forurn within a reasonable time." Standard
Alaska Prod. Co. Vi Schraible, No. 87-521, Unpublished
Opinion at 7 (D. Alaska June 20, 1983). We ‘affirmed,
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agreeing that “until @ proper motion for disqualification
IS made’in the state court, the dli{)uted factual questions
concerning the alleged bias of all Alaska |**5% judges and
jurors cannot be reviewed by any federal court.” Standard
Alaska Prod. Co. v. Schaible, 874 F.2d 624. 630 (9th dr.
1989), cert, denied. 495 U.S. 904 (1990).

After we_decided Schaible, the Alaska legislature
amended the Permanent Fund dividend legislation to pro-
vide that "income earned on money awarded after trial"
in the ANS Royalty Litjgation would “not be& avail-
able for distribution to the dividend fund." Alaska Stat.
§ 43.23.045(b) (1989) (repealed 1991). In aadition, the
Alaska Supreme Court amended Alaska Rule of Civil
Procedure 4750) to provide diat an Alaskajuror’s eligibil-
ity to receive Permanent Fund dividends did not constitute
grounds for challenging the juror for cause. n3

n3 The amended rule allows chaIIen(t;es for
cause when thejuror “has a financial interest, other
than that of a faxpayer or a permanent fund divi-
dend recipient in the outcome of the case." Alaska
R. Civ. P.47(c)(12) (1989).

After the Supreme Court denied [**6) certiorari,
Schaible. 495 U.S. 904 (1990), and the state court im-
posed [*1402) a deadline for flllngiamotlon to disqual-
ify, Exxon moved fo disqualify Alaska Superior Court
Judge Carpcneti, who was premdmg over the state court
litigation. n4 Exxon arqued that the 1989 amendment
had not cured the hias problem because it did not ad-
dress: (L) payments received pursuant to a declaratory
judgment; PZ)ypayments received as a result of a settle-
ment or summary judgment; or. (32 payments received
8 a result of royalty-in-kind adﬂus mert clauses. Judge
Carpeneti issued a "Notice of Intention to Grant Motion
for Disqualification," concluding that judges who receive
Permanent Fund dividends have'a “direct financial inter-
est or another interest which strongly resembles a direct
interest in the outcome of this casé,” and ruling that the
1989 amendments had not eliminated that interest. In re
ANS Royal%I No. IJU-77-847, Order No. 91-9at 9 (Sup.
Q. Aluska March 14, 1991). Judge Carpeneti also found
that the "Rule of Necessity"did nat apply. Id. He gave the
state seventy days to remedy the bias problem.

nd Exxon contends that this motion was hased
exclusively on state law and argues that it expressly
reserved its '_'rl(g_ht" to have federal courts decide
federal constitutional issues. Appellants' Br. at 24
n.6 (Citing England V. Louisiana State lid. ofMed.
Examiners, 375 US. 411, 11 L Ed. 2d 440. 84 S,
Ct. 461 (1964)).
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In response, in May 1991, the Alaska legislature again
amended Alaska Stat. § 43.23.045, replacing the
amendment with an amendment requiring any award re-
ceived as a result of the ANS Royalty Litigation (includ-
_In? royalty-in-kind adjustments from third parties and
inferest earned on such funds) to be deposited into the
Permanent Fund principal and not made available for dis-
tribution as dividends. Alaska Stat. § 43.23.045%199%

current version at Alaska Stat. § 37.13.145(d) ( )?.

he legislature also enacted a section providing that the
amendment would be automatically repealed if die Alaska
Supreme Court held that eligibility to receive Permanent
Fund dividends under the unamended statute would not
disqualify ajudge orjuror from hearing the ANS Royalty
Litigation. Alaska Stat. § 43.23.045(c ]&991) (current
version at Alaska Stat. § 37.13.145(d) (1992)).

n5 The amended statute provides that

... Income earned on money awarded in or received
as a result ofPheANs Royalty Litigation&, includ-
ing settlement, summary judqmen_t, or adjustment
toa royalty-in-kind coritract that is tied to the out-
come Of this case, or interest earned on the money
or on the earnings of the money shall be treated
In the same manner as other income of the Alaska
permanent fund, except that it is not available for
distribution to the dividend fund, and shall be an-
nually dePosned into the principal of the Alaska
permanent fund.

1781

Judge Carpeneti ruled that these amendments cured
the bias problem and denied Exxon's motion to disqualify.
Exxon filed a motion toreconsider, arguing that the newest
amendments did not eliminate the bias problem because
they did not address the producers' counterclaims and be-
cause the repeal provision "reinforced" each Alaskan's
interest. Judge Carpcneti denied the motion to reconsier
ruling that the producers had waived any challenge based
on the counterclaims and rejecting Exxon’ reliance on
the repeal provision on its merits. A'second superior court
judge affirmed, and the Alaska Supreme Court summar-
ily Oenied Exxon's petition for review and motion for an

expedited appeal. 11P Exploration V. Alaska, No. S-4654,
652, S 4889 (Alas fled Ally 23 1),

_Exxonand Chevron then filed the instant § 1983action
in federal court, again seekmg_to enjoin the ANS Royalty
Litigation. Exxon moved to disqualify Judge Sln?Ieton,
the ‘Alaska District ,Judg)%(asmgned, t0 the Tederal case.
Judge Singleton denied Exxon's motion to disqualify, rul-

9 Daily Journal DAR 11467

ing.that a citizen's eligibility to receive Permanent Fund
dividends is a "bare expectancy," not a financial interest,
and noting that even [**9J. ifjustific-"Mon for recusal ex-
isted, the"Rule of Necessity might require him to hear
the case. Exxon Corp. V. Heinze, 792 F. Sty)p. 7,
(D. Alaska 1992) (citing United States \i 102/, 449 US.
200, 212-16, 66 L. Ed. 2d 392, 101 S. Ct. 471 gslgso)).
Chief Judge Holland, reviewing Judge Singleton’s ruling
pursuant {0 28 U.S.C. § 144, affirmed. Exxon Corp. V.
Heinze, 792 F. Supp. 77, 79 (D. Alaska 1992).

Judge Singleton then denied the producers’motion for
apreliminary injunctionand [*1403) dismissed the com-
Ramt with prejudice, relying on the Rule of Necessity.

T. March 12,1992 at 17. Exxon and Chevron ap{)ealed.
Thereafter, in Aprll 1992, Chevron and Exxon settled the
oil royalty claims and counterclaims. The severed gas
claim$ and counterclaims remain.

Both parties agree that the posture of this case ha
changed significantly since Judge Singlcfon dismissed
it, Toth parties, hovever, urge Us to feexaming Judge
_Smgleton’s orders in light of the facts as they then ex-
isted. \We decline to do so. Because of the settlement,
the %10 correctness of Judge Singleton's rulings, on
the facts as they then existed, iS moot. Northern Alaska
Envtl. Otr. Vi llodcl, S03 F.2d 466, 469 (9th Cir. 1986).
We will_not issue an_advisory opinion on the merits of
J%Jdge Singleton's various orders regarding the settled oil
claims.

However, Exxon urges that its a%)eal IS not entirely
moot, as the severed,gas_ claims and counterclaims re-
main. It asks us to decicle if tiic same bias problems apply
tq the remaining claims and notes that Judge Singleton's
dismissal with E[g&ejudlce may ﬁreglude it from retuming to
federal court. Exxon also emphasizes that litigation before
financially interested judges and jurors raises fundamen-
tal issues of due process, even when the judges' financial
interest Is relatively small. See Connally . Georgia, 429
US. 245, 251, 50'L Ed. 2d 444. 97 S. Ct. 546 (1977)
(parlngz,ma istrates a 5 fee for granting a search wanant
application, but nothing for denying wairant applications,
violates due process); Tumey V. Ohio, 273 U.S. 510, 523,
532, 7L L. Ed. 749, 478, Ct 437(1927) [**11] (paying
adjudicator$12 per conviction, but nothing for acquittals,
violates due process).

We agree that "the Due Process Clause entitles a per-
son to an impartial and disinterested tribunal," Marshall
v. Jerrico, Inc., 446 US, 238, 242, 64 L. Ed. 2d 182, 100
S. Ct. 1610(1980), and that "[a] fair trial ina fair tribunal
Is a basic requirement of due process,” In re Murchison,
349 US. 133, 136, 99 L Ed. 942, 75S. Ct. 623 (1955).
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n6 Moreover, like the more stringent federal judges' dis-
qualification statute, 28 U.S.C. § 455, the Constitution is
concerned not only with actual bias but also with “die ap-
Pearance ofjusticC.” 1d. Thus, the question is not whether
he Alaskajudges and jurors arc actually biased or even
whether they "would do their very best to weigh the scales
of justice equally between contending parties,” 1d., but
whether the alleged pecuniary interest'is sufficlently "di-
rect, personal, fandrsubstantlal" that it "would offer a
possible temptation to the average man." Tumey, 273 US.
at 523, 532. [**12] n7 Regardless of his personal in-
tegrity, "no man can be the judge in his own ease [or]
try eases where he has an interest in the outcome." In re
Murchison, 349 U.S. at 136.

N6 See also Aetna Life Ins. Co. V. Lavoie, 475
US. 813, 822, 89 L. Ed. 2d 823, 106 S. Ct. 1580
(1986); Withrow V. Larlcin, 421 U.S. 35. 47. 43 L.
Ed. 2d 712, 95. Ct. 1456 (1975) (The "probability
of actual bias on the part of ajudge or decisior-
maker IS too high to be constitutionally tolerable"
when “the adjudicator has a pecuniary interest in
the outcome."i; Gibson V. Berryhill, 411 U.S. 564,
36 L. Ed. 2d 488, 93 S. Cl. 1689 (1973); Ward v.
Mage ofMonroeville, 409 US. 57, 34 L. Ed 2d

267,93 . Ct. 80 (1972).

lut see In re New Mexico Natural Gas
Antitrust Litigation, 620 F.2d 794 (10th Cir. 1980)
(re rsing judge's d“msion to recuse himself from
<'firh might reduce state residents’ utility
mirginia Elec. & Power Co., 539 F.2d

- 1976) (same).

[**:U]

_ However, as Alaska emphasizes, this ease also im-
plicates other serious issues, such as a state's sovereign
Interest in its courts, the need to prevent the federal sys-
tem from being used as a strategic forum for delay, and
litigants" interest in the speedy resolution of cases. Federal
courts have long hesitated to interfere with on—golng state
litigation, and have repeatedly recognized the dangers of
doing so. See, e.g., Younger V/ Harris, 401 U.S. 37. 43, 27
L. Ed 2d 669, 91 S. Ct. 746 (1971). Given the disruptive
effect ofallowing parties to transform every challenge toa
state tribunal into a federal due process claim, we will not
lightly interfere with pending state litigation. Schaible.
874 F.2d at 629,

[¥1404] Balancing these interests, and examining the
ease as It currently exists, we conclude that Exxon's due
process claim is not ripe for federal review. See Abbott
Lab. v. Gardner, 387 US. 136, 148-49, 18 L. Ed. 2d
681, 87 S. Ct. 1507 (1967). Whether a dispute is ripe de-
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ends on "the fitness of the issues forjudicial decision and
F’*MA the hardship to the parties of withholding court
consideration.” Id. at 149; Assiniboine & SouLx Tribes of
the Fort Peek Indian Reservation V. Bd. o fOil & Gas, 792
F.2d 782, 789 (9th Cir. 1986). A claim is “fit for deci-
sion ifthe issues raised arc Prlmarlly legal, do not require
further factual development, and the challenged action is
final." Schaible, 874 F.2d at 627.

Here, Exxon's bias claims require further factual
development. The parties have filed no pleadings and
conducted only limited discovery on the_remaining gas
claims and counterclaims. Without any information on
these claims' value or their potential impact, if any, on
Permanent Fund dividends, we cannot weigh intelligently
the potential bias of Alaskajudges andjurors or determine
whether their alleged interest"has “sufficient substance
to disqualify them, given the context in which this ease
arose,” Gibson, 411 U.S. at579.

Moreover, Exxon concedes that the settlement and
Alaska's curative legislation have eliminated much of the
bias [**15] problem. It argues that hias remains (1) be-
cause the gas counterclaims might reduce the funds avail-
able for dividend distribution and (2) because the rePeaI
P_rowswn implies that State litigation proceeds might ul-
timately be distributed as dividends and has a subjective
impact on jurors.

However, on the counterclaims, Exxon has shown
only that the curative Ieglslatlon docs not mention the
counterclaims by name. Ithas not shown that state courts
will interpret thé law in such awa¥ that the counterclaims
will actually affect the Permanent Fund dividends. State
courts might, for example, rule that, any recovery on
the counterclaims will S|mﬁly reduce the States recovery
on other claims, such as the settled oil claims. We can-
not tell, based on the record, whether state courts will
interpret slate law so as to eliminate the counterclaims'
potential ir pact on Permanent Fund dividends. Nor can
We (etermine whether any of Exxon's counterclaims have
merit: The State argues that, on some claims, Exxon has
paid no royalties, and thus cannot counterclaim for over-
payment of royalties. Such issues require further factual

development.

~ Exxon's arguments about jurors' subjective percep-
tions of {**,16] ‘the Fund or lack of understanding of the
curative legislation do not apply to ongoing discovery and
will have 1o impact unless and until the ease goes hefore
ajury. Exxon concedes that Alaska Jludges will under-
stand the curative legislation, and will not be confused
about the litigation’s capacu%/ to increase their dividends.
Moreover, as the State emphasizes, anY "Subjective" ju-
ror bias might be uddresscd by a Froper y conducted voir
dire. Los Angeles Memorial Coliseum Comm'n Vi NFL,
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32 F.3d 1399, *1404; 1994 U.S.App. LEXIS 21908 ** 16
94 Cat. Daily Op, Service 6273, 94 Daily Journal DAR 11

726F 2d 1381,1400 (%t Cir.), cert, denied, 469 U.S. 990
(1984).

Exxon has not shown that withholding review will
cause it substantial hardship. Abbott Lab., 387 U.S. at
148, Extensive discovery must occur before the ease is
ready for trial. Exxon does not allege that any remaining
bias problems afToct Alaska gj,dges' fiiness to rule on dis-
covery issues and does not object to Alaskajudges rulin
on discovery issues. In fact, Exxon emphasizes that, i
necessary, the case can be removed to anather forum after

discovery is complete.

Because the parties have not yet developed a factual
T*17] record on the value of the remaining claims or
their potential impact (ifany) on Alaska Permanent Fund
dividends, we cannot evaltate Exxon's bias claims on

their merits. Exxon does not object to state judges presid-
ing over discovery, and many of its arguments pertain to
jurors, not udges. This ease'may never %o to ujury, and,
I it does, fhe State may be able to remedy any problems
of subjective juror bias with a properly conducted voir
dire. Thus, the ease is not ripe for review.

\We express no opinion on the merits of the parties'
arfgﬁments regrardlng abstention and  1*1405] the Rule
0f Necessity. The district court order dismissing Exxon's
complaint with prejudice is VACATED, and lire ease is
RdE_MANDEDtothedlstrlctcourttodlsmlsswnhoutprej-
udice.

VACATED and REMANDED, neither party to re-
cover costs on appeal.



Amerada llcss Cl ronology rc: bias issue

1 September 2, 1977. Stale of Alaska files lawsuit against 19 oil producers related to underpayment of
royalties. State o fAlaska V. Amerada Hess Corp., ctal., No. JU-77-847 Civ. (Super, Ct. Alaska).

2. November 2, 1987. F oducers file suit in federal district court, Standard Alaska Prod. Co. V. Schaible,
No. 87-621 (D. Alaska), claiming PFDs create impermissible bias forjudges and jurors in Am Hess
case.

3 1938, JudgF? Kleinfeld issues unpublished decision recusing himself from the federal case because of
receipt of PFDs. Case assigned to Judge Belloni in Oregon.

4, June 20, 1988. Judge Belloni issues unpublished decision finding bias issue unripe and challenges
Alaska to provide a fair forum for case.

b. April 29, 1959, Ninth Circuit dismisses federal bias case as unripe. Standard Alaska Prod. Co. v.
Schaible, 874 F.2d 624 (9" Cir. 1989), cert, denied, 495 U.S. 904 (1990).

6. Ma%/ 13, 1989. First Am Hess segregation enacted. CSIIB 276?Fin) am, ch. 38, SLA 1989 (amending
AS 43.23.045(b) to segregate income from "money awarded after trial" from PFD fund).

1. October 12, 1989. Alaska .Supreme Court amends civil and criminal rules to provide that receipt of
PFD docs not dprovld_e basis for challenging ajuror for cause. Alaska S.CI. Order 1013 (amending Civil
Rule 47(c) ana Criminal Rule 24(g)).

8. March 14, 1991. Judge Carpcneti issues “Notice of Intention to Grant Motion for Disqualification," and
indicating that 1989 segregation Ieglslatlon did not go far enough to remove bias issues. State o fAlaska
I Amerada Hess Corp., etal., No.lJU-77-847 Civ., Order 91-9 (Super. Ct. Alaska).

9. June®6, 1991, Second Am Hess segregation enacted. HCS CSSB 213(JUD), ch. 18 SLA 191 (adding
new subsection to AS 43.23,045 to segregate income from "money awarded in or received as a result’
of the Am Hess ease from PFD fund),

10, August 23, 1991. Judge Carpcneti rules that the new legislation cured the bias problem and the Alaska
Supreme Court denies petition for review. 111" Exploration V. State ofAlaska, No. S-4654, S-4662. S-
4639 (Alaska 1991).

10 1991 Oil producers re-file federal bias suit. Exxon Carp. V. Heinze, Civ. A 1-043,

12 February 24, 1992. Judge Singleton issuesorder_declininB to recuse himself from case on account of
receipt of PFD. Exxon Corp. I. Heinze. 7192 F.Stipp. 72 (D, Alaska 1992).

13 March 3, 1992. Judge Holland affirms Judge Singleton’s ticcision and declines to remove reuse himself
as well. Exxon Corp. v. Heinze, 792 F.Stipp. 77%D. Alaska 1992).

14, July I. 1992 Current Am Hess seﬂregation enacted. 11CS CSSB 39 (FIN), sec. 19 ch. 134, SLA 1992
(same language as in second Am Tless segregation, but enacted at AS 37.13.145(d)).

15 April 1992. Oil phase of Am Hess litigation settles.

16 April 17. 1994. Ninth Circuit determines that agpeal of refusal to recuse by Judges Singleton and
Holland are not ripe. Exxon Corp. V. Heinze, 32 F.3d 1399 (9nCir. 1994).

17, March 19%. Gas phase of Am |less litigation settles.

Prepared b}/ Mike Barnhill, AAG March 9,2005

Department of Law
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Cheryl Frasca January 28, 2005

Re: Repeal of Amerada Hess earning sequestration
requirement in AS 37 13.145(d)

MEMORANDUM State of Alaska

Department of Law

To:  Cheryl Frasca Date: January 28, 2005
Office of the Governor
From:  Wilson L. Condon Tot. No..  269-5255
Assistant Attorney General
QOil, Gas & Mining-Anchorage FiloNo.  N/A
Re: Repeal of Amerada Hess

earning sequestration
requirement in AS 37.13.145(d)

INTRODUCTION

In 1991 the legislature enacted the current version of AS 37.13.145(d) as part of
provisions governing management of the Alaska Permanent Fund Corporation (“APFC”).
The statute imposes a financial sequestration requirement on earnings from settlement
proceeds received by the State in ANS Royalty Litigation, commonly known as the
Amerada Hess (“AmHess™) litigation. In relevant part, AS 37.13.145(d) requires that:

[1Income earned on money awarded in or received as a result of State
v. Amerada lless, et al., 1JU-77-847 Civ. (Superior Court, First Judicial
District), including settlement, summary judgment, or adjustment to a
royalty-in-kind contract that is tied to the outcome of this ease, or interest
earned on the money, or on the earnings of the money ... is not available for
distribution to the dividend fund, and shall he annually deposited into the
principal of the Alaska permanent fund.

The legislature adopted the statute in order to negate an argument advanced by
producers during the Am!less litigation that no Alaska judge orjuror could he impartial in
the adjudication of the matter because they had a financial stake in the outcome. According
to the producers, any judgment returned would ultimately be deposited into the Alaska
Permanent Fund, affecting the size of the annual Permanent Fund Dividend (“PFD”).

Page 13



Cheryl Frasca Januaty 28, 2005
Re: Repeal of Amerada Hess earning sequestration
requirement in AS 37.13.145(d)

All issues in the AmHess litigation were concluded and the case dismissed in 1995.
Since the statute was adopted, the APFC has always used a separate sub-account to isolate
any AmHess proceeds and the income earned on those proceeds. This sub-account is part of
the principal account of tho permanent fund. The purpose of the sub-account is: (1) to
ensure that AmHess earnings are not included in the amount from which the PFD is annually
paid; and (2) to track the amount to be transferred annually from the Fund’s realized
earnings account to Fund principal, and thereafter be allocated to [he AmHess sub-account.
Presently, no additional AmHess litigation proceeds are due from the producers, but annual
earnings allocations and adjustments continue to be handled in conformity with AS
37.13.145(d).

Il.  QUESTIONS PRESENTED

L Can the legislature repeal AS 37.13.145 at this time?

1. SHORT ANSWER

L Yes, the legislature has authority to repeal the provisions of AS 37.13.145.
However, the bias challenge aised by the producers in AmHess is one that is
capable of repetition in future litigation. Most likely, it would be raised
again.1 Therefore, repeal of AS 37.13.145 may undermine the State’s position
in future litigation that Alaskajudges and jurors are not financially impacted
by litigation proceeds. The producers will argue that an agu mcnt by the
State to segregate future litigation proceeds is illusory. They will contend that
any segregation requirement will eventually be repealed, and the money
thereafter commingled with PFD funds. Thus, under their argument, judges
and jurors will retain an expectation of recovery from the proceeds in the
matter before them, thereby requiring their disqualification.

IV. DISCUSSION

As long as there are no contractual promises enforceable under the federal Contract
Clause," a valid general act may effectively repeal or supersede the provisions of a prior

This is so because the disqualification issue was never fully litigated on the merits
through appeal in either the state or federal litigation arising out of Hess.

U.S. Const, art. 1, § 10, cl. 2 (‘[njo State shall... pass any ... Law impairing the
Obligation of Contracts.*’).

‘age 14



Cheryl Frasca January 28, 2005

Re: Repeal of Amerada Hess earning sequestration
requirement in AS 37 13.145(d)

act.3 Here, there is no contractual promise with the Antiless parties to maintain a
sequestration requirement for any fixed period of time, or indefini ely. Nojudicial order
mandates the treaUnent. The reasons prompting enactment of the provision became moot
when all issues in the case were settled in 1995. Thus, as a legal matter, the legislature is
presently free to repeal the sequestration requirements of AS 37.13.145(d).

In practical terms, repeal of AS 37.13.145(d) would mean that the annual realized
income of the Fund would be increased by the amount earned from approximately S400
million of assets. Under the current distribution formula, this means that the amount of the
annual PFD would be increased as a result of inclusion of AmHess proceeds in “the amount
available for distribution to the dividend fund."4 The AmHessjudges a*d potential jurors
will now belatedly realize larger PFDs from repeal of the provision.

Although no legal obstacle impedes repeal of AS 37.13.145(d), the legislature may
care to balance the benefits of such repeal versus the potential negative consequences. In
the benefit column, there will be fairly insubstantial savings of APFD accounting time and
bocxkeeping entries isolat' Ig the funds and the earnings on those funds. Also in the benefit
column, there will be an increased annual PFD available for all Alaskans. In the negative
column, the legislature may have furnished the producers an evidentiary basis to argue in
future litigation that “we all know that proceeds of this lawsuit will eventually find their
way into the PFD, and therefore, no Alaskan judge orjuror can be impartial.”

| cannot say that a future state or federal court would entertain such an argument
based on a one-time incidence of repeal. It is even more tenuous to suggest, as the
producers would, that Alaskan judges and jurors follow the requirements of PFD accounting
so closely to know of the repeal of AS 37.13.145(d). However, it may unnecessarily
complicate future litigation. Therefore, in the absence ofa more compelling justification for
repeal than I currently see, 1would :ounsel leaving the statute on the books.

WLC:AMP:ch

State v. Lewis, 559 P.2d 630 (Alaska 1977). cert, denied, 432 U.S. 901.

AS 37.13.145(d).
Page 15
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March 8, 2005

Memorandum

TO: Representative Lesil McGuire

FROM: Patricia Young | \i/U j»
Manager Fv~h V

YA SR e s (ReRydly L)

As | understand it, the core question behind your request for background on A(TB'&[hFBS, has to do
with the language in AS 37.13.145(d) which specifies as follows about proceeds from the case:

. income earned on money awarded in or received as a result of S&GVAM"BS, d

d., 1JU-77-847 Civ. (Superior Court, First Judicial District), including settlement, summary
judgment, or adjustment to a royalty-in-kind contract that is tied to the outcome of this case,
or interest earned on the money, or on the earnings of the money shall be treated in the

same manner as other income of the Alaska permanent fund, except that it is not available
for distribution to lhe dividend fund, and shall be annually deposited into the principal of the

Alaska permanent fund.

This provision was a very narrow piece of legislation, designed specifically to address the defendants' claim
that any judge and jurors in Alaska would face an insurmounl Wme\s/tpﬁrﬁ%gey would all
be permanent fund dividend recipients. The attached copy of h 3d 1399
3994,41).S. Ap%% story of the conflict of interest issue and its resolution in the
m] (aka As you will see, the court ruled that the final version (the current version) of
the law cured the bias problem. When all avenues of appeal on the conflict of interest issue ran dry, the

producers settled the oil royalty claims and counterclaims. The underlying issues never came before ajudge
and jury.

Tamara Cook, legislative counsel, notes that a settlement agreement that prescribes how the recipient

party can use the money would be a very unusual document. Ms. Cook believes that in this situation, there
can be no conflict because there is no judge or jury making a decision. She suggests that the Department ol
Low review their copies of the settlement documents for any language that limits the use of the funds.

I hope this is helpful. Please let me know if you hove questions or if | con provide you with any other
information.
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1992
1993
1994
1995
1996
1997
1998
1999
2000
2001
2002
2002
2003
2004

Source; Alaska Permanent Fund, 12/15/2004

Beginning

Inception

82,099,000

98,510,000
111,723.000
173.440,000
176.300,000
184,147,000
208.769,000
208,769,000
215,655.000
229,242,000
194,083,000
194,083.000
194,083,000

Total

Amerada Hess Settlement

Realized Earnings (over inflation) Inflation-proofing

Principal
Total Soltlomont
Contributions Ending Beqinning Additions Ending Beqinning Additions Ending Principal
62.099,000 82,099,000 (] (0] 0 0 2,005,000 2,005,000 84,104,000
16.411 ’000 98,510,000 0 4,6*11.000 4.641,000 2,005,000 4,541,000 6,546,000 109,697,000
13 213’000 111,723,000 4,641,000 5.620.000 10,261,000 6,546,000 3 615,000 10,161,000 132,145,000
61 ’717 ,000 173,440,000 10,261,000 6,145,000 16,406,000 10,161,000 5,060,000 15,221,000 205,067,000
2,860’000 176,300,000 16.406,000 18.441,000 34,847,000 15.221.000 5,864,000 21,085,000 232,232,000
7’8471000 184,147,000 34.847,000 21.377,000 56,224,000 21,085,000 7,058,000 28,143,000 268,514.000
24’622’000 208,769,000 56,224,000 31,254,000 87,478,000 28,143,000 6,853,000 34.995,000 331,243,000
’ ’ (] 208,769,000 87,478,000 36,086,000 123.564.000 34,996,000 5,102,000 40,098,000 372,431,000
6,880,000 215,655,000 123,564,000 30,331,000 153,895,000 40,098,000 8,307,000 48,405,000 417,955.000
13’,587’.000 229,242,000 153,895,000 7,687.000 161.582.000 48,405,000 14,543,000 62,948,000 453,772,000
(35,159.000) 194,083,000 161,582,000 (23,384.000) 138.198.000 62.948,000 (5,154,000) 62.112,000 394,393,000
0 194,083,000 138,198,000 [¢] 138,198,000 62,112,000 4,318,000 62,112.000 394,393,000
0 194,083,000 138,198.000 (6] 138,198,000 62.112,000 6,160.000 68,272,000 400,553,000
0 194.083,000 138,198,000 14,713.000 152.911.000 68,272,000 9,133,000 77.405.000 424,399.000
194.083,000 Total 152.911,000 Total 77,405,000

Note. FY2002 reduclions are Me result of an audit correction ol an over deposit of settlement principal and related earnings.
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April 4, 2005

Govunor Frank Minkowski
State of Alaska

Box 110001
Juneau, AK 99811

Dear Governor Minkowski.

A:ire March 31, 2005 meeting the Craig City Council reviewed the Amernria Hess
proposal now before the legislature. The council supports the proposal.

The unique nature of the Amcnrda Hess fund provides an opportunity to meet pressing
State and local capital needs around Alaska. Because Amerada Hess earnings cannot
count toward annual Permanent Fund Dividend payments, appropriating the earnings
toward many capiral projecis statewide provides tangible benefits to Alaska residents.
Included in these benefits ate the many economic development piojccts in the proposal,

including lease lot development at statewide airports, the Transportation Access to
Resources Initiative, and otho.-s.

The proposed uea of earning* fmm tim Amerada Hess fund will benefit all regions of
Alaska. The City of Craig supports this effort and will encourage the Alaska Legislature
to support the proposal as well.

Cc:  Raqi, Bill Thomas
Sen. Albert Kookesh

(907) 826.3275 - Fax (907) 8260278 P.0. Box 725, Cruiu, Alaska 99921

SH/fcD JO M 13 B4ZC9rorB6 zriro sGO0Z/n:/r0



04-20-05  08:38anm From-0ffice of the Covornor - Anchorage

PRINCE OF WALES COMMUNITY ADVISORY COUNCIL

po Box 725

ChaJ.rtn«n: Jon noliing, Craig
¥|EOCI COamW|n| Art King, tfaukhfci fr| AK 99921
TTMburdn Claim, Urle«, Coeiniii cove TAX; (QAYJ 02C-2S78

January 28, 2005

Governor Frank Murkowski
State of Alaska

Box 110001

Juneau, AK 99811

DearGovernor Murkowski:

Prince of Wales Community Advisory Council fPCWCAC) is an association of
communities on Prince of Wales Island (POW) dedicated to improving the quality of life on
Prince of WalJea. POWCAC aclu’evcs this goal by acting in an advisory capacity to State and
Federal agencies concerning issues that affect Prince of Wales communities.

POWCAC me: on March 30 Naukoii. Among the issues discussed was the Arnerarla
proposal. POWCAC supports the proposal,

Tku unique nawre ofthe Ameruda Here fund provides an opportunity to mew pressing
State and local capital needs uround Alaska. Because Amerada Hess earning* cannot
count toward annua! Permanent Fund Dividend pjyments. appropriating the earnings
toward many capita] projects statewide provides tangible benefits to Alaska residents.
Included in these benefits arc the many economic development projects in the proposal,
including lease lot development at statewide airports, the Transportation Acccsc to

Resources Initiative, and others.

The proposed uoe of earnings horn the Amerada Hess fund will benefit all regions of
Alaske. FUWCAC supports this etTon and will encourage the Alaska Legislature tu

support the proposal as well.

iHUipg .
POWCA& Chairman

Scnutor Albert Kookesh
Senaior Ben Stcdman
Rtfprewenintive Jim Elkina
RopnesenMtivo Bill Thomas
PARTICIPATING COMMUNITIES
_ (VrUmwo Cnv» >7.mic Mnllic Hyrtnpj uo. hCinjvtv* Nflnkdl. Thnrnn Ray. WhM'n Pn«t

elcc9jal.eb [.LitH cooc/HZ/rn

lo 35vd DTVHO X AilD



FAX NO, 907 338 9218 P, 01/01

APR-15-2005 FRI 01:34 PM AHFC EO
APR-00-2005 15:49 RHBA 9075223757 P.02

Affiliated vriih Na HB

April 8, 2005
apk

The Honorable Frank Murkowski 18 2005
Governor, State of Alaska

P.O. Box 110001

Juneau, AK 99811

Governor MurkowBKki:

The Anohorege Home Builders Association is writing to you in support of the two bills you introduced,
House Bills 187 and 188 that, if passed, would sell bonds for S343 million m capital projects to be pald
back with the earnings of the Amerada Hess fund in the Alaska Permanent Fund The bills are currently

in the House Finance Committee.

The Amerada Has fund is a sub-account ofthe Permanent Fund that resulted from a settlement with oil
companies about ten years ago. By law it can't be used to pay permanent flmd dividends. Its only
purpose to this point s to get larger and larger and it has grown to 5424 million. Your plan is to take the
earnings of the Amerada Heai fund tn sell 5343 million worth of bonds to fund capita] projects from
around the state. The debt service payments would be pajd using the earnings of the Amerada Hcis fund.

Included sn the $343 million are important road projects across the state that would do everything from
providing acceai tn areas of the state ourrently unavailable for economic development to relieving traffb
congestion problems in Anchorage, Mat-Su and other areas of the state that have reached dangerous
levels. Many ofthe growing deferred maintenance needs of the state would also be addressed.

Our construction industry needs these roads to continue to provide housing for the oitizena of Alaska. It
makes a lot of sense to use a fund whose only purpose is to jet bigger and bigger for infrastructure that

would benefit the entire stale.

The Anchorage Home Builders Asaocianon is a non-profit trade associauon roprcaenting more than 330
members who arc residential builders, nimodelors and businesses related to the construction industry.

Sincerely,

Harley Sudibury
President
Anchorage Home Builders Association

“Building Better Places to Live, Work and Play”
ANCHORAGE HOME BUILDERS ASSOCIATION, INC.

*301 Schoon Stmt, Suit* 200 *Anchorage, AK 99518 *(907) 522-3605 * Fax 907 522-3757
TOTAL P .07
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COMMCRCT

Benefactors
AC5 Qiiactory
Alula Airlftl«

Aiulu Communicator.!

Alula Differi Parting *

April 13, 2005 AIt|thRUImd
!‘ ?ﬁr%dm .

« AWdWYfftffl
% -2»Mcg any -

Governor Frank Murkowski .
State of Alaska ‘, AJA_II/;-),J\EOM'
(907)451-2858 F * Jtfttorplorafe'wi.Inc..

. cMiohichi*'. ;
Dear Governor Murkowski, Atoka, im

. ) OrtoXSttIr K' |nk

The Greater Fairbanks Chamber of Commerce (GFCC) recognize? ana Op<(gn : -
applaudg the efforts of the Governor and the Legislature in pursuing a " bijfralEnprs, .
progressive, yetresponsible and reasonable, 2006 capital budget. v Poyo:vll ’

) ) ) '&q0*iiiiobr 'l
To that end, we have reviewed the discussion advanced hy SB155 and the Tl Bgm‘l o
Governors' proposed use of Amerada Hess funds (HB1S7/188 and SB *e ';Og?kegﬁ TR
121/122). JafliUrilo 0 ay NrvykMtocr

"o jart>*ofi ddMlcmg Inc.

First, the GFCC strongly supports Northern Region capital projects a_rld t|/H>«ak>M«l#)ItlBC|p|t|J

D««JIX>nrr

improvements such a9 Dalton Highway upgrades and maintenance, Interior

transportation projects such as those prioritized hy the Fairbanks 31, fiUid»ScNaCivUU: v

Metropolitan .Area Transportation (PMAT) Policy Committee, and rtbE'bwi*i Bink AJIA |
responsible capital improvements and maintenance for the piblic school L1(AHSciti'jurct]
system and the University of Alaska-Fairbanks. Many of these are included FERm
in the attached GFCC ?0t)5 Legislative priorities. .«
v-Culm HER it m
Second, we have encouraged the Legislature, in both past and present years,  uUS S S iU
to consider using Peimnnent Fund earnings reserve to help support state o % Atwtik «
services and projects, while inflation proofing the principal of the fund i MAC  fimlitTIbfii
(rather than the market value), and continuing to pay a reasonable annual ! UcI\/DdUryIII»r"
dividend The Legislature currently has the authority lo, and should, use SwUsun Xeci
Permanent Fund earnings under the current system as necessary okoor UNCwrTTkC/mpei)
SatStWbTU VM o+
Third, we believe that the mpunaibk* and efficient use of Amerada licss SMVrlticrd, lifonfct. Mettviy
earnings to help meet the State's needs and to odvnncu critically needed j vjivvatnic
1TrtdrfrOfrskaTriXrltfwu*

capital and infrastructure projects makes sense.
Qeiri/My of Kttkk Ps»Nml»

tWAISCoilAOxc 1'

WrStftgri

Uotrl t
“ft 0 >rtrTriu.n C ttrr
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CHAMBER

fOMMTIEIRCE

With these positions in mind, wc urge the Legislature and the Governor to
actively work together in unity to reach consensus by the end of the session
regarding the use of these valuable revenue sources. Your mutual leadership
Is absolutely necessary to bring many important and much needed Statewide,

Interior and Northern Region projects to timely reality.

The Greater Fairbanks Chamber of Commerce is committed to assist you in

your efforts to build a better Alaska.

Sincerely,

Wi 7

Norman Phillips, Jr. Margaret Russell

Board Chair Government Affairs Gicir
CC: Governor Frank Murkowski

Alaska State Legislature

FAIRBANKS GOV OFFICE

PAGE 02702

P

800 Cushman St, Suite 114, Fairbanks, AK 99701
phone: (907) 452-1105, fax: (907) 45&-69S8

e-maih fUflafajVbanocKjmbv.org
wtbsitr www.fairtranfescKimber.org

340

Benefactors
ACS DPrctory ;
Alwla AM(IW ~»

. Aliika CenTuBUoteHjonr
Jys’rme
Alaska£>tgKa) Prwftf

Atok* cVIfonl,

AMa.USAMeal
m- 'C/WtUoton

U1 AHtartoA*.
* %@t\@g@fOf{iPrtaiiy, o
ATFITM«*i«n

o . BP forptomtfalfi, ImS

o mxiu. tfo g, *\o
. O nocsPrif »Ambv'nc

Lanien Livingston - i<Defignptila m" t
Tresfdent/CEO - i ey

. t 1

’5>|(b3r|f[krf|1 »\Qﬁ
S b'pwa |
rUrt|»|>3 '[/I’I7|’\I*‘\/\/»|\/|VE» 1

. itAIrfo
. b»rfftrVRA»Wt

ﬁmw’éimetlcrpm !
" hT|bJ"bP**iw(Cxevlic
rwt Nefiov. I W 1 IrAtoSa
r WHU Kiffturtrt
flc4|iw AfiUa
, HO L,
c*whuvjrrunnfir%

rrrt| Aﬂ\ Woo

MAGIW raggJr UL'Noo
*o VifUeJCow-fink
" . sNortEriuftUdt
«,on DVraono Uvryuny
S0 6n*t flowrf* A (pftjr
uid, 1CRW
. TwrUttfcr.Ofnc .
TilonCctSIAItr Oprr«
Vn*«t»V"f AintafeVbtnir
Inth<»CfctoACn*
5 NdirtM>

- i\./w uk r«IIUéuIWI
a*Conv>roi>Centrr . .


http://www.fairtranfescKimber.org

lilt |w LWsi Hbii i. 1 Mmil

inn iiv. r.

Introduced bg le}/ Mm%%chy

Actlon A opted
Vote: Unanlmous

CITY OF PALMER, ALASKA
RESOLUTION NO. 05-008

A RESOLUTION SUPPORTING GOVERNOR MURKOWSKI'S PROPOSED USE OF
A/LIERADA HESS SETTLEMENT FUND PROCEEDS TO IMPROVE THE STATE'S
TRANSPORTATION SYSTEM AND TO COMPLETE OTHER STATE AND MUNICIPAL

C VPJTAL IMPROVEMENTS

WHEREAS, Stale Funds to finance capital projects hove been limited for o number of
ytits due to the State’s reliance on fcdcial funds to pay for capital projects, resulting in project

dt ays and added cost; and,

WHEREAS, Governor Murkowski’s Amerada Hess proposal, which if approved will
ol ow proceeds from Amerada Hess settlement funds to be used for capital project funding, will
al ow the State to begin construction on needed capital projects considerably faster than if

fe Icrally funded, and.

WHEREAS, Governor Murkovvski’s Transportation Initiative proposes specific projects
cl giblc for Amerada Hess funding, including the Bogard Road extension to the Glenn Highway
at 1 planning for improvements to the Palrncr-Wasilla Highway, that will reduce congestion,
in prove traffic safety, reduce travel limes, and improve worker productivity; and,

WHEREAS, Governor Minkowski's Transportation Initiative includes regionally
si nificant transportation projects such as the Glenn Highway Corridor improvement that will
hi >c d direct, positive impact on Fulmer residents commuting to work in Anchorage; and,

WHEREAS, Amerada Hess funds may also be used for other projects, such as the
ex enston of public water ind scw-er utilities from the City of PaJmcr to the area of the new

re ,ionaJ hospital.

NOW, 1HEREFORE, BE IT RESOLVED by die City Council of the City of Palmer that
th City Council supports the use of Amerada Hess settlement proceeds to fund covernor
M ukowski’s Transportation Initiative and other capital projects, including the project to extend
pi nltc water and sewer utilities to the area of the new regional ho.spital, .and supports passage by
th Alaska Legislature of HB 187, HB 188, SB 121 and SB 122 to establish the Alaska Capital
Fi id and the Alaska Capital Corporation to allow use ol Amerada Hess settlement proceeds for

th :;c purposes.
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Adopted: Apnl 12,2005

WASILLA PLANNING COMMISSION
RESOLUTION SERIAL NO. OS- 07

A RESOLUTION OF THE WASILLA PLANNING COMMISSION SUPPORTING THE
GOVERNOR’'S PROPOSED CAPITAL INFRASTRUCTURE IMPROVEMENTS.

WHEREAS, the City of Wasilla is one o' the fastest growing communities within
the State of Alaska; and

WHEREAS, Governor Murkowski has proposed funding a list of capital projects
that Includes projects vital to the City of Wasilla such as the Wasilla Transportation
Corridor, the Bogard Road extension and the Palmer Wasilla Highway that will greatly
reduce traffic congestion, improve traffic safely and reduce travel time; and

WHEREAS, the Governor's proposal Includes tourism promotion projects that
will have a positive and direct Impact on residents and businesses in tho City of Wasilla;
and

WHEREAS, State funds to finance transportation projects have been limited for
a number of years due to the elate’s reliance on federal funds, resulting in many delays

and addod development costs; and

WHEREAS, state funding will allow construction cf capital projects faster than if

the projects are federally funded.

NOW THEREFORE BE IT RESOLVED, that the Wasilla Planning Commission,

supports the Governor's proposed capital improvements project list; and
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that the Wasilla Planning Commission

BE IT FURTHER RESOLVED

recommends that the Wasilla to Big Lake Trail be added to the list of tourism projects

included in the Governor's proposed capital improvements.

ADOPTED by the Wasilla Planning Commission on V /’z. / ,2005.

STAN TUCfcER, Chairman
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Sponacred by: Assenblymember Allor.
Adopted: 04/05/C5

KATANUSKA-SUSITNA BOROUGH
RESOLUTION SERIAL NO. 05-044

A RESOLUTION OF THE MATANUSKA-SUSITNA BOROUGH ASSEMBLY SUPPORTING
THE GOVERNOR®"S FROPOSED USE OF THE AMERADA HESS SETTLEMENT FUNDS TO
IMPROVE THE STATE"S AND BOROUGH"S TRANSPORTATION SYSTEM AND OTHER

STATE AND t~UNICIPAL CAPITAL IMPROVEMENTS.

WHEREAS, the Borough®"s above average population growth has

placed additional shrams on the existing road network creating

moro congestion and reducing traffic safety; and

WHEREAS, State funds to finance capital projects has been

limited for a number of years due to the States reliance on federal

funds to pay for theee capital request.”, resulting in many delays

and added costs. This funding mechanism through Amerada Hess will

allow the Stat? to begin construction for our well needed capital

projects considerably faster than if federally funded; and

WHEREAS, the Amerada Heaa proposal puto the fund to work for

Alaskans, creating ;jcb opportunities, a vibrant economy, ,,nd access

afforded by rc~do and improved transportation; and

WHEREAS, the Borough supports tho funding ol capital projects

through the Amerada Hess proposal that putri this aathinmerit money

to work icr Alaskans m wave that will improve cur liver, reduce

tuvKl Ic congestion in the Matanuska-Susitna Horc.ugh, create access

Important projects for Alaskans; and

to ccnmur.itiwe, and devolop

WHEREAS, traffic congest,ior. ir.craatlefl travel times which

negatively affects business expenses and reduces worker

productivity; and
P.*.gl ol 3 Rraolctlop. Sert:il Mi CS-04t
Im fo. vt-cau
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WHEREAS, Governor Murkowski has proposed the use of Amerada

Hess settlement proceeds to fund needed transportation improvements

arid other state and municipal capital projects; and

WHEREAS, the Governor®"s Transportation Initiative 1includes

important Borough transportation projects such as the Bcgard

Extenaion, the Palmer-Wasilla Highway, and the W asilla *

Transportation Corridor <chat will greatly reduce congaoticn,

improve traffic safety, reduce travel tirr.ee, and improve worker

productivity/ and

WHEREAS, the Governor®s Transportation |Initiatives 1includes

regionally significant transportation projects such as the Glenn

Highway Corridor improvement that will have a direct, positive

impact on Rorcugh residents commuting to work 1in Anchorage; and

WHEREAS, Amerada Hess funds would also initiate additional

growth in the Borough, both tHBidentlal and commercial, by allowing

tho completion of the water and sewer extension from the city of

Palmer to the new hospital, thereby creating many new employment

opportunities; and

improvements that would occur 1in the

WHEREAS, other capital

Borough through the use oi Arrerada Hess Settlement proceeds include

Byerj Hake /md Nancy Hake campground rehabilitation, Willow

Maintenance Station replacement, and the provision of local match
lor Congreai.inr.ul transportation related earmarks; a-.:

WHEREAS, funding Borough related campground improvHTiintw will

address necessary major maintenance work while also improving th*?

2d#3a i at i Keoaluciem No. 05-C4«
'm No. 05 COS
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quality of 1life for Borough residents ar.d those visiting the

Borough; and

WHEREAS, replacing the Willow Maintenance Station ia

critically needed in order to provide effective highway maintenance

and sr.ow removal service within tho GGorge Parka Highway corridor;

ar.d

WHEREAS, tho use of the Amorada Hess Settlement proceeds will

have no impact or. the Alaska Permanent Fund Dividend.

WOW, THEREFORE, SE |IT RESOLVED, that the Matanuaka-Susitna

Borough Aosembly supports the use of the Amerada HeGE Settlement

proceeds to fund the Governor®s Transportation Initiative and other

critically needed state and municipal capital projects,

BE IT FURTHER F.ESOLVED, that the Matanuska-Suaitr.a Borough

Assembly supports the use of the Amerada Heso Settlement proceeds

to complete the water ar.d cuwur extension from the city of Palmer

to the r.ew hospital.

ADOPTED by the Matanuska-Susitna borough Assembly thru 5 day

oi /April, 2:)05.

1M CDijvER, Deputy Borough Mayor

ATTEST:

Kouuildt.lon s«rx«l Nu. 0S*ui4

IMgs 1 of J
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RESOLUTION

In support of Amerada Hess Proposal to Invest in Alaska’s Future

A RESOLUTION SUPPORTING THE GOVERNOR’S PROPOSED USE OF THE
AMERADA HESS SETTLEMENT EARNINGS TO IMPROVE THE STATE’S AND
COMMUNTIE8 TRANSPORTATION SYSTEM AND OTHER CAPITAL

IMPROVEMENTS.

WHEREAS, in 1977. shortly after oil started flowing in the Trans Alaska Pipeline, the
state filed suit against the oil companies that were producing North Slope oil, with the
claim that the companies were undervaluing the wellhead price of the state’ royalty
oil, thus depriving Alaskans of the full value for their resource. This lawsuit—called
Amerada Hess because that was the first oil company listed in the complaint—was
settled 18 years later before going to trial. Under the court settlement and subsequent
legislation, the income from the settlement was specifically excluded from the annual

Permanent Fund dividend calculation.
WHEREAS, the proposed legislation leverages the Amerada Hess account’s interest
earnings to sell $340 million in bonds to finance much-needed capital projects that
will help prepare for Alaska’s future.

WHEREAS, under the p.oposal, these would be self-supporting bonds in which the
annual debt service would be paid from the Amerada Hess account's annual earnings.

WHEREAS, the Amerada Hess proposal puts the fund to work for Alaskans, funding
important projects in our state that will improve our day-to-day lives and prepare

Alaska for its future.

WHEREAS, state funds available to finance capital infrastructure and to address
deferred maintenance needs have been limited fora number of years.

WHEREAS, this funding mechanism will allow construction on transportation projects
to begin considerably faster than if they are funded by federal funds, which add hree-
to-tcn years in time and increase project costs. It als;- will allow the state to fund its
priorities instead of the federal government’s as required when using federal funds.

WHEREAS, four bills in the Alaska Legislature, House Bills 187 and 188 and Senate
Bills 121 and 122, propose this mechanism as a way to pay for these important

projects,
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WHEREAS, the use ofthe Amerada Hess settlement earnings will put the settlement to
work on behalf of Alaskans and without impacting the Alaska Permtment Fund

dividend.

NOW, THEREFORE BE IT RESOLVED, that the Alaska Coalition of Small Business
supports the leveraging of the Amerada Hess settlement earnings to fund important
transportation projects and other critically needed infrastructure investments.

On behalf of the Alaska Coalition of Small Business on the 11th of April, 2005.

George Kallas
President
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April 13, 2005

Representative Kevin Meyer
Alaska State Legislature
(907) 465-3476

Dear Representative Meveli,

lire Greater Fairbanks Chamber of Commerce (GFCC) recognizes and
applauds the efforts of the Governor and the Legislature in pursuing a
progressive, yet responsible and reasonable, 2006 capital budget.

To that end, we have reviewed the discussion advanced by SB155 and the
Governors' proposed use of Amerada Hess funds (HB1S7/188 and SB

121/122). j

First, die GFCC strongly supports Northern Region capital projects and
improvements such as Dalton Highway upgrades and maintenance, Interior
transportation projects such as those prioritised by the Fairbanks
Metropolitan  Area Transportation (FMAT) Policy' * Committee, and
responsible capital improvements and maintenance for the public school
system and the University of Alaska-Fairbanks Many of these are included
in the attached GFCC 2005 Legislative priorities.

Second, we have encouraged the Legislature, in both past and present years,
to consider using Permanent Fund earnings reserve to help support state
sendees and projects, wliile inflation proofing the principal of the fund
(rather than the market value), and continuing to pay a reasonable annual
dividend. The Legislature currently has the authority to, and should, use
Permanent Fund earnings under the current system as necessary.

Third, we believe that the responsible and efficient use of Amerada Hess
camings to help meet the State's needs and to advance critically needed
capital and infrastructuie projects makes sense.

«u. 073 r. 1/3

800 Cushman St., Suite 114, Fairbanks, AK 99701
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A F Al 000 Cushman St, Suite 114, Falrbanks AK 99701
| Dhone: (907) 452-1105, fax: (907)450-6963

With these positions in mind, we urge the Legislature and the Governor to
actively work together in unity’ to reach consensus by thb end ofjthe session
regarding the use of these valuable revenue sources. Youf mutual leadership
is absolutely necessary to bring many important and much needed Statewide,
Interior and Northern Region projects to timely reality. 1

The Greater Fairbanks Chamber of Commerce is committed to a35|st you in

your efforts to build a better Alaska. ]
Sincerely’,

7 m. ;AfistpfcK
Norman Phillips, Jr. Margaret Russell Lanien Livingston
Board Chair Government Affairs Chair  president/CEO
cC: Governor Frank Murkowski

Alaska State Legislature
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reported out

MAY * 2005
SENATE FINANCE COMMITTEE REPORT
SENATE finance
DATE: 5/1/05 FURTHER: COMMJTES.

DATE TURNED
IN TO OFFICE:

Finance Committee considered CS FOR HOUSE BILL NO. 187(FIN)(efd fid)

HB 187 AMERADA HESS INCOME; CAPITAL INCOME FUND

"An Act relating to money deposited into the Alaska permanent fund as a result of the settlement of State v.
Amerada Hess; relating to the Alaska capital income fund and to deposits of income from State v. Amerada

Hess settlement money into the Alaska capital income fund."

and recommends: CS Senate Bill:
[ ] Same Title
] be replaced with CS [ ] New Title
] adopt previous _ CS SCS House Bill:
[ ] Same Title
] attached amendment(s) [ ] Technical Title
Change
] adopt Letter of Intent by Committee [ 1 New Title w/
SCR#__
] further referral to Committee
NEW FISCAL NOTE(S): PREVIOUS FISCAL MCTE(S):
Department Datn Fiscal Ind. Zoro FN# Department Date Fiscal Ind. Zero FN/f

[ ) APPROPRIATION ¢ no fiscal note



reported out

FISCAL NOTE

MAY a 2005
STATE OF ALASKA Fiscal Note Number: gPMATF FINANCE
2005 LEGISLATIVE SESSION Bill Version: CSH)3 187(FINQOMMITEE
(H) Publish Date: w/27/06
Revision Date/Time (Note if correction): Dept. Affected; Revenue
Title Alaska Capital Income Account RDU AK Permanent Fund Corporation
Component  AK Permanent Fund Corporation
Sponsor Governor
Requester House Finance Committee Component No. 103
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006  FY2007  FY2008  FY2009 FY2010 FY 2011
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL

0.0

0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: - 00
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:

POSITIONS
Full-time

Part-timo
Temporary

ANALYSIS;  (Attach a sopnrato pago itnecessary)
This bill would create a new fund, the Alaska Capital Income Fund, in the State's general fund, In addition,

the bill would change existing statues to place the realized earnings from the settlement of State v.
Amerada Hess into this new fund where they would be available for Legislative appropriation.

The additional stair time required to administer this account will fall under the APFC Finance Department's
normal scope of duties. Therefore we do not expect additional costs as a result ol this bill.

Prepared by:  Michael Burns. Executive Direclor/CEO Phone 465-2047
Division Alaska Permanent Fund Corporation Dnto/Timo 4/26/2005
Approved by: Onto 4/26/2005

Agency

VCjcow OVer Page 1of 1
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Alaska State Legislature
House Finance Committee

Representative Kevin Moyer

Representative Mike Chonault
Co-Chairman

Co-Chairman
(907) -165-3779
Fax: (907) -165-2833
Ropro30ninlivs Miko~"Chenaullkilegis.state.ak us

(907) -165--1945
Fax: (907) -165-3-176
Ropresonlallve_Kevin_Meyork® legis. slate.akt.

716 W. 4' Avenue

1-15 Main St. Loop H223
Anchorago, Alaska 99501

Konai, Alaska 99611

State Capitol, Juneau, Alaska 99801-1182
Sponsor Statement

CS House Bill 187 (FIN) ‘Amerada Hess Income, Capital Income Fund’

CS HB 187 (FIN) would establish the Alaska capital income fund within the general fund
and would authorize the deposit into that fund the earnings on money received from Sta'e
v.Amerada Hess, el al., 1JU-77-847 Civ. (Superior Court, First Judicial District).

In 1992, the state’s oil and gas royalty litigation (Am Hess litigation) was headed to trial.
Both state and federal judges hac expressed concerns about the capacity of Alaskan
judges and jurors to participate in the ca. e on a impartial basis in light of the fact that
the earnings on the portion of any recovery in the case would be deposited into the
permanent fund and be used to pay permanent fund dividends that all Alaskan judges and
jurors receive. AS 37.13.145 (d) was enacted, which deposited into the principal of the
permanent fund the earnings of all amounts received from settlement of this case and
directed that no earnings of the Am Hess principal he used for dividends. Thus, the
concern about impartiality was resolved by disallowing the earnings from the settlement
from being used in calculating the annual dividend amount.

The Amerada Hess litigation is now settled, though the possibility of a re-opener subject
to arbitration remains. Approximately $424 million from this case, including earnings on
the settlement receipts and inflation proofing, is contained in the Amerada Hess portion

of the principal of the permanent fund.

This hill proposes to end inflation proofing of the Amerada Hess principal, maintaining a
static balance in the Am Hess principal. That portion of inflation proofing that would
have been deposited into the principal of the Amerada Iless sub account will now be
deposited into the ‘other’ portion of the permanent fund principal.

[1B 187 would authorize the deposit of the earnings from the Amerada Iless principal
(estimated to be $30 million/year) to the new Alaska capital fund. Money deposited into

the Alaska capital fund can be used for any valid public purpose.

This legislation has no effect on the dividend calculation and is neutral on the dollar
amount of each Alaskan’s dividend.
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CURRENT SYSTEM

[cj Entire Principal =Principal + Am Hess [atb=(]

Principal
&l
Infla%_ion r " Am Hess inflation
prsgi('jng proofing paid from [o]
from [dj
Earnings Reserve Account M h
k7
PROPOSED SYSTEM (HB 187)
[o] Entire Principal =Principal + Am Hess [e+f=]
Principal fo v
fil . :
[e]
f : W_ NpjA .1v *j _
i, e
g e_nti_rg B e ucisgiasih,
principal .
(e#) 1s paid Earnln?s from Am Hess
fE%nA the deposited in the Alaska
( Income Fund

Inflation proofing paid from (hj, but only deposited into [e]

NEUTRAL ON DIVIDENDS

PREPARED BY REPRESENTATIVE KEVIN MEYER 907-465-4945



Cheryl Frasca January 28, 2005

Re: Repeal of Amerada Hess earning sequestration
requirement in AS 37.13.145(d)

MEMORANDUM State of Alaska

T«

Fron*

Department of Law

Cheryl Frasca Date January 28,2005
Office ofthe Governor
Wilson L. Condon ToLNo.:  269-5255
Assistant Attorney General
Oil, Gas & Mining-Anchorage Fll«No.. ~ N/A
Rk Repeal of Amerada Hess

earning sequestration
requirement in AS 37.13.145(d)

INTRODUCTION

In 1991 the legislature enacted the current version of AS 37.13.145(d) as part of
provisions governing management of the Alaska Permanent Fund Corporation (*APFC”).
The statute imposes a financial sequestration requirement on earnings from settlement
proceeds received by the State in ANS Royalty Litigation, commonly known as the
Amerada Hess (“AmHess”) litigation. In relevant part, AS 37.13.145(d) requires that:

[IJncome earned on money awarded in or received as a result of State
v. Amerada Iless, et al., 1JU-77-847 Civ. (Superior Court, First Judicial
District), including settlement, summary judgment, or adjustment to a
royalty-in-kind contract that is tied to the outcome of this case, or interest
earned on the money, or on the earnings of the money ... is not available for
distribution to the dividend fund, and shall be annually deposited into the
principal of the Alaska permanent fund.

The legislature adopted the statute in order to negate an argument advanced by
producers during the AmHess litigation that no Alaskajudge orjuror could be impartial in
the adjudication of the matter because they had a financial stake in the outcome. According
to the producers, any judgment returned would ultimately be deposited into the Alaska
Permanent Fund, affecting the size of the annual Permanent Fund Dividend (“PFD™).

Page 13



Cheryl Frasca January 28, 2005

Re: Repeal of Amerada Hess earning sequestration
requirement in AS 37.13.145(d)

All issues in the AmHess litigation were concluded and the case dismissed in 1995.
Since the statute was adopted, the APFC has always used a separate sub-account to isolate
any AmHess proceeds and the income earned on those proceeds. This sub-account is part of
the principal account of the permanent fund. The purpose of the sub-account is: (1) to
ensure that AmHess earnings are not included in the amount from which the PFD is annually
paid; and (2) to track the amount to be transferred annually from the Fund’s realized
earnings account to Fund principal, and thereafter be allocated to the AmHess sub-account.
Presently, no additional AmHess litigation proceeds are due from the producers, but annual
earnings allocations anJ adjustments continue to be handled in conformity with AS

37.13.145(d).
H.  QUESTIONS PRESENTED
L Can the legislature repeal AS 37.13.145 at this time?

ni. SHORT ANSWER

L Yes, the legislature has authority to repeal the provisions of AS37.13.145,
However, the bias challenge raised by the producers in AmHess is one that is
capable of repetition in future litigation. Most likely, it would be raised
again.l Therefore, repeal of AS 37.13.145 may undermine the State’s position
in future litigation that Alaskajudges and jurors are not financially impacted
by litigation proceeds. The producers will argue that an agreement by the
State to segregate future litigation proceeds is illusory. They will contend that
any segregation requirement will evenually be repealed, and the money
thereafter commingled with Pr'D funds. Thus, under their argument, judges
and jurors will retain an expectation of recover)' from the proceeds in the
matter before them, thereby requiring their disqualification.

V. DISCUSSION

As long as there arc no contractual promises enforceable under the federal Contract
Clause,2a valid general act may effectively repeal or supersede the provisions of a prior

This is so because the disqualification issue was never fully litigated on the merits
through appeal in either the state or federal litigation arising out of Hess.

U.S. Const, art. 1, § 10, cl. 2 (‘[n]o State shall... passany ... Law impairing the
Obligation of Contracts.”).
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Cheryl Frasca January 28, 2005

Re: Repeal ofAmerada Hess earning sequestration
requirement in AS 37.13.145(d)

act." Here, there is no contractual promise with the AmHess parties to maintain a
sequestration requirement for any fixed period of time, or indefinitely. No judicial order
mandates the treatment. The reasons prompting enactment of the provision became moot
when all issues in the case were settled in 1995. Thus, as a legal matter, the legislature is
presently free to repeal the sequestration requirements of AS 37.13.145(d).

In practical terms, repeal of AS 37.13.145(d) would mean that the annual realized
income of the Fund would be increased by the amount earned from approximately $400
million of assets. Under the current distribution formula, this means that the amount of the
annual PFD would be increased as a result of inclusion oEAmHess proceeds in “the amount
available for distribution to the dividend fund.”4 The AmHessjudges and potential jurors
will now bhelatedly realize larger PFDs from repeal of the provision.

Although no legal obstacle impedes repeal of AS 37.13.145(d), the legislature may
care to balance the benefits of such repeal versus the potential negative consequences. In
the benefit column, there V/ill be fairly insubstantial savings of APFD accounting time and
bookkeeping entries isolating the funds and the earnings on those funds. Also in the benefit
column, there will be an increased annual PFD available for all Alaskans. In the negative
column, the legislature may have furnished the producers an evidentiary basis to argue in
future litigation that “we all know that proceeds of this lawsuit will eventually find their
way into the PFD, and therefore, no Alaskan judge orjuror can be impartial.”

| cannot say that a future state or federal court would entertain such an argument
based on a one-time incidence of repeal. It is even more tenuous to suggest, as the
producers would, that Alaskan judges andjurors follow the requirements of PFD accounting
so closely to know of the repeal of AS 37.13.145(d). However, it may unnecessarily
complicate future litigation. Therefore, in the absence ofa more compelling justification for
repeal than I currently see, 1 would counsel leaving the statute on the books.

WLC:AMP:ch

State v. Lewis, 559 P.2d 630 (Alaska 1977), cert, denied, 432 U.S. 901.

4 AS 37.13.145(d).
Page 15



FY
FY
FY
FY
FY
FY
FY
FY
FY
FY
FY
FY
FY
FY

1992
1993
1994
1995
1996
1997
1998
1999
2000
2001
2002
2002
2003
2004

Source: Alaska Permanent Fund. 12/15/2004

Beainnlna

Inception

82,099,000

98,510,000
111,723,000
173,440,000
176,300,000
184,147,000
208,769,000
208,769,000
215,655,000
229,242,000
194,083,000
194,083,000
194,083,000

Total

Principal

Contributions

82,099,000
16,411,000
13,213,000
61,717,000

2,860,000
7,847,000
24,622,000
0

6,886,000
13,587,000

(35.159,000)

0

0

0

194,083,000

Ending

82,099,000

98,510,000
111,723,000
173,440,000
176,300,000
184,147.000
208,769,000
208,769,000
215,655,000
229,242,000
194,083,000
194,083,000
194,083,000
194,083,000

Amerada Hess Settlement

Realized Earnings (over inflation)

Beainnlna

0

0

4,641,000
10,261,000
16,406,000
34,847,000
56,224,000
87,478,000
123,564,000
153,895,000
161,582,000
138,198,000
138,198,000
138,198,000

Total

Additions

0
4,641,000
5,620,000
6,145 000

18,441,000
21,377,000
31,254,000
36,086,000
30,331,000
7,687,000

(23,384,000)

0

0
14,713,000

152,911,000

Ending

0

4,641,000
10,261,000
16,406,000
34,847,000
56,224,000
87,478,000
123,564,000
153,895,000
161,582,000
138,198,000
138,198,000
138,198,000
152.911.000

Beginning

0

2.005.000

6.546.000
10,161,000
15.221.000
21.085.000
28.143.000
34.996.000
40.098.000
48.405.000
62.948.000
62.112.000
62,112,000
68,272,000

Total

Note: FY2002 reductions are lhe result of an audit correction of an over deposit of settlement principal and related earnings.

Inflation-proofing

Additions

2.005.000
A £41,000
3.615.000
5.060.000
5.864.000
7.058.000
6.853.000
5.102.000
8.307.000
14,543,000
(5,154,000)
4.318.000
6.160.000
9,133,000

77,405,000

Ending

2.005.000

6.546.000
10,161,000
15.221.000
21.085.000
28.143.000
34.996.000
40.098.000
48.405.000
62.948.000
62.112.000
62.112,000
68.272.000
77.405.000

Total Settlemen
Principal

84,104,000
109.697.000
132.145.000
205.067.000
232.232.000
268.514.000
331.243.000
372.431.000
417.955.000
453.772.000
394.393.000
394.393.000
400.553.000
424.399.000
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March 8, 2005

Memorandum

TO: Representative Lesil McGuire

FROM: Patricia Young
Manager

o ot RS (SR it

As lunderstand it, the core question behind your request for background on ATHHHFS, has to do
with the language in AS 37.13.145(d) which specifies as follows about proceeds from the case:

. income earned on money awarded in or received as a result of &a:ev AﬂH&h"BS, e:

w 1JU-77-847 Civ. (Superior Court, First Judicial District), including settlement, summary
judgment, or adjustment to a royalty-in-kind contract that Is tied to the outcome of this case,
or interest earned on the money, or on the earnings of the money shall be treated in the
same manner as other income of the Alaska permanent fund, except that it is not available
for distribution to the dividend fund, and shall be annually deposited into the principal of the

Alaska permanent fund.

This provision was a very narrow piece of legislation, designc ’ specifically to address the defendants' claim

that any judge and jurors in Alaska would face an insurmountaB&aﬁ.| ﬁStlgE se they would all
be permanent fund dividend recipients. The attached copy of 3d 399

1:994,4).S. Appn‘ deta% I E \story of the conflict of inteost issue and its resolution in the
(aka As you will see, the court ruled that the final version (the currentversmn) of
the law cured the bias problem. When all avenues of appeal on the conflict of interest issue ran dry, the

producers settled the oil royalty claims and counterclaims. The underlying issues never came before a judge
and jury.

Tamara Cook, legislative counsel, notes that a settlement agreement that prescribes how lhe recipient

party can use the money would be a very unusual document. Ms. Cook believes that in this situation, there
can be nc conflict because there is no judge orjury making a decision. She suggests that the Department of
Law review their copies of the settlement documents for any language that limits the use of lhe funds.

I hope this is helpful. Please let me know if you have questions or if | can provide you with any other
information.
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EXXON CORPORATION, Plalntiff-Appellant-Cross-Appclice, v, HAROLD C.
HEINZE; CHARLES E. COLE, Attorney General Tor the State of Alaska; RONALD
SWANSON, Director of the Division of Lands; JAMES E. EASON, Director of the
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November 2,1993, Argued, Submitted, Seattle, Washington
Angnst 17,1994, Filed

PRIOR HISTORY: **I] Appeal from the United States
District Court forthe District 0t Alaska. D.C. No. CV-91-
543-JKS. James K. Singleton, District Judge, Presiding.

DISPOSITION: VACATED and REMANDED
LexIsNexIs(R) Headnotes

COUNSEL: Thomas Gibbs Gee and David D. Sterling,
Baker & Boris, Houston, Texas; and Joseph R. D.
L oescher, Hughes, Thorsncss, Gantz, Powell & Brundin,
Anchorage, Alaska, for the plaintiff-appellant-cross-

appellec.

Bruce M. Botelho, Deputy Attorney General, Juneau,
Alaska: and Deborah L.” Williams, Hellen, Partnow
& Condon, Anchora?e, Alaska, for the defendants-
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JUDGES: Before:  Eugene A V\_Iri?ht, Alfred T.
Goodwin, and Procter Hug, Jr., Circuit Judges. Opinion
by Judge Goodwin.

OPINIONBY: ALFRED T. GOODWIN
OPINION: [*14001 OPINION

GOODWIN, Circuit Judge:

~ Exxon Corporation {"Exxon"l) nl appeals an_ order
dismissing its 42 U.S,C. § 1983 [awsuit and denying its
prayer to er&jom certain Alaska state court litigation over
state oil and gas royalties. Exxon contends that the state
court litigation violates its due process right to an unbi-
ased forum. Because a partial settlement has substantially
changed the posture of the case, and because the fac-

tual record is now insufficient to review Exxon’ claims
on their k**ZJ_ merits, we dismiss for lack of ripeness,
vacating the district court's orcer.

..l Chevron U.S.A., Inc. ("Che, Ton") was orig-
inally a coparty to Exxon's appeal;” however,
Chevron and Alaska settled, a reelng to dismiss
Chevron's appeal, No. 92-35389, and to dismiss
Chevron as a party to the State's cross-appeal, No.
92-35323, For convenience, we refer to Exxon as
the sole appellant and cross-appellee throughout

In 1977, the State of Alaska filed a state court action
against Exxon and eighteen other companies producing
gas and oil on Alaska's North Slope ("the. p_roducers'a_.
See Alaska v. Amerada Hess Corp. et al. Civil No, 1)
77-847 (hereinafter "the ANS Royalty Litigation"). The
State sought a declaration of its rlghts uncler certain min-
eral leases which require. the producers to pay 1*1401]
royalties on the gas and il they extract from state lands.

In 1983, *he State amended its complaint to add a
claim for underpa¥mentofFast royalties, alleging that the
producers had systematically underestimated the value of
certain 3] gas and oil. The producer' junterclaimed
for overpayment of royalties. The partio, agreed to sever
the.gas 1o alt)r_anu other gas claims from the oil royalty
claims and to litigate the ail royalty claims first.

“In 1987, after extensive dlscqvené)(()g the oil royalty
claims, several producers, including Exxon, filed stit in
f deral court, contending that the pendln? ANS Royalty
Litigation violated their due process rights and request-
ing Injunctive and declaratory relief under 42 USC. §
1983. Standard Alaska Production Co. v. Schaible, No.
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gr-621 ((D. Alaska, Nov. 2, 1987). The complaint al-
leged that the outcome of the ANS Royalty Litigation
would substantially affect the Alaska Permanent Fund,
and, consequently, the annual Permanent Fund dividends
Alaska residents receive each year. n2 Because Alaska
state judges and potential jurors arc eligible to receive
Permanent Fund dividends, the producers argued, they
had a financial interest in the case, rendering them uncori-

stitutionally biased.

n2 The Alaska State Constitution requires state
administrators to place 25% of all state oil and
gas royalties in the Alaska Permanent Fund which
IS used only for income- roducm? Investments.
Alaska Corist Art. IX § 15 Undler the Permanent
Fund Dividend Program, enacted in 1982, the State
pays Alaska residents approximately 50% of the
Income received each year from these investments.
Alaska Stat. §8 43.23.045(b), 37.13.140. Each per-
son who has resided in Alaska for » year or more -
and thus all Alaska state judges, patential jurors,
and their family members - are ellglbl_e 1o receive
these payments or Permanent Fund dividends. In
fact, since Alaska judges must have resided in
Alaska for five yean and Alaska jurors are se-
lected from a list of Permanent Fund recipients,
see Alaska Stat. § 09.2C 050(h), jurors and judges
are, by definition, eligi le o receive Permanent
Fund dividends. Between 1988 and 1992, the an-
nual Permanent Fund dividend paid to each resident
rang(e% from $826.90 to S952.63, or approximately
$3,600 for a family of four,

[**4]

Then-Districi Jud?e Kleinfeld, an Alaska state resi-
dent, recused himself from the federal case, agreeing that
one mlght question the impartiality of a ju g%e who re-
ceives Alaska Permanent Fund dividends, but expressly
declining to reach the due process issue or rule on the
faimess ofthe state court forum. R.T. March 8,1988. The
Chief Judge of the Ninth Circuit then appointed Judge
Belloni, a non-Alaskan, to hear the case.

Judge Belloni ultimately dismissed the producers' §
1983 complaint without Tprejudlce, reljectln the State's
Eleventh Amendment defense, but holding that the con-
troversy was not ripe for federal review hecause the P_ro-
ducers had not raised the bias issue in a state court motion
to disqualify. Judge Belloni challenged the State to pro-
vide a fair forum,"and invited the produicers "o re-open
this federal case” if "the State Officials fail to provide
an unbiased forum within a reasonable time." Standard
Alaska Prod. Co. v. Schraiblr, No. 87-521, Unpublished
Opinion at 7 (D. Alaska June 20, 1988). \We affirmed,

agreeing, that "until a proper motion for disqualification
IS'made in the state court, the disputed factual questions
concerning the alleged bias ofall Alaska [**5% Judges and
jurors cannot be reviewed by any federal court." Standard
Alaska Prod. Co. V. Schaible, 874 F.2d 624, 630 69th Cir.
1989), cert, denied, 495 U.S. 904 (1990).

Afler we_decided Schaible, the Alaska legislature
amended the Permanent Fund dividend legislation to pro-
vide that “income earned on money awarded after trial"
In the ANS Royalty Litigation would "not be& avail-
able for distribution to the dividend fund." Alaska Stat.
§ 43.23.045(h) (1989) (repealed 1991). In addition, the
Alaska Supreme Court amended Alaska Rule of Civil
Procedure 47£c) to provide that an Alaskajuror's eligibil-
ity toreceive Pérmanent Fund dividends did not constitute
grounds for challenging the juror for cause. n3

n3 The amended rule allows c_haIIen(‘;es for
cause when thejuror "has a financial interest, other
than that of a faxpayer or a permanent fund divi-
dend recipient in the outcome of the case." Alaska
R. Civ. P. 47(cX12) (1989).

After the Supreme Court denied [**6] certiorari,
Schaible, 495 U.S. 904 (1990), and the state court im-
posed [*1402] a deadline for flllngfamotlon to disqual-
ify, Exxon moved to disqualify Alaska Superior Court
Judge Carpeneti, who was pre3|d|n% over the state court
litigation. 4 Exxon arqued that the 1989 amendment
had not cured the bias problem because it did not ad-
aress; (1) payments received pursuant to a declaratory
judgment; EZ payments received as a result of a settle-
dgment; or (32 payments received

ment or summary judgment; or.
as a result of ro al&-ln-klnd adgus ment clauses. Judge

Carpeneti issued a Tfotice of Intention to Grant Motion
for Disqualification," concluding that Jud?e_s Who receive
Permanent Fund dividends have a "direct financial inter-
est or another interest which strongly resembles a direct
interest in the outcome of this case,” and ruling that the
1989 amendments had not eliminated that interest. In re
ANS Royalty, No. 1JU-77-847, Order No. 91-9at 9 (Sup.
Ct. Alaska March 14, 1991). Judge Carpencti also found
that the "Rule of Necessity" did not apply. Id. He gave the
itatc seventy days to remedy the bias problem.

nd Exxon contends that this motion was based
exclusively on state law and argues that it expressly
reserved it "right" to have federal courts decide
federal constitutional issues. Appellants Br. at 14
n.6 (Citing England v. Louisiana Stale Bd. o f Afed.
Examiners. 375 US. 411, 11 L Ed. 2d 440, 84 S.

Ct. 461 (1964)).
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In response, in May 1991, the Alaska legislature a&g
amended Alaska Stat.” § 43.23.045, replacing the
amendment with an amendment requiring any award re-
ceived as a result of the ANS Royalty Litigation (includ-
gn? royalty-in-kind adjustments from third parties and
interest edrned on such funds) to be deposited into the
Permanent Fund principal and not macle available for dis-
tribution as dividends. Alaska Stat. § 43.23.045(e) (1991
](current_versmn at Alaska Stat. § 37.13.145(d) ( )?. N

he legislature also enag'ed a section prowdmﬁ that the
amendmentwould be automatically repealed ifthe Alaska
Supreme Court held that eligibility to receive Permanent
Fund dividends under the unamended statute would not
disqualify a ud%e orjuror from hearing the ANS Royalty
Litigation. Alaska Slat. § 43.23.045(¢ ]9(91(2991) (current
version at Alaska Stat. §37.13.145(d) (1992)).

n5 The amended statute provides that

... Income eamed on money awarded in or received
asa result Oft[thEANS Royalty LitigationJJ includ-
ing settlement, summary judgiment, or adjustment
toa royalty-in-kind coritract that is tied to the out-
come Of this case, or interest earned on the money
or on th" earnings of the money shall be treated
in the same manner as other income of the Alaska
permanent fund, except that it is not available for
distribution to the dividend fund, and shall be an-
nually deposited into the principal of the Alaska
permanent fund.

1%4g]

Judge Carpcneti ruled that these amendments cured
the bias problem and denied Exxon’ mation to disqualify.
Exxon filedamotion to reconsider, arguing that the newest
amendments did not eliminate the bias problem because
they did not acdress the producers' counterclaims and be-
cause the repeal provision "reinforced" each Alaskan's
interest, Judge Carpcneti denied the motion to reconsicer
ruling that the producers had waived any challenge based
on the counterclaims and rejecting Exxon's reliance on
the repeal provision on its merits. A'second superior court
indc" "ffirmed, and the Alaska Supreme Court summar-
Ily denied Exxon's petition for review and motion for an

expedited 9%98%" BP Exploration v. Alaska, No. S 4654,
SH4662, S (Alaska filed Aug. 23, 1990).

~ Exxonand Chevron then filed the instant § 1083action
in federal court, again seeklnglto enjoin Die ANS Royalty
Litigation. Exxon moved to Qlisqualify Judge Sln?Ieton,
the Alaska District Judge assigned, to the Tederal case.
Judge Singleton denied Exxon's motion to disqualify, rul-

32 F.3d 1399, *1402; 1994 U.S, App.
Daily Op. Service 6273; %4 Daily Journal DAR 11467
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ing that a citizen's eligibility to receive Permanent Fund
dividends is a "bare expectancy,” not a financial interest,
and noting that even [**9]. ifjlstification for recusal ex-
isted, the Rule of Necessity might require him to hear
the case. Exxon Corp. V. Heinze, 792 F. Supp. 72, 76
(D. Alaska 1992) (citing United Stales v. Will, 449 US.
200, 212-16, 66 L Ed.2d 392, 101 S. Ct. 471 gs1980)).
ChiefJudge Holland, reviewing Judge Singleton’s ruling
pursuant 10 28 US.C. § 144, affirmed. Exxon Corp. V
Heinze. 792 F. Supp. 77. 79 (D. Alaska 1992).

Judge Singleton then denied the producers' motion for

a Prellml_nary Injunction and {*1403] dismissed the com-

E{amt with prejudice, rel_)/mg on the Rule of Necessity.

T. March 12, 19%at 17. Exxon and Chevron appealed.

Thereafter, in April 1992, Chevron and Exxon sct.icd the

ail royalty claims and counterclaims. The severed gas
claim and counterclaims remain.

Both parties agree that the dpostu_re of this case has
changed significantly since Judge Singleton dismissed
it. Both parties, however, urge Us to reexamine Judge
_Slngletons orders in light of the facts as they then ex-
isted. \We_decline to do so. Because of the settlement,
the 1*10] correctness of Judge Singleton's rulings, on
the facts s they then existed, is moof. Northern Alaska
Envtl. Cir. V. Hodel. 803 F.2d 466, 469 (9th Cir. 1986).
\We will not issue an_advisory opinion_on the merits of
g%i?ne Singleton's various ord@rs regarding the settled oil
Ims.

However, Exxon urges that its appeal is not entirely
moot, as the severed _gas_ claims and_counterclaims re-
main. It asks us to decide if the same bias problems apply
tg the remaining claims and notes that Judge Singleton’s
dismissal with prejudice mayﬁreclude It from returning to
federal court. Exxon also empnasizes that litigation before
financially interested judges and Aurors raises fundamen-
tal issues of dug process, even when the judges' financial
interest is relatively small. See Connally v. Georgia. 429
US. 245, 251, 50°L Ed. 2d 444, 97 S. Ct. 546 (19772
(paY_lnq,ma istrates a $6 fee for granting a search warran
application, but nothing for denying warrant applications,
viol Ues due process); Tumey V."Ohio. 273 US. 510, 523,
532, 71 L Ed. 749, 475, Cl. 437&1927) [**[1] (paying
adjudicator SI2 per conviction, but nothing for acquittals,
violates due process).

We agree that “the Due Process Clause entitles a ﬁer-
son to an impartial and disinterested tribunal," Marshall
v.Jerrico, Inc., 446 USS. 238, 242, 64 L Ed. 2d 182, 100
S. Ct 1610(1980), and Uat"(a] fair trial in a fair tribunal
IS a hasic requirement of due process.” In re Murchison.
319 US. 133, 136. 99 L Ed 942, 75S. Ct. 623 (1955).
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n6 Moreover, like the more stringent federal jud,(‘;es_' dis-
qualification statute, 28 U.S.C. § 455, the Constitution is
concerned not only with actual bias but also with "the ap-
Pearance ofjusticC." Id, Thus, the question is not whether
he Alaskajudges and jurors are actually biased or even
whether they "would do their very best to weigh the scales
of justice equally between contending parties,” Id., but
whether the alleged pecuniary interestis sufficiently "di-
rect, personal, End substantial" that it “would offer a
possible temptation to the average man." Tumey, 273 US.
at 523, 532. [**12] n7 Regardless of his personal in-
tegrity, "no man can be the Hudge_ in his own case [or]
try cases where he has an interest in the outcome.” In re
Murchison, 349 U.S. at 136.

NG See also Aetna Life Ins. Co. V. iMvoie, 475
US. 813, 822, 89 L Ed. 2d 823, 106S. Ct. 1580
(1986); Withrow v. Larkin. 421 U.S. 35. 47, 43 L.
Ed. 2d 712,95 Ct. 1456(1975) gThe "nrobability
of actual bias on the part of a judge or decision-
maker Is too high to be constitutionally tolerable"
when "the adjudicator has a pecuniary interest in
the outcome."i; Gibson v. BenryhiU, 411 U.S. 564,
36 L. Ed. 2d 488, 9."S. Ct. 1689 (1973); Ward V.
Village o fMonroeville. 409 US. 57, 34 L. Ed. 2d

267, 93. Ct. 80 (1972).

nl But see In re New Mexico Natural Gas
Antitrust Litigation, 620 F.2d 794 (10th Cir. 1980)
(reversing judge’s decit.ion to recuse himself from
a_case which might reduce state residents utility
bills); In re Virginia Elec, & Power Co., 539 F2d
357 (4th Cir. 1976) (Same).

(g K|

_ However, as Alaska emphasizes, this case also im-
plicates othel serious issues, such as a state’s sovereign
Interest in its courts, the need to prevent the federal sys-
tem from being used as a strategic forum for delay, and
litigants" interest in the speedy resolution of cases. Federal
courts have long hesitated to interfere with on—gomg state
litigation, and have repeatedly recognized the dangers of
doing so. See, e.g., Younger v, Harris. 401 USS. 37. 43, 27
L Ed. 2d 669. 91S. Ct. 746 (1971). Given the disruptive
effc tofallowing parlies to transform every challenge toa
state tribunal into a federal due process claim, we will not
lightly interfere with pending state litigation. Schaible.
874 F2d at 629,

[* 1404] Balancing these interests, and examining the
case as it currently exists, we conclude that Exxon's due
process :Inim is not ripe for federal review. See Abbott
Lab. v. Gardner. 387 US. 136, 148-49, 18 L. Ed. 2d
681, 87S. Cl. 1507 (1967). Whether a dispute is ripe de-

ends on "the fitness of the issues forjudicial decision and
F**l.ﬂ the hardship to the parties of withholding court
consideration.” 1d. at 149; Assiniboine A Souix TYibes of
the Fort Peck Indian Reservation V. Bd. ofOil & Gas. 792
F.2d 782, 789 (9th Cir. 1986). A claim is "fit for deci-
sion ifthe issues raised are primarily legal, do not require
further factual development, and the challenged action is
final.” Schaible, 874 F.2dat 627.

Keru, Exxon’ hias claims require further factual
development The parties have filed no pleadings and
conducted only limited discovery on the remaining gas
claims and counterclaims. Without any information on
these claims' value or their potential impact, if any, on
Permanent Fund dividends, we cannot weigh intelligently
the potential bias of Alaskajudges andjurors or de*rmine
whether their alleged interesthas "sufficient substance
to disqualify them, given the context in which this case

arose.” Gibson, 411 US. at 579.

Moreover, Exxon concedes that the settlement and
Alaska's curative legislation have eliminated much of the
bias [**15] problem. It argues that bias remains (1) be-
cause the gas counterclaims might reduce the funds avail-
able for dividend distribution and (2) because the rePeaI
F_rowsmn implies that State litigation proceeds might ul-
timately be distributed as dividends and has a subjective
impact on jurors.

However, on the counterclaims, Exxon has shown
only that the curative Ieglslatlon does not mention the
counterclaims by name. It has not shown that state courts
will interpret the law insucha WaY that the counterclaims
will actually affect the Permanent Fund dividends. State
courts might, for example, rule that anY [eCOVery on
the counterclaims will 3|mﬁly recuce the State’s recovery
on other claims, such as the settled oil claims. We cari-
not tell, based on the record, whether state courts will
interpret state law 5o as to efiminate the counterclaims'
potential impact on Permanent Fund dividends. Nor can
we determlnewhetheranKofExxon'scountercIalms have
merit: The State argues that, on some claims, Exxon has
paid no royalties, and thus cannot counterclaim for over-
payment of royalties. Such issues require further factual

development.

- Bxxon’s arguments_ about jurors' subjective percep-
tions of 1**16] _the Fluid or lack of understanding of the
curative legislation do notapply to pn%omg discovery and
will have no impact unless and until the case goes before
a jugl. Exxon concedes that Alaska Jludges will under-
stand the curative legislation, and will not be confused
about the litigation's capautK to increase their dividends.
Moreover, as the State emphasizes, anY "Subjective" ju-
ror bias might be addressed by a Froper y conducted voir
dire. Los Angeles Memorial Coliseum Commh V. NFL.



(

726F.2d 1381.1400 (% Cir.), cert, denied, 469 U.S 990
(1984).

Exxon has not shown that withholding review will
cause it substantial hardship. Abbott Lab., 387 US. at
148, Extensive discovery must occur before the case is
ready for trial. Exxon dacs not allege that any remaining
bias problems affect Alaska judges” fitness torule on dis-
covery issues and docs not object to Alaskajudges rulin
on diScovery issues. In fact, Exxon emphasizes that, i
necessary, the case can be removed to another forum after
discovery is complete.

Because the parties have not yet developed a factual
1*17] record on the value of the remaining claims or
their potential impact (|fany) on Alaska Permanent Fund
dividends, we cannot evaluate Exxon's bias claims on

32 F.3d 1399, *1404: 194 U.S.
94 Cal. Daily Op. Service 6273
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their merits. Exxon does not object to state judges presid-
ing over discovery, and many of its arguments pertain to
jurors, not udges. This case’ may never go toajury, and,
i it does, the State may be able to remedly any problems
of subjective juror bias with a properly conducted voir
dire. Thus, the case is not ripe for review.

We express no opinion on the merits of the parties'
arﬂglments, regFrdlng abstention and [*1405] the Rule
of Necessity. The district court order d|sm|ssmﬁ Exxon's
complaint with prejudice is VACATED, and the case is
RdEMANDED to the district court to dismiss without prej-
udice.

VACATED and REMANDED, neither party to re-
cover costs on appeal.
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Prepared by Mike Barnhill, AAG

Amerada Hess Chronology' re: hius issue

September 2, 1977. State of Alaska files lawsuit against 19 oil producers related to underpayment of
royalties. Stale ofAlaska v. Amerada Hess Corp., etal., No. 1JU-77-847 Civ. (Super. Ct. Alaska).

November 2, 1987. Producers file suit in federal district court, Standard Alaska Prod. Co. v. Schaible,
No. 87-621 (D. Alaska), claiming PFDs create impermissible bias forjudges and jurors in Am Hess

case.

1988. Judge Klcinfcld issues unpublished decision recusing himself from the federal case because of
receipt of PFDs. Case assigned to Judge Belloni in Oregon.

June 20, 1988. Judge Belloni issues unpublished decision finding bias issue unripe and challenges
Alaska to provide a fair fomm for case.

April 29. 1989. Ninth Circuit dismisses federal bias case as unripe. Standard Alaska Prod. Co. v
Schaible, 874 F.2d 624 (9,nCir. 1989), cert, denied, 495 U.S. 904 (1990).

May 13, 1989. First Am Hess segregation enacted. CSHB 276(Fin) am. ch. 38, SLA 1989 (amending
AS 43.23.045(b) to segregate income from "money awarded after trial” ftoin PFD fund).

October 12, 1989. Alaska Supreme Court amends civil and criminal rules to provide tiiat receipt of
PFD does not provide basis for challenging ajuror for cause. Alaska S.Ct. Order 1013 (amending Civil

Rule 47(c) and Criminal Rule 24(c)).

March 14, 1991. Judge Carpcneti issues "Notice of Intention to Grant Motion for Disqualification,” and
indicating that 1989 segregation legislation did not go far enough to remove bias issues. «ate o fAlaska
r. Amerada Hess Corp., etat.. No. [JU-77-847 Civ., Order 91-9 (Super. Ct. Alaska).

June 6, 1991. Second AmHess segregation enacted. HCS CSSB 213(JUD), ch. 18, SLA 1991 (adding
new subsection to AS 43.23.045 to segregate income from "mncy awurdcd in or received as a result”
ofthe Am Hess case from PFD fund).

August 23. 1991. Judge Carpcneti rules that the new legislation cured the hias problem and the Alaska
Supreme Court denies petition for review. BP exploration i\ State ofAlaska, No. S-4654. S-4662, S-

4689(Alaska 1991),
1991 Oil producers re-file federal bias suit. Exxon Corp. v. Heinze, Civ. A91-0543.

Fchiuary 24. 1992. Judge Singleton issues order declining to recuse himself from case on account of
receipt of PFD. Exxon Corp. v. Heinze. 792 F.Supp. 72 (D. Alaska 1992).

March 3, 1992. Judge Holland affirms Judge Singleton's decision and declines to remove reuse himself
as well. Exxon Corp. v. Heinze, 792 F.Supp. 77 (D. Alaska 1992).

July 1. 1992. Current Am Hess segregation enacted. HCS CSSB 39 (FIN), sec. 19.ch. 134, SLA 1992
(same language as in second Am Hess segregation, but enacted at AS 37.13.145(d)).

April 1992. Oil phase of Am Hess litigation settles.

April 17. 1994. Ninth Circuit determines that appeal of refusal to recuse by Judges Singleton and
Holland arc not ripe. Euan Corp. v. Heinze, 32 F.Jd 1399 (9lh(hr. 1994).

March 1993. Gas phase of Am Hess ht gation settles.
March 9,2005

Department of laiw
Re: HB 187, HB 188
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State of Alaska

OFFICE OF THE GOVERNOR
JUNEAU

February 25, 2000

The Honorable John Harris
Speaker of the House
Alaska State Legislature
State Capitol, Room 208
Juneau, AK 99801-1182

Dear Speaker Harris:

Under the authority of art. Ill, sec. 18, of the Alaska Constitution, l1am
transmitting a bill that would establish the Alaska capital income account as a
separate account of the Akska permanent fund, and would authorize the
deposit into that account of the earnings on money received from State v.
Amerada Hess, etal.,, 1JU-77-847 Civ. (Superior Court, First Judicial District).

In 1992, the state’s oil and gas royalty litigation (State v. Amerada Hess,
etal.,, LJU-77-847 Civ. (Superior Court, First Judicial District)) was headed to
trial. Both slate and federal judges had expressed concerns about the capacity
of Alaskan judges and jurors to participate in the case on an impartial basis in
light of the fact that the earnings on the portion of any recovery in the case
would be deposited into the permanent fund and be used to pay the permanent
fund dividends that all judges and jurors receive. AS 37.13.145(d) was
enacted, which deposited into the principal of the permanent fund the earnings
of all amounts received from settlement of this case. Thus, the concern about
impartiality was resolved by disallowing the earnings from the settlement from
being used in calculating the annual dividend amount.

The Amerada Hess litigation is now completed, though the possibility of a
re-opener subject to an arbitration remains. Approximately $425 million frcm
this case, including earnings on settlement receipts and inflation-proofing, was
deposited into tho permanent fund.

This bill proposes to end inflation proofing of the part of the permanent
fund principal attributable to the Amerada Hess settlement and to authorize
the deposit of the earnings from the settlement proceeds into a separate

‘89 -



The Honorable John Harris
Februan' 25, 2005
Page 2

account of the Alaska permanent fund called the Alaska capital income

account. The money in this separate account could then be appropriated by

the legislature for any valid public purpose, including covering debt service on

bonds to finance capital improvements in the state issued by the State of

Alaska Capital Corporation under a companion bill 1also am transmitting.
lurge your prompt and favorable action on this measure.

Sincerely yours,

Governor

Enclosure
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Amerada Hess Royalty Oil Dispute
and Settlement

Settlement’s History

The fight with North Slope oil producers started in 1977, almost as soon
as oil began to flow through the Trans-Alaska pipeline. That year the state
filed a lawsuit accusing oil companies of undervaluing their oil and gas
and thus denying the state the full value of its 12.5% royalty share. In
1989, the state filed claims against 15 companies for $902 million. The
dispute became known as the Amerada Hess case, named after the first
company listed alphabetically in the lawsuit.1

Royalty oil is the state’s ownership share of the crude coming out of the
ground. The state takes its royalty share in two ways: in-kind, which is
sold to Railbelt refineries and a Fairbanks electrical utility; and in value,
which is sold back to the producers and priced at the wellhead net of
transportation costs. The problem came in figuring out how to value the
‘moyalty oil. The stale claimed that the companies used “bookkeeping
fictions and intracorporate transactions” to under value the oil at market
and overstate transportation costs, which combined to artificially lower the
wellhead value.- The production at issue occurred between 1977 and
1986 from the Kuparuk River and Prudhoe Bay oilfields.

The case became tne longest running legal battle between the state and
North Slope producers, lasting IS years. One issue that came up early in
the course of the litigation was that since 25% of royalty payments arc-
dedicated to the Permanent Fund, earnings from settlement payments
would eventually trickle into annual dividends paid out to Alaska
residents. 'Inis issue was first raised in 1987 when three oil company
defendants filed a lawsuit in federal district court to enjoin the Amerada
Hess case from proceeding to trial in any court in Alaska. They claimed
they could not receive a fair trial in Alaska because every judge and juror
had a financial interest in the outcome of the case by reason of their
respective annual Permanent Fund Dividends, which would be increased
by any earnings derived from damages awarded to the state in Amerada

lless.3

*The Amerada Hess compan¥ was actually a very mmoi player in the case and settled i it uf
court with the state in 1989 for $319,000.

« "State Settles Oil Fight - $100 Million Ends 18-Year Baltic," Ralph Thomas, Anchorage Daily
News, April 7, 1995,

¢'Lransmittal frc ru Governor llickel for SB 213, March 18, 1091.

Office of Management and Budget, 01/10/2005 Doge 1



Amerada Hess Royalty Oil Dispute and Settlement

In June 1988, the federal district court dismissed the action, ruling that
the due process issue must be addressed in the state court before being
asserted in the federal court. The companies appealed. In 1989, the
Ninth Circuit Court of Appeals encouraged the parties to seek a legislative
solution. Governor Cowper immediately introduced corrective legislation.
This was ultimately passed into law (Ch 38, SLA 1989) in May 19S9.
Codified as AS 43.23.045 (b) Dividend Fund, it provided that:

income earned on money awarded after trial in State v. Amerada
Hess, ct al, 1JU-77-S47 Civ. (Superior Court, First Judicial District)
shall be treated in the same manner as the Alaska permanent fund
except that it is not availablefor distribution to the (dividend)fund,
and shall be annually deposited into the principal of the Alaska

permanent fund.

Independently’, in April of the same year the Ninth Circuit affirmed the
district court’s disposition, requiring the oil companies to raise the issue of
disqualification in state Superior Court. The companies sought review by
the U.S. Supreme Court but their petition was denied.

In October 1990, the companies filed a motion to disqualify the Alaska
courts. In March 1991, Judge Carpcneti ruled that AS 43.23.045(b)
removes most, but not all, of the sources of revenue flowing to the
Permanent Fund dividend that created the bias. He also found that the
statute failed to pr« vent additional monies from going to the dividend fund
as a result of the so-called Amerada Hess price adjustment clauses in
royalty-in-kind (RIK) contracts. He agreed with claims by the 0"
companies that if the state prevailed, it would result in a $300 million
judgement against refineries and the Fairbanks utility for in-kind
purchases. Part of any'judgement then would flow to the Permanent Fund
and increase Permanent Fund Dividends (by $10 in the first year,
increasing to about $40 in FY2015).

According to Judge Carpcneti, this failure to deal with RIK recoveries
would require the Alaska court to disqualify itself. The result was ano her
piece of legislation introduced by Govcrnot llickel in March of 1991 that
became part of a more comprehensive rcw ' e of Permanent Fund statutes
(19 Ch 134 SLA 1992) that included repealing AS 43.23.045(b) above. A
new section was added to AS 37.13.145 Disposition of Income statute:

(d) Notwithstanding (h) of this section, income earned on money
awarded in or received as a result of State v. Amerada Hess ct al,
1JU-77-SJ7 Civ. (Superior Court, First Judicial District), including
settlement, summary judgement, or adjustment to a royalty-in-kind

O ffice o fManagement and Budget, 12/ 15/200-1 l'ugi-2



contract that is tied to the outcome of this case, or interest earned on
the money, or on the earnings of the money shall be treated in the
same manner as other income of the Alaska permanentfund, except
that it is not available to the dividend fund, and shall be annually
deposited to the principal of the Alaska permanentfund.

One final note on the legal history; 19 Ch. 134 SLA 1992 contained a
conditional repealer stating that if the Alaska Supreme Court made a final
determination that “no judge orjuror is disqualified from serving as a
judge orjuror solely' because the judge or juror may' qualify' to receive a
permanent fund dividend,” subsection (d) would be repealed, i.e., earnings
on the Amerada Hess principal would be added into the annual dividend

calculation.

Eventually, almost all of the state’s claims were settled out of court. The
final piece fell into place in 1995, when the state settled an assortment of
gas roy'alty claims against three companies—BP, Exxon, and Mobil—for
the last $100 million of about $1 billion in total settlements. Altogether
the stale spent nearly $100 million in building its legal case. Over the
course of the litigation, the share of settlements deposited into the
Permanent Fund totaled $194.1 million. Realized earnings on the
Amerada Hess settlement money since the first deposit in FY 92 have
added another $230.3 million to the settlement principal, which totaled
$424.4 million at the end of FY 04.

Office of Management anil Budget. 12/15/200-1 I"age 3



FY
FY
FY
FY
FY
FY
FY
FY
FY
FY
FY
FY
FY
FY

1992
1993
1994
1995
1996
1997
1998
1999
2000
2001
2002
2002
2003
2004

Beqinning

Inception

82.099,000

98,510,000
111,723,000
173,410,000
176.300,000
184,147,000
208.769,000
208,769,000
215,655,000
229,242,000
194,003,000
194.083,000
194,083,000

Total

Amerada Hess Settlement

Principal Realized Earnings (over inflation) Inflation-proofing

Tol.il Settlement

Contributions Ending Beginning Additions Ending Beginning Additions Ending Principal
82,099,000 82,099,000 0 0 0 0 2,005,000 2.005.000 0-1,104.000
16 ;111 (’)oo 98,510,000 0 4,641,000 4,641,000 2,005,000 4,541.000 G,54G,000 109.607.000
13,212.000 111,723,000 4.641,000 5,620,000 10,201,000 6.54C.000 3,615,000 10,161,000 132.145.000
61,717,000 173,440,000 10,261,000 G,145,000 16,406,000 10,161,000 5.0G0.0C0 15,221,000 205.067.000
2,060,000 176,300,000 16,406,000 10,441,000 34,047,000 15,221.000 5,864,000 21,085,000 232.232.000
7,047,000 184,147,000 34.847.000 21.377.000 56,224,000 21,085.000 7,058,000 28,143,000 260.514.000
24,622,000 208,769,000 50,224,000 31,254,000 87,470,000 28,143,000 6,853,000 34,996,000 331.243.000
0 208,709,000 87,478,000 36.086,000 123,564,000 34,996.000 5,102,000 40 098,000 21?32;888

0,886,000 215,655,000 123,564,000 30,331,000 153,895,000 40,096000 8,307,000 48,405,000 -955.
13,587,000 229,242,000 153.895,000 7,687,000 161,582,000 48,405,000 14,543,000 62,948,000 453.772.000
(35.159,000) 194,083,000 161,502,000 (23.334,000) 138,198,000 62,948,000 (5.154,000) 62,112,000 394.393.000
0 194,083,000 138,198,000 0 138,198,000 62,112.000 4,318,000 62.112,000 394.393.000
0 194’083’000 138,190,000 0 138,198,000 62,112,000 6,160.000 68,272,000 400.553.000
0 194.083,000 138,198,000 14,713.000 152,911,000 68.272.000 9,133,000 77.405,000 424.399.000

194,083,000 Total 152,911,000 Total 77,405,000
Nolo; TY2002 reductions arc Ihe result of an audit carredinn of an over deposit of settlement principal and related earnings.
IMRL"

Sourer: Al:tskn IVrinnm’iit Fund. 12/ir>/"0(H



Legislation to Leverage Amerada Hess
Settlement Earnings To Finance Capital Projects

Summary

1. Create the Alaska Capital Fund
» Legislation establishes the Alaska Capital Fund

* The realized earnings off of the Amerada Hess principal (expected to be in
the $30+ million/yr. range) would be deposited into the Alaska Capital

Fund.

* The Alaska Capital Fund is established within the Earnings Reserve
Account of the Permanent Fund

[ The purpose of putting it in the ERA instead of the general fund is so
the balance can be carried forward without being subject to the

annual CBR sweep.

S The ability to earn’fund balance forward is critical to providing
security of payment to Wall Street despite expected volatility of

earnings.

w The Alaska Capital Fund would be invested the same as the ERA and
retain its own earnings.

A The Alaska Capital Fund would accumulate realized earnings for 2
years, beginning in FY 05, before being drawn down to pay debt

service.
N The accumulated balance would fund reserve accounts to secure debt.

* AS 37.13.145(c) would be changed so there would be no inflation proofing of
the Amerada Hess principal from the Alaska Capital Fund.

¢ Changes are made to the Alaska Permanent Fund section of the FY 05
and 06 budget bills so that Amerada Hess realized earnings are depositeel
into the Alaska Capital Fund and Amerada Hess principal is exempt from

inflation proofing.

¢ The Amerada Hess portion of Permanent Fund principal would remain at
$424 million thereafter.

Office of Management and Budget, 02/28/2005 (rev.) lagv 5



2. State of Alaska Capital Corporation Created

* Legislation establishes the State of Alaska Capital Corporation. The
Corporation is closely linked to the Department of Revenue and State Bond
Committee that would issue stand-a'one mora’ obligation debt of the state

totaling $343 million.

¢ The Alaska Capital Fund wouid be the source of revenue to pay debt
service on bonds issued by the corporation.

¢ Historically the Permanent Fund average annual earnings have been
8.94% and the ten year forecasted rate of realized return is 7.61%.

¢ Modeling shows dc bt service may be paid with a realized rate of return as
low as 5.5%, but gi/en market volatility it is extremely important to be

able to withstand short term bear markets.

¢ A debt service reserve fund and an advance funded debt payment
account along with the fund balance of the Alaska Capital Fund provide
a high probability of an available funding source.

» Debt service on the bonds will be paid through annual legislative
appropriations from the Alaska Capital Fund to the Corporation.

¢ The moral obligation of the state is necessary to provide further
assurance to bondholders that annual debt service payments will
continue even during improbable unanticipated prolonged down market
periods, when there may be low or negative Amerada Hess realized
earnings paid into the Alaska Capital Fund.

¢ Consultations with ere lit rating agencies and financial advisors have
provided assurance that there will be no negative effect on the state's

credit rating by issuing these bonds.
¢ Investment grade ratings in the "A" range are expected on the bonds.

¢ Bonds will be issued with a requirement to pay inti rest only with v final,
theoretical principal maturity date of 20 years. Purchasers, however,
understand that the actual repayment of principal will be based on
Amerada llcss earnings deposited into the Alaska Capital Fund.
Expectations are that the bonds will be pm ' off muc h sooner than 20

years.

Offer of Management and Budget, 02/28/2005 (rev.) I'age a



A laska Capital Income Account
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Alaska Capital Income Account

Am Hess Piincipal 424,399,000
Am Hess Transfer Rale
Blended Rale
Earnings Beginning Amerada Hess Transfer to Ending
Rate Balance Earnings Earnings SOACC Balance
2005 7.61% - 32,296,764 1,228,891.87 33,525,656 -
2006 7.61% - 32,296,764 1,228,891.87 33,525,656 -
2007 7.61% - 32,296,764 1,228,891.87 33,525,656 -
2008 7.61% - 32,296,764 1,228.891.87 33,525,656 -
2009 7.61% - 32,296,764 1,228,891.87 33,525,656 -
2010 7.61% - 32,296,764 1,228,891.87 33,525,656 -
2011 7.61% . 32,29G,7G4 1,228.891.87 33,525,656 -
2012 7.61% - 32,296,764 1,228,891.87 33,525,656 -
2013 7.61% - 32 296,764 1,228,891.87 33,525,656 -
2014 7.61% - 32,296,764 1,228,891.87 33,525,656 -
2015 7.61% - 32.296,764 1,228,891.87 33,525,656 -
201G 7.61% - 32,296,764 1,228,891.87 33,525,656 -
2017 7.00% - 29,707,930 1,039,777.55 30,747,708 -
2018 7.00% - 29,707,930 1,039,777.55  30.747,708 -
2019 7 00% - 29,707,930 1.039.777.55 30,747,708 -
2020 7.00% - 29,707,930 1,039,777.55 30,747,708 -
2021 7.00% - 29,707,930 1,039,777.55 30.747,708 - average annualized earnings rate
2022 7.00% - 29,707,930 1,039,777.55 30,747,708 - 7.43%
2023 7.00% - 29,707,930 1,039.777.55 30.747.708 -
202-1 7.00% | - 29,707,930 1,039,777.55 30,747,708 -
2025 7.00% - 29,707,930 1.039,777.55 30,747,708 -
2026 7.00% i - 29,707,930 1,039,777.55 30,747,708 -
2027 7.00% - 29,707,930 1.039.777.55 30,747.708 -
2028 7.00% - 29,707,930 1,039.777.55 30,747,708 -
2029 7.00% - 29,707,930 1.039,777.55  30,747.700 -
2030 7.00% - 29.707.930 1.039.777.55 30,747,708 -
2031 7.00% - 29.707.930 1,039,777.55 30,747,708 -
2032 7.00% - 29,707,930 1,039,777/5 30,747,708 -
2033; 7.00% - 29.707,930 1,039,777.55 30,747,708 -
203*1 7.00% . 29,707,930 1,039,777.55 30,747,708 -
2035 7.00% - 29,707,930 1,039,777.55 30,747,708 -
2036 7.00% - 29,707,930 1,039,777 55  30.747.708 j
20371 7.00% - 29.707.930 1,039,777.55 30,747,708 | -
20381 7.00%! 29.707.930 1.039,777.55 ! 30,747,708 | -

Source: Department of Revenue, 02/28/05 Page 9



