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(11)
Date* Referred to Committee: April 11, 2005 

Date of Committee Action: J5~/ ^ 0 6  5

The FINANCE Committee considered:

FURTHER REFERRALS:

HI* 33

HOUSE BILL NO. 33 EFFECT OF REGULATIONS ON SMALL BUSINESSES

"An Act relating to the effect of regulations on small businesses; and providing for an effective date."
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F I S C A L  N O T E

2005 LEGISLATIVE SESSION Bill Version: CSHB33(JUO)
() Publish Date:________________________

STATE OF ALASKA Fiscal Note Number: __________

Revision Date/Time (Note if correction): ________________________ Dept. Affected]___________Commerce________
Title E ffec t of Regu la tions on______________________ RDU Executive Admin and Dev (119)
__ Small Bus inesses_________________________________________ Component Office of Economic Development
Sponsor Meyer_________________________________________ ___________________________________________
Requester House Finance_________________________________Component No. ___ 2 7 4 3  

Expenditures/Revenues____________________________________(Thousands o f D o llars)
Note: Amounts do not include inflation unless otherwise noted below.__________ ________
OPERATING EXPENDITURES FY 200G FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Pe rsona l Services 79.1 79.1 79.1 79.1 79.1 79 1
Travel 1.0 1.0 1.0 1.0 1.0 1.0
Contractual 5.0 5.0 5.0 5.0 5.0 5.0
Supplies 5.0 5.0 5 0 5.0 5.0 5.0
Equipment 5.0 0.0 0.0 0.0 0.0 0.0
Land & Structures
G rants & Claims
M iscellaneous

TOTAL OPERATING 95.1 90.1 90.1 90.1 90.1 90.1

CAPITAL EXPENDITURES |

CHANGE IN REVENUES ( ) :

FUND SOURCE (Tnousands o f D o lla rs )
1002 Federa l Receipts
1003 GF Match
1004 GF 95.1 90.1 90.1 90.1 90.1 90.1
1005 GF/Proyram  Receipts
1037 GF/Mental Health

TOTAL 95.1 90.1 90.1 90.1 90.1 90.1

E s t im a te  of a n y  c u r r e n t  y e a r  (FY2005) c o s t :   i._U_____
C h e c k  th is  box  (X) If fu n d in g  for th is  bill is in c lu d e d  in th e  G o v e rn o r 's  FY 200G b u d g e t  p ro p o s a l :

POSITIONS
Full-time 1 1 1 1 1 1

Part-time
Temporary

ANALYSIS: (Attoth a  separate oaae if nccMsary)
T his bill r e q u ire s  c e r ta in  d e s ig n a te d  s la te  a g e n c ie s  to  p r e p a r e  c c o n c m c  e ffec t s ta te m e n ts  a n d  re g u la to ry  flexibility a n a ly s e s  for ail 
r e g u la t io n s  th a t m a y  g o v e rn  th e  c o n d u c t o f sm a ll b u s in e s s e s  In a d d itio n  lo  p re p a .in g  th e s e  d o c u m e n ts  for d e p a r tm e n t  p ro g ra m s . 
C o m m i-rc i) m u s t a d v is e  a n d  a s s i s t  all d o s ig n a le d  s ta l e  a g e n c ie s  to  c o m p ly  w ith th e  p ro v is io n s  o l th o  le g is la tio n  I lie  d e p a r tm e n t 
a n t ic ip a te s  n c c d m g  a  d e v e lo p m e n t s p e c ia lis t (S 7 9  1) to  c o o rd in a te  th e  p ro g ra m  t. i th e  d e p a r tm e n t  a n d  to  w ork  w ith  d e s ig n a te d  
a g e n c ie s  lo  h e lp  th e m  c o m p ly  w ith  th e  p ro v is io n s  of th e  bill r  u o d s  a r e  n e e d e d  for s u p p lie s ,  c q u ip m o n t lo  s o t  u p  a n  off.co, a n d  for 
.o n tr a c f u a l  c c s t s  in c lu d in g  p rin ting , c o n tra c ts  w .th  Law  a n d  for e x p e r t is e  in c e r ta in  a r e a s  T h u  d e p a r tm e n t  d e a l s  e x te n s iv e ly  with 
sm a ll b u s in e s s  P r o g ra m s  a g e n c ie s  c o v e re d  by  P is leg is la lio n  in c lu d e  in s u ra n c e  b an k in g , s e c u r i t ie s  a n d  c o rp o ra tio n s ,  
o c c u p a t io n a l  a n d  b u s in e s s  l ic e n s in g , in v e s tm e n ts  sm a ll b u s in e s s  p ro g ra m s , a n d  o lh o r  e c o n o m ic  d e v e lo p m e n t  ac tiv itie s  D uring  
200-: th e  d e p a r tm e n t  h a d  i t  re g u la tio n s  p ro je c ts  ( e x c lu d in g a g e n c y  b o a rd r  p ro je c ts ]  trial w o u ld  p o ten tia lly  b o  c o v e re d  by  trns 
le g it ta tio n  W N o  th'S le g is la tio n  tin s  a n  e 'fe c h v c  d a le  o f  J a n u a r y  1. 200G . th e  d e p a r tm e n t  a n t ic ip a te s  e s ta b l is h in g  Inn p ro g ra m  unit 
p r o c e d u r e s  a t  th e  b eg in n in g  of th o  Ascot y e a r  to  e n s u r e  • v c i /b in g  is  in p la c e  w h e n  Iho  re g u ire m e r its  ta k e  e ffec t

Prepared  by Al C lough, Deputy Commissioner  Phone (9 0 7 ) 4f.i5-?5QQ
Division C o m m e r c e .  C o m m u n i ty ,  and E c o n o m ic  Development  DateTTima .1/15/05 10 00  AM
Approver* by: Frfqnr Blatchford. Commissioner________________________
Aije.acy Commerce?, Community, and Eroncrii.c {Jc-.elnpmont

Date .Tior*



Revision Dale/Time (Note if correction):___________________________Dept. Affected: Environmental Conservation.
Title Relating  to regula tions that m ay___________________ RDU E nv ironm enta l  Health____________
________________ g overn  th e  cond uc t  of sm all bus.__________________ C o m p o n e n t  E nvironm enta l  Heallh Dir.________
S p o n so r  R e p .  M eyer________________________________________ ___________________________________
R e q u e s te r  H o u se  F in an ce  C om m it tee________________________ C o m p o n e n t  No. 646

Expenditures/Revenues_____________________________________________(Thousands of Dollars)__________________________

F I S C A L  N O T E

STATE OF ALASKA Fiscal Note Number: ________________
2005 LEGISLATIVE SESSION Bill Version: CSHB 33 (FIN)

() Publish Date: ________________

Note: A m ounts  d o  not include inflation u n le s s  o therw ise  n o ted  below.
OPERATING EXPEN DITU RES FY 2006 FY 2007 FY 2 0 0 8 FY 2 0 0 9 FY 2010 FY 2011

P e rs o n a l  Serv ices  
Travel 
C ontrac tual 
Supp lies  
E quipm ent 
Land & S truc tu res  
G ran ts  & Claims 
M isce llaneous

TOTAL O PERA TING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPEN DITU RES

CHANGE IN REV EN U ES ( ) I I

FUND SO U R C E  (T h o u s a n d s  of Dollars)
1002 F edera l  R e ce ip ts
1003 GF Match
1004 GF
1005 G F /P rog ram  R ece ip ts  
1037 GF/Mentnl H ealth
O ther  ( S o e c i ly T y p e  Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s t im a te  of a n y  c u r r e n t  y e a r  (FY2005) c o s t :
M ark th i s  b o x  (X) if f u n d in g  for th i s  bill is  in c lu d e d

PO SITION S

0.0
n o r ’s  FY 20 0 6  b u d g e t  pron th e  G o v c r rp o s a l :

Full-time
Part-time
Ternpoiary

ANALYSIS: (Attach a separata pay,' it necessary)

Prepared by House F in an ce  Committee______________________________________  P h o n o  4G5 491 5

Approved by: Rep. Moyer. Co-Chair_________________________________  Dnto 04/15/05
Rop. Chonnult, Co-Chair_______________  ____________

Pacjo 1 of 1



F I S C A L  N O T E

STATE OF ALASKA
2005 LEGISLATIVE SESSION

Revision Date/Tim e (Nole if correction);
Title Relating  lo regula tions that m ay

CSHB 33 (FIN)

g overn  th e  conduc t of small bus.

Fiscal N ole N umber:

Bill Version:

() Publish  Dale:

Dept. Allected:_______________________________
RDU D ep ar tm en ta l  Support Serv ices
C o m p o n e n t  C o m m iss io n e r 's  Office_________

H ealth  & Soc. Serv ices

S p o n s o r
R e q u e s te r

R ep .  Meyer
H o u s e  F in an ce  C om m ittee

Expenditures/Revenues

C o m p o n e n t  No. 

(Thousands ol Dollars)

317

Note: A m ounts  d o  not Include inflation un le s s  o therw ise  n o ted  below.
DERATING EXPENDITURES FY 2006 FY 2007 FY 2 0 0 8 FY 2009 FY 2010 FY 2011

P e rs o n a l  S e rv ice s  
Travel 
C ontrac tual 
Supplies  
Equ ipm ent 
Land S S truc tu res  
G ra n ts  C la im s 
M isce llaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPEN DITU RES

CHANGE IN R EV E N U E S ( )

FUND S O U R C E (T h o u s a n d s  ol Dollars)
1002 F ed era l  R e ce ip ts
1003 GF Match
1004 GF
1005 G F /P rog ram  R ec e ip ts
1037 GF/Mental Health
O th e r  (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s t i m a t e  o f  a n y  c u r r e n t  y ea r  (FY2005) c o s t : 0 .0
M ark Ib is  b o x  (X) i( f u n d in g  lo r  t h i s  bill is  in c lu d e d  in th e  G o v e r n o r ' s  FY 200G b u d g e t  p r o p o s a l :  

POSITIONS
Full-time

Part-time

Temporary

ANALYSIS: (Attach a separate page il necessary)

P re p a r e d  by: H o u se  F in an ce  C om m itloo P h o n o  465-4945

A pproved  by R ep .  Moyor. C o-Chair
R ep .  C hennu lt .  Co-Chair

Date 04/15/05

Page 1 ol 1



F I S C A L  N O T E

S T A T E  O F  A L A S K A
2 0 0 5  L E G I S L A T I V E  S E S S I O N

Revision  Date/Time (Note if correction): 

Title:

F i s c a l  N o t e  N u m b e r :  __________________
B i l l  V e r s i o n :  H B 0 3 3 C S - D O L W D - C O - Q 4 - 1 5 - 0 5
( )  P u b l i s h  D a t e :  __________________

E ffe c t of R e g u la tio n s  on Sm all B u s in e s se s

Department: Lab o r and W orkfo rce  D evelopm ent
RD U : O ffice  of the C o m m iss io n e r___________
Component: C o m m iss io n e r's  O ffice_________________

Sponsor:
Requester:

R e p resen ta tive  M eyer
H o u se  FIN

Expenditures/Revenues

Component Number: 

(T h o u s a n d s  o f D o lla rs )

340

Note: Amounts do not include inflation un less otherwise noted below.

O P E R A T IN G  E X P E N D IT U R E S F Y  2006 F Y  2007 F Y  2008 F Y  2009 F Y  2010 F Y  2011

P ersonal Serv ices

Travel

Contractual

Supplies

Equipm ent

Land & Structures

G rants & Claim s

M iscellaneous

T O T A L  O P E R A T IN G 0.0 0.0 0.0 0.0 0.0 0.0

C A P IT A L  E X P E N D IT U R E S  |

C H A N G E  IN R E V E N U E S  ( )

FUN D S O U R C E (Thousands of Dollars)

10C2 Federa l Receipts

1004 G F

1007 Interagency Receipts

1157 W orker Safety Account

1172 Building Safety Account

1032 Fisherm en's Fund

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

E s t im a te  of an y cu rren t y e a r (FY2005 ) co s t : None
M ark th is  box (X ) if fund ing  for th is bill is  included  in the G o ve rn o r's  F Y  200G budget p ro p o sa l:

P O S IT IO N S

Full-time

Part-time

Tem oornrv

A N A L Y S IS : (Attach a separata pago if necessary)

There is no anticipated financial impact to the department as a result of this legislation.

G u y  B o ll, A ss is ta n t C o m m iss io n e r

O ffiro  of tho C o m m iss io n e r
Prepared by:

D i v i s i o n : _____________________________________________________________________

A p p r o v e d  b y :  G r e g  O ' C l a r a y .  C o m m i s s i o n e r ________________________________
A g e n c y :  D e p a r t m e n t  o f  L a b o r  a n d  W o r k f o r c e  D e v e l o p m e n t

Phone: 4G5-2700

Date/Tim e: 4 /15/05 3:58 PM

D a t e :  4 / 1 5 / 2 0 0 5

(Ur.'.riv. I ;v;4 0MD) P a g e  1 ol I



F I S C A L  N O T E

2 0 0 5  LEG ISLA TIV E SESSION Bill Version: H B33CS-LA W -LSR-4-12

() Publish Date: ________________________________

S T A T E  O F  A L A S K A  Fiscal Nole Number: _______________________

R e v is io n  D a le /T im e  (N ote  if co rre ctio n ):_____________________________Dept. Affected;_______________LAW _____________

Title "An Act relating to regulations that may govern RDU C IV IL_____________________________
the conduct of small b u s in e sse s ;..." _______________________________________Component Legislation and Regulations

Sponsor Representative Meyer_________________________________________________________________________________________
Requester House Finance____________________________________________ Component No._____________________________

Expenditures/Revenues_________________________________________________(T h o u s a n d s  of D o lla rs )_____________________

Note: Amounts do not include inflation unless otherwise no:ed below.

O P E R A T IN G  E X P E N D IT U R E S FY  20u6 F Y  2007 F Y  2008 F Y  2009 F Y  2010 F Y  2011

Personal Services 

Travel 

Contractual 

Supplies 

Equipment 

Land & Structures 

Grants & Claim s 
M iscellaneous

TO T A L  O P E R A T IN G

C A P IT A L  E X P E N D IT U R E S

C H A N G E  I *' R E V E N U E S  ( )

FUMr -E  (Thousands of Dollars)

al Receipts

1003 G F  Match

1004 G F

1005 GF/Program  Receipts 

1037 GF/Merrtal Health 
Other - Regulatory Cost Charge

T O T A L

Estim a te  of any cu rren t year (FY2005 ) co s t : 0 0
M ark th is box (X) if fund ing  for th is  bill is  included in the G o vern o r’s  F Y  200G budget p ro p o sa l: 

P O S IT IO N S  ___________ ________

Full-time

Part-time
Tem porary

A N A L Y S IS : (Attach a separate paqe it necessary)
T h is  bill a m e n d s  A S  4 4 .6 2  (P ro c e d u re s  for Adopting R e g u la tio n s ) by add ing  a  n e w  sectio n  that would 

re q u re  T h e  D ep a rtm en ts  o f P u b lic  S a fe ty ; En v iro n m en ta l C o n se rva t io n ; H ea lth  and  S o c ia l S e rv ic e s ; and 

C o m m e rc e , C o m m u n ity  an d  E c o n o m ic  D eve lo p m ent L  p rep are  an  e c o n o m ic  effect s ta tem e n t before 

re g u la t io n s  that g o vern  the co nd uct of a  sm a ll b u s in e ss  m a y  be ad o p ted . W h ile  the requ irem en t is  not 

e x te n d e d  to the D ep artm ent of L a w , it w ould  p lav a ro le in train ing the a ffected  a g e n c ie s  lo inco rporate  

th e se  s te p s  into the ir d eve lo p m en t of regu lations and  in rev iew ing  p ro p o sed  regu lation  p a c k a g e s  for 

co m p lia n ce  w ith the n e w  law . T h e re  w ill be so m e  fisca l im pact in the in itial y e a r  of adoption of this 

leg is la tio n , but it is  d ifficult to quantify  w hat it m ight be.

Prepared by; Kathryn Dnughhetee, Director___________________________________________ Phono 465-3673

Division Administrative S e rv ices  Division D.ite/Timo 4/13/05 11 44 AM

A p p r o v e d  b y :  K a t h r y n  P u u q h h o t c c  f o r  D a v i d  M a r q u e / .  A t t o r n e y  G e n e r a l  D a t e  4 / 1 3 / 2 0 0 5
A g e n c y  D e p a r t m e n t  o f  L a w _________________________________________________________________

(llr, »!) b?}?004 OWHI Pago 1 of 1



A m endm ent # Offered By: \~NQ  e  - j i .

OFFERED IN TIIE MOUSE FINANCE COMMITTEE

To CSHB 33 (JUD) 24-LS0239\X 

Page I, lines 1-2 -  [Delete all material]

Page 1, line 1 - insert

k'An Act relating to requiring notification to the Department of Commerce, Community 
and Economic Development, economic effect statements, regulatory flexibility analyses; 
a private cause of action relating to the required economic effect statements or regulatory 
flexibility analyses; and providing for an effective date.”



0 4 / 1 5 / 0 5  0 9 : 4 6  F A X  9 0 7  4 6 5  2 5 2 0 L & S A  &  L E G S / R E G S ^  0 0 2 / 0 0 4

.0 24G-1 

4/15/2005 
(9 :37  A .M .)

A M E N D M E N T \

OFFERED IN THE HOUSE FINANCE 
COMMITTEE

TO: CSHB 33(JUD)

BY

1 Page 1, line 14:
2 Delete "(c)"
3 Insert "(d)"
4
5 Page 2, line 2:
6 Delete "(e)"
7 Insert "(f)"
S
9 Page 2, line 4:

10 Delete "The economic effect"
11
2 Page 2, line 5:

13 Delete "statement must provide"

14 Insert "(c) rl he economic effect statement required by (a) of this section must provide, if
15 available from information gathered under (h) of this section,"
16
17 Page 2, line 18:
IS Delete "(c)"
19 Insert "(d)"
20

1



.  .  0 4 / 1 5 / 0 5  0 9 : 4 6  F A X  9 0 7  4 6 5  2 5 2 0  U S A  &  L E G ^ / R E G S  © 0 0 3 / 0 0 4

1 Page 2, line 25:
2 Delete "(d)"
3 Insert "(e)"
4
5 Delete "(c)"
6 Insert "(d)"
7
S Page 3, line 6:
9 Delete "(e)"

10 Insert "(0"
11

12 Page 3, line 8:
13 Delete "(f)"
14 Insert "(g)"
15
16 Page 3, line 15:
17 Delete "or"
18
19 Page 3, line IS:
20 Delete
21 Insert";"
22

23 Page 3, following line IS:
24 Insert the following new material:

35 "(6) that address standards, requirements, or conditions for reimbursement
36 by the designated stale agency for services to be rendered on behalf of the designated
37 state agency, that address amounts or rates of that reimbursement, or that adjust those
25 amounts o r rales to contain costs within the amount of appropriations from the legislature
29 for a state fiscal year; or

30 (7) that establish standards, requirements, or conditions for the eligibility
31 of an individual for assistance under AS 18 or AS 47, or that establish standards for



0 4 / 1 5 / 0 5  0 0 : 4 6  F A X  9 0 7  4 6 5  2 5 2 0 J . & S A  &  L E G S / R E G S ®  0 0 4 / 0 0 4

] determining the amount of assistance that an eligible person is entitled to receive.”

2

3 Page 3, line 19:
4 Delete "(g)”
5 Insert "(h)"
6

7 Page 3, line 24:
8 Delete "(h)"
9 Insert "(i)”

3



STEPS IN THE REGULATION ADOPTION PROCESS UNDER IIB33*'■ • '
Shaded areas indicate processes added by HB 33

]
P lan n in g  and decision m ak ing

(F o r  t; c o m p a r is o n  b e tw een  the  
p r o c e s s  in  s te p  1 &  l ! B  3 3  s e c  

a t ta c h e d  p a g e  2)

A gency  deve lop s d ra ft regu la tio n s , 
pub lic no tice , and fiscal note

Pub lic  com m en t pe riod ; 
o ra l hearing  ( if  any )

A gency  pub lish e s and d is tribu tes 
pub lic no tice , a d d t’l no tice  
in fo rm ation and regu la tion s£

D epartm en t o f  L aw  op en s file

4
DCED is Notified

IIB 33 
-------------

Economic Effect Statement:
• E stim a te o f  sm all bu sine sses effec ted .

•* '• P ropo sed  reco rd k eep ing  and adm in . Costs.
• S ta tem en t o f  econom ic  effec t.
• D escrip tion  o f  a lte rn a tiv e  m ethods.

.Regulatory Flexibility Analysis: (examine)
• L ess s trin g en t com p lian c e  o r repo rting  req u ire ­

m en ts.
• L ess  s trin g en t com p lian ce  o r repo rting  dead lines.
• C on so lid a tio n  o r  s im p lif ica tio n  o f  com p liance  o r 

repo rtin g .
• E stab lishm en t o f  p e rfo rm ance  s tanda rd s to 

rep la ce  design  o r  op e ra tio n a l s tandards.
• E xem p tio n  o f  sm all bu sin esses .

S
P inal regu la tio n s p ack ag e  subm itted  to 

D epartm en t o f  L aw  for rev iew  and 
app rova l; G o v e rn o r ’s O ffice  co nduc ts

V
9

A g en cy  a tto rney  rev iew s regu la tio n s <=3 <=3
7

A gency  adop ts 
regu la tionsrev iew

£

It)
R egu la tio n s a tto rn ey  rev iew s and 
e ith e r app roves o r d isapp ro ves 

regu la tion s

II
U n less re tu rned  by  the G overno r, Lt. 

G o v e rn o r 's  O ffice files ap p roved  
regu la tions; e ffec tiv e  in 30 days

12
A gency  posts sum m ary  
on  A laska O n lin e  Pub lic 

N o tice System

Lt. G o v ’s O ffice  sends 
regu la tion s to  A dm in . R eg. 

R ev iew  C om m ittee

R egu la tio n s pub lished in 
A laska A dm in is tra tiv e  C ode

Tiic al>o\c d un Im  been modified hum page 8 in the I Sih Edition o f the Drafting Manual for Administrative Regulations, Rev ived June 2001

Prepared by Michael Pawlowski, Representative Kevin Meyer



STEPS IN THE REGULATION ADOPTION PROCESS UNDER HB33
Modified from the Drafting Manual for Administrative Regulations 15th Edition 2002

DRAFTING MANUAL FOR 
ADMIN. REGULATIONS

STEP 1; PLANNING & DECISION 
MAKING

“An agency should ask itself the following
questions at the beginning of any regulations
project.”

1. What did the legislature intend to be 
accomplished through the program in 
question?

2. In reviewing relevant statutes, are there 
unanswered questions, ambiguous terms, 
or program details that must be clarified 
through regulations? Docs the agency 
intend to allow electronic applications, 
submissions, or signatures?

3. What does the agency want to 
accomplish by adopting regulations?

4. What constitutional or statutory rights f>f 
individuals will be affected?

5. Who has the statutory authority to adopt 
the regulations (i.e., commissioner, 
board, governor)?

6. Which members of the public constitute 
the primary audience for the regulations 
and how should the regulations be organ- : 
i/.cd and written to be most easily 
understood by them? Is there a wav o 
write the regulations lo achieve the 
agency's intent while keeping the public's 
cost of compliance low?*

7. When do the regulations need to be in 
effect?

S. How will the regulations impact the 
agency's existing budget? Will more 
money be needed to implement the 
regulations? What are the alternatives?

H B  3 3
— :-----------------------------------------------

^  y  ,<. 4 ~ i  1?'  f  <• Yi *
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"An agency shall use information received 
under AS 44.62.210 and AS 44.62.215, '
information provided by the department 
under (e) of this section, and other 
information in the files of the agency lo 
prepare an economic effect statement 
required by (a) of this section. The economic 
effect statement must provide:

1. An identification (suggest replacing 
with - general description) and estimate 
of the number of small businesses that 
would be subject to the proposed 
regulation.

2. The projected reporting, recordkeeping, 
and other administrative costs that small 
businesses would be required to incur in 
order to directly comply with the 
proposed regulation, including an 
identification of the type of professional 
skills necessary to prepare the report or 
record or to take administrative action.

3. A statement of the probable effect that 
the proposed regulation would have on 
small businesses whose conduct would 
be governed by the proposed regulation.

4. A description of any alternative methods 
of achieving the purpose of the proposed 
regulation that would be less intrusive or 
less costly for the small business whose 
conduct would be governed by the 
proposed regulation."

"Underl ine  a dded  for cmpliavis,  pp. V-IO

Prepared by Michael Pawlowski, Representative Kevin Meyer



R e p r e s e n t a t i v e  K e v i n  M e y e r

HOUSE DISTRICT 30

Sponsor Statement 
House Bill 33

“An Act relating to the effect or regulations on small businesses; and providing for
an effective date.”

In 2003, 97% of all Alaskan businesses were small businesses. One out of every 14 
Alaskans runs a small business, and in recent years all of the net job growth in Alaska 
was generated by small businesses. Small business provides the economic infrastructure 
that serves large development concerns and facilitates organic growth in the economy.

Regulations written to address macro issues can inadvertently create hurdles for small 
businesses. House Bill 33 requires state regulatory agencies to consider the impact of 
proposed regulations on small businesses.

The process set in MB 33 begins when an agency proposes or reviews a regulation. 
Before an agency adopts a proposed regulation it will prepare an economic effect 
statement that identifies and estimates the number of small businesses that would be 
subject to the proposed regulation, the costs to the businesses of complying with the 
regulation, and alternative methods of achieving the goal of the regulation.

MB 33 docs not prohibit agencies from promulgating rational regulations that adversely 
impact small businesses. MB 33 simply requires agencies to consider the impact of 
regulation and examine alternatives.

Adding an emphasis on the ii ipact of regulation on small businesses to the regulatory 
process is a broad and significant policy statement. 1 IB 33 is a bottom up approach to 
economic development, a step towards creating a more responsive government, and an 
effort to strengthen Alaska’s economy for sustainable growth.

Em ail:  IUprcM»tativc. Kevin. Me.vriiiflciiivMiitc.uk.us • Toll  F i r e :  (Mill) -lOS -iy.J.S 
S csmiih: Stale  Cupitnl, Juneau, Aluxka 0118011182 •  Ftionc: (il(>7) -MJ5-I0 15 Fun: (H07) 105-3-17(1 

I n te r im ;  710 \V. •Ilh Avc., Anchorage. Alaxka DOMU 2i:i:» •  Finnic: (11(17) 2(ii»0lii!l Fax: (1)071 20!) 0107
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Connie Marshall 
Region X Advocate 

U.S. Small Business Administration 
before the 

House Finance Committee 
of the

Alaska House of Representatives 
April 14, 2005

Chairman Chcnault, Chairman Meyer and members of the Finance Committee, 

my name is Connie Marshall and I am the Regional Advocate for the U S. Small 

Business Administration’s Office of Advocacy’s Region X (which includes Alaska, 

Washington, Oregon, and Idaho). It is an honor for me to speak to you today and testify 

on House Bill 33.

As the Regional Advocate for Region X, my job is to be the direct link between 

state and local governments, small business groups and small business owners and 

employees and the Office of Advocacy, based in Washington, DC. My chief concern is 

to help identify regulatory concerns of small business by monitoring the impact of federal 

and state policies at the grassroots level. It is my goal to sec that programs and policies 

that encourage fair regulatory treatment of small business are developed and 

implemented to ensure future growth and prosperity. This is why I am testilying in 

support of proposed legislation which will strengthen small business regulatory flexibility 

in Alaska.

The Office of Advocacy enforces the Regulatory Flexibility Act (RFA) on the 

federal level in order to lessen the regulatory burden on small business. More than 93
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percent of businesses in every state are small businesses. As you may know, small 

bi sinesses with less than 20 employees spend $6,975 each year per employee to comply 

with federal regulations—that is 60 percent more per employee .nan large firms with 

more than 500 employees spend. And that is just the cost of federal regulations. Small 

business owners also have to shoulder the cost of state regulations.

Under the RFA, Advocacy has shown time and again that regulations can be 

reduced and the economy improved without sacrificing such important goals as 

environmental quality, travel safety, and workplace safety. By working with federal 

agencies to implement the RFA, in 2004 the Office of Advocacy saved small businesses 

nationwide over $17 billion in foregone regulatory costs that can now be used to create 

jobs, buy equipment and expand access to health care for millions of Americans, or 

simply maintain competitiveness in the marketplace.

While some states have state regulatory flexibility legislation that mandates state 

agencies to perform economic impact analysis before they regulate, many do not. F^r 

that reason, in December of 2002 the Office of Advocacy drafted model legislation 

patterned after the federal Regulatory Flexibility Act and presented it in a report tit.’ ‘d. 

Small Business I-rieiully Regulation: Model Legislation, which can be found on our 

website at www.sha.uov.advo.

There are five critical elements contained in the Regulatory Flexibility Act model 

bill. Successful state-level regulatory flexibility laws should have: (1) a small business

http://www.sha.uov.advo


definition that includes most small businesses, (2) a requirement that slate agencies 

perform an economic impact analysis before they regulate, (3) a requirement that state 

agencies consider less burdensome alternatives that still meet regulatory goals, (4) 

judicial review so that the law has teeth, and (5) a provision for stale government to 

periodically review all its regulations. To be effective, there should be few, if any 

exemptions from the law. Even the best regulatory flexibility initiative has little value if 

the majority of state agencies are exempted from it. In order for regulatory flexibility to 

work, there is a need for the Governor’s leadership, trained and educated state agencies 

that understand their responsibilities, and the continued involvement of the small business 

community.

During this time of tight state budgets, you may be wondering how much it costs 

a state to implement regulatory flexibility for small business. The answer is that 

implementing a regulatory flexibility system can be done at little to no additional cost to 

the state. Let me share information from three states that have recently implemented 

regulatory flexibility provisions.

In North Dakota, agencies were granted no additional funds to carry out their 

duties under the new RFA legislation. The state legislative review committee is 

responsible for review ing the regulations that their state agencies, using economic impact 

analysis, have determined might be overly burdensome to small business. Soother than 

additional regulations for the committee to review. North Dakota has simply absorbed the 

new duties into their already existing system

.1



Similarly, in Colorado, agencies were granted no additional funds to carry out 

their duties under the new RFA legislation. The Office of Policy Research and 

Regulatory Review in Colorado’s Department of Regulatory Agencies was given 

responsibility for implementing the new law. To meet the new obligations, they shifted 

personnel in their office and dedicated part of an IT person to implement their e- 

rulcmaking notification system. Like North Dakota, Colorado simply absorbed the new 

responsibilities into their current structuic.

In Oklahoma, the fiscal note estimated that it would cost S 75.000 per year to 

support the Small Business Regulatory Review Committee in the Department of 

Commerce and to implement the regulatory flexibility law. Since implementation began 

in 2002, the Department of Commerce has not exceeded the $ 75,000 budget. 

Expenditures have been for printing marketing materials, travel compensation for the 

review committee members and compensation for the committee coordinator’s time.

The benefits of implementing a regulatory flexibility system truly outweigh the 

costs. Ix*t me give you an example of how regulatory flexibility works from a state that 

has had an active regulatory flexibility program for nearly ten years. In Octolxrr 2001, 

New York State adopted an emergency regulation to prevent prescription fraud by 

requiring the use of an official State prescription form lor all prescribing done in New 

York. The official prescription forms utilize security features that will curtail alterations 

and forgeries that divert drugs to black market sale to unsuspecting patients and cost New

4



York’s Medicaid program and private insurers lens of millions of dollars annually in 

fraudulent claims.

Under New York's State Administrative Procedure Act and an Executive Order 

signed by Governor Pataki, the Department of Health was required to perform a 

regulatory flexibility analysis for small business (RFASB). It was found that the 

proposed regulation would affect small businesses such as practitioners, pharmacists, 

retail pharmacies, hospitals and nursing homes.

Therefore, in drafting the regulation, the Department of Health met with and 

considered comments from the affected small businesses. By consulting with small 

business throughout the rule writing process, the New York Department of Health was 

able to craft a regulation that met its goals without unduly burdening small entities. For 

example, the regulation includes the following flcxibil'ties for small business:

• Establishes a grant administered by the Department of I lealth to defray costs 
for software adjustments faced by pharmacies;

• Eliminates the official prescription fee for practitioners and institutions; and

• Allows practitioners, pharmacists, retail pharmacies, hospitals and nursing 
homes IS months to transition to the new prescription form system.

As a result of the Serialized Official New York State Prescription Form regulation,

private insurers and the Medicaid program are expected to save millions of dollars by

reducing fraudulent prescription claims while at the same lime benefiting the state, its

citizens, and private insurers.
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Since December of 2002, my fellow Regional Advocates and I have been working 

with state legislators across the country to make regulatory flexibility for small business a 

legislative priority. In 2003, twelve states introduced regulatory flexibility legislation. 

Governors in North Dakota and Colorado signed regulatory flexibility legislation into 

law, while Massachusetts Governor Mitt Rornney and West Virginia Governor Bob Wise 

signed Executive Orders lo implement regulatory flexibility. In 2004, 17 states 

(California, Connecticut, Georgia. Idaho, Illinois, Kansas. Kentucky. Missouri,

Nebraska, New Jersey, Pennsylvania, Rhode Island, South Carolina, South Dakota, 

Tennessee, Washington, and Wisconsin) introduced regulatory flexibility legislation and 

seven states have signed it into law (Connecticut, Kentucky, Missouri, Rhode Island,

South Carolina, South Dakota, and Wisconsin).

To date in 2005, eighteen stales have introduced regulatory flexibility legislation 

(Alaska, Alabama, Hawaii, Indiana, Iowa, Mississippi. Missouri, Montana, New Jersey, 

New Mexico, North Carolina. Ohio, Oregon, Pennsylvania. Tennessee, l/ialt, Virginia, 

and Washington). Virginia Governor Mark Warner and New Mexico Governor Bill 

Richardson recently signed regulatory flexibility legislation into law. Also tins year. 

Arkansas Governor Mike Huckabec signed an Executive Order to implement regulatory 

flexibility.

One of the many reasons. I believe, this legislation has been so successful over the 

last two years is because policy makers across the country arc realizing that regulatory 

flexibility is as an economic development tool. There are over 23.7 million small
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businesses in the United States and they are the job creators: small firms create between 

60 and 80 percent of the net new jobs in our economy.

There is no question that small business is the backbone of the economy here in 

Alaska just as it is throughout the country. According to the federal definition of small 

business (500 employees or less). 96.9 percent (15,485) of Alaska’s employers are 

considered small and employ over 59.6 percent (127,757) of Alaska’s non-farm sector 

employees.

Sometimes, because of their size, the aggregate importance of small businesses to 

the economy is overlooked. Because of this, it is very easy to fail to notice the negative 

impact of regulatory activities on them. The intent of I IB 33 is to require regulatory 

agencies to consider small businesses when regulations are developed and particularly to 

consider whether there arc alternative regulatory solutions that do not unduly burden 

small business but still accomplish the agency goal. Giving small employers a voice 

early in the process is a key to reducing the negative impact of regulations on small 

businesses, increasing the level of regulatory compliance and passing on cost savings to 

state economics.

This legislation is good for small business in Alaska and the Office of Advocacy 

commends you for bunging House Bill 33 forward.
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Hit 33

stale agency

• Cage 3, lines 12-14

• Cage 2, lines fi-7

« Cage 2, line 20

CSHB 33

• Changed "state agency" to "designated 
stale agency" limiting the application of 
HB33 to:

• The Department of Labor
• The Department of Environmental Cons.
• The Department of I I&SS
• The Department of Community and

Economic Development.

• Exempted DEC regulations that relate to 
natural resource development.

• Deleted the required "estimate of the 
number of small businesses that would be 
subject to the proposed regulation."

• Changed "while accomplishing" to 
"without compromising" the objectives of 
statutes...

I’icp.iicd hy Kcnic.scnt.uivc Meyer's Office



Changes to HB 33 in CS HB 33 version 24-LS 0379\L (Lt^ d-'}
HB 33

• Section 1 (a) “Before an agency adopt..."

• Section 1 (a) “that may have an adverse 
effect....”

• Section 1 (b) “using existing information 
and without conducting new studies that are 
extensive."

• Section 1 (e) "Every five years...the agency 
shall review..."

CSHB 33
• Section 1 (a) “Before and agency adopts...or 

when a person petitions an agency under AS 
44.62.220.”

Alaska law contains a petition provision 
that allows a person to raise an objection 
to an existing regulation.

• Section 1 (a) “that governs the conduct of.."

Committee members raised the concern 
that an agency could not determine 
which regulations have an “adverse 
effect on" prior to conducting the 
economic effect statement. Changing the 
standard to “governs the conduct o f  
clarifies when the process set in section 
1 should be initiated.

• Section 1 (b) -
JL Using information received under the public 

comment process.
2. Input from DCED.
3. Information in the (ties ol the agency.

• Section I (h) I -
_L Added "general" before description

• Removed
Rather than reviewing every regulation 
every five years, regulations arc 
reviewed only upon petition per section 
1 (a).

P repared  by  R cprej.cn t.n ivc M e y e r’s O ffice



Changes to CSHB 33 version \G in CS HB 33 version 24-LS 0379\L

HB 33

Previously applied to all regulatory agencies

Removed the judicial review provision

Definitions

CSHB 33

Section 1 (f) - adds a list of exemptions.

Section 1 (g) - included a specific 
prohibition on judicial review. But reiterates 
that review under AS 44.62.300 is not pre­
vented.

Section 1 (It)
JL Department—DCED
2. "governs the conduct o f’ - docs not include 

the imposition of a fee to cover the cost of a 
state service if the fee is charged uniformly 
to all users.

3. "proposed regulation” does not include the 
repeal of an existing regulation.

4. "Regulation" does not include "emergency 
regulations."

5. “Small Business” - less than 100 employees, 
a village corporation, or a public utility with 
fewer than 100 employees.

Prepared by Representative M eyer’s Office
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o ffice  of Advocacy /\ Voice for Small Business

Small Business Profile: ALASKA
Small businesses m ake a significant con trib u tion  to  the U.S. 
econom y , and in 2003, they w ere the engine o f  A laska’s 
econom ic pe rfo rm ance . N ationally , h a lf o f  U.S. non -fa rm  
private o u tp u t and em p loym en t is genera ted  bv small firms 
with 3(10 o r fewer em ployees; in Alaska, small business 
ow ners— includ ing w om en, m inorities, and hom e based 
individuals— were leaders in  the s ta te 's econom y in 2003. T h e  
O ffice o f  A dvocacy ’s S m a ll Business V rofile repo rts on  small 
businesses in the state using the m ost cu rren tly  available data.

N u m b e r  o f  B u s in e s s e s . T ne estim ated total num ber o f  small 
businesses in A laska in 2003 was 629,000.' O f  th e  16,825 
em ployer firm s in 2003, 96.9 percen t o r an estim ated 16,300 
were small firm s. T he estim ated num ber o f  em ployer 
businesses increased by 1.9 pe rcen t in 2003. T h e  m ost recent 
data available show  that non -em p loyer businesses num bered  
46.6*13 in 2001. Self-em ploym en t increased by 9.8 percen t, 
from  28,641 in 2002 to 31,458 in 2003. (Source: U.S. D ep t, o f  
Labor, Em p loym en t and T ra in ing  A dm in istra tion ; U.S. D ept, 
o f  C om m erce , C ensus Bureau; U.S. D ep t o f  L abor, Buteau o f  
L abo r Statistics.)

W n m en -O w n c d  B u s in e s s e s . S e lf em p loym en t by wom en 
increased by 10.6 pe rcen t, from 11,514 in 2002 to 12,732 m 
2003 and rep resen ted  *10.3 pe rcen t o f  self-em ployed pe rsons 
in the slate. W om cn-ow ned  businesses genera ted  51.9 billion 
m revenues, em ployed 16,520 workers, and constitu ted  16,600 
firms o r 25.9 pe rcen t o f  all firms in 1997. (Sources: U.S Dept, 
o f  Labor, B ureau o f  L abo r Statistics; U.S. D ep t, o f  
C om m erce , C ensus Bureau.)

M in o r i ty -O w n ed  B u s in e s s e s . In  1997, 17.8 percen t or 1,900 
o f  th e  m ino rity -ow ned i asincsses in the state were em p loyer 
firms, and they generated  87.4 percen t o f  th e  to tal m inority- 
ow ned business revenue o f  52.2 billion. T here were 1,400 
I itspam c-ow ned businesses; 900 B lack-owned businesses;
1,800 Asian and Pacific Islander-ow ned businesses; and 6,800 
Am erican Ind ian  and A laskan N ative-ow ned businesses in 
i 1'1’". (Source: U.S D ep t, o f  C om m erce , C ensus Bureau.)

B u s in e s s  T u rn o v e r . T ne r- tim a ted  num ber o f  new  em ployer 
businesses was 2.44] ir. 2005, which is ”.5 p e rc en t m ore tt .m

the p rev ious year. Business bankruptcies .r.creased by 0.8 
pe rcen t, and to taled 121 in 2003. Business term inations 
decreased by 1.3 pe rcen t and  num bered 2,507 in 2003. 
(Source: U.S. D ep t, o f  Labor, Em ploym ent and T rain ing 
A dm in istra tion ; A dm inistra tive O ffice o f  the U.S. Courts; U.S. 
D ept, o f  C om m erce , C ensus Bureau.)

E m p lo y m e n t . Small businesses with fewer than 500 
employees num bered  15,455 in 2001 and employed 127,680 
people o r  59.6 percen t of the sta le’s non -farm  private 
w o rk fo rce (Table 1).:  T o ta l net employment gain in the state 
am oun ted  to  9,031 be tw een 2000 and 2001. O f  that num ber, 
6,350 are a ttribu tab le to  MSAs (m etropo litan statistical areas). 
D u ring  the sam e time period , firms w ith fewer than  20 
employees gained 2,824 jobs. (Source: U.S. D ep t, o f  
C om m erce , C ensus Bureau, Statistics o f  U.S. businesses.
N o te: U rban  (MSA) and rural (non-MSA) em ploym ent data is 
available at: www.sha.m  *v fadvu  /s ta ts Aku.i.htm l.l

Sm all B u s in e s s  In c o m e . Small business p rop rie to rs ' income 
in 2003 increased by 5.8 pe rcen t, from  52.2 billion in 2002 to  
52.3 billion in 2003. (Source: U.S. D ep t, o f Commerce.)

F in a n c e . Small firm s typically use commercial bank lenders 
and rely on  local bank services. O v e r the last five years there 
has been a g radual decline in the num ber o f  banks in Alaska 
(Table 3). T h e  O ffice o f  Advocacy has identified bunks in 
each sta te that m ake the m ost loans to small businesses. This 
in fo rm ation  is available in its banking studies available at

I.1 L■I’.'.V.M Jv>!_ o; m ■

T o  learn m ore ab ou t the O ffice o f  Advocacy’s research, data , 
and analyses o f  small but messes, visit www .sha.cov/n d v o . call 
(2(12) 205-6533 or email edvm...Yvfti -I a .-ov .

Sign up  at h ttp r /A v ch  *■ 1 *u *y w /li- t for email delivery o!.
• Advocacy C om m unications
• Ads icacy N ew sle tter
• Advocacy Press
• Advocacy Be:-.arch

■ Tne Office of Advi .ac\'» estimate tif the total number of stair small
b.!nr*.c**c> is l*a*.il or. the pcreer.: of small businesses (2001 C.ensus --------------------------------------------------
It arc a,i firm sue ilatat multiplied liy rhr total number of employer * The number of employe's luted in Table 1 is nor directly comparable
b,iMiiroct in 2(4*3 (Pep:, of I.idmt). To tliu uual, vrc Mil the 2001 ui ihe figures luted in ihc SumltrcjBwmrnti set non dur m difleieni
number of non-employer twin (Census lluicuu). data eouiirt.
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T ab le  1. Firm? and Employment in Alaska In' Industry and Firm Size, 2001 (Thousands)
Non-employer  Employer Firms  Employment_________

Firm s T(ila] < 1 0 0  < 5 ( ) 0  T o u l  < 5 0 0  <  50[)

T o ta l
Agriculture, forestry, fishing, and hunting
Mining
Utilities
Construction
Manufacturing
Wholesale trade
Retail trade
T ransportation and warehousing 
Inform ation 
Finance and insurance 
Real estate; rental and leasing 
Professional, scientific, and technical services 
M anagement o f companies and enterprises 
Adm in., support, waste mngt., and reined., services 
Educational services 
Health care and social assistance 
Arts, en tertainm ent, and recreation 
Accomm odation and food services 
O th er services 

ixilary, except corp, subsidiary, and regional 
r.. -ing offices 
Unclassified

•.ssed to protect the confidentially o f  individual firms.
• .S. D epartm ent o f Commerce, Census bureau.

T a b l e  2. N o n -fn tm  E stab lishm en t |<>1» P a in s  and  L osses 1 >v l i t m  S ize . 2000-2001 T h o u s a n d s )_________________
Firm  Size (N um ber o f  Employees)

Total l - 1 f> 1-499 51)0-
lob  Gains:

New establishments 12.51 4,73 7.53 4,98
Expanding establishment: 25.1fi 8.94 17.31 7.85

Job Losses:
Downsized -stablislimcnis • IS,73 -5.98 -14.09 4.94
Closed establishments -9.91 •4.86 -8.17 -1.74

Net chance in employment 9.03 2.82 2  58 6.45
Source: U.S. Departm ent o f Commerce, Bureau o f  the Census, Statistics o f  U.S Businesses, 20(1!.

T a b le  3. N u ttih e t o t Batiks in A laska by A sset Size. 1995 -  2003
Num ber o f  Banks Per Year Number •<{ Bank In At set 5:ze, 2003

1995 2000 2001 2002 2003 Below SJUPM 5100M-S50 i.M S500-J1B SIB -SN 'H  C t r r S ’.Oll

8 6 6 6 (• 1 2 1 2  0

Source: U.S Small Business Administration, U ftice o f  Advocacy, from data collected by the Federal Reserve Board 
The full list o f  small-busiticss-fricmily banks can he found on the O ffice o f  Advocacy's website at |.y s  ^  .

o

46.64 15.96 15.19 15.46 214.3 92.95 127.68
8.63 0.31 0.31 0.31 1.61 1.07 a

0.19 0.1 0.07 o.os 9.7 0.71 2.37
0.08 0.07 0.06 0.06 1.93 » *
3.92 2.3 2,27 2.28 15.18 10.67 12.2
1.01 0.45 0.42 0.43 11.01 2.95 4.82
0.62 0.6 0.49 0.51 7.15 0.49 5.34
4.2 2.15 2.02 2.05 33.4 2.02 16.37

2.04 0.77 0.68 0.71 18.1 0.6S 7.71
0.45 0.23 0.19 0.2 6.43 1.72 2.77
0.8 0.4 0.34 0.35 7.08 2.33 3.32

3.58 0.68 0.65 0.67 4.86 2.9u 4.86
5.58 1.58 1.5 1.51 11.4 7.09 7.58

N /A 0.08 004 0.06 2.77 • 0.62
2.07 0.87 0.79 0.81 11.26 0.79 6.0-1
0.87 0.2 0.19 0.19 2.66 NA a
4.03 1.52 1.45 1.49 32.6 11.2 18.58
2.37 0.45 0.44 0.44 • * a
1.48 1.54 1.49 1.52 21.93 1233 16.84
4.73 1.63 1.58 1.6 11.35 a

N /A 0.02 _ 0.01 a • a

N /A 0.36 0.36 • 9 • a
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W orkforce Inform ation
Department of Labor and 
Workforce Development

Em ploym ent Size in Alaska

Businesses Number Total num ber of Employees
Not Affected:
1000 and over employees 36 73,796
500 to 999 employees 54 38,137
250 to 499 employees 86 30,060
100 to 249 employees 267 40,111
50 to 99 employees 428 ? J.107
Total: 871 211,211

Businesses Number Total num ber of Employees
Affected:
20 to 49 employees 1,377 41,651
10 to 19 employees 2,127 28,652
5 to 9 employees 3,348 21,961
1 to 4 employees 9,579 16.037
Total: 16.431 108,301
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*STATE* 
CHAMBER
O F  C O M M E R C E

March 15,2005

Representative Kevin Meyer, Co-Chair
House Finance Committee
Capitol Room 515
State Capitol
Juneau, Alaska 99801

Dear Representative Meyer,

RE: HB 33

The Chamber of Commerce supports any and all legislation meant to streamline the regulatory 
process, which ultimately allows Alaskan businesses to prosper. While HB 33 docs not 
streamline the process, it ultimately creates an avenue of awareness for departments during the 
drafting of regulations. Incorporating business awareness into the rulemaking process should 
ultimately create better regulations that work with business, which should lessen the impact of 
legal action on new regulations.

Already complicated, the rulemaking process is often obfuscating and difficult to incorporate 
into any private business. IIB 33 certainly makes progress in creating a regulatory process that is 
responsive to business interests. The “L" version of HB 33 simply requires the department to 
compile a list of affected businesses, while also requiring an impact statement using current and 
readily accessible data.

The State Chamber of Commerce strongly supports HB 33 and we arc hopeful the bill will reach 
final passage this session. As written, 1 IB 33 appears to be a no-brainer with its simplicity and 
straightforward approach in creating business awareness for the regulatory process.

Respectfully,

Wayne A. Stevens 
Presidcnt/CliO



i o : R e p re s e n ta t iv e  Cogh i l l

CC: R e p r e s e n t a t i v e  M cG u i r e ,  C h a i r
R e p r e s e n t a t i v e  G a r a  
R e p r e s e n t a t i v e  G r u e n b e r g  
R e p r e s e n t a t i v e  K o t t

F r o m :  M i c h a e l  P a w l o w s k i ,  S t a f f  t o  R e p r e s e n t a t i v e  M e y e r

R e :  4 3  U .S .C . 1 6 0 2  ( j )

T h e  s e c t i o n  c i t e d  o n  p a g e  4  o f  HB 3 3  r e l a t i n g  t o  a  d e f i n i t i o n  o f  a  " v i l l a g e  
c o r p o r a t i o n "  i s  a  c i t a t i o n  f r o m  t h e  A l a s k a  N a t i v e  C l a im s  S e t t l e m e n t  A c t .

1 6 0 2  i s  t h 2  d e f i n i t i o n  s e c t i o n  a n d  ( j )  is  t h e  d e f i n i t i o n  o f  a  v i l l a g e  c o r p o r a t i o n  
u n d e r  A NCSA .

T h e  d e f i n i t i o n  o f  a  " V i l l a g e  C o r p o r a t i o n "  i s  i t s e l f  c o n t i n g e n t  o n  t h e  l a w s  o f  
t h e  S t a t e  o f  A l a s k a .

j )  "V illage  Corporation" m eans an Alaska Native V illage Corporation organ ized under 
the laws of the State  o f A laska as  a business for profit or nonprofit corporation to 
hold, invest, m an age  and/or distribute lands, property, funds, and other r igh ts and 
asse ts for and on beha lf of a Native v illage  in accordance with the terms o f  this 
chapter.[2J



SBJ*
O f f i c e  o f  A d v o c a c y  A Voice for Small Business

Small Business Friendly Regulation
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f o r  States
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Created by Congress in 1976, the Office o f  Advocacy of the U.S. Small Business 
Administration (SBA) is an independent voice for small business within the fed­
eral government. Appointed by the President and confirmed by the U.S. Senate, 
the Chief Counsel for Advocacy directs the office. The Chief Counsel advances 
the views, concerns, and interests o f  small business before Congress, the White 
Mouse, federal agencies, federal courts, and stale policy makers. Economic 
research, policy analyses, •mH small business outreach help identify issues of 
concern. Regional Advocates and an office in Washington, DC. support the Chief 
Counsel's efforts.

f o r  more information on the Office o f  Advocacy, visit liiip.'/Zwww.sba.j’OvAufvo. 

or call (202) 205-6533. Receive email notices of new Office o f  Advocacy infor­
mation by signing up on /  Ivocacy’s L istsens at hup-./Mcb.slm.^ov/li.st

0  Advocacy Communications 
0  Advocacy Newsletter 
0  Advocacy Press 
0  Advocacy Research



F o r e w o r d

The mission o f ilic U.S. Small Business Administration's Office o f  Advocacy has 

always been to help reduce the regulatory burden placed on small business. While (lie 

focus o f that activity has been mostly at the federal level, Advocacy recognizes that 

state and local governments can also be a source o f burdensome regulations

A 200. study funded by Adv ocacy, The Impact o f  Regulatory Costs on Small Firms, 

by W. Mark Crain and Thomas 1) Hopkins, shows lhat small businesses spend nearly 

$7,000 each year per employee to comply with federal regulations. Thai is $2,500 more 

per employee than large firms spend President Hush has tin active and aggressive 

small business plan that includes reducing federal regulatory burdens on small business.

Fur that reason, the O ffice o f Advocacy presented draft model regulatory flexibility 

legislation for consideration by state legislatures in December 2002. Since the intro­

duction o f this report. Small Business Friendly Regulation Model Legislation for 

S tate ,, many stales have taken steps to introduce or strengthen regulatory flexibility 

legislation. North Dakota took the lead in tins effort and (inven tor John Uneven 

igr.cd a hTI into law on April 29, 200? Colorado followed, with Governor Bill 

Owens signing regulatory flexibility legislation into law on June 3.2003 The Missouri 

legislature has sent a bill to Governor Bill Holden lor signature. All told. 12 states 

introduced regulatory flexibility legislation during the 2003 spring legislative session

These state initiatives are show mg results One example o l how states can fix one- 

si/e-fils-all rules involved a New York Department ol Motor Vehicles regulation for 

safcis devices and mad restrictions for trailers and towing While intended to cover 

higfiw.n transportation, the rules coveted faint equipment and imposed unreasonable 

mandates on farmers who hauled fertilizer sprc.iJeis across toads lo reach if Herein 

acreage Due lo the work of the New York State Governor's I n i n e  of Regulators 

Reform, a rule change took small business concents into account h> relieving farmer* 

of the need lo undertake to o ls  retrofitting to mcirt Uailer standards Hie rule clungc 

saves the New York farming indusiry as much a t 5120 m ilium  a n j wav di uc without 

compromising highwat safety



Based on inquiries Advocacj has received, this report has been updated and revised to 
include information on periodic review and regulatory review committees. We hope 
this report will continue lo serve as a useful tool for slate legislators who arc interested 
in leveling the regulatory playing field for small businesses in their states.

Thomas M. Sullivan
Chief Counsel for Advocacy
U.S Small Business Administration

tn ia ll l.u vn rw  itn rndV H rguU l'on
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R e g u l a t o r y  F l e x i b i l i t y :  W h a t  i t  i s  

a n d  W h y  i t  M a t t e r s

In September 19S0, Congress enacted the Regulatory Flexibility Act (RFA)', which 

mandated that agencies consider the impact o f their regulatory proposals on small 

entities, analyze equally effective alternatives, and make their analyses available for 

public comment.

The law was not intended to create special treatment for small business, Congress 

intended that agencies consider impacts on small business to ensure that, in their 

efforts to fulfill their public responsibilities, their regulatory proposals did not have 

unintended anticompetitive impacts and that agencies explored less burdensome alter­

natives that were equally or more effective in resolving agency objectives.

In March 1996, amendments to the RFA, in the form o f the Small Business Regulatory 

(enforcement Fairness Act" (SURM A i became law. SHRLFA raised the stakes for reg­

ulatory agencies. Congress had finally been persuaded by 15 years o f  uneven compli­

ance with the RFA. and by the repeated urging o f the small business community, to 

authorize the courts to review agency compliance with the RFA. "Judicial review" was 

thought to be the incentive that was lacking in the original statute. SBRF.FA also tein- 

foteed the RI A requirement that agencies reach out and consider the input ol small 

businesses in the development ol regulatory proposals, subjecting this outreach to 

judicial review as well

One of the clearest examples ol how benefits can be derived Irorn el torts to ensure 

compliance with the RF \  comes from the Department o f Transportation (DOT | To 

implement provisions ol the Americans with D isabilities Act. DOT pt iposed a  regula­

tion m March |99g that would have required all motor carriers, lour bus operators, 

and other transportation companies to provide access for people with disabilities, p ri­

marily by installing mechanical lilts. Advocacy advised DOT that its proposed rule 

would have a serious impact on the small bus industry and would cause these small 

businesses to reduce transportation services to ihc cutite public, including the disabled 

(the opposite consequence o l D( •! '•> intent ion I

DC  I stall atiJ representatives 1 1 the a ffe d rd  srn JI businesses mel to d is.uss th r icgu- 

latiott and its alternative, an important vtcp in the DOT 's RI A atulv -is Die meeting

Ivt I \,i or si • Mi i:m f*j«> v I ’M ( i‘ l i ih | |
r.» i ft'. nU I: i ,!■ v u .  J i.ia «•11' -t't i-'l «• n * i

A  B rie f H istory o f 
Federal R egulatory 
F lex ib ility 
Legislation

Federal R egulatory 
F lex ib ility  in A ction

M cxitt [ r t f t i l j t i o r i  for S tatri I



R egu la to ry 
F lex ib ility  and th e 

States

provided a meaningful opportunity for small businesses to discuss cost projections and 

other data relevant to the proposed rule. After the DOT met w ith Advocacy and small 

carriers, they published a final rule adopting an innovative approach recommended by 

small bus operators. The revised rule, published in September 1998, not only achieved 

the agency 's objectives, but also struck a sensible balance. Essentially, DOT backed 

away from mandating a onc-sizc-fits-all proposal and transitioned the redesign o f all 

buses to accommo late passengers w ith disabilities while maintaining service for those 

who rely on small bus companies. Small businesses welcomed DOT’s final rule, 

expected to save the small bus industry al ml S I80 million while guaranteeing trans­

portation for the disabled.

The great need tor reduced economic impact on small businesses docs not stop at the 

federal level. More than 93 percent o f businesses in every stale arc small businesses 

(see chart).' Therefore, small businesses should be protected from state regulations that 

require them to bear disproportionate costs and burdens. Small employers can help fix 

problems if they have a voice in the process!

In a survey ol state legislation, the Office o f  A d vocacy  found that m any  states lack 

legislation that a llows for regulatory  flexibility.' O f  the states that do  have so m e  form 

o f  regulatory flexibility, m any arc m issing key legislative components .  A dvocacy  has 

drafted m odel  legislation to help state legislators create  a structure  in which small 

businesses «.an have m eaningful  input in the developm ent o f  slate  polic ies and rules

Aw ate  o f  the state  econom ic benefits  o f  less burdensom e regulations,  the Office  o f  

Advocacy wants  to build  oil the s i i sc c 's r s  of  federal regulatory flexibili ty ami o f  states 

that have led the way w ith legislative and executive  approaches o f  their own In fiscal 

year the cost  savings to small  businesses from federal regula tory  flexibili ty was 

m o re  than S2I I bill ion.'  t h e  Office  o f  Advocacy urges state  po licym akers  lo enact 

regula tory flexibility legislation or am end  current legislation in order tv* pass on  simi­

lar c o d  savings to state  econom ies.

* ih*» |tiwti eM  f\  »• j». * (*t ( h f  ^ f u i i  l lu t < o c t t
A t , l f , w  W H ..C  t ' f  A £•••**»; I k  Y- « * •  i L  f  tW < »  I  .!«'■• 4*. « t»# j t  p t f . f  I A I V j l
iirs* t,c U*>.t|'4Hi. 1*«f I in* I .i »"! Vd;m (Uvis U»ĵ v( •,1 <2t'i »ri m i !i ' >
^Cl /jpfwi * *• I if n.
' i l l  f t  I V  I  I  t f  I  »#• r 1 / /»#-» • 'V.-'S • / • »  t  • • * I* * AlW /••*•*
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Model Legislation A  B I L L

To improve stale rulemaking by creating procedures to analyze the availability o f  more 

flexible regulatory approaches for small businesses.

Findings

(1.) A vibrant and grow ing small business sector is critical to creating jobs in a dynam­

ic economy;

(2) Small businesses bear a disproportionate share o f  regulatory costs and burdens;

(3) Fundamental changes that arc needed in the regulatory and enforcement culture o f 

state agencies to make them more responsive to small business can be made without 

compromising the statutory m issions o f the agencies;

(-4) When adopting regulations to protect the health, safety, and econom ic welfare o f 

[State), state agencies should seek to achieve statutory goals as effectively and effi­

ciently as possible without imposing unnecessary burdens on small employers;

(5) Uniform regulatory and reporting requirements can impose unnecessary and d is­

proportionately burdensome demands including legal, accounting, and consulting costs 

upon small businesses ss it!) limited resources;

(6) T he failure to recognize dilferenccs in the scale and tcsourees o f regulated busi­

nesses can adversely alfect competition in the marketplace, discourage innovation, and 

restrict improvements in productivity;

l ? i Unnecessary regulations create entry barriers in many industries and discourage 

potential entrepreneurs from introducing benefici.V products and processes.

<8) T he practice id  treating all regulated businesses as equivalent may lead to ineffi­

cient use o f  regulatory agency resources, enforcement problems, and. in some cases, to 

actions inconsistent with the legislative intent o f health, safely, environmental, and 

economic welfare legislation,

('>) Alternative icgu ljto ry approaches which do not conflict with the stated objective id  

applicable statutes may be available to m inimize (lie significant economic impact o f 

rules on 'm a ll busm cwes.

Small e u v n c u rn c n d i, ReOutnbon



( 10) The process by which state regulations are developed and adopted should he 

reformed to require agencies to solicit the ideas and comments o f small businesses, to 

examine the impact o f proposed and existing rules on such businesses, and to review 

the continued need for existing rules.

Section 1. Sho rt T itle

T his act may be cited as the Regulatory Flexibility Act o f (2003].

Sec tio n  2. Defin it ions

(a) As used in this section:

(1) "Agency" means each state board, commission, department, or officer authorized 

by law to make regulations or to determ ine contested cases;

(2) "Proposed regulation" means a proposal by an agency for a new regulation or for a 

change in, addition to, nr repeal o f an existing regulation;

(3) "Regulation" means each agency statement o f general applicability, without regard 

to its designation, that implements, interprets, or prescribes law or policy, or describes 

the organization, procedure, or practice requirements o f  any agency. The term includes 

the amendment or repeal o f a prior regulation, but does not include (A) statements 

concerning only the internal management o f  any agency and not affecting private 

rights or procedures available to the public, (H) declaratory rulings, o r (C) iulta- 

agencv or interagency memoranda;

(4» "Small business" means a business entity, including us affiliates, that (AI is inde­

pendently owned and operated and (Ml employs fewer than (five hundred] lull-time 

employees or has cross annual sales o f less than (six] million dollars.

.Section 3. Kcoiiuinic Impact  S tatem ents

(a) Prior to the adoption o f  any proposed regulation that may have an adverse impact 

on small businesses, each agency shall prepare an economic impact statement that 

includes the following:

{11 An identification and estimate of the number of small businesses subject to the pro­

posed regulation:

1 2 1 I he protected repotting, recordkeeping and other administrative costs required lor

Model IcgnlHian lor ira fi't 5



compliance will) the proposed regulation, including die type o f professional skills nec­

essary for preparation o f die report or record;

(3) A statement o f the probable effect on impacted small businesses;

(4) A description o f any less intrusive or less cosily alternative methods o f achieving 

the purpose o f  the proposed regulation.

Section 4. Regulations A ffecting Small Businesses

(a) Prior to the adoption o f any proposed regulation on and after [January I. 2003], 

each agency shall prepare a regulatory flexibility analysis in which the agency shall, 

where consistent with health, safety, and environmental and economic welfare, consid­

er utilizing regulatory methods that will accomplish the objectives o f applicable 

statutes while minim izing adverse impact on small businesses. The agency shall con­

sider, without limitation, each o f  the following methods o f  reducing the impact o f the 

proposed regulation on small businesses;

( 1) 'I he establishment o f  less stringent compliance or reporting requirements for small 

businesses;

(2) The establishment o f less stringent schedules o r deadlines for compliance or 

reporting requirements for small businesses:

(3) The consolidation or simplification o f  compliance or reporting requirements for 

small businesses;

(4) The establishment o f performance standards for small businesses to replace design 

or operational standards requited in (he proposed regulation; and

(5) I he exemption o f  small businesses from all or any pait o f  the requirements con- 

lamed m the proposed regulation

(b) Prior to the adoption o f any proposed regulation that may have an adverse impact 

on small businesses, each agency shall notify the (Department o f tconom ic and 

( otnmunity Development or similar state department or council that exists to review 

regulations] o f its intent to adopt the proposed regulation The [Department o f 

J.eonom it and Community Development or sim ilar state department o r council that 

exists to review regulations) .hall advise and assist agencies in complying svith the 

provisions o f tins section

(, i r ru i l l  t i u v i n n t  f r u -n t l ly  R e p u t a t i o n



Section 5. Jud ic ia l Review

(a) l-'or any regulation subject to this section, a small business that is adversely affect­

ed or aggrieved by final agency action is entitled to judicial review o f agency compli­

ance with the requirements o f this section.

(b) A small business may seek such review during the period beginning on the date o f 

final agency action and ending one year later.

Section 6. Period ic Review or Rules

(a) Within four years o f the enactment o f this law, each agency shall review all agency 

rules existing at the time o f enactment to determine whether such rules should be con­

tinued without change, or should be amended or rescinded, consistent with the stated 

objectives o f those statutes, to m inim i/c economic impact o f  the ndes on small busi­

nesses in a manner consistent with the stated objective o f applicable statutes. I f  the 

head o f  the agency determines that completion of the review o f existing rules is not 

feasible by the established date, the agency shall publish a statement certifying that 

determination. The agency may extend the completion date by one year at a time lor a 

total o f not more than five years

(b) Rules adopted after the enactment o f  this law shall be reviewed within five years 

o f the publication o f the final iu Ic and every five years thereafter to ensure that they 

m inim i/e economic impact on small businesses in a manner consistent with the stated 

objectives o f applicable statutes

(c) In reviewing rules to in in im i/c economic impact o f the rule on small businesses, 

the agency shall consider the following factors

(1) 'I he continued need lor the rule.

(~) The nature o f  complaints or comments received concerning the rule from the public; 

(?) I lie complexity o f  the rule;

(4) ‘Ilie extent to which the rule overlaps. Jup lua tes . or conllicts with other federal, 

state, and local governmental rules; and

15) llie length o f  tim e vuae the lule lias been evaluated or the degree lo which technol­

ogy. economic conditions, or other factors have changed m the area aflccted by the rule

Moticl IctfH lJlion lo r i f a f r i 7



Small Business 
D e fin itio n

Econom ic Im pact 
Analysis

Exam ining
A lte rna tives

Judicial Review

Periodic Review

R e g u l a t o r y  F l e x i b i l i t y  L e g i s l a t i o n  

i n  t h e  S t a t e s

'I lie Office of Advocacy surveyed stale legislation looking for existing regulatory flex­

ibility laws and identified seven key areas characteristic of strong state regulatory flex­

ibility legislation, ljftcd below. While 35 slates and Puerto Rico have some legislation 

that pertains to small business regulations, many arc missing key components that give 

regulatory flexibility its effectiveness.

lively single state has some variety of an administrative procedures act governing reg­

ulatory protocol. Advocacy looked to see whether the stale had any legislation specifi­

cally crafted for small business regulations and what the state defined as small business.

One of the critical parts of any regulatory flexibility scheme is understanding the eco­

nomic impact of regulations as they relate to small businesses. Advocacy looked for 

legislation that required agencies to review or otherwise research the impact of the 

proposed regulations on small businesses

In addition to examining the economic impact, agencies need to be proactive in look­

ing for regulatory solutions that do not unduly burden small businesses. Advocacy 

looked lor language that required agencies to examine regulatory alternatives and give 

reasons why such alternatives could not feasibly be implemented.

As we have learned on the federal level, having judicial review of enacted regulations 

that do not comply with regulatory flexibility legislation is critical. Without judicial 

rev iew, agencies may nut conduct a thorough and well-reasoned regulatory flexibility 

analysis Advocacy looked for legislation that allotdcd judicial review either in the 

conns or through administrative review committees.

Existing regulations may also unduly burden miijII businesses because old rules may 

no longer serve their purpove. may be trutnped by newer federal or slate legislation, or 

ate technologically obsolete My periodically rev iewing rules, the agencies can ensure 

that all of their regulations ate siill necessary l ine ensures a strearnlineJ am! efficient 

regulatory env ironmcm

Small Quvirievv Friendly lo qul.it.no



Small business owners are the greatest resource agencies can use to understand how 

regulations affect small businesses and what alternatives may be less onerous. One 

way to allow small businesses to have a voice in the process is to allow them  U» serve 

on regulatory review committees where they help solve regulator)' problems. While 

many states already have some form o f committee to review regulations, most are 

composed o f  legislative members only. Advocacy supports allowing members o f the 

small business community to serve on these review hoards.

Even the best regulator)’ flexibility legislation has little value if most entities are 

exempted ftoin it. Advocacy looked at any legislation that gave exceptions or exemp­

tions for certain types o f  regulations and/or agencies.

See the table on the next page for a summary o f the provisions offered in the regulato­

ry flexibility laws o f the various states

Regulatory Review

Committee

Exem ptions

t.tuJrl legii/nhan for Sr.i!<)
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S'.ato R e g u la to ry  F le x ib il it y  S ta tu te s  (b y  S ta tu te  R e fe re n c e  N u m b er), Ju n e  2003

S ta te
C ita t io n
In fo rm atio n

! o m a ll 
B u s in e s s  
D e fin it io n

E c o n o m ic
Im p act
A n a ly s is

E x a m in in g
A lte rn a t iv e s

Ju d ic ia l
R e v ie w

P e r io d ic
R e v ie w

E x e m p tio n s
R u le s
R e v ie w
C o m m ittee

Alabama Ala. Codo rj 41-22-22
Alaska Alaska Stnl 6 44 62.125

Arizona Atiz. Rev. Stat Ann 41-1001(19)
41-1052;
41-1055;
41-1050.01

41-1055
41-1034;
41-1051;
■11-1052

41-1056
41-1057;
41-1005;
41-1044

41-1057

Arkansas Ark. Codo Ann 5
California Cat Gov. Codo § 11342.010

11346.2; 11340.3, 
11346.9

11340 2, 
1 1347.0 11349; 11350 11349.7 11346.1; 11353, 

11350; 11301
Colorado Colo Rev. Stat Ann. § 24-4-102 24-4-103 24-4-103 24-4-103
Connecticut Conn. Gen. Slat. Ann. § 4-tC8a(a)(2) 4-16Bn(c) 4-168a(b) 4-175; 4-183 4-170(a) repealed 4-166a(d) 4-170
Delaware) Del Code til 29, (J 10403(3) 10404 10404 10141 10407
Washington DC DC Code Ann §

Florida Fla. Slat. Ann §
120.54(3)(b)
(2)(a).
120.52(16) *  (17)

120 54(3)(b) (1) 
nnd(2)

120.54(1)(d). 
120.54(3)(b) 
(2)(a); 120 541

120 08; 120.545, 
120.56

120.74 120.50, 120.63; 
120 80, 120.81 120 545

Georgia Ga. Codo Ann. § 50-134(a)(3) 50-13—1(a)(3) & (4) 50-13-4(a)(3)

50-13 19, 
50-13-10, 
50-13-13; 
50-13-20

50-13-4(b)

Guam 5GCA 9301' 9309
Hawaii Haw. Rev Slat Ann *) 201M-1 201M-2 201M-2 201M-G 201M-7 201M-5
Idaho Idaho Code 5 07-5291
Illinois 5 III. Comp. Stnl. Ann.

100/1-75, 100/1-B0, 
100/1-85 100/5-30(c) 100/5 30(a) 100/5-130' 100/5-90

Indiana Ind. Codo Ann. § 4-22-2-28'
4-22-2-46, 
4-22-2 5-2’

4-22-2-28; 
4-22-2 40

Iowa Iowa Code Ann 6 17A-4A* 17A-19 I7A-33- 17A-8
Kansas Kan. Sin Ann 6 77-416(1))’ 77-416(b) 77-430, 77-423

Kentucky Ky. Rev. Slat. Ann § 13A 210(5); 
13A010

13A240' 13A210 13A.337 1.3A 345 13A 020

t ouisiana La Rev Stat 7 nn fj 49.953' 49.965 1 49908 49:967
Maine Me Rev. Stal Ann 115 8052(5-A) B052(5-A) B058, 11001; 8072 8071; 8072 6054
Maryland Md Code Ann St Gov 10-124’ 10-222,

10-125
10-132.1;
10-133 2-502

Massachusetts Mass Gen law  Ann fj 30A-5 30A-5 30A-7
Michigan Mich Comp laws Ann 2-1 207a 24 240. 24 245 24 240 24 264. 24.301 24 315 24.234; 24 235
Minnesota Minn Slat Ann § 14 131T 14 69 14 3691 14.03
Mississippi Miss Code Ann § 25 43 C(2)(d) 25 43-0(21(9) 25-43-17 25 43-6(4)
Missouri1 Mn Ann Stat
Mon'ann Mont Code Ann r, 1
Nebraska Neb Rev. Slat fj R4-907 07

Nevada Nnv Rev Stat 233D.0382 2330 060B; 
23300609

233B 0008, 
2330 0009

2330 105. 
233BI10, 
233B 130

2330 050 233D 007

New Hampshire N H  Rev. Slat Ar.n § 541 •A'5JIVJ(e) 511 A5(IV](o) 541-A. 13. 541-A 24 541-A 2 541-A21 541-A 2

Now Jersey N.J. Stat. Ann § 52; MU-1 /. 52MU- 
25

5? 140-19, 52 140- 
25

57:140-10; 
52 140-25 52 140 5 1
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State  R e g u la to ry  F le x ib il it y  S ta tu te s  (b y  S ta tu te  R e fe re n c e  N u m b er), Ju n o  2003

S ta te
C ita t io n
In fo rm atio n

S m a ll
B u s in e s s
D efin it io n

E c o n o m ic
Im p act
A n a ly s is

E x a m in in g
A lte rn a t iv e s

Ju d ic ia l
R e v ie w

P e r io d ic
R e v ie w

E x e m p t io n s
R u le s
R e v ie w
C o m m ittee

New Mexico N M. Stat Anri §
Now Yoik MY CLS St. Admin P Act 

§
102(B) 202-b(2) 202-b(l) 205 207 202-b(3)

Executive Older 
20*

North Carolina N C. Gen. Stat 5 150B-21 4’ 150B-21.16
North Dakota N D. Cent. Code 6 28-32-08 1 28-32-08 1 28-32-08 1 28-32-08.1 28-32-18.1 28-32 08 1 28-32-17
Ohio Ohio Rev. Code Ann r, 121 24(A)(9) ft (10) 121 24(E): 127.10 119.032 121.24(F) Yos

Oklahoma
75 Okla. Slat. Ann. lit. 
75. 5 502(4) 504 504 505 307.1;250.10 Yes

Oregon Or. Rev, Stat fj 103 310(9) 183 335(2)(h) 183 540 103 090, 183.460 183.720
Pennsylvania 71 Pa. Cons. Stat Ann 745 5(9) A (10)' 745.12a 745 8a'
Puerto Rico H 0. 3038, No. 454 §2(c) & (d) §4 5'1 5 " 510

Rhode Island R 1 Gen. Laws § 42-35-1(1) 42-35-3(4) 42-35-3(4)
42-35-15;
42-35-7 42-35-4.2'

South Carolina S C. Code Ann. §
1-23-10(7),’
1-23-115

1-23-380;
1-23-120

South Dakota
S.D, CodiliotJ 
1 aws §

1-26-1.1

Tennessee Tonn Code Ann 6
Texas Tex Govt Codo Ann § 2006.011; 

2006 001 2006 002 200G.C02 200C013 2001.039 2006 012

Utah Utah Code Ann § 63-46a-4(5)(1)’ G3-46a-12.l 63-4Ga-11.5*
63-46n-12.1; 63- 
46a-11 63-46a-11

Vermont Vi Stat Ann 6 3-801(12) 3-838 3 832 3 815 3-816. 3 832 3-817, 3-820
Virgin Islands
Virqmia Vn Code Ann 6 2.2-4017

Washington Wash R°v. Codo Ann. § 19 85 020 19 85 030, 
19 85 040 19 85 030 34 05 570 34 05 630 34 05 610

West Virqmia W. Va. Codo § 29A-3-16 29A-3-10
Wisconsin Wis Stat Ann 6 227 114(1 )(a) 227 114(2) 227 114(2) 227 52,227 40 227 24 227 19; 227 26
Wyoming Wyo. Stat Ann 5 28-9-101

Ntilo that -omo states' regulatory flexibility legislation is stronger than olhors' and their relativo strengths are ascortamablo only by examining tho laws themselves 
’Not smallbuslness-specific.
Periodic roview ol small business rules only
’ This provision imposes expiration datos on rutos rather than requiring penodic review
* town repealed its small business regulatory flexibility statute in 1930 (see 17A 31) The statute cited allows for a lugulatory flexibility analysis, which includes an economic impact 
analysis and examination ol niloinativos, il requostod by (he Administrative Rules Coordinator or tho Administrative Review Committee. An interested pady can petition the ARC or 
ARRC lo request a regulation bo roviowod. but ultimately the ARC/AKKC decides whether or not to request such an analysis (sea 17A 7)
!Minnosola lias legislation that allows ndvorsoty nhected small businesses to apply lor a variance (exemption or other alternative) Iroei an oxisting regulation il they ran show
economic hardship, among o'.hor (actors Tho apple.. 'On costs, at a minimum, $10 (son Id 099 and M 096)
'The Missouri legislature passed S B. 69. which awaits the Governor's signature as of June 2003 Missouri's economic impact analysis looks at the impact ol bills, rattier than
regulations, on small businesses (soo 23.1d0)
'Review nt a ruto Is mandatory in Pennsylvania it requested hy a third party 
’ Hus Rtiode Island provision requires rulos lo ho re Mott periodically

Source Compiled by I) S Small Business Administration, Office ol Advocacy, from state statutory informal on



Model Legislation Initiative

Sm all Business 
Adm inistration 

Office o f Advocacy 
Regional Advocates

The relationship between the nation's small businesses anil the Chief Counsel for 

Advocacy is strengthened by regional advocates located in the SHA*s 10 regions. They 

are the Chief Counsel's direct link to small business owners, state and local govern­

ment bodies, and organizations that support the mlerests ol'small entities, T he regional 

advocates help identify regulatory concerns of small business by monitoring the 

impact of federal and stale policies at thegtassroots lev el Their work goes far to 

develop programs and policies that encourage fair regulatory treatment of small busi­

ness and help ensure their future growth and prosperity.

The Chief Counsel's 
Direct Link

ITcuse contact these advocates for assistance and guidance m implementing the model 

legislation in your state They are a great source lor state small business information 

and are ready and willing to assist’

1 2 Sm a l l  business f r i e n d ly  R e g u la t i o n



Region I
Serving Connecticut, Maine, Massachusetts,

New Hampshire, Rhode Island, and Vermont

Barbara .Manning
Small Business Administration

10 Causeway Street, Room S I2

Boston, MA 02222-1093

Main: (617) 565-8415

Direct: (617) 565-8418

Fax: (617) 565-8420

burbiira.mtiHning@sba.gov

Region II
Serving New Jersey, New York, I’uerto Rico,

and Virgin Islands

A lan S te inberg

Small Business Administration

26 Federal Plaza

Room 3 1 OS

New York. NY 10278

Main: (212) 2o4-l450

Direct: (212) 264-7750

Fax :(202)481-5857

iilan.itrinbt'ig'ii .\ba.guv

Region III
Serving Delaware, District o f Columbia, 

Maryland. Pennsylvania, Virginia, and 

West Vngima 

Vacant*

Small Business Administration 

‘>00 M.irke’ Street, 5th Floor 

Philadelphia, PA 10107 

Main (215) 580-2807 

Fax (215)580-2800

Region IV
Serving Alabama, Florida, Georgia, 

Kentucky, M ississippi, North Carolina, 

South Carolina, and Tennessee 

Pat G a rtland

Small Business Administration 

233 Peachtree Street N\V 

Suite 1800 

Atlanta, GA 30303 

Main: (404)331-4999 

Fax :(404)331-2354 

p a tr ic k  g a r t la n J id  s l ia .g o v

Region V
Serving Illinois, Indiana, Michigan, 

Minnesota, Ohio, and Wisconsin 

Vacant*

Small Business Administration 

500 West Madison Street 

Suite 1240

Chicago, IL 60606-6611 

Main: (312) 353-4493 

Fax (312)353-3426

Region VI
Serving Arkansas, Louisiana, Ne cxico. 

Oklahoma, and Texas 

C  I il l Phillips

Small Business Administration 

4300 Amon Carter Boulevard 

Suite IIIS

Fort Worth. XX 76155 

Mam (S I7(684-5581 

Direct. (S I7) 684-5582 

lav  (817)684-5590 

till pIllltifn'Msbaguv

Model Ivgn lstion tot | }

mailto:burbiira.mtiHning@sba.gov


Region VII
Serving Iowa, Kansas, M 'ssouii, and

Nebraska

W endell Hailey

Small Business Administration

323 W. 8tb Street Suite 307

Kansas City, MO 64105-1500
Main: (816)374-6380

F a x :(816)374-6339

wcndeU. hailtyCfi sb a .g o v

Region VIII
Serving Colorado, Montana. North Dakota, 

South Dakota, Utah, and Wyoming 

J im  Henderson 

Small Business Administration 

721 19th Street 

Suite 400 

Denser. CO 80201 

Main: (303) 844-0500 

Direct: (303)844-0503 

Fax: (303) 844-0506 

ja m c s . l ic iu h rs a i tg  sb u .g o v

Region IX
Serving Arizona, California. Ciuatn, Hawaii, 

and Nevada 

M ichael Hull

Small Business Administration 

2S2S N. Central Avenue 

Suite 800

I’hoettix, AZ 85004 

Main: (602) 745*7200 

Direct. (602) 745-7237 

la x  1602)745-7210 

n ilc lun l hu ll^isba  gov

Region X
Serving Alaska, Idaho, Oregon, 

and Washington 

Norm  I’ ru c to r

Small Business Administration 

1200 Sixth Avenue 

Suite 1805

Seattle. \VA 98101-1128 

Main: (206) 553-5676 

Direct: (206) 553-5231 

Fax. (206) 553-4155 

n o rm  p ro c to r i i t  sb o .g o v

*For Regions II I  mill I', plcuse inntuit

Viktoria Ziehartli

Small Business Administration

Oflicc o f  Advocacy

409 3rd Street SW

Washington, DC 20416

Main: (202) 205-6533

Direct: (202) 205-6565

Fax: <202)481-2345

v ik to r ia .z ie b a r t li ia s liu g o v

n r

S. Kevin W ashington 

Small Business Administration 

Oflicc o f  Advocacy 

409 3rd Street SW 

Washington, DC 20416 

Main: (2021 205-6533 

Direct: (202)205-6948 

Fax: (202)205-6928

i.J(cv;« m o s liin g ton  a s b u g o v

14 Small Business Friendly Regulation



NEW YORK:
A  M o d e l  f o r  R e g u l a t o r y  R e f o r m  

i n  W a s h i n g t o n  S t a t e

Washington, like most states, has grappled with regulatory reform for years. Legislators, governors, 
business leaders and citizens have objected to unclear and redundant regulation; overlapping jurisdictions 
and inconsistent interpretations of the rules by state, local and federal agencies; and a regulatory culture 
that often oppearr hostile to industry and overly prescriptive.

In the lost decade, Governors Mike Lowry and G ary Locke each issued executive orders designed to 
improve regulatory processes.

In 1993, Governor Lowry established the Governor's Task Force on Regulatory Reform, with 
representation from business, agriculture, labor, environmental groups, legislators and local government. 
The governor directed the task force to examine the way land-use and environment stctutes interacted and 
review procedures for project approval and permitting. Governor Lowry also called for better 
interagency coordination and communication.

Governor Locke has worked to improve regulatory processes as well by calling on agencies to review 
existing rules, seeking greater clarity, effectiveness and a balance between costs and benefits. With 
Executive Order 97-02 , he directed agencies to repeal unnecessary regulations and streamline regulatory 
processes. The governor's office reports that more than -1,600 sections o f administrative rules have been 
repealed and the process is yielding ongoing benefits. Nonetheless, regulation remains a key 
competitiveness issue in our stale.

As the national recession took hold during the lost 1 8 months, economists predicted thot this state 
would lag notional recovery. Business leaders repeatedly warned of the need to take decisive action to 
correct identified problems in the stale's business climate. The Washington Roundtable joined with the 
Association of Washington Business and the Washington Research Council to launch the Washington 
Alliance for a Competitive Economy (WashACE) to call ottcntion to business climate issues, including the 
state’s approach to regulation.

Lost year, Governor loeke appointed the Washington Competitiveness Council (WCC) to address 
these problems. After analysis by 40 business, labor and elected leoders, the state’s approadt to 
regulation received unfavorable reviews.

The Competitiveness Council, in its final report lost fall, found that "the state does not hove a 
'business friendly* regulatory environment." The Council identified a number of specific findings (e.g., lock 
of coordination, conflicting standards, u focus on process rather than outcomes, regulators exceeding 
their jurisdiction) and recommended reforms.

The majority of Competitiveness Council members colled for the appointment of a secretary of 
regulation, independent from tho environmental agencies, with the power to force change in the agencies, 
terminate employees ond conduct unannounced audits.

Thus far, Governor Locke has chosen not fo appoint a regulatory secretary. Instead, he named Paul 
Isoki, a respected state administrator with oxpcrcnco in business end government, to the position of 
special assistant for business and regulatory reform Isaki's first task is to improve regulatory processes in 
the state Department of Ecology, which the Competitiveness Council to d, "requires a cultural change that 
can result only from a thorough renovation process."

W a s h i n g  i < >n  R o u n d  cam  i C a m -: S t u d * 
A tH iUsl 2UU2



August 2002 Model for Regulatory Reform

tsaki has begun his work, focusing expressly on reducing delay, recognizing that time lost in regulatory 
review represents costs to all parties. He soys he wants lo "seriously examine the initiatives that must be 
undertaken to improve timeliness." In that regard, he believes improved communication with applicants is 
critical. The department must be clear about the standards for permit review and identify the relevant 
performance criteria.

His initial activity consists of a combination of casework and organizational development that should 
result in significant process improvements.

In New York, about eight years ago, the state embarked on a course that more closely resembles the 
Competitiveness Council’s recommendations.

The N e w  York App roa ch :  Les sons  in R e g u l a t o r y Re form
In the early nineties, New York struggled economically, even as the rest of the nation came out of re­

cession. From 1991 to 1995, New York lost more than 340,000 private sector jobs. The state had a repu­
tation as a tough place to do business. Investment had fled due to high taxes and excessive regulation.

New York's George Pataki ran for governor in 1 994, promising to change the state business climate 
and make regulatory reform a top priority.

New Yorkers had heard the pledge before. Governors launched initiatives; legislators passed laws, 
but nothing seemed to work.

"Even with statutory requirements for analysis and review and gubernatorial initiatives to reform the 
regulatory process, the burdens of regulation in New York continued to grow," according to Robert Hahn 
of the AEI-Brookings Joint Center for Regulatory Reform.

Pataki said in his 1995 State of the State Message;

“ To free New Yorkeis of their terrible regulatory burden, I w ill lake several steps.

"First, I w ill sign an Executive Order dccluring a moratorium on all new regulations — 
except regulations needed to protect the public heath and safely or rules that promote r. w 
jobs and economic activity.

“ Second, I have called upon Monroe County Executive and former Assemblyman Bob 
King lo head our new regulatory reform effort. The goal of that effort w ill be to remove 
regulations that act as hidden taxes, hinder productivity, and stifle economic growth.
Coordination of regulatory activities w ith in and among agencies must be improved to 
elim inate Inconsistencies, dupl'calion and unnecessary regulatory burdens.

"Third, we w ill open the entire regulatory process to greater public scrutiny."

Within a year of taking office in 1995, Pataki delivered, issuing Executive O rder No. 20 (EO20) 
establishing the Governor's Office of Regulatory Reform (GORR).

At first glance, GORR represented the continuation of a long line of regulatory efforts in New York, 
beginning with the Office of Business Permits, established by the legislature In 1 9 /8 . In 1984, the agency 
became the Office of Business Permits and Regulatory Assistance, wilh increased responsibility for rcgula- 

T.'.e ;  icinged again in 1993, becoming the Office of Regulatory and Management
Assistance. Tnr pre t j.o t.jr  agencies had been authorized by statute; GORR came by way of executive 
order, bypassing the legislative process.

The New York State Administrative Procedures Ad (NYSAPA) sets out the requirement* for regulatory 
onolysis. NYSAPA had long required clarity, consideration of regulatory impacts on small business, and 
consistency with legislative intent, among othor stipulations. It, loo, evolved over the years as lawmakers 
attempted to control regulatory processes.

W a s h in g t o n  U c u n d i a i u i C am S i u u y
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With GORR the tide turned, and decades of regulatory accretion began to recede. In an interview 
published in Site Selection magazine in 1996, Charles Gargano, chairman of Empire State Development 
Corporation, says, “There's been a major change in the way New York State does business. ... W e have 
instituted much-needed fundamental economic reforms. W e are ... changing and eliminating burdersome 
regulations and reforming our workers' compensation system."

As noted earlier, Washington has similarly experimented with various attempts to gain control over the 
regulatory process, with limited success. Tho GORR experience demonstrates a way to institutionalize and 
invigorate regulatory reform. The effort required gubernatorial leadership, energetic and focused 
administration, and a clear process for evaluating proposed regulations.

GO RR Structure

Establishing GORR and providing it with the power of executive oversight of stare rulemaking 
constituted a first in the history of New York state. Previous administrations had allowed the numerous state 
agencies with regulatory authority to exercise their discretionary powers with few restraints.

The new combination of independence and oversight responsibility accounts for much of GORR's 
success. In his overview of state and federal regulatory reform effor.s, Robert Hahn concludes, "The New 
York Administrative Procedures Act and executive orders provide the necessary authority to implement a 
reform program, but it took o central agency with the pclitical backing of the governor lo have a 
noticeable impact."

Establishing the central agency need not be an expensive propo­
sition. According to an agency spokesman, GORR operates on ari 
annual budget of about S2.3 million, with 38 employees, a relatively 
modest cost given the size of the state, and virtually nothing when 
contrasted with the regulatory savings achieved through reform.

The agency works in teams assigned to four regulatory areas 
(i.e., development, health, labor, and permit). Each team includes a 
team leader, attorney and at least one research analyst.

C lear Criteria a n d  C om petent A d m in is tr a t io n

In addition to creating GORR, EO20 established the criteria that would be applied to the agency’s 
evaluation of new rules and regulations.

For example, rules cannot exceed the authority delegated b> law, duplicate or exceed existing 
federal or state statutes and rules, or impose unfunded mandates. Further, they must "produce public 
benefits which will outweigh the costs" and be based on "the best scientific, technical and economic 
information." Fit ally, "if possible and practical," rules ate lo favor "market-oriented solutions and 
performance standards over command and control regulation."

The EO20 framework, important as it is, would not have transformed the regulatory environment 
without strong commitment from top executives. GORR's early years were characterized by the zeal of a 
newly-elected governor and a politically astute administrator.

Bob King came to GORR after serving as the elected executive of Monroe County for three years. 
Previously he had served in the New York Siote Assembly and as a county prosecutor, both in New York 
and California. In addition to his political and prosecutorial experience, King hod held senior executive 
positions in technology industries.

His political acumen and personal relationship witn the governor appcor to have been significant 
factors in establishing GORR’s initial success As well, King and GORR arrived on the scone when both 
challenges and opportunities abounded. It was a lime ripe for major regulatory reform.

Annual budget :$2.3 million

limplovcct: 38

W a s h in g t o n  K o u n i j t a m  i C a m  s t u d y



August 2002 Model for Regulator) Reform

Business leaders in the slate, as well as national media, cited the state's excessive regu atory burden 
as a reason for Now York’s economic stagnation. A series of focus groups conducted by Empire Stale 
Development shortly after Pataki took office confirmed the common perception.

Few er N ew  R u le s ; D ram atic  Cost S a v in g s

The effect of the governor's moratorium and GORR’s more stringent review process is clear. Under the 
new regime, rules were adopted at half the rate of preceding years.

The accompanying chart, published in Reg 
Watch, the GORR newsletter, in the Winter 2001- 
2002 issue, shows how GORR put the brakes on 
regulation.

While the reduction in rule-making cppears 
dramatic, the best measure is the effect of the 
change on the economy. On that score, GORR 
reports cumulative savings to business of nearly $3 
billion and growing. These benefits have accrued 
without sacrificing the state’s commitment to 
environmental standards. The effort has received 
recognition, both within the stale and nationally. In 
1998, the U.S. Small Business Administration 
presented GORR with its “ Vision 2000 Award." The 
cward goes to state and local initiatives that 
support small business growth and serve as "models 
of excellence."

In d u s lr y  Exper ience  w ith  GORR in  N ew  York

A representative of one of the stole's major business organization calls the New York approach to 
regulation "exceptional." He cites among ’he successes the slate's reform of the workers’ compensation 
system, and notes that EO20 had a "tremendous initial effect" on the rulemaking process. In addition, he 
points out that using cosl-bcncfil analysis has been particularly useful in assessing the consequences of 
regulation.

In May 2000, Site Selection reported 934 new and 
expanded corporate facilities in New York, a substantial 
turnaround from 1995 "when major corporate facility locations 
were as rare as liger Woods’ losses on the golf course." The 
two factors credited with the new success: regulatory reform 
and tux relief.

In addition, GORR has generated a positive relationship 
with the business community, convincing corporate leaders that 
operating and expanding in New York is easier titan In the 
post. Several business representatives Interviewed for this 
report spoke approvingly of GORR's willingness to anticipate 
regulatory problems, suggest changes and contort business for 
input.

Business loaders also acknowledged flint GORR foliows through on its promise. One says, 
approvingly, "Tho chcngof they recommend seem lo get done."

,fi  I ncn iitiJ i\pan,h'il cotpotJtc 
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In 1998, GORR received the U.S, Small Business Administration's "Vision 2000 Award" for excellence 
in regulatory reform, having been nominated by the New York Chapter of the National Federation of 
Independent Business. The stale NFIB director said at the time, "GORR has engineered a sca-change in the 
state's business climate. Yards of red tape have been eliminated. Businesses are no longer micro-managed 
by faceless agencies and bureaucrats have exchanged the old, confrontational attitude toward business 
for a customer-service-type approach."

One business advocate says that the agency initially had an uphill battle. A number of lawmakers and 
interest groups feared that the GORR agenda involved dismantling regulation. Over time, that perception 
has changed, as the agency won respect for its responsible approach. In particular, he said, GORR has 
reflected the governor's concern with environmental protection and preservation, not always to the liking of 
some business groups.

The C asew o rk  C om ponent

While large projects and corporations often get the most attention, the small business dimension is 
important. O-ten, sorting out complex regulation, overlapping jurisdictions, and differing interpretations 
requires the mediating efforts of a caseworker. GORR has the stature to pull people together lo resolve 
problems.

The head of a staff leasing firm in New York says, "The big guys with lobbyists are going to get 
access. Tho little guys need help."

His industi f, v.-hicn provides a complete human resource package for small businesses, has developed 
during the pas! I 5 yc is. Many regulations applied to if were writlen prior lo the industry's emergence.
Ho says GORR was an effective conduit for getting all staff agencies to work out a better regulatory 
approach. Without GORR's intervention, the effort would have required difficult statutory remedies.

That casework approach is as much a hailmark of GORR's current work as the more wide-ranging 
regulatory reform effort. Because GORR works with all of the stale regulatory agencies, it can identify 
trends, coordinate with the business community, and bring all affected parties together to arrive at a 
cooperative settlement.

A lobbyist with a state business association says GORR does a good job of identifying affected 
industric circulating rules for comment, and reaching out more than the rule-making agencies

R e g u la to r y  R e fo rm  & C ost-Bene fit A n a ly s is :  A C rilica l D im e n s io n

Cost-benefil analysis is the heart of responsible regulation. Because of the EO20 stipulation that tho 
benefits of rules outweigh their costs, GORR has written a clear and thoughtful manual to help agencies 
(and the regulated community) understand the process.

In the introduction to the 67-page Cost-Benefit Handbook: A Guide for New York State’s Regulatory 
Agencies published in 1996, the agency director noted that New York's State Administrative Procedure Act 
>SAPA) had required cost-benefit analysis since I 983, but there had boon no significant enforcement.

That would change. He said that New York would require cost-benefit analysis for major regulatory 
decisions. For more routine regulations, however, the ogcncy would accept a less stringent standard.

"As a general rule of thumb," he wrote, "GORR does not cxpeci to request a comprehensive cost- 
benefit onolysis for rulemakings that do not go beyond the minimum of federal mandates (whether a 
federal statute, regulation, or grant condition), the minimum of state statutory requirements, minor rules ..., 
emergency rules or the repeal of obsolete or invalid rules."

W a s h in g t o n  K o u n m a i i i i C asi St u d y
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According to the Handbook, before embarking on cost-benefit analysis, regulators should first consider 
five questions:

1. Do they have clear statutory authority for the regulation?
2. Were alternatives to regulation properly considered?
3. Would better enforcement of existing laws and rules achieve the goal?
4. Is the problem isolated, or is it a broad enough concern to justify regulation?
5. Is the regulation a response to a “ crisis du jour" which may subside on its own?

The effect of regulation on the state's competitiveness is explicitly recognized as an important element 
of cost-benefit analysis.

"A n  assessment should be conducted to determine if proposed regulations w ill adversely 
affect the costs and quality currently experienced in the production and distribution of products, 
goods, and services by either private enterprises or government entities. Similarly, any adverse 
effects on markets, customers, or recipients of government services also must be determined.
The nature and severity of such effects need to be staled clearly in the impact analysis.
Particular attention should be given to assessing adverse competitive effects relative lo 
comparable enterprises in other stales. Finally, any adverse effects on the advancement of 
technological innovations should be estimated."

GORR Se rv ice s

In addition to regulatory reform efforts, GORR provides two basic services: permit assistance and 
pre-permitting. Both activities, of course, are affected by regulation and flow directly from the agency's 
basic regulatory reform mission. GORR views economic development as an important role. As pointed out 
in the agency's shovel-ready guide to pre-permitting, "one key time factor in site development is the time 
necessary to obtain the requisite permits."

1. Permit Assistance
In GORR's early years, straightening out the process of applying for and receiving permits was a top 

priority. The agency reported that permit complaints came in three ureas: lengthy issuing times, duplicative 
and unnecessarily complex application forms, and licensing schemes at variance with local marketing 
conditions.

Speaking at a conference in December 2000, a GORR 
representative told tho group that the agency received 100,000 
inquiries a year from people seeking information about getting 
started in business. To expedite their requests, GORR makes the 
stale’s 1,200 permits readily accessible in on online dctcibasc, 
categorized by 2*1-1 business types. Applicants can also retrieve 
necessary permit applications and licenses for a growing number 
of occupations and business types and file them online using 
GORR’s Online Permitting and Licensing system (O f’AL).

CtORR m a in  uatcs 1,200  i<ermit\ 

readily acccniblc online l:\f'cdth's 

1 0 0 ,0 0 0  auguries per year.

2. Pre-permit Assistance
Demonstrating the link between sensible regulation nnd development is the agency's approadt to 

developing shovel ready, prc-perrniltod sites. GORR manages three pro-permitting programs: Semi-NY, 
build Now-NY, and RoBuild Now-NY. The top lobbyist for the Now York Business Council says the pro- 
permitting activity "has been of tremendous benefit" lo businesses considering relocation and expansion.

W a s h i n g t o n  K o u n d t a m  i C a s k  S t u d y
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The Washington State Office of Trade and Economic Development modeled the proposed "Quick 
Sites" program after New York's pre-permitting programs. The state legislature did not support the effort, 
however, and it was dropped. OTED's current "certified communities" initiative is a more modest attempt lo 
help regions identify their development resources and plan for development.

Semi-NY

Pataki launched the Semiconductor Manufacturing Initiative in 1997 
with the explicit goal of landing a major computer chip plant. GORR 
worked with community organizations and local governments to find 
land and helped market the sites lo prospective firms. Ultimately, 1 3 
sites weie identified as particularly suitable to such manufacturing.
Among the successes associated with Semi-NY is a $2.5 billion 
investment in a chip-making plant by IBM that will create 1,000 new 
permanent jobs.

Build Now-NY
Called by Business Facilities magazine “ a premier example of a statewide program that offers

rigorously certified sites to companies looking at New York," lire BuildNow-NY initiative is a joint
e ffort of Empire Stale Development, the state’s economic development agency, and GORR. Building 
on the Semi-NY model, the state contracted with a site development consultant to create land-use 
profiles to meet business requirements. Profiles for Phase I of Build Now-NY included seven business 
types.- research and development, business/commerce park, manufacturing, light industrial, ware­
house/distribution, office park and retail. Recently-launched Phase II profiles include; light technology 
manufacturing, distribution logistics, e-commerce fulfillment and multi-tenant business technology parks.

The (New York) State Environmental Quality Review Act (SEQR) has been seen as a major obsta­
cle to timely permitting, as it requires government to undertake an intensive review of environmental 
impacts, to coordinate with other agencies, and provide a public forum. Under BuildNowNY, these 
reviews occur before a business decides to expand or locate in tiie area.

The process involves a Generic Environmental Impact Statement 
(GEIS) to examine and address environmental concerns, providing a 
single comprehensive review and public process. The profiles make it 
possible to begin the GEIS even before a developer has chosen the 
site. Therefore, businesses fitting the profiles will have significantly 
shortened the time required for permitting.

GORR then works with the developer lo move swiftly through 
required state permits, providing comprehensive permit information 
and direct assistance.

The effort has been successful in business recruitment and in enhancing the competitive position of 
smaller communities in the stale. Build Now- NY is credited with generating $600 million in new capital 
investment, 2.5 million square feet of new facilities and 5,000 new or retained jobs.

RuBuild N ow-NY

A pilot program geared to brownfield redevelopment, ReBuildNow-NY follows the same pattern. 
Pataki announced the program in May 2000 to promote cleanup and reuse of environmentally 
contaminated locations. The partnership between Empire State Development and GORR will identify 
and develop remediation plans; eventually, selected pioperlies will be pro-permitted as shovel ready 
properties. According lo slate officials, by reclaiming polluted sites, the program helps preserve tho 
state's uncontaminated land, while stimulating local economies by returning lo productive use -  and 
the tax rolls -  property that has for loo long remained unavailable for development.

Success: SOlRI m illion  in new 

investment, 2.5 m illion square 

feet o f facilities and 5 ,000  jobs

Success: Program brings 

$2.5  b illion  IMB plant and 

1,000  new jobs to XewYork.
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F i n d i n g s
Several factors have contributed to GORR's accomplishments: the support of the governor, the 

framework for rules review established in EO20, and the independence of the agency. The three elements 
work together, and without any one of them, the effort would be less successful.

Regulatory reform often is approached as an event, announced with fanfare and a burst of energy. 
Regulations are made more readable; outdated rules are ceremoniously jettisoned; and agencies are urged 
to be more "customer-friendly." Eventually, however, the effort languishes, burdened by entrenched interests 
and bureaucratic inertia.

As in New York nearly a decade ago, the regulatory environment in Washington poses a throat to 
economic recovery. The New York experience demonstrates the value of an ongoing, institutional home for 
regulatory reform —  an external check on agency initiatives. An agency expressly charged with the 
responsibility to ensure a responsible approach to regulation —  to compel demonstration that regulations do 
not exceed the agency's statutory authority or impose costs disproportionate to anticipated benefits, and 
with the power to overrule agency rules — can dramatically alter the balance of power. The critical findings 
demonstrated by this overview of GORR include:

1. Regulatory reform must come from the top.
All assessments of New York’s success refer to the strong and consistent support of the governor. While 
observers acknowledge GORR's Independence, they are quick to point out that GORR is not independent 
of the governor. One business owner commented that when agencies were contacted by GORR to work 
with his industry, it was obvious that they trected the call as if it came from the governor himself. The 
level of respect and attention achieved through the governor's endorsement of GORR and his ongoing 
connection to the office ensures GORR's ability to resolve interagency conflict and perform casework.

2. The staff leadership of the regulatory reform agency is critical.
Business leaders in New York repeatedly cite Governor Pataki’s appointment of Bob King as GORR's 
first director as a significant element in the agency's success. King combined political acumen with a 
strong commitment lo regulatory reform. The agency must be able to command respect from other stale 
administrators and the business community. The agency director cannot be a political novice. Access to 
the governor, administrative skill and an understanding of commerce are important attributes.

3. A separate GORR provides a central point of contact for regulated industries and consumers.
Having a single point of contact for regulatory review greatly enhances the ability of regulated 
industries to communicate. Often, resolution of regulatory complaints can be mediated, if all parties are 
involved in tho discussion. W ith respect to environmental protection, as has been found in Washington 
state, resolution may frequently involve working with u number of agency regulators. When the 
discussions focus on desired outcomes and essential performance criteria, ihc process can be expedited 
without sacrificing environmental considerations. A separate, independent department facilitates such 
negotiation.

Further, by working Inrough many of these problems, the professionals in the regulatory reform office 
can identify common themes and propose resolution. While agencies retain their regulatory authorities, 
the cabinet-level office plays a critical role in streamlining processes and resolving disputes.

4. Regulation reform can set the stage for economic growth and development.
As GORR achieved success in regulatory reform, it moved into a proactive effort with tho sta’e economic 
development agency in pre-permitting and site development. New York managed to change its image, 
competing successfully for now, targeted investment as well as retaining existing businesses and olio Tig 
them to grow.

W a s h in g t o n  R o l in d t a h l i C ase S t u d y
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Re commendo t i o n s

The experience with GORR in New York state government strongly supports the recommendation of the 
Washington Competitiveness Council: Washington should "establish state leadership for comprehensive 
regulatory reform."

By naming a special assistant for regulatory reform, Governor Locke has taken an appropriate first 
step. Similarly, tho state’s recent initiatives for other regulatory and permitting improvements, including 
expanding the Master Business Licensing program and facilitating permit processing and regulatory 
coordination, will undoubtedly improve on current conditions.

Nonetheless, as evidenced by GORR in New York, successful regulatory reform requires a bold, 
institutional response. A concentrated focus, as called for by the Competitiveness Council, is critical, and the 
following recommendations provide the basis for bringing that focus to state government.

1. The go ve rno r sh o u ld  e s t a b lis h  a n  in d e p e n d e n t , c a b in e t - le v e l o f f ic e  o f 
r e gu la to ry  re fo rm , co n s isten t w i i l i  the re co m m e n d a t io n s  o f the W ash in g to n  
C o m pe tit ivene ss  C ouncil a n d  m o d e le d  a fte r  N ew  York’s G overnor's  O ffic e  o f 
R e gu la to ry  Refo rm .

2 . The state  sh o u ld  ado p t criteria s im ila r  to tho se  e s t a b lis h e d  in  N ew  York’s EO 20 .

3. The new  a g e n c y  sh o u ld  be a u th o r ize d  to requ ire  co st-b e n e fit  a n a ly s i s  o f a n y  
p ro po sed  r e gu la t io n  be fo re  it take s  e ffe c t , a n d  to re v ie w  a l l  r e g u la t io n s  be fo re  
th e y  are  p u b lis h e d  a s  p ro po sed  ru le s .

4 . To fa c il it a te  d e ve lo p m e n t , the state  d e p artm e n t o f co m m u n ity , trad e , a n d  eco ­
no m ic  d e ve lo p m e n t sh o u ld  w ork w ith  lo c a l g o ve rn m e n ts  to id e n t ify  a n d  p re p are  
pre -perm itted  s ites co n s isten t w ith  the s ta te ’s e co n o m ic  d e ve lo p m e n t s tr a te g y .

5 . N ew  re g u la t io n s  a n d  ru le s sh o u ld  o n ly  be ad o p te d  a fte r  a d e te rm in a t io n  that 
th e y  do not u n n e c e s s a r ily  d u p lic a te  or exceed  e x is t in g  fe d e r a l or s la te  statu tes or 

ru le s .

W a s h in g t o n  R< m j n d ia h i i C ask S tu d y
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MEMORANDUM

S p e c ia l A ss istan t Attorneys G eneral with G eneral Counsel 
Responsib ilit ie s

FRO M : W ayne S teneh jem , Attorney G eneral

R E : G u ide lines R egard in g  Adm inistrative R u les

D ATE: Ju ly  24, 2003

T O :  S t a t e  A g e n c i e s ,  B o a r d s ,  a n d  C o m m i s s i o n s

The Office of Attorney G eneral is required to review every proposed adm in istrative rule 
and  issue  an  opinion a s  to its lega lity  prior to its fin a l adoption. N.D.C.C. §28 -32 *14 . 
The attached gu ide line s are m eant to facilitate your understand ing of the le ga l 
requirements involved in the adm inistrative ru lem aking process. Included in these 
gu id e lin e s  is  a  d iscu ss ion  of the c h a n ge s  m ade by the 2003 Leg is la t ive  A ssem b ly , a s  
well a s  num erous m ateria ls you can  u se  to gu ide  you through the ru lem ak ing process.

The 2003 Le g is la t ive  A ssem b ly  enacted  two law s that a ffect the ru lem ak ing process:

1 An a ge n c y 's  full notice of its ru lem aking m ust now provide a  spec ific
dead line  for the subm ission  of written com m ents. N.D.C.C. 
§28 -32 -10 (1  )(a) (H .B . No. 1178, 2003 N.D. L e g .) . An a g e n c y 's  
abbreviated notice m ay  now include either the telephone num ber or the 
add ress to u se  to obtain a  copy of the ptoposed rules. The notice must 
a lso  g ive  both the add ress to use  and the dead line  to subm it written 
com m ents. N.D.C.C. §  28-32-10( 1 )(b) (H .B . No. 1178, 2003 N.D. Leg.). 
This provision is e ffective for notices filed with the Leg is la tive  Council after 
Ju ly  31, 2003 .

2. Other than certain spec ified  a ge n c ie s , before adopting an y  proposed rule
that is not m andated by federal lav;, a g e n c ie s  are required to prepare a  
regulatory a n a ly s is  in which the a ge n c y  considers u s in g  regulatory 
m ethods that will accom p lish  the ob jectives o f any  app licab le  statutes 
while m in im iz ing an y  adverse  im pact on sm all entities. A "sm all entity'' is a 
sm a ll b u s in e ss , organ ization or political subd iv is ion . A "sm all political 
subd iv is ion " is one with a  population of le s s  than five  thousand . If a  
proposed rule m ay  have  an  adverse  im pact on sm all entities, tho a ge n c y



is a lso  required to prepare an  econom ic m pact statem ent detailing how 
the a ge n cy  be lieve s the proposed rules will econom ically  im pact sm all 
entities before adopting the proposed rule. Sm a ll entities are entitled to 
seek  jud ic ia l review of an  a g e n c y ’s  com p liance  with these  requirements. 
E a ch  ru lem aking a ge n cy  is required to g ive  the adm in istrative rules 
committee a copy o f the regulatory a n a ly s is  and  econom ic impact 
statem ent, if one w as  created, when the committee is considering the 
a g e n c y ’s rules. T hese  requirements will be p laced  in a  new  section in 
N.D.C.C, chapter 28-32, which Leg is la t ive  Council h a s  ind icated will be 
N.D.C.C. § 2 8 -3 2 -0 8 .1 . H.B. No. 1212, 2003 N.D. Leg. These  
requirements app ly  to adm in istrative rules adopted after Ju ly  31, 2003.

For the O ffice of Attorney G eneral to properly perform its review o f proposed 
adm in istrative  rules, adm in istrative a g e n c ie s  requesting review of a proposed rule must 
provide this o ffice  with the follow ing:

1. a copy of the proposed rules;

2. a copy of both the full and  abbreviated notices of intent t> adopt, am end ,
or repeal rules;

3. a  copy of the proof o f publication

4. a  copy o f docum entation shov mg filing  of the notice and  proposed rules
with the L e g is la t ive  Coui cil;

5. a  copy of e ach  written comment, a  copy o f the written sum m ary o f each  
oral comment, and  a  copy of the written record o f the a g e n c y ’s 
consideration of all com m ents, or a statement that there were no written or 
oral com m ents;

6. a  copy of the tak in gs  a sse ssm e n t , if one w as  required, or a  statem ent of
the reason that a tak in gs a sse s sm e n t w as not required;

7. a  copy of the regulatory a n a ly s is  and  the date  upon which it w as ava ilab le ,
if one w as issu ed , and  if not, the reason a regulatory a n a ly s is  w as  not 
prepared;

8. a  copy of the sm all entity regulatory* a n a ly s is ; and

9. a  copy of the sm all entity econom ic im pact statem ent, if one w as done, or
a  statem ent of the reason that a  econom ic im pact statem ent w as not 
required.

J u l y  2 4 ,  2 0 0 3
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This office will review these materials to determine if the legal requirements have been 
met. To further assist your agency with the rule adoption procedures, I am enclosing a 
checklist, a procedure memorandum, and several sample documents concerning the 
general rulemaking process. Below is a brief explanation of the sample documents 
provided.

Enclosure 1: Section 28-32-10(1)(a), N.D.C.C., requires that the agency prepare a full 
notice of proposed adoption, amendment, or repeal of a rule. The full notice has 
several required elements. Enclosure 1 is a sample notice that contains blanks where 
each of the required elements of the notice may be inserted.

Enclosure 2: Section 28-32-10(1 )(a), N.D.C.C., also requires that the full notice and a 
copy of the proposed rules be filed with the Legislative Council, which will then mail 
copies of the notice. Enclosure 2 is a sample letter filing the notice and the proposed 
rules with the Legislative Council. Please note that at least 30 days must elapse 
between the date the Legislative Council mails copies of any agency’ :  notice and the 
date of the public hearing. Notices filed on or before the last calendar day of the 
preceding month are mailed on the first business day of each month. This 30-day 
timing requirement is separate from the 30-day timing requirement between publication 
of the abbreviated notice (referred to later) and the date of the public hearing.

Enclosure 3: Section 28-32-10(1 )(a). N.D.C.C., also requires that an abbreviated notice 
be published at least once in each official couniy newspaper in this state. Enclosure 3 
is a sample letter submitting the abbreviated notice to the North Dakota Newspaper 
Association (NDNA) so that it can be published once in each official county newspaper 
in North Dakota with the required format. Using the NDNA is convenient but not 
required. You should carefully review' not only the notice proof prior t> printing, if you 
get one, but also the published notice as soon as it is published in order to confirm the 
accuracy of the information contained in the notice as published. This office has seen 
several circumstances in which the notice provided for publication was accurate, but the 
published notice contained one or more errors.

Enclosure 4: Enclosure 4 is a sample abbreviated notice. Section 28-32-10(1 )(b), 
N.D.C.C., requires that the abbreviated notice be in a specific format. Please note that 
N.D.C.C. §28-32 -10 (5 ) requires that at least 30 days elapse between the publication of 
the notice and the date of the hearing. This 30-day timing requirement is separate from 
the 30-day timing requirement between the date the Legislative Council mails copies of 
the full notice and the date of the public hearing. Both of these timing requirements may 
be met concurrently.

Enclosure 5: Agencies are now required to prepare a regulatory analysis that considers 
whether the agency can use other regulatory methods to accomplish statutory 
objectives that minimize adverse impacts on small entities. H.B. 1212, 2003 N D. Leg. 
(to be codified at N.D.C.C. §28-32-08 .1 ). Enclosure 5 is one possible format for that 
analysis. If proposed rules may fiave an adverse economic impact on small entities,



a ge n c ie s  are a lso  required to prepare an  econom ic im pact statem ent. Id. Enc lo sure  5 
a lso  h a s  a po ssib le  format to use for an  econom ic im pact statem ent.

Enclosure 6: Enclosure 6 is a su gge ste d  public hearing format to a ss is t  the a ge n c y  in 
conducting the public hearing . A genc ie s are required to tape record or otherwise 
preserve a  transcript of ru lem aking hear in gs . N.D.C.C. §  28-32-44(6)(g).

Enclosure 7: After the public hearing , the a ge n cy  must allow a comment period of not 
le ss  than 30 d ay s  during which data , v iew s, or argum ents concerning the proposed 
ru lem ak ing will be received by the a ge n c y  and  m ade  a part of the ru lem aking record to 
be considered by the a ge n cy . N.D.C.C. §28 -32 -12 . Note that ch an ge s  to N.D.C.C. 
§  28-32-10(1) now require an  a ge n cy  to provide a spec ific  dead line  for the subm ission  
of written com m ents in the full notice, and  the dead line  and  an  address to which 
som eone m ay  send  the com m ents in the abbreviated notice. After the a ge n c y  h a s  
m ade  a written sum m ary of any  oral com m ents and  a written record of its consideration 
of a ll written and  oral subm iss io n s contained in the ru lem ak ing record, it must subm it 
the proposed rules and related m ateria ls to the Attorney G eneral for an opinion a s  to 
their legality. N.D.C.C. §  28-32-14 . Enc losure  7 is a  sam p le  letter subm itting proposed 
rules to the Attorney General for approval. P le a se  rem em ber to include the 
docum entation required fo r . :v iew .

Enclosure 8: After the Attorney G eneral approves the proposed rule a s  to lega lity (and 
the a g e n c y  incorporates an y  revisions or rewording su gge ste d  by the Attorney G eneral), 
the a ge n cy  m ust adopt the proposed rule and  subm it it to the Leg is la tive  Council for 
publication in the North Dakota Adm inistrative Code. N.D.C.C. §  28-32-15(1). 
Enclosure 8 is a  sam p le  letter subm itting proposed rules to the Leg is la t ive  Council for 
publication. The rules subm itted for publication by the 20th of the month will be 
pub lished  the following month, and  becom e effective the first d ay  of the month after the 
month of pub lication. N.D.C.C. § 28-32-15(2 ).

P le a se  contact the ass is tan t attorney genera l or spec ia l a ss is tan t attorney genera l 
a s s ig n e d  to your a g e n c y  if you have  any  questions concern ing this letter, the 
requirements of N.D.C.C. ch. 28-32, or law s that sp ec ific a lly  relate to your a ge n cy 's  
ru lem aking authority.
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AD M IN ISTRATIVE R U LE S  

Checklist for Adoption

Em ergency R u lem ak in g : (N .D.C.C. §  28-32-03)

___________ H as the Governor approved the a ge n c y 's  find ing that em ergency
rulem aking is n e ce ssa ry ?

___________ W as the find ing b ased  on one or more of the four reasons found in
" N.D.C.C. §2 8 -3 2 -0 3 (2 )?

Adoption o f R u les by R e fe rence : (N.D.C.C. § §  28-32-04, 28-32-05)

___________ Has the a g e n c y  adopted by reference a n y  app lic ab le  existing permit or
procedural ru le s ?

_ _ _ _ _ _  H as the a g e n c y  sought authorization from the appropriate United S tates
a ge n cy  to adopt, by reference, a n y  app licab le  ex isting permit or 
procedural ru les that m ay be adopted for use in a new or existing program 
when the United S ta te s  a ge n cy  is d e le ga tin g  or m odify ing a program ?

Regulatory A n a ly s is : (N .D.C.C. §  26-32-08)

___________ H as the Governor or a  m ember of the Leg is la t ive  A ssem b ly  filed a written
request for a  regulatory a n a ly s is ?

___________ Is the proposed rule expected to h ave  an  im pact on the regu lated
com m unity in e x ce ss  of $50 ,000 ?

___________If a  regulatory a n a ly s is  is  required, w as it a v a ila b le  on or before the date of
public no tice?

  M ail or de liver a copy of the regulatory a n a ly s is  to an y  person who
requests a copy.

T ak in gs  A ssessm en t for R u le s  Lim iting U se of R ea l Property. IN D .C.C. §  28-32-09)

_________ H as the a g e n c y  a s se s se d  the likelihood that the rule will result in a taking;
identified the purpose of proposed rule; exp la ined  w hy proposed rule is 
necessary  and  why no alternative is ava ilab le ; estim ated the cost to the 
governm ent if a  court determ ines the rule is a  taking; identified the source 
o f such  paym ent within the a ge n cy 's  budget; and  certified that the benefits 
exceed the com pensation  co s ts ?  (A “tak ing" is de fined in the statute.)



Sm a ll Entity Regu latory A n a ly s is : (H .B, 1212, 2003 N.D. Leg . (to be codified at N.D.C.C. 
§2 8 -3 2 -0 8 .1 ))

___________ Is the proposed rule m andated by federal law ?

___________ If not, is the a ge n cy  exempt from the requirement of a  sm all entity
regulatory a n a ly s is ?

___________ If not, h a s  the a ge n cy  prepared a regulatory a n a ly s is  in which, consistent
with pub lic  health , sa fe ty , and  w e 'fare , it considers u s in g  regulatory 
m ethods to accom p lish  the statutory ob jectives while m in im izing adverse  
im pact on sm all en tities? Included in the an a ly s is  should be consideration 
of the following methods for reducing a  rule’s  im pact on sm all entities: 
e stab lishm ent of le s s  stringent co m p lan ce  or reporting requirements; 
e stab lishm en t of le ss  stringent sch e d u le s  or d e ad lin e s  for com pliance or 
reporting requirem ents; conso lidation or sim plification of com pliance or 
reporting requirem ents; e stab lishm ent o f alternative performance 
standard s; a n d  exemption of sm a ll entities from all or a  part o f an y  
requirem ents.

S m a ll Entity Econom ic Impact Sta tem ent: (H .B. 1212, 2003  N.D. Leg . (to be codified at 
N.D.C.C. §  28-32-08 .1))

___________ Is the proposed rule m andated by federal law ?

___________If not, is  the a g e n c y  exempt from the requirement of a  sm all entity im pact
statem ent?

___________ If not, could the proposed rule have  an  adverse  econom ic impact on sm all
en tities?

    If so . did the a g e n c y  prepare an  econom ic im pact statem ent that in c ludes
consideration of the following: the sm all entities sub ject to the proposed 
rule; the adm inistrative of other costs required to com ply with the 
proposed rule; the probable cost and  benefit to private persons or 
co nsum ers who would be a ffected  by the proposed rule; the probable 
effect of the proposed rule on state  revenues; whether there ore le ss  
intrusive or le ss  costly alternative m ethods to ach ie ve  the purpose of the 
proposed ru le ?

Contents of Fu ll Notice: (N .D.C.C. § §  28-32-10(1)(a), 28-32-12)

 Contains a  short, spec ific  exp lanation of both the proposed rule and  the
pu .p o se  of the proposed rule.



___________ C ontains a  determ ination of whether the proposed rule is expected to
h ave  an  im pact on the regu lated com m unity in ex ce ss  o f $50 ,000 .

____________ Identifies at least one location where the text of proposed rule m ay  be
reviewed.

____________ Provides an  address to which written-comments m ay be sent.

 Provides a  te lephone num ber at which a copy of the proposed rule and
regulatory a n a ly s is , if is su ed , m ay  be requested .

___________ If the c h a n ge s  are substan tive , states the time and p lace  for oral hearing .

___________ S ta te s  the dead line  for subm ission  of written com m ents.

F ilin g  of Notice and  R u le s : (N.D.C.C. §  28-32-10)

___________ F ile  copy of the a g e n c y ’s full notice with L e g is la t ive  Council.

___________ F ile  copy of proposed rules with Leg is la t ive  Council.

___________M ail a  copy of the full notice to e ach  person who h a s  m ade a timely
request for a  m ailed  copy of the notice.

Pub lication of Abbreviated Notice: (N .D.C.C. §  28 -32 -10( 1 )(b))

__________  Abbreviated notice identifies add ress or telephone number to use to obtain
a copy of the proposed rules.

____________Abbreviated notice inc ludes the add ress to u se  and the dead line to subm it
written com m ents.

____________Abbreviated notice identifies the location, date , and  time of the public
h e ar in g .

Pub lish  abbreviated  notice at least once in e ach  official county new spaper 
in North D akota.

Pub lication in d isp lay-type  format with a  m inimum width of one column of 
approxim ate ly two inches (5.08 centimet<"s] and  between three inches 
(7.62 centimeters] to four inches [10.16 centimeters] in depth with a 
h ead line  descr ib ing  the gene ra l topic of the proposed rules.
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Timing of Publ ic  Hearinc (N.D.C.C. § 28-32-10(5))

_____________ Has at least 30 days elapsed between the latest date of publication and
the date of the hearing? (The date of publication is counted, but not the 
date of the hearing.)

_____________ Has at least 30 days elapsed between the date Legislative Council mailed
copies of the notice and the date of the hearing? (The date the Legislative 
Council mails copies of an agency's notice is counted, but not the date of 
the hearing.)

Note: Both of the above requirements must be met. Publishing a notice, 
holding a hearing, and closing the comment period on the same day of 
successive mon’hs will not technically satisfy the requirements of 
N.D.C.C. §28-32-10.

Public Comment Period: (N.D.C.C. § 28-32-12)

_________Has the comment period been open at least 30 days since the conclusion
of the rulemaking hearings?

____________If no hearing was required, has the comment period been open at least 30
days since the latest date of publication and from the date Legislative 
Council mailed copies of notice7

Written Record: (N .D.C.C. §2C 32-15)

_____________ Has the agency made a written summary of each oral comment on the
rule?

_  ____ Has the agency made a written record of its consideration of all written
and oral submissions contained in the rulemaking record?

Submit the Following Documents with a Request for the Attorney General's Opinion as
to the Legality of a Proposed Rule: (N.D.C.C. § 28-32-14)

  A copy of both the proposed rules and, if changes to the proposed rules
were made after tho notice was sent to Legislative Council, a copy of the 
origin.il proposed rules and a notation regarding what was changed and
why.

  A copy of both the full and abbreviated notices of intent to adopt, amend,
or repeal rules
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______________ A copy of letter or affidavit stating where and when the notice was
published or copies of all affidavits of publication from all official county
newspapers.

_____________A copy of letter filing notice and proposed rules with Legislative Council.

_____________ A copy of all written comments and the written summary of all oral
comments, or a statement that there were no comments.

______________A copy of written record of agency's consideration of all comments.

______________A copy of the regulatory analysis and the aate on which it was available if
one was issued, or a statement of the reasons a regulatory analysis was 
not required.

______________ A copy of the takings assessment, if one was required, or a statement of
the reasons a takings assessment 'was n ->t required.

______________ A copy of the small entity regulatory analysis, if one was required, or a
statement of the reasons a small entity regulatory analysis was not 
required.

  A copy of the small entity economic impact statement, if one W3S required,
or a statement of the reasons a small entity economic impact statement 
was not required.

   _  _  The billing code to be used for review of the rules.

Filing Rule with Legislative Council: (N.D.C.C. § 23-32-03)

   _  File a copy of each rule adopted, a copy of each written comment on the
rule, and a copy of the agency’s written summary of each oral comment, 
together with the Attorney Generals opinion, with the Legislative Council 
for publication in NDAC.

Filing Sm.ill Entity Regulatory Analysis and Economic Impact Statement with the 
Administrative Rules Gomn..ltee: (H.B. 1212, 2003 N.D. Leg. (to be 
codified at N.D.C.C. § 28-32-08.1))

_______________Provide a copy of the small entity regulatory analysis and economic
impact statement, il required, with the administrative rules committee 
when the committee is considerin'.’ the associated rules.
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2003

PROCEDURES FOR PROMULGATING ADMINISTRATIVE RULES

This memorandum sets forth (he procedures that must be followed in promulgating rules
under the Administrative Agencies Practice Act, N.D.C.C. ch. 28-32. In addition to the
requirements discussed below, some other points to consider include:

I. Not all agencies are subject to chapter 28-32, and some agencies are only 
subject to chapter 28-32 in limited respects. See N.D.C.C. § 28-32-01(2).

II. Not all agency statements are "rules" under chapter 28-32. Chapter 28-32 
applies to statements of general applicability that implement or prescribe law or 
policy, or the organization, procedure, or practice requirements of the agency, 
unless one of several exceptions applies. See N.D.C.C. §28-32-01(11). An 
imprecise, but more instinctive, way of thinking about this definition is that it 
covers most procedures you want people to follow or rules and behavior you 
want to enforce.

Ill The procedure outlined in chapter 28-32 is required to adopt new agency rules.
The procedure also applies to amending, repealing or suspending an existing 
rule. N.D.C.C. §  28-32-01(11). However, a rule may be repealed or amended if 
its statutory authority has been amended or repealed without following the 
general requirements of chapter 28-32 if the procedures in N.D.C.C. 
§ 28-32-18.1(2) are followed, as outlined in paragraph 1.2.2 Lelow.

IV. If a rule is not adopted in substantial compi.unce with N.D.C.C. ch. 28-32, it will 
be invalid. However, inadvertent failure to supply any person with notice does 
not invalidate a rule. N.D.C.C. §28-32-13. Beware, however, under some 
federal laws failure to supply notice may invalidate a rule.

V. The agency's attorney should review applicable state and loderal laws that may 
impose additional rulemaking requirements. For example, an agency's own 
statutes or applicable federal laws may impose certain requirements in the 
rulemaking process.

VI Rulemaking hearings conducted in accordance with N.D.C.C. ch. 28-32 do not
require the use of a hearing officer from the Office of Administrative Hearings. 
N.D.C.C. § 28-32-01(1). However, the agency may request that a hearing officer 
from the* Office of Administrative Hearings preside at the rulemaking 
proceedings



1. GENERAL REQUIREMENTS.

Chapter 28-32 of the Century Code sets forth the general procedure for adopting 
rules.

1.1. Time period allowed for rule change.

Section 28-32-07, N.D.C.C., provides that any rule change, including a 
creation, amendment, or repeal, made to implement a statutory change 
must be adopted and filed with the Legislative Council within nine months 
of the effective da'e of the statutory change. The Legislative Council may 
grant extensions of time.

1.2. Preliminary considerations.

An agency should consider the requirements of the regulatory lalysis, 
the takings assessment, the small entity regulatory analysis and the small 
entity economic impact statement when drafting rules and must have them 
prepared, if necessary, before undertaking the promulgation process. 
The requirements for a regulatory analysis, a takings assessment, a small 
entity regulatory analysis and a small enti'y economic impact statement 
are discussed in detail at p^agraphs 2, 3, 4 and 5 below, respectively.

1.2.1. Repeal or waiver of certain rules'adrption of rules by reference.

Sections 28-32-04 and 28-32-05, N.D.C.C., provide that an agency 
may not adopt rules from federal guidelines which are not relevant 
to state regulatory programs and shall repeal or amend any 
irrelevant rules adopted from federal guidelines. In some 
instances, agencies are required to adopt by reference existing 
rules. Also, an agency shall seek a waiver from the appropriate 
United States agency for re' f̂ from complying with or adopting 
norvrelevant rules and shall seek authorization from the appropriate 
United States agency to adopt federal rules by reference.

1.2.2. Amendment or repeal by agreement with Administrative Rules 
Committee.

Section 28-32-18.1(2), N.D.C.C,, permits an agency to amend or 
repeal a rule without complying with the other requirements of 
chapter 28-32 The agency must initiate a request to the 
Administrative Rules Comm:,,ee and the agency must provide the 
regulated community with reasonable notice of the time and place 
of the hearing (meeting) at which the request will bo considered. 
Further, the agency and the committee must both agree that i) the 
"amendment or repeal eliminates a provision which is obsolete or
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no longer in compliance wilh law; and ii) that no detriment would 
result to the substantive rights of the regulated community from the 
amendment or repeal.”

1.2,3. Emergency Rulemaking.

An agency, with the Governor's approval, may have a rule declared 
effective on the date it is first filed with the Legislative Council if the 
agency finds emergency rulemaking necessary. At least one of 
four grounds for emergency rulemaking must be found: 1) imminent 
peril to the public health, safety or welfare would be abated by 
emergency effectiveness; 2) a delay in rulemaking is likely to cause 
a loss of revenues appropriated to support a duty imposed by law 
on the agency; 3) it is reasonably necessary to avoid a delay in 
implementing an appropriations measure; or 4) it is necessary to 
meet a mandate of federal law. The agency must declrm the rule 
to be an "interim final rule" and thereafter give the same opportunity 
for oral and written comments from the public. The agency then 
adopts the rule and submits it along with the agency’s reasons for 
finding an emergency to the Legislative Council. If the rule is 
substantially similar to the interim final rule, the effective date will 
be the date of first filing. An interim final rule is effective for 180 
days after its declared effective date unless first adopted as a final 
rule. N.D.C.C. § 28-32-03(6). The agency must take appropriate 
measures to inform individuals impacted by the interim rules.

1.3. Opportunity for public comment.

An agency must adopt a procedure allowing all interested persons an 
opportunity to submit comments concerning the proposed rules. In the 
case of substantive rules, the agency must conduct an oral hearing. The 
agency must consider all comments received concerning the rules, make 
a written summary of each oral comment on the rules, and make a written 
record of its consideration of all comments contained in the rulemaking 
record. N.D.C.C. § 28-32-15(1).

1.3.1. Notice and hearing.

Section 28-32-10(1), N.D.C.C., discusses the notice requirements 
for rulemaking procedures. The full notice of the proposed rule 
must include: i) a short, specific explanation of the proposed rule 
and its purpose, ii) a determination of whether the proposed 
rulemaking is expected to impact the regulated community in 
excess of $50,000, lii) a place where interested parties may review 
the text of the proposed rule; iv) address(es) where written 
comments may bo sent; v) the deadline for submitting comments;
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vi) a telephone number for people to call when requesting a copy of 
the rules and regulatory analysis; and vii) in the case of substantive 
rules, the time and place of each hearing.

The agency’s full notice and a copy of the proposed rules must be 
filed with the Legislative Council, and the agency must publish an 
abbreviated newspaper publication notice at least once in each 
official county newspaper published in North Dakota.

The abbreviated newspaper publication of notice must be in a 
display-type format with a minimum width of one column of 
approximately two inches [5.03 centimeters] d̂ between three 
inches [7.62 centimeters] to four inches [10. 5 centimeters] in 
depth with a headline describing the general topic of the proposed 
rules. The abbreviated notice must also include the address or 
telephone number to use to obtain a copy of the proposed rules, 
the address to use and the deadline to submit written comments, 
and the location, date, and time of the public hearing on the rules.

Both the full notice and the abbreviated notice should also contain a 
statement that persons requiring special accommodations should 
contact the agency, in accordance with the Americans with 
Disabilities Act (ADA).

Guidelines adopted by the Administrative Rules Committee state 
"[t]he notice should state the beginning and ending dates of the 
period during which written comments on the proposed rules will be 
accepted." The agency's full notice must also be mailed to each 
person who requests a copy of the notice The agency may 
provide a full notice of the proposed rule to any person who is likely 
to be interested The agency must provide a copy of the proposed 
rules to any person requesting a copy. The agency may charge the 
actual cost of providing copies of the proposed rule.

At least 30 days must elapse between the later of the date of the 
publication of the notice in each county newspaper or the date the 
Legislative Council mails copies of the agency’s notice and the date 
of the hearing. Tho 30-day period begins the first business day of 
the month in which notices must bo mailed or on the date of the 
publication, whichever is later. This period does not include the 
date of the hearing, but ends on the last day before that date. After 
the hearing, a comment period of at least 30 days must be allowed. 
This tune period does not include the date of the hearing but does 
include the last date the comment period is open.
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1.3.2 Record  k e e p i n g .

Section 28-32-15(1), N.D.C.C., requires the agency to file a copy of 
each written comment and a written summary of each oral 
comment on the rule with the Legislative Council. Agencies are 
required to tape record or otherwise preserve a transcript of 
rulemaking hearings. N.D.C.C. § 28-32-44(6)(g). Further, the 
requirement for a written summary also logically applies to 
comments received by telephone. Other required records are 
discussed in paragraph 7.2, below.

1.3.3. Consideration of comments.

Section 28-32-11, N.D.C.C., requires an agency to fully consider all 
oral and written submissions concerning the rules prior to adoption, 
excepting emergency rulemaking, when this consideration 
necessarily takes place after the rules become effective. The 
agency is required to make a written record of its consideration of 
all comments and data submitted respecting a proposed rule. 
These comments implicitly may lead to amendments to the 
proposed rulemaking. The Attorney General has approved 
post-hearing amendments to pioposed rules when the proposed 
change is a logical extension of the original rulemaking and when 
the original notice alerts the public that the general subject matter 
of the post-hearing amendment is under consideration.

.•1 Approval by Attorney General.

Section 28-32-14, N.D.C.C., requires the submission of every proposed 
rule to the Attorney General for an opinion as to its legality before final 
adoption. The Attorney General may not approve any rule exceeding the 
agency's statutory authority or written in a nannei that is not concise or 
easily understandable. The rule may not be approved when the 
procedural requirements for rule adoption are not substantially met. The 
Attorney General may suggest revision of the rule to meet objections to its 
legality and shall advise an agency of necessary revisions.

Many agencies are governed by a board that meets on a periodic basis, 
and would like to have a new rule become effective as soon as possible 
between meetings. Oftentimes, such a board will approve a rule after the 
close of the comment period, contingent upon approval by the Attorney 
General. In this way, the agency may submit the rule to the Legislative 
Council if it meets the Attorney General's approval without a need for 
revision.
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1.5. Effective da te .

After the rules are approved by the Attorney General and adopted by the 
agency, the administrative agency must file the Attorney General's 
Opinion, the rules, any written comments, and the summary of any oral 
comments with the Legislative Council. N.D.C.C. § 28-32-15(1). The 
rules become effective the first day of the month after publication of the 
rule, N.D.C.C. § 28-32-15(2), unless emergency rulema ing procedures 
have been followed. N.D.C.C. §28 32-03(6). The Legislative Council 
must receive rules by the 20th day of the month to ensure publication the 
following month.

2. REGULATORY ANALYSIS.

2.1. When a regulatory analysis is required.

Section 28-32-08, N.D.C.C., requires an agency to issue a regulatory 
inalysis of its proposed rules under two circumstances. First, agencies 
must complete a regulatory analysis if within 20 days after the last 
published notice of the proposed rule hearing, a written request for an 
analysis is filed by the Governor or a member of the Legislative Assembly. 
Second, if the proposed rule is expected to have an impact on the 
regulated community in excess of $50,000, an analysis must be done. In 
this case, the analysis must be available on or before the first date of 
public notice. The regulatory analysis must include quantification of the 
data to the extent practicable. Also, the agency must provide the 
regulatory analysis to any person who requests a copy of the analysis. 
The agency, however, may charge for the actual cost of providing a copy 
of the analysis.

The Administrative Rules Committee adopted guidelines which state: “[i]n 
determining whether the rule is expected to have an impact on the 
regulated community in excess of $50,000, this standard means a 
reasonable expectation of a reasonably foreseeable cumulative negative 
fiscal impact to an identifiable regulated community in excess of $50,000 
in any 12-month period, which would not occur if the rulo is not adopted." 
Any doubt about issuance of a regulatory analysis should be resolved in 
favor of issuance.

2.2. What the analysis must contain

N.D C.G. § 28-32-08(2) requires that a regulatory analysis contain the 
following:
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2.2.1. A description of the classes of persons likely to be affected by the 
proposed rule, including classes bearing the cost of the proposed 
rule and classes benefiting from the proposed rule.

2.2.2. A description of the probable impact, including the economic 
impact, of the proposed rule.

2.2.3. The estimated cost to the agency of implementation and 
enforcement of the proposed rule and any anticipated effect on 
state revenues.

2.2.4. A description of any alternative methods of achieving the purpose 
of the proposed rule that were seriously considered by the agency 
and the reasons why the methods were rejected in favor of the 
proposed rule.

2.3. Other issues.

Section 28-32-08(5), N.D.C.C., makes the preparation and issuance of a 
regulatory analysis mandatory. However, errors in the analysis are not 
grounds for declaring a rule invalid.

3. TAKINGS ASSESSM EN T.

3.1. When a takings assessment is required.

Section 28-32-09, N.D.C.C., requires an agency to prepare a written 
assessment of the constitutional takings implications of a proposed rule if 
the proposed rule may limit the use of private real property.

3.2. Whal the assessment must contain.

Section 28-32-09(1), N.D.C.C., requires that the assessment:

3.2.1. Analyze the likelihood that the proposed rule may result in a taking 
or regulatory taking.

3.2.2. Clearly and specifically identify the purpose of the proposed rule.

3 2.3. Explain why the proposed rule is necessary to substantially 
advance that purpose and why no alternative action is available to 
achieve the agency's goals while reducing the impact on private 
properly owners.

3.2.4. Estimate tire potential cost to the government if a court determines 
that the proposed rule constitutes a taking or regulatory taking.
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3.2.5. Identify the source of payment within the agency's budget for any 
ordered compensation,

3.2.6. Certify that the benefits of the proposed rule exceed the estimated 
compensation costs.

4. SMALL ENTITY REGULATORY ANALYSIS

4.1. When a small entity regulatory analysis is required.

In what will be codified as N.D.C.C. § 28-32-08.1(2), agencies that are not 
statutorily exempted from N.D.C.C. § 28-32-08.1 are required to prepare a 
small entity regulatory analysis before the adoption of any proposed rule 
that is adopted after July 31, 2003. H.B. 1212, 2003 N.D. Leg.

4.2 What the small entity regulatory analysis must contain.

A small entity regulatory analysis must consider each of the following
possible ways in which the agency can enact rules that minimize the
adverse impact on small entities:

4.2.1. Establishing less stringent compliance or reporting requirements.

4.2.2. Establishing less stringent schedules or deadlines for compliance 
or reporting requirements.

4 2.3. Consolidating or simplifying compliance or reporting requirements.

4.2 4 Establishing performance standards that replace design or 
operational standards required in the proposed rule.

4 2.5. Exempting small entities from all or part of the rule's requirements.

4.3. Other issues.

If adversely affected by an agency's final rulemaking action a small entity 
is entitled to seek judicial review of the agency's compliance with the small 
entity regulatory analysis requirement within one year of the date of the 
final agency action H.B. 1212, 2003 N D. Leg. (to be codifed at N.D.C.C. 
§28-32-08.1).



5. SMALL ENTITY ECONOMIC IMPACT STATEMENT,

5.1. When a small entity economic impact statement is required.

In what will be codified as N.D.C.C. §28-32-08.1(3), agencies not 
statutorily exempted from N.D.C.C. § 28-32-08.1 are required to prepare a 
small entity economic impact before the adoption of any proposed rule 
adopted after July 31, 2003, if the proposed rule may have an adverse 
economic impact on small entities. H.B. 1212, 2003 N.D. Leg.

5.2. What the statement must contain.

A small entity economic impact statement must include consideration o' 
the following:

5.2.1. Small entities that may be subject to the proposed rule.

5.2.2. The administrative or other costs required for small entities to 
comply with the proposed rule.

5.2.3. The probable cost and benefit to private persons and consumers 
who may be affected by the proposed rule.

5.2.4. The probable effect of the proposed rule on state revenues.

5.2.5. Whether there arc any less intrush e or less costly methods of 
achieving the proposed rule’s purpose.

5.3. Other issues.

A small entity that is adversely affected by an agency's final rulemaking 
action is entitled to seek judicial review of the agency’s compliance with 
the small entity economic impact statement requirement within one yc-ar of 
the date of the final agency action. II B. 1212, 2003 N.D. l eg. (to be 
codified at N.D.C.C. § 28-32-08.1).

6 . AD M IN ISTRATIVE R U LE S  COM M ITTEE R E V IE W .

Section 28-32-02(1), N.D.C.C.. reserves to the Legislative Assembly the authority 
to determine when and if rules of the administrative agencies are effective.

6 .1 . Review  of new rulem aking

Although not required by statute, the Administrative Rules Committee will 
request that an entity explain the rule changes.
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6.1.1. Section 28-32-11, N.D.C.C., requires that each agency have a 
procedure to allow interested parties to request and receive notice 
from the agency of the date and place the rule will be reviewed by 
the Administrative Rules Committee.

6.1.2. In what will be codified as N.D.C.C. §28-32-08.1(2), agencies are 
required to provide the committee with copies of any small entity 
regulatory analysis or economic impact statement prepared by the 
agency. H.B. 1212, 2003 N.D. Leg.

6.1.3. Section 28-32-17, N.D.C.C., provides that the committee may file 
objections to rules it deems unreasonable, arbitrary, capricious, or 
beyond the authority delegated to the agency, with the Legislative 
Council. The Legislative Council must publish the objections in the 
North Dakota Administrative Code. This section also requires that 
the agency promulgating the rule respond to the committee's 
objection within 14 days after the objection is filed. The committee 
may then withdraw or modify its objection.

After the committee makes an objection, the burden of persuasion 
is upon the agency in any action for judicial review or for 
enforcement of the rule to establish the rule was within the authority 
delegated to the agency. If the agency fails to meet its burden, the 
court must declare the rule invalid, and award court costs, including 
attorney’s fees, to the prevailing party. N.D.C.C. § 28-32-17(4).

6.2. Finding that rules are void. (N D.C.C. § 28-32-18).

6.2 1. The Administrative Rules Committee may find that all or any portion
of the rule is void. However, in order to do this the committee 
initially must consider the rule within 90 days after the date of the 
administrative code supplement in which the rule change appears. 
There is a special provision for rule changes appearing in the 
administrative code supplement from November 1 immediately 
preceding a regular session of the Legislative Assembly through 
the following May 1. In such instance, the committee may take up 
the rule at its fiist meeting following the regular session of the 
Legislative Assembly.

6.2.2. The Committee may find a rule void at the meeting at which the rule 
is initially considered by the committee, or it may delay 
consideration of the rule for one subsequent meeting.

6.2 3. When finding a rule or a portion of a rule void, the Committee must
mako any of the following specific findings:
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6.2.3.1. An absence of statutory authority.

6.2.3.2. An emergency relating to public health, safety, or welfare.

6.2.3.3. A failure to comply with express legislative intent or to 
substantially meet the procedural requirements of 
chapter 28-32 for adoption of the rule.

6.2.3.4. A conflict with state law.

6.2.3.5. Arbitrariness and capriciousness.

6.2.3 6. A failure to make a written record of its consideration of 
written and oral submissions respecting the rule.

Notice of commitiee findings. (N.D.C.C. 5 28-32-18(2)).

Within three business days after the Committee finds a rule or part thereof 
void, the Legislative Council shall provide written notice of the finding and 
the committee’s specific findings to the adopting agency and the chairman 
of the Legislative Council.

Within 14 days of receipt thereof, the agency may file a petition with the 
chairman of the Legislative Council for review by the Legislativa Council.
If a petition is not filed, the rule becomes void on the 15th day after the 
notice from the office of the Legislative °ouncil to the adopting agency

If within 60 days after receipt of the petition from an adopting agency the 
Legislative Council has not disapproved by motion the Committee’s 
finding, the rule is void.

Effectiveness.

If a rule is found to be void by the Administrative Rules Committee, it is 
void from the time provided under § 28-32-18(2). N.D.C.C. § 28-32-15(2).

Amendment oi rc iea l of a rule by agency after consideration by the 
committee.

Section 28-32-18(3), N.D.C.C., provides that an agency may r md or 
repeal a rule or create a related rule if, after considerate, by the 
Administrative Rules Committee, the agency and Committee agree that 
the rule amendment, repeal, or creation, is necessary to address any of 
the considerations under § 28-32-18(1).
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A rule amended, repealed, or created under this subsection is not subject 
to the other requirements of the chapter relating to adoption and may be 
resubmitted by the agency to the Legislative Council for publication as 
amended, repealed, cr created and reconsidered by the committee at a 
subsequent meeting at which public comment on the agreed rule change 
must be allowed.

7. A PPEA L.

Section 28-32-42(2), N.D.C.C., allows any interested person who participated in 
the rulemaking process to appeal the agency’s rulemaking action if the appeal is 
taken within 90 days after the date of publication in the North Dakota 
Administrative Code. Rules may still be otherwise challenged in administrative 
and civil actions. An appeal of an agency's rulemaking action may be taken to 
the district court of Burleigh County. N.D.C.C. §28-32-42(3)^b). An action to 
contest the validity of a rule on the grounds of non-compliance with chapter 
28-32 must be commenced within two years after the effective date of the rule. 
N.D.C.C §28-32-13.

7.1. Notice of appeal.

When an appeal is taken, notice of appeal and specifications of error 
detailing the grounds on which the appeal is taken must be served upon 
the administrative agency concerned, the Attorney General or an assistant 
attorney general, and upon the Legislative Council. All of the parties to 
the proceeding need not be notified. N.D.C.C. § 28-32-42(4). Any person 
who participa'ed in the tulemaking process may participate in the appeal. 
N.D.C.C. § 28-32-42(5).

7.2. Record on appeal.

Under N D.C.C. § 28-32-14(6), the record on appeal must consist of the 
following:

7.2.1. All agency notices concerning proposed rulemaking;

7.2.2. A copy of the proposed rule upon which written and oral 
submissions were made;

7 2.3. A copy of the rule as submitted for publication;

7.2.4 Any opinion letters by the Attorney General regarding the
rule's legality or the legality of the agency’s rulemaking 
action;
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7.2.5. A copy of any interim rule and the agency's findings and 
statement of fhe reasons for an interim rule;

7.2.6. The regulatory analysis of a proposed rule;

7.2.7. The transcript of any oral hearing on a proposed rule;

7.2.8. All written submissions made to the agency on a proposed 
rule;

7.2.9. Any staff memoranda or data prepared for agency 
consideration regarding the proposed rule;

7.2.10. Any other document that the agency believes is relevant to 
the appeal; and

7.2.11. Any other document that is not privileged and which is a 
public record that the appellant requests the agency to 
include in the record, if relevant to the appeal.

The agency is responsible for maintaining a record of the administrative 
proceeding and certifying the record on appeal. When an agency receives 
a notice of appeal, it must notify the appellant of the estimated cost of 
preparing and filing the record. Within 30 days after the appeal has been 
taken, or such longer time as directed by the court, and after the appellant 
has paid the estimated cost, the agency must prepare and file the entire 
record. N.D.C.C. § 28-32-44(2).

A3. Scope of and procedure on appeal.

The district court's review of an appeal from an agency’s rulemaking 
action is limited to the record filed with the court. N.D.C.C. § 28-32-47. If 
an appellant requests documents be included in the record and the 
agency does not include them, the court, upon application by the 
appellant, may compel inclusion.

The agency decision must be affirmed unless the court finds any of the 
following are present:

7,3.1. The provisions of chapter 28-32 have not been substantially 
complied with in the agency's niernaking actions.

7.3 2. A rule published as a result of the rulemaking action appealed is 
unconstitutional on the face of the language adopted.
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7.3.3. A rule published as a result of the rulemaking action appealed is 
beyond the scope of authority of the agency.

7.3.4. A rule published as a resul* of the rulemaking action appealed is on 
the face of the language adopted an arbitrary or capricious 
application of authority granted by statute.

If the court does not affirm the agency action, the court must remand the 
matter to the agency for disposition in accordance with the order of the 
court, or the rule or portion of it must be declared invalid for reasons 
stated by the court.

7.4. Stay of rule's effectiveness.

Section 28-32-48, N.D.C.C., provides that an appeal from a rulemaking 
action does not stay the effect of the rule unless the court to which the 
appeal is taken, upon application and after a hearing or submission of 
briefs, orders a stay.

7.5. Attorney's fees and costs.

Section 28-32-50, N.D.C.C., provides for an award of costs and attorney’s 
fees for agency rulemaking acticn taken without substantial justification.

PRIVATE LANDOWNER’S REQ UEST FOR RECUN'SIDf:RATION.

Section 28-32-09(2), N.D.C.C., allows any private landowner who is or may be 
affected by an existing rule limiting the use of the private landowner's real 
p.operty to request in writing that the agency reconsider the application or need 
for ihe rule. The agency, within 30 days of receiving the request, must consider 
the request and inform the landowner, in witing, whether the agency intends to 
keep the rule in place, modify application of the rule, or repeal the rule.

SMALL ENTITY'S RIGHT TC JUDICIAL REVIEW

A small entity that is adversely affected by an agency’s final lulernaking action is 
entitled to seek judicial review of the agency’s compliance with the small entity 
regulatory analysis and economic impact statement requirements within one year 
of the dote of the final agency action. H.B. 1212, .1003 N.D. Leg. (to be codified 
at N.D.C.C. § 28-32-08.1).
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EN C LO SU R E 1
Full Notice

NOTICE OF INTENT TO 
fADOPT. AMEND, OR REPEAL] ADMINISTRATIVE RULES

TAKE NOTICE t ât the [Agency] will hold a public hearing to address proposed 
[new, amendments to, or repeal of] N.D. Admin. Code [title, article, chapter, and section] 
at [time] on [day], [date], at [address where hearing(s) will be held]. The purpose of the 
proposed [rule, amendment, or appeal] is [purpose: e.g., implement statutes, comply 
with federal law, etc.] The proposed [rule, amendment, or repeal] address(es) [specific 
explanation of each subject of proposed rules]. The proposed [rule, amendment, or 
repeal] [is or is not] expected to have an impact on the regulated community in excess 
of $50,000.

The proposed rules may be reviewed at the office of [agency and address]. A 
c -py of the proposed rules arid/or a regulatory analysis may be requested by writing the 
above address or calling [telephone number]. Written or oral comments on the 
proposed rules sent to the above address or telephone number and received by [date 
comment period closes, 30 days after public hearing] will be fully considered.

If you plan to attend the public hearing and will need special facilities or 
assistance relating to a disability, please contact the [Agency] at the above telephone 
number or address at least [the amount of prior notice required] prior to the public 
hearing.

Dated this day of______________________________________.

[Agency Head or Representative]


