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Senate
Senate Distiict F

Senale Bill 305 “ An Act relating to stale ownership of
submerged land underlying water that was 
navigable at the time Alaska achieved statehood.”

SPONSOR: Senator Gene Therriault

SPONSOR STATEM ENT:

With the exception of withdrawn federal lands, at statehood in 1959 Alaska received title 
under the equal footing doctrine to all subm erged lands under state navigable waters and 
marine waters out to three miles. Unfortunately, the federal government has been slow to 
concede any navigability determinations. Since Alaska entered the Union, the federal 
courts have determined fewer than 20 rivers navigable. Unless the state is pro-active in 
asserting its claim s, it stands to lose up to 60 million acres o f its statehood entitlement.

In some cases, the federal government has used every possibl° legal tactic under the 
Federal Quiet Title Act to impede the state’s assertion of ownership. The Black, Kandig 
and Nation Rivers in northeast Alaska are examples. These three Rivers clearly meet the 
criteria established by the federal courts for determining navigability in Alaska.
Although no one contested the state’s claim that these streams met the federal criteria, 
this case took nine years and millions of state and federal dollars to litigate. Eventually 
the slate won two of the three cases. The third was resolved by a Federal Recordable 
Disclaimer of Interest in 2003.

In addition, prior to 1989 the federa1 government applied incorrect standards to determine 
navigability and may have mistakenly conveyed state-owned land to Native corporations, 
clouding the title to hundreds of thousands, if not millions, of acres. This is a critical 
topic as Congress considers a deadline for com pleting the land selection and conveyance 
processes.

Contributing to the problem is the lack of a reasonable and efficient way for the state to 
secure title to its submerged lands. SB 305 takes three steps to begin the process of 
identifying state claims.



First, SB 305 provides notice to all parties that the stale is laying claim to all submerged 
lands, except those wiu.drawn at the time of statehood, that meet the standards and 
criteria established in the Subm erged Lands Act and in various federal court decisions.

Second, it provides authority for state agencies to identify, in accordance with the 
appropriate federal and state laws, which waterbodies the state claims as navigable and 
non-navigable. This will help the state clarify criteria for identifying navigable waters, 
address conflicts involving clouded titles due to inaccurate conveyances from the Bureau 
of Land M anagement, and more clearly delineate its title claims.

Third, the bill directs the Departm ent of Natural Resources to give notice to all private 
property owners, including native corporations created under the A laska Native Claim 
Settlement Act, that may have received title to lands that could have erroneously included 
state submerged lands in their conveyances. T his is critical to resolve future problems 
regarding mineral development, gravel extraction, access and other related land uses.

This legislation is only one step for the state to eventually resolve the title disputes over 
its submerged lands, and deals only with the issue o f state title to submerged lands. It 
does not address conflicts over federal fish and wildlife management in state navigable 
waters created by federal reserved water rights claims.
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Statehood E n titlem en t — S ubm erged  L ands

Alaska became a state in 1959 and under the Equal Footing D octrine and the Submerged Lands Act 
inherited title to almost 60+ million acres o f  submerged lands. Unfortunately, since statehood, less 
than 20 rivers have been determined to be navigable by the federal courts. Although BLM  has made 
numerous navigability determinations and the D epartm ent o f  the Interior is presently working 
positively with the state to identify and issue a “Recordable Disclaimer o f  Interest” for navigable 
waterways, the process is still painfully slow. Considering the fact that Alaska contains 20,000+ 
potentially navigable rivers and well over 1,000,000 lakes that could qualify as navigable, it could take 
several life-times and billions o f  litigation dollars before Alaska realizes its entitlement, if  at all. In 
addition, the passage o f  time w eakens the sta te’s ability to provide the factual determinations necessary 
to prove in a federal court that a waterbody was navigable at the time o f statehood.

Issues of S ta te  O w nersh ip  o f Subm erged  L ands

Alaska faces two types o f  legal hurdles in establishing its entitlement to submerged lands. Its most 
critical problem is to establish, in an efficient and timely manner, which o f  the state’s rivers and lakes 
are navigable. Alaska’s second hurdle is to determine which submerged lands the United States legally 
withdrew prior to statehood. The state’s attem pts to resolve these issues are thwarted by the extremely 
narrow interpretation the United States gives to the federal Quiet Title Act and by the lack o f  a non­
judicial process to determine title.

T he Basis o f the S ta te ’s C laim  of T itle  to Subm erged  L an d s

Alaska owns the submerged lands underlying navigable w aters and marine w aters seaward three miles 
by virtue o f the Equal Footing D octrine and the Submerged Lands Act o f  1953. The Equal Footing 
Doctrine dictates that new states enter the Union with all o f  the powers o f  sovere’fnty and jurisdiction 
that pertain to the original states. When a state enters the Union, it takes title L  ie lands underlying 
navigable w aters and between mean high and mean low tide as a m atter o f  constitutional right, subject 
only to the paramount federal pow er to control the w aters for navigation in interstate and foreign 
commerce. The Submerged Lands Act conveys lands under marine waters and also includes lands 
underlying inland navigable waters to  confirm their autom atic passage under the equal footing 
doctrine.



For purposes o f  title to submerged lands, waters are navigable when they are used or susceptible of 
being used in their natural and ordinary condition as highways for com merce over which trade and 
travel may be conducted. Unfortunately, only a handful o f  w aterw ays have been adjudged navigable 
since Alaska’s statehood, because o f  the unwillingness o f  the United States to settle navigability issues 
outside litigation, and because o f  the jurisdictional difficulties o f  litigating navigability against the 
United States.

Despite the Equal Footing D octrine and the Submerged Lands Act, the United States claims title to 
most or all o f  the s ta te ’s submerged lands within the 25%  o f Alaska that the federal government had 
reserved before statehood. This issue is governed by Utah Division o f Lands v. United States, 482 U.S. 
193 (1987). Commonly referred to as the “Utah Lake’’ case. In Utah Lake, the court held that in order 
to establish that it retained title to submerged land within a reservation, the United States must 
establish (1) that Congress clearly intended to include submerged lands in the withdrawal, and (2) that 
Congress affirmatively intended to defeat the future state’s title to submerged lands. In U tah Lake, the 
court found tha t the United States did not establish congress’ intent to include the lake-bed in the 
reservation, despite the fact that the purpose o f the reservation was to preserve the lake for a reservoir.

N avigable W a te rs  Ju risd ic tio n a l Issues

Some federal agencies have issued regulations governing activities on navigable waters flowing 
through federal lands. The extent o f  their authority to do so is unclear. In some instances the agency 
may have Com m erce Clause authority (e.g. promulgating regulations to implement environmental 
laws) but the more difficult question is the scope o f  an agency’s authority w hose mandates are not 
directly related to w ater, but are tied to land management, such as the National Forest Service,
National Park Service, National Fish and Wildlife Sendee and Bureau o f  Land Management. The 
Court o f  Appeals for the Eighth Circuit has held that some agencies may regulate non-public lands 
under the P roperty Clause if the activities could negatively affect the purpose o f  the federal 
reservation. In Alaska, the more common scenario is an agency restricting public access on navigable 
waters within a reservation, such as requiring restrictive permits to  conduct commercial activities on a 
waterway.

N avigability C rite r ia  C onflicts

Where title to subm erged lands is at stake, the dispositive issue is usually the navigability o f the waters 
that overlie them. The United States Bureau o f Land M anagem ent (BLM ) makes navigability 
determinations infrequently, only for lakes less than 50 acres and rivers less than three chains (198 
feet) wide, and only when it is conveying the adjacent uplands. When waterways are larger than these 
measurements BLM  conveys the adjacent and non-submerged land w ithout navigability 
determinations. Even when BLM  finds a smaller w aterw ay non-navigable, however, it maintains that 
the determination is relevant only to the amount o f  acreage it is conveying and does not reflect a 
federal position on title.

The greatest hurdle to overcom e in the State’s efforts to identify and manage navigable waters has 
been the long-standing differences o f  opinion between the S tate o f  Alaska and the United States 
regarding the application o f  the test for determining title navigability. Navigability is a question of 
fact, not a simple legal formula. Variations in w aterbody use that result from different physical
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characteristics and transportation methods and needs must be taken into account. There are many legal 
precedents for determining navigability in other states based upon the particular facts presented in 
those cases.

The physical characteristics and uses o f  a waterbody used by the State for asserting navigability 
“criteria,” are based upon legal principles that have been established by the federal courts. These 
criteria are applied to rivers, lakes, and streams throughout the State and take into account Alaska’s 
geography, economy, custom ary modes o f water-based transportation, and the particular physical 
characteristics o f  the w aterbody under consideration.

To resolve these navigability criteria disputes, the S tate has actively pursued a limited number o f  court 
cases challenging particular findings o f  non-navigability by the federal government. Some o f the 
important cases are:

G u lkana  R iver. In this case, both in the U.S. D istrict Court and or appeal to the U.S. Court o f  
Appeals, the federal courts rejected the federal governm ent’s restrictive interpretation o f the 
phrase “highway o f  commerce” in the title navigability test. The federal district court stated 
that to dem onstrate navigability, it is only necessary to show that the waterbody is physically 
capable o f  “the most basic form o f commercial use: the transportation o f  people or goods.” 
Because the Gulkana River can be used for the transportation o f people or goods, the Gulkana 
River was found navigable. The court o f  appeals found that the modern use o f  the Gulkana 
River for guided hunting, fishing, and sightseeing trips is a commercial use and, since the 
physical characteristics o f the river have not significantly changed since 1959, provides 
conclusive evidence that the river was susceptible o f  commercial use at statehood. The court 
also found that modern inflatable rafts can be used to establish navigability. In 1990, the U.S. 
Supreme Court denied the request to review and overturn the decision and, thus, the Gulkana 
River precedent is now binding on all future navigability determinations in Alaska.

K and ik , N ation and  B lack R ivers. In this case, the State and Doyon Limited successfully 
established that the use or susceptibility o f  use o f  a river or stream  by an 18-24 foot wooden 
riverboat capable o f  carrying at least 1,000 pounds o f  gear or supplies is sufficient to establish 
navigability. Based upon the use o f  these types o f  boats for the transportation o f  goods and 
supplies by trappers, as well as extensive historic and contem porary canoe use, the federal 
courts found the Kandik and Nation rivers navigable and, due to a technical interpretation o f 
the federal Quiet Title Act, failed to rule on the Black River. The Departm ent o f  the Interior 
issued a “Recordable Disclaimer o f  Interest” for the Black River, however, in 2003.

A lagnak  R iver, N onvianuk  River, K u k ak lek  L ake  and  N on v ian u k  Lake. In this federal 
district court case, the Alagnak River, Nonvianuk River, K ukaklek Lake and Nonvianuk Lake 
were all found navigable. Their primary transportation use is for commercially guided hunting, 
fishing, and sightseeing and for government research and management. They also serve as a 
means o f  access for local residents to their homes and to the surrounding areas for subsistence 
hunting and fishing.
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From  the standpoint o f the public, the state and the federal governments both contribute to the 
confusion over navigability determinations. The State Policy on Navigability adopted by the Alaska 
D epartm ent o f  N atural Resources includes the following explanations:

“When information is lacking, and it m ust make a navigability determination, the state 
is forced to rely solely upon the physical characteristics shown on maps and aerial 
photographs. In these cases, the state identifies as navigable all streams depicted on the 
U .S.G.S. maps with double lines (generally at least 70 feet wide) and having an average 
gradient over the length o f the stream o f  no more than 50 feet per mile.”

“Streams depicted with single lines, although narrow er in width, may also be listed as 
potentially navigable if  they have gradients o f  substantially less than 50 feet per mile 
and are at least 10 miles.”

“I f  a lake is totally isolated, it will be included on the state’s navigability maps if it is at 
least 1 Vz miles long. That length insures that the lake can be used as a highway.”

“An isolated lake might need to be 2-3 miles long to be included on the state’s 
navigability maps.”

“ ...those lakes which are shown on maps and aerial photographs as having a navigable 
w ater connection with other navigable waters, or which are accessible by short overland 
portages, are considered navigable regardless o f  the size o f the lake.”

C louded T itles D ue to E rroneous N avigability  D eterm inations

The standard procedures for surveying and conveying federal land are found in the Manual o f 
Instructions for the Survey o f the Public Lands o f  the United States. Under those procedures, 
consistently used in every public land state except Alaska, only uplands are surveyed and conveyed in 
fulfillment o f  acreage entitlements, not submerged lands. The survey rules require that all lakes 50 
acres or larger, and rivers and streams three chains (198 feet) in width or wider, regardless o f 
navigability, be meandered rivers, lakes, and streams is not included in computing the amount o f  land 
involved in the conveyance.

In Alaska, however, the federal government had not consistently followed these survey rules. Until 
19S3, the federal government treated submerged lands the same as uplands. All bodies o f  water that 
w ere considered non-navigable by the federal government, regardless o f size, were surveyed as though 
they w ere uplands and the acreage o f  submerged lands w ere charged against the total acreage 
entitlement.

Because o f  these conveyance procedures, the navigability o f  waterbodies in Alaska has been an issue 
o f  contention since the enactment o f  the Alaska Statehood Act and ANCSA. In addition to the 
problems caused by a lack o f information about many waterbodies, the situation was exacerbated by 
the narrow definition o f navigability used by the federal government. Hundreds o f rivers, lakes and 
streams considered navigable by the state w ere determined non-navigable by the federal government.

4



In 1983, the Departm ent o f the Interior agreed that the standard rules o f survey should be followed for 
land conveyances in Alaska. The recipients o f  conveyances from the federal governm ent are charged 
only for the amount o f  public land is calculated by the survey, which does not include the areas o f 
meandered rivers, lakes and streams. This decision by the Departm ent o f the Interior was legislatively 
approved in 1988.

D espite the fact that the use o f  these survey procedures has eliminated many o f  the land conveyance 
problems after 1983, a major problem concerning navigability decisions made by the federal 
government under the old system remains unresolved. At issue are the hundreds o f  erroneous non­
navigability decisions and the resulting submerged land conveyances made to A N CSA  corporations in 
previous years. This issue becomes more critical as efforts are made by the federal government to 
establish a deadline for completing land conveyances. ANCSA corporations may be unable to replace 
erroneously conveyed submerged lands if the selection process had been terminated.

D ifficulties Q uieting  T itle to S ubm erged  L ands

The State must file a Quiet Title Action in federal court to definitively resolve a dispute with the 
federal government regarding ownership o f a navigable w ater body. The federal governmemt has made 
it very difficult to quiet title. T ie  Quiet Title Act provides that the United States may be named as a 
party defendant in a civil action “to adjudicate a disputed title to real property in which the United 
States claims an interest.” 28 U.S. C. § 2409a(a). The United States has adopted a very narrow view 
o f  the term  “claims and interest,” asserting that the federal court has no jurisdiction to hear quiet title 
actions against it unless the federal government actively and expressly asserts an interest in the lands.
In the context o f the submerged lands, this will occur only in rare circumstances.

While the Ninth Circuit Court o f Appeals has decided that a federal non-navigability decision is a 
sufficient federal claim o f interest to give the court jurisdiction under the Quiet Title Act, for these few 
waterways the State still may be unable to get a judgm ent, for the following reason. The State receives 
notice o f  a non-navigability determination when B LM  issues a conveyance decision. Both because the 
State must give 180 days notice under the Quiet Title Act before filing a complaint, and because a 
preliminary injunction to prevent the conveyance is unavailable under the Quiet Title Act, the United 
States will likely convey the lands to a third party before the State can do anything to prevent it, and 
the State could arguably lose its cause o f action against the United States.

Therefore, the State rarely has a viable cause o f action to  quiet title to submerged lands. The United 
States is in virtually the same position it was before the Quiet Title Act was passed: it controls when 
and how a court resolves title disputes. The exception to this general rule will be title disputes based 
on the issue o f  whether the United States defeated the S tate’s right to submerged lands before 
statehood, where the United States has expressly taken a position.

The final legal determination o f whether a w ater-body is navigable is a complex process requiring 
factual determinations that a waterway had been effectively used for commerce prior to statehood. In 
the S tates’ litigation to quiet title to the Black, Kandik, and Nation Rivers in northeast Alaska, a panel 
for the Ninth Circuit Court o f Appeals noted in January, 2000:
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“There is also a serious policy concern in favor o f  allowing resolution o f  disputes based on the 
United S tates’ inchoate claim to everything in Alaska but what it has disclaimed, Eventually, 
all the witnesses will be dead, reducing the reliability o f  litigation. Someone who used one o f 
these rivers in 1959 at age 20 is now 60. The population in the area w as so sparse at all 
relevant times -  probably no more than a couple o f  hundred people who might have used the 
three rivers during the relevant time, most too young to have relevant knowledge or too old to 
have survived the forty years since statehood -  that a few deaths by old age can remove most or 
all the knowledgeable witnesses. Also, a state entitled as o f  19T9 to all the incidents o f 
ownership in its rivers, yet still deprived o f clear title forty years later, is effectively deprived of 
what it is entitled to under the equal footing doctrine.”

In addition, the process has become incomprehensibly complicated and expensive. A case in point is 
the quiet title action by the State to resolve submerged lands ownership under the Black, Kandik and 
N ation rivers in northeast Alaska. These three rivers clearly meet the criteria established by the federal 
courts for determining navigability in Alaska. Despite the fact that no one contested the S tate’s claim 
that these three rivers met the federal courts criteria for determining navigability, this case took nine 
years and upwards o f  a million o f  state and federal dollars to litigate, eventually resulting in the State 
winning two o f  the three cases and achieving no solution on the third.

Solutions T h rough  A dm in istra tive  A ction -  R ecordab le  D isclaim er o f In te re st

Following meetings with the Legislative leadership in 2002, the D epartm ent o f  the Interior offered to 
examine the possibility o f  using a “Recordable Disclaimer o f  Interest” as a means o f resolving 
submerged lands title disputes between the state and the federal government. In 2003, the Department 
o f  the Interior issued a “Recordable Disclaimer o f Interest” in the Black River located in Northeast 
Alaska. This River was one o f  three rivers in that region that the ownership o f  the submerged lands 
was not resolved through litigation.

The legislature, through Legislative Budget and Audit, has funded a special project for the Alaska 
Departm ents ofN atural Resources and Fish and Game to expedite the petition process to  the 
Department o f  the Interior for issuing “Recordable Disclaimers o f  Interest” for navigable waters and 
RS 2477 Rights-of-way. The major emphasis o f the project has been directed at navigable waters.
Some petitions are pending and others are due to be submitted early in 2004,

Solutions T h rough  Federal Legislation

A. C hanges to the Q uiet T itle A ct. The precise issue in dispute between the state and the United 
States is what should require the United States to “claim an interest” so as to trigger jurisdiction 
under the Quiet Title Act. A provision in the Quiet Title Act that defines this phrase broadly 
enough to permit the state to quiet title to its submerged lands would resolve the issue. This 
would require a definition that makes the existence o f  a legal cloud on title sufficient to 
constitute a federal claim of interest, so that the United S tates’ refusal to take a position as to 
navigability for title purposes o f  waters on federal lands would give the state a cause o f action 
in federal court.
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B. Jo in t S ta te /F edera l N avigable W aters  C om m ission. In 1971, Congress and the State o f 
Alaska respectively created a Joint Federal/State Land U se Planning Commission for Alaska to 
assist in the massive land-use planning process following passage o f  the Alaska N ative Claims 
Settlement Act. The State Legislature passed a bill in 2002 to create a similar State/Federal 
Commission for the purpose o f  expediting navigability determinations and providing 
recommendations for ways to  improve the process o f  making w ater use and navigability 
decisions in Alaska. Similar legislation was introduced in Congress by the Alaska delegation 
to create the federal portion o f the Commission. Unfortunately, this legislation did not pass as 
the federal and state administrations looked for other ways to accelerate title dispute 
resolutions.

E xam ples of N avigab ility  C om plexities & A dditional In fo rm ation

Appendix A is a copy o f  the State o f A laska’s August 27, 1992 notice to Secretary o f  the Interior, 
M anuel Lujan, Jr. o f  its intent to quiet title to submerged lands described under 194 specific w ater­
bodies in Alaska. Similarly, Appendix B contains a copy o f the official notice to Secretary o f  the 
Interior B ruce Babbitt o f the S tate’s intent to quiet title to submerged lands described under an 
additional 9 water-bodies. M ost o f  the water-bodies listed in Appendix A and Appendix B have been 
recognized by the Bureau o f  Land M anagement as being navigable for land conveyance purposes but 
have maintained that this assertion is not for title purposes.
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DEPARTM ENT O F LAW  

OFF/CE OF THE ATTORNEY GENERAL

December 17, 1996

row/ KNO W LES, GOVERNOR 

PLEASE REPLY TO:

&  1031 WESTATH AVENUE SUITE2 0 0  
ANCHORAGE. ALASKA 9 9 S 0 I- I9 9 J  
RHONE- 1 9 0 7 )26 9-51 00
FAX: (9 0 7 )2 7 6 -3 6 9 7

O  KEY BANK BUILDING
100 CUSHMAN ST.. SUITE -too 
F a irb a n k s , a la s k a  99701-^679
PHONE: (907) AS I -28 I i
FAX. (907)ASl-2BJG

O  P.O. BOX 110300-OIMOND COURTHOi 
JUNEAU. ALASKA 99811-0300 
PHONE: (907)^65-3600
FAX: (907)-i6S-673S

.CERTIFIED MAIL -RETURN RECEIPT REQUESTED

Bruce Babbitt 
Department of the Interior 
1849 C Street NW 
Washington, D.C. 20240

Dear Mr. Babbitt: iI
The State of Alaska intends to file real property quiet title 

actions as to the submerged lands described on the llist attached as 
appendix A, and is providing you this notice pursuant to 28 U.S.C. 
S 2409a(m). Title to th^se lands passed to Alaska at statehood 
based on the equal footing doctrine, the Submerged I Land Act of May 
22, 1953, P.L. 83-31, 67 Stat. 29, 43 U.S.C. §§ 1301 efc seg., and 
the Alaska Statehood Act of July 7, 1958, P.L. 85-508, 72 Stat.
339, 48.U.S.C. note preceding §21. j

I
Sincerely,

BRUCE M. BOTELHO 
ATTORNEY GENERAL

Attachment

1
^ ( TPf y  7

nne M. Grace
istant Attorney General

c c : Laurie Adams, Regional Solicitor, Department of Interior 
Tom Allen, State Director, Bureau of Land Management 
Niles Cesar, Area Director, Bureau of Indian I Affairs 
David B. Allen, Regional Director, Fish and Wildlife Service 
Robert Barbee, Regional Director, National Park Service

03-csm
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APPENIDIX A

Copper- River Region 
Copper River

northern Recrion 
Kuk River 
Meade River 
Kukpowruk River

Bristol Bay Region

Kisaralik River 
Goodnews River 
TogiaJc River
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W ALTER J. H IC K  E L  GOVERNOR

PLEASE REPLY TO:
^ 1 0 3 1  N E S T  JTH A VEN U E  S U IT E  200 

ANCHORAGE, ALASKA 9 SS0 I- I9 94  
PHONE: (S07)2€9-S IC O
FAX: (907} 27S-3S37

O K E Y  BA N K  B U ILD IN G
TOO CUSHM/W S T . SUITE <00
F a i r b a n k s , a l a s k a  s s ? o i - * t n
PHONE. (107} *5 1-2811 
M X: (907}

□ P.O . BOJf TICUOO -STA TE  CAPITOL 
JUNEAU, ALASKA 99811.0300 
PHONE: (907) t&SGGCO 
FAX.- (907} *63S39S

Manuel Lujan, Jr., Secretary 
Department of the Interior 
1849 C Street NW 
Washington, D.C. 20240

Dear Mr. Lujan:

The State of Alaska intends to file real property quiet title 
actions as to the submerged lands described on the list attached as 
appendix A, and is providing you this notice pursuant to 28 U.S.C, 
52409a(m). Title to these lands passed to Alaska at statehood 
based on the equal footing doctrine, the Submerged Land Act of May- 
22, 1953, P.L. 83-31, 67 Stat. 29, 43 U.S.C. SS1301 et sgg., and
the Alaska Statehood Act of July 7, 1958, P.L. 85-508, 72 Stat.
339, 48 U.S.C. note preceding 521.

DEPARTMENT OF LAW  

OFFICE OF THE A TTORNEY GENERAL I

August 27, 1992

Sincerely,

CHARLES E, COLE 
ATTORNEY GENERAL

JMG/sh
Attachment

banne M. Grace
ssistant Attorney General

cc: J. T. Tangen, Regional Solicitor, Department of Interior
Edward F. Spang, State Director, Bureau of Land Management 
Niles Cesar, Area Director, Bureau of Indian Affairs 
Walter Stieglitz, Regional Director, Fish and Wildlife Service 
John Morfhead, Regional Director, National Park Service
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y Appendix a to letter of August 27, 1992.
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Cplville Region

Mcuth of Colville Ri\'3r to Nuka River 
Mouth of Kuna River to Chefamak

Nartl-SJest Region

Mcuth of Agiapuk River to American River 
Mcuth of American River to Budd Creek
Mouth of Suck.land River to West Fork
Mcuth of Fish River to Qmi lak Creek 
Mouth of Niukluk River to Council 
Mcuth of Kcbuk River to Lower Kobuk Canyon 
Mouth of Koyuk River to Dime Landing 
Mouth of KUzitrin River to Naxapaga River
Mouth of Ncxapaga River to Turner Creek
Mouth of Ncatak River to Aniuk River 
Mcuth of Selavik River to Kugarak River 
ShaktcoLik River 
Throat River 
Ungalik--River
Mouth of Unalakleet River to Termile Creek

Kovukuk River Reeder

Mcuth of Hcqatza River to Hog Landing 
Mcuth of Koyukuk River to Betties 
Mouth of Middle Fork to Wiseman

Queer Yukon Region

Mouth of Bearpaw River to Diamond 
Mcuth of Beaver Creek to Victoria Creek 
Birch Creek
Mcuth cf Black Fiver to Boundary
Mcuth of Chandaiar River to North and Wesr Forks
Mouth of Charley River to Bear Creek
Mouth of Chatanika River to Steese Highway Bridge
Christian River
Mcuth of Coleen River to Lake Creek (59 miles) 
Mcurh of Croaked Creek to Bridge 
Grass River
Mcuth of Hess Creek to North and South Forks
Mcuth of Hcdzana River to Pitka Fork (79 miles)
Jim lake
Mourh of Kandik River to Boundary
Mouth of Nation River to Boundary

1
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Mcuth of Porcupine River to Boundary 
Pay Piver
Mouth of Seventymile River to Barney Creek 
Mcuth of Sheenjek River to Thluickchnj ik Creek 
Mcuth of Tatonduk River to Boundary

40 Mile Area 

Forty Mile Piver
Mcuth of North Fork Forty Mile River to Kink
Mcuth of Scuth Fork Forty Mile River to Mosquito Fork

South Central Recrion

Mouth of Quolitna River to Tokos itna River 
Mcuth of Kasilok'. River to Tustmnena Lake 
Mouth of Kenai River to Kenai Lake 
Kenai Lake 
Knik River
Lake Louise and cutlet 
Lake Tustunmena
Mouth of Skwerrtna River to Portage Creek 
Susitna Lake
Mouth of Susitna River to Indian River 
Mcuth of Talkeetna River to Chunilna Creek 
Mouth of- Tokositna River to Heme Lake Outlet 
Tyone Lake
Mouth of Tyone River to Tyone Lake
Mcuth of Yentna River to confluence of its East and West Forks 
Johnson River 
Red River

Tanana Region

Mouth of Chena River to North Fork
Mouth of Chisana River to Scottie Creek
Mcuth of Goodpasture River to Central Creek
Harding Lake
Healy Lake and outlet
Jchnscn River
Mcuth of Kantishna River to Lake Minchumna
Lake George and outlet
La*e Mansfield and outlet
Mouth of Nabesna River to Nabesna Mine
Mouth of Nenana River to Healy River
Mouth of Saicha River to Paldo Creek
Mcuth of Tanana River to Nabesna and Chisana Rivers
Mouth of Teklanik River to near Comma Lake
Mouth of Tetlin River to Tetlin Lake
Mouth of Tolovana River to West Fork
Mcuth of Weed River to Fish Creek

2
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Kiddle Yukm River

Mcuth of Inncko River to Cripple Creek 
Mcuth of Iditarcd River to Iditarod 
Khotol River 
little Melozitna River 
Melozitna River
Mcuth of Ncwitna River and SuLstna Rivers to Tamarack Creek 
Tozitna River

Lover Yukon Region

Anvik River 
Borasila River 
Kotlik River 
Nulato River 
Pastolik River

Xuskckvim River Reqicn

Mouth of Aniak River to Salmcn River 
Mcuth of Big’ River to Otter Creek 
Mcuth of Quikcwan River to Gercuk River 
Crooked Creek
Mcuth of Ê st Fork Kuskokvim River to Slow Fcrk and Tonzona River
Mcuth of Gemuk River to Beaver Creek
Mcuth of George River to Julian Creek
Mcuth o! Holitna River to Chukô an River
Hoholitna River
Mouth of Johnson River frcxa Mud Creek Portage to Crooked Creek 
Mouth of Johnson River to Nunapitchuk and Atmautluak 
Kisaralik River 1—
Mouth of Kuguklik River to Kipnuk 
Kuiik Lake
Mcuth of KUskokwiin River to North Fork 
Little Tonzona River
Mcuth of Middle Fork and Big River to Salmon River 
Mcuth of Middle Fork Kuskokvim River to Pitka Fork 
Mouth of Nixon Fork to its West Fork
Mouth cf North Fork Kuskokvim to Lake Minchumina Portage 
Mcuth of South Fork Kuskokvim River to Tatina River 
Mouth of Stoney River to Lime village 
Mouth of Swift Fork to Highpcwer Creel:
Mcuth of Tokotna River to Fourth of JUly Creek 
Mouth of Talbiksok River to Yukcmi-KLsknkwim Portage 
Mouth of Tuluksak River to Upper Land 
Whitsfish Lake and outlet

Bristol Bav Region

Alec River jw'k_
Aniakchak River K

3
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Black Lake
Mcuth of Chignik River to Black Lake oWcyvM^-
Chikuniinuk Lake
Chilikadrotna River
Chulitna River
Clark River
Mcuth of Ccpcer River to Fails 
Dago Creek - K.te 
Dcg Salmon River 
Eak River
Egegik River arri Becharof Lake r-û e-u- 
Gi-hralter Lake and cutlet 
Mcuth of Gocdnevs River to Watlamise Creek 
Mcuth of Igushik River to Aoanka Lake 
Illiamna Lake
Mouth of Illianna River to Forks 
Mouth of Kanektok River to Kagati Lake 
Kakhonak Lake
Mcuth of King Saloon River to Olds Creek k-
Mcuth of KvichaX River to Illiamna Lake
Lake Aleknagik
Lake Chavekukruli
Lake Clark
Lake Beverly
Lake KUlik M l . Ka-h-w-i
Lake Nerka
Laver Pike Lake and cutlet uQa^Wvc 
Kakwok River J
Koktuli River 
Muklung River
Mauth of Mulchatna River to Sunroit Creek 
Mouth of Naknek River to Naknek Lake 
Negukthlik River 
Newhalen River 
Nishlik Lake
Mouth of Hushagak River to New Stuyahok
Mcuth of Nuyakuk River to Nuyakuk Lake
Ongcke River
Osviak River
5uigmy River
Pile River
Ruth Lake and cutlet
Mcuth of Smelt Creek to Smelt Lake Wed̂ e.st_
Mcuth of Snake River to Nunavaugaluk Lake 
Stuyahok River 
Tazmina River
Mouth of Togiak River to Togiak Lake 
Xur.ulk River 
Ualik Lake
Mcuth of Ugashik River to lower and Upper Ugashik Lakes 
Upnuk Lake J
Weary River
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Mcuth of Wood River to Lake Aleknagik 

Cgpcer River Region

Mcuth of Bering River to rear Bering Lake
Mcuth of Chitna River to Tana Rivpr
Mcuth of Copper River to Batzulnetas (above Slana)
Crosswind Lake
Mouth of Eyak River and Eyak Lake 
Mcuth of Klutina River to Klutina Lake 
Lowa River
Miles Lake and outlet 
Nelchina River 
• Tasnuna River
Mcuth of Tazlina River to Tazlira Lake

Southeast Rocri.cn

Chilkat River 
Qrilkcot River 
Stikine River

Kodiak Island and g-*alik o f Straight Recricn 

Afognak Lake
Mouth of Afognak River to the remains of the Bridge 
Akalura and Red Lakes
Mcuth of Aniakrhak River to Albert Johnson Creek 
Karluk Lake
Mcuth of Karluk River to Karluk Lake _

Statewide Raglan

Yukon River
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J u n e  1 8 , 1 9 9 6  S t a t e  o w n e r s h i p  o £  t h e  b e d s  o f  n a v i g a b l e  w a t e r s  i s  a n  
i n h e r e n t  a t t r i b u t e  o f  s t a t e  s o v e r e i g n t y  p r o t e c t e d  b y  t h e  U n i t e d  S t a t e s  
C o n s t i t u t i o n .  U t a h  v .  U n i t e d  S t a t e s ,  4 82  U . S .  193  ( 1 9 8 7 ) .  U n d e r  t h e  
d o c t r i n e ,  a l l  s t a t e s  e n t e r  t h e  U n i o n  o n  a n  e q u a l  f o o t i n g  w i t h  r e s p e c t  
t o  s o v e r e i g n  r i g h t s  a n d  p o w e r s ,  t i t l e  t o  t h e  b e d s  o f  n a v i g a b l e  w a t e r s  
i n  A l a s k a  v e s t e d  i n  t h e  n e w l y  f o r m e d  S t a t e  o f  A l a s k a  i n  1 9 5 9 .  I n  
a d d i t i o n ,  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n  a n d  t h e  p u b l i c  t r u s t  d o c t r i n e ,  
a l l  w a t e r s  i n  t h e  s t a t e  a r e  h e l d  a n d  m a n a g e d  b y  t h e  s t a t e  i n  t r u s t  f o r

http://www.dnr.siaic.ak.us/lanippolicy.hun
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t h e  u s e  o f  t h e  p e o p l e ,  r e g a r d l e s s  o f  n a v i g a b i l i t y  a n d  o w n e r s h i p  o f  t h e  
s u b m e r g e d  l a n d s  u n d e r  t h e  E q u a l  F o o t i n g  D o c t r i n e .

T h e  p u r p o s e  o f  t h i s  p a p e r  i s  t o  d e s c r i b e  t h e  S t a t e  o f  A l a s k a ' s  p o l i c i e s  
a n d  p r o c e d u r e s  f o r  i d e n t i f y i n g  a n d  p r o t e c t i n g  t h e  s t a t e ' s  t i t l e  t o  t h e  
b e d s  o f  n a v - g a b l e  w a t e r s .  I n  a d d i t i o n ,  t h i s  p a p e r  o u t l i n e s  t h e  l e g a l  
a n d  p o l i c y  c o n s i d e r a t i o n s  w h i c h  g u i d e  t h e  o w n e r s h i p  a n d  m a n a g e m e n t  o f  
s u b m e r g e d  l a n d s  a n d  p u b l i c  w a t e r s .

I. IDENTIFYING AND PROTECTING STATE TITLE TO 
THE BEDS OF NAVIGABLE WATERS
I d e n t i f i c a t i o n  a n d  m a n a g e m e n t  o f  t h e  b e d s  o f  n a v i g a b l e  w a t e r s  i s  a n  
i m p o r t a n t  p o l i c y  o f  t h e  S t a t e  o f  A l a s k a .  I n  I 9 6 0 ,  t h e  s t a t e  e s t a b l i s h e d  
a  c o m p r e h e n s i v e  n a v i g a b i l i t y  p r o g r a m  t o  r e s p o n d  t o  f e d e r a l  l a n d  
c o n v e y a n c e s  a n d  l a n d  m a n a g e m e n t  a c t i v i t i e s  u n d e r  t h e  A l a s k a  S t a t e h o o d  
a c t ,  t h e  A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t  (ANCSA), a n d  t h e  A l a s k a  
N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  ( A N I L C A ) . P u r s u a n t  t o  t h e  
p r o v i s i o n s  o f  t h o s e  a c t s ,  t h e  f e d e r a l  g o v e r n m e n t  h a s  i s s u e d  
n a v i g a b i l i t y  d e t e r m i n a t i o n s  f o r  t h o u s a n d s  o f  l a k e s ,  r i v e r s ,  a n d  s t r e a m s  
t h r o u g h o u t  t h e  s t a t e  i n  a n  e f f o r t  t o  d e t e r m i n e  w h e t h e r  t h e  s t a t e  o r  
f e d e r a l  g o v e r n m e n t  o w n s  t h e  s u b m e r g e d  l a n d s .  N a v i g a b i l i t y  
d e t e r m i n a t i o n s  a r e  a l s o  m a d e  p r i o r  t o  m a n y  s t a t e  l a n d  d i s p o s a l s  t o  
i n s u r e  t h a t  a d e q u a t e  p u b l i c  u s e  e a s e m e n t s  a r e  r e s e r v e d .

T h e  b a s i c  p u r p o s e  o f  t h e  s t a t e ' s  p r o g r a m  i s  t o  p r o t e c t  t h e  p u b l i c  
r i g h t s  a s s o c i a t e d  w i t h  n a v i g a b l e  w a t e r s ,  i n c l u d i n g ,  i n  p a r t i c u l a r ,  t h e  
s t a t e ' s  t i t l e  t o  t h e  s u b m e r g e d  l a n d s .  B e c a u s e  s t a t e  a n d  n a t i v e  l a n d  
s e l e c t i o n s  a n d  f e d e r a l  c o n s e r v a t i o n  u n i t s  b l a n k e t  t h e  s t a t e ,  
n a v i g a b i l i t y  q u e s t i o n s  h a v e  a r i s e n  f o r  r i v e r s ,  l a k e s ,  a n d  s t r e a m s  
t h r o u g h o u t  A l a s k a .  T h e  n a v i g a b i l i t y  o f  m a n y  o f  t h o s e  w a t e r b o d i e s  h a s  a 
l r e a d y  b e e n  e s t a b l i s h e d .  T h e r e  a r e  h u n d r e d s  o f  o t h e r s ,  
h o w e v e r ,  w h e r e  n a v i g a b i l i t y  i s  n o t  y e t  d e t e r m i n e d .

To h e l p  r e s o l v e  t h e s e  n a v i g a b i l i t y  d i s p u t e s ,  a  m a j o r  g o a l  o f  t h e  
s t a t e ' s  n a v i g a b i l i t y  p r o g r a m  i s  t o  i d e n t i f y  t h e  p r o p e r  c r i t e r i a  f o r  
d e t e r m i n i n g  t i t l e  n a v i g a b i l i t y  i n  A l a s k a  a n d  t o  g a t h e r  s u f f i c i e n t  
i n f o r m a t i o n  a b o u t  t h e  u s e s  a n d  p h y s i c a l  c h a r a c t e r i s t i c s  o f  i n d i v i d u a l  
w a t e r b o d i e s  s o  t h a t  a c c u r a t e  n a v i g a b i l i t y  d e t e r m i n a t i o n s  c a n  b e  made a s  
d i s p u c e s  a r i s e .  O t h e r  i m p o r t a n t  a s p e c t s  o f  t h e  p r o g r a m  i n c l u d e  
m o n i t o r i n g  f e d e r a l  l a n d  c o n v e y a n c e  a n d  m a n a g e m e n t  p r o g r a m s  t o  i d e n t i f y  
p a r t i c u l a r  n a v i g a b i l i t y  d i s p u t e s ,  s e e k i n g  c o o p e r a t i v e  r e s o l u t i o n  o f  
n a v i g a b i l i t y  p r o b l e m s  t h r o u g h  n e g o t i a t i o n s  a n d  l e g i s l a t i o n ,  a n d  
p r e p a r i n g  f o r  s t a t e w i d e  n a v i g a b i l i t y  l i t i g a t i o n .

Re t urn  t o  Tab le  o f  C o n t e n t s

RIPARIAN RIGHTS AND STATUTE OF LIMITATIONS
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D i s p u t e s  o v e r  o w n e r s h i p  o f  s u b m e r g e d  l a n d s  i n  A l a s k a  h a v e  a r i s e n  u n d e r
a  v a r i e t y  o f  c i r c u m s t a n c e s .  T h e  p r i n c i p a l  s o u r c e  o f  t h e  d i s p u t e s  i n
A l a s k a  i s  t h e  s u r v e y  a n d  a c r e a g e  a c c o u n t i n g  s y s t e m  u s e d  b y  t h e  f e d e r a l  
g o v e r n m e n t  f o r  c o n v e y i n g  l a n d  t o  t h e  s t a t e  a n d  n a t i v e  c o r p o r a t i o n s .

T h e  s t a n d a r d  p r o c e d u r e s  f o r  s u r v e y i n g  a n d  c o n v e y i n g  f e d e r a l  l a n d  a r e  
f o u n d  i n  t h e  M a n u a l  o f  I n s t r u c t i o n s  f o r  t h e  S u r v e y  o f  t h e  P u b l i c  L a n d s  
o f  t h e  U n i t e d  S t a t e s ,  g e n e r a l l y  know n a s  t h e  BLM M a n u a l  o f  S u r v e y i n g  
I n s t r u c t i o n s .  U n d e r  t h o s e  p r o c e d u r e s ,  c o n s i s t e n t l y  u s e d  i n  e v e r y  
p u b l i c  l a n d  s t a t e  e x c e p t  A l a s k a ,  o n l y  u p l a n d s  a r e  s u r v e y e d  a n d  c o n v e y e d  
i n  f u l f i l l m e n t  o f  a c r e a g e  e n t i t l e m e n t s ,  n o t  s u b m e r g e d  l a n d s .  The  
s u r v e y  r u l e s  r e q u i r e  t h a t  a l l  l a k e s  50 a c r e s  o r  l a r g e r ,  a n d  r i v e r s  a n d  
s t r e a m s  t h r e e  c h a i n s  (198  f e e t )  i n  w i d t h  o r  w i d e r ,  r e g a r d l e s s  o f  
n a v i g a b i l i t y ,  b e  m e a n d e r e d  a n d  s e g r e g a t e d  ( e x c l u d e d )  f r o m  t h e  s u r v e y e d  
p u b l i c  l a n d s .  O n l y  t h e  s u r v e y e d  u p l a n d s  a r e  c o n v e y e d .  T h e  a c r e a g e  o f  
m e a n d e r e d  r i v e r s ,  l a k e s ,  a n d  s t r e a m s  i s  n o t  i n c l u d e d  i n  c o m p u t i n g  t h e  
a m o u n t  o f  l a n d  i n v o l v e d  i n  t h e  c o n v e y a n c e .

I n  A l a s k a ,  h o w e v e r ,  t h e  f e d e r a l  g o v e r n m e n t  h a d  n o t  c o n s i s t e n t l y
f o l l o w e d  t h e s e  s u r v e y  r u l e s .  U n t i l  1 9 8 3 ,  t h e  f e d e r a l  g o v e r n m e n t  
t r e a t e d  s u b m e r g e d  l a n d s  t h e  s a m e  a s  u p l a n d s .  A l l  b o d i e s  o f  w a t e r  t h a t  
w e r e  c o n s i d e r e d  n o n - n a v i g a b l e  b y  t h e  f e d e r a l  g o v e r n m e n t ,  r e g a r d l e s s  o f  
s i z e ,  w e r e  s u r v e y e d  a s  t h o u g h  t h e y  w e r e  u p l a n d s  a n d  t h e  a c r e a g e  o f  
s u b m e r g e d  l a n d s  w a s  c h a r g e d  a g a i n s t  t h e  t o t a l  a c r e a g e  e n t i t l e m e n t .

B e c a u s e  o f  t h e s e  c o n v e y a n c e  p r o c e d u r e s ,  t h e  n a v i g a b i l i t y  o f  w a t e r b o d i e s  
i n  A l a s k a  h a s  b e e n  a n  i s s u e  o f  c o n t e n t i o n  s i n c e  t h e  e n a c t m e n t  o f  t h e  
A l a s k a  S t a t e h o o d  A c t  a n d  ANCSA. I n  a d d i t i o n  t o  t h e  p r o b l e m s  c a u s e d  b y  
a  l a c k  o f  i n f o r m a t i o n  a b o u t  m any  w a t e r b o d i e s ,  t h e  s i t u a t i o n  w a s  
e x a c e r b a t e d  b y  t h e  n a r r o w  d e f i n i t i o n  o f  n a v i g a b i l i t y  u s e d  b y  t h e  
f e d e r a l  g o v e r n m e n t .  H u n d r e d s  o f  r i v e r s ,  l a k e s ,  a n d  s t r e a m s  c o n s i d e r e d  
n a v i g a b l e  b y  t h e  s t a t e  w e r e  d e t e r m i n e d  n o n - n a v i g a b l e  u y  t h e  f e d e r a l  
g o v e r n m e n t .

I n  1 9 8 3 ,  f o l l o w i n g  y e a r s  o f  n e g o t i a t i o n s ,  l a w s u i t s  a n d  l e g i s l a t i v e  
a t t e m p t s  t o  s o l v e  t h e  n a v i g a b i l i t y  p r o b l e m s  c r e a t e d  b y  t h e  u n u s u a l  
s u r v e y  a n d  c o n v e y a n c e  p r o c e d u r e s  i n  A l a s k a ,  t h e  S t a t e  o f  A l a s k a ,  t h e  
U n i t e d  S t a t e s  D e p a r t m e n t  o f  t h e  I n t e r i o r  a n d  t h e  A l a s k a  F e d e r a t i o n  o f  
N a t i v e s  (AFN) a g r e e d  t h a t  t h e  s t a n d a r d  r u l e s  o f  s u r v e y  s h o u l d  b e  
f o l l o w e d  f o r  l a n d  c o n v e y a n c e s  i n  A l a s k a .  T h e  e f f e c t  o f  t h a t  d e c i s i o n  
w as  t o  t r e a t  A l a s k a  s u r v e y s  a n d  l a n d  c o n v e y a n c e s  l i k e  f e d e r a l  l a n d  
s u r v e y s  a n d  c o n v e y a n c e s  i n  o t h e r  s t a t e s .  T h e  r e c i p i e n t s  o f  c o n v e y a n c e s  
f r o m  t h e  f e d e r a l  g o v e r n m e n t  a r e  c h a r g e d  o n l y  f o r  t h e  a m o u n t  o f  p u b l i c  
l a n d  t h a t  i s  c a l c u l a t e d  b y  t h e  s u r v e y ,  w h i c h  d o e s  n o t  i n c l u d e  t h e  a r e a s  
o f  m e a n d e r e d  r i v e r s ,  l a k e s  a n d  s t r e a m s .

T h e  u s e  o f  t h e s e  s u r v e y  p r o c e d u r e s  h a s  e l i m i n a t e d  m a n y  o f  t h e  p r o b l e m s  
a s s o c i a t e d  w i t h  t h e  f e d e r a l  l a n d  c o n v e y a n c e  p r o g r a m s  i n  A l a s k a .  
S u b m e r g e d  l a n d s  a r e  n o  l o n g e r  b e i n g  c o n v e y e d  t o  f u l f i l l  a c r e a g e  
e n t i t l e m e n t s .  W i t h  t h e  e x c e p t i o n  o f  l a k e s  s m a l l e r  t h a n  50  a c r e s  a n d  
s t r e a m s  n a r r o w e r  t h a n  198 f e e t ,  n a v i g a b i l i t y  d e t e r m i n a t i o n s  a r e  no  
l o n g e r  b e i n g  m a d e  p r i o r  t o  f e d e r a l  l a n d  c o n v e y a n c e s .  D e t e r m i n a t i o n s  o f  
o w n e r s h i p  o f  s u b m e r g e d  l a n d s  c a n  b e  p u t  o f f  u n t i l  a  n a t u r a l  r e s o u r c e  
u s e  o r  c o n f l i c t  r e q u i r e s  r e s o l u t i o n ,  s u c h  a s  i s s u a n c e  o f  a n  o i l  a n d  g a s
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l e a s e ,  m i n i n g  c l a i m ,  o r  a  g r a v e l  s a l e .

T h r o u g h  t h e  j o i n t  e f f o r t s  o f  t h e  S t a t e  o f  A l a s k a ,  AFN, a n d  t h e  
D e p a r t m e n t  o f  t h e  I n t e r i o r ,  t h e  1 9 8 3  d e c i s i o n  t o  u s e  t h e  s t a n d a r d  
s u r v e y  p r o c e d u r e s  f o r  l a n d  c o n v e y a n c e s  i n  A l a s k a  w a s  l e g i s l a t i v e l y  
a p p r o v e d  i n  A u g u s t  1 9 8 8  w h e n  t h e  U n i t e d  S t a t e s  C o n g r e s s  p a s s e d  
l e g i s l a t i o n  (94 S t a t .  2 4 3 0 )  a m e n d i n g  S e c t i o n  9 0 1  o f  t h e  A l a s k a  N a t i o n a l  
I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t ,  c o d i f i e d  a t  43 U . S . C .  1 6 3 1 .  T h e  1988  
a m e n d m e n t ,  s o m e t i m e s  r e f e r r e d  t o  a s  t h e  A l a s k a  S u b m e r g e d  L a n d s  A c t ,  
r e q u i r e s  t h a t  t h e  s t a n d a r d  r u l e s  o f  s u r v e y  i n  t h e  BLM M a n u a l  o f  
S u r v e y i n g  I n s t r u c t i o n s  b e  u s e d  f o r  a l l  f e d e r a l  s u r v e y s  u n d e r  t h e  A l a s k a  
S t a t e h o o d  A c t  a n d  ANCSA. T h e  1 9 8 8  a m e n d m e n t  a l s o  r e p e a l e d  t h e  S e c t i o n  
901  s t a t u t e  o f  l i m i t a t i o n s  t h a t  w o u l d  h a v e  r e q u i r e d  t h e  s t a t e  t o  f i l e  a 
l a w s u i t  w i t h i n  a  v e r y  s h o r t  p e r i o d  o f  t i m e  i n  o r d e r  t o  p r e s e r v e  i t s  
t i t l e  t o  t h e  b e d s  o f  n a v i g a b l e  w a t e r s  c o n v e y e d  t o  n a t i v e  c o r p o r a t i o n s  
b y  t h e  f e d e r a l  g o v e r n m e n t  a s  a  r e s u l t  o f  e r r o n e o u s  n a v i g a b i l i t y  
d e t e r m i n a t i o n s ,  p o o r  m a p s ,  s u r v e y s  o r  w h a t e v e r .

E v e n  w i t h  t h i s  l e g i s l a t i o n ,  a  m a j o r  p r o b l e m  c o n c e r n i n g  n a v i g a b i l i t y  
d e c i s i o n s  m a d e  b y  t h e  f e d e r a l  g o v e r n m e n t  u n d e r  t h e  o l d  s y s t e m  r e m a i n s  
u n r e s o l v e d .  A t  i s s u e  a r e  t h e  h u n d r e d s  o f  e r r o n e o u s  n o n - n a v i g a b i l i t y  
d e c i s i o n s  a n d  t h e  r e s u l t i n g  s u b m e r g e d  l a n d  c o n v e y a n c e s  m a de  t o  ANCSA 
c o r p o r a t i o n s  i n  p r e v i o u s  y e a r s .  I n  a d d i t i o n ,  t o  c o m p l y  w i t h  t h e  
m e a n d e r i n g  r e q u i r e m e n t s  o f  t h e  BLM S u r v e y  M a n u a l ,  t h e  f e d e r a l  
g o v e r n m e n t  i s  s t i l l  r e q u i r e d  t o  m a k e  n a v i g a b i l i t y  d e t e r m i n a t i o n s  f o r  
l a k e s  s m a l l e r  t h a n  50 a c r e s  a n d  r i v e r s  o r  s t r e a m s  n a r r o w e r  t h a n  198 
f e e t  i n  w i d t h  t o  d e t e r m i n e  i f  t h e s e  w a t e r s  m u s t  b e  m e a n d e r e d .

R e t u rn  t.o Tab le  o f  C o n t e n t s

NAVIGABILITY CRITERIA
T h e  g r e a t e s t  h u r d l e  t o  o v e r c o m e  i n  t h e  s t a t e ' s  e f f o r t s  t o  i d e n t i f y  a n d  
m a n a g e  n a v i g a b l e  w a t e r s  h a s  b e e n  t h e  l o n g -  s t a n d i n g  d i f f e r e n c e s  o f  
o p i n i o n  b e t w e e n  t h e  S t a t e  o f  A l a s k a  a n d  t h e  U n i t e d  S t a t e s  r e g a r d i n g  t h e  
a p p l i c a t i o n  o f  t h e  t e s t  f o r  d e t e r m i n i n g  t i t l e  n a v i g a b i l i t y .
N a v i g a b i l i t y  i s  a  q u e s t i o n  o f  f a c t ,  n o t  a  s i m p l e  l e g a l  f o r m u l a .  
V a r i a t i o n s  i n  w a t e r b o d y  u s e  t h a t  r e s u l t  f r o m  d i f f e r e n t  p h y s i c a l  
c h a r a c t e r i s t i c s  a n d  t r a n s p o r t a t i o n  m e t h o d s  a n d  n e e d s  m u s t  b e  t a k e n  
i n t o  a c c o u n t .  T h e r e  a r e  m a n y  l e g a l  p r e c e d e n t s  f o r  d e t e r m i n i n g  
n a v i g a b i l i t y  i n  o t h e r  s t a t e s  b a s e d  u p o n  t h e  p a r t i c u l a r  f a c t s  p r e s e n t e d  
i n  t h o s e  c a s e s .  I n  A l a s k a ,  t h o u g h ,  we a r e  j u s t  b e g i n n i n g  t o  g e t  t h e  
f i n a l  c o u r t  d e c i s i o n s  t h a t  a r e  n e c e s s a r y  t o  p r o v i d e  l e g a l  g u i d a n c e  f o r  
a c c u r a t e  n a v i g a b i l i t y  d e t e r m i n a t i o n s .

T h e  p h y s i c a l  c h a r a c t e r i s t i c s  a n d  u s e s  o f  a  w a t e r b o d y  u s e d  b y  t h e  s t a t e  
f o r  a s s e r t i n g  n a v i g a b i l i t y ,  c o m m o n ly  r e f e r r e d  t o  a s  n a v i g a b i l i t y  
" c r i t e r i a " ,  a r e  b a s e d  u p o n  l e g a l  p r i n c i p l e s  t h a t  h a v e  b e e n  e s t a b l i s h e d  
b y  t h e  f e d e r a l  c o u r t s .  T h e s e  c r i t e r i a  a r e  a p p l i e d  t o  r i v e r s ,  l a k e s ,  
a n d  s t r e a m s  t h r o u g h o u t  t h e  s t a t e  a n d  t a k e  i n t o  a c c o u n t  A l a s k a ' s  
g e o g r a p h y ,  e c o n o m y ,  c u s t o m a r y  m o d e s  o f  w a t e r - b a s e d  t r a n s p o r t a t i o n ,  a n d  
t h e  p a r t i c u l a r  p h y s i c a l  c h a r a c t e r i s t i c s  o f  t h e  w a t e r b o d y  u n d e r
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c o n s i d e r a t i o n .

T h e  f e d e r a l  t e s t  f o r  d e t e r m i n i n g  n a v i g a b i l i t y  w a s  e s t a b l i s h e d  o v e r  a 
h u n d r e d  y e a r s  a g o .  I n  t h e  l a n d m a r k  d e c i s i o n  o f  T h e  D a n i e l  B a l l ,  77 
U . S .  (19  W a l l . )  5 5 7 ,  5 6 3 ,  ( 1 8 7 0 ) ,  t h e  S u p r e m e  C o u r t  d e c l a r e d :

T h o s e  r i v e r s  m u s t  b e  r e g a r d e d  a s  p u b l i c  n a v i g a b l e  r i v e r s  i n  l a w  
w h i c h  a r e  n a v i g a b l e  i n  f a c t .  A nd  t h e y  a r e  n a v i g a b l e  i n  f a c t  when 
t h e y  a r e  u s e d ,  o r  a r e  s u s c e p t i b l e  o f  b e i n g  u s e d ,  i n  t h e i r  o r d i n a r y  
c o n d i t i o n ,  a s  h i g h w a y s  o f  c o m m e r c e ,  o v e r  w h i c h  t r a d e  a n d  t r a v e l  
a r e  o r  may b e  c o n d u c t e d  i n  t h e  c u s t o m a r y  m o d e s  o f  t r a d e  a n d  t r a v e l  
o n  w a t e r .

A l t h o u g h  T h e  D a n i e l  B a l l  r e s t  i s  a c c e p t e d  a s  t h e  c o r r e c t  s t a n d a r d  f o r  
d e t e r m i n i n g  n a v i g a b i l i t y ,  t h e r e  h a s  b e e n  a  l o t  o f  d i s a g r e e m e n t  o v e r  
a p p l i c a t i o n  o f  m a n y  o f  t h e  t e r m s  a n d  p h r a s e s  u s e d  i n  T h e  D a n i e l  B a l l  
t e s t  t o  t h e  s p e c i f i c  u s e s  o f  A l a s k a ' s  l a k e s ,  r i v e r s  a n d  s t r e a m s .  T h e  
S t a t e  o f  -A la s k a  u s e s  t h e  f o l l o w i n g  i n t e r p r e t a t i o n  o f  t h a t  t e s t  a s  t h e  
b a s i s  f o r  i t s  n a v i g a b i l i t y  p r o g r a m .

T h e  W a t e r b o d y  M u s t  Be U s a b l e  -As a  H i g h w a y  F o r  t h e  T r a n s p o r t a t i o n  o f  
P e o p l e  o r  G o o d s .  I n t e r p r e t i n g  t h e  r e q u i r e m e n t s  t h a t  n a v i g a b l e  
w a t e r b o d i e s  b e  u s e d  o r  u s a b l e  a s  " h i g h w a y s  o f  c o m m e r c e " ,  t h e  c o u r t s  
h a v e  r u l e d  t h a t  t h e  c e n t r a l  t h e m e  o f  t i t l e  n a v i g a b i l i t y  i s  t h a t  t h e  
w a t e r b o d y  b e  c a p a b l e  o f  u s e  a s  a  h i g h w a y  w h i c h  p e o p l e  c a n  u s e  f o r  
t r a n s p o r t i n g  g o o d s  o r  f o r  t r a v e l .  N e i t h e r  t h e  t y p e s  o f  g o o d s  b e i n g  
t r a n s p o r t e d  n o r  t h e  p u r p o s e  o f  t h e  t r a v e l  a r e  i m p o r t a n t  i n  d e t e r m i n i n g  
n a v i g a b i l i t y .  T r a n s p o r t a t i o n  o n  v / a t e r  a s s o c i a t e d  w i t h  r e c o g n i z e d  
c o m m e r c i a l  a c t i v i t i e s  i n  A l a s k a ,  s u c h  a s  m i n i n g ,  t i m b e r  h a r v e s t i n g ,  a n d  
t r a p p i n g  i s ,  e v i d e n c e  o f  n a v i g a b i l i t y .  T h e  u s e  o f  w a t e r b o d i e s  f o r  
t r a n s p o r t a t i o n  i n  c o n n e c t i o n  w i t h  n a t u r a l  r e s o u r c e s  e x p l o r a t i o n  o r  
d e v e l o p m e n t ,  g o v e r n m e n t  l a n d  m a n a g e m e n t ,  m a n a g e m e n t  o f  f i s h  a n d  game 
r e s o u r c e s ,  o r  s c i e n t i f i c  r e s e a r c h  i s  a l s o  e v i d e n c e  o f  n a v i g a b i l i t y .  
T r a v e l  b y  l o c a l  r e s i d e n t s  o r  v i s i t o r s  f o r  t h e  p u r p o s e  o f  h u n t i n g ,  
f i s h i n g ,  a n d  t r a p p i n g ,  o r  a s  a  m e a n s  o f  a c c e s s  t o  a n  a r e a  c a n  b e  u s e d  
t o  e s t a b l i s h  n a v i g a b i l i t y .  T h e  s a m e  h o l d s  f o r  r e c r e a t i o n a l  
t r a n s p o r t a t i o n ,  i n c l u d i n g  p e r s o n a l  t r a v e l  a n d  p r o f e s s i o n a l l y  g u i d e d  
t r i p s  .

W a t e r s  W h i c h  A r e  C a p a b l e  o f  B e i n g  U s e d  F o r  T r a n s p o r t i n g  P e r s o n s  a n d  
G o o d s ,  A l t h o u g h  N o t  A c t u a l l y  U s e d ,  A r e  N a v i g a b l e .  I t  i s  n o t  n e c e s s a r y  
t h a t  a  w a t e r b o d y  b e  a c t u a l l y  u s e d  f o r  t r a n s p o r t a t i o n  t o  b e  f o u n d  
n a v i g a b l e .  I t  i s  e n o u g h  t h a t  i t  i s  s u s c e p t i b l e ,  o r  p h y s i c a l l y  c a p a b l e ,  
o f  b e i n g  u s e d .  W h e t h e r  a  w a t e r b o d y  i s  s u s c e p c i b l e  o f  u s e  f o r  
t r a n s p o r t a t i o n  d e p e n d s  u p o n  t h e  p h y s i c a l  c h a r a c t e r i s t i c s  o f  t h e  w a t e r  
c o u r s e  s u c h  a s  l e n g t h ,  w i d t h ,  d e p t h ,  a n d ,  f o r  a  r i v e r ,  c u r r e n t  a n d  
g r a d i e n t .  I f  t h o s e  p h y s i c a l  c h a r a c t e r i s t i c s  d e m o n s t r a t e  t h a t  a  
w a t e r b o d y  c o u l d  b e  u s e d  f o r  t h e  t r a n s p o r t a t i o n  o f  p e r s o n s  o r  g o o d s ,  i t  
i s  l e g a l l y  n a v i g a b l e .

T h e  s u s c e p t i b i l i t y  e l e m e n t  o f  t i t l e  n a v i g a b i l i t y  i s  v e r y  i m p o r t a n t  f o r  
t h e  i d e n t i f i c a t i o n  o f  n a v i g a b l e  w a t e r b o d i e s  i n  A l a s k a .  B e c a u s e  o f  
A l a s k a ' s  s p a r s e  p o p u l a t i o n  a n d  l a c k  o f  d e v e l o p m e n t ,  t h e r e  a r e  h u n d r e d s  
o f  r e m o t e  r i v e r s ,  l a k e s ,  a n d  s t r e a m s  w h e r e  t h e r e  i s  l i t t l e  o r  n o
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e v i d e n c e  o f  a c t u a l  u s e .  B e c a u s e  o f  t h e i r  p h y s i c a l  c h a r a c t e r i s t i c s ,  
h o w e v e r ,  m any  o f  t h e s e  r e m o t e  w a t e r b o d i e s  c o u l d  b e  u s e d  f o r  
t r a n s p o r t i n g  p e o p l e  o r  g o o d s  i f  t h e r e  w a s  a  n e e d .  U n d e r  t h e s e  
c i r c u m s t a n c e s ,  t h e y  a r e  c o n s i d e r e d  l e g a l l y  n a v i g a b l e .

T r a n s p o r t a t i o n  M u s t  Be C o n d u c t e d  I n  t h e  C u s t o m a r y  M o d es  o f  T r a d e  a n d  
T r a v e l  On W a t e r .  A f i n d i n g  o f  n a v i g a b i l i t y  d o e s  n o t  r e q u i r e  u s e  o r  
c a p a b i l i t y  o f  u s e  b y  a n y  p a r t i c u l a r  m o d e  o f  t r a n s p o r t a t i o n ,  o n l y  t h a t  
t h e  mode b e  c u s t o m a r y .  T h e  c o u r t s  h a v e  h e l d  t h a t  c u s t o m a r y  m o d e s  o f  
t r a n s p o r t a t i o n  o n  w a t e r  i n c l u d e  a l l  r e c o g n i z e d  t y p e s  a n d  m e t h o d s  o f  
w a t e r  c a r r i a g e .  U n u s u a l  o r  f r e a k  c o n t r i v a n c e s  a d a p t e d  f o r  u s e  o n l y  on  
a  p a r t i c u l a r  s t r e a m  a r e  e x c l u d e d .  C u s t o m a r y  m o d e s  o f  t r a d e  a n d  t r a v e l  
o n  w a t e r  i n  A l a s k a  i n c l u d e ,  b u t  a r e  n o t  l i m i t e d  t o ,  b a r g e s ,  s c o w s ,  
t u n n e l  b o a t s ,  f l a t - b o t t o m  b o a t s ,  p o l i n g  b o a t s ,  r i v e r  b o a t s ,  b o a t s  
p r o p e l l e d  b y  j e t  u n i t s ,  i n f l a t a b l e  b o a t s ,  a n d  c a n o e s .  I n  p l a c e s  
s u i t a b l e  f o r  h a r v e s t i n g  t i m b e r ,  t h e  f l o t a t i o n  o f  l o g s  i s  c o n s i d e r e d  a 
c u s t o m a r y  mode o f  t r a n s p o r t a t i o n .

T h e  m ode  o f  t r a v e l  m u s t  a l s o . b e  p r i m a r i l y  w a t e r b o r n e .  3 o a t s  w h i c h  may 
b e  t a k e n  f o r  s h o r t ,  o v e r l a n d  p o r t a g e s  q u a l i f y .  T h e  c o u r t s  h a v e  r u l e d  
t h a t  t h e  u s e  o f  a  l a k e  f o r  t a k e o f f s  a n d  l a n d i n g s  b y  f l o a t p l a n e s  i s  
i n s u f f i c i e n t ,  i n  a n d  o f  i t s e l f ,  t o  e s t a b l i s h  n a v i g a b i l i t y .

W i t h o u t  e x p r e s s l y  r e j e c t i n g  t h e  c l a i m ,  a t  l e a s t  t w o  c o u r t  d e c i s i o n s  i n  
A l a s k a  h a v e  s u g g e s t e d  t h a t  w i n t e r  t r a v e l  o n  t h e  s u r f a c e  o f  a  f r o z e n  
r i v e r  o r  l a k e  i s  p r o b a b l y  n o t  e v i d e n c e  o f  n a v i g a b i l i t y .  T h e  r i v e r s  
i n v o l v e d  i n  t h e  tw o  a d j u d i c a t e d  c a s e s  w e r e  b o t h  f o u n d  n a v i g a b l e  b a s e d  
u p o n  sum m e r  u s e  b y  b o a t s ,  h o w e v e r ,  a n d  i t  a p p e a r s  l i k e l y  t h a t  m o s t  
w a t e r b o d i e s  i n  A l a s k a  t h a t  a r e  u s e d  a s  h i g h w a y s  i n  w i n t e r  c a n  a l s o  b e  
t r a v e l l e d  b y  a t  l e a s t  s m a l l  b o a t s  i n  t h e  s u m m e r .  B e c a u s e  o f  t h i s ,  t h e  
s t a t e  n e e d  n o t  r e l y  u p o n  w i n t e r  t r a v e l  t o  s u p p o r t  n a v i g a b i l i t y .

W a t e r s  M u s t  Be N a v i g a b l e  I n  T h e i r  N a t u r a l  a n d  O r d i n a r y  C o n d i t i o n .  A 
w a t e r b o d y  w h i c h  c a n  b e  u s e d  f o r  t r a n s p o r t a t i o n  o n l y  b e c a u s e  o f  
s u b s t a n t i a l  m a n -m a d e  i m p r o v e m e n t s  t o  t h e  c o n d i t i o n  o f  t h e  w a t e r c o u r s e  
i s  n o t  n a v i g a b l e  f o r  t i t l e  p u r p o s e s .  H o w e v e r ,  i f  t r a n s p o r t a t i o n  d o e s  
o r  c o u l d  o c c u r  o n  t h e  w a t e r b o d y  e v e n  w i t h o u t  t h e  i m p r o v e m e n t s  a n d  t h e  
i m p r o v e m e n t s  w o u l d  o n l y  m a k e  t r a n s p o r t a t i o n  e a s i e r  o r  f a s t e r  o r  
p o s s i b l e  f o r  l a r g e r  b o a t s  ( e . g . ,  d r e d g i n g ) ,  i t  i s  s t i l l  c o n s i d e r e d  
n a v i g a b l e  f o r  t i t l e  p u r p o s e s .

T h e  p r e s e n c e  o f  p h y s i c a l  o b s t r u c t i o n s  t o  n a v i g a t i o n  ( r a p i d s ,  f a l l s ,  
l o g - j a m s ,  e t c . )  d o e s  n o t  r e n d e r  a  w a t e r w a y  n o n -  n a v i g a b l e  i f  t h e  
o b s t r u c t i o n  c a n  b e  n a v i g a t e d  d e s p i t e  t h e  d i f f i c u l t i e s  o r  i f  t h e  
o b s t r u c t i o n  c a n  b e  a v o i d e d  b y  o t h e r  m e a n s ,  s u c h  a s  p o r t a g i n g ,  l i n i n g ,  
o r  p o l i n g .  A w a t e r b o d y  i s  a l s o  n a v i g a b l e  e v e n  i f  s e a s o n a l  f l u c t u a t i o n s  
do  n o t  a l l o w  i t  t o  b e  n a v i g a t e d  a t  a l l  t i m e s  o f  t h e  y e a r .  H o w e v e r ,  a  
w a t e r b o d y  w h i c h  i s  o n l y  n a v i g a b l e  a t  i n f r e q u e n t  a n d  u n p r e d i c t a b l e  
p e r i o d s  o f  h i g h  w a t e r  i s  n o t  n o r m a l l y  c o n s i d e r e d  n a v i g a b l e .  T h e  f a c t  
t h a t  a  w a t e r b o d y  may b e  f r o z e n  f o r  s e v e r a l  m o n t h s  o f  t h e  y e a r  d o e s  n o t  
r e n d e r  i t  n o n - n a v i g a b l e  i f  i t  i s  n a v i g a b l e  i n  i t s  u n f r o z e n  c o n d i t i o n .

T i t l e  N a v i g a b i l i t y  I s  D e t e r m i n e d  As Of  T h e  D a t e  O f  S t a t e h o o d .  To b e  
c o n s i d e r e d  n a v i g a b l e  f o r  t i t l e  p u r p o s e s ,  t h e  w a t e r b o d y  m u s t  h a v e  b e e n
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n a v i g a b l e  i n  1959  (w h en  A l a s k a  b e c a m e  a  s t a t e ) . T h i s  e l e m e n t  o f  t h e  
n a v i g a b i l i t y  t e s t  f o c u s e s  o n  t h e  p h y s i c a l  c h a r a c t e r i s t i c s  o f  t h e  
w a t e r b o d y  a n d  w h e t h e r  t h o s e  c h a r a c t e r i s t i c s  h a v e  c h a n g e d  s i g n i f i c a n t l y  
s i n c e  s t a t e h o o d .  M o s t  w a t e r b o d i e s  h a v e  n o t  p h y s i c a l l y  c h a n g e d  e n o u g h  
s i n c e  s t a t e h o o d  t o  a l t e r  t h e i r  n a v i g a b i l i t y .  A s s u m i n g  t h e r e  h a v e  b e e n  
no  s i g n i f i c a n t  c h a n g e s  i n  t h e  p h y s i c a l  c h a r a c t e r i s t i c s  o f  t h e  
w a t e r b o d y ,  a  w a t e r b o d y  t h a t  i s  n a v i g a b l e  t o d a y  w o u l d  b e  c o n s i d e r e d  
l e g a l l y  n a v i g a b l e  i n  1 9 5 9  a s  w e l l .  E x c e p t i o n s  m i g h t  i n c l u d e  t h e  
c r e a t i o n ,  b y  n a t u r a l  o r  m a n - m a d e  c a u s e s  a f t e r  s t a t e h o o d ,  o f  a  t o t a l l y  
new l a k e ,  r i v e r ,  o r  c a n a l  now u s e d  f o r  n a v i g a t i o n .  S u c h  a  w a t e r b o d y  
w o u l d  n o t  b e  c o n s i d e r e d  n a v i g a b l e  f o r  t i t l e  p u r p o s e s .  C o n v e r s e l y ,  a 
w a t e r b o d y  w h i c h  w a s  n a v i g a b l e  i n  1 9 5 9  b u t ,  b e c a u s e  o f  n a t u r a l  o r  
m a n -m a d e  p h y s i c a l  c h a n g e s ,  i s  n o  l o n g e r  n a v i g a b l e  i n  f a c t  w o u l d  s t i l l  
b e  c o n s i d e r e d  n a v i g a b l e  f o r  t i t l e  p u r p o s e s .

R e tu rn  t o  Tab l e  o f  C o n t e n t s

NAVIGABILITY CRITERIA  DISPUTES
B e c a u s e  o f  d i f f e r i n g  l e g a l  i n t e r p r e t a t i o n s  o f  c o u r t  n a v i g a b i l i t y  
d e c i s i o n s ,  s e v e r a l  a s p e c t s  o f  t h e  c r i t e r i a  u s e d  b y  t h e  s t a t e  t o  
d e t e r m i n e  n a v i g a b i l i t y  h a v e  b e e n  d i s p u t e d  b y  t h e  f e d e r a l  g o v e r n m e n t .
As a  d i r e c t  r e s u l t  o f  t h e s e  c r i t e r i a  d i s p u t e s ,  m a n y  w a t e r b o d i e s  
c o n s i d e r e d  n a v i g a b l e  b y  t h e  s t a t e  h a v e  b e e n  d e t e r m i n e d  n o n - n a v i g a b l e  b y  
t h e  f e d e r a l  g o v e r n m e n t .

T h e  m a j o r  c r i t e r i a  d i s p u t e  h a s  b e e n  o v e r  t h e  t y p e  o r  p u r p o s e  o f  t h e  
t r a n s p o r t a t i o n  r e q u i r e d  t o  e s t a b l i s h  n a v i g a b i l i t y .  T h e  f e d e r a l  
g o v e r n m e n t  h a s  a s s e r t e d  t h a t  a  w a t e r w a y  m u s t  b e  u s e d ,  o r  c a p a b l e  o f  
u s e ,  f o r  t r a n s p o r t i n g  c o m m e r c e  t o  b e  c o n s i d e r e d  n a v i g a b l e .  O t h e r ,  
" n o n c o m m e r c i a l "  t r a n s p o r t a t i o n  u s e s  a r e  n o t  c o n s i d e r e d  s u f f i c i e n t  t o  
e s t a b l i s h  n a v i g a b i l i t y .  I n  t h i s  c o n t e x t ,  t h e  f e d e r a l  g o v e r n m e n t  h a s  
c l a i m e d  t h a t  t h e  o n l y  r e l e v a n t  " c o m m e r c i a l "  t r a n s p o r t a t i o n  i s  t h e  
d i s t r i b u t i o n  o f  g o o d s  f o r  s a l e  o r  b a r t e r ,  o r  t h e  t r a n s p o r t a t i o n  f o r  
h i r e  o f  p e o p l e  o r  t h i n g s .  T h e  f e d e r a l  g o v e r n m e n t  h a s  a d m i t t e d  t h a t  
p r o f e s s i o n a l l y  g u i d e d  t r a n s p o r t a t i o n  o n  A l a s k a ' s  r i v e r s ,  l a k e s  a n d  
s t r e a m s  c o n s t i t u t e s  c o m m e r c e ,  b u t  n e v e r t h e l e s s  h a s  a r g u e d  t h a t  t h e  
w a t e r s  a r e  n o t  b e i n g  u s e d  a s  a  n a v i g a b l e  " h i g h w a y "  w h e n  r e c r e a t i o n  i s  
i n v o l v e d ,  b u t  r a t h e r  m o r e  a s  a n  a m u s e m e n t  p a r k .  T h e  f e d e r a l  g o v e r n m e n t  
h a s  t h e r e f o r e  c l a i m e d  t h a t  w a t e r s  u s e d  o n l y  f o r  c o m m e r c i a l  r e c r e a t i o n  
a r e  l e g a l l y  n o n n a v i g a b l e  e v e n  t h o u g h  t h e y  m ay  b e  n a v i g a b l e  i n  f a c t .

T h r o u g h  t h e  w o r k  o f  t h e  s t a t e ' s  n a v i g a b i l i t y  p r o g r a m ,  t h i s  d e f i n i t i o n  
h a s  b e e n  r e p e a t e d l y  r e j e c t e d  b y  t h e  c o u r t s ,  m o s t  r e c e n t l y  i n  t h e  
G u l k a n a  R i v e r  c a s e .  A l a s k a  v .  U n i t e d  S t a t e s ,  662  F . S u p p . 4 5 5  ( D . A l a s k a  
1 9 8 6 ) ,  a f f i r m e d  s u b  nom.  A l a s k a  v .  A h t n a ,  I n c . ,  8 9 1  F . 2 d  1 4 0 1  ( 9 t h  
C i r .  1 9 8 9 ) .  A p p l y i n g  t h e  c o r r e c t  d e f i n i t i o n  o f  n a v i g a b i l i t y ,  many  o f  
t h e  s u b m e r g e d  l a n d s  t h a t  t h e  f e d e r a l  g o v e r n m e n t  a t t e m p t e d  t o  c o n v e y  t o  
ANCSA c o r p o r a t i o n s  s h o u l d  h a v e  b e e n  r e c o g n i z e d  a s  b e l o n g i n g  t o  t h e  
s t a t e .  T h e  s t a t e  a p p e a l e d  m any  c o n v e y a n c e s  t o  p r o t e c t  i t s  t i t l e .  As 
o c c u r r e d  i n  t h e  K a n d i k - N a t i o n  R i v e r s  a p p e a l ,  A p p e a l  o f  D o y o n ,  86 I . D .  
692 (ANCAB 1 9 7 9 ) ,  A l a s k a  N a t i v e  C o r p o r a t i o n s  a l s o  f o u n d  i t  n e c e s s a r y  t o
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c h a l l e n g e  e r r o n e o u s  f e d e r a l  d e t e r m i n a t i o n s  o f  n o n - n a v i g a b i l i t y  t o  
i n s u r e  t h e y  w o u l d  n o t  b e  d e p r i v e d  o f  a n y  p o r t i o n  o f  t h e i r  e n t i t l e m e n t  
b y  b e i n g  c h a r g e d  f o r  s u b m e r g e d  l a n d  o w n e d  b y  t h e  s t a t e .

T h e  f e d e r a l  g o v e r n m e n t  h a s  a l s o  a r g u e d  t h a t  a l u m i n u m  b o a t s ,  b o a t s  
p r o p e l l e d  b y  j e t  u n i t s ,  i n f l a t a b l e  b o a t s ,  a n d  c a n o e s  a r e  n o t  c u s t o m a r y  
m o d e s  o f  t r a v e l  f o r  t h e  p u r p o s e  o f  d e t e r m i n i n g  n a v i g a b i l i c y  i n  A l a s k a .  
As a  r e s u l t ,  m a n y  w a t e r b o d i e s  n a v i g a t e d  b y  t h e s e  t y p e s  o f  w a t e r c r a f t  
h a v e  b e e n  f o u n d  l e g a l l y  n o n - n a v i g a b l e  b y  t h e  f e d e r a l  g o v e r n m e n t .  T he  
c l a i m  i s  t h a t  t h e s e  b o a t s  r e p r e s e n t  p o s t - s t a t e h o o d  t e c h n o l o g i c a l  
a d v a n c e s ,  a r e  t o o  s m a l l  t o  b e  c o n s i d e r e d  " c o m m e r c i a l " ,  o r  t h a t  m o s t  
" c o m m e r c i a l "  u s e  o f  t h e  w a t e r c r a f t  d e v e l o p e d  a f t e r  s t a t e h o o d .

A n o t h e r  n a v i g a b i l i t y  d i s p u t e  i n v o l v e s  r e m o t e ,  i s o l a t e d  l a k e s .  T h e  
f e d e r a l  g o v e r n m e n t  h a s  f o u n d  m a n y  o f  t h e s e  l a k e s  l e g a l l y  n o n - n a v i g a b l e ,  
e v e n  t h o u g h  t h e y  a r e  p h y s i c a l l y  c a p a b l e  o f  b e i n g  n a v i g a t e d .  The  
f e d e r a l  g o v e r n m e n t ' s  c o n t e n t i o n  i s  t h a t  a  n a v i g a b l e  c o n n e c t i o n  t o  
a n o t h e r  a r e a  i s  n e c e s s a r y  t o  m a k e  t r a v e l  o n  a  r e m o t e  l a k e  w o r t h w h i l e .  
O t h e r w i s e ,  t h e  f e d e r a l  g o v e r n m e n t  v i e w s  t h e  l a c k  o f  d e v e l o p m e n t  i n  t h e  
a r e a  a r o u n d  t h e  i s o l a t e d  l a k e  a s  a n  i n d i c a t i o n  t h a t  t h e  l a k e  w i l l  n e v e r  
b e  u s e d  f o r  c o m m e r c i a l  t r a n s p o r t a t i o n .

To r e s o l v e  t h e s e  n a v i g a b i l i t y  c r i t e r i a  d i s p u t e s ,  t h e  s t a t e  h a s  a c t i v e l y  
p u r s u e d  a  l i m i t e d  n u m b e r  o f  c o u r t  c a s e s  c h a l l e n g i n g  p a r t i c u l a r  f i n d i n g s  
o f  n o n - n a v i g a b i l i t y  b y  t h e  f e d e r a l  g o v e r n m e n t .  W i t h  t h e  s o l e  e x c e p t i o n  
o f  f l o a t p l a n e s ,  t h e  c o u r t s  h a v e  a g r e e d  w i t h  t h e  n a v i g a b i l i t y  c r i t e r i a  
p r e s e n t e d  b y  t h e  S t a t e  o f  A l a s k a  a n d  h a v e  r e j e c t e d  t h e  l i m i t a t i o n s  
s u g g e s t e d  b y  t h e  f e d e r a l  g o v e r n m e n t .  T h e s e  c a s e s  i n c l u d e :

Gu-lkana River. I n  t h i s  c a s e ,  b o t h  i n  t h e  U . S .  D i s t r i c t  C o u r t  a n d  on  
a p p e a l  t o  t h e  U . S .  C o u r t  o f  A p p e a l s ,  t h e  f e d e r a l  c o u r t s  r e j e c t e d  t h e  
f e d e r a l  g o v e r n m e n t ' s  r e s t r i c t i v e  i n t e r p r e t a t i o n  o f  t h e  p h r a s e  " h i g h w a y  
o f  c o m m e r c e "  i n  t h e  t i t l e  n a v i g a b i l i t y  t e s t .  T h e  f e d e r a l  d i s t r i c t  
c o u r t  s t a t e d  t h a t  t o  d e m o n s t r a t e  n a v i g a b i l i t y ,  i t  i s  o n l y  n e c e s s a r y  t o  
s how  t h a t  t h e  w a t e r b o d y  i s  p h y s i c a l l y  c a p a b l e  o f  " t h e  m o s t  b a s i c  f o r m  
o f  c o m m e r c i a l  u s e :  t h e  t r a n s p o r t a t i o n  o f  p e o p l e  o r  g o o d s . "  B e c a u s e  t h e  
G u l k a n a  R i v e r  c a n  b e  u s e d  f o r  t h e  t r a n s p o r t a t i o n  o f  p e o p l e  o r  g o o d s ,  
t h e  G u l k a n a  R i v e r  w a s  f o u n d  n a v i g a b l e .  A l a s k a  v. U n i t e d  S t a t e s ,  662 
F . S u p p . 4 5 5  (D. A l a s k a  1 9 8 7 ) . On a p p e a l ,  t h e  c o u r ' t  o f  a p p e a l s  a f f i r m e d  
t h e  d i s t r i c t  c o u r t ' s  f i n d i n g  o f  n a v i g a b i l i t y .  A l a s k a  v .  A h t n a ,  I n c . ,  
892 F . 2 d  1 4 0 1  ( 9 t h  C i r .  1 9 8 9 ) .  T h e  c o u r t  o f  a p p e a l s  f o u n d  t h a t  t h e  
m o d e r n  u s e  o f  t h e  G u l k a n a  R i v e r  f o r  g u i d e d  h u n t i n g ,  f i s h i n g ,  a n d  
s i g h t s e e i n g  t r i p s  i s  a - c o m m e r c i a l  u s e  a n d ,  s i n c e  t h e  p h y s i c a l  
c h a r a c t e r i s t i c s  o f  t h e  r i v e r  h a v e  n o t  s i g n i f i c a n t l y  c h a n g e d  s i n c e  1 9 5 9 ,  
p r o v i d e s  c o n c l u s i v e  e v i d e n c e  t h a t  t h e  r i v e r  w a s  s u s c e p t i b l e  o f  
c o m m e r c i a l  u s e  a t  s t a t e h o o d .  T h e  c o u r t  a l s o  f o u n d  t h a t  m o d e r n  
i n f l a t a b l e  r a f t s  c a n  b e  u s e d  t o  e s t a b l i s h  n a v i g a b i l i t y .  I n  A p r i l  1 9 9 0 ,  
t h e  U n i t e d  S t a t e s  S u p r e m e  c o u r t  d e n i e d  a r e q u e s t  b y  A h t n a ,  I n c .  t o  
r e c o n s i d e r  a n d  o v e r t u r n  t h e  c o u r t  o f  a p p e a l s  d e c i s i o n .  T h e  G u l k a n a  
R i v e r  p r e c e d e n t  i s  now b i n d i n g  o n  a l l  f u t u r e  n a v i g a b i l i t y  
d e t e r m i n a t i o n s  i n  A l a s k a .

K a n d i k  a n d  N a t i o n  R i v e r s .  I n  t h i s  a d m i n i s t r a t i v e  a p p e a l ,  t h e  S t a t e  o f  
A l a s k a  a n d  D o y o n  L i m i t e d ,  a n  ANCSA r e g i o n a l  c o r p o r a t i o n ,  s u c c e s s f u l l y
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e s t a b l i s h e d  t h a t  t h e  u s e  o r  s u s c e p t i b i l i t y  o f  u s e  o f  a  r i v e r  o r  s t r e a m  
b y  a n  1 8 - 2 4  f o o t  w o o d e n  r i v e r b o a t  c a p a b l e  o f  c a r r y i n g  a t  l e a s t  1 , 0 0 0  
p o u n d s  o f  g e a r  o r  s u p p l i e s  i s  s u f f i c i e n t  t o  e s t a b l i s h  n a v i g a b i l i t y .  
B a s e d  u p o n  t h e  u s e  o f  t h e s e  t y p e s  o f  b o a t s  f o r  t h e  t r a n s p o r t a t i o n  o f  
g o o d s  a n d  s u p p l i e s  b y  f u r  t r a p p e r s ,  a s  w e l l  a s  e x t e n s i v e  h i s t o r i c  a n d  
c o n t e m p o r a r y  c a n o e  u s e ,  t h e  c o u r t  f o u n d  t h e  K a n d i k  a n d  N a t i o n  r i v e r s ,  
i n  I n t e r i o r  A l a s k a ,  n a v i g a b l e .  A p p e a l  o f  D o y o n ,  86 I . D . 6 9 2  (ANCA23 
1 9 7 9 )  .

A l a g n a k  R i v e r .  I n  t h i s  f e d e r a l  d i s t r i c t  c o u r t  c a s e ,  t h e  A l a g n a k  R i v e r ,  
t h e  N o n v i a n u k  R i v e r ,  K u k a k l e k  L a k e  a n d  N o n v i a n u k  L a k e  w e r e  a l l  f o u n d  
n a v i g a b l e .  T h e s e  i n t e r c o n n e c t e d  w a t e r b o d i e s  a r e  l o c a t e d  i n  t h e  B r i s t o l  
B ay  r e g i o n  o f  A l a s k a ,  s o u t h  o f  L a k e  I l i a m n a .  T h e i r  p r i m a r y  
t r a n s p o r t a t i o n  u s e  i s  f o r  c o m m e r c i a l l y  g u i d e d  h u n t i n g ,  f i s h i n g ,  a n d  
s i g h t s e e i n g  a n d  f o r  g o v e r n m e n t  r e s e a r c h  a n d  m a n a g e m e n t .  T h e y  a l s o  
s e r v e  a s  a  m e a n s  o f  a c c e s s  f o r  l o c a l  r e s i d e n t s  t o  t h e i r  h o m e s  a n d  t o  
t h e  s u r r o u n d i n g  a r e a s  f o r  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g .  A f t e r  
s e v e r a l  y e a r s  o f  l i t i g a t i o n ,  t h e  f e d e r a l  g o v e r n m e n t  c o n c e d e d  t h a t  t h e s e  
r i v e r s  a n d  l a k e s  a r e  n a v i g a b l e .  A . l a s x a  v .  U n i t e d  S t a t e s ,  No.  8 2 - 2 0 1  
( D . . A l a s k a  F e b .  2 ,  1 9 8 5 ) .

M a t a n u s k a  R i v e r .  T h e  r e c o m m e n d e d  d e c i s i o n  i n  t h i s  a d m i n i s t r a t i v e  
a p p e a l  a g r e e d  w i t h  t h e  S t a t e  o f  A . l a s k a ' s  p o s i t i o n  t h a t  p o s t - s t a t e h o o d  
c o m m e r c i a l  r i v e r  r a f t i n g  o p e r a t i o n s  a r e  s u f f i c i e n t  t o  e s t a b l i s h  
n a v i g a b i l i t y .  B a s e d  u p o n  t h a t  t y p e  o f  u s e ,  t h e  a d m i n i s t r a t i v e  l a w  
j u d g e  who h e a r d  t h e  c a s e  r e c o m m e n d e d  t h a t  t h e  M a t a n u s k a  R i v e r ,  i n  
S o u t h c e n t r a l  A l a s k a ,  b e  f o u n d  n a v i g a b l e .  T h e  S e c r e t a r y  o f  I n t e r i o r ,  
o v e r  t h e  s t a t e ' s  o b j e c t i o n s ,  a s s u m e d  j u r i s d i c t i o n  o v e r  t h e  c a s e  a n d  
s t a y e d  i m p l e m e n t a t i o n  o f  t h e  r e c o m m e n d e d  d e c i s i o n .  No a c t i o n  h a s  b e e n  
t a k e n  i n  t h e  c a s e  s i n c e  t h a t  t i m e .  A p p e a l  o f  A l a s k a ,  No.  8 2 - 1 1 3 3  (IBLA 
R e c .  D e c i s i o n  A ug .  1 8 ,  1 9 8 3 )

S l o p b u c k e t  L a k e .  T h e  s t a t e  c l a i m e d  t h a t  t h e  e x t e n s i v e  u s e  o f  
f l o a t p l a n e s  o n  S l o p b u c k e t  L a k e ,  a  t w e n t y  a c r e  l a k e  a d j a c e n t  t o  L a k e  
I l i a m n a ,  w a s  s u f f i c i e n t  t o  e s t a b l i s h  n a v i g a b i l i t y .  T h e  f e d e r a l  c o u r t s  
r e j e c t e d  t h i s  v i e w .  T h e  c o u r t s  r e a s o n e d  t h a t  f l o a t p l a n e s  do  n o t  u s e  
t h e  l a k e  a s  a  n a v i g a b l e  h i g h w a y ;  t h e y  j u s t  t a k e  o f f  a n d  l a n d  t h e r e .  
A . l a s k a  v .  U n i t e d  S t a t e s ,  754  F . 2 d  8 5 1  ( 9 t h  C i r . )  c e r t  d e n i e d ,  106 S. 
C t .  3 3 3  ( 1 9 8 5 )  .

Return  t o  Tab l e  o f  C o n t e n t s

IDENTIFICATION OF NAVIGABLE W ATERS
E v e n  i f  t h e  c r i t e r i a  f o r  d e t e r m i n i n g  n a v i g a b i l i t y  i n  A l a s k a  w e r e  
t o t a l l y  a g r e e d  u p o n ,  i t  s t i l l  w o u l d  b e  d i f f i c u l t  t o  p r e p a r e  a  c o m p l e t e  
l i s t  o f  a l l  o f  t h e  n a v i g a b l e  l a k e s ,  r i v e r s ,  a n d  s t r e a m s  i n  t h e  s t a t e .  
Much o f  A l a s k a  h a s  n o t  y e t  b e e n  s u r v e y e d  a n d  m a n y  m a p s  a r e  i n a c c u r a t e  
a n d  o u t - o f - d a t e .  I t  i s  a n  im m e n s e  a n d  c o m p l e x  t a s k  s i m p l y  t o  i d e n t i f y  
a n d  l o c a t e  a l l  o f  t h e  t h o u s a n d s  o f  n a m e d  a n d  u n n a m e d  l a k e s ,  r i v e r s ,  a n d  
s t r e a m s  i n  t h e  s t a t e  w h i c h  m i g h t  b e  c o n s i d e r e d  n a v i g a b l e .  F u r t h e r m o r e ,  
o n c e  a  p o t e n t i a l l y  n a v i g a b l e  l a k e ,  r i v e r ,  o r  s t r e a m  h a s  b e e n
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i d e n t i f i e d ,  d e t a i l e d  i n f o r m a t i o n  a b o u t  i t s  s i z e  a n d  u s e s  i s  n e c e s s a r y  
f o r  a n  a c c u r a t e  n a v i g a b i l i t y  d e t e r m i n a t i o n .  B e c a u s e  o f  A l a s k a ' s  
u n d e v e l o p e d  a n d  r e m o t e  c h a r a c t e r ,  g a t h e r i n g  n a v i g a b i l i t y  i n f o r m a t i o n  i s  
b o t h  t i m e  c o n s u m i n g  a n d  e x p e n s i v e .  F i n a l l y ,  a d m i n i s t r a t i v e  
n a v i g a b i l i t y  d e t e r m i n a t i o n s  m a d e  b y  t h e  s t a t e  o r  t h e  f e d e r a l  g o v e r n m e n t  
a r e  a l w a y s  s u b j e c t  t o  l e g a l  c h a l l e n g e ,  s i n c e  o n l y  t h e  c o u r t s  c a n  
a u t h o r i t a t i v e l y  d e t e r m i n e  t i t l e  t o  s u b m e r g e d  l a n d s .

D e s p i t e  t h e s e  d i f f i c u l t i e s ,  b o t h  t h e  s t a t e  a n d  t h e  f e d e r a l  g o v e r n m e n t  
a r e  f r e q u e n t l y  c a l l e d  u p o n  t o  i s s u e  n a v i g a b i l i t y  d e t e r m i n a t i o n s .  
A l t h o u g h  t h e  r e q u i r e m e n t  t h a t  BLM a d h e r e  t o  t h e  m e a n d e r i n g  r e q u i r e m e n t s  
o f  t h e  BLM S u r v e y  M a n u a l  h a s  e l i m i n a t e d  t h e  n e e d  f o r  n a v i g a b i l i t y  
d e t e r m i n a t i o n s  o n  t h e  l a r g e r  r i v e r s ,  l a k e s ,  a n d  s t r e a m s ,  w h i c h  m u s t  now 
b e  m e a n d e r e d  r e g a r d l e s s  o f  n a v i g a b i l i t y ,  n a v i g a b i l i t y  d e t e r m i n a t i o n s  
a r e  s t i l l  r e q u i r e d  f o r  t h e  s m a l l e r  r i v e r s ,  l a k e s ,  a n d  s t r e a m s  t o  
d e t e r m i n e  i f  t h e y  a r e  t o  b e  m e a n d e r e d  a t  t h e  t i m e  o f  s u r v e y .  B e c a u s e  
o f  t h i s ,  s o m e  n a v i g a b i l i t y  d e t e r m i n a t i o n s  a r e  s t i l l  m a d e  f o r  n e a r l y  
e v e r y  f e d e r a l  l a n d  c o n v e y a n c e  u n d e r  ANCSA o r  t h e  A l a s k a  S t a t e h o o d  A c t .  
T h e  m a n a g e m e n t  p l a n  f o r  n e a r l y  e v e r y  f e d e r a l  C o n s e r v a t i o n  S y s t e m  U n i t  
(CSU) a l s o  a d d r e s s e s  t h e  n a v i g a b i l i t y  i s s u e .

F e d e r a l  n a v i g a b i l i t y  d e t e r m i n a t i o n s  a r e  r e v i e w e d  b y  t h e  s t a t e  t o  i n s u r e  
t h a t  a v a i l a b l e  i n f o r m a t i o n  s o u r c e s  w e r e  u s e d  a n d  i n t e r p r e t e d  
c o r r e c t l y .  W h e r e  t h e  f e d e r a l  g o v e r n m e n t  d e t e r m i n e s  n o n - n a v i g a b l e  a 
w a t e r b o d y  w h i c h  i s  c o n s i d e r e d  n a v i g a b l e  b y  t h e  s t a t e ,  t h e  s t a t e  may 
p r o v i d e  t h e  g o v e r n m e n t  w i t h  s u p p l e m e n t a l  i n f o r m a t i o n  a b o u t  t h e  u s e s  a n d  
c h a r a c t e r i s t i c s  o f  t h e  w a t e r b o d y  t o  o b t a i n  a  r e d e t e r m i n a t i o n  o f  
n a v i g a b i l i t y .  U n d e r  some c i r c u m s t a n c e s  t h e  s t a t e  n e e d s  t o  m a k e  i t s  own 
n a v i g a b i l i t y  d e t e r m i n a t i o n s ,  s u c h  a s  f o r  a  o i l  a n d  g a s  l e a s e  s a l e ,  l a n d  
d i s p o s a l ,  m a t e r i a l  s a l e ,  m i n i n g  c l a i m ,  o r  a n o t h e r  u s e  o f  s t a t e  l a n d  o r  
r e s o u r c e s  r e q u i r i n g  a d e t e r m i n a t i o n  o f  o w n e r s h i p  o f  s u b m e r g e d  l a n d s  
w i t h i n  t h e  a f f e c t e d  a r e a .

F o r  l a r g e ,  u n d e v e l o p e d  r e g i o n s  o f  A l a s k a  t h e r e  m ay  b e  l i t t l e  o r  n o  
a c c u r a t e  w a t e r b o d y  u s e  o r  p h y s i c a l  c h a r a c t e r i s t i c s  i n f o r m a t i o n  
a v a i l a b l e  f o r  m a k i n g  n a v i g a b i l i t y  d e t e r m i n a t i o n s .  When i n f o r m a t i o n  i s  
l a c k i n g ,  a n d  i t  m u s t  m a ke  a  n a v i g a b i l i t y  d e t e r m i n a t i o n ,  t h e  s t a t e  i s  
f o r c e d  t o  r e l y  s o l e l y  u p o n  t h e  p h y s i c a l  c h a r a c t e r i s t i c s  s h o w n  o n  maps  
a n d  a e r i a l  p h o t o g r a p h s .  I n  t h e s e  c a s e s ,  t h e  s t a t e  i d e n t i f i e s  a s  
n a v i g a b l e  a l l  s t r e a m s  d e p i c t e d  o n  t h e  U . S . G . S .  m a p s  w i t h  d o u b l e  l i n e s  
( g e n e r a l l y  a t  l e a s t  70 f e e t  w i d e )  a n d  h a v i n g  a n  a v e r a g e  g r a d i e n t  o v e r  
t h e  l e n g t h  o f  t h e  s t r e a m  o f  n o  m o r e  t h a n  50 f e e t  p e r  m i l e .  W i t h  r a r e  
e x c e p t i o n s ,  t h e  s t a t e ' s  e x p e r i e n c e  h a s  b e e n  t h a t  s t r e a m s  o f  t h i s  t y p e  
a r e  d e e p  e n o u g h  a n d  w i d e  e n o u g h  t o  b e  n a v i g a b l e  b y  b o a t s  c a r r y i n g  
p e r s o n s  o r  g o o d s  a n d  m u s t ,  t h e r e f o r e ,  b e  c o n s i d e r e d  l e g a l l y  n a v i g a b l e .  
S t r e a m s  d e p i c t e d  w i t h  s i n g l e  l i n e s ,  a l t h o u g h  n a r r o w e r  i n  w i d t h ,  may 
a l s o  b e  l i s t e d  a s  p o t e n t i a l l y  n a v i g a b l e  i f  t h e y  h a v e  g r a d i e n t s  o f  
s u b s t a n t i a l l y  l e s s  t h a n  50 f e e t  p e r  m i l e  a n d  a r e  a t  l e a s t  10 m i l e s .

I f  t h e r e  i s  n o  p u b l i c  u s e  o r  p h y s i c a l  c h a r a c t e r i s t i c s  i n f o r m a t i o n  
r e a d i l y  a v a i l a b l e  f o r  l a k e s ,  t h o s e  ,l a k e s  'w h i c h  a r e  s h o w n  o n  m aps  a n d  
a e r i a l  p h o t o g r a p h s  a s  h a v i n g  a  n a v i g a b l e  w a t e r  c o n n e c t i o n  w i t h  o t h e r  
n a v i g a b l e  w a t e r s ,  o r  w h i c h  a r e  a c c e s s i b l e  b y  s h o r t  o v e r l a n d  p o r t a g e s ,  
a r e  c o n s i d e r e d  n a v i g a b l e  r e g a r d l e s s  o f  t h e  s i z e  o f  t h e  l a k e .  T h e s e
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l a k e s  a r e  p a r t  o f  a s y s t e m  o f  i n t e r c o n n e c t e d  n a v i g a b l e  w a t e r s .  I f  a  
l a k e  i s  t o t a l l y  i s o l a t e d ,  i t  w i l l  b e  i n c l u d e d  o n  t h e  s t a t e ' s  
n a v i g a b i l i t y  m a p s  i f  i t  i s  a t  l e a s t  1 1 / 2  m i l e s  l o n g .  T h a t  l e n g t h  
i n s u r e s  t h a t  t h e  l a k e  c a n  b e  u s e d  a s  a  " h i g h w a y " . F u t u r e  j u d i c i a l  
d e c i s i o n s  i n t e r p r e t i n g  t h e  " h i g h w a y "  r e q u i r e m e n t  f o r  i s o l a t e d  l a k e s  
c o u l d  s h o r t e n  o r  l e n g t h e n  t h i s  1 1 / 2  m i l e  " r u l e  o f  t h u m b . "

T h e  s t a t e  r e c o g n i z e s  t h a t ,  u n d e r  s o m e  c i r c u m s t a n c e s ,  l a k e s  s m a l l e r  t h a n
1 1 / 2  m i l e s  l o n g  c a n  b e  a n d  a r e  u s e d  a s  n a v i g a b l e  h i g h w a y s .  I n  t h o s e  
c a s e s ,  w h e n  k n o w n ,  t h e s e  s m a l l e r  l a k e s  a r e  a l s o  d e p i c t e d  o n  t h e  s t a t e ' s  
n a v i g a b i l i t y  m a p .  M o r e o v e r ,  a s  a  m a t t e r  o f  a d m i n i s t r a t i v e  p o l i c y  a n d  
c o n v e n i e n c e  o n l y ,  t h e  s t a t e  may s o m e t i m e s  m a k e  a n  e x c e p t i o n  t o  t h e  1 
1 / 2  m i l e  s t a n d a r d  i n  t h e  e x t r e m e l y  w e t  r e g i o n s  o f  t h e  s t a t e ,  i n c l u d i n g  
som e a r e a s  i n  t h e  Y u k o n -  K u s k o k w im  D e l t a ,  Y u k o n  F l a t s ,  a n d  o n  t h e  N o r t h  
S l o p e .  I n  t h e s e  a r e a s ,  a n  i s o l a t e d  l a k e  m i g h t  n e e d  t o  b e  2 - 3  m i l e s  
l o n g  t o  b e  i n c l u d e d  o n  t h e  s t a t e ' s  n a v i g a b i l i t y  m a p s .  . A l t h o u g h  s m a l l e r  
l a k e s  i n  t h e s e  are a s  a t ?  c a p a b l e  o f  b e i n g  u s e d  f o r  t r a n s p o r t a t i o n  a n d
s h o u l d  b e  f o u n d  n a v i g a o l e  b y  t h e  c o u r t s ,  t h e  s t a t e  h a s  d e c i d e d  t o
c o n c e n t r a t e  i t s  l i m i t e d  r e s o u r c e s  i n  p r o t e c t i n g  t h e  l a r g e r  w a t e r b o d i e s  
f i r s t .

R e t u r n  t o  Tab le  o f  C o n t e n t s

NAVIGABLE WATERS WITHIN PRE-STATEHOOD FEDERAL WITHDRAWALS

A1 t h o u g h  d i s p u t e s  o v e r  w h i c h  w a t e r s  i n  . A l a s k a  a r e  n a v i g a b l e  a r e  t h e  
m o s t  f r e q u e n t  c a u s e  o f  s u b m e r g e d  l a n d  o w n e r s h i p  d i s p u t e s ,  t h e r e  i s  
a n o t h e r  m a j o r  l e g a l  i s s u e  w h i c h  p o s e s  a  t h r e a t  t o  A l a s k a ' s  s o v e r e i g n  
c l a i m  t o  t h e  b e d s  o f  n a v i g a b l e  w a t e r s .  E v e n  w h e r e  n a v i g a b i l i t y  i s  
c o n c e d e d ,  t h e  f e d e r a l  g o v e r n m e n t  o f t e n  c o n t e n d s  t h a t  t i t l e  t o  t h e  
s u b m e r g e d  l a n d s  d i d  n o t  v e s t  i n  t h e  s t a t e  i f  t h e  a r e a  w a s  w i t h d r a w n  o r  
r e s e r v e d  b y  t h e  f e d e r a l  g o v e r n m e n t  o n  t h e  d a t e  o f  s t a t e h o o d .  W i t h i n  
n a t i v e  c o n v e y a n c e  a r e a s ,  t h e  f e d e r a l  g o v e r n m e n t  h a s  u s e d  t h i s  c l a i m  o f  
" r e s e r v e d  s u b m e r g e d  l a n d s "  t o  j u s t i f y  i t s  a t t e m p t s  t o  c o n v e y  t h e  b e d s  
o f  n a v i g a b l e  w a t e r s  i n  f u l f i l l m e n t  o f  t h e  n a t i v e  e n t i t l e m e n t s .  W i t h i n  
s t a t e  s e l e c t i o n s ,  t h e  f e d e r a l  g o v e r n m e n t  h a s  u s e d  t h e  s a m e  c l a i m  t o  
c h a r g e  t h e  a c r e a g e  o f  s u b m e r g e d  l a n d s  a g a i n s t  t h e  s t a t e ' s  e n t i t l e m e n t .

T h e  s t a t e  s t r o n g l y  d i s a g r e e s  w i t h  t h i s  f e d e r a l  c l a i m  a n d  h a s  a c t i v e l y  
p u r s u e d  a  n u m b e r  o f  c o u r t  c h a l l e n g e s  t o  r e s o l v e  t h e  i s s u e .  I n  a d d i t i o n  
t o  n u m e r o u s  a p p e a l s  f r o m  f e d e r a l  d e c i s i o n s  t o  c o n v e y  o r  c h a r g e  f o r  t h e  
b e d s  o f  n a v i g a b l e  w a t e r s ,  t h e  s t a t e  w a s  a c t i v e l y  i n v o l v e d  a s  a  f r i e n d  
o f  t h e  c o u r t  i n  o n e  c a s e  b e f o r e  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  a n d
c o n t i n u e s  t o  b e  i n v o l v e d  i n  a n o t h e r  S u p r e m e  C o u r t  c a s e  w h i c h  p r e s e n t s
t h i s  i s s u e .  T h e  p e n d i n g  c a s e  i s  U n i t e d  S t a t e s  v .  A l a s k a ,  U . S .  S u p r e m e
C o u r t  84 O r i g i n a l  ( f i l e d  J u n e ,  1 9 7 9 ) .

On J u n e  8 ,  1 9 8 7  t h e  C o u r t  i s s u e d  i t s  d e c i s i o n  i n  U t a h  v .  U n i t e d  S t a t e s ,  
No.  8 5 - 1 7 7 2  ( f i l e d  O c t .  1 4 ,  1 9 8 6 ) .  I n  t h i s  c a s e  t h e  f e d e r a l  
g o v e r n m e n t ,  i n  1 9 7 6 ,  i s s u e d  o i l  a n d  g a s  l e a s e s  f o r  l a n d  u n d e r l y i n g  U t a h  
L a k e ,  a  n a v i g a b l e  w a t e r b o d y  l o c a t e d  m  U t a h .  T h e  s u i t  s o u g h t  a  
d e c l a r a t o r y  j u d g e m e n t  t h a t  U t a h ,  r a t h e r  t h a n  t h e  U n i t e d  S t a t e s ,  h o l d s
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t h e  l a n d s  u n d e r  n a v i g a b l e  w a t e r s  i n  t h e  t e r r i t o r i e s  i n  t r u s t  f o r  f u t u r e  
s t a t e s ,  a n d ,  a b s e n t  a  p r i o r  c o n v e y a n c e  b y  t h e  f e d e r a l  g o v e r n m e n t  t o  
t h i r d  p a r t i e s ,  a  s t a t e  a c q u i r e s  t i t l e  t o  s u c h  l a n d  u p o n  e n t e r i n g  t h e  
U n i o n  o n  a n  " e q u a l  f o o t i n g "  w i t h  t h e  o r i g i n a l  13 s t a t e s .

T he  S u p r e m e  C o u r t  h e l d  t h a t  t i t l e  d i d  p a s s  t o  t h e  s t a t e  u p o n  U t a h ' s  
a d m i s s i o n  t o  t h e  U n i o n .  T h e y  h e l d  t h a t  t h e r e  i s  a  s t r o n g  p r e s u m p t i o n  
a g a i n s t  f i n d i n g  c o n g r e s s i o n a l  i n t e n t  t o  d e f e a t  a  s t a t e ' s  t i t l e ,  a n d ,  
t h a t  i n  l i g h t  o f  t h e  l o n g s t a n d i n g  p o l i c y  o f  t h e  f e d e r a l  g o v e r n m e n t ' s  
h o l d i n g  l a n d  u n d e r  n a v i g a b l e  w a t e r s  f o r  t h e  u l t i m a t e  b e n e f i t  o f  f u t u r e  
s t a t e  a b s e n t  e x c e p t i o n a l  c i r c u m s t a n c e s ,  a n  i n t e n t  t o  d e f e a t  a  s t a t e ' s  
e q u a l  f o o t i n g  e n t i t l e m e n t  c o u l d  n o t  b e  i n f e r r e d  f r o m  t h e  m e r e  a c t  o f  
t h e  r e s e r v a t i o n  i t s e l f .  T h e  U n i t e d  S t a t e s  w o u l d  n u t  m e r e l y  b e  r e q u i r e d  
t o  e s t a b l i s h  t h a t  C o n g r e s s  c l e a r l y  i n t e n d e d  t o  i n c l u d e  l a n d  u n d e r  
n a v i g a b l e  w a t e r s  w i t h i n  t h e  f e d e r a l  r e s e r v a t i o n ,  b u t  w o u l d  a d d i t i o n a l l y  
h a v e  t o  e s t a b l i s h  t h a t  C o n g r e s s  a f f i r m a t i v e l y  i n t e n d e d  t o  d e f e a t  t h e  
f u t u r e  s t a t e ' s  t i t l e  t o  s u c h  l a n d .

T h i s  d e c i s i o n  h a s  s i g n i f i c a n t  r a m i f i c a t i o n s  w i t h i n  A l a s k a ,  s i n c e  o v e r  
95 m i l l i o n  a c r e s  -  m o r e  t h a n  25% o f  t h e  t o t a l  a r e a  o f  t h e  s t a t e  -  was  
e n c l o s e d  w i t h i n  v a r i o u s  f e d e r a l  w i t h d r a w a l s  a n d  r e s e r v a t i o n s  a t  t h e  
t i m e  A l a s k a  b e c a m e  a  s t a t e .

R e t u r n  t o  Tab le  o f  C o n t e n t s

NAVIGABLE W ATERS W ITHIN ANILCA CONSERVATION SYSTEM  UNITS
On D e c e m b e r  2 ,  1 9 8 0 ,  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  
A c t  b e c a m e  l a w .  T h i s  a c t  c r e a t e d  o r  a d d e d  1 0 4 . 3  m i l l i o n  a c r e s  t o  
v a r i o u s  f e d e r a l  c o n s e r v a t i o n  s y s t e m  u n i t s .  B e c a u s e  t h e s e  " w i t h d r a w a l s "  
o c c u r r e d  a f t e r  t h e  d a t e  o f  s t a t e h o o d ,  t h e r e  i s  n o  d i s a g r e e m e n t  b e t w e e n  
t h e  s t a t e  a n d  f e d e r a l  g o v e r n m e n t s  t h a t  n a v i g a b l e  w a t e r s  w i t h i n  t h e  
v a r i o u s  C S U ' s  a r e  o w n e d  b y  t h e  s t a t e .  H o w e v e r ,  t h e r e  i s  s o m e  
d i s a g r e e m e n t  o n  t h e  a m o u n t  o f  a u t h o r i t y  t h e  f e d e r a l  l a n d  m a n a g e r s  may 
h a v e  t o  r e g u l a t e  t h e s e  s t a t e  o w n ed  s u b m e r g e d  l a n d s .

T h e  U . S .  C o n s t i t u t i o n  g i v e s  C o n g r e s s  c e r t a i n  l i m i t e d  p o w e r s  t o  c o n t r o l  
u s e s  o n  s t a t e  o w n e d  s u b m e r g e d  l a n d .  T h e s e  a r e  k n o w n  a s  t h e  P r o p e r t y  
C l a u s e ,  N a v i g a t i o n a l  S e r v i t u d e  a n d  t h e  C o m m e rc e  C l a u s e .  T h e  e x t e n t  o f  
t h e s e  p o w e r s  i n v o l v e s  c o m p l e x  l e g a l  q u e s t i o n s .  H o w e v e r ,  e v e n  a s s u m i n g  
t h a t  C o n g r e s s  h a s  t h e  p o w e r  t o  r e g u r a t e  s t a t e - o w n e d  s u b m e r g e d  l a n d s  i n  
A l a s k a ,  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  r u l e d  t h a t  C o n g r e s s  may 
c h o o s e  n o t  t o  e x e r c i s e  t h a t  p o w e r ,  t h u s  l e a v i n g  r e g u l a t i o n  t o t a l l y  up  
t o  t h e  s t a t e .  E s c a n a b a  C o .  v .  C h i c a g o ,  1 07  U . S .  (17  O t t o . )  678 
( 1 8 8 3 ) .  W h e t h e r  C o n g r e s s  h a s  d o n e  t h a t  c a n  o n l y  b e  d e t e r m i n e d  b y  
e x a m i n i n g  t h e  f e d e r a l  l a w s  p a s s e d  b y  C o n g r e s s  d e a l i n g  w i t h  A . l a s k a  
l a n d s .  A n o t h e r  p o s s i b i l i t y  i s  t h a t  t h e  s t a t e  a n d  f e d e r a l  g o v e r n m e n t s  
h a v e  c o n c u r r e n t  j u r i s d i c t i o n ,  s h a r i n g  t h e  a u t h o r i t y  t o  r e g u l a t e  
s u b m e r g e d  l a n d s .

I n  ANILCA, C o n g r e s s  d i d  n o t  t a k e  a w a y  t h e  s t a t e ' s  p o w e r  t o  r e g u l a t e  
s t a t e - o w n e d  s u b m e r g e d  l a n d s  w i t h i n  f e d e r a l  C S U ' s  i n  A l a s k a .  N u m e r o u s
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p r o v i s i o n s  i n  ANILCA r e c o g n i z e  a n d  r e s p e c t  t h e  s t a t e ' s  a u t h o r i t y  o v e r  
s t a t e - o w n e d  l a n d .  I n  s o m e  c a s e s ,  h o w e v e r ,  C o n g r e s s  m ay  h a v e  a t t e m p t e d  
t o  g i v e  t h e  f e d e r a l  l a n d  m a n a g e r s  som e  c o n c u r r e n t  a u t h o r i t y  t o  r e g u l a t e  
n a v i g a b l e  w a t e r s  w i t h i . i  C S U ' s .

T h e  s t a t e ,  w h e r e  p o s s i b l e ,  c o o p e r a t e s  w i t h  r a t h e r  t h a n  c o n f r o n t s  t h e  
f e d e r a l  l a n d  m a n a g e r s .  T h i s  c o o p e r a t i o n  o f t e n  t a k e s  t h e  f o r m  o f  a 
m e m orandum  o f  u n d e r s t a n d i n g  t h a t  d i s c u s s e s  m a n a g e m e n t  i s s u e s  a n d  how 
t h e y  w i l l  b e  r e s o l v e d .  D i f f e r e n c e s  d o  o c c u r ,  h o w e v e r ,  o v e r  i s s u e s  s u c h  
a s  c o l u m n  m a n a g e m e n t  a n d  r e s t r i c t i o n s  o n  m i n i n g .

Re turn  t o  Ta b l e  o f  Co n c en t s

I I .  LEG AL AND PO L IC Y  GU IDEL INES GOVERN ING  
M ANAGEM ENT OF SUBMERGED LANDS 
AND PUBLIC  W ATERS

PUBLIC TRUST DOCTRINE

T h e  s t a t e  h a s  s p e c i a l  d u t i e s  a n d  m a n a g e m e n t  c o n s t r a i n t s  w i t h  r e s p e c t  t o  
s t a t e - o w n e d  l a n d  u n d e r l y i n g  n a v i g a b l e  w a t e r s .  T h e s e  s p e c i a l  d u t i e s  a n d  
m a n a g e m e n t  c o n s t r a i n t s  a r i s e  f r o m  t h e  A l a s k a  C o n s t i t u t i o n .  T h e  A l a s k a  
C o n s t i t u t i o n  c o n t a i n s  n u m e r o u s  p r o v i s i o n s  e m b r a c i n g  t h e  p r i n c i p l e s  
c o m m o n ly  k n o w n  a s  t h e  p u b l i c  t r u s t  d o c t r i n e .  T h e  p u b l i c  t r u s t  d o c t r i n e  
i s  r e m a r k a b l e  b o t h  f o r  i t s  a g e  a n d  f o r  i t s  v i g o r .  R o o t e d  i n  t h e  
c u s t o m s  o f  t h e  s e a f a r i n g  G r e e k s  a n d  R o m a n s ,  i t  h a s  e v o l v e d  t o  b e c o m e  
o n e  o f  t h e  m o s t  e f f e c t i v e  s a f e g u a r d s  o f  p u b l i c  r i g h t s .  B a s i c a l l y ,  t h e  
t r u s t  r e f l e c t s  a n  u n d e r s t a n d i n g  o f  t h e  a n c i e n t  c o n c e p t  t h a t  n a v i g a b l e  
w a t e r s ,  t h e i r  b e d s  a n d  t h e i r  b a n k s ,  s h o u l d  b e  e n j o y e d  b y  a l l  t h e  p e o p l e  
b e c a u s e  t h e y  a r e  t o o  i m p o r t a n t  t o  b e  r e s e r v e d  f o r  p r i v a t e  u s e .

I n  A m e r i c a ,  t h e  c o n c e p t  o f  p u b l i c  r i g h t s  t o  p u b l i c  w a t e r s  w as  
r e c o g n i z e d  s i n c e  t h e  e a r l y  d a y s  o f  t h e  M a s s a c h u s e t t s  B a y  C o l o n y  w h e r e  
t h e  g r e a t  P o n d  O r d i n a n c e  o f  1 6 4 1  g u a r a n t e e d  t h e  r i g h t  t o  f i s h  a n d  f o w l  
i n  p o n d s  g r e a t e r  t h a n  10  a c r e s ,  a l o n g  w i t h  t h e  f r e e d o m  t o  p a s s  t h r o u g h  
p r i v a t e  p r o p e r t y  t o  d o  s o .

By 1 8 2 1 ,  A m e r i c a n  c o u r t s  w e r e  p r o n o u n c i n g  t h e  l a w  o f  p u b l i c  t r u s t  a s  we 
know i t  t o d a y .  T h i s  d o e s  n o t  m e a n  t h a t  n o  w a t e r - r e l a t e d  d e v e l o p m e n t  
c a n  t a k e  p l a c e .  T h e  p u b l i c  t r u s t  d o c t r i n e  p e r m i t s  s t a t e s  t o  i m p r o v e  
w a t e r w a y s  b y  c o n s t r u c t i n g  p o r t s ,  d o c k s  a n d  w h a r v e s ,  t h u s  f u r t h e r i n g  t h e  
p u r p o s e s  o f  t h e  t r u s t .  G e n e r a l l y  s p e a k i n g ,  t h e  p e o p l e ' s  t r u s t  r i g h t s  
may b e  a l i e n a t e d  o n l y  i n  w a y s  t h a t  f u r t h e r  o v e r a l l  t r u s t  u s e s ,  a n d  i n  
r e l a t i v e l y  s m a l l  p a r c e l s .

I l l i n o i s  C e n t r a l  R a i l r o a d  C om p a n y  v .  I l l i n o i s ,  1 4 6  U . S .  3 8 7 , 4 5 2  ( 1 9 8 2 ) ,  
i n v o l v e d  a  g r a n t  b y  t h e  S t a t e  o f  I l l i n o i s  o f  o n e  t h o u s a n d  a c r e s  o f  t h e  
b e d  o f  L a k e  M i c h i g a n ,  c o n s t i t u t i n g  t h e  e n t i r e  h a r b o r  o f  t h e  C i t y  o f  
C h i c a g o ,  t o  t h e  I l l i n o i s  C e n t r a l  R a i l r o a d .  T h e  U . S .  S u p r e m e  C o u r t  h e l d
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t h a t  t h e  g r a n t  w a s  r e v o c a b l e ,  t h a t  t h e  s t a t e  h e l d  t h e  l a n d  i n  t r u s t  f o r  
t h e  p u b l i c ,  a n d  t h a t  i t  w a s  p o w e r l e s s  t o  r e l i n q u i s h  i t s  r i g h t s  a s  
t r u s t e e .

T h e  c o u r t  w e n t  o n  t o  s a y  t h a t  l a n d  u n d e r l y i n g  n a v i g a b l e  w a t e r s  i s  much 
m o r e  t h a n  a s i m p l e  p r o p e r t y  r i g h t .

[ I ] t  i s  a  t i t l e  d i f f e r e n t  i n  c h a r a c t e r  f r o m  t h a t  w h i c h  t h e  s t a t e  
h o l d s  i n  l a n d s  i n t e n d e d  f o r  s a l e .  I t  i s  d i f f e r e n t  f r o m  t h e  t i t l e  
w h i c h  t h e  U n i t e d  S t a t e s  h o l d s  i n  t h e  p u b l i c  l a n d s  w h i c h  a r e  o p e n  
t o  p r e e m p t i o n  a n d  s a l e .  I t  i s  a  t i t l e  h e l d  i n  t r u s t  f o r  t h e  
p e o p l e  o f  t h e  s t a t e  t h a t  t h e y  m ay  e n j o y  t h e  n a v i g a t i o n  o f  t h e  
w a t e r s ,  c a r r y  o n  c o m m e r c e  o v e r  t h e m ,  a n d  h a v e  l i b e r t y  o f  f i s h i n g  
t h e r e i n  f r e e d  f r o m  t h e  o b s t r u c t i o n  o r  i n t e r f e r e n c e  o f  p r i v a t e  
p a r t i e s . . .  T h e  t r u s t  d e v o l v i n g  u p o n  t h e  s t a t e  f o r  t h e  p u b l i c ,  a n d  
w h i c h  c a n  o n l y  b e  d i s c h a r g e d  b y  t h e  m a n a g e m e n t  a n d  c o n t r o l  o f  
p r o p e r t y  i n  w h i c h  t h e  p u b l i c  h a s  a n  i n t e r e s t ,  c a n n o t  be.  
r e l i n q u i s h e d  b y  a  t r a n s f e r  o f  t h e  p r o p e r t y .

I n  t h e  1 9 t h  c e n t u r y  t h e  p u r p o s e s  o f  t h e  t r u s t  w e r e  g e n e r a l l y  d e s c r i b e d  
a s  " c o m m e r c e ,  n a v i g a t i o n  a n d  f i s h e r y . "  T h i s  w a s  l o g i c a l  b e c a u s e  t h e  
m a j o r  w a t e r w a y s  w e r e  e s s e n t i a l  h i g h w a y s  o f  c o m m e r c e .  B u t  a s  o t h e r  
v a l u e s  b e c a m e  i n c r e a s i n g l y  i m p o r t a n t ,  c o u r t s  b e g a n  t o  r e c o g n i z e  
r e c r e a t i o n  a n d  e n v i r o n m e n t a l  p r o t e c t i o n  am ong  t h e  p u r p o s e s  f o r  w h i c h  
t h e  t r u s t  e x i s t s .  As a  C a l i f o r n i a  c o u r t  s a i d  i n  1 9 7 1 ,  " w i t h  o u r  e v e r  
i n c r e a s i n g  l e i s u r e  t i m e . . . a n d  t h e  e v e r  i n c r e a s i n g  n e e d  f o r  r e c r e a t i o n a l  
a r e a s  i t  i s  e x t r e m e l y  i m p o r t a n t  t h a t  t h e  p u b l i c  n e e d  n o t  b e  d e n i e d  u s e  
o f  r e c r e a t i o n a l  w a t e r . . . t h e  r u l e  i s  t h a t  a  n a v i g a b l e  s t r e a m  may b e  u s e d  
b y  t h e  p u b l i c  f o r  b o a t i n g ,  s w i m m i n g ,  f i s h i n g ,  h u n t i n g  a n d  a l l  
r e c r e a t i o n a l  p u r p o s e s . "  P e o p l e  e x  r e l .  B a k e r  v .  M ack ,  19 C a l .  A pp .  3d  
1 0 4 0 ,  1 0 4 4  ( 1 9 7 1 ) .

T h e  A l a s k a  c o n s t i t u t i o n  p r o v i d e s  p r o t e c t i o n s  s i m i l a r  t o  t h e  p u b l i c  
t r u s t  d o c t r i n e  p r o t e c t i o n s  t h a t  c a n n o t  b e  d i s r e g a r d e d  b y  t h e  
l e g i s l a t u r e  o r  o v e r r u l e d  b y  t h e  c o u r t s .  A r t i c l e  V I I I ,  S e c .  3 p r o v i d e s ;  
" W h e r e v e r  o c c u r r i n g  i n  t h e i r  n a t u r a l  s t a t e ,  f i s h ,  w i l d l i f e  a n d  w a t e r s  
a r e  r e s e r v e d  t o  t h e  p e o p l e  f o r  common u s e . "  A f t e r  r e v i e w i n g  t h e  p u b l i c  
t r u s t  d o c t r i n e  i n  O w s i c h e k  v .  S t a t e ,  G u i d e  L i c e n s i n g ,  763 P . 2 d  488 
( A l a s k a  1 9 8 8 ) ,  t h e  A l a s k a  S u p r e m e  C o u r t  e x p l a i n e d  t h a t  " t h e  common u s e  
c l a u s e  w a s  i n t e n d e d  t o  e n g r a f t  i n  o u r  c o n s t i t u t i o n  c e r t a i n  t r u s t  
p r i n c i p l e s  g u a r a n t e e i n g  a c c e s s  t o  t h e  f i s h ,  w i l d l i f e  a n d  w a t e r  
r e s o u r c e s  o f  t h e  s t a t e . "

I n  CWC F i s h e r i e s ,  I n c .  v .  B u n k e r ,  7 5 5  P 2 . d  1 1 1 5  ( A l a s k a  1 9 8 8 ) ,  t h e  
A . l a s k a  S u p r e m e  C o u r t  a p p l i e d  t h e  p u b l i c  t r u s t  d o c t r i n e  t o  t i a e l a n d s ,  
h o l d i n g  t h a t ,  e v e n  a f t e r  c o n v e y a n c e ,  t h e  t i t l e  r e m a i n s  s u b j e c t  t o  
c o n t i n u i n g  p u b l i c  e a s e m e n t s  f o r  p u r p o s e s  o f  n a v i g a t i o n ,  c o m m e r c e  a n d  
f i s h e r y .

T h e  1 9 8 5  A . l a s k a  l e g i s l a t u r e  r e c o g n i z e d  t h e  c o n s t i t u t i o n  a p p l i c a t i o n  o f  
p u b l i c  t r u s t  d o c t r i n e  p r i n c i p l e s  i n  A l a s k a .  I n  a n  A c t  r e l a t i n g  t o  t h e  
p u b l i c  o r  n a v i g a b l e  w a t e r s  o f  t h e  s t a t e ,  t h e  l e g i s l a t u r e  f o u n d  t h a t  
" t h e  p e o p l e  o f  t h e  s t a t e  h a v e  a  c o n s t i t u t i o n a l  r i g h t  t o  f r e e  a c c e s s  t o  
t h e  n a v i g a b l e  o r  p u b l i c  w a t e r s  o f  t h e  s t a t e "  a n d  t h a t  t h e  s t a t e  " h o l d s
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a n d  c o n t r o l s  a l l  n a v i g a b l e  o r  p u b l i c  w a t e r s  i n  t r u s t  f o r  t h e  u s e  o f  t h e  
p e o p l e  o f  t h e  s t a t e " .  85  SLA C h .  8 2 .  I n  t h e  s a m e  a c t ,  t h e  l e g i s l a t u r e  
r u l e d  t h a t  s u b m e r g e d  l a n d s  a r e  " s u b j e c t  t o  t h e  r i g h t s  o f  t h e  p e o p l e  o f  
t h e  s t a t e  t o  u s e  a n d  h a v e  a c c e s s  t o  t h e  w a t e r  f o r  r e c r e a t i o n a l  p u r p o s e s  
o r  a n y  o t h e r  p u b l i c  p u r p o s e  f o r  w h i c h  t h e  w a t e r  i s  u s e d  o r  c a p a b l e  o f  
b e i n g  u s e d  c o n s i s t e n t  w i t h  t h e  p u b l i c  t r u s t . "

C o u r t s  i n  o t h e r  s t a t e s  o v e r  t h e  y e a r s  h a v e  d e f i n e d  i n  s o m e w h a t  
d i f f e r e n t  w a y s  t h e  p u b l i c  u s e s  t h a t  a r e  p e r m i t t e d  a n d  p r o t e c t e d  b y  t h e  
p u b l i c  t r u s t  a s  i t  a p p l i e s  t o  s u b m e r g e d  l a n d s .  I n  r e v i e w i n g  t h e s e  
o t h e r  c a s e s ,  i t  c a n  c l e a r l y  b e  s e e n  t h a t  t h r o u g h  t i m e  a n  e v e r  e x p a n d i n g  
d e f i n i t i o n  o f  t h e  p u b l i c  u s e s  p r o t e c t e d  b y  t h e  p u b l i c  t r u s t  d o c t r i n e  i s  
b e i n g  a d o p t e d .  T h e  C a l i f o r n i a  S u p r e m e  C o u r t  r e c e n t l y  h e l d  t h a t :

A l t h o u g h  e a r l y  c a s e s  h a d  e x p r e s s e d  t h e  s c o p e  o f  t h e  p u b l i c ' s  r i g h t  
i n  ( l a n d s  s u b j e c t  t o  t h e  p u b l i c  t r u s t )  a s  e n c o m p a s s i n g  n a v i g a t i o n ,  
c o m m e r c e  a n d  f i s h i n g ,  t h e  p e r m i s s i b l e  r a n g e  o f  p u b l i c  u s e s  i s  f a r
b r o a d e r ,  i n c l u d i n g  t h e  r i g h t  t o  h u n t ,  b a t h e  o r  sw im ,  a n d  t h e  r i g h t
t o  p r e s e r v e  t h e  ( p u b l i c  t r u s t )  l a n d s  i n  t h e i r  n a t u r a l  s t a t e  a s  
e c o l o g i c a l  u n i t s  f o r  s c i e n t i f i c  s t u d y .  C i t y  o f  B e r k e l e y  v .  
S u p e r i o r  C o u r t  o f  A l a m e d a ,  606  P . 2 d  3 6 2 ,  3 6 5  ( C a l .  1 9 8 0 )

I t  i s  c l e a r  u n d e r  t h e  A . l a s k a  C o n s t i t u t i o n  t h a t  t h e  S t a t e  o f  A l a s k a  h a s  
t h e  r e s p o n s i b i l i t i e s  o f  a  t r u s t e e  w i t h  r e s p e c t  t o  m a n a g e m e n t  o f  l a n d  
u n d e r l y i n g  n a v i g a b l e  w a t e r s .  M o r e o v e r ,  t h e  A l a s k a  l e g i s l a t u r e  h a s  
a d o p t e d  a  b r o a d  v i e w  c f  t h e  p u b l i c  u s e s  p r o t e c t e d  o r  p e r m i t t e d  b y  t h e  
p u b l i c  t r u s t .  A c c o r d i n g l y ,  t h e  A . l a s k a  A t t o r n e y  G e n e r a l ' s  O f f i c e  h a s  
d e t e r m i n e d  t h a t ,  u n t i l  t h e  A . l a s k a  S u p r e m e  C o u r t  r u l e s  o n  t h e  q u e s t i o n ,  
t h e  s t a t e  s h o u l d  a s s u m e  t h a t  a  b r o a d  d e f i n i t i o n  o f  p u b l i c  r i g h t s  
p r o t e c t e d  b y  t h e  A . l a s k a  C o n s t i t u t i o n  a n d  t h e  p u b l i c  t r u s t  d o c t r i n e  
a p p l i e s  i n  A . l a s k a ,  s i m i l a r  t o  t h e  o n e  a d o p t e d  b y  t h e  C a l i f o r n i a  S u p re m e
C o u r t .  1 9 8 2  A . t t y .  G e n .  O p .  No.  3 ( J u n e  1 0 ,  1 9 8 2 ) .

R e t u r n  t o  Tab le  o f  Concen t s

PUBLIC WATERS

I t  i s  n o t  o n l y  t h e  b e d s  o f  n a v i g a b l e  v / a t e r s  i n  A l a s k a  t h a t  a r e  r e s e r v e d  
i n  p u b l i c  o w n e r s h i p  f o r  p u b l i c  u s e .  U n d e r  a r t i c l e  V I I I ,  S e c t i o n  3 o f  
t h e  A l a s k a  C o n s t i t u t i o n ,  a l l  w a t e r s  o c c u r r i n g  i n  t h e i r  n a t u r a l  s t a t e  
a r e  r e s e r v e d  t o  t h e  p e o p l e  f o r  common u s e .  A r t i c l e  V I I I ,  S e c t i o n  14 o f  
t h e  A l a s k a  C o n s t i t u t i o n  a l s o  p r o v i d e s  f o r  t h e  b r o a d e s t  p o s s i b l e  a c c e s s  
t o  a n d  u s e  o f  s t a t e  w a t e r s  b y  t h e  g e n e r a l  p u b l i c .

S e c t i o n  1 4 .  A c c e s s  t o  N a v i g a b l e  W a t e r s .  F r e e  a c c e s s  t o  t h e  
n a v i g a b l e  o r  p u b l i c  w a t e r s  o f  t h e  s t a t e ,  a s  d e f i n e d  b y  t h e  
l e g i s l a t u r e ,  s h a l l  n o t  b e  d e n i e d  a n y  c i t i z e n  o f  t h e  U n i t e d  S t a t e s  
o r  r e s i d e n t  o f  t h e  s t a t e ,  e x c e p t  t h a t  t h e  l e g i s l a t u r e  may b y  
g e n e r a l  l a w  r e g u l a t e  a n d  l i m i t  s u c h  a c c e s s  f o r  o t h e r  b e n e f i c i a l  
u s e s  o r  p u b l i c  p u r p o s e s .

P u r s u a n t  t o  t h i s  g r a n t  o f  a u t h o r i t y ,  t h e  A l a s k a  S t a t e  L e g i s l a t u r e ,  i n
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AS 3 8 . 0 5 . 3 6 5 ( 1 2 ) ,  d e f i n e d  " n a v i g a b l e  w a t e r s "  a s  f o l l o w s :

" n a v i g a b l e  w a t e r s "  m e a n s  a n y  w a t e r  o f  t h e  s t a t e  f o r m i n g  a  r i v e r ,  
s t r e a m ,  l a k e ,  p o n d ,  s l o u g h ,  c r e e k ,  b a y ,  s o u n d ,  e s t u a r y ,  i n l e t ,  
s t r a i t ,  p a s s a g e ,  c a n a l  s e a  o r  o c e a n ,  o r  a n y  o t h e r  b o d y  o f  w a t e r  o r  
w a t e r w a y  w i t h i n  t h e  t e r r i t o r i a l  l i m i t s  o f  t h e  s t a t e  o r  s u b j e c t  t o
i t s  j u r i s d i c t i o n ,  t h a t  i s  n a v i g a b l e  i n  f a c t  f o r  a n y  u s e f u l  p u b l i c
p u r p o s e ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  w a t e r  s u i t a b l e  f o r  
c o m m e r c i a l  n a v i g a t i o n ,  f l o a t i n g  o f  l o g s ,  l a n d i n g  a n d  t a k e o f f  o f  
a i r c r a f t ,  a n d  p u b l i c  b o a t i n g ,  t r a p p i n g ,  h u n t i n g  w a t e r f o w l  a n d  
a q u a t i c  a n i m a l s ,  f i s h i n g ,  o r  o t h e r  p u b l i c  r e c r e a t i o n a l  p u r p o s e s .

T h i s  d e f i n i t i o n  o f  n a v i g a b l e  w a t e r s  d o e s  n o t  d e f i n e  s t a t e  o w n e r s h i p  o f  
s u b m e r g e d  l a n d  i n  A . l a s k a .  T h e  d e f i n i t i o n  o f  n a v i g a b i l i t y  f o r  o w n e r s h i p  
p u r p o s e s  w as  d i s c u s s e d  e a r l i e r  i n  t h i s  p a p e r .  T h i s  d e f i n i t i o n ,  
h o w e v e r ,  d o e s  d e f i n e  w h a t  t y p e s  o f  w a t e r b o d i e s  i n  A . l a s k a  a r e  a v a i l a b l e
f o r  p u b l i c  u s e  u n d e r  t h e  A l a s k a  s t a t u t e s .

T h e  A . l a s k a  S t a t e  L e g i s l a t u r e  h a s  b r o a d l y  c o n s t r u e d  t h e  c o n s t i t u t i o n a l  
p r o t e c t i o n s  f o r  p u b l i c  u s e  o f  t h e  w a t e r s  o f  t h e  s t a t e .  I n  a n  A.ct (85 
SLA c h a p .  8 2 ,  c o d i f i e d  a s  AS 3 8 . 0 5 . 1 2 8 )  r e l a t i n g  t o  t h e  n a v i g a b l e  o r  
p u b l i c  w a t e r s  o f  t h e  s t a t e ,  t h e  s t a t e  l e g i s l a t u r e  f o u n d :

( a ) T h e  p e o p l e  o f  t h e  s t a t e  h a v e  a  c o n s t i t u t i o n a l  r i g h t  t o  f r e e  
a c c e s s  t o  t h e  n a v i g a b l e  o r  p u b l i c  w a t e r s  o f  t h e  s t a t e .

(b )  S u b j e c t  t o  t h e  f e d e r a l  n a v i g a t i o n a l  s e r v i t u d e ,  t h e  s t a t e  h a s  
f u l l  p o w e r  a n d  c o n t r o l  o f  a l l  o f  t h e  n a v i g a b l e  o r  p u b l i c  w a t e r s  o f  
t h e  s t a t e ,  b o t h  m e a n d e r e d  a n d  u n m e a n d e r e d ,  a n d  i t  h o l d s  a n d  
c o n t r o l s  a l l  n a v i g a b l e  o r  p u b l i c  w a t e r s  i n  t r u s t  f o r  t h e  u s e  o f  
t h e  p e o p l e  o f  t h e  s t a t e .

( c )  O w n e r s h i p  o f  l a n d  b o r d e r i n g  n a v i g a b l e  o r  p u b l i c  w a t e r s  d o e s  
n o t  g r a n t  a n  e x c l u s i v e  r i g h t  t o  t h e  u s e  o f  t h e  w a t e r  a n d  a n y  
r i g h t s  o f  t i t l e  t o  t h e  l a n d  b e l o w  t h e  o r d i n a r y  h i g h  w a t e r  m a r k  o r  
s u b j e c t  t o  t h e  r i g h t s  o f  t h e  p e o p l e  o f  t h e  s t a t e  t o  u s e  a n d  h a v e  
a c c e s s  t o  t h e  w a t e r  f o r  r e c r e a t i o n a l  p u r p o s e s  o r  a n y  o t h e r  p u b l i c  
p u r p o s e s  f o r  w h i c h  t h e  w a t e r  i s  u s e d  o r  c a p a b l e  o f  b e i n g  u s e d  
c o n s i s t e n t  w i t h  t h e  p u b l i c  t r u s t .

{d ) T h i s  A c t  may n o t  b e  c o n s t r u e d  t o  a f f e c t  o r  a b r i d g e  v a l i d  
e x i s t i n g  r i g h t s  o r  c r e a t e  a n y  r i g h t  o r  p r i v i l e g e  o f  t h e  p u b l i c  t o  
c r o s s  o r  e n t e r  p r i v a t e  l a n d .

AS 3 8 . 0 5 . 1 2 8  p r o v i d e s :

OBSTRUCTIONS TO NAVIGABLE WATER

( a )  A p e r s o n  m ay  n o t  o b s t r u c t  o r  i n t e r f e r e  w i t h  t h e  f r e e
p a s s a g e  b y  a m e m b e r  o f  t h e  p u b l i c  o n  a n y  n a v i g a b l e  w a t e r  a s  d e f i n e d  i r
AS 3 8 . 0 5 . 9 6 5  u n l e s s  t h e  o b s t r u c t i o n  o r  i n t e r f e r e n c e  i s :

(1)  a u t h o r i z e d  b y  a  f e d e r a l  o r  s t a t e  a g e n c y ;
( 2 ) a u t h o r i z e d  u n d e r  a  f e d e r a l  o r  s t a t e  l a w  o r  p e r m i t ;

http://www.dnr.statc.ak.us/lnnd/policy.litm
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( 3 ) e x e m p t  u n d e r  33 U . S . C .  1 3 4 4 ( f )  ( C l e a n  W a t e r  A c t ) ;
( 4 ) c a u s e d  b y  t h e  n o r m a l  o p e r a t i o n  o f  f r e i g h t  b a r g i n g  t h a t  i s  ot  

c o n s i s t e n t  w i t h  l a w ;  o r
(5)  a u t h o r i z e d  b y  t h e  c o m m i s s i o n e r  a f t e r  r e a s o n a b l e  p u b l i c  n o t i

(b)  A v i o l a t i o n  o f  ( a )  o f  t h i s  s e c t i o n  i s  a  c l a s s  B m i s d e m e a n o r .

( c )  An u n a u t h o r i z e d  o b s t r u c t i o n  o r  i n t e r f e r e n c e  i s  a  p u b l i c  
n u i s a n c e  a n d  i s  s u b j e c t  t o  a b a t e m e n t .  T h e  c o s t  o f  a b a t e m e n t  s h a l l  b e  
b o r n e  b y  t h e  v i o l a t o r  a n d  i s  i n  a d d i t i o n  t o  a n y  p e n a l t y  i m p o s e d  b y  che 
c o u r t .

(d )  T h i s  s e c c i o n  may n o t  b e  c o n s t r u e d  t o  a f f e c t  o r  a b r i d g e  
v a l i d  e x i s t i n g  r i g h t s .

T h u s ,  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n  a n d  t h i s  s t a t u t e ,  a n y  s u r f a c e  
w a t e r s  c a p a b l e  o f  u s e  b y  t h e  p u b l i c  d e f i n e d  i n  AS 3 8 . 0 5 . 3 6 5 ( 1 2 )  a r e  
a v a i l a b l e  t o  t h e  p u b l i c ,  i r r e s p e c t i v e  o f  s t r e a m b e d  o w n e r s h i p .  F u r t h e r ,  
s u c h  p u b l i c  u s e  i s  n o t  c o n s i d e r e d  a  t a k i n g  a n d  i s  n o t  s u b j e c t  t o  
i n v e r s e  c o n d e m n a t i o n  a c t i o n .  P r i v a t e  o w n e r s h i p  i s  s u b j e c t  t o  t h e  
p u b l i c  r i g h t s  t h a t  a r e  p r o t e c t e d  b y  t h e  p u b l i c  t r u s t .

I n  tw o  M o n t a n a  S u p r e m e  C o u r t  c a s e s  i n v o l v i n g  t h e  n a t u r e  o f  p u b l i c  
r i g h t s  w h e r e  t h e  s u b m e r g e d  l a n d s  a r e  p r i v a t e l y  o w n e d ,  t h e  c o u r t  r u l e s  
t h a t  p u b l i c  p o r t a g i n g ,  a n c h o r i n g ,  a n d  o t h e r  u s e s  i n c i d e n t a l  t o  t h e  u s e  
o f  t h e  w a t e r  a r e  a l l o w e d .  T h e  c o u r t  a l s o  f o u n d  t h a t  i f  t r a v e l  o n  t h e  
w a t e r  o r  s t r e a m b e d  i s  o b s t r u c t e d ,  t h e  p u b l i c  i s  a l l o w e d  t o  u s e  t h e  
a d j a c e n t  p r i v a t e  l a n d  t o  p o r t a g e  a r o u n d  t h e  b a r r i e r  i n  t h e  l e a s t  
i n t r u s i v e  w a y  p o s s i b l e ,  a v o i d i n g  d a m a g e  t o  t h e  p r o p e r t y  h o l d e r ’ s 
r i g h t s .  H o w e v e r ,  t h e  p u b l i c  d o e s  n o t  h a v e  t h e  r i g h t  t o  e n t e r  i n t o  o r  
t r e s p a s s  a c r o s s  p r i v a t e  p r o p e r t y  i n  o r d e r  t o  e n j o y  t h e  r e c r e a t i o n a l  u s e  
o f  s t a t e - o w n e d  w a t e r s .  T h e  S t a t e  o f  A l a s k a  a g r e e s  w i t h  t h i s  r u l i n g  a n d  
b e l i e v e s  a  s i m i l a r  r u l i n g  w o u l d  b e  m a d e  b y  o u r  s t a t e  c o u r t s .

R e t u r n  t o  Tab le  o f  C o n t e n t s

BOUNDARIES OF NAVIGABLE WATERS

The  s t a t e  i s  o f t e n  a s k e d  w h e r e  p u b l i c  o w n e r s h i p  o f  w a t e r  b o d i e s  e n d s  
a n d  p r i v a t e  o w n e r s h i p  b e g i n s .  T h e r e  a r e  tw o  t y p e s  o f  w a t e r  b o d y  
b o u n d a r i e s  t o  a d d r e s s :  1) n o n - t i d a l  w a t e r  b o u n d a r i e s  a n d  2) t i d a l  w a t e r  
b o u n d a r i e s .  N o n - t i d a l  b o u n d a r i e s  a r e  b o u n d a r i e s  o f  l a k e s ,  r i v e r s ,  a n d  
s t r e a m s . T i d a l  b o u n d a r i e s  a r e  t h e  b o u n d a r i e s  a l o n g  a n y  b o d y  o f  w a t e r  
w h i c h  i s  i n f l u e n c e d  b y  t h e  r i s e  a n d  f a l l  o f  t h e  t i d e s .

1 . N o n - t i d a l  W ater B o u n d a r ie s
T h e  b o u n d a r y  b e t w e e n  p u b l i c  a n d  p r i v a t e  o w n e r s h i p  i s  t h e  " O r d i n a r y  H i g h  
W a t e r  M a r k "  w h i c h  i s  d e f i n e d  i n  11 AAC 5 3 . 9 0 0 ( 2 3 )  a s  b e i n g  -  T h e  m a r k  
a l o n g  t h e  b a n k  o r  s h o r e  u p  t o  w h i c h  t h e  p r e s e n c e  a n d  a c t i o n  o f  t h e  
n o n - t i d a l  w a t e r  a r e  s o  common a n d  u s u a l ,  a n d  s o  l o n g  c o n t i n u e d  i n  a l l  
o r d i n a r y  y e a r s ,  a s  t o  l e a v e  a n a t u r a l  l i n e  i m p r e s s e d  or.  t h e  b a n k  o r  
s h o r e  a n d  i n d i c a t e d  b y  e r o s i o n ,  s h e l v i n g ,  v e g e t a t i o n ,  o r  o t h e r

http://www.dnr.slulc.ak.us/land/policy.liim
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d i s t i n c t i v e  p h y s i c a l  c h a r a c t e r i s c i c s . A l s o  s e e  t h e  A l a s k a  S t a t e  
S u p r e m e  C o u r t  d e f i n i t i o n  i n  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  v .  
P a n k r a n t z  538 P . 2 d  9 8 4 ,  9 8 8 - 8 9  ( A l a s k a  1 9 7 5 ) .  T h e  o r d i n a r y  h i g h  w a t e r  
l i n e  c a n  u s u a l l y  b e  o b s e r v e d  b y  t h e  l a y m e n  s i m p l y  b y  n o t i n g  t h e  
v e g e t a t i o n  l i n e  o r  w e l l  d e f i n e d  s t r e a m  b a n k s .

2. Tidal Water Boundaries

T h e  b o u n d a r y  b e t w e e n  t i d a l  w a t e r  b o d i e s  a n d  p r i v a t e / p u b l i c  o w n e d  
u p l a n d s  i s  t h e  M ean  H i g h  W a t e r  L i n e .  M ean  h i g h  w a t e r  l i n e  a s  d e f i n e d  
b y  11  AAC 5 3 . 9 0 0 ( 1 5 )  i s :  T h e  t i d a l  d a t u m  p l a n e  o f  t h e  a v e r a g e  o f  a l l  
t h e  h i g h  t i d e s ,  a s  w o u l d  b e  e s t a b l i s h e d  b y  t h e  N a t i o n a l  G e o d e t i c  
S u r v e y ,  a t  a n y  p l a c e  s u b j e c t  t o  t i d a l  i n f l u e n c e .

T h i s  l i n e  i s  n o t  r e a d i l y  o b s e r v a b l e  b e c a u s e  i t  i s  a  l i n e  o f  k n o w n  
e l e v a t i o n  w h i c h  i n t e r s e c t s  t h e  l a n d  s u r f a c e .  T h e  m e a n  h i g h  w a t e r  l i n e  
c a n  b e  a  c o n s i d e r a b l e  d i s t a n c e  b e l o w  t h e  v e g e t a t i o n  l i n e  b e c a u s e  
e x t r e m e  h i g h  w a t e r  w i l l  d e n u d e  t h e  b e a c h  a b o v e  t h e  l i n e  o f  m e a n  h i g h  
w a t e r .  T h e  o n l y  w a y  t h a t  t h e  l o c a t i o n  o f  m e a n  h i g h  w a t e r  l i n e  c a n  b e  
a c c u r a t e l y  d e t e r m i n e d  i s  b y  d i f f e r e n c i a l  l e v e l i n g  f r o m  k now n  b e n c h  
m a r k s  o r  b y  o p e r a t i n g  a  t i d e  g a u g e  f o r  a  s u f f i c i e n t  p e r i o d  o f  t i m e  t o . 
d e t e r m i n e  t h e  m e a n  h i g h  w a t e r  e l e v a t i o n .  T h e  l i n e  o f  m e a n  h i g h  w a t e r  
l i n e  c a n  b e  a p p r o x i m a t e d  b y  t i m e  c o o r d i n a t e d  o b s e r v a t i o n s  o f  t h e  d a i l y  
p r e d i c t i o n s  f o r  h i g h  a n d  l o w  w a t e r s ,  p r e d i c t e d  b y  NOAA, a s  t h e y  r e l a t e  
t o  t h e  p u b l i s h e d  m e a n  h i g h  w a t e r  e l e v a t i o n .  T h i s  m e t h o d  c a n  b e  h i g h l y  
u n r e l i a b l e  b e c a u s e  s m a l l  e r r o r s  i n  t h e  p r e d i c t i o n s  o r  o b s e r v a t i o n s  c a n  
t r a n s f o r m  i n t o  l a r g e  e r r o r s  i n  t h e  h o r i z o n t a l  l o c a t i o n ;  t h i s  i s  
e s p e c i a l l y  t r u e  i n  a r e a s  w h e r e  t h e  b e a c h  g r a d i e n t  i s  v e r y  f l a t .

I t  i s  i m p o r t a n t  t o  n o t e  t h a t  i n  s o m e  a r e a s ,  s u c h  a s  P r i n c e  W i l l i a m  
S o u n d ,  t h e  m e a n  h i g h  w a t e r  l i n e  b o u n d a r y  i s  c o n s i d e r a b l y  h i g h e r  t h a n  
t h e  c u r r e n t  m e a n  h i g h  w a t e r  l i n e  b e c a u s e  t h e  b o u n d a r y  b e c a m e  f i x e d  a t  
t h e  1 9 6 4  p r e - q u a k e  l o c a t i o n .  I n  t h i s  i n s t a n c e  t h e  b o u n d a r y  b e t w e e n  
s t a t e - o w n e d  t i d e l a n d s  a n d  t h e  u p l a n d s  w o u l d  b e  e s t a b l i s h e d  a t  a n  
e l e v a t i o n  w h i c h  e q u a l s  t h e  sum o f  t h e  m e a n  h i g h  w a t e r  e l e v a t i o n  p l u s  
t h e  p u b l i s h e d  a m o u n t  o f  u p l i f t  o r ,  i n  s o m e  c a s e s ,  s u b m e r g e n c e .

R e t u rn  t o  Ta b l e  o f  C o n t e n t s

CONCLUSION
T h i s  p a p e r  d e s c r i b e s  t h e  s t a t e ' s  p o l i c i e s  a n d  p r o c e d u r e s  f o r  m a n a g i n g  
a n d  p r o t e c t i n g  s t a t e  s u b m e r g e d  l a n d s  a n d  p u b l i c  w a t e r s .  As f u r t h e r  
l e g a l  a n d  p r a c t i c a l  d e v e l o p m e n t s  o c c u r  i n  t h i s  a r e a ,  t h e s e  p o l i c i e s  a n d  
p r o c e d u r e s  w i l l  b e  r e e x a m i n e d  b y  t h e  s t a t e  a n d ,  i f  n e c e s s a r y ,  
a p p r o p r i a t e  c h a n g e s  w i l l  b e  m a d e .

R e t u r n  t o  Ta b l e  o f  C o n t e n t s
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T O O
improvement;

(6) im pose limitations or conditions on the practice o f the licensee.

* See. 8. AS 08.45.080 is amended ro read:

Sec. 08.45.080. U nlicensed practice o r use o f title a m isdem eanor. A 

person who violates [PRACTICES NATUROPATHY IN THE STATE W ITHOUT A 

LICENSE IN VIO LA TIO N  OF] AS 08.45.010 is guilty o f  a misdemeanor and upon 

conviction is punishable by a fine o f  not more than $1,000, or by imprisonment for not 

more than a year, or by both.

* Sec. 9. AS 08.45.100 is amended by adding new subsections to read:

(b) After consideration o f  draft regulations, if  any, prepared by the division in 

collaboration with a qualified trade association o f  naturopathic physicians, the 

department may adopt regulations to

(1) establish the standards the division will use to approve naturopathic 

medical colleges or programs for satisfaction o f the requirements o f  

AS 08.45.030(2)(A), 08.45.120(a)(4), 08.45.120(a)(6), and 08.45.120(a)(8); the 

standards must require, at a minimum, that the college or program include a four-year, 

full-time resident program  o f  academic and clinical study o f naturopathic medicine;

(2) im plem ent the peer review process under (c) o f  this section;

(3) im plem ent the continuing education requirement of AS 08.45.110;

and

(4) establish the standards under which the division may issue 

certificates o f specialty practice for a person licensed under this chapter.

(c) The division shall establish a naturopathic peer review committee 

consisting o f three m em bers appointed annually from a list o f nominees presented to 

the division by an approved qualified trade association for naturopathic physicians. 

The committee mem bers serve without compensation for their work on the committee 

j3ut-tu e" cntitfed~tO~The traVel~and per drem rexpenses~autlioiizcd foi boards-and- 

■ cnmmis-sions-undftr A R — The committee shall m eet^Jiarf«3^‘ to review 

complaints filed with the division under this chapter. The committee shall make 

written recom mendations to the division as to whether grounds for disciplinary action 

exist under AS 08.45.060 and as to appropriate disciplinary sanctions under

CSSB 30fi( ) -4-
New Text Underlined [DELETED TEXT BRACKETED]
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improvement;----------------------------------------------------------------------------- ---------------

(6) impose limitations or conditions on the practice o f  the licensee,

* Sec. 8. AS 08.45.080 is amended to read:

Sc:. 08.45.080. Unlicensed practice o r use o f title a m isdem eanor. A 

person who violates [PRACTICES NATUROPATHY IN THE STATE W ITHOUT A 

LICENSE IN VIOLATION OF] AS 08.45.010 is guilty o f  a misdemeanor and upon 

conviction is punishable by a fine o f  not more than $1,000. or by imprisonment for not 

more than a year, or by both.

* Sec. 9. AS 08.45.100 is amended by adding new subsections to read:

(b) After consideration o f draft regulations, i f  any, prepared by the division in 

collaboration with a qualified trade association o f  naturopathic physicians, the 

department may adopt regulations to

(1) establish the standards the division will use to approve naturopathic 

medical colleges or programs for satisfaction o f  the requirements o f 

AS 08.45.030(2)(A), 08.45.120(a)(4), 08.45.120(a)(6), and 08.45.120(a)(8); the 

standards must require, at a minimum, that tire college or program include a four-year, 

full-time resident program  o f academic and clinical study o f  naturopatliic medicine;

(2) im plement the peer review process under (c) o f  this section;

(3) implement the continuing education requirement o f AS 08.45.110;

and

(4) establish the standards imder which the division may issue 

certificates o f specialty practice for a person licensed under this chapter.

(c) The division shall establish a naturopathic peer review committee 

consisting o f three members appointed annually from a list of nominees presented to 

the division by an approved qualified trade association for naturopathic physicians. 

The committee members serve without compensation for their work on the committee 

but are entitled to the travel and per diem expenses authorized for boards and 

commissions under AS 39.20.180. The committee shall meet quarterly to review 

complaints filed with the division under this chapter. The committee shall make 

written recommendations to the division as to whether grounds for disciplinary action 

exist under AS 08.45.060 and as to appropriate disciplinary sanctions under

“K  p e e r  C txi
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A BILL  

FO R AN ACT ENTITLED  

"An Act relating to the practice o f naturopathic medicine; and providing for an effective 

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE O F ALASKA:

* Section 1. AS 08.01.010(26) is amended to read:

(26) regulation o f  the practice o f  naturopathic medicine 

[NATUROPATHY] under AS 08.45;

* Sec. 2. AS 08.45.010 is amended to read:

Sec. 08.45.010. Practice o f naturopathic medicine [NATUROPATHY] 

w ithout license prohibited. A person who does not hold a license issued under this 

chapter may not

(1) practice naturopathic medicine [NATUROPATHY] in the states

or

(2) use any o f the following titles: "doctor o f naturopathy,11 

"naturopath," or "naturopathic physician" [WITHOUT A LICENSE],
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* Sec. 3. AS 08.45.020 is amended to read:

Sec. 08.45.020. Application for license. A person desiring to practice 

naturopathic medicine [NATUROPATHY] shall apply in writing to the division o f 

occupational licensing o f  the Department o f  Community and Economic Development.

* Sec. 4. AS 08.45.030 is repealed and reenacted to read:

Sec. 08.45.030. Issuance o f license. The division shall issue a license to 

practice naturopathic m edicine on receipt o f

(1) an application on a form acceptable to the division;

(2) documentation satisfactory to the division that the applicant

(A) is a graduate o f  an approved naturopathic nedical college 

or program; and

(B) has passed the naturopathic physicians licensing 

examination approved by the division with a score that meets the requirements 

established in regulation; and

(3) all applicable fees.

* Sec. 5. AS 08.45.050 is repealed and reenacted to read:

See. 08.45.050. Restrictions on practice o f naturopathic medicine, (a) A 

person who practices naturopathic medicine may not engage in surgery except that a 

person who practices naturopathic medicine may perform  minor surgery under 

AS 08.45.120(a)(6).

(b) N otwithstanding that a specific act is within the definition o f  "naturopathic 

medicine" or is described as an activity authorized under AS 08.45.120, a person 

licensed under this chapter may not perform the act if  the person lacks appropriate 

education or training related to the act.

* Sec. 6. AS 08.45.060 is amended to read:

Sec. 08.45.060. Grounds for suspension, revocation, or refusal to issue a 

license. The division may deny a license to an applicant under this chapter or, 

after a hearing, impose a disciplinary sanction authorized under AS 08.45.070 on a 

person licensed under this chapter when the division finds that the applicant or 

licensee

(1) secured, or attempted to secure, a license through deceit, fraud, or

CSSB 306(FIN) -2-
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intentional misrepresentation;

(2) engaged in deceit, fraud, or intentional misrepresentation in the 

course o f providing professional services or engaging in professional act /ities;

(3) advertised professional services in a false or misleading manner;

(4) has been convicted o f  a felony or other crime that affects the 

applicant's or licensee's ability [TO CONTINUE] to practice competently and safely;

(5) failed to comply with this chapter, with a regulation adopted under 

this chapter, or with an order o f the division;

(6) is [CONTINUED TO PRACTICE AFTER BECOMING] unfit to 

practice naturopathic medicine due to

(A) professional incompetence;

(B) addiction or severe dependency on alcohol or a drug that 

impairs the applicant's or licensee's ability to practice safely; or

(C) physical or mental disability; or

(7) engaged in lewd or immoral conduct in connection with the 

delivery o f  professional service to patients.

* Sec. 7. AS 08.45 070(a) is amended to read:

(a) W hen it finds that a licensee under this chapter has violated AS 08.45.050 

o r 08.45.120 [AS 08.45.040 - 08.45.050] or is guilty o f  an offense under

AS 08.45.060, the division may impose the following sanctions singly or in

combination:

(1) permanently revoke the license to practice;

(2) suspend the license for a determ inate period o f  time;

(3) censure the licensee;

(4) issue a letter o f  reprimand to the licensee;

(5) place the licensee on probationary status and require the licensee to

(A) report regularly to the division upon matters involving the 

basis o f  probation;

(B) limit practice to those areas prescribed;

(C) continue professional education until a satisfactory degree

o f skill has been attained in areas determined by the division to need

-3- CSSB 306(FIN)
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improvement;

(6) impose limitations or conditions on the practice o f  the licensee.

* Sec. 8. AS 08.45.080 is amended to read:

See. 08.45.080. Unlicensed practice or use o f title a misdemeanor. A 

person who violates [PRACTICES NATUROPATHY IN THE STATE W ITHOUT A 

LICENSE IN VIOLATION OF] AS 08.45.010 is guilty o f a misdem eanor and upon 

conviction is punishable by a fine o f  not more than $ 1,000, or by im prisonm ent for not 

more than a year, or by both.

* Sec. 9. AS 08.45.100 is amended by adding new  subsections to read:

(b) A fter consideration o f draft regulations, if  any, prepared by the division in 

collaboration with a qualified trade association o f  naturopathic physicians, the 

department may adopt regulations to

(1) establish the standards the division will use to approve naturopathic 

medical colleges or programs for satisfaction o f the requirements of 

AS 08.45.030(2)(A), 08.45.120(a)(4), 08.45.120(a)(6), and 08.45.120(a)(8); the 

standards m ust require, at a minimum, that the college or program include a four-year, 

full-time resident program o f academic and clinical study o f naturopathic medicine;

(2) implement the peer review process under (c) o f this section;

(3) implement the continuing education requirement o f  AS 08.45.110;

and

(4) establish the standards under which the division may issue 

certificates o f  specialty practice for a person licensed under this chapter.

(c) The division shall establish a naturopathic peer review  committee 

consisting o f  three members appointed annually from a list o f nominees presented to 

the division by an approved qualified trade association for naturopathic physicians. 

The com m ittee members serve without com pensation for their work on the committee.
J

The com m ittee shall meet to review com plaints filed with the division under this 

chapter. Attendance and participation at meetings o f  the committee may be by- 

teleconferencing or other two-way com munication method. The committee shall 

make vvritten recommendations to the division as to whether grounds for disciplinary 

action exist under AS 08.45.060 and as to appropriate disciplinary sanctions under

CSSB 306(FIN) -4-
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AS 08.45.070 in each case under review. I f  the division approves the 

recommendations o f the com m ittee, the licensee may either accept the 

recommendations o f  the com m ittee or request a hearing before the division.

* Sec. 10. AS 08.45 is amended by adding new sections to read:

Sec. 08.45.110. C ontinuing education requirement. Before a license may 

be renewed, the licensee shall docum ent to the division's satisfaction that the licensee 

has received at least 45 hours o f  continuing education in naturopathic medicine in the 

previous two years, at least 15 hours o f  which was instruction in pharmacology or 

pharmacotherapeutics presented by a licensed pharmacist or another professional 

approved by the division.

Sec. 08.45.120. A uthorized activities; use o f titles, (a) A person licensed 

under this chapter may

(1) prescribe or adm inister for preventive and therapeutic purposes the 

following: food, extracts o f  food, vitamins, minerals, enzymes, whole gland 

substances, botanical medicines, and homeopathic preparations;

(2) prescribe or adm inister intravenous botanicals, substances, 

vitamins, and minerals;

(3) adm inister health care counseling, nutritional counseling and 

dietary therapy, naturopathic physical applications, therapeutic devices, and 

nonprescription drugs;

(4) if  authorized under regulations o f  the department, prescribe 

schedules IIIA, IVA, and VA controlled substances as described under AS 11.71.160, 

11.71.170, and 11.71.180 if  the person has

(A) registered with the federal Drug Enforcement 

A dministration;

(B) successfully completed pharmacology training from an 

approved naturopathic medical college; and

(C) entered into a collaborative agreement as described under 

AS 08.45.125 with a person or persons licensed to practice medicine under 

AS 08.64;

(5) prescribe and im plem ent barrier devices for contraception;
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(6) perform  minor surgery after providing proof satisfactory to the 

division o f successful completion o f  training in m inor surgery from an approved 

naturopathic medical college;

(7) perform or order for diagnostic purposes a physical or orificial 

examination, ultrasound, phlebotomy, clinical laboratory test or examination, 

physiological function test, and other diagnostic procedures commonly used by a 

person licensed to practice medicine under AS 08.64.230(a); and

(8) if  authorized under regulations o f  the department, prescribe legend 

drugs or prescription drugs if  the person has

(A) successfully completed pharm acology training from an 

approved naturopathic medical college; and

(B) entered into a collaborative agreem ent as described under 

AS 08.45.125 w ith a person or persons licensed to practice medicine under 

AS 08.64; and

(9) use the title o f  "doct-. ■; o f  naturopathy," "naturopath," "naturopathic 

physician," or their abbreviations.

(b) In this section, "legend drug" and "prescription drug" have the meanings 

given in AS 08.80.480.

Sec. 08.45.125. C o llaborative agreem ents fo r d rugs, (a) A collaborative 

agreement required under AS 08.45.120(a)(4) and (a)(8) m ust be in writing in a form 

approved by the departm ent and include

(1) a com mitment o f  at least one collaborating physician licensed to 

practice medicine under AS 08.64 able to comply with the term s o f the agreement;

(2) a formulary o f  controlled substances and legend drugs or

prescription drugs that

(A) are authorized under AS 08.45.120(a)(4) and (a)(8) and

regulations adopted under that section that describes the standard protocols and

practices that m ust be used;

(B) are approved by the collaborating physician to be 

prescribed or dispensed by the person licensed under this chapter; and

(C) include standard protocols and practices that describe the

CSSB 306(FIN) -6-
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circum stances under which each drug on the formulary may be prescribed or 

dispensed, the extent o f supervision required o f  the collaborating physician, if 

any, and a periodic review o f the licensee's competence and standard practices;

(3) a requirement that the licensee consult with and have a patient 

protocol approved by a collaborating physician before prescribing a schedule IIIA 

controlled substance for each patient; and

(4) a requirement that the licensee review  the formulary, including the 

standard practices under (2) o f this subsection, with a collaborating physician before 

executing a collaborative agreement, six m onths after executing the agreem ent, and 

every 12 m onths thereafter.

(b) A  collaborating physician licensed under AS 08.64 and a person licensed 

to practice naturopathic medicine under this chapter are not liable for the actions or 

inactions o f  the other as a result o f  a collaborative agreement entered into under this 

section.

(c) The licensee shall post the name o f  the collaborating physician under (a) o f 

this section in a conspicuous location visible to patients o f  the licensee.

(d) Upon request, the licensee shall provide a copy o f the standard practices 

under (a)(2) o f  this section to a pharmacist licensed in the state.

(e) The licensee shall include the nam e o f the collaborating physician under

(a) o f  this section on each prescription written under AS 08.45.120(a)(4) or (a)(8) by 

the licensee.

See. 08.45.130. Fees. The division shall set fees under AS 08.01.065 for each 

o f the following:

(1) a license issued under this chapter;

(2) renewal o f a license issued under this chapter.

* Sec. 11. AS 08.45.200(3) is amended to read:

(3) "naturopathic medicine" ["NATUROPATHY ] m eans the use of 

hydrotherapy, dietetics, electrotherapy, sanitation, suggestion, mechanical and manual 

manipulation for the stimulation o f physiological and psychological action to establish 

a normal condition o f  mind and body; in this paragraph, "dietetics" includes herbal 

and hom eopathic remedies.

-7- CSSB 306(FI.N)
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1 * Sec. 12. AS 08.45.200 is amended by adding new paragraphs to read:

2 (4) "approved naturopathic medical college or program " means a

3 college or program that grants a degree o f  doctor o f  naturopathy or doctor o f

4 naturopathic medicine and that

5 (A) is accredited by the Council on N aturopathic Medical

6 Education or another accrediting agency recognized by the United States

7 Department o f  Education;

8 (B) has the status o f  candidate for accreditation by  an entity

9 described in (A) o f  this paragraph; or

10 (C) has been approved under a regulation adopted by the

11 department under this chapter;

12
(5) "department" means the Department o f  Com m unity and Economic

13 Development;

14 (6) "minor surgery"

15 (A) means the use o f

16 (i) operative, electrical, or other methods for surgical

17 repair and care incidental to superficial lacerations and abrasions or

18 superficial lesions, and the removal o f  foreign bodies located in

19 superficial tissues; and

20 (ii) antiseptics and local anesthetics in connection with

21 methods authorized under (i) o f  this subparagraph;

22 (B) does not include use o f general or spinal anesthetics, major

23 surgery, surgery o f  the body cavities, or specialized surgery, such as plastic

24 surgery, surgery involving the eyes, or surgery involving tendons, ligaments,

25 nerves, or blood vessels.

26 * Sec. 13. AS 47.08.050 is amended to read:

27 Sec. 47.08.050. Services excluded from coverage. Annually, the committee

28 shall dctennine in light o f  appropriated funds and expected need the medical expenses

29 reimbursable under AS 47.08.010 - 47.08.140, except that the following are not

30 reimbursable:

31 (1) dentistry and optometry unless prescribed by a licensed dentist or

L
CSSB 306(FIN) -8-
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physician as medically necessary as the result o f the injury or illness;

(2) elective medical or surgical procedures;

(3) drugs and medications not prescribed by a licensed physician;

(4) services received as a result o f  a pregnancy or birth without 

unusual complications;

(5) private psychological or psychiatric treatment or private alcoholism 

treatment, unless not available from public agencies or programs;

(6) chiropractic services and services provided by a person who 

practices naturopathic medicine [NATUROPATHY];

(7) services not o f  a medical nature;

(8) medical services currently provided to persons in the custody o f  the 

D epartm ent o f Corrections;

(9) costs incurred before July 1976.

* Sec. 14. AS 08.45.035 and 08.45.040 are repealed.

* Sec. 15. AS 08.45.120(a)(4)(C), 08.45.120(a)(8)(B), and 08.45.125, as enacted by sec. 10 

o f  this Act, are repealed July 1,2009.

* Sec. 16. The uncodified law o f  the State o f  Alaska is amended by adding a new section 

to read:

LICENSE TO PRACTICE NATUROPATHY; TRANSITIONAL PROVISIONS. A 

license to practice naturopathy issued under AS 08.45, including a tem porary license, that is 

in effect on February 28, 2005, remains in effect for the period for w hich the license was 

issued and is considered to be a license to practice naturopathic m edicine under AS 08.45, as 

amended by this Act. However, a person who holds a license issued under AS 08.45 that is in 

effect on February 28, 2005, is subject to the authority o f the departm ent in regard to acts o f 

the licensee that occurred on or before February 2S, 2005, to impose a disciplinary sanction 

under AS 08.45.070.

* Sec. 17. AS 08.45.110, as enacted by sec. 10 o f  this Act, takes effect January 1,2007.

* Sec. 18. Except as provided in sec. 17 o f  this Act, this Act takes effect March I, 2005.
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A BILL 

FOR AN ACT ENTITLED 

"An Act relating to the practice of naturopathic medicine; and providing for an effective 

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 08.01.010(26) is amended to read: 

(26) regulation of the practice o f naturopathic medicine 

[NATUROPATHY] under AS 08.45; 

* Sec. 2. AS 08.45.010 is amended to read:

Sec. 08.45.010. Practice of naturopathic medicine [NATUROPATHY] 

without license prohibited. A person who does not hold a license issued under this 

chapter may not

m  practice naturopathic medicine [NATUROPATHY] in the states

or

(2) use anv of the following titles: "doctor of naturopathy,"

"naturopath," or "naturopathic physician" [WITHOUT A LICENSE].
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* Sec. 3. AS 08.45.020 is amended to read:

Sec. 08.45.020. Application for license. A person desiring to practice 

naturopathic medicine [NATUROPATHY] shall apply in writing to the division of 

occupational licensing o f the Department of Community and Economic Development.

* Sec. 4. AS 08 45.030 is repealed and reenacted to read:

Sec. 08.45.030. Issuance of license. The division shall issue a license to 

practice naturopathic medicine on receipt of

(1) an application on a form acceptable to the division;

(2) documentation satisfactory to the division that tire applicant

(A) is a graduate o f an approved naturopathic medical college 

or program; and

(B) has passed the naturopathic physicians licensing 

examination approved by tire division with a score that meets the requirements 

established in regulation; and

(3) all applicable fees.

* Sec. 5. AS 08.45.050 is repealed and reenacted to read:

Sec. 08.45.050. Restrictions on practice of naturopathic medicine, (a) A 

person who practices naturopathic medicine may not engage in surgery except that a 

person who practices naturopathic medicine may perform minor surgery under 

AS 08.45.120(a)(6).

(b) Notwithstanding that a specific act is within the definition o f "naturopathic 

medicine" or is described as an activity authom’.ed under AS 08.45.120. a person 

licensed under this chapter may not perform the act if  the person lacks appropriate 

education or training related to the act.

* Sec. 6. AS 08.45.060 is amended to read:

Sec. 08.45.060. Grounds for suspension, revocation, or refusal to issue a 

license. The division may deny a license to an applicant under this chapter or, 

after a hearing, impose a disciplinary sanction authorized under AS 08.45.070 on a 

person licensed under this chapter when the division finds that the applicant or 

licensee

(1) secured, or attempted to secure, a license through deceit, fraud, or

CSSB 306( ) -2-
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intentional misrepresentation;

(2) engaged in deceit, fraud, or intentional misrepresentation in the 

course of providing professional services or engaging in professional activities;

(3) advertised professional services in a false or misleading manner;

(4) has been convicted o f a felony or other crime that affects the 

applicant's or licensee's ability [TO CONTINUE] to practice competently and safely;

(5) failed to comply with this chapter, with a regulation adopted under 

this chapter, or with an order of the division;

(6) is [CONTINUED TO PRACTICE AFTER BECOMING] unfit to 

practice naturopathic medicine due to

(A) professional incompetence;

(B) addiction or severe dependency on alcohol or a drug that 

impairs the applicant's or licensee's ability to practice safely; or

(C) physical or mental disability; or

(7) engaged in lewd or inunoral conduct in connection with the 

delivery of professional service to patients.

* Sec. 7. AS 08.45 070(a) is amended to read:

(a) When it finds that a licensee under this chapter has violated AS 08.45.050 

or 08.45.120 [AS 08.45.040 - 08.45.050] or is guilty of an offense under

AS 08.45.060, the division may impose the following sanctions singly or in

combination:

(1) permanently revoke the license to practice;

(2) suspend the license for a determinate period of time;

(3) censure the licensee;

(4) issue a letter o f reprimand to the licensee;

(5) place the licensee on probationary status and require the licensee to

(A) report regularly to the division upon matters involving the 

basis of probation;

(B) limit practice to those areas prescribed;

(C) continue professional education until a satisfactory degree

of skill has been attained in areas determined by the division to need

-3-
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improvement;

(6) impose limitations or conditions on tire practice o f the licensee.

* Sec. 8. AS 08.45.080 is amended to read:

Sec. 08.45.080. Unlicensed practice o r use of title a misdem eanor. A 

person who violates [PRACTICES NATUROPATHY IN THE STATE WITHOUT A 

LICENSE IN VIOLATION OF] AS 08.45.010 is guilty of a misdemeanor and upon 

conviction is punishable by a fine o f not more than $1,000, or by imprisonment for not 

more than a year, or by both.

* Sec. 9. AS 08.45.100 is amended by adding new subsections to read:

(b) After consideration of draft regulations, if  any, prepared by the division in 

collaboration with a qualified trade association o f naturopathic physicians, tire 

department may adopt regulations to

(1) establish the standards the division will use to approve naturopathic 

medical colleges or programs for satisfaction of the requirements of 

AS 08.45.030(2)(A), 08.45.120(a)(4), 08.45 120(a)(6), and 08.45.120(a)(8); the 

standards must require, at a minimum, that tire college or program include a four-year, 

full-time resident program of academic and clinical study o f naturopathic medicine;

(2) implement the peer review process under (c) of this section;

(3) implement the continuing education requirement of AS 08.45.110;

and

(4) establish the standards under which tire division may issue 

certificates of specialty practice for a person licensed under this chapter.

(c) The division shall establish a naturopathic peer review committee 

consisting of three members appointed annually from a list of nominees presented to 

the division by an approved qualified trade association for naturopathic physicians. 

The committee members serve without compensation for their work on the committee 

but are entitled to tire travel and per dienr expenses authorized for boards and 

commissions under AS 39.20.180. The committee shall meet quarterly to review 

complaints filed with the division under this chapter. The committee shall make 

written recommendations to the division as to whether grounds for disciplinary action 

exist under AS 08.45.060 and as to appropriate disciplinary sanctions under

CSSB 3(I6( ) -4-
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AS 08.45.070 in each case under review. If the division approves the 

recommendations o f the committee, the licensee may either accept the 

recommendations o f tire committee or request a hearing before the division.

* Sec. 10. AS 08.45 is amended by adding new sections to read:

Sec. 08.45.110. Continuing education requirement. Before a license may 

be renewed, the licensee shall document to the division's satisfaction dial the licensee 

has received at least 45 hours of continuing education in naturopathic medicine in the 

previous two years, at least 15 hours o f which was instruction in pharmacology or 

pharmacotherapeutics presented by a licensed pharmacist or another professional 

approved by the division.

Sec. 08.45.120. Authorized activities; use of titles, (a) A person licensed 

under this chapter may

(1) prescribe or administer for preventive and therapeutic purposes the 

following: food, extracts of food, vitamins, minerals, enzymes, whole gland 

substances, botanical medicines, and homeopathic preparations;

(2) prescribe or administer intravenous botanicals, substances, 

vitamins, and minerals;

(3) administer health care counseling, nutritional counseling and 

dietary therapy, naturopathic physical applications, therapeutic devices, and 

nonprescription drugs;

(4) if  authorized under regulations o f the department, prescribe 

schedules IIIA, IVA, and VA controlled substances as described under AS 11.71.160, 

11.71.170, and 11.71.180 if the person has

(A) registered with the federal Drug Enforcement 

Administration;

(B) successfully completed pharmacology training from an 

approved naturopathic medical college; and

(C) entered into a collaborative agreement as described under 

AS 08.45.125 with a person or persons licensed to practice medicine under 

AS 08.64;

(5) prescribe and implement barrier devices for contraception;

WORK DRAFT WORK DRAFT 23-LS1572\S
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1 (6) perform minor surgery after providing proof satisfactory to the

2 division of successful completion o f training in minor surgery from an approved

3 naturopathic medical college;

4 (7) perform or order for diagnostic purposes a physical or orificial

5 examination, ultrasound, phlebotomy, clinical laboratory test or examination,

6 physiological function test, and other diagnostic procedures commonly used by a

7 person licensed to practice medicine under AS 08.64.230(a); and

8 (8) if  authorized under regulations of the department, prescribe legend

9 drugs or prescription drugs if the person has

10 (A) successfully completed pharmacology training from an

11 approved naturopathic medical college; and

12 (B) entered into a collaborative agreement as described under

13 AS 08.45.125 with a person or persons licensed to practice medicine under

14 AS 08.64; and

15 (9) use the title o f "doctor o f naturopathy," "naturopath," "naturopathic

16 physician," or their abbreviations.

17 (b) In this section, "legend drug" and "prescription drug" have the meanings

18 given in AS 08.80.480.

19 Sec. 08.45.125. Collaborative agreem ents for drugs, (a) A collaborative

20 agreement required under AS 08.45.120(a)(4) and (a)(8) must be in writing in a form

21 approved by the department and include

22 (1) a commitment o f at least one collaborating physician licensed to

23 practice medicine under AS 08.64 able to comply with the terms o f the agreement;

24 (2) a formulary o f  controlled substances and legend drugs or

25 prescription drugs that

26 (A) are authorized under AS 08.45.120(a)(4) and (a)(8) and

27 regulations adopted under that section that describes the standard protocols and

28 practices that must be used;

29
(B) are approved by the collaborating physician to be

30 prescribed or dispensed by the person licensed under this chapter; and

31 (C) include standard protocols and f  actices that describe the

C SS B  3 0 6 ( )  -6 -
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circumstances under which each drug on the formulary may be prescribed or

dispensed, the extent o f supervision required of the collaborating physician, if

any, and a periodic review o f the licensee's competence and standard practices;

(3) a requirement that the licensee consult with and have a patient 

protocol approved by a collaborating physician before prescribing a schedule IIIA 

controlled substance for each patient; and

(4) a requirement that the licensee review the formulary, including the 

standard practices under (2) o f this subsection, with a collaborating physician before 

executing a collaborative agreement, six months after executing tire agreement, and 

every 12 months thereafter.

(b) A collaborating physician licensed under AS 08.64 and a person licensed 

to practice naturopathic medicine under this chapter are not liable for the actions or 

inactions of the other as a result of a collaborative agreement entered into under this 

section.

(c) The licensee shall post the name of the collaborating physician under (a) of 

this section in a conspicuous location visible to patients of the licensee.

(d) Upon request, the licensee shall provide a copy o f the standard practices 

under (a)(2) of this section to a pharmacist licensed in the state.

(e) The licensee shall include the name of the collaborating physician under

(a) o f this section on each prescription written under AS 08.45.120(a)(4) or (a)(8) by 

the licensee.

Sec. 08.45.130. Fees. The division shall set fees under AS 08.01.065 for each 

of the following:

(1) a license issued under this chapter;

(2) renewal o f a license issued under this chapter.

* Sec. 11. AS 08.45.200(3) is amended to read:

(3) "naturopath ic  medicine” ["NATUROPATHY"] means the use of 

hydrotherapy, dietetics, electrotherapy, sanitation, suggestion, mechanical and manual 

manipulation for the stimulation of physiological and psychological action to establish 

a normal condition of mind and body; in this paragraph, "dietetics" includes herbal 

and homeopathic remedies.

WORK DRAFT WORK DRAFT 23-LS1572\S
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* Sec. 12. AS 08.45.200 is amended by adding new paragraphs to read:

(4) "approved naturopathic medical college or program" means a 

college or program that grants a degree of doctor o f naturopathy or doctor of 

naturopathic medicine and that

(A) is accredited by the Council on Naturopathic Medical 

Education or another accrediting agency recognized by the United States 

Department o f Education;

(B) has the status o f candidate for accreditation by an entity 

described in (A) o f  this paragraph; or

(C) has been approved under a regulation adopted by the 

department under this chapter;

(5) "department" means the Department o f Community and Economic

Development;

(6) "minor surgery"

(A) means the use of

(i) operative, electrical, or other methods for surgical

repair and care incidental to superficial lacerations and abrasions or

superficial lesions, and the removal o f foreign bodies located in

superficial tissues; and

(ii) antiseptics and local anesthetics in connection with 

methods authorized under (i) of this subparagraph;

(B) does not include use of general or spinal anesthetics, major 

surgery, surgery o f the body cavities, or specialized surgery, such as plastic 

surgery, surgery involving the eyes, or surgery involving tendons, ligaments, 

nerves, or blood vessels.

* Sec. 13. AS 47.08.050 is amended to read:

Sec. 47.08.050. Sendees excluded from coverage. Annually, the committee 

shall determine in light o f appropriated funds and expected need the medical expenses 

reimbursable under AS 47.08.010 - 47.08.140, except that the following are not 

reimbursable:

(1) dentistry and optometry unless prescribed by a licensed dentist or

WORK DRAFT WORK DRAFT 23-LS1572\S
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physician as medically necessary as the result o f the injury or illness;

(2) elective medical or surgical procedures;

(3) drugs and medications not prescribed by a licensed physician;

(4) services received as a result of a pregnancy or birth without 

unusual complications;

(5) private psychological or psychiatric treatment or private alcoholism 

treatment, unless not available from public agencies or programs;

(6) chiropractic services and services provided by a person who 

practices naturopath ic  medicine [NATUROPATHY];

(7) services not of a medical nature;

(8) medical services currently provided to persons in the custody of the 

Department o f Corrections;

(9) costs incurred before July 1976.

* Sec. 14. AS 08.45.035 and 08.45.040 are repealed.

* See. 15. AS 08.45.120(a)(4)(C), 08.45.120(a)(8)(B), and 08.45.125, as enacted by sec. 10 

of this Act, are repealed July 1,2009.

* Sec. 16. The uncodified law o f the State o f Alaska is amended by adding a new section 

to read:

LICENSE TO PRACTICE NATUROPATHY; TRANSITIONAL PROVISIONS. A 

license to practice naturopathy issued under AS 08.45, including a temporary license, that is 

in effect on February 28, 2005, remains in effect for the period for which the license was 

issued and is considered to be a license to practice naturopathic medicine under AS 08.45, as 

amended by this Act. However, a person who holds a license issued under AS 08.45 that is in 

effect on February 28, 2005, is subject to the authority of the department in regard to acts of 

the licensee that occurred on or before February 28, 2005, to impose a disciplinary sanction 

under AS 08.45.070.

* Sec. 17. AS 08.45.110, as enacted by sec. 10 o f this Act, takes effect January 1, 2007.

* Sec. 18. Except as provided in sec. 17 o f this Act, this Act takes effect March 1, 2005.

WORK DRA FT WORK DRAFT 23-LS1572\S
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CS FOR SENATE BILL NO. 306( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): SENATORS SEEK1NS, Dyson, Green

W ORK D R A FT

23-LS1572\Q  
Mischel 
4/20/04

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to the practice of naturopathic medicine; and providing for an effective 

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 08.01.010(26) is amended to read:

(26) regulation of the practice o f naturopathic medicine 

[NATUROPATHY] under AS 08.45;

* Sec. 2. AS 08.45.01C is amended to read:

Sec. 08.45.010. Practice of naturopathic medicine [NATUROPATHY'] 

without license prohibited. A person who does not hold a license issued under this 

chapter may not

(1) practice naturopathic medicine [NATUROPATHY] in thw states

or

(2) use any of the following titles: "doctor of naturopathy,11

"naturopath." or "naturopathic physician" [WITHOUT A LICENSE].
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* Sec. 3. AS 08.45.020 is amended to read:

Sec. 08.45.020. Application for license. A person desiring to practice 

naturopathic medicine [NATUROPATHY] shall apply in writing to the division o f 

occupational licensing o f the Department o f Community and Economic Development.

* Sec. 4. AS 08.45.030 is repealed and reenacted to read:

Sec. 08.45.030. Issuance of license. The division shall issue a license to 

practice naturopathic medicine on receipt o f

(1) an application on a form acceptable to the division;

(2) documentation satisfactory to the division that the applicant

(A) is a graduate o f an approved naturopathic medical college 

or program; and

(B) has passed the naturopathic physicians licensing 

examination approved by the division with a score that meets the requirements 

established in regulation; and

(3) all applicable fees.

* Sec. 5. AS 08.45.050 is repealed and reenacted to read:

Sec. 08.45.050. Restrictions on practice of naturopath ic  medicine, (a) A 

person who practices naturopathic medicine may not engage in surgery except that a 

person who practices naturopathic medicine may perform minor surgery under 

AS 08.45.120(a)(6).

(b) Notwithstanding that a specific act is within the definition of "naturopathic 

medicine" or is described as an activity authorized under AS 08.45.120, a person 

licensed under this chapter may not perform the act if  the person lacks appropriate 

education or training related to the act.

* Sec. 6. AS 08.45.060 is amended to read:

Sec. 08.45.060. G rounds for suspension, revocation, or refusal to issue a 

license. The division may deny a license to an app lican t under this chapter or. 

after a hearing, impose a disciplinary' sanction authorized under AS 08.45.070 on a 

person licensed under this chapter when the division finds that the applicant or 

licensee

(1) secured, or attem pted to secure, a license through deceit, fraud, or

WORK DRAFT WORK DRAFT 23-LS1572\Q
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intentional misrepresentation;

(2) engaged in deceit, fraud, or intentional misrepresentation in the 

course o f providing professional services or engaging in professional activities;

(3) advertised professional services in a false or misleading manner;

(4) has been convicted of a felony or other crime that affects the 

app lican t’s o r licensee's ability [TO CONTINUE] to practice competently and safely;

(5) failed to comply with this chapter, with a regulation adopted under 

this chapter, or with an order of the division;

(6) is [CONTINUED TO PRACTICE AFTER BECOMING] unfit to 

practice naturopathic medicine due to

(A) professional incompetence;

(B) addiction or severe dependency on alcohol or a drug that 

impairs the applicant's or licensee's ability to practice safely; or

(C) physical or mental disability; or

(7) engaged in lewd or immoral conduct in connection with the 

Jelivery of professional service to patients.

* Sec. 7. AS 08.45.070(a) is amended to read:

(a) When it finds that a licensee under this chapter has violated AS 08.45.050 

or 08.45.120 [AS 08.45.040 - 08.45.050] or is guilty o f an offense under

AS 08.45.060, the division may impose tire following sanctions singly or in

combination:

(1) permanently revoke the license to practice;

(2) suspend the license for a determinate period o f time;

(3) censure the licensee;

(4) issue a letter o f reprimand to the licensee;

(5) place the licensee on probationary status and require the licensee to

(A) report regularly to the division upon matters involving the 

basis o f probation;

(B) limit practice to those areas prescribed;

(C) continue professional education until a satisfactory degree

o f skill has been attained in areas determined by the division to need

WORK D RA FT WORK DRAFT 23-LS!572\Q
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improvement;

(6) impose limitations or conditions on the practice o f the licensee.

* See. 8. AS 08.45.080 is amended to read:

Sec. 08.45.080. Unlicensed practice or use of title a misdemeanor. A 

person who violates [PRACTICES NATUROPATHY IN THE STATE WITHOUT A 

LICENSE IN VIOLATION OF] AS 08.45.010 is guilty of a misdemeanor and upon 

conviction is punishable by a fine o f not more than S i,000. or by imprisonment for not 

more than a year, or by both.

* Sec. 9. AS 08.45.100 is amended by adding new subsectic*' to read:

(b) After consideration o f draft regulations, if my, prepared by the division in 

collaboration with a qualified trade association o f naturopathic physicians, the 

department may adopt regulations to

(1) establish the standards the division will use to approve naturopathic 

medical colleges or programs for satisfaction of the requirements of 

AS 08.45.030(2)(A), 08.45.120(a)(4), and 08.45.120(a)(6); the standards must require, 

at a minimum, that the college or program include a four-year, Rill-time resident 

program of academic and clinical study o f naturopathic medicine;

(2) implement the peer review process under (c) o f this section;

(3) implement the continuing education requirement o f AS 08.45.110;

and

(4) establish the standards under which the division may issue 

certificates of specialty practice for a person licensed under this chapter.

(c) The division shall establish a naturopathic peer review committee 

consisting of three members appointed annually from a list o f  nominees presented to 

the division by an approved qualified trade association for naturopathic physicians. 

The committee memb“rs serve without compensation for their work on the committee 

but are entitled to the travel and per diem expenses authorized for boards and 

commissions under AS 39.20.180. The committee shall meet quarterly to review 

complaints filed with the division under this chapter. The committee shall make 

written recommendations to the division as to whether grounds for disciplinary action 

exist under AS 08.45.060 and as to appropriate disciplinary sanctions under

CSSD 3(l6( ) -4-
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AS 08.45.070 in each case under review. If the division approves the 

recommendations o f the committee, the licensee may either accept the 

recommendations of the committee or request a hearing before the division.

* Sec. 10. AS 08.45 is amended by adding new sections to read:

Sec. 08.45.110. Continuing education requirement. Before a license may 

be renewed, the licensee shall document to the division's satisfaction that the licensee 

has received at least 45 hours of continuing education in naturopathic medicine in the 

previous two years, at least 15 hours of which was instruction in pharmacology or 

pharmacotherapeutics presented by a licensed pharmacist or another professional 

approved by the division.

Sec. 08.45.120. Authorized activities; use of titles, (a) A person licensed 

under this chapter may

(1) prescribe or administer for preventive and therapeutic purposes the

following: food, extracts o f food, vitamins, minerals, enzymes, whole gland

substances, botanical medicines, and homeopathic preparations;

(2) prescribe or administer intravenous botanicals, substances, 

vitamins, and minerals;

(3) administer health care counseling, nutritional counseling and

dietary therapy, naturopathic physical applications, therapeutic devices, and

nonprescription drugs;

(4) if  authorized under regulations of the department, prescribe legend 

drugs or prescription drugs and schedules IIIA, IVA, and VA controlled substances as 

described under AS 11.71.160, 11.71.170, and 11.71.180 if  the person has

(A) registered with the federal Drug Enforcement 

Administration;

(B) successfully completed pharmacology training from an 

approved naturopathic medical college; and

(C) entered into a collaborative agreement as described under 

AS 08.45.125 with a person or persons licensed to practice medicine under 

AS 08.64;

(5) prescribe and implement barrier devices for contraception;
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(6) perform minor surgery after providing proof satisfactory to the 

division o f successful completion of training in minor surgery from an approved 

naturopathic medical college;

(7) if  the person has entered into a collaborative agreement with a 

person or persons licensed to practice medicine under AS 08.64, perform or order for 

diagnostic purposes a physical or oriflcial examination, ultrasound, phlebotomy, 

clinical laboratory test or examination, physiological function test, and other 

diagnostic procedures commonly used by a p> rson licensed to practice medicine under 

AS 08.64.230(a); a collaborative agreement under this paragraph must be in a form 

approved by the department and include a protocol for each procedure to be ordered or 

performed and must be reviewed by the collaborating physician before 

implementation o f the agreement, six months after implementation, and every 12 

months thereafter; and

(8) use the title of "doctor o f naturopathy," "naturopath," "naturopathic 

physician," or their abbreviations.

(b) In this section, "legend drug" and "prescription drug" have the meanings 

given in AS 08.80.480.

Sec. 08.45.125. Collaborative agreem ents for drugs, (a) A collaborative 

agreement required under AS 08.45.120(a)(4) must be in writing in a form approved 

by the department and include

(1) a commitment of at least one collaborating physician licensed to 

practice medicine under AS 08.64 able to comply with the terms of the agreement;

(2) a formulary of controlled substances and legend drugs or 

prescription drugs that

(A) are authorized under AS 08.45.120(a)(4) and regulations 

adopted under that section that describes the standard protocols and practices 

that must be used;

(B) are approved by the collaborating physician to be 

prescribed or dispensed by the person licensed under this chapter; and

(C) include standard protocols and practices that describe the 

circumstances under which each drug on the formulary may be prescribed or
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dispensed, the extent o f supervision required o f the collaborating physician, if

any, and a periodic review o f the licensee's competence and standard practices;

(3) a requirement that the licensee consult with and have a patient 

protocol approved by a collaborating physician before prescribing a schedule IIIA 

controlled substance for each patient; and

(4) a requirement that the licensee review the formulary, including the 

standard practices under (2) o f this subsection, with a collaborating physician before 

executing a collaborative agreement, six months after executing the agreement, and 

every 12 months thereafter.

(b) A collaborating physician licensed under AS 08.64 and a person licensed 

to practice naturopathic medicine under this chapter are not liable for the actions or 

inactions o f the other as a result o f a collaborative agreement entered into under this 

section.

(c) The licensee shall post the name of the collaborating physician under (a) of 

this section in a conspicuous location visible to patients o f the licensee.

(d) Upon request, the licensee shall provide a copy of the standard practices 

under (a)(2) o f this section to a pharmacist licensed in the state.

(e) The licensee shall include the name o f the collaborating physician under

(a) o f this section on each prescription written under AS 08.45.120(a)(4) by tire 

licensee.

Sec. 08.45.130. Fees. The division shall set fees under AS 08.01.065 for each 

o f the following:

(1) a license issued under this chapter;

(2) renewal of a license issued under this chapter.

* Sec. 11. AS 08.45.200(3) is amended to read:

(3) "naturopath ic medicine" ["NATUROPATHY"] means the use of 

hydrotherapy, dietetics, electrotherapy, sanitation, suggestion, mechanical and manual 

manipulation for the stimulation o f physiological and psychological action to establish 

a normal condition o f mind and body; in this paragraph, "dietetics" includes herbal 

and homeopathic remedies.

* See. 12. AS 08.45.200 is amended by adding new paragraphs to read:

WORK D RA FT WORK DRA FT 23-LS1572\Q
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(4) "approved naturopathic medical college or program" means a 

college or program that grants a degree of doctor of naturopathy or doctor of 

naturopathic medicine and that

(A) is accredited by the Council on Naturopathic Medical 

Education or another accrediting agency recognized by the United States 

Department of Education;

(B) has the status of candidate for accreditation by an entity 

described in (A) of this paragraph; or

(C) has been approved under a regulation adopted by the 

department under this chapter;

(5) "department" means the Department o f Community and Economic

Development;

(6) "minor surgery"

(A) means the use of

(i) operative, electrical, or other methods for surgical 

repair and care incidental to superficial lacerations and abrasions or 

superficial lesions, and the removal o f foreign bodies located in 

superficial tissues; and

(ii) antiseptics and local anesthetics in connection with 

methods authorized under (i) of this subparagraph;

(B) does not include use of general or spinal anesthetics, major 

surgery, surgery of the body cavities, or specialized surgery, such as plastic 

surgery, surgery involving the eyes, or surgery involving tendons, ligaments, 

nerves, or blood vessels.

* Sec. 13. AS 47.08.050 is amended to read:

Sec. 47.08.050. Services excluded from coverage. Annually, the committee 

shall determine in light of appropriated funds and expected need the medical expenses 

reimbursable under AS 47.08.010 - 47.08.140, except that the following are not 

reimbursable:

(1) dentistry and optometry unless prescribed by a licensed dentist or 

physician as medically necessary as the result of the injur}' or illness;

CSSB 306( ) -8-
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1 (2) elective medical or surgical procedures;

2 (3) drugs and medications not prescribed by a licensed physician;

3 (4) services received as a result o f a pregnancy or birth without

4 unusual complications;

5 (5) private psychological or psychiatric treatment or private alcoholism

6 treatment, unless not available from public agencies or programs;

7 (6) chiropractic services and services provided by a person who

8 practices naturopath ic medicine [NATUROPATHY];

9 (7) services not o f a medical nature;

10 (8) medical services currently provided to persons in the custody of the

11 Department o f Corrections;

12 (9) costs incurred before July 1976.

13 * Sec. 14. AS 08.45.OS'! and 08.45.040 are repealed.

14 * Sec. 15. AS 08.45.120(a)(4)(C) and 08.45.125, as enacted by sec. 10 of this Act, are

15 repealed July 1,2009.

16 * Sec. 16. The uncodified law of the State of Alaska is amended by adding a new section

17 to read:

18 LICENSE TO PRACTICE NATUROPATHY; TRANSITIONAL PROVISIONS. A

19 license to practice naturopathy issued under AS 08.45, including a temporary' license, that is

20 in effect on February 28, 2005, remains in effect for the period for which the license was

21 issued and is considered to be a license to practice naturopathic medicine under AS 08.45, as

22 amended by this Act. However, a person who holds a license issued under AS 08.45 that is in

23 effect on February 28, 2005, is subject to the authority o f the department in regard to acts of

24 tire licensee that occurred on or before February 28, 2005, to impose a disciplinary' sanction

25 under AS 08.45.070.

26 * See. 17. AS 08.45.110, as enacted by sec. 10 of this Act, takes effect January 1,2007.

27 * Sec. 18. Except as provided in sec. 17 of this Act, this Act takes effect March 1,2005.

-9-
N e w  T e x t  U n d e r l i n e d  [D E LE TE D  TE X T  BRACKETED]

CSSB 306( )



O l d  r r t ^ i T "  " ^ 1  

c 3 < b p y t‘e .d

Amendment

SB 306 —  An Act relating to the practice o f  naturopathic medicine.

Page 5, !ine 16

(4) after becoming registered with the federal Drug Enforcement Administration, 
prescribe only those controlled substances allowed under Schedules III, IV and V.
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CHAPTER 45.
NATUROPATHS.

Section
010. Practice of naturopathy without license prohibited 
020. Application Tor license
030. Issuance ot license
035. Tem porary licenses
040. Disclosures required by person who practices naturopathy
050. Restrictions on practice of naturopathy
060. Grounds for suspension, revocation or refusal to issue a license
070. Disciplinary sanctions
080. Unlicensed practice a misdemeanor
090. Fraudulent license
100. Regulations
200. Definitions

Sec. 0 8 .4 5 .0 1 0 . Practice o f  naturopathy without license prohibited. A  person  m ay no i p rac tice  n a tu ro p a th y  in 
the  sta te  w ith o u t a license.

Sec. 0 8 .4 5 .0 2 0 . Application for license. A  p e rso n  d esirin g  to  p rac tice  n a tu ro p a th y  sha ll a p p ly  in w ritin g  to  the  
d iv is io n  o f  o ccu p a tio n a l licen sin g  o f  th e  D ep artm en t o f  C o m m u n ity  and  E conom ic  D evelopm en t.

Sec. 0 8 .4 5 .0 3 0 . Issuance of license. T h e  d iv is io n  sha ll issu e  a license  to  p rac tice  n a tu ro p a th y  to an ap p lican t w ho
p ro v id es p ro o f  sa tis fac to ry  to th e  d iv is io n  that th e  ap p lican t has rece iv ed  a  deg ree  from  an acc red ited  fo u r-y ea r
co lleg e  o r  u n iv ers ity , and

(1 ) on o r  b e fo re  D ecem b er 3 1 , 1987, has g rad u a ted  from  a sch o o l o f  na tu ro p a th y  that req u ired  fo u r y ea rs  o f  
a tten d an ce  a t the  sch o o l and a f te r  g ra d u a tio n  has rece iv ed  a  license  in a n o th e r s ta te  a fte r passin g  an  ex am in atio n  fo r 
licensu re  in th a t sta te  and is licen sed  b y  a  s ta te  at th e  tim e  o f  ap p lica tio n ; o r

(2 ) a fte r  D ecem b er 31 , 1987, has
(A ) g rad u a ted  from  a sch o o l o f  n a tu ro p a th y  that requ ired  four y ea rs  o f  a tten d an ce  a t th e  schoo l an d  at the 

tim e o f  g rad u atio n  th e  schoo l w a s  a cc red ited  o r  a  can d id a te  fo r acc red ita tio n  by the  C ouncil on  N a tu ro p a th ic  
M ed ica l E duca tion  o r a  su ccesso r o rg a n iz a tio n  reco g n ized  b y  th e  U nited  S ta tes D epartm en t o f  E d u ca tio n ; an d

(B ) passed  th e  N a tu ro p ath ic  P h y s ic ian s  L iccnsin  E xam ination .

Sec. 0 8 .4 5 .0 3 5 . Tem poiary licenses, (a ) T h e  d iv is io n  sha ll issue a tem p o rary  license to p rac tice  n a tu ro p a th y  to 
an  ap p lican t w h o  has ap p lied  fo r  an d  is q u a lified  to  take th e  nex t N a tu ro p ath ic  P hy sic ian s L icensing  E x am in atio n  
o ffe red  a fte r  th e  da te  o f  ap p lica tio n  an d  p ro v id es p ro o f  sa tis fac to ry  to  the  d iv is io n  that the ap p lican t

( 1) m ee ts the req u irem en ts  o f  A S  0 8 .4 5 .0 3 0 (2 )(A ); and
(2 ) h a s  no t p rev iously  failed  the  N a tu ro p a th ic  P h y sic ian s L icensing  E xam ination .

(b )  A tem p o rary  license  issued  u n d e r  (a ) o f  th is  sec tio n  te rm in ates on  th e  date
(1 ) the resu lts  o f  the ex am in a tio n  th e  ap p lican t ag reed  to tak e  u n d e r  (a) o f  this section  a rc  reported  b y  the  

te s tin g  a u th o rity  i f  th e  ap p lican t fa iled  th e  ex am in a tio n ; o r
(2 ) o f  th e  N a tu ro p ath ic  P h y s ic ian s L icen sin g  E x am in atio n  that the  ap p lican t ag reed  to  tak e  un d er (u) o f  th is  

sec tio n  i f  the ap p lican t fails to tak e  th e  ex am in atio n .
(c ) A tem p o iary  license  h o ld e r m ay  p rac tice  o n ly  in the  o ffice  o f  a  n a tu ropath  licensed  by  th is stutc.

See. 08.45.040. Disclosures required by person who practices naturopathy, (a ) A perso n  w h o  p ra c tic e s  
n a tu ro p a th y  sha ll c learly  d isc lo se  that th e  n e rso n ’s tra in in g  and  p rac tice  is in na tu ropathy

(1 ) to each  pa tien t; and
(2 ) on  a ll m ateria l used  in th e  p rac tice  o f  n a tu ro p a th y  and  m ade  av a ilab le  to p a tien ts  o r  to th e  public .

(b )  A perso n  w ho  p ractices n a tu ro p a th y  w ith o u t b e in g  co v ered  b y  m alp rac tice  insu rance  shall d isc lo se  to each  
p a tic ia  that th e  pe rso n  docs no t have the  in su rance .

Sec. 0 8 .4 5 .0 5 0 . Restrictions on practice of naturopathy. A perso n  w ho  p rac tices na tu ro p a th y  m ay  no t
( 1) g ive, p rescrib e , o r  reco m m en d  in th e  p rac tice

(A ) a  p rescrip tio n  d rug ;
(B , a co n tro lled  su bstance;
(C ) a  po ison ;

(2 ) en g ag e  in surgery ;
(3 ) u se  the  w ord  "p h y s ic ian ”  in th e  p e rso n ’s title.
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Sec. 08.45.060. Grounds for suspension, revocation or refusal to issue a license. T h e  d iv is io n  m ay , a f te r  a 
h earin g , im pose  a d isc ip lin a ry  san c tio n  on  a  p e rso n  licen sed  u n d e r th is ch ap ter w h en  the  d iv is io n  finds th a t the 
licensee

( 1) secu red  a license  th ro u g h  d ece it, fraud , o r  in ten tional m isrep resen ta tio n ;
(2 ) eng ag ed  in d ece it, fraud , o r  in ten tio n a l m is rep re sen ta tio n  in the  cou rse  o f  p ro v id in g  p ro fess io n a l se rv ice s

o r  en g ag in g  in p ro fessio n al ac tiv ities;
(3 ) ad v ertised  p ro fess io n a l se rv ices in a  false o r  m islead in g  m anner;
(4 ) has been co n v ic ted  o f  a fe lony  o r  o th e r  c rim e  that a ffe c ts  the lic en see ’s a b ility  to  c o n tin u e  to  p rac tice

co m p e ten tly  a n d  sa fe ly ;
(5 ) fa iled  to  co m p ly  w ith  th is ch ap ter, w ith  a reg u la tio n  a d o p te d  u n d e r th is c h ap te r , o r w ith  an  o rd e r o f  the 

d iv is ion ;
(6 ) con tin u ed  to p ra c tic e  a fte r  b eco m in g  u n fit d u e  to

(A ) p ro fess io n a l in co m p eten ce ;
(B ) a d d ic tio n  o r  se v e re  d ep en d en cy  on a lco h o l o r  a  d ru g  that im pairs th e  l ic e n se e 's  ab ility  to  p rac tice

safely ;
(C ) p h y sica l o r  m en ta l d isab ility ;

(7 )  en g ag ed  in lew d o r  im m oral co n d u c t in co n n ec tio n  w ith  th e  d e liv e ry  o f  p ro fessio n al se rv ice  to  p a tien ts .

S ec . 0 8 .4 5 .0 7 0 . Disciplinary sanctions, (a ) W h en  it finds th a t a  licensee  u n d e r  th is  c h ap te r  has v io la ted  
A S 0 8 .4 5 .0 4 0  - 0 8 .4 5 .0 5 0  o r  is  g u ilty  o f  a n  o ffen se  un d er A S 0 8 .4 5 .0 6 0 , th e  d iv is io n  m ay  im p o se  th e  fo llow ing  
san c tio n s s in g ly  o r in co m b in a tio n :

(1 ) p e rm an en tly  re v o k e  the  license  to  p ractice ;
(2 ) su sp en d  the license  fo r a  d e te rm in a te  p e rio d  o f  tim e;
(3 ) cen su re  th e  licen see ;
(4 ) issue a  le tte r  o f  rep rim an d  to the  licen see ;
(5 ) p lace th e  licen see  o n  p ro b a tio n ary  s ta tu s an d  requ ire  the lic en see  to

(A ) rep o rt re g u la rly  to  the  d iv is ion  upo n  m atte rs  in v o lv in g  the  basis  o f  p ro b a tio n :
(B ) lim it p rac tice  to  th o se  a rea s  p rescrib ed ;
(C ) co n tin u e  p ro fessio n al e d u ca tio n  u n til a sa tis fac to ry  deg ree  o f  sk ill has  b een  a tta in ed  in  a reas 

de te rm in ed  b y  the  d iv is io n  to  n eed  im provem en t;
(6 ) im p o se  lim ita tio n s o r  co n d itio n s on  the  p rac tice  o f  the licensee.

(b ) T h e  d iv is io n  m ay  w ith d raw  p ro b a tio n ary  s ta tu s o f  a  licen see  i f  it fin d s that th e  d e fic ien c ie s  th a t req u ired  the 
san c tio n  hav e  been  rem ed ied .

(c) T h e  d iv is io n  m ay  su m m arily  su sp en d  a  license  b e fo re  final h ea rin g  o r  d u rin g  the  a p p ea ls  p ro c ess  i f  the 
d iv is ion  finds that the  licen see  p o se s  a c le a r  and im m ed ia te  d a n g e r to the p ub lic  h ealth  an d  sa fe ty  i f  th e  licensee  
co n tin u es to  p ractice . A  licen see  w h o se  license  is su sp en d ed  u n d e r th is  sec tio n  is e n titled  to a h earin g  b y  the  d iv ision  
no  la te r th an  seven  d a y s  a fte r  th e  e ffec tiv e  d a te  o f  th e  o rd e r. T h e  lic en see  m ay  ap p ea l the su sp en s io n  a f te r  a h earin g  
to  a  court o f  co m p eten t ju risd ic tio n .

S ee . 08.45.080. Unlicensed practice a misdemeanor. A perso n  w h o  p rac tices n a tu ro p a th y  in the  s ta te  w ith o u t a 
license  in v io la tion  o f  A S  0 8 .4 5 .0 1 0  is g u ilty  o f  a m isd em ean o r, an d  upon co n v ic tio n  is p u n ish a b le  b y  a  fine o f  n o t 
m ore  than  SI ,000 , o r  by  im p riso n m en t fo r n o t m o re  th an  a y ea r, o r b y  both.

Sec. 0 8 .4 5 .0 9 0 . Fraudulent license. A  p erso n  w ho  ob tain^  o r  a ttem p ts to ob ta in  a  n a tu ro p a th ic  licen se  by  
d ish o n est o r  frau d u len t m ean s, o r  w h o  fo rges, co u n te rfe its , o r  frau d u len tly  a lte rs  a  n a tu ro p a th ic  license  is p u n ish a b le  
by  a fin e  o f  not m ore  than  S 5 0 0 , o r  by  im p riso n m en t for n o t m ore  than  six  m on ths, o r  by  b o th .

Sec. 08.45.100. Regulations. T h e  D ep artm en t o f  C o m m u n ity  an d  E conom ic  D ev e lo p m en t shall a d o p t reg u la tio n s 
to  im p lem en t th is chap ter.

Sec. 08.45.200. Definitions. In th is chap ter,
(1 ) "co n tro lled  su b s ta n c e"  has the  m ean in g  g iv en  in A S  11 .71 .900;
(2 ) “d iv is io n ” m ean s (he d iv is io n  o f  o ccu p a tio n a l licen sin g  in the  D ep artm en t o f  C o m m u n ity  and  E conom ic  

D evelopm en t;
(3 ) “ n a tu ro p a th y "  m ean s th e  use  o f  h y d ro th erap y , d ie te tic s , c lec ti a th c rap y , san ita tio n , su g g estio n , m ech an ica l 

and rnunual m an ip u la tio n  fo r the  s tim u la tio n  o f  p h y sio lo g ica l a n d  p sy ch o lo g ica l ac tio n  to estab lish  a norm al 
co n d itio n  o f  m ind  and  body ; in th is p a rag rap h , “ d ie te tic s’’ in c lu d es h e rb a l an d  h o m eo p a th ic  rem ed ies.


