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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1
2004 LEGISLATIVE SESSION Bill Version: 3B295
(S) Publish Date: 2/19/04
Revision Date/Time (Note if correction): Dept. Affected: Natural Resources
Title Extend Navigable Waters Commission RDU Resource Development
Component RS 2477/Navigability
Sponsor Senator Therriault
Requester Senate Resources Component No. 2226
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2003 FY 2010
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING **** INDETERMINATE ****

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL ""INDETERMINATE*"*

Estimate of any current year (FY2004) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

SB 295 extenco the Navigable Waters Commission for Alaska until September 18, 2006. The
Commission is charged to establish a joint state/federal process for determining what waters in Alaska are
navigable and are therefore, state owned. DNR assumes that a joint federal/state commission would
share the costs of the Commission. This Commission has not been established on the state or federal
side. In addition, there has been no funding appropriated for establishment of the state Commission.

DNR assumes that the Commission will not be established and staffed until the federal counterpart to the
Commission is established. The State costs are therefore unknown and there is currently no federal
legislation pending. DNR submits an indeterminate fiscal note.

Prepared by: Dick Mylius Phone 907-269-8532
Division Mining. Land & Water Date/Time 2/18/04
Approved by: Thomas Irwin, Commissioner Date 2/18/04
Agency Natural Resources

(Revised 9/2003 OMO) Page 1of 1
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SENATOR
GENE THERRIAULT While in session
Mailing Address: State Capitol
119 N. Cushman, Suite 101 Juneau, Alaska
Fairbanks, Alaska 99701 99801-1182
(907) 486-0857 (907) 465-4797
Fax: (907) 468-4271 Fax: (907) 465-3884

Sponsor Statement
SB295

Senate Bill 295: "An Act extending the termination date of the Navigable Waters
Commission for Alaska; and providing for an effective date."

Sponsor: Senator Gene Therriault

Senate Bill 295 would extend the life of the Join*T ’eral and State Navigable Waters
Commission for Alaska until 2006.

The commission’s purpose is to expedite the title process to the state’s submerged lands,
to determine which bodies of water are navigable or non-navigable, and to recommend
ways to improve the water navigability determination process and quickly clear title to
the state’s submerged lands. It would consist of seven federal and seven state
representatives.

At statehood, Alaska was granted title to all the submerged land under the state’s
navigable waters and marine waters out to three miles off shore, with the exception of
federal land withdrawn at statehood. But the state and federal governments have been
locked in a decades-old dispute over which waters are navigable, and fewer than 20 rivers
have been deemed navigable by federal courts. The ownership of more than 60 million
acres is at stake.

In 2002, the Twenty-Second Alaska State Legislature passed Senate Bill 219 to authorize
the state’s portion of the commission. Unfortunately, the federal authorization did not
pass that year, and the state’s authorization is now set to expire. Senate Bill 295 will
extend the sunset date for an additional two years in the hope that federal lawmakers will
grant the federal authorization needed to create this commission.

Email: Senntor_Gene_Therriaull<iSI(igis state ak.us
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Chapter 071

Chapter: CHO71

Source: CSSB 219(HN)

Action Date: June 20, 2002
Effective Date: September 18, 2002

02

AN ACT

Establishing and relating to the Navigable Waters Commission for Alaska.

* Section 1. The uncodificd law of the State of Alaska is amended by adding a new section to read:
STATE POLICY. The legislature determines that the efficient and orderly development of the state will be better

achiev cd if the state and the federal governments join together in a carefully coordinated approach to land and water use planning
and management. The legislature recognizes that, although the state is the primary trustee of public trust resources, it is in the
best interest of the citizens if the state and federal governments, as designated stewards of these resources, cooperate to the
maximum extent possible in determining their uses. However, the legislature also recognizes that, even without federal
participation, the state must proceed to make management decisions. The state is particularly blessed with significant water
resources that are invaluable in numerous ways to state residents and all citizens of the United States. W ith the massive numbers
of navigable waterways and bodies of water in the state, the task of resolving submerged land ownership and navigable water
determinations has been painfully slow, counter-productive from an orderly resource management standpoint, and costly as the
slate, private landowners, and the federal government attempt to initiate long-range planning processes. For this reason, it is
determined by the legislature that the Slate of Alaska and the United Slates should cooperate in establishing ajoint state and
federal commission or, if the federal government elects not to participate, a stale commission must be established to proceed
efficiently and effectively to

(1) expedite the process of quieting legitimate title to the state’s submerged lands;

(2) determine, to the extent possible, which bodies of water arc navigable or non-navigable; and

(3) provide recommendations to the state and the federal governments concerning ways to improve the
process of mailing navigability determinations and ways to quiet title to the state's submerged lands fairly and expeditiously.

* Sec. 2. The uncodificd law of the Stale of Alaska is amended by adding a new section to read:
NAVIGABLE WATERS COMMISSION FOR ALASKA, (a) A Navigable Waters Commission for Alaska is

established. If authorized by federal law, the commission shall be ajoint federal and state commission.

(b) The governor or the governor's designee shall serve as chair of the commission. If federal participation is
authorized by federal law, the member appointed by the President of the United States or the United States Secretary of the
Interior shall serve as co-chair of the joint commission. The chair or co-chairs of the commission shall call meetings.

(c) If ajoint commission is formed, four state and four federal members of the commission constitute a quorum, and
all decisions of the commission require concurrence by at least four state and four federal members of the commission.
Otherwise, four state members of the commission constitute a quorum, and all decisions of the commission require concurrence
by at least four members.

(d) A vacancy in the membership of the commission does not affect its powers. The vacancy shall be filled in the same



manner in which the original appointment was made.
(e) Subject to procedures adopted by the commission, the chair or co-chairs, in accordance with applicable laws, may
(1) appoint and fix the compensation of the commission staff and personnel as they consider necessary; and
(2) procure temporary and intermittent services.

* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to read:
MEMBERSHIP OF THE COMMISSION, (a) The state membership on the Navigable Waters Commission for Alaska

is composed of the governor or the governor's designee, two members appointed by the governor, two members appointed by the
president of the senate, and two members appointed by the speaker of the house, all of whom serve at the pleasure of the
appointing authority.

(b) The membership also includes individuals appointed under federal law if ajoint commission is authorized.

* Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section to read:
COMPENSATION AND PER DIEM, (a) A state member of the Navigable Waters Commission for Alaska who is a

state officer or employee serves without compensation in addition to that received for regular employment. Other state members
of the commission receive compensation as authorized for the Board of Fisheries under AS 16.05.290.

(b) State members of (he commission are entitled to per diem and travel expenses authorized by law for boards and
commissions under AS 39.20.180.

*Sec. 5. The uncodificd law of the Stale of Alaska is amended by adding a new section to read:
DUTIES OF THE COMMISSION. The Navigable Waters Commission for Alaska shall

(1) establish a process for researching navigability determinations that affect land title;

(2) develop procedures for involving private landowners and the general public in the navigability
determination process of the commission;

(3) undertake a process of navigable and non-navigable waters identification under criteria established in
law;

(4) make recommendations to improve coordination and consultation between the slate and federal
governments in making navigability determinations and decisions concerning title to submerged lands.

* Sec. 6. The uncodified law of the State of Alaska is amended by adding a new section to read:
HEARINGS. The Navigable Waters Commission for Alaska or. on the authorization of the commission, any

subcommittee or member of the commission may, for the purposes of carrying out its duties, hold hearings, take testimony,
receive evidence, print or otherwise reproduce and distribute all or part of commission proceedings and reports, and sit and act at
those times and places as the commission, subcommittee, or members consider desirable.

* Sec. 7. The uncodificd law of the Stale of Alaska is amended by adding a new section to read:
INFORMATION FOR THE COMMISSION. Each agency, department, board, or commission of the state government

is authorized to furnish to the Navigable Waters Commission for Alaska, upon request of a chair or co-chair, information the
commission considers necessary to carry out its functions under this Act.

*Sec. 8. The uncodified law of the State of Alaska is amended by adding a new section to read:
REPORTS, (a) On or before January 31 ofeach year, the Navigable Waters Commission forAlaska shall submit to

the President of the United States, the United States Secretary of the Interior, the United States Congress, the governor, and die
state legislature a written report describing us activities during the preceding year and its recommendations regarding its duties
under sec. 5 of this Act.
(b) The commission shall submit its final comprehensive report at least 10 days before the dale the commission is
terminated.

mSec. 9. The uncodificd law of the State of Alaska is amended by adding a new section to read:
TERMINATION OF THE COMMISSION. The Navigable Waters Commission for Alaska isterminated twoyears

after the effective date of this Act.



ALASKA STATE LEGISLATURE
CONFLICTS CONCERNING TITLE TO SUBMERGED LANDS IN ALASKA

By: Ron Somerville, Resource Consultant
and
Ted Popely, Legal Counsel

Updated: 02/11/04

Statehood Entitlement - Submerged L.'nds

Alaska became a state in 1959 and under the Equal Footing Doctrine and the Submerged Lands Act
inherited title to almost 60+ million acres of submerged lands. Unfortunately, since statehood, less
than 20 rivers have been determined to be navigable by the federal courts. Although BLM has made
numerous navigability determinations and the Department of the Interior is presently working
positively with the state to identify and issue a “Recordable Disclaimer of Interest" for navigable
waterways, the process is still painfully slow. Considering the fact that Alaska contains 20,000+
potentially navigable rivers and well over 1,000,000 lakes that could qualify as navigable, it could take
several life-times and billions of litigation dollars before Alaska realizes its entitlement, ifat all. In
addition, the passage oftime weakens the state’s ability to provide the factual determinations necessary'
to prove in a federal court that a waterbody was navigable at the time of statehood.

Issues of State Ownership of Submerged Lands

Alaska faces two types of legal hurdles in establishing its entitlement to submerged lands. Its most
critical problem is to establish, in an efficient and timely manner, which of the state’s rivers and lakes
are navigable. Alaska’s second hurdle is to determine which submerged lands the United States legally
withdrew prior to statehood. The state’s attempts to resolve these issues are thwarted by the extremely
narrow interpretation the United States gives to the federal Quiet Title Act and by the lack of a non-
judicial process to determine title.

The Basis of the State’s Claim of Title to Submerged Lands

Alaska owns the submerged lands underlying navigable waters and marine waters seaward three miles
by virtue ofthe Equal Footing Doctrine and the Submerged Lands Act of 1953. The Equai Footing
Doctrine dictates that new states enter the Union with all of the powers of sovereignty and jurisdiction
that pertain to the original states. When a state enters the Union, it takes title to the lands underlying
navigable waters and between mean high and mean low tide as a matter of constitutional right, subject
only to the paramount federal power to control the waters for navigation in interstate and foreign
commerce. The Submerged Lands Act conveys lands under marine waters and also includes lands
underlying inland navigable waters to confirm their automatic passage under the equal footing
doctrine.



For purposes oftitle to submerged lands, waters are navigable when they are used or susceptible of
being used in their natural and ordinary condition as highways for commerce over which trade and
travel may be conducted. Unfortunately, only a handful ofwaterways have been adjudged navigable
since Alaska’s statehood, because of the unwillingness ofthe United States to settle navigability issues

outside litigation, and because ofthe jurisdictional difficulties of litigating navigability against the
United States.

Despite the Equal Footing Doctrine and the Submerged Lands Act, the United States claims title to
most or all ofthe state’s submerged lands within the 25% of Alaska that the federal government had
reserved before statehood. This issue is governed by Utah Division ofLands v. United States, 482 U.S.
193 (1987). Commonly referred to as the “Utah Lake” case. In Utah Lake, the court held that in order
to establish that it retained title to submerged land within a reservation, the United States must
establish (1) that Congress clearly intended to include submerged lands in the withdrawal, and (2) that
Congress affirmatively intended to defeat the future state’s title to submerged lands. In Utah Lake, the
court found that the United States did not establish congress’ intent to include the lake-bed in the
reservation, despite the fact that the purpose of the reservation was to preserve the lake for a reservoir.

Navigable Waters Jurisdictional Issues

Some federal agencies have issued regulations governing activities on navigable waters flowing
through federal lands. The extent of their authority to do so is unclear. In some instances the agency
may have Commerce Clause authority (e.g. promulgating regulations to implement environmental
laws) but the more difficult question is the scope of an agency’s authority whose mandates are not
directly related to water, but are tied to land management, such as the National Forest Service,
National Park Service, National Fish and Wildlife Service and Bureau of Land Management. The
Court of Appeals for the Eighth Circuit has held that some agencies may regulate non-public lands
under the Property Clause if the activities could negatively affect the purpose of the federal
reservation. In Alaska, the more common scenario is an agency restricting public access on navigable

waters within a reservation, such as requiring restrictive permits to conduct commercial activities on a
waterway.

Navigability Criteria Conflicts

Where title to submerged lands is at stake, the dispositive issue is usually the navigability of the waters
that overlie them. The United States Bureau of Land Management (BLM) makes navigability
determinations infrequently, only for lakes less than 50 acres and rivers less than three chains (198
feet) wide, and only when it is conveying the adjacent uplands. When waterways are larger than these
measurements BLM conveys the adjacent and non-submerged land without navigability
determinations. Even when BLM finds a smaller waterway non-navigable, however, it maintains that

the determination is relevant only to the amount of acreage it is conveying and does not reflect a
federal position on title.

The greatest hurdle to overcome in the State’s efforts to identify and manage navigable waters has
been the long-standing differences of opinion between the State of Alaska and the United States
regarding the application of the test for determining title navigability. Navigability is a question of
fact, not a simple legal formula. Variations in waterbody use that result from different physical



characteristics and transportation methods and needs must be taken into account. There are many legal
precedents for determining navigability in other states based upon the particular facts presented in
those cases.

The physical characteristics and uses of a waterbody used by the State for asserting navigability
“criteria,” are based upon legal principles that have been established by the federal courts. These
criteria are applied to rivers, Ickes, and streams throughout the State and take into account Alaska’s
geography, economy, customary modes of water-based transportation, and the particular physical
characteristics ofthe waterbody under consideration.

To resolve these navigability criteria disputes, the State has actively pursued a limited number of court

cases challenging particular findings of non-navigability by the federal government. Some of the
important cases are:

Gulkana River. In this case, both in the U.S. District Court and on appeal to the U.S. Court of
Appeals, the federal courts rejected the federal government’s restrictive interpretation of the
phrase “highway of commerce” in the title navigability test. The federal district court stated
that to demonstrate navigability, it is only necessary' to show that the waterbody is physically
capable of “the most basic form of commercial use: the transportation of people or goods.”
Because the Gulkana River can be used for the transportation of people or goods, the Gulkana
River was found navigable. The court of appeals found that the modern use of the Gulkana
River for guided hunting, fishing, and sightseeing trips is a commercial use and, since the
physical characteristics ofthe river have not significantly changed since 1959, provides
conclusive evidence that the river was susceptible of commercial use at statehood. The court
also found that modem inflatable rafts can be used to establish navigability. In 1990, the U.S.
Supreme Court denied the request to review and overturn the decision and, thus, the Gulkana
River precedent is now binding on all future navigability determinations in Alaska.

Kandik, Nation and Black Rivers. In this case, the State and Doyon Limited successfully
established that the use or susceptibility of use of a river or stream by an 18-24 foot wooden
riverboat capable of carrying at least 1,000 pounds of gear or supplies is sufficient to establish
navigability. Based upon the use ofthese types of boats for the transportation of goods and
supplies by trappers, as well as extensive historic and contemporary canoe use, the federal
courts found the Kandik and 'Nation rivers navigable and, due to a technical interpretation of
the federal Quiet Title Act, failed to rule on the Black River. The Department of the Interior
issued a “Recordable Disclaimer of Interest” for the Black River, however, in 2003.

Alagnak River, Nonvianuk River, Kukaklek Lake and Nonviar.uk Lake. In this federal
district court case, the AJagnak River, Nonvianuk River, Kukaklek Lake and Nonvianuk Lake
were all found navigable. Their primary transportation use is for commercially guided hunting,
fishing, and sightseeing and for government research and management. They also serve as a

means of access for local residents to their homes and to the surrounding areas for subsistence
hunting and fishing.



From the standpoint of the public, the state and the federal governments both contribute to the
confusion over navigability determinations. The State Policy on Navigability adopted by the Alaska
Department ofNatural Resources includes the following explanations:

“When information is lacking, and it must make a navigability determination, the state
is forced to rely solely upon the physical characteristics shown on maps and aerial
photographs. In these cases, the state identifies as navigable all streams depicted on the
U.S.G.S. maps with double lines (generally at least 70 feet wide) and having an average
gradient over the length of the stream of no more than 50 feet per mile.”

“Streams depicted with single lines, although narrower in width, may also be listed as
potentially navigable if they have gradients of substantially less than 50 feet per mile
and are at least 10 miles.”

“If a lake is totally isolated, it will be included on the state’s navigability maps ifit is at
least 1 '/t miles long. That length insures that the lake can be used as a highway.”

“An isolated lake might need to be 2-3 miles long to be included on the state’s
navigability maps.”

“...those lakes which are shown on maps and aerial photographs as having a navigable
water connection with other navigable waters, or which are accessible by short overland
portages, are considered navigable regardless ofthe size of the lake.”

Clouded Titles Due to Erroneous Navigability Determinations

The standard procedures for surveying and conveying federal land are found in the Manua' r
Instructions for the Survey ofthe Public Lands ofthe United States. Under those procedu
consistently used in every public land state except Alaska, only uplands are surveyed and cruv  d n
fulfillment of acreage entitlements, not submerged lands. The survey rules require that all lakes jO
acres or larger, and rivers and streams three chains (198 feet) in width or wider, regardless of
navigability, be meandered rivers, lakes, and streams is not included in computing the amount of land
involved in the conveyance.

In Alaska, however, the federal government had not consistently followed these survey rules. Until
1983, the federal government treated submerged lands the same as uplands. All bodies ofwater that
were considered non-navigable by the federal government, regardless of size, were surveyed as though
they were uplands and the acreage of submerged lands were charged against the total acreage
entitlement.

Because of these conveyance procedures, the navigability of waterbodies in Alaska has been an issue
of contention since the enactment of the Alaska Statehood Act and ANCS A. In addition to the
problems caused by a lack of information about many waterbodies, the situation was exacerbated by
the narrow definition of navigability used by the federal government. Hundreds of rivers, lakes and
streams considered navigable by the state were determined non-navigable by the federal government.



In 19S3, the Department of the Interior agreed that the standard rules of survey should be followed for
land conveyances in Alaska. The recipients of conveyances from the federal government are charged
only for the amount of public land is calculated by the survey, which does not include the areas of
meandered rivers, lakes and streams. This decision by the Department ofthe Interior was legislatively
approved in 1988.

Despite the fact that the use of these survey procedures has eliminated many of the land conveyance
problems after 1983, a major problem concerning navigability decisions made by the federal
government under the old system remains unresolved. At issue are the hundreds of erroneous non-
navigability decisions and the resulting submerged land conveyances made to ANCSA corporations in
previous years. This issue becomes more critical as efforts are made by the federal government to
establish a deadline for completing land conveyances. ANCSA corporations may be unable to replace
erroneously conveyed submerged lands if the selection process had been terminated.

Difficulties Quieting Title to Submerged Lands

The State must file a Quiet Title Action in federal court to definitively resolve a dispute with the
federal government regarding ownership of a navigable water body. The federal government has made
it very difficult to quiet title. The Quiet Title Act provides that the United States may be named as a
party defendant in a civil action “to adjudicate a disputed title to real property in which the United
States claims an interest.” 28 U.S. C. §2409a(a). The United States has adopted avery narrow view
of the term “claims and interest,” asserting that the federal court has no jurisdiction to hear quiet title
actions against it unless the federal government actively and expressly asserts an interest in the lands.
In the context of the submerged lands, this will occur only in rare circumstances.

While the Ninth Circuit Court of Appeals has decided that a federal non-navigability decision is a
sufficient federal claim of interest to give the courtjurisdiction under the Quiet Title Act, for these few
waterways the State still may be unable to get ajudgment, for the following reason. The State receives
notice of a non-navigability determination when BLM issues a conveyance decision. Both because the
State must give ISO days notice under the Quiet Title Act before filing a complaint, and because a
preliminary injunction to prevent the conveyance is unavailable under the Quiet Title Act, the United
States will likely convey the lands to athird party before the State can do anything to prevent it, and
the State could arguably lose its cause of action against the United States.

Therefore, the State iarely has a viable cause of action to qgiriet title to submerged lands. The United
States is in virtually the same position it was before the Quiet Title Act was passed: it controls when
and how a court resolves title disputes. The exception to this general rule will be title disputes based
on the issue of whether the United States defeated the State’s right to submerged lands before
statehood, where the United States has expressly taken a position.

The final legal determination of whether a water-body is navigable is a complex process requiring
factual determinations that a waterway had been effectively used for commerce prior to statehood. In
the States’ litigation to quiet title to the Black, Kandik, and Nation Rivers in northeast Alaska, a panel
for the Ninth Circuit Court of Appeals noted in January, 2000:



“There is also a serious policy concern in favor of allowing resolution of disputes based on the
United States’ inchoate claim to everything in Alaska but what it has disclaimed. Eventually,

all the witnesses will be dead, reducing the reliability of litigation. Someone who used one of
these rivers in 1959 at age 20 is now 60. The population in the area was so sparse at all
relevant times - probably no more than a couple of hundred people who might have used the
three rivers during the relevant time, most too young to have relevant knowledge or too old to
have survived the forty years since statehood - that a few deaths by old age can remove most or
all the knowledgeable witnesses. Also, a state entitled as of 1959 to all the incidents of
ownership in its rivers, yet still deprived of clear title forty years later, is effectively deprived of
what it is entitled to under the equal footing doctrine.”

In addition, the process has become incomprehensibly complicated and expensive. A case in point is
the quiet title action by the State to resolve submerged lands ownership under the Black, Kandik and
Nation rivers in northeast Alaska. These three rivers clearly meet the criteria established by the federal
courts for determining navigability in Alaska. Despite the fact that no one contested the State’s claim
that these three rivers met the federal courts criteria for determining navigability, this case took nine
years and upwards of a million of state and federal dollars to litigate, eventually resulting in the State
winning two ofthe three cases and achi wing no solution on the third.

Solutions Through Administrative Action - Recordable Disclaimer of Interest

Following meetings with the Legislative leadership in 2002, the Department of the Interior offered to
examine the possibility ofusing a “Recordable Disclaimer of Interest” as a means of resolving
submerged lands title disputes between the state and the federal government. In 2003, the Department
ofthe Interior issued a “Recordable Disclaimer of Interest” in the Black River located in Northeast
Alaska. This River was one ofthree rivers in that region that the ownership ofthe submerged lands
was not resolved through litigation.

The legislature, through Legislative Budget and Audit, has funded a special project for the Alaska
Departments of Natural Resources and Fish and Game to expedite the petition process to the
Department of the Interior for issuing “Recordable Disclaimers of Interest” for navigable waters and
RS 2477 Rights-of-way. The major emphasis of the project has been directed at navigable waters.
Some petitions are pending and others are due to be submitted early in 2004.

Solutions Through Federal Legislation

A. Changes to the Quiet Title Act. The precise issue in dispute between the state and the United
States is what should require the United States to “claim an interest” so as to trigger jurisdiction
under the Quiet Title Act. A provision inthe Quiet Title Act that defines this phrase broadly
enough to permit the state to quiet title to its submerged lands would resolve the issue. This
would require a definition that makes the existence of a legal cloud on title sufficient to
constitute a federal claim of interest, so that the United States’ refusal to take a position as to
navigability for title purposes of waters on federal lands would give the state a cause of action
in federal court.



B. Joint State/Federal Navigable Waters Commission. In 1971, Congress and the State of
Alaska respectively created a Joint Federal/State Land Use Planning Commission for Alaska to
assist in the massive land-use planning process following passage of the Alaska Native Claims
Settlement Act. The State Legislature passed a bill in 2002 to create a similar State/Federal
Commission for the purpose of expediting navigability determinations and providing
recommendations for ways to improve the process of making water use and navigability
decisions in Alaska. Similar legislation was introduced in Congress by the Alaska delegation
to create the federal portion of the Commission. Unfortunately, this legislation did not pass as
the federal and state administrations looked for other ways to accelerate title dispute
resolutions.

Examples of Navigability Complexities & Additional Information

Appendix A is a copy ofthe State of Alaska’s August 27, 1992 notice to Secretary ofthe Interior,
Manuel Lujan, Jr. of its intent to quiet title to submerged lands described under 194 specific water-
bodies in Alaska. Similarly, Appendix B contains a copy of the official notice to Secretary of the
Interior Bruce Babbitt ofthe State’s intent to quiet title to submerged lands described under an
additional 9 water-bodies. Most of the water-bodies listed in Appendix A and Appendix B have been
recognized by the Bureau ofLand Management as being navigable for land conveyance purposes but
have maintained that this assertion is not for title purposes.
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; WALTERJ NICKEL, GOVERNOR

n PLEASE REPLY To:

1031 WEST iTH AVENUE SUITE SCO
ANCHORAGE. ALASKA 99SGI-ISN-I

DEPARTMENT OF LAW PHONE:  (XT) 259-5100

FAX: (307) Z7G-3657

OFFICE OF THE ATTORNEY GENERAL K60 CUSHMAN ST SUITE NX

FAIRBANKS. ALASKA SS70I-L67?
PHONE: (S07) ASI-SB 11
FAX: (SOT) *Sh28*s

August 27, 1992 o p.o.80* 110000 - STATE cAPTTOL

JUNEAU, ALASKA MSI| 1-0300
PHONE: (XT] *SS-J6tX>
FAX: X7

*&J5595

Manuel Lujan, Jr., Secretary
Department of the Interior
1849 C Street MW

Washington, D.C. 20240

Dear Mr. Lujan:

The State of Alaska intends to file real property quiet title
actions as to the submerged lands described on the* list attached as
appendix A, and is providing you this notice pursuant to 28 U.S.C.
S2409a(m) - Title to these lands passed to Alaska at statehood
based on the equal footing doctrine, the Submerged Land Act of May-
22, 1953, P.L. 83-31, 67 Stat. 29, 43 U.S.C. SS1301 et Sfo., and
the Alaska Statehood Act of July 7, 1958, P.L. 85-508, 72 Stat.
339, 48 U.S.C. note preceding 521.

Sincerely,

CHARLES E. COLE
ATTORNEY GENERAL

(LAAa M -

oanne M. Grace

ssistant Attorney General
JMG/sh

Attachment

Cc: J. T. Tangen, Regional Solicitor, Department of Interior
Edward F. Spang, State Director, Bureau of Land Management
Milts Cesar, Area Director, Bureau of Indian Affairs
Walter Stieglitz, Regional Director, Fish and Wildlife Service
John Morehead, Regional Director, National Park Service
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Appendix A to letter of Aogust 27, 1992.

Colville Region

Mouth of Colville River to Nuka River
Mouth of Kuna River to Chefamak

Northwest Region

Mcuth of Agiapuk River to Arerican River
Moath of Arerican River to Budd Creek
Mouth of Buckland River to West Fork
Mmuth of Fish River to Omilak Creek

Mouth of Niukluk River to Council

Mcuth of Kobuk River to Lower Kotuk Canyon
Moath of Koyuk River to Dima Landing

Mouth of Ruzitrin River to Norcapaga River
Mouth of Naxapaga River to Tvimer Creek
Mouth of Naatak River to Aniuk River

Mouth of Selavik River to Kugarak River
Shaktcolik Ri.ver

Throat River

Ungalik™River

Mouth of Unalakleer River to Tenaile Creek

Kovukuk River Region

Mouth of Hcgatza River to Hog landing
Mouth of Koyuknk River to Betties
Mouth of Middle Fork to Wiseman

Upper Yukon Region

Mouth of Bearpaw River to Diamond

Mouth of Beaver Creek to Victoria Creek
Birch Creek

Mouth of Black River to Boundary

Mouth of Chandalar River to North and West Forks

Mouth of Charley River to Bear Creek

Mouth of Chatanika River to Steese Highway Bridge

Christian River

Mouth of Coleen River to lake Creek (B miles)

Mouth of Croaked Creek to Bridge
Grass River

Mouth of Hess Creek to North and SouthForks
Mouth of  Hodzana River to Pitka Fork(/Amniles)

Jim Lake
Mouth of Kandik River to Boundary
Mouth of  Nation River to Boundary

\yj ft-
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Mcuth of Porcupine River to Boundary

Ray River

Mouth of Seventymile River to Eemey Creek
Mcuth of Sheenjeh River to Thluickohnjik Creeh
Mcuth of Tatnrduk River to Boundary

40 Mile Area

Farcy Mile River
Mcuth of Ncrth Farh Forty Mile River to Kirik
Mcuth of Scuth Fork Forty Mile River to Mosquito Fork

South Central "Region

Mouth of Chulitmha River to Tdkositra River
Mcuth of Kasilc.y.River to Tusturara Lake f
Mouth of Kenai River to Kenai Lake

Kenai Lake

Khik River

Lake Louise and cutlet

Lake Tustunmena

Mouth of Shwentna River to Partsge Creek
Susitna Lake

Mouth of Susitna River to Indian River
Mouth of Talkeetna River to Chunilna Creek
Mouth of’Tokasitna River to Hap. Lake Outlet
Tyane lake

Mcuth of Tyune River to lyone Lake

Mouth of Yentna River to confluence of i1ts East and West Forks
Johnson River

Rad River

Tanara Region

Mouth of Chena River to North Fork

Mouth of Chisana River to Scuttle Creek
Mouth of Goodpasture River to Central Creek
Harding Lake

Healy Lake and outlet

Johnson River

mouth of Kantishna River to Lake Ifinchumina
Lake George and cutlet

Lake Mansfield and outlet

Mouth of Nahesna River to Nahesna Mine
Mouth of Nenana River to Healy River

Mcuth of Salcha River to Paldo Creek

Mouth of Tanara River to Nabesna and Chisana Rivers
Mouth of Teklanik River to near Gxma Lake
Mouth of Tetlin River to Tetlin Lake

Mouth of Tolovana River to West Fork

Mcuth of Weed River to Fish Creek



Middle Yukon River

Mouth of Inncko River to Cripple Creek
Mouth 0f Iditarod River to Iditarcd
Khotol River

Little Melozitna River

Melozitna River

Mouth of Ncvitnha River and Sulstna Rivers to Tamarack Creek
Tozitna River

Loiter Yukon Regicn

Anvik River
Borasile River
Kctlik River
Nulato River
Pastolik River

Kuskokvim River Region

Mouth of Aniak River to Salmon River

Mcuth of Big River to Otter Creek

Mouth of Chnkovan River to Gemuk River

Crocked Creek

Mcuth of East Fork Kuskokvim River to Slow Fork and Tonzona River
Mcuth of Gernk River to Beaver Creek

Mcuth of George River to Julian Creek

Mouth of Kolitna River to Chukovan River

Haholitna River

Mouth of Johnson River from Mud Creek Portage to Crooked Creek

Mouth of Johnson River to Nunapitchuk and Atrcautluak
Kisaralik River F"

Mouth of Kuguklik River to Kipnuk

Kul.ik Lake

Mouth of Kuskokvim River to North Fork

Little Tonzona River

Mcuth of Middle Fork and Big River to Salmon River
Mouth of Middle Fork Kuskokvim River to Pitka Fork
Mouth of Nixon Fork to iIts West Fork

Mouth of North Fork Kuskokvim to Lake MInchumina Portage
Mcuth of South Fork Kuskokvim River to Tatina River
Mouth of Stmey River to T-p Village

Mouth of Svift Fork to Highpower Creek

Mouth of Tokotna River to Fourth of July Creek
Mouth of Talbiksdk River to Yukon-KUskokwim Portage
Mcuth of Tuluksak River to Upper Land

Whirefish Lake and cutlet

Bristol Bay Region

Alec River tVvL o
Aniakchak River



Black Lake L

Mouth of ChigniX River to Black Lake < uaml-
Qiikuminuk Lake

Chilikadrcrtna River

cnulitma River

Clark River

Mcuth of COpper River t Fails

Dago Creek -VvMLIK\K

Dog Salmon River

Eek River

Bogegik River am Becharof Lake

Gihralter Lake and outlet

2-iruth of Coodnes. 3 River to Watlamuse Creek
Mcuth of Igushik River to Amarka Lake
IHligjima Lake

Mcuth of 11liarnma River to Forks

Mouth of Kanektok River to Kagati Lake
Kakhonak Lake

Mouth of King Salmon River to Olds Creek k=
Mouth of Kvichak River to Illiamna Lake
Lake Alekragik

Lake Chaveknkceli

Lake Clark

Lake Beverly

Lake Kulak m\ ki~

Lake Herka

Lower Pike Lake and outlet LBevth(

Kakwok River

Kaktuli River

Muklung. River

Mcuth of Mulchatna River to Sumuit Creek
Mouth of Naknek River to Naknek Lake KuUkncu./ (VA
Negukthlik River

Newhalen River

Nishlik Lake

Mouch of Hushagak River to Neu Stuyahdk
Mouth of Nuyakuk River to Nuyakuk Lake
Ongoke River

Osviak River

Qaigmy River

Pile River

Ruth Lake and outlet ujast=*U-

Mouth of Smelt Creek to Smelt Lake Mhk exi-
Mjouoh of Snake River to Nunavaugaluk Lake
Sruyahok River

Tamina River

Mouth of Togiak River to Togiah Lake
Tunulk River

Ualik Lake

Mouth of Ugashik River to Loner and Upper Ugashik Lakes
Upnuk Lake

Weary River

*XJ V wo



Mcuth of Wood River to Lake Aleknar/ik
Copper River Region

MoJth of Bering River tonear 3ering Lake
Mcuth of Chitxa River to Tana River

Mouth of Cooper River toEatzulnetas (a@bove Slana)
Cros-svind Lake

Mouth of Eyak River and Eyak Lake

Mcuth of Klutina River to Klutina Lake

Lowe River

Miles Lake and outlet

Kelchina River

- Tasnuna River
- Mcuth of Tarlina River to Tazlina Lake

Southeast Fteaion

Qiilkat River
Chillkeert River
Stikine River

Kod-1ek Island and S—=>elikof Straight Beoicn

Afognak Lake

Mcuth of Afognak River to the remains of the Bridge
Akalura and Rad Lakes

Mouth of Aniakohak River to Albert Jchnson Creek
Karluk Lake

Mouth of Karluk River to Karluk Lake

Statewide Regicn

Yukon River



!\\ . . TOW KNOWLES, GOVERNOR
1 11 P AR § \V# R L
v§ U | H r ’\ﬂfl 1 U\Z v l l»bl" PLEASE REPLY TO:

& 1031 WESTJTH AVENUE SUITE300
ANCHORAGE. ALASKA 99SOM99)

DEPARTMENT OF LAW PHONE.  (907)253-5100

FAX: (307)276-3697

/ O KEY BANK BUILDING
100 CUSHMAN ST.. SUITE 400

Fairbanks,alaska 99701'4570
PHONE: (907/as 1-2311

OFFICE OF THE ATTORNEY GENERAL

FAX /907,.IS1-26JS
December 17, 1996 £7 P.0 BOX 110300-OIMOND COURT HOI
JUNEAU. ALASKA 99811-0000
PHONE. (907)"65-3600
M X (907,46S-570S

CERTIFIED MAIL - RETURN RECEIPT REonr.BTnn

Bruce Babbitt

Department of the Interior
1849 C Street NW
Washington, D.C. 20240

Dear Mr. Babbitt: 1

The State of Alaska intends to file real property quiet title
actions as to the submerged lands described on the jlist attached as
appendix A, and is providing you this notice pursuant to 28 U.S.C.
S 2409a(m). Title to these lands passed to Alaska at statehood
based on the equal footing doctrine, the Submerged] Land Act of May
22, 1953, P.L. 83-31, 67 Stat. 29, 43 U.S.C. S8 1301 et se(., and
the Alaska Statehood Act of July 7, 1958, P.L. 85-508, 72 Stat.
339, 48,U.S.C. note preceding S21.

Sincerely,

BRUCE M. BOTELHO
ATTORNEY GENERAL I

nne M. Grace
istant Attorney General

Attachment

cc: Laurie Adams, Regional Solicitor, Department of Interior
Tom Allen, State Director, Bureau of Land Management
Niles Cesar, Area Director, Bureau of Indian(Affairs
David B. Allen, Regional Director, Fish and Wildlife Service
Robert Barbee, Regional Director, National Park Service

CJ-C5LH



Copper River Region
Copper River

yortbern Recrion
Kuk River

Meade River
Kukpowruk River

Bristol Bay Region

Kisaralik River
Goodnevs River
Togiak River









SENATE FINANCE COMMITTEE RErOrtT
DATE: 2/19/04 FURTHER:

ii/Ah n 1 Z004 DATE TURNED

IN TO OFFICE: (fW cA N2
12\f*,

r.
Finance Committee considered SENATE BILL NO. 295

SB 295 EXTEND NAVIGABLE WATERS COMMISSION

"An Act extending the termination date of the Navigable Waters Commission for Alaska; and providing for an
effective date."

and recommends: Senate Bill:

[ 1 Same Title

be replaced with CS [ j New Title
adopt previous _ CS House Bill:
[ 1 Same Title
attached amendment(s) [ j Technical Title
Change
adopt Letter of Intent by Committee [ 1 New Title w/
SCR#__
further referral to Committee
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):
Department Date Fiscal Indet. Zero. FN# Department Date Fiscal Indet. Zero FN#

[ 1 APPROPRIATION - no fiscal note



FISCAL NOTE MAR O 1 2004

.o H i ee

STATE OF ALASKA Fiscal Note Number 1 »{muifitr
2004 LEGISLATIVE SESSION Bill Version: SB 295

(S) Publish Date: 2/19/04
Revision Date/Time (Note if correction): Dept. Affected: Natural Resources
Title Extend Navigable Waters Commission RDU Resource Development

Component RS 2477/Navigability
Sponsor Senator Tnerriault
Requester Senate Resources Component No. 2226
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING — INDETERMINATE —

CAPITAL EXPENDITURES

ICHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)
TOTAL ***%' INDETERMINATE ***'

Estimate of any current year (FY2004) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor’'s FY 2005 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page it necessary)

SB 295 extends the Navigable Waters Commission for Alaska until September 18, 2006. The
Commission is charged to establish a joint state/federal process for determining what waters in Alaska are
navigable and are therefore, state owned. DNR assumes that a joint federal/state commission would
share the costs of the Commission. This Commission has not been established on the state or federal
side. In addition, there has been no funding appropriated for establishment of the state Commission.

DNR assumes that the Commission will not be established and staffed until the federal counterpart to the
Commission is established. The State costs are therefore unknown and there is currently no federal
legislation pending. DNR submits an indeterminate fiscal note.

Prepared by: Dick Mylius Phone 907-269-8532
Division Mining, Land & Water Date/Time 2/18/04

Approved by: mThomas Irwin, Commissioner Date 2/18/04

Agency Natural Resources

(Revised 0/2003 OMQ) Page 1of 1

COMMITTEE COPY



SENATOR

GENE THERRIAULT W hile in scKSiou
Mailing Address: State Capitol
119 N. Cushman, Suite 101 Juneau, Alaska
Fairbanks, Alaska 99701 99801-1182
(907) 408-0857 (907) 465-4797
Fax: (907) 488-4271 Fax: (907) 465-3884
peltate

Sponsor Statement
SB295

Senate Bill 295: "An Act extending the termination date of the Navigable Waters
Commission for Alaska; and providing for an effective date."

Sponsor: Senator Gene Therriault

Senate Bill 295 would extend the life of the Joint Federal and State Navigable Waters
Commission for Alaska until 2006.

The commission’s puipose is to expedite the title process to the stale’s submerged lands,
to determine which bodies of water arc navigable or non-navigable, and to recommend
ways to improve the water navigability determination process and quickly clear title to
the state’s submerged lands. It would consist of seven federal and seven state
representatives.

At statehood, Alaska was granted title to all the submerged land under the stale’s
navigable waters and marine waters out to three miles offshore, with the exception of
federal land withdrawn at statehood. But the state and federal governments have been
locked in a decades-old dispute over which waters are navigable, and fewer than 20 rivers
have been deemed navigable by federal courts. The ownership of more than 60 million
acres ;s at suike.

In 2002, the Twenty-Second Alaska State Legislature passed Senate Bill 219 to authorize
the state’s portion of the commission. Unfortunately, the federal authorization did not
pass that year, and the state’s authorization is now set to expire. Senate Bill 295 will
extend the sunset date for an additional two years in the hope that federal lawmakers will
grant the federal authorization needed to create this commission.

Email: Sonnlor_Gene_Therriaull@logis.siaio.ak.us
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Chapter 071

Chapter: CHO71

Source: CSSB 2i9(FIN)

Action Date: June 20, 2002
Effective Date: September 18, 2002

02

AN ACT

Establishing and relating to the Navigable Waters Commission for Alaska.

* Section 1. The uncodified law ofthe State of Alaska is amended by adding a new section to read:
STATE POLICY. The legislature determines that the efficient and orderly development of the state will be better

achieved if the stale and the federal govemrae; sjoin togetherin acarefully coordinated appijach to land and water use planning
and management. The legislature recognizes that, although the state is the primary trustee of public trust resources, it is in the
best interest of the citizens if the state and federal governments, as designated stewards of these resources, coop tc to the
maximum extent possible in determining their uses. However, the legislature also recognizes the', even without i”*Jcral
participation, the state must proceed to make management decisions. The state is particularly blessed with signif it water
resources that are invaluable in numerous ways to state residents and all citizens of the Uniteu States. With the r
of navigable waterways and bodies of water in the slate, the task of resolving submerged land ownership anu ir
determinations has been painfully slow, counter-productive from an orderly resource management standpoint, r. ostly os the
state, private landowners, and the federal government attempt to initiate long-range planning processes. For this reason, it is
determined by the legislature that the Slate of Alaska and the United States should cooperate in establishing a joint stale and
federal commission or, if the federal government elects not to participate, a state commission must be established to proceed
efficiently and effectively to

(1) expedite the process of quieting legitimate title to the slate's submerged lands;

(2) determine, to the extent possible, which bodies of water are navigable or non-navigable; and

(3) provide recommendations to the state and the federal governments concerning ways to improve the
process of making navigability determinations and ways to quiet title to the state's submerged lands fairly and expeditiously.

* Sec. 2. The uncodificd law of the State of Alaska is amended by adding a new section to read:
NAVIGABLE WATERS COMMISSION FOR ALASKA, (a) A Navigable Waters Commission for Alaska is

established. Ifauthorized by federal law, the commission shall be ajoint federal and state commission.

(b) The governor or the governor's designee shall serve as chair of the commission. If federal participation is
authorized by federal law, the member appointed by the President of the United Stales or the United Stales Secretary of the
Interior shall serve as co-chair of the joint commission. The chair or co-chairs of the commission shall call meetings.

(c) Ifajoint commission is formed, four slate and four federal members of the commission constitute a quorum, and
all decisions of the commission require concurrence by at least four stale and four federal members of the commission.
Otherwise, four state members of the commission constitute a quorum, and all decisions of the commission require concurrence
by at least four members.

(d) A vacancy in the membership of the commission docs not affect its powers. The vacancy shall be filled in the same



manner in which the original appointment was made.
(e) Subject to procedures adopted by the commission, the chair or co-chairs, in accordance with applicable laws, may
(1) appoint and fix the compensation of the commission staff and personnel as they consider necessary; and
(2) procure temporary and intermittent service .

*Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to read:
MEMBERSHIP OF THE COMMISSION, (a) The state membership on the Navigable Waters Commission for Alaska

is composed of the governor or the governor's designee, two members appointed by the governor, two members appointed by the
president of the senate, and two members appointed by the speaker of the house, all of whom serve at the pleasure of the
appointing authority.

(b) The membership also includes individuals appointed under federal law ifajoint commission is authorized.

* Sec. 4. The uncodificd law of the State of Alaska is amended by adding a new section to read:
COMPENSATION AND PER DIEM, (a) A state member of the Navigable Waters Commission for Alaska who is a

state officer or employee serves without compensation in addition to that received for regular employment. Other state members
of the commission receive compensation as authorized for the Board of Fisheries under AS 16.05.290.

(b) State members of the commission arc entitled to per diem and travel expenses authorized by law for boards and
commissions under AS 39.20. I1SO.

* Sec. 5. The uncodified law of the State of Alaska is amended by adding a new section to read:
DUTIES OF THE COMMISSION. The Navigable Waters Commission for Alaska shall

(1) establish a process for researching navigability determinations that affect land title;

(2) develop procedures for involving private landowners and the general public in the navigability
determination process of the commission;

(3) undertake a process of navigable and non-navigable waters identification under criteria established in
law;

(4) make recommendations to improve coordination and consultation between the state and federal
governments in making navigability determinations and decisions concerning title to submerged lands.

*Sec. 6. The uncodified law oflhc Stale of Alaska is amended by adding a new section to read:
HEARINGS. The Navigable Waters Commission for Alaska or, on the authorization of the commission, any

subcommittee or member of the commission may, for the purposes of carrying out its duties, hold hearings, take testimony,
receive evidence, print or otherwise reproduce and distribute all or part of commission proceedings and reports, and sit and act at
those times and places as the commission, subcommittee, or members consider desirable.

*Sec. 7. The uncodified law of the State of Alaska is amended by adding a new section to read:
INFORMATION FOR THE COMMISSION. Each agency, department, board, or commission of the state government

is authorized to furnish to the Navigable Waters Commission for Alaska, upon request of a chair or co-chair, information the
commission considers necessary to carry out its functions under this Act.

* Sec. 8. The uncodified law of the State of Alaska is amended by adding a new section to read:
REPORTS, (a) On or before January 31 of each year, the Navigable Waters Commission for Alaska shall submit to

the President of the United Slates, the United Slates Secretary of the Interior, the United States Congress, the governor, and the
state legislature a written report describing its activities during the preceding year and its recommendations regarding its duties
under see. 5 of this Act.

(b) The commission shall submit its final comprehensive report at least 10 days before the date the commission is
terminated.

*Sec. 9. The uncodificd law of the State of Alaska is amended by adding a ncsv section to read:
TERMINATION OF THE COMMISSION. The Navigable Waters Commission for Alaska isterminatedtwo years

after the effective date of this Act.
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Associate Deputy Chief, National Forest System
Forest Service
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Subcommittee on Public Lands and Forests
Committee on Energy and Natural Resources
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July 30, 2002

Concerning

S. 2565 The Wild Sky Wilderness Act of 2002

Page 1 of (S

S. 2557 Joint Federal and State Navigable Waters Commission for Alaska Act
S. 2612 Clark County Conservation of Public Land and Natural Resources Act of

2002

S. 2652 Florida National Forest Land Management Act of 2002

S. Con. Res. 107 Sense of Congress on the Western Governors Association
"Collaborative 10-year Strategy for Reducing Wildland Fire Risks to Communities

and the Environment."



Statement of Page 3 of 6

regulations and planning direction. It may be that some other backcountry designation would be more
suitable for these acres.

Within the proposed wilderness in S. 2565, there are lands that could meet the 1964 Wilderness Act
goals for preservation and protection of lands in their natural condition. To that end, the Department
would like to work with the Committee to make a few adjustments. The lands that would help meet the
goals of the Wilderness Act, approximately 70-75,000 acres, consist of all of the Eagle Rock Roadless
Area and portions of Glacier Peak A, B, K, and L. These areas retain their undeveloped character and
are largely without permanent improvements or human habitation. Limiting the wilderness designation
to these lands would address many of the Department’s concerns.

The areas we propose for exclusion from wilderness designation and an alternative backcountry
designation include low elevation forests that have been utilized for timber harvest and mining over the
last 80 years, still showing visible evidence of railroad logging and mining activities. The areas also
include approximately 35 miles of existing roads, some of which are all weather, drivable, and

graveled. Several of the roads receive high levels of visitor use associated with recreation
opportunities. The R.apid River Road is such a travel way and we recommend its exclusion from
wilderness designation. The types of recreation experiences enjoyed by users along the Rapid River
Road corridor include driving for pleasure, nature photography, fishing, picnicking and dispersed
camping at a number of pull-off sites along the road. In the winter snowmobiles utilize this road as a part
of the snowmobile trail system, traveling to its end point.

Another concern lies with roads outside and adjacent to the proposed wilderness boundary that have
narrow corridors subject to landslide. This situation poses significant public safety and resource
management issues, as the close proximity of the proposed boundary could result in constraints related
to necessary repairs and road reconstruction work. We would like to work with the Committee on more
appropriate boundaries.

We propose the exclusion of the area encompassing approximately 2,426 acres of private fee patented
mining claims and private timberlands. We also would suggest excluding the Evergreen Mountain
Lookout, a widely used recreation rental cabin, from the proposed wilderness in order to continue
offering this developed recreation opportunity to visitors.

A boundary adjustment would also accommodate a likely future expansion of the existing Bonneville
Power Administration’s (BPA) right of way. S. 2565 includes a 200-foot wilderness boundary setback
from the edge of the BPA power line right-of-way. While the proposed wilderness boundary follows
the power line nght-of-way for only 1.5 miles, the boundary is too close to allow for additional power
lines which would be required in the likely event that increased power capacity is needed for the greater
Seattle area. This concern could be eliminated if the wilderness boundary was offset a minimum of 500
feet uphill from the existing right-of-way.

Further, Lake Isabel has substantial floatplane use and we would like to work with the committee to
clarify intent regarding this use.

The Department is supportive of the administrative provisions in the bill, particularly provisions for a
repeater site in order to provide improved communications for safety and health purposes. The
Department is also supportive of the provisions for land exchange in the Glacier Peak Wilderness and
provisions for management of the existing Snotel site in that wilderness.

S. 2587—.loint Federal and State Navigable Waters Commission for Alaska Act
The purposes of the bill are threefold: (1) to expedite the process of quieting title to the submerged lands

li Miv/Avvawv I'c IVl iIK/r.nnarf.c«/9n09 tpctimnnu/7 109 I"imKnll /-~n 00AIO 1/1 O/CAQ/I
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in the State of Alaska; (2) to facilitate determinations of which bodies of water in Alaska are navigable
and which are not navigable; and (3) to recommend to both the Federal and State governments ways to
improve the process for water use and navigability decision making.

The bill would establish ajoint Commission composed of senior executives representing the highest
levels of both Federal and State governments. Representatives of the President of the United States and
the Governor of the State of Alaska would serve as co-chairpersons of the commission.

The Commission would make recommendations to the Secretary of the Interior and the State of Alaska
regarding navigability determinations. The Commission would also focus on developing procedures to
include private landowners, Native Corporations and the general public in the process. The Commission
would have two years to complete its task and would then be terminated.

The issue of navigability is central to the ownership of submerged lands. Generally, title to lands
underlying a navigable body of water passed to the state upon its admission to the Union, unless those
lands were retained as part of a Federal reservation. Navigability is based on a factual determination as
to whether the waterway was used, in the customary modes of trade and travel on water, as a highway
for commerce as of the date of the States’ admission to the Union.

The enactment of S. 2587 could have value in expediting determinations of navigability on fresh water
rivers, lakes and streams in Alaska by establishing the Commission to help provide factual information
to be considered in these determinations. However, the courts have generally rejected formula
approaches to navigability determinations, opting instead to inquire into the facts of each case. The
Department is concerned that the proposed Commission, during its short, two-year duration might not be
capable of effectively conducting the necessary historical research to determine thi factual
underpinnings of navigability for thousands of waterways in remote areas of Alaska.

We are also concerned about the effect of the recommendations submitted by the Commission, and
whether the courts would accept those recommendations. It is not clear that the Commission, however
constituted, can achieve the bill’s purposes of expediting the title adjudication processes and facilitating
navigability determinations.

We have an additional concern regarding the composition of the Commission. As the bill is currently
written, the Commission is composed of members who each represent an interested party. There is no
requirement for any member to have expertise in any aspect of law or land management that would
facilitate determinations. We believe the Committee should consider adding expertise as criteria for
some of the Commission members.

In addition, OMB advises that the bill has pay-as-you-go implications because of the Commission
compensation provision. An estimate has not yet been developed.

The Department is not opposed to the purpose of the bill, but would welcome the opportunity to work
with the committee to address these issues so that determinations of navigability could be expedited for
Alaskan waterways.

S. 2612 Clark County Conservation of Public Land and Natural Resources Act of 2002

S. 2612 is made up of several titles, only a few of which concern the Forest Service directly. Therefore,
I will limit my comments to Title Il and Title IV. These titles designate specified Federal lands in
Nevada as wilderness and components of the National Wilderness Preservation System. S. 2612 also

http://www.fs.fed.us/congress/2002_testimony/7.30.02_Kimbell on_s2565 s2587 s2612 ... 2/18/2004
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ALASKA STATE LEGISLATURE
CONFLICTS CONCERNING TITLE TO SUBMERGED LANDS IN ALASKA

By: Ron Somerville, Resource Consultant
and
Ted Popely, Legal Counsel

Updated: 02/11/04

Statehood Entitlement- Submerged Lands

Alaska became a state in 1959 and under the Equal Footing Doctrine and the Submerged Lands Act
inherited title to almost 60+ million acres of submerged lands. Unfortunately, since statehood, less
than 20 rivers have been determined to be navigable by the federal courts. Although BLM has made
numerous navigability determinations and the Department of the Interior is presently working
positively with the state to identify and issue a “Recordable Disclaimer of Interest" for navigable
waterways, the process is still painfully slow. Considering the fact that Alaska contains 20,000+
potentially navigable rivers and well over 1,000,000 lakes that could qualify as navigable, it could take
several life-times and billions of litigation dollars before Alaska realizes its entitlement, ifat all. In
addition, the passage oftime weakens the state’s ability to provide the factual determinations necessary
to prove in a federal court that a waterbody was navigable at the time of statehood.

Issues of State Ownership of Submerged Lands

Alaska faces two types of legal hurdles in establishing its entitlement to submerged lands. Its most
critical problem is to establish, in an efficient and timely manner, which of the state’s rivers and lakes
are navigable. Alaska’s second hurdle is to determine which submerged lands the United States legally
withdrew prior to statehood. The state’s attempts to resolve these issues are thwarted by the extremely
narrow interpretation the United States gives to the federal Quiet Title Act and by the lack of a non-
judicial process to determine title.

The Basis of the State’s Claim ofTitle to Submerged Lands

Alaska owns the submerged lands underlying navigable waters and marine waters seaward three miles
by virtue ofthe Equal Footing Doctrine and the Submerged Lands Act of 1953. The Equal Footing
Doctrine dictates that new states enter the Union with all of the powers of sovereignty and jurisdiction
that pertain to the original states. When a state enters the Union, it takes title to the lands underlying
navigable waters and between mean high and mean low tide as a matter of constitutional right, subject
only to the paramount federal power to control the waters for navigation in interstate and foreign
commerce. The Submerged Lands Act conveys lands under marine waters and also includes lands
underlying inland navigable waters to confirm their automatic passage under the equal footing
doctrine.



For purposes of title to submerged lands, waters are navigable when they are used or susceptible of
being used in their natural and ordinary condition as highways for commerce over which trade and
travel may be conducted. Unfortunately, only a handful ofwaterways have been adjudged navigable
since Alaska’s statehood, because ofthe unwillingness of the United States to settle navigability issues
outside litigation, and because of the jurisdictional difficulties of litigating navigability against the
United States.

Despite the Equal Footing Doctrine and the Submerged Lands Act, the United States claims title to
most or all of the state’s submerged lands within the 25% of Alaska that the federal government had
reserved before statehood. This issue is governed by Utah Division ofLands v. United States, 482 U.S.
193 (1987). Commonly referred to as the “Utah Lake” case. In Utah Lake, the court held that in order
to establish that it retained title to submerged land within a reservation, the United States must

establish (1) that Congress clearly intended to include submerged lands in the withdrawal, and (2) that
Congress affirmatively intended to defeat the future state’s title to submerged lands. In Utah Lake, the
court found that the United States did not establish congress’ intent to include the lake-bed in the
reservation, despite the fact that the purpose of the reservation was to preserve the lake for a reservoir.

Navigable W aters Jurisdictional Issues

Some federal agencies have issued regulations governing activities on navigable waters flowing
through federal lands. The extent of their authority to do so is unclear. In some instances the agency
may have Commerce Clause authority (e.g. promulgating regulations to implement environmental
laws) but the more difficult question is the scope of an agency’s authority whose mandates are not
directly related to water, but are tied to land management, such as the National Forest Service,
National Park Service, National Fish and Wildlife Service and Bureau of Land Management. The
Court of Appeals for the Eighth Circuit has held that some agencies may regulate non-public lands
under the Property Clause if the activities could negatively affect the purpose of the federal
reservation. In Alaska, the more common scenario is an agency restricting public access on navigable

waters within a reservation, such as requiring restrictive permits to conduct commercial activities on a
waterway.

Navigability Criteria Conflicts

Where title to submerged lands is at stake, the dispositive issue is usually the navigability of the waters
that overlie them. The United States Bureau of Land Management (BLM) makes navigability
determinations infrequently, only for lakes less than 50 acres and rivers less than three chains (198
feet) wide, and only when it is conveying the adjacent uplands. When waterways are larger than these
measurements BLM conveys the adjacent and non-submerged land without navigability
determinations. Even when BLM finds a smaller waterway non-navigable, however, it maintains that
the determination is relevant only to the amount of acreage it is conveying and does not reflect a
federal position on title.

The greatest hurdle to overcome in the State’s efforts to identify and manage navigable waters has
been the long-standing differences of opinion between the State of Alaska and the United States
regarding the application of the test for determining title navigability. Navigability is a question of
fact, not a simple legal formula. Variations in waterbody use that result from different physical



characteristics and transportation methods and needs must be taken into account. There are many legal
precedents for determining navigability in other states based upon the particular facts presented in
those cases.

The physical characteristics and uses of a waterbody used by the State for asserting navigability
“cif aria,” are based upon legal principles that have been established by the federal courts. These
criteria are applied to rivers, lakes, and streams throughout the State and take into account Alaska’s
geography, economy, customary modes of water-based transportation, and the particular physical
characteristics ofthe waterbody under consideration.

To resolve these navigability criteria disputes, the State has actively pursued a limited number of court
cases challenging particular findings of non-navigability by the federal government. Some of the
important cases are:

Gulkana River. In this case, both in the U.S. District Court and on appeal to the U.S. Court of
Appeals, the federal courts rejected the federal government’s restrictive interpretation of the
phrase “highway of commerce” in the title navigability test. The federal district court stated
that to demonstrate navigability, it is only necessary to show that the waterbody is physically
capable of “the most basic form of commercial use: the transportation of people or goods.”
Because the Gulkana River can be used for the transportation of people or goods, the Gulkana
River was found navigable. The court of appeals found that the modern use ofthe Gulkana
River for guided hunting, fishing, and sightseeing trips is a commercial use and, since the
physical characteristics ofthe river have not significantly changed since 1959, provides
conclusive evidence that the river was susceptible of commercial use at statehood. The court
also found that modern inflatable rafts can be used to establish navigability. In 1990, the U.S.
Supreme Court denied the request to review and overturn the decision and, thus, the Gulkana
River precedent is now binding on all future navigability determinations in Alaska.

Kandik, Nation and Black Rivers. In this case, the State and Doyon Limited successfully
established that the use or susceptibility of use of a river or stream by an 18-24 foot wooden
riverboat capable of carrying at least 1,000 pounds of gear or supplies is sufficient to establish
navigability. Based upon the use ofthese types of boats for the transportation of goods and
supplies by trappers, as well as extensive historic and contemporary canoe use, the federal
courts found the Kandik and Nation rivers navigable and, due to a technical interpretation of
the federal Quiet Title Act, failed to rule on the Black River. The Department of the Interior
issued a “Recordable Disclaimer of Interest” for the Black River, however, in 2003.

Alagnak River, Nonvianuk River, Kukaklek Lake and Nonvianuk Lake. In this federal
district court case, the Alagnak River, Nonvianuk River, Kukaklek Lake and Nonvianuk Lake
were all found navigable. Their primary transportation use is for commercially guided hunting,
fishing, and sightseeing and for government research and management. They also serve as a
means of access for local residents to their homes and to the surrounding areas for subsistence
hunting and fishing.



From the standpoint of the public, the state and the federal governments both contribute to the
confusion over navigability determinations. The State Policy on Navigability adopted by the Alaska
Department of Natural Resources includes the following explanations:

“When information is lacking, and it must make a navigability determination, the state
is forced to rely solely upon the physical characteristics shown on maps and aerial
photographs. In these cases, the state identifies as navigable all streams depicted on the
U.S.G.S. maps with double lines (generally at least 70 feet wide) and having an average
gradient over the length of the stream ofno more than 50 feet per mile.”

“Streams depicted with single lines, although narrower in width, may also be listed as
potentially navigable if they have gradients of substantially less than 50 feet per mile
and are at least 10 miles.”

“If a lake is totally isolated, it will be included on the state’s navigability maps if it is at
least 1 Vi miles long. That length insures that the lake can be used as a highway.”

“An isolated lake might need to be 2-3 miles long to be included on the state’s
navigability maps.”

“...those lakes which are shown on maps and aerial photographs as having a navigable
water connection with other navigable waters, or which are accessible by short overland
portages, arc considered navigable regardless of the size of the lake.”

Clouded Titles Due to Erroneous Navigability Determinations

The standard procedures for surveying and conveying federal land are found in the Manual of
Instructions for the Survey ofthe Public Lands of the United States. Under those procedures,
consistently used in every public land state except Alaska, only uplands are surveyed and conveyed in
fulfillment of acreage entitlements, not submerged lands. The survey rules require that all lakes 50
acres or larger, and rivers and streams three chains (198 feet) in width or wider, regardless of
navigability, be meandered rivers, lakes, and streams is not included in computing the amount of land
involved in the conveyance.

In Alaska, however, the federal government had not consistently followed these survey rules. Until
1983, the federal government treated submerged lands the same as uplands. All bodies of water that
were considered non-navigable by the federal government, regardless of size, were surveyed as though
they were uplands and the acreage of submerged lands were charged against the total acreage
entitlement.

Because of these conveyance procedures, the navigability of waterbodies in Alaska has been an issue
of contention since the enactment of the Alaska Statehood Act and ANCSA. In addition to the
problems caused by a lack of information about many waterbodies, the situation was exacerbated by
the narrow definition of navigability used by the federal government. Hundreds of rivers, lakes and
streams considered navigable by the state were determined non-navigable by the federal government.
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In 1983, the Department of the Interior agreed that the standard rules of survey should be followed for
land conveyances in Alaska. The recipients of conveyances from the federal government are charged
only for the amount of public land is calculated by the survey, which does not include the areas of
meandered rivers, lakes and streams. This decision by the Department of the Interior was legislatively
approved in 1988.

Despite the fact that the use of these survey procedures has eliminated many of the land conveyance
problems after 1983, a major problem concerning navigability decisions made by the federal
government under the old system remains unresolved. At issue are the hundreds of erroneous non-
navigability decisions and the resulting submerged land conveyances made to ANCSA corporations in
previous years. This issue becomes more critical as efforts are made by the federal government to
establish a deadline for completing land conveyances. ANCSA corporations may be unable to replace
erroneously conveyed submerged lands if the selection process had been terminated.

Difficulties Quieting Title to Submerged Lands

The State must file a Quiet Title Action in federal court to definitively resolve a dispute with the
federal government regarding ownership of a navigable water body. The federal government has made
it very difficult to quiet title. The Quiet Title Act provides that the United States may be named as a
party defendant in a civil action “to adjudicate a disputed title to real property in which the United
States claims an interest.” 28 U.S. C. § 2409a(a). The United States has adopted a very narrow view
ofthe term “claims and interest,” asserting that the federal court has no jurisdiction to hear quiet title
actions against it unless the federal government actively and expressly asserts an interest in the lands.
In the context of the submerged lands, this will occur only in rare circumstances.

While the Ninth Circuit Court of Appeals has decided that a federal non-navigability decision is a
sufficient federal claim of interest to give the courtjurisdiction under the Quiet Title Act, for these few
waterways the State still may be unable to get ajudgment, for the following reason. The State receives
notice of a non-navigability determination when BLM issues a conveyance decision. Both because the
State must give 180 days notice under the Quiet Title Act before filing a complaint, and because a
preliminary injunction to prevent the conveyance is unavailable under the Quiet Title Act, the United
States will likely convey the lands to a third party before the State can do anything to prevent it, and
the State could arguably lose its cause of action against the United States.

Therefore, the State rarely has a viable cause of action to quiet title to submerged lands. The United
States is in virtually the same position it was before the Quiet Title Act was passed: it controls when
and how a court resolves title disputes. The exception to this general rule will be title disputes based
on the issue of whether the United States defeated the State’s right to submerged lands before
statehood, where the United States has expressly taken a position.

The final legal determination of whether a water-body is navigable is a complex process requiring
factual determinations that a waterway had been effectively used for commerce prior to statehood. In
the States’ litigation to quiet title to the Black, Kandik, and Nation Rivers in northeast Alaska, a panel
for the Ninth Circuit Court of Appeals noted in January, 2000:



“There is also a serious policy concern in favor of allowing resolution of disputes based on the
United States’ inchoate claim to everything in Alaska but what it has disclaimed. Eventually,

all the witnesses will be dead, reducing the reliability of litigation. Someone who used one of
these rivers in 1959 at age 20 is now 60. The population in the area was so sparse at all
relevant times - probably no more than a couple of hundred people who might have used the
three rivers during the relevant time, most too young to have relevant knowledge or too old to
have survived the forty years since statehood - that a few deaths by old age can remove most or
all the knowledgeable witnesses. Also, a state entitled as of 1959 to all the incidents of
ownership in its rivers, yet still deprived of clear title forty years later, is effectively deprived of
what it is entitled to under the equal footing doctrine.”

In addition, the process has become incomprehensibly complicated and expensive. A case in point is
the quiet title action by the State to resolve submerged lands ownership under the Black, Kandik and
Nation rivers in northeast Alaska. These three rivers clearly meet the criteria established by the federal
courts for determining navigability in Alaska. Despite the fact that no one contested the State’s claim
that these three rivers met the federal courts criteria for determining navigability, this case took nine
years and upwards of a million of state and federal dollars to litigate, eventually resulting in the State
winning two ofthe three cases and achieving no solution on the third.

Solutions Through Administrative Action —Recordable Disclaimer of Interest

Following meetings with the Legislative leadership in 2002, the Department of the Interior offered to
examine the possibility ofusing a “Recordable Disclaimer of Interest” as a means of resolving
submerged lands title disputes between the state and the federal government. In 2003, the Department
of the Interior issued a “Recordable Disclaimer of Interest” in the Black River located in Northeast
Alaska. This River was one of three rivers in that region that the ownership of the submerged lands
was not resolved through litigation.

The legislature, through Legislative Budget and Audit, has funded a special project for the Alaska
Departments ofNatural Resources and Fish and Game to expedite the petition process to the
Department of the Interior for issuing “Recordable Disclaimers of Interest” for navigable waters and
RS 2477 Rights-of-way. The major emphasis of the project has been directed at navigable waters.
Some petitions are pending and others are due to be submitted early in 2004.

Solutions Through Federal Legislation

A. Changes to the Quiet Title Aet. The precise issue in dispute between the state and the United
States is what should require the United States to “claim an interest" so as to trigger jurisdiction
under the Quiet Title Act. A provision inthe Quiet Title Act that defines this phrase broadly
enough to permit the state to quiet title to its submerged lands would resolve the issue. This
would require a definition that makes the existence of a legal cloud on title sufficient to
constitute a federal claim of interest, so that the United States’ refusal to take a position as to

navigability for title purposes of waters on federal lands would give the state a cause of action
in federal court.



B. Joint State/Federal Navigable Waters Commission. In 1971, Congress and the State of
Alaska respectively created a Joint Federal/State Land Use Planning Commission for Alaska to
assist in the massive land-use planning process following passage of the Alaska Native Claims
Settlement Act. The State Legislature passed a bill in 2002 to create a similar State/Federal
Commission for the purpose of expediting navigability determinations and providing
recommendations for ways to improve the process of making water use and navigability
decisions in Alaska. Similar legislation was introduced in Congress by the Alaska delegation
to create the federal portion ofthe Commission. Unfortunately, this legislation did not pass as

the federal and state administrations looked for other ways to accelerate title dispute
resolutions.

Examples of Navigability Complexities & Additional Information

Appendix A is a copy of the State of Alaska’s August 27, 1992 notice to Secretary of the Interior,
Manuel Lujan, Jr. ofits intent to quiet title to submerged lands described under 194 specific water-
bodies in Alaska. Similarly, Appendix B contains a copy of the official notice to Secretary of the
Interior Bruce Babbitt of the State’s intent to quiet title to submerged lands described under an
additional 9 water-bodies. Most of the water-bodies listed in Appendix A and Appendix B have been
recognized by the Bureau of Land Management as being navigable for land conveyance purposes but
have maintained that this assertion is not for title purposes.
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WALTER J. HICKEL GOVERNOR

PLEASE REPLY TV:

hf 103i WEST dTH AVENUE SUITE 200

ANCHORAGE, ALASKA 99S0I-199d
DEPARTMENT OF LAW PHONE:  [907) 2C3-5100
FAX: [907) 2750697
OFFICE OF THE ATTORNEY GENERAL 7 QOB SUITE *00
Fairbanks,aiaska 9970i-*679
PHONE: [007) ASI-251!
FAJT: (SC7J «51-2876
August 27, 1992 J1p.0. SOX iicaoo mtate CAPrroL

UNEAU, ALASKA 99811-0300
PHONE: (907) *SS~3£00
FAX: (907) *63-S39S

Manuel Lujan, Jr., Secretary
Department of the Interior
1849 C Street NW

Washington, D.C. 20240

Dear Mr. Lujan:

The State of Alaska intends to file real property quiet title
actions as to the submerged lands described on the list attached as
appendix A, and is providing you this notice pursuant to 28 U.S.C.
S2409a(m) . Title to these lands passed to Alaska at statehood
based on the equal footing doctrine, the Submerged Land Act of Hay
22, 1953, P.L. 83-31, 67 Stat. 29, 43 U.S.C. SS1301 et s”™g.r and
the Alaska Statehood Act of July 7, 1958, P.L. 85-508, 72 Stat.
339, 48 U.S.C, note preceding S21.

Sincerely,

CHARLES E. COLE
ATTORNEY GENERAL

(LAAAaIC. -y ji

"oanne H. Grace

ssistant Attorney General
JMG/sh

Attachment

cc: J. T. Tangen, Regional Solicitor, Department of Interior
Eduard F, Spang, State Director, Bureau of Land Management
Niles Cesar, Area Director, Bureau of Indian Affairs
Walter Stieglitz, Regional Director, Fish and Wildlife Service
John Morehead, Regional Director, National Park Service
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Appendix A to letter Of August 27, 1992.

Colville Recrion

Mouth of Colville River to Nuka River
Mcuth of Kuna River to Chefamak

Narttsjest Reoim

Mcuth of Agiapuk River to American River
Mcuth of American River to Budd Creek
Mcuth of Budk.land River to West Fork
Mouth of Fish River to Qoilak Creek

Mouth of Niukluk River to Council

Mcuth of Kcbuk River to lower Kobuk Canyon
Mcuth of Xoyuk River to Dine landing
Mcuth of Kuzitrin River to Naxapaga River
Mcuth of Naxapaga River to Turner Creek
Mouth of Noatak River to Aniuk River
Mcuth of Selavik River to Kugarak River
Shaktool ik River

Throat River

Ungalik™-River

Mouth of Unalakleet River to Temile Creek

Kowvukuk River Region

Mcuth of Hcgatza River to Hog Landing
Mcuth of Koyukuk River to Betties
Mcuth of Middle Fork to Wiseman

Upper Yukon Rsaicn

Mcuth of Bearpaw River to Diamond

Mcuth of Beaver Creek to Victoria Creek

Birch Creek

Mcuth of Black River to Boundary

Mouth of Chandalar River to North and West Forks
Mcuth of Charley River to Bear Creek

Mouth of Chatanika River to Steese Highway Bridge
Christian River

Mcuth of Coleen River to Lake Creek (& miles)
Mouth of Crooked Creek to Bridge

Grass River

Mouth of Hess Creek to North and South Forks
Mcuth of Hodzana River to Pitka Fork (7 miles)
Jim Lake

Mouth of Kandik River to Boundary

Mouth of Nation River to Boundary

IEJ uuo



Mcuth of Porcupine River to Boundary

Ray River

Mcuth of Seventymile River to Barney Creek
Mcuth of Sheenjek River to Thluickchnjik Creek
Mouth of Tatanduk River to Boundary

40 Mile Area

Forty Mile River
Mcuth of North Fork Forty Mile River to Kink
Mcuth of South Fork Forty Mile River to Mosquito Fork

South Central Region

Mouth of Chulitna River to Tckositna River
Mcuth of Kasild<.""River to Tustmersa lake f
Mouth of Kenai River to Kenai Lake

Kenai Lake

Knik River

Lake Louise and cutlet

Lake Tustunnena

Mouth of Sanerrtra River to Portage Creek
Susitna Lake

Mouth of Susitna River to Indian River
Mouth of Talkeetna River to Chunilna Creek
Mouth ofTTokositna River to Hxe. Lake Outlet
Tycne Lake

Mouth of Tycne River to Tyone Lake

Mouth of Yentna River to confluence of its East and West Forks
Johnson River

Red River

Tanana Region

Mouth of Chena River to North Fork

Mouth of Chisana River to Scottie Creek
Mouth of Gocdpasture River to Central Creek
Harding Lake

Healy Lake and outlet

Johnson River

Mouth of Kantishna River to Lake Minchumina
Lake George and outlet

Lake Mansfield and outlet

Mouth of Nahesna River to Nahesna Mine
Mouth of Nenana River to Healy River

Mouth of Salcha River to Paldo Creek

Mouth of Tanana River to Nabesna and Chisana Rivers
Mouth of Teklanik River to near Coma Lake
Mouth of Tetlin River to Tetlin Lake

Mcuth of Tolcrvama River to West Fork

Mouth of Wocd River— to Fish Creek



Middle Yukm River

Mcuth of Inrcko River to Cripple Creek
Mcuth of Iditarod River to lditarcd
Khotol River

Little Melozitha River

Melozitna River

Mcuth of Nowitha River and Sulstna Rivers to Tamarack Creek
Tozitna River

Lover "Yukon Region

Anvik River
Bonasila River
Kotlik River
Nulato River
Pastol ik River

Kuskokvim River Region

Mouth of Aniak River to Salman River

Mcuth of Big River to otter Creek

Mcuth of Chukcwan River to Gemuk River

Croaked Creek

Mcuth of East Fork Kuskokvim River to Slew Fork and Tonzona River
Mcuth of Genuk River to Beaver Creek

Mcuth of George River to Julian Creek

Mcuth of Holitna River to Chukcwan River

Hohol1tna River

Mcuth of Johnson River from Mud Creek Portage to Crooked Creek
Mcuth of Johnson River to Nunapitchuk and Atrcautluak
Kisaralik River

Mouth of Kuguklik River to Kipnuk

Kulik Lake

Mouth of Kuskokwira River to North Fork

Little Tonzona River

Mcuth of Middle Fork and Big River to Salmon River
Mouth of Middle Fork Kuskokvim River to Pitka Fork
Mouth of Nixon Fork to its West Fork

Mouth cf North Fork Kuskokvim to Lake Minchunira. Portage
Mcuth of South Fork Kuskokvim River to Tatina River
Mouth of Storey River to T-mp Village

Mcuth of Swift Fork to Highpcwer Creek

Moutn of Thkcrtra River to Fourth of JUly Creek

Mouth of Talbiksak River to Yukon-Kaskokwim Portage
Mcuth of Tuluksak River to Upper Lard

Whitefish lake and outlet

Bristol Bay Region

Alec River ovJzN.A\L,
Aniakchak River



Black Lake ckj”™ww *&

Mcuth of Chignik River to Black Lake V_
Onikuminuk Lake

Chilikadrotra River

Cnulitna River

Clark River

Mcuth of Copper River to Falls

Dago Creek —wBAXKsfC

Dog Salmon River

Eek River

Bgegik River and Eecharof Lake

Gibralter Lake and cutlet

Mcuth of Goodnews River to Watlamuse Creek
Mcuth of Igushik River to Amanka Lake
IHliama Lake

Mouth of I1lliaama River to Forks

Mcuth of Kanektok River to Kagati Lake
Kakhonak Lake

Mcuth of King Salmon River to Olds Creek1/ocfsVk-
Mouth of Kvichak River to lllisma. Lake »
Lake Aleknagik

Lake Chavekuktuli

Lake Clark

Lake Beverly

Lake Kulik mi lotrw i

Lake Nerka

Lower Pike Lake and cutlet ua<x'"V-

Kokwok River “

Foktuli River

Mukllung River

Mcuth of Mulchatna River to Summit Creek
Mouth of Naknek River to Naknek lake
Negukthlik River

Newhalen River

Nishlik Lake

Mcuth of Nushagak River to New Stuyahnk
Mouth of Nuyakuk River to Nuyakuk Lake
Ongake River

Osviak River

?2uigmy River

Pile River

Ruth Lake and cutlet ugi\LoiU-

Mcuth of Smelt Creek to Smelt Lake

Mcuth of Snake Piver to Nunavaugaluk Lake
Stuyahok River

Tazmina River

Mouth of Togiak RiN~ar to Tcgiak Lake
Tunulk River

Ualik Lake

Mouth of Ugashik River to lower and Upper Ugashik Lakes
Upnuk Lake

Weary River



Mcuth of Wood River to Lake Aleknagik
Pepper River Region

Mcuth of BeringRiver tonear Bering Lake
Mcuth of ChitnaRiver to Tana River

Mouth of Copper River toBatzulnetas (above Slana)
Cross-wind lake

Mouth of Eyak River and Eyak Lake

Mouth of jdutina River to Klutina Lake
Lone River
Miles Lake and outlet
Nelchina River
- Tasnuna River
- Mcuth of Tazlina River to Tarlira Lake

Southeast Region

Chilkat River
Chilkcot River
Stikine River

Kodiak Island and Shelikof Straight Region

Afognak Lake

Mouth of Afognak River to the remains of the Bridge
Akalura and Red Lakes

Mcuth of Aniakchak River to Albert Johnson Creek
Karluk Lake

Mcuth of Karluk River to Karluk Lake

Statewide Region

Yukon River
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& 1031 WEST4TH AVENUE. suiTe 300
ANCHORAGE. ALASKA 99501-1994
DEPARTMENT OF LAW PHONE. (907)269-SI00
FAX: (907)270-3697

/ < KEY SAW BUILDING
100 CUSHMAN ST.. SU 0

Fairbanks. Alaska é§ﬂﬁ.2679

PHONE: (907)491-23 11

FAX. (907)451-2346

OFFICE OF THEATTORNEY GENERAL

December 17, 1996 1 P.O BOX HO300-OIMOND COURT HOI

JUNEAU. ALASKA 99811-0300
PHONE: (907)465-3600
FAX: (907)465-6735

CERTIFIED MAIL -_RETURN RECEIPT REQUESTED

Bruce Babbitt

Department of the Interior
1849 C Street NW
Washington, D.C. 20240

Dear Mr. Babbitt:

The State of Alaska intends to file real property quiet title
actions as to the submerged lands described on the |list attached as
appendix A, and is providing you this notice pursuant to 28 U.S.C.
S 24D9a(m). Title to these lands passed to Alaska at statehood
based on the equal footing doctrine, the Submerged] Land Act of May
22, 1953, P.L. 83-31, 67 Stat. 29, 43 U.S.C. S5 1301 et seg., and
the Alaska Statehood Act of July 7r 1958, P.L. 85-508, 72 Stat.
339, 48.U.S.C. note preceding S21. J

Sincerely,

BRUCE M. BOTELHO
ATTORNEY GENERAL

nne M. Grace
istant Attorney General

Attachment

¢C. Laurie Adams, Regional Solicitor, Department of Interior
Tom Allen, State Director, Bureau of Land Management
Niles Cesar, Area Director, Bureau of Indian [Affairs
David B. Allen, Regional Director, Fish and Wildlife Service
Robert Barbee, Regional Director, National Park Service



APPENIDIX A

Coppar River Region
Copper River

Northern Region
Kuk River

Keade River
Kukpowruk River

Bristol Bay Region
Arolik River
Kanektok River
Kisaralik River
Goodnevs River
Togiak River
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SENATE COMMITTEE REPORI
First Committee of Referral

DATE: 2/6/04 FURTHER: Finance

Date of 5-Day Notice: -112-]04 DATE TURNED ,
(in accordance with Uniform Rule 23) IN TO OFFICE: -NT
Resources Committee considered SENATE BILL NO. 295

SB 295 EXTEND NAVIGABLE WATERS COMMISSION

"An Act extending the termination date of the Navigable Waters Commission for Alaska; and providing for an
effective date."

and recommends: Senate Bill:

f ] Same Title
be replaced with CSs [ 1 New Title
adopt previous _ CS House Bill:

[ ] Same Title
attached amendment(s) [ J Technical Title

Change
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was referred to the
Senate Finance
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No hearing was held
on this bill









Alaska State Legislature

S e n ate State Capitol, Room 213
Juneau, Alaska 99801-1182
Phone: (907) 465-3701
Official Businc ss Fax: (907) 465-2832

O .I:.I: i Ce O .I: th e S e C re ta ry Email:senate_secretary@Iegis.state.ak.us

FOR YOUR MMEDIATEATTENTION

DATE: April 21, 2004

TO: Finance Committee
(Mindy, Room 520)

FROM: Office of the SenateSecretary
SUBJ: Referral Change

The Co-Chair of the Committee noted above has waived the refeiral(s) on the
following bills(s):

RETRIEVE

SENATE BILL NO. 297
"An Act relating to the taking of black bear, brown bear, and grizzly bear and to
registration of big game guides for certain guide use areas."

Please give the bill filc(s) to the page delivering this message for forwarding to the
next Committee of referral.

Thank you.
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2004 LEGISLATIVE SESSION Bill Version: SB298CS-DPS-ABWE-3-15-04
() Publish Date:
Revision Date/Time (Note if correction): Dept. Affected: Public Safety
Title Act repealing ban on off-rad veh on Dalton Hwy RDU Alaska State Troopers
Component Alaska Bureau of Wildlife Enf.
Sponsor Sen. Seekins
Requester (S) Finance Component No. 2746
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants &Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor’s FY 2005 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

AS 19.40,210 addresses the Dalton Highway and currently restricts access unless conducting oil exploration;
mining; or traveling across the highway corridor from land outside the corridor to access land outside the other
side of the corridor. There is no penalty provision in this statute, therefore no enforcement activity has
routinely taken place. This proposal would eliminate the off-road vehicle restriction south of milepost 235 of
the highway allowing off-road vehicles access to these areas. The restrictions would still exist north of
milepost 235.

The Trooper assigned to the Coldfoot Post will patrol the affected area and perform enforcement activities to
include wildlife and roadway related statutes and regulations.

prepared by: Lt Al Storey Phone 269-4532
Division Alaska State Troopers Date/Time 3/15/04 3:59 PM
Approved by: Commissioner William Tandeske Date 3/15/2004

Agency Department of Public Safety

(Revised 12/2003 OMB) Page 1 of 2



FISCAL NOTE

STATE OF ALASKA BILL NO. sB298CS-DPS-ABWE-3-15-04
2004 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

Under current provisions of other regulations, hunting is still restricted within 5 miles of the highway, and
therefore the use of off-road vehicles will not be involved in hunting activities.

While there will be an increase by users of off-road vehicles in this area, there is no anticipated fiscal
impact to the Alaska State Troopers. If additional resources are needed to manage issues that might
arise as a result of passage of this proposal, assets will be assigned as needed from the Fairbanks area
as is typically done during periods of increased activities.

Page 2 of 2



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2004 LEGISLATIVE SESSION Bill Version: CSSB 298(TRA)
(S) Publish Date: 3/10/04

Revision Date/Time (Note if correction): Dept. Affected: DOT&PF

Title Qff-Road Vehicles on Dalton Highway '‘RDU Administration & Support
Component Commissioner's Office

Sponsor Seekins

Requester Senate Transportation Component No.

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES {

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do nol abbreviate)

TOTAL
Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

Prepared by: Nona Wilson Phone 465-6973

Division Legislative Liaison Date/Time 2/20/04 9:06 AM
Approved by: John MacKinnon Date 2/20/2004

Agency Deputy Commissioner

(Revised 12/20030MB) Page 10of 1
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Alaska State Senate

Session:

State Capitol 119 N. Cushman, Suite 201
Juneau, Alaska 99801-1182 Fairbanks, Alaska 99701
(907) 465-2327 (907)456-8161
(907) 465-5241 Fax Senator_Ralph_Seekins@legis.state.ak.us

Senator Ralph Seekins

District D

Senate Bill 298 Sponsor Statement

“An Act relating to the use of off-road vehicles within five miles of the right-of-way of the
James Dalton Highway.”

A substantial portion of Alaska’s landmass lies on the north side ofthe Yukon River. Only one
highway exists in that entire area - the Janies Dalton Highway - still referred to by many as the
“haul road” to Prudhoe Bay. Senate Bill 298 removes from prohibition the use of off-road
vehicles within the five mile right-of-way of the James Dalton Highway up to mile 235.

Current law, with very limited exceptions, bans the use of off-road vehicles within five miles of
the right-of-way of the Dalton Highway starting at mile 57 — the Yukon River crossing — and
extending 357 miles north to the .Arctic Ocean. This law (AS 19.40.210) essentially prohibits
access for average Alaskans to recreate on tens of millions ofacres of public lands that would
otherwise be open to their use.

But, the fact is, the state has not actively enforced this statutory ban. Nevertheless, this has not
stopped the federal government from co-opting the state law. Using the Alaska statute cited
above, the Bureau of Land Management is closing long existing trap lines and threatening to tear
down cabins unless the trappers resort to non-motorized access.

Other reports of BLM officers warning or citing recreational riders or state highway maintenance
employees under this state statute are numerous. All this because the BLM says that state law
regulating off-highway vehicle use prevails when it is more restrictive than federal regulations.

Senate Bill 298 will allow these public lands to be accessed from the Dalton Highway by lifting
the ban between mileposts 57 and 235. This opens a massive area bounded by the Yukon River
to the south and the Brooks Range to the north.

The Dalton Highway was first opened to public use during the Hickel administration. Now, ten
years later, the time has come to open the right-of-way for use by snow machiners and the like.
Alaskans deserve access to their lands and there is no sensible reason to continue this
unwarranted, antiquated ban.

3/9/04


mailto:Senator_Ralph_Seekins@legis.state.ak.us

DOC UodyPaije h;tp:/lww\v.legis. state.ak.us'cgi-bin/fol...03/qucry=*/doc/{t8799J-pagcitcms= (body)'

Sec. 19.40.210. Prohibition of off-road vehicles.

Off-road vehicles are prohibited on land within five miles of the right-of-way of the highway. However,
this prohibition does not apply to

(1) off-road vehicles necessary for oil and gas exploration, development, production, or transportation;

(2) a person who holds a mining claim in the vicinity of the highway and who must use land within
five miles of the right-of-way of the highway to gain access to the mining claim; or

(3) the use of a snow machine to travel across the highway corridor from land outside the corridor to
access land outside the other side of the corridor; this paragraph does not permit the use of a snow machine
for any purpose within the corridor if the use begins or ends within the corridor or within the right-of-way
of the highway or if the use is for travel within the corridor that is parallel to the right-of-way of the
highway; in this paragraph, "highway corridor" means land within five miles of the right-of-way of the
highway.

Sec. 19.40.290. Definitions.
In this chapter

(1) [Repealed, Sec. 53 ch 30 SLA 1996].

(2) "highway" means the secondary highway from the Yukon River to the Arctic Ocean.

Chapter 19.4S. MISCELLANEQUS PROVISIONS; DEFINITIONS AND PENALTIES
Sec. 19.45.001. Definitions.
In AS 19.05-AS 19.40
(1) "commissioner" means the commissioner of transportation and public facilities;

(2) "construction" or any derivation means construction, reconstruction, alteration, improvement or
major repair;

(3) "controlled-access facility” means a highway especially designed for through traffic, and over,
from, or to which owners or occupants of abutting land or other persons have either no right or easement or
only a controlled right or easement of access, light, air, or view;

(4) "cost of change, relocation, or removal” means the entire cost incurred by the utility properly
attributed to the change, relocation, or removal of a facility, less any costs for improvements or upgrading
over and above the cost of a functionally equal facility; if a facility is to be relocated and replaced with new
equipment, there shall also be subtracted from the entire cost any salvage value c.erived from the old
facility;

(5) "department” means the Department of Transportation and Public Facilities;

| off. 3/9/2004 6:43 PM
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United States Department of the Interior

BUREAU OF LAND MANAGEMENT
Northern Field Office Ti,?/\k,a EH%Z*
1150 University Avenue
Fairbanks, Alaska 99709-3844
http://www.ak.bIm.gov

In reply refer to

F-93144
2920 (025)

CERTIFIED MAIL RETURN RECEIPT

Ace Patrick Calloway ‘]AN 20 Z'm'
P.O. Box 70630
Fairbanks, Alaska 99707

Dear Mr. Calloway;

This letter concern, permit F-93144 that you have with BLM for parking, access and a tent camp
at the South Fork of the Koyukuk River. This permit expired on October 31, 2003.

We have become aware of Alaska Statute 19.40.210 that states regarding the Dalton Highway:

Off-road vehicles are prohibited on land within five miles of the right-of-way of the
highway. However, this prohibition does not apply to

(1) off-road vehicles necessary for oil and gas exploration, development, production, or
transportation;

(2) a person who holds a mining claim in the vicinity of the highway and who must use
land within five miles of the right-of-way of the highway to gain access to the mining
claim; or

(3) the use of a snow machine to travel across the highway corridor from land outside
the corridor to access land outside the other side of the corridor; this paragraph docs not
permit the use of a snow machine for any purpose within the corridor if the use begins or
ends within the corridor or within the right-of-way of the highway or if the use is for
travel within the corridor that is parallel to the right-of-way of the highway; in this
paragraph, "highway corridor” means land within five miles of the right-of-way of the
highway.

The third subsection was added in 2000, and seems to make the permits we have issued you and
others for snowmachine access off the Dalton Highway a violation of state law. Generally, state
law regulating off-highway vehicle use prevails when it is more restrictive than our regulations.
We have requested a legal opinion and guidance from our Solicitor's Office.

Meanwhile, we have decided to extend your permit and the others to May 1to finish the trapping
season, provided you pay the rent and are in compliance with the permit.

The rental to extend the permit to May 1 will be the minimum of $100 in the permit.


http://www.ak.blm.gov

We note that you have not submitted your report for the last half of the 2001, and all of the 2002
and 2003 season.

We also note that you do not have the $1,000 bond required by the permit.

We hope to have a Solicitor’s Opinion and guidance before May 1. If the outcome is that we
cannot issue permits for snowmachine use off the Dalton Highway, you will have to use non-
motorized access in the future. If non-motorizcd access is not practical or possible, you will
need to tear down your cabin at the end of the season.

We offer to extend your permit to May 1, 2004, after you submit the $100 rental, use reports, and
proof of bonding. This offer expires thirty days after you receive this letter.

Please call Boyce Bush at 474-2334 or Martha Woodworth at 474-2323 if you have any
questions.



Supixic for SB '/98 (Haul Road Corridor)

Subject: Support for SB 298 (Haul Road Corridor)
Date: Tue, 24 Feb 2004 05:28:14 -0900
From: Pete Buist <grizzlybear@ mosquitonet.com>
To: Senator Ralph Seekins <Senator_Ralph_Seekins@ Legis.state.ak.us>

Dear Senator Seekins,

Please add my name to those in SUPPORT of SB 298 which would inject a bit more common sense
into the management of access to public lands along the Dalton Highway.

Of particular concern to me are current enforcement actions being taken against trappers who are
losing their access to traditional traplines along the corridor. BLM has been actively trying to get
rid of them by burning cabins and informing the trappers that they can only get to their traplines on
foot.

If I thought that the current situation was actually protecting endangered resources, | would
supportit. Butitappears to me that the trappers are not causing any real conservation problems by
using snowmachines anu staying in cabins during the winter months when few tourists are around

anyway.
Sincerely,

Pete Buist
Fairbanks


mailto:grizzlybear@mosquitonet.com
mailto:Senator_Ralph_Seekins@Legis.state.ak.us

Members of the Senate Transportation Committee,

I will be out of town and unable to attend the teleconference to testify on SB 298 on
March 4, but would like to offer the following comments for your consideration.

In my opinion this bill is simply an issue of whether or not the public should have
reasonable access to millions of acres of public land. 1 would argue that they should.

It seems from a lot of the testimony | heard last week that most of the people are unaware
of what the actual effects of this bill ar:. There were several people testifying about how
passage of this bill would have such . legative impact on hunting in the area, while in
reality passing this bill doesn’t change anything related to hunting north of the Yukon
River. Hunting with a firearm within the Dalton Hwy, Corridor would still be prohibited
by AS 16.05.789. Using an offroad vehicle to transport hunters or game in the corridor
would still be prohibited by 5 AAC 92.530 (7) unless you start outside the corridor and
need to cross it to access lands on the other side. In other words, you still would not be
able to start a trip from the Dalton Hwy. using an ORV for any hunting purposes. Passage
of SB 29S does nothing to change either this statute or regulation, effectively making no
change in the current situation in that area in regards to hunting.

There was also some testimony concerning harassment of wildlife by ORV users. This
concern is also without merit in my opinion as regulation 5 AAC 92.080 (5) would still
be in effect and prohibit harassing game with a motor vehicle or using a motorized
vehicle to drive, herd, or molest game. Passage of SB 298 does nothing to change this
from its current state.

To the people who were concerned over potential damage to the tundra by 4-wheelers
running all over the place I would like to point out the fact that the first 250 miles of the
corridor runs through BLM land whose regulations regarding ORV use only allow
snowmacines with a 10 or 12 inch minimum snow cover requirement. To anyone who
thinks this is still not adequate protection, | would point to the area from along the Denali
Hwy. all the way down to the Glenn Hwy. where snowmachines are going all over the
place every winter, but come summer when the snow melts there is virtually no evidence
of their activities. The remaining 105 miles of the corridor from approximately Slope
Mtn. on the North Slope to Prudhoe Bay runs through State land that has no such
regulation at the present time. However, because ORVs would still be prohibited for
hunt., purposes and the overall terrain is not conducive to ORV use without snow cover
this is probably not an issue. IfDNR has serious concerns about even the slight
possibility of damage occurring to the tundra during the non-snow covered time of year,
they could certainly adopt regulations along the same lines as BLM. Specific regulations
such as these would seem to be a far more palatable way of managing the land use rathe-
than the current situation of not allowing any ORV use at any time for any reason (except
to access your mining claim or for oil exploration and recovery).



Once people realize there will still be adequate protection for the land and wildlife of the
area and that this is simply an issue of public access to public land, everyone | have
spoken to about this is for passage of this bill. Then, add in the factor of a positive effect
on the local economy (fuel sales, food, lodging, guided tours, etc.), and | believe even a
fair number of the local population is for passage of this bill.

In conclusion, I would like to thank you for taking the time to read my comments. |
would urge passage of SB 29S repealing AS 19.40.210 in its entirety. Failing that, |
would urge amending AS 19.40.210 to allow use of snow machines for non-hunting
activities. There is no reason for having a blanket prohibition of ORV use for the entire
Dalton Hwy. Corridor when the land managing agencies involved have regulatory tools
available to manage use for the best interest of the environment and the public. It is time
to finally allow the public reasonable access to the millions of acres of public land that
are available along the Dalton Hwy.

Sincerely,

David Stoller

880 Hickman

North Pole AK. 99705
(907) 4SS-0585
stoller@ .eci.net
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Comments on SB 298

Members of the Senate Finance Committee,

1will be out oftown and unable to attend the teleconference to testify on SB 298 on
March 25, but would like to offer the following comments for your consideration.

In my opinion this bill is simply an issue of whether or not the public should have
reasonable access to millions ofacres of public land, 1would argue that they should.

It seems from a lot of the testimony offered during the hearings on this bill in the
Transportation Committee that people arc unaware of what the actual effects of Ibis bill
arc. There was a lot of testimony both for and against this bill that centered on the
perceived effects that passage of this bill would have on hunting (both sport and
subsistence) north ofthe Yukon River. The fact is that this bill has nothing to do with
hunting. Hunting wilh a firearm within the Dalton lhvy. Corridor would still be
prohibited by AS 16.05.789, Using an offroad vehicle to transport hunters or game
within the corridor would still be prohibited by 5 AAC 92.530 (7)(B) unless you start
outside the corridor and need to cross it to access lands on the other side (just like it is
now). In otherwords, you still would not be able to start a trip from the Dalton Hwy.
using an ORV for any bunting purposes. Passage of SB 298 docs nothing to change cither
this statute or regulation, effectively making no change in the current situation in that
area in regards to hunting.

There was also some testimony concerning harassment of wildlife by ORV users. This
concern is also without merit in my opinion as regulation 5 AAC 92.080 (5) would still
be in effect which prohibits harassing game with a motor vehicle or using a motorized

vehicle to drive, herd, or molest game. Passage of SB 298 docs nothing to change this
from its current state.

In rcsponso to testimony questioning the effects of additional ORV traffic on caribou
migration patterns, 1don’t believe there is any documentation that can be cited showing
that this isjustifiable concern. It seems to me that caribou usually don’t seem to care
about human activity as long as you aren’t shooting at them (which you still won’t be
able to do if starting from the road as explained above). | know from personal experience
that the caribou | have encountered while snowmnchining don’t really show any sign of
disturbance when | ride by them as close as a couple of hundred yards. O f course this was
during a closed hunting season so they weren’t worried ahout getting shot. 1 find it hard
to believe that a few snowmachincs traveling around, mostly from mid-February to mid-
April, are going to have any effect on migration patterns of an entire herd. Certainly no

more effect than the ORV use that already exists from the local residents outside the
corridor.

Regarding testimony concerning the potential damage to the tundra by 4-wheclcrs
running all over the place, 1 would like to point out the fact that now that SB 298 has
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been amended to only apply to the corridor up to Milepost 235, the entire length under
consideration runs through land managed by BLM. RDM’s natural resource plan for that
area only allows ORV use in the winter with adequate snowcover. To anyone who thinks
this is still not adequate protection, 1would point to the area from along the Denali Hwy.
all the way down to the Glenn Hwy. where ORVs arc going all over the place every
winter, but come summer when the snow melts there is virtually no evidence of their
activities. Spcci fic regulations such as this would seem to be a far more palatable wuy of
managing the land use rather than the current situation of not allowing any ORV use at
any time for any reason (except to access your mining claim or for oil exploration and
recovery). Itis time to let the land managers do theirjobs and allow reasonable access to
public lands while still affording prolection to the environment.

To some extent 1can understand the opposition to this bill from the local population. |
can imagine that if Tlived there and had exclusive use of this whole area I might not want
to let anybody else in either. However, the fact is that a very large percentage of the land
in question is public land and the public lias a right to have reasonable access to it. Once
people realize there will still be adequate protection for the land and wildlife of the area
and that this is simply an issue of public access to public land, everyone | have spoken to
about (his is for passage of this bill. Then, add in the factor of a positive effect on the
local economy (fuel sales, food, lodging, guided lours, etc.), and 1believe oven a fair
number of the local population would be for passage of this bill.

In conclusion, 1 would like to thank you for taking the time to read my comments. |
would urge passage of SB 298 repealing AS 19.40.210 up to MP 235 of the Dalton lhvy.
There is no reason for having the current blanket prohibition of ORV use for the Dalton
Hwy. Corridor when the land managing agencies involved have regulatory tools available
to them to manage use for the best interest of the environment and the public. Itis lime
to finally allow the public reasonable access to the millions of acres of public land that
are available along the Dalton Hwy,

Sincerely,

David Sloller

880 Hickman

North Pole AK. 99705
(907) 488-0585
sloller@uci.net
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SENATE COMMITTEE REPORT
First Committee of Referral

DATE: i/6/04 FURTHER: Finance
Date of 5-Day Notice: __ DATE TURNED
(in accordance with Uniform Rule 23) IN TO OFFICE:

Transportation Committee considered SENATE BILL NO. 298
SB 298 OFF-ROAD VEHICLE USE ON DALTON HIGHWAY

"An Act repealing the ban on the use of off-road vehicles within five miles of the right- of-way of the James
Dalton Highway."

and recommends: Senate Bill:
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SENATE BILL NO. 299
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - SECOND SESSION
BY THE SENATE LABOR AND COMMERCE COMMITTEE

Introduced: 2/6/04
Referred: Labor and Commerce, Finance

A BILL
FOR AN ACT ENTITLED

1  "An Act relating to a charge for a bad check."

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

3 * Section 1. AS 09.68.115(a) is amended to read:
4 (@) In an action against a person who issues a check that is dishonored, the
5 plaintiff may recover damages in an amount equal to $100 or triple the amount of the
6 check, whichever is greater, except that damages recovered under this section may not
exceed the amount of the check by more than $1,000 and may be awarded only if

(1) the plaintiff makes a written demand for payment of the check at
9 least 15 days before beginning the action; and
10 (2) the defendant fails to tender, before the action begins, an amount
1 equal to [AT LEAST] the amount of the check plus $30 [COSTS INCURRED BY
12 THE PLAINTIFF UP TO A MAXIMUM OF .$25],
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FISCAL NOTE A" 0 1 2004

STATE OF ALASKA Fiscal Note Number: 1
2004 LEGISLATIVE SESSION Bill Version: SB 299
(S) Publish Date: 2/18/04

Revision Date/Time (Note if correction): Dept. Affected: Several, see below
Title An Act relating to a charge for a bad RDU Various

check Component Various
Sponsor Senate Labor and Commerce Commit
Requester Component No.
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) If funding for this bill is included in the Governor's FY 2005 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

This legislation allows holders of NSF checks to assess an additional $5 (from 525 to $30) for handling
fees allowable under AS 09.68.115(a). A quick survey of some state agencies accepting over the counter
receipts produced the following:

>DMV - collect about 550 per year; $5 increase would yield $2,750; cost to modify system $5,000
>Qccupational Licensing - collect about 150 per year; could yield $750

Environmental Conservation - about 20 N SFs per year; not charging fees

>DOTPF - collected 72 in 2003; $5 increase would yield $360

Based on this information, the financial impact on state agencies is estimated as an immaterial wash, as
shown by zero amounts in the tables above.

Prepared by: Kim Garnero, Director Phone 465-2435

Division Division of Finance Date/Time 2/17/04 7:39 AM
Approved by: Mike Miller, Commissioner Date 2/17/2004

Agency Department of Administration

(Remud 0/2003 OVB) page 10f-—1.
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Sponsor Statement

SB 299 Bad Check Charge

SB 299 seeks to clarify AS 09.68.115, the statute that pertains to "bounced checks"
and to clarify current law that leaves businesses vulnerable to litigation that
questions their costs for collecting on insufficient-funds checks.

Currently this statute does not allow aggrieved creditors or their agents to assess
afixed surcharge on bounced checks. This is problematic as the plaintiff must first
give the check writer an opportunity to "make good" on the bounced check plus
the "costs incurred by the plaintiff up to a maximum of $25, and then they must
also keep a separate ledger to track and defend their costs incurred in the
collection procedure.

Many states have statutes that allow creditors to assess a statutory penalty for an
insufficient-funds check. These fees go up to as high as $40 per check, and some
even charge interest rate per year that begins on the date the check was issued.

This bill proposes to impose a flat fee of $30 for a bounced check, which more
accurately reflects the cost of collecting on these bad checks and frees the creditor
from the burden of having to document "costs incurred” on each bounced check.
Currently this fee can be up to, but no greater than $25. It is common practice for
banks to assess a flat $25 fee for bad checks and does not require them to send a
letter of notification or make a phone call.

Passage of SB 299 will make it less likely for the statute to be challenged and will
put Alaska on par with other states that specify a statutory penalty fee for bad
checks and lessens the burden currently placed on businesses as they attempt to
collect payment for goods they have already provided to their customers.

SPONSOR STATEMENT
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