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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number. 1
2003 LEGISLATIVE SESSION Bill Version: SB 120
(S) Publish Date: 3/6/03

Revision Date/Time (Note if correction): Dept Affected: Administration
Title An Act relating to state immunity for certain '‘BRU Risk Management

actions by state employed seaman.... Component Risk Management
Sponsor
Requester Component No. 71
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES | | | | | |

ICHANGE IN REVENUES ( ) | | | | | |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbr viate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2003) cost: 0.0
Check this box (X) if funding for this bill is Included in the Govemor’s FY 2004 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page if necessary)

Very significant cost savings will be realized in future years as the AMHS and the few other maritime
employees injury claims transition into the state average employee injury rate and cost.

The state funds its claim costs on a "cash flow" basis (appropriating only the amounts expected to be paid
the next fiscal year) collected solely through interagency receipts (cost of risk allocations) assessed each
agency.

If Risk Management (RM) was provided continuing funds for each FY (held in reserve until all outstanding
liabilities from that period are paid - as an insurance carrier operates), then RM could immediately reduce
premium assessments — reflecting the cost savings anticipated.

Future year premium assessments will reflect the cost reductions actually realized by this legislation as
premiums are developed from actual claims expenses incurred.

Prepared by: J. Brad Thompson, Director Phone

Division Risk Management Date/Time 3/6/0310:57 AM
Approved by: Date 3/6/2003

Agency Administration

(RoviMd 9/2001 OMB) Page 1of _1
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number 2
2003 LEGISLATIVE SESSION Bill Version: SB 120
(S) Publish Date: 4/2/03
Revision: 3/31/03 11:02 AM Department: Labor and Workforce Development
Title: Claims by State-Employed Seamen BRU: Workers’ Compensation
Component: Workers' Compensation
Sponsor Rules Committee
Requester: House L&C Component Number. 344
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2006 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services 55.6 74.1 74.1 74.1 74.1 74.1
Travel 3.0 4.0 4.0 4.0 4.0 4.0
Contractual 4.6 6.1 6.1 6.1 6.1 6.1
Supplies 7.8 2.8 2.8 2.8 2.8 2.8
Equipment

Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 71.0 87.0 87.0 87.0 87.0 87.0

CAPITAL EXPENDITURES | | | | | |

CHANGE IN REVENUES ( ) j | | | i

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

r lgf

1luu5 GF/Program Receipts

103 r/Mental Health

1157 workers Safety Account 71.0 87.0 87.0 87.0 87.0 87.0
TOTAL 71.0 87.0 87.0 87.0 87.0 87.0
Estimate of any current year (FY2003) cost: None

Check this box (X) If funding for this bill Is included in the Governor's FY 2004 budget proposal:

POSITIONS

Full-time 1 1 1 1 1 1
Part-time

Temporary

ANALYSIS: (Attach a separate page if necessary)

This Bill would require work-related injuries or illnesses of state employed seamen to be covered under
the State of Alaska's Workers’ Compensation Act. This coverage is currently being provided through
federal jurisdiction under the Jones Act and Admiralty Law. In the first year, funding is only needed for nine
months due to recruitment for the position and the time it takes for a case to reach the hearing process.

Prepared by: Paul Grossl, Director Phone: 465-2790
Division: Workers' Compensation Date/Time: 3/31/03 11:02 AM
Approved by: Greg O'Claray, Commissioner Date: 03/31/03

Agency: Department of Labor and Workforce Development

For distribution Information, call the Governor's Legislative Office
R 1862000mb) Page 1 of 1
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STATE OF ALASKA
2003 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):
Title

Sponsor
Requester

Representative Kott
House Finance Committee

Expenditures/Revenues

Passenger Vehicle Rental Tax

FISCAL NOTE

Fiscal Note Number:

Bill Version: CSHB27KW&M)
() Publish Date:
Dept. Affected: Revenue

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )y

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL

FY 2004

55.0
5.0
25.0
3.0
8.5

96.5

4,000.0

96.5

96.5

Estimate of any current year (FY2003) cost:
Mark this box (X) If funding for this bill Is included in the Governor's FY 2004 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:

(Attach a separate page if necessary)

FY 2005

55.0
20
12.0
1.0

70.0

6,000.0

70.0

70.0

0.0

"BRU Revenue Operations
Component fax Division
Component No. 2476
(Thousands of Dollars)
FY 2006 FY 2007 FY 2008 FY 2009
55.0 55.0 55.0 55.0
2.0 2.0 2.0 2.0
12.0 12.0 12.0 12.0
1.0 1.0 1.0 1.0
70.0 70.0 70.0 70.0
| 6,000.0 | 6,000.0 | 6,000.0 | 6,000.0
(Thousands of Dollars)
70.0 70.0 70.0 70.0
70.0 70.0 70.0 70.0

This legislation would impose a 10% state tax on the rental or lease of passenger vehicles, and a 3% state
tax on the lease or rental of recreational vehicles. The new taxes would take effect July 1, 2003.
Commercial vehicles and farm equipment would be exempt, as would emergency and firefighting vehicles.

The definition of recreation vehicles in this legislation is broad, and would include not only the traditional
RVs but also campers, camper trailers, and pickup trucks with camper units mounted on the bed.

Vehicles leased for more than 90 consecutive days are exempt from the tax.

Prepared by:

Division Department of Revenue

Larry Persily, Deputy Commissioner

Phone 465-5469

Date/Time 4/24/03 11:30 AM

Approved by:

Agency Department of Revenue

Larry Persily. Deputy Commissioner

Date 4/24/2003

(Ruisl 902N
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CSHB271(W&M) - Passenger Vehicle Rental Tax
Department of Revenue - April 24, 2003

Page 2 of 3

SUGGESTED CHANGES

AS 43.52.010 and AS 43.52.030 refer tc a tax on a vehicle "made in this state.”
Although we understand the intent that "made in Alaska" refers to the rental or lease
agreement, and not the vehicle, we suggest changing the language to remove any
possible confusion that a taxpayer might claim. In addition, the "made in Alaska" could
be argued to prohibit imposing the state tax on rentals where the reservation is made
out of state (such as through a toll-free line or a web site). We would recommend
simply deleting the “made in Alaska" reference from these sections.

We also recommend amending AS 43.52.050(b) to clearly require that the tax be
separately stated. This is a basic requirement of taxes to facilitate compliance, provide
transparency, and establish the tax base vs. the tax itself. This should not cause
concern with rental agencies, as most prefer to advertise prices on a pre-tax basis.

We also would recommend language to clearly state that rentals or leases by
government employees for official business are exempt from the tax. This should cover
federal, state, municipal and school district rentals, whether rented directly to the
governmental entity or rented by a government employee on official business. This
exemption would avoid a lot of confusion facing rental car providers and minimize
complication within and between government agencies.

OPERATING EXPENDITURES

The Department of Revenue anticipates additional costs for administering the provisions
of this bill. There are more than 100 businesses that rent out cars and RV's across
Alaska. We envision that this tax would be paid quarterly, which would mean between
400 and 500 tax returns during the year, of which several might involve questions,
audits or additional work, and perhaps enforcement and collection efforts.

The Department expects it will need the equivalent of one full-time employee to handle
the accounting and collections, taxpayer service and compliance work associated with
this tax. In addition, we would expect to conduct taxpayer outreach and education
efforts to help start this new program.

In addition to the outreach and education effort, the Department would need to move
quickly to set up this new tax for July 1, 20Q3, and would use the additional contractual
funds requested in Fiscal 2004 to pay for a computer program for tracking payments.



CSHB271(W&M) - Passenger Vehicle Rental Tax
Department of Revenue - April 24, 2003

Page 3 of3

REVENUE ESTIMATE

The Department estimates the combination of a 10% passenger vehicle tax and a 3%
RV tax would raise approximately $6 million a year in additional revenue to the state.
The revenue in the first year of the program, Fiscal 2004, is estimated at $4 million
because the state would receive just three quarterly tax payments in the first year, and
would miss out on the start of the tourism season in May and June 2003.

For comparison purposes, Anchorage imposes an 8% tax on vehicle rentals, with
Cordova at 6% and Yakutat at 4%. Renters at Anchorage airport also pay an 11% fee
to cover the rental companies’ airport charges.
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State of Alaska

OFFICE OF THE GOVERNOR
JUNEAU
?e> Nn.o

March 5, 2003

The Honorable Gene Therriault
President of the Senate

Alaska State Legislature

State Capitol, Room 107
Juneau, AK 99801-1182

Dear President Therriault:

Under the authority of article Ill, section 18, of the Alaska Constitution, |
am transmitting a bill that would provide a uniform equitable remedy for work
injuries of all state employees under a single compensation system.

AMHS crew and a small number of other ship based personnel are the
only state employees presently authorized to file a direct civil (negligence)
action against their employer for on -the-job injury or illness. Historically, this
unique legal privilege was provided to maritime employees as a consideration to
compensate for the perils of long ocean voyages away from home as well as to
protect them from the risk of abandonment at a foreign port should they
become ill or injured mid-voyage.

State maritime employees typicalfy work scheduled voyages of a week or
two in duration and are compensated with employer-provided retirement and
comprehensive health plan benefits (including occupational disability.)

For over 8 years, during the 1980’s, AMHS union labor agreements
stipulated and the state paid Alaska Workers’ Compensation Act benefits in
lieu of traditional Jones Act and other maritime remedies. Many employees
preferred the AWCA as a more complete and immediate no-fault payment (non-
taxable wage indemnification rather than a modest daily maintenance stipend)
- avoiding controversy, delays, and the extra costs inherent in protracted civil
litigation. A single employee’s constitutional challenge resulted in the Supreme
Court decision (Brown v. State & Div. Of Marine Highway Systems (8/30/91)
which precludes this practice under current law (unless new legislation is
enacted.)


http://WWW.GOV.STATE.AK.US

The Honorable Gene Therriault
March 5, 2003
Page 2

Legal arguments over liability and the subjective nature of non-economic
damages provided under maritime law generate greater claims adjudication
costs and significantly greater compensation awards to injured employees. The
cost to the state for the claims of these employees is nearly 75% higher than
the cost related to claims of other state employees covered by workers’
compensation. Litigation expenses and defense costs presently incurred
defending the Alaska Marine Highway System (AMHS) and other agency
maritime employee claims will be significantly reduced by this legislation.

The proposed legislation would limit the remedy for work injuries
incurred by the state-employed seaman to those benefits provided all other
employees under the Alaska Workers’ Compensation Act (AWCA).

| urge your prompt and favorable action on this measure.

Sincerely,

Frank H. MurkowskKi
Governor



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number 1
2003 LEGISLATIVE SESSION Bill Version: SB 120
(S) Publish Date: 3/6/03

Revision Date/Time (Note if correction): Dept Affected: Administration
Title An Act relating to state immunity for certain ‘BRU Risk Management

actions by state employed seaman., Component Risk Management
Sponsor
Requester Component No. 71
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 00 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( rzr

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2003) cost: 00
Check this box (X) if funding for this bill Is included Inthe Governor's FY 2004 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page if necessary)

Very significant cost savings will be realized in future years as the AMHS and the few other maritime
employees injury claims transition into the state average employee injury rate and cost.

The state funds its claim costs on a "cash flow" basis (appropriating only the amounts expected to be paid
the next fiscal year) collected solely through interagency receipts (cost of risk allocations) assessed each
agency.

If Risk Management (RM) was provided continuing funds for each FY (held in reserve until all outstanding
liabilities from that period are paid - as an insurance carrier operates), then RM could immediately reduce
premium assessments — reflecting the cost savings anticipated.

Future year premium assessments will reflect the cost reductions actually realized by this legislation as
premiums are developed from actual claims expenses incurred.

Prepared by: J. Brad Thompson, Director Phone

Division Risk Management Date/Time 3/6/03 10:57 AM
Approved by: Date 3/6/2003
Agency Administration

(Rrwurd 92001 o) - Page lof_1
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An analysis of AMHS crew claims costs compared to those provided under the Alaska Workers Comp
Act (AWCA) for all other state employees.

The enclosed Excel workbook contains detailed breakouts of the actual incurred loss (cost to date plus
anticipated expense) by each individual AMHS vessel for the past six fiscal years.

To objectively analyze the AMHS employee's injury experience to the state's overall employee injury
rate, both frequency (number of claims) and severity (loss cost) are averaged and compared on a per
100 FTE (full time equivalent) basis.

Additional analysis was performed between AMHS and the five state agencies with the highest workers'
compensation loss experience - to provide comparison to similar physically demanding jobs.

AMHS shows a five year average loss rate of 41 claims per 100 FTE's in comparison the state overall
workers' compensation injury rate of 8, with the highest five agencies showing average loss experience
of 10 claims per 100 FTE's.

On a cost per 100 FTE's analysis; AMHS actual claims experience during the last five years shows an
average cost of $197,065 compared to the top five state agencies averaged cost of $64,145 during the
same period.

The most significant difference is the award for the non-economic damages, not provided under workers
compensation remedies and that life ilinesses that are alleged to manifest during a voyage are covered
under the Jones Act.

ovJicUcl o-1 >4dmi "\Myqgdio”



AMHS CREW CLAIMS
FREQUENCY TO 100 FTE'S

FISCAL YEAR 2002 2001 2000 * " 1 1899 ! 1188 1 TOTALS
* «Claim* FTE* i.ii.M.i.JMJwnnw  FTE*  8100FTE* - Claim*  FTE*  8100FTE* 8Claim*  FTE*  8/100FTE* | Claim*  FTE*  WZ100RE*
SHIP
AURORA 24 64.7 371 2% 647 40 35 64.7 5 24 64.7 &4 2 62.9 33 160
BARTurT 14 21 66.4 17 211 81 14 211 66 7 211 314 19 22.7 o4 130
KENNtCOTT 47 121 419 81 1121 72 44 1121 39 33 1121 s 1 not yal In sorvice '
COLUMBIA 35 37.7 35.8 1 97.7 1 25 97.7 26 3 97.7 26 2 948 2 108
LE CONTE 2 628 494 28 628 45 20 62.8 2 13 628 51 10 55.1 18 121
MALASPINA 22 363 606 40 303 110 18 36.3 50 13 363 137 19 45.4 42 149
MATANUSKA 65 82.9 784 56 829 68 44 82.9 53 29 82.9 64 36 112.9 2 254
TAKU 46 1117 43.0 46 1117 2 25 1117 2 28 1117 20 30 110.3 27 171
TUSTUMENA 25 65.9 37.9 37 65.9 56 23 65.9 35 24 65.9 53 2 66.0 33 142
OTHER AMHS 2 19 3 13 7 60
FISCAL YEAR 342 655.2 50.1 351 655.2 54 251 655 38 215 655 33 178 570.1 312 1160
TOTALS
0

SuUt* W/C Claim*

& FTE* (not 1298 15,518 8.4 1,382 14,271.8 8.7 1,060 14,182.0 7.5 1,102 14,210.0 7.8 1,198 13,785.0 8.7 4945
Including AMHS)

Nola: Work Comp RE s laken from CORA and adjusled lot AMHS FTE count.

QUma RES Claims REs

AMHS (5) YEAR 5 YEAR AMHS CLAIMS par 100R E *- S STATE W/C CLAIMS
287.4
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AMHS EMPLOYEE INJURY CLAIMS
Cost per 100 FTEs

wscalveab | TOTALB
$125.072
FISCAL YEAH
TOTALS
$ Claims FTEs $ Claims FTEs FTEs
5 YEAH Rate per 100

5) YEAR TOTAL 6.288,147  3,190.9 .

(5) AVERAGE $1,257,629 638.2 ETEI $197,065

jones ocl to w-c up lo ty02.xls Pago 38 FY02 AMHS $ pnr 100 FTEs
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WORK COMP
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Beard Stacey Trueb & Jacobsen, llp
ATTORNEYS AT LAW

821 N Street. Suite 205 ¢ Anchorage. Alaska 99501

March 24. 2003
Sent Via DHL Overight & Facsimile (907) 465-3871 (_5_ pageis))

Senator Con Bunde
State Capitol. Room 506
Juneau. AK 99501-1182

Re: Senate Bill 120

Dear Con:

As a constituent of your district for the last 11 years, | have chatted with you on a
number of occasions regarding various issues. | write to you concerning Senate Bill 120.
which has been referred to your committee, Senate Labor and Commerce.

~lam writing to inform you that | have several objections to this legislation. My
law firm has represented some of the State's employees who are now cove.ed under the
federal law known as the Jones Act. We are maritime law experts and. therefore, have
considerable knowledge concerning this bill,

~ First, the bill would create second-class citizens out of the State's Marine
H|ghway employees. Every seaman in the State would be able to seek compensation
under the Jones Act except the State's Marine Highway employees. If a person is
employed as a commercial fisherman, for atugboat company, or for Tote or CSX Lines,
they are covered under the Jones Act and entitled to those remedies. The only exception
would be State marine workers. Passage of this bill may indeed violate Ankle I. Section
Lofthe Alaska Constitution guaranteeing equal protection of the laws to all citizens.

Second, ina Iong line of cases the United States Supreme Conn, and every state
court that has considered the issue, has held that states cannot apply worker's
compensation statutes to merchant seamen. The reasoning is two-fold. The primary
obstacle is the fact that a seaman’s remedies are mantime in nrfure and under the
purview of federal admiralty jurisdiction. Under the federal Constitution, maritime
matters are reserved for the federal Ie%lslature to the exclusion of the states. In short,
there is a federal constitutional bar to the states applying state workers' compensation
laws to seamen. The secondary reason is that Congress has completely occupied the field
with a law of national application, the Jones Act, and the states may not apply
inconsistent laws. These principles are well established and beyond reasonable dispute.
There are two Alaska cases that have dealt directly with this issue and are consistent with
every other case on the subéect. These cases are: “Anderson V. Alaska Packers _
Association. 635 P.2d 1187 (1981), and Trident v. Murray. 2000 AMC 2SS (Ak. Superior

Anchorage Office (907) 272-7207 « Telefax (907) 274-9115 + E-Mail: bistanc@alaska net
Seattle Office (206) 282-3100 e« Telefax (206) 282-1149 * E-Mail: blstsea@halcyon.com
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Cl. 1999). Therefore, if the Legislature were to make workers’ compensation applicable
to seamen, it would be a mere gratuity, or supplemental benefit, and not hinding upon the

injured worker.

~Third, the state's waiver of sovereign immunity is contained in the Alaska
Constitution, Article II, Section 21 provides: "The legislature shall establish procedures
for suits against the state." (Emphasis supplied). The word “shall" is always mandatory.
Article 11, Section 21 abolished the doctrine of sovereign mmumtr in Alaska because 1t
left no option for the legislature not to establish procedures for suits. Section 21 also
mandates that the legislature establish the "procedures" for suits against the state. The
word "Pr_ocedures" 1S commonlkl understood to refer to the mechanics of f|I|nF suits and it
has nothing to do with the substantive right to sue the state. This is the only logical
manner in which Article Il, Section 21 can be read. See Muskopf v._Co_mm? ospital
District, 359 P.2d 457, 460-61 (Cal. 1961)(interpreting similar constitutional language,
and [[udlually abolishing soverel%n immunity). - Accordingly, if Alaska is going to
abolish sovereign immunity for these suits in its own courts it will have to do so via a
constitutional amendment.” Senate Bill 120 cannot accomplish the revocation of state

sovereign immunity.

B ones Act provides that ail state courts shall have concurrent

jurisdic ~— esesuits. 45U.S.C. §56. The Alaska Supreme Court has held that
Jones A* .its may be filed in any available forum. Nunez v. American Seafoods. 52
P.2d 720 (2002). Under federal and state case law these Jones Act suits could be filed in
Bellingham, Washington because the state has a ferry terminal there and is subject to
urisdiction in that forum. The State of Alaska has no sovereign immunity in the
ashlngton courts.  Alden v. Maine. 119 5.Ct. 2240 (1999;, Hall v. Nevada. 440 U.S.

410(1979).

Acceptance of workers' compensation henefits cannot bar a Jones Act lawsuit.
Chan v. Societ EXBEdItIOﬂS. Inc., 39 F.3d 1395, 1403 £9th Cir._1994). cert, denied. 514
U.S. 1004 (1995): Roberts v. Citv of Plantation, 555 F.2d 750, 751 é th Cir. 1977).
Western Boat Bldg. Co. v. O'Learv. 195 F.2d 409, 411 (9th Cir. 1952): State v. Brown.
794 P.2d 108, 110, 111 (Alaska 1990). The Washington courts are constitutionally
bound to app(l:y maritime law to aJones Act suit filed against the Stale of Alaska in a
Washington Court. Larios V. VIC'[O% Carries. Inc.. 316 F.2d 63 ((Zd Cir. 1963): In Re:
EXXON VALDEZ. 767 F.Supp. 1509, 1513 (D. Alaska 1991). Therefore, even if Alaska
could close the courthouse door to these employees in the Alaska courts, it cannot close
the Washington courthouse door. The state would therefore be faced with hiring
expensive private counsel to defend itself from the lawsuits that would be filed in the

Washington courts.

~ Fifth, there is no empirical evidence that the state would obtain any savings by
covering these workers under the workers' compensation scheme. | am familiar with
only one scientific studg of the issue by the American Waterways Operators. That
organization looked at 371 cases that were covered by workers” compensation and the
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jones /ﬁ\ct, and concluded that it was less expensive to compensate workers under the
ones Act.

In summary, Senate Bill 120, if passed will not accomplish its goals. It will lead
to expensive and protracted litigation, make second-class citizens out of state employed
seamen, and create confusion and uncertainty for injured workers.

In order to aid your staff in consideration of these technical legal matters. I will in
the near future send you a legal brief on the matters outlined above. | r.espectfull?]/_request
You to carefully consider the above comments while considering the wisdom of this

egislation.

Sincerely,
/13

i ; I— Lanning M. Trueb
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MEMORANDUM March 31,2003

SUBJECT: State immunity against c:vil suits bv state emolovees who are
seamen (SB 120)

TO: Senator Con Bunde
Attn: Jane
FROM; Michael F, Ford

Legislative Counsel

You have asked for my opinion on the opinion of Mr. Trucb, regarding potential legal
obstacles to the enactment of SB 120. As explained in this memo, | do not believe that
the arguments raised by Mr. Trueb would preclude the legislature from changing existing

lav/-:. contemplated by SB 120.

The issue raised by SB 120 was addressed by the Alaska Supreme Court in State. Dent,
of Public Safety v. Brown, 794 P.2d 108 (Alaska 1990). In that case the courtheld that
the legislature had waived its sovereign immunity by adoption of AS 09.50.250, but that
tin legislature could amend AS 09.50.250 to make workers' compensation the exclusive
remedy for an injured state employee who is a seaman. This is precisely what SB 120

does.

Turning to the arguments raised by Mr. Trucb each pointwill be addressed in turn.

1. The Alaska Constitution abolished sovereign immunity and sovereign immunity may

only be reinstated by a constitutional amendment.

Answer: The view is in conflictwith the opinion ofthe Alaska Supreme Court in Brown.
In that case the court stated that "the legislature could make the exclusive remedy defense
maritime claims by referring to the defense in the sovereign

applicable to federal
in" The court makes no mention of any

immunity waiver contained in" AS 09.50.250.
limitation on the legislature's power to amend the sovereign immunity provisions created

by the legislature in AS 09.50.250.

2. Any attempt to institute sovereign immunity solely for Jones Act suits would offend

the Alaska Bill of Rights.

Answer: This argument is again not supported by case law. Injured seaman who are

state employees will have a remedy, that being the workers' compensation laws (AS
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23.30). If anything, SB 120 eliminates disparate treatment by requiring injured seamen
who are state employees to be treated the same as all other state employees.

3. As a matter of federal constitutional law Alaska cannot apply its workers’

compensation laws to seamen.

Answer: Again Brown, refutes this argument. The court cites to several cases from other
states where the workers’ compensation statutes are the exclusive remedy of injured

workers, when the state has preserved its sovereignh immunity.

4. Any amendment to close the door to the Alaska courts will not prohibit Jones Act suits

from being filed in Washington Courts.

Answer: Assuming that the Washington Courts have jurisdiction in a particular case, the
injured seaman would still be limited to benefits under the Alaska workers' compensation

law, which is the intent of SB 120.

5. There is no empirical evidence that coverage under the workers' compensation system

would save the State money.

Answer The premise underlying workers' compensation is that employees trade a
potential full recovery for certain partial compensation and avoid the expense and delay

This point was recognized by the Alaska Supreme Court in Brown v. State

of litigation.
This would seem to

& Div. of Marine Highway Systems. 816 P.2d 1368 (Alaska 1991).
indicate that in general, the State would save money by requiring seamen who are State

employees to use the workers' compensation system.

Please contactme if you have further questions.

MFF.mdr
03-05l.mdr #
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Frank H. Murkowski, Governor

P.O. BOX J10300
DEPARTMENT OF LAW DIMOND COURTHOUSE. 61'FLOOR

JUNEAU. ALASKA 99511-0300

OFFICE OF THEATTORNEY GENERAL AW il ik

April 1, 2003

The Honorable Con Bunde, Chair

The Honorable Ralph Seekins

The Honorable Bettye Davis

The Honorable Hollis French

The Honorable Gary Stevens

Senate Labor & Commerce Committee
Alaska State Legislature

State Capitol, Room 206

Juneau, AK 99801-1182

Re: SB 120

Dear Senators:

Thank you for the opportunity to respond to legal questions raised by Lanning
Trueb of the law firm Beard Stacey Trueb & Jacobsen regarding SB 120, relating to the
state’s withdrawal of consent to suit and provision of workers’ compensation instead of
maritime law remedies for state-employed seamen. We have reviewed the arguments put
forth by Mr. Trueb and do not believe that any of them present insurmountable obstacles
to effectuating the purpose of this bill, which is to provide a uniform system of remedy
for injury, illness, or death of state employees.

As a preliminary matter, it is important to note that the approach taken by this bill
was expressly suggested with approval by the Alaska Supreme Court in its decision in
State, Department ofPublic Safety v. Robert Brown (Brown 1), 794 P.2d 108 (Alaska
1990). The court found that the 1962 enactment of the state’s tort claims act,

AS 09.50.250, expanded the waiver of sovereign immunity to cover all tort claims against
the state, including admiralty matters, without any limiting language referring to Alaska’s
workers’ compensation law. Brown /, 794 P.2d at 109. The court expressly agreed with
a 1963 opinion of the Attorney General:
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By this waiver of immunity it must be concluded that the
State may be sued for negligent torts which arise under the Jones
Act. Itis true that under the Alaska Workmen’s Compensation Act,
employers, including the State (AS 23.30.265), are excluded from
admiralty liability.

However, tins exclusive liability provision cannot act as a
limitation on suits against the State under the Federal Maritime law
once the State has unqualifiedly waived its immunity for negligent
torts. ... By waiving its immunity, the state stands in the position of
a private party and cannot limit its tort liability by a general
provision in the workmen’s compensation act.

Ifitis the desire of the State to limit its tort liability to the
workmen’s compensation act, it may do so bv legislative enactment
ofan exception to the waiver of sovereign immunity section
contained in AS 09.50.250.

Brown 1,794 P.2d at 110 (citations omitted, emphasis added). In addition, after
reviewing three cases from other states in which the relationship between maritime
remedies and sovereign immunity was examined, the court held: “These cases teach that
die legislature could make the exclusive remedy defense [ofthe Alaska Workers’
Compensation Act] applicable to federal maritime claims by referring to the defense in
the sovereign immunity waiver” contained in AS 09.50.250. Brown I, 794 P.2d at 111.

That is what SB 120 attempts to do.

The United States Supreme Court has repeatedly upheld the states’ sovereign
immunity against claims founded in federal law, particularly in the decade since Brown 1
was decided. In Seminole Tribe offFloridav. Florida, 517 U.S. 44, 72 (1996), the Court
held that Congress could not abrogate state sovereign immunity under Article | of the
Constitution. Three years later the Court confirmed that Congress could not subject
unconsenting states to private suits for damages in state courts pursuant to federal causes
ofaction.1 Alden v. Maine, 527 U.S. 706, 712 (1999) (affirming dismissal of employees’
state court suit under Fair Labor Standards Act against State of Maine, without its
consent). Most recently, in Federal Maritime Commission (FMC) v. South Carolina

Years earlier, the Court had found that Congress did not abrogate the states’
Eleventh Amendment immunity from suit in federal court in the Jones Act. Welch v.
Texas Dept, ofHighways & Public Trans., 483 U.S. 468, 475 (1987).
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State Ports Authority, 535 U.S. 743, 122 S.Ct. 1864 (2002), the Court found that
sovereign immunity barred a federal agency from adjudicating a private party’s
complaint against a state-run port under a federal law. The Court rejected the argument
that a “constitutional necessity of uniformity in the regulation of maritime commerce
limits the States’ sovereignty with respect to the Federal Government’s authority to
regulate that commerce.” FMC, 122 S.Ct. at 187S. The Court noted that it had “already
held that the States’ sovereign immunity extends to cases concerning maritime
commerce.” Id., citing ExparteNew York, 256 U.S. 490 (1921).

Under the rationale of Brown / and the last decade of United States Supreme Court
jurisprudence, state sovereign immunity is a legitimate defense to claims brought under
the Jones Act or maritime law. Amendment of AS 09.50.250 is necessary to withdraw the
state’s consent to suit, assert sovereign immunity as to claims brought by or on behalf of
state-employed seamen regarding injury, illness, or death, and provide workers’
compensation benefits as an alternative remedy.2

We turn briefly to the legal arguments presented by Mr. Trueb’s March 24, 2003,
letter. First, the question has been raised whether passage of this bill might violate the
equal protection provision in Article I, section 1 of the Alaska Constitution, because
state-employed seamen would have different remedies than seamen in the private sector.
We believe that the state’s goal in providing a uniform system of no-fault workers’
compensation benefits to all state employees has a rational basis that would satisfy equal
protection. We note that, like other state employees, state-employed seamen have much
in common with other state employees. State-employed seamen have many additional
benefits, such as sick leave, employer contributions to health insurance, retirement,
supplemental benefits, exemption from social security contributions, and other benefits,
that private sector seamen do not have.

Furthermore, this would not be the only instance in which a federal remedial
system did not apply to state employees. For example, Congress has specifically
exempted employees of states from coverage of the Longshoremen’s and Harbor
Workers” Compensation Act. 33 U.S.C.§ 903(a)(2). In addition, while private sector
railroad employees in Alaska are covered by the Federal Employers’ Liability Act
(FELA), and have the same right to sue their employers for damages as seamen do under
the Jones Act, the employees of the Alaska Railroad have been expressly excluded from
FELA since the railroad’s transfer to state ownership. (Alaska Railroad employees are

2 We note that these seamen include not only those employed aboard AMHS ferries,
but also seasonal seamen who work aboard research and law enforcement vessels. This
bill would establish one remedy and a degree of certainty of expectations for all seamen
who a e state employees.
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covered by state workers’ compensation law.) As far back as 1957, New York law
provided that the state did not waive its immunity to suit; workers’ compensation was
held to be the exclusive remedy for state-employed seamen. Maloney v. State ofNew
York, 144 N.E.2d 364, 367 (N.Y. App. 1957). The Texas Court of Appeals found the
same true under Texas law in 1977. Lyons v. TexasA & M University, 545 S.W.2d 56,
58-59 (Tex. Civ. App. 1977) (“The State, however, is immune from suit without its
consent. It could provide any rem> dy it wished and limit seamen to that remedy

exclusively.”).3

As a general matter, states cannot apply workers’ compensation statutes to limit
federal maritime law for all seamen. However, as discussed above, a state can withhold
its consent to suit under federal law, and its sovereign immunity cannot be abrogated by
Congress. Alden, 527 U.S. 706. In the maritime arena, the arguable need for uniformity
Is secondary to the state’s sovereign immunity. FMC, 122 S.Ct. at 1878. If the state does
not agree to subject itselfto claims under federal maritime law regarding injuries, illness,
or death of its own employees, it can provide workers’ compensation as an alternative
remedy. Brown 1,794 P.2d at 110, 111; Lyons, 545 S.W.2d at 58-59; Maloney, 144
N.E.2d at 367; see also Gross v. Washington State Ferries, 367 P.2d 600, 602-603
(Wash. 1961).

We disagree with Mr. Trueb’s contention that the Alaska legislature has no
authority to assert sovereign immunity by amending AS 09.50.250. Such an argument
flies directly in the face of the Alaska Supreme Court’s holding in Brown L. No case has
determined that the Alaska Constitution’s provision in Article 1l, section 21 that the
legislature shall establish procedures for suits against the state is a self-effectuating
waiver of all state sovereign immunity. Instead, many Alaska appellate cases have found
that waiver of the state’s immunity is done by statute, and AS 09.50.250 is the vehicle by
which the legislature has carried out its constitutionally delegated duty to “establish
procedures for suits against the state.” See, eg., State v. Haley, 687 P.2d 305, 318
(Alaska 1984); Adams v. State, 555 P.2d 235, 241, 244 (Alaska 1976). Most recently, in
Samissa Anchorage v. DHSS, State ofAlaska, 57 P.3d 676, 678-679 and n. 9 (Alaska
2002), the court reiterated the common understanding that the legislature can waive the
state’s sovereign immunity, and it has done just that in enacting AS 09.50.250.

Finally, it is conceivable that some state-employed seamen could file suit in
Washington to pursue Jones Act or other maritime law remedies if unsatisfied with
workers’ compensation. Under the holding of Nevada v. Hall, 440 U.S. 410 (1979), the

5 As the result of collective bargaining agreements with the unions representing
AMHS vessel employees, the state provided workers’ compensation to ferry workers
from 1983 to 1991.
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state does not have sovereign immunity within another state’s courts.4 However,
Washington law strictly limits personal jurisdiction to torts arising from the state’s
business or presence in Washington. Grange Insurance Assoc, v. State, 757 P.2d 933,
937 (Wash. 1988). Moreover, even if personal jurisdiction were established, Washington
courts could decline to entertain suits against Alaska out ofrespect for the state, or
comity. For example, in two accidents where the State of Oregon was sued in
Washington, the Washington state courts declined to hear the cases, on the grounds of
comity. Williams v. State, 885 P.2d 845, 851 (Wash. App. 1994); Fernandez v. State, 741
P.2d 1010, 1017 (Wash. App. 1987). Additional arguments regarding choice of law also
favor dismissal of cases filed in Washington unless the plaintiffis a Washington resident
and/or the tortious act occurred in Washington State. For these reasons, we would not
anticipate many legitimate cases to be filed in Washington stcte courts.5

We recognize that this bill, if passed, may result in a legal challenge. However,
we believe the bill has a solid legal foundation.

Please let us know if you have any questions or would like more information.
Sincerely,

GREGG D. RENKES
ATTORNEY GENERAL

By:
Susan D. Cox
Assistant Attorney General

The continued validity of this holding is being challenged in a case currently
pending before the United States Supreme Court.

It is well-established that the state cannot be sued by a seaman in federal court in
Washington or any other location. Collinsv. State ofAlaska, 823 F.2d 329 (9th Cir.

1957).
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promulgated. | do not favor euch a read-
ing for two reasons,

First, it is wrong to say that cross-exami-
nation may not carry a price tag. In gener-
al civil litigation, deposition and witness
costs are 6hifted to the losing party after
judgment as a matter of course. Civ-R. 79.
On the tilted playing field of workers’ com-
pensation, the employer must reimburse
the employee "for the costs in the proceed-
inga" when the employee wine. AS 23.30.-
145(b). (The employee does not have a
similar obligation when the employer pre-
vails.) The costa for which the employer
must reimburse the employee include the
costs of cross-examination paid by the em-
ployee under the Board's interpretation of
Smallwood? Thus, when a litigant, or, in
workers’ compensation, an employer, loses,
cross-examination has a price.

Second, according to the Board, its inter-
pretation of Smallwood has lead to need-
less depositions resulting in delay, oppres-
sion of the economically weaker party—
' generally the employee—and economic
waste. The Board states that many liti-
gants have adopted as a matter of course

the practice of "Smallwooding" any and

all written reports served upon them. A

protection granted by this court to pre-

vent a violation of fundamental due pro-
cess became a trial tactic which ran coun-
ter to the courts fundamental policy of

"providing inexpensive and expeditious

resolution of claims for compensa-

tion....”

Armed with knowledge that the "right to

cross-examine is absolute,” many liti-

gants generally took the opportunity to
assert the right, as a matter of tactics.

In many instances, where closer evalua-

tion and the use of discretion would have

allowed the case to proceed expeditiously
with an alternate to absolute cross-exam-
ination, Smallwood became, not a matter
of due process, but an invitation for pro-
cedural maneuvering and a matter of
trial strategy. Although both employees
and employer have used Smallwood tac-
tically, the Board observed that the in-
jured worker, for whom the system ax-

3. The Board recognized this remedy In this

W PACIFIC REPORTER, 2d SERIE3

ista, often suffered the consequences of
the resulting confusion and/or delay.
Also, small employers, a* well, have Buf-
fered from the same problems. Instead
of providing what, the court originally
intended, Smallwood frequently became
an impediment to the legendary “simple,
speedy remedy" that the workers' com-
pensation system was meant to proride.

(Footnotes omitted.)

The Board’s position, based on more than
a decade of experience, is persuasive. The
cost disincentive inherent in the normal
rule which makes the deposer pay is appar-
ently of considerable Importance in deter-
ring needless depositions. -

For the above reasons, | would not inter-
pret Smallwood to require cost shifti"?.
A party desiring to depose or examine the
author of a report should bear, the initial
cost of the deposition or examination.
Thus, | concur in the result of today's
decision.

STATE of Alaska, DEPARTMENT OF
PUBLIC SAFETY, and Tom
Schwanles, Petitioners,

V.
Hobart BROWN, Respondent
No. S-2829..

Supreme Court of Alaska.
June 22, 1990.

After first accepting workers” compen-
sation benefits, state employee who was'
injured on state vessel brought 6uit alleg-
ing that state was liable to him under Jones
Act for negligence of the vessel's master
and under admiralty doctrines of unsea-
worthiness, maintenance and cure. The
Superior Court, Third Judicial District at

Decision, p. 6
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STATE, DEPT. OF PUBLIC SAFETY v. BROWN
dueiTM FJJ jes (Al»ik» 1990

Anchorage. Joan M. Katz, J.; denied state's
motion for summary judgment on grounds
of sovereign immunity and exdusive*r«ne--
dy provision of the Workers' Compensation
Act, and state's petition for review wes
granted." The Supreme Court, Matthews,
CJ,, held that Workers' '‘Compensation
Act's exclusive remedy provision did not
deprive worker injured on state vessel of
hia federal maritime remedy.

Affirmed.
Compton, J.,- fDed dissenting opinion.

States «>18.47 *

Workers' Compensation *=>2085
Workers' Compensation Act’s exclu-

sive remedy provision did not deprive work-

er injured on state vessel of his federal.

maritime remedy. AS 09.50.250, 23.30.055;
Jones Act, 46 U.S.C.Ajipp. § 688.

Robert L Eastaugh,’” Delaney, Wiles,
Hayes, Reitmnn & Brubaker, Inc., Anchor-
age, for petitioners.

Ron-J. Webb, Anchorage, and Eric Dick-
man, David S. Teske & Associates, Seattle,
Wash., for respondent

Before MATTHEWS, CJ., and
RABINOWTTZ, BURKE and COMPTON,

JJ.

« OPINION
MATTHEWS, Chief Justice.'

I. FACTUAL AND PROCEDURAL
BACKGROUND

Robert Brown was employed by the
State of Alaska os First Mate on the Alas-
ka Department of Public Safety patrol ves-
sel VIGILANT, a 100-foot sea-going ves-
sel. ' On June 18, 1985, while the VIGI-
LANT was on patrol in Bristol Bay, Brown
was injured u haboarded a fishing vessel
to Inspect it for a suspected violation of
state fisheries laws.

After first accepting workers' compensa-
tion benefits under the Alaska Workers'
Compensation Act, AS 23.30.005-.270,

Attorney General'surrice
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Brown Sled suit against the state, among
others, in the superior court Brown al-
leged that the state was liable to him under
the Jones Act, 46 TJ.S.C.App. § 688, for
negligence of the master of the VIGI-
LANT, and under the admiralty doctrines
of unaeaworthmess, maintenance, and cure.
The state moved for summary judgment on
grounds of sovereign immunity and the
exclusive remedy provision of the Workers'
Compensation Act, AS 23.30.055, The trial
court denied the motion. We granted the
state’s petition for review.

IL DISCUSSION

The trial court summarized its reasons in
an order cenying the state’s motion for
reconsideration as follows;

After statehood, the tort claims act
was passed. It expanded the waiver of
sovereign immunity to cover aD tort
claims, specifically mentioning admiralty.
No limiting language referring to the
workers' compensation statute was in-
cluded in the tort claims act'

It is this court's view, thus, that once
the tort claims act was passed, there was
no intention to retain sovereign immunity
vis-a-vds negligence claims against the
state. The workers’ compensation law is
construed as simply a limitation regard-
ing ail employee-employer relations. It
has nothing to do with limiting the waiv-
er of sovereign immunity. In the case of
admiralty law, workers' compensation
principles are superseded by federal law
for all employees, state workers consti-
tuting no exception.

The same rationale was expressed in an
opinion issued by former Attorney General
Hayes more than 25 years ago. 1068 For-
mal Op. Attiy Gen. 28. In addressing the
question of whether workers employed by
the state on state ferries could sue the-
state tinder the Jones Act, the opinion stat-
ed;

[TJhe only question remaining 'is
whether the State of Alaska has waived
its sovereign immunity. If it has, the
Jonea Act is supreme; If It has not, the
State cannot be sued under the Jones' Act
and the only remedy available to State
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well as those based on state law. State v.
Stanley, 506 P.2d 1284, 1290-1291 and a. 9
(Alaska 1973). Subject to certain explicit
‘ exceptions, the intent of this statute was to
put the state on an equal footing with
private persons or entities who are sued in

concluded that the State may be sued for tort Set State r. Abbott, 498 P.2d 712,
negligent torts which arise under the (24 (Alaska 1972).
Jones Act It is true that under the The Workers' Compensation <Art, to
Alaska Workmen's Compensation Ant, which the state is subject to the same ex-
employers, including the State (AS 23.- tent ss private employers, provides in part
30.265), are excluded from admiralty lia- that "[t]be liability of an employer [under
bility. the Workers’ Compensation Act] is exclu-
Id. at 12. The opinion then quoted the sive and in place of all other liability bf the
exclusive remedy provision of AS 23.30,055, employer ... and anyone otherwise entitled
and stated: to recover' damages ... at law or in admi-

However, this exclusive liability provi- ralty on account of the injury or death.”
sion cannot act as a limitation on suits AS 28.30.055. This provision would bar
against the State under the Federal Mari- any suitby Brown for damages under state
time law once the State has unqualifiedly law. However, the present case is brought
waived’ its immunity for negligent under federal maritime law.
tort*.... A state cannot protect private  The exclusive remedy .provision cannot
citizens from suit far a maritime tort by geprive Brown of his federal maritime rem-
limiting the exclusive Federal admiralty edy. In Barberv. New England Fish Co,,
jurisdiction as delegated by Article HI, 510 P.2d 806 (Alaska 1973), a longshore-
Section 2, of the United States Constitu- ;20 was injured while aboard a barge
tion. By waiving its immunity, the state  yned by his employer. Although he had
etenda in the position of a private party * collected benefits under the Alaska
and cannot limit its tort liability by a \yqorkers' Compensation Act, we Held that
genera}l provision in the workmen's eom- the exclusive remedy provision of the act

i penaa’.vn act. _SO _m_uch of AS 28'30'05_5 did not preclude him from seeking a fur-
' ax I_|m|ts the liability f)f employ_ers M ther recovery against his employer’under
-admiralty must be con3|dereq an |_nv_al|d federal, maritime law for unseaworthiness.1

. on the Federal jurisdiction. -Similarly, in Thibodaux v. Atlantic Rich-

m 'If &is.tha daadraof the State to (i |q Co., 580 F.2d 841, 847 (Sth Cir.1978),

<V ite tort lisMity to the worianan'sl vt cert denied, 442 U.S. B09, 99 S.Ct 2820, 61

W pontatioh »«, tt may do so by WgisbtNW | £ 54 274 (1979), th* court held that "an

enactmen_t of_an exc_ept|on t_o thi WaIVer  oxclusive remedy provision in a state work-

of sovereign immunity section contained .1 compensation law cannot be applied

"employees is the State workmen's com*
pansation act
Id. at 11. The opinion next quoted the
Claims Against the State Act .AS 09.50.-
250, and continued:
By thti waiver of immunity it must be

0950250 - *- m®  \when it wiD conflict with maritime policy

Id. at 13. We agree with this reasoning. and Undermine substantive rights afforded
Our explanation follows. by federal maritime law." Accord Purnell
Alaska Statute 09,50.250 provides that v. Named Shipping B.Vn 801 F.2d 152,
"[a] person ... having a ...'tort claim 156 (3rd Cir.1986). In Thibodaux, the

against the state may bring an action court reversed summary judgment In favor
against the state in the superior court.” of Atlantic Richfield and remanded the
This statute waives the sovereign immunity  case to allow plaintiffs to pursue their gen-e
of the state as to claims brought in superi- eral maritime claims against the latter for
or court for torts sounding in admiralty, as  wrongful death. 580 FJ!d at 847-48, The

I 1 Wc noted Is Barber that double recovery  Jtct to offtc- should the employee win his feder-
would not be permitted u ths amount* paid al maritime cote. Id. at 813, n. 39. This obser-
under the compensation award would b« rub. vation alio govern* the preient case.
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court noted that it had bean presented -with
an analogous question in Roberts u CHtyof
Plantation, 568 F.2d 750 (5th Cir.1977).
Thibodaux, 580 P.2d at 846. In Roberts,
the court'heid that the exelusive remedy
provisions of Florida™ workmen's compen-
sation act were not a defense to a Jones
Act claim. 558 FAd at 751.

The Thibodaux court found support in
the Supreme Court's decision in Pops &
Talbot, Inc. v. Havm, 346 U.S. 406, 74 S.Ct
202, 98 USd. 143 (1958), There, the court'
refused to apply a state contributory negli-
gence defense which would have barred
recovery far s general marltime cause of
action. ' The court stated that "[wjhfle
states may sometimes supplement federal
maritime policies, a state may not deprive a
person of any substantia] admiralty rights
cz deiped in controlling acts of Congressl
or by interpretative decisions of this
Conrf” Id. at 409-10, 74 S.Ct. at 205
(footnote omitted). To hold otherwise
would Undermine the uniformity of mari-
time law “which the [Federal] Constitution
has pkced under national purview to con-
trol in ‘its substantial as well as procedural
features. Id. at 409, 74 S.Ct at 205
(quoting Panama R.R. Co. v. Johnson, 264 .
U.S. 375, 886, 44 S.Ct 391, 393, 68 LuEd.
748 (1924)). These precedents compel the
conclusion that the exclusive remedy provi-
sionfl of the Alaska Workers’ nnmpmsfttinn
Act cannot deprive Brown of his federal:
Jones Act claim against the state.

The state relies on Johansen v. United
States, 343 U.S. 427, 72 S-Ct 849, 96 LJSd.
1051 (1952), in support of its argument that
the exclusive remedy provision *of the
Workers' Compensation Act applies. Jo-
hansen involved an Injury to a Beaman-fed-
eral employee who rued the government
for damages for negligence under the Pub-
lic Vessels Act of 1925, 46 U.S.C. 8§} 781-
799. The court held that this remedy was
barred by.the Federal Employees' Compen-
sation Act of 1916, which provided a work-
ers’ compensation remedy to federal em-
ployees. Id. at 441, 72-S.Ct. at 857. The
Johansen case presented a conflict be-
tween two federal remedies. It Is thus
unlike the state-federal problem which is
present here.

Auuruej

utueim builj.ee
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The state also relies on three state case?:
Lyons u Texas A & If University, 545
SW.2d 56 (Ter.CivA.pp.1977); Gross V.
Washington Stats Ferries,. 59 Waah.2d.
241, 867 ?2d 600 (1961); Maloney v. Stats,
8 N.Y.2d 856, 165 N.Y.S.2d 465,144 N.E.2d
364 (1957). In these cases the sovereign
immunity waiver was expressly conditioned
on preserving the defense' m question.
Lyons involved an act waiving sovereign
immunity which, as an integral pert of the
waiver, reserved to the state "all of the
privileges and immunities granted by the
Workmen's Compensation Act ... to pri-
vate persons and corporations." 545
S.WiJld at 58. In Maloney, the act waiving
'sovereign immunity was “careful to pro-
vide that, m waiving immunity, the exclu-
siveness of the compensation remedy
against the State is not impaired:" _144
NJE.2d at 867. The sovereign immunity
waiver in Gross was expressly conditioned
by a 30-day Dotice of claim proviso. 367
P.2d at 605. By contrast, the waiver of
immunity contained in.the Alaska Claims
Against the State Act is not conditioned on
epreserving the defense in question hern—
the. exclusive remedy provision. These*

defense, briber,scvirrirtc
jn™ jCkim ffri
legislature has not chosen to do ao;-*j
MweJy Ausim remedy .

fense is hot a condition of the waiver ol
sovereign immunity of the state does not
meanthat the Claims Against the State Act
has repealed the exclusive remedy defense.
The defense is fully applicable to all claims
against the state brought under state law.
However, the defense doe* not apply to
federal remedies, and thus the decision of
the superior court is AFFIRMED.

COMPTON, J., dissents.
MOORE, J,, not participating.
COMPTON, Justice, dissenting.

Assuming the court's conclusion is cor-
rect, state employed maritime workers
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stand to recover more than state employed
land-based worker* who Buffer the same
Injury in a virtually identical accident If
the court Js wrong, then state employed
maritime workers stand to recover less
than their privately employed counterparts.
Thus, under either result, inequities are
inevitable. However, traditional methods
of statutory analysis lead to the conclusion
that sovereign immunity was retained as to
Jones Act suit*.

The doctrine of sovereign immunity bars
Jones Act suits for damages by injured
state employees in state court, absent a
waiver of immunity. Grots v. Washington
Stats Ferries, 59 Wash.2d 241, 367 P.2d
63X 602 (1961); Maloney v. Stats, 3 NX2d
356,165 N.Y.S.2d 465, 144 N.E.2d 364, 365
(1957); Lyons v. Texas A & M Univ., 645
S.W.2d 56, 58 (Tex.CivApp.1977).1

The Claims Against the State Act (CAT-
SA), AS 09.50.250, provides that "fa] per*
son .;. having a ... tort claim against the
state may bring an action against the state
in the superior court." Jones Act claims
sound in tort. See Collins v. State, 823
F.2d 329, 382 (9th Cir.I9S7) (CATSA does
not waive Alaska's immunity from Jones
Art suit in federal court). The Alaska

Workers Compensation Act (AWCA), on.

the other hand, provides that the "liability
of an employer (within-this act) is exclusive
and in place of all other liability of the
employer ... at law or in admiralty...."
"Employer" aa defined includes the state.
AS 23.30.265(13). Should this language be
given its plain meaning, Brown would be
entitled to tbc worker's compensation he
has received and no more.

The exclusive liability provision of
AWCA, beginning in 1949, provided the
exclusive remedy.against' the territory as
an employer in lieu of claims "now existing
at common law or otherwise," § 43-3-10
ACLA (1949); 5 43-3-38 ACLA (1949).
This was followed by a broad, general en-
actment providing relief to persons with
“any claim" e against the territory.
§ 66-7-1 ACLA (Supp.1957). This enart-

1 li Uworth noting that Ib* court U unable lo
cite ajingle Mate cate affording an Injured tlate
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raent did rot explicitly purport to super-
sede exclusive worker’s compensation lia-
bility for the state; the exclusive liability
provision was retained.

Upon statehood, the exclusive liability
provision of AWCA was reenacted, limiting
claims "at law or in admiralty.” AS 23.30.-
056. Thus, despite the existence of a gen-
eral right in third persons to make “claims”
against the state in superior court, the
legislature' seemingly reaffirmed the
ftate's limited waiver of immunity when
acting as an employer. CATSA was re-
fined to something near its present form in
1962. AS 09.50-250.

Without 'the enactment of AWCA or
CATSA, an Injured territorial or state
worker would have had no claim at all
against the territory or state, even with the
aid of the Jones Act. The territory or state
would have been immune from suit. Ex
Parte New York No. J,-256 U.S. 490, 500,
41 S.Ct 588, 590, 65 LEd. 1057 (1921); cf.
Welch v. Texas Dep't of Highways £ Pub.
Trunsp., 483 U.S. 468, 472-73, 107 S.Ct
2941, 2945-46, 97 LJkL2d 389 (1987). The
original AWCA must therefore have been a
limited waiver of sovereign immunity; oth-
erwise an employee of the territory would
not have been entitled.t© any compensation
from the. territory, for an injury occurring
while on the job. Thus, Lj order to prevail,
Brown needs to show that the more gener-
al waiver of sovereign immunity in CATSA
was somehow intended to abrogate the ef-
fect of the more limited waiver of sover-
eign immunity in AWCA, despite AWCA
being left intact

Despite its lengthy discussion of federal
case law, none of which is relevant given
that the employer here is the state, the
court’s, rationale is really rather simple.
The court seizes upon our prior cases nar-
rowly construing retentions of sovereign
immunity when the state is not. an employ-
er, eg., Freeman v. State, 705 P.2d 918,
920 (Alaska 1985), transforms them into
establishing a requirement that retentions m
of sovereign immunity must necessarily be

maritime employee Jemces Act relief.
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explicit, arid then concludes that because
sovereign Immunity was not explicitly re-
tatood in CATSA itself, it was not retained
at all.1 This is not the issue; rather the
question should be whether CATSA was
intended to repeal the effect of AWCA.

Repeal by implication is not favored. Pe-
ter v. State, 631 P-2d 1263, 1267 (Alaska
1975). A specific statutory provision ordi-
narily is not repealed by a later enacted,
general statutory provision. Preston v.
Heckler, 784 F.2d 1359, 1868 (9th Cir.1984);
United States v. Hawkins, 228 F.2d 517,
519 (9th Cir.1955). Repeal by implication is
limited and only found when necessary to
carry out the legislature's intent. Warren
v. Thomas, 568 P.2d 400, 408 (Alaska 1977).

"""Did the legislature, in enacting CATSA,
intend to subject the state to Jones Act
claims by its own employees, notwithstand-
ing AWCAT Did it intend to allow its
maritime workers to receive preferential
treatment over its land-based workers?
Had the question occurred to the legisla-
tors at the tone, then arguably a clause
referencing AWCA and maintaining its in-
tegrity as the sole, comprehensive remedy
for injured state maritime workers could
have been included.

In saying this, however, | reject any im-
plication that the legislature is somehow'
prevented by "federalism" from amending
CATSA to make dear that the sole remedy

. of its injured maritime employees is work*
'er's compensation, and that Brown is enti-
tled to a '‘double dip." The mere fact that
the Jones Act exists as a federal iy>»a nf
saction does not mean that state sovereign
immunity, properly assertPd 1 a*mpnt-ed.
3198 Atascadero State Hospital v. Scanlon,
473 U.S. 234, 242/106 S.Ct. 3142, 3147, 87
L.EdJ2d 171 (1985). Moreover, the Jones
Act has been held not to abrogate properly
asserted 6tate sovereign immunity- Welch
V. Texas Dept of Highways £ Pub.
Transp., 483 U.S. 468, 475-76, 107 S.Ct
2941, 2946-47, 97 JLEd.2d 389 (1987). Any
Jones Act recovery by Brown must be off-
set by the workers' compensation benefits

2. Ifihe court Is correct that retentions of sover-
eign immunity mult be explicit, then the court's
assertion that AWCA is still an effective defense

against state law claims mud be wrong, since

Alaska H 3
101 (Aluka 1*90)
he haa weired. Barber v. New England.
Fish Con 510 P.2d 806, 812*18 & a. 39
(Alaaka 1973).

rt.

The foregoing, of course, assumes away
the bothersome question of whether the
Jones Act was ever intended to apply at all
to states as employers. One justice of the
United States Supreme Court haa opined
that it was not Welch, 483 U.S. at 496,
107 S.Ct at 2957 (Scalii, J., concurring).
The court in Welch left open the question.
Id. at 476, 107 S.Ct at 2947.

The rationale for Justice Scaha's concur-
rence appears to derive from the majority
opinion in Will v. Michigan Dep't of State
Police, 491 U.S. >109 S.Ct 2304, 105
UkL2d 45 (1989). I1d Will, the Court held
that states are not persons within the
meaning of 42 UJS.C. § 1983. Will, 109
S.Ct at 2308. In Will, the Court, while
noting that the casts' did not involve the
Eleventh Amendment since the underlying
suit was brought in state court, id., none-
theless opined that similar federalism con-
cerns were implicated when Congress sub-
jected a state to’liability which it wotild not

otherwise be subject to. Accordingly, the
Court he]d if Congress intends to pre

empt etate sovereign immunity by subject-
ing a state to a federal remedy, it must
make its intention to do BO "unmistakably
dear to the language of the statute.” «Id.
at 2308-09. "In traditionally sensitive ar-
eas, such as legislation affecting the feder-
al balance, the requirement of dear state-
ment assures that the legislature has to
fact faced, and intended to bring into issue,
the critical matters involved in the judicial
decision.” Id., quoting United States u
Bast, 404 U.S. 336, 349, 92 S.Ct 515, 523,
80 L-Ed.2d 488 (1971).

A straightforward application of Will to
the facto before us leads to tho condusion
that the Jone* Act simply is inapplicable to
the Btatcs. The Court has already held, In

CATSA docs noi explicitly retain sovereign im-
munity as to BJtr claims. Nor could Collins be
correctly decided if CATSA is as broad a waiver
as the court maintains.
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the analogous though differeut context of
.tha Eleventh Amendment, that the Jones
Act it not sufficiently dear and unambig-
uous. 'Welch, 482 U.S. at 475-78,107 S.Ct
'‘at 2946-47.

Thus, either under traditional modes of
statutory analysis as applied to AWCA and
CATSA, or under the Will Court's method
of interpreting federal statutes, Brown is
limited to his workers’ compensation reme-

mdy. Accordingly, | dissent.

BTATE of Alaska, Petitioner’,
V.
George KENDALL, Respondent
* No. A-3003.

Court of Appeals of Alaska.
June 22, 1990.

- State appealed from an order of the
Superior Court, Third Judicial District, An-
chorage, Joan Katz, J., which suppressed
evidence uncovered in warrantless search.
The Court of Appeals, Coats, J., held that
police had reasonable suspicion to stop de-
fendant and to briefly detain him, and ulti-
mately had sufficient Information to arrest
him for possession of cocaine.

Reversed.

L Arrest *=>63.5(5)

Police had legal authority to detain
defendant as part of investigative stop
where defendant showed up at house that
was being searched for drugs 15 minutes
after anonymous call- to house stated that
caller would be coming with "some dope"
In approximately 15 minutes, and after resi-
dent of house had told undercover agent
that more cocaine would be coming at later
time.

rtiLurn”® VT?uci ai
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2. Arrest «¢63.5(7)

Police were entitled to use reasonable
force to hold defendant after defendant,
who was legally detained as part of investi-
gative stop, attempted to flee,

S. Arrest *=>73.1(7)

Where police officers obtained suffi-
cient information to arrest defendant for
possession of cocaine at time they were
struggling 6c arrest him for resisting ar-
rest, cocaine found in film eanistar and
velvet bag taken from defendant was ad-
missible, even though officers did not ar-
rest defendant on cocaine charges until af-
ter they had found cocaine; arrest was
legal when objective information police had
was sufficient to justify arrest AS 11.71.-
080(aXl); U.S.CJL ConstAmand. 4.

t Arrest **63.4<4)

Trial court should analyze objective in-
formatlon which police had at time they
made arrest when determining whether
there was probable cause to make arrest

Michael S. McLaughlin, Asst Dist Atty.',
Dwayne W. McConnell, D ist Atty., Anchor-
age, and Douglas B. Baily, Atty. Gen., Ju-
neBU, for petitioner.

Leslie A. Hiebert, Asst Public Advocate,
and Brant McGee, Public Advocate, An-
chorage, for respondent

OPINION

Before BRYNER, CJ., and COATS
and SINGLETON, JJ.

COATS, Judge.

On December 1, 1988, the grand jury
indicted George Kendall for misconduct in-
volving a controlled substance in the third
degree, possession of cocaine, a class' B
felony. AS 11.71.030(a)(1). In March 1989,
Kendall filed a motion to suppress evidence
of a warrantless search conducted by the
police on October 22, 1988, which reeulted
in the discovery of the cocaine. Following
an evidentiary, hearing, Superior Court
Judge Joan Kate granted Kendall's motion
and suppressed die evidence. The state
filed a petition for review in this court

SIo*
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Finance Committee considered SENATE BILL NO. 120

SB 120 CLAIMS BY STATE-EMPLOYED SEAMEN

“An Act relating to the state's sovereign immunity for certain actions regarding injury, illness, or death of
state-employed seamen and to workers' compensation coverage for those seamen; and providing for an
effective date."

and recommends: Senate Bill:
[ ]same title
be replaced with CS ) [ Inewtitle
House Bill:
adopt previous _ CS ) [ ]same title
[ ]technical title
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STATE OF ALASKA Fiscal Note Number: Of/IMITH:
2003 LEGISLATIVE SESSION Bill Version: SB 120
(S) Publish Date: 3/6/03

Revision Date/Time (Note if correction): Dept. Affected: Administration
Title An Act relating to state immunity for certain '‘BRU Risk Management

actions by state employed seaman.... Component Risk Management
Sponsor
Requester Component No. 71
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES |
CHANGE IN REVENUES ( ) | |
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal:

POSITIONS
Full-tirne
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

Very significant cost savings will be realized in future years as the AMHS and the few other maritime
employees injury claims transition into the state average employee injury rate and cost.

The state funds its claim costs on a "cash flow" basis (appropriating only the amounts expected to be paid
the next fiscal year) collected solely through interagency receipts (cost of risk allocations) assessed each
agency.

If Risk Management (RM) was provided continuing funds for each FY (held in reserve until all outstanding
liabilities from that period are paid - as an insurance carrier operates), then RM could immediately reduce
premium assessments — reflecting the cost savings anticipated.

Future year premium assessments will reflect the cost reductions actually realized by this legislation as
premiums are developed from actual claims expenses incurred.

Prepared by: J. Brad Thompson. Director Phone

Division Risk Management Date/Time 3/6/03 10:57 AM
Approved by: Date 3/6/2003
Agency Administration
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STATE OF ALASKA Fiscal Note Number:
2003 LEGISLATIVE SESSION Bill Version: SB 120
(S) Publish Date: 4/2/03
Revision: 3/31/03 11:02 AM Department: Labor and Workforce Development
Title: Claims by State-Employed Seamen BRU: Workers' Compensation
Component: Workers' Compensation
Sponsor: Rules Committee
Requester: House L&C Component Number: 344
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services 55.6 74.1 74.1 74.1 74.1 74.1
Travel 3.0 4.0 4.0 4.0 4.0 4.0
Contractual 4.6 6.1 6.1 6.1 6.1 6.1
Supplies 7.8 2.8 2.8 2.8 2.8 2.8
Equipment

Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 71.0 87.0 87.0 87.0 87.0 87.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) [

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

1157 Workers Safety Account 71.0 87.0 87.0 87.0 87.0 87.0
TOTAL 71.0 87.0 87.0 87.0 8".0 87.0
Estimate of any current year (FY2003) cost: None

Check this box (X) If funding for this bill is included in the Governor's FY 2004 budget proposal:

POSITIONS

Full-time 1 1 1 1 1 1
Part-time

Temporary

ANALYSIS: (Attach a separate page if necessary)

This Bill would require work-related injuries or illnesses of state employed seamen to be covered under
the State of Alaska's Workers' Compensation Act. This coverage is currently being provided through
federal jurisdiction under the Jones Act and Admiralty Law. In the first year, funding is only needed for nine
months due to recruitment for the position and the time it takes for a case to reach the hearing process.

Prepared by:  Paul Grossl, Director Phone: 465-2790
Division: Workers' Compensation Date/Time: 3/31/03 11:02 AM
Approved by: Greg O'Claray, Commissioner Date: 03/31/03
Agency: Department of Labor and Workforce Development

For distribution Information, call the Governor's Legislative Office
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Bill Number
Amendment
Motion

Motion bv

Opiection bv
Removed
Second Objection by
Committee Member
Senator Bunde
Senator Hoffman
Senator Olson
Senator Stevens
Senator Taylor
Co-Chair Green
Co-Chair Wilken
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Nay

Absent
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 405-3067 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182

Deliveries to: 129 6th SL, Rm. 329

Mail Stop 310|
MEMORANDUM March 31,2003
SUBJECT: State immunity against civil suits bv state emolovees who are
seamen (SB 120)
TO: Senator Con Bunde
Attn: Jane
FROM: Michael F, Ford

Legislative Counsel

You have asked for my opinion on the opinion of Mr. Trueb, regarding potential legal
obstacles to the enactment of SB 120. As explained in this memo, | do not believe that
the arguments raised by Mr. Trueb would preclude the legislature from changing existing

law as contemplated by SB 120.

The issue raised by SB 120 was addressed by the Alaska Supreme Court in State. Dept,
of Public Safety v. Brown. 794 P.2d 108 (Alaska 1990). In that case the court held that
the legislature had waived its sovereign immunity by adoption of AS 09.50.250, but that
the legislature could amend AS 09.50.250 to make workers' compensation the exclusive
remedy for an injured state employee who is a seaman. This is precisely what SB 120

does.

Turning to the arguments raised by Mr. Trueb each pointwill be addressed in turn.

1. The Alaska Constitution abolished sovereign immunity and sovereign immunity may
only be reinstated by a constitutional amendment.

Answer: The view is in conflict with tire opinion ofthe Alaska Supreme Courtin Brown.
In that case the court stated that "the legislature could make the exclusive remedy defense
applicable to federal maritime claims by referring to the defense in the sovereign
immunity waiver contained in" AS 09.50.250. The court makes no mention of any
limitation on the legislature's power to amend the sovereign immunity provisions created

by the legislature in AS 09.50.250.

2. Any attempt to institute sovereign immunity solely for Jones Act suits would offend
the Alaska Bill of Rights.

Answer: This argument is again not supported by case law. Injured seaman who are
state employees will have a remedy, that being the workers' compensation laws (AS
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23.30). If anything, SB 120 eliminates disparate treatment by requiring injured seamen
who are state employees to be treated the same as all other state employees.

3. As a matter of federal constitutional law Alaska cannot apply its workers

compensation laws to seamen.

Answer: Again Brown, refutes this argument. The court cites to several cases from other
states where the workers' compensation statutes are tbs exclusive remedy of injured
workers, when the state has preserved its sovereign immunity.

4. Any amendmentto close the door to the Alaska courts will not prohibit Jones Act suits

from being filed in Washington Courts,

Answer: Assuming that the Washington Courts have jurisdiction in a particular case, the
injured seaman would still be limited to benefits under the Alaska workers’ compensation

law, which is the intent of SB 120.

5. There is no empirical evidence that coverage under the workers' compensation system

would save the State money.

Answer: The premise underlying workers' compensation is that employees trade a
potential full recovery for certain partial compensation and avoid the expense and delay
of litigation. This pointwas recognized by the Alaska Supreme Courtin Brown v. State
& Div. of Marine Highway Systems, 816 P.2d 1368 (Alaska 1991). This would seem to
indicate that in general, the State would save money by requiring seamen who are State
employees | usetheworkers' compensation system.

Please contactme if you have further questions.

MFF:mdr
03-051.mdr



Frank H. Murkowski, Governor

P.O. BOX 110300
DEPARTMENT OF LAW DIMOND COURTHOUSE. 6r' FLOOR
JUNEAU. ALASKA 99811-0300
OFFICE OF THEATTORNEY GENERAL PHONE: (907)465-3600

FAX: (907)465-6735

April 1, 2003

The Honorable Con Bunde, Chair

The Honorable Ralph Seekins

The Honorable Bettye Davis

The Honorable Hollis French

The Honorable Gary Stevens

Senate Labor & Commerce Committee
Alaska State Legislature

State Capitol, Room 206

Juneau, AK 99801-1182

Re: SB 120
Dear Senators:

Thank you for the opportunity to respond to legal questions raised by Lanning
Trueb of the law firm Beard Stacey Trueb & Jacobsen regarding SB 120, relating to the
state’s withdrawal of consent to suit and provision of workers’ compensation instead of
maritime law remedies for state-employed seamen. We have reviewed the arguments put
forth by Mr. Trueb and do not believe that any of them present insurmountable obstacles
to effectuating the purpose of this bill, which is to provide a uniform system of remedy
for injury, illness, or death of state employees.

As a preliminary matter, it is important to note that the approach taken by this bill
was expressly suggested with approval by the Alaska Supreme Court in its decision in
State, Department ofPublic Safety v. Robert Prown (Brown 1), 794 P.2d 108 (Alaska
1990). The court found that the 1962 enactment of the state’s tort claims act,

AS 09.50.250, expanded the waiver of sovereign immunity to cover all tort claims against
the state, including admiralty matters, without any limiting language referring to Alaska’s
workers’ compensation law. Brown /, 794 P.2d at 109. The court expressly agreed with
a 1963 opinion of the Attorney General:
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By this waiver of immunity it must be concluded that the
State may be sued for negligent torts which arise under tine Jones
Act. Itis true that under the Alaska Workmen’s Compensation Act,
employers, including the State (AS 23.30.265), are excluded from
admiralty liability.

*K»

However, this exclusive liability provision cannot act as a
limitation on suits against the State under the Federal Maritime law
once the State has unqualifiedly waived its immunity for negligent
torts. ... By waiving its immunity, the state stands in the position of
a private party and cannot limit its tort liability by a general
provision in the workmen’s compensation act.

Ifitis the desire of the State to limit its tort liability to the
workmen’s compensation act, it may do so bv legislative enactment
of an exception to the waiver of sovereign immunity section
contained in AS 09.50.250.

Brown /, 794 P.2d at 110 (citations omitted, emphasis added). In addition, after
reviewing three cases from other states in which the relationship between maritime
remedies and sovereign immunity was examined, the court held: “These cases teach that
the legislature could make the exclusive remedy defense [ofthe Alaska Workers’
Compensation Act] applicable to federal maritime claims by referring to the defense in
the sovereign immunity waiver” contained in AS 09.50.250. Brown/, 794 P.2d at 111.
That is what SB 120 attempts to do.

The United States Supreme Court has repeatedly upheld the states’ sovereign
immunity against claims founded in federal law', particularly in the decade since Brown 1
was decided. In Seminole Tribe ofFloridav. Florida 517 U.S. 44, 72 (1996), the Court
hellthat Congress could not abrogate state sovereign immunity under Article | of the
Constitution. Three years later the Court confirmed that Congress could not subject
unconsenting states to private suits for damages in state courts pursuant to federal causes
of action.1 Alden v. Maine, 527 U.S. 706, 712 (1999) (affirming dismissal ofemployees’
state court suit under Fair Labor Standards Act against State of Maine, without its
consent). Most recently, in Federal Maritime Commission (FMC) v. South Carolina

Years earlier, the Court had found that Congress did not abrogate the states’
Eleventh Amendment immunity from suit in federal court in the Jones Act. Welch v.
Texas Dept, ofHighways & Public Tras., 483 U.S. 468, 475 (1987).
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State Ports Authority, 535 U.S. 743, 122 S.Ct. 1864 (2002), the Court found that
sovereign immunity barred a federal agency from adjudicating a private party’s
complaint against a state-run port under a federal law. The Court rejected the argument
that a “constitutional necessity of uniformity in the regulation of maritime commerce
limits the States’ sovereignty with respect to the Federal Government’s authority to
regulate that commerce.” FMC, 122 S.Ct. at 1878. The Court noted that it had “already
held that the States’ sovereign immunity extends to cases concerning maritime
commerce.” Id., citing Exparte New York, 256 U.S. 490 (1921).

Under the rationale of Brown 1 and the last decade of United States Supreme Court
jurisprudence, state sovereign immunity is a legitimate defense to claims brought under
the Jones Act or maritime law. Amendment of AS 09.50.250 is necessary to withdraw the
state’s consent to suit, assert sovereign immunity as to claims brought by or on behalf of
state-employed seamen regarding injury, illness, or death, and provide workers’
compensation benefits as an alternative remedy.2

We turn briefly to the legal arguments presented by Mr. Trueb’s March 24, 2003,
letter. First, the question has been raised whether passage of this bill might violate the
equal protection provision in Article I, section 1o0fthe Alaska Constitution, because
state-employed seamen would have different remedies than seamen in the private sector.
We believe that the state’s goal in providing a uniform system, of no-fault workers’
compensation benefits to all state employees has a rational basis that would satisfy equal
protection. We note that, like other state employees, state-employed seamen have much
in common with other state employees. State-employed seamen have many additional
benefits, such as sick leave, employer contributions to health insurance, retirement,
supplemental benefits, exemption from social security contributions, and other benefits,
I iat private sector seamen do not have.

Furthermore, this would not be the only instance in which a federal remedial
system did not apply to state employees. For example, Congress has specifically
exempted employees of states from coverage ofthe Longshoremen’s and Harbor
Workers” Compensation Act. 33 U.S.C.8 903(a)(2). In addition, while private sector
railroad employees in Alaska are covered by the Federal Employers' Liability Act
(FELA), and have the same right to sue their employers for damages as seamen do under
the Jones Act, the employees of the Alaska Railroad have been expressly excluded from
FELA since the railroad’s transfer to state ownership. (Alaska Railroad employees are

1 We note that these seamen include not only those employed aboard AMHS ferries,
but also seasonal seamen who work aboard research and law enforcement vessels. This
bill would establish one remedy and a degree of certainty of expectations for all seamen
who are st?.c employees.
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covered by slate workers’ compensation law'.) As far back as 1957, New York law
provided that the state did not waive its immunity to suit; workers’ compensation was
held to be the exclusive remedy for state-employed seamen. Maloney v. State ofNew
York, 144 N.E.2d 364, 367 (N.Y. App. 1957). The Texas Court of Appeals found the
same true under Texas law in 1977. Lyons v. TexasA & M University, 545 S.W.2d 56,
58-59 (Tex. Civ. App. 1977) (“The State, however, is immune from suit without its
consent. It could provide any remedy it wished and limit seamen to that remedy
exclusively.”).3

As a general matter, states cannot apply workers’ compensation statutes to limit
federal maritime law for all seamen. However, as discussed above, a state can withhold
its consent to suit under federal law, and its sovereign immunity cannot be abrogated by
Congress. Alden, 527 U.S. 706. In the maritime arena, the arguable need for uniformity
is secondary to the state’s sovereign immunity. FMC, 122 S.Ct. at 1878. If the state does
not agree to subject iiself to claims under federal maritime law regarding injuries, illness,
or death of its own employees, it can provide workers’ compensation as an alternative
remedy. Brown/, 794 P.2d at 110, 111; Lyons, 545 S.W.2d at 58-59; Maloney, 144
N.E.2d at 367; see also Gross v. Washington State Fen #es, 367 P.2d 600, 602-603
(Wash. 1961).

We disagree with Mr. Trueb’s contention that the Alaska legislature has no
authority to assert sovereign immunity by amending AS 09.50.250. Such an argument
flies directly in the face of the Alaska Supreme Court’s holding in Brown L. No case has
determined that the Alaska Constitution’s provision in Article Il. section 21 that the
legislature shall establish procedures for suits against the state is a self-effectuating
waiver of all state sovereign immunity. Instead, many Alaska appellate cases have found
that waiver of the state’s immunity is done by statute, and AS 09.50.250 is the vehicle by
which the legislature has carried out its constitutionally delegated duty to “establish
procedures for suits against the state.” See, eg., State v. Haley, 687 P.2d 305, 318
(Alaska 1984); Adams v. State, 555 P.2d 235, 241,244 (Alaska 1976). Most recently, in
Samissa Anchorage v. DHSS, State ofAlaska, 57 P.3d 676, 678-679 and n. 9 (Alaska
2002), the court reiterated the common understanding that the legislature can waive the
state’s sovereign immunity, and it has done just that in enacting AS 09.50.250.

Finally, it is conceivable that some state-employed seamen could file suit in
Washington to pursue Jones Act or other maritime law remedies if unsatisfied with
workers’ compensation. Under the holding of Nevada v. Hall, 440 U.S. 410 (1979), the

3 As the result of collective bargaining agreements with the unions representing
AMHS vessel employees, the state provided workers’ compensation to ferry workers
from 1983 to 1991.
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state does not have sovereign immunity within another state’s courts.4 However,
Washington law strictly limits personal jurisdiction to torts arising from the state’s
business or presence in Washington. Grange Insurance Assoc, V. State, 757 P.2d 933,
937 (Wash. 1988). Moreover, even if personal jurisdiction were established, Washington
courts could decline to entertain suits against Alaska out of respect for the state, or
comity. For example, intwo accidents where the State of Oregon was sued in
Washington, the Washington state courts declined to hear the cases, on the grounds of
comity. Williansv. State, 885 P.2d 845, 851 (Wash. App. 1994); Fernandez v. State, 741
P.2d 1)10, 1017 (Wash. App. 1987). Additional arguments regarding choice of law also
favor lismissal of cases filed in Washington unless the plaintiffis a Washington resident
and/or the tortious act occurred in Washington State. For these reasons, we would not
anticipate many legitimate cases to be filed in Washington state courts.5

We recognize that this bill, if passed, may result in a legal challenge. However,
we believe the bill has a solid legal foundation.

Please let us know if you have any questions or would like more information.
Sincerely,
GREGG D. RENKES

ATTORNEY GENERAL

Susan D. Cox
Assistant Attorney General

The continued validity of this holding is being challenged in a case currently
pending before the United States Supreme Court.

It is well-established that the state cannot be sued by a seaman in federal court in
Washington or any other location. Collinsv. State ofAlaska, 823 F.2d 329 (9th Cir.
19S7).



An analysis of AMHS crew claims costs compared to those provided under the Alaska Workers Comp
Act (AWCA) for all other state employees.

The enclosed Excel workbook contains detailed breakouts of the actual incurred loss (cost to date plus
anticipated expense) by each individual AMHS vessel for the past six fiscal years.

To objectively analyze the AMHS employee's injury experience to the state's overall employee injury
rate, both frequency (number of claims) and severity (loss cost) are averaged and compared on a per

100 FTE (full time equivalent) basis.

Additional analys's was performed between AMHS and the five state agencies with the highest workers'
compensation lo:*s experience - to provide comparison to similar physically demanding jobs.

AMHS shows a five year average loss rate of 41 claims per 100 FTE's in comparison the state overall
workers’ compensation injury rate of 8, with the highest five agencies showing average loss experience
of 10 claims per 100 FTE's.

On a cost per 100 FTE’s analysis; AMHS actual claims experience during the last five years shows an
average cost of $197,065 compared to the top five state agencies averaged cost of $64,145 during the
same period.

The most significant difference is the award for the non-economic damages, not provided under workers
compensation remedies and that life illnesses that are alleged to manifest during a voyage are covered
under the Jones Act.
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SHIP
AURORA 24
BARTLETT 14
KENNICOTT 47
COLUMBIA 35
LECONTE 31
MALASPINA 22
MATANUSKA 65
TAKU 48
TUSTUMENA 25
OTHER AMHS 31
FISCAL YEAR
TOTALS 342

Stats W/C Claims
I>FTEs (not 1208
Including AMHS)

Noto: Work Comp FTEs laken from CORA and adjusted for AMHS FTE count.

Qains

AMHS (5) YEAR

TOTAL 1,337.0
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FTEs
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211
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62.8
36.3
82.9
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65.9
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FTEs
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AVERAGE

2001

64.7
211
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97.7
62.8
36.3
82.9
111.7
65.9
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Claims

267.4

AMHS CREW CLAIMS

FREQUENCY TO 100 FTE'S
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9.7

FTEs
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25
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1,060
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2000

h h
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82.9
1117
65.9

655

14,182.0

-7,
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7.5

H
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7
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13
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13
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1,102

AMHS CLAIMS per 100 FTEs-5
Year Average
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1117
65.9
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35
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20
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7.8

im T '

21 62.9 33
19 227 84

not yet In sorvfce
21 94.8 22
10 55.1 18
19 454 42
36 112.9 32
30 110.3 27
22 66.0 33
7
178 570.1 31.2
1,198 13,785.0 8.7
STATE W/C CLAIMS

PER 100 FTE's
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4945
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AMHS EMPLOYEE INJURY CLAIMS

C<?t p?MQQ FTES
FISCALVEAR 1 2002 | 2001 | 2000 n 1999 i 19M I TOTALS |
1 1Claims VIOOFTEs FTEs  S/100FTE* e Claims | FTEc 1 V/IOOFTEs | < Claims FTEs +7100FTES « CWms: FTEs | 1/100FTEs | 1
1V $44,248 64.7 $68,390 206,941  64.7 $319,847 $324,005 64.7 $500,781  $136,670  64.7 $211,236 $38,730 62.9 $61,574
wreSmErrSBj $40,00! 21.1 $183,578 95.382 21.1 $452,047 $30,666 21.1 $145,336  $28,706 21.1 $136,047 $30,969 22.7 $136,427
WKENMCOTTt" $173,665 112.1 $154,920 384,527 112.1 $343,021 $99,886 112.1 $89,104 $166,378 112,1 $148,419 $0 0.0 $0
-yaacotUiiBtikti®  $81,994 97.7 $83,924 4308 97.7 $4,409 $115,447 97.7 $118,165 $111,820 97.7 $114,452 $32,107 94.8 $33,868
S78.545 62.8 $125,072 70.388 62.8 $112,083  $191,004 62.8 $304,146  $663,504 62.8 $1,056,535 $625,761 55.1 $1,135,682
mifeUALASPIHA 14 $12,876 36.3 $35,477 2,222 36.3 $6,121 $139,958 36.3 $385,559  $24,219 36.3 $66,719 $107,033 45.4 $235,756
itfMATAfIUSKA’*  $230,209 82.9 $277,803 130.842 82.9 $157,831 $133,160 82.9 $160,627 $31,019 82.9 $37,417 $52,202 112.9 $46,237
IWW ffAKU*I*I* 2. S83.594 111.7 $74,838 335,319 111.7 $300,196 $135,658 111.7 $121,449  $68,573 1117 $61,390 $24,437 110.3 $22,155
BRtUSTUMENAXI  $201.002 65.9 $305,010 77,320 65.9 $117,329  $482,448 m 11 HiPi!!'m mu fca 111T-Tnn.-:.M 4
FISCAL YEAR
TOTALS $M6'227 655.2  $144,418 1,307,249 655.2 $199,519 $1,652,232 655.2 $252,172 $1,289,204 655.2 $196,765 $1,093,235 570.1 $191,762
S Claims FTEs $ Claims FTEs FTEs
1 5YEAR Rate par 100
(5) YEAR TOTAL 6,288,147 3.190.9 1 AVERAGE $1,257,629 638.2 FTEs $197,065

jones act to w-c up to ly02.xls Pago 38 FY02 AMHS Spar 100FTEs



DCPAFTTIVEMT
QowmoraGyam 527%6
ukmmmm 1710644
i- 90,166
R« b 144
Muaim 124633
1061074
Ul»rlV«MniD*> 34,716
Commt\hfln4eanoak use
MM*y AVeatorarae
MMre 1125
NMNmwn 286263
PM ABnm 251087
189714
tilia— iinui M
Camdkra 837,109
Tim MM m 2106473
66473
Cotrta B5R
FISCAL YEAR
TOTALS 9,117,734
Nia VéVCEnpHE dmfior T

FYQ200dl Qoniutton Al Q)

BBEEAY I BB

74

15516

26,016

20,746
34.060
27635
43151
45521
295
5181
40.03
20407
22476

4,763

470,722
*723006

*831L.066
*2400.217
*40.350
52241
*126,606

$58,763 58,088,965

14,272

ALL DEPT WORKERS' COMPENSATION CLAIMS

Ee] $7,029
1080 *1141160
2063 4238
MBI00 2713
S4R 131201
57106 57067
M0EM  *108007
M3300 2084700
ME0B 73004
5057 WAL
Sp1p 50280
o5l 5RLA0
4117 RS
O BT
06006 5LA37602
MEARS  BH12
6205 i)
*18,349 $71,730

$56,678 $7,792,924
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*195,793
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0
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360
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*11.240
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142100  $46,601
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5073000
51315377
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6800
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13,765.0 $49,304

*106,035
11823040
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52281,569
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51011724
*2273.652
*3224.131
502,701

*0200.140
*245,6%
*2241
*300,100
537,521,365



AMHS CREW COSTS Compared to
TOP 5 DEPARTMENTS
WORK COMP
CLAIM COSTS per 100 FTEs

FISCAL YEAR> .00% A 200 1999 ' Joos TOTALS
WC* FTEs VIOOFTEs  WC* FTE* IMOOFTEs  WC$ FTEs IfIOOFTEs  WC$ FTEs S/100FTE*  WC* FTEs V100FTE*
655.2 570.1

SlfeOtowDOT. A 2106473 2629 80125 2,189,897 24330 90008 1266154 23770 53267 1,281,569 1,7068 750861 1146418 1,759.9 651411
MiIS?SD«SSteEie'S  oss473 2450 40198 800,966 23650 33867 1022922 23650 43253 407,626 20080 194203 902172 20470 440729
«COIWEQOTIONSUf 835397 1473 56714 813498 14600 55719 568,380  1,3680 41,548 543641 13620 39,9149 850,620 1358X1  62.637.7
ADMINISTRATIONI 1710502 1466 116684 1385478 14420 96.080 1221475 1400 87,000 508,375 1,334.0 448557 1074494 12890 83,3587
1 PUBSAFEIvfea 1701367 764 222692 705222 7450 94,661 387568  72.0 53311 750501 7660 99,1633 353608 7460 47,4006
(Top 5 Dept*. Only)
Work Comp Claims

ft FTEs (not

Including AMHS) 7,342,303 8791 516413 5895061 8445 69,805 4466499 8241 54199 $3590,802 7,266.8 494138 $4,327,313 7,199.9 60,1024

COMBINED (5) 5YEAR Top 5 Dept Rale per $64.145
YEAR TOTAL $25,621,977 39,943.7 AVERAGE $5,124,395.39 7,988.7 100 FTEs '

AVHS Rate per 100

FTEs $197,065

jones act to w-c up to fy02.xls Page 40 FY02Cost Comparison Top 5 Dept.
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promulgated. 1 do not favor 6uch a read-
ing for two reasons,

First, itis wrong to say that cross-exami-
nation may not carry ftprice tag. In gener-
al civil litigation, deposition and witness
costs are shifted to the losing party after
judgment as a matter of course. CIv.R. 79
On the tilted playing field of workers’ com-
pensation, the employer must reimburse
the employee "for the costs in the proceed-
ings™ when the employee wins. AS 23.30.-
145(b). (The employee does not have a
similar obligation when the employer pre-
vails.) The costa for which the employer
must reimburse the employee include the
costs of cross-examination paid by the em-
ployee tinder the Board's interpretation of
Smallwood.3 Thus, when a litigant, or, m
workers’ compensation, an employer, loses,
cross-examination has a price.

Second, according to the Board, its inter-
pretation of Smallwood ha« lead to need-
less depositions resulting in delay, oppres-
sion of the economically weaker party—
generally the employee—and economic
waste. The Board states that many liti-
gants have adopted as a matter of course

the practice of "Smallwooding” any and

all written report* served upon them. A

protection granted by this court to pre-

vent ft violation of fundamental due pro-
cess became a trial tactic which ran coun-
ter to the court's fundamental policy of

“providing inexpensive anu expeditious

resolution of claims for compensa-

tion....”

Armed with knowledge that the "right to

cross-examine is ahsolute,” many liti-

gant* generally took the opportunity to
assert the right, as a matter of tactics.

In many instances, where closer evalua-

tion and the use of discretion would have

allowed the case to proceed expeditiously
with an alternate to absolute cross-exam-
ination, Smallwood became, not a matter
of due process, but an invitation for pro-
cedural maneuvering and a matter of
trial strategy. Although both employees
and employer have used Smallwood tac-
ticaléy, the Board observed that the in-
jured worker, for whom the system ex-

3. The Beard recognized this remedy In Ihl$ ease,

ists, often suffered the consequences of

the resulting confusion and/or delay.

Also, small employers, as well, have suf-

fered from the same problems. Instead

of providing what, the court originally

intended, Smallwood frequently became

an impediment to the legendary "simple,

speedy remedy" that the workers' com-

pensation system was meant to proride.
(Footnote* omitted.)

The Board's position, based on more than
a decade of experience, is persuasive. The
cost disincentive inherent in the normal
rule which makes the deposer pay is appar-
ently of considerable Importance in deter-
ring needless depositions.

For the above reasons, | would not inter-
pret Smallwood to require cost shifting.
A party desiring to dspose or examine the
author of a report should bear, the initial
cost of the deposition or examination.
Thus, | concur in the result of today's
decision.

ILJCISAITGTY, andTonT
Schwantes, Petitioners,

No. S-2829..
Supreme Court of Alaska.
June 22, 1990.

After first accepting workers’ compen-

sation benefits, state employee who was'

injured on state vessel brought suit alleg-
ing that state was liable to him under Jones

Act for negligence of the vessel’s master
and under admiralty doctrines of unaea-
worthlnes9, maintenance and cure, The
Superior Court, Third Judicial District at

Decision, p. 6.

®002
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Anchorage, Joan M. Katz, J.; denied states
motion for summary judgment on grounds
of sovereign immunity and exduslve-rarae--
dy provision of the Workers' Compensation
Act, and state's petition for review was
granted.” The Supreme Court, Matthews,
C.J., held that Workers’ 'Compensation
Act’s exclusive remedy provision did not
deprive worker injured on state vessel of
his federal maritime remedy.

Affirmed.
Compton, .- filed dissenting opinion.

States *=18.47 'm
Workers” Compensation *=2085

Workers" Compensation Act’s ‘exclu-
sive remedy provision did not deprive work-
er Injured on state vessel of his federal.
maritime remedy. AS 09,50.250, 23.30.055;
Jones Act, 46 U.S,C.A.App. § 688.

Robert L Eastaugh,' Delaney, Wiles,
Hayes, Reitman A Brubaker, Inc., Anchor-
age, for petitioners.

Ron-J. Webb, Anchorage, and Eric Dick*
man, David S. Teske & Associates, Seattle,
Wash., for respondent

Before MATTHEWS, CJ., and
*RABINOWrrZ, BURKE and COMPTON,
JJ.

e OPINION
MATTHEWS, Chief Justice.'

[. FACTUAL AND PROCEDURAL
BACKGROUND

Robert Brown was employed by the
State of Alaska as First Mate on the Alas-
ka Department of Public Safety patrol ves-
sel VIGILANT, a 100-foot sea-going ves-
sel. " On June 18, 1985, while the VIGI-
LANT was on patrol in Bristol Bay, Brown
was injured as he, boarded a fishing vessel
to insPect it for a suspected violation of

state Tisheries laws.

After first accepting workers’ compensa-
tion benefits under the Alaska Waorkers’
Compensation Act, AS  23.80.005-.270,

Attorney General "sOfflce
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Brown filed suit against the state, among
others, in the superior court Brown al-
leged that the state was liable to him under
the Jonea Act 46 U.S.CApp. § 688, for
negligence of the master of the VIGI-
LANT, and under the admiralty doctrines
of unseaworthmess, maintenance, and cure.
The state moved for summary judgment on
grounds of sovereign immunity and the
exclusive remedy provision of the Workers'
Compensation Act AS 23.80.055. The trial
court denied the motion. We granted the
state’s petition for review.

n. DISCUSSION

The trial court summarised its reasons in
an order denying the state’s motion for
reconsideration as follows:

After statehood, the tort claims act
was passed. It expanded the waiver of
sovereign immunity to cover all tort
claims, specifically mentioning admiralty,
No limiting language referring to the
workers’ compensation statute was in-
cluded in the tort claims act

It is this court's view, thus, that once
the tort claims act was passed, there was
no intention to retain sovereign immunity
vis-a-via negligence claims against the
Gtate. The workers’ compensation law is
construed as simply a limitation regard-
ing all employee-employer relations. It
has nothing to do with limiting the waiv-
er of sovereign immunity. In the case of
admiralty law, workers’ compensation
principles are superseded by federal law
for all employees, state workers consti-
tuting no exception.

The same rationale was expressed In an
opinion issued by former Attorney General
Hayes more than 25 years ago, 1963 For-
maf Op. Attiy Gen. 28. In addressing the
question of whether workers employed by
the state on state ferries could sue the
state under the Jonea Act, the opinion stat-

D
o

[TJhe only question remaining *is
whether the State of Alaska haa waived
its sovereign immunity. If it has, the
Jones Act ts supreme; if it ha3 not, the
State cannotbe sued under the Jones' Act
and the only remedy available to State

0003
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"*mployee3 is the StAte workmen's com-
pensation act

l[d. at 11. The opinioD next quoted the

Claims AgainBt the State Act, AS 09.50.-

250, and continued:

By this waiver of immunity it must be
concluded that the State may be sued for
negligent torts which arise under the
Jones Act It is true that under the
Alaska Workmen’s Compensation Act,
employers, includinglthe StAte (AS 23-
30.265), are excluded from admiralty lia-
bility.

"I+ at 12. The opinion then quoted the
exclusive remedy provision of AS 23.30.055,
and stated:

However, thb exclusive liability provi-

- sion cannot act as a limitation on suits

against the State under the Federal Mari-
time law once the State has unqualifiedly
waived" its immunity for negligent
torts.... A state cannot protect private
citizens from suit for a maritime tort by
limiting the exclusive Federal admiralty
jurisdiction as delegated by Article HI,
Section 2, of the United States Constitu-
tion. By waiving its Immunity, the 3tate
ete&ds in tha position of a private party
and cannot limit its tort Liability by a
general provision in the workmen’s com-
pensation act So much of AS 23.30.055
as limits the liability of employer* in
eadmiralty must be considered an invalid

[Jeral jurisdiction.

Id. at 13. We agree with this reasoning.
Our rrplanation follows.

Alaska Statute 09.60.250 provides that
“la] parson ... having a ..."tort claim
against the state may bring an action
against the state in the superior court.”
This statute waives the aovereign immunity

of the state as to claims brought in superi-
or court for torts sounding in admiralty, as

L W? noted in sarper that double recove,rg
would not be permitted tu the amount* pal
under the compensaUon award would be sub.

Attorney General'sOfflce
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well as those hased on state law. State v,
Staiiley, 506 P.2d 1284,1290-1291 and n. 9
(Alaska 1973). Subject to certain explicit
" exceptions, the intent of this statute was to
put the state on an equal footing with
private persona or entities who are sued in
tort See State r. Abbott, 498 P.2d 712,
724 (Alaska 1972).

The Workers” Compensation Act, to
which the atate is subject to the same ex-
tent as private employers, provides in part
that "[tjhe liability of an employer [under
the Workers' Compensation Act] is exclu-
sive and in place of all other liability of the
employer ... and anyone otherwise entitled
to recover damages ... at law or in admi-
ralty on account of the injury or death."
AS 28.80.055. This provision would bar
any suit by Brown for damages under Btate
law. However, the Dresent case is brought
under federal maritime law.

The exclusive remedy .provision cannot
deprive Brown of his federal maritime rem-
edy. InBarberv. New England Fish Co.,
510 P.2d 806 (Alaska 1973), a longshore-
man was injured while aboard a bBrge
owned by his employer. Although he had
already collected benefits under the Alaska
Workers” Compenaation Act, we Held that
the exclusive remedy provision of the act
did not preclude him from seeking a fur-
ther recovery against his employer' under
federal.maritime law for unseaworthiness.1

imilarly, in Thibodaux v. Atlantic Rich-

"Id Co., 580 F.2d 841, 847 (5th Cir.1976),

rt denied, 442 U.S. 909, 99 S.Ct. 2820, 61
LEd.2d 274 (1979), the court held that "an

elusive remedy provision In a state work*

ien's compensation law cannot be applied
**when it will conflict with maritime policy
and Undermine substantive rights afforded
by federal maritime law." Accord Purnell
v. Nomtd Shipping B.V., 801 F.2d 152,
156 (3rd Cir.1986). In Thibodaux, the
court reversed summary judgment in favor
of Atlantic Richfield and remanded the
case to allow plaintiffs to pursue their gen-1
eral maritime claims against the latter for
wrongful death. 580 F.2d at 847-48. Trhe

Jtci to offtcl should the employee win hi* feder-
al maritime cate. 1d. at 813. n. 39. Vhls obser-
vation alio governs the present
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courtnoted that it had heen presented with
an analogous question in Roberts v. City of
Plantation, 558 F,2d 750 (5th Cir.197,7).
Thibodaux, 580 F.2d at 846. In Raberts,
the court'heid that the exclusive remedy
provisions of Florida's workmen's compen-
sation act were not a defense to a Jonea
Act claim- 558 F.2d at 751,

The Thibodaux court found 9upport in
the Supreme Court's decision in Pops'&
Talbot, Me. v. Havm, 346 U.S. 406, 74 S.Ct
202, 98 USd. 143 (1953). There, the court'
refused to apply a state contributory negli-
gence defense which would have barred
recovery for a genarel maritime cause of
action, ‘ The court atatrd that "[wjhlle
states may sometimes supplement feder al
maritime policies, a state may not deprive a
person of any substantial admiralty rights

The state also relies on three state case>:
Lyons v. Texas A & M University, 546
SW.2d 56 (Tex.CivA.pp.1977); Gross V.
Washington Stats Ferries,, 59 Waah.2d-
241, 867 P.2d 600 (1961); Maloney v. State,
3N.YJJd 856,165 N.Y.SJ2d 465,144 N.E.2d
364 (1957). In thes# cab«s the sovereign
immunity waiver wa* expressly conditioned
cm preserving the defense' in question.
Lyons involved an act waiving sovereign
immunity which, as an integral part of the
waiver, reserved to the 6tate "all of the
privileges and immunities granted by the
Workmen's Compensation Act ... to pri-
vate persons and corporations.” 545
S.\W.2d at 58. In Maloney, the act waiving

“sovereign immunity was "careful to pro-

vide that, in waiving immunity, the exclu-
siveness of the compensation remedy

as defined in controlling acts of Congress- against tho State is not impaired.” _144

or by interpretative decisions of this
Court" Id. at 409-10, 74 S.Ct at 205
(footnote omitted). To hold otherwise
ewould Undermine the uniformity of mari-
time law "which the [Federal] Constitution
has placed under national purview to con-

N.E.2d at 867. The sovereign .Immunity
waiver In Gross was expressly conditioned
by a 30-day notice of claim proviso. 367
P.2d at 605 By contrast, the waiver of
immunity contained in.the Alaska Claims
Against the State Actis not conditioned on

trol in fits substantial as trdl as procedural Jpreserving the defense in question here—

feati. as.”" Id. at 419, 74 S.Ct at 205
(quoting Panama R.R. Co. v. Johnson, 264
U.S. 375, 386, 44 S.Ct 391, 393, 68 LEd.

748 (1924)). These precedents compel the .

conclusion that the exclusive remedy provi-
sions of the Alaska Workers” Compensation j
Act cannot deprive Brown of his federal
Jones Act claim against the state.  .f-).

The state relies on Johansen v. United
States, 343 U.S. 427, 72 S-Ct 849, 96 LJSd.
1051 (1952), in support pi its argument that
the exclusive remedy provision of the
Workers" Compensation Act applies. Jo-
hansen involved an injury to a seaman-fed-
eral employee who sued the government
for damage* for negligence under the Pub-
lic Vessels Act of 1925, 46-U.S.C. §} 781-
799. The court held that this remedy was
barred by.the Federal Employees' Compen-
sation Act of 1916, which provided a work-
ers’ compensation remedy to federal em-
ployees. Id. at 441, 72-S.Ct at 857. The
Johansen case presented a conflict be-
tween two federal remedies. It is thus
unlike the state-federal problem which is
present here.

the exclusive remedy provision. These

>*

Merely because the exclusive remedy d_
fense is not a condition of the waiver ojfthe
sovereign immunity of the 6tate doee not
mean'that the Claims Against the State Act
has repealed the exclusive remedy defense.
The defense is fuhy applicable to all claims
against tha state brought under state law.
However, the defense does not apply to
federal remedies, and thus the decision of
the superior court is AFFIRMED.

COMPTON, J,, dissents.
MOORE, J., not participating.
COMPTON, Justice, dissenting.

. I ) . .
Assuming tho court's conclusion is cor-
rect, state employed maritime workers
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stand to recover more than state employed
land-baaed worker* who suffer the same
Injury in a virtually identical accident If
the court Is wrong, then Btate employed
maritime workers etand to recover less
than their privately employed counterpart*.
Thus, under either result, inequities are
inevitable. However, traditional methods
of statutory analysis lead to the conclusion
that sovereign immunity was retained as to
Jones Act suite.

The doctrine of sovereign immunity bars
Jones Act suits for damages by injured
state employees- in state court, absent a
waiver of immunity. Gross v. Washington
Stat* Ferries, 59 Wash.2d 241, 367 P.2d
609,602 (1961); Maloney v. State, 3N.Y.2d
356, 165 N-Y.S.2d 465, 144 N.E.2d 364, 365
(1967); Lyons v. Texas A & M Univ., 645
S.W.2d 56, 58 (Tex.Civ.App.1977).1

The Claims Against the State Act (CAT-
SA), AS 09.50.250, provides that "[a] per-
son ... having a .,. tort claim against the
state may bring an action against the state
in the superior court" Josoi Act claims
sound in tort See Collins V. State, 823
F.2d 329, 332 (Sth Cir.1987) (CATSA does
not waive Alaska's immunity from Jones
Act suit in federal court). The Alaska

Workers Compensation Act (AWCA), on.

the other hand, provides that the "liability
of an employer [within-this act] is exclusive
and in place of all other liability of the
employer ... at law or In admiralty...."
"Employer” as defined includes the state.
AS 23.30.265(13). Should this language be
given its plain meaning, Brown would be
entitled to the worker’s compensation he
has received and no more.

The exclusive liability provision of
AWCA, beginning in 1949, provided the
exclusive remedy.against' the territory as
an employer in lieu.of claims "now existing
at common law or otherwise.” § 43-3-10
ACLA (1949); 8§ 48-3-33 ACLA (1949).
This was followed by a broad, genrral en-
actment providing relief to persons with
"any claim" eagainst the territory.
§ 5&-7-1 ACLA (Supp.1957). This enact-

1 It U worth noting that the court U unable lo
cltc a single state cate affording an injured note

Attorney General *cOffice
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ment did not explicitly purport to super-
sede excluslv* worker's compensation lia-
bility for the state; the exclusive liability
proviBloh was retained.

Upon statehood, the exclusive liability
provision of AWCA was reenacted, limiting
claini6 "at law or in admiralty.” AS 23.30.-
056. Thus, despite the existence of a gen-
eral right in third persona to make "claims”
against the state in superior court, the
legislature’ seemingly reaffirmed the
state's limited waiver of immunity when
acting as an employer. CATSA .was re-
fined to something near its present form in
1962. AS 06.60.250.

Withou  he enactment of AWCA or
CATSA, an injured territorial or state
worker would have had no claim at all
against the territory or state, even with the
aid of the Jones Act. The territory or state
would have been immune from suit. Ex
Parte Mew York No. J,.256 U.S. 490, 500,
41 S.Ct. 588, 590, 65 LJSd, 1057 (1921); cf.
Welch v. Texas Dep't of Highways <€ Pub.
Transp., 483 U.S. 468, 472-73, 107 S.Ct
2941, 2945-46, 97 L.E<L2d 389 (1987). The
original AWCA must therefore have b«:n a
limited waiver of sovereign immunity; oth-
erwise an employee of the territory would
nothave been entitled.to any compensation
from the. territory, for an injury occurring
while on the job. Thus, in order to prevail,
Brown needs to show that the more gener-
al waiver of sovereign immunity m CATSA
was somehow intended to abrogate the ef-
fect of the more limited waiver of sover-
eign Immunity in AWCA, despite AWCA
being left intact

Despite its lengthy discussion of federal
case law, none of which is relevant given
that the employer here is the state, the
court’s, rationale is really rather simple.
The court seizes upon oui prior cases nar-
rowly construing retention* of sovereign
immunity when the state Is not.an employ-
er, eg., Freeman v. State, 705 P.2d 918,
920 (Alaska 1985), transforms them into
establishing a requirement that retentions-
of sovereign immunity must necessarily be

1006
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explicit, arid then concludes that because
sovereign Immunity was not explicitly re*
"talned in CATSA itself, it was not retained
at all.* This is not the issue; rather the
question should be whether CATSA was
intended to repeal tha effect of AWCA.

Repeal by implication is not favored. Pe-
Ur v. State, 631 P.2d 1263, 1267 (Alaska
1975). A specific statutory provision ordi-
nary is not repealed by a later enacted,
general statutory provision. Preston v.
Heckler, 731 F.2d 1359,1868 (9th Cir.1984);
United C tea v. Hawkins, 228 F.2d 51/,
519 (9th ' ,\1955). Repeal by implication is
limited tid only found when necessary to
carry out the legislature’s intent.  Warren
v. Thomas, 568 P.2d 400, 408 (Alaska 1977).

'Did the legislature, in enacting CATSA,
intend to subject the state to Jones Act
claims by its own employees, notwithstand-
ing AWCA7 Did it intend to allow its
maritime workers to receive preferential
treatment over its land-hased workers?
Had the question occurred to the Ie(]]isla-
tors at the time, then arguably a clause
referencing AWCA and maintaining" its in-
tegrity as the sole, comprehensive remedy
for Injured state maritime workers couJd
have been included.

- In saying this, however, | reject any im-
plication that the legislature 1s somehow'
prevented by "federalism" from amending
CATSA to make clear that the sole remedy
of its injured maritime employees is work*
er's compensation, and that Brown is enti-
tled to a “double dip.” The mere fact that
the Jones Act exists as a federal cfliiR"jal
SCtion does not mmn thxt etat* .*nvp*jim
immunity, properly Ic efrpgafcri
StS Atascadero State Hospital v. Scanlon,
473 U.S. 234, 242,105 S.Ct 3142, 8147, 87
LJ2d.2d 171 (1985). Moreover, (he Jones
Act has been held not to abrogate properly
asserted state sovereign immunity. Welch,
v. Texas Dept of Highways £ Pub.
Tramp., 483 U.S. 468, 475-76, 107'S.Ct
2941, 2946-47, 97 L.Ed.2d 389 (1987). Any
Jones Act recovery by N must be off-
set by the workers' compensation benefits

2. Iftha court Iscorrect that retentions of sover-
eign immunity must he eXPhCIt, then the court's
assertion that’ AWCA Is Still an effective defense
against state law claims must be wrong, since

he haa received. Barber v. New England
Fish Co.,' 510 P.2d 806, 812-43 & n. 39
(Alaska 1973),

H.

The foregoing, of course, assumes away
the bothersome question of whether the
Jones Actwas ever intended to aprly at all
to states aa employers. One justice of the
United States Supreme Court has opined
that it was not Welch, 483 U.S. at 496,
107 S.C1 at 2957 (Scalia, J., concurring).
The court in Welch left open the question.
Id. at 476, 107 S.Ct at 2947.

The rationale for Justice Scilia’s concur-
rence appears to derive from the majority
opinion in Will v. Michigan Dcp't of State
Police, 491 U.S. — , 109 S.Ct 2304, 105
L.E<L2d 45 (1089). In Will, the Court held
that states are not persons within the
meaning of 42 U.S.C. § 1933. Will, 109
S.Ct at 2308. In Will, the Court, while
noting that the case' did not involve the
Eleventh Amendment since the underlying
suit was brought in state court, id., none-
theless opined that similar federalism con-
cerns were implicated when Congress sub-
jected a state to' liability which it wotild not
otherwise be subject to. Accordingly, the
Court held that if Congress intends to pre-
empt state sovereign immunity by subject-
ing a state to a federal remedy, it must
make its intention to do so "unmistakably
clear in the language of the statute." ld.
at 2308-09. "In traditionally sensitive ar-
eas, such as legislation affecting the feder-
al balance, the requirement of clear state-
ment assures that the legislature has in
fact faced, and intended to bring into issue,
the critical matters involved in the judicial
decision.” 1d., g-uoting United States u
Bass, 404 U.S. 836, 349, 92 S.Ct 515, 523,
80 L.Ed.2d 488 (1971).

A straightforward application of Will to
the facts before us leads to the conclusion
that the Jones Act simply is inapplicable to
the states. The Court has already held, In

CATSA does pot exPIJcnIy retain s?verelﬂn im-
munity as to cute claims,” Nor could Collbu be
correctly derided if CATSA is as broad » waiver
as the court maintains.
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the analogous though different context of

.the Eleventh Amendment, that the Jones

Act is not sufficiently clear and unambig-
uous. “welch, 483 U.S. at 475-76,107 S.Ct
at 2946-47. m

Thus, either under traditional modes of
statutory analysis as applied to AWCA and
CATSA, or under the wut Court's method
of interpreting federal statutes, Brown is
limited to his workers' compensation reme-
dy. Accordingly, I dissent
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STATE of Alaska, Petitioner',
12
George KENDALL, Respondent
* No. A-3003.
Court of Appeals of Alaska.
June 22, 1900.

« .

emSiate appealed from an order of the

*

Superior Court, Third Judicial District, An-

chorage, Joan Katz, J., which suppressed
evidence uncovered in warrantless search.
The Court of Appeals, Coats, J., hold that

police had reasonable suspicion to stop de-

fendant and to briefly delain him, and ulti-
mately had sufficient information to arrest
him for possession of cocaine.

Reversed.

L Arrest «=63.5(5)

Police had legal authority to detain
defendant as part of investigative stop
where defendant showed up at house that
was being searched for drugs 15 minutes
after anonymous call to house stated that
caller would be coming with "some dope"
In approximately 15 minutes, and after resi-
dent of house had told undercover agent
that more cocaine would be coming at later
time.

794 PACIFIC REPORTER, 2d SERIES

z. Arrest <*63.5(7)

Police were entitled to use reasonable
force to hold defendant after defendant,
who was legally detained as part of investi-
gative stop, attempted to flee.

3. Arrest ™71.1(7)

Where police officers obtained suffi-
cient information to arrest defendant for
possession of cocaine at time they were
struggling fe arrest him for resisting ar-
rest, cocaine found in film canister and
velvet bag taken from defendant was ad-
missible, even though officers did not ar-
rest defendant on cocaine charges until af-
ter they had found cocaine; arrest was
legal when objective information police had
was sufficient to justify arrest AS 11.71-
080(a)(1); U.S.CjL ConstAmend. 4.

4. Arrest «*63.4<4)

Trial court should analyze objective in-
formation which police had at time they
made arrest when determining whether
there was probable cause to make arrest

Michael S. McLaughlin, Asst Dist Atty.,
Dwayne W. McConnell, Dist. Atty., Anchor-
age, and Douglas B. BaHy, Atty. Gen., Ju-
neau, for petitioner.

Leslie A. Hiebert, Asst Public Advocate,
and Brant McGee, Public Advocate, An-
chorage, for respondent

OPINION
’ Before BRYNER, CJ.(and COATS
and SINGLETON, JJ.

COATS, Judge.

On December 1, 1988, the grand Jury
indicted George Kendall for misconduct in-
volving a controlled substance in the third
degree, possession of cocaine, a class' B
felony. AS 11.71.030(a)(1). In March 1989,
Kendall filed a motion to suppress evidence
of a warrantless search conducted by the
police on October 22, 1988, which resulted
In the discovery of the cocaine. Following
an evidentiary hearing, Superior Court
Judge Joan Kate %ranted Kendall's motion
and suppressed the evidence. The state
filed a petition for review in this court
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Senator Con Bunde
S’ate Capitol. Room 506
Juneau. AK 99801-112

Re: Senate Bill 120

Dear Con:

As aconstituent of your district for the last 11 years. | have chatted with you on a
number of occasions regarding various issues. | write to you concerning Senate Bill 120.
which has been referred to your committee. Senate Labor and Commerce.

| am writing to inform you that | have several objections to this legislation. My
law firm has represented some of the State’s employees who are now covered under the
federal law known as the Jones Act. We are maritime law experts and. therefore, have
considerable knowledge concerning this bill.

First, the bill would create second-class citizens out of the Stale's Marine
Highway employees. Every seaman in the State would be able to seek compensation
under the Jones Act except the State’s Marine Highway employees. If aperson is
employed as acommercial fisherman, for atugboat company, or for Tote or CSX Lines,
they are covered under the Jones Act and entitled to those remedies. The only exception
would be State marine workers. Passage of this bill may indeed violate Article 1 Section
1of the Alaska Constitution guaranteeing equal protection of the laws to all citizens.

Second, in along line of cases the United States Supreme Court, and every state
court that has considered the issue, has held that states cannot apply worker's
compensation statutes to merchant seamen. The reasoning is two-fold. The primary
obstacle is the fact that a seaman’s remedies are maritime in nature and under the
purview of federal admiralty jurisdiction. Under the federal Constitution, maritime
matters are reserved for the federal legislature to the exclusion of the states. In short,
there is a federal constitutional bar to the states applying state workers’ compensation
laws to seamen. The secondary reason is that Congress has completely occupied the field
with alaw of national application, the Jones Act, and the stales may not apply
inconsistent laws. These principles are well established and beyond reasonable dispute.
There are two Alaska cases that have dealt directly with this issue and are consistent with
every other case on the subject. These cases are: Anderson v. Alaska Packers
Association, 635 P.2d 1182 (1981), and Trident v. Murray. 2000 AMC 2SS (Ak. Superior

Anchorage Office (907)272-7207 « Telefax (907) 274-9115 + E-Mail: blstanc@alaska.ner
Seattle Office (206) 282-3100 < Telefax (206) 282-1149 « E-Mail: blstsea@halcyon.com
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Cl. 1999). Therefore, if the Legislature were to make workers’ compensation applicable
to seamen, it would be a mere gratuity, or supplemental benefit, and not binding upon the
injured worker.

Third, the state’s waiver of sovereign immunity is contained in the Alaska
Constitution. Article D. Section 21 provides: "The legislature shall establish procedures
for suits against the state." (Emphasis supplied). The word "shall" is always mandatory.
Article 11, Section 21 abolished the doctrine of sovereign immunity in Alaska because it
left no option for the legislature not to establish procedures for suits. Section 21 also
mandates that the legislature establish the "procedures” for suits against the state. The
word "procedures” is commonly understood to refer to the mechanics of filing suits and it
has nothing to do with the substantive right to sue the state. This is the only logical
manner in which Article 1, Section 21 can be read. See Muskopf v. Coming Hospital
District. 359 P.2d 457, 460-61 (Cal. 196l)(interpreting similar constitutional language,
and judicially abolishing sovereign immunity). Accordingly, if Alaska is going to
abolish sovereign immunity for these suits in its own courts it will have to do so via a
constitutional amendment. Senate Bill 120 cannot accomplish the revocation of state
sovereign immunity.

Fourth, the Jones Act provides that all state courts shall have concurrent
jurisdiction over these suits. 45 U.S.C. § 56. The Alaska Supreme Court has held that
Jones Act suits may be filed in any available forum. Nunez v. American Seafoods. 52
P.2d 720 (2002). Under federal and state case law these Jones Act suits could be filed in
Bellingham, Washington because the state has a ferry terminal there and is subject to
jurisdiction in that forum. The State of Alaska has no sovereign immunity in the
Washington courts. Alden v. Maine. 119 S.Ct. 2240 (1999): Hall v. Nevada. 440 U.S.
410(1979).

Acceptance of workers’ compensation benefits cannot bar a Jones Act lawsuit.
Chan v. Society Expeditions. Inc., 39 F.3d 1398, 1403 (9th Cir. 1994). cert, denied. 514
U.S. 1004 (1995); Roberts v. Citv of Plantation. 558 F.2d 750. 751 (5th Cir. 1977);
Western Boat Bide. Co. v. O'Learv. 198 F.2d 409, 411 (9th Cir. 1952); State v. Brown.
794 P.2d 108, 110, 111 (Alaska 1990). The Washington courts are constitutionally
bound to apply maritime law to a Jones Act suit filed against the State of Alaska in a
Washington Court. Larios v. Victory Carries. Inc.. 316 F.2d 63 (2d Cir. 1963): In Re:
EXXON VALDEZ. 767 F.Supn. 1509. 1513 (D. Alaska 1991). Therefore, even if Alaska
could close the courthouse door to these employees in the Alaska courts, it cannot close
the Washington courthouse door. The state would therefore be faced with hiring
expensive private coun el to defend itself from the lawsuits that would be filed in the
Washington courts.

Fifth, there is no empirical evidence that the state would obtain any savings by
covering these workers under the workers’ compensation scheme. | am familiar with
only one scientific study of the issue by the American Waterways Operators. That
organization looked at 371 cases that were covered by workers’ compensation and the
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Jones Act, and concluded that it was less expensive to compensate workers under the
Jones Act.

In summary, Senate Bill 120, if passed will not accomplish its goals. It will lead
to expensive and protracted litigation, make second-class citizens out of state employed
seamen, and create confusion and uncertainty for injured workers.

In order to aid your staff in consideration of these technical legal matters. | will in
the near future send you alegal brief on the matters outlined above. | respectfully request
you to carefully consider the above comments while considering the wisdom of this

legislation.

Sincerely,
/1

vf ! Lanning M. Trueb
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SB 120-CLAIMS BY STATE-EMPLOYED SEAMEN

NAME: / Subject/Bill No:
Co./Dcpt./Titlc: hone: A -
Address:. Zip:
Do you wish to testify? Yes No ”~ RespondTo Questions
NAME: — Subject/Bill No:
Co./Dept./Title: A Phone: - A
Address: 3 f3:2.c J O Q f ¢ . Zip: \
Do you wish to testify? Yes No Respond To Questions
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Do you wish to testify? Yes No A Respond To Questions
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NAME: -- Subject/Bill No: ------
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Do you wish totestify? Yes No Respond To Questions

NAME: Subject/Bill No: ------
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Do you wish totestify? .Yes No Respond To Questions

NAME: Subject/Bill No: ------
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Do you wish totc®'lfy? Yes No Respond To Questions
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NAME: Subjecl/Bill No:

r-o/ivr./Ti.i.. fo re c tir tiw  * y _
Address:.3 w A .(X)T u Zip:

Do you wish to testify?> ~ " res No Respond To Questions

NAME: Subject/Bill No: nw e
Co./Dept./Title: - -~ e Phone:3 /A » o/
Address: 3 1 3 A i< Zip-

Do you wish to testify?* Y es No AMRespond To Questions
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Co./Dept./Title: _ 1 ) n/[&/({{ 7 Phone:

Address: Zip:

Do you wish to testify? _z_Ycs No Respond To Questions

SFC-03 -1- 04/10/03
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Co./Dept./Tille:

1A---

--- Subject/Bill No.

Address: Zip:

Do you wish to testify? _ Yes No t/_Respond To Questions

NAME: Subject/BillN ~ 7
Co./Dept./Title: Phone: 467? >36"0
Address:. \\O$p® ' 7ip. W &Il
Do you wish to testify? N Yes x No Respond To Questions

NAME:---- --- Subject/Bill No:
Co./Dept./Title: - Phone:------------
Address: Zip:

Do you wish to testify? Yes No Respond To Questions

NAME: Subject/Bill No:
Co./Dept./Title: - Phone:------—-=-—-
Address: Zip:

Do you wish to testify? Yes No Respond To Questions

NAME: -- Subject/Bill No:
Co./Dept./Title: ---- Phone:--------------
Address: Zip:

Do you wish to testify? Yes No Respond To Questions
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SENATE COMMITTEE REPORT

First Committee of Referral

DATE: 3/6/03 FURTHER: Finance
Date of 5-Day Notice: 3 DATE TURNED n /
(in accordance with Uniform Rule 23) IN TO OFFICE: Vi jo~

Labor and Commerce Committee considered SENATE BILL NO. 120

SB 120 STATE-EMPLOYED SEAMEN

"An Act relating to the state's sovereign immunity for certain actions regarding injury, illness, or death of
state-employed seamen and to workers' compensation coverage for those seamen; and providing for an

effective date."

and recommends: Senate Bill:

[ ]same title

] be replaced with CS ) [ inew title
House Bill:

] adopt previous _ CS J) [ ]1same title
[ ]technical title

] attached amendment(s) [ 1] new: SCR #_

] adopt Letter of Intent by Committee

j further reterral to Committee

NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):

Department Date Fiscal Zero FN# Department Date Fiscal Zero FN#

i L)) X < AbM % /e 3 X I

[ 1] APPROPRIATION - no fiscal note

SIGNATURES AND RECOMMENDATIONS: Pz:s DF?aZSt No REC Amend
Daoi s *
fvViww
5ccftns
6. S\exn< c T 3 7 2z 2z A A X

Bunde-  CHAIR:
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was referred to the
Senate Finance
Committee

No hearing was held
on this Dill



