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Delivery Order Contracting: A Better Way to Build 
by Clayton M. Kline, P.E.

Clay Kline is senior product manager for AssetWorks, Inc., a provder of software solutions for infrastructure­intensive organizations, and is based in San Antonio, Texas. He previously worked for the Spring Branch School District in Houston, Texas, Brown & Root, and the U.S. Air Force, where he was a base civil engineer. He is a member of APPA's K-12 Task Force and can be reached at ckiinefcbassetworks.com.
One of the most daunting tasks a facilities professional 
has to deal with is an increasing deferred maintenance 
backlog. Few maintenance organizations have 
sufficient staff and funding, yet these organizations still 
must find ways to deal with a budget that has been 
"straight lined" or kept the same for the third or fourth 
year despite an increase in square footage 
responsibility. In this environment, you spend hours 
trying to readjust priorities, only to have more 
maintenance issues added to your plate.
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As we try to deal with this situation, we often struggle to 
make limited dollars stretch, and we cringe as large 
portions of the funding we do have are consumed by 
fees and overhead charges. Also, we struggle with 
finding ways to obligate or encumber funding and 
execute projects. Typically, the normal "bid" process 
takes close to 180 d .ys from the time you start design 
to the time that you finally give the contractor "notice to 
proceed." And since many of your deferred 
maintenance projects are small (less than $1 million, 
and usually in the $50,000 to $250,000 range), you 
have to deal with the problem of "quality contractors," 
or should I say less-than-satisfactory performance by 
contractors. This is particularly true, since just about 
anyone with a pickup truck and a tool belt can bond a 
$250,000 project. As a result, you have a lot of rework, 
contract management time, and costs that are often 
higher than budgeted.

In an effort to overcome these problems, a number of 
years ago the Army developed a program called Job 
Order Contracting, or JOC. This program has since 
been adopted by the Department of Defense and many
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other government agencies. It has also been gaining 
popularity in the county and local government arenas 
as well as the university and K-12 markets. JOC is also 
known as SABER (Simplified Acquisition of Base 
Engineering Resources) in the Air Force, but is more 
commonly called DOC or Delivery Order Contracting 
outside the government arena.

The DOC methodology has been successful as a tool 
to provide a cost effective, efficient, and quality 
contracting method that overcomes the often 
acrimonious environment experienced with the normal 
"low bid" contract. In addition, it is a performance-based 
contract that provides incentive for the contractor to do 
good work in a timely and responsive manner. DOC is 
a "team” approach to construction that reduces 
acquisition costs and time and improves response and 
quality.

What is Delivery Order Contracting?

A Delivery Order Contracting (DOC) is a competitively 
bid, indefinite quantity, indefinite delivery, general 
construction contract between a facility owner and a 
construction contractor. The contract typically has a 
base year with two to four option years. The contract 
sets parameters such as the types of work that can be 
done, location of the work, design criteria and 
maximum amount of work to be awarded. The contract 
also has a unit-price book (UPB) with associated 
specifier‘.ions that establish a unit price to be paid for 
each of a multitude of construction line items. A typical 
UPB (Figure 1) hjs more than 40,000 line items and 
covers almost every construction task. Items that are 
not in the UPB can be negotiated, priced, and added to 
the UPB at any time. The contractor then "bids" a 
coefficient that is a markup or markdown to the items in 
the UPB, rather than a dollar price.

What you then get with a DOC contract is an on-call 
general contractor where prices for line items of work 
are predetermined. So when you have a work 
requirement, you notify the contractor, you conduct the 
site visit, the contractor develops a cost estimate based 
on the UPB, you negotiate the delivery order (in other 
words make sure that line-item selection and quantities 
are correct), and then issue a delivery order. The 
contract is easy to manage. However, initially the 
concept may be difficult to grasp, so let’s look at DOC 
in more detail.

Since DOC is a performance-based contracting 
method, it is usually solicited using a Request for 
Proposal (RFP) format so you can evaluate and select 
the contractor based on performance measures you 
establish. These are usually a combination of technical 
expertise, c 'perience, past performance, quality, and 
price. But if your state procurement laws do not allow 
use of an RFP methodology, a DOC can also be
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acquired by a more traditional Invitation for Bid (IFB). I 
will disc is both of these approaches in more detail 
later.

The actual DOC solicitation typically involves the owner 
specifying a minimum dollar amount of work during the 
base and each of the following contract option years, 
usually $50,000 to $200,000, and then defining a 
potential maximum dollar amount of work each year. 
These minimum and maximum dollar amounts are 
often referred to as "volume." The maximum should be 
significantly higher than the minimum, but it should also 
be realistic. The potential maximum provides the 
contractor with a powerful incentive to perform. 
Maximums reach from $1 million to $15 million or $20 
million per year, and are usually in the neighborhood of 
$5 million to $7 million.

The higher and more realistic the maximum and the 
more potential option years, the lower the "bid" 
coefficient you will see. The reason for this is that a 
DOC contractor experiences his highest costs in the 
initial contract years as he hires and trains his staff, 
sets up his facilities, acquires necessary estimating 
hardware and software, and provides the owner any 
specified hardware and software under the terms of the 
contract. This results in a profit margin that is initially 
lower in the first years and improves with increased 
contract volume over time. With this in mind you can 
see that the higher the potential volume and the greater 
the number of possible option years, the lower the 
coefficient.

The DOC contract, which is composed of the contract 
documents, unit price book (UPB), and specifications 
provide the necessary contract "boilerplate," thus 
avoiding the necessity of preparing and issuing these 
documents repeatedly. This reduces acquisition time 
and effort since specifications and pricing are already in 
place. All you then do is "issue" delivery orders against 
the contract. To issue a delivery order all you have to 
do is notify the contractor of a requirement and then 
walk the site and discuss the statement of work. The 
contractor then prepares a cost estimate, using the 
UPB, any required drawings or plans, and a schedule. 
This constitutes a "proposal," that you review to ensure 
the scope is covered, ensure line item selection and 
quantities are correct, and negotiate any adjustments. 
When this is complete, a final proposal is submitted 
and you issue the contractor a "notice to proceed."

It is not unusual for a DOC contractor to provide design 
support for a client, if desired. If design is required, 100 
percent design and fui' documentation is not necessary 
since the DOC contract specifications cover these 
items. As a result, execution of work requirements are 
far quicker than traditional contracting methods. As can 
be see in the chart in Figure 2, work on a DOC delivery 
order requiring design usually starts 70 days before 
work done under the traditional design/bid/build
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method. And when minimal or no design is required, 
DOC is almost 150 days faster.

W hy Shou ld  I Have a DOC?

Now that we have had an overview of what DOC is, 
let's talk about why you should have one. As can been 
seen from the timeline, DOC lets you compress the 
acquisition time for projects end enables you to be 
more responsive to your customers. Since all the 
'unfront documents and procurement is complete, you 
only have to define the scope of work, and develop, 
estimate, and negotiate the final proposal.

When I was responsible for facilities at a large 
metropolitan school district, a new computerized 
science curriculum was proposed for the high schools.
It was presented to the school board in late April, and 
after the end of the presentation, the superintendent of 
schools announced that the program would be 
available a* the start of the next school year in early 
August. The only problem was that this program would 
require increased power and cooling to the science 
labs as well as additional local area network wiring. 
Since the program was only a plan, ihere had been no 
design accomplished—only rough cost estimates. With 
the standard design/bid process, there was no way we 
could deliver in time. Luckily we had a DOC in place. 
We called the contractor, did the walk through, and 
defined the scope of work. The contractor provided us 
an estimate and was given notice to proceed. All work 
was completed by the end of June, in time to allow the 
teachers a month to train on the new system.

• DOC also provides an excellent way to reduce 
maintenance, repair, and renovation backlog. Since 
you have a contract and specs in place and a 
contractor "on-call," you have a ready source to 
supplement your maintenance staff and to handle those 
repair and renovation projects that you do not have the 
available labor or skills to support.

One example that show the effectiveness of DOC is a 
case studies from Northeast Independent School 
District (NEISD) in San Antonio, Texas. NEISD was in 
the processing of installing elevators in three schools to 
bring them into ADA compliance. Design was started in 
late January 1995 because NEISD had the chance to 
fund one of the elevator projects using federal funds, 
provided the project could be completed by the end of 
September that year. Northeast had recently awarded a 
DOC in mid-May, and they removed one of the 
elevators from the design package and assigned it to 
their DOC contractor.

As can be seen in Figure 3, that elevator was accepted 
in time to receive federal funds. The other two elevators 
proceeded using the normal design-bid process and 
were completed and accepted 174 days after the DOC
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elevator. The cost savings of $4,000 using the 
traditional bid process did not justify the loss of time.

• Another advantage of DOC is that you can know the 
cost before committing funds. Avoid “busted" bids and 
painful change orders because of fixed prices.

• Reduce upfront costs and increase available dollars 
for construction. As we initiated DOC at Spring Branch 
ISD, we started tracking design cost savings and 
advertising the costs we saved by not having to 
advertise every delivery order. These costs were based 
on reduced design costs since DOC eliminates the 
need for 100 percent design and usually only requires 
35 to 50 percent design (depending on the project). 
During the course of our project, we awarded over $35 
million of work in three-and-a-halr years and 
experienced almost $2 million in savings. These 
savings were then expended in actual construction 
instead of administration and advertising costs.

Finally, DOC can produce a win-win contract 
relationship. Since the contract value is based on 
performance, the contractor has an incentive to perform 
at the highest level. This means not only improved 
quality, response, and timeliness, but also, since the 
contractor is in it for the long haul, there is a real 
incentive to value engineer and look out for the best 
interests of the customer. Where traditional contracts 
can result in acrimonious contract relationships at best, 
DOC engenders a true "team" approach. One example 
of where DOC truly excels is during emergencies.
Since costs are fixed in the UPB, and the contract is 
there to serve and perform, you can react quickly 
without fear of "being taken to the cleaners" later when 
you finalize costs.

How Do I Get a DOC?

Now that you are convinced that DOC has something 
to offer and can help improve your facilities operation, 
the next question is how to get a Delivery Order 
Contract. DOC can be procured using an IFB, "low bid" 
approach, or an RFP, "best value" approach. An RFP 
selection is the best method, but if you are not allowed 
to use that approach, you can procure a DOC in the 
traditional bid method.

In all cases, you need to establish what your 
guaranteed minimum volume will be and also 
determine a realistic maximum. It does not make sense 
to say you will have a maximum of $10 million per year, 
if you have funding only to do $3 million. So be up front 
and realistic. As a rule of thumb, 75 percent of your 
usual minor construction, repair, renovation, and 
alteration dollars could be considered as a potential 
maximum. You also need to determine what the 
contract term will be. Typically, it is a base plus two to 
four option years with the right to exercise the option
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years being the owner's choice.

You also need to determine what you will use for your 
unit price book. The R.S. Means Facilities Construction 
Cost Data is the most common UPB used, but there 
are also price books available from other vendors. 
Along with the price book, it is important to determine 
what specifications you will use. There are commercial 
as well as "public domain" versions that can be used 
and then tailored to include specific "owner" 
requirements/specifications. There are also software 
solutions that automate your UPB and will allow linking 
of specifications to the line items in the UPB. Using a 
software package speeds the DOC operation and 
provides a method to track all activity.

In addition, if you select a software package that 
integrates DOC estimating and management with 
Computerized Maintenance Management System 
(CMMS) and Facility Condition Assessment (FCA), you 
can develop a system that links all parts of your on- 
demand and deferred maintenance problem. This 
allows you to pull items from your FCA into your 
CMMS, estimate them and execute them as a DOC 
delivery order, track the progress and costs, and then 
flow these costs back to your FCA database to update 
your deferred maintenance backlog. Incidentally, if you 
do not have a system that can do this and you have the 
funding to award a large enough DOC contract, you 
can get the contractor to pay for the software and 
hardware for such a system.

Finally, you need to determine what criteria are 
important to you and will be used to evaluate the 
qualifications of your prospective contractor. A good 
source of information on this topic is Arizona State 
University's Performance Based Studies Research 
Group. Their website is www.eas.asu.edu/pbsro.

With the upfront issues out of the way, let's discuss the 
Invitation for Bid, or bid approach, first. If you use an 
IFB, it is critical that you clearly state the qualifications 
and capabilities that you require. If possible, use a two- 
step method where you first take all solicitation 
submittals, create a short-list, and then ask for a "bid" 
from those that are qualified. You then award based on 
the "lowest" bid. The qualifications you need to 
consider are discussed in the RFP selection process, 
but it is essential that you spell out what experience 
and capability the contractor needs to have to perform 
a DOC.

Also, it will be necessary to have a mandatory pre-bid 
conference where you explain in detail the concept of 
DOC and the types of work the contractor will be 
required to perform. All questions and responses 
should be provided to all bidders. Aiso, when 
developing the "short-list" or making selection, make 
sure that you rigidly stick to your qualification
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requirements. The IFB approach is more difficult and 
not the best way to procure a DOC, but it can be 
successful.

If your contracting regulations allow the use of an RFP, 
then you should definitely do so. Your goal is to get a 
contractor who will perform and provide you with the 
best value. If you use an RFP, you must decide what 
stages you wish to use. The usual stages are a 
technical proposal submission (containing information 
on the contractors technical and performance 
capability), followed by a short-list and then a cost 
proposal submission (containing the required cost 
coefficients that will be applied to the UPB pricing). The 
technical and cost proposals can be requested at the 
sam e time, but the costs proposals should be sealed 
and should not be reviewed until after the technical 
review and ranking is complete. Also, you can ask for 
best and final costs from the top contractors. If you do, 
you should not make costs from vendors public until 
after best and final is complete and a final selection is 
made.

As you can imagine, it is best to set up an evaluation 
committee, composed of interested parties. The 
committee should jointly establish the scoring criteria 
for use in evaluation of the technical proposals. It is 
also valuable to establish weighting for your criteria, 
including cost. After you have completed the technical 
evaluation, all you have to do is "plug" the costs into 
the equation and you have your top vendors.

The criteria used often include the number and dollar 
volume of DOC or similar contracts, past performance, 
ability to manage multiple contracts and multiple 
subcontractors, financial capability, plus other issues 
you may consider critical. Using the RFP methodology 
helps ensure you truly get the "best value and 
performance," including both technical ability as  well as 
price; not just lowest price, which, as you know, is "not 
always the best deal in town" and often brings lots of 
headaches.

How Do I Make a DOC Succeed?

Once you have your DOC contractor on board, how do 
you make it a success? Use best practices in the 
operation of your contract. First, within the limits of your 
contracting constraints, try to make a "best value, 
performance-based" selection. This will ensure that you 
select a contractor who can handle a large number of 
diverse projects in a quality manner.

Next, you need to develop a "team" environment. DOC 
works best in an open partnered environment. This 
m eans you need not only have a contractor that knows 
what DOC is supposed to be, but you also need to 
leach your staff what DOC is, what it can do for them, 
and how it should work.
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Once you start to give the contractor delivery orders,
i.e., orders against the base DOC contract, get the 
contractor involved up front. Walk the job site and 
involve the contractor in scope development. That 
provides an opportunity for the contractor to perform 
"value engineering"—looking at approaches and 
construction methods and making suggestions that will 
reduce costs and improve delivery.

Finally, and probably the most important, communicate! 
Communicate with the contractor, communicate w'th 
your staff, and communicate with your customer. Let 
the DOC contractor know what jobs you have cominc 
and the timeframes they will need to be performed in. If 
asked, most DOC contractors are more than willing to 
provide cost estimates in advance for potential end-of- 
budget-year funding. Take advantage cr this; it will 
really improve contract execution. Make sure the DOC 
contractor really knows what your goals are and that he 
is matching up to them. Have regular status meetings 
and review all delivery order statuses: those under 
construction, those being estimated, and those coming 
down the pike. Equally important to your relationship 
with the contractor is your communication with your 
customer. DOC contractors are superb at doing this. 
The results of the 1998 survey of DOC contracts 
performed by the Center for Job Order Contracting 
Excellence (CJE) at Arizona State University, 
www.eas.asu.edu/joc, found that on a scale of 1-10, 
DOC contractors customer service and public relations 
rated an 8.54!

The Bo ttom  Line

The bottom line is that DOC is a superb tool in today's 
facility manager's toolkit. It has been used successfully 
in the government, Department of Defense, U,S'». Postal 
Service, National Institutes of Health, and others. Its 
use is growing in education; currently DOC is being 
used at over a dozen K-12 and university sites and is 
under procurement at several others. It is a contracting 
method that can increase your ability to meet rising 
maintenance backlogs, respond to critical customer 
needs and wants, improve quality and responsiveness, 
reduce change orders, and put more dollars into "hard 
construction" instead of soft upfront costs.

In case you are not sure about DOC yet, consider this 
final example from the 1998 CJE survey:
How would you rate the efficiency of your JOC/DOC 
contract compared to other methods of project 
delivery?

• Better than 82%
• Same as 16%
• Worse than 2%

With results like this, can you be without Delivery Order

http://ww w.appa.org/resources/Facilities_M anager/990910/article 1 .html 3/25/2003

http://www.eas.asu.edu/joc
http://www.appa.org/resources/Facilities_Manager/990910/article


* APP A | Facilities M anager | September/October 1999

Contracting?: ..............

APPA - Your Global Partner In Learning
1643 Prince Street, Alexandria, VA, 22314-2816, Phone: 703-664-1446, Fax: 703-549-2772

Page 9 o f  9

http://www.appa.org/resources/Facilities_M anager/990910/articlel .html 3/25/2003

http://www.appa.org/resources/Facilities_Manager/990910/articlel


_ i* 0 t AIR FORCE CONTRACTING 
w  SAF/ AQC

AIR FORCE GUIDE

S IM P L IF IE D  A C Q U IS IT IO N  O F  BA SE  E N G IN E E R  
R E Q U IR E M E N T S  (SA B E R )

J UNE 2002 

V ERS I ON 1.0

(LM. v (2tcrc-i- J



A IR  F O R C E  G U ID E
SIM PLIFIED ACQUISITION OF BASE ENG INEER REQUIREM ENTS (SABER)

SUMMARY OF CHANGES

Date Description ;

June 2002 First edition published.

June 2002 /  Version 1.0 ii



A IR  F O R C E  G U ID E
SIM PLIFIED ACQUISITION OF BASE ENGINEER REQUIREM ENTS (SABER,

TABLE OF CONTENTS

Page

Summary of C hanges..................................................................................................................................ii

PART 1 —  GENERAL

S co p e ............................................................................................................................................................ ]
Definitions................................................................................................................................................... 1
Purpose o f the SABER Program.............................................................................................................  2
Limitations .................................................................................................................................................. 2

PART 2 —  ACQUISITION PLANNING

SABER Working Group...........................................................................................................................  4
SABER Specifications and the U P G ......................................................................................................  4
Request for Proposal (RFP)......................................................................................................................  4

PART 3 —  SABER EXECUTION AND CONTRACT ADMINISTRATION

Processing Civil Engineer Project Orders After Contract Award...................................................... 6
Adding Prices for NPIs to the Contract..................................................................................................  7
Funding........................................................................................................................................................  7

PART 4 —  OPTIONS

Option Price Adjustments ........................................................................................................................  8

APPENDICIES

Appendix A -- Sample Clause for SABER Economic Price Adjustment (E PA )......................... A -l

Appendix B -  Delivery Order File Checklist..................................................................................  B-l

June 2002 /  Version 1.0 iii



A IR  F O R C E  G U ID E
SIMPLIFIED A CQU ISITIO N OF BASE EN GINEER REQUIREM ENTS (SABER)

PART 1 — GENERAL

1.1 Scope

This guide provides suggestions and procedures designed to assist contracting officers and civil 
engineers in the award and contract administration o f Simplified Acquisition o f  Base Engineer 
Requirements (SABER) contracts. The intent is not to describe the entire acquisition process 
from requirements definition to contract award, but rather to focus on those features specific to 
SABER acquisitions. The guidance contained herein is not mandatory. Contracting officers and 
civil engineers are encouraged to adapt their SABER-like acquisitions and processes to meet 
their local needs and the local environment.

1.2 Definitions

(a) “SABER contract” generally means a fixed-price, indefmite-delivery/indefinite-quantity 
(IDIQ) contract. A SABER contract includes a collection o f detailed task specifications that 
encompass most types o f  real property maintenance, repair, and construction work. SABER 
contracts normally include options for work in years beyond the initial performance period. The 
significant features o f a SABER contract are:

(1) “Unit Price Guides (UPG).” UPGs include commercial pricing tools such as computer 
cost databases and libraries o f  hard copy books. Although rare, they might also include 
government-developed unit price books. UPGs consist o f detailed task specifications along 
with a standard unit o f  measure and a unit price for each. Because the task specifications and 
prices apply to a general area or industry, it is necessary to tailor the UrG to the costs and 
practices 6 f a specific location. This step, which is called “localization,” is critical to the 
success o f a SABER Program. Government and commercial software alternatives are 
available for the localization process and for compiling the basic task listings and standard 
unit prices. Examples o f commercially available UPGs are those pul ished by WinEstimator 
Inc., Timberline Software, and R.S. MEANS, Inc.

(2) “Coefficients.” Coefficients are factors that are multiplied against the standard unit 
prices in the UPG to calculate delivery order (DO) prices. Offerors propose coefficients to 
cover cost elements such as overhead, profit, minimum design costs, G&A expenses, bond 
premiums, and gross receipts taxes. The number o f coefficients in a SABER contract 
depends on the installation’s requirements. Coefficients may include bands or ranges based 
on dollar levels, standard and non-standard hours, range or isolated site work, or work in 
secured areas. Coefficients also reflect the offeror’s perception o f the accuracy o f the UPG. 
UPGs that are consistently lower than prices found in the local economy will cause the 
contractor to ofor higher coefficients. Inconsistent or unbalanced UPGs increase the 
uncertainty in preparing proposals. This can lead to high coefficients or inequitable pricing 
o f SABER contracts.

(b) “SABER minimum design” means a design effort that is incidental to accomplishing the 
required task. The extent o f the design will depe id upon the complexity o f each task. Generally, 
however, if  the contractor needs to hire the sendees o f a registered architect or engineer to
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accomplish the design effort, it is outside the parameters o f minimum design. The contractor 
will have to provide sufficient design documentation to substantiate the proposed approach for 
the task. This documentation may include any or all o f  the following:

« Statement o f Work (technical description o f the task)
• Work flow chart similar to a PERT diagram

• Detailed cost estimate
• Justification for any non-prepriced items

• Material Approval Submittals
• Verified As-Built Drawings
• Shop drawings showing basic layout and planning o f the work

• Manufacturer’s or technical drawings/schematics for fabrication and assembly o f  
structural elements

• Form, fit, and attachment details for installation o f materials/equipment

• Design calculations to substantiate proposed layout and sizing o f utilities and structural 
elements (i.e., HVAC loads, lighting, platform supports, etc.)

(c) “SABER delivery order.” Prices for individual SABER delivery orders are a result o f  
applying the contractor’s coefficients to items covered by the UPG and negotiating prices for 
items that are not included in the UPG. These non-prepriced items (NPI) must be within the 
basic intent and general scope o f the contract and be negotiated separately from UPG items prior 
to issuance of the delivery order.

1.3 Purpose of the SABER Program

(a) The purpose o f the Air Force SABER program is to expedite contract award o f  civil engineer 
requirements by reducing civil engineer design work and acquisition lead-time. SABER is best 
suited for non-complex, minor construction and maintenance and repair projects that req lire 
minimum design.

(b) Benefits o f a successful SABER program include:

(1) Improved customer service and responsiveness. After contract award, the time required 
to estimate, propose, negotiate, and issue delivery orders for individual projects is usually 
three to four weeks, or less; and

(2) An incentive for a highly motivated contractor to produce high quality work in a timely 
manner. While an IDIQ contract must guarantee a minimum dollar value o f  work, award o f  
additional work is dependent on the quality and timeliness o f the contractor’s prior 
performance under the contract.

1.4 Limitations
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(a) General. SABER is not appropriate for large, complex construction projects that require 
extensive design effort or for predominately single s/ill/m ^ ria l projects for which 
competitively awarded contracts or single trade IDIQ conti a ,ts would be more cost effective.

(b) Architect-engineer (A-E) services.

(1) SABER is not an appropriate acquisition approach for A-E services as defined in FAR 
36.601-4(a). The Brooks Act (40 U.S.C. 541-544) requires use o f specific procedures (see 
FAR Subpart 36.6) to acquire engineer services.

(2) Task specifications in SABER UPGs and corresponding coefficients include: minor 
design efforts needed to complete a project, such as basic layout and planning of work; 
fabrication and assembly of structural elements; form fit and attachment details tor 
installation o f  materials and/or equipment; production of shop and/or record drawings; and 
other similar activities which do not require the services o f a registered architect or engineer.

(3) A SABER contract is not the proper vehicle to execute a project that was designed using 
A-E services except when:

(i) an A-E designed project requires validation/updating due to age o f the design; or

(ii) the A-E design did not proceed beyond 35 percent completion and the remaining 
design effort will not require a significant amount o f A-E services.

(c) Non-personal services. Non-personal services subject to the provisions o f the Service 
Contract Act (e.g., a delivery order solely to install carpet when the labor involved exceeds 
$2,500) are not SABER requirements. The Department o f Labor (DOL) has jurisdiction over 
whether a particular requirement is classified as construction work subject to Davis Bacon Act or 
services to which the Service Contract Act applies. DOL guidance provides that services such as 
carpet installation, landscaping, asbestos removal, and building demolition may be performed as 
construction when the work is incidental to a larger construction project. If the preponderance o f  
the work is non-personal services, even though there may be some incidental related construction 
work, the project falls under the Services Contract Act and is not a candidate for SABER.
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PART 2 — ACQUISITION PLANNING

2.1 SABER Working Group

(a) Successful SABER programs require a team effort. A working group o f all SABER players 
from CE and Contracting should convene at the beginning o f the planning process. The BCE or 
SABER Chief should chair the group, assisted by the contracting officer, and meet regularly until 
issuance o f the solicitation.

(b) The SABER working group should concentrate on:

()) Estimating the expected scope o f the SABER Program for the installation or civil 
engineer organization and determining the guaranteed minimum amount to be included in the 
contract.

(2) Investigating the feasibility o f establishing a joint effort with other nearby bases 
(including Army, Navy, Air Force Reserve, and National Guard installations) as possible 
sources for funding the initial and any subsequent contract minimums.

(3) Determining the most efficient organizational structure for the SABER unit, 'dentifying 
the types o f  personnel needed.

2.2 SABER Specifications and the UPG

Based on the SABER requirements and budget as established, the BCE prepares the SABER 
program specifications. These include the master specification and the technical or guide 
specifications. The master specification describes the overall scope o f the SABER Program and 
is part o f Section C in the RFP. The technical specifications define specific construction 
standards for tasks to be ordered under the contract and form the basis for developing line item 
work tasks in the UPG. After developing the specifications, the BCE chooses the UPG.

2.3 Request for Proposal (RFP)

The SABER RFP should closely mirror the fonnat and content o f a large construction 
solicitation. Unique features o f a SABER RFP generally include the following:

(1) A description o f the coefficient(s) that the offeror must propose;

(i) The factors that generally make up the coefficient(s);

(ii) Individual coefficients for standard hours, non-standard hours, geographically 
separated ranges or sites, secured areas, and/or varying project magnitudes, as 
appropriate;

(2) The applicable UPG and any related software, hard copies, and computer support 
requirements;
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(3) A sample SABER project (using a project that will actually be awarded later under the 
resulting SABER contract);

(4) The level o f architectural/drafting support to be performed by the contractor; and

(5) A mechanism for (and frequency of) adding non-prepriced items (NPIs) to the contract.
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P A R T  3  —  S A B E R  P R O G R A M  E X E C U T I O N  A N D  C O N T R A C T  A D M I N I S T R A T I O N

3 .1  P r o c e s s in g  C i v i l  E n g in e e r  P r o je c t  O r d e r s  A f t e r  C o n t r a c t  A w a r d

(a) Issuance o f project order. The SABER project manager:

(1) provides the statement o f  work, including concepts, sketches, and drawings;

(2) identifies any statutory cost limitations;

(3) himishes any special instructions or requirements; and

(4) includes required cost comparisons, justifications, and approvals.

(b) Site visit. The SABER project manager/inspector, contracting officer representative, using 
organization, and contractor should conduct a scope validation/site visit for each project order to 
discuss:

(1) site access;

(2) methods and alternatives for accomplishing work;

(3) definition and refinement o f requirements;

(4) requirements for plans, sketches, drawings, etc;

(5) detailed scope o f work; and

(6) time requirements for completion, phasing requirements, and liquidated damages.

(c) Contractor’s proposal. The contractor develops a detailed price proposal by identifying 
necessaiy' tasks in the UPG, verifying as-built drawings, refining quantities, pricing NPIs, 
preparing working drawings, and developing performance times. The SABER program manager 
may need to answer questions from the contractor and clarify technical aspects o f the project.

(d) Delivery order negotiation.

(1) The contract administrator and contracting officer review the contractor’s proposal for 
scope, compliance, completeness, and reasonableness. The contract administrator then 
forwards the technical proposal to the SABER program manager for a technical review. The 
contracting officer evaluates the proposed method of construction, tasks, quantities, 
performance schedules, and any contractor drawings.

(2) After receiving the technical evaluation from the SABER program, the contracting 
officer reviews the proposal with the contractor. The contracting officer, with assistance 
from the SABER program manager, establishes the government’s negotiation objective, 
including any variations involving tasks, methodology, quantities, NPIs, and timelines.
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(3) After completing negotiations, the contracting officer prepares a price negotiation 
memorandum (PNM) in accordance with FAR Subpart 15.406-3.

3.2 Adding non-prepriced items (NPIs) to the Contract

(a) Negotiating prices for NPIs and incorporating them in a DO does not incorporate the items in 
the contract for subsequent use as a priced item. To permit subsequent use, the contracting 
officer must incorporate prices for NPIs by supplemental agreement into the SABER contract 
itself, in which case they become pre-priced items under the contract. This may occur with an 
annual update to the UPG or separately at another time during the year.

(b) When negotiating prices for NPIs, ensure the piices include only direct costs. If the contract 
incorporates a static coefficient for the life o f the contract, an economic price adjustment clause 
(see Attachment 1) will adjust the prices for these items in subsequent contract periods.

3.3 Funding

(a) In order to expedite year-end or emergency requirements, the contracting officer may 
process SABER projects up to the point o f award in advance o f full project funding. Prior to 
requesting the contractor’s proposal, the contracting officer should either obtain from the 
contractor a no-cost agreement (in case the order does not materialize) with acknowledgment 
that funds are not available, or utilize a line item for project estimating. The latter compensates 
the contractor for the level o f effort expended in estimating, designing, and negotiating the 
project order in advance o f full funding. Any payment the contractor receives under this line 
item will be offset by a red' ction from the negotiated price o f  the delivery order if  the project 
results in an award.

(b) The contracting officer normally establishes milestones for actions in support o f end-of-year 
actions to ensure sufficient lead time for SABER review, approval requirements, receipt o f  
preliminary SABER project cost estimates, technical analyses, and negotiations.
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PART 4 — OPTIONS

4.1 Option Price Adjustments

There are several ways to structure SABER contracts to allow for option price adjustments. One 
strategy is to incorporate a static UPG for the duration o f the contract and allow offerors the 
opportunity to propose different coefficients for each o f the contract periods. Another approach 
is to incorporate a static coefficient, or coefficients, and update the UPG each period. A third 
strategy, and probably the most cumbersome and least desirable, is to incorporate a static 
coefficient and a static UPG. Tliis last approach requires use o f an economic price adjustment 
(EPA) clause to adjust option prices. Attachment 1 contains a sample clause.
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APPENDIX A

SAMPLE CLAUSE FOR SABER ECONOMIC PRICE ADJUSTMENT (EPA)

(a) Coefficient(s) for SABER options under this contract will be adjusted annually to recognize 
variations in labor, equipment, and material costs as stated below.

(b) The Market Trends Construction Cost Index (CCI) for the city o f [insert where the work is to 
be performed1 as published in the McGraw Hill publication “Engineering News Record (ENR)” 
will be used to detennine adjustments to the contract coefficients for options under this contract. 
To determine the amount o f adjustment, the contracting officer calculates the change in the index 
appearing in the issue o f ENR published during the month prior to the effective date o f the 
option from [the contracting officer enters the most recently published index at the time o f initial 
contract award1. Eighty percent o f this variation will be applied to f the contracting officer 
enters the coefficient for the initial period o f the contract]. If the publication o f the index should 
be discontinued, the parties to the contract will negotiate a replacement index or new contract 
provision. If a replacement index or contract provision cannot be agreed upon, the contracting 
officer may unilaterally determine the contract adjustment method, and the contractor may 
dispute the determination under the Disputes Clause. Adjustments to option year contract 
coefficients must be determined in accordance with the following formulae:

(1) To calculate the new coefficient use:

C = C ; * f  
Where:

C = New Coefficient;
f  = Adjustment Factor; and

Cj = Contract pricing coefficient at contract award.

(2) To calculate the Adjustment Factor use:

f  = ((CCIc - CCI,) / CCIj) * 80% + 1 
Where:

CCIc = the ENR index for the option; and
CCIi = the ENR index for the initial contract award.

(c) Adjustment calculations for second and subsequent option years will each be based on the 
contract coefficient for the initial contract period.
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Action ENR Index Adjustment Factor Coefficient
Contract Award 110.0 NA 1.03
Option 1 115.4 1.039 1.07
Option 2 130.2 1.147 1.18
Option 3 125.1 1.110 1.14
Option 4 100.0 .927 .96

NOTE: Round calculation re jults as done in tliis example.

EPA Calculations

Column 2 - ENR Indices for the options are taken from the issue o f the McGraw Hill publication 
ENR published during the month prior to the effective date o f the option. The ENR Index for the 
Contract Award is the most recent ENR index published during the month prior to initial contract 
award.

C O i V l F L i M i i lY i 'S  O F  T H E  

ALASKA STATE LIBRARY
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APPENDIX B 

DELIVERY ORDER FILE CHECKLIST

CONTRACT N O :__________________________ DELIVERY ORDER N O :________

DATE ORDER AWARDED:__________________________

CONTRACTOR/SUBCONTRACTOR:_______________________________________

AMOUNT OF THIS ORDER:_________________________

A IR  F O R C E  G U ID E
SIM PLIFIED ACQUISITION OF BASE ENGINEER REQUIREM ENTS (SABER)

Checklist Item Yes No
1. Does file contain properly approved and classified work request (AF Form 332)?

2. Are sufficient funds available and documentation contained within the file?

3. Is the memorandum for record of site visit adequate?

4. Does the file contain statement of work revisions for changes as a result of the site 
visit or negotiations?

5. Does the contractor’s proposal contain:

(a) Proposal for the scope as stated in the request for proposal?

(b) Pricing by line item in accordance with the SABER UPG?

(c) Non-prepriced items?

(d) Method of construction?

(e) Other items as stated in the request for proposal?

6. Does the file contain an adequate technical evaluation?

7. Does the Record of Negotiations provide sufficient detail of the negotiated 
variances in price, period of performance, quantities, statement of work changes, 
negotiated methodology, etc.?

8. Is DD Form 1155 complete and does it contain:

(a) Accounting and appropriation data?

(b) Scope of work?

(c) Period of performance?

(d) Any mandatory methodologies?

(e) Negotiated NPIs?

1
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DO T& PF FO R C E  ACCOUNT R E P O R T
By Calendar Year - Dollar Amounts are In Thousands

Labor - The "Labor “column Includes State owned equipment charges. And. where applicable. It includes small contracts let to 
entities diat supplemented State Force Account work.

Other = Material, rental equipment, etc. costs are shown In the “Other" column. Where only an estimated overall cost was
available, the cost was placed solely in die "Labor" column. This results In an inflated estimate of the Labor costs associated 
with Force Account projects.

1 9 9 8
umber Name M&O Local Agency Village Safe Water Labor $ Other $ I
001 NR NHS Road Pave & Bridge Refurb X 1.764.0 1.386.0 1
002 CE NHS Crack Sealing & Bridge Renalr X 670.0 249.3 1
003 KTN-Cent Bus Dlst Sidewalk Imp. X 134.5 70.3 1
004 NR Surface Maintenance & Bridge Rehab. X 1.064.0 1
005 Selawik Boardwalk Imorovements 1 X 75.0 310.0 1
006 Rural Ak. Sanitation Rds.-Chignlk Lagoon 1 X 350.0 450.0 1
007 SE Gold Rush Centennial Enhancements X 20.2 7.0 1
008 SE NHS/Non Pave & Bridge Refurb. X 1 500.0 1
009 Konglginak Sanitation Boardwalk 1 X 250.0 450.0 1
010 SEJnu-Hazard Elimination X 1 48.7 1
Oil ICTN-Waterfront Promenade X 82.2 17.5 1

Totals $ 4.958.6 $2,940.1
Total dollars committed to surface transportadon funding for 1998 was $ 406.3 million.
1998 FA work performed =1.94% of the total surface transportadon program $ 7.898.7

1 9 9 9
001 NR FFY 99 NHS Prev. Malnt. & Repairs X 1 1 2.000.0 1 1.850.0
002 CE Bridge Maint/Reualr FY 99 X 1 1 284.3 1 74.8
003 NR FFY 99 Non-NHS Malnt. & Repairs X 836.0 1,064.0
004 CE Crack Seal Program FY 99 X 643.4 224.3
005 SE NHS Pavement Rehab. X 147.0 653.0
006 CE Asphalt Pave. Surface Refurb. FY 99 X 383.9 399.6
007 Force Account (AMHS) Wireless Com. X 33.4 135.6
008 SE Non-NHS Pave. Rehab. FY 99 X 600.0
009 NR Dalton Hwv. Erosion Control X 15.3 102.7
010 NR Surface Treatment. Brenwick/Cralg X 73.6 129.4
Oil CE FY 99. Non-NHS Fed. Crack Seal Pro. X 200.4 69.3

Totals S 5.217.3 S 4.702.7
Total dollars committed to surface transportation funding for 1999 was $ 524.0 million.
1999 FA work performed =1.89% of the total surface transportation program $ 9,920.0

2 0 0 0
001 NR FFY 00 NHS M&O Prev. Malnt. X 2.215.6 1.604.4 1
002 NR FFY 00 CTP M&O Prev. Maint. X 1.725.5 1.249.5
003 CE: FY 00 Central Region Crack Seal Crew X 704.3 189.4
004 SE Non-NHS Pavement Rehab. (FFYOO) X 256.7 576.1
005 SE Road Surface Treatment (FFYOO) X 253.6 552.4
006 CE: Interstate Maint. & Bridge Repair FYOO X 1 260.4 139.3
007 Prol. #66740. Russian Mission AWOS Pad X 47.2
008 Prol. #66740. Russian Mission Airport Clearing X 1 122.0
009 CE: Bridge Malnt./Repair Non-NHS FYOO X 1 278.0 121.5
010 CE: Cascade Shop Reconstruction X 82.0 230.0
Oil SE Halncs-Lutak Rd. Storm Drain X 207.0
012 Chefomak Sanitation Boardwalk X 262.2 1,117.8
013 CE: FYOO Non-NHS Fed. Crack Seal Pro. X 580.6 227.8
014 SE Haines-Chilkat Lake Rd. X 310.0 190.0
015 SE Skagwav-Talva River Erosion Control X 90.0
016 Married Man’s Trail Lighting X 40.6 22.1
017 St. Marv's Airport Rd. Rehab. X 1.205.6 1.793.9
018 SE Wrangell Airport Control Reg. Shelter X 11.9
019 Nunnnltchuk Sanitation Boardwalk X 399.0 1.701.0

Totals $9,052.2 $9,715.2
Total dollars committed to surface transportation funding for 2000 was $ 463.8 million.
2000 FA work performed = 4.05 % of the total surface transportation program $ 18.767.4

Po\) i Aed by  S e n
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2 0 0 1
001 NR FFY 01 M&O Preventive Maintenance X 7.150.0
002 CE: FY 01 Non-NHS Fed. Crack Sealing Prog. X 339.4 86.5
003 NR FFY 01 CTP Pavement Markings X 7.3 43.3
004 South Naknek Almort Repairs X 30.0 15.0
005 CE: Bridge Malnt./Repair NHS FY01 X 325.5 35.6
006 Kwigllllngok Sanitation Road X 764.2 2.235.8
007 Cordova Sidewalks Asbestos Removal X 14.2 2.7
008 CE: Bridge Malnt./Reoalr Non-NHS FY 01 X 373.6 74.0
009 CE: FY 02 NHS Crackseal IPM X 701.1 210.6 1
010 CE: FY 02 Non-NHS Crackseal Program X i 670.6 185.6 1

Totals $ 10,375.9 $2,889.1
Total dollars committed to surface transportation funding for 2001 was $ 380.0 million.
2001 FA work performed = 3.49 % of the total surface transportation program $ 13.265.0

2 0 0 2
001 NR FFY 02 M&O Preventative Maintenance 1 X 1 1 8.860.01 I
002 SE Region Road Surface Treatment 1 X 1 1 527.0 1
003 Dalton Hwv Painted Traffic Markings 1 X 113.6 1 61.4
004 CR Bridge M& R. NHS FY '02 1 X 1 118.5 1 200.0
005 Soldotna: East Redoubt Ave.. Improvements 1 1 X \ 633.0 1
006 Statewide Emergency Sign & Traffic Signals 1 X 1 X 1 430.0 1
007 Northern Region WinterTrail Marking 1 1 X 182.8 1 111.0
008 King Cove Lagoon Bilrlge 1 X 1 1 5.0 I

Totals $ 10.864.9 $ 377.4
Total dollars committed to surface transportation funding for 2002 was $ 505.0 million.

2002 FA work performed = 2.23 % of the total surface transportation program $ 11.242.3

T h e  a v era g e  o f  a ll  FA  w ork  p e r fo r m e d  (1 9 9 8  - 2 0 0 2 )  = 2 .6 8  %
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SB 40

Subject: SB 40
Date: Mon, 29 Mar 2004 19:50:43 -0900 

From: "Walton Smith" <waltonksm@yahoo.com>
To: <Representative_Mary_Kapsner@legis.stale.ak.us>,

<Senator_Georgianna_Lincoln@legis.state.ak.us>, <Senator_Donny_01son@legis.state.ak.us>, 
<Senator_Lyman_HolTvnan@legis. state. ak.us>, 
<Representative_Richard_Fosier@legis.state.ak.us>

March 29, 2004 

To our legislators:

I apologize for sending a "group email", rather than a personalized letter. I am due to travel in the morning, and will 
be unable personally to testify on SB 40. Most of you who know me realize I am very much opposed to this bill. 
However, I still want to make the following points:

1. The imposition of a $250,000 limit on force account projects will dramatically increase the costs for small 
projects. Advertising, bidding, mobilization and demobilization all add to the costs of a project. At a time when the 
State is looking for maximum returns on minimal investments, such a requirement is totally out of line.

2. Local project management and construction lead to local pride and ownership of the project. This results in better 
long-term maintenance.

3. At a time when t^e Bush economy is in serious trouble, such a requirement will take money from the families that 
really do need "sell-help." We have been encouraged to help ourselves in the Bush, but this is increasingly difficult 
when local projects only generate wealth for outside contractors.

4. The proposed legislation is a thinly veiled effort by the AGC and its contractor membership to further make DOT 
funds the exclusive province of their membership. Past reviews of DOT expenditures show that well over 95% of the 
Federal DOT funds coming into the state currently end up in contractor pockets. This measure is to insure that 
virtually 100% will end up in contractor pockets.

5. In spite of the public relations campaign by the AGC several years ago in their ALASKA CONTRACTOR 
magazine, the fact is that outside contractors have historically done very little for the Bush worker. As with all rules, 
there are a few exceptions, but the exceptions do not make the rule.

6. Also in spite of statements to the contrary, much Bush force account work is done to very high standards. Again, 
the exceptions do not make the rule. All of us can find examples of good and bad force account work, just as we 
can find examples of poorly constructed jobs bv contractors.

I realize that money equates to power. We in the Bush certainly do not have the power of well organized 
"professional organizations". But sometimes it behooves us to do what is right, rather than bow to the pressures of 
moneyed interests.

Thank you for your time and consideration.

Walton Smith
City Manager, St. Mary's.

3/30/2004 8:03 AM
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l\c: SB 40

> W a l t o n  S m i t h
> C i t y  M a n a g e r ,  S t .  M a r y ' s .

Fo r wha t . t  i s  w o rth , I  c om p le te ly endo rse CM W a lton S m ith 's  comments.
I  o n ly  hope th a t you can b r in g  some l e v i t y  to  th e s i t u a t io n . B ig  
Bus iness (AGC & th e Un ions) can l i v e  a w h ile  lo n g e r (a l o t  lo n g e r ) 
w ith o u t th e few she ck le s th a t t r i c k l e  to  th e Bush. Need I  p o in t o u t 
some fa n t a s t ic  bush p r o je c ts  th a t were b ro u gh t to  c om p le t io n  ahead o f 
schedu le and on o r under budge t.
LEO B. RASMUSSEN, Mayor Em e ritu s 1985 & 2003 ACOM
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C o n s t r u c t i o n  o f  H i g h w a y s
Alaska Chapter

ABC Alaska believes in a system of free enterprise and open competition. This premise is generally embraced 
by the State of Alaska as evidenced by the language existing in Alaska Statutes AS 19.10.170 and AS 
35.15.010 which state it is the general policy of the state to require construction under bid contract in 
accordance with the state procurement code. Additionally, Alaska Statutes require: "A contractor or subcontractor who performs work on public construction in the state, as defined by AS 36.95.010, shall pay not less than the current prevailing rate of wages for work of a similar nature in the region in which the work is done."
The intent of the Legislature is clear: public works ought regularly to be constructed in compliance with state 
procurement code and shall be regulated by "Little Davis Bacon" laws establishing prevailing wage rates.
Force Account Construction by the state subverts this intent, bypassing the competitive bid process inherent in 
the state procurement code and hiring its own forces to complete construction work at sub-standard wages.

The two compelling arguments for Force Account Construction are cost savings and local hire. The cost 
savings are claimed by reduced labor costs and by the fact that the state does not have to make a profit. The 
payment of lower than prevailing wage has been used as the justification for avoiding federal procurement law 
by citing reduced project costs. In effect, the state is paying sub-standard construction wages on government 
work, eliminating opportunities for private sector employers who would be required to conform to federal 
Davis-Bacon or Little Davis Bacon regulations on that same work. In short, this practice places the state in 
direct competition with private sector employers, a practice in direct conflict with privatization goals that have 
been expressed by the legislature over the past several years.

It may be argued that the published prevailing wage does not reflect local conditions. If this is the case, there 
is a mechanism in place to address the variation. 8 AAC 30.050 states “A region may be s odivided into zones if the commissioner determines that the prevailing wage rate has local variations within the region...” and ‘‘Special prevailing wage rate determinations maybe requested for special projects or special worker classifications, if the work to be performed does not conform to traditional public construction for which a prevailing wage rate has been established under (a) of this section.” This would be In keeping with the intent 
of the Legislature and also protect the rights of the workers.

The contention that the state does not have to make a profit and therefore can operate at a lower cost is also
misleading. While the state may not include a risk factor in its estimate, risk is still there. Delays and cost 
overruns will be borne solely by the state. Under bid contract, these risks and costs are borne by the 
contractor. The state will have no incentive for cost control and innovation as is routine in the competitive bid 
process. The notion that the State can compete with private industry on a level playing field is highly
questionable and again flies directly In the face of the state privatization goal.

The local hire issue is also compelling and should not be ignored. Again, local residents are best served by a 
level playing field. Providing an accurate prevailing wage and Including “helpers" In the job classifications will 
allow local residents the best opportunity to compete In the marketplace.

Senate Bill No. 40 and House Bill No. 67 will help limit the State's ability to engage in force account 
construction. The same language should be added to AS 44.33.300 and we, as a community, should then 
focus our efforts on improving the implementation of existing prevailing wage regulations to provide 
opportunities for local hire in a free and open competitive bidding environment.

^ B C
Associated Builders 
end Contractors, Inc.

360 W. Benson Blvd. Suite 200 •  Anchorage. AK 99503 •  Tel (907) 565-5600 •  Fax (907) 565-5645 •  Email: info@at>calaska.ong
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907 443 2162

LEGISLATIVE AFFAIRS AGENCY 
INFORMATION & TELECONFERENCING 

N o m e  L e g i s la t i v e  I n f o r m a t i o n  O f f i c e  
320 East Front Street, P. O. Box 1630 

Nome, AK 99762 
Phone: (907) 443-5555 Fax: (907) 443-2162 

Email: Nome_LIO@lcgis.state.ak.us

WRITTEN TESTIMONY

Following this page is written testimony submitted by Jimmy Adams, Western District 
Manager, Maintenance & Operations, DOTPF in Nome for die Senate Finance 
Committee teleconference hearing, re: SB40, on Tuesday morning, March 30th at 
9:00 am.

Please call our office if you have any questions.

Thank you,

Angcliquc Horton,
Information Officer

cc: Representative Richurd Foster 
Senator Denny Olson

mailto:Nome_LIO@lcgis.state.ak.us
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Comment for Senate B ill No. 40
Erie to high mobilization costs for shipping construction equipment and 
p roject related supplies to Western Alaska the proposal under Senate B ill 40 
to limit the costs to $250,000 is not realistic.

Costs for mobilization o f Department work (not to mention private bid 
construction projects) will shoot that boat right out o f the water.

Pjissing that bill w ill only increase costs o f road improvement projects out 
this way.

Tliank you fo r the opportunity to comment.

Western District Manager 
Maintenance and Operations



ASSOCIATED BUILDERS AND CONTRACTORS, INC.
Alaska Chapter

P o s i t i o n  P a p e r  o n  

F o r c e  A c c o u n t  C o n s t r u c t i o n

ABC Alaska believes in a system of free enterprise and open competition. This premise is generally 
embraced by the State of Alaska as evidenced by the language existing in Alaska Statutes AS 19.10.170 
and AS 35.15.010 which state it is the general policy of the state to require construction under bid 
contract in accordance with the state procurement code. Additionally, Alaska Statutes require: "A 
c o n tra c to r  o r  s u b c o n tra c to r  w h o  p e rfo rm s  w o rk  o n  p u b lic  c o n s tru c t io n  in  the  s ta te , a s  d e f in e d  b y  A S  
3 6 .9 5 .0 1 0 , s h a ll p a y  n o t le ss  th a n  th e  c u rre n t p re v a ilin g  ra te  o f  w a g e s  fo r  w o rk  o f  a  s im ila r  n a tu re  in  the  
re g io n  in  w h ic h  th e  w o rk  is  d o n e .”

The intent of the Legislature is clear: public works ought reguiarly to be constructed in compliance with 
state procurement code and shall be regulated by “Little Davis Bacon” laws establishing prevailing wage 
rates. Force Account Construction by the state subverts this intent, bypassing the competitive bid 
process inherent in the state procurement code and hiring its own forces to complete construction work 
at sub-standard wages.

The two compelling arguments for Force Account Construction are cost savings and local hire. The cost 
savings are claimed by reduced labor costs and by the fact that the state does not have to make a profit. 
The payment of lower than prevailing wage has been used as the justification for avoiding federal 
procurement law by citing reduced project costs. In effect, the state is paying sub-standard construction 
wages on government work, eliminating opportunities for private sector employers who would be 
required to conform to federal Davis-Bacon or Little Davis Bacon regulations on that same work. In 
short, this practice places the state in direct competition with private sector employers, a practice in direct 
conflict with privatization goals that have been expressed by fhe legislature over the past several years.

It may be argued that the published prevailing wage does not reflect local conditions. If this is the case, 
there is a mechanism in place to address the variation. 8 AAC 30.050 states "A re g io n  m a y  b e  
s u b d iv id e d  in to  z o n e s  i f  th e  c o m m is s io n e r  d e te rm in e s  th a t th e  p re v a il in g  w a g e  rJ .s  h a s  lo c a l va ria tio n s  
w ith in  the  r e g io n . . . "and "S p e c ia l p re v a ilin g  w ag e  ra te  d e te rm in a tio n s  m a y  b e  re q u e s te d  fo r  s p e c ia l 
p ro je c ts  o r  s p e c ia l w o rk e r  c la s s ific a tio n s , i f  the  w o rk  to  b e  p e r fo rm e d  d o e s  n o t c o n fo rm  to  tra d itio n a l 
p u b lic  c o n s tru c t io n  fo r  w h ich  a p re v a ilin g  w a g e  ra te  h a s  b e e n  e s ta b lis h e d  u n d e r  (a ) o f  th is  s e c t io n .”  This 
would be in keeping with the intent of the Legislature and also protect the rights of the workers.

The contention that the state does not have to make a profit and therefore can operate at a lower cost is 
also misleading. While the state may not include a risk factor in its estimate, risk is still there. Delays and 
cost overruns will be borne solely by the state. Under bid contract, these risks and costs are borne by the 
contractor. The state will have no incentive for cost control and innovation as is routine in the competitive 
bid process. The notion that the State can compete with private industry on a level playing field is highly 
questionable and again flies directly in the face of the state privatization goal.

The local hire issue is also compelling and should not be ignored. Again, local residents are best served 
by a level playing field. Providing an accurate prevailing wage and including "helpers" in the job 
classifications will allow local residents the best opportunity to compete in the marketplace.

Senate Bill No. 40 and House Bill No. 67 will help limit the State's ability to engage in force account 
construction. The same language should be added to AS 44.33.300 and we, as a community, should 
then focus our efforts on improving the implementation of existing prevailing wage regulations to provide 
opportunities for local hire in a free and open competitive bidding environment.



Tel (907)586-1325 • Fax (907) 463-5480 • www.akml.org
217 Second Street, Suite 200 • Juneau, Alaska 99801

February 18, 2003

Senator Cowdery, Chair 
Transportation Committee 
State Capitol, Room 101 
Juneau, AK 99801

Re: SB 40

Dear Senator Cowdery,

The AML Public Works and Infrastructure Subcommittee reviewed SB 40 and 
recommends against its adoption.

This summer a number of public and private organizations worked on a compromise that 
took into consideration all o f the aspects o f this complex issue. The result is 
Administrative Order 199.1 believe that all o f the public and private groups involved in 
the discussions support working with new procedures.

Executive Director

Member of the National League of Cities and the National Association of Counties

http://www.akml.org
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NATIVE VILLAGE OF TUNUNAK 
TUNUNAK IRA COUNCIL 

PO BOX 77;TUNUNAK, ALASKA 99681
PHONE:(907)652-6527 FAX:(907)652-6011

TO: ALASKA STATE LEGISLATORS M&rcii IX, 2 .0 0 3

F R O M :  J a m e s  G ,  J a m e s ,  T r ib a l  A d m i n i s t r a t o r  

R e :  S e n a t e  B il l  4 0  a n d  H o u s e  B il l  6 7

MESSAGE:
O n c e  a g a in  t h e  c o n s t r u c t i o n  o f  c a p i t a l  p r o j e c t s  b y  f o r c e  a c c o u n t  w i t h i n  
t h e  S t a t e  o f  A l a s k a  h a s  b e e n  p u t  i n t o  p l a c e  in  q u e s t i o n .

T h e  B ill  w h i c h  h a s  b e e n  s p o n s o r e d  b y  S e n a t o r  J o h n  C o w d e r y  a n d  
R e p r e s e n t a t i v e  J i m  H o l m  w o u l d  l i m i t  t h e  c o n s t r u c t i o n  o f  s t a t e  f u n d e d  
c a p i t a l  p r o j e c t s  b y  f o r c e  a c c o u n t  t o  t h o s e  p r o j e c t s  u n d e r  $ 2 5 0 , 0 0 0 . 0 0 .

It w i l l  h a v e  a  b i g  i m p a c t  e s p e c i a l l y  to  ru ra l  a r e a s  in  w h i c h  t h e  m a jo r i t y  
o f  v i l l a g e  m e m b e r s  a r e  in  d i r e  n e e d  o f  j o D s  a n d  e c o n o m i c  o p p o r t u n i t i e s  
b e c a u s e  o f  h ig h  c o s t s  o f  l i v in g .

I h a v e  s e e n  m a n y  o f  o u r  p e o p l e  t h a t  a r e  in  n e e d  to  f e e d  t h e i r  b a b y  a n d  
t o  c l o t h e  t h e m  w i t h  p r o p e r  c l o t h i n g s  d u r i n g  h a r s h  w i n t e r  m o n t h s ,
A  c a n  o f  e v a p o r a t e d  m i l k  c o s t s  $ 1 . 5 5  p e r  c a n  a n d  t h e  b a b y  f o r m u la  c a n  
c o s t s  n e a r ly  $ 2 0 . 0 0  o r  m o r e  d e p e n d i n g  o n  t h e  p r ic e  m a r k e t  u p .  T h e  
c l o t h i n g s  p r ic e  a r e  d e v a s t a t i n g  c o m p a r e  t o  A n c h o r a g e  p r ic e s .
A l t h o u g h ,  p e o p l e  t h a t  a r e  o n  w e l f a r e  o r  o n  a n y  a s s i s t a n c e  t h r o u g h  S t a t e  
a n d  F e d e r a l  A s s i s t a n c e  p r o g r a m s  a r e  j u s t  a  q u a r t e r  w o r t h .

W e  u r g e  y o u  n o t  to  p a s s  t h o s e  t w o  b i l l s  b e c a u s e  it w o n ' t  h e lp  t h e  rea l 
A l a s k a n s  w h o  n e e d s  it t h e  m o s t .
T h a n k  Y o u .

Page 7 .  oP 3-
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Nunakauyak Traditional Council

TO ALL ALASKA STATE LEGISLATURES

Senator John Cowdery under Senate Bill 40 and Representative Jim Holm under House 
Bill 67 have introduced the bills which will affect the capital projects by "Force Account" 
in which we know will have devastating impact in our region and local economy.
With limitation on State-funded projects to no more than $250,000 will not support local 
economy whatsoever. This limitation and phasing out construction jobs under force 
account will not help high unemployment rate in rural communities. Big construction 
companies and non-residents will only benefit from construction jobs instead..

Villages do not even have economic base in which to support their own projects whether 
they are funded by the State or Federal government The tribes or Tribal organizations 
have exercised their right to govern themselves by handling projects under force account 
thereby guaranteeing jobs to local residents who are jobless and have families to support. 
Big construction firms from outside o f or even those based in Alaska do not always have 
that guarantee and instead bring in crews with them. This type of construction project do 
not support local economy.

The Alaska State Legislatures would be more lenient to its constituent's needs and well­
being by helping them to protect their interest and allow them to continue to handle their 
own projects under force account. As a long time Tribal Council employee, I see many 
benefits that local force account projects provides to those who lock part in construction 
projects which also help provide local economy little by little.

On the behalf of Nunakauyak Traditional Council (NTC) and many tribal governments 
and tribal organizations within AVCP/Calista region, I would like to humbly ask Senator 
Cowdery and Representative Holm to listen and reconsider or withdraw their bills 
immediately.
Last but not least, T would like to ask all Alaska State Legislatures to vote these bills 
down if the bills are not withdrawn by its original authors.

ON THE BEHALF OF NUNAKAUYAK TRADITIONAL COUNCIL

cc: Mr. David B. Tim, NTC Chairman 
Editor, The Delta Discovery 
Editor, The Tundra Drums

Box 37048 ,  Toksook Bay, Aln*k« 9 9 6 3 7 - 0 0 4 8  • (907)  4 2 7 - 71 1 4  - Fax (907)  427- 7714



S E N A T E  C O M M IT T E E  R E P O F T l
F i r s t  C o m m i t t e e  o f  R e f e r r a l

DATE: 1/29/03

Date of 5-Day Notice: J 0 3

FURTHER: Finance

DATE TURNED „ ] i 
IN TO O FFICE: 3/\«\b'b(in accordance with Uniform Rule 23)

Transportation Committee considered SEN ATE BILL NO. 40

S B  40 CONSTRUCTION OF HIGHWAYS BY DOTPF 

"An Act relating to construction of highways by the Department of Transportation and Public Facilities."

and recommends: 

be replaced with 

adopt previous _

CS

CS

attached amendment(s) 

adopt Letter of Intent by 

further referral to ______

NEW FISCAL NOTE(S):
Department Date Fiscal Zero Fm  I

C b T P F p i / s I
t

I

[ ] APPROPRIATION - no fiscal note

Senate. Bill:
[ T same title 

_) [ j new title 
House Bill:

.) [ ] same title 
[ ] technical title 
[ ] new: SCR # _

Committee

Committee 

PREVIOUS FISCAL NOTE(S):
I Department Date Fiscol Zero FN#

______________  -

O l S o n

TVrriaul

lO ^ n er*

L in co ln

[ SIGNATURES AND R^SpMM^iDATIONS: DO
Pass

Do Not 
Pass

No Rec Amend 1

( — - 1
A  .

i 1 ^ —

-1

f  \ l A

C h a ,r :  a  V — \  ( ^ 2



S I G N - I N

SB 40-CONSTRUCTION OF HIGHW AYS BY DOTPF

.{ ^ O O a_ LAJj.k o n —  Subject/Bill No: —^ £ ^ 2

C o./D ept./T itle: "f --------------------------- ---------------- Phone:-

Address:_____________________________________________________  Z ip :_______________________

Do you wish to testify? X  Yes  No V  Respond T o Questions

S E N A T E  F I N A N C E  C O M M I T T E E

AME; S ~ C j 2 { \ \ Y ^ \ c ) r t c r ^

N A M E :---------------------------------------------------------------------------------  Subject/Bill No:

C o./D ept./T itle:----------------------------------------------------------------------  P hone:-------------

Address:_____________________________________________________  Z ip :___________

Do you wish to testify?  .Yes  No  Respond T o Questions

N A M E :---------------------------------------------------------------------------------  Subject/Bill No:

C o./D ept./T itle:----------------------------------------------------------------------  P hone:-------------

Address:_____________________________________________________  Z ip :___________

Do you wish to testify?  Yes  No  Respond To Questions

N A M E :---------------------------------------------------------------------------------  Subject/Bill No:

C o./D ept./T itle:----------------------------------------------------------------------  Phone:-------------

A ddress:_____________________________________________________  Z ip :___________

Do you wish to testify?  Yes  No  Respond To Questions

SFC-04
SB 40

3/30/04



S I T E :  ANCHORAGE S U B JE C T  O F M E E T IN G  o r  B I L L  #

S B  4 0
C O M M IT T E E :  SFIN

U P D A T E  # ;
D A T E : 3-30-04

DO YOU WANT
P R l  N  T  YOUR NAME COM M UNITY REPRESENTING/AFFILIATION TESTIFY

/  Y o r N

N jt fo n  V a le ske A ncho rag e P ub lic  Em p loyees L o c a l 71 Y -S B  40



s i t e z O f f  n e t s S U B J E C T  O F M E E T I N G :

C O M M IT T E E :  SFIN B I L L  #  S B 4 0

D A T E : 3/30/04 U P D A T E  # :

DO YOU WANT
P R 1 N T  YOUR NAM E COM M UNITY REPRESENTING/AFFILIATION TESTIFY

Y o r N

N/$den Larsen ABC Y
'/.Jeff Ailing Alcan Builders Ans. ?’s



SB 40-CONSTRUCTION OF HIGHW AYS BY DOTPF

N A M E : ■■̂ e < p v 3 - e    S u b je c t /B ill  N o:

X ^ a r / p ^  -  S & ciU  4 6 5 '  3 9 4 0
C o ./D ep t./T itle :   — ------------------------------------------------------------- P hone: — 2 T I —

A ddress: 3  1 3  Z  £ >  ^ _____________  Z ip :_____ 1_____________________

S E N A T E  F I N A N C E  C O M M I T T E E

S I G N - I N

D o  you  w ish  to  te s tify ?  ^  Y e s   N o  /*  R esp o n d  T o  Q u estio n s

N A M E : -----------------------------------------------------------------------------------------------S u b je c t/B ill N o:

C o ./D e p t ./T it le :----------------------------------------------------------------------------------  P h o n e :---------------

A d d ress:______________________________________________________________  Z ip :_____________

D o  yo u  w ish  to  te s tify ?   Y e s   N o   R esp o n d  T o  Q u estio n s

N A M E : ----------------------------------------------------------------------------------------------- S u b je c t/B ill N o:

C o ./D e p t ./T it le :----------------------------------------------------------------------------------  P h o n e :---------------

A d d ress:______________________________________________________________  Z ip :_____________

D o  you  w ish  to te stify ?   .Yes  N o   R esp o n d  T o  Q u estio n s

N A M E : ----------------------------------------------------------------------------------------------- S u b je c t/B ill N o:

C o ./D e p t ./T it le : ----------------------------------------------------------------------------------  P h o n e :---------------

A d d ress:-----------------------------------------------------------------------------------------------Z ip :______________

Do you wish to testify?  Yes  No  Respond To Questions

SFC-03
SB 40

-1- 04/01/03







S E N A T E  C O M M IT T E E  R E P O R i
F i r s t  C o m m i t t e e  o f  R e f e r r a l

DATE: 2/26/03

Date of 5-Day Notice: 2 I z o l o 3

FURTHER: Judiciary
Finance

DATE TURNED 
IN TO O FFICE: I *(in accordance with Uniform Rule 23)

Health, Education and Social Services Committee considered

SPONSOR SUBSTITUTE FOR SENATE BILL NO. 41

SB 41 MEDICAID COSTS AND CRIMES

"An Act relating to medical care and crimes relating to medical care, including medical care and crimes 
relating to the medical assistance program."

and recommends:

XI be replaced with 

] adopt previous _

CS

CS

■k-r 5 3 -P»r 5ft H \ ( H-cS

  (________

] attached amendment(s)

] adopt Letter of Intent by 

] further referral to _______

Senate Bill:
[x] same title 

_) [ j new title 
House Bill:

.) [ ] same title 
[ ] technical title 
[ ] new: SC R # _

Committee

Committee

NEW FISCAL NOTE(S):

FiscalDepartment

ft /ec# -tf/us 'farH)convoy ffO 3fag
[ ] A PPR O PR IA TIO N - no fisca l note



SENATE FINANCE COMMITTEE 

S I G N - I N  

SB 41-MEDICAID COSTS AND CRIMES

N A M E : --------------------------------------  S u b je c t/B ill N o : ^

C o ./D e p t./T itle :  - f i - l / — frf .. M & 4 1 i f s W s / a ^ e ^   P h on e: /

A ddress- I j O f C O  j  ___________ 7 ip -  9 9 ^ 1 1_______________

D o  yo u  w ish  to  te stify ?   Y e s   N o  ^ R esp o n d  T o  Q u estio n s

N A M E : ----------------------------------------------------------------------------------------------- S u b jec t/B ill N o:

C o ./D e p t ./T it le : ----------------------------------------------------------------------------------  P h o n e :---------------

A d d ress:______________________________________________________________  Z ip :_____________

D o  you  w ish  to  te stify ?   Y e s   N o   R esp o n d  T o  Q u estio n s

N A M E : -----------------------------------------------------------------------------------------------S u b je c t/B ill N o :

C o ./D e p t ./T it le : ----------------------------------------------------------------------------------  P h o n e : ---------------

A d d ress:______________________________________________________________  Z ip :_____________

D o  y o u  w ish  to  te stify ?   Y es   N o   R esp o n d  T o  Q u estio n s

N A M E : -----------------------------------------------------------------------------------------------S u b jec t/B ill N o:

C o ./D e p t ./T it le : ----------------------------------------------------------------------------------  P h o n e :----------------

A d d ress:______________________________________________________________ Z ip :_______________

Do you wish to t e s t i f y ?  Yes  No  Respond To Questions

SFC-03
SB 41

-1- 04/15/03



s i t e :  O F F N E T S S U B J E C T  O F  M E E T IN G :

C O M M IT T E E :

U P D A T E  # ;
DATE:

PLEASE S IG N  IN

P R I N T  YOUR NAME ADDRESS (MAILING & ZIP) REPRESENTING

DO YOU WANT 

TO TESTIFY? 

Y or N

Steve Branchflower &  

Randall Schlapia
.

Jack Neilson AG
.

Don Kitchen Victim’s Rights
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:7:f7 ■ :77\--7

' : 7  ' ' 7- :7  -- -



DATE: 4/15/03 FURTH ER:

S E N A T E  F IN A N C E  C O M M IT T E E  R E r O R T

REPORTED Ot IT

AKH 1 5 2003

SENATE FiNANCF 
COMMITEE

DATE TURNED 0
IN TO O FFICE:

Finance Committee considered SPONSOR SUBSTITUTE FOR SEN ATE BILL NO. 41

SB 41 MEDICAID CO STS AND CRIM ES

"An Act relating to medical care and crimes relating to medical care, including medical care and crimes 
relating to the medical assistance program."

and recommends: 

v-'f'lce replaced with 

] adopt previous _

] attached amendment(s)

] adopt Letter of Intent by 

] further referral to _______

NEW FISCAL NOTE(S):

CS 4 -1

CS _____________

Senate Bill:

B . [ v-f^same title
N J ) [ ] new title

House Bill:
(____________ ) [ ] same title

[ ] technical title 
[ j new: SCR # _

Committee

Committee 

PREVIOUS FISCAL NOTE(S):

Department Date Fiscal Zero FN# Department Date Fiscal Zero FN#

U o h 4 \

[ ] APPROPRIATION - no fiscal note



STATE OFALASKA
2003 LEGISLATIVE SESSION

Revision Dais/Tim e (Note if correclion): 

Title MEDICAL CARE AND

R E P O R T E D  O U T

F IS C A L  N O T Er c

APH 1 5 2003
S E N A  I t  r lN A N C h i 

C O M M IT E E

MEDICAID FRAUD
— IDept. Affected:

BRU Medical Assistance Admin

: iscal N ote Num ber: J _
Jill Version:
S ) Publish D ate: 3/18/03

CSSSSB 41(HES)

Health C. Social Services

Component Health Purchasing Group
GREENSponsor 

Requester 
E x p e n d i tu re s /R e v e n u e s

Component No. 
(T housand s of Dollars!

243

Note- Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDIT"RES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

66.5 65.7 66.9 68.1 69.4 70.7

1,024.9 1,045.4 1.066.3 1.087.6 1,109.3

TOTAL OPERATING 66.5 1,090.6 1.112.3 1.134.4 1,157.0 1,180.0
CAPITAL EXPENDITURES
CHANGE IN REVENUES (0)
FUND SOURCE_______________________________________________(Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental health 
Other(Specify Type-do not abbreviate)

49.9 818.0 834.2 850.8 867.8 885.0
16.S 272.6 278.1 283.6 289.2 295.0

TOTAL 66.5 1,090.6 1,112.3 1,134.4 1,157.0 1,180.0
Estim ate of any cu rren t year (FY2003) cost: ____________
Mark th is box (X) if funding for th is bill is included in the Governor's FY 2004 budget p roposal: [
POSITIONS
Full-time 1 1 1 1 1 1
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This bill creates more accountability from providers, recipients, and the Department of Health and Social Services 
(DHSS) in the administration of the Medicaid and CAMA programs, primarily through provider audits. The 
department is ordered to contract for independent financial audits in order to identify overpayments and criminal 
violations. This bill establishes named criminal acts for medical assistance fraud and corresponding degrees of 
felony or misdemeanor crimes. This bill provides for disenrollment of a health care provider for fraud or misconduct 
involving a controlled substance.

Prepared by: 
Division
Approved by: 
Agency

Kevin Henderson Phone 465-5821
Medical Assistance Date/Time 03/17/2003
Joel S. Gilbertson, Commissioner
Department of Health and Social Services

Date 03/1 //2003

| R t v o « d  9 / 2 0 0 7  O M B ) Pago 1 of 3
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STATE OF ALASKA
2003 LEGISLATIVE SESSION

FISCAL NOTE
FN # 1

BILL NO. CSSSSB 41(HES)

ANALYSIS CONTINUATION
E ST IM A T E D  E X P E N D IT U R E S
T he departm ent has lim ited  exp erien ce w ith  contracting for provider audits, A udits for w h ich  D H SS has  
contracted in the past did not include the search for illega l activ ity  required by this b ill. Factoring in our  
lim ited  ex p erien ce , w e m ake the fo llo w in g  assum ptions:

The .75%  sam p le o f  all enrolled  providers required by this b ill m eans at least 75 providers w ou ld  have to  
be audited each  year. W e estim ate that tw o o f  the provider audits w ou ld  be m edical fa c ilities , w hich  
require a m ore co m p lex  audit. The rem aining 73 providers ch osen  by the contractor w o u ld  be a cross  
section  o f  provider types w h o  exhib ited  characteristics that indicate recovery  w as likely .

T o estim ate the cost o f  an audit, w e started w ith  the historical cost o f  both facility  and n o n -fa c ility  audits 
and increased that am ount by 50% . T his increase is to com pensate for the added requirem ents o f  this 
b ill, including the search for illega l activ ity , u sin g  a contractor w ith attorney staff, and the h igher cost o f  
short term contracting w ith a firm large en ou gh  lo com p lete  the co m p lex ity  and num ber o f  audits 
required. T he F Y 04 base cost o f  a facility  audit is S 2 6 .1 0 0  per audit and there w ou ld  be at least 2 o f  
these com p leted  per year. The base cost o f  a n on -facility  audit is SI 3 ,0 5 0  and there w ou ld  be at least 73  
o f  these per year.

D M A  w ou ld  require one fu ll-tim e auditor (R ange 16) to coordinate the n o n -fac ility  audits, assist in 
m anagem ent o f  the contract, and coordinate fair hearings as a result o f  D M A  recovery' en forcem en t. 
A dditional adm inistrative costs o f  equipm ent, supplies, o ff ice  space, travel, etc are factored in.

E xpenditures are anticipated to grow  at an annual rate o f  2% . Federal M edicaid  m atch is calcu lated  at 
75% .

T O M M I T ^ E E  C O P
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STATE OF ALASKA
2003 LEGISLATIVE SESSION

FISCAL NOTE
FN # 1

BILL NO. CSSSSB 41(HES)

ANALYSIS CONTINUATION.
EST IM A T E  OF R E C O V ER IES
O f  the 75 providers audited each  year, w e estim ate lhat 75%  o f  them  w ill result in a claim  for recovery'. 
W e estim ate a 1 to 2 ratio o f  audit costs to recoveries. H istorica lly , for every  IS o f  the cost o f  an audit 
w e recovered S2.

A nnual growth in recovery o f  M edicaid  and C A M A  is estim ated  at 4% , w hich  is a balance betw een  
inflationary grow th in m edical costs and a reduction in the frequency o f  provider v io lation s and related  
recoveries as the program m atures. W e anticipate no recovery in F Y 04 , becau se  that year w ill be needed  
to develop , advertise, and award a contract for audit and recovery  functions. In addition, som e  
regulations changes w ill be needed  in order to m ake a clear d istin ction  b etw een  rate-setting audits and 
financial/m isconduct audits.

Estim ated recovery is  show n below :
FY04 FY05 FY06 FY07 FYOS FY09

SO S I,567.5 S I,630.2 Sl.695.4 S l.763.2 SI.S33.S

Section  3: A S  4 7 .0 5 .2 0 0 (c ) requires recovered overpaym ents obta ined  because o f  an audit to be 
deposited  w ith the Departm ent o f  R evenue.

TOMMIT^EE COP'
Page 3 of 3
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SENATE FINANCE
COMMITTEE ^
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Logged In By: _r (i O d J

4/15/33

A M E N D  M  E  N  1 ’

OFFERED IN THE SENATE

TO: CSSSSB 41(JUD)

B Y  S E N A T O R  G R E E N

1 P age 6 , lin es  4  - 8:

2 D e le te  all m aterial.

3 Insert

4  "(2) "claim " in c lu d e s  a request

5 se r v ic e s  under a p p lica b le  s la te  or fed eral law  or

6  an e lec tro n ic  form at or paper form at, or both;"

7

8 P age 7 , lin e  6 . fo llo w in g  "services":
\ s

9 Insert "or "m edical services""

jq ’  C g .

11 P a g e  7 , lin es 6 - 7:

12 D e le te  "availab le to  a m ed ica l a ss is ta n ce  recipient"

13 Insert "that m ay q u a lify  for re im b u rsem en t under A S  4 7 .0 7  or A S  4 7 .0 8 "

fo r  p a y m en t for m ed ica l a ssista n ce  

reg u la tio n s, w h eth er  the request is in

L -1-
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MOTION



COMMITTEE SUBSTITUTE FOR SPONSOR SUBSTITUTE FOR SENATE BILL 41

SPONSOR STATEMENT BY SENATOR LYDA GREEN

An Act relating to medical care and crimes relating to medical care, including medical 
care and crimes relating to the medical assistance program, catastrophic illness 
assistance, and medical assistance for chronic and acute medical conditions.

Since 1999, the costs of the Medicaid program have risen throughout the nation at an average 
rate of 11 percent per year. Alaska’s Medicaid program has averaged annual increases of 20 
percent, or more than $100 million per year, bringing the total projected program costs in 
FY2004 to just under $1 billion ($695 million in federal funds and $289 million in state funds).

Factors such as increased participant enrollments, increased use of health services, and the 
increasing costs of pharmaceuticals and long-term care are the greatest contributors to the rise 
in Medicaid program costs. While we have limited ability to contain these cost factors, we can 
control program integrity by targeting waste and fraud.

Nationally, the error rate of overpayments in the Medicare program is 7 percent, a number that 
could be inferred to the Medicaid program as well. In addition, the commonly held perception of 
the amount of fraud committed against the Medicaid program nationwide is 10 percent. 
Whether these two numbers are inclusive of one another or should be compounded, they 
represent a sizeable amount of spending -- between $70 and $170 million -- in Alaska’s 
Medicaid program on activities that are, at best, questionable and at worst, criminal.

To preserve the integrity and fiscal viability of Alaska’s Medicaid program, the system should be 
held to rigorous controls and frequent scrutiny. Relevant law~ shoulc be in place to prosecute 
those who commit fraud and abuse related to medical care. Alaska has no specific health care 
criminal theft statutes. Currently, in order to prosecute those who commit Medicaid fraud, 
prosecutors must use criminal statutes related to actions coincidental to the misconduct. Alaska 
theft statutes require proving the conduct was intentional, a very high standard to meet for a 
crime where there is no crime scene or physical evidence. Consequently, there have been 
relative' * few prosecutions. Senate Bill 41 provides the legal tools for the fiduciaries of the 
Medicaiu program to establish program integrity and maintain maximum fiscal control.

The legislation establishes the crime of medical assistance fraud, defines the elements that 
constitute the fraud, and classifies the crime committed as either a felony or a misdemeanor. It 
requires independent financial audits to identify errors, overpayments, and criminal violations 
made to, or by, Medicaid providers and requires administrative action within 90 days of receipt 
of each audit, it completes the loop between the Department of Health and Social Services and 
the Department of Law by requiring copies of all audits be provided to the Attorney General and 
by directing the Attorney General to notify the Department of Health and Social Services of any 
charges of misconduct filed against a Medicaid provider. Such notice requires the Department 
to undertake a complete review of any outstanding claims of that provider. Finally, Senate Bill 
41 provides that financing of the audits may be made from the recovery, due to the audits, of 
misspent funds.

It is vital that the State of Alaska administer its Medicaid program in a manner that ensures 
effective, long-term cost containment while providing needed medical care to its intended 
recipients. Medicaid providers must operate honestly, responsibly and in accordance with tha 
law. Those who do not should be held accountable. Senate Bill 41 provides the State with the 
means to better implement this philosophy.
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SEN A TO R  LYDA GREEN
SENATE BILL 41 

SPONSOR STATEMENT

An Act relating to medical care and crimes relating to medical care, including medical 
care and crimes relating to the medical assistance program

Since 1999, the costs of the Medicaid program have risen throughout the nation at an average 
rale of 11 percent per year. Alaska's Mecxaid program has averaged annual increases of 20 
percent, or more than S100 million per year, bringing the total projected program costs in 
FY2004 to just under SI billion (S695 million in federal funds and S289 million in state func.'.,).

Factors such as increased participant enrollments, increased use of health services, and the 
increasing costs of pharmaceuticals and long-term care are the greatest contributors to the rise 
in Medicaid program costs. While we have limited ability to contain these cost factors, we can 
control program integrity by targeting waste and fraud.

Nationally, the error rate of overpayments in the Medicare program is 7 percent, a number that 
could be inferred to the Medicaid program as well. In addition, the commonly held perception of 
the amount of fraud committed against the Medicaid program nationwide is 10 percent. 
Whether these two numbers are inclusive of one another or should be compounded, they 
represent a sizeable amount of spending -- between S70 and S170 million -- in Alaska’s 
Medicaid program on activities that are, at best, questionable and et worst, criminal.

To preserve the integrity and fiscal viability of Alaska’s Medicaid program, the system should be 
held to rigorous controls and frequent scrutiny. Relevant laws should be in place to prosecute 
those who commit fraud and abuse related to medical care. Alaska has no specific health care 
criminal theft statutes. Currently, in order to prosecute those who commit Medicaid fraud, 
prosecutors must use criminal statutes related to actions coincidental to the misconduct. Alaska 
theft statutes require proving the conduct was intentional, a very high standard to meet for a 
crime where there is no crime scene or physical evidence. Consequently, there have been 
relatively few prosecutions. Senate Bill 41 provides the legal tools for the fiduciaries of the 
Medicaid program to establish program integrity and maintain maximum fiscal control.

The legislation establishes three specific crimes of misconduct involving Medicaid services, 
defines the actions constitut.ng those crimes, and classifies the type of crime committed as 
either a felony or a misdemeanor. It clarifies the circumstances undei which controlled 
substances may be prescribed. It requires independent financial audits to identify errors, 
overpayments, and criminal violations made to, or by, Medicaid providers and requires 
administrative action within 90 days of receipt of each audit. It completes the loop between the 
Department of Health and Social Services and the Department of Law by requiring copies of all 
audits be provided to the Attorney General and by directing the Attorney General to notify the 
Department of Health and Social Services of any charges of misconduct filed against a 
Medicaid providerr-StrchmOftce requires the-Department to suspend payment to, and undertake 
a complete review of, that provider. Finally, Senate Bill 41 provides that financing of the audits 
may be made from the recovery, due to the audits, of misspent funds.



Senate Bill 41 
Sponsor Statement 
Page 2

It is vital that the State of Alaska administer its Medicaid program in a manner that ensures 
effective, long-term cost containment while providing medically necessary services to its 
intended recipients. Medicaid providers must operate honestly, responsibly and in accordance 
with the aw. Those who do not should be held accountable. Senate Bill 41 provides the State 
with the means to better implement this philosophy.
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Average Annual Growth Rates of Total 
Medical^ Spending

Annual growth rate:

27.1%

9.7%

3.2% 5.4%

1990-92 1992-95 1995-97 1997-99

9.0%
\  1 2 . 8 %

1999-01 2 0 0 2

SO U R C E: For 1990-1999: Urban Institute estimates prepared for the Kaiser K A I S E R  c o m m i s s i o n '  o n

Comrrtesion on Medicaid an the Uninsured, 2000. For 20012002: Health Management lu ip H ie a id  a n d  f  hr> I J n i n ^ i i r o H —  
Associates surveys for the Kaiser Commission on Medicaid and the Uninsured.     . _____



ALASKA MEDICAID PROGRAM EXPENDITURES ~ RECENT HISTORY

Numbers and Language
Actuals Actuals Actuals Actuals Actuals Enacted Projected

j FY98 FY99 FYOO FY01 FY02 FY03 FY04
Medical, Assistance 20% increase

Medicaid 366,536.5 395,689.5 470,709.0 583,893.6 693,679.7 820,036.5 984,043.8

General (Purpose 129,731.2 131,522.9 145,514.7 152,791.1 ' 192,921.5 173,294.8 207,953.8
Federal 231,329.7 261,315.7 307,508.4 387,431.9 461,846.9 579,552.0 695,462.4
Other 5,475.6 2,850.9 17,685.9 43,670.6 38,911.3 67,189.7 80,627.6

Total 366,536.5 395,689.5 470,709.0 583,893.6 693,679.7 820,036.5 984,043.8

% Increases frotr)
- —  - - ■ -  — - - - ----------------- ---- — ----  . . .  .

Prior Year -------- 7.95% 18.96% 24.05% 18.80% 18.22% 20.00%

Total Medicaid Expenditures FY  99 - FY 02: 2,143,971.8
Average annual increase between FY 99 and FY 02 20.60%

Source: figures obtained Irom Legislative Finance Division 
Presented by T. Carpenter of Senator Green's staff 2/24/2003



FigureP 15

Factors States Reported as Among the 
“Top Three” Increasing Medicaid Spending

N u m b e r  o f  s t a t e s  r e p o r t i n g : * -

P h a r m a c y E n r o l l m e n t

\
C o s t  o f  H e a l t h  L o n g - T e r m  C a r e  * 

S e r v i c e s

SO U RC E: .KCMU survey of Medicaid officials in 50 states and DC-conducted by -K_AJ S^E. R.  C O M M I S S I O N  O N  
Health Management Associates, June 2002. M e d i c a i d  a n d  t h e  U n i n s u r e d



F i g u r e  1 6

Sources of Growth in Federal Medicaid 
Expenditures, 2001-2002

F a c to r s  B e h in d  E x p e n d itu re  G row th  
fo r  B e n e f ic ia r ie s

E l d e r l y

a n d

D i s a b l e d

5 7 %

$ 9 . 0  b i l l i o n

m  E n r o l l m e n t - r e l a t e d  

□  S e r v i c e s - r e l a t e d

$ 2 . 1  b i l l i o n  $ 2 . 3  b i l l i o n

62%

T o t a l  I n c r e a s e  =  $ 1 5 . 7  b i l l i o n

43%

A d u l t s '  C h i l d r e n  D i s a b l e d  

&  E l d e r l y

SO U RC E: Kaiser Commission on Medicaid and the Uninsured analysis of CBO 
Medicaid baseline, March 2002.

K A I S E R  C O  MtM I S S I O N O N
' M e d i c a i d  a n d l h e  U n i n s u r e d  v



F i g u r e  2 . 5  P r o j e c t e d  M e d i c a i d  E x p e n d i t u r e s ,  F i s c a l  Y e a r s 1 9 9 8 - 2 0 1 0

S pen d in g  is pro jected  to g ro w  to $ 4 44  b illion  in F Y  2010.

500

c 40 0  - I
o

si v; 
0)

FY 2010 
Total = $444

0

, * \ /  -  /  s . * \ /  -

~  1 • - .  > ><v  • •• ; .  /*< v  • •• •: ' i  ;

Y  • i V Y y Y  • i V ^ y Y . -  \ V ; Y ;  Y V y Y ; / Y V / Y  y - / y
" * ' * - * 1 * - - '  > - » ' * - • '  i - v •
Y  - ■'- v  Y Y i ' ' - v  Y Y l , s« v  Y Y  . ' V  •' - v Y Y Y • - Y ,N / /  

Y j : : ' : y : Y ; : : ' ; y : y : : : * :  Y  Y  : -  ; Y  y : : : : Y ' ' : ; Y*
•■ Y \ - : Y - ' Y \ - : Y - ' Y \ ~ : Y ' - Y Y , - ^ A Y Y , » : Y ' Y \ ;  * :  ‘

i r

1998  2 0 00  2002  2004  2006
F i s c a l  Y e a r

2008 2 0 1 0

Note: (1) The projected increase in Medicaid expenditures can be explained by the following factors — case load accounts for 
about one-sixth of the increase, inflation one third, and the balance can be explained by spending-per-enrollee in excess of 
inflation; (2) data shown above are expressed in nominal terms.

Source: HCFA/Office of the Actuary, President's Fiscal Year 2001 baseline budget.
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F i g u r e  2 . 1 0  D i s t r i b u t i o n  o f  P e r s o n s  S e r v e d  T h r o u g h  M e d i c a i d  a n d

P a y m e n t s  b y  B a s i s  o f  E l i g i b i l i t y ,  F i s c a l  Y e a r  1 9 9 8

P aym e n ts  fo r  the  e ld e rly •, b lin d  a n d  d isa b le d  a cco u n t fo r  71 p e rce n t o f  to ta l p a y m e n ts .

1 0 0  — | 

90 — 

80 — 

70 —

S  £ 0  —
ft—
<D

50 — 

40 — 

30 — 

2 0  —  

1 0  —  

0 -

A g e d ,  B lin d  
& D is a b le d

P e r s o n s  S e r v e d P a y m e n t s

Note: (1) Totals may not equal 100% due to rounding; (2) "Payments" describe direct Medicaid vendor payments and 
Medicaid program expend'tures for premium payments to third parties for managed care (but exclude DSH payments, 
Medicare premiums and cost sharing on behalf of beneficiaries dually enrolled in Medicaid and Medicare); (3) disabled 
children are included in the aged, blind & disabled category shown above.

Source: HCFA-2082.
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F i g u r e  2 . 1 2  A v e r a g e  R e a l  M e d i c a i d  P a y m e n t s  p e r  P e r s o n  S e r v e d ,  

F i s c a l  Y e a r s  1 9 7 8 - 1 9 9 8

P er ca p ita  p a y m e n ts  fo r  the  e lderly , b lin d  an d  in d iv id u a ls  w ith  d isa b ilit ie s  m o re  than  d o u b le d  
w h ile  p e r  cap ita  p a ym e n ts  fo r  ch ild re n  and  a d u lts  h a d  m o d e s t g ro w th  rates.

$ 1 ^ 2 ,0 0 0  — |

</>

I  $ ' f o , 0 0 0  —

I '
^  $ 8 , 0 0 0 -  
03 

• ——■

Q  $ . 6 , 0 0 0 -
L.
d)

-  $4 ,000-1
03 
0) 

cp
$ 3 ,9 4 3

$ , 2 0 0 0 — | $ 1 , 2 1 5

Adults
Children Under 21 
Blind & Disabled 
Age 65 and Older

$ 4 ,3 6 4

$ 1 ,8 7 6

$ 1 ,2 0 3

1 I 1---1 T-- i 1 i r
1978 1980 1982 1984 1986 1988 1990 1992 1994 1996 1998

Fiscal Year

Note: (1) Data shown above are expressed in 1998 dollars; (2) for FY 1998 "payments" describe direct Medicaid vendor 
payments and Medicaid program expenditures for premium payments to third parties for managed care (but exclude DSH 
payments, Medicare premiums and cost sharing on behalf of beneficiaries dually enrolled in Medicaid and Medicare), while 
data from previous years only include direct vendor payments; (3) the term "adults" as used above refers to a category of
non-elderly, non-disabled adults; (4) disabled children are included in the blind & disabled category shown above.

Source: HCFA Form 2082.
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Medicaid Provider Fraud Unit - Alaska Department o f Law http://www.law.state.ak.u-s, er.m;nai ospa

A l a s k a  D e p a r t m e n t  o f  L a w
■ i w t .  H ^ : s t a t £ a f ( .  u i

ao odmans | carsum er nraeclk-n | revs letters | exea irve  hranai a  t v s  | tre s s  netoasas 
rranuais | w etrra i | intranet I grctovee deeaory I orrvacv pohcv I taw t o r e

A L A S K A  M E D I C A I D  F R A U D  C O N T R O L  U N I T

I
I

Message Hotline to R ep o rt M edicaid  F ra u d  1-907-269-6279
I

T h e  A lask a  M ed ica id  Fraud C on tro l U n it (M F C U ) has b een  p a n  o f  the A tto rn ey  
G eneral's O ffic e  s in c e  January 1 9 9 2 . T h e  unit is  lo ca ted  in A n ch o ra g e  and has  
sta tew id e  ju r isd ic tio n . It has the r e sp o n s ib ility  for  in v estig a tin g  and p r o se c u tin g  
M ed ica id  fraud and the ab u se , n e g le c t  or f in a n c ia l e x p lo ita tio n  o f  p a tien ts  in an y  
fa c ility  that a ccep ts  M ed ica id  fu n d s. T h e D irec to r  o f  the M F C U  is  A ss is ta n t A tto rn ey  
G eneral D o n a ld  R . K itch en , a ca reer  cr im in al p ro secu to r  w ith  m ore than a quarter  
cen try  o f  e x p e r ie n c e  in the crim in a l ju s t ic e  sy ste m . T h ere  are 4 7  M F C U 's a cro ss  the  
U .S .

A lth o u g h  the vast m ajority  o f  h ea lth  care p ro v id ers are h on est and d ed ic a te d  to  
p ro v id in g  the h ig h e st  q u a lity  health  care to their p atien ts, M ed ica id  p ro v id er  fraud  
c o s ts  A m erican  taxp ayers hundreds o f  m illio n s  o f  do llars an n u ally  and  th reaten s the  
in tegrity  o f  the M e d ic a id  program . N a tio n a lly , it  is  estim a ted  that Fraud, W a ste  and  
A b u se  accou n t fo r  10 to 2 0  p ercent o f  the p aym en ts m ade by M ed ica id . If the  
N atio n a l trends h o ld  true for the S ta te  o f  A la sk a , th ese  p ercen tages eq u a te  to 3 0  
m illio n  to 7 0  m illio n  M ed ica id  d o lla rs  an n u ally , resu ltin g  in a su b stan tia l red u ctio n  in 
m o n ey s  a va ilab le  to p rov id e  n ecessa ry  m ed ica l s e r v ic e s  to n eed y  A la sk a n s.

Fraud is " intentional" d ecep tio n  or  m isrep resen ta tion  w h ich  resu lts in an 
"unearned benefit" , u su a lly  in the fo rm  o f  an e x c e s s  paym ent. W h ile  health  care  fraud  
can take m any fo rm s, the m ost c o m m o n  in v o lv e s  b illin g  for serv ices  not p erform ed  or  
b illin g  for m ore e x p e n s iv e  se r v ic e s  than th o se  a c tu a lly  p rovid ed . M ed ica id  p a tien ts  
m ay not su sp ect fraud, as th ey  are se ld o m  m ad e aw are o f  the procedures or d o lla r  
am ou n ts b illed  to M ed ica id . A n u n scru p u lo u s p rov id er  can generate a fraudulent 
M ed ica id  paym en t s im p ly  by f ilin g  a fa lse  c la im  w ith  an e lig ib le  rec ip ien t’s 
id en tifica tio n  n u m b er and a va lid  p roced u re c o d e .

E x a m p l e s  O f  F r a u d  S c h e m e s  I n  H e a l t h  C a r e

•  BILL 'NG FOR SERVICES N O T  RENDERED
• BILLING FO R  H IG H E R  LEV EL O F  SERVICES THAN ACTUALLY 

PER FO R M ED

•  BILLING FO R  M O R E SE R V IC E S TH A N  ACTUALLY PERFO RM ED
•  CHARGING H IG H E R  RATES FO R  SERV ICES TO MEDICAID THAN 

O THERS

• CODING BILLINGS T O  G E T  M O R E  REIM B U R SEM EN T

http://www.law.state.ak.u-s
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•  PR OVIDING AND B ILLIN G  F O R  UNNECESSARY SERVICES
•  M ISR EPR ESEN TIN G  AN U N A L L O W A B L E  SERV ICE IN A M EDICAID 

BILLING
•  FALSELY DIAGNOSING S O  M E D IC A ID  W IL L  PAY FO R  M O R E  SERVICES

ALASKA DIVISION OF ALASKA
M EDICAL

ASSISTANCE
DEPARTM ENT OF 

LAW

I f  y o u  su sp e c t M ed ica id  health  ca re  fraud or p a tien t ab u se , d o  you r part to protect the 
in teg r ity  o f  the M e d ic a id  program  and the p u b lic  resou rces that fu n d  it! C on tact the 
M e d ic a id  Fraud C ontrol U n it H o tlin e  at l - ( 9 0 7 )  2 6 9 -6 2 7 9  and a sk  to  sp eak  to an 
in v e stig a to r  or s im p ly  le a v e  a m e ssa g e . O ur fax  is  l - ( 9 0 7 )  2 6 9 -6 2 0 2 . O r ca ll tbe  
C rim esto p p ers H o tlin e  at l - ( 9 0 7 )  5 6 1 -7 8 6 7 . Y o u  n eed  not g iv e  y o u r  n am e and you  
m a y  b e e lig ib le  fo r  a rew ard.
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G o o d  m orn ing  M r. C hairm an . M y  n am e is M ich a e l F. M a n g a n o . I am  the A c t in g  In sp ector  G en era l for  
the D epartm ent o f  H ealth  and H um an S e r v ic e s  (H H S ). It is  m y  p leasu re  to  be h ere  tod ay  to  g iv e  you  an 
update on our w ork  w ith  regard to im p rop er p aym en ts in D ep artm en ta l p rogram s.

T o d a y , I w ill p rov id e  an o \e r v ie w  o f  the typ es o f  paym en t errors rev ea led  b y  o u r  m o st recen t H ea lth  C are  
F in an cin g  A dm in istrorion  (H C F A ) audit. O ver the past f iv e  years, the O ff ic e  o f  the In sp ecto r  G en era l 
(O IG ) has undertaken  aud its o f  M ed ica re ’s fee -fo r -se r v ic e  c la im s  to e stim a te  the ex ten t o f  p a y m en ts  that 
did  not co m p ly  w ith  M ed ica re  la w s and regu la tion s. T h e se  p a y m en t errors, c o m p r ise d  o f  im p rop er  
p rov id er  b illin g s , m ake up th e  largest ca teg o ry  o f  in. ppropriate p aym en ts in  the M ed ica re  program . T h e s e  
errors can in c lu d e  s im p le  b illin g  m ista k es as w e ll as fraudulent b illin g s  W e  c o n tin u e  to  b e lie v e  that m o st  
health  care p rov id ers do th e ir  b est to p rov id e  h igh  q u a lity  care and are h o n est in  th eir  d e a lin g s  w ith  
M ed icare . A t the sa m e tim e , w e  m ust be con cern ed  about all errors, ev en  th o se  w h ic h  are to ta lly  
in n o cen t. O ur annual m easu rem en t o f  M ed icare  paym en t errors not o n ly  a llo w s  H C F A  to fo c u s  on  the  
areas w here in crea sed  c o m p lia n c e  is n eed ed , but a lso  en a b les  H C F A  to id e n tify  ap p ro a ch es to b u ild in g  a 
better M ed icare program .

I w ill a lso  d escr ib e  in sta n ces o f  sp e c if ic  inappropriate p a y m en ts  m ade as a resu lt o f  the c o m p le x ,  
antiquated , and in co m p a tib le  te c h n o lo g y  en v iro n m en t in w h ich  D ep artm en ta l p rogram s op erate. T h ese  
e x a m p le s  in c lu d e  } ' j i ' c a r e  and M ed ica id  p aym en ts m ade on b e h a lf  o f  d e c e a se d  or incarcerated  
b en efic ia r ies , as w e l l ... T em p orary  A ss is ta n c e  for N e e d y  F a m ilie s  (T A N F ) p a y m en ts  m ade to fu g itiv e  
fe lo n s . T aken togeth er , th ese  p ro b lem s in d ica te  sy ste m ic  v u ln era b ilitie s  w h ic h  c o u ld  lead to  m uch  m ore  
ser io u s  lo sse s  o f  fu n d s i f  not rem ed ied .

M EDICARE PAYM ENT ERRO R RATE

W c recen tly  re lea sed  our report Im proper F iscal Year 2000 M edicare  F ee-for-Ser\'icc  P aym ents  
( A - 1 7 -0 0 -0 2 0 0 0 )  in w h ich  w e  present the resu lts o f  ou r r e v ie w  o f  F isca l Y ear (F Y ) 200L  M ed icare  
fe e -fo r -se r v ic e  c la im s . B a sed  on  our sta tistica l sa m p le , w e  e stim a te  that im p ro p er  M ed icare  b en efit  
p aym en ts m ade during F Y  2 0 0 0  to ta led  S I  1.9 b illio n , or about 6 .8  percen t o f  the S I 7 3 .6  b illio n  in 
p ro cessed  fe e -fo r -serv ice  p a y m en ts  reported  b 'y H C F A . It is im portant to n ote  that th is is  an error rate 
estim a te  and not a fraud e stim a te . T h e se  im proper p aym en ts co u ld  fall on  a co n tin u u m  a n y w h ere  from  
s im p le  inadvertent m ista k es to  outright fraud and abuse.
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W h en  the sa m p led  c la im s w ere su b m itted  for p aym en t to M ed ica re  con tractors, th ey  c o n ta in ed  no v is ib le  
errors. W e fou n d  that the con tra cto rs’ c la im  p ro cess in g  co n tro ls  w e r e  g e n e r a lly  ad eq u ate for: (1 )  en su r in g  
b en efic ia ry  and prov id er  M ed ica re  e lig ib ility ;  (2 )  p r r in g  c la im s  b a sed  on  in form ation  su b m itted : and (3 )  
e n su r in g  that the s e n d e e s  as b ille d  w ere  a llo w a b le  under M ed ica re  ru les and  reg u la tio n s . H o w e v e r , their  
co n tro ls  w ere not e f fe c t iv e  in d e tec tin g  the typ es o f  errors w e  fo u n d . In stead , r e v ie w s  o f  p a tien t records by  
m ed ica l p ro fessio n a ls  d etected  9 2  p ercent o f  the im proper p a y m en ts . O ur h isto r ica l a n a ly s is  o f  p aym en t  
errors from  F Y  19 9 6  through F Y  2 0 0 0  id en tified  four m ajor p a y m en t error ca teg o r ies: m e d ic a lly  
u n n ecessa ry  s e n d e e s , unsupp orted  s e n d e e s , c o d in g  errors, and  n o n c o v e r e d  s e n d e e s .

'  I e d ic a lly  u n n e c e s s a r y  se r v ic e s , the largest error ca teg o ry  th is  year, a m o u n ted  to  S5.1  b illio n  in  im p rop er  
p aym en ts. T h is  ca teg o ry  co v ers  s itu a tio n s  in w h ich  the m ed ica l r e v ie w  s ta f f  fo u n d  en o u g h  d o c u m e n ta tio n  
in the m ed ica l records to m ake an in fo rm ed  d ec is io n  that the m ed ica l se r v ic e s  or p rod u cts r e c e iv e d  w ere  
not m e d ic a lly  n ecessary . T h e  fo llo w in g  is  an e x a m p le  o f  se r v ic e s  that w ere  d eterm in ed  not m e d ic a lly  

necessary':

•  A  p h ysic ian  w as paid  S 3 ,3 0 5  for 4 0  h yp n oth erap y s e s s io n s  w ith  an A lz h e im e r 's  p atien t. T h e  
m ed ica l records stated  that the patien t w a s neither a tten tiv e  n or  c o o p e r a tiv e  d u rin g  the in itia l m en ta l 
status ex a m . S in c e  the patien t co u ld  not participate in  that e x a m , the m ed ica l r e v ie w e r  d e term in ed  
that h yp n oth erap y treatm ent w a s  not m e d ic a lly  n ecessa ry , r ea so n a b le , or  appropriate fo r  a 9 5  year  
o ld  A lz h e im e r ’s patient.

U n s u p p o r te d  s e r v ic e s  represented  the largest error ca teg o ry  in three o f  the la st 5 years. In F Y  2 0 0 0 , th ey  
a cco u n ted  for an estim a ted  S 4 .3  b illio n  in im p rop er p aym en ts. S u ch  se r v ic e s  in c lu d e  th o se  w h ere  there is  
in su ffic ie n t d ocu m en ta tion  to d eterm in e the patient's o v era ll c o n d itio n , d ia g n o s is , and  ex ten t o f  s e r v ic e s  
p erform ed  (S 2 .3  b illio n ) or w h ere  there w a s  n o  d o cu m en ta tio n  to  support the s e r v ic e s  p ro v id ed  (S 2  
b illio n ) . An e x a m p le  o f  u n supp orted  s e n d e e s  fo llo w s:

•  A  hosp ita l w a s  paid  $ 7 2 2  for ou tp atien t radiation therapy s e n d e e s . T h e  m ed ica l record s c o n ta in e d  
n o  d ocu m en ta tion  to support the p ro v is io n  o f  th ese  s e n d e e s . A fter  rep eated  u n su c c e ss fu l a ttem p ts to  
obtain  su ch  d o cu m en ta tion , the c la im  w a s d en ied .

C o d in g  e r r o r s  rep resen ted  $ 1 .7  b illio n  in im p rop er p aym en ts (the n et o f  u p c o d in g  and d o w n c o d in g  
errors). For m ost o f  the co d in g  errors fo u n d , the m ed ica l rev iew ers  d e term in ed  that the d o c u m e n ta tio n  
su b m itted  by prov id ers su pported  a lo w e r  reim b u rsem en t c o d e . P h y sic ia n  and in p atien t P r o sp e c tiv e  
P aym en t S y stem  (P P S ) c la im s  a cco u n ted  for o v e r  9 0  p ercent o f  the c o d in g  errors o v e r  the 5 years  
r e v ie w e d . A n e x a m p le  o f  incorrect c o d in g  in c lu d es:

•  A  h osp ita l w a s paid $ 1 9 ,4 5 2  for p ro v id in g  a d ia g n o stic  related  group  se r v ic e  to a patien t ad m itted  
w ith  a ch ro n ic  in flam ation  o f  the m em b ran e lin in g  the ab d om in a l w a ll . T h e principal d ia g n o s is  c o d e  
w a s sh o w n  as another in fec tio n . T h e  m ed ica l rev iew ers co n c lu d e d  that the d ia g n o s is  c o d e  sh o u ld  
h a v e  been related  to an in fec tio n  due to a d ia ly s is  catheter. A s  a resu lt. S 7 .1 2 5  w as d en ied .

N o n c o v e r e d  s e r v ic e s  a n d  o th e r  e r r o r s  c o n s is te n tly  co n stitu ted  the sm a lle s t  error ca teg o ry . N o n c o v e r e d  
se r v ic e s  are d e fin ed  as th ose  that M ed icare  w ill not reim burse b eca u se  the se r v ic e s  d o  not m eet M ed ica re  
reim b u rsem en t rules and regu la tion s. S u ch  se r v ic e s  in c lu d e  m o st rou tin e  p h y sica l ex a m in a tio n s; ey e  and  
ear e x a m in a tio n s  to prescribe or to fit g la s se s  or  hearing aids; and, m o st rou tin e  fo o t carc.

S in c e  w e  d e v e lo p e d  the first error rate for F Y  1 9 9 6 , H C F A  has c lo s e ly  m o n ito red  M ed ica re  p a y m en ts  and  
has institu ted  appropriate corrective  a c tio n s . T h e  H C F A  has a lso  w o rk ed  w ilh  p rov id er  g rou p s to c la r ify
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reim b u rsem en t ru les and  to im press upon h ea lth care  prov id ers the im p ortan ce  o f  fu lly  d o c u m e n tin g  
se r v ic e s . A d d itio n a l in itia tiv e s  on the part o f  the C o n g r e ss , H C F A , the D ep a rtm en t o f  J u stice , and  the  
O ffic e  o f  In sp ector  G en era l have fo c u se d  reso u rces on  p reven tin g , d e tec tin g , and  e lim in a tin g  fraud and  
ab u se . A ll o f  th ese  e ffo r ts , w e  b e lie v e , h a v e  con tr ib u ted  to red u cin g  the im p rop er  p a y m en t rate b y  a lm o st  
h a l f - -  from  S 23  b ill io n , or about 14 p ercent o f  M ed ica re  program  ex p en d itu res , in  F Y  1 9 9 6  to  S I  1.9  
b illio n , or about 6 .8  p ercen t o f  the S 1 7 3 .6  b illio n  in  M ed icare  p aym en ts, in  F Y  2 0 0 0 .

T h e  d ecrease  in  im p ro p er  paym en ts has had a p o s it iv e  e ffe c t  on  M ed icare's  fin a n c ia l s itu a tio n . F rom  1991  
to  1 9 9 6 , the C o n g r e ss io n a l B u d get O ff ic e  (C B O ) rep orted  that M ed icare's  rate o f  in fla tio n  a v era g ed  1 0 .9  
p ercent per year, r  F Y  1 9 9 8 , the rate o f  in fla tio n  fo r  :he M ed icare  fe e -fo r -se r v ic e  p rogram  d rop p ed  to  the  
lo w e s t  in the program 's en tire  h istory  (s in c e  1 9 6 5 ) - -  1 .5  percent. O v era ll, C B O  c a lc u la te d  the a v era g e  
M ed icare  in fla tion  rate f c  F Y  1997 to F Y  2 0 0 0  at 3 .2  percent. C B O  c o m m e n te d  that: "M ost o f  th e  d e c lin e  
can be ex p la in ed  by a sf. ng effort to  en su re  c o m p lia n c e  w ith  p aym en t rules."  (T h e B u d g e t  and E c o n o m ic  
O u tlook : F isca l Y ears 2  >02-2011, C B O , January 2 0 0 1 )

A s  o f  1 9 9 6 , the T ru stees  o f  the M ed icare  Part A  T rust F u n d  p rojected  that the T ru st F u n d  w o u ld  b e  
in so lv e n t in 1 9 9 9 . H o w e v e r , o v er  the past 5 years, the T ru stees  h ave ex te n d e d  th e ir  e s t im a te  o f  the  
fin an cia l life  o f  the T ru st Fund by 3 0  years, from  1 9 9 9  until 2 0 2 9 . O n e o f  the p rim ary  c o n tr ib u tin g  fa c to rs  
c ite d  by the T ru stees h as b een  "the c o n tin u in g  e ffo r ts  to co m b a t fraud and abuse."  (S ta tu s  o f  the S o c ia l  
S ecu r ity  and M ed ica re  P rogram s, T ru stees  A n n u a l R ep ort, M arch 1 9 9 9 ) . W e  b e lie v e  that th e se  p o s it iv e  
e c o n o m ic  fin d in g s w ith  resp ect to the Financial in teg r ity  o f  the M ed icare  program , w h ic h  w ill  p o s it iv e ly  
im p act on both taxp ayers and b en efic ia r ies , are d u e in  large part to the fact that the v a s t  m ajor ity  o f  h ea lth  
care providers are e n g a g e d  in su b m ittin g  accurate c la im s  to  H C F A  and p ro v id in g  h ig h  q u a lity , m e d ic a lly  
n e c e s sa iy  serv ices .

INAPPROPRIATE M EDICARE AND M EDICAID PAYM ENTS

N u m ero u s O IG  au d its and  in v estig a tio n s  h a v e  rev ea led  in stan ces w h ere  an tiq u ated  an d  c o m p le x  c o m p u te r  
sy stem s h ave resu lted  in  inappropriate p aym en ts b e in g  m ad e on b eh a lf  o f  M ed ica re  b e n e fic ia r ie s  and  
M ed ica id  rec ip ien ts. S e v era l recent O IG  au d its and in sp ec tio n s  ex a m in ed  w h eth er  th e  M ed ica re  o r  
M ed ica id  p rogram s w e r e  b e in g  b illed  fo r  se r v ic e s  w h ich  occurred  after the date o f  a b en e fic ia ry 's  d ea th  and  
w h eth er  th ese p rogram s w ere  paying  for  su ch  se r v ic e s . W e h ave a lso  recen tly  c o m p le te d  w o rk  to  id e n t ify  
inappropriate p a y m en ts  m ad e on b e h a lf  o f  in carcerated  M ed icare  b en e fic ia r ie s .

P aym en ts M ade on  B e h a l f  o f  D eceased  B ene fic ia ries

M e d ic a r e  S e r v ic e s :  In ou r  in sp ectio n , M edicare P aym ents fo r  Services A fte r  D ate  o f  D eath  
(O E I-0 3 -9 9 -0 0 2 0 0 ) , w e  fo u n d  that M ed icare  paid  an estim a ted  S 2 0 .6  m illio n  in 1 9 9 7  fo r  s e r v ic e s  that 
started after a b en efic ia ry 's  d ate o f  death . T h e se  p a y m en ts  w ere  m ad e b eca u se  o f  sev era l sy ste m  p r o b le m s. 
A p p ro x im a te ly  $ 1 2 .6  m illio n  w as p a i.‘ ' ja u se  M ed icare  had not yet r e c e iv ed  b e n e fic ia r y  date o f  death  
in form ation  from  the S o c ia l S ecu rity  A d m in istra tio n  (S S A )  M aster B en e fic ia ry  R eco rd  at the tim e the  
c la im  w a s p ro cessed . F o r  e x a m p le , for o n e  b en e fic ia ry  w h o  d ied  in M ay  1997 , H C F A  d id  not r e c e iv e  the  
date o f  death in fo rm a tio n  until O ctob er  1997 . T h is  d e la y  a llo w e d  three m on th s o f  rental p a y m en ts  for a 
n eb u lizer  to be pc ' in J u n e , Ju ly , and A u g u st 1997 .

T h e rem ain in g  S8 m illio n  w a s paid for se r v ic e s  w h ere  the b en eficiary 's date o f  death  w a s  in its sy s te m  at 
the tim e the c la im  w a s p r o c e sse d  and ap p roved  for p aym en t, but H C F A 's C o m m o n  W o rk in g  F ile  sy s te m ,  
the sy stem  u sed  b y  f isca F tm em w d ia r ies  and carriers to p rocess fe e -fo r -se r v ic c s  c la im s , d id  not p rev en t the  
c la im s from  b e in g  paid . O v er  h a lf o f  the $8  m illio n  w a s for durable m ed ica l eq u ip m en t c la im s . For  
e x a m p le , for o n e  b e n e fic ia r y  w h o  d ied  in N o v e m b e r  1 9 9 7 , H C F A  rece iv ed  the date o f  d ea th  in fo rm a tio n  in
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that sa m e  m onth . H o w e v e r , in January 1 9 9 8 , H C F A  p aid  c la im s  on  b e h a lf  o f  that b en e fic ia ry  for d urab le  
m e d ic a l eq u ip m en t item s w ith  s e n d e e  dates in  D e c e m b e r  o f  1997 .

W e  a lso  fou n d  so m e  p a y m en ts  for se r v ic e s  w h ere  H C F A 's E n ro llm en t D a ta b a se , w h ich  c o n ta in s  
e n titlem en t data fo r  M ed ica re  b en e fic ia r ie s , and the C o m m o n  W o rk in g  F ile  co n ta in ed  d ifferen t d a te s  o f  
death . In o n e  e x a m p le , a b en e fic ia ry  r e c e iv ed  fo u r  se r v ic e s  re la tin g  to a m b u la n ce  transport o n  M a y  12. 
1 9 9 7 . A lth o u g h  data from  the E n ro llm en t D a ta b a se  in d ic a te d  that the b e n e fic ia r y  d ied  o n  M a y  9 , 1 9 9 7 , th e  
C o m m o n  W o rk in g  F ile  c o n ta in ed  a d ifferen t date o f  death  o f  M a y  13 , 1 9 9 7 . In su ch  e x a m p le s , w e  fo u n d  
n o  in d ica tio n  o f  w h ic h  f ile  co n ta in ed  the accurate date o f  d eath  and th erefore  d o  not k n o w  w h eth er  o r  n ot  

th e  c la im s  w ere  p aid  in  error.

A s a esult o f  our f in d in g s , w e  reco m m en d ed  that H C F A  req u ire con tractors to c o n d u ct annual 
p o st-p a y m en t r e v ie w s  to id en tify  and reco v er  p a y m en ts  m a d e  for s e r v ic e s  after  death; r e v ise  th e ir  C o m m o n  
W o rk in g  F ile  sy s te m  ed it to  en su re  that durable m ed ica l e q u ip m e n t p a y m en ts  are not m ad e  fo r  d e c e a se d  
b en efic ia r ies; and p e r io d ic a lly  r e c o n c ile  date o f  death in fo rm a tio n  b e tw een  the E n ro llm en t D a ta b a se  and  
C o m m o n  W o rk in g  F ile s . In January 2 0 0 1 , H C F A  im p le m e n te d  the sy ste m  c h a n g e  n e c e ssa r y  to  r e v ise  the  
C o m m o n  W o rk in g  F ile  ed its  to p reven t p aym en t o f  durable m ed ica ' eq u ip m en t se r v ic e s  b ille d  after the  
b en efic iary 's date o f  death . H C F A  has a lso  recen tly  is su e d  in stru c tio n s  to  M ed ica re  co n tra cto rs req u ir in g  
th em  to co n d u ct the n ec e ssa r y  post-p ayrn en t r e v ie w  a c tiv it ie s  to  id e n tify  p a y m en ts  m ad e on  b e h a lf  o f  
d e c e a se d  b e n e fic ia r ie s . H o w e v e r , H C F A  in d ica ted  that there is  n o  w a y  to  sy s te m a tic a lly  co m p a re  the  
E n ro llm en t F ile  and  C o m m o n  W o rk in g  F ile  to d eterm in e  w h ic h  date o f  death  is  accu rate w ith o u t a m an u a l  
rev iew ; therefore, th e y  w ill n eed  to  take in to  a cco u n t con tractor  w ork load  w h ile  im p le m e n tin g  thi.. 
reco m m en d a tio n .

M e d ic a id  S e r v ic e s :  In 1 9 9 4 , the O IG  began  an in it ia tiv e  to w o rk  m o re  c lo s e ly  w ith  S ta te  A u d ito rs  in  
r e v ie w in g  the M e d ic a id  program . T hrough  th is in it ia tiv e , the O IG /S ta te  A u d it P artnersh ip  P lan  w a s  
d e v e lo p e d  to ex p a n d  M e d ic a id  program  audits and  a llo w  S ta te  A u d itors to a p p ly  m e th o d o lo g ie s  w e  h a v e  
s u c c e s s fu lly  u sed  in ou r M ed ica re  aud its. A s  an e x a m p le , the S ta te  o f  O h io 's O ff ic e  o f  the A u d ito r  
ex a m in e d  w h eth er  M e d ic a id  w a s p a y in g  for s e r v ic e s  on  b e h a lf  o f  d e c e a se d  r ec ip ien ts  (P aym en ts  f o r  
M edica id  Services to  D eceased  R ecip ien ts, A -0 5 -0 0 -0 0 0 4 5 ) .  T h e  audit d e term in ed  that, d u rin g  a p er io d  o f  
a lm o st 6  years, the O h io  D ep artm en t o f  H um an S e r v ic e s  (O D H S ) p a id  $ 8 2  m illio n  for s e r v ic e s  to  
M e d ic a id  rec ip ien ts a fter  the rec ip ien ts' date o f  death . T h is  a m o u n t c o n s is te d  o f  1 1 5 ,0 0 0  p a y m en ts  to  o v e r  
4 ,0 0 0  d ifferen t p ro v id ers fo r  s e r v ic e s  p rov id ed  to a lm o st 2 7 ,0 0 0  apparently  d e c e a se d  r ec ip ien ts . T h e  
av era g e  tim e to d isc o v e r  and  re c o v e r  an o v erp a y m en t w a s  ju s t  o v e r  f iv e  m o n th s after  the rec ip ien t's  d ate  o f  
d eath . A b ou t 93  p ercen t o f  the u n reco v ered  p aym en ts w ere  in  four c a teg o r ie s  o f  serv ice : sk ille d  n u rsin g  
fa c ility  (7 5  p ercent o f  the u n reco v ered  p a y m en ts), in term ed ia te  care fa c ility  (7  p ercen t), p h arm acy  (6  
p ercen t), and durab le m ed ica l eq u ip m en t (5  percen t).

S u b seq u en t an a ly sis  b y  the O h io  D ep artm en t o f  H um an S e r v ic e s  co n firm ed  that in fo rm a tio n  in  the  
M e d ic a id  recip ien t m a ster  f ile  is  not a lw a y s accurate. O h io  au d itors d eterm in ed  that a lm o st 3 0  p ercen t o f  
3 4 ,3 3 0  M ed ica id  rec ip ien ts  w h o  d ied  during 1 9 9 7 , acco rd in g  to  the O h io  D ep artm en t o f  H ea lth 's V ital 
S ta tis t ic s  file , d id  n o t h a v e  a date o f  death en tered  on the rec ip ien t m aster  f ile  (m ea n in g  that p rov id ers  
c o u ld  s till b ill and b e  re im b u rsed  for M ed ica id  se r v ic e s ) . M o reo v er , 4 .6  percen t o f  the 2 4 ,4 6 3  rec ip ien ts  
w h o  had a date o f  death  on  the rec ip ien t m aster  f i le  had a death  date that d iffered  from  the V ita l S ta t is t ic s  
death  date by m ore than o n e  day.

T h e O ffic e  o f  the A u d ito r  reco m m en d ed  that the O h io  D ep artm en t o f  H u m an  S e r v ic e s  re c o v e r  the  
o u tstan d in g  am ou n t w trerrfeasitfte' and co st  e f fe c t iv e , m ake c o rrectio n s  to prevent add ition a l o v e r p a y m e n ts  
from  b e in g  m ade for d e c e a se d  rec ip ien ts , and se e k  le g is la t iv e  auth ority  to d e v e lo p  and ap p ly  sa n c tio n s  
aga in st p rovid ers w h o  d o  not t im e ly  report a recip ien t's  death  or  w h o  bill for or retain unearned
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reim b u rsem en ts. T h e  S tate has n o w  r eco v ered  all o f  th e  o v erp a y m en ts  id e n tif ie d  in th is  audit.

P aym en ts  M a d e  on B e h a l f  o f  In ca rcera ted  B en e fic ia r ies

M edicare Paym ents: W e are currently  co n d u c tin g  a se r ie s  o f  audits on  M ed ica re  p a y m en ts  p r o v id e d  on  
b e h a lf  o f  b en e fic ia r ie s  w h o  w ere in the c u s to d y  o f  F ed era l, S ta te , or  lo c a l la w  e n fo r c e m en t a g e n c ie s  at the 
tim e  s e n d e e s  w ere  p rov id ed . U n d er current F ederal la w  and reg u la tio n s, p a y m en ts  for su c h  s e n d e e s  are 
g en era lly  u n a llo w a b le . T h e  S tate or  o th er g o v ern m en t c o m p o n e n t o p era tin g  the p rison  is  p resu m ed  to  be  

resp o n sib le  for the m ed ica l n eed s  o f  its p rison ers.

T h e  rules for d eterm in in g  w h eth er  M ed ica re  v /ill pay  are c o m p le x  and a d m in istra tiv e ly  c u m b e r so m e . 
U n d er  se c tio n s  1 8 6 2 (a )(2 )  and  (3 )  o f  the S o c ia l S ecu r ity  A c t , the M ed ica re  program  w ill  not p a y  for  
s e n i c e s  i f  the b en efic ia ry  has n o  leg a l o b lig a tio n  to  p a y  fo r  the s e n i c e s  and i f  the s e n i c e s  are p a id  fo r  
d irectly  or in d irec tly  b y  a g o v ern m en ta l en tity . R e g u la tio n s  at 4 2  C o d e  o f  F ed era l R e g u la tio n s  (C F R )
4 1 1 .4 (b )(1 ) and (2 ) state the M ed ica re  program  m ay n o t p a y  fo r  se r v ic e s  p ro v id ed  to  b e n e fic ia r ie s  w h o  are 
in the cu sto d y  o f  penal au th orities unless  the au th orities requ ire that all in d iv id u a ls  p ay  fo r  such  s e r v ic e s  
and en fo rce  that req u irem en t b y  p u rsu ing  c o lle c t io n  fo r  rep aym en t. T h e  S ta te  or o th er  G o v ern m en t  
co m p o n en t op eratin g  the p rison  is  p resu m ed  to  b e r e sp o n s ib le  for  the m ed ica l n e e d s  o f  it s  p r ison ers. 
A cco rd in g  to H C F A ’s p roced u ral m an u a ls fo r  its  con tractors, th is is  a reb u ttab le  p resu m p tio n  that m a y  b e  
o v e r c o m e  o n ly  at the in it ia tiv e  o f  the G o v ern m en t en tity . T h e  en tity  m u st e sta b lish  that it  e n fo r c e s  the  
requ irem ent to pay b y  b illin g  and se e k in g  c o lle c t io n  fro m  all in d iv id u a ls  in cu sto d y , w h eth er  in su red  o r  
uninsured , w ith  the sa m e  v ig o r  it pursues the c o lle c t io n  o f  o th er  d eb ts. It m u st pursue c o lle c t io n , in c lu d in g  
the f ilin g  o f  la w su its  to ob ta in  lien s  a g a in st an in d iv id u a l's  a sse ts  o u ts id e  the p rison  and in c o m e  fro m  
n on -p rison  sou rces.

T h e  S o c ia l S ecu r ity  A d m in istra tio n , on the o th er  hand has a s im p le  ru le regard in g  p a y m e n ts  to p r iso n e r s .
A person's S o c ia l S ecu rity  b en e fits  are su sp en d ed  i f  h e /sh e  is  incarcerated  fo r  a m on th  or  m ore.

In ou r report R eview  o f  M edicare P aym ents f o r  Services P ro v id ed  to Incarcera ted  
B enefic iaries(A -04-00-05568), w e  found  that the M ed ica re  program  is  v u ln era b le  to  im p rop er  p a y m en ts  
for  se r v ic e s  p ro v id ed  to  incarcerated  b en e fic ia r ie s . A cc o r d in g  to data p ro v id ed  to us b y  th e  S S A , th ere  
w ere  3 8 ,6 0 0  S o c ia l S ecu r ity  b e n e fic ia r ie s  en titled  to M ed ica re  w h o  w ere  in carcerated  as o f  Ju ly  2 0 0 0 . W e  
u sed  th is data to d eterm in e w h eth er  M ed ica re  c la im s  h a v e  b een  paid on  b e h a lf  o f  an y  o f  th e se  b e n e fic ia r ie s  
d u rin g  C alendar Y ears 19 9 7  through 1 9 9 9 . T o  date, w e  h a v e  id en tified  $ 3 2  m illio n  in  M ed ica re  
fe e -fo r -se r v ic e  p aym en ts on  b e h a lf  o f  7 ,4 3 8  in carcerated  b e n e fic ia r ie s  d u rin g  C a len d ar Y ears 1 9 9 7  through  
1 9 9 9 . W e a lso  fou n d  that s o m e  in carcerated  b en e fic ia r ie s  w e r e  en ro lled  in M ed ica re  m a n a g ed  care p lan s  
d u rin g  their incarceration .

W e are in the p ro cess  o f  d eterm in in g  the am ou n t o f  M ed ica re  p aym en ts m ad e  on b e h a lf  o f  in carcerated  
b en efic ia r ies  w h ich  m ay b e  im proper. W e are co n cern ed , h o w e v e r , b eca u se , in g en era l, n o  M ed ica re  
p aym en ts sh o u ld  b e m ad e for se r v ic e s  rendered  to p rison ers u n le ss  certain  strict c o n d it io n s  are m et by th e  
go v ern m en t co m p o n en t ( i.e ., F ed era l, S ta te , or lo c a l)  w h ic h  op era tes the p rison . W e are n o w  d e te r m in in g  if  
the go v ern m en t co m p o n en ts  o p era tin g  p r iso n s m eet the str ic t co n d itio n s  for M ed ica re  p a y m en ts  to  be  
a llo w a b le . T h e  d e v e lo p m e n t u n d erw ay  in c lu d e s  research in g  S ta te  la w s to d eterm in e  i f  p r iso n ers are 
required to repay their m ed ica l e x p e n se s . I f  su ch  a law  e x is t s , the g o v ern m en t en tity  m ust then  p rove that it 
e n fo r c e s  this requ irem ent. E x a m p les  w e  are in v e stig a tin g  in clu d e:

•  M ed icare  paid  $ 2 5 ,4 2 3  TdTCervices to  anT hm ate ch a rg ed  w ith  k illin g  h is m other.

• In another S ta te , M ed icare  paid  a fa c ility  $ 9 7 ,2 8 3  on  b e h a lf  o f  n in e  in m ates w h o  w ere in carcerated
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for v a r io u s c r im e s  in c lu d in g  arson, a ttem p ted  assau lt, b reak in g  and en ter in g , and burglary.

T h e  H C F A  d o e s  n o t id e n tify  M ed ica re  b e n e fic ia r ie s  w h o  are in p rison , m a k in g  it v irtu a lly  im p o ss ib le  for  
M ed icare  co n tra cto rs to  p reven t im p rop er p a y m en ts . T o  m in im iz e  this r isk , w e  reco m m en d  that H C F A  
fo rm a lize  its e ffo r ts  to  ob ta in  ad d ition a l data from  S S A  in the d a ily  tra n sm iss io n  o f  en ro llm en t data, w h ic h  
id e n tif ie s  in ca rcera ted  b e n e fic ia r ie s , and d e s ig n  and im p lem en t sy stem  c o n tr o ls  in the E n ro llm en t D a ta b a se  
and C o m m o n  W o r k in g  F ile  to alert con tractors w h en  a M e d ic a r e  c la im  is  su b m itted  for s e r v ic e s  for an 
in carcerated  b en e fic ia ry . W e r e c o g n iz e  that im p le m e n tin g  the routine transfer o f  n ecessa iy ' in form ation  
from  S S A  and m a k in g  the n ec e ssa r y  sy stem  en h a n cem en ts  w ill take tim e. In the in terim , w e  reco m m en d  
that H C F A  p e r io d ic a lly  ob ta in  a f ile  on  in carcerated  b en e fic ia r ie s  for p o st-p a y m en t r e v ie w s  from  S S A  

s im ila r  to the f ile  w e  o b ta in ed  during  our r e v ie w .

M edicaid Paym ents for Inmates o f Public Institutions: W e  are in the p r o c e ss  o f  r e v ie w in g  M ed ica id  
p aym en ts for s e r v ic e s  p ro v id ed  to in m ates o f  p u b lic  in stitu tio n s. O ur in v o lv e m e n t  b egan  w ith  in form ation  
r e c e iv ed  from  the L o u is ia n a  O ff ic e  o f  L e g is la t iv e  A uditor. T h e  A u d ito r  w a s c o n c e r n e d  that the L o u isia n a  
D ep artm en t o f  H ea lth  and H o sp ita ls  w a s  in c lu d in g  the c o s t  o f  se r v ic e s  p ro v id ed  to  in m a tes in d e term in in g  
its M e d ic a id  net u n c o m p e n sa te d  care c o s ts  for d isp rop ortion ate  share h osp ita l p aym en ts m ad e to State  
o p erated  h o sp ita ls . T h e  L o u is ia n a  O ffic e  o f  L e g is la t iv e  A u d ito r  had interpreted  that n e ith er  
d isp rop ortion ate  sh are  h o sp ita l p a y m en ts  nor F ed era l fin an cia l p artic ip a tion  p a y m en ts  are a llo w a b le  for  
se r v ic e s  p ro v id ed  to  in m a tes  o f  p u b lic  in stitu tio n s , sp e c if ic a lly  p rison ers in  a p en a l in stitu tion .

B a se d  on audit w o r k  to d ate, w e  fou n d  that H C F A  has not e s ta b lish e d  a d e f in it iv e  co v e r a g e  p o lic y  that is  
co n s is te n t w ith  the in ten t o f  the g o v ern in g  sta tu te that g en era lly  p roh ib its  F ed era l fin an cia l p articipation  
p aym en ts for in m a te s  o f  p u b lic  in stitu tio n s. T h e  current M e d ic a id  c o v e r a g e  p o lic y  co n ta in s  a p ro v is io n  
a llo w in g  for F ed era l fin a n cia l p articipation  p a y m en ts  for se r v ic e s  p rov id ed  to in m ates o f  p u b lic  in stitu tio n s  
w h en  the inm ate is  an in p atien t in a m ed ica l in stitu tion . W e  b e lie v e  th is p ro v is io n  is contrary  to  the in ten t  
o f  the M ed ica id  sta tu te . W e  b e lie v e  the in tent w a s  to ensure that M ed ica id  fu n d s are not u sed  to fin a n ce  
care that has tr a d itio n a lly  b een  the re sp o n sib ility  o f  the S ta te  and  loca l g o v ern m en ts . A ls o . H C F A  has n o  
s p e c if ic  g u id a n ce  on  th e  a v a ila b ility  o f  d isp rop ortion ate  share h osp ita l p a y m en ts  to h o sp ita ls  for  
u n co m p en sa ted  ca re  p ro v id ed  to in m ates. W e e x p e c t  to c o m p le te  our r e v ie w  th is  su m m er.

O ther O IG  W ork

In ad d ition  to the im p ro p er  p a y m en ts  d escr ib ed  a b o v e , w e  h a v e  a lso  d on e  e x te n s iv e  w ork  through audits  
and in sp e c tio n s  to id e n t ify  d u p lica te  p aym en ts m a d e  in the M ed ica re  and M ed ica id  program s. For  
e x a m p le , w e  h a v e  e x a m in e d  i f  M ed ica re  fe e -fo r -se r v ic e  p a y m en ts  w ere m ade on  b eh a lf o f  b en efic ia r ies  
en ro lled  in M ed ica re  m a n a g ed  care p lan s. T h is  w o rk  in v o lv e s  id en tifica tio n  o f  sp e c if ic  o v erp a y m en ts, as 
w e ll as id en tif ica tio n  o f  th e  sy ste m  v u ln era b ilitie s , w h ich  h a v e  a llo w e d  su ch  p a y m en ts  to occur. 
A d d itio n a lly , w e  h a v e  w ork  u n d erw ay  to id en tify  w h eth er  M ed ica re  p a y m en ts  are b ein g  m ade on b eh a lf o f  
d ep orted  a lien s. Prelim inary' resu lts  in d ica te  that su ch  p aym en ts are b e in g  m ad e.

TA NF BEN EFIC IA R IES WHO ARE FUG ITIVE FELONS

T h e p rob lem s o f  e n su r in g  the ap p rop ria ten ess o f  p aym en ts in a c o m p le x  program  en v iron m en t are nol 
lim ited  to M ed ica re  and  M ed ica id . T h is  is illu stra ted  in  the fo llo w in g  accou n t o f  in co m e a ssista n ce  
p aym en ts w h ich  w c  d isc o v e r e d  w ere  b e in g  m ad e to fu g itiv e  fe lo n s .

T he U .S . D ep artm en t-oF H ea lttrW id  H u m an  S e n i c e s .  A d m in istra tion  for C h ild ren  and F a m ilie s , O ffice  ot 
F a m ily  A ss is ta n c e , o v e r s e e s  the T em p orary  A ss is ta n c e  for N e e d y  F a m ilie s  (T A N F ) program . T h e Personal 
R e sp o n s ib ility  and W ork  O p p ortu n ity  R e c o n c ilia t io n  A ct o f  1 9 9 6  in creased  the f le x ib ility  o f  the S tates in



mariganospeech hnp://oi2.hhs.eo\.r?ading':esu.uon> 1001 ir.rr.L'-i

op eratin g  the T A N F  program . T h e  A ct a llo w s  S ta tes to p ro v id e  a ss is ta n c e  so  that ch ildren  m a y  be cared  
for in  their o w n  h o m e; p ro m o te  jo b  preparation , w ork  and m arriage; p reven t and  reduce the in c id e n c e  o f  
o u t-o f-w e d lo c k  p reg n a n c ie s; and  en cou rage  the form ation  and m a in ten a n ce  o f  tw o  parent fa m ilie s . S e c t io n  
4 0 8  o f  the A c t  id e n tif ie s  p ro h ib itio n s  and  o th er  req u irem en ts fo r  the T A N F  program  in c lu d in g  a 
requirem ent that S ta te s  n o t u se an y  part o f  the grant to  p ro v id e  a ss is ta n c e  to  a n y  in d iv id u al w h o  is f le e in g  
to  a v o id  p ro secu tio n , c u s to d y  or  c o n fin e m e n t after c o n v ic t io n  fo r  a  fe lo n y , as d e fin ed  under the la w s o f  the  

p lace  from  w h ich  th e  in d iv id u a l fle e s .

P roject C o m h u sk er  is  an in it ia t iv e  o f  our O ff ic e  to reduce frau d u len t T A N F  p aym en ts in the m etrop o litan  
area o f  O m aha, N eb rask a . T h is  is  the first su ch  jo in t  p roject w e  h a v e  undertaken  w ith  loca l la w  
en fo rcem en t to id e n tify  in d iv id u a ls  w ith  fe lo n y  fu g itiv e  w arrants w h o  are r ec ip ien ts  o f  fed eral a ss is ta n ce  in  
v io la tio n  o f  the W elfa re  R e fo r m  A c t o f  1 9 9 6 . A s  part o f  th is e ffo r t, the a c t iv e  fe lo n y  w arrants for  D o u g la s  
C ou n ty , in c lu d in g  O m ah a , w ere  m a tch ed  w ith  the a c tiv e  T A N F  b e n e fic ia r y  f i le s  m ain ta in ed  b y  the 
N eb rask a D ep artm en t o f  H ea lth  and H um an S e r v ic e s . T h is  co m p u te r  m atch  p rod u ced  6 4  w a n ted  
in d iv id u a ls .

On M arch 21 and  2 2 , 2 0 0 1 , O IG  agents a ss is ted  the D o u g la s  C o u n ty  S h e r if f s  O ff ic e  and the O m ah a P o lic e  
D epartm ent in the arrest o f  2 4  in d iv id u a ls  w an ted  for fe lo n ie s  c o m m itte d  in th e ir  ju r isd ic tio n . T h e se  arrests  
w ere m ade p o ss ib le  b e c a u se  o f  the co o p era tio n  o f  the N eb ra sk a  D ep a rtm en t o f  H ea lth  and H u m an  
S e r v ic e s , loca l p o lic e  and O IG . T w e lv e  ad d ition a l arrests w e r e  m a d e  w ith o u t O IG  assista n ce .

T he m ajority o f  the arrested  su b jec ts  w ere  w a n ted  for n o n -v io le n t  cr im es , su ch  as fe lo n y  th eft, bad  c h e c k s ,  
burglary and c r im e s  a g a in st property. T hree su b jects  w ere  arrested  on  w arrants fo r  assau lt, o n e  w ith  a 
d ea d ly  w eap on . S p e c if ic  in fo n n a tio n  co n cern in g  so m e  o f  the arrests are id e n tif ie d  b elow :

•  A  subject w a s  arrested  and fou n d  to h a v e  three S o c ia l S e c u r ity  cards in  an oth er in d iv id u a l's  n am e.
H e a lso  had  a birth c e r tif ica te  in that sub ject's nam e w ith  tw o  passp ort p h o to s  c f  h im se lf . T h is  
in form ation  w a s  sen t to  the S o c ia l S ecu r ity  A d m in istra tio n , O ff ic e  o f  In sp ecto r  G en era l, O ff ic e  o f  
In v estig a tio n s.

• A n  in d iv id u a l w a s  arrested  and fou n d  to  be in p o sse s s io n  o f  b lack  tar h ero in .

• U p on  req u est, an in d iv id u a l present during the arrest o f  a T A N F  rec ip ien t p roduced  id e n tif ic a tio n . A  
ch eck  o f  la w  en fo r c e m en t record s sh o w e d  lhat the in d iv id u a l w a s  cu rren tly  w an ted  in L o u is ia n a  for  
fa ilure to p ay  court ordered  ch ild  support. H e w a s su b se q u e n tly  a tte s ted  on  that charge.

B e c a u se  o f  the s u c c e s s  o f  th is  e ffo r t, w e  are c o n s id e r in g  rep lica tin g  th is type o f  jo in t  in itia tiv e  in the 
future.

M ODERNIZING D EPA R TM EN T INFRASTRUCTURE

T h e Secretary  o f  the D ep a rtm en t o f  H ealth  and H um an S e r v ic e s  has n am ed  reform in g  the m a n a g em en t o f  
the D epartm ent's o p era tio n s  as o n e  o f  h is top priorities. S p e c if ic  p riorities in c lu d e  im p rov in g  the  
m an agem en t o f  H C F A  and m a k in g  appropriate in v estm en ts  in D ep artm en t m an a g em en t and infrastructure.

Im prove  the M a n a g e m e n t o f  th e  H ea lth  Care F in a n c in g  A d m in is tr a tio n : . T h e  d em an d s on H C F A  h ave  
grow n d ram atica lly  in  the last few  years. O n the o n e  hand, the a g e n c y  n eed s a d eq u ate  resou rces to  
su c c e s s fu lly  a d m in is te w h e -M e d w a r e , M ed ica id ,-an d  S tate C h ild ren 's H ealth  Insurance program s; on  the  
other hand, it m ust b e r e c o g n iz e d  that p atien ts, p rov id ers and S ta tes  h ave le g it im a te  co m p la in ts  about the  
sco p e  and c o m p le x ity  o f  the reg u la tio n s and p ap erw ork  that g o v ern  th ese  program s. T h e D ep artm en t has
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therefore begu n  a th orough  ex a m in a tio n  o f  H C F A 's m is s io n s , its c o m p e tin g  d em a n d s , and  its resou rces.

In ve s t in  D ep a rtm en t M a n a g e m e n t a n d  In fra s tru c tu re :  T h e  S ecretary  has n o te d  that o n e  o f  the m ajor  
c h a lle n g e s  in a large, d ecen tra lized  D epartm ent su ch  as H H S  is  f in d in g  w a y s to  b rin g  to g e th er  d iv erse  
a c tiv it ie s  and to d e v e lo p  co o rd in a ted  sy stem s for m a n a g in g  its program s.

In the area o f  fin an cia l m a n a g em en t, the Secretary  has p ro p o sed  an a d d ition a l S 5 0  m illio n  in v e stm e n t in a 
u n ified  fin an cia l a cco u n tin g  sy stem . T h e  O IG  h as fou n d  m ajor p ro b lem s w ith  th e  D ep artm en t's  current 
sy ste m  structure, w h ich  in v o lv e s  separate acco u n tin g  sy s te m s  op erated  b y  m u lt ip le  a g e n c ie s . D ep a rtm en t  
plans to  rep lace  th ese  antiquated  sy stem s w ith  o n e  or tw o  u n ified  fin a n cia l m a n a g em en t sy s te m s  sh o u ld  
h elp  to  in crease  stan d ard iza tion , red u ce secu rity  r isk s, and a llo w  H H S  to p ro d u ce  t im e ly  and reliab le  
fin an cia l in form ation  n eed ed  for m an agem en t d e c is io n -m a k in g , and  p ro v id e  a c c o u n ta b ility  to  the extern a l 

cu sto m ers.

In the in form ation  te c h n o lo g y  arena, the Secretary  has p ro p o sed  $ 3 0  m illio n  to  im p r o v e  in form ation  
te c h n o lo g y  sy stem s through  in v estm en ts  in the In form ation  T e c h n o lo g y , S e c u r ity  and  In n o v a tio n  F und. A s  
se e n  in m y  e x a m p le s  today, th ese  sy stem s are h ig h ly  an tiq u ated , in c o m p a tib le , a n d  v u ln era b le  to  
ex p lo ita tio n . T h e  S ecreta ry  has p ro p o sed  that fu n d s w o u ld  b e  u sed  to  im p le m e n t an E nterprise  
Infrastructure M a n a g em en t approach  across the D ep artm en t that w o u ld  m in im iz e  v u ln e r a b ilit ie s  w h ile  
m a x im iz in g  c o s t  sa v in g s  and the ab ility  to share in form ation .

W e  fu lly  support th ese  p ro p o sa ls  and co n tin u e  to p ro m o te  a d eq u ate  dep artm en ta l re so u rces  to  en su re  
e ff ic ie n t  and e f fe c t iv e  c la im s  p ro cess in g , p o lic y  d e v e lo p m e n t and reg u la tio n , and  q u a lity  a ssu ra n ce . W e  
rem ain co n cern ed  that the cu rren tly  inadequate internal co n tro ls  le a v e  tne M e d ic a r e  program  v u ln era b le  to  
p otentia l lo ss  o f  fu n d s, m issta ted  fin an cia l sta tem en ts, d isc lo su r e  o f  s e n s it iv e  in fo rm a tio n , and d isru p tio n  
o f  critica l c la im  p ro cess in g . Further, o u t-o f-d a ’e  and o v e r ly  c o m p le x  co m p u ter  s y s te m s  are n o t a d eq u a te ly  
p reven tin g  inappropriate program  p aym en ts.

O ver the past 5  years, the T ru stees  have ex ten d ed  their e s tim a te  o f  the fin a n c ia l l i f e  o f  the T ru st F und  b y  
3 0  years, from  1 9 9 9  until 2 0 2 9 . T h e  exp an d ed  s o lv e n c y  p ro jectio n  p ro v id es a w in d o w  o f  o p p o rtu n ity  to  

d e v e lo p  a departm ental te c h n o lo g y  infrastructure for the 2 1 st cen tu ry . O v er  t im e , su ch  an in v e stm e n t w il l  
lead  to further sa v in g s  — b y  red u cin g  paym ent errors o f  all ty p es and b y  m a k in g  program  o p era tio n s m ore  
e ffic ie n t.

T h is  c o n c lu d e s  m v  testim on y . I w o u ld  be h ap p y  to  a n sw er  any q u e stio n s .

http://oig.hhs.eov/rcadjng/iesuinony/200l/mni04250
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In 2 0 0 1  and 2 0 0 2 , C M S  form ally  so lic ite d  sta te  d irectors to  p a rtic ip a te  in  the M e d ic a id  
p aym en t a ccu ra cy  m ea su rem en t (P A M ) d em o n stra tio n  project. E ig h t sta tes  p a rtic ip a ted  in  
the 2001  P A M  p ro ject, and 15 sta tes are p artic ip a tin g  in the p ro jec t th at b eg a n  in 2 0 0 2 .  
P articip atin g  sta tes  rece i 'ed reim b u rsem en t for 100%  o f  the total P A M  P roject c o s ts  in  the  
first year , and 100%  in th e  seco n d  year for th o se  s ta te s  w h o  p ilo te d  the C M S  P A M  M o d e l. 
A la sk a ’s D M A  did not ap p ly  for grants in eith er year.

In our v ie w , the m ea su rem en t o f  im proper p a y m en ts  sh o u ld  b e an in tegra l part o f  program  
in tegrity , d irec tin g  m a n a g em en t to areas lhat m o st n eed  a tten tio n  and g u id in g  co rrectiv e  
action . M a n a g em en t ca n  target h igh -r isk  areas and fo c u s  lim ited  r e so u r c e s  w h ere  the grea test  
im p act can  b e m a d e . A n  o n g o in g  p er io d ic  m ea su rem en t o f  p a y m e n t a ccu ra cy  c a n  be a 
va lu a b le  to o l in ev a lu a tin g  the e f fe c t iv e n e s s  c f  in tern a l con tro ls.

D M A  sh o u ld  se e k  P A M  fu n d in g , or fa ilin g  that, c o n s id e r  c o n d u c tin g  th e  stu d y  u s in g  the  
P A M  m e th o d o lo g y . T h e  fin d in gs from  su ch  an effort co u ld  se r v e  a s  a b a se lin e  for  
e sta b lish in g  b en ch m ark s for a s s e s s in g  current perform an ce and for se ttin g  future  
p erform an ce g o a ls , thus in creasin g  a g e n c y  a cco u n ta b ility . U n d ersta n d in g  th e  ex ten t o f  
Im proper M ed ica id  p a y m en ts  w o u ld  fa c ilita te  d iv is io n  p o lic y m a k e r s ’ a b ility  to ev a lu a te  the 
e f fe c t iv e n e s s  and e f f ic ie n c y  o f  program  in tegrity  e ffo r ts . A s  su ch , th e  L eg is la tu re  and D M A  
sh o u ld  c o n s id e r  the d e crea se  in su b m iss io n  o f  in a d eq u a te ly  d o c u m e n te d  c la im s as a m iss io n  
and m ea su re  for the a g e n c y  (S e e  R eco m m en d a tio n  N o . 13).

R ecom m en d ation  N o . 7

D M A ’s  d irector sh ou ld  provide for a fu ll-tim e, on u oiim  serv ice  provider audit fu n ction .

A s  d iscu ssed  and referred to in various parts o f  the co n c lu s io n s  sec tio n  o f  this report, D M A  
funded a contract for provider audits in the a g e n c y ’s FY  98 , F Y  9 9 , and F Y  0 0  operating  
budgets. T h e se  au d its w ere  con d u cted  b y  the D e lo itte  and T o u ch e  C o n su lt in g  G roup (D & T )  
for a total c o s t  o f  a b o u t $ 1 .5  m illio n . D & T  id en tified  o v er  $ 8  m illio n  in  q u estio n ed  c o s ts  in 
173 con tract aud its. A s  o f  2 0 0 2 , the au d its  had con trib u ted  to the r e c o v e ry  o f  $ 2 .2  m illio n  in 
im proper c la im  p a y m en ts .

In a d d itio n  to the reco v ery  m ade o f  im proper M ed ica id  p aym en ts, an  aud it p resen ce  p ro v id es  
an im portant p o stp a y m en t control fu n ctio n . A n  audit fu n ction  p ro m o tes  a w a ren ess  on  the part 
o f  p ro v id ers to th e  im portance o f  su b m ittin g  b ill in g s  in a cco rd a n ce  w ith  esta b lish ed  
reg u la tio n s and  p rov id er  m anual g u id a n ce . T h e  $ 1 .5  m illio n  ap p rop ria tion  rep resen ted  ju st  
o v er  o n e-ten th  o f  o n e  p ercen t o f  the M ed ica id  p ro g ra m ’s ex p en d itu res  d u rin g  the sa m e tim e

Some experts suggest that a statistically valid estmiatc o f  fraud might not be possible at all, given the covert nature 
and level o f  evidence necessary to meet the legal definition o f  fraud. In addition, methods to establish fraud might 
be considerably different than those used to detect other payment errors. Any estim ates o f  the rate o f  loss due to 
fraud would be in addition to the above estimates o f  erroneous payments.
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period . S u ch  a co m p a r iso n , in ou r  v ie w , m ak es all the p o s s ib le  a d v a n ta g es o f  an au d it  
fu n ctio n  a c o s t -e f fe c t iv e , program  in tegrity  tool.

B e s id e s  actin g  a s  a  s tra teg ic  w a y  to m on itor p ro b lem  p rov id ers and a ctin g  as a deterren t to  
p o ss ib le  b illin g  a b u se s , an o n g o in g  audit p resen ce  can  a lso  a c t as an  e f fe c t iv e  ch a n n el o f  
co m m u n ica tio n  b e tw e e n  D M A  m an agers, M F C U , and  the p ro v id er  co m m u n ity  a b o u t w h at  
p ractices and co n tro ls  are e f fe c t iv e  and w h ich  o n e s  are u n w o rk a b le  on a d a y -to -d a y  b asis . 
T h e audit fu n ction  ca n  a lso  se r v e  as an  internal q u a lity  a ssu ran ce  checK  to co n firm  that D M A  
and F H S C  p erso n n el are u tiliz in g  v a r io u s M M IS ed its  ap p rop riately  and carry in g  o u t m anual 
r e v ie w s  in  an e f fe c t iv e  m anner. W e  w ou ld  en co u ra g e  the a g e n c y  to rea llo ca te  fu n d in g  to 
p ro v id e  either an  in -h o u se  au d it fu n c tio n  through the d e v e lo p m e n t o f  auditor p o s it io n s  or, as 
b efo re , p rov id e  fu n d in g  for co n tra ctin g  out the fu n ction .

R ecom m endation  N o . 8

D M A ’s d irector sh o u ld  im p lem en t m ore a g g r e ss iv e  m o n ito r in g  o f  p rob lem  p rov id ers, 
particu larly  p rep aym en t r e v ie w  o f  c la im s, and u tiliz e  a d m in istra tiv e  rem ed ie s  to  p reven t  
a b u siv e  and u n su p p orted  b illin g  p ra c tice s .

In the c o n c lu s io n s  s e c t io n  w e  d isc u ss  D M A ’s lack  o f  e f fe c t iv e n e s s  in m o n ito r in g  k n o w n  
p rob lem  p rov id ers. In  particu lar, w e  en cou rage  D M A  to m ore o ften  u se  m anual p rep a y m en t  

r e v ie w  o f  c la im s to m o n ito r  the b illin g  p ractices o f  not o n ly  p ro b lem  p ro v id ers, but as a 
qu ality  con tro l p ro ced u re  to ev a lu a te  certa in  typ es o f  c la im s  or certa in  ty p es o f  p ro v id ers on  
rotating or random  b a sis .

P rep aym en t R e v ie w

In th e  Fall o f  2 0 0 2 , D M A  w a s  n ot d o in g  p repaym ent r e v ie w  o f  an y  provider. D M A  o ff ic ia ls  
to ld  us that p rep aym en t r e v ie w  w a s  con sid ered  a “sa n c tio n ” and a c co rd in g ly , u n d er state  
reg u la tio n s ,36 the d iv is io n  w a s required  to p rov id e  th e  provider d u e n o tice  and  p erm it them  
3 0  d a y s  to appeal.

S ta te  regu la tion s list p rep a y m en t r e v ie w  as on e  o f  a num ber o f  sa n c tio n s  that D M A  cou ld  
im p o se , e ith er sep a ra te ly  or in co m b in a tio n , on a g iv e n  provider. T h is  d o e s  n o t lim it  D M A ’s 
authority  in co n d u ctin g  p rep a y m en t r e v ie w  on ly  as part o f  a form al sa n ctio n  a c tio n . P rovider  
p o lic y  sta tem en ts37 and sta te  re g u la tio n s38 a llo w  a ll c la im s  to be su b jec t to “c a se  r e v ie w ” and  
the d iv is io n  m ay req u est p rov id er  record s that relate to  the p ro v is io n  o f  g o o d s  or s e r v ic e s  on  
b e h a lf  o f  rec ip ien ts.

36 State regulations at 7 AAC 43.955(8) listr "100 percent review o f  provider claim s before paym en t;"  as n
sanction that "limy be invoked  [emphasis added]’’ against providers.
37

The state provider manual states that “ Alaska providers should he aware that all claim s submitted to [DMA) will
be subject to computerized analysis and case review.”
38 . . .

Stale regulations at 7 AAC 43.032 states that "at the request o f  division representative... n provider shall provide
records... that relate to the provision o f  goods or services on behalf o f  a recipient. . ..
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our r e v ie w  o f  four p rov id ers in A n ch o ra g e  and Juneau ,48 w e  n oted  that su b sta n tia lly  a ll o f  the  
se r v ic e s  p rescrib ed  in  the p lan  o f  care w ere  rendered  b y  the care c o o r d in a to r s  e m p lo y er . S e e  

E x h ib it 7  at right.

O f  the fou r h o m e and co m m u n ity -b a sed  p rov id ers, w e  
n oted  that for o n e  p rov id er , a ll the rec ip ien ts  rev iew ed , 
u tiliz ed  an in d ep en d en t care coord in ator .

T he in d ep en d en t care coo rd in a to r  d e v e lo p e d  the 
rec ip ien t’s p lan  o f  care u s in g  sev era l H C  p rov id ers for  
serv ice s . T h is  w a s  ev id e n t in  36%  o f  the rec ip ien ts  
rev iew ed .

A lth o u g h  care co o rd in a to rs, w o rk in g  in their re sp ec tiv e  
P N P s, k n o w  the se r v ic e s  th e ir  a g e n c y  can  o ffe r  the  
w a iv e r  rec ip ien t, th is  m a y  a lso  lead  to o v er-p rescrib in g  
care or s e r v ic e s  and  d irec tin g  se r v ic e s  to th eir  o w n  
em p lo y er . T h is  is  a p oten tia l c o n f lic t  o f  in terest u sin g  
g o v ern m en t funds.

W e reco m m en d  D M A  and D M H D D  ad op t reg u la tio n s requ iring the b u s in e s s  re la tion sh ip  
b etw een  the care co o rd in a to rs and h o m e  care co m m u n ity  se r v ic e  a g e n c y  p rov id ers b e  
m ainta ined  at arm ’s len gth .

R ecom m en d ation  N o . 12

T he lea islature sh ou ld  con sid er  adopting  sp ec ific  crim inal statutes related to  M ed ica id  fm .id  to  
enhance the M ed ica id  Fraud C ontrol U n it’s  e ffe c t iv e n e ss .

T h e  lack  o f  e ith er  cr im in a l or c iv il  fraud sta tu tes, related  sp e c if ic a lly  to  M e d ic a id , h as b een  
raised  as a co n cern  in  M C F U ’s  past three A n n u al R eports to  the F ederal H H S  O ff ic e  o f  
In sp ector  G en eral. C om p ared  to  other sta tes , A la sk a  is in the m in ority  b y  w h a t th e  S tate d o e s  
not p ro v id e  for sep arate  and d istin c t p en a ltie s  for in d iv id u a ls  en g a g e d  in  d efra u d in g  the  
M ed ica id  sy stem . C urrently  4 6  o th er  sta tes/ju r isd ic tio n s have s o m e  form  o f  crim inal 
M ed ica id  fraud sta tu tes, 4 5  h a v e  so m e  form  o f  c iv il  M ed' :d fraud sta tu tes , a n d  3 6  h a v e  a 
c iv il F a lse  C la im s acts.

M any sta tes h ave taken  a m ore a g g r e ss iv e  sta n ce  on  M ed ica id  fraud in recen t y ea rs . S evera l 
s la te s  h a v e  im p lem en ted  c iv il  fa lse  c la im s  sta tu tes, co m p reh en siv e  program  in tegr ity  la w s,

E x h ib it  7

D is tr ib u tio n  S am p le  of 
S erv ices p ro v id e d  by  

E m p lo y e rs  o f C a re  C o o rd in a to rs  
In v o lv ed  in  P la n  o f C a re

(measured by dollars) i

P ercen t
1 0 0 %

R e cip ien ts  i 
49

80 -  99% 1 0

6 0 - 7 9 % 2

4 0 - 5 9 % 0

2 0 - 3 9 % 2

0 - 1 9 % ^ I1

48 Providers were sclcclcd for evaluation front a ranking o f  providers by the am ount o f  M edicaid waiver 
reimbursements. Four o f  the higher-reimbursed providers w ert selected for review.
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and tou gh er sa n c tio n s .49 In June 2 0 0 1 , the U .S . G eneral A c c o u n tin g  O ff ic e  issu ed  a report 
w h ich  d isc u sse d  le g is la t iv e  ch a n g es  in  se lec ted  sta tes. T h is  report n o ted  that an in crea sin g  
num ber o f  sta tes are en a c tin g  h ea lth ca re -sp ec ific  cr im in al and c iv il  le g is la t io n  to en h a n ce  the  
p ro g ia m  in tegrity  o f  M e d ic a id .50

W ith ou t s p e c if ic  M ed ica id  fraud sta tu tes, M F C U  m u st u tilize  g en er ic  cr im in a l la w s  to  
p rosecu te  p rov id ers w h o  su b m it unsupp orted  or fa lse  b illin g s  fo r  re im b u rsem en t. S u ch  
statutes w ere  d es ig n ed  for su ch  cr im in a l acts as th eft, forgery , s c h e m e  to  d efrau d , or 
fa ls ify in g  b u sin ess  records.

T h ese  la w s all require M F C U  to p rove the provider had the m ental e lem en t o f  intent. W e  w ere  
told by both the m ost recent form er, and the current, M F C U  director that such  a requirem ent 
m akes it d ifficu lt to p rosecu te  an in d iv idual for fraud in v o lv in g  M ed ica id  funds. M o st states 
w ith  sp e c if ic  M ed ica id  fraud statutes require on ly  p r o o f  o f  w h at is term ed a  k n o w in g  m ental 
elem en t -  a le ss  stringent prosecutorial burden than intent. T liis  e lim in ates the affirm ative  
d efen se on  the part o f  the accu sed  that th ey  w ere “w illfu lly  ignorant” o f  program  requirem ents. 
A doption  o f  M ed ica id  fraud statutes w ill im prove M F C U ’s e ffec tiv en ess , w h ich  w ill en h an ce  
the overall integrity o f  the M ed ica id  program .

R ecom m en d ation  N o . 13

T he leg islature should  in clu d e program  integrity “m issio n  and m easu res” statem ents and  
perform ance ob jectiv es  for D M A ,

A  major em p h asis  o f  D M A  is to m aintain  a good  w ork in g  relationship  w ith  serv ice  providers  
participating in the M ed ica id  program . B y  do in g  so , D M A  k eep s providers w illin g  lo  participate  
in the program . A  m ajor w a y  D M A  strives to m aintain  th is relationship is  by exp ed itin g  
paym ents to se n d e e  providers. B y  d o in g  so , D M A  prom otes accessib ility  to the covered  serv ices  
for in d iv id u als e lig ib le  for various typ es o f  M ed icaid  assistance.

From the p ersp ective o f  D M A  m anagers, such  an em p h asis  is v e ty  m uch con sisten t w ith  the 
d iv is io n ’s stated m issio n  "to m ain ta in  access to quality healthcare fo r  all Alaskans and lo 
provide health coverage fo r  Alaskans in need [emphasis added], " T h is m ission  statem ent has 
been  incorporated into each  o f  the last three annual budget appropriation acts m ade by 
legislature.

W e su g g est the term “a c c e ss” has a broader, m ore balanced, m eaning. T o  m aintain support for 
the program , it is im portant M ed ica id  is adm inistered in a m anner con sisten t w ith good  financial 
practices. In order to m aintain a ccess  to healthcare, il  is  im portant the program  be accountab le. In 
this con text, “a ccess” w ill be threatened by im proper, uncontrolled , or in flated  m edical 
expenditures. Fii m cial w a ste  and abuse, that grow  out o f  a w eak  control environm ent resulting

49 Legislative issues and developments were discussed in Controlling Fraud and  Abuse in Medicaid: Innovations 
and Obstacles by Malcolm K, Sparrow Professor o f  Practice at the John F. Kennedy School o f  Government, 
Harvard University.
50 The GAG report was entitled MEDICAID: Stale Efforts to Control Improper Payments Vary.
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