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One of the most daunting tasks a facilities professional

has to deal with is an increasing deferred maintenance CURRENT ISSUE:

backlog. Few maintenance organizations have Learning New Stepa to Improve
sufficient staff and funding, yet these organizations still Facilities

must find ways to deal with a budget that has been

"straight lined" or kept the same for the third or fourth UPCOMING ISSUE:

year despite an increase in square footage Mamay " Factites
responsibility. In this environment, you spend hours November/December 1999

trying to readjust priorities, only to have more
maintenance issues added to your plate.

As we try to deal with this situation, we often struggle to
make limited dollars stretch, and we cringe as large
portions of the funding we do have are consumed by
fees and overhead charges. Also, we struggle with
finding ways to obligate or encumber funding and
execute projects. Typically, the normal "bid" process
takes close to 180 d .ys from the time you start design
to the time that you finally give the contractor "notice to
proceed." And since many of your deferred
maintenance projects are small (less than $1 million,
and usually in the $50,000 to $250,000 range), you
have to deal with the problem of "quality contractors,"
or should | say less-than-satisfactory performance by
contractors. This is particularly true, since just about
anyone with a pickup truck and a toal belt can bond a
$250,000 project. As a result, you have a lot of rework,
contract management time, and costs that are often
higher than budgeted.

In an effort to overcome these problems, a number of
years ago the Army developed a program called Job
Order Contracting, or JOC. This program has since
been adopted by the Department of Defense and many
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other government agencies. It has also been gaining
popularity in the county and local government arenas
as well as the university and K-12 markets. JOC is also
known as SABER (Simplified Acquisition of Base
Engineering Resources) in the Air Force, but is more
commonly called DOC or Delivery Order Contracting
outside the government arena.

The DOC methodology has been successful as a tool
to provide a cost effective, efficient, and quality
contracting method that overcomes the often
acrimonious environment experienced with the normal
"low bid" contract. In addition, it is a performance-based
contract that provides incentive for the contractor to do
good work in a timely and responsive manner. DOC is
a "team” approach to construction that reduces
acquisition costs and time and improves response and

quality.
What is Delivery Order Contracting?

A Delivery Order Contracting (DOC) is a competitively
bid, indefinite quantity, indefinite delivery, general
construction contract between a facility owner and a
construction contractor. The contract typically has a
base year with two to four option years. The contract
sets parameters such as the types of work that can be
done, location of the work, design criteria and
maximum amount of work to be awarded. The contract
also has a unit-price book (UPB) with associated
specifier:ions that establish a unit price to be paid for
each of a multitude of construction line items. A typical
UPB (Figure 1) hjs more than 40,000 line items and
covers almost every construction task. Items that are
not in the UPB can be negotiated, priced, and added to
the UPB at any time. The contractor then "hids" a
coefficient that is a markup or markdown to the items in
the UPB, rather than a dollar price.

What you then get with a DOC contract is an on-call
general contractor where prices for line items of work
are predetermined. So when you have a work
requirement, you notify the contractor, you conduct the
site visit, the contractor develops a cost estimate based
on the UPB, you negotiate the delivery order (in other
words make sure that line-item selection and quantities
are correct), and then issue a delivery order. The
contract is easy to manage. However, initially the
concept may be difficult to grasp, so let’s look at DOC
in more detail.

Since DOC is a performance-based contracting
method, it is usually solicited using a Request for
Proposal (RFP) format so you can evaluate and select
the contractor based on performance measures you
establish. These are usually a combination of technical
expertise, ¢ 'perience, past performance, quality, and
price. But if your state procurement laws do not allow
use of an RFP methodology, a DOC can also be
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acquired by a more traditional Invitation for Bid (IFB). |
will disc is both of these approaches in more detail
later.

The actual DOC salicitation typically involves the owner
specifying a minimum dollar amount of work during the
base and each of the following contract option years,
usually $50,000 to $200,000, and then defining a
potential maximum dollar amount of work each year.
These minimum and maximum dollar amounts are
often referred to as *volume.” The maximum should be
significantly higher than the minimum, but it should also
be realistic. The potential maximum provides the
contractor with a powerful incentive to perform.
Maximums reach from $1 million to $15 million or $20
million per year, and are usually in the neighborhood of
$5 million to $7 million.

The higher and more realistic the maximum and the
more potential option years, the lower the "bid"
coefficient you will see. The reason for this is that a
DOC contractor experiences his highest costs in the
initial contract years as he hires and trains his staff,
sets up his facilities, acquires necessary estimating
hardware and software, and provides the owner any
specified hardware and software under the terms of the
contract. This results in a profit margin that is initially
lower in the first years and improves with increased
contract volume over time. With this in mind you can
see that the higher the potential volume and the greater
the number of possible option years, the lower the
coefficient.

The DOC contract, which is composed of the contract

documents, unit price book (UPB), and specifications

provide the necessary contract "boilerplate,” thus

avoiding the necessity of preparing and issuing these

documents repeatedly. This reduces acquisition time

and effort since specifications and pricing are already in

place. All you then do is “issue” delivery orders against

the contract. To issue a delivery order all you have to

do is notify the contractor of a requirement and then

walk the site and discuss the statement of work. The

contractor then prepares a cost estimate, using the

UPB, any required drawings or plans, and a schedule.

This constitutes a "'proposal, that you review to ensure

the scope is covered, ensure line item selection and

quantities are correct, and negotiate any adjustments.

When this is complete, a final proposal is submitted o B
and you issue the contractor a "notice to proceed.” >JiVii: Juii>xL.}u o ur irib

It is not unusual for a DOC contractor to provide design -J laska state libra ry

support for a client, if desired. If design is required, 100
percent design and fui' documentation is not necessary
since the DOC contract specifications cover these
items. As a result, execution of work requirements are
far quicker than traditional contracting methods. As can
be see in the chart in Figure 2, work on a DOC delivery
order requiring design usually starts 70 days before
work done under the traditional design/bid/build
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method. And when minimal or no design is required,
DOC is almost 150 days faster.

Why Should 1 Have a DOC?

Now that we have had an overview of what DOC is,
let's talk about why you should have one. As can been
seen from the timeline, DOC lets you compress the
acquisition time for projects end enables you to be
more responsive to your customers. Since all the
‘unfront documents and procurement is complete, you
only have to define the scope of work, and develop,
estimate, and negotiate the final proposal.

When | was responsible for facilities at a large
metropolitan school district, a new computerized
science curriculum was proposed for the high schools.
Itwas presented to the school board in late April, and
after the end of the presentation, the superintendent of
schools announced that the program would be
available a* the start of the next school year in early
August. The only problem was that this program would
require increased power and cooling to the science
labs as well as additional local area network wiring.
Since the program was only a plan, ihere had been no
design accomplished—only rough cost estimates. With
the standard desigrn/bid process, there was no way we
could deliver in time. Luckily we had a DOC in place.
We called the contractor, did the walk through, and
defined the scope of work. The contractor provided us
an estimate and was given notice to proceed. All work
was completed by the end of June, in time to allow the
teachers a month to train on the new system.

» DOC also provides an excellent way to reduce
maintenance, repair, and renovation backlog. Since
you have a contract and specs in place and a
contractor "on-call," you have a ready source to
supplement your maintenance staff and to handle those
repair and renovation projects that you do not have the
available labor or skills to support.

One example that show the effectiveness of DOC is a
case studies from Northeast Independent School
District (NEISD) in San Antonio, Texas. NEISD was in
the processing of installing elevators in three schools to
bring them into ADA compliance. Design was started in
late January 1995 because NEISD had the chance to
fund one of the elevator projects using federal funds,
provided the project could be completed by the end of
September that year. Northeast had recently awarded a
DOC in mid-May, and they removed one of the
elevators from the design package and assigned it to
their DOC contractor.

As can be seen in Figure 3, that elevator was accepted
in time to receive federal funds. The other two elevators
proceeded using the normal design-bid process and
were completed and accepted 174 days after the DOC
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elevator. The cost savings of $4,000 using the
traditional bid process did not justify the loss of time.

» Another advantage of DOC is that you can know the
cost before committing funds. Avoid “busted™ bids and
painful change orders because of fixed prices.

» Reduce upfront costs and increase available dollars
for construction. As we initiated DOC at Spring Branch
ISD, we started tracking design cost savings and
advertising the costs we saved by not having to
advertise every delivery order. These costs were based
on reduced design costs since DOC eliminates the
need for 100 percent design and usually only requires
35 to 50 percent design (depending on the project).
During the course of our project, we awarded over $35
million of work in three-and-a-halr years and
experienced almost $2 million in savings. These
savings were then expended in actual construction
instead of administration and advertising costs.

Finally, DOC can produce a win-win contract
relationship. Since the contract value is based on
performance, the contractor has an incentive to perform
at the highest level. This means not only improved
quality, response, and timeliness, but also, since the
contractor is in it for the long haul, there is a real
incentive to value engineer and look out for the best
interests of the customer. Where traditional contracts
can result in acrimonious contract relationships at best,
DOC engenders a true "team’™ approach. One example
of where DOC truly excels is during emergencies.
Since costs are fixed in the UPB, and the contract is
there to serve and perform, you can react quickly
without fear of ""being taken to the cleaners" later when
you finalize costs.

How Do I1Get a DOC?

Now that you are convinced that DOC has something
to offer and can help improve your facilities operation,
the next question is how to get a Delivery Order
Contract. DOC can be procured using an IFB, "low bid"
approach, or an RFP, "best value" approach. An RFP
selection is the best method, but if you are not allowed
to use that approach, you can procure a DOC in the
traditional bid method.

In al cases, you need to establish what your
guaranteed minimum volume will be and also
determine a realistic maximum. It does not make sense
to say you will have a maximum of $10 million per year,
if you have funding only to do $3 million. So be up front
and realistic. As a rule of thumb, 75 percent of your
usual minor construction, repair, renovation, and
alteration dollars could be considered as a potential
maximum. You also need to determine what the
contract term will be. Typically, it is a base plus two to
four option years with the right to exercise the option
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years being the owner's choice.

You also need to determine what you will use for your
unit price book. The R.S. Means Facilities Construction
Cost Data is the most common UPB used, but there
are also price books available from other vendors.
Along with the price book, it is important to determine
what specifications you will use. There are commercial
as well as "public domain" versions that can be used
and then tailored to include specific "owner"
requirements/specifications. There are also software
solutions that automate your UPB and will allow linking
of specifications to the line items in the UPB. Using a
software package speeds the DOC operation and
provides a method to track all activity.

In addition, if you select a software package that
integrates DOC estimating and management with
Computerized Maintenance Management System
(CMMS) and Facility Condition Assessment (FCA), you
can develop a system that links all parts of your on-
demand and deferred maintenance problem. This
allows you to pull items from your FCA into your
CMMS, estimate them and execute them as a DOC
delivery order, track the progress and costs, and then
flow these costs back to your FCA database to update
your deferred maintenance backlog. Incidentally, if you
do not have a system that can do this and you have the
funding to award a large enough DOC contract, you
can get the contractor to pay for the software and
hardware for such a system.

Finally, you need to determine what criteria are
important to you and will be used to evaluate the
qualifications of your prospective contractor. A good
source of information on this topic is Arizona State
University's Performance Based Studies Research
Group. Their website is www.eas.asu.edu/pbsro.

With the upfront issues out of the way, let's discuss the
Invitation for Bid, or bid approach, first. If you use an
IFB, it is critical that you clearly state the qualifications
and capabilities that you require. If possible, use a two-
step method where you first take all solicitation
submittals, create a short-list, and then ask for a "bid"
from those that are qualified. You then award based on
the "lowest" bid. The qualifications you need to
consider are discussed in the RFP selection process,
but it is essential that you spell out what experience
and capability the contractor needs to have to perform
a DOC.

Also, it will be necessary to have a mandatory pre-bid
conference where you explain in detail the concept of
DOC and the types of work the contractor will be
required to perform. All questions and responses
should be provided to all bidders. Aiso, when
developing the "short-list" or making selection, make
sure that you rigidly stick to your qualification
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requirements. The IFB approach is more difficult and
not the best way to procure a DOC, but it can be
successful.

If your contracting regulations allow the use of an RFP,
then you should definitely do so. Your goal isto get a
contractor who will perform and provide you with the
best value. Ifyou use an RFP, you must decide what
stages you wish to use. The usual stages are a
technical proposal submission (containing information
on the contractors technical and performance
capability), followed by a short-list and then a cost
proposal submission (containing the required cost
coefficients that will be applied to the UPB pricing). The
technical and cost proposals can be requested at the
same time, but the costs proposals should be sealed
and should not be reviewed until after the technical
review and ranking is complete. Also, you can ask for
best and final costs from the top contractors. Ifyou do,
you should not make costs from vendors public until
after best and final is complete and a final selection is
made.

As you can imagine, it is best to set up an evaluation
committee, composed of interested parties. The
committee should jointly establish the scoring criteria
for use in evaluation of the technical proposals. Itis
also valuable to establish weighting for your criteria,
including cost. After you have completed the technical
evaluation, all you have to do is "plug"” the costs into
the equation and you have your top vendors.

The criteria used often include the number and dollar
volume of DOC or similar contracts, past performance,
ability to manage multiple contracts and multiple
subcontractors, financial capability, plus other issues
you may consider critical. Using the RFP methodology
helps ensure you truly get the "best value and
performance,” including both technical ability as well as
price; not just lowest price, which, as you know, is "not
always the best deal in town" and often brings lots of
headaches.

How Do | Make a DOC Succeed?

Once you have your DOC contractor on board, how do
you make ita success? Use best practices in the
operation of your contract. First, within the limits of your
contracting constraints, try to make a "best value,
performance-based” selection. This will ensure that you
select a contractor who can handle a large number of
diverse projects in a quality manner.

Next, you need to develop a "team™ environment. DOC
works best in an open partnered environment. This
means you need not only have a contractor that knows
what DOC is supposed to be, but you also need to
leach your staff what DOC is, what it can do for them,
and how it should work.
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Once you start to give the contractor delivery orders,
i.e., orders against the base DOC contract, get the
contractor involved up front. Walk the job site and
involve the contractor in scope development. That
provides an opportunity for the contractor to perform
"value engineering"—Ilooking at approaches and
construction methods and making suggestions that will
reduce costs and improve delivery.

Finally, and probably the most important, communicate!
Communicate with the contractor, communicate w'th
your staff, and communicate with your customer. Let
the DOC contractor know what jobs you have cominc
and the timeframes they will need to be performed in. If
asked, most DOC contractors are more than willing to
provide cost estimates in advance for potential end-of-
budget-year funding. Take advantage cr this; it will
really improve contract execution. Make sure the DOC
contractor really knows what your goals are and that he
is matching up to them. Have regular status meetings
and review all delivery order statuses: those under
construction, those being estimated, and those coming
down the pike. Equally important to your relationship
with the contractor is your communication with your
customer. DOC contractors are superb at doing this.
The results of the 1998 survey of DOC contracts
performed by the Center for Job Order Contracting
Excellence (CJE) at Arizona State University,
www.eas.asu.edu/joc, found that on a scale of 1-10,
DOC contractors customer service and public relations
rated an 8.54!

The Bottom Line

The bottom line is that DOC is a superb todl in today's
facility manager's toolkit. It has been used successfully
in the government, Department of Defense, US». Postal
Service, National Institutes of Health, and others. Its
use is growing in education; currently DOC is being
used at over a dozen K-12 and university sites and is
under procurement at several others. It is a contracting
method that can increase your ability to meet rising
maintenance backlogs, respond to critical customer
needs and wants, improve quality and responsiveness,
reduce change orders, and put more dollars into "hard
construction” instead of soft upfront costs.

In case you are not sure about DOC yet, consider this
final example from the 1998 CJE survey:

How would you rate the efficiency of your JOC/DOC
contract compared to other methods of project
delivery?

» Better than 82%
e Same as 16%

» Worse than 2%

With results like this, can you be without Delivery Order
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PART 1— GENERAL

1.1 Scope

This guide provides suggestions and procedures designed to assist contracting officers and civil
engineers in the award and contract administration of Simplified Acquisition of Base Engineer
Requirements (SABER) contracts. The intent is not to describe the entire acquisition process
from requirements definition to contract award, but rather to focus on those features specific to
SABER acquisitions. The guidance contained herein is not mandatory. Contracting officers and
civil engineers are encouraged to adapt their SABER-like acquisitions and processes to meet
their local needs and the local environment.

1.2 Definitions

(a) “SABER contract” generally means a fixed-price, indefmite-delivery/indefinite-quantity
(ID1Q) contract. A SABER contract includes a collection of detailed task specifications that
encompass most types of real property maintenance, repair, and construction work. SABER
contracts normally include options for work in years beyond the initial performance period. The
significant features of a SABER contract are:

(1) “Unit Price Guides (UPG).” UPGs include commercial pricing tools such as computer
cost databases and libraries of hard copy books. Although rare, they might also include
government-developed unit price books. UPGs consist of detailed task specifications along
with a standard unit o f measure and a unit price for each. Because the task specifications and
prices apply to a general area or industry, it is necessary to tailor the UrG to the costs and
practices 6f a specific location. This step, which is called “localization,” is critical to the
success of a SABER Program. Government and commercial software alternatives are
available for the localization process and for compiling the basic task listings and standard
unit prices. Examples of commercially available UPGs are those pul ished by WinEstimator
Inc., Timberline Software, and R.S. MEANS, Inc.

(2) “Coefficients.” Coefficients are factors that are multiplied against the standard unit
prices in the UPG to calculate delivery order (DO) prices. Offerors propose coefficients to
cover cost elements such as overhead, profit, minimum design costs, G&A expenses, bond
premiums, and gross receipts taxes. The number of coefficients in a SABER contract
depends on the installation’s requirements. Coefficients may include bands or ranges based
on dollar levels, standard and non-standard hours, range or isolated site work, or work in
secured areas. Coefficients also reflect the offeror’s perception of the accuracy of the UPG.
UPGs that are consistently lower than prices found in the local economy will cause the
contractor to ofor higher coefficients. Inconsistent or unbalanced UPGs increase the
uncertainty in preparing proposals. This can lead to high coefficients or inequitable pricing
of SABER contracts.

(b) “SABER minimum design” means a design effort that is incidental to accomplishing the
required task. The extent of the design will depe id upon the complexity of each task. Generally,
however, if the contractor needs to hire the sendees of a registered architect or engineer to

June 2002 / Version 1.0 1
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accomplish the design effort, it is outside the parameters of minimum design. The contractor
will have to provide sufficient design documentation to substantiate the proposed approach for
the task. This documentation may include any or all of the following:

« Statement of Work (technical description of the task)

* Work flow chart similar to a PERT diagram

* Detailed cost estimate

» Justification for any non-prepriced items

* Material Approval Submittals

» Verified As-Built Drawings

* Shop drawings showing basic layout and planning of the work

» Manufacturer’s or technical drawings/schematics for fabrication and assembly of
structural elements

* Form, fit, and attachment details for installation of materials/equipment

» Design calculations to substantiate proposed layout and sizing of utilities and structural
elements (i.e., HVAC loads, lighting, platform supports, etc.)

(c) “SABER delivery order.” Prices for individual SABER delivery orders are a result of
applying the contractor’s coefficients to items covered by the UPG and negotiating prices for
items that are not included in the UPG. These non-prepriced items (NPI) must be within the
basic intent and general scope of the contract and be negotiated separately from UPG items prior
to issuance of the delivery order.

1.3 Purpose of the SABER Program

(&) The purpose of the Air Force SABER program is to expedite contract award of civil engineer
requirements by reducing civil engineer design work and acquisition lead-time. SABER is best
suited for non-complex, minor construction and maintenance and repair projects that req lire
minimum design.

(b) Benefits of a successful SABER program include:

(1) Improved customer service and responsiveness. After contract award, the time required
to estimate, propose, negotiate, and issue delivery orders for individual projects is usually
three to four weeks, or less; and

(2) An incentive for a highly motivated contractor to produce high quality work in a timely
manner. While an IDIQ contract must guarantee a minimum dollar value ofwork, award of
additional work is dependent on the quality and timeliness of the contractor’s prior
performance under the contract.

1.4 Limitations

June 2002 / Version 1.0 2
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(a) General. SABER is not appropriate for large, complex construction projects that require
extensive design effort or for predominately single s/ill/m~rial projects for which
competitively awarded contracts or single trade IDIQ contia,ts would be more cost effective.

(b) Architect-engineer (A-E) services.

(1) SABER is not an appropriate acquisition approach for A-E services as defined in FAR
36.601-4(a). The Brooks Act (40 U.S.C. 541-544) requires use of specific procedures (see
FAR Subpart 36.6) to acquire engineer services.

(2) Task specifications in SABER UPGs and corresponding coefficients include: minor
design efforts needed to complete a project, such as basic layout and planning of work;
fabrication and assembly of structural elements; form fit and attachment details tor
installation of materials and/or equipment; production of shop and/or record drawings; and
other similar activities which do not require the services of a registered architect or engineer.

(3) A SABER contract is not the proper vehicle to execute a project that was designed using
A-E services except when:

(i) an A-E designed project requires validation/updating due to age of the design; or

(i) the A-E design did not proceed beyond 35 percent completion and the remaining
design effort will not require a significant amount of A-E services.

(c) Non-personal services. Non-personal services subject to the provisions of the Service
Contract Act (e.g., adelivery order solely to install carpet when the labor involved exceeds
$2,500) are not SABER requirements. The Department of Labor (DOL) has jurisdiction over
whether a particular requirement is classified as construction work subject to Davis Bacon Act or
services to which the Service Contract Act applies. DOL guidance provides that services such as
carpet installation, landscaping, asbestos removal, and building demolition may be performed as
construction when the work is incidental to a larger construction project. If the preponderance of
the work is non-personal services, even though there may be some incidental related construction
work, the project falls under the Services Contract Act and is not a candidate for SABER.
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PART 2— ACQUISITION PLANNING

2.1 SABER Working Group

(a) Successful SABER programs require a team effort. A working group of all SABER players
from CE and Contracting should convene at the beginning of the planning process. The BCE or
SABER Chiefshould chair the group, assisted by the contracting officer, and meet regularly until
issuance of the solicitation.

(b) The SABER working group should concentrate on:

()) Estimating the expected scope of the SABER Program for the installation or civil
engineer organization and determining the guaranteed minimum amount to be included in the
contract.

(2) Investigating the feasibility of establishing ajoint effort with other nearby bases
(including Army, Navy, Air Force Reserve, and National Guard installations) as possible
sources for funding the initial and any subsequent contract minimumes.

(3) Determining the most efficient organizational structure for the SABER unit, ‘dentifying
the types of personnel needed.

2.2 SABER Specifications and the UPG

Based on the SABER requirements and budget as established, the BCE prepares the SABER
program specifications. These include the master specification and the technical or guide
specifications. The master specification describes the overall scope of the SABER Program and
is part of Section C in the RFP. The technical specifications define specific construction
standards for tasks to be ordered under the contract and form the basis for developing line item
work tasks in the UPG. After developing the specifications, the BCE chooses the UPG.

2.3 Request for Proposal (RFP)

The SABER RFP should closely mirror the fonnat and content of a large construction
solicitation. Unique features of a SABER RFP generally include the following:

(1) A description of the coefficient(s) that the offeror must propose;
(i) The factors that generally make up the coefficient(s);

(i) Individual coefficients for standard hours, non-standard hours, geographically
separated ranges or sites, secured areas, and/or varying project magnitudes, as
appropriate;

(2) The applicable UPG and any related software, hard copies, and computer support
requirements;
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(3) A sample SABER project (using a project that will actually be awarded later under the
resulting SABER contract);

(4) The level of architectural/drafting support to be performed by the contractor; and

(5) A mechanism for (and frequency of) adding non-prepriced items (NPIs) to the contract.

June 2002 / Version 1.0
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PART 3— SABER PROGRAM EXECUTION AND CONTRACT ADMINISTRATION

3.1 Processing Civil Engineer Project Orders After Contract Award
(@) Issuance of project order. The SABER project manager:
(1) provides the statement of work, including concepts, sketches, and drawings;
(2) identifies any statutory cost limitations;
(3) himishes any special instructions or requirements; and
(4) includes required cost comparisons, justifications, and approvals.

(b) Site visit. The SABER project manager/inspector, contracting officer representative, using
organization, and contractor should conduct a scope validation/site visit for each project order to
discuss:

(1) site access;

(2) methods and alternatives for accomplishing work;

(3) definition and refinement of requirements;

(4) requirements for plans, sketches, drawings, etc;

(5) detailed scope of work; and

(6) time requirements for completion, phasing requirements, and liquidated damages.

(c) Contractor’s proposal. The contractor develops a detailed price proposal by identifying
necessaiy' tasks in the UPG, verifying as-built drawings, refining quantities, pricing NPIs,
preparing working drawings, and developing performance times. The SABER program manager
may need to answer questions from the contractor and clarify technical aspects of the project.

(d) Delivery order negotiation.

(1) The contract administrator and contracting officer review the contractor’s proposal for
scope, compliance, completeness, and reasonableness. The contract administrator then
forwards the technical proposal to the SABER program manager for a technical review. The
contracting officer evaluates the proposed method of construction, tasks, quantities,
performance schedules, and any contractor drawings.

(2) After receiving the technical evaluation from the SABER program, the contracting
officer reviews the proposal with the contractor. The contracting officer, with assistance
from the SABER program manager, establishes the government’s negotiation objective,
including any variations involving tasks, methodology, quantities, NPIs, and timelines.
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AIR FORCE GUIDE
SIMPLIFIED ACQUISITION OF BASE ENGINEER REQUIREMENTS (SABER)

(3) After completing negotiations, the contracting officer prepares a price negotiation
memorandum (PNM) in accordance with FAR Subpart 15.406-3.

3.2 Adding non-prepriced items (NPIs) to the Contract

(@) Negotiating prices for NPIs and incorporating them in a DO does not incorporate the items in
the contract for subsequent use as a priced item. To permit subsequent use, the contracting
officer must incorporate prices for NPIs by supplemental agreement into the SABER contract
itself, in which case they become pre-priced items under the contract. This may occur with an
annual update to the UPG or separately at another time during the year.

(b) When negotiating prices for NPIs, ensure the piices include only direct costs. Ifthe contract
incorporates a static coefficient for the life of the contract, an economic price adjustment clause
(see Attachment 1) will adjust the prices for these items in subsequent contract periods.

3.3 Funding

(@) In order to expedite year-end or emergency requirements, the contracting officer may
process SABER projects up to the point of award in advance of full project funding. Prior to
requesting the contractor’s proposal, the contracting officer should either obtain from the
contractor a no-cost agreement (in case the order does not materialize) with acknowledgment
that funds are not available, or utilize a line item for project estimating. The latter compensates
the contractor for the level of effort expended in estimating, designing, and negotiating the
project order in advance of full funding. Any payment the contractor receives under this line
item will be offset by ared' ction from the negotiated price of the delivery order if the project
results in an award.

(b) The contracting officer normally establishes milestones for actions in support of end-of-year
actions to ensure sufficient lead time for SABER review, approval requirements, receipt of
preliminary SABER project cost estimates, technical analyses, and negotiations.
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PART 4 — OPTIONS

4.1 Option Price Adjustments

There are several ways to structure SABER contracts to allow for option price adjustments. One
strategy is to incorporate a static UPG for the duration of the contract and allow offerors the
opportunity to propose different coefficients for each of the contract periods. Another approach
is to incorporate a static coefficient, or coefficients, and update the UPG each period. A third
strategy, and probably the most cumbersome and least desirable, is to incorporate a static
coefficient and a static UPG. Tliis last approach requires use of an economic price adjustment
(EPA) clause to adjust option prices. Attachment 1 contains a sample clause.

June 2002 / Version 1.0 8
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APPENDIX A

SAMPLE CLAUSE FOR SABER ECONOMIC PRICE ADJUSTMENT (EPA)

(a) Coefficient(s) for SABER options under this contract will be adjusted annually to recognize
variations in labor, equipment, and material costs as stated below.

(b) The Market Trends Construction Cost Index (CCI) for the city of [insert where the work is to
be performedlas published in the McGraw Hill publication “Engineering News Record (ENR)”
will be used to detennine adjustments to the contract coefficients for options under this contract.
To determine the amount of adjustment, the contracting officer calculates the change in the index
appearing in the issue of ENR published during the month prior to the effective date of the
option from [the contracting officer enters the most recently published index at the time ofinitial
contract awardl Eighty percent of this variation will be applied to fthe contracting officer
enters the coefficient for the initial period ofthe contract]. Ifthe publication of the index should
be discontinued, the parties to the contract will negotiate a replacement index or new contract
provision. Ifa replacement index or contract provision cannot be agreed upon, the contracting
officer may unilaterally determine the contract adjustment method, and the contractor may
dispute the determination under the Disputes Clause. Adjustments to option year contract
coefficients must be determined in accordance with the following formulae:

(1) To calculate the new coefficient use:

C = C;*f
Where:
C = New Coefficient;
f = Adjustment Factor; and
Cj = Contract pricing coefficient at contract award.

(2) To calculate the Adjustment Factor use:

f = ((CClc- CCl,)/ CClj) *80% + 1
Where:
CClc = the ENR index for the option; and
CCli = the ENR index for the initial contract award.

(c) Adjustment calculations for second and subsequent option years will each be based on the
contract coefficient for the initial contract period.
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EPA Coefficient-Index Matrix

Action ENR Index Adjustment Factor Coefficient
Contract Award 110.0 NA 1.03
Option 1 115.4 1.039 1.07
Option 2 130.2 1.147 1.18
Option 3 125.1 1.110 1.14
Option 4 100.0 927 .96

NOTE: Round calculation re jults as done in tliis example.

EPA Calculations

Column 2 - ENR Indices for the options are taken from the issue of the McGraw Hill publication
ENR published during the month prior to the effective date of the option. The ENR Index for the
Contract Award is the most recent ENR index published during the month prior to initial contract
award.

COIiVIFLiMiilYi'S OF THE
ALASKA STATE LIBRARY
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APPENDIX B
DELIVERY ORDER FILE CHECKLIST

CONTRACT NO: DELIVERY ORDERNO::

DATE ORDER AWARDED:

CONTRACTOR/SUBCONTRACTOR:

AMOUNT OF THIS ORDER:

Checklist Item Yes
1. Does file contain properly approved and classified work request (AF Form 332)?
2. Are sufficient funds available and documentation contained within the file?
3. Is the memorandum for record of site visit adequate?

4. Does the file contain statement of work revisions for changes as a result of the site
visit or negotiations?

5. Does the contractor’s proposal contain:
(a) Proposal for the scope as stated in the request for proposal?
(b) Pricing by line item in accordance with the SABER UPG?
(c) Non-prepriced items?
(d) Method of construction?
(e) Other items as stated in the request for proposal?

6. Does the file contain an adequate technical evaluation?

7. Does the Record of Negotiations provide sufficient detail of the negotiated
variances in price, period of performance, quantities, statement of work changes,
negotiated methodology, etc.?

8. 1s DD Form 1155 complete and does it contain:
(a) Accounting and appropriation data?
(b) Scope of work?
(c) Period of performance?
(d) Any mandatory methodologies?
(e) Negotiated NPIs?

June 2002 / Version 1.0
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DOT&PF FORCE ACCOUNT REPORT

By Calendar Year - Dollar Amounts are In Thousands

Labor - The "Labor “column Includes State owned equipment charges. And. where applicable. It includes small contracts let to
entities diat supplemented State Force Account work.

Other = Material, rental equipment, etc. costs are shown In the “Other" column. Where only an estimated overall cost was
available, the cost was placed solely in die "Labor" column. This results Inan inflated estimate of the Labor costs associated
with Force Account projects.

1998
umber Name M&O Local Agency Village Safe Water Labor$ Other $ |
001  NRNHS Road Pave & Bridge Refurb X 17640 13860 1
002  CE NHS Crack Sealing & Bridge Renalr X 670.0 249.3 1
003  KTN-Cent Bus Dilst Sidewalk Imp. X 1345 7031
004  NRSurface Maintenance & Bridge Rehab. X 1.064.0 1
005  Selawik Boardwalk Imorovements 1 X 75.0 31001
006  Rural Ak Sanitation Rds.-Chignlk Lagoon 1 X 350.0 450.0 1
007  SE Gold Rush Centennial Enhancements X 20.2 701
008  SE NHS/Non Pave & Bridge Refurb. X 1 500.0 1
009  Konglginak Sanitation Boardwalk 1 X 250.0 450.0 1
010  SEJnu-Hazard Elimination X 1 48.7 1
il ICTN-Waterfront Promenade X 82.2 1751
) ~ Totals $4.958.6 $2,940.1
Total dollars committed to surface transportadon funding for 1998 was $ 406.3 million.
1998 FAwork performed =1.94% of the total surface transportadon program $7.898.7
1999
001  NRHAY99 NHS Prev. Malnt. & Repairs X 1 1 2.000.0 1 1.850.0
002  CE Bridge Maint/Reualr FY99 X 1 1 28431 748
003  NRHAFY99 Non-NHS Malnt. & Repairs X 836.0 1,064.0
004  CE Crack Seal Program FY'99 X 643.4 224.3
005  SE NHS Pavement Rehab. X 1470 653.0
006  CE Asphalt Pave. Surface Refurb. FY 99 X 383.9 399.6
007  Force Account (AMHS) Wireless Com. X 334 135.6
008  SE Non-NHS Pave. Rehab. FY 99 X 600.0
009  NR Dalton Hw. Erosion Control X 15.3 102.7
010  NRSurface Treatment. Brenwick/Cralg X 73.6 129.4
Oil  CE FY99. Non-NHS Fed. Crack Seal Pro. X 200.4 69.3
_ Totals S5.217.3 S4.702.7
Total dollars committed to surface transportation funding for 1999 was $ 524.0 million.
1999 FAwork performed =1.89% of the total surface transportation program $9,920.0
2000
001 NR FFY 00 NHS M&O Prev. Malnt. X 22156 16044 1
002 NR A=Y 00 CTP M&Q Prev. Maint. X 17255 1.2495
003 CE FY00 Central Region Crack Seal Crew X 704.3 1894
004  SE Non-NHS Pavement Rehab. (FFYQO X 256.7  576.1
005  SE Road Surface Treatment (FFYQO) X 2536 5524
006 CE: Interstate Maint. & Bridge Repair FYQO X 1 260.4 139.3
007  Prol. #66740. Russian Mission AWOS Pad X 47.2
008  Prol. #66740. Russian Mission Airport Clearing X 1 122.0
009 CE: Bridge Malnt./Repair Non-NHS FYCO X 1 278.0 1215
010 CE: Cascade Shop Reconstruction X 82.0 230.0
Oil  SE Halncs-Lutak Rd. Storm Drain X 207.0
012  Chefomak Sanitation Boardwalk X 262.2 1,117.8
013  CE: FYOONon-NHS Fed. Crack Seal Pro. X 580.6  227.8
014  SE Haines-Chilkat Lake Rd. X 310.0 190.0
015  SE Skagwav-Talva River Erosion Control X 90.0
016  Married Man’s Trail Lightin X 40.6 221
017  St. Marv's Airport Rd. Rehab. X 12056 1.7939
018  SE Wrangell Airport Control Reg. Shelter X 119
019  Nunnnltchuk Sanitation Boardwalk X 399.0 1.701.0
_ Totals $9,052.2 $9,715.2
Total dollars committed to surface transportation funding for 2000 was $ 463.8 million.
2000 FAwork performed =4.05 % of the total surface transportation program $ 18.767.4

Po»iAed by Sen

Updated Feb. 12,2003
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001  NRFAYO0l M&O Preventive Maintenance
002 CE: FY 01 Non-NHS Fed. Crack Sealing Prog.
003  NRFFY 01 CTP Pavement Markings

004  South Naknek Almort Repairs X
005 CE: Bridge Malnt./Repair NHS FY01
006  Kwiglllingok Sanitation Road X

007  Cordova Sidewalks Asbestos Removal

008  CE: Bridge Malnt./Reoalr Non-NHS FY 01
009 CE: FY02 NHS Crackseal IPM

010  CE: FY 02 Non-NHS Crackseal Program

XXXX X XXX

i

) Totals
Total dollars committed to surface transportation funding for 2001 was $ 380.0 million.

2001 FAwork performed = 3.49 % of the total surface transportation program

2002
001  NRHAFY 02 M&O Preventative Maintenance 1 X 1
002  SE Region Road Surface Treatment 1 X 1
003  Dalton Hw Painted Traffic Markings 1 X
004  CRBridge M& R NHS FY'02 1 X 1
005  Soldotna: East Redoubt Ave.. Improvements 1 1 X
006  Statewide Emergency Sign &Traffic Signals 1 X 1 X
007  Northern Region WinterTrail Marking 1 1 X
008  King Cove Lagoon Bilrlge 1 X

Totals
Total dollars committed to surface transportation funding for 2002 was $ 505.0 million.
2002 FAwork performed =2.23 % of the total surface transportation program

7.150.0
339.4 86.5
7.3 43.3
30.0 15.0
325.5 35.6
764.2 2.235.8
14.2 2.7
373.6 74.0
7011 210.6
670.6 185.6
$ 10,375.9 $2,889.1
$ 13.265.0
1 8.860.01
1 52701
11361 614
11851 200.0
\' 63301
1 43001
1828 1 1110
1 1 5.0
$ 108649 $377.4
$ 11.242.3

The average of all FA work performed (1998 - 2002) = 2.68 %

Updated Feb. 12,2003
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SB 40

Subject: SB 40
Date: Mon, 29 Mar 2004 19:50:43 -0900
From: "Walton Smith" <waltonksm@yahoo.com>
To: <Representative_Mary_Kapsner@legis.stale.ak.us>,
<Senator_Georgianna_Lincoln@Ilegis.state.ak.us>, <Senator_Donny_0lson@Ilegis.state.ak.us>,
<Senator_Lyman_HolTvnan@Ilegis.state. ak.us>,
<Representative_Richard_Fosier@legis.state.ak.us>

March 29, 2004
To our legislators:

| apologize for sending a "'group email”, rather than a personalized letter. | am due to travel in the morning, and will
be unable personally to testify on SB 40. Most of you who know me realize | am very much opposed to this hill.
However, | still want to make the following points:

1 The imposition of a $250,000 limit on force account projects will dramatically increase the costs for small
projects. Advertising, bidding, mobilization and demobilization all add to the costs of a project. At a time when the
State is looking for maximum returns on minimal investments, such a requirement is totally out of line.

2. Local project management and construction lead to local pride and ownership of the project. This results in better
long-term maintenance.

3. At a time when t"e Bush economy is in serious trouble, such a requirement will take money from the families that
really do need "sell-help.” We have been encouraged to help ourselves inthe Bush, but this is increasingly difficult
when local projects only generate wealth for outside contractors.

4. The proposed legislation is a thinly veiled effort by the AGC and its contractor membership to further make DOT
funds the exclusive province of their membership. Past reviews of DOT expenditures show that well over 95% of the
Federal DOT funds coming into the state currently end up in contractor pockets. This measure is to insure that
virtually 100% will end up in contractor pockets.

5. In spite of the public relations campaign by the AGC several years ago in their ALASKA CONTRACTOR
magazine, the fact is that outside contractors have historically done very little for the Bush worker. As with all rules,
there are a few exceptions, but the exceptions do not make the rule.

6. Also in spite of statements to the contrary, much Bush force account work is done to very high standards. Again,
the exceptions do not make the rule. All of us can find examples of good and bad force account work, just as we
can find examples of poorly constructed jobs bv contractors.

| realize that money equates to power. We in the Bush certainly do not have the power of well organized
"professional organizations”. But sometimes it behooves us to do what is right, rather than bow to the pressures of
moneyed interests.

Thank you for your time and consideration.

Walton Smith
City Manager, St. Mary's.

3/30/2004 8:03 AM
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> Walton Smith
> City Manager, St. Mary's.

For what .t is worth, | completely endorse CM Walton Smith's comments.

I only hope that you can bring some levity to the situation. Big
Business (AGC & the Unions) can live a while longer (a lot longer)
without the few sheckles that trickle to the Bush. Need | point out
some fantastic bush projects that were brought to completion ahead of
schedule and on or under budget.

LEO B. RASMUSSEN, Mayor Emeritus 1985 & 2003 ACOM

3/30/2004 8:03 AM
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Construction of Highways

ABC Alaska believes in a system of free enterprise and open corrpetltlon This premise is general ly embraced
by the State ofAIaska as evidenced by the Ianguage existing in Alaska Statutes AS 19,40.
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The intent of the Legislature is clear: public works ought regularly to be constructed in compliance with state
procurement code and shall be regulated by "Little Davis Bacon' laws establishing prevailing wage rates.
Force Account Construction by the state subverts this intent, bypassing the competitive bid process inherent in
the state procurement code and hiring its own forces to complete construction work at sub-standard wages.

The two compelling arguments for Force Account Construction are cost savings and local hire. The cost
savings are claimed by reduced labor costs and by the fact that the state does not have to make a prdfit. The
payment of lower than prevailing wage has been used as the justification for avoiding federal procurement law
by citing reduced project costs. In effect, the state is paying sub-standard construction wages on government
work, eliminating opportunities for private sector employers who would be required to conform to federal
Davis-Bacon or Little Davis Bacon regulations on that same work. In short, this practice places the state in
direct competition with private sector employers, a practice in direct conflict with privatization goals that have
been expressed by the legislature over the past several years.
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The contention that the state does not have to make a profit and therefore can operateat a lower cost is also
misleading. While the state may not include a risk factor in its estimate, risk is still there. Delays and cost
overruns will be borne solely by the state. Under bid contract, these risks and costs are borne by the
contractor. The state will have no incentive for cost control and innovation as is routine in the competitive bid
process. The notion that the State can compete with private industry on a level  playindfieldis highly
questionable and again flies directly In the face of the state privatization goal.

The local hire issue is also compelling and should not be ignored. Again, local residents are best served by a
level playing field. Providing an accurate prevailing wage and Including “helpers” In the job classifications will
allow local residents the best opportunity to compete In the marketplace.

Senate Bill No. 40 and House Bill No. 67 will help limit the State's ability to engage in force account
construction. The same language should be added to AS 44.33.300 and we, as a community, should then
focus our efforts on improving the implementation of existing prevailing wage regulations to provide
opportunities for local hire in a free and open competitive bidding environment.
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Nome, AK 99762

Phone: é907{ 443-5555 Fax: (907) 443-2162
mail: Nome_LIO@Icgis.state.ak.us

WRITTEN TESTIMONY

Following this page is written testimony submitted by Jimmy Adams, Western District
Manager, Maintenance & Operations, DOTPF in Nome for die Senate Finance
Committee teleconference hearing, re: SB40, on Tuesday morning, March 30that

9:00 am.

Please call our office if you have any questions.

Thank you,

Angcliguc Horton,
Information Officer

cc: Representative Richurd Foster

Senator Denny Olson


mailto:Nome_LIO@lcgis.state.ak.us
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Comment for Senate Bill No. 40
Erie to hi?h mobilization costs for shipping construction eguipment and
Pro_]ec_t related supplies to Western Alaskathe proposal under Senate Bill 40
0 limit the costs to $250,000 is not realistic.

Costs for mobilization of Department work (not to mention private bid
construction projects) will shoot that boat right out o f the water.

PAi_ssing that bill will only increase costs ofroad improvement projects out
this way.

Tliank you for the opportunity to comment.

Western District Mana%_er
Maintenance and Operations

907 443 2162 P.



Position Paper on

SO Force Account Construction

Alaska Chapter

ABC Alaska believes in a system of free enterprise and open competition. This premise is generally
embraced by the State of Alaska as evidenced by the language existing in Alaska Statutes AS 19.10.170
and AS 35.15.010 which state it is the general policy of the state to require construction under bid
contract in accordance with the state procurement code. Additionally, Alaska Statutes require: "A
contractor orsubcontractor who performs work on public construction in the state, as defined by AS
36.95.010, shallpay not less than the currentprevailing rate of wages forwork ofa similar nature in the
region in which the work is done.”

The intent of the Legislature is clear: public works ought reguiarly to be constructed in compliance with
state procurement code and shall be regulated by “Little Davis Bacon” laws establishing prevailing wage
rates. Force Account Construction by the state subverts this intent, bypassing the competitive bid
process inherent in the state procurement code and hiring its own forces to complete construction work
at sub-standard wages.

The two compelling arguments for Force Account Construction are cost savings and local hire. The cost
savings are claimed by reduced labor costs and by the fact that the state does not have to make a profit.
The payment of lower than prevailing wage has been used as the justification for avoiding federal
procurement law by citing reduced project costs. In effect, the state is paying sub-standard construction
wages on government work, eliminating opportunities for private sector employers who would be
required to conform to federal Davis-Bacon or Little Davis Bacon regulations on that same work. In
short, this practice places the state in direct competition with private sector employers, a practice in direct
conflict with privatization goals that have been expressed by fhe legislature over the past several years.

It may be argued that the published prevailing wage does not reflect local conditions. If this is the case,
there is a mechanism in place to address the variation. 8 AAC 30.050 states "A region may be
subdivided into zones if the commissioner determines that the prevailing wage rJ.s has local variations
within the region..."and "Special prevailing wage rate determinations may be requested for special
projects orspecial worker classifications, if the work to be performed does notconform to traditional
public construction for which a prevailing wage rate has been established under (a) of this section.” This
would be in keeping with the intent of the Legislature and also protect the rights of the workers.

The contention that the state does not have to make a profit and therefore can operate at a lower cost is

also misleading. While the state may not include a risk factor in its estimate, risk is still there. Delays and
cost overruns will be borne solely by the state. Under bid contract, these risks and costs are borne by the
contractor. The state will have no incentive for cost control and innovation as is routine in the competitive
bid process. The notion that the State can compete with private industry on a level playing field is highly

questionable and again flies directly in the face of the state privatization goal.

The local hire issue is also compelling and should not be ignored. Again, local residents are best served
by a level playing field. Providing an accurate prevailing wage and including "helpers" in the job
classifications will allow local residents the best opportunity to compete in the marketplace.

Senate Bill No. 40 and House Bill No. 67 will help limit the State's ability to engage in force account
construction. The same language should be added to AS 44.33.300 and we, as a community, should
then focus our efforts on improving the implementation of existing prevailing wage regulations to provide
opportunities for local hire in a free and open competitive bidding environment.
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February 18, 2003

Senator Cowdery, Chair
Transportation Committee
State Capitol, Room 101
Juneau, AK 99801

Re: SB 40
Dear Senator Cowdery,

The AML Public Works and Infrastructure Subcommittee reviewed SB 40 and
recommends against its adoption.

This summer a number of public and private organizations worked on a compromise that
took into consideration all of the aspects of this complex issue. The result is

Administrative Order 199.1believe that all of the public and private groups involved in
the discussions support working with new procedures.

Executive Director

Member of the National League of Cities and the National Association of Counties
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PHONE:(907)652-6527 FAX:(907)652-6011

TO:  ALASKA STATE LEGISLATORS M&rcii 1X,2.003

FROM: James G, James, Tribal Administrator

Re: Senate Bill 40 and House Bill 67

MESSAGE:

Once again the construction of capital projects by force account within
the State of Alaska has been put into place in question.

The Bill which has been sponsored by Senator John Cowdery and
Representative Jim Holm would limit the construction of state funded
capital projects by force account to those projects under $250,000.00.

It will have a big impact especially to rural areas in which the majority
of village members are in dire need of joDs and economic opportunities
because of high costs of living.

| have seen many of our people that are in need to feed their baby and
to clothe them with proper clothings during harsh winter months,

A can of evaporated milk costs $1.55 per can and the baby formula can
costs nearly $20.00 or more depending on the price market up. The
clothings price are devastating compare to Anchorage prices.

Although, people that are on welfare or on any assistance through State
and Federal Assistance programs are just a quarter worth.

We urge you not to pass those two hills because itwon't help the real

Alaskans who needs it the most.
Thank You.
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Nunakauyak _Traditional Council PHONE NO. : 907 427 7714 Mar. 04 2003 01:51PM PI

Nunakauyak Traditional Council

TO ALL ALASKA STATE LEGISLATURES

Senator John Cowdery under Senate Bill 40 and Representative Jim Holm under House
Bill 67 have introduced the bills which will affect the capital projects by "Force Account™
in which we know will have devastating impact in our region and local economy.

With limitation on State-funded projects to no more than $250,000 will not support local
economy whatsoever. This limitation and phasing out construction jobs under force
account will not help high unemployment rate in rural communities. Big construction
companies and non-residents will only benefit from construction jobs instead..

Villages do not even have economic base in which to support their own projects whether
they are funded by the State or Federal government The tribes or Tribal organizations
have exercised their right to govern themselves by handling projects under force account
thereby guaranteeing jobs to local residents who are jobless and have families to support.
Big construction firms from outside of or even those based in Alaska do not always have
that guarantee and instead bring in crews with them. This type of construction project do
not support local economy.

The Alaska State Legislatures would be more lenient to its constituent’s needs and well-
being by helping them to protect their interest and allow them to continue to handle their
own projects under force account. As a long time Tribal Council employee, | see many
benefits that local force account projects provides to those who lock part in construction
projects which also help provide local economy little by little.

On the behalf of Nunakauyak Traditional Council (NTC) and many tribal governments
and tribal organizations within AVCP/Calista region, | would like to humbly ask Senator
Cowdery and Representative Holm to listen and reconsider or withdraw their bills
immediately.

Last but not least, Twould like to ask all Alaska State Legislatures to vote these bills
down if the bills are not withdrawn by its original authors.

ON THE BEHALF OF NUNAKAUYAK TRADITIONAL COUNCIL

cc: Mr. David B. Tim, NTC Chairman
Editor, The Delta Discovery
Editor, The Tundra Drums

Box 37048, Toksook Bay, Aln*k« 99637-0048 <+ (907) 427-7114 - Fax (907) 427-7714



SENATE COMMITTEE REPOFTI
First Committee of Referral

DATE: 1/29/03 FURTHER: Finance
Date of 5-Day Notice: 103 DATE TURNED } ,
(in accordance with Uniform Rule 23) INTO OFFICE: 3 «\b b

Transportation Committee considered SENATE BILL NO. 40
SB 40 CONSTRUCTION OF HIGHWAYS BY DOTPF

"An Act relating to construction of highways by the Department of Transportation and Public Facilities.”

and recommends: Senate. Bill:
[ T same title
be replaced with CS hj new uFe
: ouse Blil
adopt Previous CS ) [ ] same title
[ ] technical title
attached amendment(s) [ ] new: SCR #_
adopt Letter of Intent by Committee
further referral to Committee
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):
Department Date Fiscal Zero FM | | Department Date Fiscol Zero FN#
C b T P F p{/s I

[ 1 APPROPRIATION - no fiscal note

[ SIGNATURES AND RASpMMADATIONS: D0 DoNot noRec  Amend 1
OlISon . 1
TVrriaul A
I0O”~ner* | 1N —
Lincoln
i
£\ 1 A

Cha,r: aV — \ ("2



SENATE FINANCE COMMITTEE

SIGN-IN

SB 40-CONSTRUCTION OF HIGHWAYS BY DOTPF

AME: S~Ciz{\Y™\c)rtcr” {700a_LAJjk o n — Subject/Bill No: —~ £ ~ 2
Co./Dept./Title: "f Phone:-
Address: Zip:
Do you wish to testify? X Yes No V Respond To Questions
NAME: Subject/Bill No:
Co./Dept./Title: Phone:-------------
Address: Zip:
Do you wish to testify? .Yes No Respond To Questions
NAME: Subject/Bill No:
Co./Dept./Title: Phone:-------------
Address: Zip:
Do you wish to testify? Yes No Respond To Questions
NAME: Subject/Bill No:
Co./Dept./Title: Phone:--——mmmemmemex
Address: Zip:
Do you wish to testify? Yes No Respond To Questions
SFC-04 3/30/04

SB 40



sire. ANCHORAGE

COMMITTEE: SFIN

DATE: 3-30-04

PRI NT YOUR NAME

Ntfon Valeske

SUBJECT OF MEETING or BILL #

SB 40

UPDATE #;

COMMUNITY

Anchorage

REPRESENTING/AFFILIATION

Public Employees Local 71

DO YOU WANT

TESTIFY
YorN

Y-SB 40



sitez O ffnets

COMMITTEE: SFIN

DATE: 3/30/04

PR1IN T YOURNAME

Mbden Larsen
'/ Jeff Ailing

SUBJECT OF MEETING:

BILL # SB 40

UPDATE #:

COMMUNITY REPRESENTING/AFFILIATION

ABC
Alcan Builders

DO YOU WANT

TESTIFY
YorN

Y
Ans. ?’s



SENATE FINANCE COMMITTEE

SIGN-IN

SB 40-CONSTRUCTION OF HIGHWAYS BY DOTPF

NAME: = e<pv3-e

Co./Dept./Title:

Address: 3 13 Z

NAME:

Subject/Bill

6 5" 39
2T

4
|

0

No:

Co./Dept./Title:

Address:

NAME:

Co./Dept./Title:

Address:

NAME:

Co./Dept./Title:

Address:

Subject/Bill No:

Subject/Bill No:

X ~ar/p " - S& ciU 4
Phone:
£> Zip:
Do you wish to testify? Yes No /* Respond To Questions
Subject/Bill No:
Zip:
Do you wish to testify? Yes No Respond To Questions
Zip:
Do you wish to testify? .Yes No Respond To Questions
Zip:
Do you wish to testify? Yes No Respond To Questions
—]-

SFC-03
SB 40

04/01/03









SENATE COMMITTEE REPORI
First Committee of Referral

DATE: 2/26/03 FURTHER: Judiciary
Finance

Date of 5-Day Notice: 2 l1zolo3 DATE TURNED .

(in accordance with Uniform Rule 23) INTO OFFICE: '

Health, Education and Social Services Committee considered
SPONSOR SUBSTITUTE FOR SENATE BILL NO. 41
SB 41 MEDICAID COSTS AND CRIMES

"An Act relating to medical care and crimes relating to medical care, including medical care and crimes
relating to the medical assistance program.”

and recommends: Senate Bill:
[x] same title
XI be replaced with cs ®kr 53 -Prr 5ft H\ ( HeS ) [ ] newtitle
House Bill:
] adopt previous _ CS ( ) [ ] same title
[ ] technical title
] attached amendment(s) [ ] new: SCR #_
] adopt Letter of Intent by Committee
] further referral to Committee

NEW FISCAL NOTE(S):

Department Fiscal

ft /ectt i/ ‘farH)convoy ffO 3y

[ 1 APPROPRIATION - no fiscal note



NAME:

Co./Dept./Title: -fi-1/— frf .

Address-

Do you wish to testify?

NAME:

SENATE FINANCE COMMITTEE

SB 41-MEDICAID COSTS AND CRIMES

ljofco

Yes

M &

4 1ifsW s/a*e”

j

SIGN-IN

No

N

Phone:

7ip-

Respond To Questions

Co./Dept./Title:

Address:

Zip:

Do you wish to testify?

NAME:

Y es

Respond To Questions

Subject/Bill

Co./Dept./Title:

Address:

Zip:

Subject/Bill No:

99711

Subject/Bill No:

No:

Do you wish to testify?

NAME:

Respond To Questions

Subject/Bill

Co./Dept./Title:

Address:

Zip:

No:

Do you wish to te stify ?

SFC-03
SB 41

Yes

No

Respond To Questions

04/15/03



site . OFENETS SUBJECT OF MEETING:

COMMITTEE:

UPDATE #;
DATE:
PLEASE SIGN I[N
PRI NT YOUR NAME ADDRESS (MAILING & ZIP)

Steve Branchflower =
Randall Schlapia

Jack Neilson

Don Kitchen

DO YOU WANT
REPRESENT ING TO TESTIFY?
Y or N

AG

Victim’s Rights

7
717 [ TTN\--7



REPORTED OtIT

SENATE FINANCE COMMITTEE RErORT AKHlSZIB
DATE: 4/15/03 FURTHER: SENATE FiNANCF
COMMITEE
DATE TURNED 0
INTO OFFICE:

Finance Committee considered SPONSOR SUBSTITUTE FOR SENATE BILL NO. 41
SB 41 MEDICAID COSTS AND CRIMES

"An Act relating to medical care and crimes relating to medical care, including medical care and crimes
relating to the medical assistance program.”

and recommends: Senate BiIll:
B . [v-fAsame title
v-"f'lce replaced with CSs 4-1 NJ ) [ ] new title
House BiIll:
] adopt previous _ CSs ( ) [ ] same title
[ ] technical title
] attached amendment(s) [ J new: SCR #_
] adopt Letter of Intent by Committee
] further referral to Committee
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):
Department Date Fiscal Zero FN# Department Date Fiscal Zero FN#
Uoh 4\

[ ] APPROPRIATION - no fiscal note



FISCAL'NOQTE

STATE OFALASKA A3 :iscal Note Number: J_

2003 LEGISLATIVE SESSION AR 15 3ill Version: CSSSSB 41(HES)
SENA It rINANChiI S ) Publish Date: 3/18/03

Revision Dais/Time (Note if correclion): AL —IDept Affected: ' . Health C SOClal Services

Title MEDICAL CARE AND MEDICAID FRAUD BRU Medical Assistance Admin

Component Health Purchasing Group
Sponsor GREEN

Requester Component No. 243
Expenditures/Revenues _ (Thousands of Dollars!

Note- Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDIT"RES FY2004  FY2005  FY2006 FY2007 FY2008  FY2009
Personal Services 66.5 65.7 66.9 68.1 69.4 70.7
Travel

Contractual 1,024.9 10454 1.066.3 1.087.6 1,109.3
Supplies

Equipment

Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 66.5 1,090.6 1.112.3 11344 1,157.0 1,180.0

CAPITAL EXPENDITURES
CHANGE IN REVENUES (0)

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts 499 818.0 834.2 850.8 867.8 885.0
1003 GF Match 16.5 272.6 218.1 283.6 289.2 295.0
1004 GF

1005 GF/Program Receipts
1037 GF/Megntal health _
Other(Specify Type-do not abbreviate)

TOTAL 66.5 1,090.6 11123 1,134.4 1,157.0 1,180.0
Estimate of any cuyrent year (FY2_003?| cost: _
Mark this box {X) it funding for this bill is included mthe Governor's FY 2004 budget proposal: [
POSITIONS
Full-time 1 1 1 1 1 1
Part-time
Temporary
ANALYSIS: (Attach a separate page if necessary)

This hill creates more accountability from providers, recipients, and the Department of Health and Social Services
&DHSS in the administration ofth(% Medjcaid and CAMA_gro%ra_ms_, pnmarllg through J)rowderaudns. The . .
epartment Is ordered to contract for indepenaent financial audits in‘order t |dent|?y verpayments and criminal

violations. This hill estanlishes named criminal acts for medical assistance fraud and corresponding degrees of

felony or misdemeanor crimes. This hill provides for disenrollment of a health care provider for fraud or misconduct
Involving a controlled substance.

Prepared by: Kevin Henderson Phone 465-5821

Division Medical Assistance Date/Time 03/17/2003

Approved by: Joel S. Gilbertson, Commissioner Date 03/1//2003

Agency Department of Health and Social Services

| Rtvoed 972007 OMB) Pago 1of3
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FISCAL NOTE
FN# 1

STATE OF ALASKA BILL NO. CSSSSB 41(HES)
2003 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

ESTIMATED EXPENDITURES
The department has limited experience with contracting for provider audits, Audits for which DHSS has

contracted in the past did not include the search for illegal activity required by this bill. Factoring in our
limited experience, we make the following assumptions:

The .75% sample of all enrolled providers required by this bill means at least 75 providers would have to
be audited each year. We estimate that two of the provider audits would be medical facilities, which
require a more complex audit. The remaining 73 providers chosen by the contractor would be a cross
section of provider types who exhibited characteristics that indicate recovery was likely.

To estimate the cost of an audit, we started with the historical cost of both facility and non-facility audits
and increased that amount by 50%. This increase is to compensate for the added requirements of this
bill, including the search for illegal activity, using a contractor with attorney staff, and the higher cost of
short term contracting with a firm large enough lo complete the complexity and number o f audits
required. The FYO04 base cost of a facility audit is S26.100 per audit and there would be at least 2 of
these completed per year. The base cost of a non-facility audit is SI 3,050 and there would be at least 73

of these per year.

DMA would require one full-time auditor (Range 16) to coordinate the non-facility audits, assist in
management of the contract, and coordinate fair hearings as a result of DM A recovery' enforcement.
Additional administrative costs of equipment, supplies, office space, travel, etc are factored in.

Expenditures are anticipated to grow at an annual rate of 2%. Federal Medicaid match is calculated at
75%.

Page 20f3



FISCAL NOTE
FN# 1

STATE OF ALASKA BILL NO. CSSSSB 41(HES)
2003 LEGISLATIVE SESSION

ANALYSIS CONTINUATION,

ESTIMATE OF RECOVERIES
O fthe 75 providers audited each year, we estimate lhat 75% of them will result in a claim for recovery"'.

We estimate a 1to 2 ratio of audit costs to recoveries. Historically, for every IS of the cost of an audit

we recovered S2.

Annual growth in recovery of Medicaid and CAMA is estimated at 4%, which is a balance between
inflationary growth in medical costs and a reduction in the frequency of provider violations and related
recoveries as the program matures. We anticipate no recovery in FY04, because that year will be needed
to develop, advertise, and award a contract for audit and recovery functions. In addition, some
regulations changes will be needed in order to make a clear distinction between rate-setting audits and

financial/misconduct audits.

Estimated recovery is shown below:
FY04 FY05 FY06 FYO07 FYOS FYO09

SO S1,567.5 S1,630.2 S1.695.4 S1.763.2 S1.833.S

Section 3: AS 47.05.200(c) requires recovered overpayments obtained because of an audit to be
deposited with the Department of Revenue.

Page 3 of 3
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SENATE FINANCE
COMMITTEE »

Amendment Number.  J----m--

iT " L,. d Vv 23-LS0204\U. 1
Spmisin4 nui,.-- -, 4/15/33
Logged In By: r(iOdJ
AMEND MEN 1’
OFFERED IN THE SENATE BY SENATOR GREEN

TO: CSSSSB 41(JUD)

Page 6, lines 4 - 8:
Delete all material.
Insert
"(2) “claim™ includes a request for payment for medical assistance
services under applicable slate or federal law or regulations, whether the request is in

an electronic format or paper format, or both;"

Page 7, line 6. following "services™:
\s

Insert "or "medical services""

Cg.

Page 7, lines 6 - 7:
Delete "available to a medical assistance recipient”

Insert "that may qualify for reimbursement under AS 47.07 or AS 47.08"



SENATE FINANCE COMMITTEE

4 e /2003 COMMITTEEACTION

Bill Number SB 4 1

Amendment
Motion -arrxbnd
Motion bv
b no
_Removeg
Second Qbjection by
Committee Membrr v Vote
Senator Taylor
Senator Bunde
Senator Hoffman
Senator Olson
Senator Stevens
Co-Chair Green
Co-Chair Wilken
Tally
Yea
Nay
Absent

MOTION



. SENATE FINANCE COMMITTEE

A [ 2003 COm/UT
Bill Number 6b 41
Amendment ectn N
Motion
Motion C OAdX]
Objection bv Cd/]
Removed
Second Objection by
Committee Member Y Vote

Senator Stevens
Senator Taylor
Senator Bunde
Senator Hoffman
Senator Olson
Co-Chair Green
Co-Chair Wilken

Tally
Yea

Na
Absgnt

MOTION



COMMITTEE SUBSTITUTE FOR SPONSOR SUBSTITUTE FOR SENATE BILL 41
SPONSOR STATEMENT BY SENATOR LYDA GREEN

An Act relatin? 0 me?mal care and crlm s relati mg to medical care, mcludjnq pedical
care and crimes re atdng the medlc as stafice %ro ram, ca(}ast ophig 1lIness
assistance, and medical assistance orc ronic an ute me |ca conditions.

Since 1999, the costs of the Medicaid program have risen throughout the nation at an average
rate of 11 percent per year. Alaska’s Medicaid program has averaged annual increases of 20
percent, or more than $100 million per year, bringing the total projected program costs in
FY2004 tojust under $1 billion ($695 million in federal funds and $289 million in state funds).

Factors such as increased participant enrollments, increased use of health services, and the
increasing costs of pharmaceuticals and long-term care are the greatest contributors to the rise
in Medicaid program costs. While we have limited ability to contain these cost factors, we can
control program integrity by targeting waste and fraud.

Nationally, the error rate of overpayments in the Medicare program is 7 percent, a number that
could be inferred to the Medicaid program as well. In addition, the commonly held perception of
the amount of fraud committed against the Medicaid program nationwide is 10 percent.
Whether these two numbers are inclusive of one another or should be compounded, they
represent a sizeable amount of spending - between $70 and $170 million -- in Alaska’s
Medicaid program on activities that are, at best, questionable and at worst, criminal.

To preserve the integrity and fiscal viability of Alaska’s Medicaid program, the system should be
held to rigorous controls and frequent scrutiny. Relevant law~ shoulc be in place to prosecute
those who commit fraud and abuse related to medical care. Alaska has no specific health care
criminal theft statutes. Currently, in order to prosecute those who commit Medicaid fraud,
prosecutors must use criminal statutes related to actions coincidental to the misconduct. Alaska
theft statutes require proving the conduct was intentional, a very high standard to meet for a
crime where there is no crime scene or physical evidence. Consequently, there have been
relative' *few prosecutions. Senate Bill 41 provides the legal tools for the fiduciaries of the
Medicaiu program to establish program integrity and maintain maximum fiscal control.

The legislation establishes the crime of medical assistance fraud, defines the elements that
constitute the fraud, and classifies the crime committed as either a felony or a misdemeanor. It
requires independent financial audits to identify errors, overpayments, and criminal violations
made to, or by, Medicaid providers and requires administrative action within 90 days of receipt
of each audit, it completes the loop between the Department of Health and Social Services and
the Department of Law by requiring copies of all audits be provided to the Attorney General and
by directing the Attorney General to notify the Department of Health and Social Services of any
charges of misconduct filed against a Medicaid provider. Such notice requires the Department
to undertake a complete review of any outstanding claims of that provider. Finally, Senate Bill
41 provides that financing of the audits may be made from the recovery, due to the audits, of
misspent funds.

It is vital that the State of Alaska administer its Medicaid program in a manner that ensures
effective, long-term cost containment while providing needed medical care to its intended
recipients. Medicaid providers must operate honestly, responsibly and in accordance with tha
law. Those who do not should be held accountable. Senate Bill 41 provides the State with the
means to better implement this philosophy.



ALASKA STATE LEGISLATURE

Interim:

500 East Railroad Avenue
Wasilla. Alaska 99654
(90”) 376-33"0

(90”) 3“6-315" Fax

SENATOR LYDA GREEN

SENATE BILL 41
SPONSOR STATEMENT

An Act relating to medical care ?nd crimes relaténcg to medical care, including medical
care and crimes relating to the medical assistance program

Since 1999, the costs of the Medicaid program have risen throughout the nation at an average
rale of 11 percent per year. Alaska's Mecxaid program has averaged annual increases of 20
percent, or more than S100 million per year, bringing the total projected program costs in
FY2004 to just under SI billion (S695 million in federal funds and S289 million in state func.'.,).

Factors such as increased participant enrollments, increased use of health services, and the
increasing costs of pharmaceuticals and long-term care are the greatest contributors to the rise
in Medicaid program costs. While we have limited ability to contain these cost factors, we can
control program integrity by targeting waste and fraud.

Nationally, the error rate of overpayments in the Medicare program is 7 percent, a number that
could be inferred to the Medicaid program as well. In addition, the commonly held perception of
the amount of fraud committed against the Medicaid program nationwide is 10 percent.
Whether these two numbers are inclusive of one another or should be compounded, they
represent a sizeable amount of spending - between S70 and S170 million -- in Alaska’s
Medicaid program on activities that are, at best, questionable and et worst, criminal.

To preserve the integrity and fiscal viability of Alaska’s Medicaid program, the system should be
held to rigorous controls and frequent scrutiny. Relevant laws should be in place to prosecute
those who commit fraud and abuse related to medical care. Alaska has no specific health care
criminal theft statutes. Currently, in order to prosecute those who commit Medicaid fraud,
prosecutors must use criminal statutes related to actions coincidental to the misconduct. Alaska
theft statutes require proving the conduct was intentional, a very high standard to meet for a
crime where there is no crime scene or physical evidence. Consequently, there have been
relatively few prosecutions. Senate Bill 41 provides the legal tools for the fiduciaries of the
Medicaid program to establish program integrity and maintain maximum fiscal control.

The legislation establishes three specific crimes of misconduct involving Medicaid services,
defines the actions constitut.ng those crimes, and classifies the type of crime committed as
either a felony or a misdemeanor. It clarifies the circumstances undei which controlled
substances may be prescribed. It requires independent financial audits to identify errors,
overpayments, and criminal violations made to, or by, Medicaid providers and requires
administrative action within 90 days of receipt of each audit. It completes the loop between the
Department of Health and Social Services and the Department of Law by requiring copies of all
audits be provided to the Attorney General and by directing the Attorney General to notify the
Department of Health and Social Services of any charges of misconduct filed against a
Medicaid providerr-StrchmOftce requires the-Department to suspend payment to, and undertake
a complete review of, that provider. Finally, Senate Bill 41 provides that financing of the audits
may be made from the recovery, due to the audits, of misspent funds.



Senate Bill 41
Sponsor Statement

Page 2

It is vital that the State of Alaska administer its Medicaid program in a manner that ensures
effective, long-term cost containment while providing medically necessary services to its
intended recipients. Medicaid providers must operate honestly, responsibly and in accordance
with the aw. Those who do not should be held accountable. Senate Bill 41 provides the State

with the means to better implement this philosophy.
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Figure'l3

Average Annual Growth Rates of Total
Medical™ Spending

Annual growth rate:
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ALASKA MEDICAID PROGRAM EXPENDITURES ~ RECENT HISTORY
Numbers and Language

Actuals

Actuals

Actuals

Actuals Actuals Enacted Projected
FY98 FY99 FYOO FY01 FY02 FY03 FY04
Medlcal Assistance 20% increase
Medicaid 366,536.5 395,689.5 470,709.0 583,893.6 093,679.7 820,036.5 984,043.8
General (Purpose 129,731.2 131,522.9 145,514.7 152,791.1 '192,921.5 173,294.8 207,953.8
Federal 231,329.7 261,315.7 307,508.4 387,431.9 461,846.9 579,552.0 695,462.4
Other 5,475.6 2,850.9 17,685.9 43,670.6 38,911.3 67,189.7 80,627.6
366,536.5 395,689.5 470,709.0 583,893.6 693,679.7 820,036.5 984,043.8
% Increases frotr) S oo T - )
Prior Year 7.95% 18.96% 24.05% 18.80% 18.22% 20.00%
Total Medicaid Expenditures FY 99 - FY 02: 2,143,971.8
Average annual increase between FY 99 and FY 02 20.60%

Source: fl%ures obtained Iro Leglsla Ive Finance Division

Presented by T. Carpenter of Senitor Green's sta 212412003



FigureP 15

Factors States Reported as Among th
“Top Three’ IncreasPng Medicaid Sp%ndleng

Number of states reporting:*-

SOURCE: .KCMU SUI'VEY of Medicaid officials in 50 states and DC-conducted by K Al sS"eR. COMMISSION ON
Health Management Associates, June 2002. Medicaid and the Uninsured



Figure 16

Sources of Growth In Federal Medicaid
Expenaitures, 2001-2002

Factors Behind Expenditure Growth
for Beneficiaries

$9.0 billion

Elderly m Enrollment-related
and
O Services-related
D isabled
57 %
62%
$2.1 billion $2.3 billion
43%
Total Increase = $15.7 billion A dults'’ C hildren D isabled

& E lderly

SOURCE: Kaiser Commission on Medicaid and the Uninsured analysis of CBO KATS E R _ CO MM IS S.l ON ON
Medicaid baseline, March 2002. ' Medicaid andlhe Uninsured v



Figure 2.5 Projected M edicaid E xpenditures, Fiscal Y ears1998-2010

Spending is projected to grow to $444 billion in FY 2010.

FY 2010
Total = $444
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Fiscal Year

ote: (1 The rOJec ted. increase in Medicaid exloendl ures can be explained bg the following factors — case load accounts for

|n ation: daashown above'are expressed 1n nominal terms.
source: HCFA/Office of the Actuary, President's Fiscal Year 2001 baseline budget.
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Figure 2.10 D istribution of Persons Served Through M edicaid and

Payments by Basis of Eligibility, Fiscal Year 1998

Payments for the elderlye blind and disabled account for 71 percent of total payments.
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Source: HCFA-2082.



Figure 2.12 A verage Real M edicaid Payments per Person Served,

Fiscal Years 1978-1998

Per capita payments for the elderly, blind and individuals with disabilities more than doubled
while per capita payments for children and adults had modest growth rates.
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Message Hotline to Report Medicaid Fraud 1-907-269-6279

The Alaska Medicaid Fraud Control Unit (MFCU) has been pan of the Attorney
General's Office since January 1992. The unit is located in Anchorage and has
statewide jurisdiction. It has the responsibility for investigating and prosecuting
Medicaid fraud and the abuse, neglect or financial exploitation of patients in any
facility that accepts Medicaid funds. The Director of the MFCU is Assistant Attorney
General Donald R. Kitchen, a career criminal prosecutor with more than a quarter
centry of experience in the criminal justice system. There are 47 MFCU's across the

uU.S.

Although the vast majority of health care providers are honest and dedicated to
providing the highest quality health care to their patients, Medicaid provider fraud
costs American taxpayers hundreds of millions of dollars annually and threatens the
integrity of the Medicaid program. Nationally, it is estimated that Fraud, W aste and
Abuse account for 10 to 20 percent of the payments made by Medicaid. If the
National trends hold true for the State of Alaska, these percentages equate to 30
million to 70 million Medicaid dollars annually, resulting in a substantial reduction in
moneys available to provide necessary medical services to needy Alaskans.

Fraud is "intentional™ deception or misrepresentation which results in an
"unearned benefit"”, usually in the form of an excess payment. W hile health care fraud
can take many forms, the most common involves billing for services not performed or
billing for more expensive services than those actually provided. Medicaid patients
may not suspect fraud, as they are seldom made aware of the procedures or dollar
amounts billed to Medicaid. An unscrupulous provider can generate a fraudulent
Medicaid payment simply by filing a false claim with an eligible recipient’s
identification number and a valid procedure code.

E x am ples O f F raud S ¢ch em es |In H e alth C are

e BILL'NG FOR SERVICES NOT RENDERED

e BILLING FOR HIGHER LEVEL OF SERVICES THAN ACTUALLY
PERFORMED

* BILLING FOR MORE SERVICES THAN ACTUALLY PERFORMED

e CHARGING HIGHER RATES FOR SERVICES TO MEDICAID THAN
OTHERS

e CODING BILLINGS TO GET MORE REIMBURSEMENT
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 PROVIDING AND BILLING FOR UNNECESSARY SERVICES
MISREPRESENTING AN UNALLOWABLE SERVICE IN A MEDICAID

BILLING
FALSELY DIAGNOSING SO MEDICAID WILL PAY FOR MORE SERVICES

ALASKA DIVISION OF ALASKA
MEDICAL DEPARTMENT OF
LAW

ASSISTANCE

If you suspect Medicaid health care fraud or patient abuse, do your part to protect the
integrity of the Medicaid program and the public resources that fund it! Contact the

Medicaid Fraud Control Unit Hotline at 1-(907) 269-6279 and ask to speak to an
Our fax is 1-(907) 269-6202. Or call tbe

investigator or simply leave a message.
You need not give your name and you

Crimestoppers Hotline at 1-(907) 561-7867.
may be eligible for a reward.

Alaska Medicaid Fraud Control Unit
Office ofSpecial Prosecutions and Appeals
310 K Street, Suite 308
Anchorage, AK 99501

E-MAIL at medfraud@ law .state.ak.us
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Office of Inspector General
Department of Health and Human Services

Good morning Mr. Chairman. My name is Michael F. Mangano. | am the Acting Inspector General for
the Department of Health and Human Services (HHS). Itis my pleasure to be here today to give you an

update on our work with regard to improper payments in Departmental programs.

Today, | will provide an o\erview of the types of payment errors revealed by our most recent Health Care
Financing Administrorion (HCFA) audit. Over the past five years, the Office of the Inspector General
(OI1G) has undertaken audits of Medicare’s fee-for-service claims to estimate the extent of payments that
did not comply with Medicare laws and regulations. These payment errors, comprised of improper
provider billings, make up the largest category of in. ppropriate payments in the Medicare program. These
errors can include simple billing mistakes as well as fraudulent billings We continue to believe that most
health care providers do their best to provide high quality care and are honest in their dealings with
Medicare. At the same time, we must be concerned about all errors, even those which are totally
innocent. Our annual measurement of Medicare payment errors not only allows HCFA to focus on the
areas where increased compliance is needed, but also enables HCFA to identify approaches to building a

better Medicare program.

I will also describe instances of specific inappropriate payments made as a result of the complex,
antiquated, and incompatible technology environment in which Departmental programs operate. These
examples include } 'ji'care and Medicaid payments made on behalf of deceased or incarcerated
beneficiaries, as well... Temporary Assistance for Needy Families (TANF) payments made to fugitive
felons. Taken together, these problems indicate systemic vulnerabilities which could lead to much more

serious losses of funds if not remedied.
MEDICARE PAYMENT ERROR RATE

W c recently released our report Improper Fiscal Year 2000 Medicare Fee-for-Ser\'icc Payments
(A-17-00-02000) in which we present the results of our review of Fiscal Year (FY) 200L Medicare
fee-for-service claims. Based on our statistical sample, we estimate that improper Medicare benefit
payments made during FY 2000 totaled SI 1.9 billion, or about 6.8 percent of the S173.6 billion in
processed fee-for-service payments reported b'yHCFA. Itis important to note that this is an error rate
estimate and not a fraud estimate. These improper payments could fall on a continuum anywhere from
simple inadvertent mistakes to outright fraud and abuse.
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W hen the sampled claims were submitted for payment to Medicare contractors, they contained no visible
errors. We found that the contractors’claim processing controls were generally adequate for: (1) ensuring
beneficiary and provider Medicare eligibility; (2) prring claims based on information submitted: and (3)
ensuring that the sendees as billed were allowable under Medicare rules and regulations. However, their
controls were not effective in detecting the types of errors we found. Instead, reviews of patient records by
medical professionals detected 92 percent of the improper payments. Our historical analysis of payment
errors from FY 1996 through FY 2000 identified four major payment error categories: medically
unnecessary sendees, unsupported sendees, coding errors, and noncovered sendees.

" ledically unnecessary services, the largest error category this year, amounted to S5.1 billion in improper
payments. This category covers situations in which the medical review staff found enough documentation
in the medical records to make an informed decision that the medical services or products received were
not medically necessary. The following is an example of services that were determined not medically

necessary"':

* A physician was paid S3,305 for 40 hypnotherapy sessions with an Alzheimer’'s patient. The
medical records stated that the patient was neither attentive nor cooperative during the initial mental
status exam. Since the patient could not participate in that exam, the medical reviewer determined
that hypnotherapy treatment was not medically necessary, reasonable, or appropriate for a 95 year

old Alzheimer’s patient.

Unsupported services represented the largest error category in three of the last 5 years. In FY 2000, they
accounted for an estimated S4.3 billion in improper payments. Such services include those where there is
insufficient documentation to determine the patient's overall condition, diagnosis, and extent of services
performed (S2.3 billion) or where there was no documentation to support the services provided (S2

billion). An example of unsupported sendees follows:

* A hospital was paid $722 for outpatient radiation therapy sendees. The medical records contained
no documentation to support the provision of these sendees. After repeated unsuccessful attempts to

obtain such documentation, the claim was denied.

Coding errors represented $1.7 billion in improper payments (the net of upcoding and downcoding
errors). For most of the coding errors found, the medical reviewers determined that the documentation
submitted by providers supported a lower reimbursement code. Physician and inpatient Prospective
Payment System (PPS) claims accounted for over 90 percent of the coding errors over the 5 years

reviewed. An example of incorrect coding includes:

* A hospital was paid $19,452 for providing a diagnostic related group service to a patient admitted
with achronic inflamation of the membrane lining the abdominal wall. The principal diagnosis code
was shown as another infection. The medical reviewers concluded that the diagnosis code should
have been related to an infection due to a dialysis catheter. As a result. S7.125 was denied.

Noncovered services and other errors consistently constituted the smallest error category. Noncovered
services are defined as those that Medicare will not reimburse because the services do not meet Medicare
reimbursement rules and regulations. Such services include most routine physical examinations; eye and
ear examinations to prescribe or to fit glasses or hearing aids; and, most routine foot carc.

Since we developed the first error rate for FY 1996, HCFA has closely monitored Medicare payments and
has instituted appropriate corrective actions. The HCFA has also worked wilh provider groups to clarify
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reimbursement rules and to impress upon healthcare providers the importance of fully documenting
services. Additional initiatives on the part of the Congress, HCFA, the Department of Justice, and the

O ffice of Inspector General have focused resources on preventing, detecting, and eliminating fraud and
abuse. All of these efforts, we believe, have contributed to reducing the improper payment rate by almost
half-- from S23 billion, or about 14 percent of Medicare program expenditures, in FY 1996 to SI 1.9
billion, or about 6.8 percent of the S173.6 billion in Medicare payments, in FY 2000.

The decrease in improper payments has had a positive effect on Medicare's financial situation. From 1991
to 1996, the Congressional Budget Office (CBO) reported that Medicare's rate of inflation averaged 10.9
percent per year, r FY 1998, the rate of inflation for :he Medicare fee-for-service program dropped to the
lowest in the program's entire history (since 1965) -- 1.5 percent. Overall, CBO calculated the average
Medicare inflation rate fc FY 1997 to FY 2000 at 3.2 percent. CBO commented that: "Most of the decline
can be explained by a sf. ng effort to ensure compliance with payment rules.” (The Budget and Economic
Outlook: Fiscal Years 2 >02-2011, CBO, January 2001)

As of 1996, the Trustees of the Medicare Part A Trust Fund projected that the Trust Fund would be
insolvent in 1999. However, over the past 5 years, the Trustees have extended their estimate of the
financial life of the Trust Fund by 30 years, from 1999 until 2029. One of the primary contributing factors
cited by the Trustees has been "the continuing efforts to combat fraud and abuse.” (Status of the Social
Security and Medicare Programs, Trustees Annual Report, March 1999). We believe that these positive
economic findings with respect to the Financial integrity of the Medicare program, which will positively
impact on both taxpayers and beneficiaries, are due in large part to the fact that the vast majority of health
care providers are engaged in submitting accurate claims to HCFA and providing high quality, medically

necessaiy services.
INAPPROPRIATE MEDICARE AND MEDICAID PAYMENTS

Numerous OIG audits and investigations have revealed instances where antiquated and complex computer
systems have resulted in inappropriate payments being made on behalf of Medicare beneficiaries and
Medicaid recipients. Several recent OIG audits and inspections examined whether the Medicare or
Medicaid programs were being billed for services which occurred after the date of a beneficiary's death and
whether these programs were paying for such services. We have also recently completed work to identify
inappropriate payments made on behalf of incarcerated Medicare beneficiaries.

Payments Made on BehalfofDeceased Beneficiaries

Medicare Services: In our inspection, Medicare Paymentsfor Services After Date of Death
(OEI1-03-99-00200), we found that Medicare paid an estimated S20.6 million in 1997 for services that
started after a beneficiary's date of death. These payments were made because of several system problems.
Approximately $12.6 million was pai.“' jause Medicare had not yet received beneficiary date of death
information from the Social Security Administration (SSA) Master Beneficiary Record at the time the
claim was processed. For example, for one beneficiary who died in May 1997, HCFA did not receive the
date of death information until October 1997. This delay allowed three months of rental payments for a

nebulizer to be pc 'in June, July, and August 1997.

The remaining S8 million was paid for services where the beneficiary's date of death was in its system at
the time the claim was processed and approved for payment, but HCFA's Common Working File system,
the system used by fiscaFtmemwdiaries and carriers to process fee-for-serviccs claims, did not prevent the
claims from being paid. Over half of the $8 million was for durable medical equipment claims. For
example, for one beneficiary who died in November 1997, HCFA received the date of death information in
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that same month. However, in January 1998, HCFA paid claims on behalf of that beneficiary for durable

medical equipment items with sendee dates in December of 1997.

We also found some payments for services where HCFA's Enrollment Database, which contains
entitlement data for Medicare beneficiaries, and the Common Working File contained different dates of
death. In one example, a beneficiary received four services relating to ambulance transport on May 12.
1997. Although data from the Enrollment Database indicated that the beneficiary died on May 9, 1997, the
Common Working File contained a different date of death of May 13, 1997. In such examples, we found
no indication of which file contained the accurate date of death and therefore do not know whether or not

the claims were paid in error.

As a esult of our findings, we recommended that HCFA require contractors to conduct annual
post-payment reviews to identify and recover payments made for services after death; revise their Common
Working File system edit to ensure that durable medical equipment payments are not made for deceased
beneficiaries; and periodically reconcile date of death information between the Enrollment Database and
Common Working Files. In January 2001, HCFA implemented the system change necessary to revise the
Common Working File edits to prevent payment of durable medica' equipment services billed after the
beneficiary's date of death. HCFA has also recently issued instructions to Medicare contractors requiring
them to conduct the necessary post-payrnent review activities to identify payments made on behalfof
deceased beneficiaries. However, HCFA indicated that there is no way to systematically compare the
Enrollment File and Common Working File to determine which date of death is accurate without a manual
review; therefore, they will need to take into account contractor workload while implementing thi..

recommendation.

M edicaid Services: In 1994, the OIG began an initiative to work more closely with State Auditors in
reviewing the Medicaid program. Through this initiative, the OI1G/State Audit Partnership Plan was
developed to expand Medicaid program audits and allow State Auditors to apply methodologies we have
successfully used in our Medicare audits. As an example, the State of Ohio's Office of the Auditor
examined whether Medicaid was paying for services on behalf of deceased recipients (Paymentsfor
Medicaid Services to Deceased Recipients, A-05-00-00045). The audit determined that, during a period of
almost 6 years, the Ohio Department of Human Services (ODHS) paid $82 million for services to
Medicaid recipients after the recipients’ date of death. This amount consisted of 115,000 payments to over
4,000 different providers for services provided to almost 27,000 apparently deceased recipients. The
average time to discover and recover an overpayment was just over five months after the recipient's date of
death. About 93 percent of the unrecovered payments were in four categories of service: skilled nursing
facility (75 percent of the unrecovered payments), intermediate care facility (7 percent), pharmacy (6

percent), and durable medical equipment (5 percent).

Subsequent analysis by the Ohio Department of Human Services confirmed that information in the
Medicaid recipient master file is not always accurate. Ohio auditors determined that almost 30 percent of
34,330 Medicaid recipients who died during 1997, according to the Ohio Department of Health's Vital
Statistics file, did not have a date of death entered on the recipient master file (meaning that providers
could still bill and be reimbursed for Medicaid services). Moreover, 4.6 percent of the 24,463 recipients
who had a date of death on the recipient master file had a death date that differed from the Vital Statistics

death date by more than one day.

The Office of the Auditor recommended that the Ohio Department of Human Services recover the
outstanding amount wtrerrfeasitfte’ and cost effective, make corrections to prevent additional overpayments
from being made for deceased recipients, and seek legislative authority to develop and apply sanctions
against providers who do not timely report a recipient's death or who bill for or retain unearned
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reimbursements. The State has now recovered all of the overpayments identified in this audit.

Payments Made on Behalfoflncarcerated Beneficiaries

Medicare Payments: We are currently conducting a series of audits on Medicare payments provided on
behalf of beneficiaries who were in the custody of Federal, State, or local law enforcement agencies at the
time sendees were provided. Under current Federal law and regulations, payments for such sendees are
generally unallowable. The State or other government component operating the prison is presumed to be

responsible for the medical needs of its prisoners.

The rules for determining whether Medicare v/ill pay are complex and administratively cumbersome.
Under sections 1862(a)(2) and (3) of the Social Security Act, the Medicare program will not pay for
senices if the beneficiary has no legal obligation to pay for the senices and if the senices are paid for
directly or indirectly by a governmental entity. Regulations at 42 Code of Federal Regulations (CFR)
411.4(b)(1) and (2) state the Medicare program may not pay for services provided to beneficiaries who are
in the custody of penal authorities unless the authorities require that all individuals pay for such services
and enforce that requirement by pursuing collection for repayment. The State or other Government
component operating the prison is presumed to be responsible for the medical needs of its prisoners.
According to HCFAs procedural manuals for its contractors, this is a rebuttable presumption that may be
overcome only at the initiative of the Government entity. The entity must establish that it enforces the
requirement to pay by billing and seeking collection from all individuals in custody, whether insured or
uninsured, with the same vigor it pursues the collection of other debts. It must pursue collection, including
the filing of lawsuits to obtain liens against an individual's assets outside the prison and income from

non-prison sources.

The Social Security Administration, on the other hand has a simple rule regarding payments to prisoners.
A person's Social Security benefits are suspended if he/she is incarcerated for a month or more.

In our report Review ofMedicare Paymentsfor Services Provided to Incarcerated
Beneficiaries(A-04-00-05568), we found that the Medicare program is vulnerable to improper payments
for services provided to incarcerated beneficiaries. According to data provided to us by the SSA, there
were 38,600 Social Security beneficiaries entitled to Medicare who were incarcerated as of July 2000. We
used this data to determine whether Medicare claims have been paid on behalf of any of these beneficiaries
during Calendar Years 1997 through 1999. To date, we have identified $32 million in Medicare
fee-for-service payments on behalf of 7,438 incarcerated beneficiaries during Calendar Years 1997 through
1999. We also found that some incarcerated beneficiaries were enrolled in Medicare managed care plans

during their incarceration.

We are in the process of determining the amount of Medicare payments made on behalf of incarcerated
beneficiaries which may be improper. We are concerned, however, because, in general, no Medicare
payments should be made for services rendered to prisoners unless certain strict conditions are met by the
government component (i.e., Federal, State, or local) which operates the prison. We are now determining if
the government components operating prisons meet the strict conditions for Medicare payments to be
allowable. The development underway includes researching State laws to determine if prisoners are
required to repay their medical expenses. If such a law exists, the government entity must then prove that it

enforces this requirement. Examples we are investigating include:
e Medicare paid $25,423 TdTCervices to anThmate charged with killing his mother.

¢ In another State, Medicare paid a facility $97,283 on behalf of nine inmates who were incarcerated
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for various crimes including arson, attempted assault, breaking and entering, and burglary.

The HCFA does not identify Medicare beneficiaries who are in prison, making it virtually impossible for
Medicare contractors to prevent improper payments. To minimize this risk, we recommend that HCFA
formalize its efforts to obtain additional data from SSA in the daily transmission of enrollment data, which
identifies incarcerated beneficiaries, and design and implement system controls in the Enrollment Database
and Common Working File to alert contractors when a Medicare claim is submitted for services for an
incarcerated beneficiary. We recognize that implementing the routine transfer of necessaiy' information
from SSA and making the necessary system enhancements will take time. In the interim, we recommend
that HCFA periodically obtain a file on incarcerated beneficiaries for post-payment reviews from SSA

similar to the file we obtained during our review.

Medicaid Payments for Inmates of Public Institutions: We are in the process of reviewing Medicaid
payments for services provided to inmates of public institutions. Our involvement began with information
received from the Louisiana Office of Legislative Auditor. The Auditor was concerned that the Louisiana
Department of Health and Hospitals was including the cost of services provided to inmates in determining
its Medicaid net uncompensated care costs for disproportionate share hospital payments made to State
operated hospitals. The Louisiana O ffice of Legislative Auditor had interpreted that neither
disproportionate share hospital payments nor Federal financial participation payments are allowable for
services provided to inmates of public institutions, specifically prisoners in a penal institution.

Based on audit work to date, we found that HCFA has not established a definitive coverage policy that is
consistent with the intent of the governing statute that generally prohibits Federal financial participation
payments for inmates of public institutions. The current Medicaid coverage policy contains a provision
allowing for Federal financial participation payments for services provided to inmates of public institutions
when the inmate is an inpatient in a medical institution. We believe this provision is contrary to the intent
of the Medicaid statute. We believe the intent was to ensure that Medicaid funds are not used to finance
care that has traditionally been the responsibility of the State and local governments. Also. HCFA has no
specific guidance on the availability of disproportionate share hospital payments to hospitals for
uncompensated care provided to inmates. We expect to complete our review this summer.

Other OIG Work

In addition to the improper payments described above, we have also done extensive work through audits
and inspections to identify duplicate payments made in the Medicare and Medicaid programs. For
example, we have examined if Medicare fee-for-service payments were made on behalf of beneficiaries
enrolled in Medicare managed care plans. This work involves identification of specific overpayments, as
well as identification of the system vulnerabilities, which have allowed such payments to occur.
Additionally, we have work underway to identify whether Medicare payments are being made on behalfof

deported aliens. Preliminary® results indicate that such payments are being made.
TANF BENEFICIARIES WHO ARE FUGITIVE FELONS

The problems of ensuring the appropriateness of payments in acomplex program environment are nol
limited to Medicare and Medicaid. This is illustrated in the following account of income assistance

payments which wc discovered were being made to fugitive felons.

The U.S. Department-oFHealttrwid Human Senices. Administration for Children and Families, Office ot
Family Assistance, oversees the Temporary Assistance for Needy Families (TANF) program. The Personal
Responsibility and Work Opportunity Reconciliation Act of 1996 increased the flexibility of the States in
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operating the TANF program. The Act allows States to provide assistance so that children may be cared
for in their own home; promote job preparation, work and marriage; prevent and reduce the incidence of
out-of-wedlock pregnancies; and encourage the formation and maintenance of two parent families. Section
408 of the Act identifies prohibitions and other requirements for the TANF program including a
requirement that States not use any part of the grant to provide assistance to any individual who is fleeing
to avoid prosecution, custody or confinement after conviction for a felony, as defined under the laws of the

place from which the individual flees.

Project Comhusker is an initiative of our Office to reduce fraudulent TANF payments in the metropolitan
area of Omaha, Nebraska. This is the first such joint project we have undertaken with local law
enforcement to identify individuals with felony fugitive warrants who are recipients of federal assistance in
violation of the Welfare Reform Act of 1996. As part of this effort, the active felony warrants for Douglas
County, including Omaha, were matched with the active TANF beneficiary files maintained by the
Nebraska Department of Health and Human Services. This computer match produced 64 wanted

individuals.

On March 21 and 22, 2001, OIG agents assisted the Douglas County Sheriffs Office and the Omaha Police
Department in the arrest of 24 individuals wanted for felonies committed in theirjurisdiction. These arrests
were made possible because of the cooperation of the Nebraska Department of Health and Human
Services, local police and OIG. Twelve additional arrests were made without OIG assistance.

The majority of the arrested subjects were wanted for non-violent crimes, such as felony theft, bad checks,
burglary and crimes against property. Three subjects were arrested on warrants for assault, one with a
deadly weapon. Specific infonnation concerning some of the arrests are identified below:

e A subject was arrested and found to have three Social Security cards in another individual's name.
He also had a birth certificate in that subject's name with two passport photos cf himself. This
information was sent to the Social Security Administration, O ffice of Inspector General, O ffice of

Investigations.
e An individual was arrested and found to be in possession of black tar heroin.

e Upon request, an individual present during the arrest of a TANF recipient produced identification. A
check of law enforcement records showed lhat the individual was currently wanted in Louisiana for
failure to pay court ordered child support. He was subsequently attested on that charge.

Because of the success of this effort, we are considering replicating this type of joint initiative in the

future.
MODERNIZING DEPARTMENT INFRASTRUCTURE

The Secretary of the Department of Health and Human Services has named reforming the management of
the Department's operations as one of his top priorities. Specific priorities include improving the
management of HCFA and making appropriate investments in Department management and infrastructure.

Improve the Management ofthe Health Care Financing Administration:. The demands on HCFA have
grown dramatically in the last few years. On the one hand, the agency needs adequate resources to
successfully administewhe-Medware, Medicaid,-and State Children's Health Insurance programs; on the
other hand, it must be recognized that patients, providers and States have legitimate complaints about the
scope and complexity of the regulations and paperwork that govern these programs. The Department has
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therefore begun a thorough examination of HCFA's missions, its competing demands, and its resources.

Invest in Department Managementand Infrastructure: The Secretary has noted that one of the major
challenges in a large, decentralized Department such as HHS is finding ways to bring together diverse

activities and to develop coordinated systems for managing its programs.

In the area of financial management, the Secretary has proposed an additional S50 million investment in a
unified financial accounting system. The OIG has found major problems with the Department’s current
system structure, which involves separate accounting systems operated by multiple agencies. Department
plans to replace these antiquated systems with one or two unified financial management systems should
help to increase standardization, reduce security risks, and allow HHS to produce timely and reliable
financial information needed for management decision-making, and provide accountability to the external

customers.

In the information technology arena, the Secretary has proposed $30 million to improve information
technology systems through investments in the Information Technology, Security and Innovation Fund. As
seen in my examples today, these systems are highly antiquated, incompatible, and vulnerable to
exploitation. The Secretary has proposed that funds would be used to implement an Enterprise
Infrastructure Management approach across the Department that would minimize vulnerabilities while

maximizing cost savings and the ability to share information.

W e fully support these proposals and continue to promote adequate departmental resources to ensure
efficient and effective claims processing, policy development and regulation, and quality assurance. We
remain concerned that the currently inadequate internal controls leave tne Medicare program vulnerable to
potential loss of funds, misstated financial statements, disclosure of sensitive information, and disruption
of critical claim processing. Further, out-of-da’e and overly complex computer systems are not adequately

preventing inappropriate program payments.

Over the past 5 years, the Trustees have extended their estimate of the financial life of the Trust Fund by
30 years, from 1999 until 2029. The expanded solvency projection provides a window of opportunity to

develop a departmental technology infrastructure for the 21st century. Over time, such an investment will
lead to further savings —by reducing payment errors of all types and by making program operations more

efficient.

This concludes mv testimony. | would be happy to answer any questions.
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In 2001 and 2002, CMS formally solicited state directors to participate in the Medicaid
payment accuracy measurement (PAM) demonstration project. Eight states participated in
the 2001 PAM project, and 15 states are participating in the project that began in 2002.
Participating states recei ‘ed reimbursement for 100% of the total PAM Project costs in the
first year, and 100% in the second year for those states who piloted the CMS PAM Model.
Alaska’s DM A did not apply for grants in either year.

In our view, the measurement of improper payments should be an integral part of program
integrity, directing management to areas lhat most need attention and guiding corrective
action. Management can target high-risk areas and focus limited resources where the greatest
impact can be made. An ongoing periodic measurement of payment accuracy can be a
valuable tool in evaluating the effectiveness cf internal controls.

DMA should seek PAM funding, or failing that, consider conducting the study using the
PAM methodology. The findings from such an effort could serve as a baseline for
establishing benchmarks for assessing current performance and for setting future
performance goals, thus increasing agency accountability. Understanding the extent of
Improper Medicaid payments would facilitate division policymakers’ ability to evaluate the
effectiveness and efficiency of program integrity efforts. As such, the Legislature and DM A
should consider the decrease in submission of inadequately documented claims as a mission
and measure for the agency (See Recommendation No. 13).

Recommendation No. 7
DM A’s director should provide for a full-time, onuoiim service provider audit function.

As discussed and referred to in various parts of the conclusions section of this report, DMA
funded a contract for provider audits in the agency’s FY 98, FY 99, and FY 00 operating
budgets. These audits were conducted by the Deloitte and Touche Consulting Group (D&T)
for a total cost of about $1.5 million. D& T identified over $8 million in questioned costs in
173 contract audits. As of 2002, the audits had contributed to the recovery of $2.2 million in

improper claim payments.

In addition to the recovery made of improper Medicaid payments, an audit presence provides
an important postpayment control function. An audit function promotes awareness on the part
of providers to the importance of submitting billings in accordance with established
regulations and provider manual guidance. The $1.5 million appropriation represented just
over one-tenth of one percent of the Medicaid program’s expenditures during the same time

Some experts suggest that a statistically valid estmiatc of fraud might not be possible at all, given the covert nature
and level of evidence necessary to meet the legal definition of fraud. In addition, methods to establish fraud might
be considerably different than those used to detect other payment errors. Any estimates of the rate of loss due to
fraud would be in addition to the above estimates of erroneous payments.
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period. Such a comparison, in our view, makes all the possible advantages of an audit

function a cost-effective, program integrity tool.

Besides acting as a strategic way to monitor problem providers and acting as a deterrent to
possible billing abuses, an ongoing audit presence can also act as an effective channel of
communication between DMA managers, MFCU, and the provider community about what
practices and controls are effective and which ones are unworkable on a day-to-day basis.
The audit function can also serve as an internal quality assurance checK to confirm that DM A
and FHSC personnel are utilizing various MM IS edits appropriately and carrying out manual
reviews in an effective manner. We would encourage the agency to reallocate funding to
provide either an in-house audit function through the development of auditor positions or, as

before, provide funding for contracting out the function.

Recommendation No. 8

DM A’s director should implement more aggressive monitoring of problem providers,
particularly prepayment review of claims, and utilize administrative remedies to prevent

abusive and unsupported billing practices.

In the conclusions section we discuss DM A’s lack of effectiveness in monitoring known
problem providers. In particular, we encourage DM A to more often use manual prepayment
review of claims to monitor the billing practices of not only problem providers, but as a
quality control procedure to evaluate certain types of claims or certain types of providers on

rotating or random basis.
Prepayment Review

In the Fall of 2002, DM A was not doing prepayment review of any provider. DM A officials
told us that prepayment review was considered a “sanction” and accordingly, under state
regulations,3 the division was required to provide the provider due notice and permit them

30 days to appeal.

State regulations list prepayment review as one of a number of sanctions that DM A could
impose, either separately or in combination, on a given provider. This does not limit DM A’s
authority in conducting prepayment review only as part of a formal sanction action. Provider
policy statements37 and state regulations3 allow all claims to be subject to “case review” and
the division may request provider records that relate to the provision of goods or services on

behalfof recipients.

36 State regulations at 7 AAC 43.955(8) listr "100 percent review of provider claims before payment;” as n
§7nction that "limy be invoked [emphasis added]” against providers.

The state provider manual states that “Alaska providers should he aware that all claims submitted to [DMA) will

subject to computerized analysis and case review.”

Stale regulations at 7 AAC 43.032 states that "at the request of division representative... n provider shall provide
records... that relate to the provision of goods or services on behalfof a recipient. ...
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our review of four providers in Anchorage and Juneau,48 we noted that substantially all of the
services prescribed in the plan of care were rendered by the care coordinators employer. See

Exhibit 7 at right.

Exhibit 7
Of the four home and community-based providers, we
noted that for one provider, all the recipients reviewed, Distribution Sample of
utilized an independent care coordinator. Services provided by
Employers of Care Coordinators
The independent care coordinator developed the Involved in Plan of Care

recipient’s plan of care using several HC providers for (measured by dollars)

services. This was evident in 36% of the recipients

] q Percent Recipients
reviewed. 100% 49
80 - 99% 10

Although care coordinators, working in their respective 60-79%
- 0
PN-Ps, kno-w- the s<-arV|ces their agency can offer- -the 40-59%
waiver recipient, this may also lead to over-prescribing 20-39%
care or services and directing services to their own 0-19%
- 0
employer. This is a potential conflict of interest using

> N o N

government funds.

We recommend DMA and DMHDD adopt regulations requiring the business relationship
between the care coordinators and home care community service agency providers be

maintained at arm’s length.

Recommendation No. 12

The leaislature should consider adopting specific criminal statutes related to Medicaid fm.id to

enhance the Medicaid Fraud Control Unit’s effectiveness.

The lack of either criminal or civil fraud statutes, related specifically to Medicaid, has been
raised as a concern in MCFU’s past three Annual Reports to the Federal HHS Office of
Inspector General. Compared to other states, Alaska is in the minority by what the State does
not provide for separate and distinct penalties for individuals engaged in defrauding the
Medicaid system. Currently 46 other states/jurisdictions have some form of criminal
Medicaid fraud statutes, 45 have some form of civil Med' :d fraud statutes, and 36 have a

civil False Claims acts.

Many states have taken a more aggressive stance on Medicaid fraud in recent years. Several
slates have implemented civil false claims statutes, comprehensive program integrity laws,

48 Providers were sclcclcd for evaluation front a ranking of providers by the amount of Medicaid waiver
reimbursements. Four of the higher-reimbursed providers wert selected for review.
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and tougher sanctions.49 In June 2001, the U.S. General Accounting Office issued a report
which discussed legislative changes in selected states. This report noted that an increasing
number o f states are enacting healthcare-specific criminal and civil legislation to enhance the

progiam integrity of M edicaid.30

W ithout specific Medicaid fraud statutes, MFCU must utilize generic criminal laws to
prosecute providers who submit unsupported or false billings for reimbursement. Such
statutes were designed for such criminal acts as theft, forgery, scheme to defraud, or

falsifying business records.

These laws all require MFCU to prove the provider had the mental element of intent. We were
told by both the most recent former, and the current, MFCU director that such a requirement
makes it difficult to prosecute an individual for fraud involving Medicaid funds. Most states
with specific Medicaid fraud statutes require only proof of what is termed a knowing mental
element - a less stringent prosecutorial burden than intent. Tliis eliminates the affirmative
defense on the part of the accused that they were “willfully ignorant” of program requirements.
Adoption of Medicaid fraud statutes will improve MFCU’s effectiveness, which will enhance

the overall integrity of the Medicaid program.

Recommendation No. 13

The legislature should include program integrity “mission and measures” statements and

performance objectives for DM A,

A major emphasis of DM A is to maintain a good working relationship with service providers
participating in the Medicaid program. By doing so, DM A keeps providers willing lo participate
in the program. A major way DM A strives to maintain this relationship is by expediting
payments to sendee providers. By doing so, DMA promotes accessibility to the covered services
for individuals eligible for various types of Medicaid assistance.

From the perspective of DM A managers, such an emphasis is vety much consistent with the
division’s stated mission "to maintain access to quality healthcare for all Alaskans and lo
provide health coverage for Alaskans in need [emphasis added], " This mission statement has
been incorporated into each of the last three annual budget appropriation acts made by

legislature.

W e suggest the term “access” has a broader, more balanced, meaning. To maintain support for
the program, it is important Medicaid is administered in a manner consistent with good financial
practices. In order to maintain access to healthcare, il is important the program be accountable. In
this context, “access” will be threatened by improper, uncontrolled, or inflated medical
expenditures. Fii mcial waste and abuse, that grow out of a weak control environment resulting

49 Legislative issues and developments were discussed in Controlling Fraud and Abuse in Medicaid: Innovations
and Obstacles by Malcolm K, Sparrow Professor of Practice at the John F. Kennedy School of Government,
Harvard University.

50 The GAG report was entitled MEDICAID: Stale Efforts to Control Improper Payments Vary.
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