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c o n t r o l  m i g h t  b e  s u f f i c i e n t  l o  j u s t i f y  s t r i c t  e n f o r c e ­

m e n t  o f  t h e  i m m i g r a t i o n  l a w s ,  t h a t  i n t e r e s t  w o u ld  

n o t  b e  s u f f i c i e n t  t o  o v e r c o m e  a  w o m a n 's  l i b e r t y  i n ­

t e r e s t .  T h u s ,  a  s t a l e  i n t e r e s t  i n  p o p u l a t i o n  c o n t r o l  

c o u l d  n o t  j u s t i f y  a  s t a t e - i m p o s e d  l i m i t  o n  f a m i l y  

s i z e  o r ,  f o r  t h a t  m a t t e r ,  s t a t e - m a n d a t e d  a b o r t i o n s .

In  c o u n t e r p o i s e  i s  th e  w o m a n 's  c o n s t i t u t i o n a l  i n t e r e s t  

in  l i b e r ty .  O n e  a s p e c t  o f  th i s  l i b e r t y  i s  a  r i g h t  t o  b o d i l y  

in t e g r i t y ,  a  r i g h t  l o  c o n t r o l  o n e 's  p e r s o n .  S e c ,  e. g.f Rochin 
v. California, 342 U.S. 165, 96 L  Ed. 183, 7 2  S. Ct. 205 
(1952); Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 
535, 86 L  Ed. 1655, 62 S. Ct. 1110 (1942). T h i s  r i g h t  

i s  n e u t r a l  o n  l i i c  q u e s t i o n  o f  a b o r t i o n :  T h e  C o n s t i t u t i o n  

w o u ld  b e  e q u a l l y  o f f e n d e d  b y  a n  a b s o l u t e  r e q u i r e m e n t  

t h a t  a l l  w o m e n  u n d e r g o  a b o r t i o n s  a s  b y  a n  a b s o l u t e  p r o ­

h i b i t i o n  o n  a b o r t i o n s .  " O u r  w h o l e  c o n s t i t u t i o n a l  h e r i t a g e  

r e b e l s  a t  t h e  t h o u g h t  o f  g i v i n g  g o v e r n m e n t  t h e  p o w e r  lo  

c o n t r o l  m e n 's  m i n d s . "  Stanley v. Georgia, 394 U.S. 557, 
565, 22 L  Ed. 2d 542, 89 S. Ct. 1243 (1969). T h e  s a m e  

h o l d s  t r u e  f o r  t h e  p o w e r  t o  c o n t r o l  w o m e n 's  b o d i e s .

T h e  w o m a n ’s  c o n s t i t u t i o n a l  l i b e r t y  i n t e r e s t  a l s o  i n ­

v o lv e s  h e r  f r e e d o m  t o  d e c i d e  m a i l e r s  o f  t h e  h i g h e s t  p r i ­

v a c y  a n d  t h e  m o s t  p e r s o n a l  n a t u r e .  C f .  Whalen v. Roc, 
429 U.S. 589, 598-600, 51 L  Ed. 2d 64. 97 S. Ct. 869 
[ * 9 1 6 ]  (1977). A  w o m a n  c o n s i d e r i n g  a b o r t i o n  f a c e s  " a  

d i f f i c u l t  c h o i c e  h a v i n g  s e r i o u s  a n d  p e r s o n a l  c o n s e q u e n c e s  

o f  m a j o r  i m p o r t a n c e  l o  h e r  o w n  f u t u r e  —  p e r h a p s  l o  th e  

s a l v a t i o n  o f  h e r  o w n  im m o r t a l  s o u l . "  Thornburgh, 476 
U.S. at 781. T h e  a u t h o r i t y  l o  m a k e  s u c h  t r a u m a t i c  a n d  

y e t  e m p o w e r i n g  d e c i s i o n s  i s  a n  c l e m e n t  o f  b a s i c  h u m a n  

d ig n i ty .  A s  t h e  j o i n t  o p i n i o n  s o  e l o q u e n t l y  d e m o n s t r a t e s ,  

a  w o m a n ’s  d e c i s i o n  t o  t e r m i n a t e  h e r  p r e g n a n c y  i s  n o t h i n g  

l e s s  t h a n  a  m a t t e r  o f  c o n s c i e n c e .

[ * * * L E d I l R 1 4 C ]  [ 1 4 C ]  [ * * * L E d l l R 1 5 C ]

1 1 5 C ] W c ig h in g  t h e  S l a t e 's  i n t e r e s t  in  p o t e n t i a l  l i f e  

a n d  t h e  w o m a n 's  l i b e r t y  i n t e r e s t ,  I a g r e e  w i t h  t h e  j o i n t  

o p i n i o n  t h a t  t h e  S t a t e  m a y  " " ’e x p r e s s  a  p r e f e r e n c e  f o r  

n o r m a l  c h i l d b i r t h , " " '  t h a t  th e  S l a t e  m a y  t a k e  s t e p s  

t o  e n s u r e  t h a t  a  w o m a n 's  c h o i c e  “ i s  t h o u g h t f u l  a n d  

i n f o r m e d , "  a n d  t h a t  " S t a l e s  a r c  f r e e  t o  e n a c t  l a w s  lo  

p r o v i d e  a  r e a s o n a b l e  f r a m e w o r k  f o r  a  w o m a n  t o  m a k e  a  

d e c i s i o n  t h a t  h a s  s u c h  p r o f o u n d  a n d  l a s t i n g  m e a n i n g . "  

Ante, [ * * * 7 4 1 ]  505 U.S. at 872-873. S e r i o u s  q u e s t i o n s  

a r i s e ,  h o w e v e r ,  w h e n  a  S l a t e  a t t e m p t s  t o  " p e r s u a d e  

t h e  w o m a n  t o  c h o o s e  c h i l d b i r t h  o v e r  a b o r t i o n . "  Ante, 
505 U.S. at 878. D e c i s i o n a l  a u t o n o m y  m u s t  l i m i t  th e  

S t a l e ’s  p o w e r  l o  i n j e c t  i n t o  a  w o m a n 's  m o s t  p e r s o n a l  

d e l i b e r a t i o n s  i t s  o w n  v i e w s  o f  w h a t  i s  b e s t .  T h e  S t a t e  

m a y  p r o m o t e  i t s  p r e f e r e n c e s  b y  f u n d i n g  c h i l d b i r t h ,  

b y  c r e a t i n g  a n d  m a i n t a i n i n g  a l t e r n a t i v e s  l o  [ * * 2 8 4 1 ]  

a b o r t i o n ,  a n d  b y  e s p o u s i n g  th e  v i r t u e s  o f  f a m i l y ;  b u t  il

m u s t  r e s p e c t  t h e  i n d i v i d u a l 's  f r e e d o m  lo  m a k e  s u c h  

j u d g m e n t s .

T h i s  t h e m e  r u n s  t h r o u g h o u t  o u r  d e c i s i o n s  c o n c e r n ­

in g  r e p r o d u c t i v e  f r e e d o m .  I n  g e n e r a l ,  Roe's r e q u i r e m e n t  

t h a t  r e s t r i c t i o n s  o n  a b o r t i o n s  b e f o r e  v i a b i l i t y  b e  j u s t i f i e d  

b y  t h e  S t a l e ' s  i n t e r e s t  i n  maternal h e a l t h  h a s  p r e v e n t e d  

S t a t e s  f r o m  i r  e r j e c l i n g  r e g u l a t i o n s  d e s ig n e d  to  i n f l u e n c e  

a  w o m a n ’s  d e c i s i o n .  T h u s ,  w c  h a v e  u p h e l d  r e g u l a t i o n s  o f  

a b o r t i o n  t h a t  a r c  n o t  e f f o r t s  l o  s w a y  o r  d i r e c t  a  w o m a n ’s  

c h o i c e ,  b u t  r a t h e r  a r c  e f f o r t s  t o  e n h a n c e  th e  d e l i b e r a t i v e  

q u a l i t y  o f  t h a t  d e c i s i o n  o r  a r c  n e u t r a l  r e g u l a t i o n s  o n  t h e  

h e a l t h  a s p e c t s  o f  h e r  d e c i s i o n .  W e  h a v e ,  f o r  e x a m p l e ,  u p ­

h e l d  r e g u l a t i o n ; ,  r e q u i r i n g  [ * 9 1 7 ]  w r i t t e n  i n f o r m e d  c o n ­

s e n t ,  s e c  Planned Parenthood o f  Central Mo. v. Danforth, 
428 U.S. 52, 49 L  Ed. 2d 788, 96 S. Ct. 2831 (1976); l i m ­

i t e d  r e c o r d k e e p i n g  a n d  r e p o r t i n g ,  s e e  ibid.; a n d  p a t h o l o g y  

r e p o r t s ,  s e e  Planned Parenthood Assn. o f Kansas City, 
Mo., Inc. v. Ashcroft, 462 U.S. 476, 76 L  Ed. 2d 733, 
103 S. Ct. 2517 (1983); a s  w e l l  a s  v a r i o u s  l i c e n s i n g  a n d  

q u a l i f i c a t i o n  p r o v i s i o n s ,  s e e ,  c. g., Roc, 410 U.S. at 150; 
Simopoulos v. Virginia, 462 U.S. 506, 76 L  Ed. 2d 755, 
103 S. Ct. 2532(1983). C o n v e r s e l y ,  w c  h a v e  c o n s i s t e n t l y  

r e j e c t e d  s t a l e  e f f o r t s  t o  p r e j u d i c e  a  w o m a n ’s  c h o i c e ,  c i t h e r  

b y  l i m i t i n g  t h e  i n f o r m a t i o n  a v a i l a b l e  l o  h e r ,  s e c  Bigelow 
v. Virginia, 421 U.S. 809, 44 L  Ed. 2d 600, 95 S. Ct. 
2222 (1975), o r  b y  " r e q u i r i n g  t h e  d e l iv e r y  o f  i n f o r m a ­

t i o n  d e s i g n e d  T o  i n f l u e n c e  t h e  w o m a n 's  in f o r m e d  c h o i c e  

b e t w e e n  a b o r t i o n  o r  c l i i l d b i r t h . '"  Thornburgh, 476 U.S. 
at 760; s e c  a l s o  Akron v. Akmn Center fo r  Reproductive 
Health. Inc., 462 U.S. 416, 442-449, 76 L  Ed. 2d 687, 
103 S. Cl. 2481(1983).

In  m y  o p i n i o n ,  t h e  p r i n c i p l e s  e s t a b l i s h e d  in  th i s  l o n g  

l i n e  o f  c a s e s  a n d  t h e  w i s d o m  r e f l e c t e d  in  J u s t i c e  P o w e l l 's  

o p i n i o n  f o r  t h e  C o u r t  i n  Akmn  ( a n d  f o l l o w e d  b y  d i e  C o u r t  

j u s t  s i x  y e a r s  a g o  in  Thornburgh)  s h o u l d  g o v e r n  o u r  d e ­

c i s i o n  to d a y .  U n d e r  t h e s e  p r i n c i p l e s ,  P a .  C o n s .  S t a t .  § §  

3 2 0 5 ( a ) ( 2 ) ( i ) - ( i i i )  ( 1 9 9 0 )  o f  t h e  P e n n s y l v a n i a  s t a t u t e  a r c  

u n c o n s t i t u t i o n a l .  T h o s e  s e c t i o n s  r e q u i r e  a  p h y s i c i a n  o r  

c o u n s e l o r  l o  p r o v i d e  t h e  w o m a n  w i lh  a  r a n g e  o f  m a t e ­

r i a l s  c l e a r l y  d e s i g n e d  to  p e r s u a d e  h e r  t o  c h o o s e  n o t  t o  

u n d e r g o  t h e  a b o r t i o n .  W h i l e  t h e  C o m m o n w e a l t h  i s  f r e e ,  

p u r s u a n t  t o  §  3 2 0 8  o f  t h e  P e n n s y l v a n i a  la w ,  l o  p r o d u c e  

a n d  d i s s e m i n a t e  s u c h  m a t e r i a l ,  th e  C o m m o n w e a l t h  m a y  

n o t  i n j e c t  s u c h  i n f o r m a t i o n  in t o  t h e  w o m a n 's  d e l i b e r a t i o n s  

j u s t  a s  s h e  i s  w e i g h i n g  s u c h  a n  i m p o r t a n t  c h o i c e .

U n d e r  t l i i s  s a m e  a n a l y s i s ,  § §  3 2 0 5 ( a ) ( l ) ( i )  a n d  ( i i i )  

o f  th e  P e n n s y l v a n i a  s t a t u t e  a r e  c o n s t i t u t i o n a l .  T h o s e  s e c ­

t i o n s ,  w h i c h  r e q u i r e  t h e  p h y s i c i a n  lo  i n f o r m  a  w o m a n  

o f  th e  n a t u r e  a n d  r i s k  o f  t h e  a b o r t i o n  p r o c e d u r e  a n d  th e  

m e d i c a l  r i s k s  o f  c a r r y i n g  l o  t e r m ,  a r e  n e u t r a l  r e q u i r e m e n t s  

c o m p a r a b l e  t o  t h o s e  i m p o s e d  in  o t h e r  m e d ic a l  p r o c e d u r e s .  

T h o s e  s e c t i o n s  i n d i c a t e  n o  e f f o r t  b y  th e  C o m m o n w e a l t h
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t o  i n f l u e n c e  th e  [ * 9 1 8 ]  w o m a n 's  [ * * * 7 4 2 ]  c h o i c e  in  

a n y  w a y .  I f  a n y t h i n g ,  s u c h  r e q u i r e m e n t s  enhance, r a t h e r  

t h a n  s k e w ,  t h e  w o m a n 's  d e c i s i o n m a k i n g .

I l l

T h e  2 4 - h o u r  w a i t i n g  p e r i o d  r e q u i r e d  b y  § §  

3 2 0 5 ( a ) ( l ) - ( 2 )  o f  t h e  P e n n s y l v a n i a  s t a t u t e  r a i s e s  e v e n  

m o r e  s e r i o u s  c o n c e r n s .  S u c h  a  r e q u i r e m e n t  a r g u a b l y  f u r ­

t h e r s  t h e  C o m m o n w e a l t h ’s  i n t e r e s t s  i n  t w o  w a y s ,  n e i t h e r  

o f  w h i c h  i s  c o n s t i t u t i o n a l l y  p e r m i s s i b l e .

F i r s t ,  i t  m a y  b e  a r g u e d  t h a t  t h e  2 4 - h o u r  d e l a y  i s  j u s t i ­

f ie d  b y  t h e  m e r e  f a c t  th a t  i t  i s  l i k e l y  t o  r e d u c e  t h e  n u m b e r  

o f  a b o r t i o n s ,  t h u s  f u r t h e r i n g  t h e  C o m m o n w e a l t h 's  i n t e r e s t  

in  p o t e n t i a l  l i f e .  B u t  s u c h  a n  a r g u m e n t  w o u l d  j u s t i f y  a n y  

T o rn , o f  c o e r c i o n  th a t  p l a c e d  a n  o b s t a c l e  i n  t h e  w o m a n 's  

p a t h .  T h e  C o m m o n w e a l t h  c a n n o t  f u r t h e r  i t s  i n t e r e s t s  j y  

s i m p l y  w e a r i n g  d o w n  th e  a b i l i t y  o f  t h e  p r e g n a n t  w o m a n  

t o  e x e r c i s e  h e r  c o n s t i t u t i o n a l  r i g h t .

S e c o n d ,  i t  c a n  m o r e  r e a s o n a b l y  b e  a r g u e d  t h a t  t h e  2 4 -  

h o u r d e l a y  f u r t h e r s  t h e  C o m m o n w e a l t h 's  i n t e r e s t  in  e n s u r ­

i n g  t h a t  t h e  w o m a n 's  d e c i s i o n  i s  i n f o r m e d  a n d  th o u g h t f u l .  

B u t  t h e r e  i s  n o  e v i d e n c e  t h a t  t h e  m a n d a t e d  d e l a y  b e n ­

e f i t s  w o m e n  o r  t h a t  it  i s  n e c e s s a r y  t o  e n a b l e  t h e  p h y s i ­

c i a n  t o  c o n v e y  a n y  r e l e v a n t  i n f o r m a t i o n  t o  t h e  p a t i e n t .  

T h e  m a n d a t o r y  d e l a y  th u s  a p p e a r s  t o  t ' c '  m t m o d c d  

[ * * 2 8 4 2 ]  a n d  u n a c c e p t a b l e  a s s u m p t i o n  J t  th e  d e ­

c i s i o n m a k i n g  z a p a c i l y  o f  w o m e n .  W h i l e  t h e . ,. a r c  w e l l -  

e s t a b l i s h e d  a n d  c o n s i s t e n t l y  m a i n t a i n e d  r e a s o n s  f o r  th e  

C o m m o n w e a l t h  t o  v i e w  w i t h  s k e p t i c i s m  t h e  a b i l i t y  o f  m i ­

n o r s  l o  m a k e  d e c i s i o n s ,  s e e  Hodgson v. Minnesota, 497 
U.S. 417, 449, 111 L  Ed. 2d34 4 ,1 1 0 S. Ct. 2926(1990), 
n 4  n o n e  o f  t h o s e  r e a s o n s  a p p l i e s  l o  a n  [ * 9 1 9 ]  a d u l t  

w o m a n 's  d e c i s i o n m a k i n g  a b i l i t y .  J u s t  a s  w c  h a v e  l e f t  b e ­

h i n d  t h e  b e l i e f  t h a t  a  w o m a n  m u s t  c o n s u l t  h e r  h u s b a n d  

b e f o r e  u n d e r t a k i n g  s e r i o u s  m a t t e r s ,  s e e  ante, 505 U.S. at 
S95-S98, s o  w e  m u s t  r e j e c t  t h e  n o t i o n  t h a t  a  w o m a n  is  

l e s s  c a p a b l e  o f  d e c i d i n g  m a t t e r s  o f  g r a v i t y .  C f .  Reed  v. 

Reed. 404 U.S. 71,30 L  Ed. 2d 225, 92 S. Ct. 251 (197J).

n 4  A s  w c  n o t e d  in  t h a t  o p i n i o n ,  th e  S t a l e 's  " l e ­

g i t i m a t e  i n t e r e s t  i n  p r o t e c t i n g  m i n o r  w o m e n  f r o m  

t h e i r  o w n  im m a t u r i t y "  d i s t i n g u i s h e d  t h a t  e a s e  f r o m  

Akron v. Akmn Center fo r  Reproductive Health, 
Inc., 462 U.S. 416, 76 L  Ed. 2d 687, 103 S. Ct. 
24S1 (1983), w h i c h  i n v o l v e d  " a  p r o v i s i o n  t h a t  r e ­

q u i r e d  t h a t  m a t u r e  w o m e n ,  c a p a b l e  o f  c o n s e n t i n g  

to  a n  a b o r t i o n ,  w a i t  2 4  h o u r s  a f t e r  g i v i n g  c o n s e n t  

b e f o r e  u n d e r g o i n g  a n  a b o r t i o n . "  Hodgson, 497 U.S. 
at 449, n.35.

h  t h e  a l t e r n a t i v e ,  t h e  d e l a y  r e q u i r e m e n t  m a y  b e  

p r e m i s e d  o n  t h e  b e l i e f  d i a l  t h e  d e c i s i o n  l o  t e r m i n a t e  a

p r e g n a n c y  i s  p r e s u m p t i v e l y  w r o n g .  T l i i s  p r e m i s e  i s  i l l e ­

g i t i m a t e .  T h o s e  w h o  d i s a g r e e  v e h e m e n t l y  a b o u t  th e  l e g a l ­

i t y  a n d  m o r a l i t y  o f  a b o r t i o n  a g r e e  a b o u t  o n e  th i n g :  T h e  

d e c i s i o n  t o  t e r m i n a t e  a  p r e g n a n c y  i s  p r o f o u n d  a n d  d i f f i ­

c u l t .  N o  p e r s o n  u n d c r n k c s  s u c h  a  d e c i s i o n  l i g h t l y  —  a n d  

S t a t e s  m a y  n o t  p r e s u m e  t h a t  a  w o m a n  h a s  f a i l e d  t o  r e f l e c t  

a d e q u a t e l y  m e r e l y  b e c a u s e  h e r  c o n c l u s i o n  d i f f e r s  f r o m  

t h e  S t a t e 's  p r e f e r e n c e .  A  w o m a n  w h o  h a s ,  i n  t h e  p r iv a c y  

o f  h e r  I h o u g h l s  a n d  c o n s c i e n c e ,  w e i g h e d  th e  o p t i o n s  a n d  

m a d e  h e r  d e c i s i o n  c a n n o t  b e  f o r c e d  l o  r e c o n s i d e r  a l l , s i m ­

p l y  b e c a u s e  t h e  S l a t e  b e l i e v e s  s h e  h a s  c o m e  to  t h e  w r o n g  

c o n c l u s i o n .  n 5

n 5  T h e  j o i n t  o p i n i o n ’s  r e l i a n c e  o n  t h e  i n d i r e c t  

e f f e c t s  o f  t h e  r e g u l a t i o n  o f  c o n s t i t u t i o n a l l y  p r o ­

t e c t e d  a c t i v i t y ,  s e e  ante, 505 U.S. at 873-874, i s  

m i s p l a c e d ;  w h a t  m a i l e r s  i s  n o t  o n l y  t h e  e f f e c t  o f  a  

r e g u l a t i o n  b u t  a l s o  t h e  - e a s o n  f o r  t h e  r e g u l a t i o n .  A s  

1 e x p l a i n e d  in  Hodgson:

" I n  c a s e s  i n v o l v i n g  a b o r t i o n ,  a s  in  e a s e s  i n ­

v o l v i n g  t h e  r i g h t  l o  t r a v e l  o r  d i e  r i g h t  l o  m a r r y ,  

t h e  i d e n t i f i c a t i o n  o f  t h e  c o n s t i t u t i o n a l l y  p r o t e c t e d  

i n t e r e s t  i s  m e r e l y  t h e  b e g i n n i n g  o f  t h e  a n a l y s i s .  

S 'a t c  r e g u l a t i o n  o f  t r a v e l  a n d  o f  m a r r i a g e  i s  o b v i ­

o u s l y  p e r m i s s i b l e  e v e n  t h o u g h  a  S l a t e  m a y  n o t  c a t ­

e g o r i c a l l y  e x c l u d e  n o n r e s i d e n t s  f r o m  i t s  b o r d e r s ,  

Sltapim  v. Thompson, 394 U.S. 618, 631, 22 L  Ed. 
2d 600, 89 S. Ct. 1322(1969), o r  d e n y  p r i s o n e r s  t h e  

r i g h t  t o  m a r r y .  Turner v. Sajlcy, 4S2 U.S. 78, 94-99, 
96 L  Ed. 2d 64, 107 S. Ct. 2254 (19S7). B u t  t h e  

r e g u l a t i o n  o f  c o n s t i t u t i o n a l l y  p r o t e c t e d  d e c i s i o n s ,  

s u c h  a s  w h e r e  a  p e r s o n  s h a l l  r e s i d e  o r  w h o m  h e  

o r  s h e  s h a l l  m a r r y ,  m u s t  b e  p r e d i c a t e d  o n  l e g i t i ­

m a t e  s t a t e  c o n c e r n s  o t h e r  th a n  d i s a g r e e m e n t  w i th  

th e  c h o i c e  t h e  i n d i v i d u a l  h a s  m a d e .  C f .  Turner v. 

Sajlcy, supra: Loving v. Virginia, 388 U S  12, 
18 L  Ed. 2d 1010, 87 S. Ct. 1817 (1967). In  t h e  

a b o r t i o n  a r e a ,  a  S t a l e  m a y  h a v e  n o  o b l i g a t i o n  lo  

s p e n d  i t s  o w n  m o n e y ,  o r  u s e  i t s  o w n  f a c i l i t i e s ,  lo  

s u b s i d i z e  n o n l h c r a p c u l i c  a b o r t i o n s  Tor m i n o r s  o r  

a d u l t s .  S e e ,  c. g., Maher v. Roe, 432 U.S. 464, 53 L  
Ed. 2d 484. 97 S. Ct. 2376 (1977); c f .  Webster v. 

Rcpmductivc Health Services, 492 U.S. 490, SOS- 
511, 106 L  Ed 2d 410, 109 S. Ct. 3040 (1989); 
id., at 523-524  ( O 'C O N N O R ,  J . ,  c o n c u r r i n g  in  p a n  

a n d  c o n c u r r i n g  in  j u d g m e n t ) .  A  S t a l e 's  v a l u e  j u d g -  

m c n l  f a v o r i n g  c h i l d b i r t h  o v e r  a b o r t i o n  m a y  p r o v i d e  

a d e q u a t e  s u p p o r t  f o r  d e c i s i o n s  I n v o lv i n g  s u c h  a l l o ­

c a t i o n  o f  p u b l i c  f u n d s ,  b u t  n o t  f o r  s im p l y  s u b s t i t u t ­

in g  a  s l a t e  d e c i s i o n  f o r  a n  i n d i v i d u a l  d e c i s i o n  t h a t  a  

w o m a n  h a s  a  r i g h t  t o  m a k e  f o r  h e r s e l f .  O t h e r w i s e ,  

th e  i n t e r e s t  i n  l i b e r t y  p r o t e c t e d  b y  th e  D u e  P r o c e s s  

C l a u s e  w o u l d  b e  a  n u l l i t y .  A  s t a t e  p o l i c y  f a v o r i n g
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c h i l d b i r t h  o v e r  a b o r t i o n  i s  n o l  in  i t s e l f  a  s u f f i c i e n t  

j u s t i f i c a t i o n  f o r  o v e r r i d i n g  th e  w o m a n 's  d e c i s i o n  o r  

f o r  p l a c i n g  'o b s t a c l e s  —  a b s o l u t e  o r  o t h e r w i s e  —  

in  t h e  p r e g n a n t  w o m a n 's  p a t h  t o  a n  a b o r t i o n . " '  497 
U.S. ct 435.

[ * 9 2 0 ]  [ * * * 7 4 3 ]  P a r t  o f  th e  c o n s t i t u t i o n a l  l i b e r t y

to  c h o o s e  i s  t h e  e q u a l  d i g n i t y  t o  w h i c h  e a c h  o f  u s  i s  e n ­

t i t l e d .  A  w o m a n  w h o  d e c i d e s  t o  t e r m i n a t e  h e r  p r e g n a n c y  

i s  e n t i t l e d  t o  t h e  s a m e  r e s p e c t  a s  a  w o m a n  w h o  d e c i d e s  

l o  c a r r y  th e  f e t u s  t o  t e r m .  T h e  m a n d a t o r y  w a i l i n g  p e r i o d  

d e n i e s  w o m e n  t h a t  e q u a l  r e s p e c t .

IV

In  m y  o p i n i o n ,  a  c o r r e c t  a p p l i c a t i o n  o f  th e  " u n d u e  b u r ­

d e n "  s  a n d a r d  l e a d s  t o  t h e  s a m e  c o n c l u s i o n  c o n c e r n i n g  th e  

c o n s t i t u t i o n a l i t y  o f  t h e s e  r e q u i r e m e n t s .  A  s t a t e - i m p o s e d  

b u r d e n  o n  t h e  e x e r c i s e  o f  a  c o n s t i t u t i o n a l  r i g h t  i s  m e a ­

s u r e d  b o t h  b y  i t s  e f f e c t s  a n d  b y  i t s  c h a r a c t e r :  [ * * 2 8 4 3 ]  

A  b u r d e n  m a y  b e  " u n d u e "  e i t h e r  b e c a u s e  th e  b u r d e n  i s  

t o o  s e v e r e  o r  b e c a u s e  i t  l a c k s  a  'e g i t i m a l c ,  r a t i o n a l  j u s t i ­

f i c a t i o n .  n 6

n 6  T h e  m e a n i n g  o f  a n y  le g a l  s t a n d a r d  c a n  o n l y  

b e  u n d e r s t o o d  b y  r e v i e w i n g  t h e  a c tu a l  e a s e s  in  

w h i c h  i t  i s  a p p l i e d .  F o r  t h a t  r e a s o n ,  I d i s c o u n t  

b o t h  J U S T I C E  S C A L I A 's  c o m m e n t s  o n  p a s t  d e ­

s c r i p t i o n s  o f  t h e  s t a n d a r d ,  s e e  post, 505 U.S. at 
988-990  ( o p i n i o n  c o n c u r r i n g  in  j u d g m e n t  i n  p a r t  

a n d  d i s s e n t i n g  in  p a r t ) ,  a n d  th e  a t t e m p t  t o  g i v e  

i t  c r y s t a l  c l a r i t y  in  t h e  j o i n t  o p i n i o n .  T h e  s e v e r a l  

o p i n i o n s  s u p p o r t i n g  t h e  j u d g m e n t  i n  Griswold v. 
Connecticut, 381 U.S. 479, 14 L  Ed. 2d 510, 85 
S. Ct. 167S (1965), a r c  l e s s  i l l u m i n a t i n g  t h a n  th e  

c e n t r a l  h o l d i n g  o f  t h e  e a s e ,  w h i c h  a p p e a r s  t o  h a v e  

p a s s e d  t h e  t e s t  o f  t i m e .  T h e  f u tu r e  m a y  a l s o  d e m o n ­

s t r a t e  t h a t  a  s t a n d a r d  th a t  a n a l y z e s  b o t h  t h e  s e v e r i t y  

o f  a  r c g u l a l o r y  b u r d e n  a n d  th e  l e g i t i m a c y  o f  i t s  

j u s t i f i c a t i o n  w i l l  p r o v i d e  a  f u l l y  a d e q u a t e  f r a m e ­

w o r k  f o r  t h e  r e v i e w  o r  a b o r t i o n  l e g i s l a t i o n  e v e n  i f  

t h e  c o n t o u r s  o f  t h e  s t a n d a r d  a r c  n o l  a u t h o r i t a t i v e l y  

a r t i c u l a t e d  i n  a n y  s i n g l e  o p in i o n .

T h e  2 4 - h o u r  d e l a y  r e q u i r e m e n t  f a i l s  b o t h  p a r t s  o f  

t h i s  t e s t .  T h e  f i n d i n g s  o f  t h e  D i s t r i c t  C o u r t  e s t a b l i s h  th e  

s e v e r i t y  o r  [ * 9 2 1 ]  t h e  b u r d e n  t h a t  th e  2 4 - h o u r  d e l a y  i m ­

p o s e s  o n  m a n y  p r e g n a n t  w o m e n .  Y e t e v e n  in  t h o s e  e a s e s  

i n  w h i c h  t h e  d e l a y  i s  n o t  e s p e c i a l l y  o n c r c '  i l  i s ,  i n  m y  

o p i n i o n ,  " u n d u e "  b e c a u s e  t h e r e  i s  n o  c \  . e  t h a t  s u c h  a  

d e l a y  s e r v e s  a  u s e f u l  a n d  l e g i t i m a t e  p u r p o s e .  A s  i n d i c a t e d  

a b o v e ,  t h e r e  i s  n o  l e g i t i m a t e  r e a s o n  to  r e q u i r e  a  w o m a n  

w h o  h a s  a g o n i z e d  o v e r  h e r  d e c i s i o n  t o  l e a v e  t h e  c l i n i c  

o r  h o s p i t a l  a n d  r e t u r n  a g a i n  a n o t h e r  d a y .  W h i l e  a  g e n e r a l

r e q u i r e m e n t  t h a t  a  p h y s i c i a n  n o t i f y  h e r  p a t i e n t s  a b o u t  th e  

r i s k s  o f  a  p r o p o s e d  m e d i c a l  p r o c e d u r e  [ * * * 7 4 4 ]  i s  a p p r o ­

p r i a t e ,  a  r i g i d  r e q u i r e m e n t  t h a t  a l l  p a t i e n t s  w a i t  2 4  h o u r s  

o r  ( w h a t  i s  t r u e  in  p r a c t i c e )  m u c h  l o n g e r  t o  e v a lu a t e  th e  

s i g n i f i c a n c e  o f  i n f o r m a t i o n  t h a t  i s  e i t h e r  c o m m o n  k n o w l ­

e d g e  o r  i r r e l e v a n t  i s  a n  i r r a t i o n a l  a n d ,  t h e r e f o r e ,  " u n d u e "  

b u r d e n .

T h e  c o u n s e l i n g  p r o v i s i o n s  a r e  s i m i l a r l y  in f i r m .  

W h e n e v e r  g o v e r n m e n t  c o m m a n d s  p r i v a t e  c i t i z e n s  t o  

s p e a k  o r  t o  l i s t e n ,  c a r e f u l  r e v i e w  o f  t h e  j u s t i f i c a t i o n  f o r  

t h a t  c o m m a n d  i s  p a r t i c u l a r l y  a p p r o p r i a t e .  I n  t h e s e  e a s e s ,  

t h e  P e n n s y l v a n i a  s t a t u t e  d i r e c t s  t h a t  c o u n s e l o r s  p r o v id e  

w o m e n  s e e k i n g  a b o r t i o n s  w i t h  i n f o r m a t i o n  c o n c e r n i n g  

a l t e r n a t i v e s  t o  a b o r t i o n ,  t h e  a v a i l a b i l i t y  o f  m e d i c a l  a s s i s ­

t a n c e  b e n e f i t s ,  a n d  t h e  p o s s i b i l i t y  o f  c h i l d - s u p p o r t  p a y ­

m e n t s .  § §  3 2 0 5 ( a ) ( 2 ) ( i ) - ( i i i ) .  1 n c  s t a t u t e  r e q u i r e s  th a t  th i s  

i n f o n n a t i o n  b e  g iv e n  l o  all w o m e n  s e e k i n g  a b o r t i o n s ,  i n ­

c l u d i n g  t h o s e  f o r  w h o m  s u c h  i n f o r m a t i o n  i s  c l e a r l y  u s e ­

l e s s ,  s u c h  a s  t h o s e  w h o  a r c  m a r r i e d ,  t h o s e  w h o  h a v e  u n ­

d e r g o n e  t h e  p r o c e d u r e  in  t h e  p a s t  a n d  a r c  f u l l y  a w a r e  

o f  t h e  o p t i o n s ,  a n d  t h o s e  w h o  a r c  f u l l y  c o n v i n c e d  th a t  

a b o r t i o n  i s  t h e i r  o n l y  r e a s o n a b l e  o p t i o n .  M o r e o v e r ,  th e  

s t a t u t e  r e q u i r e s  p h y s i c i a n s  l o  i n f o r m  a l l  o f  t h e i r  p a t i e n t s  

o f  " t h e  p r o b a b l e  g e s t a t i o n a l  a g e  o f  th e  u n b o m  c h i ld ."  

§  3 2 0 5 ( a ) ( l ) ( i i ) .  T h i s  i n f o r m a t i o n  is  o f  l i t t l e  d e c i s io n a l  

v a l u e  i n  m o s t  e a s e s ,  b e c a u s e  9 0 %  o f  a l l  a b o r t i o n s  a r e  p e r ­

f o r m e d  d u r i n g  t h e  f i r s t  t r i m e s t e r  n 7  w h e n  f e t a l  a g e  h a s  l e s s  

r e l e v a n c e  t h a n  w h e n  t h e  f e t u s  n e a r s  v i a b i l i t y .  N o r  c a n  th e  

i n f o r m a t i o n  [ * 9 2 2 ]  r e q u i r e d  b y  t h e  s t a t u t e  b e  j u s t i f i e d  a s  

r e l e v a n t  l o  a n y  " p h i l o s o p h i c "  o r  " s o c i a l "  a r g u m e n t ,  ante, 
505 U.S. at 872, e i t h e r  f a v o r i n g  o r  d i s f a v o r i n g  t h e  a b o r ­

t i o n  d e c i s i o n  in  a  p a r t i c u l a r  e a s e .  I n  l i g h t  o f  a l l  o f  t h e s e  

f a c t s ,  I c o n c l u d e  t h a t  t h e  i n f o r m a t i o n  r e q u i r e m e n t s  in  § 

3 2 0 5 ( a ) ( l ) ( i i )  a n d  § §  3 2 0 5 ( a ) ( 2 ) ( i ) - ( i i i )  d o  n o l  s e r v e  a  

u s e f u l  p u r p o s e  a n d  t h u s  c o n s t i t u t e  a n  u n n e c e s s a r y  —  a n d  

t h e r e f o r e  u n d u e  —  b u r d e n  o n  t h e  w o m a n 's  c o n s t i t u t i o n a l  

l i b e r t y  t o  d e c i d e  t o  t e r m i n a t e  h e r  p r e g n a n c y .

n 7  U .  S .  D e p t ,  o f  C o m m e r c e ,  B u r e a u  o f  th e  

C e n s u s ,  S t a t i s t i c a l  A b s t r a c t  o f  t h e  U n i t e d  S t a t e s  7 1  

( 1 1 1 t h  c d .  1 9 9 1 ) .

[ * * * L E d I I R 5 C ]  [ 5 C ]  [ * * * L E d l l R 6 C ]

[ 6 C ] A c c o r d i n g l y ,  w h i l e  I d i s a g r e e  w i th  P a r t s  IV , V - B ,  

a n d  V - D  o f  t h e  j o i n t  o p i n i o n ,  n 8  1 j o i n  t h e  r e m a i n d e r  o f  

t h e  C o u r t 's  o p i n i o n .

n 8  A l t h o u g h  1 a g r e e  t h a t  a  p a r c n t a l - c o n s c n l  r e ­

q u i r e m e n t  ( w i t h  t h e  a p p r o p r i a t e  b y p a s s )  i s  c o n s t i ­

t u t i o n a l ,  I d o  n o t  j o i n  P a r t  V - D  o f  t h e  j o i n t  o p i n ­

io n  b e c a u s e  i t s  a p p r o v a l  o f  P e n n s y l v a n i a ’s  i n f o r m e d  

p a r c n t a l - c o n s e n t  r e q u i r e m e n t  i s  b a s e d  o n  t h e  r e a -
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s o n s  g i v e n  i n  P a r t  V - B ,  w i t h  w h i c h  I d i s a g r e e .

J U S T I C E  B L A C K M U N ,  c o n c u r r i n g  in  p a r t ,  c o n c u r ­

r i n g  in  t h e  j u d g m e n t  i n  p a r t ,  a n d  d i s s e n t i n g  in  p a r t .

I  j o i n  P a r t s  I, I I ,  I I I .  V - A ,  V - C ,  a n d  V I  o f  t h e  j o i n t  

o p i n i o n  o f  J U S T I C E S  O 'C O N N O R ,  K E N N E D Y , a n d  

S O U T E R .  ante.

[ * * 2 8 4 4 ]  T h r e e  y e a r s  a g o ,  in  Webster v. Reproductive 
Health Sc, vices, 492 U.S. 490, 100 L  Ed. 2d 410, 109 
S. Ct. 3040 (19S9), f o u r  M e m b e r s  o f  t h i s  C o u r t  a p p e a r e d  

p o i s e d  to  " c a s t  i n t o  d a r k n e s s  t h e  h o p e s  a n d  v i s i o n s  o f  e v ­

e r y  w o m e n  in  th i s  c o u n t r y "  w h o  h a d  c o m e  t o  b e l i e v e  th a t  

t h e  C o n s t i t u t i o n  g u a r a n t e e d  h e r  I h e  r i g h t  t o  r e p r o d u c t i v e  

c h o i c e .  Id., at 557 ( B L A C K M U N ,  J . ,  d i s s e n t i n g ) .  S e e  id., 
at 499 ( p l u r a l i t y  o p i n i o n  o f  R E H N Q U I S T ,  C .  J . ,  j o i n e d  

b y  W H I T E  a n d  K E N N E D Y ,  J J . ) ;  id., at 532 ( S C A L I A ,  J . ,  

c o n c u r r i n g  in  p a r t  a n d  c o n c u r r i n g  in  j u d g m e n t ) .  A l l  t h a t  

r e m a i n e d  b e t w e e n  [ * * * 7 4 5 ]  th e  p r o m i s e  o f  Roc a n d  th e  

d a r k n e s s  o f  ( l ie  p l u r a l i t y  w a s  a  s i n g l e ,  f l i c k e r i n g  f la m e .  

D e c i s i o n s  s i n c e  Webster g a v e  l i t t l e  r e a s o n  t o  h o p e  th a t  

t h i s  f l a m e  w o u l d  c a s t  m u c h  l i g h t .  S e c ,  c. g., Ohio v. Akron 
Center fo r  Reproductive Health, 497 U.S. 502, 524, 111 
L. Ed. 2d 405, 110 S. Ct. 2972 (1990) ( B L A C K M U N ,  

J . ,  d i s s e n t i n g ) .  B u t  n o w ,  j u s t  w h e n  s o  m a n y  e x p e c t e d  th e  

d a r k n e s s  lo  f a l l ,  t h e  f l a m e  h a s  g r o w n  b r ig h t .

[ * 9 2 3 ]  I d o  n o t  u n d e r e s t i m a t e  th e  s i g n i f i c a n c e  o f  

t o d a y 's  j o i n t  o p i n i o n .  Y e t  I r e m a i n  s t e a d f a s t  i n  m y  b e l i e f  

t h a t  t h e  r i g h t  t o  r e p r o d u c t i v e  c h o i c e  i s  e n t i t l e d  t o  t h e  fu l l  

p r o t e c t i o n  a f f o r d e d  b y  t h i s  C o u r t  b e f o r e  Webster. A n d  I 

f e a r  f o r  t h e  d a r k n e s s  a s  f o u r  J u s t i c e s  a n x i o u s l y  a w a i t  th e  

s i n g l e  v o l e  n e c e s s a r y  t o  e x t i n g u i s h  t h e  l i g h t .

1
M a k e  n o  m i s t a k e ,  t h e  j o i n t  o p i n i o n  o f  J U S T I C E S  

O 'C O N N O R ,  K E N N E D Y ,  a n d  S O U T E R  is  a n  a c t  o f  p e r ­

s o n a l  c o u r a g e  a n d  c o n s t i t u t i o n a l  p r i n c i p l e .  I n  c o n t r a s t  t o  

p r e v i o u s  d e c i s i o n s  i n  w h i c h  J U S T I C E S  O 'C O N N O R  a n d  

K E N N E D Y  p o s t p o n e d  r e c o n s i d e r a t i o n  o f  Roe v. Wade, 
410 U.S. 113, 3 5  L  Ed. 2d 147, 93 S. Cl. 705 (1973), 
th e  a u t h o r s  o f  th e  j o i n t  o p i n i o n  t o d a y  j o i n  J U S T I C E  

S T E V E N S  a n d  m e  i n  c o n c l u d i n g  t h a t  " t h e  e s s e n t i a l  h o l d ­

in g  o f  Roe v. Wade s h o u l d  b e  r e t a i n e d  a n d  o n c e  a g a in  

r e a f f i r m e d . "  Ante, 505 U.S. at S46. In  b r i e f ,  f iv e  M e m b e r s  

o f  th i s  C o u r t  t o d a y  r e c o g n i z e  t h a t  " t h e  C o n s t i t u t i o n  p r o ­

t e c t s  a  w o m a n 's  r i g h t  l o  t e r m i n a t e  h e r  p r e g n a n c y  in  i t s  

e a r l y  s t a g e s . "  Ante, 505 U.S. at 844.

A  f e r v e n t  v ie w  o f  i n d i v i d u a l  l i b e r t y  a n d  th e  f o r c e  

o f  stare decisis h a v e  l e d  t h e  C o u r t  t o  th i s  c o n c l u s i o n .  

Ante, 505 U.S. at 853. T o d a y  a  m a j o r i t y  r e a f f i r m s  th a t  

t h e  D u e  P r o c e s s  C l a u s e  o f  t h e  F o u r t e e n t h  A m e n d m e n t  

e s t a b l i s h e s  " a  r e a l m  o f  p e r s o n a l  l i b e r t y  w h i c h  th e  g o v ­

e r n m e n t  m a y  n o t  e n t e r , "  ante, 505 U.S. at 847  —  a  r e a l m  

w h o s e  o u t e r  l i m i t s  c a n n o t  b e  d e t e r m i n e d  b y  i n t e r p r e t a ­

t i o n s  o f  t h e  C o n s t i t u t i o n  t h a t  f o c u s  o n l y  o n  th e  s p e c i f i c  

p r a c t i c e s  o f  S t a t e s  a t  th e  t i m e  t h e  F o u r t e e n t h  A m e n d m e n t  

w . i s  a d o p t e d .  S e e  ante, 505 U.S. at S48-849. I n c l u d e d  

w i t h i n  t h i s  r e a l m  o f  l i b e r t y  i s  " ' t h e  r i g h t  o f  t h e  individual, 
m a r r i e d  o r  s i n g l e ,  l o  b e  f r e e  f r o m  u n w a r r a n t e d  g o v e r n ­

m e n t a l  i n t r u s i o n  i n t o  m a t t e r s  s o  f u n d a m e n t a l l y  a f f e c t in g  

a  p e r s o n  a s  t h e  d e c i s i o n  w h e t h e r  t o  b e a r  o r  b e g e t  a  c h i l d . " '  

Ante, 505 U.S. at 851, q u o t i n g  Eisenstadt v. Baird, 405 
U.S. 438. 453, 31 L  Ed. 2d 349. 92 S. Ct. 1029 (1972) 
( e m p h a s i s  i n  o r i g i n a l ) .  " T h e s e  m a t t e r s ,  i n v o l v i n g  th e  m o s t  

i n t i m a t e  a n d  p e r s o n a l  c h o i c e s  a  p e r s o n  m a y  m a k e  in  a  

l i f e t i m e ,  c h o i c e s  c e n t r a l  t o  p e r s o n a l  d i g n i t y  a n d  a u t o n ­

o m y ,  a r c  central t o  t h e  [ * 9 2 4 ]  l i b e r t y  p r o t e c t e d  b y  th e  

F o u r t e e n t h  A m e n d m e n t . "  Ante, 505 U.S. at 851 ( e m p h a ­

s i s  a d d e d ) .  F in a l ly ,  t h e  C o u r t  t o d a y  r e c o g n i z e s  th a t  in  th e  

c a s e  o f  a b o r t i o n ,  " t h e  l i b e r t y  o f  t h e  w o m a n  i s  a t  s t a k e  i n  a  

s e n s e  u n i q u e  to  t h e  h u m a n  c o n d i t i o n  a n d  s o  u n i q u e  to  t h e  

l a w .  T h e  m o t h e r  w h o  c a r r i e s  a  c h i l d  l o  f u l l  t e r m  i s  s u b j e c t  

t o  a n x i e t i e s ,  t o  p h y s i c a l  c o n s t r a i n t s ,  t o  p a i n  lh a l  o n l y  s h e  

m u s t  b e a r . "  Ante, 505 U.S. at 852.

T h e  C o u r t 's  r e a f f i r m a t i o n  o f  Roc's c e n t r a l  h o l d i n g  is  

a l s o  b a s e d  o n  t h e  f o r c e  o f  stare decisis. " N o  e r o s i o n  o f  

p r i n c i p l e  g o i n g  to  l i b e r t y  o r  p e r s o n a l  a u t o n o m y  h a s  l e f t  

Roe's c e n t r a l  h o l d i n g  a  d o c t r i n a l  r e m n a n t ;  Roc [ * * * 7 4 6 ]  

p o r t e n d s  n o  d e v e l o p m e n t s  a t  o d d s  w i t h  o t h e r  p r e c e d e n t  

f o r  t h e  a n a l y s i s  o f  p e r s o n a l  l i b e r t y ;  a n d  n o  c h a n g e s  o f  

f a c l  h a v e  r e n d e r e d  v i a b i l i t y  m o r e  o r  l e s s  a p p r o p r i a t e  a s  

t h e  p o i n t  a t  w h i c h  t h e  b a l a n c e  o f  i n t e r e s t s  l i p s ."  Ante, 
505 U.S. al 860-S6). I n d e e d ,  t h e  C o u r t  a c k n o w l e d g e s  

t h a t  Roc's l i m i t a t i o n  o n  s t a t e  p o w e r  c o u l d  n o t  b e  r e m o v e d  

" w i t h o u t  s e r i o u s  i n e q u i t y  t o  t h o s e  w h o  h a v e  r e l i e d  u p o n  

i t  o r  s i g n i f i c a n t  d a m a g e  lo  t h e  s t a b i l i t y  o f  t h e  s o c i e t y  g o v ­

e r n e d  b y  [ * * 2 8 4 5 ]  i t . ” Ante, 505 U.S. at 855. 'in  i h e  

1 9  y e a r s  s i n c e  Roc w a s  d e c i d e d ,  t h a t  c a s e  h a s  s h a p e d  

m o r e  t h a n  r e p r o d u c t i v e  p l a n n i n g  —  " a n  e n t i r e  g e n e r a t i o n  

h a s  c o m e  o f  a g e  f r e e  t o  a s s u m e  Roc's c o n c e p t  o f  l i b e r ty  

in  d e f i n i n g  th e  c a p a c i t y  o f  w o m e n  lo  a c t  i n  s o c i e t y ,  a n d  

t o  m a k e  r e p r o d u c t i v e  d e c i s i o n s . "  Ante, 505 U.S. at 860. 
T h e  C o u r t  u n d e r s t a n d s  t h a t ,  h a v i n g  " c a l l e d  t h e  c o n t e n d ­

i n g  s i d e s  . . .  t o  e n d  t h e i r  n a t i o n a l  d i v i s i o n  b y  a c c e p t i n g  a  

c o m m o n  m a n d a t e  r o o t e d  in  t h e  C o n s t i t u t  i n , "  ante, 505 
U.S. at 867, a  d e c i s i o n  t o  o v e r r u l e  Roe " w o u l d  s e r i o u s l y  

w e a k e n  t h e  C o u r t 's  c a p a c i t y  l o  e x e r c i s e  t h e  j u d i c i a l  p o w e r  

a n d  t o  f u n c t i o n  a s  t h e  S u p r e m e  C o u r t  o f  a  N a t i o n  d e d ­

i c a t e d  t o  t h e  r u l e  o f  l a w ."  Ante, 505 U.S. at 865. W h a t  

h a s  h a p p e n e d  to d a y  s h o u l d  s e r v e  a s  a  m o d e l  f o r  f u tu r e  

J u s t i c e s  a n d  a  w a r n i n g  to  a l l  w h o  h a v e  t r i e d  t o  tu r n  t h i s  

C o u r t  i n t o  y e t  a n o t h e r  p o l i t i c a l  b r a n c h .

I n  s t r i k i n g  d o w n  t h e  P e n n s y l v a n i a  s t a t u t e ' s  s p o u s a l  n o ­

t i f i c a t i o n  r e q u i r e m e n t ,  t h e  C o u r t  l i a s  e s t a b l i s h e d  a  f r a m e ­

w o r k  [ * 9 2 5 ]  f o r  e v a l u a t i n g  a b o r t i o n  r e g u l a t i o n s  t h a t
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r e s p o n d s  t o  t h e  s o c i a l  c o n t e x t  o f  w o m e n  f a c i n g  i s s u e s  o f  

r e p r o d u c t i v e  c h o i c e ,  n l  I n  d e t e r m i n i n g  th e  b u r d e n  i m ­

p o s e d  b y  t h e  c h a l l e n g e d  r e g u l a t i o n ,  th e  C o u r t  i n q u i r e s  

w h e t h e r  t h e  r e g u l a t i o n 's  "purpose or effect is  t o  p l a c e  

a  s u b s t a n t i a l  o b s t a c l e  i n  t h e  p a t h  o f  a  w o m a n  s e e k i n g  

a n  a b o r t i o n  b e f o r e  t h e  f e t u s  a t t a i n s  v i a b i l i t y . "  Ante, 505 
U.S. at 878 ( e m p h a s i s  a d d e d ) .  T h e  C o u r t  r e a f f i r m s :  " T h e  

p r o p e r  f o c u s  o f  c o n s t i t u t i o n a l  i n q u i r y  is  t h e  g r o u p  f o r  

w h o m  t h e  l a w  i s  a  r e s t r i c t i o n ,  n o l  t h e  g r o u p  f o r  w h o m  

t h e  l a w  is  i r r e l e v a n t . "  Ante, 505 U.S. at 894. L o o k i n g  a l  

t h i s  g r o u p ,  t h e  C o u r t  i n q u i r e s ,  b a s e d  o n  e x p e r t  t e s t im o n y ,  

e m p i r i c a l  s t u d i e s ,  a n d  c o m m o n  s e n s e ,  w h e t h e r  " in  a  l a r g e  

f r a c t i o n  o f  t h e  c a s e s  in  w h i c h  [ t h e  r e s t r i c t i o n ]  i s  r e l e v a n t ,  

i t  w i l l  o p e r a t e  a s  a  s u b s t a n t i a l  o b s t a c l e  t o  a  w o m a n 's  

c h o i c e  t o  u n d e r g o  a n  a b o r t i o n . "  Ante, 505 U.S. at 895. 
" A  s t a t u t e  w i l h  t h i s  p u r p o s e  i s  i n v a l i d  b e c a u s e  t h e  m e a n s  

c h o s e n  b y  t h e  S t a t e  to  f u r t h e r  t h e  i n t e r e s t  in  p o t e n t i a l  l i f e  

m u s t  b e  c a l c u l a t e d  t o  i n f o r m  t h e  w o m a n 's  f r e e  c h o i c e ,  

n o t  h i n d e r  i t . "  Ante, 505 U.S. at 877. A n d  in  a p p l y i n g  

i t s  t e s t ,  t h e  C o u r t  r e m a i n s  s e n s i t i v e  t o  t h e  u n i q u e  r o l e  

o f  w o m e n  in  t h e  d e c i s i o n m a k i n g  p r o c e s s .  W h a t e v e r  m a y  

h a v e  b e e n  t h e  p r a c t i c e  w h e n  t h e  F o u r t e e n t h  A m e n d m e n t  

w a s  a d o p t e d ,  t h e  C o u r t  o b s e r v e s ,  " w o m e n  d o  n o t  l o s e  

t h e i r  c o n s t i t u t i o n a l l y  p r o t e c t e d  l i b e r t y  w h e n  th e y  m a r r y .  

T h e  C o n s t i t u t i o n  p r o t e c t s  a l l  i n d i v i d u a l s ,  m a l e  o r  f e m a l e ,  

m a r r i e d  o r  u n m a r r i e d ,  f r o m  t h e  a b u s e  o f  g o v e r n m e n t a l  

p o w e r ,  e v e n  w h e r e  [ * * * 7 4 7 ]  t h a t  p o w e r  i s  e m p l o y e d  

f o r  th e  s u p p o s e d  b e n e f i t  o f  a  m e m b e r  o f  th e  i n d i v i d u a l 's  

f a m i ly ."  Ante, 505 U.S. at 898. n 2

n l  A s  1 s h a l l  e x p l a i n ,  t h e  j o i n t  o p i n i o n  a n d  I 

d i s a g r e e  o n  t h e  a p p r o p r i a t e  s t a n d a r d  o f  r e v i e w  f o r  

a b o r t i o n  r e g u l a t i o n s .  1 d o  a g r e e ,  h o w e v e r ,  t i i a t  t h e  

r e a s o n s  a d v a n c e d  b y  t h e  j o i n t  o p i n i o n  s u f f i c e  t o  i n ­

v a l i d a t e  t h e  s p o u s a l  n o t i f i c a t i o n  r e q u i r e m e n t  u n d e r  

a  s t r i c t  s c r u t i n y  s t a n d a r d .

n 2  1 a l s o  j o i n  t h e  C o u r t ' s  d e c i s i o n  t o  u p h o l d  

t h e  m e d i c a l  e m e r g e n c y  p r o v i s i o n .  A s  t h e  C o u r t  

n o t e s ,  i t s  i n t e r p r e t a t i o n  i s  c o n s i s t e n t  w i t h  t h e  e s ­

s e n t i a l  h o l d i n g  o f  Roc t h a t  " f o r b i d s  a  S t a l e  t o  i n t e r ­

f e r e  w i t h  a  w o m a n 's  c h o i c e  t o  u n d e r g o  a r . a b o r t i o n  

p r o c e d u r e  i f  c o n t i n u i n g  h e r  p r e g n a n c y  w o u ld  c o n ­

s t i t u t e  a  t h r e a t  t o  h e r  h e a l t h . "  Ante, 505 U.S. at 
880. A s  i s  a p p a r e n t  in  m y  a n a l y s i s  b e l o w ,  h o w e v e r ,  

t l i i s  e x c e p t i o n  d o e s  n o t  r e n d e r  c o n s t i t u t i o n a l  t h e  

p r o v i s i o n s  w h i c h  1 c o n c l u d e  d o  n o l  s u r v i v e  s t r i c t  

s c r u t i n y .

[ * 9 2 6 ]  L a s t l y ,  w h i l e  1 b e l i e v e  th a t  t h e  j o i n t  o p i n ­

io n  e r r s  i n  f a i l i n g  t o  i n v a l i d a t e  t h e  o t h e r  r e g u l a t i o n s ,  1 a m  

p l e a s e d  t h a t  t h e  j o i n t  o p i n i o n  h a s  n o l  r u l e d  o u t  t h e  p o s s i ­

b i l i t y  t h a t  t h e s e  r e g u l a t i o n s  m a y  h e  s h o w n  t o  i m p o s e  a n  

u n c o n s t i t u t i o n a l  b u r d e n .  T h e  j o i n t  o p i n i o n  m a k e s  c l e a r

th a t  i . s  s p e c i f i c  h o l d i n g s  a r c  b a s e d  o n  t h e  i n s u f f i c i e n c y  

o f  t h e  r e c o r d  b e f o r e  i t .  S e e ,  e. g., ante, 505 U.S. at 885- 
8S6. 1 a m  c o n f i d e n t  t h a t  i n  t h e  f u tu r e  e v i d e n c e  w i l l  b e  

p r o d u c e d  t o  s h o w  t h a t  " in  a  l a r g e  f r a c t i o n  o f  th e  c a s e s  in  

w h i c h  [ t h e s e  r e g u l a t i o n s  a r e ]  r e l e v a n t ,  [ th e y ]  w i l l  o p e r a t e  

a s  a  s u b s t a n t i a l  o b s t a c l e  t o  a  w o m a n 's  c h o i c e  t o  u n d e r g o  

a n  a b o r t i o n . "  Ante, 505 U.S. at 895.

I I

[ * * * L E d H R 6 D ]  [ 6 D ] T o d a y ,  n o  l e s s  t h a n  y e s t e r d a y ,  th e  

C o n s t i t u t i o n  a n d  d e c i s i o n s  o f  th i s  C o u r t  r e q u i r e  th a t  a  

S t a t e 's  a b o r t i o n  r e s t r i c t i o n s  b e  s u b j e c t e d  [ * * 2 8 4 6 ]  lo  

t'n c  s t r i c t e s t  j u d i c i a l  s c r u t i n y .  O u r  p r e c e d e n t s  a n d  th e  

j o i n t  o p i n i o n 's  p r i n c i p l e s  r e q u i r e  u s  to  s u b j e c t  a l l  n o n -  

dc-minimis a b o r t i o n  r e g u l a t i o n s  t o  s t r i c t  s c r u t i n y .  U n d e r  

th i s  s t a n d a r d ,  t h e  P e n n s y l v a n i a  s t a t u t e 's  p r o v i s i o n s  r e q u i r ­

in g  c o n t e n t - b a s e d  c o u n s e l i n g ,  a  2 4 - h o u r  d e l a y ,  i n f o r m e d  

p a r e n t a l  c o n s e n t ,  a n d  r e p o r t i n g  o f  a b o r t i o n - r e l a t e d  in f o r ­

m a t i o n  m u s t  b e  i n v a l i d a t e d .

A

T h e  C o u r t  t o d a y  r e a f f i r m s  t h e  k  a g  r e c o g n i z e d  r ig h t s  

o f  p r i v a c y  a n d  b o d i l y  i n t e g r i t y .  A s  e a r l y  a s  1 8 9 1 ,  t h e  C o u r t  

h e l d ,  " n o  r i g h t  i s  h e l d  m o r e  s a c r e d ,  o r  i s  m o r e  c a r e f u l l y  

g u a r d e d  b y  t h e  c o m m o n  la w ,  t h a n  . . i c  r i g h t  o f  e v e r y  i n ­

d i v i d u a l  l o  t h e  p o s s e s s i o n  a n d  c o n t r o l  o f  h i s  o w n  p e r s o n ,  

f r e e  f r o m  a l l  r e s t r a i n t  o r  i n l e r f c r e a c c  o f  o th e r s  . . . 

Union Pacific R. Co. v. Botsford, 141 U.S. 250, 251, 35 
L Ed. 734, 11 S. Ct. 1000 (1891). T h r o u g h o u t  t l i i s  c e n ­

tu ry ,  t h i s  C o u r t  a l s o  h a s  h e l d  t h a t  th e  f u n d a m e n ta l  r ig h t  o f  

p r i v a c y  p r o t e c t s  c i t i z e n s  a g a i n s t  g o v e r n m e n t a l  i n t r u s i o n  

[ * 9 2 7 ]  i n  s u c h  i n t i m a t e  f a m i l y  m a t t e r s  a s  p r o c r e a t io n ,  

c h i l d - r e a r i n g ,  m a r r i a g e ,  a n d  c o n t r a c e p t i v e  c h o i c e .  S e c  

ante, 505 U.S. at 847-S49. T h e s e  c a s e s  e m b o d y  t h e  p r in ­

c i p l e  t h a t  p e r s o n a l  d e c i s i o n s  t h a t  p r o f o u n d l y  a f f e c t  b o d i ly  

in t e g r i t y ,  i d e n t i t y ,  a n d  d e s t i n y  s h o u l d  b e  l a r g e l y  b e y o n d  

th e  r e a c h  o f  g o v e r n m e n t .  Eisenstadt, 405 U.S. at 453. In  

Roe v. Wade, t h i s  C o u r t  c o n c c i l y  a p p l i e d  t h e s e  p r in c ip l e s  

lo  a  w o m a n 's  r i g h t  l o  c h o o s e  a b o r t i o n .

S t a l e  r e s t r i c t i o n s  o n  a b o r t i o n  v i o l a t e  a  w o m a n 's  r ig h t  

o f  p r i v a c y  in  t w o  w a y s .  F i r s t ,  c o m p e l l e d  c o n t i n u a t i o n  

o f  a  p r e g n a n c y  i n f r i n g e s  u p o n  a  w o m a n 's  r ig h t  t o  b o d ­

i l y  i n t e g r i t y  b y  i m p o s i n g  s u b s t a n t i a l  p h y s i c a l  in t r u s i o n s  

a n d  s i g n i f i c a n t  r i s k s  o f  p h y s i c a l  h a r m .  D u r i n g  p r e g n a n c y ,  

w o m e n  e x p e r i e n c e  d r a m a t i c  p h y s i c a l  c h a n g e s  a n d  a  w id e  

r a n g e  o f  h e a l t h  c o n s e q u e n c e s .  L a b o r  a n d  d e l i v e r y  p o s e  

a d d i t i o n a l  h e a l t h  r i s k s  a n d  [ * * * 7 4 S ]  p h y s i c a l  d e m a n d s .  

In  s h o r t ,  r e s t r i c t i v e  a b o r t i o n  l a w s  f o r c e  w o m e n  t o  e n d u r e  

p h y s i c a l  i n v a s i o n s  f a r  m o r e  s u b s t a n t i a l  th a n  t h o s e  th i s  

C o u r t  h a s  h e l d  l o  v i o l a t e  t h e  c o n s t i t u t i o n a l  p r i n c i p l e  o f  

b o d i l y  i n t e g r i t y  i n  o t h e r  c o n t e x t s .  S e c ,  c. g., Winston v. 

Lee. 470 U.S. 753, 84 L  Ed. 2d 662, 105 S. Ct. 1611
(1985) ( i n v a l i d a t i n g  s u r g i c a l  r e m o v a l  o f  b u l l e t  f r o m  m u r ­
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d e r  s u s p e c t ) ;  Rochin v. California, 342 U.S. 165, 96 L  Ed. 
183, 72 S. Ct. 205 (1952) ( i n v a l i d a t i n g  s t o m a c h  p u m p i n g ) .  

n 3

n 3  A s  t h e  j o i n t  o p i n i o n  a c k n o w l e d g e s ,  ante, 
505 U.S. at 857, t h i s  C o u r t  h a s  r e c o g n i z e d  t h e  v i ­

ta l  l i b e r t y  i n t e r e s t  o f  p e r s o n s  in  r e f u s i n g  u n w a n t e d  

m e d i c a l  t r e a t m e n t .  Cruzan v. Director, Mo. Dept, o f  
Health, 497 U.S. 261, 111 L  Ed. 2d224, 110S. Ct. 
2841 (1990). J u s t  a s  th e  D u e  P r o c e s s  C l a u s e  p r o ­

t e c t s  t h e  d e e p l y  p e r s o n a l  d e c i s i o n  o f  th e  i n d i v i d u a l  

to  refuse m e d i c a l  t r e a t m e n t ,  i t  a l s o  m u sL  p r o t e c t  t h e  

d e e p l y  p e r s o n a l  d e c i s i o n  to  obtain m e d ic a l  t r e a t ­

m e n t ,  i n c l u d i n g  a  w o m a n 's  d e c i s i o n  to  t e r m i n a t e  a  

p r e g n a n c y .

F u r t h e r ,  w h e n  th e  S t a t e  r e s t r i c t s  a  w o m a n 's  r i g h t  t o  

t e r m i n a t e  h e r  p r e g n a n c y ,  i t  d e p r i v e s  a  w o m a n  o f  t h e  r i g h t  

t o  m a k e  h e r  o w n  d e c i s i o n  a b o u t  r e p r o d u c t i o n  a n d  f a m ­

i l y  p l a n n i n g  —  c r i t i c a l  l i f e  c h o i c e s  t h a t  th i s  C o u r t  l o n g  

h a s  d e e m e d  c e n t r a l  t o  t h e  r i g h t  to  p r iv a c y .  T h e  d e c i s i o n  

to  t e r m i n a t e  o r  c o n t i n u e  a  p r e g n a n c y  h a s  n o  l e s s  a n  i m ­

p a c t  o n  a  w o m a n 's  l i f e  t h a n  d e c i s i o n s  a b o u t  c o n t r a c e p ­

t i o n  o r  m a r r i a g e .  410 U.S., [ * 9 2 8 ]  at 153. B e c a u s e  

m o t h e r h o o d  h a s  a  d r a m a t i c  i m p a c t  o n  a  w o m a n 's  e d u ­

c a t i o n a l  p r o s p e c t s ,  e m p l o y m e n t  o p p o r t u n i t i e s ,  a n d  s e l f -  

d e t e r m i n a t i o n ,  r e s t r i c t i v e  a b o r t i o n  l a w s  d e p r i v e  h e r  o f  b a ­

s i c  c o n t r o l  o v e r  h e r  l i f e .  F o r  t h e s e  r e a s o n s ,  " t h e  d e c i s i o n  

w h e t h e r  o r  n o t  t o  b e g e t  o r  b e a r  a  c h i ld "  l i e s  a t  " t h e  v e r y  

h e a r t  o f  t h i s  c l u s t e r  o f  c o n s t i t u t i o n a l l y  p r o t e c t e d  c h o i c e s . "  

Carey v. Population Sendees International, 431 U.S. 678. 
685, 52 L  Ed. 2d 675, 97 S. Ct. 2010(1977).

A  S t a t e ’s  r e s t r i c t i o n s  o n  a  w o m a n 's  r i g h t  t o  t e r m i n a t e  

h e r  p r e g n a n c y  a l s o  i m p l i c a t e  c o n s t i t u t i o n a l  g u a r a n t e e s  

o f  g e n d e r  e q u a l i t y .  S t a l e  r e s t r i c t i o n s  o n  a b o r t i o n  c o m p e l  

w o m e n  lo  c o n t i n u e  p r e g n a n c i e s  th e y  o t h e r w i s e  m i g h t  t e r ­

m i n a t e .  B y  r e s t r i c t i n g  th e  r i g h t  t o  t e r m i n a t e  p r e g n a n c i e s ,  

t h e  S t a t e  c o n s c r i p t s  w o m e n 's  b o d i e s  i n t o  i t s  s e r v i c e ,  f o r c ­

in g  w o m e n  lo  c o n t i n u e  t h e i r  p r e g n a n c i e s ,  s u f f e r  t h e  p a i n s  

[ * * 2 S 4 7 ]  o f  c h i l d b i r t h ,  a n d  in  m o s t  i n s t a n c e s ,  p r o v i d e  

y e a r s  o f  m a t e r n a l  c a r e .  T h e  S t a t e  d o c s  n o t  c o m p e n s a t e  

w o m e n  f o r  t h e i r  s e r v i c e s ;  i n s t e a d ,  i t  a s s u m e s  t h a t  t h e y  

o w e  t h i s  d u t y  a s  a  m a t t e r  o f  c o u r s e .  T h i s  a s s u m p t i o n  —  

t h a t  w o m e n  c a n  s i m p l y  b e  f o r c e d  lo  a c c e p t  t h e  " n a t u r a l "  

s t a t u s  a n d  i n c i d e n t s  o f  m o t h e r h o o d  —  a p p e a r s  t o  r e s t  u p o n  

a  c o n c e p t i o n  o f  w o m e n 's  r o l e  t h a t  h a s  t r i g g e r e d  th e  p r o t e c ­

t i o n  o f  t h e  E q u a l  P r o t e c t i o n  C l a u s e .  S e c ,  c. g„ Mississippi 
Univ. fo r  Women v. Hogan, 45S U.S. 718, 724-726, 73 
L. Ed. 2d 1090, 102 S. Ct. 3331 (1982); Craig v. Boren, 
429 U.S. 190, 198-199, 50 L  Ed. 2d 397, 97 S. Ct. 451 
(1976). n 4  T h e  j o i n t  o p i n i o n  r e c o g n i z e s  t h a t  t h e s e  a s ­

s u m p t i o n s  a b o u t  w o m e n 's  p l a c e  in  s o c i e t y  " a r e  n o  l o n g e r  

c o n s i s t e n t  w i t h  o u r  [ * 9 2 9 ]  u n d e r s t a n d i n g  o f  th e  f a m i ly ,

t h e  i n d i v i d u a l ,  [ * * * 7 4 9 ]  o r  t h e  C o n s t i t u t i o n . "  Ante, 505 
U.S. at 897.

n 4  A  g r o w i n g  n u m b e r  o f  c o m m e n t a t o r s  a r c  r e c ­

o g n i z i n g  t h i s  p o i n t .  S e e ,  c. g., L . T r i b e ,  A m e r i c a n  

C o n s t i t u t i o n a l  L a w  §  1 5 - 1 0 ,  p p .  1 3 5 3 - 1 3 5 9  ( 2 d  

c d .  1 9 8 8 ) ;  S i e g e l ,  R e a s o n i n g  f r o m  t h e  B o d y :  

A  H i s t o r i c a l  P e r s p e c t i v e  o n  A b o r t i o n  R e g u l a t i o n  

a n d  Q u e s t i o n s  o f  E q u a l  P r o t e c t i o n ,  44 Stan. L  
Rev. 261, 350-380 (1992); S u n s t c i n ,  N e u t r a l i t y  

i n  C o n s t i t u t i o n a l  L a w  ( W i t h  S p e c i a l  R e f e r e n c e  

l o  P o r n o g r a p h y ,  A b o r t i o n ,  a n d  S u r r o g a c y ) ,  92 
Colum. L  Rev. 1, 31-44 (1992); c f .  R u b c n f c l d ,  

T h e  R ig h t  o f  P r iv a c y ,  102 H an1. L  Rev. 737, 788- 
791 (1989) ( s i m i l a r  a n a l y s i s  u n d e r  t h e  r u b r i c  o f  

p r i v a c y ) ;  M a c K i n n o n ,  R e f l e c t i o n s  o n  S e x  E q u a l i t y  

U n d e r L a w ,  100 Yale L  J. 1281,1308-1324(1991).

B

T h e  C o u r t  h a s  h e l d  t h a t  l i m i t a t i o n s  o n  t h e  r i g h t  o f  

p r i v a c y  a r e  p e r m i s s i b l e  o n l y  i f  t h e y  s u r v i v e  " s t r i c t "  c o n ­

s t i t u t i o n a l  s c r u t i n y  —  t h a t  i s ,  o n l y  i f  t h e  g o v e r n m e n ­

ta l  e n t i t y  i m p o s i n g  t h e  r e s t r i c t i o n  c a n  d e m o n s t r a t e  t h a t  

t h e  l i m i t a t i o n  i s  b o t h  n e c e s s a r y  a n d  n a r r o w l y  t a i l o r e d  to  

s e r v e  a  c o m p e l l i n g  g o v e r n m e n t a l  i n t e r e s t .  Griswold  v. 

Connecticut, 381 U.S. 479, 485, 14 L  Ed. 2d 510, 85 S. 
Ct. 1678 (1965). W e  h a v e  a p p l i e d  t h i s  p r i n c i p l e  s p e c i f i ­

c a l l y  in  t h e  c o n t e x t  o f  a b o r t i o n  r e g u l a t i o n s .  Roe v. Wade, 
410 U.S. at 155. n 5

n 5  T o  s a y  t h a t  r e s t r i c t i o n s  o n  a  r i g h t  a r c  s u b j e c t  

l o  s t r i c t  s c r u t i n y  is  n o t  t o  s a y  t h a t  t h e  r i g h t  is  a b ­

s o l u t e .  R e g u l a t i o n s  c a n  b e  u p h e l d  i f  t h e y  h a v e  n o  

s i g n i f i c a n t  i m p a c t  o n  t h e  w o m a n 's  e x e r c i s e  o f  h e r  

r i g h t  a n d  a r c  j u s t i f i e d  b y  i m p o r t a n t  s t a t e  h e a l t h  o b ­

j e c t i v e s .  S e c ,  c. g., Planned Parenthood o f  Central 
Mo. v. Danforth, 428 U.S. 52, 65-67, 79-81, 49 
L  Ed. 2d 78S, 96 S. Ct. 2831 (1976) ( u p h o l d ­

in g  r e q u i r e m e n t s  o f  a  w o m a n 's  w r i t t e n  c o n s e n t  a n d  

r e c o r d k e e p i n g ) .  B u t  t h e  C o u r t  t o d a y  r e a f f i r m s  t h e  

e s s e n t i a l  p r i n c i p l e  o f  Roe t h a t  a  w o m a n  h a s  t h e  

r i g h t  " lo  c h o o s e  t o  h a v e  a n  a b o r t i o n  b e f o r e  v i a b i l ­

i t y  a n d  t o  o b t a i n  i t  w i t h o u t  u n d u e  i n t e r f e r e n c e  f r o m  

t h e  S t a t e . "  Ante, 505 U.S. at S46. U n d e r  Roe, a n y  

m o r e  th a n  de minimis i n t e r f e r e n c e  i s  u n d u e .

Roc i m p l e m e n t e d  t h e s e  p r i n c i p l e s  t h r o u g h  a  f r a m e ­

w o r k  t h a t  w a s  d e s i g n e d  " lo  e n s u r e  t h a t  t h e  w o m a n 's  r i g h t  

t o  c h o o s e  n o l  b e c o m e  s o  s u b o r d i n a t e  t o  th e  S t a t e 's  i n t e r ­

e s t  in  p r o m o t i n g  f e t a l  l i f e  th a '.  h e r  c h o i c e  e x i s t s  i n  t h e o r y  

b u t  n o t  i n  f a c t , "  ante, 505 U.S. at 872. Roe i d e n t i f i e d  t w o  

r e l e v a n t  s t a t e  i n t e r e s t s :  " a n  i n t e r e s t  in  p r e s e r v i n g  a n d  p r o -
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t c c l i n g  t h e  h e a l t h  o f  th e  p r e g n a n t  w o m a n "  a n d  a n  in t e r e s t  

i n  " p r o t e c t i n g  t h e  p o t e n t i a l i t y  o f  h u m a n  l i f e ."  410 U.S. at 
162. W i th  r e s p e e t  to  t h e  S l a t e 's  i n t e r e s t  in  th e  h e a l t h  o f  th e  

m o t h e r ,  " t h e  'c o m p e l l i n g '  p o i n t . . .  i s  a t  a p p r o x i m a t e l y  th e  

e n d  o f  t h e  f i r s t  t r i m e s t e r , "  b e c a u s e  i t  i s  a t  t h a t  p o i n t  t h a t  

t h e  m o r t a l i t y  r a t e  in  a b o r t i o n  a p p r o a c h e s  t h a t  in  c h i l d b i r t h .  

Id., at 163. W i th  r e s p e c t  to  th e  S t a l e 's  i n t e r e s t  i n  p o t e n t i a l  

l i f e ,  " t h e  'c o m p e l l i n g '  p o in t  i s  a t  v i a b i l i t y , "  b e c a u s e  i t  i s  

a t  t h a t  p o i n t  t h a t  t h e  [ * 9 3 0 ]  f e t u s  " p r e s u m a b l y  h a s  th e  

c a p a b i l i t y  o f  m e a n i n g f u l  l i f e  o u t s i d e  t h e  m o t h e r 's  w o m b ."  

Ibid. In  o r d e r  l o  f u l f i l l  th e  r e q u i r e m e n t  o f  n a r r o w  t a i l o r i n g ,  

" t h e  S t a t e  i s  o b l i g a t e d  t o  m a k e  a  r e a s o n a b l e  e f f o r t  t o  l i m i t  

t h e  e f f e c t  o f  i t s  r e g u l a t i o n s  t o  t h e  p e r i o d  in  t h e  t r i m e s t e r  

d u r i n g  w h i c h  i t s  h e a l t h  i n t e r e s t  w i l l  b e  f u r t h e r e d . "  Akmn 
v. Akmn Center fo r  Repmductive Health, Inc., 462 U.S. 
416, 434, 76 L  Ed. 2d 687,103 S. Ct. 2481 (1983).

I n  m y  v ie w ,  a p p l i c a t i o n  o f  t h i s  a n a l y t i c a l  f r a m e w o r k  

i s  n o  l e s s  w a r r a n t e d  th a n  w h e n  i l  w a s  a p p r o v e d  b y  s e v e n  

M e m b e r s  o f  t h i s  C o u r t  in  Roc. S t r i c t  s c r u t i n y  o f  s t a l e  l i m ­

i t a t i o n s  o n  r e p r o d u c t i v e  c h o i c e  s t i l l  o f f e r s  t h e  m o s t  s e c u r e  

p r o t e c t i o n  o f  t h e  w o m a n 's  r i g h t  [ * * 2 8 4 8 ]  t o  m a k e  h e r  

o w n  r e p r o d u c t i v e  d e c i s i o n s ,  f r e e  f r o m  s t a l e  c o e r c i o n .  N o  

m a j o r i t y  o f  t l i i s  C o u r t  h a s  e v e r  a g r e e d  u p o n  a n  a l t e r n a t i v e  

a p p r o a c h .  T h e  f a c t u a l  p r e m i s e s  o r  th e  t r i m e s t e r  f r a m e ­

w o r k  h a v e  n o l  b e e n  u n d e r m i n e d ,  s e e  Webster, 492 U.S. 
at 553 ( B L A C K M U N ,  J . ,  d i s s e n t i n g ) ,  a n d  th e  Roc f r a m e ­

w o r k  i s  f a r  m o r e  a d m i n i s t r a b l c ,  a n d  f a r  l e s s  m a n i p u l a t e ,  

t h a n  t h e  " u n d u e  b u r d e n "  s t a n d a r d  a d o p t e d  b y  t h e  j o i n t  

o p i n i o n .

N o n e t h e l e s s ,  t h r e e  c r i t i c i s m s  o f  th e  t r i m e s t e r  f r a m e ­

w o r k  c o n t i n u e  t o  [ * * * 7 5 0 ]  b e  u t t e r e d .  F i r s t ,  t h e  t r i m e s t e r  

f r a m e w o r k  i s  a t t a c k e d  b e c a u s e  i t s  k e y  e l e m e n t s  d o  n o t  a p ­

p e a r  in  t h e  t e x t  o f  t h e  C o n s t i t u t i o n .  M y  r e s p o n s e  l o  th i s  

a t t a c k  r e m a i n s  t h e  s a m e  a s  it w a s  in  Webster:

" W e r e  t l i i s  a  t r u e  c o n c e r n ,  w c  w o u l d  h a v e  to  

a b a n d o n  m o s t  o f  o u r  c o n s t i t u t i o n a l  j u r i s p r u ­

d e n c e .  T h e  'c r i t i c a l  e l e m e n t s '  o f  c o u n t l e s s  

c o n s t i t u t i o n a l  d o c t r i n e s  n o w h e r e  a p p e a r  in  

t h e  C o n s t i t u t i o n 's  t e x t . . . .  T h e  C o n s t i t u t i o n  

m a k e s  n o  m e n t i o n ,  f o r  e x a m p l e ,  o f  th e  F i r s t  

A m e n d m e n t ' s  'a c t u a l  m a l i c e '  s t a n d a r d  f o r  

p r o v i n g  c e r t a i n  l i b e l s ,  s e e  New York Times 
Co. v. Sullivan, 376 U.S. 254, 11 L  Ed. 2d 
686, 84 S. Ct. 710 (1964). . . .  S im i l a r l y ,  t h e  

C o n s t i t u t i o n  m a k e s  n o  m e n t i o n  o f  th e  r a t i o -  

n a l - b a s i s  l e s t ,  o r  t h e  s p e c i f i c  v e r b a l  f o r m u ­

l a t i o n s  o f  i n t e r m e d i a t e  a n d  s t r i c l  s c r u t i n y  b y  

w h i c h  t h i s  C o u r t  e v a l u a t e s  c l a i m s  u n d e r  t h e  

E q u a l  P r o t e c t i o n  C la u s e .  T h e  r e a s o n  is  s i m ­

p l e  L i k e  th e  Roc f r a m e w o r k ,  t h e s e  [ * 9 3 1 ]  

t e s t s  o r  s t a n d a r d s  a i e  n o l ,  a n d  d o  n o t  p u r p o r t  

l o  b e ,  r i g h t s  p r o t e c t e d  b y  th e  C o n s t i t u t i o n .

R a t h e r ,  t h e y  a r e  j u d g e - m a d e  m e th o d s  f o r  

e v a l u a t i n g  a n d  m e a s u r i n g  th e  s t r e n g t h  a n d  

s c o p e  o f  c o n s t i t u t i o n a l  r i g h t s  o r  f o r  b a l a n c ­

i n g  t h e  c o n s t i t u t i o n a l  r i g h t s  o f  i n d i v i d u a l s  

a g a i n s t  t h e  c o m p e t i n g  in t e r e s t s  o f  g o v e r n ­

m e n t . "  492 U.S. at 548.

T h e  s e c o n d  c r i t i c i s m  i s  t h a t  th e  f r a m e w o r k  m o r e  

c l o s e l y  r e s e m b l e s  a  r e g u l a t o r y  c o d e  th a n  a  b o d y  o f  c o n ­

s t i t u t i o n a l  d o c t r i n e .  A g a i n ,  m y  a n s w e r  r e m a i n s  t h e  s a m e  

a s  in  Webster:

" I f  t l i i s  w e r e  a  t r u e  a n d  g e n u i n e  c o n c e r n ,  w e  

w o u l d  h a v e  t o  a b a n d o n  v a s t  a r e a s  o f  o u r  

c o n s t i t u t i o n a l  j u r i s p r u d e n c e .  . . . A r e  [ th e  

d i s t i n c t i o n s  e n t a i l e d  in  t h e  t r i m e s t e r  f r a m e ­

w o r k ]  a n y  f i n e r ,  o r  m o r e  'r e g u la t o r y , '  t h a n  

t h e  d i s t i n c t i o n s  w e  h a v e  o f t e n  d r a w n  in  o u r  

F i r s t  A m e n d m e n t  j u r i s p r u d e n c e ,  w h e r e ,  f o r  

e x a m p l e ,  w c  h a v e  h e l d  t h a t  a  'r e l e a s e  t i m e ’ 

p r o g r a m  p e r m i t t i n g  p u b l i c - s c h o o l  s t u d e n t s  

t o  l e a v e  s c h o o l  g r o u n d s  d u r i n g  s c h o o l  h o u r s  

t o  r e c e i v e  r e l i g i o u s  i n s t r u c t i o n  d o e s  n o t  v i ­

o l a t e  t h e  E s t a b l i s h m e n t  C la u s e ,  e v e n  t h o u g h  

a  r c l c a s e - l i m c  p r o g r a m  p e r m i t t i n g  r e l i g i o u s  

i n s t r u c t i o n  o n  s c h o o l  g r o u n d s  d o c s  v i o l a t e  

t h e  C l a u s e ?  C o m p a r e  Zoracli v. Clauson,
343 U.S. 306, 96 L  Ed. 954, 72 S. Ct.
679 (1952), w i t h  Illinois ex rel. McCollum 

Hoard o f Education o f  School Dist. No.
71, Champaign County, 333 U.S. 203, 92 L.
Ed. 649, 6S S. Cl. 461 (19 4 8 )....  S im i l a r l y ,  

in  a  S i x t h  A m e n d m e n t  c a s e ,  th e  C o u r t  h e l d  

t h a t  a l t h o u g h  a n  o v e r n i g h t  b a n  o n  a l l o m c y -  

c l i c n l  c o m m u n i c a t i o n  v io l a t e d  th e  c o n s t i t u ­

t i o n a l l y  g u a r a n t e e d  r i g h t  t o  c o u n s e l ,  Gedcrs 
v. United States, 425 U.S. 80, 47 L  Ed. 2d 
592, 96 S. Ct. 1330(1976), th a t  r ig h t  w a s  n o t  

v i o l a t e d  w h e n  a  t r i a l  j u d g e  s e p a r a t e d  a  d e ­

f e n d a n t  f r o m  h i s  l a w y e r  d u r i n g  a  1 5 - m i n u l c  

r e c e s s  a f t e r  t h e  d e f e n d a n t ' s  d i r e c t  t e s t im o n y .

Perry v. Leekc, 488 U.S. 272, 102 L  Ed. 2d 
624, 109 S. Ct. 594 (1989).

" T h a t  n u m e r o u s  c o n s t i t u t i o n a l  d o c t r i n e s  

r e s u l t  i n  n a r r o w  d i f f e r e n t i a t i o n s  b e t w e e n  

s i m i l a r  c i r c u m s t a n c e s  d o c s  [ * 9 3 2 ]  n o l  m e a n  

th a t  t h i s  C o u r t  h a s  a b a n d o n e d  a d j u d ic a t io n  in  

f a v o r  o f  r e g u l a t i o n , "  492 U.S. at 549-550.

T h e  f in a l ,  a n d  m o r e  g e n u i n e ,  c r i t i c i s m  o f  t h e  t r i m e s t e r  

f i a m c w o r k  i s  l * * * 7 5 1 ]  t h a t  i t  f a i l s  t o  f in d  th e  S l a t e 's  

i n t e r e s t  i n  p o t e n t i a l  h u m a n  l i f e  c o m p e l l i n g  th r o u g h o u t  

p r e g n a n c y .  N o  M e m b e r  o f  t h i s  C o u r t  — n o r  f o r  t h a t  m a t ­

te r ,  t h e  S o l i c i t o r  G e n e r a l ,  s e c  T r .  o f  O r a l  A r g .  4 2  —  h a s
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e v e r  q u e s t i o n e d  o u r  h o l d i n g  i n  Roe t h a t  a n  a b o r t i o n  i s  n o t  

" t h e  t e r m i n a t i o n  o f  l i f e  e n t i t l e d  t o  F o u r t e e n t h  A m e n d m e n t  

p r o t e c t i o n . "  410 U.S. at 159. [ * * 2 8 4 9 ]  A c c o r d i n g l y ,  a  

S t a t e 's  i n t e r e s t  i n  p r o t e c t i n g  f e t a l  l i f e  i s  n o t  g r o u n d e d  in  

t h e  C o n s t i t u t i o n .  N o r ,  c o n s i s t e n t  w i t h  o u r  E s t a b l i s h m e n t  

C l a u s e ,  c a n  i t  b e  a  t h e o l o g i c a l  o r  s e c t a r i a n  i n t e r e s t .  S e e  

Thornburgh v. American College o f Obstetricians and 
Gynecologists, 476 U.S. 747, 778, 90 L  Ed. 2d 779, 
106 S. Ct. 2169 (1986) ( S T E V E N S ,  J . ,  c o n c u r r i n g ) .  I t  i s ,  

i n s t e a d ,  a  l e g i t i m a t e  i n t e r e s t  g r o u n d e u  in  h u m a n i t a r i a n  

o r  p r a g m a t i c  c o n c e r n s .  S e e  ante, 505 U.S. at 914-915 
( S T E V E N S ,  J . ,  c o n c u r r i n g  in  p a r t  a n d  d i s s e n t i n g  in  p a r t ) .

B u t  w h i l e  a  S t a t e  h a s  " l e g i t i m a t e  i n t e r e s t s  f r o m  th e  

o u t s e t  o f  t h e  p r e g n a n c y  i n  p r o t e c t i n g  t h e  h e a l t h  o f  th e  

w o m a n  a n d  t h e  l i f e  o f  l i e  f e t u s  t h a t  m a y  b e c o m e  a  

c h i l d , "  ante, 505 U.S. at 846, l e g i t i m a t e  i n t e r e s t s  a r e  n o t  

e n o u g h .  T o  o v e r c o m e  th e  b u r d e n  o f  s t r i c t  s c r u t i n y ,  t h e  i n ­

t e r e s t s  m u s t  b e  c o m p e l l i n g .  T h e  q u e s t i o n  t h e n  i s  h o w  b e s t  

t o  a c c o m m o d a t e  t h e  S t a t e 's  i n t e r e s t  i n  p o t e n t i a l  h u m a n  

l i f e  w i t h  t h e  c o n s t i t u t i o n a l  l i b e r t i e s  o f  p r e g n a n t  w o m e n .  

A g a i n ,  1 s t a n d  b y  th e  v i e w s  I e x p r e s s e d  in  Webster:

"1 r e m a i n  c o n v i n c e d ,  a s  s i x  o t h e r  M e m b e r s  o f  

t h i s  C o u r t  1 6  y e a r s  a g o  w e r e  c o n v i n c e d ,  t h a t  

t h e  Roe f r a m e w o r k ,  a n d  t h e  v i a b i l i t y  s t a n d a r d  

in  p a r t i c u l a r ,  f a i r ly ,  s e n s i b l y ,  a n d  e f f e c t i v e l y  

f u n c t i o n s  t o  s a f e g u a r d  t h e  c o n s t i t u t i o n a l  l i b ­

e r t i e s  o f  p r e g n a n t  w o m e n  w h i l e  r e c o g n i z i n g  

a n d  a c c o m m o d a t i n g  t h e  S t a l e ’s  i n t e r e s t  i n  p o ­

t e n t i a l  h u m a n  l i f e .  T h e  v i a b i l i t y  l i n e  r e f l e c t s  

th e  b i o l o g i c a l  f a c t s  a n d  t r u t h s  o f  f e t a l  d e v e l ­

o p m e n t ;  i t  m a r k s  t h a t  t h r e s h o l d  m o m e n t  p r i o r  

t o  w h i c h  a  f e t u s  c a n n o t  s u r v i v e  s e p a r a t e  f r o m  

th e  [ * 9 3 3 ]  w o m a n  a n d  c a n n o t  r e a s o n a b l y  

a n d  o b j e c t i v e l y  b e  r e g a r d e d  a s  a  s u b j e c t  o f  

r i g h t s  o r  in t e r e s t s  d i s t i n c t  f r o m ,  o r  p a r a m o u n t  

t o ,  t h o s e  o f  th e  p r e g n a n t  w o m a n .  A t  t h e  s a m e  

t i m e ,  t h e  v i a b i l i t y  s t a n d a r d  t a k e s  a c c o u n t  o f  

t h e  u n d e n i a b l e  f a c t  t h a t  a s  t h e  f e t u s  e v o l v e s  

in t o  i t s  p o s t n a t a l  f o r m ,  a n d  a s  i t  l o s e s  i t s  d e ­

p e n d e n c e  o n  th e  u t e r i n e  e n v i r o n m e n t ,  t h e  

S t a t e ' s  i n t e r e s t  in  t h e  f e t u s '  p o t e n t i a l  h u m a n  

l i f e ,  a n d  in  f o s t e r i n g  a  r e g a r d  f o r  h u m a n  l i f e  

i n  g e n e r a l ,  b e c o m e s  c o m p e l l i n g .  A s  a  p r a c t i ­

c a l  m a t t e r ,  b e c a u s e  v i a b i l i t y  f e l l o w s  'q u i c k ­

e n i n g '  —  t h e  p o in t  a l  w h i c h  a  w o m a n  f e e l s  

m o v e m e n t  in  h e r  w o m b  —  a n d  b e c a u s e  v i a ­

b i l i t y  o c c u r s  n o  e a r l i e r  t h a n  2 3  w e e k s  g e s t a ­

t i o n a l  a g e ,  i l  e s t a b l i s h e s  a n  e a s i l y  a p p l i c a b l e  

s t a n d a r d  f o r  r e g u l a t i n g  a b o r t i o n  w h i l e  p r o ­

v i d i n g  a  p r e g n a n t  w o m a n  a m p l e  t i m e  t o  e x ­

e r c i s e  h e r  f u n d a m e n t a l  r i g h t  w i l h  h e r  r e s p o n ­

s i b l e  p h y s i c i a n  to  t e r m i n a t e  h e r  p r e g n a n c y ."

492 U.S. at 553-554. n 6

n 6  T h e  j o i n t  o p i n i o n  a g r e e s  w i th  Roe's c o n c l u ­

s i o n  t h a t  v i a b i l i t y  o c c u r s  a t  2 3  o r  2 4  w e e k s  a t  t h e  

e a r l i e s t .  C o m p a r e  ante, 505 U.S. at 860, w i t h  Roc 
v. Wade, 410 U.S. 113, 160, 35 L  Ed. 2d 147, 93 S. 
Ct. 70S (1973).

[ * * * L E d I I R 1 4 D ]  [ 1 4 D ]  [ * * * L E d l i R 1 5 D ]  [ 1 5 D ] R o e ' j  

t r i m e s t e r  f r a m e w o r k  d o c s  n o l  i g n o r e  th e  S t a t e 's  i n t e r e s t  in  

p r e n a t a l  l i f e .  L i k e  J U S T I C E  S T E V E N S ,  ante, 505 U.S. 
at 91 6 ,1 a g r e e  t h a t  th e  S t a t e  m a y  t a k e  s t e p s  t o  e n s u r e  t h a t  

a  w o m a n 's  c h o i c e  " i s  t h o u g h t f u l  a n d  i n f o r m e d ,"  ante, 505 
U.S. at 872, a n d  t h a t  " S t a l e s  a r e  f r e e  lo  e n a c t  [ * * * 7 5 2 ]  

l a w s  lo  p r o v i d e  a  r e a s o n a b l e  f r a m e w o r k  f o r  r. w o m a n  to  

m a k e  a  d e c i s i o n  t h a t  h a s  s u c h  p r o l o u n d  a n d  l a s t i n g  m e a n ­

i n g . "  Ante, 505 U.S. at 873. B u t

" s e r i o u s  q u e s t i o n s  a r i s e  . . . w h e n  a  S t a l e  

a t t e m p t s  t o  p e r s u a d e  th e  w o m a n  to  c h o o s e  

c h i l d b i r t h  o v e r  a b o r t i o n .  Ante, 505 U.S. at 
878. D e c i s i o n a l  a u t o n o m y  m u s t  l i m i t  th e  

S l a t e ' s  p o w e r  l o  i n j e c t  i n t o  a  w o m a n 's  m o s t  

p e r s o n a l  d e l i b e r a t i o n s  i t s  o w n  v ie w s  o f  w h a t  

i s  b e s t .  T h e  S t a t e  m a y  p r o m o t e  i t s  p r e f e r ­

e n c e s  b v  f u n d i n g  c h i l d b i r t h ,  b y  c r e a t i n g  a n d  

m a i n t a i n i n g  a l t e r n a t i v e s  l o  a b o r t i o n ,  a n d  b y  

e s p o u s i n g  t h e  v i r t u e s  o f  f a m i l y ;  b u t  il m u s t  

r e s p e c t  [ * 9 3 4 ]  t h e  i n d i v i d u a l 's  f r e e d o m  to  

m a k e  s u c h  j u d g m e n t s . "  Ante, 505 U.S. at 
916 ( S T E V E N S ,  J . ,  c o n c u r r i n g  in  p a r t  a n d  

d i s s e n t i n g  in  p a r t )  ( i n t e r n a l  q u o t a t i o n  m a r k s  

o m i t t e d ) .

A s  t h e  j o i n t  o p i n i o n  r e c o g n i z e s ,  " t h e  m e a n s  c h o s e n  b y  

the . S l a t e  l o  f u r t h e r  t h e  i n t e r e s t  in  p o t e n t i a l  l i f e  m u s t  b e  

c a l c u l a t e d  l o  i n f o r m  t h e  w o m a n 's  f r e e  c h o i c e ,  n o l  h i n d e r  

i t ."  Ante, 505 U.S. at 877.

I n  s u m ,  Roe's r e q u i r e m e n t  o f  s t r i c t  s c r u t i n y  a s  i m ­

p l e m e n t e d  t h r o u g h  a  t r i m e s t e r  f r a m e w o r k  s h o u l d  n o t  b e  

d i s t u r b e d .  N o  o i l i e r  a p p r o a c h  h a s  g a i n e d  a  m a jo r i l y ,  a n d  

n o  o t h e r  i s  m o r e  p r o t e c t i v e  o f  t h e  w o m a n 's  f u n d a m e n t a l  

r i g h t .  L a s t l y ,  n o  o t h e r  a p p r o a c h  p r o p e r l y  a c c o m m o d a t e s  

th e  w o m a n 's  [ * * 2 8 5 0 ]  c o n s t i t u t i o n a l  r i g h t  w i t h  t h e  

S t a l e 's  l e g i t i m a t e  i n t e r e s t s .

C

[ * * * L E d I J R 6 E ]  [ 6 E ] A p p l i c a t i o n  o f  th e  s t r i c t  s c r u t i n y  

s t a n d a r d  r e s u l t s  i n  th e  i n v a l i d a t i o n  o f  a l l  th e  c h a l l e n g e d  

p r o v i s i o n s .  I n d e e d ,  a s  t h i s  C o u r t  h a s  i n v a l id a t e d  v i r t u a l l y  

i d e n t i c a l  p r o v i s i o n s  in  p r i o r  e a s e s ,  stare decisis r e q u i r e s
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T h i s  C o u r t  h a s  u p h e l d  i n f o r m e d - a n d  w r i t l c n - c o n s e n t  

r e q u i r e m e n t s  o n l y  w h e r e  t h e  S l a t e  h a s  d e m o n s t r a t e d  

t h a t  t h e y  g e n u i n e l y  f u r t h e r  i m p o r t a n t  h e a l t h - r e l a t e d  s t a l e  

c o n c e r n s .  S e e  Planned Parenthood o f Central Mo. v. 

Danforth, 428 U.S. 52, 65-67, 49 L  Ed. 2d 788, 96 S. 
Ct. 2831 (1976). A  S t a t e  m a y  n e t ,  u n d e r  t h e  g u i s e  o f  

s e c u r i n g  in f o r m e d  c o n s e n t ,  " r e q u i r e  t h e  d e l i v e r y  o f  i n ­

f o r m a t i o n  'd e s i g n e d  t o  i n f l u e n c e  th e  w o m a n 's  i n f o n n e d  

c h o i c e  b e t w e e n  a b o r t i o n  o r  c h i l d b i r t h . '"  Thornburgh, 476 
U.S. at 760, q u o t i n g  Akron, 462 U.S. at 443-444. R i g i d  

r e q u i r e m e n t s  t h a t  a  s p e c i f i c  b o d y  o f  i n f o r m a t i o n  b e  i m ­

p a r t e d  l o  a  w o m a n  in  a l l  c a s e s ,  r e g a r d l e s s  o f  t h e  n e e d s  

o f  th e  p a t i e n t ,  i m p r o p e r l y  i n t r u d e  u p o n  th e  d i s c r e t i o n  o f  

t h e  p r e g n a n t  w o m a n 's  p h y s i c i a n  a n d  th e r e b y  i m p o s e  a n  

'" u n d c s i r c d  a n d  u n c o m f o r t a b l e  s t r a i t j a c k c l . ’" Thornburgh. 
476 U.S. at 762, q u o t i n g  Danforth, 428 U.S. at 67, n.8.

M e a s u r e d  a g a i n s t  t h e s e  p r i n c i p l e s ,  s o m e  a s p e c t s  o f  

t h e  P e n n s y l v a n i a  i n f o r m e d - c o n s c n t  s c h e m e  a r e  u n c o n ­

s t i t u t i o n a l ,  [ * 9 3 5 ]  W h i l e  i t  i s  u n o b j e c t i o n a b l e  f o r  th e  

C o m m o n w e a l t h  l o  r e q u i r e  t h a t  th e  p a i i c n t  b e  i n f o r m e d  o f  

t h e  n a t u r e  o f  t h e  p r o c e d u r e ,  t h e  h e a l th  r i s k s  o f  t h e  a b o r ­

t i o n  a n d  c f  c h i l d b i r t h ,  a n d  t h e  p r o b a b l e  g e s t a t i o n a l  a g e  o f  

t h e  u n b o m  c h i l d ,  c o m p a r e  P a .  C o n s .  S t a t .  § §  3 2 0 5 ( a ) ( i ) -  

( i i i )  ( 1 9 9 0 )  w i t h  Akron, 462 U.S. at 446, n.37, 1 r e m a i n  

u n c o n v i n c e d  t h a t  t h e r e  i s  a  v i t a l  s t a t e  n e e d  f o r  i n s i s t i n g  

t h a t  t h e  i n f o r m a t i o n  b e  p r o v i d e d  b y  a  p h y s i c i a n  r a t h e r  

t h a n  [ * * * 7 5 3 ]  a  c o u n s e l o r .  Id., at 448. T h e  D i s t r i c t  

C o u r t  ro u n d  t h a t  t h e  p h y s i c i a n - o n l y  r e q u i r e m e n t  n e c e s -  

. s a r i l y  w o u ld  i n c r e a s e  c o s t s  t o  t h e  p l a i n l u f  c l i n i c s ,  c o s t s  

t h a t  u n d o u b t e d l y  w o u l d  b e  p a s s e d  o n  l o  p a t i e n t s .  A n d  

b e c a u s e  t r a i n e d  w o m e n  c o u n s e l o r s  a r c  o f t e n  m o r e  u n d e r ­

s t a n d i n g  t h a n  p h y s i c i a n s ,  a n d  g e n e r a l l y  h a v e  m o r e  t i m e  

to  s p e n d  w i t h  p a t i e n t s ,  s e e  A p p .  3 6 6 - 3 8 7 ,  t h e  p h y s i c i a n -  

o n l y  d i s c l o s u r e  r e q u i r e m e n t  i s  n o t  n a r r o w l y  t a i l o r e d  to  

s e r v e  t h e  C o m m o n w e a l t h 's  i n t e r e s t  in  p r o t e c t i n g  m a t e r ­

n a l  h e a l th .

S e c t i o n s  3 2 0 5 ( a ) ( 2 ) ( i ) - ( i i i )  o f  th e  A c t  f u r t h e r  r e q u i r e s  

t h a t  th e  p h y s i c i a n  o r  a  q u a l i f i e d  n o n p h y s i c i a n  i n f o r m  

t h e  w o m a n  t h a t  p r i n t e d  m a t e r i a l s  a r c  a v a i l a b l e  f r o m  th e  

C o m m o n w e a l t h  t h a t  d e s c r i b e  t h e  f e tu s  a n d  p r o v i d e  i n ­

f o r m a t i o n  a b o u t  m e d i c a l  a s s i s t a n c e  f o r  c h i l d b i r t h ,  i n f o r ­

m a t i o n  a b o u t  c h i l d  s u p p o r t  f r o m  th e  f a t h e r ,  a n d  a  l i s t  o f  

a g e n c i e s  o f f e r i n g  a d o p t i o n  a n d  o t h e r  s e r v i c e s  a s  a l t e r n a ­

t i v e s  to  a b o r t i o n .  Thornburgh i n v a l i d a t e d  b i a s e d  p a t i e n t — 

c o u n s e l i n g  r e q u i r e m e n t s  v i r t u a l l y  i d e n t i c a l  t o  t h e  o n e  a t  

i s s u e  h e r e .  W h a t  w c  s a i d  o r  th o s e  r e q u i r e m e n t s  f u l l y  a p ­

p l i e s  in  t h e s e  c a s e s :

" T h e  l i s t i n g  o f  a g e n c i e s  in  t h e  p r i n t e d

P e n n s y l v a n i a  f o r m  p r e s e n t s  s e r i o u s  p r o b ­

le m s ;  i t  c o n t a i n s  n a m e s  o f  a g e n c i e s  t h a t  w e l l

that we again strike them down. m a y  b e  o u t  o f  s t e p  w i t h  th e  n e e d s  o f  t h e  

p a r t i c u l a r  w o m a n  a n d  th u s  p l a c e s  t h e  p h y s i ­

c i a n  i n  a n  a w k w a r d  p o s i t i o n  a n d  in f r i n g e s  

u p o n  h i s  o r  h e r  p r o f e s s i o n a l  r e s p o n s i b i l i t i e s .  

F o r c i n g  t h e  p h y s i c i a n  o r  c o u n s e l o r  t o  p r e s e n t  

t h e  m a t e r i a l s  a n d  th e  l i s t  l o  t h e  w o m a n  m a k e s  

h i m  o r  h e r  in  e f f e c t  a n  a g e n t  o f  t h e  S t a t e  in  

t r e a t i n g  t h e  w o m a n  a n d  p l a c e s  h i s  o r  h e r  i m ­

p r i m a t u r  u p o n  b o t h  t h e  m a t e r i a l s  a n d  th e  l i s t .

A l l  t h i s  i s ,  o r  [ * 9 3 6 ]  c o m e s  c l o s e  t o  b e i n g ,  

s t a t e  m e d i c i n e  i m p o s e d  u p o n  t h e  w o m a n ,  n o t  

th e  p r o f e s s i o n a l  m e d i c a l  g u i d a n c e  s h e  s e e k s ,  

a n d  i t  o f f i c i a l l y  s t r u c t u r e s  —  a s  i t  o b v i o u s l y  

w a s  i n t e n d e d  t o  d o  —  t h e  d i a l o g u e  b e t w e e n  

t h e  w o m a n  a n d  h e r  p h y s i c i a n .

" T h e  r e q u i r e m e n t s . . .  t h a t  t h e  w o m a n  b e  

a d v i s e d  t h a t  m e d i c a l  a s s i s t a n c e  b e n e f i t s  m a y  

b e  a v a i l a b l e ,  a n d  t h a t  t h e  f a t h e r  i s  r e s p o n s i ­

b l e  f o r  f i n a n c i a l  a s s i s t a n c e  in  t h e  s u p p o r t  o f  

t h e  c h i l d  s i m i l a r l y  a r c  p o o r l y  [ * * 2 S 5 1 ]  d i s ­

g u i s e d  e l e m e n t s  o f  d i s c o u r a g e m e n t  f o r  th e  

a b o r t i o n  d e c i s i o n .  M u c h  o f  t h i s . . . ,  f o r  m a n y  

p a t i e n t s ,  w o u l d  b e  i r r e l e v a n t  a n d  i n a p p r o ­

p r i a t e .  F o r  a  p a t i e n t  w i t h  a  l i f e - t h r e a t e n i n g  

p r e g n a n c y ,  th e  ' i n f o r m a t i o n '  in  i t s  v e r y  r e n ­

d i t i o n  m a y  b e  c r u e l  a s  w e l l  a s  d e s t r u c t i v e  

o f  t h e  p h y s i c i a n - p a t i e n t  r e l a t i o n s h i p .  A s  a n y  

e x p e r i e n c e d  s o c i a l  w o r k e r  o r  o t h e r  c o u n ­

s e l o r  k n o w s ,  t h e o r e t i c a l  f i n a n c i a l  r e s p o n s i ­

b i l i t y  o f t e n  d o e s  n o t  e q u a t e  w i t h  f u l f i l l m e n t .

. . .  U n d e r  t h e  g u i s e  o f  i n f o r m e d  c o n s e n t ,  th e  

A c t  r e q u i r e s  t h e  d i s s e m i n a t i o n  o f  i n f o r m a ­

t i o n  t h a t  i s  n o t  r e l e v a n t  t o  s u c h  c o n s e n t ,  a n d ,  

th u s ,  i t  a d v a n c e s  n o  l e g i t i m a t e  s t a t e  in t e r e s t . "

476 U.S. al 762-763 ( c i t a t i o n  o m i t t e d ) .

" T h i s  t y p e  o f  c o m p e l l e d  i n f o r m a t i o n  i s  t h e  a n t i t h e s i s  

o f  i n f o r m e d  c o n s e n t , "  id., at 764, a n d  g o e s  f a r  b e y o n d  

m e r e l y  d e s c r i b i n g  t h e  g e n e r a l  s u b j e c t  m a t t e r  r e l e v a n t  t o  

t h e  w o m a n 's  d e c i s i o n .  " T h a t  t h e  C o m m o n w e a l t h  d o e s  n o t ,  

a n d  s u r e l y  w o u l d  n o l ,  c o m p e l  s i m i l a r  d i s c l o s u r e  o f  e v e r y  

p o s s i b l e  p e r i l  o f  n e c e s s a i y  s u r g e r y  o r  o f  s i m p l e  v a c c i n a ­

t i o n ,  r e v e a l s  th e  a n t i - a b o r t i o n  [ * * * 7 5 4 ]  c h a r a c t e r  o f  t h e  

s t a t u t e  a n d  i t s  r e a l  p u r p o s e . "  Ibid. n 7

n 7  W h i l e  I d o  n o l  a g r e e  w i t h  t h e  j o i n t  o p i n i o n 's  

c o n c l u s i o n  t h a t  t h e s e  p r o v i s i o n s  s h o u l d  b e  u p h e l d ,  

t h e  j o i n t  o p i n i o n  h a s  r e m a i n e d  f a i t h f u l  t o  p r i n c i ­

p l e s  t h i s  C o u r t  p r e v i o u s l y  h a s  a n n o u n c e d  in  e x a m ­

i n i n g  c o u n s e l i n g  p r o v i s i o n s .  F o r  e x a m p l e ,  th e  j o i n t  

o p i n i o n  c o n c l u d e s  t h a t  t h e  " i n f o n n a t i o n  t h e  S l a t e  

r e q u i r e s  t o  b e  m a d e  a v a i l a b l e  t o  t h e  w o m a n "  m u s t  

b e  " t r u t h f u l  a n d  n o l  m i s l e a d i n g . "  Ante, 505 U.S. at 
*82. B e c a u s e  t h e  S t a t e 's  i n f o r m a t i o n  m u s t  b e  " c a l -
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c u l a t c d  t o  i n f o r m  th e  w o m a n 's  f r e e  c h o i c e ,  n o t  h i n ­

d e r  i t , "  ante, 505 U.S. at S77, t h e  m e a s u r e s  m u s t  b e  

d e s i g n e d  to  e n s u r e  t h a t  a  w o m a n 's  c h o i c e  is  " m a t u r e  

a n d  i n f o r m e d , "  ante, 505 U.S. at S83, n o t  i n t i m i ­

d a t e d ,  im p o s e d ,  o r  i m p e l l e d .  T o  th i s  e n d ,  w h e n  th e  

S t a t e  r e q u i r e s  t h e  p r o v i s i o n  o f  c e r t a i n  i n f o r m a t i o n ,  

t h e  S t a t e  m a y  n o t  a l t e r  d ie  manner o f  p r e s e n t a t i o n  

in  o r d e r  t o  i n d i c t  " p s y c h o l o g i c a l  a b u s e , "  ante, 505 
U.S. at 893. d e s i g n e d  to  s h o c k  o r  u n n e r v e  a  w o m a n  

s e e k i n g  lo  e x e r c i s e  h e r  l i b e r t y  r i g h t .  T h i s ,  f o r  e x a m ­

p l e ,  w o u l d  a p p e a r  to  p r e c l u d e  a  S t a l e  f r o m  r e q u i r i n g  

a  w o m a n  t o  v i e w  g r a p h i c  l i t e r a t u r e  o r  f i l m s  d e t a i l ­

i n g  t h e  p e r f o r m a n c e  o f  a n  a b o r t i o n  o p e r a t i o n .  J u s t  

a s  a  v i s u a l  p r e v i e w  o f  a n  o p e r a t i o n  to  r e m o v e  a n  

a p p e n d i x  p l a y s  n o  p a r t  in  a  p h y s i c i a n 's  s e c u r i n g  i n ­

f o r m e d  c o n s e n t  t o  a n  a p p e n d e c t o m y ,  a  p r e v i e w  o f  

s c e n e s  a p p u r t e n a n t  l o  a n y  m a j o r  m e d i c a l  i n t r u s i o n  

i n t o  th e  h u m a n  b o d y  d o c s  n o t  c o n s t r u c t i v e l y  i n f o r m  

th e  d e c i s i o n  o f  a  w o m a n  o f  t h e  S t a t e 's  i n t e r e s t  in  

t h e  p r e s e r v a t i o n  o f  t h e  w o m a n 's  h e a l t h  o r  d e m o n ­

s t r a t e  t h e  S t a t e 's  " p r o f o u n d  r e s p e c t  f o r  t h e  l i f e  o f  

th e  u n b o r n . "  Ante, 505 U.S. at 877.

[ * 9 3 7 ]  T h e  2 4 - h o u r  w a i l i n g  p e r i o d  f o l l o w i n g  th e  

p r o v i s i o n  o f  t h e  f o r e g o i n g  i n f o r m a t i o n  i s  a l s o  c ’a a r l y  u n ­

c o n s t i t u t i o n a l .  T h e  D i s t r i c t  C o u r t  f o u n d  t h a t  t h e  m a n d a ­

t o r y  2 4 - h o u r  d e l a y  c o u l d  l e a d  to  d e l a y s  i n  e x c e s s  o f  2 4  

h o u r s ,  t h u s  i n c r e a s i n g  h e a l t h  r i s k s ,  a n d  t h a t  i t  w o u l d  r e ­

q u i r e  tw o  v i s i t s  t o  t h e  a b o r t i o n  p r o v i d e r ,  t h e r e b y  i n c r e a s ­

i n g  t r a v e l  l i m e ,  e x p o s u r e  t o  f u r t h e r  h a r a s s m e n t ,  a n d  f i n a n ­

c i a l  c o s t .  F in a l ly ,  t h e  D i s t r i c t  C o u r t  f o u n d  t h a t  t h e  r e q u i r e ­

m e n t  w o u l d  p o s e  e s p e c i a l l y  s i g n i f i c a n t  b u r d e n s  o n  w o m e n  

l i v i n g  in  r u r a l  a r e a s  a n d  t h o s e  w o m e n  t h a t  h a v e  d i f f i c u l t y  

e x p l a i n i n g  t h e i r  w h e r e a b o u t s .  744 F. Supp. 1323,1378- 
1379 (ED Pa. 1990). In  Akron th i s  C o u r t  i n v a l i d a t e d  a  

s i m i l a r l y  a r b i t r a r y  o r  i n f l e x i b l e  w a i t i n g  p e r i o d  b e c a u s e ,  

a s  h e r e ,  i t  f u r t h e r e d  n o  l e g i t i m a t e  s t a l e  i n t e r e s t .  n S

n 8  T h e  C o u r t 's  d e c i s i o n  in  Hodgson v. 

Minnesota, 497 U.S. 4)7, 111 L  L '. 2d 344, 110 
S. Ct. 2926 (1990), v a l i d a t i n g  a  4 S - b o u r  w a i t i n g  

p e r i o d  f  • m i n o r s  s e e k i n g  a n  a b o r t i o n  to  p e r m i t  

p a r e n t a l  i n v o l v e m e n t  d o c s  n o t  a l t e r  t h i s  c o n c l u ­

s i o n .  H e r e  t h e  2 4 - h o u r  d e l a y  i s  im p o s e d  o n  a n  

adult w o m a n .  S e e  id., at 449-450, n.35; Ohio v. 

Akron Center fo r  Reproductive Health, Inc., 497 
U.S. 502, 111 L  Ed. 2d405,110S. Ct. 2972(1990). 
M o r e o v e r ,  t h e  s t a t u t e  i n  Hodgson d i d  n o l  r e q u i r e  

a n y  d e l a y  o n c e  t h e  m i n o r  o b t a i n e d  t h e  a f f i r m a t i v e  

c o n s e n t  o f  c i t h e r  a  p a r e n t  o r  th e  c o u r t .

A s  J U S T I C E  S T E V E N S  i n s i g h t f u l l y  c o n c l u d e s ,  th e  

m a n d a t o r y  d e l a y  r e s t s  e i t h e r  o n  o u t m o d e d  o r  u n a c c e p t ­

a b l e  a s s u m p t i o n s  a b o u t  t h e  d e c i s i o n m a k i n g  c a p a c i t y  o f  

w o m e n  o r  th e  b e l i e f  t h a t  t h e  d e c i s i o n  lo  t e r m i n a t e  t h e  

p r e g n a n c y  i s  [ * 9 3 8 ]  p r e s u m p t i v e l y  w r o n g .  Ante, 505 
U.S. at 918-919. T h e  r e q u i r e m e n t  t h a t  w o m e n  c o n s i d e r  

th i s  o b v i o u s  a n d  s l a n t e d  i n f o r m a t i o n  f o r  a n  a d d i t i o n a l  2 4  

h o u r s  c o n t a i n e d  in  t h e s e  p r o v i s i o n s  w i l l  o n l y  i n f l u e n c e  t h e  

w o m a n 's  d e c i s i o n  in  i m p r o p e r  w a y s .  T h e  v a s t  m a j o r i t y  o f  

w o m e n  w i l l  k n o w  th i s  i n f o r m a t i o n  —  o f  [ * * 2 8 5 2 }  t h e  

f e w  th a t  d o  n o t ,  i t  i s  l e s s  l i k e l y  t h a t  t h e i r  m i n d s  w i l l  b e  

c h a n g e d  b y  t h i s  i n f o r m a t i o n  t h a n  i l  w i l l  b e  e i t h e r  b y  t h e  

r e a l i z a t i o n  t h a t  t h e  S t a t e  o p p o s e s  t h e i r  c h o i c e  o r  t h e  n e e d  

o n c e  a g a i n  t o  e n d u r e  a b u s e  a n d  h a r a s s m e n t  o n  r e t u r n  t o  

t h e  c l i n i c .  n 9

n 9  B e c a u s e  th i s  i n f o r m a t i o n  is  s o  w i d e l y  

k n o w n ,  I a m  c o n f i d e n t  t h a t  a  d e v e l o p e d  r e c o r d  c a n  

b e  m a d e  to  s h o w  t h a t  t h e  2 4 - h o u r  d e l a y ,  " in  a  l a r g e  

f r a c t i o n  o f  t h e  c a s e s  i n  w h i c h  [ t h e  r e s t r i c t i o n ]  i s  

r e l e v a n t , . . .  w i l l  o p e r a t e  a s  a  s u b s t a n t i a l  o b s t a c l e  

t o  a  w o m a n 's  c h o i c e  t o  u n d e r g o  a n  a b o r t i o n . "  Ante, 
505 U.S. at S95.

[ * * * 7 5 5 ]  E x c e p t  in  t h e  c a s e  o f  a  m e d i c a l  e m e r g e n c y ,  

§  3 2 0 6  r e q u i r e s  a  p h y s i c i a n  t o  o b t a i n  th e  i n f o r m e d  c o n ­

s e n t  o f  a  p a r e n t  o r  g u a r d i a n  b e f o r e  p e r f o r m i n g  a n  a b o r t i o n  

o n  a n  u n c m a n c i p a t c d  m i n o r  o r  a n  i n c o m p e t e n t  w o m a n .  

B a s e d  o n  e v i d e n c e  in  t h e  r e c o r d ,  t h e  D i s t r i c t  C o u r t  c o n ­

c l u d e d  th a t ,  in  o r d e r  l o  f u l f i l l  t h e  i n f o r m c d - c o n s c n t  r e ­

q u i r e m e n t ,  g e n e r a l l y  a c c e p t e d  m e d ic a l  p r i n c i p l e s  w o u l d  

r e q u i r e  a n  i n - p e r s o n  v i s i t  b y  t h e  p a r e n t  t o  t h e  f a c i l i t y .  

744 F. Supp. at 1382. A l t h o u g h  th e  C o u r t  " h a s  r e c o g n i z e d  

t h a t  th e  S t a t e  h a s  s o m e w h a t  b r o a d e r  a u t h o r i t y  to  r e g u ­

l a t e  th e  a c t i v i t i e s  o f  c h i l d r e n  th a n  o f  a d u l t s , "  t h e  S t a t e  

n e v e r t h e l e s s  m u s t  d e m o n s t r a t e  t h a t  t h e r e  is  a  "significant 
state interest i n  c o n d i t i o n i n g  a n  a b o r t i o n  . . .  t h a t  i s  n o t  

p r e s e n t  in  th e  c a s e  o f  a n  a d u l t . "  Danforth. 42S U.S. at 74- 
75 ( e m p h a s i s  a d d e d ) .  T h e  r e q u i r e m e n t  o f  a n  i n - p e r s o n  

v i s i t  w o u l d  c a r r y  w i l h  i t  t h e  r i s k  o f  a  d e l a y  o f  s e v e r a l  

d a y s  o r  p o s s i b l y  w e e k s ,  e v e n  w h e r e  t h e  p a r e n t  i s  w i l l i n g  

to  c o n s e n t .  W h i l e  t h e  S t a t e  h a s  a n  i n t e r e s t  in  e n c o u r a g i n g  

p a r e n t a l  i n v o l v e m e n t  in  t h e  m i n o r 's  a b o r t i o n  d e c i s i o n ,  §  

3 2 0 6  is  n o t  n a r r o w l y  d r a w n  l o  s e r v e  t h a t  i n t e r e s t .  n lO

n lO  T h e  j u d i c i a l - b y p a s s  p r o v i s i o n  d o c s  n o l  

c u r e  th i s  v i o l a t i o n .  Hodgson i s  d i s t i n g u i s h a b l e ,  

s i n c e  t h e s e  e a s e s  i n v o l v e  m o r e  t h a n  p a r e n t a l  i n ­

v o l v e m e n t  o r  a p p r o v a l  —  r a t h e r ,  t h e  P e n n s y l v a n i a  

la w  r e q u i r e s  t h a t  t h e  p a r e n t  r e c e i v e  i n f o r m a t i o n  

d e s i g n e d  t o  d i s c o u r a g e  a b o r t i o n  in  a  f a c c - l o - f a c c  

m e e t i n g  w i l h  th e  p h y s i c i a n .  T h e  b y p a s s  p r o c e d u r e  

c a n n o t  e n s u r e  th a t  t h e  p a r e n t  w o u l d  o b t a i n  th e  i n f o r ­

m a t io n ,  s i n c e  in  m a n y  i n s t a n c e s ,  t h e  p a r e n t  w o u l d  

n o l  e v e n  a t t e n d  th e  h e a r i n g .  A  S t a l e  m a y  n o t  p l a c e
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a n y  r e s t r i c t i o n  o n  a  y o u n g  w o m a n 's  r i g h t  l o  a n  a b o r ­

t i o n ,  h o w e v e r  i r r a t i o n a l ,  s i m p l y  b e c a u s e  i t  h a s  p r o ­

v id e d  a  j u d i c i a l  b y p a s s .

[ * 9 3 9 ]

[ * * * L E d H R 6 F ]  [ 6 F J F in a l ly ,  t h e  P e n n s y l v a n i a  s t a t u t e  

r e q u i r e s  e v e r y  f a c i l i t y  p e r f o r m i n g  a b o r t i o n s  t o  r e p o r t  i t s  

a c t i v i t i e s  t o  t h e  C o m m o n w e a l t h .  P e n n s y l v a n i a  c o n t e n d s  

t h a t  th i s  r e q u i r e m e n t  i s  v a l id  u n d e r  Danforth, i n  w h i c h  

th i s  C o u r t  h e l d  t h a t  r e c o r d - k e e p i n g  a n d  r e p o r t i n g  r e ­

q u i r e m e n t s  t h a t  a r e  r e a s o n a b l y  d i r e c t e d  lo  th e  p r e s e r v a ­

t i o n  o f  m a t e r n a l  h e a l t h  a n d  th a t  p r o p e r l y  r e s p e c t  a  p a ­

t i e n t 's  c o n f i d e n t i a l i t y  a r e  p e r m i s s i b l e .  Id., at 79-81. T h e  

C o m m o n w e a l t h  a t t e m p t s  t o  j u s t i f y  i t s  r e q u i r e d  r e p o r t s  o n  

t h e  g r o u n d  t h a t  th e  p u b l i c  h a s  a  r i g h t  t o  k n o w  h o w  i t s  

t a x  d o l l a r s  a r e  s p e n t .  A  r e g u l a t i o n  d e s i g n e d  to  i n f o r m  

t h e  p u b l i c  a b o u t  p u b l i c  e x p e n d i t u r e s  d o e s  n o t  f u r t h e r  th e  

C o m m o n w e a l t h 's  i n t e r e s t  in  p r o t e c t i n g  m a te r n a l  h e a l t h .  

A c c o r d i n g l y ,  s u c h  a  r e g u l a t i o n  c a n n o t  j u s t i f y  a  l e g a l l y  

s i g n i f i c a n t  b u r d e n  o n  a  w o m a n 's  r i g h t  t o  o b t a i n  a n  a b o r ­

t i o n .

T h e  c o n f i d e n t i a l  r e p o r t s  c o n c e r n i n g  th e  i d e n t i t i e s  a n d  

m e d i c a l  j u d g m e n t  o f  p h y s i c i a n s  i n v o l v e d  in  a b o r t i o n s  a l  

f i r s t  g l a n c e  m a y  s e e m  v a l i d ,  g iv e n  t h e  C o m m o n w e a l t h 's  

i n t e r e s t  in  m a t e r n a l  h e a l t h  a n d  e n f o r c e m e n t  o f  t h e  A c t .  

T h e  D i s t r i c t  C o u r t  f o u n d ,  h o w e v e r ,  t h a t ,  n o t w i t h s t a n d i n g  

th e  c o n f i d e n t i a l i t y  p r o t e c t i o n s ,  m a n y  p h y s i c i a n s ,  p a r t i c u ­

l a r ly  t h o s e  w h o  h a v e  p r e v i o u s l y  d i s c o n t i n u e d  p e r f o r m i n g  

a b o r t i o n s  b e c a u s e  o f  h a r a s s m e n t ,  w o u l d  r e f u s e  t o  r e f e r  p a ­

t i e n t s  t o  a b o r t i o n  c l i n i c s  i f  t h e i r  n a m e s  w e r e  t o  a p p e a r  o n  

t h e s e  r e p o r t s .  744 F. Supp. at 1392. T h e  C o m m o n w e a l t h  

h a s  f a i l e d  t o  s h o w  t h a t  t h e  n a m e  o f  th e  r e f e r r i n g  p h y s i c i a n  

c i t h e r  a d d s  to  t h e  p o o l  o f  s c i e n t i f i c  k n o w l e d g e  c o n c e r n i n g  

a b o r t i o n  o r  i s  r e a s o n a b l y  r e l a t e d  l o  t h e  C o m m o n w e a l t h 's  

i n t e r e s t  [ * * * 7 5 6 ]  in  m a t e r n a l  h e a l t h .  1 t h e r e f o r e  a g r e e  

w i t h  t h e  D i s t r i c t  C o u r t ' s  c o n c l u s i o n  t h a t  t h e  c o n f i d e n t i a l  

r e p o r t i n g  r e q u i r e m e n t s  a r c  u n c o n s t i t u t i o n a l  [ * 9 4 0 ]  i n ­

s o f a r  a s  t h e y  r e q u i r e  t h e  n a m e  o f  t h e  r e f e r r i n g  p h y s i c i a n  

a n d  th e  b a s i s  f o r  lu s  o r  h e r  m c d 'c a l  j u d g m e n t .

[ * * 2 8 5 3 ]  In  s u m ,  I w o u l d  a f f i r m  t h e  j u d g m e n t  in  

N o .  9 1 - 9 0 2  a n d  r e v e r s e  t h e  j u d g m e n t  in  N o .  9 1 - 7 4 4  a n d  

r e m a n d  t h e  c a s e s  f o r  f u r t h e r  p r o c e e d i n g s .

Ill

A t  l o n g  l a s t ,  T H E  C H I E F  J U S T I C E  a n d  th o s e  w h o  

h a v e  j o i n e d  h i m  a d m i t  i t .  G o n e  a r c  t h e  c o n t e n t i o n s  t h a t  

t h e  i s s u e  n e e d  n o l  b e  ( o r  h a s  n o t  b e e n )  c o n s i d e r e d .  T h e r e ,  

o n  th e  f i r s t  p a g e ,  f o r  a l l  t o  s e e ,  i s  w h a t  w a s  e x p e c t e d :  

" W e  b e l i e v e  t h a t  Roc w a s  w r o n g l y  d e c i d e d ,  a n d  t h a t  it 

c a n  a n d  s h o u l d  b e  o v e r r u l e d  c o n s i s t e n t l y  w i t h  o u r  t r a d i ­

t i o n a l  a p p r o a c h  t o  stare decisis i n  c o n s t i t u t i o n a l  c a s e s . "

Post, 505 U.S. at 944. I f  t h e r e  i s  m u c h  r e a s o n  t o  a p p l a u d  

th e  a d v a n c e s  m a d e  b y  t h e  j o i n t  o p i n i o n  to d a y ,  t h e r e  i s  f a r  

m o r e  t o  f e a r  f r o m  T H E  C H I E F  J U S T I C E 'S  o p in i o n .

T H E  C H I E F  J U S T I C E 'S  c r i t i c i s m  o f  Roc f o l l o w s  f r o m  

h i s  s t u n t e d  c o n c e p t i o n  o f  i n d i v i d u a l  l i b e r ty .  W h i l e  r e c o g ­

n i z i n g  t h a t  t h e  D u e  P r o c e s s  C l a u s e  p r o t e c t s  m o r e  th a n  

s i m p l e  p h y s i c a l  l i b e r t y ,  h e  t h e n  g o e s  o n  lo  c o n s t r u e  t l i is  

C o u r t ’s  p c r s o n a l - l i b c r t y  c a s e s  a s  e s t a b l i s h i n g  o n ly  a  l a u n ­

d r y  l i s t  o f  p a r t i c u l a r  r i g h t s ,  r a t h e r  t h a n  a  p r i n c i p l e d  a c ­

c o u n t  o f  h o w  t h e s e  p a r t i c u l a r  r i g h t s  a r e  g r o u n d e d  in  a  

m o r e  g e n e r a l  r i g h t  o f  p r iv a c y .  Post, 505 U.S. at 951. T h i s  

c o n s t r i c t e d  v i e w  i s  r e i n f o r c e d  b y  T H E  C H I E F  J U S T I C E ’S 

e x c l u s i v e  r e l i a n c e  o n  t r a d i t i o n  a s  a  s o u r c e  o f  f u n d a m e n ta l  

r i g h t s .  H e  a r g u e s  t h a t  th e  r e c o r d  in  f a v o r  o f  a  r i g h t  to  

a b o r t i o n  is  n o  s t r o n g e r  t h a n  th e  r e c o r d  in  Michael H. v. 

GeraldD„ 491 U.S. 110,105L  Ed. 2d91,109S. Ct. 2333 
(19S9), w h e r e  t h e  p l u r a l i t y  f o u n d  n o  f u n d a m e n t a l  r i g h t  to  

v i s i t a t i o n  p r i v i l e g e s  b y  a n  a d u l t e r o u s  f a t h e r ,  o r  i n  Bowers 
v. Hardwick, 478 U.S. 186, 92 L  Ed. 2d 140, 106 S. Ct. 
2841 ( 19S6), w h e r e  th e  C o u r t  f o u n d  n o  f u n d a m e n t a l  r i g h t  

t o  e n g a g e  in  h o m o s e x u a l  s o d o m y ,  o r  in  a  c a s e  i n v o l v in g  

t h e  " ' f i r i n g  [ o f ]  a  g u n  . . . in t o  a n o t h e r  p e r s o n 's  b o d y . '"  

Post, 505 U.S. at 951-952. In  T H E  C H I E F  J U S T I C E 'S  

w o r l d ,  a  w o m a n  c o n s i d e r i n g  w h e t h e r  t o  t e r m i n a t e  a  p r e g ­

n a n c y  i s  e n t i t l e d  t o  n o  m o r e  p r o t e c t i o n  th a n  a d u l t e r e r s ,  

m u r d e r e r s ,  a n d  s o - c a l l e d  s e x u a l  [ * 9 4 1 ]  d e v i a t e s ,  n i l  

G iv e n  T H E  C H I E F  J U S T I C E 'S  e x c l u s i v e  r e l i a n c e  o n  t r a ­

d i t i o n ,  p e o p l e  u s i n g  c o n t r a c e p t i v e s  s e e m  t h e  n e x t  l i k e ly  

c a n d i d a t e  f o r  h i s  l i s t  o f  o u t c a s t s .

n i l  O b v i o u s l y ,  I d o  n o t  s h a r e  T H E  C H I E F  

J U S T I C E ’S v i e w s  o f  h o m o s e x u a l i t y  a s  s e x u a l  d e ­

v i a n c e .  S e c  Bowers, 478 U.S. at 202-203, n.2.

E v e n  m o r e  s h o c k i n g  th a n  T H E  C H I E F  J U S T I C E 'S  

c r a m p e d  n o t i o n  o f  i n d i v i d u a l  l i b e r t y  i s  h i s  c o m p l e t e  o m i s ­

s i o n  o f  a n y  d i s c u s s i o n  o f  t h e  e f f e c t s  t h a t  c o m p e l l e d  c h i l d ­

b i r t h  a n d  m o t h e r h o o d  h a v e  o n  w o m e n 's  l i v e s .  T h e  o n ly  

e x p r e s s i o n  o f  c o n c e r n  w i t h  w o m e n 's  h e a l t h  i s  p u r e l y  i n ­

s t r u m e n t a l  —  f o r  T H E  C H I E F  J U S T I C E ,  o n l y  w o m e n 's  

psychological h e a l t h  i s  a  c o n c e r n ,  a n d  o n l y  l o  th e  e x t e n t  

t h a t  h e  a s s u m e s  t h a t  e v e r y  w o m a n  w h o  d e c i d e s  t o  h a v e  

a n  a b o r t i o n  d o c s  s o  w i t h o u t  s e r i o u s  c o n s i d e r a t i o n  o f  th e  

m o r a l  i m p l i c a t i o n s  o f  h e r  d e c i s i o n .  Post, 505 U.S. at 967- 
968. I n  s h o r t ,  T H E  C H I E F  J U S T I C E 'S  [ * * * 7 5 7 ]  v ie w  o r  

th e  S t a t e 's  c o m p e l l i n g  i n t e r e s t  in  m a t e r n a l  h e a l t h  h a s  l e s s  

t o  d o  w i th  h e a l t h  th a n  i t  d o c s  w i t h  c o m p e l l i n g  w o m e n  lo  

b e  m a t e r n a l .

N o r  d o e s  T H E  C H I E F  J U S T I C E  g i v e  a n y  s e r i o u s  c o n ­

s i d e r a t i o n  lo  t h e  d o c t r i n e  o f  stare decisis. F o r  T H E  C H I E F  

J U S T I C E ,  t h e  f a c t s  t h a t  g a v e  r i s e  t o  Roe a r c  s u r p r i s i n g l y  

s i m p l e :  " w o m e n  b e c o m e  p r e g n a n t ,  t h e r e  i s  a  p o in t  s o m e ­
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w h e r e ,  d e p e n d i n g  o n  m e d i c a l  t e c h n o lo g y ,  w h e r e  a  f e t u s  

b e c o m e s  v i a b l e ,  a n d  w o m e n  g i v e  b i r t h  l o  c h i l d r e n . "  Post, 
505 U.S. at 955. T h i s  c h a r a c t e r i z a t i o n  o f  th e  i s s u e  t h u s  

a l l o w s  T H E  C H I E F  J U S T I C E  q u i c k l y  l o  d i s c a r d  t h e  j o i n t  

o p i n i o n 's  r e l i a n c e  a r g u m e n t  b y  a s s e r t i n g  th a t  " r e p r o d u c ­

t i v e  p l a n n i n g  c o u l d  l a k e  v i r t u a l l y  i m m e d i a t e  a c c o u n t  o f '  

a  d e c i s i o n  o v e r r u l i n g  Roc. Post, 505 U.S. at 956 ( i n t e r n a l  

q u o t a t i o n  m a r k s  o m i t t e d ) .

T H E  C H I E F  J U S T I C E 'S  n a m o w  c o n c e p t i o n  o f  i n ­

d iv i d u a l  l i b e r t y  a n d  stare decisis l e a d s  h im  lo  p r o p o s e  

t h e  s a m e  s t a n d a r d  o f  r e v i e w  p r o p o s e d  b y  t h e  p l u r a l i t y  

i n  Webster. " S t a t e s  m a y  r e g u l a t e  a b o r t i o n  p r o c e d u r e s  in  

w a y s  r a t i o n a l l y  r e l a t e d  t o  a  l e g i t i m a t e  s t a t e  [ * * 2 8 5 4 ]  

in t e r e s t .  Williamson v. Lee Optical o f Oklahoma, Inc., 
348 U.S. 483. 491, 99 L  Ed. 563, 75 S. Ct. 461 (1955); 
c f .  Stanley v. Illinois, 405 U.S. 645. 651-653, 31 L  Ed. 
2d 551, 92 S. Ct. 1208 (1972)." Post, 505 U.S. at 966. 
T H E  [ * 9 4 2 ]  C H I E F  J U S T I C E  th e n  f u r t h e r  w e a k e n s  th e  

t e s t  b y  p r o v i d i n g  a n  i n s u r m o u n t a b l e  r e q u i r e m e n t  f o r  f a ­

c i a l  c h a l l e n g e s :  P e t i t i o n e r s  m u s t  '" s h o w  t h a t  n o  s e t  o f  

c i r c u m s t a n c e s  e x i s t s  u n d e r  w h i c h  th e  [ p r o v i s i o n ]  w o u l d  

b e  v a l id . '"  Post, 505 U.S. al 973, q u o t i n g  Ohio v. Akron 
Center fo r  Reproductive Health, 497 U.S. at 514. I n  s h o r t ,  

in  h i s  v ie w ,  p e t i t i o n e r s  m u s t  p r o v e  t h a t  th e  s t a t u t e  c a n ­

n o t  c o n s t i t u t i o n a l l y  b e  a p p l i e d  t o  anyone. F i n a l l y ,  i n  a p ­

p l y i n g  h i s  s t a n d a r d  l o  t h e  s p o u s a l - n o t i f i c a t i o n  p r o v i s i o n ,  

T H E  C H  I E F  J U S T I C E  c o n t e n d s  t h a t  th e  r e c o r d  l a c k s  a n y  

" h a r d  e v i d e n c e "  l o  s u p p o r t  t h e  j o i n t  o p i n i o n 's  c o n t e n t i o n  

th a t  a  " l a r g e  f r a c t i o n "  o f  w o m e n  w h o  p r e f e r  n o t  l o  n o ­

t i f y  t h e i r  h u s b a n d s  i n v o l v e  s i t u a t i o n s  o f  b a t t e r e d  w o m e n  

a n d  u n r c p o r t c d  s p o u s a l  a s s a u l t .  Post, 505 U.S. at 974, 
n.2. Y e t  t h r o u g h o u t  t h e  e x p l i c a t i o n  o f  h i s  s t a n d a r d ,  T H E  

C H I E F  J U S T I C E  n e v e r  e x p l a i n s  w h a t  h a r d  e v i d e n c e  i s ,  

h o w  l a r g e  a  f r a c t i o n  is  r e q u i r e d ,  o r  h o w  a  b a t t e r e d  w o m a n  

i s  s u p p o s e d  t o  p u r s u e  a n  a s - a p p l i e d  c h a l l e n g e .

U n d e r  h i s  s t a n d a r d ,  S t a l e s  c a n  b a n  a b o r t i o n  i f  t h a t  b a n  

i s  r a t i o n a l l y  r e l a t e d  l o  a  l e g i t i m a t e  s t a t e  i n t e r e s t  —  a  s t a n ­

d a r d  w h ic h  t h e  U n i t e d  S t a t e s  c a l l s  " d e f e r e n t i a l ,  b u t  n o t  

t o o t h l e s s . ” Y e t  w h e n  p r e s s e d  a t  o r a l  a r g u m e n t  lo  d e s c r i b e  

t h e  t e e th ,  t h e  b e s t  p r o t e c t i o n  th a t  t h e  S o l i c i t o r  G e n e r a l  

c o u l d  o f f e r  l o  w o m e n  w a s  t h a t  a  p r o h i b i t i o n ,  e n f o r c e d  b y  

c r i m i n a l  p e n a l t i e s ,  with no exception fo r  the life o f the 
mother, " c o u l d  r a i s e  v e r y  s e r i o u s  q u e s t i o n s . "  T r .  o f  O r a l  

A r g .  4 8 .  P e r h a p s ,  th e  S o l i c i t o r  G e n e r a l  o f f e r e d ,  t h e  f a i l u r e  

t o  i n c l u d e  a n  e x e m p t i o n  f o r  t h e  l i f e  o f  I h e  m o t h e r  w o u l d  

b e  " a r b i t r a r y  a n d  c a p r i c i o u s . "  Id., a t  4 9 .  I f ,  a s  T H E  C H I E F  

J U S T I C E  c o n t e n d s ,  t h e  u n d u e  b u r d e n  t e s t  i s  m a d e  o u t  o f  

w h o l e  c l o th ,  t h e  s o - c a l l e d  " a r b i t r a r y  a n d  c a p r i c i o u s "  l i m i t  

i s  t h e  S o l i c i t o r  G e n e r a l 's  " n e w  c l o th e s . "

E v e n  i f  i l  i s  s o m e h o w  " i r r a t i o n a l "  f o r  a  S t a t e  l o  r e q u i r e  

a  w o m a n  to  r i s k  h e r  l i f e  f o r  h e r  c h i ld ,  w h a t  p r o t e c t i o n  i s  

o f f e r e d  f o r  w o m e n  w h o  b e c o m e  p r e g n a n t  t h r o u g h  r a p e  o r

[ * * * 7 5 8 ]  i n c e s t ?  I s  t h e r e  a n y t h i n g  a r b i t r a r y  o r  c a p r i c i o u s  

a b o u t  a  [ * 9 4 3 ]  S t a t e 's  p r o h i b i t i n g  th e  s i n s  o f  t h e  f a t h e r  

f r o m  b e i n g  v i s i t e d  u p o n  h i s  o f f s p r i n g ?  n l 2

n l 2  J U S T I C E  S C A L I A  u r g e s  t h e  C o u r t  to  " g e t  

o u t  o f  th i s  a r e a , "  post, 505 U.S. at 1002, a n d  l e a v e  

q u e s t i o n s  r e g a r d i n g  a b o r t i o n  e n t i r e l y  t o  t h e  S t a t e s ,  

post, 505 U.S. at 999-1000. P u t t i n g  a s i d e  th e  f a c t  

t h a t  w h a t  h e  a d v o c a t e s  i s  n o t h i n g  s h o r t  o f  a n  a b d i ­

c a t i o n  b y  t h e  C o u r t  o f  i t s  c o n s t i t u t i o n a l  r e s p o n s i ­

b i l i t i e s ,  J U S T I C E  S C A L I A  is  u n c h a r a c t e r i s t i c a l l y  

n a i v e  i f  h e  t h i n k s  t h a t  o v e r r u l i n g  Roe a n d  h o l d i n g  

t h a t  r e s t r i c t i o n s  o n  a  w o m a n 's  r i g h t  t o  a n  a b o r t i o n  

a r c  s u b j e c t  o n l y  t o  r a l i o n a l - b a s i s  r e v i e w  w i l l  e n a b l e  

t h e  C o u r t  h e n c e f o r t h  t o  a v o i d  r e v i e w i n g  a b o r t i o n -  

r e l a t e d  i s s u e s .  S l a t e  e f f o r t s  t o  r e g u l a t e  a n d  p r o h i b i t  

a b o r t i o n  in  a  p o s t - R o e  w o r l d  u n d o u b t e d l y  w o u ld  

r a i s e  a  h o s t  o f  d i s t i n c t  a n d  i m p o r t a n t  c o n s t i t u t i o n a l  

q u e s t i o n s  m e r i t i n g  r e v i e w  b y  t h i s  C o u r t .  F o r  e x ­

a m p l e ,  d o c s  t h e  E i g h t h  A m e n d m e n t  i m p o s e  a n y  

l i m i t s  o n  th e  d e g r e e  o r  k i n d  o f  p u n i s h m e n t  a  S t a t e  

c a n  i n d i c t  u p o n  p h y s i c i a n s  w h o  p e r f o r m ,  o r  w o m e n  

w h o  u n d e r g o ,  a b o r t i o n s ?  W h a t  e f f e c t  w o u l d  d i f f e r ­

e n c e s  a m o n g  S t a t e s  i n  t h e i r  a p p r o a c h e s  t o  a b o r t i o n  

h a v e  o n  a  w o m a n 's  r i g h t  t o  e n g a g e  in  i n t e r s t a t e  

t r a v e l ?  D o c s  t h e  F u s t  A m e n d m e n t  p e r m i t  S t a l e s  

t h a t  c h o o s e  n o t  to  c r i m i n a l i z e  a b o r t i o n  to  b a n  a l l  

a d v e r t i s i n g  p r o v i d i n g  i n f o r m a t i o n  a b o u t  w h e r e  a n d  

h o w  to  o b t a i n  a b o r t i o n s ?

B u t ,  w c  a r e  r e a s s u r e d ,  t h e r e  i s  a l w a y s  t h e  p r o t e c t i o n  o f  

t h e  d e m o c r a t i c  p r o c e s s .  W h i l e  t h e r e  i s  m u c h  t o  b e  p r a i s e d  

a b o u t  o u r  d e m o c r a c y ,  o u r  c o u n t r y  s i n c e  i t s  f o u n d i n g  h a s  

r e c o g n i z e d  t h a t  t h e r e  a r c  c e r t a i n  f u n d a m e n t a l  l i b e r t i e s  t h a t  

a r e  n o l  t o  b e  l e f t  to  t h e  w h i m s  o f  a i l  e l e c t i o n .  A  w o m a n 's  

r i g h t  t o  r e p r o d u c t i v e  c h o i c e  i s  o n e  o f  t h o s e  f u n d a m e n t a l  

l i b e r t i e s .  A c c o r d i n g l y ,  t h a t  l i b e r t y  n e e d  n o t  s e e k  r e f u g e  a t  

t h e  b a l l o t  b o x .

I V

I n  o n e  s e n s e ,  t h e  C o u r t 's  a p p r o a c h  i s  w o r l d s  a p a r t  f r o m  

t h a t  o f  T H E  C H I E F  J U S T I C E  a n d  J U S T I C E  S C A L I A .  

A n d  y e t ,  i n  a n o t h e r  s e n s e ,  t h e  d i s t a n c e  b e t w e e n  t h e  tw o  

a p p r o a c h e s  i s  s h o r t  —  th e  d i s t a n c e  i s  b u t  a  s i n g l e  v o le .

1 a m  8 3  y e a r s  o l d .  1 c a n n o t  r e m a i n  o n  t h i s  C o u r t  f o r ­

e v e r ,  a n d  w h e n  I d o  s t e p  d o w n ,  t h e  [ * * 2 8 5 5 ]  c o n f i r m a t i o n  

p r o c e s s  f o r  m y  s u c c e s s o r  w e l l  m a y  f o c u s  o n  th e  i s s u e  b e ­

f o r e  u s  to d a y .  T h a t ,  I r e g r e t ,  m a y  b e  e x a c t l y  w h e r e  th e  

c h o i c e  b e t w e e n  t h e  t w o  w o r l d s  w i l l  b e  m a d e .

[ * 9 4 4 ]  C H I E F  J U S T I C E  R E H N Q U I S T ,  w i t h  w h o m  

J U S T I C E  W H I T E ,  J U S T I C E  S C A L I A ,  a n d  J U S T I C E  

T H O M A S  j o i n ,  c o n c u r r i n g  in  th e  j u d g m e n t  i n  p a r t  a n d
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[ * * * L E d I I R 1 6 C ]  [ 1 6 C ] T h e  j o i n t  o p i n i o n ,  f o l l o w i n g  

i t s  n e w l y  -  :n t c d  v a r i a t i o n  o n  stare decisis, r e t a i n s  tire  

o u t e r  s h e l l  o f  Roe v. Wade, 410 U.S. 113, 35 L  Ed. 2d 
147, 93 S. Ct. 705 (1973), b u t  b e a t s  a  w h o l e s a l e  r e t r e a t  

f r o m  t h e  s u b s t a n c e  o f  t h a t  e a s e .  W e  b e l i e v e  t h a t  Roe w a s  

w r o n g l y  d e c i d e d ,  a n d  t h a t  i l  c a n  a n d  s h o u ld  b e  o v e r r u l e d  

c o n s i s t e n t l y  w i l h  o u r  t r a d i t i o n a l  a p p r o a c h  lo  stare decisis 
in  c o n s t i t u t i o n a l  e a s e s .  W c  w o u l d  a d o p t  t h e  a p p r o a c h  o f  

t h e  p l u r a l i t y  i n  Webster v. Reproductive Health Services, 
492 U.S. 490. 106 L  Ed. 2d 410, 109 S. Cl. 3040(1989), 
a n d  u p h o l d  t h e  c h a l l e n g e d  p r o v i s i o n s  o f  th e  P e n n s y l v a n i a  

s t a t u t e  in  t h e i r  e n t i r e t y .

1
I n  r u l i n g  o n  t h i s  l i t i g a t i o n  b e l o w ,  th e  C o u r t  o f  A p p e a l s  

f o r  t h e  T h i r d  C i r c u i t  f i r s t  o b s e r v e d  th a t  " th i s  a p p e a l  d o c s  

n o t  d i r e c t l y  i m p l i c a t e  Roe; t h i s  e a s e  in v o l v e s  t h e  r e g ­

u l a t i o n  o f  a b o r t i o n s  r a t h e r  t h a n  t h e i r  o u t r i g h t  p r o h i b i ­

t i o n . "  947 F.2d 682, 687 (1991). A c c o r d i n g l y ,  th e  c o u r t  

d i r e c t e d  i t s  a t t e n t i o n  to  t h e  q u e s t i o n  o f  t h e  s t a n d a r d  o f  

r e v i e w  f o r  a b o r t i o n  r e g u l a t i o n s .  [ * * * 7 5 9 ]  I n  a t t e m p t i n g  

t o  s e t t l e  o n  t h e  c o r r e c t  s t a n d a r d ,  h o w e v e r ,  t h e  c o u r t  c o n ­

f r o n t e d  t h e  c o n f u s e d  s t a t e  o f  t l i i s  C o u r t 's  a b o r t i o n  j u r i s p r u ­

d e n c e .  A f t e r  c o n s i d e r i n g  t h e  s e v e r a l  o p i n i o n s  i n  Webster 
v. Reproductive Health Services, supra, a n d  Hodgson v. 

Minnesota, 497 U.S. 417, 111 L  Ed. 2d 344, 110 S. 
Ct. 2926 (1990), t h e  C o u r t  o f  A p p e a l s  c o n c l u d e d  th a t  

J U S T I C E  O ’C O N N O R ’s  " u n d u e  b u r d e n "  t e s t  w a s  c o n ­

t r o l l i n g ,  a s  t h a t  w a s  t h e  n a r r o w e s t  g r o u n d  o n  w h i c h  w c  

h a d  u p h e l d  r e c e n t  a b o r t i o n  r e g u l a t i o n s .  947 F.2d at 693- 
697  ( " W h e n  a  f r a g m e n t e d  c o u r t  d e c i d e s  a  c a s e  a n d  n o  

s i n g l e  r a t i o n a l e  e x p l a i n i n g  t h e  r e s u l t  e n j o y s  t h e  a s s e n t  o f  

f i v e  J u s t i c e s ,  t h e  h o l d i n g  o f  t h e  C o u r t  m a y  b e  v i e w e d  a s  

t h a t  p o s i t i o n  t a k e n  b y  t h o s e  M e m b e r s  w h o  c o n c u r r e d  in  

t h e  j u d g m e n t s  o n  th e  n a r r o w e s t  g r o u n d s "  ( q u o t i n g  Marks 
v. United States, 430 U.S. 188. 193, 51 L  Ed. 2d 260, 
97 S. Ct. 990 (1977) ( i n t e r n a l  q u o t a t i o n  m a r k s  o m i t t e d ) ) ) .  

A p p l y i n g  th i s  s t a n d a r d ,  t h e  C o u r t  o f  A p p e a l s  u p h e l d  a l l  o f  

t h e  c h a l l e n g e d  r e g u l a t i o n s  e x c e p t  I h e  o n e  [ * 9 4 5 ]  r e q u i r ­

i n g  a  w o m a n  t o  n o t i f y  h e r  s p o u s e  o f  a n  i n t e n d e d  a b o r t i o n .

In  a r g u i n g  t h a t  ( h i s  C o u r t  s h o u l d  i n v a l id a t e  e a c h  o f  th e  

p r o v i s i o n s  a t  i s s u e ,  p e t i t i o n e r s  i n s i s t  th a t  w c  r e a f f i r m  o u r  

d e c i s i o n  i n  Roc v. Wade, supra, i n  w h i c h  w c  h e l d  u n c o n ­

s t i t u t i o n a l  a  T e x a s  s t a t u t e  m a k i n g  i t  a  c r i m e  t o  p r o c u r e  a n  

a b o r t i o n  e x c e p t  l o  s a v e  t h e  l i f e  o f  t h e  m o th e r ,  n l  W c  a g r e e  

w i t h  t h e  C o u r t  o f  A p p e a l s  t h a t  o u r  d e c i s i o n  i n  Rot is  n o t  

d i r e  ' y  i m p l i c a t e d  b y  th e  P e n n s y l v a n i a  s t a t u t e ,  w h i c h  

d o e s  n o l  p r o h i b i t ,  b u t  s i m p l y  r e g u l a t e s ,  a b o r t i o n .  B u t ,  a s  

t h e  C o u r t  o f  A p p e a l s  f o u n d ,  t h e  s l a t e  o f  o u r  p o s t - R o t -  

d e c i s i o n a l  l a w  d e a l i n g  w i t h  t h e  r e g u l a t i o n  o f  a b o r t i o n  is  

c o n f u s i n g  a n d  u n c e r t a i n ,  i n d i c a t i n g  th a t  a  r e e x a m i n a t i o n

dissenting in part. o f  t h a t  l i n e  o f  e a s e s  i s  i n  o r d e r .  U n f o r t u n a t e l y  f o r  t h o s e  

w h o  m u s t  a p p l y  t h i s  C o u r t 's  d e c i s i o n s ,  th e  r e e x a m in a t io n  

u n d e r t a k e n  t o d a y  l e a v e s  t h e  C o u r t  n o  l e s s  d iv i d e d  th a n  

b e f o r e h a n d .  A l t h o u g h  t h e y  r e j e c t  t h e  t r i m e s t e r  f r a m e ­

w o r k  t h a t  f o r m e d  t h e  u n d e r p i n n i n g  o f  Roe, J U S T I C E S  

O 'C O N N O R .  K E N N E D Y ,  a n d  S O U T E R  a d o p t  a  r e v i s e d  

u n d u e  b u r d e n  s t a n d a r d  to  a n a l y z e  th e  c h a l l e n g e d  r e g u l a ­

t i o n s .  W c  c o n c l u d e ,  h o w e v e r ,  t h a t  s u c h  a n  o u tc o m e  i s  a n  

u n j u s t i f i e d  c o n s t i t u t i o n a l  c o m p r o m i s e ,  o n e  w h ic h  l e a v e s  

t h e  [ * * 2 S 5 6 ]  C o u r t  i n  a  p o s i t i o n  t o  c l o s e l y  s c r u t i n i z e  a l l  

t y p e s  o f  a b o r t i o n  r e g u l a t i o n s  d e s p i t e  t h e  f a c t  t h a t  i t  l a c k s  

th e  p o w e r  l o  d o  s o  u n d e r  t h e  C o n s t i t u t i o n .

n l  T w o  y e a r s  a f t e r  Roe, t h e  W e s t  G e r m a n  c o n ­

s t i t u t i o n a l  c o u r t ,  b y  c o n t r a s t ,  s t r u c k  d o w n  a  la w  

l i b e r a l i z i n g  a c c e s s  t o  a b o r t i o n  o n  th e  g r o u n d s  t h a t  

l i f e  d e v e l o p i n g  w i t h i n  th e  w o m b  i s  c o n s t i t u t i o n ­

a l l y  p r o t e c t e d .  Judgment o f February 25, 1975, 3 9  

B V c r f G E  1 ( t r a n s l a t e d  in  J o n a s  &. G o r b y ,  W e s t  

G e r m a n  A b o r t i o n  D e c i s i o n :  A  C o n t r a s t  t o  Roe 
v. Wade, 9 Jolm Marshall J. Prac. 4  Proc. 605 
(1976)). In  1 9 8 8 ,  t h e  C a n a d i a n  S u p r e m e  C o u r t  f o l ­

l o w e d  r e a s o n i n g  s i m i l a r  t o  t h a t  o r  Roc in  s t r i k i n g  

d o w n  a  l a w  t h a t  r e s t r i c t e d  a b o r t i o n .  Morgcntalcr v. 

The Queen, 1 S .  C .  R .  3 0 . 44 D.LR. 4th 385 (1988).

I n  Roc, th e  C o u r t  o p i n e d  t h a t  t h e  S t a l e  " d o c s  h a v e  a n  

i m p o r t a n t  a n d  l e g i t i m a t e  i n t e r e s t  i n  p r e s e r v i n g  a n d  p r o ­

t e c t i n g  t h e  l - a l t h  o f  t h e  p r e g n a n t  w - o m a n , . . .  a n d  th a t  it 

h a s  s t i l l  a n o t h e r  i m p o r t a n t  a n d  l e g i t i m a t e  i n t e r e s t  in  p r o ­

t e c t i n g  [ * 9 4 6 ]  t h e  p o t e n t i a l i t y  o f  h u m a n  l i f e ."  410 U.S. 
at 162 ( e m p h a s i s  o m i t t e d ) .  I n  t h e  c o m p a n i o n  e a s e  o f  Doe 
v. Bolton, 410 U.S. 179, 35 L  Ed. 2d 201. 93 S. Ct. 739 
(1973), t h e  C o u r t  r e f e r r e d  to  i t s  c o n c l u s i o n  in  Roe " t h a t  a  

p r e g n a n t  w .  m a n  d o c s  n o t  h a v e  a n  a b s o l u t e  c o n s t i t u t i o n a l  

r i g h t  t o  a n  a b o r t i o n  [ * * * 7 6 0 ]  o n  h e r  d e m a n d ."  410 U.S. 
at 189. B u t  w h i l e  t h e  l a n g u a g e  a n d  h o l d i n g s  o f  th e s e  c a s e s  

a p p e a r e d  t o  l e a v e  S t a t e s  f r e e  lo  r e g u l a t e  a b o r t i o n  p r o c e ­

d u r e s  in  a  v a r i e t y  o f  w a y s ,  l a t e r  d e c i s i o n s  b a s e d  o n  th e m  

h a v e  f o u n d  c o n s i d e r a b l y  l e s s  l a t i t u d e  f o r  s u c h  r e g u l a t i o n s  

t h a n  m i g h t  h a v e  b e e n  e x p e c t e d .

F o r  e x a m p l e ,  a f t e r  Roc, m a n y  S l a t e s  h a v e  s o u g h t  to  

p r o t e c t  t h e i r  y o u n g  c i t i z e n s  b y  r e q u i r i n g  th a t  a  m i n o r  s e e k ­

i n g  a n  a b o r t i o n  in v o l v e  h e r  p a r e n t s  in  t h e  d e c i s io n .  S o m e  

S t a t e s  h a v e  s i m p l y  r e q u i r e d  n o t i f i c a t i o n  o f  th e  p a r e n t s ,  

w h i l e  o t h e r s  h a v e  r e q u i r e d  a  m i n o r  to  o b t a i n  th e  c o n s e n t  

o f  h e r  p a r e n t s .  I n  a  n u m b e r  o f  d e c i s i o n s ,  h o w e v e r ,  th e  

C o u r t  h a s  s u b s t a n t i a l l y  l i m i t e d  t h e  S l a t e s  in  t h e i r  a b i l i t y  lo  

i m p o s e  s u c h  r e q u i r e m e n t s .  W i th  r e g a r d  to  p a r e n t a l  notice 
r e q u i r e m e n t s ,  w c  i n i t i a l l y  h e l d  t h a t  a  S t a t e  c o u l d  r e q u i r e  

a  m i n o r  t o  n o t i f y  h e r  p a r e n t s  b e f o r e  p r o c e e d i n g  w i th  a n  

a b o r t i o n .  11. L  v. Mathcson, 450 U.S. 39S, 407-410, 67 
L  Ed. 2d 3SS, 101 S. Ct. 1164(1981). R e c e n t l y ,  h o w e v e r ,
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w c  i n d i c a t e d  th a t  a  S t a t e 's  a b i l i t y  t o  i m p o s e  a  n o t i c e  r e ­

q u i r e m e n t  a c t u a l l y  d e p e n d s  o n  w h e t h e r  i t  r e q u i r e s  n o t i c e  

o f  o n e  o r  b o t h  p a r e n t s .  W c  c o n c l u d e d  th a t  a l t h o u g h  t h e  

C o n s t i t u t i o n  m i g h t  a l l o w  a  S l a t e  t o  d e m a n d  t h a t  n o t i c e  

b e  g iv e n  to  o n e  p a r e n t  p r i o r  t o  a n  a b o r t i o n ,  i t  m a y  n o t  

r e q u i r e  t h a t  s i m i l a r  n o t i c e  b e  g iv e n  to  two p a r e n t s ,  u n l e s s  

t h e  S l a t e  i n c o r p o r a t e s  a  j u d i c i a l  b y p a s s  p r o c e d u r e  i n  t h a t  

t w o - p a r e n t  r e q u i r e m e n t .  Hodgson v. Minnesota, supra,

W c  h a v e  t r e a t e d  p a r e n t a l  consent p r o v i s i o n s  e v e n  

m o r e  h a r s h ly .  T h r e e  y e a r s  a f t e r  Roc, w c  i n v a l i d a t e d  a  

M i s s o u r i  r e g u l a t i o n  r e q u i r i n g  th a t  a n  u n m a r r i e d  w o m a n  

u n d e r  t h e  a g e  o f  1 8  o b t a i n  t h e  c o n s e n t  o f  o n e  o f  h e r  p a r ­

e n t s  b e f o r e  p r o c e e d i n g  w i t h  a n  a b o r t i o n .  W e  h e l d  t h a t  o u r  

a b o r t i o n  j u r i s p r u d e n c e  p r o h i b i t e d  t h e  S t a t e  f r o m  i m p o s ­

i n g  s u c h  a  " b l a n k e t  p r o v i s i o n  . . .  r e q u i r i n g  t h e  c o n s e n t  

o f  a  p a r e n t . "  Planned Parenthood [ * 9 4 7 ]  o f Central Mo. 
v. Danforth, 428 U.S. 52, 74, 96 S. Ct. 2831, 49 L  Ed. 
2d 788 (1976). I n  Bellotti v. Baird, 443 U.S. 622, 61 L  
Ed. 2d 797, 99 S. Ct. 3035 (1979), t h e  C o u r t  s t r u c k  d o w n  

a  s i m i l a r  M a s s a c h u s e t t s  p a r e n t a l  c o n s e n t  s t a t u t e .  A  m a ­

j o r i t y  o f  th e  C o u r t  i n d i c a t e d ,  h o w e v e r ,  t h a t  a  S t a t e  c o u l d  

c o n s t i t u t i o n a l l y  r e q u i r e  p a r e n t a l  c o n s e n t ,  i f i t  a l t e r n a t i v e l y  

a l l o w e d  a  p r e g n a n t  m i n o r  t o  o b t a i n  a n  a b o r t i o n  w i t h o u t  

p a r e n t a l  c o n s e n t  b y  s h o w i n g  c i t h e r  t h a t  s h e  w a s  m a t u r e  

e n o u g h  t o  m a k e  h e r  o w n  d e c i s i o n ,  o r  t h a t  t h e  a b o r t i o n  

w o u l d  b e  i n  h e r  b e s t  i n t e r e s t s .  S e c  id., at 643-644  ( p l u ­

r a l i t y  o p i n i o n ) ;  id., at 656-657  ( W H I T E ,  J . ,  d i s s e n t i n g ) .  

I n  l i g h t  o f  Bellotti, w c  h a v e  u p h e l d  o n e  p a r e n t a l  c o n s e n t  

r e g u l a t i o n  w h i c h  i n c o r p o r a t e d  a  j u d i c i a l  b y p a s s  o p t i o n  

w e  v i e w e d  a s  s u f f i c i e n t ,  s e e  Planned Parenthood Assn. o f  
Kansas City, Mo., Inc. v. Ashcroft, 462 U.S. 476, 76 L  
Ed. 2d 733, 103 S. Ct. 2517 (1983), b u t  h a v e  in v a l i d a t e d  

a n o t h e r  b e c a u s e  o f  o u r  b e l i e f  t h a t  th e  j u d i c i a l  p r o c e d u r e  

d i d  n o l  s a t i s f y  (h e  d i c t a t e s  o f  Bellotti, s e c  Akron v. Akron 
Center fo r  Reproductive Health, Inc., 462 U.S. 416, 439- 
442, 76 L  Ed. 2d 687, 103 S. Ct. 2481 (1983). W c  h a v e  

n e v e r  h a d  o c c a s i o n ,  a s  w c  h a v e  in  th e  p a r e n t a l  n o t i c e  c o n ­

t e x t ,  lo  f u r t h e r  p a r s e  o u r  p a r e n t a l  c o n s e n t  j u r i s p r u d e n c e  

in t o  o n e - p a r e n t  a n d  t w o - p a r e n t  c o m p o n e n t s .

I n  Roc, t h e  C o u r t  o b s e r v e d  th a t  c e r t a i n  S t a t e s  r e c o g ­

n i z e d  th e  r i g h t  o f  th e  f a t h e r  to  p a r t i c i p a t e  in  t h e  a b o r t i o n  

d e c i s i o n  in  c e r t a i n  c i r c u m s t a n c e s .  [ * * * 7 6 1 ]  B e c a u s e  

n e i t h e r  Roe n o r  Doc [ * * 2 8 5 7 ]  in v o l v e d  t h e  a s s e r t i o n  o f  

a n y  p a t e r n a l  r i g h t ,  t h e  C o u r t  e x p r e s s l y  s t a l e d  t h a t  t h e  c a s e  

d i d  n o t  d i s t u r b  th e  v a l i d i t y  o f  r e g u l a t i o n s  t h a t  p r o t e c t e d  

s u c h  a  r i g h t .  Roc v. Wade, supra, at 165, n.67. B u t  t h r e e  

y e a r s  l a t e r ,  in  Danforth, t h e  C o u r t  e x t e n d e d  i t s  a b o r t i o n  

j u r i s p r u d e n c e  a n d  h e l d  t h a t  a  S l a t e  c o u l d  n o t  r e q u i r e  t h a t  a  

w o m a n  o b t a i n  th e  c o n s e n t  o f  h e r  s p o u s e  b e f o r e  p r o c e e d ­

in g  w i l h  a n  a b o r t i o n .  Planned Parenthood o f  Central Mo. 
v. Danforth, 428 U.S. at 69-71.

S t a t e s  h a v e  a l s o  r e g u l a r l y  t r i e d  t o  e n s u r e  t h a t  a

w o m a n 's  d e c i s i o n  t o  h a v e  a n  a b o r t i o n  is  a n  i n f o r m e d  

a n d  w e l l - c o n s i d e r e d  o n e .  I n  Danforth, w c  u p h e l d  a  r e -  

q u i r c m c i r  t h a t  a  w o m a n  s i g n  a  c o n s e n t  f o r m  p r i o r  lo  h e r  

a b o r t i o n ,  a n d  o b s e r v e d  t h a t  " i t  i s  d e s i r a b l e  a n d  i m p e r a t i v e  

t h a t  [ t h e  d e c i s i o n ]  [ * 9 4 8 ]  b e  m a d e  w i lh  f u l l  k n o w l e d g e  

o f  i t s  n a t u r e  a n d  c o n s e q u e n c e s . "  Id., at 67. S i n c e  t h a t  

c a s e ,  h o w e v e r ,  w e  h a v e  t w i c e  i n v a l i d a t e d  s t a t e  s t a t u t e s  

d e s i g n e d  l o  i m p a r t  s u c h  k n o w l e d g e  to  a  w o m a n  s e e k i n g  

a n  a b o r t i o n .  I n  Akron, w e  h e l d  u n c o n s t i t u t i o n a l  a  r e g u l a ­

t i o n  r e q u i r i n g  a  p h y s i c i a n  t o  i n f o r m  a  w o m a n  s e e k i n g  a n  

a b o r t i o n  o f  t h e  s t a t u s  o f  h e r  p r e g n a n c y ,  th e  d e v e l o p m e n t  o f  

h e r  f e t u s ,  t h e  d a t e  o f  p o s s i b l e  v i a b i l i t y ,  th e  c o m p l i c a t i o n s  

t h a t  c o u l d  r e s u l t  f r o m  a n  a b o r t i o n ,  a n d  th e  a v a i l a b i l i t y  

o f  a g e n c i e s  p r o v i d i n g  a s s i s t a n c e  a n d  i n f o r m a t i o n  w i th  r e ­

s p e c t  t o  a d o p t i o n  a n d  c h i l d b i r t h .  Akron v. Akron Center fo r  
Reproductive Health, supra, al 442-445. M o r e  r e c e n t ly ,  

in  Thornburgh v. American College o f  Obstetricians and 
Gynecologists, 476 U.S. 747, 90 L  Ed. 2d 779,106 S. Ct. 
2169(1986), w e  s t r u c k  d o w n  a  m o r e  l i m i t e d  P e n n s y l v a n i a  

r e g u l a t i o n  r e q u i r i n g  t h a t  a  w o m a n  b e  i n f o r m e d  o f  t h e  r i s k s  

a s s o c i a t e d  w i l h  t h e  a b o r t i o n  p r o c e d u r e  a n d  t h e  a s s i s t a n c e  

a v a i l a b l e  t o  h e r  i f  s h e  d e c i d e d  t o  p r o c e e d  w i th  h e r  p r e g ­

n a n c y ,  b e c a u s e  w c  s a w  t h e  c o m p e l l e d  i n f o r m a t i o n  a s  " t h e  

a n t i t h e s i s  o f  i n f o r m e d  c o n s e n t . "  Id., at 764. E v e n  w h e n  a  

S t a t e  h a s  s o u g h t  o n l y  t o  p r o v i d e  i n f o r m a t i o n  th a t ,  in  o u r  

v i e w ,  w a s  c o n s i s t e n t  w i t h  t h e  Roe f r a m e w o r k ,  w e  c o n ­

c l u d e d  t h a t  t h e  S t a t e  c o u l d  n o l  r e q u i r e  th a t  a  p h y s i c i a n  

f u r n i s h  t h e  i n f o n n a t i o n ,  b u t  i n s t e a d  h a d  to  a l t e r n a t i v e l y  

a l l o w  n o n p h y s i c i a n  c o u n s e l o r s  t o  p r o v id e  i t .  Akron v. 

Akron Center fo r  Reproductive Health, 462 U.S. at 448- 
449. I n  Akron a s  w e l l ,  w c  w r i t  f u r t h e r  a n d  h e l d  th a t  a  

S t a t e  m a y  n o t  r e q u i r e  a  p h y s i c i a n  t o  w a i t  2 4  h o u r s  t o  p e r ­

f o r m  a n  a b o r t i o n  a f t e r  r e c e i v i n g  t h e  c o n s e n t  o f  a  w o m a n .  

A l t h o u g h  t h e  S t a l e  s o u g h t  t o  e n s u r e  t h a t  th e  w o m a n 's  d e ­

c i s i o n  w a s  c a r e f u l l y  c o n s i d e r e d ,  t h e  C o u r t  c o n c l u d e d  t h a t  

th e  C o n s t i t u t i o n  f o r b a d e  t h e  S t a t e  t o  i m p o s e  a n y  s o r t  o f  

d e l a y .  Id., at 449-451.

W c  h a v e  n o t  a l l o w e d  S t a t e s  m u c h  l e e w a y  t o  r e g u l a t e  

e v e n  th e  a c t u a l  a b o r t i o n  p r o c e d u r e .  A l t h o u g h  a  S t a t e  c a n  

r e q u i r e  t h a t  s e c o n d - t r i m e s t e r  a b o r t i o n s  b e  p e r f o r m e d  in  

o u t p a t i e n t  c l i n i c s ,  s e c  Simopoulos v. Virginia, 462 U.S. 
506, 76 L  Ed. 2d 755, 103 S. Ct. 2532 (19S3), w e  c o n ­

c l u d e d  in  Akron a n d  Ashcroft t h a t  a  S t a t e  c o u l d  n o t  [ * 9 4 9 ]  

r e q u i r e  t h a t  s u c h  a b o r t i o n s  b e  p e r f o r m e d  o n ly  in  h o s p i ­

t a l s .  S e e  Akron v. Akron Center fo r  Reproductive Health, 
supra, at 437-439; [ * * * 7 6 2 ]  Planned Parenthood Assn. 
o f Kansas City, Mo., Inc. v. Ashcroft, supra, at 481-482. 
D e s p i t e  t h e  f a c t  t h a t  Roc e x p r e s s l y  a l l o w e d  r e g u l a t i o n  a f ­

t e r  t h e  f i r s t  t r i m e s t e r  i n  f u r t h e r a n c e  o f  m a te r n a l  h e a l t h ,  

' " p r e s e n t  m e d i c a l  k n o w l e d g e , ’" i n  o u r  v ie w ,  c o u l d  n o l  j u s ­

t i f y  s u c h  a  h o s p i t a l i z a t i o n  r e q u i r e m e n t  u n d e r  th e  t r i m e s t e r  

f r a m e w o r k .  Akron v. Akron Center fo r  Reproductive 
Health, supra, at 437  ( q u o t i n g  Roc v, Wade, supra, at
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163). A n d  in  Danforth, ih e  C o u r t  h e ld  l h a t  M i s s o u r i  c o u l d  

n o l  o u l l a w  t h e  s a l i n e  a m n i o c e n t e s i s  m e th o d  o f  a b o r t i o n ,  

c o n c l u d i n g  lh a t  t h e  M i s s o u r i  L e g i s l a t u r e  h a d  " f a i l e d  to  

a p p r e c i a t e  a n d  lo  c o n s i d e r  s e v e r a l  s i g n i f i c a n t  f a c t s "  in  

m a k i n g  i t s  d e c i s i o n .  428 U.S. at 7 7 .

A l t h o u g h  Roe a l l o w e d  s t a t e  r e g u l a t i o n  a f t e r  th e  p o i n t  

o r  v i a b i l i t y  t o  p r o t e c t  t h e  p o t e n t i a l  [ * * 2 8 5 8 ]  l i f e  o f  th e  

f e t u s ,  t h e  C o u r t  s u b s e q u e n t l y  r e j e c t e d  a t t e m p t s  t o  r e g u ­

l a t e  in  t h i s  m a n n e r .  I n  Colautti v. Franklin, 439 U.S. 379, 
58 L  Ed. 2d 596, 99 S. Ct. 675 (1979), t h e  C o u r t  s t r u c k  

d o w n  a  s t a t u t e  t h a t  g o v e r n e d  th e  e x t e r m i n a t i o n  o f  v i a b i l ­

i ty .  Id., at 390-397. I n  t h e  p r o c e s s ,  w c  m a d e  c l e a r  th a t  

t h e  t r i m e s t e r  f r a m e w o r k  i n c o r p o r a t e d  o n ly  o n e  d e f i n i t i o n  

o f  v i a b i l i t y  —  o u r s  —  a s  w e  f o r b a d e  S t a l e s  t o  d e c i d e  t h a t  a  

c e r t a i n  o b j e c t i v e  i n d i c a t o r —  " b e  i t  w e e k s  o f  g e s t a t i o n  o r  

f e t a l  w e i g h t  o r  a n y  o t h e r  s i n g l e  f a c t o r "  —  s h o u l d  g o v e r n  

th e  d e f i n i t i o n  o f  v i a b i l i t y .  Id., at 3S9. In  t h a t  s a m e  e a s e ,  

w c  a l s o  i n v a l id a t e d  a  r e g u l a t i o n  r e q u i r i n g  a  p h y s i c i a n  to  

u s e  t h e  a b o r t i o n  t e c h n i q u e  o f f e r i n g  th e  b e s t  c h a n c e  f o r  f e ­

ta l  s u r v i v a l  w h e n  p e r f o r m i n g  p o s t v i a b i l i t y  a b o r t i o n s .  S e e  

id., at 397-401; s e c  a l s o  Thornburgh v. American College 
o f Obstetricians and Gynecologists, 476 U.S. at 768-769 
( i n v a l i d a t i n g  a  s i m i l a r  r e g u l a t i o n ) .  In  Thornburgh, th e  

C o u r t  s t r u c k  d o w n  P e n n s y l v a n i a 's  r e q u i r e m e n t  l h a t  a  s e c ­

o n d  p h y s i c i a n  b e  p r e s e n t  a l  p o s lv i a b i l i t y  a b o r t i o n s  t o  h e l p  

p r e s e r v e  t h e  h e a l th  o f  t h e  u n b o m  c h i ld ,  o n  th e  g r o u n d  

t h a t  i t  d i d  n o t  i n c o r p o r a t e  a  s u f f i c i e n t  m e d ic a l  e m e r g e n c y  

e x c e p t i o n .  Id., at 769-771. R e g u l a t i o n s  g o v e r n i n g  th e  

t r e a t m e n t  o f  a b o r t e d  f e t u s e s  h a v e  [ * 9 5 0 ]  m e t  a  s i m i l a r  

f a t e .  I i Akron, w c  in v a l i d a t e d  a  p r o v i s io n  r e q u i r i n g  p h y s i ­

c i a n s  p e r f o r m i n g  a b o r t i o n s  t o  " in s u r e  t h a t  t h e  r e m a i n s  o f  

t h e  u n b o m  c h i ld  a r e  d i s p o s e d  o f  in  a  h u m a n e  a n d  s a n i ­

t a r y  m a n n e r ."  462 U.S. al 451 ( i n t e r n a l  q u o t a t i o n  m a r k s  

o m i t t e d ) .

D i s s e n t s  in  t h e s e  e a s e s  e x p r e s s e d  th e  v ie w  t h a t  th e  

C o u r t  w a s  e x p a n d i n g  u p o n  Roc in  i m p o s i n g  e v e r  g r e a t e r  

r e s t r i c t i o n s  o n  t h e  S t a t e s .  S e e  Thornburgh v. American 
College o f Obstetricians and Gynecologists, 476 U.S. at 
783 ( B u r g e r ,  C .  J . ,  d i s s e n t i n g )  ( " T h e  e x t e n t  t o  w h i c h  th e  

C o u r t  h a s  d e p a r t e d  f r o m  th e  l i m i t a t i o n s  e x p r e s s e d  i n  Roc 
i s  r e a d i l y  a p p a r e n t " ) ;  id., at 814 ( W H I T E ,  J . ,  d i s s e n t i n g )  

( " T h e  m a j o r i t y  i n d i s c r i m i n a t e l y  s t r i k e s  d o w n  s t a t u t o r y  

p r o v i s i o n s  th a t  in  n o  w a y  c o n t r a v e n e  th e  r i g h t  r e c o g n i z e d  

i n  Roe"). A n d ,  w h e n  c o n f r o n t c d 'w i l h  s t a t e  r e g u l a t i o n s  o f  

t h i s  t y p e  in  p a s t  y e a r s ,  t h e  C o u r t  h a s  b e c o m e  i n c r e a s ­

i n g l y  m o r e  d iv i d e d :  T h e  t h r e e  m o s t  r e c e n t  a b o r t i o n  c a s e s  

h a v e  n o t  c o m m a n d e d  a  C o u r t  o p in i o n .  S e e  Ohio v. Akron 
Center fo r  Reproductive [ * * * 7 6 3 ]  Health, 497 U.S. 502, 
111 L  Ed. 2d 405, 110 S. Ct. 2972 (1990); Hodgson v. 

Minnesota, 497 U.S. 417, H I  L  Ed. 2d 344, 110 S. Ct. 
2926 (1990); Webster v. Reproductive Health Services, 
497 U.S. 490.106 L  Ed. 2d 410, 109 S. Cl. 3040(1989).

T h e  t a s k  o f  t h e  C o u r t  o f  A p p e a l s  i n  t h e  p r e s e n t  e a s e s  

w a s  o b v i o u s l y  c o m p l i c a t e d  b y  th i s  c o n f u s i o n  a n d  u n c e r ­

t a i n t y .  F o l l o w i n g  Marks v. United States, 430 U.S. 188, 
51 L  Ed. 2d 260, 97 S. Ct. 990 (1977), i t  c o n c l u d e d  th a t  

i n  l i g h t  o f  Webster a n d  Hodgson, t h e  s t r i c t  s c r u t i n y  s t a n ­

d a r d  e n u n c i a t e d  in  Roe w a s  n o  l o n g e r  a p p l i c a b l e ,  a n d  

t h a t  t h e  " u n d u e  b u r d e n "  s t a n d a r d  a d o p t e d  b y  J U S T I C E  

O 'C O N N O R  w a s  th e  g o v e r n i n g  p r i n c i p l e .  T h i s  s t a t e  o f  

c o n f u s i o n  a n d  d i s a g r e e m e n t  w a r r a n t s  r e e x a m i n a t i o n  o f  

t h e  " f u n d a m e n t a l  r i g h t "  a c c o r d e d  to  a  w o m a n 's  d e c i s io n  lo  

a b o r t  a  f e t u s  i n  Roe, w i th  i t s  c o n c o m i t a n t  r e q u i r e m e n t  th a t  

a n y  s t a t e  r e g u l a t i o n  o f  a b o r t i o n  s u r v iv e  " s t r i c t  s c r u t i n y ."  

S e e  Payne v. Tennessee, 501 U.S. 80S, 827-828, 115 L  
Ed. 2d 720, 111 S. Ct. 2597 (1991) ( o b s e r v i n g  th a t  r e e x ­

a m i n a t i o n  o f  c o n s t i t u t i o n a l  d e c i s i o n s  i s  a p p r o p r i a t e  w h e n  

t h o s e  d e c i s i o n s  h a v e  g e n e r a t e d  u n c e r t a i n t y  a n d  f a i l e d  to  

p r o v i d e  c l e a r  g u i d a n c e ,  b e c a u s e  " c o r r e c t i o n  th r o u g h  l e g ­

i s l a t i v e  [ * 9 5 1 ]  a c t i o n  i s  p r a c t i c a l l y  im p o s s i b l e "  ( i n t e r ­

n a l  q u o t a t i o n  m a r k s  o m i t t e d ) ) ;  Garcia v. San Antonio 
Metropolitan Transit Authority, 469 U.S. 528, 546-547, 
557, 83 L  Ed. 2d 1016,105 S. Ct. 1005(1985).

W e  h a v e  h e l d  t h a t  a  l i b e r t y  i n t e r e s t  p r o t e c t e d  u n d e r  

t h e  D u e  P r o c e s s  C l a u s e  o f  th e  F o u r t e e n t h  A m e n d m e n t  

w i l l  b e  d e e m e d  f u n d a m e n t a l  i f  i t  i s  " i m p l i c i t  in  th e  c o n ­

c e p t  o f  o r d e r e d  l i b e r ty . "  Palko v. Connecticut, 302 U.S. 
319, 325, 82 L  Ed. 288, 58 S. Ct. 149 [ * * 2 8 5 9 ]  (1937). 
T l i r c c  y e a r s  e a r l i e r ,  in  Snyder v. Massachusetts, 291 U.S. 
97, 78 L  Ed. 674, 54 S. Ct. 330 (1934), w c  r e f e r r e d  to  a  

" p r i n c i p l e  o f  j u s t i c e  s o  r o o t e d  in  t h e  t r a d i t i o n s  a n d  c o n ­

s c i e n c e  o f  o u r  p e o p l e  a s  t o  b e  r a n k e d  a s  f u n d a m e n t a l . "  

Id., at 105; s e e  a l s o  Michael H. v. Gerald D., 491 U.S. 
110, 122, 105 L  Ed. 2d 91, 109 S. Ct. 2333 (1989) ( p l u ­

r a l i t y  o p i n i o n )  ( c i t i n g  t h e  l a n g u a g e  f r o m  Snyder). T h e s e  

e x p r e s s i o n s  a r c  a d m i t t e d l y  n o l  p r e c i s e ,  b u t  o u r  d e c i s i o n s  

i m p l e m e n t i n g  t h i s  n o t i o n  o f  " f u n d a m e n t a l ” r i g h t s  d o  n o t  

a f f o r d  a n y  m o r e  e l a b o r a t e  b a s i s  o n  w h i c h  to  b a s e  s u c h  a  

c l a s s i f i c a t i o n .

In  c o n s t r u i n g  t h e  p h r a s e  " l i b e r ty "  i n c o r p o r a t e d  in  th e  

D u e  P r o c e s s  C l a u s e  o f  t h e  F o u r t e e n ! /  A m e n d m e n t ,  w e  

h a v e  r e c o g n i z e d  t h a t  i t s  m e a n i n g  e x t e n d s  b e y o n d  f r e e d o m  

f r o m  p h y s i c a l  r e s t r a i n t .  I n  Pierce v. Society o f Sisters, 268 
U.S. 510, 69 L  Ed. 1070, 45 S. Ct. 571 (1925), w c  h e l d  

t h a t  i t  i n c l u d e d  a  p a r e n t 's  r i g h t  t o  s e n d  a  c h i l d  lo  p r iv a te  

s c h o o l ;  i n  Meyer v. Ncbrcska, 262 U.S. 390, 67 L  Ed. 
1042, 43 S. Ct. 625 (1923), w c  h e l d  t h a t  I t  in c lu d e d  a  

r i g h t  t o  l e a c h  a  f o r e i g n  l a n g u a g e  in  a  p a r o c h i a l  s c h o o l .  

B u i l d i n g  o n  t h e s e  c a s e s ,  w c  h a v e  h e l d  t h a t  t h e  t e r m  " l i b ­

e r t y "  i n c l u d e s  a  r i g h t  t o  m a r r y ,  Loving v. Virginia, 388 
U.S. 1. IS  L  Ed. 2d 1010, 8 7 S. Cl. 1817(1967); a r i g h t  

t o  p r o c r e a t e ,  Skinner v. Oklahoma exrcl. Williamson, 316 
U.S. 535, 86 L  Ed. 1655, 62 S. Cl. 1110 (1942); a n d  

a  r i g h t  t o  u s e  c o n t r a c e p t i v e s ,  Griswold v. Connecticut, 
3S1 U.S. 479, 14 L  Ed. 2d 510, 85 S. Ct. 1678 (1965);
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Eisenstadt v. Baird, 405 U.S. 43S, 31 L  Ed. 2d 349, 92 S. 
Ct. 1029 (1972). B u t  a  r e a d i n g  o f  t h e s e  o p i n i o n s  m a k e s  

c l e a r  t h a t  t h e y  d o  n ^ '  e n d o n . c  a n y  a l l - e n c o m p a s s i n g  " r i g h t  

o f  p r iv a c y ."

[ * * * 7 6 4 ]  In  Roc v. Wade, t h e  C o u r t  r e c o g n i z e d  a  

" g u a r a n t e e  o f  p e r s o n a l  p r iv a c y "  w h i c h  " i s  b r o a d  e n o u g h  

to  e n c o m p a s s  a  w o m a n 's  d e c i s i o n  w h e t h e r  o r  n o '  t o  t e r ­

m i n a t e  h e r  p r e g n a n c y . "  410 U.S. at 152-153. W c  a r e  n o w  

o f  t h e  v i e w  t h a t ,  i n  t e r m i n g  th i s  r i g h t  f u n d a m e n t a l ,  th e  

C o u r t  in  Roc r e a d  t h e  e a r l i e r  [ * 9 5 2 ]  o p i n i o n s  u p o n  

w h i c h  i t  b a s e d  i t s  d e c i s i o n  m u c h  to o  b r o a d l y .  U n l i k e  m a r ­

r i a g e ,  p r o c r e a t i o n ,  a n d  c o n t r a c e p t i o n ,  a b o r t i o n  " i n v o l v e s  

t h e  p u r p o s e f u l  t e r m i n a t i o n  o f  a  p o t e n t i a l  l i f e . "  Harris v. 

McRae. 44S U.S. 297, 325, 65 L  Ed. 2d 784, 100 S. 
Cl. 2671 (1980). T h e  a b o r t i o n  d e c i s i o n  m u s t  t h e r e f o r e  

" b e  r e c o g n i z e d  a s  sui generis, d i f f e r e n t  in  k i n d  f r o m  th e  

o t h e r s  t h a t  t h e  C o u r t  h a s  p r o t e c t e d  u n d e r  t h e  r u b r i c  o f  

p e r s o n a l  o r  f a m i l y  p r i v a c y  a n d  a u t o n o m y . "  Thornburgh 
v. American College o f Obstetricians and Gynecologists, 
supra, at 792 ( W H I T E ,  J . ,  d i s s e n t i n g ) .  O n e  c a n n o t  i g n o r e  

t h e  f a c t  t h a t  a  w o m a n  i s  n o t  i s o l a t e d  in  h e r  p r e g n a n c y ,  a n d  

t h a t  t h e  d e c i s i o n  to  a b o r t  n e c e s s a r i l y  i n v o l v e s  t h e  d e s t r u c ­

t i o n  o f  a  f e t u s .  S e e  Michael H. v. Gerald D., supra, at 
124, n.4 ( T o  l o o k  " a t  th e  a c t  w h i c h  i s  a s s e r t e d l y  th e  s u b ­

j e c t  o f  a  l i b e r t y  i n t e r e s t  in  i s o l a t i o n  f r o m  i t s  e f f e c t  u p o n  

o t h e r  p e o p l e  [ i s ]  l i k e  i n q u i r i n g  w h e t h e r  t h e r e  i s  a  l i b e r t y  

i n t e r e s t  i n  f i r i n g  a  g u n  w h e r e  th e  c a s e  a t  h a n d  h a p p e n s  l o  

i n v o l v e  i t s  d i s c h a r g e  i n t o  a n o t h e r  p e r s o n 's  b o d y " ) .

N o r  d o  t h e  h i s t o r i c a l  tr a d ii;*  : is  o f  th e  A m e r i c a n  p e o ­

p l e  s u p p o r t  t h e  v i e w  t h a t  t h e  r i g h t  t o  t e r m i n a t e  o n e 's  

p r e g n a n c y  i s  " f u n d a m e n t a l . "  T h e  c o m m o n  l a w  w h i c h  

w e  i n h e r i t e d  f r o m  E n g l a n d  m a d e  a b o r t i o n  a f t e r  " q u i c k ­

e n i n g "  a n  o f f e n s e .  A t  t h e  t i m e  o f  t h e  a d o p t i o n  o f  th e  

F o u r t e e n t h  A m e n d m e n t ,  s t a t u t o r y  p r o h i b i t i o n s  o r  r e s t r i c ­

t i o n s  o n  a b o r t i o n  w e r e  c o m m o n p l a c e ;  in  1 8 6 8 ,  a t  l e a s t  2 8  

o f  t h e  t h e n - 3 7  S t a t e s  a n d  8  T e r r i t o r i e s  h a d  s t a t u t e s  b a n ­

n i n g  o r  l i m i t i n g  a b o r t i o n .  J . M o h r ,  A b o r t i o n  in  A m e r i c a  

2 0 0  ( 1 9 7 8 ) .  B y  th e  t u r n  o f  t h e  c e n t u r y  v i r t u a l l y  e v e r y  

S l a t e  h a d  a  l a w  p r o h i b i t i n g  o r  r e s t r i c t i n g  a b o r t i o n  o n  i t s  

b o o k s .  B y  t h e  m i d d l e  o f  t h e  p r e s e n t  c e n t u r y ,  a  l i b e r a l ­

i z a t i o n  t r e n d  h a d  s e t  in .  B u t  2 1  o f  t h e  r e s t r i c t i v e  a b o r t i o n  

l a w s  in  e f f e c t  i n  1 8 6 8  s v e r c  s t i l l  in  e f f e c t  i n  1 9 7 3  w h e n  R o e  

w a s  d e c i d e d ,  a n d  a n  o v e r w h e l m i n g  m a j o r i t y  o r  t h e  S l a t e s  

p r o h i b i t e d  a b o r t i o n  u n l e s s  n e c e s s a r y  t o  p r e s e r v e  t h e  l i f e  

o r  h e a l t h  o f  t h e  m o t h e r .  Roc v. Wade, 410 U.S. at 139- 
140; id., at 176-177, n.2 ( R E H N Q U I S T ,  J „  d i s s e n t i n g ) .  

O n  t h i s  r e c o r d ,  [ * * 2 8 6 0 ]  i t  c a n  s c a r c e l y  b e  s a i d  t h a t  a n y  

d e e p l y  r o o t e d  t r a d i t i o n  o f  r e l a t i v e l y  u n r e s t r i c t e d  a b o r t i o n  

in  o u r  h i s t o r y  1 * 9 5 3 ]  s u p p o r t e d  th e  c l a s s i f i c a t i o n  o f  th e  

r i g h t  t o  a b o r t i o n  a s  " f u n d a m e n t a l "  u n d e r  t h e  D u e  P r o c e s s  

C l a u s e  o f  t h e  F o u r t e e n t h  A m e n d m e n t .

W c  d u n k ,  t h e r e f o r e ,  b o t h  in  v i e w  o f  t h i s  h i s t o r y  a n d  o f

o u r  d e c i d e d  e a s e s  d e a l i n g  w i t h  s u b s t a n t i v e  l i b e r t y  u n d e r  

t h e  D u e  P r o c e s s  C l a u s e ,  l h a t  t h e  C o u r t  w a s  m i s t a k e n  in  

Roe w h e n  i t  c l a s s i f i e d  a  w o m a n 's  d e c i s i o n  l o  t e r m i n a t e  h e r  

p r e g n a n c y  a s  a  " f u n d a m e n t a l  r i g h t "  lh a t  c o u l d  b e  a b r i d g e d  

o n l y  in  a  m a n n e r  w h i c h  w i t h s t o o d  " s t r i c t  s c r u t i n y . "  I n  s o  

c o n c l u d i n g ,  w c  r e p e a t  th e  o b s e r v a t i o n  m a d e  in  Bowers 
v. Hardwick, 478 U.S. 186, 92 L  Ed. 2d 140, 106 S. Ct. 
2841 (19S6):

" N o r  a r e  w e  i n c l i n e d  l o  t a k e  a  m o r e  e x -  

p a ; , .  v i e w  o f  o u r  a u t h o r i t y  t o  d i s c o v e r  

n e w t u  m e n t a l  r i g h t s  i m b e d d e d  in  t h e  D u e  

[ * * * 7 6 5 j  Y o c e s s  C l a u s e .  T h e  C o u r t  i s  m o s t  

v u l n e r a b l e  a n d  c o m e s  n e a r e s t  to  i l l e g i t i m a c y  

w h e n  i l  d e a l s  w i t h  j u d g e - m a d e  c o n s t i t u t i o n a l  

l a w  h a v i n g  l i t t l e  o r  n o  c o g n i z a b l e  r o o t s  i n  th e  

l a n g u a g e  o r  d e s i g n  o f  t h e  C o n s t i t u t i o n . "  Id., 
at 194.

W c  b e l i e v e  t h a t  t h e  s o r t  o f  c o n s t i t u t i o n a l l y  i m p o s e d  

a b o r t i o n  c o d e  o f  t h e  ty p e  i l l u s t r a t e d  b y  o u r  d e c i s i o n s  

f o l l o w i n g  Roc i s  i n c o n s i s t e n t  " w i th  t h e  n o t i o n  o f  a  

C o n s t i t u t i o n  c a s t  i n  g e n e r a l  t e r m s ,  a s  o u r s  i s ,  a n d  u s u a l l y  

s p e a k i n g  in  g e n e r a l  p r i n c i p l e s ,  a s  o u r s  d o c s . "  Webster v. 

Reproductive Health Services, 492 V S. at 518 ( p l u r a l i t y  

o p i n i o n ) .  T h e  C o u r t  i n  Roc r e a r  re d  l o o  f a r  w h e n  i t  a n a l o ­

g i z e d  t h e  r i g h t  t o  a b o r t  a  f e t u s  t o  t h e  r i g h t s  i n v o l v e d  in  

Bierce, Meyer, l iv in g ,  a n d  Griswold, a n d  th e r e b y  d e e m e d  

t h e  r i g h t  t o  a b o r t i o n  f u n d a m e n t a l .

11

T h e  j o i n t  o p i n i o n  o f  J U S T I C E S  O 'C O N N O R ,  

K E N N E D Y ,  a n d  S O U T E R  c a n n o t  b r i n g  i t s e l f  t o  s a y  th a t  

Roe w a s  c o r r e c t  a s  a n  o r i g i n a l  m a t t e r ,  b u t  t h e  a u t h o r s  a r c  

o f  t h e  v i e w  t h a t  " t h e  i m m e d i a t e  q u e s t i o n  i s  n o t  t h e  s o u n d ­

n e s s  o f  Roc's r e s o l u t i o n  o f  t h e  i s s u e ,  b u t  t h e  p r e c e d e n t i a l  

f o r c e  t h a t  m u s t  b e  a c c o r d e d  to  i t s  h o l d i n g . "  Ante, 505 
U.S. at 871. I n s t e a d  o f  c l a i m i n g  t h a t  Roe [ * 9 5 4 ]  w a s  c o r ­

r e c t  a s  a  m a t t e r  o f  o r i g i n a l  c o n s t i t u t i o n a l  i n t e r p r e t a t i o n ,  

t h e  o p i n i o n  t h e r e f o r e  c o n t a i n s  a n  e l a b o r a t e  d i s c u s s i o n  o f  

stare decisis. T h i s  d i s c u s s i o n  o f  th e  p r i n c i p l e  o f  stare 
decisis a p p e a r s  l o  b e  a l m o s t  e n t i r e l y  d i c t a ,  b e c a u s e  th e  

j o i n t  o p i n i o n  d o c s  n o t  a p p l y  t h a t  p r i n c i p l e  in  d e a l i n g  w i t h  

Roc. Roc d e c i d e d  t h a t  a  w o m a n  h u d  a  f u n d a m e n t a l  r ig h t  

to  a n  a b o r t i o n .  T h e  j o i n t  o p i n i o n  r e j e c t s  t h a t  v ie w .  Roc 
d e c i d e d  t h a t  a b o r t i o n  r e g u l a t i o n s  w e r e  t o  b e  s u b j e c t e d  

to  " s t r i c t  s c r u t i n y "  a n d  c o u l d  b e  j u s t i f i e d  o n l y  in  t h e  l i g h t  

o f  " c o m p e l l i n g  s t a l e  i n t e r e s t s . "  T h e  j q i n t  o p i n i o n  r e j e c t s  

t h a t  v i e w .  Ante, 555 U.S. at 872-873; s e e  Roc v. Wade, 
supra, at 162-164. Roc a n a l y z e d  a b o r t i o n  r e g u l a t i o n  u n ­

d e r  a  r i g i d  t r i m e s t e r  f r a m e w o r k ,  a  f r a m e w o r k  w h i c h  h a s  

g u i d e d  t h i s  C o u r t ' s  d e c i s i o n m a k i n g  f o r  19  y e a r s .  T h e  j o i n t  

o p i n i o n  r e j e c t s  t h a t  f r a m e w o r k .  Ante, 505 U.S. at 873.

Stare decisis i s  d e f i n e d  in  B l a c k 's  L a w  D i c t i o n a r y  a s
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m e a n i n g  " lo  a b i d e  b y , o r  a d h e r e  l o ,  d e c id e d  c a s e s . "  B l a c k 's  

L a w  D i c t i o n a r y  1 4 0 6  ( 6 th  c d .  1 9 9 0 ). W h a t e v e r  t h e  " c e n ­

t r a l  h o l d i n g "  o f  Roe lh a t  i s  l e f t  a f t e r  th e  j o i n t  o p i n i o n  f i n ­

i s h e s  d i s s e c t i n g  i t  i s  s u r e l y  n o t  t h e  r e s u l t  o f  th a t  p r i n c i p l e .  

W h i l e  p u r p o r t i n g  to  a d h e r e  t o  p r e c e d e n t ,  th e  j o i n t  o p i n i o n  

in s t e a d  r e v i s e s  i t .  Roe c o n t i n u e s  t o  e x i s t ,  b u t  o n l y  i n  th e  

w a y  a  s t o r e f r o n t  o n  a  w e s t e r n  m o v i e  s e t  e x i s t s :  a  m e r e  

f a c a d e  lo  g iv e  t h e  i l l u s i o n  o f  r e a l i t y ,  D e c i s i o n s  f o l l o w ­

in g  Roc, s u c h  a s  Akron v. Akron Center fo r  Reproductive 
Health, Inc., 462 U.S. 416, 76 L  Ed. 2d 687, 103 S. 
Ct. 2481 (1983), a n d  Thornburgh v. American College o f 
Obstetricians and Gynecologists, 476 U.S. 747, 90 L  Ed. 
2d 779, 106 S. Ct. 2169 (19S6), a r c  f r a n k l y  o v e r r u l e d  in  

p a n  u n d e r  th e  " u n d u e  b u r d e n "  s t a n d a r d  e x p o u n d e d  i n  th e  

j o i n t  o p i n i o n .  Ante, 505 U.S. at 881-884.

In  o u r  v ie w ,  a u t h e n t i c  p r i n c i p l e s  o f  stare decisis d o  

n o t  r e q u i r e  l h a t  a n y  p o r t i o n  o f  t h e  [ * * 2 8 6 1 ]  r e a s o n i n g  

in  Roe b e  k e p t  i n t a c t .  "Sturc decisis i s  n o t . . .  a  u n i v e r ­

s a l ,  i n e x o r a b l e  c o m m a n d , "  [ * * * 7 6 6 ]  e s p e c i a l l y  i n  c a s e s  

i n v o l v i n g  th e  i n t e r p r e t a t i o n  o f  t h e  F e d e r a l  C o n s t i t u t i o n .  

Dttrncl v. Coronado Oil 4  Gas Co., 285 U.S. 393, 405, 
76 L  Ed. 815, 52 S. Ct. 443 (1932) ( B r a n d c i s ,  J . ,  d i s ­

s e n t i n g ) .  E r r o n e o u s  d e c i s i o n s  in  s u c h  c o n s t i t u t i o n a l  c a s e s  

a r c  u n i q u e l y  d u r a b l e ,  b e c a u s e  c o r r e c t i o n  t l i r o u g h  l e g i s l a ­

t i v e  a c t i o n ,  s a v e  f o r  [ * 9 5 5 ]  c o n s t i t u t i o n a l  a m e n d m e n t ,  

i s  i m p o s s i b l e .  I t i s  t h e r e f o r e  o u r  d u t y  to  r e c o n s i d e r  c o n ­

s t i t u t i o n a l  i n t e r p r e t a t i o n s  l h a t  " d e p a r t  f r o m  a  p r o p e r  u n ­

d e r s t a n d i n g "  o f  t h e  C o n s t i t u t i o n .  Garcia v. San Antonio 
Metropolitan Transit Aulhc !ty, 469 U.S. at 557; s e e  

United States v. Scott. 437 U.S. 82,101. 57 L  Ed. 2d 65, 
98 S. Ct. 2187 ( 1978) ( " 'I n  c ;  c s  in v o l v in g  t h e  F e d e r a l  

C o n s t i t u t i o n , . . .  th e  C o u r t  b o w s  to  (h e  l e s s o n s  o f  e x p e ­

r i e n c e  a n d  th e  f o i c c  o f  b e t t e r  r e a s o n i n g ,  r e c o g n i z i n g  th a t  

t h e  p r o c e s s  o f  t r i a l  a n d  e r r o r ,  s o  f r u i t f u l  in  th e  p h y s i ­

c a l  s c i e n c e s ,  i s  a p p r o p r i a t e  a l s o  i n  li re  j u d i c i a l  f u n c t i o n " ’ 

' q u o t i n g  Ilumct v. Coronado Oil 4  Gas Co., supra, at 
406-408  ( B r a n d c i s ,  J . ,  d i s s e n t i n g ) ) ) ;  Smith v. Alhvright, 
321 U.S. 649, 665, SS L  Ed. 987, 64 S. Ct. 757(1944). 
O u r  c o n s t i t u t i o n a l  w a t c h  d o c s  n o l  c e a s e  m e r e l y  b e c a u s e  

w c  h a v e  s p o k e n  b e f o r e  o n  a n  i s s u e ;  w h e n  it  b e c o m e s  

c l e a r  t h a t  a  p r i o r  c o n s t i t u t i o n a l  i n t e r p r e t a t i o n  i s  u n s o u n d  

w c  a r c  o b l i g e d  t o  r e e x a m i n e  t h e  q u e s t i o n .  S e c ,  c. g., West 
Virginia Bd. o f Ed. v. Barnette, 319 U.S. 624, 642, S7 L  
Ed. 1628, 63 S. Ct. 1178(1943); Eric R. Co. v. Tompkins, 
304 U.S. 64, 74-78, 82 L  Ed. 11S8, 5 8 S. Ct. 817(1938).

T h e  j o i n t  o p i n i o n  d i s c u s s e s  s e v e r a l  stare decisis f a c ­

t o r s  w h i c h ,  i t  a s s e r t s ,  p o i n t  t o w a r d  r e t a i n i n g  a  p o r t i o n  

o f  Roc. T w o  o f  t h e s e  f a c t o r s  a r c  t h a t  th e  m a i n  " f a c t u a l  

u n d e r p i n n i n g ” o f  Roc h a s  r e m a i n e d  th e  s a m e ,  a n d  th a t  

i t s  d o c t r i n a l  f o u n d a t i o n  i s  n o  w e a k e r  n o w  th a n  i l  w a s  in  

1 9 7 3 .  Ante, 505 U.S. at 857-860. O f  c o u r s e ,  w h a t  m i g h t  

b e  r a i l e d  th e  b a s i c  f a c t s  w h i c h  g a v e  r i s e  t o  Roc h a v e  r e ­

m a i n e d  t h e  s a m e  — w o m e n  b e c o m e  p r e g n a n t ,  t h e r e  i s

a  p o i n t  s o m e w h e r e ,  d e p e n d i n g  o n  m e d i c a l  t e c h n o l o g y ,  

w h e r e  a  f e t u s  b e c o m e s  v i a b l e ,  a n d  w o m e n  g i v e  b i r t h  to  

c h i l d r e n .  B u t  t l i i s  i s  o n l y  t o  s a y  l h a t  t h e  s a m e  f a c t s  w h i c h  

g a v e  r i s e  l o  Roe w i l l  c o n t i n u e  l o  g iv e  r i s e  t o  s i m i l a r  c a s e s .  

I t  i s  n o t  a  r e a s o n ,  in  a n d  o f  i t s e l f ,  w h y  t h o s e  c a s e s  m u s t  b e  

d e c i d e d  in  th e  s a m e  i n c o r r e c t  m a n n e r  a s  w a s  t h e  f i r s t  c a s e  

t o  d e a l  w i t h  t h e  q u e s t i o n .  A n d  s u r e l y  t h e r e  i s  n o  r e q u i r e ­

m e n t ,  i n  c o n s i d e r i n g  w h e t h e r  t o  d e p a r t  f r o m  stare decisis 
i n  a  c o n s t i t u t i o n a l  c a s e ,  t h a t  a  d e c i s i o n  b e  m o r e  w r o n g  

n o w  t h a n  i l  w a s  a l  t h e  t i m e  it  w a s  r e n d e r e d .  I f  t h a t  w e r e  

t r u e ,  t h e  m o s t  o u t l a n d i s h  c o n s t i t u t i o n a l  d e c i s i o n  c o u l d  

s u r v i v e  [ * 9 5 6 ]  f o r e v e r ,  b a s e d  s i m p l y  o n  t h e  f a c t  t h a t  i t  

w a s  n o  m o r e  o u t l a n d i s h  l a t e r  th a n  i l  w a s  w h e n  o r i g i n a l l y  

r e n d e r e d .

N o r  d o c s  t h e  j o i n t  o p i n i o n  f a i t h f u l l y  f o l l o w  t h i s  a l ­

l e g e d  r e q u i r e m e n t .  T h e  o p i n i o n  f r a n k l y  c o n c l u d e s  t h a t  

Roc a n d  i t s  p r o g e n y  w e r e  w r o n g  in  f a i l i n g  t o  r e c o g n i z e  

t h a t  t h e  S t a t e 's  i n t e r e s t s  i n  m a te r n a l  h e a l t h  a n d  in  t h e  p r o ­

t e c t i o n  o f  u n b o m  h u m a n  l i f e  e x i s t  t h r o u g h o u t  p r e g n a n c y .  

Ante, 505 U.S. at 871-S73. B u t  t h e r e  i s  n o  i n d i c a t i o n  th a t  

t h e s e  c o m p o n e n t s  o f  Roc a r e  a n y  m o r e  i n c o r r e c t  a t  th i s  

j u n c t u r e  th a n  t h e y  w e r e  a t  i t s  i n c e p t i o n .

T h e  j o i n t  o p i n i o n  a l s o  p o i n t s  t o  t h e  r e l i a n c e  i n t e r e s t s  

i n v o l v e d  in  t h i s  c o n i c " !  i n  i t s  e f f o r t  l o  e x p l a i n  w h y  p r e c e ­

d e n t  m u s t  b e  f o l l o w e d  f o r  [ * * * 7 6 7 ]  p r e c e d e n t ’s  s a k e .  

C e r t a i n l y  it  i s  ' r u e  t h a t  w h e r e  r e l i a n c  i s  t r u l y  a t  i s s u e ,  a s  

i n  t h e  c a s e  o r  j u d i c i a l  d e c i s i o n s  th a t  h a v e  f o r m e d  t h e  b a ­

s i s  f o r  p r i v a t e  d e c i s i o n s ,  " c o n s i d e r a t i o n s  i n  f a v o r  o f  stare 
decisis a r c  a t  t h e i r  a c m e . "  Payne v. Tennessee, 501 U.S. al 
S2J. B u t ,  a s  t h e  j o i n t  o p i n i o n  a p p a r e n t l y  a g r e e s ,  ante, 505 
U.S. at 855-856, a n y  t r a d i t i o n a l  n o t i o n  o f  r e l i a n c e  i s  n o t  

a p p l i c a b l e  h e r e .  T h e  C o u r t  t o d a y  c u t s  b a c k  o n  t h e  p r o t e c ­

t i o n  a f f o r d e d  b y  Roe, a n d  n o  o n e  c l a i m s  l h a t  t l i i s  a c t i o n  

d e f e a t s  a n y  r e l i a n c e  i n t e r e s t  in  t h e  d i s a v o w e d  t r i m e s t e r  

f r a m e w o r k .  S i m i l a r l y ,  r e l i a n c e  i n t e r e s t s  w o u l d  n o l  b e  d i ­

m i n i s h e d  w e r e  t h e  C o u r t  t o  g o  f u r t h e r  a n d  a c k n o w l e d g e  

t h e  f u l l  e r r o r  o f  Roc, a s  " r e p r o d u c t i v e  p l a n n i n g  c o u l d  l a k e  

v i r t u a l l y  [ * * 2 8 6 2 ]  i m r n e d i a ?  a c c o u n t  o f "  t l i i s  a c t i o n .  

Ante. 505 U.S. at S56.

T h e  j o i n t  o p i n i o n  t h u s  t u r n s  t o  W i.a t  c a n  o n l y  b e  d e ­

s c r i b e d  a s  a n  u n c o n v e n t i o n a l  —  a n d  u n c o n v i n c i n g  —  n o ­

t i o n  o f  r e l i a n c e ,  a  v i e w  b a s e d  o n  t h e  s u r m i s e  t h a t  th e  

a v a i l a b i l i t y  o f  a b o r t i o n  s i n c e  Roc h a s  l e d  t o  " t w o  d e c a d e s  

o f  e c o n o m i c  a n d  s o c i a l  d e v e l o p m e n t s "  t h a t  w o u l d  b e  u n ­

d e r c u t  i f  t h e  e r r o r  o f  Roc w e r e  r e c o g n i z e d .  Ante, 505 U.S. 
at 856. T h e  j o i n t  o p i n i o n 's  a s s e r t i o n  o f  t h i s  f a c t  is  u n d e ­

v e l o p e d  a n d  to t a l l y  c o n c l u s o r y .  I n  f a c t ,  o n e  c a n n o t  b e  s u r e  

t o  w h a t  e c o n o m i c  a n d  s o c i a l  d e v e l o p m e n t s  t h e  o p i n i o n  i s  

r e f e r r i n g .  S u r e l y  i l  i s  d u b i o u s  to  s u g g e s t  t h a t  w o m e n  h a v e  

r e a c h e d  t h e i r  " p l a c e s  i n  s o c i e t y "  in  [ * 9 5 7 ]  r e l i a n c e  u p o n  

Roc, r a t h e r  t h a n  a s  a  r e s u l t  o f  t h e i r  d e t e r m i n a t i o n  to  o b t a i n  

h i g h e r  e d u c a t i o n  a n d  c o m p e t e  w i l h  m e n  in  t h e  j o b  m a r k e t ,
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a n d  o f  s o c i e t y 's  i n c r e a s i n g  r e c o g n i t i o n  o f  t h e i r  a b i l i t y  lo  

f il l p o s i t i o n s  l h a t  w e r e  p r e v i o u s l y  t h o u g h t  t o  b e  r e s e r v e d  

o n ly  f o r  m e n .  Ante, 505 U.S. at S56.

In  t h e  e n d ,  h a v i n g  f a i l e d  l o  p u l  f o r th  a n y  e v i d e n c e  to  

p r o v e  a n y  t r u e  r e l i a n c e ,  t h e  j o i n t  o p i n i o n 's  a r g u m e n t  is  

b a s e d  s o l e l y  o n  g e n e r a l i z e d  a s s e r t i o n s  a b o u t  th e  n a t i o n a l  

p s y c h e ,  o n  a  b e l i e f  t h a t  th e  p e o p l e  o f  th i s  c o u n t r y  h a v e  

g r o w n  a c c u s t o m e d  t o  th e  Roc d e c i s i o n  o v e r  th e  l a s t  1 9  

y e a r s  a n d  h a v e  " o r d e r e d  t h e i r  t h i n k i n g  a n d  l i v i n g  a r o u n d "  

i t .  Ante, 505 U.S. at 856. A s  a n  i n i t i a l  m a t t e r ,  o n e  m i g h t  i n ­

q u i r e  h o w  th e  j o i n t  o p i n i o n  c a n  v i e w  th e  " c e n t r a l  h o l d i n g "  

o f  Roe a s  s o  d e e p l y  r o o t e d  in  o u r  c o n s t i t u t i o n a l  c u l t u r e ,  

w h e n  i t  s o  c a s u a l l y  u p r o o t s  a n d  d i s p o s e s  o f  t h a t  s a m e  

d e c i s i o n 's  t r i m e s t e r  f r a m e w o r k .  F u r t h e r m o r e ,  a t  v a r i o u s  

p o in t s  in  t h e  p a s t ,  t h e  s a m e  c o u l d  h a v e  b e e n  s a i d  a b o u t  th i s  

C o u r t 's  e r r o n e o u s  d e c i s i o n s  t h a t  t h e  C o n s t i t u t i o n  a l l o w e d  

" s e p a r a t e  b u t  e q u a l "  t r e a t m e n t  o f  m i n o r i t i e s ,  s e c  Plcssy 
v. Ferguson, 163 U.S. 537, 41 L  Ed. 256, 16 S. Cl. 1138 
(1896), o r  t h a t  " l i b e r t y "  u n d e r  t h e  D u e  P r o c e s s  C l a u s e  

p r o t e c t e d  " f r e e d o m  o f  c o n t r a c t , "  s e c  Adkins v. Children's 
Hospital o f  District o f  Columbia, 261 U.S. 525, 67 L  
Ed. 785, 43 S. Cl. 394 (1923); Lochncr v. New York, 
198 U.S. 45. 49 L  Ed. 937, 25 S. Ct. 539 (1905). T h e  

" s e p a r a t e  b u t  e q u a l "  d o c t r i n e  l a s t e d  5 8  y e a r s  a f t e r  Plcssy, 
a n d  Loclincr's p r o t e c t i o n  o f  c o n t r a c t u a l  f r e e d o m  l a s t e d  

3 2  y e a r s .  H o w e v e r ,  th e  s i m p l e  f a c t  t h a t  a  g e n e r a t i o n  o r  

m o r e  h a d  g r o w n  u s e d  t o  t h e s e  m a j o r  d e c i s i o n s  d i d  n o t  p r e ­

v e n t  t h e  C o u r t  f r o m  c o r r e c t i n g  i t s  e r r o r s  in  t h o s e  c a s e s ,  

n o r  s h o u l d  il  p r e v e n t  u s  f r o m  c o r r e c t l y  i n t e r p r e t i n g  th e  

C o n s t i t u t i o n  h e r e .  S e e  Brown v. Board o f  Education, 347 
U.S. 483, 98 L  Ed. 873, 74 S. Ct. 686 (1954) ( r e j e c t i n g  

t h e  " s e p a r a t e  b u t  e q u a l "  d o c t r i n e ) ;  West Coast Hotel Co. V. 

Parrish. 300 U.S. 379, 8 1 L  Ed. 703, 5 7 S. Ct. 578(1937) 
( o v e r r u l i n g  [ * * * 7 6 8 ]  Adkins v. Children's Hospital, 
supra, in  u p h o l d i n g  W a s h i n g t o n 's  m i n i m u m  w a g e  la w ) .

A p p a r e n t l y  r e a l i z i n g  t h a t  c o n v e n t i o n a l  stare decisis 
p r i n c i p l e s  d o  n o t  s u p p o r t  i t s  p o s i t i o n ,  t h e  j o i n t  o p i n i o n  

a d v a n c e s  a  b e l i e f  t h a t  r e t a i n i n g  a  p o r t i o n  o f  Roc i s  n e c ­

e s s a r y  l o  p r o t e c t  [ * 9 5 8 ]  t h e  " l e g i t i m a c y "  o f  t h i s  C o u r t .  

Ante, 505 U.S. at 861-869. B e c a u s e  t h e  C o u r t  m u s t  t a k e  

c a r c  t o  r e n d e r  d e c i s i o n s  " g r o u n d e d  t r u l y  in  p r i n c i p l e , "  a n d  

n o t  s i m p l y  a s  p o l i t i c a l  a n d  s o c i a l  c o m p r o m i s e s ,  ante, 505 
U.S. at S65, th e  j o i n t  o p i n i o n  p r o p e r l y  d e c l a r e s  it  t o  b e  

t h i s  C o u r t ’s  d u t y  l o  i g n o r e  t h e  p u b l i c  c r i t i c i s m  a n d  p r o t e s t  

l h a t  m a y  a r i s e  a s  a  r e s u l t  o f  a  d e c i s i o n .  F e w  w o u l d  q u a r ­

r e l  w i th  t h i s  s t a t e m e n t ,  a l t h o u g h  i t  m a y  h e  d o u b t e d  t h a t  

M e m b e r s  o f  t h i s  C o u r t ,  h o l d i n g  t h e i r  t e n u r e  a s  t h e y  d o  

d u r i n g  c o n s t i t u t i o n a l  " g o o d  b e h a v i o r , "  a r c  a t  a l l  l i k e l y  l o  

b e  i n t i m i d a t e d  b y  s u c h  p u b l i c  p r o t e s t s .

B u t  t h e  j o i n t  o p i n i o n  g o e s  o n  t o  s t a t e  t h a t  w h e n  t h e  

C o u r t  " r e s o l v e s  t h e  s o r t  o f  i n t e n s e l y  d i v i s i v e  c o n t r o v e r s y  

r e f l e c t e d  i n  Roe a n d  th o s e  r a r e ,  c o m p a r a b l e  c a s e s , "  i t s  d e  ­

c i s i o n  is  e x e m p t  f r o m  r e c o n s i d e r a t i o n  u n d e r  e s t a b l i s h e d  

p r i n c i p l e s  o f  stare decisis i n  c o n s t i t u t i o n a l  c a s e s .  Ante, 
505 U.S. at 866. T h i s  i s  s j ,  th e  j o i n t  o p i n i o n  c o n t e n d s ,  

b e c a u s e  in  t h o s e  " i n t e n s e l y  d i v i s i v e "  e a s e s  t h e  C o u r t  h a s  

" c a l l e d  t h e  c o n t e n d i n g  s i d e s  o f  a  n a t i o n a l  c o n t r o v e r s y  t o  

e n d  t h e i r  n a t i o n a l  d i v i s i o n  b y  a c c e p t i n g  a  c o m m o n  m a n ­

d a t e  r o o t e d  in  t h e  C o n s t i t u t i o n , "  a n d  m u s t  t h e r e f o r e  t a k e  

s p e c i a l  c a r c  n o t  t o  b e  p e r c e i v e d  a s  " s u r r e n d e r i n g  t o  p o l i t ­

ic a l  p r e s s u r e "  a n d  c o n t i n u e d  o p p o s i t i o n .  Ante, 505 U.S. 
atS66, 867. T l i i s  i s  a  t r u l y  [ * * 2 8 6 3 ]  n o v e l  p r i n c i p l e ,  o n e  

w h i c h  is  c o n t r a r y  t o  b o t h  t h e  C o u r t ' s  h i s t o r i c a l  p r a c t i c e  

a n d  t o  t h e  C o u r t ' s  t r a d i t i o n a l  w i l l i n g n e s s  t o  t o l e r a t e  c r i t i ­

c i s m  o f  i t s  o p i n i o n s .  U n d e r  t h i s  p r i n c i p l e ,  w h e n  t h e  C o u r t  

h a s  r u l e d  o n  a  d i v i s i v e  i s s u e ,  i t  i s  a p p a r e n t l y  p r e v e n t e d  

f r o m  o v c m i l i n g  t h a t  d e c i s i o n  f o r  t h e  s o l e  r e a s o n  t h a t  it 

w a s  i n c o r r e c t ,  unless opposition to the original decision 
lius died away.

T h e  f i r s t  d i f f i c u l t y  w i l h  t h i s  p r i n c i p l e  l i e s  in  i t s  a s ­

s u m p t i o n  l h a t  c a s e s  l h a t  a r c  " i n t e n s e l y  d i v i s i v e "  c a n  b e  

r e a d i l y  d i s t i n g u i s h e d  f r o m  t h o s e  l h a t  a r c  n o l ,  T h e  q u e s ­

t i o n  o f  w h e t h e r  a  p a r t i c u l a r  i s s u e  i s  " i n t e n s e l y  d iv i s i v e "  

e n o u g h  l o  q u a l i f y  f o r  s p e c i a l  p r o t e c t i o n  is  e n t i r e l y  s u b j e c ­

t i v e  a n d  d e p e n d e n t  o n  t h e  i n d i v i d u a l  a s s u m p t i o n s  o f  t h e  

M e m b e r s  o f  t h i s  C o u r t .  In  a d d i t i o n ,  b e c a u s e  th e  C o u r t ' s  

d u t y  i s  t o  i g n o r e  p u b l i c  o p i n i o n  a n d  c r i t i c i s m  o n  i s s u e s  

t h a t  c o m e  b e f o r e  i t ,  i t s  M e m b e r s  a r c  [ * 9 5 9 ]  i n  p e r h a p s  

t h e  w o r s t  p o s i t i o n  lo  j u d g e  w h e t h e r  a  d e c i s i o n  d i v i d e s  t h e  

N a t i o n  d e e p l y  e n o u g h  t o  j u s t i f y  s u c h  u n c o m m o n  p r o t e c ­

t i o n .  A l t h o u g h  m a n y  o f  t h e  C o u r t ’s  d e c i s i o n s  d i v i d e  t h e  

p o p u l a c e  t o  a  l a r g e  d e g r e e ,  w c  h a v e  n o t  p r e v i o u s l y  o n  t h a t  

a c c o u n t  s h i e d  a w a y  f r o m  a p p l y i n g  n o r m a l  r u l e s  o f  stare 
decisis w h e n  u r g e d  l o  r e c o n s i d e r  e a r l i e r  d e c i s i o n s .  O v e r  

t h e  p a s t  2 1  y e a r s ,  f o r  e x a m p l e ,  t h e  C o u r t  h a s  o v e r r u l e d  

i n  w h o l e  o r  in  p a r t  3 4  o f  i t s  p r e v i o u s  c o n s t i t u t i o n a l  d e c i ­

s i o n s .  S e c  Payne v. Tennessee, supra, at 828-830, undn. 1 
( l i s t i n g  c a s e s ) .

T h e  j o i n t  o p i n i o n  p i c k s  o u t  a n d  d i s c u s s e s  tw o  p r i o r  

C o u r t  r u l i n g s  t h a t  i t  b e l i e v e s  a r c  o f  t h e  " i n t e n s e l y  d i v i ­

s i v e "  v a r i e ty ,  a n d  c o n c l u d e s  l h a t  t h e y  a r c  o f  c o m p a r a b l e  

d i m e n s i o n  to  Roe. Ante, 505 U.S. at 861-864 ( d i s c u s s i n g  

Lochncr [ * * * 7 6 9 ]  v. New York, supra, a n d  Plessy v, 

Ferguson, supra). It a p p e a r s  l o  u s  v e r y  o d d  i n d e e d  th a t  

t h e  j o i n t  o p i n i o n  c h o o s e s  a s  b e n c h m a r k s  tw o  c a s e s  in  

w h i c h  t h e  C o u r t  c h o s e  not t o  a d h e r e  t o  e r r o n e o u s  c o n ­

s t i t u t i o n a l  p r e c e d e n t ,  b u t  i n s t e a d  e n h a n c e d  i t s  s t a t u r e  b y  

a c k n o w l e d g i n g  a n d  c o . r c c l i n g  i t s  e r r o r ,  a p p a r e n t l y  in  v i ­

o l a t i o n  o f  t h e  j o i n t  o p i n i o n 's  " l e g i t i m a c y "  p r i n c i p l e .  S e e  

West Coast llotcl Co. v. Parrish, supra: Brown v. Board 
o f Education, supra. One m i g h t  a l s o  w o n d e r  h o w  it  i s  t h a t  

t h e  j o i n t  o p i n i o n  p u t s  t h e s e ,  a n d  n o t  o t h e r s ,  i n  th e  " i n ­

t e n s e l y  d i v i s i v e "  c a t e g o r y ,  a n d  h o w  il a s s u m e s  l h a t  t h e s e  

a r e  t h e  o n l y  t w o  l i n e s  o f  c a s e s  o f  c o m p a r a b l e  d i m e n s i o n  

to  Roe. T h e r e  is  n o  r e a s o n  to  t h i n k  l h a t  c i t h e r  l'lrssy  o r
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Lochncr p r o d u c e d  th e  s o r t  o f  p u b l i c  p r o t e s t  w h e n  t h e y  

w e r e  d e c i d e d  t h a t  Roc d i d .  T h e r e  w e r e  u n d o u b t e d l y  l a r g e  

s e g m e n t s  o f  th e  b e n c h  a n d  b a r  w h o  a g r e e d  w i l h  t h e  d i s ­

s e n t i n g  v i e w s  in  t h o s e  c a s e s ,  b u t  s u r e l y  th a t  c a n n o t  b e  

w h a t  t h e  C o u r t  m e a n s  w h e n  i t  u s e s  t h e  t e r m  " i n t e n s e l y  

d i v i s i v e , "  o r  m a n y  o t h e r  c a s e s  w o u l d  h a v e  to  b e  a d d e d  

to  th e  l i s t .  I n  t e r m s  o f  p u b l i c  p r o t e s t ,  h o w e v e r .  Roe, s o  

f a r  a s  w e  k n o w ,  w a s  u n i q u e .  B u t  j u s t  a s  t h e  C o u r t  s h o u l d  

n o l  r e s p o n d  to  t h a t  s o r t  o f  p r o t e s t  b y  r e t r e a t i n g  f r o m  th e  

d e c i s i o n  s i m p l y  lo  a l l a y  th e  c o n c e r n s  o f  t h e  p r o t e s t e r s ,  i t  

s h o u l d  l i k e w i s e  n o t  r e s p o n d  b y  d e t e r m i n i n g  t o  a d h e r e  t o  

t h e  [ * 9 6 0 ]  d e c i s i o n  a l  a l l  c o s t s  l i s t  i t  seem  l o b e  r e t r e a t ­

i n g  u n d e r  f i r e .  P u b l i c  p r o t e s t s  s h o  l i d  n o l  a l t e r  t h e  n o r m a l  

a p p l i c a t i o n  o f  stare decisis, l e s t  p e r f e c t l y  l a w f u l  p r o t e s t  

a c t i v i t y  b e  p e n a l i z e d  b y  th e  C o u r t  i t s e l f .

T a k i n g  t h e  j o i n t  o p i n i o n  o n  i t s  o w n  t e r m s ,  w c  d o u b t  

t h a t  i t s  d i s t i n c t i o n  b e t w e e n  Roe, o n  t h e  o n e  h a n d ,  a n d  

Plcssy a n d  luschner, o n  t h e  o th e r ,  w i t h s t a n d s  a n a l y s i s .  T h e  

j o i n t  o p i n i o n  a c k n o w l e d g e s  t h a t  th e  C o u r t  i m p r o v e d  i t s  

s t a t u r e  b y  o v e r r u l i n g  Plcssy in  Brown o n  a  d e e p l y  d i v i s i v e  

i s s u e .  A n d  o u r  d e c i s i o n  in  West Coast Hotel, w h i c h  o v e r ­

r u l e d  Adkins v. Children's Hospital, supra, a n d  Lochncr, 
w a s  r e n d e r e d  a t  a  t i m e  w h e n  C o n g r e s s  w a s  c o n s i d e r i n g  

P r e s i d e n t  F r a n k l i n  R o o s e v e l t ’s  p r o p o s a l  t o  " r e o r g a n i z e "  

t l i i s  C o u r t  a n d  e n a b l e  h i m  to  n a m e  s ix  a d d i t i o n a l  J u s t i c e s  

i n  t h e  e v e n t  t h a t  a n y  M e m b e r  o f  t h e  C o u r t  o v e r  t h e  a g e  

o f  7 0  d i d  n o t  e l e c t  t o  r e t i r e .  I t  i s  d i f f i c u l t  t o  i m a g i n e  a  

s i t u a t i o n  in  w h i c h  t h e  C o u r t  w o u l d  f a c e  m o r e  i n t e n s e  o p ­

p o s i t i o n  t o  a  p r i o r  r u l i n g  I l ia n  i l  d id  a t  l h a t  l i m e ,  a n d ,  u n d e r  

t h e  g e n e r a !  p r i n c i p l e  p r o c l a i m e d  in  t h e  j o i n t  o p i n i o n ,  t h e  

C o u r t  s e e m i n g l y  s h o u l d  h a v e  r e s p o n d e d  t o  t h i s  o p p o s i ­

t i o n  [ * * 2 8 6 1 ]  b y  s t u b b o r n l y  r e f u s i n g  t o  r e - e x a m i n e  th e  

Lochncr r a t i o n a l e ,  l e s t  i t  l o s e  l e g i t i m a c y  b y  a p p e a r i n g  t o  

" o v e r r u l e  u n d e r  f i r e ."  Ante, 505 U.S. at S67.

T h e  j o i n t  o p i n i o n  a g r e e s  t h a t  th e  C o u r t 's  s t a t u r e  w o u l d  

h a v e  b e e n  s e r i o u s l y  d a m a g e d  i f  i n  Brown a n d  West Coast 
Hotel i t  h a d  d u g  in  i t s  h e e l s  a n d  r e f u s e d  t o  a p p l y  n o r m a l  

p r i n c i p l e s  o '  itare decisis l o  th e  e a r l i e r  d e c i s i o n s .  B u t  t h e  

o p i n i o n  c o n t e n d s  t h a t  t h e  C o u r t  w a s  e n t i t l e d  t o  o v e r r u l e  

Plcssy a n d  Lochncr in  t h o s e  c a s e s ,  d e s p i t e  th e  e x i s t e n c e  

o f  o p p o s i t i o n  to  t h e  o r i g i n a l  d e c i s i o n s ,  o n l y  b e c a u s e  b o t h  

t h e  N a t i o n  a n d  t h e  C o u r t  h a d  l e a r n e d  n e w  l e s s o n s  in  I h e  

i n t e r i m .  T h i s  i s  a t  b e s t  a  f e e b l y  s u p p o r t e d ,  post hoc r a t i o ­

n a l i z a t i o n  f o r  t h o s e  d e c i s i o n s .

F o r  e x a m p l e ,  t h e  o p i n i o n  a s s e r t s  th a t  t h e  C o u r t  c o u l d  

j u s t i f i a b l y  o v e r r u l e  i t s  d e c i s i o n  in  Lochner o n l y  b e c a u s e  

t h e  D e p r e s s i o n  h a d  c o n v i n c e d  " m o s t  p e o p l e "  t h a t  c o n ­

s t i t u t i o n a l  [ * * * 7 7 0 ]  p r o t e c t i o n  o f  c o n t r a c t u a l  f r e e d o m  

c o n t r i b u t e d  t o  a n  e c o n o m y  [ * 9 6 1 ]  t h a t  f a i l e d  t o  p r o t e c t  

t h e  w e l f a r e  o f  a l l .  Ante, 505 U.S. at SOI. S u r e l y  t h e  j o i n t  

o p i n i o n  d o e s  n o t  m e a n  to  s u g g e s t  t h a t  p e o p l e  s a w  t h i s  

C o u r t ' s  f a i l u r e  l o  u p h o l d  m i n i m u m  w a g e  s t a t u t e s  a s  th e

c a u s e  o f  t h e  G r e a t  D e p r e s s i o n !  In  a n y  e v e n t ,  t h e  Lochncr 
C o u r t  d i d  n o t  b a s e  i t s  r u l e  u p o n  t h e  p o l i c y  j u d g m e n t  t h a t  

a n  u n r e g u l a t e d  m a r k e t  w a s  f u n d a m e n t a l  t o  a  s t a b l e  e c o n ­

o m y ;  i t  s i m p l e  b e l i e v e d ,  e r r o n e o u s l y ,  t h a t  " l i b e r t y "  u n d e r  

t h e  D u e  P r o c e s s  C l a u s e  p r o t e c t e d  t h e  " r i g h t  t o  m a k e  a  

c o n t r a c t . "  Lochncr v. New York, 198 U.S. at 53. N o r  is  

i t  t h e  c a s e  t h a t  th e  p e o p l e  o f  t l i i s  N a t i o n  o n l y  d i s c o v e r e d  

t h e  d a n g e r s  o f  e x t r e m e  l a i s s e z - f a i r e  e c o n o m i c s  b e c a u s e  o f  

t h e  D e p r e s s i o n .  S t a l e  l a w s  r e g u l a t i n g  m a x i m u m  h o u r s  a n d  

m i n i m u m  w a g e s  w e r e  i n  e x i s t e n c e  w e l l  b e f o r e  t h a t  t i m e .  

A  U ta h  s t a t u t e  o f  t h a t  s o r t  e n a c t e d  i n  1 8 9 6  w a s  i n v o l v e d  

in  o u r  d e c i s i o n  in  Holden v. Hardy, 169 U.S. 366, 42 L  
Ed. 780, 18 S. Ct. 3S3 (1898), a n d  o t h e r  S t a t e s  f o l l o w e d  

s u i t  s h o r t l y  a f t e r w a r d s ,  s e c ,  c. g., Muller v. Oregon, 208 
U.S. 412, 52 L  Ed. 551, 28 S. Ct. 324 (1908); Bunting v. 

Oregon. 243 U.S. 426, 61 L  Ed. 830 ,37S. Ct. 435(1917). 
T h e s e  s t a t u t e s  w e r e  i n d e e d  e n a c t e d  b e c a u s e  o f  a  b e l i e f  o n  

t h e  p a r t  o f  t h e i r  s p o n s o r s  t h a t  " f r e e d o m  o f  c o n t r a c t "  d i d  

n o t  p r o t e c t  t h e  w e l f a r e  o f  w o r k e r s ,  d e m o n s t r a t i n g  l h a t  t h a t  

b e l i e f  m a n i f e s t e d  i t s e l f  m o r e  th a n  a  g e n e r a t i o n  b e f o r e  th e  

G r e a t  D e p r e s s i o n .  W h e t h e r  " m o s t  p e o p l e "  h a d  c o m e  to  

s h a r e  i l  i n  t h e  h a r d  t i m e s  o f  t h e  1 9 3 0 ’s  i s ,  i n s o f a r  a s  a n y ­

t h i n g  t h e  j o i n t  o p i n i o n  a d v a n c e s ,  e n t i r e l y  s p e c u l a t i v e .  

T h e  c r u c i a l  f a i l i n g  a l  t h a t  l i m e  w a s  n o t  t h a t  w o r k e r s  w e r e  

n o t  p a i d  a  f a i r  w a g e ,  b u t  t h a t  t h e r e  w a s  n o  w o r k  a v a i l a b l e  

a t  any w a g e .

W h e n  t h e  C o u r t  f i n a l ly  r e c o g n i z e d  i t s  e r r o r  i n  West 
Coast Hotel, i l  d id  n o t  e n g a g e  in  t h e  post hoc r a t i o n a l ­

i z a t i o n  l h a t  t h e  j o i n t  o p i n i o n  a t t r i b u t e s  t o  it  t o d a y ;  i t  d id  

n o t  s t a t e  t h a t  Lochncr h a d  b e e n  b a s e d  o n  a n  e c o n o m i c  

v i e w  t h a t  h a d  f a l l e n  i n t o  d i s f a v o r ,  a n d  l h a t  i t  t h e r e f o r e  

s h o u l d  b e  o v e r r u l e d .  C l i i e f  J u s t i c e  H u g h e s  i n  h i s  o p i n i o n  

f o r  th e  C o u r t  s i m p l y  r e c o g n i z e d  w h a t  J u s t i c e  H o l m e s  h a d  

p r e v i o u s l y  r e c o g n i z e d  in  h i s  Lochncr d i s s e n t ,  t h a t  " th e  

C o n s t i t u t i o n  d o c s  n o t  s p e a k  o f  f r e e d o m  o f  c o n t r a c t . "  West 
Coast Hotel Co. v. Parrish, 300 U.S. at 391; Lochncr v. 

New York, supra, at 75 ( H o l m e s ,  [ * 9 6 2 ]  J . ,  d i s s e n t i n g )  

( " [ A ]  c o n s t i t u t i o n  is  n o t  i n t e n d e d  t o  e m b o d y  a  p a r t i c u l a r  

e c o n o m i c  t h e o r y ,  w h e t h e r  o f  p a t e r n a l i s m  a n d  t h e  o r g a n i c  

r e l a t i o n  o f  t h e  c i t i z e n  t o  t h e  S l a t e  o r  o f  laissez fairc"). 
A l t h o u g h  t h e  C o u r t  d i d  a c k n o w l e d g e  in  t h e  lx s t  p a r a g r a p h  

o f  i t s  o p i n i o n  ( h e  s t a t e  o f  a f f a i r s  d u r i n g  t h e  t h e n - c u r r e n t  

D e p r e s s i o n ,  t h e  t h e m e  o f  t h e  o p i n i o n  i s  l h a t  t h e  C o u r t  

h a d  b e e n  m i s t a k e n  a s  a  m a t t e r  o f  c o n s t i t u t i o n a l  l a w  w h e n  

i t  e m b r a c e d  " f r e e d o m  o f  c o n t r a c t "  3 2  y e a r s  p r e v i o u s l y .

T h e  j o i n t  o p i n i o n  a l s o  a g r e e s  t h a t  t h e  C o u r t  a c t e d  

p r o p e r l y  in  r e j e c t i n g  t h e  d o c t r i n e  o f  " s e p a r a t e  b u t  e q u a l "  

in  Brown. In  f a c t ,  t h e  o p i n i o n  l a u d s  Brown i n  c o m p a r ­

i n g  i t  t o  Roe. Ante, 505 U.S. at 867. T h i s  i s  s t r a n g e ,  in  

t h a t  u n d e r  t h e  o p i n i o n 's  " l e g i t i m a c y "  p r i n c i p l e  t h e  C o u r t  

w o u l d  s e e m i n g l y  h a v e  b e e n  f o r c e d  t o  a d h e r e  t o  i t s  e r r o ­

n e o u s  d e c i s i o n  in  Plcssy b e c a u s e  o f  i t s  " i n t e n s e l y  d i v i ­

s iv e "  [ * * 2 8 6 5 ]  c h a r a c t e r .  T o  u s ,  a d h e r e n c e  t o  R o e  to d a y
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u n d e r  th e  g u i s e  o f  " l e g i t i m a c y "  w o u l d  s c e n t  t o  r e s e m b l e  

m o r e  c l o s e l y  a d h e r e n c e  to  Plcssy o n  th e  [ * * * 7 7 1 ]  s a m e  

g r o u n d .  F o r t u n a t e l y ,  t h e  C o u r t  d id  n o t  c h o o s e  th a t  o p t i o n  

in  Brown, a n d  i n s t e a d  f r a n k l y  r e p u d i a t e d  Plcssy. T h e  j o i n t  

o p i n i o n  c o n c l u d e s  t h a t  s u c h  r e p u d i a t i o n  w a s  j u s t i f i e d  o n l y  

b e c a u s e  o f  n e w l y  d i s c o v e r e d  e v i d e n c e  t h a t  s e g r e g a t i o n  

h a d  t h e  e f f e c t  o f  t r e a t i n g  o n e  r a c e  a s  i n f e r i o r  t o  a n o t h e r .  

B u t  it  c a n  h a r d l y  b e  a r g u e d  th a t  t h i s  w a s  n o t  u r g e d  u p o n  

t h o s e  w h o  d e c i d e d  Plcssy, a s  J u s t i c e  H a r l a n  o b s e r v e d  in  

h i s  d i s s e n t  t h a t  t h e  l a w  a t  i s s u e  " p u t s  t h e  b r a n d  o f  s e r v i t u d e  

a n d  d e g r a d a t i o n  u p o n  a  l a r g e  c l a s s  o f  o u r  f c l l o w - c i l i z c n s ,  

o u r  e q u a l s  b e f o r e  t h e  l a w ."  Plcssy v. Ferguson, 163 U.S. 
at 562. It i s  c l e a r  t h a t  t h e  s a m e  a r g u m e n t s  m a d e  b e f o r e  

t h e  C o u r t  i n  Brown w e r e  m a d e  in  Plcssy a s  w e l l .  T h e  

C o u r t  in  Brown s i m p l y  r e c o g n i z e d ,  a s  J u s t i c e  H a r l a n  h a d  

r e c o g n i z e d  b e f o r e h a n d ,  t h a t  th e  F o u r t e e n t h  A m e n d m e n t  

d o e s  n o t  p e r m i t  r a c i a l  s e g r e g a t i o n .  T h e  r u l e  o f  Brown is  

n o t  t i e d  t o  p o p u l a r  o p i n i o n  a b o u t  t h e  e v i l s  o f  s e g r e g a t i o n ;  

i t  i s  a  j u d g m e n t  t h a t  I h e  E q u a l  P r o t e c t i o n  C l a u s e  d o c s  n o l  

p e r m i t  r a c i a l  s e g r e g a t i o n ,  n o  m a t t e r  w h e t h e r  t h e  p u b l i c  

m i g h t  c o m e  lo  b e l i e v e  t h a t  i t  i s  b e n e f i c i a l .  O n  t h a t 'g r o u n d  

it  s t a n d s ,  a n d  o n  l h a t  g r o u n d  [ * 9 6 3 ]  a l o n e  t h e  C o u r t  w a s  

j u s t i f i e d  in  p r o p e r l y  c o n c l u d i n g  t h a t  th e  Plcssy C o u r t  h a d  

e n r c d .

T h e r e  i s  a l s o  a  s u g g e s t i o n  in  t h e  j o i n t  o p i n i o n  t h a t  t h e  

p r o p r i e t y  o f  o v e r r u l i n g  a  " d iv i s i v e "  d e c i s i o n  d e p e n d s  in  

p a r t  o n  w h e t h e r  “ m o s t  p e o p l e "  w c u l d  n o w  a g r e e  t h a t  it 

s h o u l d  b e  o v e r r u l e d .  E i t h e r  t h e  d e m i s e  o f  o p p o s i t i o n  o r  i t s  

p r o g r e s s i o n  to  s u b s t a n t i a l  p o p u l a r  a g r e e m e n t  a p p a r e n t l y  

i s  r e q u i r e d  l o  a l l o w  th e  C o u r t  lo  r e c o n s i d e r  a  d i v i s i v e  d e ­

c i s i o n .  H o w  s u c h  a g r e e m e n t  w o u l d  b e  a s c e r t a i n e d ,  s h o r t  

o f  a  p u b l i c  o p i n i o n  p o l l ,  t h e  j o i n t  o p i n i o n  d o e s  n o t  s a y .  

B u t  s u r e l y  e v e n  t h e  s u g g e s t i o n  i s  t o t a l l y  a t  w a r  w i t h  t h e  

i d e a  o f  " l e g i t i m a c y "  in  w h o s e  n a m e  it  i s  i n v o k e d .  T h e  

J u d i c i a l  B r a n c h  d e r i v e s  i t s  l e g i t i m a c y ,  n o t  f r o m  f o l l o w ­

i n g  p u b l i c  o p i n i o n ,  b u t  f r o m  d e c i d i n g  b y  i t s  b e s t  l i g h t s  

w h e t h e r  l e g i s l a t i v e  e n a c t m e n t s  o f  t h e  p o p u l a r  b r a n c h e s  o f  

G o v e r n m e n t  c o m p o r t  w i t h  i h e  C o n s t i t u t i o n .  T h e  d o c t r i n e  

o f  stare decisis i s  a n  a d j u n c t  i f  t h i s  d u ty ,  a n d  s h o u l d  b e  

n o  m o r e  s u b j e c t  l o  t h e  v a g a r i e s  o f  p u b l i c  o p i n i o n  t h a n  is  

t h e  b a s i c  j u d i c i a l  t a s k .

T h e r e  a r c  o t h e r  r e a s o n s  w h y  th e  j o i n t  o p i n i o n 's  d i s c u s ­

s io n  o f  l e g i t i m a c y  is  u n c o n v i n c i n g  a s  w e l l .  I n  a s s u m i n g  

t h a t  t h e  C o u r t  i s  p e r c e i v e d  a s  " s u r r e n d e r i n g  to  p o l i t i c a l  

p r e s s u r e "  w h e n  i l  o v e r r u l e s  a  c o n t r o v e r s i a l  d e c i s i o n ,  ante, 
505 U.S. at 867, t h e  j o i n t  o p i n i o n  f o r g e t s  t h a t  t h e r e  a r e  t w o  

s i d e s  t o  a n y  c o n t r o v e r s y .  T h e  j o i n t  o p i n i o n  a s s e r t s  l h a t ,  in  

o r d e r  t o  p r o t e c t  i t s  l e g i t i m a c y ,  th e  C o u r t  m u s t  r e f r a i n  f r o m  

o v e r r u l i n g  a  c o n t r o v e r s i a l  d e c i s i o n  l e s t  i t  b e  v i e w e d  a s  f a ­

v o r i n g  t h o s e  w h o  o p p o s e  t h e  d e c i s i o n .  B u t  a  d e c i s i o n  to  

adhere t o  p r i o r  p r e c e d e n t  i s  s u b j e c t  t o  th e  s a m e  c r i t i c i s m ,  

f o r  in  s u c h  a  c a s e  o n e  c a n  e a s i l y  a r g u e  t h a t  t h e  C o u r t  i s  

r e s p o n d i n g  t o  t h o s e  w h o  h a v e  d e m o n s t r a t e d  in  f a v o r  o f

t h e  o r i g i n a l  d e c i s i o n .  T h e  d e c i s i o n  in  Roc h a s  e n g e n d e r e d  

l a r g e  d e m o n s t r a t i o n s ,  i n c l u d i n g  r e p e a t e d  m a r c h e s  o n  th i s  

C o u r t  a n d  o n  C o n g r e s s ,  b o t h  i n  o p p o s i t i o n  lo  a n d  in  s u p ­

p o r t  o f  t h a t  o p i n i o n .  A  d e c i s i o n  e i t h e r  w a y  o n  Roe c a n  

t h e r e f o r e  b e  p e r c e i v e d  a s  f a v o r i n g  o n e  g r o u p  o r  th e  o th e r .  

B u t  t l i i s  p e r c e i v e d  d i l e m m a  a r i s e s  o n l y  i f  o n e  a s s u m e s ,  a s  

t h e  j o i n t  o p i n i o n  d o c s ,  t h a t  th e  C o u r t  [ * 9 6 4 ]  s h o u l d  m a k e  

i t s  d e c i s i o n s  w i t h  [ * * * 7 7 2 ]  a  v i e w  to w a r d  s p e c u l a t i v e  

p u b l i c  p e r c e p t i o n s .  I f  o n e  a s s u m e s  i n s t e a d ,  a s  t h e  C o u r t  

s u r e l y  d i d  in  b o t h  Brown a n d  West Coast Hotel, l h a t  th e  

C o u r t 's  l e g i t i m a c y  i s  e n h a n c e d  b y  f a i t h f u l  i n t e r p r e t a t i o n  

o f  th e  C o n s t i t u t i o n  i r r e s p e c t i v e  o f  p u b l i c  o p p o s i t i o n ,  s u c h  

s e l f - e n g e n d e r e d  d i f f i c u l t i e s  m a y  b e  p u t  t o  o n e  s i d e .

Roc i s  n o t  t h i s  C o u r t 's  o n l y  d e c i s i o n  t o  g e n e r a t e  c o n ­

f l i c t .  O u r  d e c i s i o n s  in  s o m e  r e c e n t  c a p i t a l  c a s e s ,  a n d  in  

Bowers v. Hardwick, 478 U.S. 186, 92 L  Ed. 2d 140, 
106 S. Ct. 2841 (1986), h a v e  a l s o  e n g e n d e r e d  d e m o n s t r a ­

t i o n s  in  o p p o s i t i o n .  T l i c  j o i n t  o p i n i o n 's  m e s s a g e  to  s u c h  

p r o t e s t e r s  a p p e a r s  l o  b e  t h a t  t h e y  m u s t  c e a s e  t h e i r  a c t i v i ­

t i e s  in  o r d e r  t o  s e r v e  t h e i r  c a u s e ,  b e c a u s e  t h e i r  [ * * 2 S 6 6 ]  

p r o t e s t s  w i l l  o n l y  c e m e n t  in  p l a c e  a  d e c i s i o n  w h i c h  b y  

n o r m a l  s t a n d a r d s  o f  stare decisis s h o u l d  b e  r e c o n s i d e r e d .  

N e a r l y  a  c e n t u r y  a g o ,  J u s t i c e  D a v i d  J .  B r e w e r  o f  th i s  

C o u r t ,  in  a n  a r t i c l e  d i s c u s s i n g  c r i t i c i s m  o f  i t s  d e c i s i o n s ,  

o b s e r v e d  t h a t  " m a n y  c r i t i c i s m s  m a y  b e ,  l i k e  t h e i r  a u ­

th o r s ,  d e v o i d  o f  g o o d  t a s t e ,  b u t  b e t t e r  a l l  s o r t s  o f  c r i t i c i s m  

t h a n  n o  c r i t i c i s m  a t  a l l . "  J u s t i c e  B r e w e r  o n  " T h e  N a t i o n 's  

A n c h o r , "  57 Albany L  J. 166, 169 (1898). T h i s  w a s  g o o d  

a d v i c e  t o  th e  C o u r t  t h e n ,  a s  i t  i s  t o d a y .  S t r o n g  a n d  o f t e n  

m i s g u i d e d  c r i t i c i s m  o f  a  d e c i s i o n  s h o u l d  n o t  r e n d e r  th e  

d e c i s i o n  i m m u n e  f r o m  r e c o n s i d e r a t i o n ,  l e s t  a  f e t i s h  f o r  

l e g i t i m a c y  p e n a l i z e  f r e e d o m  o f  e x p r e s s i o n .

T h e  e n d  r e s u l t  o f  t h e  j o i n t  o p i n i o n 's  p a e a n s  o f  p r a i s e  

f o r  l e g i t i m a c y  is  t h e  e n u n c i a t i o n  o f  a  b r a n d  n e w  s t a n d a r d  

f o r  e v a l u a t i n g  s t a t e  r e g u l a t i o n  o f  a  w o m a n 's  r i g h t  t o  a b o r ­

t i o n  —  th e  " u n d u e  b u r d e n "  s t a n d a r d .  A s  i n d i c a t e d  a b o v e ,  

Roc v. Wade a d o p t e d  a  " f u n d a m e n t a l  r i g h t "  s t a n d a r d  u n ­

d e r  w h i c h  s t a t e  r e g u l a t i o n s  c o u l d  s u r v i v e  o n l y  i f  t h e y  m e t  

th e  r e q u i r e m e n t  o f  " s t r i c t  s c r u t i n y . "  W h i l e  w c  d i s a g r e e  

w i t h  t h a t  s t a n d a r d ,  i t  a t  l e x s t  h a d  a  r e c o g n i z e d  b a s i s  in  

c o n s t i t u t i o n a l  l a w  a t  t h e  t i m e  Roc w a s  d e c i d e d .  T h e  s a m e  

c a n n o t  b e  s a id  T or t h e  " u n d u e  b u r d e n "  s t a n d a r d ,  w h i c h  is  

c r e a t e d  l a r g e l y  o u t  o f  w h o l e  c l o t h  b y  th e  a u t h o r s  o f  th e  

j o i n t  o p i n i o n .  I t  i s  a  s t a n d a r d  w h i c h  e v e n  t o d a y  d o e s  n o t  

c o m m a n d  t h e  s u p p o r t  o f  a  m a j o r i t y  o f  t h i s  C o u r t .  A n d  it  

w i l l  n o t ,  w c  b e l i e v e ,  r e s u l t  [ * 9 6 5 ]  i n  t h e  s o r t  o f  " s i m p l e  

l i m i t a t i o n , "  e a s i l y  a p p l i e d ,  w h i c h  t h e  j o i n t  o p i n i o n  a n t i c ­

i p a t e s .  Ante, 505 U.S. at S55. In  s u m ,  i t  i s  a  s t a n d a r d  

w h i c h  is  n o t  b u i l t  t o  l a s t .

I n  e v a l u a t i n g  u b o r t i o n  r e g u l a t i o n s  u n d e r  t h a t  s t a n d a r d  

j u d g e s  w i l l  h a v e  to  d e c i d e  w h e t h e r  th e y  p l a c e  a  " s u b s t a n ­

t i a l  o h s l a c l c "  in  t h e  p a t h  o f  a  w o m a n  s e e k i n g  a n  a b o r t i o n .
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Ante, 505 U.S. at 877. In  t h a t  t h i s  s t a n d a r d  i s  b a s e d  e v e n  

m o r e  o n  a  j u d g e 's  s u b j e c t i v e  d e t e r m i n a t i o n s  t h a n  w a s  th e  

t r i m e s t e r  f r a m e w o r k ,  t h e  s t a n d a r d  w i l l  d o  n o t h i n g  to  p r e ­

v e n t  " j u d g e s  f r o m  r o a m i n g  a t  l a r g e  in  t h e  c o n s t i t u t i o n a l  

f i e ld "  g u i d e d  o n l y  b y  t h e i r  p e r s o n a l  v i e w s .  Griswold v. 
Connecticut, 381 U.S. at 502 ( H a r l a n ,  J „  c o n c u r r i n g  in  

j u d g m e n t ) .  B e c a u s e  th e  u n d u e  b u r d e n  s t a n d a r d  i s  p l u c k e d  

f r o m  n o w h e r e ,  t h e  q u e s t i o n  o f  w h a t  i s  a  " s u b s t a n t i a l  o b -  

s t :  l e "  t o  a b o r t i o n  w i l l  u n d o u b t e d l y  e n g e n d e r  a  v a r i e t y  o f  

c o n f l i c t i n g  v i e w s .  F o r  e x a m p l e ,  i n  t h e  v e r y  m a t t e r  b e f o r e  

u s  n o w , t h e  a u t h o r s  o f  t h e  j o i n t  o p i n i o n  w o u l d  u p h o l d  

P e n n s y l v a n i a 's  2 4 - h o u r  w a i t i n g  p e r i o d ,  c o n c l u d i n g  lh a t  a  

" p a r t i c u l a r  b u r d e n "  o n  s o m e  w o m e n  is  n o t  a  s u b s t a n t i a l  

o b s t a c l e .  Ante, 505 U.S. at 887. B u t  t h e  a u t h o r s  w o u ld  

a t  t h e  s a m e  t i m e  s t r i k e  d o w n  P e n n s y l v a n i a ' s  [ * * * 7 7 3 ]  

s p o u s a l  n o t i c e  p r o v i s i o n ,  a f t e r  f m d i n j  t h a t  in  a  " l a r g e  f r a c ­

t i o n "  o f  e a s e s  t h e  p r o v i s i o n  w i l l  b e  a  s u b s t a n t i a l  o b s t a c l e .  

Ante, 505 U.S. at 895. A n d ,  w h i l e  t h e  a u t h o r s  c o n c l u d e  

t h a t  t h e  i n f o r m e d  c o n s e n t  p r o v i s i o n s  d o  n o t  c o n s t i t u t e  a n  

" u n d u e  b u r d e n , "  J U S T I C E  S T E V E N 'S  w o u l d  h o l d  t h a t  

th e y  d o .  Ante, 505 U.S. at 920-922.

F u r t h e r m o r e ,  w h i l e  s t r i k i n g  d o w n  t h e  s p o u s a l  notice 
r e g u l a t i o n ,  t h e  j o i n t  o p i n i o n  w o u l d  u p h o l d  a  p a r e n t a l  con­
sent r e s t r i c t i o n  th a t  c e r t a i n l y  p l a c e s  v e r y  s u b s t a n t i a l  o b ­

s t a c l e s  in  t h e  p a t h  o f  a  m i n o r 's  a b o r t i o n  c h o i c e .  T h e  j o i n t  

o p i n i o n  i s  f o r t h r i g h t  in  a d m i t t i n g  t h a t  i t  d r a w s  th i s  d i s ­

t i n c t i o n  b a s e d  o n  a  p o l i c y  j u d g m e n t  l h a t  p a r e n t s  w i l l  

h a v e  t h e  b e s t  i n t e r e s t s  o f  t h e i r  c h i l d r e n  a t  h e a r t ,  w h i l e  

t h e  s a m e  i s  n o t  n e c e s s a r i l y  t r u e  o f  h u s b a n d s  a s  t o  t h e i r  

w i v e s .  Ante, 505 U.S. at 895. T h i s  m a y  o r  m a y  n o t  b e  

» c o r r e c t  j u d g m e n t ,  b u t  i t  i s  q u i n t e s s e n t i a l ^  a  l e g i s l a t i v e  

o n e .  T h e  " u n d u e  b u r d e n ” i n q u i r y  d o c s  n o t  i n  a n y  w a y  s u p ­

p l y  t h e  d i s t i n c t i o n  b e t w e e n  p a r e n t a l  c o n s e n t  a n d  [ * 9 6 6 ]  

s p o u s a i  c o n s e n t  w h i c h  t h e  j o i n t  o p i n i o n  a d o p t s .  D e s p i t e  

t h e  e f f o r t s  o f  t h e  j o i n t  o p i n i o n ,  t h e  u n d u e  b u r d e n  s t a n ­

d a r d  p r e s e n t s  n o t h i n g  m o r e  w o r k a b l e  t h a n  t h e  t r i m e s t e r  

f r a m e w o r k  w h i c h  i t  d i s c a r d s  t o d a y .  U n d e r  t h e  g u i s e  o f  

t h e  C o n s t i t u t i o n ,  t h i s  C o u r t  w i l l  s t i l l  i m p a r t  i t s  o w n  p r e f ­

e r e n c e s  o n  t h e  S t a l e s  i n  t h e  f o r m  o f  a  c o m p l e x  a b o r t i o n  

c o d e .

T h e  s u m  o f  t h e  j o i n t  o p i n i o n 's  l a b o r s  in  t h e  n a m e  

o f  stare decisis a n d  " l e g i t i m a c y "  i s  t h i s :  Roe v. Wade 
s t a n d s  a s  a  s o r t  o f  j u d i c i a l  P o t e m k i n  V i l l a g e ,  w h i c h  m a y  

b e  p o i n t e d  o u t  [ * * 2 8 6 7 ]  t o  p a s s e s - b y  a s  a  m o n u m e n t  

t o  th e  i m p o r t a n c e  o f  a d h e r i n g  t o  p r e c e d e n t .  B u t  b e h i n d  

th e  f a c a d e ,  a n  e n t i r e l y  n e w  m e t h o d  o f  a n a l y s i s ,  w i t h o u t  

a n y  r o o t s  i n  c o n s t i t u t i o n a l  l a w ,  i s  i m p o r t e d  l o  d e c i d e  th e  

c o n s t i t u t i o n a l i t y  o f  s t a t e  l a w s  r e g u l a t i n g  a b o r t i o n .  N e i t h e r  

stare decisis n o r  " l e g i t i m a c y ” a r c  t r u l y  s e r v e d  b y  s u c h  a n  

e f f o r t .

W c  h a v e  s t a t e d  a b o v e  o u r  b e l i e f  t h a t  t h e  C o n s t i t u t i o n  

d o c s  n u t  s u b j e c t  s t a l e  a b o r t i o n  r c g u l a l i o n s  t o  h e i g h t e n e d

s c r u t i n y .  A c c o r d i n g l y ,  w e  th i n k  t h a t  th e  c o r r e c t  a n a l y s i s  

i s  l h a t  s e t  f o r t h  b y  t h e  p l u r a l i t y  o p i n i o n  in  Webster. A  

w o m a n 's  i n t e r e s t  i n  h a v i n g  a n  a b o r t i o n  i s  a  f o r m  o f  l i b ­

e r t y  p r o t e c t e d  b y  t h e  D u e  P r o c e s s  C l a u s e ,  b u t  S t a l e s  m a y  

r e g u l a t e  a b o r t i o n  p r o c e d u r e s  i n  w a y s  r a t i o n a l l y  r e l a t e d  to  

a  l e g i t i m a t e  s t a t e  i n t e r e s t .  Williamson v. Lee Optical o f  
Oklahoma, Inc., 348 U.S. 483, 491, 99 L  Ed. 563, 75 S. 
Ct. 461 (1955); c f .  Stanley v. Illinois, 405 U.S. 645, 651- 
653,31L  Ed. 2d551,92 S. Ct. 1208(1972). W i th  th i s  r u l e  

in  m i n d ,  w e  e x a m i n e  e a c h  o f  t h e  c h a l l e n g e d  p r o v i s i o n s .

I l l

A

S e c t i o n  3 2 0 5  o f  th e  A c t  i m p o s e s  c e r t a i n  r e q u i r e m e n t s  

r e l a t e d  t o  t h e  i n f o r m e d  c o n s e n t  o f  a  w o m a n  s e e k i n g  

a n  a b o r t i o n .  1 8  P a .  C o n s .  S l a t .  § 3 2 0 5  ( 1 9 9 0 ) .  S e c t i o n  

3 2 0 5 ( a ) (  1 ) r e q u i r e s  t h a t  t h e  r e f e r r i n g  o r  p e r f o r m i n g  p h y s i ­

c i a n  m u s t  i n f o r m  a  w o m a n  c o n t e m p l a t i n g  a n  a b o r t i o n  o f

( i )  t h e  n a t u r e  o f  t h e  p r o c e d u r e  a n d  th e  r i s k s  a n d  a l t e r n a ­

t i v e s  l h a t  a  r e a s o n a b l e  p a t i e n t  w o u l d  f in d  m a t e r i a l ;  ( i i )  

th e  f e t u s '  p r o b a b l e  g e s t a t i o n a l  [ * 9 6 7 ]  a g e ;  a n d  ( i i i )  t h e  

m e d i c a l  r i s k s  i n v o l v e d  in  c a r r y i n g  h e r  p r e g n a n c y  to  t e r m .  

S e c t i o n  3 2 0 5 ( a ) ( 2 )  r e q u i r e s  a  p h y s i c i a n  o r  a  n o n p h y s i c i a n  

c o u n s e l o r  to  i n f c  m i  th e  w o m a n  t h a t  ( i )  t h e  s t a t e  h e a l t h  d e ­

p a r t m e n t  p u b l i s h e s  f r e e  [ * * * 7 7 4 ]  m a t e r i a l s  d e s c r i b i n g  

th e  f e t u s  a t  d i f f e r e n t  s t a g e s  a n d  l i s t i n g  a b o r t i o n  a l t e r n a ­

t i v e s ;  ( i i )  m e d i c a l  a s s i s t a n c e  b e n e f i t s  m a y  b e  a v a i l a b l e  

f o r  p r e n a t a l ,  c h i l d b i r t h ,  a n d  n e o n a t a l  c a r c ;  a n d  ( i i i )  t h e  

c h i l d ’s  f a t h e r  i s  l i a b l e  f o r  c h i l d  s u p p o r t .  T h e  A c t  u l s o  i m ­

p o s e s  a  2 4 - h o u r  w a i t i n g  j i c r i o d  b e t w e e n  th e  t i m e  lh a t  t h e  

w o m a n  r e c e i v e s  t h e  r e q u i r e d  i n f o r m a t i o n  a n d  t h e  t i m e  

t h a t  t h e  p h y s i c i a n  i s  a l l o w e d  t o  p e r f o r m  t h e  a b o r t i o n .  S e e  

A p p e n d i x  t o  o p i n i o n  o f  O 'C O N N O R ,  K E N N E D Y , a n d  

S O U T E R ,  J J . ,  ante, 505 U.S. al 902-904.

T l i i s  C o u r t  h a s  h e l d  t h a t  i t  i s  c e r t a i n l y  w i th i n  th e  

p r o v i n c e  o f  t h e  S t a t e s  t o  r e q u i r e  a  w o m a n 's  v o l u n t a r y  

a n d  i n f o m i c d  c o n s e n t  t o  a n  a b o r t i o n .  S e c  Thornburgh 
v. American College o f Obstetricians and Gynecologists, 
476 U.S. at 760. H e r e ,  P e n n s y l v a n i a  s e e k s  t o  f u r t h e r  i t s  

l e g i t i m a t e  i n t e r e s t  i n  o b t a i n i n g  i n f o n n e d  c o n s e n t  b y  e n ­

s u r i n g  t h a t  e a c h  w o m a n  " i s  a w a r e  n o l  o n l y  o r  th e  r e a s o n s  

f o r  h a v i n g  a n  a b o r t i o n ,  b u t  a l s o  o f  t h e  r i s k s  a s s o c i a t e d  

w i t h  a n  a b o r t i o n  a n d  t h e  a v a i l a b i l i t y  o f  a s s i s t a n c e  t h a t  

m i g h t  m a k e  t h e  a l t e r n a t i v e  o f  n o r m a l  c h i l d b i r t h  m o r e  a t ­

t r a c t i v e  t h a n  it  m i g h t  o t h e r w i s e  a p p e a r . ” Id., at 798-799 
( W H I T E .  J „  d i s s e n t i n g ) .

[ * * * L E i l H R 2 C ]  [ 2 C ] W c  c o n c l u d e  th a t  th i s  p r o v i s i o n  

o f  t h e  s t a t u t e  i s  r a t i o n a l l y  r e l a t e d  t o  th e  S t a t e 's  i n t e r e s t  in  

a s s u r i n g  th a t  a  w o m a n 's  c o n s e n t  t o  a n  a b o r t i o n  b e  a  f u l l y  

i n f o r m e d  d e c i s i o n .

Section 3205(a)(1) requires a physician to disclose
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c e r t a i n  i n f o r m a t i o n  a b o u t  t h e  a b o r t i o n  p r o c e d u r e  a n d  i t s  

r i s k s  a n d  a l t e r n a t i v e s .  T h i s  r e q u i r e m e n t  i s  c e r t a i n l y  n o  

l a r g e  b u r d e n ,  a s  t h e  C o u r t  o f  A p p e a l s  f o u n d  t h a t  " t h e  

r e c o r d  s h o w s  l h a t  th e  c l i n i c s ,  w i th o u t  e x c e p t i o n ,  i n s i s t  o n  

p r o v i d i n g  th i s  i n f o r m a t i o n  t o  s v o m c n  b e f o r e  a n  a b o r t i o n  i s  

p e r f o r m e d . "  947 F.2d at 703. W c  a r c  o f  t h e  v i e w  t h a t  t l i i s  

i n f o r m a t i o n  " c l e a r l y  i s  r e l a t e d  t o  m a t e r n a l  h e a l t h  a n d  to  

t h e  S t a t e 's  l e g i t i m a t e  p u r p o s e  in  r e q u i r i n g  i n f o r m e d  c o n ­

s e n t . "  Akmn  v. [ * 9 6 8 ]  Akmn Center fo r  Reproductive 
Health, Inc., 462 U.S. at 446. A n  a c c u r a t e  d e s c r i p t i o n  

o f  t h e  g e s t a t i o n a l  a g e  o f  th e  f e t u s  a n d  o f  t h e  r i s k s  i n ­

v o lv e d  in  c a r r y i n g  a  c h i l d  t o  t e r m  h e l p s  t o  f u r t h e r  b o t h  

t h o s e  i n t e r e s t s  a n d  th e  S t a l e 's  l e g i t i m a t e  i n t e r e s t  i n  u n ­

b o m  h u m a n  l i f e .  S e e  id., at 445-446, n.37 ( r e q u i r e d  d i s ­

c l o s u r e  o f  g e s t a t i o n a l  a g e  o f  t h e  f e t u s  " c e r t a i n l y  is  n o t  

o b j e c t i o n a b l e " ) .  A l t h o u g h  p e t i t i o n e r s  c o n t e n d  t h a t  i t  i s  

u n r e a s o n a b l e  f o r  th e  S t a t e  t o  r e q u i r e  t h a t  a  p h y s i c i a n ,  a s  

[ * * 2 8 6 S ]  o p p o s e d  to  a  n o n p h y s i c i a n  c o u n s e l o r ,  d i s c l o s e  

t h i s  i n f o r m a t i o n ,  w c  a g r e e  w i t h  t h e  C o u r t  o f  A p p e a l s  t h a t  

a  S t a t e  " m a y  r a t i o n a l l y  d e c i d e  t h a t  p h y s i c i a n s  a r c  b e t ­

t e r  q u a l i f i e d  t h a n  c o u n s e l o r s  t o  im p a r t  t h i s  i n f o r m a t i o n  

a n d  a n s w e r  q u e s t i o n s  a b o u t  t h e  m e d ic a l  a s p e c t s  o f  th e  

a v a i l a b l e  a l t e r n a t i v e s . "  947 F.2d at 704.

S e c t i o n  3 2 0 5 ( a ) ( 2 )  c o m p e l s  th e  d i s c l o s u r e ,  b y  a  p h y s i ­

c i a n  o r  a  c o u n s e l o r ,  o f  i n f o r m a t i o n  c o n c e r n i n g  t h e  a v a i l ­

a b i l i t y  o f  p a t e r n a l  c h i ld  s u p p o r t  a n d  s t a t e - f u n d e d  a l t e r ­

n a t i v e s  i f  t h e  w o m a n  d e c i d e s  t o  p r o c e e d  w i t h  h e r  p r e g ­

n a n c y .  H e r e  a g a i n ,  th e  C o u r t  o f  A p p e a l s  o b s e r v e d  t h a t  

" t h e  r e c o r d  i n d i c a t e s  t h a t  m o s t  c l i n i c s  a l r e a d y  r e q u i r e  t h a t  

a  c o u n s e l o r  c o n s u l t  in  p e r s o n  w i t h  th e  w o m a n  a b o u t  a l ­

t e r n a t i v e s  t o  a b o r t i o n  b e f o r e  t h e  a b o r t i o n  i s  p e r f o r m e d . "  

Id., at 704-705. A n d  p e t i t i o n e r s  d o  n o t  c l a i m  t h a t  th e  

i n f o r m a t i o n  r e q u i r e d  to  b e  d i s c l o s e d  b y  s t a t u t e  i s  in  a n y  

w a y  f a l s e  [ * * * 7 7 5 ]  o r  i n a c c u r a t e ;  i n d e e d ,  t h e  C o u r t  

o f  A p p e a l s  f o u n d  i t  t o  l>c " r e l e v a n t ,  a c c u r a t e ,  a n d  n o n ­

i n f l a m m a t o r y . "  Id., at 705. W e  c o n c l u d e  t h a t  th i s  r e q u i r e d  

p r e s e n t a t i o n  o f  " b a l a n c e d  i n f o r m a t i o n "  i s  r a t i o n a l l y  r e ­

l a t e d  t o  t h e  S t a l e 's  l e g i t i m a t e  i n t e r e s t  i n  e n s u r i n g  l h a t  

t h e  w o m a n 's  c o n s e n t  i s  t r u l y  i n f o r m e d ,  Thornburgh v. 
American College o f Obstetricians and Gynecologists, 
476 U.S. at S30 ( O 'C O N N O R ,  J . ,  d i s s e n t i n g ) ,  a n d  in  

a d d i t i o n  f u r t h e r s  t h e  S t a t e 's  i n t e r e s t  i n  p r e s e r v i n g  u n b o r n  

l i f e .  T h a t  t h e  i n f o r m a t i o n  m i g h t  c r e a t e  s o m e  u n c e r t a i n t y  

a n d  p e r s u a d e  s o m e  w o m e n  l o  f o r g o  a b o r t i o n s  d o c s  n o t  

l e a d  lo  t h e  c o n c l u s i o n  l h a t  t h e  C o n s t i t u t i o n  f o r b i d s  th e  

p r o v i s i o n  o f  s u c h  i n f o r m a t i o n .  I n d e e d ,  i t  o n l y  d e m o n ­

s t r a t e s  t h a t  t h i s  i n f o n n a t i o n  m i g h t  [ * 9 6 9 ]  v e r y  w e l l  

m a k e  a  d i f f e r e n c e ,  a n d  t h a t  i l  i s  t h e r e f o r e  r e l e v a n t  t o  a  

w o m a n 's  i n f o r m e d  c h o i c e .  C f .  id., at SOI ( W H I T E ,  J . ,  

d i s s e n t i n g )  ( " 1  r  o s t e n s i b l e  o b j e c t i v e  o f  Roc v. Wade is  

n o t  m a x i m i z i n g  t h e  n u m b e r  o f  a b o r t i o n s ,  b u t  m a x i m i z i n g  

c h o i c e " ) .  W c  a c k n o w l e d g e  t h a t  in  Thornburgh t h i s  C o u r t  

s t r u c k  d o w n  i n f o r m e d  c o n s e n t  r e q u i r e m e n t s  s i m i l a r  t o  th e

o n e s  a t  i s s u e  h e r e .  S e c  id., at 760-764. I t  i s  c l e a r ,  h o w ­

e v e r ,  t h a t  w h i l e  t h e  d e t a i l e d  f r a m e w o r k  o f  Roe l e d  lo  th e  

C o u r t 's  i n v a l i d a t i o n  o f  t h o s e  i n f o r m a t i o n a l  r e q u i r e m e n t s ,  

t h e y  " w o u l d  h a v e  b e e n  s u s t a i n e d  u n d e r  a n y  t r a d i t i o n a l  

s t a n d a r d  o f  j u d i c i a l  r e v i e w ,  . . .  o r  f o r  a n y  o t h e r  s u r g i ­

c a l  p r o c e d u r e  e x c e p t  a b o r t i o n . "  Webster v. Reproductive 
Health Services, 492 U.S. a / ^ 7 7 ( p l u r a l i t y  o p i n i o n )  ( c i t ­

i n g  Thornburgh v. American C:.L.ge o f  Obstetricians and 
Gynecologists, 476 U.S. at S02 ( W H I T E ,  J . ,  d i s s e n t i n g ) ;  

id., at 783 ( B u r g e r ,  C .  J . ,  d i s s e n t i n g ) ) .  I n  l i g h t  o f  o u r  

r e j e c t i o n  o f  Roe's " f u n d a m e n t a l  r i g h t "  a p p r o a c h  to  th i s  

s u b j e c t ,  w c  d o  n o t  r e g a r d  Thornburgh a s  c o n t r o l l i n g .

F o r  t h e  s a m e  r e a s o n ,  w c  d o  n o l  f e e l  b o u n d  t o  f o l ­

l o w  t l i i s  C o u r t ' s  p r e v i o u s  h o l d i n g  t h a t  a  S t a t e 's  2 4 - h o u r  

m a n d a t o r y  w a i t i n g  p e r i o d  i s  u n c o n s t i t u t i o n a l .  S e e  Akmn 
v. Akmr, Center fo r  Reproductive Health, Inc., supra, at 
449-45i. P e t i t i o n e r s  a r c  c o r r e c t  t h a t  s u c h  a  p r o v i s i o n  w i l l  

r e s u l t  in  d e l a y s  f o r  s o m e  w o m e n  t h a t  m i g h t  n o t  o t h e r w i s e  

e x i s t ,  t h e r e f o r e  p l a c i n g  a  b u r d e n  o n  t h e i r  l i b e r ty .  B u t  th e  

p r o v i s i o n  in  n o  w a y  p r o h i b i t s  a b o r t i o n s  in d  t h e  i n f o r m e d  

c o n s e n t  a n d  w a i t i n g  p e r i o d  r e q u i r e m e n t s  d o  n o t  a p p l y  in  

t h e  e a s e  o f  a  m e d i c a l  e m e r g e n c y .  S e e  1 8  P a .  C o n s .  S t a t .  § §  

3 2 0 5 ( a ) ,  ( b )  ( 1 9 9 0 ) .  W c  a r c  o f  t h e  v i e w  t h a t ,  i n  p r o v i d i n g  

l i m e  f o r  r e f l e c t i o n  a n d  r e c o n s i d e r a t i o n ,  t h e  w a i t i n g  p e r i o d  

h e l p s  e n s u r e  t h a t  a  w o m a n 's  d e c i s i o n  to  a b o r t  i s  a  w e l l -  

c o n s i d e r e d  o n e ,  a n d  r e a s o n a b l y  f u r t h e r s  t h e  S t a t e 's  l e g i t ­

i m a t e  i n t e r e s t  i n  m a t e r n a l  h e a l t h  a n d  in  t h e  u n b o m  l i f e  

o f  t h e  f e t u s .  I t " i s  s u r e l y  a  s m a l l  c o s t  t o  i m p o s e  t o  e n s u r e  

t h a t  t h e  w o m a n 's  d e c i s i o n  is  w e l l  c o n s i d e r e d  in  l i g h t  o f  

i t s  c e r t a i n  a n d  i r r e p a r a b l e  c o n s e q u e n c e s  [ * 9 7 0 ]  o n  f e t a l  

l i f e ,  a n d  t h e  p o s s i b l e  e f f e c t s  o n  h e i  o w n . ”  462 U.S. at 474 
( O 'C O N N O R ,  J . ,  d i s s e n t i n g ) .

B

[ * * * L E d l I R 4 C ]  [ 4 C ] I n  a d d i t i o n  to  p r o v i d i n g  h e r  o w n  

i n f o r m e d  c o n s e n t ,  b e f o r e  a n  u n c m a n c i p a l c d  w o m a n  u n ­

d e r  t h e  a g e  o f  1 8  m a y  o b t a i n  a n  a b o r t i o n  s h e  [ * * 2 8 6 9 ]  

m u s t  e i t h e r  f u m i s l i  t h e  c o n s e n t  o f  o n e  o f  h e r  p a r e n t s ,  o r  

m u s t  o p t  f o r  [ * * * 7 7 6 ]  t h e  j u d i c i a l  p r o c e d u r e  t h a t  a l l o w s  

h e r  t o  b y p a s s  t h e  c o n s e n t  r e q u i r e m e n t .  U n d e r  t h e  j u d i c i a l  

b y p a s s  o p t i o n ,  a  m i n o r  c a n  o b t a i n  a n  a b o r t i o n  i f  a  s l a t e  

c o u r t  f in d s  t h a t  s h e  i s  c a p a b l e  o f  g i v i n g  h e r  i n f o r m e d  c o n ­

s e n t  a n d  h a s  i n d e e d  g i v e n  s u c h  c o n s e n t ,  or  d e t e r m i n e s  

t h a t  a n  a b o r t i o n  i s  i n  h e r  b e s t  i n t e r e s t s .  R e c o r d s  o f  t h e s e  

c o u r t  p r o c e e d i n g s  a r c  k e p t  c o n f i d e n t i a l .  T h e  A c t  d i r e c t s  

th e  s t a l e  t r i a l  c o u r t  t o  r e n d e r  a  d e c i s i o n  w U h i n  t h r e e  d a y s  

o f  t h e  w o m a n 's  a p p l i c a t i o n ,  a n d  t h e  e n t i r e  p r o c e d u r e ,  i n ­

c l u d i n g  a p p e a l  t o  P e n n s y l v a n i a  S u p e r i o r  C o u r t ,  i s  t o  l a s t  

n o  l o n g e r  t h a n  e i g h t  b u s i n e s s  d a y s .  T h e  p a r e n t a l  c o n s e n t  

r e q u i r e m e n t  d o c s  n o t  a p p l y  i n  t h e  e a s e  o f  a  m e d i c a l  e m e r ­

g e n c y .  1 8  P a .  C o n s .  S t a t .  § 3 2 0 6  ( 1 9 9 0 ) .  S e e  A p p e n d i x  to  

o p i n i o n  o f  O 'C O N N O R ,  K E N N E D Y ,  a n d  S O U T E R .  J J . ,  

ante, 505 U.S. at 904-906.
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T h i s  p r o v i s i o n  is  e n t i r e l y  c o n s i s t e n t  w i t h  t h i s  C o u r t 's  

p r e v i o u s  d e c i s i o n s  i n v o l v i n g  p a r e n t a l  c o n s e n t  r e q u i r e ­

m e n t s .  S e e  Planned Parenthood Assn. o f  Kansas City, 
Mo., Inc. v. Ashcroft, 462 U.S. 476, 76 L  Ed. 2d 733, 
103 S. Ct. 2517 (1983) ( u p h o l d i n g  p a r e n t a l  c o n s e n t  r e ­

q u i r e m e n t  w i th  a  s i m i l a r  j u d i c i a l  b y p a s s  o p t i o n ) ;  Akron 
v. Akron Center fo r  Reproductive Health, Inc., supra, al 
439-440  ( a p p r o v i n g  o f  p a r e n t a l  c o n s e n t  s t a t u t e s  l h a t  i n ­

c l u d e  a  j u d i c i a l  b y p a s s  o p t i o n  a l l o w i n g  a  p r e g n a n t  m i n o r  

l o  " d e m o n s t r a t e  t h a t  s h e  i s  s u f f i c i e n t l y  m a t u r e  t o  m a k e  th e  

a b o r t i o n  d e c i s i o n  h e r s e l f  o r  l h a t .  d e s p i t e  h e r  i m m a t u r i t y ,  

a n  a b o r t i o n  w o u ld  b e  in  h e r  b e s t  i n t e r e s t s " ) ;  Bcllotti v. 

Baiid, 443 U.S. 622, 61 L  Ed. 2d 797, 99 S. Cl. 3035
(1979).

W c  t h i n k  it b e y o n d  d i s p u t e  t h a t  a  S t a l e  " h a s  a  s t r o n g  

a n d  l e g i t i m a t e  i n t e r e s t  in  t h e  w e l f a r e  o f  i t s  y o u n g  c i t i z e n s ,  

w h o s e  i m m a t u r i t y ,  i n e x p e r i e n c e ,  a n d  l a c k  o f  j u d g m e n t  

m a y  s o m e t i m e s  [ * 9 7 1 ]  i m p a i r  t h e i r  a b i l i t y  t o  e x e r c i s e  

t h e i r  r i g h t s  w is e ly ."  Hodgson v. Minnesota, 497 U.S. at 
444  ( o p i n i o n  o f  S T E V E N S ,  J . ) .  A  r e q u i r e m e n t  o f  p a r e n t a l  

c o n s e n t  l o  a b o r t i o n ,  l i k e  m y r i a d  o t h e r  r e s t r i c t i o n s  p l a c e d  

u p o n  m i n o r s  in  o t h e r  c o n t e x t s ,  i s  r e a s o n a b l y  d e s i g n e d  

t o  f u r t h e r  t h i s  i m p o r t a n t  a n d  l e g i t i m a t e  s t a t e  in t e r e s t .  In  

o u r  v ie w ,  i l  i s  e n t i r e l y  " r a t i o n a l  a n d  f a i r  f o r  t h e  S t a l e  lo  

c o n c l u d e  t h a t ,  in  m o s t  i n s t a n c e s ,  t h e  f a m i l y  w i l l  s t r i v e  

l o  g iv e  a  l o n e l y  o r  e v e n  t e r r i f i e d  m i n o r  a d v i c e  t h a t  i s  

b o t h  c o m p a s s i o n a t e  a n d  m a t u r e . "  Ohio v. Akron Center 
for Reproductive Health, 497 U.S. at 520 ( o p i n i o n  o f  

K E N N E D Y ,  J , ) ;  s e e  a l s o  Planned Parenthood o f Ccn'ral 
Mo. v. Danforth, 42S U.S. at 91 ( S t e w a r t ,  J . ,  c o n c u r r i n g )  

( " T h e r e  c a n  b e  l i t t l e  d o u b t  l h a t  t h e  S t a t e  f u r t h e r s  a  c o n s t i ­

t u t i o n a l l y  p e r m i s s i b l e  e n d  b y  e n c o u r a g i n g  a n  u n m a r r i e d  

p r e g n a n t  m i n o r  t o  s e e k  th e  h e l p  a n d  a d v i c e  o f  h e r  p a r e n t s  

i n  m a k i n g  t h e  v e r y  i m p o r t a n t  d e c i s i o n  w h e t h e r  o r  n o t  

to  b e a r  a  c h i l d " ) .  W e  t h u s  c o n c l u d e  t h a t  P e n n s y l v a n i a 's  

p a r e n t a l  c o n s e n t  r e q u i r e m e n t  s h o u l d  b e  u p h e l d .

C

S e c t i o n  3 2 0 9  o f  th e  A c t  c o n t a i n s  t h e  s p o u s a l  n o t i f i ­

c a t i o n  p r o v i s i o n .  I t r e q u i r e s  t h a t ,  b e f o r e  a  p h y s i c i a n  m a y  

p e r f o r m  a n  a b o r t i o n  o n  a  m a r r i e d  w o m a n ,  t h e  w o m a n  

m u s t  s i g n  a  s t a t e m e n t  i n d i c a t i n g  t h a t  s h e  h a s  n o t i f i e d  h e r  

h u s b a n d  o f  h e r  p l a n n e d  [ * * * 7 7 7 ]  a b o r t i o n .  A  w o m a n  is  

n o t  r e q u i r e d  t o  n o t i f y  h e r  h u s b a n d  i f  ( 1 )  h e r  h u s b a n d  i s  n o t  

t h e  f a t h e r ,  ( 2 )  h e r  h u s b a n d ,  a f t e r  d i l i g e n t  e f f o r t ,  c a n n o t  b e  

l o c a t e d ,  ( 3 )  t h e  p r e g n a n c y  i s  t h e  r e s u l t  o f  a  s p o u s a l  s e x u a l  

a s s a u l t  l h a t  h a s  b e e n  r e p o r t e d  lo  th e  a u t h o r i t i e s ,  o r  ( 4 )  th e  

w o m a n  h a s  r e a s o n  t o  b e l i e v e  t h a t  n o t i f y i n g  h e r  h u s b a n d  is  

l i k e l y  t o  r e s u l t  i n  t h e  i n f l i c t i o n  o f  b o d i l y  i n j u r y  u p o n  h e r  

b y  h i m  o r  b y  a n o t h e r  i n d i v i d u a l ,  In  a d d i t i o n ,  a  w o m a n  is  

e x e m p t e d  f r o m  th e  n o t i f i c a t i o n  r e q u i r e m e n t  in  t h e  c a s e  o f  

a  m e d i c a l  e m e r g e n c y .  18  P a .  C o n s .  S t a t .  §  3 2 0 9  ( 1 9 9 0 ) .  

S e e  A p p e n d i x  t o  o p i n i o n  o f  O ’C O N N O R ,  K E N N E D Y ,

a n d  S O U T E R ,  J J . ,  ante, 505 U.S. at 908-909.

[ * 9 7 2 ]  W c  f i r s t  e m p h a s i z e  l h a t  P e n n s y l v a n i a  h a s  n o t  

i m p o s e d  a  s p o u s a l  consent r e q u i r e m e n t  o f  t h e  ty p e  th e  

C o u r t  s t r u c k  d o w n  in  Planned Parenthood o f Central Mo. 
v. Danforth, 428 U.S. at 67-72. M i s s o u r i 's  s p o u s a l  c o n ­

s e n t  p r o v i s i o n  s v a s  i n v a l i d a t e d  in  t h a t  c a s e  b e c a u s e  o f  th e  

C o u r t ' s  v i e w  t h a t  i t  u n c o n s t i t u t i o n a l l y  [ * * 2 8 7 0 ]  g r a n t e d  

t o  t h e  h u s b a n d  " a  v e t o  p o w e r  e x e r c i s a b l e  f o r  a n y  r e a s o n  

w h a t s o e v e r  o r  f o r  n o  r e a s o n  a t  a l l , "  Id., al 71. B u t  the. 

p r o v i s i o n  h e r e  i n v o l v e s  a  m u c h  l e s s  i n t r u s i v e  r e q u i r e m e n t  

o f  s p o u s a l  notification, n o t  c o n s e n t .  S u c h  a  l a w  r e q u i r i n g  

o n l y  n o t i c e  t o  t h e  h u s b a n d  " d o c s  n o t  g iv e  a n y  t h i r d  p a r t y  

t h e  l e g a l  r i g h t  t o  m a k e  t h e  [ w o m a n 's ]  d e c i s i o n  f o r  h e r ,  

o r  t o  p r e v e n t  h e r  f r o m  o b t a i n i n g  a n  a b o r t i o n  s h o u l d  s h e  

c h o o s e  t o  h a v e  o n e  p e r f o r m e d . "  Hodgson v. Minnesota, 
supra, at 496 ( K E N N E D Y ,  J . ,  c o n c u r r i n g  in  j u d g m e n t  

i n  p a r t  a n d  d i s s e n t i n g  in  p a r t ) ;  s e c  H. L  v. Mathcson, 
450 U.S. at 411, n.17. Danforth th u s  d o c s  n o t  c o n t r o l  o u r  

a n a l y s i s .  P e t i t i o n e r s  c o n t e n d  t h a t  i l s h o u l d ,  h o w e v e r ;  t h e y  

a r g u e  t h a t  t h e  r e a l  e f T c c t  o f  s u c h  a  n o t i c e  r e q u i r e m e n t  is  

t o  g i v e  t h e  p o w e r  t o  h u s b a n d s  t o  v e t o  a  w o m a n 's  a b o r t i o n  

c h o i c e .  T h e  D i s t r i c t  C o u r t  i n d e e d  f o u n d  t h a t  th e  n o t i f i c a ­

t i o n  p r o v i s i o n  c r e a t e d  a  r i s k  t h a t  s o m e  w o m a n  w h o  w o u ld  

o t h e r w i s e  h a v e  a n  a b o r t i o n  w i l l  b e  p r e v e n t e d  f r o m  h a v i n g  

o n e .  947 F.2d at 712. F o r  e x a m p l e ,  p e t i t i o n e r s  a r g u e ,  

m a n y  n o t i f i e d  h u s b a n d s  w i l l  p r e v e n t  a b o r t i o n s  t h r o u g h  

p h y s i c a l  f o r c e ,  p s y c h o l o g i c a l  c o e r c i o n ,  a n d  o t h e r  t y p e s  

o f  t h r e a t s .  B u t  P e n n s y l v a n i a  h a s  i n c o r p o r a t e d  e x c e p t i o n s  

in  t h e  n o t i c e  p r o v i s i o n  in  a n  a t t e m p t  t o  d e a l  w i t h  t h e s e  

p r o b l e m s .  F o r  i n s t a n c e ,  a  w o m a n  n e e d  n o t  n o t i f y  h e r  

h u s b a n d  i f  t h e  p r e g n a n c y  i s  th e  r e s u l t  o f  a  r e p o r t e d  s e x ­

u a l  a s s a u l t ,  o r  i f  s h e  h a s  r e a s o n  t o  b e l i e v e  t h a t  s h e  w o u ld  

s u f f e r  b o d i l y  i n j u r y  a s  a  r e s u l t  o f  t h e  n o t i f i c a t i o n .  1 8  P a . 

C o n s .  S l a t .  §  3 2 0 9 ( b )  ( 1 9 9 0 ) .  F u r t h e r m o r e ,  b e c a u s e  th i s  

i s  a  f a c i a l  c h a l l e n g e  t o  t h e  A c t ,  i t  i s  i n s u f f i c i e n t  f o r  p e ­

t i t i o n e r s  t o  s h o w  l h a t  t h e  n o t i f i c a t i o n  p r o v i s i o n  " m i g h t  

o p e r a t e  u n c o n s t i t u t i o n a l l y  u n d e r  s o m e  c o n c e i v a b l e  s e t  o f  

c i r c u m s t a n c e s . "  United Stales v. Salerno, 481 U.S. 739, 
745, 95 L  Ed. 2d 697, 107 S. Ct. 2095 (1987). T i t u s ,  it  

i s  n o t  e n o u g h  f o r  p e t i t i o n e r s  [ * 9 7 3 ]  lo  s h o w  th a t ,  in  

s o m e  " w o r s t  c a s e "  c i r c u m s t a n c e s ,  t h e  n o t i c e  p r o v i s io n  

w i l l  o p e r a t e  a s  a  g r a n t  o f  v e t o  p o w e r  t o  h u s b a n d s .  Ohio v. 

Akron Center fo r  Reproductive Health, 497 U.S at 514. 
B e c a u s e  t h e y  a r c  m a k i n g  a  f a c i a l  c h a l l e n g e  t o  th e  p r o v i ­

s i o n ,  th e y  m u s t  " s h o w  l h a t  n o  s e t  o f  c i r c u m s t a n c e s  e x i s t s  

u n d e r  w h i c h  t h e  [ p r o v i s i o n ]  w o u l d  b e  v a l i d . "  Ibid. ( i n t e r ­

n a l  [ * * * 7 7 8 ]  q u o t a t i o n  m a r k s  o m i t t e d ) .  T l i i s  t h e y  h a v e  

f a i l e d  t o  d o .  n 2

n 2  T h e  j o i n t  o p i n i o n  o f  J U S T I C E S  

O 'C O N N O R ,  K E N N E D Y ,  a n d  S O U T E R  a p p e a r s  

t o  i g n o r e  t h i s  p o i n t  i n  c o n c l u d i n g  t h a t  t h e  s p o u s a l  

n o t i c e  p r o v i s i o n  i m p o s e s  a n  u n d u e  b u r d e n  o n  th e
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a b o r t i o n  d e c i s i o n .  Ante, 505 U.S. at S87-898. 
In  m o s t  i n s t a n c e s  t h e  n o t i f i c a t i o n  r e q u i r e m e n t  

o p e r a t e s  w i t h o u t  d i f f i c u l t y .  A s  t h e  D i s t r i c t  C o u r t  

f o u n d ,  t h e  v a s t  m a j o r i t y  o f  w i v e s  s e e k i n g  a b o r t i o n s  

n o t i f y  a n d  c o n s u l t  w i t h  t h e i r  h u s b a n d s ,  a n d  th u s  

s u f f e r  n o  b u r d e n  a s  a  r e s u l t  o f  t h e  p r o v i s i o n .  744 
F. Supp. 1323, 1360 (ED Pa. 1990). I n  o t h e r  

i n s t a n c e s  w h e r e  a  w o m a n  d o e s  n o t  w a n t  t o  n o t i f y  

h e r  h u s b a n d ,  th e  A c t  p r o v i d e s  e x c e p t i o n s .  F o r  

e x a m p l e ,  n o t i f i c a t i o n  i s  n o t  r e q u i r e d  i f  t h e  h u s b a n d  

i s  n o t  th e  f a t h e r ,  i f  th e  p r e g n a n c y  is  t h e  r e s u l t  o f  a  

r e p o r t e d  s p o u s a l  s e x u a l  a s s a u l t ,  o r  i f  t h e  w o m a n  

f e a r s  b o d i l y  i n j u r y  a s  a  r e s u l t  o f  n o t i f y i n g  h e r  

h u s b a n d .  T h u s ,  in  t h e s e  i n s t a n c e s  a s  w e l l ,  th e  

n o t i f i c a t i o n  p r o v i s i o n  i m p o s e s  n o  o b s t a c l e  t o  th e  

a b o r t i o n  d e c i s i o n .

T h e  j o i n t  o p i n i o n  p u t s  t o  o n e  s i d e  t h e s e  s i t ­

u a t i o n s  w h e r e  t h e  r e g u l a t i o n  i m p o s e s  n o  o b s t a c l e  

a t  a l l ,  a n d  i n s t e a d  f o c u s e s  o n  t h e  g r o u p  o f  m a r ­

r i e d  w o m e n  w h o  w o u l d  n o t  o t h e r w i s e  n o t i f y  t h e i r  

h u s b a n d s  a n d  w h o  d o  n o t  q u a l i f y  f o r  o n e  o f  th e  

e x c e p t i o n s .  H a v i n g  n a r r o w e d  t h e  f o c u s ,  t h e  j o i n t  

o p i n i o n  c o n c l u d e s  t h a t  i n  a  " l a r g e  f r a c t i o n "  o f  th o s e  

c a s e s ,  t h e  n o t i f i c a t i o n  p r o v i s i o n  o p e r a t e s  a s  a  s u b ­

s t a n t i a l  o b s t a c l e ,  ante, 505 U.S. at 895. a n d  l h a t  th e  

p r o v i s i o n  i s  t h e r e f o r e  i n v a l i d .  T h e r e  a r e  c e r t a i n l y  

i n s t a n c e s  w h e r e  a  w o m a n  w o u l d  p r e f e r  n o l  l o  n o ­

t i f y  h e r  h u s b a n d ,  a n d  y e t  d o c s  n o t  q u a l i f y  f o r  a n  

e x c e p t i o n .  F o r  e x a m p l e ,  t h e r e  a r c  t h e  s i t u a t i o n s  o f  

b a t t e r e d  w o m e n  w h o  f e a r  p s y c h o l o g i c a l  a b u s e  o r  

i n j u r y  l o  t h e i r  c h i l d r e n  a s  a  r e s u l t  o f  n o t i f i c a t i o n ;  

b e c a u s e  i n  t h e s e  s i t u a t i o n s  t h e  w o m e n  d o  n o l  f e a r  

b o d i l y  i n j u r y ,  th e y  d o  n o t  q u a l i f y  f o r  a n  e x c e p t i o n .  

A n d  th e r e  a r e  s i t u a t i o n s  w h e r e  a  w o m a n  h a s  b e ­

c o m e  p r e g n a n t  a s  a  r e s u l t  o f  a n  u n r e p o r t c d  s p o u s a l  

s e x u a l  a s s a u l t ;  w h e n  s u c h  a n  a s s a u l t  i s  u n r e p o r t c d ,  

n o  e x c e p t i o n  is  a v a i l a b l e .  B u t ,  a s  t h e  D i s t r i c t  C o u r t  

f o u n d ,  t h e r e  a r c  a l s o  i n s t a n c e s  w h e r e  t h e  w o m a n  

p r e f e r s  n o l  t o  n o t i f y  h e r  h u s b a n d  f o r  a  v a r i e t y  o f  

o t h e r  r e a s o n s .  S e e  744 E Supp. at 1360. F o r  e x ­

a m p l e ,  a  w o m a n  m i g h t  d e s i r e  l o  o b t a i n  a n  a b o r ­

t i o n  w i th o u t  h e r  h u s b a n d ’s  k n o w l e d g e  b e c a u s e  o f  

p e r c e i v e d  e c o n o m i c  c o n s t r a i n t s  o r  h e r  h u s b a n d 's  

p r e v i o u s l y  e x p r e s s e d  o p p o s i t i o n  t o  a b o r t i o n .  T h e  

j o i n t  o p i n i o n  c o n c e n t r a t e s  o n  t h e  s i t u a t i o n s  i n v o l v ­

in g  b a t t e r e d  w o m e n  a n d  u n r e p o r t c d  s p o u s a l  a s s a u l t ,  

a n d  a s s u m e s ,  w i t h o u t  a n y  s u p p o r t  i n  t h e  r e c o r d ,  th a t  

t h e s e  i n s t a n c e s  c o n s t i t u t e  a  " l a r g e  f r a c t i o n "  o f  th o s e  

c a s e s  in  w h i c h  w o m e n  p r e f e r  n o t  t o  n o t i f y  t h e i r  h u s ­

b a n d s  ( a n d  d o  n o t  q u a l i f y  f o r  a n  e x c e p t i o n ) .  Ante, 
505 U.S. at 895. T h i s  a s s u m p t i o n  i s  n o l  b a s e d  o n  

a n y  h a r d  e v i d e n c e ,  h o w e v e r .  A n d  w e r e  it  h e l p f u l  lo  

a n  a t t e m p t  t o  r e a c h  a  d e s i r e d  r e s u l t ,  o n e  c o u l d  j u s t

a s  e a s i l y  a s s u m e  t h a t  t h e  b a t t e r e d  w o m e n  s i t u a t i o n s  

f o r m  1 0 0  p e r c e n t  o f  t h e  c a s e s  w h e r e  w o m e n  d e s i r e  

n o t  t o  n o t i f y ,  o r  t h a t  t h e y  c o n s t i t u t e  o n l y  2 0  p e r c e n t  

o f  t h o s e  c a s e s .  B u t  r e l i a n c e  o n  s u c h  s p e c u l a t i o n  i s  

t h e  n e c e s s a r y  r e s u l t  o f  a d o p t i n g  t h e  u n d u e  b u r d e n  

s t a n d a r d .

[ * 9 7 4 ]  [ * * 2 8 7 1 ]  T h e  q u e s t i o n  b e f o r e  u s  i s  t h e r e f o r e  

w h e t h e r  t h e  s p o u s a l  n o t i f i c a t i o n  r e q u i r e m e n t  r a t i o n a l l y  

f u r t h e r s  a n y  l e g i t i m a t e  s t a t e  i n t e r e s t s .  W e  c o n c l u d e  l h a t  

i t  d o c s .  F i r s t ,  a  h u s b a n d 's  i n t e r e s t s  i n  p r o c r e a t i o n  w i t h i n  

m a r r i a g e  a n d  in  t h e  p o t e n t i a l  l i f e  o f  h i s  u n b o m  c h i l d  

a r c  c e r t a i n l y  s u b s t a n t i a l  o n e s .  S e e  Planned Parenthood 
o f Central Mo. v. Danforth, 428 U.S. at 69 ( " W c  a r c  n o t  

u n a w a r e  o f  t h e  d e e p  a n d  p r o p e r  c o n c e r n  a n d  i n t e r e s t  l h a t  

a  d e v o t e d  a n d  p r o t e c t i v e  h u s b a n d  h a s  i n  h i s  w i f e 's  p r e g ­

n a n c y  a n d  in  t h e  g r o w t h  a n d  d e v e l o p m e n t  o f  t h e  f e t u s  

s h e  i s  c a r r y i n g " ) ;  id., at 93 ( W H I T E ,  J . ,  c o n c u r r i n g  in  

p a r t  a n d  d i s s e n t i n g  i n  p a r t ) ;  Skinner v. Oklahoma ex rcl. 
Williamson, 316 U.S. at 541. T h e  S t a t e  i t s e l f  h a s  l e g i t ­

i m a t e  i n t e r e s t s  b o t h  i n  p r o t e c t i n g  t h e s e  i n t e r e s t s  o f  th e  

f a t h e r  a n d  in  p r o t e c t i n g  th e  p o t e n t i a l  l i f e  o f  th e  f e t u s ,  

a n d  t h e  s p o u s a l  n o t i f i c a t i o n  r e q u i r e m e n t  i s  r e a s o n a b l y  

r e l a t e d  t o  a d v a n c i n g  t h o s e  s t a t e  i n t e r e s t s .  B y  p r o v i d i n g  

t h a t  a  h u s b a n d  w i l l  u s u a l l y  k n o w  o f  h i s  s p o u s e 's  i n t e n t  

l o  h a v e  a n  a b o r t i o n ,  t h e  p r o v i s i o n  m a k e s  i t  m o r e  l i k e l y  

t h a t  th e  h u s b a n d  w i l l  p a r t i c i p a t e  i n  d e c i d i n g  t h e  f a t e  o f  

h i s  u n b o m  c h i l d ,  a  p o s s i b i l i t y  t h a t  m i g h t  o t h e r w i s e  h a v e  

[ * * * 7 7 9 ]  b e e n  d e n i e d  h i m .  T l i i s  p a r t i c i p a t i o n  m i g h t  in  

s o m e  e a s e s  r e s u l t  in  a  d e c i s i o n  t o  p r o c e e d  w i t h  t h e  p r e g ­

n a n c y .  A s  J u d g e  A l i t o  o b s e r v e d  in  h i s  d i s s e n t  b e l o w ,  " th e  

P e n n s y l v a n i a  l e g i s l a t u r e  c o u l d  h a v e  r a t i o n a l l y  b e l i e v e d  

th a t  s o m e  m a r r i e d  w o m e n  a r c  i n i t i a l l y  i n c l i n e d  to  o b t a i n  

a n  a b o r t i o n  w i t h o u t  t h e i r  h u s b a n d s '  k n o w l e d g e  b e c a u s e  o f  

p e r c e i v e d  p r o b l e m s  —  s u c h  a s  e c o n o m i c  c o n s t r a i n t s ,  f u ­

tu r e  p l a n s ,  o r  t h e  h u s b a n d s '  p r e v i o u s l y  e x p r e s s e d  [ * 9 7 5 ]  

o p p o s i t i o n  —  t h a t  n r  o b v i a t e d  b y  d i s c u s s i o n  p r i o r  to

th e  a b o r t i o n . "  947 F. ’26 ( o p i n i o n  c o n c u r r i n g  in  p a r t

a n d  d i s s e n t i n g  i n  p a

T h e  S t a l e  a l s o  h a s  a  . e g i t i m a t c  i n t e r e s t  in  p r o m o t i n g  

" t h e  i n t e g r i t y  o f  t h e  m a r i t a l  r e l a t i o n s h i p . ”  1 8  P a . C o n s .  

S t a t .  §  3 2 0 9 ( a )  ( 1 9 9 0 ) .  T l i i s  C o u r t  h a s  p r e v i o u s l y  r e c o g ­

n i z e d  " t h e  i m p o r t a n c e  o f  t h e  m a r i t a l  r e l a t i o n s h i p  i n  o u r  

s o c i e t y . "  Planned Parenthood o f  Central Mo. u  Danforth, 
supra, at 69. I n  o u r  v i e w ,  t h e  s p o u s a l  n o t i c e  r e q u i r e m e n t  

is  a  r a t i o n a l  a t t e m p t  b y  t h e  S t a l e  l o  i m p r o v e  t r u t h f u l  c o m ­

m u n i c a t i o n  b e t w e e n  s p o u s e s  a n d  e n c o u r a g e  c o l l a b o r a t i v e  

d e c i s i o n m a k i n g ,  a n d  t h e r e b y  f o s t e r s  m a r i t a l  i n t e g r i t y .  S e e  

Labine v. Vincent, 401 U.S. 532, 538, 28 L  Ed. 2d 2SS, 
91 S. Ct. 1017 (1971) ( " T h e  p o w e r  t o  m a k e  r u l e s  t o  e s ­

t a b l i s h ,  p r o t e c t ,  a n d  s t r e n g t h e n  f a m i l y  l i f e "  i s  c o m m i t t e d  

t o  t h e  s t a l e  l e g i s l a t u r e s ) .  P e t i t i o n e r s  a r g u e  t h a t  t h e  n o t i ­

f i c a t i o n  r e q u i r e m e n t  d o c s  n o t  f u r t h e r  a n y  s u c h  i n t e r e s t ;
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t h e y  a s s e r t  t h a t  t h e  m a j o r i t y  o f  w i v e s  a l r e a d y  n o t i f y  t h e i r  

h u s b a n d s  o f  t h e i r  a b o r t i o n  d e c i s i o n s ,  a n d  t h e  r e m a i n d e r  

h a v e  e x c e l l e n t  r e a s o n s  f o r  k e e p i n g  t h e i r  d e c i s i o n s  a  s e ­

c r e t .  I n  t h e  f i r s t  c a s e ,  t h e y  a r g u e ,  t h e  l a w  i s  u n n e c e s s a r y ,  

a n d  in  t h e  s e c o n d  c a s e  i t  w i l l  o n l y  s e r v e  t o  f o s t e r  m a r i ­

ta l  d i s c o r d  a n d  t h r e a t s  o f  h a r m .  T h u s ,  p e t i t i o n e r s  s e e  th e  

l a w  a s  a  t o t a l l y  i r r a t i o n a l  m e a n s  o f  f u r t h e r i n g  w h a t e v e r  

l e g i t i m a t e  i n t e r e s t  t h e  S t a t e  m i g h t  h a v e .  B u t ,  i n  o u r  v ie w ,  

i t  is  u n r e a l i s t i c  l o  a s s u m e  t h a t  e v e r y  h u s b a n d - w i f e  r e l a ­

t i o n s h i p  i s  c i t h e r  ( 1 )  s o  p e r f e c t  t h a t  th i s  t y p e  o f  t r u t h f u l  

a n d  i m p o r t a n t  c o m m u n i c a t i o n  w i l l  t a k e  p l a c e  a s  a  m a t t e r  

o f  c o u r s e ,  o r  ( 2 )  s o  i m p e r f e c t  t h a t ,  u p o n  n o t i c e ,  t h e  h u s ­

b a n d  w i l l  r e a c t  s e l f i s h l y ,  v io l e n t l y ,  o r  c o n t r a r y  t o  t h e  b e s t  

i n t e r e s t s  o f  l i i s  w i f e .  S e e  Planned Parenthood o f Central 
Mo. v. Danforth, supra, at 103-J04  ( S T E V E N S ,  J . ,  c o n ­

c u r r i n g  in  p a r t  a n d  d i s s e n t i n g  in  p a r t )  ( m a k i n g  a  s i m i l a r  

p o in t  in  t h e  c o n t e x t  o f  a  p a r e n t a l  c o n s e n t  s t a t u t e ) .  T h e  

s p o u s a l  n o t i c e  p r o v i s i o n  w i l l  a d m i t t e d l y  b e  u n n e c e s s a r y  

in  s o m e  c i i c u m s l a n c e s ,  a n d  p o s s i b l y  h a r m f u l  in  o t h e r s ,  

b u t  " t h e  e x i s t e n c e  o f  p a r t i c u l a r  c a s e s  in  w h i c h  a  f e a t u r e  

o f  a  s t a t u t e  p e r f o r m s  n o  f u n c t i o n  ( o r  i s  e v e n  c o u n t e r p r o ­

d u c t i v e )  1 * 9 7 6 ]  [ * * 2 8 7 2 ]  o r d i n a r i l y  d o c s  n o t  r e n d e r

t h e  s t a t u t e  u n c o n s t i t u t i o n a l  o r  e v e n  c o n s t i t u t i o n a l l y  s u s ­

p e c t . "  Thornburgh v. American College o f  Obstetricians 
and Gynecologists, 476 U.S. al 800 ( W H I T E ,  J . ,  d i s s e n t ­

in g ) .  H i e  P e n n s y l v a n i a  L e g i s l a t u r e  w a s  i n  a  p o s i t i o n  to  

w e i g h  t h e  l i k e l y  b e n e f i t s  o f  t h e  p r o v i s i o n  a g a i n s t  i t s  l i k e l y  

a d v e r s e  e f f e c t s ,  a n d  p r e s u m a b l y  c o n c l u d e d ,  o n  b a l a n c e ,  

t h a t  t h e  p r o v i s i o n  w o u l d  b e  b e n e f i c i a l .  W h e t h e r  t h i s  w a s  a  

w i s e  d e c i s i o n  o i  n o t ,  w e  c a n n o t  s a y  t h a t  i t  w a s  i r r a t i o n a l .  

W c  t h e r e f o r e  c o n c l u d e  t h a t  t h e  s p o u s a l  n o t i c e  p r o v i s i o n  

c o m p o r t s  w i t h  t h e  C o n s t i t u t i o n .  S e e  Harris v. McRae, 448 
U.S. at 325-326  ( " I t  is  n o t  t h e  m i s s i o n  o f  t h i s  C o u r t  o r  

a n y  o t h e r  t o  d e c i d e  [ * * * 7 8 0 ]  w h e t h e r  t h e  b a l a n c e  o f  

c o m p e t i n g  i n t e r e s t s  . . .  i s  w h c  s o c i a l  p o l i c y " ) .

D

[ * * * L E d H R 5 D ]  [ 5 D ] T h c  A c t  a l s o  i m p o s e s  v a r i o u s  r e ­

p o r t i n g  r e q u i r e m e n t s .  S e c t i o n  3 2 1 4 ( a )  r e q u i r e s  l h a t  a b o r ­

t i o n  f a c i l i t i e s  f i l e  a  r e p o r t  o n  e a c h  a b o r t i o n  p e r f o r m e d .  

T h e  r e p o r t s  d o  n o l  i n c l u d e  t h e  i d e n t i t y  o f  t h e  w o m e n  o n  

w h o m  a b o r t i o n s  a r c  p e r f o r m e d ,  b u t  l l ic y  d o  c o n t a i n  a  v a r i ­

e t y  o f  i n f o r m a t i o n  a b o u t  t h e  a b o r t i o n s .  F o r  e x a m p l e ,  e a c h  

r e p o r t  m u s t  i n c l u d e  th e  i d e n t i t i e s  o f  t h e  p e r f o r m i n g  a n d  

r e f e r r i n g  p h y s i c i a n s ,  th e  g e s t a t i o n a l  a g e  o f  t h e  f e t u s  a l  th e  

m e  o f  a b o r t i o n ,  a n d  th e  b a s i s  f o r  a n y  m e d i c a l  j u d g m e n t  

t h a t  a  m e d i c a l  e m e r g e n c y  e x i s t e d .  S e c  1 8  P a .  C o n s .  S t a t .  

§ §  3 2 1 4 ( a ) ( 1 ) ,  ( 5 ) ,  ( 1 0 )  ( 1 9 9 0 ) .  S e e  A p p e n d i x  t o  o p i n ­

io n  o f  O 'C O N N O R ,  K E N N E D Y , a n d  S O U T E R ,  J J . .  ante, 
505 U.S. at 909-911. T h e  D i s t r i c t  C o u r t  f o u n d  t h a t  t h e s e  

r e p o r t s  a r c  k e p t  c o m p l e t e l y  c o n f i d e n t i a l .  947 F.2dat 716. 
W e  f u r t h e r  c o n c l u d e  lh a t  t h e s e  r e p o r t i n g  r e q u i r e m e n t s  r a ­

t i o n a l l y  f u r t h e r  t h e  S t a t e 's  l e g i t i m a t e  i n t e r e s t s  in  a d v a n c ­

i n g  t h e  s t a l e  o f  m e d i c a l  k n o w l e d g e  c o n c e r n i n g  m a te r n a l  

h e a l t h  a n d  p r e n a t a l  l i f e ,  in  g a t h e r i n g  s t a t i s t i c a l  i n f o r m a ­

t i o n  w i t h  r e s p e c t  t o  p a t i e n t s ,  a n d  in  e n s u r i n g  c o m p l i a n c e  

w i t h  o t h e r  p r o v i s i o n s  o f  t h e  A c t .

S e c t i o n  3 2 0 7  o f  th e  A c t  r e q u i r e s  e a c h  a b o r t i o n  f a c i l ­

i t y  t o  f i l e  a  r e p o r t  w i t h  i t s  n a m e  a n d  a d d r e s s ,  a s  w e l l  a s  

t h e  n a m e s  [ * 9 7 7 ]  a n d  a d d r e s s e s  o f  a n y  p a r e n t ,  s u b ­

s id i a r y ,  o r  a f f i l i a t e d  o r g a n i z a t i o n s .  1 8  P a .  C o n s .  S ta t .  § 

3 2 0 7 ( b )  ( 1 9 9 0 ) .  S e c t i o n  3 2 1 4 ( f )  f u r t h e r  r e q u i r e s  e a c h  f a ­

c i l i t y  t o  f i l e  q u a r t e r l y  r e p o r t s  s t a t i n g  t h e  t o t a l  n u m b e r  o f  

a b o r t i o n s  p e r f o r m e d ,  b r o k e n  d o w n  b y  t r i m e s t e r .  B o t h  o f  

t h e s e  r e p o r t s  a r e  a v a i l a b l e  t o  t h e  p u b l i c  o n l y  i f  th e  f a c i l ­

i t y  r e c e i v e d  s t a t e  f u n d s  w i t h i n  t h e  p r e c e d i n g  1 2  m o n t h s .  

S e e  A p p e n d i x  t o  o p i n i o n  o f  O 'C O N N O R ,  K E N N E D Y , 

a n d  S O U T E R ,  J J . ,  ante, 505 U.S. at 906, 911. P e t i t i o n e r s  

d o  n o t  c h a l l e n g e  t h e  r e q u i r e m e n t  t h a t  f a c i l i t i e s  p r o v i d e  

t l i i s  i n f o r m a t i o n .  T h e y  c o n t e n d ,  h o w e v e r ,  t h a t  t h e  f o r c e d  

p u b l i c  d i s c l o s u r e  o f  th e  i n f o r m a t i o n  g i v e n  b y  f a c i l i t i e s  

r e c e i v i n g  p u b l i c  f u n d s  s e r v e s  n o  l e g i t i m a t e  s t a l e  i n t e r ­

e s t .  W c  d i s a g r e e .  R e c o r d s  r e l a t i n g  t o  t h e  e x p e n d i t u r e  o f  

p u b l i c  f u n d s  a r e  g e n e r a l l y  a v a i l a b l e  t o  th e  p u b l i c  u n d e r  

P e n n s y l v a n i a  la w . S e e  P a .  S t a t .  A n n . ,  T i t .  6 5 ,  § §  6 6 .1 ,  

6 6 .2  ( P u r d o n  1 9 5 9  a n d  S u p p .  1 9 9 1 - 1 9 9 2 ) .  A s  th e  C o u r t  

o f  A p p e a l s  o b s e r v e d ,  " w h e n  a  s t a t e  p r o v i d e s  m o n e y  t o  a  

p r i v a t e  c o m m e r c i a l  e n t e r p r i s e ,  t h e r e  i s  a  l e g i t i m a t e  p u b l i c  

i n t e r e s t  in  i n f o r m i n g  t a x p a y e r s  w h o  t h e  f u n d s  a r e  b e n e f i t ­

i n g  a n d  w h a t  s e r v i c e s  t h e  f u n d s  a r c  s u p p o r t i n g . "  947 F.2d 
at 718. T h e s e  r e p o r t i n g  r e q u i r e m e n t s  r a t i o n a l l y  f u r t h e r  

( h i s  l e g i t i m a t e  s t a t e  i n t e r e s t .

E

F i n a l l y ,  p e t i t i o n e r s  c h a l l e n g e  t h e  m e d i c a l  e m e r g e n c y  

e x c e p t i o n  p r o v i d e d  f o r  b y  t h e  A c t .  T h e  e x i s t e n c e  o f  a  

m e d i c a l  e m e r g e n c y  e x e m p t s  c o m p l i a n c e  w i t h  t h e  A c t ’s  

i n f o r m e d  c o n s e n t ,  p a r e n t a l  c o n s e n t ,  a n d  s p o u s a l  n o t i c e  

r e q u i r e m e n t s .  S e e  1 8  P a . C o n s .  S l a t .  § §  3 2 0 5 ( a ) ,  3 2 0 6 ( a ) ,  

3 2 0 9 ( c )  ( 1 9 9 0 ) .  T h e  A c t  d e f i n e s  a  " m e d i c a l  e m e r g e n c y "  

a s

" t h a t  c o n d i t i o n  w h i c h ,  o n  th e  b a s i s  o f  t h e  

p h y s i c i a n 's  g o o d  f a i th  c l i n i c a l  j u d g m e n t ,  s o  

c o m p l i c a t e s  t h e  m e d ic a l  c o n d i t i o n  o f  a  p r e g ­

n a n t  w o m a n  a s  t o  n e c e s s i t a t e  t h e  i m m e d i ­

a t e  a b o r t i o n  o f  h e r  p r e g n a n c y  t o  a v e r t  h e r  

d e a t h  o r  f o r  w h i c h  a  d e l a y  w i l l  c r e a t e  s e r i o u s  

r i s k  o f  s u b s t a n t i a l  [ * 9 7 8 ]  a n d  i r r e v e r s i b l e  

[ * * 2 3 7 3 ]  i m p a i r m e n t  o f  m a j o r  b o d i l y  f u n c ­

t i o n . "  §  3 2 0 3 .

[ * * * 7 8 1  ] P e t i t i o n e r s  a r g u e d  b e f o r e  t h e  D i s t r i c t  C o u r t  

t h a t  th e  s t a t u t o r y  d e f i n i t i o n  w a s  i n a d e q u a t e  b e c a u s e  i t  d i d  

n o t  c o v e r  t h r e e  s e r i o u s  c o n d i t i o n s  l h a t  p r e g n a n t  w o m e n  

c a n  s u f f e r  — p r c e c l a m p s i a ,  i n e v i t a b l e  a b o r t i o n ,  a n d  p r e ­

m a t u r e l y  r u p t u r e d  m e m b r a n e .  T h e  D i s t r i c t  C o u r t  a g r e e d
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w i t h  p e t i t i o n e r s  l h a t  t h e  m e d i c a l  e m e r g e n c y  e x c e p t i o n  w a s  

i n a d e q u a t e ,  b u t  t h e  C o u r t  o f  A p p e a l s  r e v e r s e d  t h i s  h o l d ­

i n g .  I n  c o n s t r u i n g  t h e  m e d i c a l  e m e r g e n c y  p r o v i s i o n ,  th e  

C o u r t  o f  A p p e a l s  f i r s t  o b s e r v e d  t h a t  a l l  t h r e e  c o n d i t i o n s  

d o  i n d e e d  p r e s e n t  t h e  r i s k  o f  s e r i o u s  i n j u r y  o r  d e a t h  w h e n  

a n  a b o r t i o n  i s  n o t  p e r f o r m e d ,  a n d  n o t e d  l h a t  t h e  m e d i c a l  

p r o f e s s i o n 's  u n i f o r m l y  p r e s c r i b e d  t r e a t m e n t  f o r  e a c h  o f  

t h e  t h r e e  c o n d i t i o n s  i s  a n  i m m e d i a t e  a b o r t i o n .  S e c  947 
F.2d ar 700-701. F i n d i n g  t h a t  " t h e  P e n n s y l v a n i a  l e g i s l a ­

t u r e  d i d  n o t  c h o o s e  t h e  w o r d i n g  o f  i t s  m e d i c a l  e m e r g e n c y  

e x c e p t i o n  i n  a  v a c u u m ,"  t h e  c o u r t  r e a d  t h e  e x c e p t i o n  a s  

i n t e n d e d  " l o  a s s u r e  t h a t  c o m p l i a n c e  w i t h  i t s  a b o r t i o n  r e g ­

u l a t i o n s  w o u l d  n o t  i n  a n y  w a y  p o s e  a  s i g n i f i c a n t  t h r e a t  to  

th e  l i f e  o r  h e a l t h  o f  a  w o m a n . "  Id., at 701. I t  t h u s  c o n ­

c l u d e d  t h a t  t h e  e x c e p t i o n  e n c o m p a s s e d  e a c h  o f  t h e  th r e e  

d a n g e r o u s  c o n d i t i o n s  p o i n t e d  t o  b y  p e t i t i o n e r s .

W c  o b s e r v e  l h a t  P e n n s y l v a n i a ' s  p r e s e n t  d e f i n i t i o n  o f  

m e d i c a l  e m e r g e n c y  i s  a l m o s t  a n  e x a c t  c o p y  o f  t h a t  S t a t e 's  

d e f i n i t i o n  a t  t h e  t i m e  o f  t h i s  C o u r t ' s  r u l i n g  i n  Thornburgh, 
o n e  w h i c h  t h e  C o u r t  m a d e  r e f e r e n c e  t o  w i t h  a p p a r e n t  a p ­

p r o v a l  476 U.S. at 771 ( " I t  i s  c l e a r  t h a t  t h e  P e n n s y l v a n i a  

L e g i s l a t u r e  k n o w s  h o w  t o  p r o v i d e  a  m c d i c a l - c m c r g c n c y  

e x c e p t i o n  w h e n  i t  c h o o s e s  t o  d o  s o ” ) . n 3  W c  f in d  t h a t  t h e  

i n t e r p r e t a t i o n  [ * 9 7 9 ]  o f  t h e  C o u r t  o f  A p p e a l s  in  t h e s e  

c a s e s  i s  e m i n e n t l y  r e a s o n a b l e ,  a n d  l h a t  t h e  p r o v i s i o n  

th u s  s h o u l d  b e  u p h e l d .  W h e n  a  w o m a n  i s  f a c e d  w i t h  a n y  

c o n d i t i o n  t h a t  p o s e s  a  " s i g n i f i c a n t  t h r e a t  l o  [ h e r ]  l i f e  o r  

h e a l t h , "  s h e  is  e x e m p t e d  f r o m  t h e  A c t ' s  c o n s e n t  a n d  n o ­

t i c e  r e q u i r e m e n t s  a n d  m a y  p r o c e e d  i m m e d i a t e l y  w i t h  h e r  

a b o r t i o n .

n 3  T h e  d e f i n i t i o n  i n  u s e  a t  t h a t  t i m e  p r o v i d e d  

a s  f o l l o w s :

" 'M e d i c a l  e m e r g e n c y . ' ' :  h a t  c o n d i t i o n  w h i c h ,  o n  

t h e  b a s i s  o f  t h e  p h y s i c i a n ’s  b e s t  c l i n i c a l  j u d g m e n t ,  

s o  c o m p l i c a t e s  a  p r e g n a n c y  a s  t o  n e c e s s i t a t e  th e  

i m m e d i a t e  a b o r t i o n  o f  s a m e  t o  a v e r t  t h e  d e a t h  o f  

t h e  m o t h e r  cir f o r  w h i c h  a  2 4 - h o u r  d e l a y  w i l l  c r e ­

a t e  g r a v e  p e r i l  o f  i m m e d i a t e  a n d  i r r e v e r s i b l e  lo s s  

o f  m a j o r  b o d i l y  f u n c t i o n . ” P a .  S ta t .  A n n . ,  T i t .  1 8 ,  § 

3 2 0 3  ( P u r d o n  1 9 8 3 ) .

IV

F o r  t h e  r e a s o n s  s t a t e d ,  w c  t h e r e f o r e  w o u l d  h o l d  th a t  

e a c h  o f  t h e  c h a l l e n g e d  p r o v i s i o n s  o f  t h e  P e n n s y l v a n i a  

s t a t u t e  i s  c o n s i s t e n t  w i lh  t h e  C o n s t i t u t i o n .  I t  b e a r s  e m p h a ­

s i s  l h a t  o u r  c o n c l u s i o n  i n  t h i s  r e g a r d  d o c s  n o t  c a r r y  w i l h  it 

a n y  n e c e s s a r y  a p p r o v a l  o f  lh e .s e  r e g u l a t i o n s .  O u r  t a s k  i s ,  a s  

a l w a y s ,  t o  d e c i d e  o n l y  w h e t h e r  t h e  c h a l l e n g e d  p r o v i s i o n s  

o f  a  l a w  c o m p o r t  w i t h  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  I f , 

a s  w c  b e l i e v e ,  t h e s e  d o ,  t h e i r  w i s d o m  a s  a  m a t t e r  o f  p u b l i c  

p o l i c y  is  f o r  t h e  p e o p l e  o f  P e n n s y l v a n i a  t o  d e c i d e .

J U S T I C E  S C A L I A ,  w i l h  w h o m  T H E  C H I E F  

J U S T I C E ,  J U S T I C E  W H I T E ,  a n d  J U S T I C E  T H O M A S  

j o i n ,  c o n c u r r i n g  in  t h e  j u d g m e n t  i n  p a r t  a n d  d i s s e n t i n g  in  

p a r t .

M y  v i e w s  o n  t l i i s  m a t t e r  a r c  u n c h a n g e d  f r o m  th o s e  

I s e t  f o r t h  in  m y  s e p a r a t e  o p i n i o n s  in  Webster v. 

Reproductive [ * * * 7 8 2 ]  Health Services, 492 U.S. 490, 
532, 106 L  Ed. 2d 410. 109 S. Ct. 3040(1989) ( o p in i o n  

c o n c u r r i n g  in  p a r t  a n d  c o n c u r r i n g  in  j u d g m e n t ) ,  a n d  Ohio 
v. Akron Center fo r  Reproductive Health, 497 U.S. 502, 
520, 111 L  Ed. 2d 405, 110 S. Ct. 2972 (1990) (Akmn 
II) ( c o n c u r r i n g  o p i n i o n ) .  T h e  S t a t e s  m a y ,  i f  t h e y  w is h ,  

p e r m i t  a b o r t i o n  o n  d e m a n d ,  b u t  th e  C o n s t i t u t i o n  d o c s  

n o t  require t h e m  to  d o  s o .  T h e  p e r m i s s i b i l i t y  o f  a b o r ­

t i o n ,  a n d  t h e  l i m i t a t i o n s  u p o n  i t ,  a r c  t o  b e  r e s o l v e d  l i k e  

m o s t  i m p o r t a n t  q u e s t i o n s  i n  o u r  d e m o c r a c y :  b y  c i t iz .c n s  

t r y i n g  t o  p e r s u a d e  o n e  a n o t h e r  a n d  th e n  v o t i n g .  A s  th e  

C o u r t  a c k n o w l  d g c s ,  " w h e r e  r e a s o n a b l e  p e o p l e  d i s a g r e e  

t h e  g o v e r n m e n t  c a n  a d o p t  o n e  p o s i t i o n  o r  t h e  o t h e r . "  Ante, 
505 U.S. at 851. T i r e  C o u r t  i s  c o r r e c t  in  a d d i n g  t h e  q u a l ­

i f i c a t i o n  t h a t  th i s  " a s s u m e s  a  s t a t e  o f  [ * * 2 S 7 4 ]  a f f a i r s  

i n  w h i c h  t h e  c h o i c e  d o e s  n o t  i n t r u d e  u p o n  a  p r o t e c t e d  

l i b e r t y , "  ibid. —  b u t  t h e  c r u c i a l  p a r t  o f  t h a t  q u a l i f i c a ­

t i o n  [ * 9 8 0 ]  i s  t h e  p e n u l t i m a t e  w o r d .  A  S t a t e 's  c h o i c e  

b e t w e e n  t w o  p o s i t i o n s  o n  w h i c h  r e a s o n a b l e  p e o p l e  c a n  

d i s a g r e e  i s  c o n s t i t u t i o n a l  e v e n  w h e n  ( a s  i s  o f t e n  t h e  c a s e )  

i t  i n t r u d e s  u p o n  a  " l i b e r t y "  in  t h e  a b s o l u t e  s e n s e .  L a w s  

a g a i n s t  b i g a m y ,  f o r  e x a m p l e  —  w i t h  w h i c h  e n t i r e  s o c i ­

e t i e s  o f  r e a s o n a b l e  p e o p l e  d i s a g r e e  —  i n t r u d e  u p o n  m e n  

a n d  w o m e n ’s  l i b e r t y  l o  m a n y  a n d  l i v e  w i t h  o n e  a n o th e r .  

B u t  b i g a m y  h a p p e n s  n o t  t o  b e  a  l i b e r t y  s p e c i a l l y  " p r o ­

t e c t e d "  b y  t h e  C o n s t i t u t i o n .

T h a t  i s ,  q u i t e  s i m p l y ,  t h e  i s s u e  i n  t h e s e  c a s e s :  n o t  

w h e t h e r  t h e  p o w e r  o f  a  w o m a n  l o  a b o r t  h e r  u n b o m  c h i ld  

is  a  " l i b e r t y "  in  t h e  a b s o l u t e  s e n s e ;  o r  e v e n  w h e t h e r  i t  is  

a  l i b e r t y  o f  g r e a t  i m p o r t a n c e  t o  m a n y  w o m e n .  O f  c o u r s e  

i t  i s  b o t h .  T h e  i s s u e  i s  w h e t h e r  i t  is  a  l i b e r t y  p r o t e c t e d  

b y  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s .  1 a m  s u r e  it  is  

n o t .  I r e a c h  t h a t  c o n c l u s i o n  n o l  b e c a u s e  o f  a n y t h i n g  s o  e x ­

a l t e d  a s  m y  v i e w s  c o n c e r n i n g  t h e  " c o n c e p t  o f  e x i s t e n c e ,  

o f  m e a n i n g ,  o f  t h e  u n i v e r s e ,  a n d  o f  t h e  m y s t e r y  o f  h u m a n  

l i f e . "  Ibid. R a t h e r ,  I r e a c h  i t  f o r  t h e  s a m e  r e a s o n  I r e a c h  

th e  c o n c l u s i o n  l h a t  b i g a m y  i s  n o t  c o n s t i t u t i o n a l l y  p r o ­

t e c t e d  —  b e c a u s e  o f  t w o  s i m p l e  f a c t s :  ( 1 )  t h e  C o n s t i t u t i o n  

s a y s  a b s o l u t e l y  n o t h i n g  a b o u t  i t ,  a n d  ( 2 )  t h e  l o n g s t a n d ­

i n g  t r a d i t i o n s  o f  A m e r i c a n  s o c i e t y  h a v e  p e r m i t t e d  i t  t o  b e  

l e g a l l y  p r o s c r i b e d ,  n l  Akron II, supra, al 520 ( S C A L I A ,  

J . ,  c o n c u r r i n g ) .

n l  T h e  C o u r t ' s  s u g g e s t i o n ,  ante, 505 U.S. at 
847-84S, t h a t  a d h e r e n c e  to  t r a d i t i o n  w o u l d  r e q u i r e  

u s  t o  u p h o l d  l a w s  a g a i n s t  i n i c r r a c i a l  m a r r i a g e  is  

e n t i r e l y  w r o n g .  A n y  t r a d i t i o n  in  t h a t  e a s e  w a s  c o n -
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t r a d i c t c d  by a text —  a n  E q u a l  P r o t e c t i o n  C l a u s e  

t h a t  e x p l i c i t l y  e s t a b l i s h e s  r a c i a l  e q u a l i t y  a s  a  c o n ­

s t i t u t i o n a l  v a l u e .  S e e  Loving v. Virginia, 3S8 U.S. 
1, 9, 18 L  Ed. 2d 1010, 87 S. Ct. 1817 (1967) 
( " I n  t h e  c a s e  a t  b a r , . . .  w c  d e a l  w i t h  s t a t u t e s  c o n ­

t a i n i n g  r a c i a l  c l a s s i f i c a t i o n s ,  a n d  t h e  f a c t  o f  e q u a l  

a p p l i c a t i o n  d o e s  n o t  i m m u n i z e  t h e  s t a t u t e  f r o m  

t h e  v e r y  h e a v y  b u r d e n  o f  j u s t i f i c a t i o n  w h i c h  t h e  

F o u r t e e n t h  A m e n d m e n t  h a s  t r a d i t i o n a l l y  r e q u i r e d  

o f  s t a t e  s t a t u t e s  d r a w n  a c c o r d i n g  to  r a c e " ) ;  s e e  a l s o  

id., at 13 ( S t e w a r t ,  J . ,  c o n c u r r i n g  in  j u d g m e n t ) .  T h e  

e n t e r p r i s e  l a u n c h e d  in  Roe v. Wade, 410 U.S. 113, 
35 L  Ed. 2d 147, 93 S. Ct. 705 (1973). b y  c o n ­

t r a s t ,  s o u g h t  l o  establish —  in  th e  t e e t h  o f  a  c l e a r ,  

c o n t r a r y '  t r a d i t i o n  —  a  v a l u e  f o u n d  n o w h e r e  i n  th e  

c o n s t i t u t i o n a l  t e x t .

T h e r e  i s ,  o f  c o u r s e ,  n o  c o m p a r a b l e  t r a d i t i o n  

b a r r i n g  r e c o g n i t i o n  o f  a  " l i b e r t y  i n t e r e s t "  in  c a r ­

r y i n g  o n e 's  c h i l d  t o  te n m  f r e e  f r o m  s t a t e  e f f o r t s  

to  k i l l  i t .  F o r  t h a t  r e a s o n ,  i t  d o e s  n o t  f o l l o w  th a t  

t h e  C o n s t i t u t i o n  d o e s  n o l  p r o t e c t  c h i l d b i r t h  s i m p l y  

b e c a u s e  i t  d o c s  n o t  p r o t e c t  a b o r t i o n .  T h e  C o u r t 's  

c o n t e n t i o n ,  ante,  505 U.S. at 859, t h a t  t h e  o n l y  w a y  

lo  p r o t e c t  c h i l d b i r t h  i s  l o  p r o t e c t  a b o r t i o n  s h o w s  th e  

u t t e r  b a n k r u p t c y  o f  c o n s l i t u l i o n a l  a n a l y s i s  d e p r i v e d  

o f  t r a d i t i o n  a s  a  v a l i d a t i n g  f a c to r .  I t  d r iv e s  o n e  to  

s a y  t h a t  t h e  o n l y  w a y  t o  p r o t e c t  t h e  r i g h t  t o  e a t  

i s  t o  a c k n o w l e d g e  t h e  c o n s t i t u t i o n a l  r i g h t  l o  s t a r v e  

o n e s e l f  t o  d e a t h .

[ * 9 8 1 ]  [ * * * 7 8 3 ]  T h e  C o u r t  d e s t r o y s  t h e  p r o p o s i t i o n ,  

e v i d e n t l y  m e a n t  l o  r e p r e s e n t  m y  p o s i t i o n ,  t h a t  " l i b e r t y "  

i n c l u d e s  " o n l y  t h o s e  p r a c t i c e s ,  d e f i n e d  a t  t h e  m o s t  s p e c i f i c  

l e v e l ,  t h a t  w e r e  p r o t e c t e d  a g a i n s t  g o v e r n m e n t  i n t e r f e r e n c e  

b y  o t h e r  r u l e s  o f  l a w  w h e n  t h e  F o u r t e e n t h  A m e n d m e n t  

w a s  r a t i f i e d , "  ante, 505 U.S. at S47 ( c i t i n g  Michael 11. 
v. Gerald D., 491 U.S. 110, 127, n.6, 105 L  Ed. 2d 91, 
109 S. Ct. 2333(1989)  ( o p i n i o n  o f  S C A L I A .  J . ) ) .  T h a t  is  

n o t ,  h o w e v e r ,  w h a t  Michael H. s a y s ;  i t  m e r e l y  o b s e r v e s  

l h a t ,  in  d e f i n i n g  " l i b e r ty , "  w c  m a y  n o t  d i s r e g a r d  a  s p e ­

c i f i c ,  " r e l e v a n t  t r a d i t i o n  p r o t e c t i n g ,  o r  d e n y i n g  p r o t e c t i o n  

lo ,  t h e  a s s e r t e d  r i g h t , "  ibid. B u t  t h e  C o u r t  d o c s  n o t  w i s h  

t o  b e  f e t t e r e d  b y  a n y  s u c h  l i m i t a t i o n s  o n  i t s  p r e f e r e n c e s .  

T h e  C o u r t ’s  s t a t e m e n t  t h a t  i t  i s  " t e m p l i n g "  l o  a c k n o w l ­

e d g e  t h e  a u l h o r i t a t i v e n c s s  o f  t r a d i t i o n  in  o r d e r  t o  " c u r b  

t h e  d i s c r e t i o n  o f  f e d e r a l  j u d g e s , "  ante, 505 U.S. at 847, i s  

o f  c o u r s e  r h e t o r i c  r a t h e r  t h a n  r e a l i t y ;  n o  g o v e r n m e n t  o f f i ­

c i a l  i s  " t e m p t e d "  t o  p l a c e  r e s t r a i n t s  u p o n  h i s  o w n  f r e e d o m  

o f  a c t i o n ,  w h i c h  i s  w h y  L o r d  A c t o n  d id  n o t  s a y  " P o w e r  

t e n d s  t o  p u r i f y . "  T h e  C o u r t ’s  t e m p t a t i o n  i s  in  t h e  q u i t e  

o p p o s i t e  a n d  m o r e  n a t u r a l  d i r e c t i o n  —  t o w a r d s  s y s t e m ­

a t i c a l l y  e l i m i n a t i n g  c h e c k s  u p o n  i t s  o w n  p o w e r ,  a n d  it 

s u c c u m b s .

[ * * * L E d I I R 2 D ]  [ 2 D ]  [ * * * L E d H R 4 D ]  [ 4 D ]  

[ * * * L E d H R 5 E ]  [ 5 E ] B c y o n d  t h a t  b r i e f  s u m m a r y  o f  th e  

e s s e n c e  o f  m y  p o s i t i o n ,  I  w i l l  n o l  s w e l l  t h e  U n i te d  S t a t e s  

R e p o r t s  w i t h  t e p c t i t i o n  o f  w h a t  I h a v e  [ * * 2 8 7 5 ]  s a id  b e ­

f o r e ;  a n d  a p p l y i n g  t h e  r a t i o n a l  b a s i s  t e s t ,  1 w o u ld  u p h o l d  

t h e  P e n n s y l v a n i a  s t a t u t e  i n  i t s  e n t i r e t y .  I m u s t ,  h o w e v e r ,  

r e s p o n d  t o  a  f e w  o f  t h e  m o r e  o u t r a g e o u s  a r g u m e n t s  in  

t o d a y 's  o p i n i o n ,  w h i c h  i t  i s  b e y o n d  h u m a n  n a t u r e  to  l e a v e  

u n a n s w e r e d .  I s h a l l  d i s c u s s  e a c h  o f  t h e m  u n d e r  a  q u o t a ­

t i o n  f r o m  t h e  C o u r t ’s  o p i n i o n  t o  w h i c h  t h e y  p e r t a in .

" T h e  i n e s c a p a b l e  f a c t  i s  t h a t  a d j u d i ­

c a t i o n  o f  s u b s t a n t i v e  d u e  p r o c e s s  c l a i m s  

m a y  c a l l  u p o n  t h e  C o u r t  [ * 9 8 2 ]  i n  i n t e r ­

p r e t i n g  t h e  C o n s t i t u t i o n  l o  e x e r c i s e  t h a t  

s a m e  c a p a c i t y  w h i c h  b y  t r a d i t i o n  c o u r t s  

a l w a y s  h a v e  e x e r c i s e d :  r e a s o n e d  j u d g ­

m e n t . "  Ante, 505 U.S. at 849.

A s s u m i n g  t h a t  t h e  q u e s t i o n  b e f o r e  u s  is  t o  b e  r e s o lv e d  

a t  s u c h  a  l e v e l  o f  p h i l o s o p h i c a l  a b s t r a c t i o n ,  i n  s u c h  i s o l a ­

t i o n  f r o m  t h e  t r a d i t i o n s  o f  A m e r i c a n  s o c i e ty ,  a s  b y  s im p l y  

a p p l y i n g  " r e a s o n e d  j u d g m e n t , "  1 d o  n o t  s e c  h o w  th a t  c o u l d  

p o s s i b l y  h a v e  p r o d u c e d  t h e  a r '  '" c C o u r t  a r r i ' ,'’d  a t  in  

Roc v. Wade, 410 U.S. 113 i  147. 93 S. Ct.
705 (1973). T o d a y 's  o p i n  -  m e t h o d o l o g y

o f  Roc, q u i t e  a c c u r a t e l y , : .n s t  th e  w o m a n 's

i n t e r e s t  t h e  S t a t e ' s  " ' i m p a  . . .u  l e g i t i m a t e  i n t e r e s t  in  

p r o t e c t i n g  t h e  p o t e n t i a l i t y  o i  n u m a n  l i f e . '"  Ante, 505 U.S. 
at 871 ^ q u o t in g  Roe, supra, a t  1 6 2 ) .  B u t  " r e a s o n e d  j u d g ­

m e n t "  d o c s  n o l  b e g i n  b y  b e g g i n g  t h e  q u e s t i o n ,  a s  Roc 
a n d  s u b s e q u e n t  c a s e s  u n q u e s t i o n a b l y  d i d  b y  a s s u m in g  

th a t  w h a t  t h e  S t a l e  is  p r o t e c t i n g  i s  t h e  m e r e  " p o te n t i a l i t y  

o f  h u m a n  l i f e . "  S e e ,  e. g., Roe, supra, at 162; Planned 
Parenthood oj Central Mo. v. Danforth, 428 U.S. 52, 61, 
49 L  Ed. 2d 7C8, 96 S. Ct. 2831 (1976); Colautli v. 

Franklin, 439 U.S. 379, 386, 5S L  Ed. 2d 596. 99 S. 
Ct. 675 (1979); Akron v. Akron Center fo r  Reproductive 
Health, Inc., 462 U.S. 416, 428, 76 L  Ed. 2d 6S7,103 S. 
Ct. 2481 (1983) [ * * * 7 8 4 ]  (Akron I); Planned Parenthood 
Assn. o f Kansas City, Mo., Inc. v. Ashcroft, 462 U.S. 476, 
482. 76 L  Ed. 2d 733,103 S. Ct. 2517(1983). T h e  w h o le  

a r g u m e n t  o f  a b o r t i o n  o p p o n e n t s  i s  t h a t  w h a t  th e  C o u r t  

c a l l s  t h e  f e t u s  a n d  w h a t  o t h e r s  c a l l  t h e  u n b o m  c h i l d  is 
a human life. T h u s ,  w h a t e v e r  a n s w e r  Roe c a m e  u p  w i lh  

a f t e r  c o n d u c t i n g  i t s  " b a l a n c i n g "  i s  b o u n d  lo  b e  w r o n g ,  

u n l e s s  i l  i s  c o n r c c t  t h a t  t h e  h u m a n  f e t u s  i s  i n  s o m e  c r i t i c a l  

s e n s e  m e r e l y  p o t e n t i a l l y  h u m a n .  T h e r e  i s  o f  c o u r s e  n o  

w a y  t o  d e t e r m i n e  t h a t  a s  a  l e g a l  m a t t e r ;  i l  i s  in  f a c t  a  v a lu e  

j u d g m e n t .  S o m e  s o c i e t i e s  h a v e  c o n s i d e r e d  n e w b o r n  c h i l ­

d r e n  n o t  y e t  h u m a n ,  o r  t h e  i n c o m p e t e n t  e l d e r l y  n o  l o n g e r  

s o .

[* * *L E d . 1 R l 6D] [ 16D]The authors o f the joint opinion,
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o f  c o u r s e ,  d o  n o t  s q u a r e l y  c o n t e n d  t h a t  Roe v. Wade w a s  a  

correct a p p l i c a t i o n  o f  " r e a s o n e d  j u d g m e n t " ;  m e r e l y  t h a t  

i t  m u s t  b e  f o l l o w e d ,  b e c a u s e  o f  stare decisis. Ante, 505 
U.S. at 853, 86), 871. B u t  in  t h e i r  e x h a u s t i v e  d i s c u s s i o n  

o r  a l l  th e  f a c t o r s  t h a t  g o  i n t o  th e  d e t e r m i n a t i o n  [ * 9 8 3 ]  

o f  w h e n  stare decisis s h o u l d  b e  o b s e r v e d  a n d  w h e n  d i s r e ­

g a r d e d ,  th e y  n e v e r  m e n t i o n  " h o w  w r o n g  w a s  th e  d e c i s i o n  

o n  i t s  f a c e ? "  S u r e ly ,  i f  " t h e  C o u r t 's  p o w e r  l i e s  . . .  i n  i t s  

l e g i t i m a c y ,  a  p r o d u c t  o f  s u b s t a n c e  a n d  p e r c e p t i o n , "  ante, 
505 U.S. at 865, th e  " s u b s t a n c e "  p a r t  o f  t h e  e q u a t i o n  d e ­

m a n d s  t h a t  p l a i n  e r r o r  b e  a c k n o w l e d g e d  a n d  e l i m i n a t e d .  

Roc w a s  p l a i n l y  w r o n g  —  e v e n  o n  t h e  C o u r t 's  m e t h o d o l ­

o g y  o f  " r e a s o n e d  j u d g m e n t , "  a n d  e v e n  m o r e  s o  ( o f  c o u r s e )  

i f  th e  p r o p e r  c r i t e r i a  o f  t e x t  a n d  t r a d i t i o n  a r c  a p p l i e d .

T h e  e m p t i n e s s  o f  t h e  " r e a s o n e d  j u d g m e n t "  t h a t  p r o ­

d u c e d  Roc i s  d i s p l a y e d  in  p l a i n  v ie w  b y  t h e  f a c t  t h a t ,  a f t e r  

m o r e  t h a n  1 9  y e a r s  o f  e f f o r t  b y  s o m e  o f  t h e  b r i g h t e s t  ( a n d  

m o s t  d e t e r m i n e d )  l e g a l  m i n d s  in  t h e  c o u n t r y ,  a f t e r  m o r e  

t h a n  1 0  e a s e s  u p h o l d i n g  a b o r t i o n  r i g h t s  in  th i s  C o u r t ,  a n d  

a f t e r  d o z e n s  u p o n  d o z e n s  o f  amicus b r i e f s  s u b m i t t e d  in  

t h e s e  a n d  o t h e r  e a s e s ,  t h e  b e s t  t h e  C o u r t  c a n  d o  to  e x p l a in  

h o w  i t  i s  t h a t  th e  w o r d  " l i b e r t y "  must b e  t h o u g h t  l o  i n c lu d e  

t h e  r i g h t  t o  d e s t r o y  h u m a n  f e t u s e s  i s  l o  r a t t l e  o f f  a  c o l l e c ­

t i o n  o f  a d j e c t i v e s  t h a t  s i m p l y  d e c o r a t e  a  v a l u e  j u d g m e n t  

a n d  c o n c e a l  a  p o l i t i c a l  c h o i c e .  T h e  r i g h t  t o  a b o r t ,  w c  a r c  

t o l d ,  i n h e r e s  i n  " l i b e r t y "  b e c a u s e  it  is  a m o n g  " a  p e r s o n ’s  

m o s t  b a s i c  d e c i s i o n s , "  ante, 505 U.S. at 849; i t  i n v o l v e s  

a  " m o s t  i n t i m a t e  a n d  p e r s o n a l  c h o i c e , "  ante, 505 U.S. at 
851; i l  i s  " c e n t r a l  l o  p e r s o n a l  d i g n i t y  a n d  [ * * 2 8 7 6 ]  a u t o n ­

o m y ,"  ibid.; it  " o r i g i n a t e s  w i t h i n  t h e  z o n e  o f  c o n s c i e n c e  

a n d  b e l i e f , "  ante, 505 U.S. at 852; i t  i s  " l o o  i n t i m a t e  a n d  

p e r s o n a l "  f o r  s t a t e  i n t e r f e r e n c e ,  ibid.; i t  r e f l e c t s  " i n t i m a t e  

v i e w s "  o f  a  " d e e p ,  p e r s o n a l  c h a r a c t e r , "  ante, 505 U.S. at 
853; i t  i n v o l v e s  " i n t i m a t e  r e l a t i o n s h i p s "  a n d  n o t i o n s  o f  

" p e r s o n a l  a u t o n o m y  a n d  b o d i l y  in t e g r i t y , "  ante, 505 U.S. 
at 857; a n d  i t  c o n c e r n s  a  p a r t i c u l a r l y  '" i m p o r t a n t  d e c i ­

s i o n , " '  ante, 505 U.S. at 859 ( c i t a t i o n  o m i t t e d ) .  n 2  B u t  it 

[ * * * 7 8 5 ]  i s  [ * 9 8 4 ]  o b v i o u s  t o  a n y o n e  a p p l y i n g  " r e a ­

s o n e d  j u d g m e n t "  t h a t  t h e  s a m e  a d j e c t i v e s  c a n  b e  a p p l i e d  

t o  m a n y  f o r m s  o f  c o n d u c t  t h a t  th i s  C o u r t  ( i n c l u d i n g  o n e  o f  

th e  J u s t i c e s  in  t o d a y 's  m a j o r i t y ,  s e e  Bowers v. Hardwick, 
478 U.S. 1S6, 92 L  Ed. 2d 140, 106 S. Cl. 2841 (1986)) 
h a s  h e l d  a r c  not e n t i t l e d  t o  c o n s t i t u t i o n a l  p r o t e c t i o n  —  

b e c a u s e ,  l i k e  a b o r t i o n ,  th e y  a r c  f o r m s  o f  c o n d u c t  t h a t  

h a v e  l o n g  b e e n  c r i m i n a l i z e d  in  A m e r i c a n  s o c i e ty .  T h o s e  

a d j e c t i v e s  m i g h t  b e  a p p l i e d ,  f o r  e x a m p l e ,  t o  h o m o s e x u a l  

s o d o m y ,  p o l y g a m y ,  a d u l t  i n c e s t ,  a n d  s u i c i d e ,  a l l  o f  w h ic h  

a r c  e q u a l l y  " i n t i m a t e "  a n d  " d e e p l y  p e r s o n a l "  d e c i s i o n s  

i n v o l v in g  " p e r s o n a l  a u t o n o m y  a n d  b o d i l y  in t e g r i t y , "  a n d  

a l l  o f  w h i c h  c a n  c o n s t i t u t i o n a l l y  b e  p r o s c r i b e d  b e c a u s e  

i t  i s  o u r  u n q u e s t i o n a b l e  c o n s t i t u t i o n a l  t r a d i t i o n  t h a t  th e y  

a r e  p r o s c r i b u b l c .  I t i s  n o t  r e a s o n e d  j u d g m e n t  l h a t  s u p p o r t s  

th e  C o u r t 's  d e c i s i o n ;  o n l y  p e r s o n a l  p r e d i l e c t i o n .  J u s t i c e

C u r t i s ' s  w a r n i n g  i s  a s  t i m e l y  t o d a y  a s  i t  w a s  1 3 5  y e a r s  

a g o :

" W h e n  a  s t r i c t  i n t e r p r e t a t i o n  o f  th e  

C o n s t i t u t i o n ,  a c c o r d i n g  t o  t h e  f ix e d  r u l e s  

w h i c h  g o v e r n  t h e  i n t e r p r e t a t i o n  o f  l a w s ,  is  

a b a n d o n e d ,  a n d  th e  t h e o r e t i c a l  o p i n i o n s  o f  

i n d i v i d u a l s  a r c  a l l o w e d  t o  c o n t r o l  i t s  m e a n ­

i n g ,  w c  h a v e  n o  l o n g e r  a  C o n s t i t u t i o n ;  w c  

a r c  u n d e r  t h e  g o v e r n m e n t  o f  i n d i v i d u a l  m e n ,  

w h o  f o r  t h e  t i m e  b e i n g  h a v e  p o w e r  t o  d e c l a r e  

w h a t  t h e  C o n s t i t u t i o n  i s ,  a c c o r d i n g  lo  th e i r  

o w n  v i e w s  o f  w h a t  i t  o u g h t  t o  m e a n . "  Dred 
Scott v. Sandford, 60 U.S(19How.) 393, 621,
15 L  Ed. 691 (1857) ( d i s s e n t i n g  o p i n i o n ) .

" L i b e r t y  f i n d s  n o  r e f u g e  i n  a  j u r i s p r u ­

d e n c e  o f  d o u b t . "  Ante, 505 U.S. at S44.

n l  J U S T I C E  B L A C K M U N ’s  p a r a d e  o f  a d j e c ­

t i v e s  i s  s i m i l a r l y  e m p t y :  A b o r t i o n  i s  a m o n g  '" th e  

m o s t  i n t i m a t e  a n d  p e r s o n a l  c h o i c e s , " '  ante, 505 U.S. 
at 923; i t  i s  a  m a t t e r  " c e n t r a l  t o  p e r s o n a l  d i g n i t y  

a n d  a u t o n o m y , "  ibid.; a n d  i t  i n v o l v e s  " p e r s o n a l  d e ­

c i s i o n s  t h a t  p r o f o u n d l y  a f f e c t  b o d i l y  i n t e g r i t y ,  i d e n ­

t i ty ,  a n d  d e s t i n y , "  ante, 505 U.S. at 927. J U S T I C E  

S T E V E N S  i s  n o t  m u c h  l e s s  c o n c l u s o r y :  T h e  d e c i ­

s i o n  t o  c h o o s e  a b o r t i o n  i s  a  m a t t e r  o f  " th e  h i g h e s t  

p r i v a c y  a n d  t h e  m o s t  p e r s o n a l  n a t u r e , "  ante, 505 
U.S. at 915; i t  i n v o l v e s  a  ’" d i f f i c u l t  c h o i c e  h a v i n g  

s e r i o u s  a n d  p e r s o n a l  c o n s e q u e n c e s  o f  m a j o r  i m p o r ­

t a n c e  t o  a  w o m a n 's ]  f u t u r e , '"  ante, 505 U.S. at 916; 
t h e  a u t h o r i t y  l o  m a k e  t h i s  " t r a u m a t i c  a n d  y e t  e m ­

p o w e r i n g  d e c i s i o n "  i s  " a n  e l e m e n t  o f  b a s i c  h u m a n  

d i g n i t y , "  ibid.; a n d  it  is  " n o t h i n g  l e s s  th a n  a  m a t t e r  

o f  c o n s c i e n c e , "  ibid.

O n e  m i g h t  h a v e  f e a r e d  to  e n c o u n t e r  th i s  a u g u s t  a n d  

s o n o r o u s  p h r a s e  i n  a n  o p i n i o n  d e f e n d i n g  th e  r e a l  Roc v. 

Wade, r a t h e r  t h a n  t h e  r e v i s e d  v e r s i o n  f a b r i c a t e d  t o d a y  

b y  t h e  a u t h o r s  [ * 9 8 5 ]  o f  t h e  j o i n t  o p i n i o n .  T h e  s h o r t ­

c o m i n g s  o f  Roe d i d  n o l  i n c l u d e  l a c k  o f  c l a r i t y :  V i r tu a l ly  

a l l  r e g u l a t i o n  o f  a b o r t i o n  b e f o r e  t h e  t h i r d  t r i m e s t e r  w a s  

i n v a l i d .  B u t  t o  c o m e  a c r o s s  t h i s  p h r a s e  i n  th e  j o i n t  o p i n ­

io n  — w h i c h  c a l l s  u p o n  f e d e r a l  d i s t r i c t  j u d g e s  t o  a p p l y  a n  

" u n d u e  b u r d e n "  s t a n d a r d  at, d o u b t f u l  in  a p p l i c a t i o n  a s  il 

i s  u n p r i n c i p l e d  in  o r i g i n  —  i s  r e a l l y  m o r e  th a n  o n e  s h o u ld  

h a v e  t o  h e a r .

T h e  j o i n t  o p i n i o n  f r a n k l y  c o n c e d e s  t  ta t  t h e  a m o r ­

p h o u s  c o n c e p t  o f  " u n d u e  b u r d e n "  h a s  b e e n  i n c o n s i s t e n t l y  

a p p l i e d  b y  t h e  M e m b e r s  o f  t h i s  C o u r t  in  th e  f e w  b r i e f  

y e a r s  s i n c e  l h a t  " t e s t "  w a s  f i r s t  e x p l i c i t l y  p r o p o u n d e d  b y  

J U S T I C E  O 'C O N N O R  in  h e r  d i s s e n t  in  Akmn 1,462 U.S.
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416, 76 L  Ed. 2d 687,103 S. Cl. 2481 (1983). S e e  ante, 
505 U.S. al 876. n 3  B e c a u s e  [ * * * 7 8 6 ]  th e  t h r e e  J u s t i c e s  

n o w  w i s h  t o  " s e t  f o r t h  a  s t a n d a r d  [ * * 2 8 7 7 ]  o f  g e n e r a l  

a p p l i c a t i o n , "  t h e  j o i n t  o p i n i o n  a n a  ' c c s  t h a t  " i t  is  i m ­

p o r t a n t  t o  c l a r i f y  w h a t  i s  m e a n t  b y  a n  u n d u e  b u r d e n . "  

Ibid. I c e r t a i n l y  a g r e e  w i t h  t h a t ,  b u t  1 d o  n o t  a g r e e  t h a t  

t h e  j o i n t  o p i n i o n  s u c c e e d s  i n  th e  a n n o u n c e d  e n d e a v o r .  T o  

t h e  c o n t r a r y ,  i t s  e f f o r t ' a t  c l a r i f i c a t i o n  [ * 9 8 6 ]  m a k e  c l e a r  

o n l y  t h a t  t h e  s t a n d a r d  i s  i n h e r e n t l y  m a n i p u l a b l e  a n d  v / i l l  

p r o v e  h o p e l e s s l y  u n w o r k a b l e  i n  p r a c t i c e .

n 3  T h e  j o i n t  o p i n i o n  i s  c l e a r l y  w r o n g  in  a s s e r t ­

i n g ,  ante, 505 U.S. al 874, t h a t  " th e  C o u r t ' s  e a r l y  

a b o r t i o n  c a s e s  a d h e r e d  t o ” th e  " u n d u e  b u r d e n "  s t a n ­

d a r d .  T h e  p a s s i n g  u s e  o f  t h a t  p h r a s e  in  J U S T I C E  

B L ' f ' K M U N ' s  o p i n i o n  f o r  th e  C o u r t  i n  Bcllotti v. 
Bedr:. - - 5  U.S. 132, 147, 49 L  Ed. 2d 844, 96 
S. Ct. 2857 (1976) (Bcllotti 1), w a s  n o t  b y  w a y  o f  

s e t t i n g  f o r th  t h e  standard o f  u n c o n s t i t u t i o n a l i t y ,  a s  

J U S T I C E  O 'C O N N O R 's  l a t e r  o p i n i o n s  d i d ,  b u t  b y  

w a y  o f  e x p r e s s i n g  t h e  conclusion o f  u n c o n s t i t u t i o n ­

a l i ty .  J u s t i c e  P o w e l l  f o r  a  t i m e  a p p e a r e d  t o  e m p l o y  

a  v a r i a n t  o f  " u n d u e  b u r d e n "  a n a ly s i s  in  s e v e r a l  n o n -  

m a j o r i t y  o p i n i o n s ,  s e c ,  c. g., Bcllotti v. Baird, 443 
U.S. 622, 647, 61 L  E d 2d 797, 99 S. Cl. 3035
(1979) (Bcllotti 11); Carey v. Population Services 
International, 431 U.S. 678, 705, 52 L  Ed. 2d 675, 
97 S. Ct. 2010 (1977) ( o p m i e n  c o n c u r r i n g  in  p a r t  

a n d  c o n c u r r i n g  in  j u d g m e n t ) ,  b u t  h e  t o o  u l t i m a t e l y  

r e j e c t e d  t h a t  s t a n d a r d  in  h i s  o p in i o n  f o r  t h e  C o u r t  

in  Akron v. Akron Center fo r  Reproductive Health, 
Inc., 462 U.S. 416, 420, n l , 7 6 L  Ed. 2d 687,103  
S. Ct. 24S1 (1983) (Akron I). T h e  j o i n t  o p i n i o n 's  r e ­

l i a n c e  o n  Maher v. Roe, 432 U.S. 464,473, 53 L  Ed. 
2d484, 97S. Cl. 2376(1977), a n d  Harris v. McRae. 
448 U.S. 297,314, 6 5 L  Ed. 2d7S4,100S. Cl. 2671
(1980), i s  e n t i r e l y  m i s p l a c e d ,  s i n c e  t h o s e  c a s e s  d id  

n o t  i n v o l v e  r e g u l a t i o n  o f  a b o r t i o n ,  b u t  m e r e  r e f u s a l  

t o  f u n d  i t .  I n  a n y  e v e n t ,  J U S T I C E  O 'C O N N O R 's  

e a r l i e r  f o r m u l a t i o n s  h a v e  a p p a r e n t ly  n o w  p r o v e d  

u n s a t i s f a c t o r y  t o  t h e  t h r e e  J u s t i c e s ,  w h o  —  in  t h e  

n a m e  o f  stare decisis n o  l e s s  —  to d a y  f i n d  i t  n e c ­

e s s a r y  t o  d e v i s e  a n  e n t i r e l y  n e w  v e r s io n  o f  " u n d u e  

b u r d e n "  a n a l y s i s .  S e c  ante, 505 U.S. at 877-S79.

T h e  j o i n t  o p i n i o n  e x p l a i n s  th a t  a  s t a l e  r e g u l a t i o n  i m ­

p o s e s  a n  " u n d u e  b u r d e n "  i f  it  " h a s  th e  p u r p o s e  o r  e f f e c t  

o f  p l a c i n g  a  s u b s t a n t i a l  o b s t a c l e  in  th e  p a th  o f  a  w o m a n  

s e e k i n g  a n  a b o r t i o n  o f  a  n o n v i a b l e  f e t u s ."  Ante, 505 U.S. 
ct 877; s e e  a l s o  ante, 505 U.S. at 877-879. A n  o b s t a c l e  

i s  " s u b s t a n t i a l , "  w c  a r e  t o l d ,  i f  i t  is  " c a l c u l a t e d ! , )  [ t i n t ]  to  

i n f o r m  t h e  w o m a n 's  f r e e  c h o i c e ,  [ b u t  lo ]  h i n d e r  i t . "  Ante, 
505 U.S. at 877. n 4  T h i s  l a t t e r  s t a t e m e n t  c a n n o t  [ * 9 8 7 ]

[ * * * 7 8 7 ]  p o s s i b l y  m e a n  w h a t  i l  s a y s .  Any r e g u l a t i o n  o f  

a b o r t i o n  lh a t  i s  i n t e n d e d  l o  a d v a n c e  w h a t  t h e  j o i n t  o p in i o n  

c o n c e d e s  i s  t h e  S t a t e ' s  " s u b s t a n t i a l "  i n t e r e s t  i n  p r o t e c t i n g  

u n b o m  l i f e  w i l l  b e  " c a l c u l a t e d  [ lo ]  h in d e r "  a  d e c i s i o n  to  

h a v e  a n  a b o r t i o n .  I t  t h u s  s e e m s  m o r e  a c c u r a t e  t o  s a y  th a t  

t h e  j o i n t  o p i n i o n  w o u l d  u p h o l d  a b o r t i o n  r e g u l a t i o n s  o n ly  

i f  t h e y  d o  n o t  unduly h i n d e r  t h e  w o m a n 's  d e c i s i o n .  T h a t ,  

o f  c o u r s e ,  b r i n g s  u s  r i g h t  b a c k  lo  s q u a r e  o n e :  D e f in i n g  

a n  " u n d u e  b u r d e n "  a s  a n  " u n d u e  h i n d r a n c e "  ( o r  a  " s u b ­

s t a n t i a l  o b s t a c l e " )  h a r d l y  " c l a r i f i e s "  t h e  [ * * 2 8 7 8 ]  te s t .  

C o n s c i o u s l y  o r  n o t ,  t h e  j o i n t  o p i n i o n 's  v e r b a l  s h e l l  g a m e  

w i l l  c o n c e a l  r a w  j u d i c i a l  p o l i c y  c h o i c e s  c o n c e r n i n g  w h a t  

i s  " a p p r o p r i a t e "  a b o r t i o n  l e g i s l a t i o n .

n 4  T h e  j o i n t  o p i n i o n  f u r t h e r  a s s e r t s  t h a t  a  la w  

im p o s i n g  a n  u n d u e  b u r d e n  o n  a b o r t i o n  d e c i s i o n s  is  

n o t  a  " p e r m i s s i b l e "  m e a n s  o f  s e r v i n g  " l e g i t i m a t e "  

s t a l e  i n t e r e s t s .  Ante, 505 U.S. at 877. T h i s  d e ­

s c r i p t i o n  o f  t h e  u n d u e  b u r d e n  s t a n d a r d  in  t e n n s  

m o r e  c o m m o n l y  a s s o c i a t e d  w i th  th e  r a t i o n a l - b a s i s  

t e s t  w i l l  c o m e  a s  a  s u r p r i s e  e v e n  to  t h o s e  w h o  

h a v e  f o l l o w e d  c l o s e l y  o u r  w a n d e r i n g s  in  th i s  f o r ­

s a k e n  w i l d e r n e s s .  S e c ,  c. g„ Akron I, supra, at 463 
( O 'C O N N O R ,  J . ,  d i s s e n t i n g )  ( " T h e  'u n d u e  b u r d e n '  

. . . r e p r e s e n t s  t h e  r e q u i r e d  t h r e s h o l d  i n q u i r y  t h a t  

m u s t  b e  c o n d u c t e d  b e f o r e  t h i s  C o u r t  c a n  r e q u i r e  

a  S t a t e  t o  j u s t i f y  i t s  l e g i s l a t i v e  a c t i o n s  u n d e r  t h e  

e x a c t i n g  'c o m p e l l i n g  s t a t e  i n t e r e s t ’ s t a n d a r d " ) ;  s e e  

a l s o  Hodgson v. Minnesota, 497 U.S. 417, 458- 
460, 111 L  Ed. 2d 344, 110 S. Ct. 2926 (1990) 
( O 'C O N N O R ,  J . ,  c o n c u r r i n g  in  p a r t  a n d  c o n c u r ­

r i n g  in  j u d g m e n t  i n  p a r t ) ;  Thornburgh v. American 
College o f  Obstetricians and Gynecologists, 476 
U.S. 747, 82S, 90 L  Ed. 2d 779, 106 S. Ct. 2169
(1986) ( O 'C O N N O R ,  J . ,  d i s s e n t i n g ) .  T h i s  c o n f u s ­

in g  e q u a t i o n  o f  t h e  t w o  s t a n d a r d s  i s  a p p a r e n t l y  d e ­

s ig n e d  t o  e x p l a i n  h o w  o n e  o f  th e  J u s t i c e s  w h o  j o i n e d  

th e  p l u r a l i t y  o p i n i o n  in  Webster v. Reproductive 
Health Services, 492 U.S. 490, 106 L  Ed. 2d 410, 
109 S. Ct. 3040 (1989), w h i c h  a d o p t e d  t h e  r a -  

l i o n a l - b a s i s  t e s t ,  c o u l d  j o i n  a n  o p i n i o n  e x p r e s s l y  

a d o p t i n g  t h e  u n d u e  b u r d e n  te s t .  S e e  id., at 520 
( r e j e c t i n g  t h e  v i e w  t h a t  a b o r t i o n  i s  a  " f u n d a m e n ­

ta l  r i g h t , "  i n s t e a d  i n q u i r i n g  w h e t h e r  a  la w  r e g u ­

l a t i n g  th e  w o m a n 's  " l i b e r t y  i n t e r e s t "  in  a b o r t i o n  is  

" r e a s o n a b l y  d e s i g n e d "  t o  f u r t h e r  " l e g i t i m a t e "  s t a t e  

e n d s ) .  T h e  s a m e  m o t i v e  a l s o  a p p a r e n t l y  u n d e r l i e s  

th e  j o i n t  o p i n i o n 's  e r r o n e o u s  c i t a t i o n  o f  th e  p l u r a l i t y  

o p i n i o n  i n  Ohio v. Akron Center for Reproductive 
Health, 497 U.S. 502, 506 ,111L Ed. 2d405 ,110S. 
Ct. 2972 (1990) (Akron 11) ( o p i n i o n  o f  K E N N E D Y , 

J . ) ,  a s  a p p l y i n g  t h e  u n d u e  b u r d e n  te s t .  S e c  ante, 
505 U.S. at 876 ( u s i n g  th i s  c i t a t i o n  to  s u p p o r t  th e  

p r o p o s i t i o n  t h a t  " t w o  o f  u s "  —  /. e., tw o  o f  th e
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a u t h o r s  o f  th e  j o i n t  o p i n i o n  —  h a v e  p r e v i o u s l y  a p ­

p l i e d  t h i s  t e s t ) .  In  f a c t ,  Akmn II d o c s  n o l  m e n ­

t i o n  t h e  u n d u e  b u r d e n  s t a n d a r d  u n t i l  t h e  c o n c l u ­

s i o n  o f  t h e  o p i n i o n ,  w h e n  i t  s t a t e s  t h a t  t h e  s t a t u t e  

a l  i s s u e  " d o c s  n o t  i m p o s e  a n  u n d u e ,  o r  otherwise 
unconstitutional, b u r d e n . "  497 U.S. at 519  ( e m ­

p h a s i s  a d d e d ) .  I fa i l  t o  s e c  h o w  a n y o n e  c a n  t h i n k  

th a t  s a y i n g  a  s t a t u t e  d o e s  n o t  i m p o s e  a n  u n c o n ­

s t i t u t i o n a l  b u r d e n  u n d e r  any s t a n d a r d ,  i n c l u d i n g  

t h e  u n d u e  b u r d e n  te s t ,  a m o u n t s  t o  a d o p t i n g  th e  

u n d u e  b u r d e n  te s t  a s  t h e  exclusive s t a n d a r d .  T h e  

C o u r t ' s  c i t a t i o n  o f  Hodgson a s  r e f l e c t i n g  J U S T I C E  

K E N N E D Y ’S a n d  J U S T I C E  O 'C O N N O R ’s  " s h a r e d  

p r e m i s e s , "  ante, 505 U.S. at S78, i s  s i m i ­

l a r l y  i n e x p l i c a b l e ,  s i n c e  th e  w o r d  " u n d u e "  w a s  

n e v e r  e v e n  u s e d  in  t h e  f o r m e r 's  o p i n i o n  in  t h a t  

e a s e .  I j o i n e d  J U S T I C E  K E N N E D Y 'S  o p i n i o n s  in  

b o t h  Hodgson a n d  Akron II; 1 s h o u l d  b e  g r a t e f u l ,  I 

s u p p o s e ,  t h a t  t h e  j o i n t  o p i n i o n  d o e s  n o t  c l a i m  l h a t  

I , t o o ,  h a v e  a d o p t e d  t h e  u n d u e  b u r d e n  te s t .

T h e  u l t i m a t e l y  s t a n d a r d l c s s  n a t u r e  o f  t h e  " u n c  j c  b u r ­

d e n "  i n q u i r y  i s  a  r e f l e c t i o n  o f  th e  u n d e r l y i n g  f a c t  th a t  

t h e  c o n c e p t  h a s  n o  p r i n c i p l e d  o r  c o h e r e n t  l e g a l  b a s i s .  A s  

T H E  C H I E F  J U S T I C E  p o i n t s  o u t .  Roe's s t r i c t - s c r u i i n y  

s t a n d a r d  " a t  l e a s t  h a d  a  r e c o g n i z e d  b a s i s  i n  c o n s t i t u t i o n a l  

l a w  a t  t h e  l i m e  Roc w a s  d e c i d e d , "  ante, 505 U.S. at 964, 
w h i l e  " t h e  s a m e  c a n n o t  b e  s a i d  f o r  th e  'u n d u e  b u r d e n '  

s t a n d a r d ,  w h i c h  i s  c r e a t e d  l a r g e l y  o u t  o f  w h o l e  c l o t h  b y  

t h e  a u t h o r s  o f  t h e  j o i n t  o p i n i o n , "  ibid. T h e  j o i n t  o p i n i o n  

i s  f l a t l y  w r o n g  in  a s s e r t i n g  t h a t  " o u r  j u r i s p r u d e n c e  r e l a t ­

i n g  l o  a l l  l i b e r t i e s  s a v e  p e r h a p s  a b o r t i o n  h a s  r e c o g n i z e d "  

t h e  p e r m i s s i b i l i t y  o f  l a w s  t h a t  d o  n o t  i m p o s e  a n  " u n d u e  

b u r d e n . "  Ante, 505 U.S. at 873. I l  a r g u e s  t h a t  th e  a b o r t i o n  

r i g h t  i s  s i m i l a r  t o  o t h e r  r i g h t s  i n  t h a t  a  l a w  " n o t  d e s i g n e d  

t o  s t r i k e  a t  Lhc r i g h t  i t s e l f ,  [ b u t  w h ic h ]  h a s  t h e  i n c i d e n t a l  

e f f e c t  o f  m a k i n g  i t  m o r e  d i f f i c u l t  o r  m o r e  e x p e n s i v e  to  

[ e x e r c i s e  t h e  r i g h t , ] "  is  n o t  i n v a l id .  Ante, 505 U.S. at S74. 
I a g r e e ,  i n d e e d  1 h a v e  [ * 9 8 8 ]  f o r c e f u l l y  u r g e d ,  t h a t  a  la w  

o f  g e n e r a l  a p p l i c a b i l i t y  w h i c h  p l a c e s  o n l y  a n  i n c i d e n t a l  

b u r d e n  o n  a  f u n d a m e n t a l  r i g h t  d o c s  n o l  i n f r i n g e  t h a t  r i g h t ,  

s e e  R. A. V. v. St. Paul, 505 U.S. 377, 389-390, 120 L  
Ed. 2d 305, 112 S. Cl. 2538 (1992); Employment Div, 
Dept, o f  Human Resources o f Ore. v. Smith, 494 U S  872, 
S78-8S2, 108 L  Ed. 2d 876, 110 S. Ct. 1595(1990), b u t  

t h a t  p r i n c i p l e  d o e s  n o l  e s t a b l i s h  t h e  q u i t e  d i f f e r e n t  ( a n d  

q u i t e  d a n g e r o u s )  p r o p o s i t i o n  m a t  a  l a w  w l i i c h  directly 
r e g u l a t e s  a  f u n d a m e n t a l  r i g h t  w i l l  n o t  b e  f o u n d  to  v i o l a t e  

t h e  C o n s t i t u t i o n  u n l e s s  i t  i m p o s e s  a n  " u n d u e  b u r d e n . "  I t 

i s  t h a t ,  o f  c o u r s e ,  w h i c h  i s  a l  i s s u e  h e r e :  P e n n s y l v a n i a  

h a s  consciously and directly r e g u l a t e d  c o n d u c t  t h a t  o u r  

e a s e s  h a v e  h e l d  is  c o n s t i t u t i o n a l l y  p r o t e c t e d .  T h e  a p p r o ­

p r i a t e  a n a l o g y ,  t h e r e f o r e ,  i s  t h a t  o f  a  s t a t e  l a w  r e q u i r i n g

p u r c h a s e r s  o f  r e l i g i o u s  b o o k s  t o  e n d u r e  a  2 4 - h o u r  w a i t ­

i n g  p e r i o d ,  o r  t o  p a y  a  n o m i n a l  a d d i t i o n a l  t a x  o f  1 [ c e n t ] .  

T h e  j o i n t  o p i n i o n  c a n n o t  p o s s i b l y  b e  c o r r e c t  in  s u g g e s t i n g  

t h a t  w c  w o u l d  u p h o l d  s u c h  l e g i s l a t i o n  o n  t h e  g r o u n d  t h a t  

i t  d o e s  n o l  i m p o s e  a  " s u b s t a n t i a l  o b s t a c l e "  t o  t h e  e x e r c i s e  

o f  F i r s t  A m e n d m e n t  r i g h t s .  T h e  " u n d u e  b u r d e n "  s t a n d a r d  

i s  n o '  a t  a l l  t h e  g e n e r a l l y  a p p l i c a b l e  p r i n c i p l e  t h e  j o i n t  

o p i n i o n  p r e t e n d s  i t  t o  b e ;  r a t h e r ,  i l  i s  a  u n i q u e  c o n c e p t  

c r e a t e d  s p e c i a l l y  T or t h e s e  e a s e s ,  t o  p r e s e r v e  s o m e  j u d i ­

c i a l  f o o t h o l d  in  t h i s  i l l - g o t t e n  t e r r i t o r y .  In  c l a i m i n g  o t h e r ­

w i s e ,  t h e  t h r e e  J u s t i c e s  s h o w  t h e i r  w i l l i n g n e s s  [ * * * 7 8 8 ]  

t o  p l a c e  a l l  c o n s t i t u t i o n a l  r i g h t s  a l  r i s k  in  a n  e f f o r t  t o  p r e ­

s e r v e  w h a t  t h e y  d e e m  t h e  " c e n t r a l  h o l d i n g  in  Roc," Ante, 
505 U.S. at 873.

' r ' . c  r o o t l e s s  n a t u r e  o f  t h e  " u n d u e  b u r d e n "  s t a n d a r d ,  

a  p h r a s e  p l u c k e d  o u t  o f  c o n t e x t  f r o m  o u r  e a r l i e r  a b o r t i o n  

d e c i s i o n s ,  s e e  n . 3 ,  supra, i s  f u r t h e r  r e f l e c t e d  in  t h e  f a c t  

t h a t  t h e  j o i n t  o p i n i o n  f in d s  i l  n e c e s s a r y  e x p r e s s l y  t o  r e ­

p u d i a t e  t h e  m o r e  n a r r o w  f o r m u l a t i o n s  u s e d  in  J U S T I C E  

O ’C O N N O R 's  e a r l i e r  o p i n i o n s .  Ante, 505 U.S. at 876-
877. T h o s e  o p i n i o n s  s t a t e d  l h a t  a  s t a t u t e  i m p o s e s  a n  " u n ­

d u e  b u r d e n "  i f  i t  i m p o s e s  "absolute o b s t a c l e s  o r  severe 
l i m i t a t i o n s  o n  t h e  a b o r t i o n  d e c i s i o n , "  Akron 1, 462 U.S. 
at 464  ( d i s s e n t i n g  o p i n i o n )  ( e m p h a s i s  a d d e d ) ;  s e e  a l s o  

Thornburgh v. American College o f Obstetricians and 
Gynecologists, 476 U.S. 747, 828, 90 L  Ed. 2d 779, 106 
S. Ct. 2169 (1986) ( d i s s e n t i n g  [ * 9 8 9 ]  o p i n i o n ) .  T h o s e  

s t r o n g  a d j e c t i v e s  a r c  c o n s p i c u o u s l y  m i s s i n g  f r o m  t h e  j o i n t  

o p i n i o n ,  ‘. / h o s e  a u t h o r s  h a v e  f o r  s o m e  u n e x p l a i n e d  r e a s o n  

n o w  d e t e r m i n e d  l h a t  a  b u r d e n  i s  " u n d u e "  i f  i l  m e r e l y  i m ­

p o s e s  a  " s u b s t a n t i a l "  o b s t a c l e  t o  a b o r t i o n  d e c i s i o n s .  S e e ,  

c. g„ ante, 505 U.S. at 895. 901. J U S T I C E  O 'C O N N O R  

h a s  a l s o  a b a n d o n e d  ( a g a i n  w i t h o u t  e x p l a n a t i o n )  t h e  v ie w  

s h e  e x p r e s s e d  in  Planned Parenthood Assn. o f  Kansas 
City, Mo., Inc. v. Ashcroft, 462 U.S. 476, 76 L  Ed. 2d 
733, 103 S. Ct. 2517 (I9S3)  ( d i s s e n t i n g  o p i n i o n ) ,  t h a t  

a  m e d i c a l  r e g u l a t i o n  w h i c h  i m p o s e s  a n  " u n d u e  b u r d e n "  

c o u l d  n e v e r t h e l e s s  b e  u p h e l d  i f  i t  " r e a s o n a b l y  r e l a t e s  t o  th e  

p r e s e r v a t i o n  a n d  p r o t e c t i o n  o f  m a t e r n a l  h e a l t h , "  id., at 505 
( c i t a t i o n  a n d  i n t e r n a l  q u o t a t i o n  m a r k s  o m i t t e d ) .  In  t o d a y 's  

v c i s i o n ,  [ * * 2 8 7 9 ]  e v e n  h e a l t h  m e a s u r e s  w i l l  h e  u p h e l d  

o n l y  "if they do nut constitute an undue burden," ante, 
505 U.S. at 878  ( e m p h a s i s  a d d e d ) .  G o n e  t o o  i s  J U S T I C E  

O 'C O N N O R 's  s t a t e m e n t  t h a t  " t h e  S t a t e  p o s s e s s e s  com­
pelling  i n t e r e s t s  i n  t h e  p r o t e c t i o n  o f  p o t e n t i a l  h u m a n  l i f e .

. . t h r o u g h o u t  p r e g n a n c y , "  Akron 1, supra, at 461 ( d i s ­

s e n t i n g  o p i n i o n )  ( e m p h a s i s  a d d e d ) ;  s e e  a l s o  Ashcroft, 
supra, at 505  ( O 'C O N N O R ,  J . ,  c o n c u r r i n g  in  j u d g m e n t  

in  p a r t  a n d  d i s s e n t i n g  in  p a r t ) ;  Thornburgh, supra, at S28 
( O 'C O N N O R .  J . ,  d i s s e n t i n g ) ;  i n s t e a d ,  t h e  S t a l e 's  i n t e r e s t  

i n  u n b o m  h u m a n  l i f e  i s  s t e a l t h i l y  d o w n g r a d e d  t o  a  m e r e l y  

" s u b s t a n t i a l "  o r  " p r o f o u n d "  i n t e r e s t ,  ante, 505 U.S. at 876,
878. ( T h a t  h a d  t o  b e  d o n e ,  o f  c o u r s e ,  s i n c e  d e s i g n a t i n g
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t h e  i n t e r e s t  a s  " c o m p e l l i n g "  t h r o u g h o u t  p r e g n a n c y  w o u l d  

h a v e  b e e n ,  s h a l l  w e  s a y ,  a  " s u b s t a n t i a l  o b s t a c l e "  l o  t h e  

j o i n t  o p i n i o n ’s  d e t e r m i n e d  e f f o r t  t o  r e a f f i r m  w h a t  i t  v i e w s  

a s  th e  " c e n t r a l  h o l d i n g "  o f  Roc. S e e  Akron 1, 462 U.S. at 
420, n .l.)  A n d  " v i a b i l i t y ”  is  n o  l o n g e r  th e  " a r b i t r a r y "  d i ­

v i d i n g  l i n e  p r e v i o u s l y  d e c r i e d  b y  J U S T I C E  O 'C O N N O R  

in  Akmn I, id., at 461; t h e  C o u r t  n o w  a n n o u n c e s  t h a t  

" t h e  a t t a i n m e n t  o f  v i a b i l i t y  m a y  c o n t i n u e  to  s e r v e  a s  t h e  

c r i t i c a l  f a c t , "  ante, 505 U.S. at SCO. n 5  I t  i s  d i f f i c u l t  

t o  [ * 9 9 0 ]  [ * * * 7 8 9 ]  m a i n t a i n  t h e  i l l u s i o n  l h a t  w e  a r e  i n ­

t e r p r e t i n g  a  C o n s t i t u t i o n  r a t h e r  th a n  in v e n t in g  o n e ,  w h e n  

w c  a m e n d  i t s  p r o v i s i o n s  s o  b r e e z i ly .

n 5  O f  c o u r s e  J U S T I C E  O 'C O N N O R  w a s  c o r ­

r e c t  in  h e r  f o r m e r  v ie w .  T h e  a r b i t r a r i n e s s  o f  t h e  

v i a b i l i t y  l i n e  is  c o n f i r m e d  b y  t h e  C o u r t 's  i n a b i l i t y  

t o  o f f e r  a n y  j u s t i f i c a t i o n  f o r  i t  b e y o n d  t h e  c o n c l u -  

s o r y  a s s e r t i o n  t h a t  i t  is  o n l y  a t  t h a t  p o i n t  t h a t  t h e  

u n b o m  c h i l d 's  l i f e  " c a n  in  r e a s o n  a n d  a l l  f a i r n e s s "  

b e  t h o u g h t  t o  o v e r r i d e  t h e  i n t e r e s t s  o f  t h e  m o t h e r .  

Ante, 505 U.S. at 870. P r e c i s e l y  w h y  i s  i t  t h a t ,  

a t  t h e  m a g i c a l  s e c o n d  w h e n  m a c h i n e s  c u r r e n t l y  in  

u s e  ( t h o u g h  n o t  n e c e s s a r i l y  a v a i l a b l e  l o  t h e  p a r t i c ­

u l a r  w o m a n )  a r c  a b l e  l o  k e e p  a n  u n b o r n  c h i l d  a l i v e  

a p a r t  f r o m  i t s  m o t h e r ,  t h e  c r e a t u r e  is  s u d d e n l y  a b l e  

( u n d e r  o u r  C o n s t i t u t i o n )  t o  b e  p r o t e c t e d  b y  la w ,  

w h e r e a s  b e f o r e  t h a t  m a g i c a l  s e c o n d  i t  w a s  n o t ?  

T h a t  m a k e s  n o  m o r e  s e n s e  t h a n  a c c o r d i n g  i n f a n t s  

l e g a l  p r o t e c t i o n  o n l y  a f t e r  t h e  p o i n t  w h e n  t h e y  c a n  

f e e d  th e m s e l v e s .

B e c a u s e  t h e  p o r t i o n  o f  t h e  j o i n t  o p i n i o n  a d o p t i n g  

a n d  d e s c r i b i n g  t h e  u n d u e  b u r d e n  t e s t  p r o v i d e s  n o  m o r e  

u s e f u l  g u i d a n c e  t h a n  t h e  e m p t y  p h r a s e s  d i s c u s s e d  a b o v e ,  

o n e  m u s t  t u r n  l o  t h e  2 3  p a g e s  a p p l y i n g  t h a t  s t a n d a r d  

to  t h e  p r e s e n t  f a c t s  f o r  f u r t h e r  g u i d a n c e .  I n  e v a l u a t i n g  

P e n n s y l v a n i a 's  a b o r t i o n  l a w ,  t h e  j o i n t  o p i n i o n  r e l i c s  e x ­

t e n s i v e l y  o n  th e  f a c t u a l  f i n d i n g s  o f  t h e  D i s t r i c t  C o u r t ,  a n d  

r e p e a t e d l y  q u a l i f i e s  i t s  c o n c l u s i o n s  b y  n o t i n g  t h a t  t h e y  

a r e  c o n t i n g e n t  u p o n  t h e  r e c o r d  d e v e l o p e d  in  t h e s e  c a s e s .  

T h u s ,  t h e  j o i n t  o p i n i o n  w o u l d  u p h o l d  t h e  2 4 - h o u r  w a i t i n g  

p e r i o d  c o n t a i n e d  in  t h e  P e n n s y l v a n i a  s t a t u t e 's  i n f o r m e d  

c o n s e n t  p r o v i s i o n ,  18  P a .  C o n s .  S t a t .  §  3 2 0 5  ( 1 9 9 0 ) ,  b e ­

c a u s e  " t h e  r e c o r d  e v i d e n c e  s h o w s  t h a t  in  th e  v a s t  m a j o r i t y  

c f  c a s e s ,  a  2 4 - h o u r  d e l a y  d o e s  n o l  c r e a t e  a n y  a p p r e c i a ­

b l e  h e a l t h  r i s k , "  ante, 505 U.S. at 885. T h e  t h r e e  J u s t i c e s  

t h e r e f o r e  c o n c l u d e  t h a t  " o n  t h e  r e c o r d  b e f o r e  u s , . . .  w e  

a r c  n o t  c o n v i n c e d  t h a t  t h e  2 4 - h o u r  w a i t i n g  p e r i o d  c o n ­

s t i t u t e s  a n  u n d u e  b u r d e n . "  Ante, 505 U.S. at 887. T h e  

r e q u i r e m e n t  t h a t  a  d o c t o r  p r o v i d e  t h e  i n f o r m a t i o n  p e r t i ­

n e n t  t o  i n f o r m e d  c o n s e n t  w o u l d  a l s o  b e  u p h e l d  b e c a u s e  

" t h e r e  i s  n o  e v i d e n c e  o n  t h i s  r e c o r d  t h a t  [ th i s  r e q u i r e m e n t ]  

w o u l d  a m o u n t  in  p r a c t i c a l  t e r m s  t o  a  s u b s t a n t i a l  o b s t a c l e

t o  a  w o m a n  s e e k i n g  a n  a b o r t i o n . "  Ante, 505 U.S. at 8S4. 
S im i l a r l y ,  th e  j o i n t  o p i n i o n  w o u ld  u p h o l d  th e  r e p o r t i n g  

r e q u i r e m e n t s  o f  t h e  A c t ,  § §  3 2 0 7 ,  3 2 1 4 ,  b e c a u s e  " th e r e  

i s  n o  . . . s h o w i n g  o n  t h e  r e c o r d  b e f o r e  u s "  th a t  t h e s e  

r e q u i r e m e n t s  c o n s t i t u t e  a  " s u b s t a n t i a l  o b s t a c l e "  [ * 9 9 1  ] 

t o  a b o r t i o n  d e c i s i o n s .  Ante, 505 U.S. at 901. B u t  a ,  th e  

s a m e  t i m e  t h e  o p i n i o n  p o i n t e d l y  o b s e r v e s  l h a t  t h e s e  

p o r t i n g  r e q u i r e m e n t s  m a y  i n c r e a s e  t h e  c o s t s  o f  a b o r t i o n s  

a n d  th a t  " a l  s o m e  p o i n t  [ t h a t  f a c t ]  c o u l d  b e c o m e  a  s u b s t a n ­

t i a l  o b s t a c l e . "  Ibid. M o s t  s i g n i f i c a n t l y ,  t h e  j o i n t  o p i n i o n 's  

c o n c l u s i o n  th a t  t h e  s p o u s a l  n o t i c e  r e q u i r e m e n t  o f  th e  A c t ,  

s e c  § 3 2 0 9 ,  i m p o s e s  a n  " u n d u e  b u r d e n "  i s  b a s e d  in  l a r g e  

m e a s u r e  o n  t h e  D i s t r i c t  C o u r t ’s  " d e t a i l e d  f i n d in g s  o f  f a c t ,"  

w h i c h  th e  j o i n t  o p i n i o n  s e t s  o u t  a t  g r e a t  l e n g th ,  ante, 505 
U.S. at 888-891.

[ ♦ * 2 8 8 0 ]  I d o  n o t ,  o f  c o u r s e ,  h a v e  a n y  o b je c t i o n  lo  

t h e  n o t i o n  t h a t ,  i n  a p p l y i n g  le g a l  p r in c ip l e s ,  o n e  s h o u l d  

r e l y  o n ly  u p o n  t h e  f a c t s  t h a t  a r c  c o n t a i n e d  in  th e  r e c o r d  

o r  th a t  a r c  p r o p e r l y  s u b j e c t  t o  j u d i c i a l  n o t i c e .  n 6  B u t  w h a t  

i s  r e m a r k a b l e  a b o u t  t h e  j o i n t  o p i n i o n 's  [ * * * 7 9 0 ]  f a c t -  

i n t e n s i v e  a n a l y s i s  i s  t h a t  i t  d o e s  n o l  r e s u l t  in  a n y  m e a s u r ­

a b l e  j l a r i f i c a t i o n  o f  t h e  " u n d u e  b u r d e n "  s ta n d a r d .  R a th e r ,  

t h e  a p p r o a c h  o f  t h e  j o i n t  o p i n i o n  is ,  f o r  t h e  m o s t  p a r t ,  

s i m p l y  to  h i g h l i g h t  c e r t a i n  f a c t s  in  th e  r e c o r d  th a t  a p p a r ­

e n t l y  s t r i k e  t h e  t h r e e  J u s t i c e s  a s  p a r t i c u l a r l y  s ig n i f i c a n t  

i n  e s t a b l i s h i n g  ( o r  r e f u t i n g )  t h e  e x i s t e n c e  o f  a n  u n d u e  

b u r d e n ;  a f t e r  d e s c r i b i n g  t h e s e  f a c t s ,  th e  o p in i o n  th e n  s i m ­

p l y  a n n o u n c e s  l h a t  t h e  p r o v i s i o n  c i t h e r  d o c s  o r  d o e s  n o t  

im p o s e  a  " s u b s t a n t i a l  o b s t a c l e "  o r  a n  " u n d u e  b u r d e n . "  

S e e ,  c. g„ ante, 505 U.S. at 880, SS4-885, S87, 893- 
S94, 895, 901. W e  d o  n o t  k n o w  w h e t h e r  th e  s a m e  c o n c l u ­

s i o n s  c o u l d  h a v e  b e e n  r e a c h e d  o n  a  d i f f e r e n t  r e c o r d ,  o r  in  

w h a t  r e s p e c t s  t h e  r e c o r d  w o u l d  h a v e  h a d  to  d i f f e r  b e f o r e  

a n  o p p o s i t e  c o n c l u s i o n  w o u l d  h a v e  b e e n  [ * 9 9 2 ]  a p p r o ­

p r i a t e .  T h e  i n h e r e n t l y  s t a n d a r d l e s s  n a t u r e  o f  th i s  i n q u i r y  

i n v i t e s  th e  d i s t r i c t  j u d g e  t o  g i v e  e f f e c t  t o  h is  p e r s o n a l  p r e f ­

e r e n c e s  a b o u t  a b o r t i o n .  B y  f in d i n g  a n d  r e l y i n g  u p o n  th e  

r i g h t  f a c t s ,  h e  c a n  i n v a l i d a t e ,  i t  w o u l d  s e e m ,  a l m o s t  a n y  

a b o r t i o n  r e s t r i c t i o n  lh a t  s t r i k e s  h im  a s  " u n d u e "  — s u b j e c t ,  

o f  c o u r s e ,  t o  t h e  p o s s i b i l i t y  o r  b e i n g  r e v e r s e d  b y  a  c o u r t  

o f  a p p e a l s  o r  S u p r e m e  C o u r t  t h a t  i s  a s  u n c o n s t r a in e d  in  

r e v i e w i n g  h i s  d e c i s i o n  a s  h e  w a s  in  m a k in g  il .

n 6  T h e  j o i n t  o p i n i o n  i s  n o t  e n t i r e l y  f a i th f u l  t o  

th i s  p r i n c i p l e ,  h o w e v e r .  In  a p p r o v i n g  th e  D is t r i c t  

C o u r t 's  f a c t u a l  f i n d i n g s  w i th  r e s p e c t  t o  t h e  s p o u s a l  

n o t i c e  p r o v i s i o n ,  i t  r e l i c s  e x t e n s iv e l y  o n  n o n r c c o r d  

m a t e r i a l s ,  a n d  in  r e l i a n c e  u p o n  th e m  a d d s  a  n u m ­

b e r  o f  f a c t u a l  c o n c l u s i o n s  o f  i t s  o w n .  Ante, 505 
U.S. at 891-893. B e c a u s e  th i s  a d d i t i o n a l  f a c t f i n d in g  

p e r t a i n s  t o  m a t t e r s  t h a t  s u r e l y  a r e  " s u b je c t  t o  r e a ­

s o n a b l e  d i s p u t e , "  F e d .  R u le  E v id .  2 0 1 ( b ) ,  th e  j o i n t  

o p i n i o n  m u s t  b e  o p e r a t i n g  o n  th e  p r e m is e  th a t  t h e s e
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a r c  " l e g i s l a t i v e "  r a t h e r  t h a n  " a d j u d i c a ’ :” e "  f a c t s ,  s e e  

R u l e  2 0 1  ( a ) .  B u t  i f  a  c o u r t  c a n  f in d  a r  . i d u c  b u r d e n  

s i m p l y  b y  s e l e c t i v e l y  s t r i n g - c i t i n g  t h e  r i g h t  s o c i a l  

s c i e n c e  a r t i c l e s ,  1 d o  n o t  s e e  t h e  p o i n t  o f  e m p h a s i z ­

in g  o r  r e q u i r i n g  " d e t a i l e d  f a c t u a l  f i n d i n g s "  i n  th e  

D i s t r i c t  C o u r t .

T o  th e  e x t e n t  1 c a n  d i s c e r n  any m e a n i n g f u l  c o n t e n t  in  

t h e  " u n d u e  b u r d e n "  s t a n d a r d  a s  a p p l i e d  i n  t h e  j o i n t  o p i n ­

i o n ,  i l  a p p e a r s  l o b e  t h a t  a  S t a t e  m a y  n o t  r e g u l a l -  a b o r t i o n  

in  s u c h  a  w a y  a s  t o  r e d u c e  s i g n i f i c a n t l y  i t s  i n c i d e n c e .  

T h e  j o i n t  o p i n i o n  r e p e a t e d l y  e m p h a s i z e s  t h a t  a n  i m p o r ­

t a n t  f a c t o r  in  t h e  " u n d u e  b u r d e n ” a n a l y s i s  i s  w h e t h e r  th e  

r e g u l a t i o n  " p r e v e n t s  a  s i g n i f i c a n t  n u m b e r  o f  w o m e n  f r o m  

o b t a i n i n g  a n  a b o r t i o n , "  ante, 505 U.S. at 893; w h e t h e r  a  

" s i g n i f i c a n t  n u m b e r  o f  w o m e n  . . .  a r c  l i k e l y  l o  b e  d e ­

t e r r e d  f r o m  p r o c u r i n g  a n  a b o r t i o n , "  ante, 505 U.S. at 894; 
a n d  w h e t h e r  t h e  r e g u l a t i o n  o f t e n  " d e t e r s "  w o m e n  f r o m  

s e e k i n g  a b o r t i o n s ,  ante, 505 U.S. at 897. W c  a r e  n o t  t o l d ,  

h o w e v e r ,  w h a t  f o r m s  o f  " d e t e r r e n c e "  a r c  i m p e r m i s s i b l e  

o r  w h a t  d e g r e e  o f  s u c c e s s  i n  d e t e r r e n c e  i s  l o o  m u c h  to  

b e  t o l e r a t e d .  I f ,  f o r  e x a m p l e ,  a  S t a t e  r e q u i r e d  a  w o m a n  

l o  r e a d  a  p a m p h l e t  d e s c r i b i n g ,  w i th  i l l u s t r a t i o n s ,  t h e  f a c t s  

o f  f e t a l  d e v e l o p m e n t  b e f o r e  s h e  c o u l d  o b t a i n  a n  a b o r ­

t i o n ,  t h e  e f f e c t  o f  s u c h  l e g i s l a t i o n  m i g h t  b e  t o  " d e t e r "  a  

" s i g n i f i c a n t  n u m b e r  o f  w o m e n "  f r o m  p r o c u r i n g  a b o r t i o n s ,  

t h e r e b y  s e e m i n g l y  a l l o w i n g  a  d i s t r i c t  j u d g e  t o  i n v a l i d a t e  i t  

a s  a n  u n d u e  b u r d e n .  T h u s ,  d e s p i t e  f l o w e r y  r h e t o r i c  a b o u t  

t h e  S t a t e 's  " s u b s t a n t i a l "  a n d  " p r o f o u n d "  i n t e r e s t  in  " p o ­

t e n t i a l  h u m a n  l i f e , "  a n d  c r i t i c i s m  o f  Roc f o r  u n d e r v a l u i n g  

t h a t  i n t e r e s t ,  t h e  j o i n t  o p i n i o n  p e r m i t s  th e  S t a t e  t o  p u r s u e  

l h a t  i n t e r e s t  o n l y  s o  l o n g  a s  i t  i s  n o t  t o o  s u c c e s s f u l .  A s  

J U S T I C E  B1 A C K M U N  r e c o g n i z e s  ( w i th  e v i d e n t  h o p e ) ,  

ante, 505 U.S. at 926, t h e  " u n d u e  b u r d e n "  s t a n d a r d  m a y  u l ­

t i m a t e l y  r e q u i r e  t h e  i n v a l i d a t i o n  o f  e a c h  p r o v i s i o n  u p h e l d  

t o d a y  i i  i l  c a n  b e  s h o w n ,  o n  a  b e t t e r  r e c o r d ,  t h a t  t h e  S t a t e  

i s  t o o  e f f e c t i v e l y  " e x p r e s s i n g  a  p r e f e r e n c e  [ * 9 9 3 ]  f o r  

c h i l d b i r t h  o v e r  a b o r t i o n , ” ante, 505 U.S. at S83. R e a s o n  

f in d s  n o  r e f u g e  i n  th i s  j u r i s p r u d e n c e  o f  c o n f u s i o n ,

" W h i l e  w e  a p p r e c i a t e  t h e  w e i g h t  o f  t h e  

a r g u m e n t s . . .  U n i t  ( * * * 7 9 1 )  R o e  s h o u l d  h e  

o v e r r u l e d ,  t h e  r e s e r v a t i o n s  a n y  o f  u s  m a y  

h a v e  i n  r e a f f i r m i n g  t h e  c e n t r a l  h o l d i n g  o f  

Roe ( * * 2 8 8 1 ]  a r e  o u t w e i g h e d  b y  t h e  e x p l i ­

c a t i o n  o f  i n d i v i d u a l  l i b e r t y  w e  h a v e  g i v e n  

c o m b i n e d  w i l h  t h e  f o r c e  o f  stare decisis."
Ante, 505 U.S. at 853.

T h e  C o u r t 's  r e l i a n c e  u p o n  stare decisis c a n  b e s t  b e  

d e s c r i b e d  a s  c o n t r i v e d .  I t  i n s i s t s  u p o n  t h e  n e c e s s i t y  o f  a d  

h c r i n g  n o t  t o  a l l  o f  Roc, b u t  o n l y  t o  w h a t  i t  c a l l s  t h e  " c e n ­

t r a l  h o l d i n g . "  I t  s e e m s  t o  m e  l h a t  stare decisis o u g h t  t o  b e  

a p p l i e d  e v e n  t o  t h e  d o c t r i n e  o f  stare decisis, a n d  I c o n f e s s

n e v e r  t o  h a v e  h e a r d  o f  t h i s  n e w ,  k c e p - w h a t - y o u - w a m -  

a n d - t h r o w - a w a y - t h e - r e s t  v e r s i o n ,  I  w o n d e r  w h e t h e r ,  a s  

a p p l i e d  t o  Marbury v. Madison, 5 U.S. (1 Cranch) 137 2 
L  Ed. 60 (1803), f o r  e x a m p l e ,  th e  n e w  v e r s i o n  o f  stare 
decisis w o u l d  b e  s a t i s f i e d  i f  w c  a l l o w e d  c o u r t s  t o  r e v i e w  

t h e  c o n s t i t u t i o n a l i t y  o f  o n l y  t h o s e  s t a t u t e s  t h a t  ( l i k e  t h e  

c u e  i n  Marbury)  p e r t a i n  t o  t h e  j u r i s d i c t i o n  o f  th e  c o u r t s .

I a m  c e r t a i n l y  n o t  i n  a  g o o d  p o s i t i o n  to  d i s p u t e  th a t  

t h e  C o u r t  has saved  t h e  " r e n t r a l  h o l d i n g "  o f  Roc, s i n c e  to  

d o  t h a t  e f f e c t i v e l y  1 w o u l d  h a v e  t o  k n o w  w h a t  t h e  C o u r t  

h a s  s a v e d ,  w h i c h  in  t u r n  w o u l d  r e q u i r e  m e  to  u n d e r s t a n d  

( a s  I d o  n o t /  w h a t  t h e  " u n d u e  b u r d e n "  t e s t  m e a n s .  I m u s t  

c o n f e s s ,  h o w e v e r ,  t h a t  1 h a v e  a l w a y s  t h o u g h t ,  a n d  1 t h i n k  a  

lo t  o f  o t h e r  p e o p l e  h a v e  a l w a y s  t h o u g h t ,  t h a t  t h e  a r b i t r a r y  

t r i m e s t e r  f r a m e w o r k ,  w h i c h  th e  C o u r t  t o d a y  d i s c a r d s ,  w a s  

q u i t e  a s  c e n t r a l  t o  Roc a s  t h e  a r b i t r a r y  v i a b i l i t y  t e s t ,  w h i c h  

t h e  C o u r t  t o d a y  r e t a i n s .  I t  s e e m s  p a r t i c u l a r l y  u n g r a t e f u l  

t o  c a r v e  t h e  t r i m e s t e r  f r a m e w o r k  o u t  o f  t h e  c o r e  o f  Roe, 
s i n c e  i t s  v e r y  r i g i d i t y  ( i n  s h a r p  c o n t r a s t  t o  t h e  u t t e r  in -  

d c l c r m i n a b i l i l y  o f  t h e  " u n d u e  b u r d e n "  t e s t )  i s  p r o l  a b l y  

t h e  o n l y  r e a s o n  t h e  C o u r t  i s  a b l e  to  s a y ,  in  u r g i n g  stare 
decisis, t h a t  Roc " h r ;  i n  n o  s e n s e  p r o v e n  'u n w o r k a b l e , '"  

ante, 505 U.S. at 855. 1 s u p p o s e  t h e  [ * 9 9 4 ]  C o u r t  i s  

e n t i t l e d  t o  c a l l  a  " c e n t r a l  h o l d i n g "  w h a t e v e r  it w a n t s  to  

c a l l  a  " c e n t r a l  h o l d i n g "  —  w h i c h  i s ,  c o m e  t o  t h i n k  o f  i t ,  

p e r h a p s  o n e  o f  t h e  d i f f i c u l t i e s  w i t h  t h i s  m o d i f i e d  v e r s i o n  

o f  stare decisis. 1 t h o u g h t  I m i g h t  n o t e ,  h o w e v e r ,  t h a t  th e  

f o l l o w i n g  p o r t i o n s  o f  Roc h a v e  n o t  b e e n  s a v e d :

. U n d e r  Roc, r e q u i r i n g  l h a t  a  w o m a n  s e e k i n g  a n  a b o r ­

t i o n  b e  p r o v i d e d  t r u t h f u l  i n f o n n a t i o n  a b o u t  a b o r t i o n  b e ­

f o r e  g i v i n g  i n f o r m e d  w r i t t e n  c o n s e n t  i s  u n c o n s t i t u t i o n a l ,  

i f  t h e  i n f o r m a t . o n  i s  d e s i g n e d  t o  i n f l u e n c e  h e r  c h o i c e .  

Thornburgh, 476 U.S. at 759-765; Akron 1. 462 U.S. 
at 442-445. U n d e r  t h e  j o i n t  o p i n i o n ’s  " u n d u e  b u r d e n "  

r e g i m e  ( a s  a p p l i e d  t o d a y ,  a t  l e a s t )  s u c h  a  r e q u i r e m e n t  i s  

c o n s t i t u t i o n a l .  Ante, 505 U.S. at 8S1-S85.

. U n d e r  Roc, r e q u i r i n g  th a t  i n f o r m a t i o n  b e  p r o v i d e d  

b y  a  d o c t o r ,  r a t h e r  t h a n  b y  n o n p h y s i c i a n  c o u n s e l o r s ,  i s  

u n c o n s t i t u t i o n a l .  Akron 1, supra, at 446-449. U n d e r  th e  

" u n d u e  b u r d e n "  r e g i m e  ( a s  a p p l i e d  t o d a y ,  a t  l e a s t )  i t  i s  

n o t .  Ante, 505 U.S. at 884-885.

. U n d e r  Roc, r e q u i r i n g  a  2 4 - h o u r  w a i t i n g  p e r i o d  b e ­

t w e e n  t h e  t i m e  th e  w o m a n  g iv e s  h e r  i n f o r m e d  c o n s e n t  

a n d  t h e  t i m e  o f  t h e  a b o r t i o n  i s  u n c o n s t i t u t i o n a l .  Akron 1, 
supra, at 449-451. U n d e r  th e  " u n d u e  b u r d e n "  r e g i m e  ( a s  

a p p l i e d  t o d a y ,  a l  l e a s t )  il  i s  n o t .  Ante, 505 U.S. at 885- 
887.

[ * * * 7 9 2 ]  U n d e r  Roe, r e q u i r i n g  d c l ; i i l e d  r e p o r t s  t h a t  

i n c l u d e  d e m o g r a p h i c  d a t a  a b o u t  e a c h  w o m a n  w h o  s e e k s  

a n  a b o r t i o n  a n d  v a r i o u s  i n f o n n a t i o n  a b o u t  e a c h  a b o r t i o n  is  

u n c o n s t i t u t i o n a l .  Thornburgh, supra, at 765-768. U n d e r
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t h e  " u n d u e  b u r d e n "  r e g i m e  ( a s  a p p l i e d  t o d a y ,  a l  l e a s t )  i l  

g e n e r a l l y  i s  n o t .  Ante, 505 U.S. al 900-901.

" W h e r e ,  i n  t h e  p e r f o r m a n c e  o f  i t s  j u d i c i a l  

d u t i e s ,  t h e  C o u r t  d e c i d e s  a  e a s e  i n  s u c h  a  

w a y  a s  t o  r e s o l v e  t h e  s o r t  o f  i n t e n s e l y  d i v i ­

s iv e  c o n t r o v e r s y  r e f l e c t e d  in  R oe . . . ,  i t s  d e ­

c i s i o n  h a s  n  d i m e n s i o n  t h a t  t h e  r e s o l u t i o n  

o r  t h e  n o r m a l  c a s e  d o e s  n o l  c a r r y .  I t  i s  t h e  

d i m e n s i o n  p r e s e n t  w h e n e v e r  t h e  C o u r t ' s  

i n t e r p r e t a t i o n  o f  t h e  C o n s t i t u t i o n  c a l l s  t h e  

c o n t e n d i n g  s i d e s  o f  a  [ * 9 9 5 ]  n a t i o n a l  c o n ­

t r o v e r s y  t o  e n d  t h e i r  n a t i o n a l  d i v i s i o n  b y  

a c c e p t i n g  a  c o m m o n  m a n d a t e  r o o t e d  i n  

t h e  C o n s t i t u t i o n . "  Ante, 505 U.S. at 866- 
867.

[ * * 2 8 8 2 ]  T h e  C o u r t 's  d e s c r i p t i o n  o f  t h e  p l a c e  o f  Roe 
i n  t h e  s o c ia l  h i s t o r y  o f  th e  U n i t e d  S t a l e s  i s  u n r e c o g n i z ­

a b l e .  N o t  o n l y  d i d  Roc n o t ,  a s  t h e  C o u r t  s u g g e s t s ,  resolve 
th e  d e e p l y  d i v i s i v e  i s s u e  o f  a b o r t i o n ;  i t  d id  m o r e  t h a n  a n y ­

t h i n g  e l s e  l o  n o u r i s h  i t ,  b y  e l e v a t i n g  i t  t o  t h e  n a t i o n a l  le v e l  

w h e r e  i t  i s  i n f i n i t e l y  m o r e  d i f f i c u l t  t o  r e s o l v e .  N a t i o n a l  

p o l i t i c s  w e r e  n o l  p l a g u e d  b y  a b o r t i o n  p r o t e s t s ,  n a t i o n a l  

a b o r t i o n  l o b b y i n g ,  o r  a b o r t i o n  m a r c h e s  o n  C o n g r e s s  b e ­

f o r e  Roe v. Wade w a s  d e c i d e d .  P r o f o u n d  d i s a g r e e m e n t  

e x i s t e d  a m o n g  o u r  c i t i z e n s  o v e r  th e  i s s u e  —  a s  it  d o e s  

o v e r  o t h e r  i s s u e s ,  s u c h  a s  t h e  d e a t h  p e n a l t y  —  b u t  t h a t  

d i s a g r e e m e n t  w a s  b e i n g  w o r k e d  o u t  a l  th e  s t a t e  l e v e l .  A s  

w i t h  m a n y  o t h e r  i s s u e s ,  t h e  d iv i s i o n  o f  s e n t i m e n t  w i th i n  

e a c h  S ta t e  w a s  n o t  a s  c l o s e l y  b a l a n c e d  a s  i t  w a s  a m o n g  th e  

p o p u l a t i o n  o f  t h e  N a t i o n  a s  a  w h o l e ,  m e a n i n g  n o t  o n l y  l h a t  

m o r e  p e o p l e  w o u l d  b e  s a t i s f i e d  w i th  t h e  r e s u l t s  o f  s 'a t c -  

b y - s t a l c  r e s o l u t i o n ,  b u t  a l s o  t h a t  th o s e  r e s u l t s  w o u l d  b e  

m o r e  s t a b l e .  P r e - R o e ,  m o r e o v e r ,  p o l i t i c a l  c o m p r o m i s e  

w a s  p o s s i b l e .

Roc's m a n d a t e  f o r  a b o r t i o n  o n  d e m a n d  d e s t r o y e d  th e  

c o m p r o m i s e s  o f  t h e  p a s t ,  r e n d e r e d  c o m p r o m i s e  i m p o s ­

s i b l e  f o r  t h e  f u t u r e ,  a n d  r e q u i r e d  th e  e n t i r e  i s s u e  t o  b . ’ 

r e s o l v e d  u n i f o r m l y ,  a t  th e  n a t io n a l  le v e l .  A t  t h e  s a m e  

t i m e ,  Roe c r e a t e d  a  v a s t  n e w  c l a s s  o f  a b o r t i o n  c o n s u m e r s  

a n d  a b o r t i o n  p r o p o n e n t s  b y  e l i m i n a t i n g  th e  m o r a l  o p p r o ­

b r i u m  th a t  h a d  a t t a c h e d  to  th e  a c t .  ( " I f  th e  C o n s t i t u t i o n  

guarantees a b o r t i o n ,  h o w  c a n  i t  b e  b a d ? "  -  n o l  a n  a c c u ­

r a t e  l i n e  o f  t h o u g h t ,  b u t  a  n a t u r a l  o n e . )  M a n y  f a v o r  a l l  

o f  t h o s e  d e v e l o p m e n t s ,  a n d  i t  i s  n o t  ro r  m e  t o  s a y  th a t  

t h e y  a r e  w r o n g .  B u t  l o  p o r t r a y  R o e  a s  t h e  s t a t e s m a n l i k e  

" s e t t l e m e n t "  o f  a  d i v i s i v e  i s s u e ,  a  j u r i s p r u d e n t i a l  P e a c e  o f  

W e s t p h a l i a  t h a t  i s  w o r t h  p r e s e r v i n g ,  i s  n o t h i n g  l e s s  th a n  

O r w c l l i a n .  Roc f a n n e d  in t o  l i f e  a n  i s s u e  t h a t  h a s  i n f l a m e d  

o u r  n a t io n a l  p o l i t i c s  i n  g e n e r a l ,  a n d  h a s  o b s c u r e d  w i t h  i . :  

s m o k e  th e  s e l e c t i o n  o f  J u s t i c e s  t o  th i s  C o u r t  [ * 9 9 6 ]  in  

p a r t i c u l a r ,  e v e r  s i n c e .  A n d  b y  k e e p in g  u s  in  th e  a b o r t i o n -  

u m p i r i n g  b u s i n e s s ,  it  is  t h e  p e r p e t u a t i o n  o f  l h a t  d i s r u p ­

t i o n ,  r a t h e r  th a n  o f  a n y  Pax Roeana, t h a t  th e  C o u r t 's  n e w  

m a j o r i t y  d e c r e e s .

" T o  o v e r r u l e  u n d e r  f i r e . . .  w o u l d  s u b v e r t  

t h e  C o u r t ' s  l e g i t i m a c y . . . .

" .  . .  T o  a l l  t h o s e  w h o  w i l l  b e  .  .  . 

t e s t e d  b y  f o l l o w i n g ,  t h e  C o u r t  i m p l i c i t l y  

u n d e r t a k e s  t o  r e m a i n  s t e a d - f a s t  . . . .

T h e  p r o m i s e  o f  c o n s t a n c y ,  [ * * * 7 9 3 ]  o n c e  

g i v e n ,  b i n d s  i t s  m a k e r  f o r  a s  l o n g  a s  t h e  

p o w e r  t o  s t a n d  b y  t h e  d e c i s i o n  s u r v i v e s  

a n d  . . .  t h e  c o m m i t m e n t  [ i s  n o t ]  o b s o l e t e .

•  f  •

" ( T h e  A m e r i c a n  p e o p l e 's ]  b e l i e f  i n  

t h e m s e l v e s  a s  . . .  a  p e o p l e  [ w h o  a s p i r e  

t o  l i v e  a c c o r d i n g  t o  t h e  r u l e  o f  l a w ]  i s  n o t  

r e a d i l y  s e p a r a b l e  f r o m  t h e i r  u n d e r s t a n d ­

i n g  o f  t h e  C o u r t  i n v e s t e d  w i t h  t h e  a u t h o r ­

i t y  t o  d e c i d e  t h e i r  c o n s t i t u t i o n a l  c a s e s  a n d  

s p e a k  b e f o r e  a l l  o t h e r s  f o r  t h e i r  c o n s t i ­

t u t i o n a l  i d e a l s .  I f  t h e  C o u r t ' s  l e g i t i m a c y  

s h o u l d  h e  u n d e r m i n e d ,  t h e n ,  s o  w o u l d  Lite 

c o u n t r y  h e  i n  i t s  v e r y  a b i l i t y  t o  s e e  i t s e l f  

t h r o u g h  i t s  c o n s t i t u t i o n a l  i d e a l s . "  Ante,
505 U.S. at S67-S68.

T h e  I m p e r i a l  J u d i c i a r y  l i v e s .  I t i s  i n s t r u c t i v e  t o  c o m ­

p a r e  t h i s  N i c t z s c h c a n  v i s i o n  o f  u s  u n c l c c t c d ,  l i f e - t e n u r e d  

j u d g e s  —  l e a d i n g  a  V o lk  w i io  w i l l  b e  " t e s t e d  h y  f o l l o w ­

i n g ,"  a n d  w h o s e  v e r y  " b e l i e f  in  t h e m s e l v e s "  i s  m y s t i c a l l y  

b o u n d  u p  in  t h e i r  " u n d e r s t a n d i n g "  o f  a  C o u r t  t h a t  " s p e a k s  

b e f o r e  a l l  o t h e r s  f o r  t h e i r  c o n s t i t u t i o n a l  i d e a l s "  — w i th  th e  

s o m e w h a t  m o r e  m o d e s t  r o l e  e n v i s i o n e d  f o r  t h e s e  l a w y e r s  

b y  t h e  F o u n d e r s .

" T h e  j u d i c i a r y  . . .  h a s . . .  n o  d i r e c t i o n  e i t h e r  

o f  t h e  s t r e n g t h  o r  o f  t h e  w e a l t h  o f  th e  s o c i e ty ,  

a n d  c a n  l a k e  n o  a c t iv e  r e s o l u t i o n  w h a te v e r .

I t m a y  t r u l y  b e  s a i d  t o  h a v e  n e i t h e r  F o r c e  

n o t  W i l l ,  h u t  m e r e l y  j u d g m e n t  . . . ."  T h e  

F e d e r a l i s t  N o .  7 8 ,  p p .  3 9 3 - 3 9 4  ( G .  W i l l s  c d .

1 9 S 2 ) .

O r ,  a g a i n ,  t o  c o m p a r e  t h i s  e c s t a s y  o f  a  S u p r e m e  C o u r t  

in  w h i c h  t h e r e  i s ,  e s p e c i a l l y  o n  c o n t r o v e r s i a l  m a t t e r s ,  n o  

[ * 9 9 7 ]  s h a d o w  o f  c h a n g e  o r  h i n t  o f  a l t e r a t i o n  ( " T h e r e  is  a  

l i m i t  t o  t h e  a m o u n t  o f  e r r o r  t h a t  c a n  p l a u s i n l y  h e  im p u te d  

to  p r i o r  C o u r t s , "  ante, 505 U.S. at 866), w i th  [ * * 2 8 8 3 ]  

th e  m o r e  d e m o c r a t i c  v i e w s  o f  a  m o r e  h u m b l e  m a n :

" T h e  c a n d i d  c i t i z e n  m u s t  c o n f e s s  l h a t  i f  th e  

p o l i c y  o f  t h e  G o v e r n m e n t  u p o n  v i t a l  q u e s ­

t i o n s  a f f e c t i n g  t h e  w h o l e  p e o p l e  is  t o  b e  i r t c -
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v o t a b l y  f ix e d  b y  d e c i s i o n s  o f  t h e  S u p r e m e  

C o u r t ,  . . .  t h e  p e o p l e  w i l l  h a v e  c e a s e d  

lo  b e  t h e i r  o w n  r u l e r s ,  h a v i n g  t o  t h a t  e x ­

t e n t  p r a c t i c a l l y  r e s i g n e d  t h e i r  G o v e r n m e n t  

i n t o  t h e  h a n d s  o f  t h a t  e m i n e n t  t r i b u n a l . "  A . 

L i n c o ln ,  F i r s t  I n a u g u r a l  A d d r e s s  ( M a r .  4 ,

1 8 6 1 ) ,  r e p r i n t e d  in  I n a u g u r a l  A d d r e s s e s  o f  

t h e  P r e s i d e n t s  o f  t h e  U n i t e d  S t a l e s ,  S .  D o c .

N o .  1 0 1 - 1 0 ,  p .  1 3 9 ( 1 9 8 9 ) .

I t  is  p a r t i c u l a r l y  d i f f i c u l t ,  i n  t h e  c i r c u m s t a n c e s  o f  th e  

p r e s e n t  d e c i s i o n ,  t o  s i t  s t i l l  f o r  th e  C o u r t ' s  l e n g t h y  l e c t u r e  

u p o n  t h e  v i r t u e s  o f  " c o n s t a n c y , "  ante, 505 U.S. at 80S, o f  

" r e m a i n i n g  s t e a d f a s t , "  ibid., a n d  a d h e r i n g  l o  " p r i n c i p l e , "  

ante, passim. A m o n g  t h e  l i v e  J u s t i c e s  w h o  p u r p o r t e d l y  

a d h e r e  t o  Roe, a t  m o s t  t h r e e  a g r e e  u p o n  t h e  principle t h a t  

c o n s t i t u t e s  a d h e r e n c e  ( t h e  j o i n t  o p i n i o n 's  " u n d u e  b u r d e n ” 

s t a n d a r d )  —  a n d  t h a t  p r i n c i p l e  i s  i n c o n s i s t e n t  w i t h  Roc. 
See 410 U.S. at 154-156. n l  T o  m a k e  m a t t e r s  w o r s e ,  tw o  

o f  th e  t h r e e ,  in  [ * * * 7 9 4 ]  o r d e r  t h u s  t o  r e m a i n  s t e a d ­

f a s t ,  h a d  to  a b a n d o n  p r e v i o u s l y  s t a t e d  p o s i t i o n s .  S e e  n .4 ,  

supra; s e e  supra, a t  9 S S - 9 9 0 .  I t  i s  b e y o n d  m e  h o w  th e  

C o u r t  e x p e c t s  t h e s e  a c c o m m o d a t i o n s  l o  b e  a c c e p t e d  " a s  

g r o u n d e d  t r u l y  in  p r i n c i p l e ,  n o t  a s  c o m p r o m i s e s  w i t h  s o ­

c i a l  a n d  p o l i t i c a l  p r e s s u r e s  h a v i n g ,  a s  s u c h ,  n o  b e a r i n g  o n  

th e  p r i n c i p l e d  c h o i c e s  l h a t  t h e  C o u r t  is  o b l i g e d  t o  m a k e . "  

Ante, 505 U.S. at 865-S66. T h e  o n l y  p r i n c i p l e  t h e  C o u r t  

" a d h e r e s "  [ * 9 9 S ]  l o .  i t  s e e m s  t o  m e ,  i s  t h e  p r i n c i p l e  

th a t  t h e  C o u r t  m u s t  b e  s e e n  a s  s t a n d i n g  b y  Roe. T h a t  is  

n o l  a  p r i n c i p l e  o f  la w  ( w h i c h  i s  w h a t  I t h o u g h t  t h e  C o u r t  

w a s  t a l k i n g  a b o u t ) ,  b u t  a  p r i n c i p l e  o f  Realpolilik —  a n d  a  

w r o n g  o n e  a t  th a t .

n 7  J U S T I C E  B L A C K M U N 's  e f f o r t  t o  p r e s e r v e  

a s  m u c h  o f  Roe a s  p o s s i b l e  l e a d s  h i m  t o  r e a d  th e  

j o i n t  o p i n i o n  a s  m o r e  " c o n s t a n t "  a n d  " s t e a d f a s t "  

t h i n  c a n  b e  b e l i e v e d .  H e  c o n t e n d s  t h a t  t h e  j o i n t  

o p i n i o n 's  " u n d u e  b u r d e n "  s t a n d a r d  r e q u i r e s  t h e  a p ­

p l i c a t i o n  o f  s t r i c t  s c r u t i n y  lo  " a l l  rwn-dc-minimis" 
a b o r t i o n  r e g u l a t i o n s ,  ante, 505 U.S. at 926, b u t  l h a t  

c o u l d  o n l y  b e  t r u e  i f  a  " s u b s t a n t i a l  o b s t a c l e , "  ante, 
505 U.S. at 877 ( j o i n t  o p i n i o n ) ,  w e r e  t h e  s a m e  th i n g  

u s  a  mn-dc-minimis  o b s t a c l e  — w h i c h  i t  p l a i n l y  is  

n o t .

1 c a n n o t  u g r c c  w i t h ,  i n d e e d  I a m  a p p a l l e d  b y ,  th e  

C o u r t 's  s u g g e s t i o n  t h a t  t h e  d e c i s i o n  w h e t h e r  t o  s t a n d  b y  

a n  e r r o n e o u s  c o n s t i t u t i o n a l  d e c i s i o n  m u s t  b e  s t r o n g l y  i n ­

f l u e n c e d — c r g a /m f  o v e r r u l i n g ,  n o  l e s s  —  b y  t h e  s u b s t a n t i a l  

a n d  c o n t i n u i n g  p u b l i c  o p p o s i t i o n  th e  d e c i s i o n  h a s  g e n e r ­

a t e d .  T h e  C o u r t ’s  j u d g m e n t  t h a t  a n y  o t h e r  c o u r s e  w o u l d  

" s u b v e r t  th e  C o u r t 's  l e g i t i m a c y "  m u s t  b e  a n o t h e r  c o n s e ­

q u e n c e  o f  r e a d i n g  t h e  e r r o r - f i l l e d  h i s t o r y  b o o k  t h a t  d e ­

s c r i b e d  t h e  d e e p ly  d i v i d e d  c o u n t r y  b r o u g h t  t o g e t h e r  b y

Roc. I n  m y  h i s t o r y  b o o k ,  th e  C o u r t  w a s  c o v e r e d  w i lh  

d i s h o n o r  a n d  d e p r i v e d  o f  l e g i t i m a c y  b y  Dred Scott v. 

Sandford, 60 U.S. (19 How.) 393, 15 L  Ed. 691 (1857), 
a n  e r r o n e o u s  ( a n d  w i d e l y  o p p o s e d )  o p i n i o n  l h a t  i t  d i d  n o t  

a b a n d o n ,  r a t h e r  t h a n  b y  West Coast Hotel Co. v. Parrish, 
m  U.S. 379, 81 L  Ed. 703, 57 S. Ct. 578(1937), w h i c h  

p r o d u c e d  t h e  f a m o u s  " s w i t c h  in  l i m e "  f r o m  th e  C o u r t 's  e r ­

r o n e o u s  ( a n d  w i d e l y  o p p o s e d )  c o n s t i t u t i o n a l  o p p o s i t i o n  

to  t h e  s o c i a l  m e a s u r e s  o f  t h e  N e w  D e a l .  ( B o t h  Dred Scott 
a n d  o n e  l i n e  o f  t h e  c a s e s  r e s i s t i n g  t h e  N e w  D e a l  r e s t e d  

u p o n  t h e  c o n c e p t  o f  " s u b s t a n t i v e  d u e  p r o c e s s "  t h a t  t h e  

C o u r t  p r a i s e s  a n d  e m p l o y s  t o d a y .  I n d e e d ,  Dred Scott w a s  

" v e r y  p o s s i b l y  t h e  f i r s t  a p p l i c a t i o n  o f  s u b s t a n t i v e  d u e  

p r o c e s s  in  t h e  S u p r e m e  C o u r t ,  th e  o r i g i n a l  p r e c e d e n t  f o r  

Ijichncr  v. New York a n d  Roc v. Wade." D . C u n r ic ,  T h e  

C o n s t i t u t i o n  in  t h e  S u p r e m e  C o u r t  2 7 1  ( 1 9 8 5 )  ( f o o t n o t e s  

o m i t t e d ) . )

B u t  w h e t h e r  i l  w o u l d  " s u b v e r t  t h e  C o u r t 's  l e g i t i m a c y "  

o r  n o t ,  t h e  n o t i o n  l h a t  w c  w o u l d  d e c i d e  a  e a s e  d i f f e r ­

e n t l y  f r o m  t h e  w a y  w e  o t h e r w i s e  w o u l d  h a v e  in  o r d e r  to  

s h o w  t h a t  w e  c a n  s t a n d  f i r m  a g a i n s t  p u b l i c  d i s a p p r o v a l  

i s  f r i g h t e n i n g .  I t  i s  a  b a d  e n o u g h  i d e a ,  e v e n  in  th e  h e a d  

o f  s o m e o n e  l i k e  m e ,  w h o  b e l i e v e s  t h a t  t h e  t e x t  o f  th e  

C o n s t i t u t i o n ,  a n d  o u r  t r a d i t i o n s ,  s a y  w h a t  t h e y  s a y  a n d  

th e r e  i s  n o  f i d d l i n g  w i l h  t h e m .  B u t  w h e n  i t  i s  in  t h e  m i n d  

o f  a  C o u r t  t h a t  b e l i e v e s  t h e  C o n s t i t u t i o n  [ * 9 9 9 ]  h a s  a n  

e v o l v i n g  m e a n i n g ,  s e e  [ * * 2 8 8 4 ]  ante, 505 U.S. al 848; 
t h a t  t h e  N i n t h  A m e n d m e n t ’s  r e f e r e n c e  t o  " o th e r "  r i g h t s  is  

n o l  a  d i s c l a i m e r ,  b u t  a  c h a r t e r  f o r  a c t i t  t ,  ibid.; a n d  th a t  

t h e  f u n c t i o n  o f  t h i s  C o u r t  i s  t o  " s p e a k  b e f o r e  a l l  o t h e r s  

f o r  [ t h e  p e o p l e 's ]  c o n s t i t u t i o n a l  i d e a l s "  u n r e s t r a i n e d  b y  

m e a n i n g f u l  t e x t  o r  t r a d i t i o n  —  t h e n  t h e  n o t i o n  t h a t  th e  

C o u r t  m u s t  a d h e r e  t o  a  d e c i s i o n  f o r  a s  l o n g  a s  t h e  d e ­

c i s i o n  f a c e s  " g r e a t  o p p o s i t i o n "  a n d  t h e  C o u r t  i s  " u n d e r  

f i r e "  a c q u i r e s  a  c h a r a c t e r  o f  a l m o s t  c z a r i s l  a r r o g a n c e .  W e  

a r c  o lT c n d e d  b y  t h e s e  m a r c h e r s  w h o  d e s c e n d  u p o n  u s ,  

e v e r y  y e a r  o n  t h e  a n n i v e r s a r y  o r  Roc, t o  p r o t e s t  o u r  s a y ­

in g  l h a t  th e  C o n s t i t u t i o n  r e q u i r e s  w h a t  o u r  s o c i e t y  h a s  

[ * * * 7 9 5 ]  n e v e r  t h o u g h t  th e  C o n s t i t u t i o n  r e q u i r e s .  T h e s e  

p e o p l e  w h o  r e f u s e  t o  h e  " t e s t e d  b y  f o l l o w i n g "  m u s t  h e  

t a u g h t  a  l e s s o n .  W c  h a v e  n o  C o s s a c k s ,  b u t  a l  l e a s t  w c  

c a n  s t u b b o r n l y  r e f u s e  l o  a b a n d o n  a n  e r r o n e o u s  o p i n i o n  

l h a t  w c  m i g h t  o t h e r w i s e  c h a n g e  —  t o  s h o w  h o w  l i t t l e  t h e y  

i n t i m i d a t e  u s .

O f  c o u r s e ,  a s  T H E  C H I E F  J U S T I C E  p o i n t s  o u t ,  w c  

h a v e  b e e n  s u b j e c t e d  t o  w h a t  ( h e  C o u r t  c a l l s  '" p o l i t i c a l  

p r e s s u r e '"  b y  both s i d e s  o f  t h i s  i s s u e .  Ante, 505 U.S. at 
963. M a y b e  t o d a y 's  d e c i s i o n  not t o  o v e r r u l e  Roc w i l l  b e  

s e e n  a s  b u d d i n g  lo  p r e s s u t e  f r o m  that d i r e c t i o n .  I n s t e r J  

o f  e n g a g i n g  in  t h e  h o p e l e s s  t a s k  o f  p r e d i c t i n g  p u b l i c  p e r ­

c e p t i o n  —  a  j o b  n o t  f o r  l a w y e r s  b u t  f o r  p o l i t i c a l  c a m p a i g n  

m a n a g e r s  —  th e  J u s t i c e s  s h o u l d  d o  w h a t  i s  legally r i g h t  

b y  a s k i n g  t w o  q u e s t i o n s :  ( I ) W a s  Roe c o r r e c t l y  d e c i d e d ?
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( 2 )  H a s  Roc s u c c e e d e d  in  p r o d u c i n g  a  s e t t l e d  b o d y  o f  

l a w ?  I f  t h e  a n s w e r  l o  b o th  q u e s t i o n s  is  n o .  Roc s h o u l d  

u n d o u b t e d l y  b e  o v e r r u l e d .

In  t r u t h ,  I a m  a s  d i s t r e s s e d  a s  th e  C o u r t  i s  —  a n d  e x ­

p r e s s e d  m y  d i s t r e s s  s e v e r a l  y e a r s  a g o ,  s e e  Webster, 492 
U.S. at 535 — a b o u t  t h e  " p o l i t i c a l  p r e s s u r e "  d i r e c t e d  lo  

t h e  C o u r t :  t h e  m a r c h e s ,  th e  m a i l ,  t h e  p r o t e s t s  a i m e d  a t  

i n d u c i n g  u s  t o  c h a n g e  o u r  o p i n i o n s .  H o w  u p s e t t i n g  i t  i s ,  

t h a t  s o  m a n y  o f  o u r  c i t i z e n s  ( g o o d  p e o p l e ,  n o t  l a w l e s s  

o n e s ,  o n  b o t h  s i d e s  o f  th i s  a b o r t i o n  i s s u e ,  a n d  o n  v a r i o u s  

s i d e s  o f  o t h e r  i s s u e s  a s  w e l l )  t h i n k  th a t  w e  J u s t i c e s  s h o u l d  

p r o p e r l y  t a k e  i n t o  a c c o u n t  |* 1 0 0 0 ]  t h e i r  v i e w s ,  a s  t h o u g h  

w e  w e r e  e n g a g e d  n o t  i n  a s c e r t a i n i n g  a n  o b j e c t i v e  l a w  b u t  

in  d e t e r m i n i n g  s o m e  k i n d  o f  s o c ia l  c o n s e n s u s .  T h e  C o u r t  

w o u l d  p r o f i t ,  1 t h i n k ,  f r o m  g iv i n g  l e s s  a t t e n t i o n  t o  t h e  

fact o f  t h i s  d i s t r e s s i n g  p h e n o m e n o n ,  a n d  m o r e  a t t e n t i o n  

to  t h e  cause o f  i l .  T h a t  c a u s e  p e r m e a t e s  t o d a y ’s  o p i n i o n :  

a  n e w  m o d e  o f  c o n s t i t u t i o n a l  a d j u d i c a t i o n  t h a t  r e l i c s  n o l  

u p o n  t e x t  a n d  t r a d i t i o n a l  p r a c t i c e  t o  d e t e r m i n e  t h e  la w ,  

b u t  u p o n  w h a t  t h e  C o u r t  c a l l s  " r e a s o n e d  j u d g m e n t , "  ante, 
505 U.S. at S49, w h i c h  tu r n s  o u t  to  b e  n o t h i n g  b u t  p h i l o ­

s o p h i c a l  p r e d i l e c t i o n  a n d  m o r a l  in t u i t i o n .  A l l  m a n n e r  o f  

" l i b e r t i e s , "  t h e  C o u r t  t e l l s  u s ,  i n h e r e  i n  th e  C o n s t i t u t i o n  

a n d  a r e  e n f o r c e a b l e  b y  th i s  C o u r t  —  n o t  j u s t  t h o s e  m e n ­

t i o n e d  in  t h e  t e x t  o r  e s t a b l i s h e d  in  t h e  t r a d i t i o n s  o f  o u r  

s o c i e ty .  Ante, 505 U.S. at S47-S49. W h y  e v e n  t h e  N i n t h  

A m e n d m e n t  —  w h i c h  s a y s  o n l y  t h a t  " t h e  e n u m e r a t i o n  

in  t h e  C o n s t i t u t i o n ,  o f  c e r t a i n  r i g h t s ,  s h a l l  n o l  b e  c o n ­

s t r u e d  l o  d e n y  o r  d i s p a r a g e  o th e r s  r e t a i n e d  b y  t h e  p e o ­

p l e "  —  i s ,  d e s p i t e  o u r  c o n t r a r y  u n d e r s t a n d i n g  f o r  a l m o s t  

2 0 0  y e a r s ,  a  l i t e r a l l y  b o u n d l e s s  s o u r c e  o f  a d d i t i o n a l ,  u n ­

n a m e d ,  u n h i n t c d - a l  " r i g h t s , "  d e f i n a b le  a n d  e n f o r c e a b l e  

b y  u s ,  t h r o u g h  “ r e a s o n e d  j u d g m e n t . "  Ante, 505 U.S. ut 
S4S-S49.

W h a t  m a k e s  a l l  t h i s  r e l e v a n t  l o  t h e  b o t h e r s o m e  a p ­

p l i c a t i o n  o f  " p o l i t i c a l  p r e s s u r e "  a g a in s t  t h e  C o u r t  a r c  t h e  

t w i n  f a c t s  t h a t  t h e  A m e r i c a n  p e o p l e  l o v e  d e m o c r a c y  a n d  

th e  A m e r i c a n  p e o p l e  a r c  n o l  f o o l s .  A s  l o n g  a s  t h i s  C o u r t  

t h o u g h t  ( a n d  t h e  p e o p l e  t h o u g h t )  th a t  w c  J u s t i c e s  w e r e  d o ­

in g  e s s e n t i a l l y  l a w y e r s ’ w o r k  u p  h e r e  — r e a d i n g  t e x t  a n d  

d i s c e r n i n g  o u r  s o c i e t y ’s  t r a d i t i o n a l  u n d e r s t a n d i n g  o f  t h a t  

t e x t  —  t h e  p u b l i c  p r e t t y  m u c h  l e f t  u s  a l o n e .  T e x t s  a n d  t r a ­

d i t i o n s  a r e  f a c t s  t o  s tu d y ,  n o t  c o n v i c t i o n s  lo  d e m o n s t r a t e  

a b o u t .  B u t  i f  in  r e a l i t y  o u r  p r o c e s s  o f  c o n s t i t u t i o n a l  a d ­

j u d i c a t i o n  c o n s i s t s  p r i m a r i l y  l “ * 7 9 6 ]  o f  m a k i n g  value 
judgments; i f  w c  c a n  i g n o r e  a  lo n g  a n d  c l e a r  t r a d i t i o n  

c l a r i f y i n g  a n  a m b i g u o u s  t e x t ,  a s  w c  d id ,  f o r  e x a m p l e ,  f iv e  

d a y s  a g o  in  d e c l a r i n g  u n c o n s t i t u t i o n a l  i n v o c a t i o n s  a n d  

b e n e d i c t i o n s  a t  p u b l i c  h ig h  s c h o o l  g r a d u a t i o n  [ * * 2 8 8 5 ]  

c e r e m o n i e s ,  Lee v. Weisman, 505 U.S. 577, 120 L  Ed. 
2d 467, 112 S. Ct. 2649 (1992); i f ,  a s  I s a y ,  o u r  p r o ­

n o u n c e m e n t  o f  c o n s t i t u t i o n a l  l a w  r e s t s  p r i m a r i l y  o n  v a l u e  

[ * 1 0 0 1 ]  j u d g m e n t s ,  t h e n  a  f r e e  a n d  in t e l l i g e n t  p e o p l e 's  a t ­

t i t u d e  t o w a r d s  u s  c a n  b e  e x p e c t e d  t o  b e  (ought t o  b e )  q u i t e  

d i f f e r e n t .  T h e  p e o p l e  k n o w  t h a t  t h e i r  v a l u e  j u d g m e n t s  

a r c  q u i t e  a s  g o o d  a s  t h o s e  t a u g h t  ir . a n y  l a w  s c h o o l  —  

m a y b e  b e t t e r .  I f ,  i n d e e d ,  t h e  " l i b e r t i e s "  p r o t e c t e d  b y  th e  

C o n s t i t u t i o n  a r e ,  a s  t h e  C o u r t  s a y s ,  u n d e f i n e d  a n d  u n ­

b o u n d e d ,  t h e n  t h e  p e o p l e  should d e m o n s t r a t e ,  t o  p r o t e s t  

t h a t  w c  d o  n o t  i m p l e m e n t  their v a l u e s  i n s t e a d  o f  ours. 
N o t  o n l y  t h a t ,  b u t  c o n f i r m a t i o n  h e a r i n g s  f o r  n e w  J u s t i c e s  

should  d e t e r i o r a t e  i n t o  q u e s t i o n - a n d - a n s w e r  s e s s i o n s  in  

w h i c h  S e n a t o r s  g o  t h r o u g h  a  l i s t  o f  t h e i r  c o n s t i t u e n t s '  m o s t  

f a v o r e d  a n d  m o s t  d i s f a v o r e d  a l l e g e d  c o n s t i t u t i o n a l  r i g h t s ,  

a n d  s e e k  t h e  n o m i n e e 's  c o m m i t m e n t  t o  s u p p o r t  o r  o p p o s e  

th e m .  V a lu e  j u d g m e n t s ,  a f t e r  a l l ,  s h o u l d  b e  v o t e d  o n ,  n o l  

d i c t a t e d ;  a n d  i f  o u r  C o n s t i t u t i o n  h a s  s o m e h o w  a c c i d e n t l y  

c o m m i t t e d  t h e m  to  t h e  S u p r e m e  C o u r t ,  a t  l e a s t  w e  c a n  

h a v e  a  s o r t  o f  p l e b i s c i t e  e a c h  t i m e  a  n e w  n o m i n e e  t o  th a t  

b o d y  i s  p u t  f o r w a r d .  J U S T I C E  B L A C K M U N  n o t  o n ly  

r e g a r d s  t h i s  p r o s p e c t  w i th  e q u a n i m i t y ,  h e  s o l i c i t s  i t .  Ante, 
505 U.S. at 943.

* * ♦

T h e r e  i s  a  p o i g n a n t  a s p e c t  l o  t o d a y 's  o p i n i o n .  I t s  

l e n g t h ,  a n d  w h a t  m i g h t  b e  c a l l e d  i t s  e p i c  t o n e ,  s u g g e s t  

t h a t  i t s  a u t h o r s  b e l i e v e  th e y  a r c  b r i n g i n g  t o  a n  e n d  a  t r o u ­

b l e s o m e  e r a  i n  t h e  h i s t o r y  o f  o u r  N a t i o n  a n d  o f  o u r  C o u r t .  

" I t  is  t h e  d i m e n s i o n "  o f  a u t h o r i t y ,  t h e y  s a y ,  t o  " c a l l  th e  

c o n t e n d i n g  s i d e s  o f  n a t i o n a l  c o n t r o v e r s y  t o  e n d  th e i r  n a ­

t i o n a l  d i v i s i o n  b y  a c c e p t i n g  a  c o m m o n  m a n d a t e  r o o t e d  in  

t h e  C o n s t i t u t i o n . "  Ante, 505 U.S. al 867.

T h e r e  c o m e s  v i v i d l y  t o  m i n d  a  p o r t r a i t  b y  E m a n u e l  

L e u l z e  l h a t  h a n g s  i n  th e  H a r v a r d  L a w  S c h o o l :  R o g e r  

B r o o k e  T a n e y ,  p a i n t e d  in  1 8 5 9 ,  t h e  8 2 d  y e a r  o f  h i s  l i f e ,  

t h e  2 4 t h  o f  h i s  C h i e f  J u s t i c e s h i p ,  t h e  s e c o n d  a f t e r  h is  o p i n ­

i o n  in  Dred Scott. I Ic  i s  a l l  in  b l a c k ,  s i t t i n g  in  a  s h a d o w e d  

r e d  a r m c h a i r ,  l e f t  h a n d  r e s t i n g  u p o n  a  p a d  o f  p a p e r  in  

h i s  l a p ,  r i g h t  h a n d  h a n g i n g  l i m p ly ,  a l m o s t  l i f e l e s s l y ,  b e ­

s i d e  t h e  i n n e r  a r m  o f  th e  c h a i r .  M e s i t s  f a c i n g  th e  v i e w e r  

a n d  s t a r i n g  s t r a i g h t  o u t .  T h e r e  [ * 1 0 0 2 ]  s e e m s  lo  b e  o n  

h i s  f a c e ,  a n d  in  h i s  d e e p - s e t  e y e s ,  a n  e x p r e s s i o n  o f  p r o ­

f o u n d  s a d n e s s  a n d  d i s i l l u s i o n m e n t .  P e r h a p s  h e  a l w a y s  

l o o k e d  t h a t  w a y ,  e v e n  w h e n  d w e l l i n g  u p o n  t h e  h a p p i e s t  

o f  t h o u g h t s .  B u t  t h o s e  o f  u s  w h o  k n o w  h o w  th e  l u s t r e  o f  

h i s  g r e a t  C h i e f  J u s t i c e s h i p  c a m e  to  b e  e c l i p s e d  b y  Dred 
Scott c a n n o t  h e l p  b e l i e v i n g  t h a t  h e  h a d  t h a t  e a s e  —  i t s  a l ­

r e a d y  a p p a r e n t  c o n s e q u e n c e s  f o r  th e  C o u r t  a n d  i t s  s o o n -  

t o - b e - p l a y e d - o u t  c o n s e q u e n c e s  f o r  t h e  N a t i o n  —  b u r n in g  

o n  h i s  m i n d .  1 e x p e c t  th a t  t w o  y e a r s  e a r l i e r  h e ,  t o o ,  h a d  

t h o u g h t  h i m s e l f  " c u l l i n g  th e  c o n t e n d i n g  s i d e s  o f  n a t io n a l  

c o n t r o v e r s y  l o  e n d  t h e i r  n a t i o n a l  d i v i s i o n  b y  a c c e p t i n g  a  

c o m m o n  m a n d a t e  r o o t e d  in  t h e  C o n s t i t u t i o n . "

It i s  n o  m o r e  r e a l i s t i c  f o r  u s  in  ( h i s  l i t i g a t i o n ,  t h a n  it 

w a s  f o r  h i m  in  l h a t ,  t o  t h i n k  th  .t a n  i s s u e  o f  I h e  [ •  * * 7 9 7 )  

s o r t  t h e y  b o t h  in v o l v e d  —  - n  i s s u e  i n v o l v i n g  l i f e  a n d
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d e a t h ,  f r e e d o m  a n d  s u b j u g a t i o n  —  c a n  b e  " s p e e d i l y  a n d  

f i n a l ly  s e t t l e d "  b y  t h e  S u p r e m e  C o u r t ,  a s  P r e s i d e n t  J a m e s  

B u c h a n a n  in  h i s  i n a u g u r a l  a d d r e s s  s a i d  t h e  i s s u e  o f  s l a v ­

e r y  i n  t h e  t e r r i t o r i e s  w o u l d  b e .  S e e  I n a u g u r a l  A d d r e s s e s  

o f  t h e  P r e s i d e n t s  o f  t h e  U n i t e d  S t a t e s ,  S .  D o c .  N o .  1 0 1 -  

1 0 , p .  1 2 6  ( 1 9 8 9 ) .  Q u i t e  t o  t h e  c o n t r a r y ,  b y  f o r e c l o s i n g  a l l 

d e m o c r a t i c  o u t l e t  f o r  t h e  d e e p  p a s s i o n s  th i s  i s s u e  a r o u s e s ,  

b y  b a n i s h i n g  th e  i s s u e  f r o m  t h e  p o l i t i c a l  f o r u m  t h a t  g iv e s  

a l l  p a r t i c i p a n t s ,  e v e n  t h e  l o s e r s ,  t h e  s a t i s f a c t i o n  o f  a  f a i r  

h e a r i n g  a n d  a n  h o n e s t  f i g h t ,  b y  c o n t i n u i n g  t h e  im p o s i t i o n  

o f  a  r i g i d  n a t i o n a l  r u l e  i n s t e a d  o f  a l l o w i n g  f o r  r e g i o n a l  

d i f f e r e n c e s ,  th e  C o u r t  m e r e l y  p r o l o n g s  a n d  i n t e n s i f i e s  th e  

a n g u i s h .

W c  s h o u l d  g e t  o u t  o f  t h i s  a r e a ,  w h e r e  w c  h a v e  n o  r i g h t  

t o  b e ,  a n d  w h e r e  w c  d o  n e i t h e r  o u r s e l v e s  n o r  th e  c o u n t r y  

a n y  g o o d  b y  r e m a i n i n g .

R E F E R E N C E S :  R e t u r n  T o  F u l l  T e x t  O p in io n

G o  to  S u p r e m e  C o u r t  B r i c f ( s )

G o  to  O r a l  A r g u m e n t  T r a n s c r i p t

1 A m  J u r  2 d ,  A b o r t i o n  1 .5 ,  9 ,  1 8 , 3 7 .5

2  F e d e r a l  P r o c e d u r a l  F o r m s .  L  E d ,  A p p e a l ,  C e r t i o r a r i ,  

a n d  R e v i e w  3 :9 7 7

1 A m  J u r  P I &  P r  F o r m s  ( R e v ) ,  A b o r t i o n ,  F o r m s  1 - 3 , 5 , 6 ;  

1 9 A  A m  J u r  PI &  P r  F o r m s  ( R e v ) ,  P h y s i c i a n s ,  S u r g e o n s ,  

a n d  O t h e r  H e a l e r s ,  F o r m  3 2 7

1 3 A  A m  J u r  L e g a l  F o r m s  2 d ,  P a r e n t  a n d  C h i l d  1 9 1 :7 4 ,  

I 9 L S 3 ,  1 9 1 :8 4 ;  1 5  A m  J u r  I - c g a l  F o r m s  2 d ,  P h y s i c i a n s  

a n d  S u r g e o n s  2 0 2 : 1 2 9 - 2 0 2 : 1 3 1

I A m  J u r  P r o o f  o f  F a c t s  1 5 ,  A b o r t i o n  a n d  M i s c a r r i a g e

U S C S ,  C o n s t i t u t i o n ,  A m e n d m e n t  1 4

L  E d  D i g e s t ,  A b o r t i o n  7 ,  8 ,  1 5 , 1 6

L  E d  I n d e x ,  A b o r t i o n ;  E m a n c i p a t i o n  o f  M i n o r s ;  M e d i c a l  

C a r c  o r  T r e a t m e n t

I n d e x  t o  A n n o t a t i o n s ,  A b o r t i o n ;  C h i l d r e n ;  M e d i c a l  C a r c  

a n d  T r e a t m e n t ;  N o t i c e  a n d  K n o w l e d g e

A n n o t a t i o n  R e f e r e n c e s :

S u p r e m e  C o u r t ' s  v i e w s  a s  t o  c o n c e p t  o f  " l i b e r t y "  u n d e r  

d u e  p r o c e s s  c l a u s e s  o f  Fifth and Fourteenth Amendments. 
47 L Ed 2d 975.

V a l i d i ty ,  u n d e r  F e d e r a l  C o n s t i t u t i o n ,  o f  a b o r t i o n  l a w s .  

35 L Ed 2d 775.

R e q u i s i t e s  a r .d  c o n d i t i o n s  o r  j u d i c i a l  c o n s e n t  t o  m i ­

n o r ' s  a n o n i o n .  23 ALR4th 1061.

V a l i d i ty  o f  s t a t e  s t a t u t e s  a n d  r e g u l a t i o n s  l i m i t i n g  o r  r e ­

s t r i c t i n g  p u b l i c  f u n d i n g  f o r  a b o r t i o n s  s o u g h t  b y  in d i g e n t  

w o m e n .  20 ALR4th 1166.

W o m a n 's  r i g h t  t o  h a v e  a b o r t i o n  w i t h o u t  c o n s e n t  o f ,  o r  

a g a i n s t  o b j e c t i o n s  o f ,  c h i l d ' s  f a t h e r .  62 ALR3d 1097.

R i g h t  o f  m i n o r  t o  h a v e  a b o r t i o n  p e r f o r m e d  w i t h o u t  

p a r e n t a l  c o n s e n t .  42Al.R3d 1406.

N e c e s s i t y ,  t o  w a r r a n t  c o n v i c t i o n  o f  a b o r t i o n ,  t h a t  f e t u s  

b e  l i v i n g  a t  l i m e  o f  c o m m i s s i o n  o f  a c t s .  !6ALR2d 949.
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* * * * * U S  C o p y r i g h t  N o t i c e * * * * *

N o  f u r t h e r  r e p r o d u c t i o n  o r  d i s t r i b u t i o n  o f  t h i s  c o p y  

i s  p e r m i t t e d  b y  e l e c t r o n i c  t r a n s m i s s i o n  o r  a n y  o t h e r  

m e a n s .

T h e  u s e r  s h o u l d  r e v i e w  t h e  c o p y r i g h t  n o t i c e  o n  t h e  

f o l l o w i n g  s c a n n e d  i m a g e ( s )  c o n t a i n e d  i n  t h e  o r i g i n a l  

w o r k  f r o m  w h i c h  t h i s  e l e c t r o n i c  c o p y  w a s  m a d e .

S e c t i o n  1 0 8 :  U n i t e d  S t a t e s  C o p y r i g h t  L a w

T h e  c o p y r i g h t  l a w  o f  t h e  U n i t e d  S t a t e s  [ T i t l e  1 7 ,  U n i t e d  

S t a t e s  C o d e ]  g o v e r n s  t h e  m a k i n g  o f  p h o t o c o p i e s  o r  

o t h e r  r e p r o d u c t i o n s o f  c o p y r i g h t e d  m a t e r i a l s .

U n d e r  c e r t a i n  c o n d i t i o n s  s p e c i f i e d  i n  t h e  l a w ,  l i b r a r i e s  

a n d  a r c h i v e s a r e  a u t h o r i z e d  t o  f u r n i s h  a  p h o t o c o p y  o r  

o t h e r  r e p r o d u c t i o n . O n e  o f  t h e s e  s p e c i f i e d  c o n d i t i o n s  i s  

t h a t  t h e  r e p r o d u c t i o n  i s  n o t  t o  b e  u s e d  f o r  a n y  p u r p o s e  

o t h e r  t h a n  p r i v a t e  s t u d y ,  s c h o l a r s h i p ,  o r  r e s e a r c h . I f  a  

u s e r  m a k e s  a  r e q u e s t  f o r ,  o r  l a t e r  u s e s ,  a  p h o t o c o p y  o r  

r e p r o d u c t i o n  f o r  p u r p o s e s  i n  e x c e s s  o f  " f a i r  u s e , "  t h a t  

u s e  m a y  b e  l i a b l e  f o r  c o p y r i g h t  i n f r i n g e m e n t .

T h i s  i n s t i t u t i o n  r e s e r v e s  t h e  r i g h t  t o  r e f u s e  t o  a c c e p t  a  

c o p y i n g  o r d e r  i f ,  i n  i t s  j u d g e m e n t ,  f u l f i l l m e n t  o f  t h e  o r d e r  

w o u l d  i n v o l v e  v i o l a t i o n  o f  c o p y r i g h t  l a w .  N o  f u r t h e r  

r e p r o d u c t i o n  a n d  d i s t r i b u t i o n  o f  t h i s  c o p y  i s  p e r m i t t e d  b y  

t r a n s m i s s i o n  o r  a n y  o t h e r  m e a n s .
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The Impact of Mississippi’s Mandatory 
Delay Law on Abortions and Births

Theodore Joyce. PhD; Stanley K. Henshaw, PhD; Julia DeClerque Skatrud, DrPh

Context.—Beginning August 8,1992, a woman in the state of Mississippi had 
to wait 24 hours after in-person receipt of state-mandated information regarding 
abortion and birth complications, fetal development, and alternatives to abortion 
before an abortion could be performed.

Objective.—To analyze the effect of the law on the abortion and birth rates of 
Mississippi residents.

Design,—A retrospective analysis of abortion and birth rates before and after the 
law in Mississippi as contrasted with abortion and birth rates in 2 comparison states, 
Georgia and South Carolina. Neither Georgia nor South Carolina enforced a man­
datory delay law, but both states began enforcement of parental notification stat­
utes during the study period.

Patients.—Female residents of reproductive age in Mississippi, Georgia, and 
South Carolina between 1989 and 1994.

Main Outcome Measures.—We compared birth rates, abortion rates, the per­
centage of late abortions, and the percentage of abortions performed outside the 
state of residence for all women and then by age and race before and after August 
1992 among wgmen of Mississippi, Georgia, and South Carolina.

Results.—We found lhat rate ratios (RRs) of resident abortion rates (rate after 
law implementation/rate before law implementation) declined 12% more In Missis­
sippi than in South Carolina (95% confidence interval [Cl], 8%-15%) and 14% more 
in Mississippi than in Georgia (95% Cl, 10%-17%) in the 12 months after the law 
went into effect. Rate ratios for white adults declined 22% more in Mississippi than 
in South Carolina (95% Cl, 17%-27%) and 20% more in Mississippi than in Geor­
gia (95% Cl, 15%-25%). Changes among nonwhrte adults and white teens were 
more modest but also statistically significant (P<.05). For all women, RRs of the 
percentage of abortions performed after 12 weeks’ gestation increased 39% more 
In Mississippi than In either South Carolina or Georgia (P<.05); the increase In the 
percentage of abortions after 12 weeks' gestation was observed for white and non­
white adults (P<.05). We also show that the percentage of abortions performed out 
of state increased 42% more among women in Mississippi relative to women in 
South Carolina after the law (95% Cl, 34%-50%).

Conclusion.—The timing of the decline in abortion rates In Mississippi, the lack 
of similar declines in comparison states, the rise in percentage of late abortions and 
abortions performed out of state and the apparent completeness of abortion reports 
suggest that Mississippi’s mandatory delay statute was responsible for a decline in 
abortion rates and an increase in abortions performed later in pregnancy among 
residents of Mississippi. The effect ol delay laws in other states will likely depend 
on whether statutes requiro 2 separate visits lo the abortion provider (ie, clinics, 
hospitals, or physicians' offices where abortions are performed) and the availability 
of abortion services.

J A M A  !S97£78:GC3 G58

THE US SUPREME COURT, in 
Planned Parenthood of Southeastern 
Pennsylvania v Casey,' ruled that laws
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requiring waiting periods of 24 hours af­
ter receipt of state-mandated informa­
tion about abortion complications, fetal 
development, and alternatives to abor­
tion did not on their face represent an un­
due burden on a woman’s constitutional 
right to abortion. The Court left open the 
possibility that the laws might be uncon­
stitutional if experience demonstrated an 
undue burden. Since then, 11 states have 
begun to enforce mandatory waiting pe­

riods and 8 states have had similar legis­
lation enjoined or not enforced.1 Spon­
sors of mandatory waiting period legis­
lation argue that the law insures that 
women have the information and time 
needed to make an informed decision. Op­
ponents contend that the law creates an 
unnecessary barrier to abortion and in­
creases the health risks by causingdelay.

Of the approximately 6.5 million preg­
nancies in the United States in 1992,1.5 
million or 23% were voluntarily termi­
nated.* Despite the importance of abor­
tion as a method of fertility control, there 
has been little analysis of the effect of 
mandatory waiting periods on reproduc­
tive behavior. Mandatory delay laws could 
discourage abortion and cause an increase 
in births resulting from unintended preg­
nancies. Conversely, the laws could induce 
fewer births and abortions if women in­
creased contraceptive efforts to avoid 
compliance with the law. Finally, whether 
delay laws affect the number of abortions 
and births, they may cause women to ter­
minate pregnancies later in gestation.

Mississippi's mandatory waiting period 
statute went into effect on August8,1992. 
The law requires that women who seek an 
abortion in the state of Mississippi must 
be told the name of the physician who will 
perform the abortion, medical risks asso­
ciated with the procedure, probable ges­
tational age of the fetus, and the me&cal 
risks of carrying the pregnancy to term. 
In addition, the woman must be told that 
she may be eligible for medical assistance 
and that the father is liable for child sujh 
port The information must be given by 
either the referring or performing physi­
cian at least 24 hours before the abortion 
is performed. Only in Mississippi, Louisi­
ana, and U tab have delay laws been inter­
preted as requiring that the information 
be given to women in person, necessitat­
ing 2 visits to the clinic.

One preliminary report estimated that 
G months after Mississippi’s mandatory 
waiting period became effective, abor­
tions to residents of Mississippi declined 
11% and a larger proportion of abortions 
were terminated later in pregnancy /  The 
study, however, lacked data from other 
states for comparison and covered too 
short a period to adequately assess effects 
of the law on birth rates.

The objective of this study was to ana­
lyze effects of Mississippi's mandatory
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waiting period statute on 4 outcomes: 
abortions, abortions performed, outside 
the state of residence, abortion delay, and 
births. Toward this end, we examined 
ctumges in live births and induced abor­
tions for all women and then separately 
by age and race to residents of Mississippi 
before and after August 1992, the month 
Mississippi's mandatory delay statute 
went into effect. We compared the expe­
rience of Mississippi residents with 
changes in births and abortions in Geor­
gia and South Carolina, 2 southern states 
with no mandatory delay statute.
METHODS

Data
Data on births and induced abortions 

are from vital records in Mississippi, Geor­
gia, and South Carolina. We chose South 
Carolina and Georgia as comparisonstat "3 
for several reasons.First, neither state im­
posed a 24-hour waiting period between 
1989 and 1994. Second, both are southern 
states with comparably large nonwhite 
populations, permitting a race-specific 
analysis. Third, except for mandatory 
delay, abortion policies in Mississippi, 
Georgia, and South Carolina are similar 
none of the states funds abortions through 
Medicaid except in cases of rape or incest, 
and all 3 states began enforcement of pa­
rental notification or consent statutes be­
tween 1990 and 1993. Finally Mississippi, 
South Carolina, and Georgia all maintain 
computerized records of induced termina­
tion as part of their vital statistics and all 
have reciprocal agreements with neigh­
boring states to exchange information on 
residents who have abortions out of state.
Completeness of Abortion Data

Comparison wilh data from the Alan 
Guttmacher Institute (AGI), New York, 
NY, which periodically surveys all abor­
tion providers (defined as clinics, hospi­
tals, and physicians’ offices where abor­
tions are performed, here and throughout 
the text), indicates that counts of abortion 
by state of occurrence are quite complete 
for Mississippi and reasonably complete 
for Georgia and South Carolina. The Mis­
sissippi Department of Health reported 
7555 abortions performed in the state in 
1992 (AGI, 7550). The South Carolina De­
partment of Health reported 11 008 abor­
tions (AGI, 12190), and the Georgia State 
Department of Health reported 38052 
abortions (A.G I,39 G80).M

Counts of abortions by state of resi­
dence are more difficult to assess, yet con­
sistent counts by state of residence are im­
portant to our assessment If, for instance, 
more residents of Mississippi seek abor­
tions in other states in response to a man­
datory waiting period and if a proportion 
of these abortions are not record ed by the 
Mississippi Department of Health, then
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we will overestimate the effect of the law 
on abortion rates to residents of Missis­
sippi. As a partial check on the quality of 
reportingacross states, we compared resi­
dent data on abortions as reported by the 
Mississippi Department of Health with 
occurrence data as collected by agencies in 
Tennessee and Alabama on Mississippi 
residents. The Tennessee Department of 
Health7 reported that 793 abortions to 
residents of Mississippi were performed 
in Tennessee in 1992. The Mississippi De­
partment of Health1 reported that 785 
abortions to residents of Mississippi were 
performed in Tennessee. The Alabama 
Department of Heal th5 recorded766 abor­
tions to residents of Mississippi as com­
pared with 762 abortions reported by the 
Mississippi Department of Health. The 
agreement among the 3 states indicates 
that reciprocal reporting arrangements of 
known abortions are effective.

Another potentially important border 
state, Louisiana, docs not collect data on 
abortions to residents of Mississippi. 
However, a sample survey of Louisiana 
abortion providers by AGI suggests that 
about 1000 Mississippi residents have 
abortions in Louisiana each year (S. K. H., 
unpublished data, March 1996). Finally, 
the Arkansas Department of Health re­
corded only 9 abortions to Mississippi resi­
dents in 1991.

We analyzed births and abortions for 
all women and then separately by age 
(^19 years or &20 years) and race (white 
or non white). We analyzed data for teens 
separately since during the time period 
understudy all 3 states imposed parental 
consent or notification statutes for minors 
seeking abortion. Except for a subgroup 
of minors in South Carolina, parental in­
volvement laws are associated with a rela­
tively minor decline in teen abortions to 
residents of Mississippi and South Caro­
lina. Parental involvement laws, however, 
are associated with an increase in the 
number of minors who obtain abortions 
out of state.10,11 They may also be associ­
ated with increases in abortions per­
formed later in gestation.

Abortion rates are expressed as abor­
tions per 1000 women aged 13 to 44 years. 
For the subgroup analysis, we used race- 
specific women aged 15 to 19 years or 20 
to 44 years as denominators. For birth 
rate3, we lagged population figures by G 
months to match births and abortions to 
women who become pregnant during the 
same time period. Population figures by 
age, race, sex, and state for July 1 for each 
year from 19S8 through 1993 were taken 
from USCcnsus Bureau datafiles (Larry 
Sink, MA, MS, unpublished data for 1988- 
1993, Population Branch, US Bureau of 
the Census, Washington, DC, November 
1995). For July 1994, we estimated rates 
of growth for each age, race, and sex

grouping based on national figures for 
July 1,1993, and July 1,1994.12 We pro­
jected state-specific totals by age nnd race 
for 1993 by the national rate of growth to 
obtain state estimates for July 1994. 
Monthly totals incorpoj ate proportionate 
changes between annual totals. Rates for 
12-month periods are based on the aver­
age of th< monthly population estimates 
for the period.

S tratii 'cation by age and race resulted 
in a minor loss «f data because of missing 
information on one or both of the char­
acteristics (ie, age or race). In Missis­
sippi and South Carolina, we eliminated 
less than 0.5% of abortions and less than 
0.1% of births due to missing age, race, 
or both. In Georgia, we eliminated 52% 
of abortions. This percentage was rela­
tively stable between 1989 and 1994, and 
almost half of these cases were to resi­
dents of Gccrgia who obtained an abor­
tion out of state. As a result of the small 
number of reported abortions to resi­
dents of Georgia performed in another 
state, we do not analyze out-of-state 
abortions to residents of Georgia.

Gestational age was computed as the 
difference between the date of the ter­
mination and the date of the last men­
strua] period. If data were lacking on the 
day ofthelastmenstrual period butwere 
available for month and year, we as­
sumed the last menstrua] period took 
place on the 15th day of the month. If 
more than the day was missing, we used 
the physician’s estimate of gestational 
age. Based on this algorithm, we had no 
missing information on gestational age 
in any of the 3 states after elimination of 
cases with missing data on age and race.

Statistical Methods

Mississippi’s mandatory waiting stat­
ute took effect on August 8,1992. To as­
sess the impact of the law on abortion, we 
compared abortion rates for the 12 
months preceding August 8,1992, with 
those for the 12-month period after the 
law took effect. For births, we used the 
same preperiod as abortions, but we de­
fined March 1993 through February 1994 
as the postlaw period since we would not 
expect any diange in births for at lc;ist G 
months after the law went into effect.

We used rate ratios (RRs) to measure 
association between Mississippi’s manda­
tory delay law and birth and abortion 
rates. Specifically, we divided the abor­
tion rate for the 12 months after enforce­
ment of the law by the abortion rate for 
the 12 months prior to the law. We used 
the large sample standard error of the 
natural logarithm of the RR to estimate 
95% confidence intervals (CIs) around the 
RR.U We analyzed birth rates similarly. 
To compare the change in abortion rates 
in Mississippi to changes in South Caro-
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lina and Georgia, we divided the RR for 
abortion in Mississippi by the R R for abor­
tion in South Carolina and Georgia. We 
termed these relative RRs. We analyzed 
birth rates similarly.

Relative RRs will not eliminate time- 
varying factors unique to each state that 
may generate changes in abortion and 
birth rates coincident with the law. As an c
additional strategy, we created state-spe- E
dfic time series of monthly abortion rates 5

from January 1989 through December 8
1994. We pooled these series by state and -
regressed the natural logarithm of the g
abortion rate on a dichotomous indicator g
for the mandatory delay statute that ^
equals 1 after the law was implemented 
(August 1992). We included controls for 
seasonal variation, linear and quadratic 
trends, and interactions between state 
and law as well as state and trend.

RESULTS
Figures 1 and 2 display annual abortion 

and birth rates by race for residents of 
Mississippi, Georgia, and South Carolina. 
Abortion rates are plotted for 12 months 
from August through July, beginning 
with August 1989, to distinguish the 
prelaw and postlaw periods. We do the 
same for birth rates, except for the final 
segment, which covers the 12 months from 
March 1993 through February 1994, the 
earliest period in which any potential ef­
fects of the law on birth rates would be 
evident

Based on visual inspection, we noted 
that annual abortion rates among white 
and nonwhite women in Mississippi had 
beenincreasinguptothe 12-month period 
ending July 1992 and declined thereafter 
(Figure 1). Abortion rates of white wom- 
enin South Carolina and Georgia declined 
almost continuously during the 5-year 
span. Birth rates for nonwhitcs in both 
South Carolina and Georgia declined 
more rapidly after July 1992 than did non­
white birth rates in Mississippi (Figure 
2). Among whites, birth rates were ap­
proximately the same in all 3 states.

Rate Ratios
Total abortions to residents of Missis­

sippi, including those obtained in Alabama 
and Tennessee, declined from 7801 prior 
the law to 6591 after the law. Expressed 
as rates per 1000 females aged 15 to 44 
years, they declined from 12.9 to 10.8 
(Table 1). The R R indicates that the post- 
law abortion rate was 8-1% of its prelaw 
level ([10.8/12.9] x 100), a decline of 16%. 
Rate ratios for the comparison states in­
dicate that the abortion rate was 95% of 
its prelaw level in South Carolina ([14.9/ 
15.6] x 100) and 97% of its prelaw level in 
Georgia ([19.9/20.4] x 100), Based on rela­
tive RRs, the abortion rate in Mississippi 
decreased 14% compared with South

*  Georgi*. Non white
*  South Carolina, Nonwhlto 
x  Mississippi, Nonwhite
■ Georgia. White 
a South Carolina, White
* Mississippi, White

7/90 7/91 7/92 7/33 7/94

Figure 1 .—Annual abortion ratas lor whiles and 
nonwhiles In Mississippi, Georgia, and South Caro­
lina Irom August 1989 through July 1994.

Carolina ([0.84/0.95] x 100), and 12% com­
pared with Georgia ([0.84/0.97] x 100) in 
the firet year after the law.

Changes in the timing and occurrence 
of abortions associated with the law 
among residents of Mississippi, South 
Carolina, and Georgia arc shown in Table 
1. The percentage of total resident nbor- 
tions obtiiined outside of Mississippi in­
creased GB percentage points, from 18.6%

*  Georgia, Nonwhlta
•  South Carolina, NonwtVIe 
x Mississippi, Nonwhilu
•  Georgia, Whlta
a South Carolina, Whlto
♦ Mississippi, Whlta

7/90 7/91 7/92 2/94

Figure 2.—Annual birth rates tor whltos and non- 
whltos in Mississippi, Georgia, and South Carolina 
Irom August 1989 through Fobniary 1994. •

to 25.4%, in the first year after the law 
wentinto effect Therein tivc RR between 
Mississippi and South Carolina wns 1.42 
(1.37/0.96). With respect to timing, the 
percentage of total resident abortions 
performed after 12 weeks' gestation in­
creased by 4 percentage points from 
10.4% to 14.5% in Mississippi during the 
12 months after the law. No such change 
occurred in cither South Carolina or

Table 1.--Rusident Births Bnd Abortions In Mississippi. South Carolina, and Georgia Before and After 
Mississippi's Mandatory Delay Law*

Belora, 
No. (Rale)t

Aher, 
No. (Rate)t RR (85% C l#

Relative 
RR (95% Ct«

Resident blnns 
Mississippi 4 2 695 (70.64) 42164(33.27) 0.98 (0.97-0.99) . . .
South Carolina 56711 (66.30) 53192 (62.05) 0.94 (0.93-0.95) 1.05(1.03-1.07)
Georgia 110843 (67.37) 110 465(65.73) 0.93 (0.97-0.98) 1.00 (0.99-1.02)

Resident abortions* 
Mississippi 7801 (12.9) 6591 (10.8) 0.84(0.81-0.87) . . .
South Carolina 13375(15.6) 12770(14.9) 0.95 (0.93-0.98) 0.08 (0.85-0.92)
Georgia 33786 (20.4) 33442 (19.9) 0.97 (0.96-0.99) 0.86 (0.83-090)

Belore, 
No. (%)

Alter, 
No. <%) RR (95% Cl)

Relative 
RR (85% Cl)

Resident abortions 
obtained out ol 
statel 

Msslsslppf 1446(18.6) 1676 (25.4) 1.37(1.29-1.46)
South Carolina 2436(18.2) 2244 (17.6) 0.96 (0.92-1.02) 1.42(194-1.50)

Rosdem abortions 
alter 1 z weeks' 
ge station 1 

Mississippi 810(10.4) 958(14.5) 1.40(1.28-1.53)
South Carolina 888 (6 .8) 852 (0.7) 1.01 (0.92-1.10) 139 (196 -152 )
Georgia 4SS4 (13.5) 4529 (135 ) 1.00(0.97-1.04) 1.39(1.30-1.48)

‘ Period of 12 months baloio law delined as August 1991 livough Juty 1992. Aner defined as August 1992 through 
July 1993. Period after law lor resident births logged 6  monlhs and Is delined as March 1993 through February 1994. 

1 Rales era resident abortions or blrthe per 1000 female residents eged IS to 44 years. jFcr each oulcome, thereto ratio (RR) Is tha outcome 12monBts after Ihe law dMdod by the outcome 12 months 
before Ihe law. Cl indicates confidence Intorvnl.{The relative RR b the RR tor Mississippi divided by Ihe RR lor South Carolina or Georgia. Eltlpwie IrxSculo 
referent The SE lor tha relative RR Is the square root ol trio sum ol Itio variance* lor the respoettve RRs.

| Resident abortions Include all Known abortions lo residents ol a elate regard loss ol whore they wore perlotmed. 
For Mississippi, this Includes a l abortion* to rosldonts pertormod In Mississippi, Alabama, or Tennessee.fThe percentage ol abortions obtained oul ol stole or nller 12 weeKs' geslalton Is the numbor of abortions lo 
rosidents pertormod oul ol state or th* numbor pertormod aher 12 weeks'gestation divided by all resident abortions.
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Table 2.—Rasidont Abortions In Mississippi, South Carolina, and Georgia, by Ago and Pace, 12 Months 
Before and Altor Mississippi's Mandatory Delay Law

Belore, 
No. (Rale)*

Aher, 
No. (Rate)* RR (95% C l)f

Relative 
RR (95% Cl)*

Whllo adults, £20 y§ 
Mississippi 2850 (9.27) 2168 (7,06) 0.78 (0.72-0.80)
South Carolina 5591 (11.38) 5456(11.13) 0.96 (0.94-1.01) 0.7B (0.73-0.83)
Georgia 13110(13.40) 12516(12.73) 0.05 (0.93-0.97) 0.80 (0.75-0.85)

Nonwhlta adults, £20 y j 
Mlssu.-'—4 2979(15.37) 2749(13.98) 0.91 (0.86-0.96)
South Caroltno 4564 (19.32) 4522(18.94) 0.96 (0.94-1.02) 0.93 (0.87-0.99)
Georgia 13 762 (31.19) 14 287 (30.94) 0.99 (0.97-1.02) 0.92 (0.87-0.97)

Whilo teens, s i  9 y[ 
Mississippi 987(17.53) 762(13.62) 0.78 (0.71-0.85)
South Carolina 1789 (22.74) 1573(20.34) 0.89 (0.84-0.96) 0.87 (0.77-0.97)
Goorgla 3302 (21.67) 3188 (20.98) 0.97 (0.92-1.02) 0.80 (0.72-0.89)

Normhita toons. 319  y| 
Mississippi 985 (20.15) 911 (18.58) 0.92 (0.64-1.01)
South Caroline 1431 (28.06) 1219(23.88) 0.85 (0.79-0.92) 1.08 (0.98-1.22)
Georgia 3612(43.96) 3449 (4157] 0.94 (0.9tMJ.-9a) 0.98 (0.83-1.08)
•Period belore law delinod ns August 189) inrough July 1992, and after law dotinod as August 1992 through July 

1993. Residont abortions Include all known abortions to residents ot a state regardless ol where they are performed. For Mississippi, this Includes all abortions to residents performed in Mississippi, Alabama, or Tennosseo.
tFor each outcome, the rata ratio (RR) Is the oulcome 12 months attorthe taw divldod by the outcome 12 months belore the law. Cl Indicatos confidence Interval.
tThe relative RR Is the RR lor Mississippi divided by the RR lor South Carolina or Goorgla. The SE lor the rotative 

RR Is the square root ol Ihe turn ol tha variances lor the respective RRs. Ellipses Indicalo relerenL 
SWbito odult abortion rates are all rosidont abortions to women aged 20 years or older per 1000 white lemale 

roskfents ogod 20 lo AS years. Monwhlte adult abortion rates are defined analogously.
(While loonager abortion rales aro al! resident abortions to adolescents aged 19 yoars or younger por 1000 white 

lorr.ale rostdents aged 15 lo 19 yoora. Nonwhlin toenagsr abortion rales ere defined analogously.

Georgia. The relative RRs indicate that 
the increase in the percentage oflate abor­
tions was 39% greater in Mississippi com­
pared with South Carolina or Georgia dur­
ing the 12 months after the law.

Birth rates decreased in all 3 states 
after the law. Relative RRs indicate that 
birth rates declined approximately 5% 
less in Mississippi relative to South 
Carolina [(0.98/0.94)—l]xl00), but de­
clined by the same percentage in Missis­
sippi and Georgia.

Age-specific and race-specific resident 
abortion rates are shown in Table 2. Abor­
tion rates in the year ensuing the law were 
0.76 of their prelaw level among white 
adults, 0.78 among white teens, 0.91 
among nonwhile adults, and 0.92 among 
nonwhite teens. The decline in abortion 
rates for each group except nonwhite 
teens was greater in Mississippi than in 
each of the 2 comparison states. Abortion 
rates declined 22% more among white 
adults in Mississippi relative to South 
Carolina and 20% more relative to ndults 
in Georgia. Abortion rates for white teens 
in Mississippi decreased 13% compared 
with South Carolina and 20% more com­
pared with Georgia. For nonwhite adults, 
the decline in Mississippi was 7% and 8% 
relative to South Carolina and Georgia, 
respectively. There was no difference be­
tween nonwhitc teens in Mississippi as 
compared with nonwhite teens in either 
South Carolina or Georgia.

The percentage of abortions performed 
after 12 weeks’ gestation rose among the 
■1 age and racial groups in Mississippi, but 
the relative increase was greater for

whites than non whites (Table 3). The RR 
was 1.65 for white adults, 1.69 for white 
teens, 1.25 for nonwhite adults, and 1.27 
for non white teens. Except for nonwhite 
teens, the proportion oflate abortions by 
age and race increased in Mississippi com­
pared with South Carolina and Georgia.
Regression Analysis

Table 4 displays the average change in 
the natural logarithm of abortion rates 
between Mississippi and South Carolina 
and between Mississippi and Georgia in 
the period following implementation of 
Mississippi’s mandatory delay statute by 
age and race. Changes were adjusted for 
state-specific linear and curvilinear 
trends in the natural logarithm of monthly 
resident abortion rates. Interpreting 
changes in the natural logarithm as pro­
portionate changes, we showed that over­
all abortion rates declined between 10% 
and 13% in Mississippi after the law com­
pared with South Carolina and Georgia. 
Among white adults, abortion rates 
decreased between 17% and 23% in Mis­
sissippi relative to South Carolina and 
Georgia, and among white teens there 
was an 18% decline in Mississippi rela­
tive to white teens in Georgia. Changes 
among nonwhiteB, although consistent 
in magnitude to changes in the relative 
RRs in Table 2, were statistically insig­
nificant. Regarding differences in vari­
ance between the binomial and regres­
sion approaches, the binomial was likely 
to underestimate the variance as it 
did not incorporate between-month 
variation.

Beginning in August 1992, women 
seeking abortion in Mississippi had to 
wait 24 hours from the time they received 
state-mandated information oncomplica- 
tions of abortion and birth, fetal develop­
ment, abortion alternatives, and financial 
assistance for prenatal and infant care 
before the abortion could be performed. 
In response to the law, abortion provid­
ers required women to make at least 2 
separate visits to the abortion facility. 
There were only 8 abortion providers in 
Mississippi in 1992, 5 of whom were lo­
cated in Jackson, Miss.8 For some women 
then, 2 visits may present a substantial 
cost in terms of time and out-of-pocket 
expenses. In this study, we have investi­
gated whether Mississippi’s delay stat­
ute is associated with changes in abortion 
and birth rates by comparing Mississip­
pi’s rate with those of 2 neighboring 
states lacking this requirement.

We found a substantial and statistically 
significant decline in abortion rates 
among residents of Mississippi 12 months 
after the law went into effect. From this 
we conclude that the fall iri abortion rates 
is unlikely spurious and is related to en­
forcement of the 24-h: j x  mandatory de­
lay statute. Our conclusionis bolstered by 
corroborating increases in the percent­
age of abortions performed out of state 
and the percentage of abortions per­
formed after 12 weeks’ gestation. We also 
found no similar increases in abortion 
rates, the percentage oflate abortions, or 
the percentage of out-of-state abortions 
in 2 comparison states, Georgia and South 
Carolina Finally, our findings do not ap­
pear to be an artifact of underreporting. 
The numbers of abortions performed in 
Mississippi in 1992 as measured by vital 
records are almost identical to totals ob­
tained by the AGI survey of providers.6,1

The percentage decline in the abor­
tion rate of teens in Mississippi was 
about as great as that of adults, but the 
comparisons with Georgia and South 
Carolina show less difference because 
teen abortion rates also fell in those 
states. In South Carolina, teen abortion 
rates decreased 11% among whites and 
15% among nonwhites, compared with a 
2% decline nrnong adults. The large de­
cline in teen rates relative to adult abor­
tion rates of both races in South Carolina 
implies that factors specific to South 
Carolina had a unique impact on the 
abortion rate of teens in that state.

One explanation for these findings is 
that enforcement of the parental consent 
statute enacted in May 1990 in South 
Carolina may have precipitated a down­
ward trend in teen abortion rates. Geor­
gia also enacted a parental notification 
statute in September 1991 that may have

C O M M E N T
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had an impact on teen abortion rates in 
South Carolina as well. Georgia borders 
South Carolina, and previous research has 
shown that a substantial proportion of 
minors from South Carolina went out of 
state for an abortion in the first year after 
South Carolina's parental consent was 
enforced.11 Mississippi's parental notifica­
tion law did not go into effect until the end 
of May 1993. In sum, legislation tighten­
ing access to abortion services for teens 
in South Carolina and Georgia around the 
time of our study period may have com­
promised their usefulness as comparison 
states for teens in Mississippi.

Differences in abortion rates by race 
are more difficult to interpret. We sug­
gest 2 possible explanations. One possi­
bility is that whites are more likely than 
nonwhites to substitute contraception for 
abortion in response to laws limiting 
abortion. This is consistent with our find­
ing that bnth rates among nonwhites in 
Mississippi decreased 2.4% after the law 
relative to declines of 6.4% and 8.3% in 
Georgia and South Carolina, respectively 
(results available on request). There was 
no differential change in birth rates by 
state among whites associated with the 
law, even though the proportionate de­
cline In abortion rate3 among whites was 
substantially greater than among non­
whites in Mississippi. Another possibility 
is that cost of compliance was less for non­
whites than for whites, since a greater 
proportion of nonwhites live closer to 
abortion providers. Ten percent of all 
nonwhite residents of Mississippi in 1990 
lived in the city of Jackson, compared 
with 5% of all whites, and 5 of the 8 abor­
tion providers in the state also arelocated 
in Jackson. Proximity to abortion provid­
ers, especially central-city providers, 
would lower the time and travel costs as­
sociated with a delay statute that re­
quires 2 separate visits.

A consistent finding by age and race 
was the substantia] increase in the per­
cent of abortions performed after 12 
weeks’ gestational age. It is important to 
note that the increase represents a rise in 
the absolute number of second trimester 
abortionr in spite of the decline in total 
abortions In results not shown, we found 
a proportionate increase in late abortions 
to Mississippi residents performed both 
in state as well ns out ofstate. We found no 
significant change in the distribution of 
the timing of abortions among residents 
of South Carolina and Georgia. In short, 
the Mississippi law was associated with a 
substantive and statistically significant 
increase in abortion delay. We do not 
know if the increase in later abortions has 
resulted in an increase in complications. 
At a minimum, however, the law has in­
creased the average costs per abortion in 
Mississippi since second trimester proce-

Table 3.—Resident Abortions Performed Alter 12 Weeks’ Gestation In Mississippi, South Carolina, and 
Georgia, by Age end Race, 12 Months Before and Alter Mississippi’s Mandatory Delay Law

Drlore, 
No. (%)•

After, 
No. (%)• RR (95% CQt Relative 

RR (95% Cl)tWblla adults, £20 y§ 
Mississippi 210(7.4) 248(11.4) 1.55(1.30-1.85)
South Carolina 317(5.7) 259 (4.7) 0.84 (0.71-0.98) 1.85(1.62.2.09)
Georgia 1436(11.0) 1321 (10.6) 0.96 (0.90-1.03) 1.61 (1.42.1.80)

Nonwhlle adults, a20 y5 
Mississippi 339(11.4) 392(143) 125(1.09-1.44)
South Carolina 280 (6 .1) 299 (6 .8) 1.0B (0.92-1.26) 1.16 (0.95-1.37)
Georgia 1763 (12.8) 1886 (133) 1.03 (0.97-1.09) 1.22 (1,07-1.36)

Whits teens. =s19 y( 
Mississippi 86 (8.7) 112(14.7) 1.69 (1.29-2.20)
South Carolina 143 (8.0) 139 (8.8) l . i t  (o.8B-i.ae) 1-52(1.18-1.87)
Georgia 557 (16.9) 540 (16.9) 1,00 (0.90-1.12) 1.68(1.39-1.97)

Nonwhllo teens, 319 yt 
Mississippi 175(17.8) 206 (2 2 .8) 1.27(1.06-1.52)
South Carolina 146 (10.2) 155 (12.7) 1.24 (1.01-1.54) 1.02(0.74-1.30)
Georgia 798 (22.1) 782 (22.7) 1.03 (0.94-1.12) 124 (1.04-1.44)
-Tho period 12 months beloro IhB law is defined as August 1991 through July 1992; and tha period 12 months 

ohor the lew as Augiml 1992 through July 1993. Resident abortions Include all known abortions to resident ot a 
slats regandioss ol where they are pertormod. For Mississippi, this Includes all abortions lo residents performed In 
Mississippi, Alabama, or Tennessee.tFor each oulcome, the rale ratio (RR) Is Ihe outcome 12 months aher tho law divided by the outcome 12 months 
belore Ihe law. Cl Indicates conlktonce Interval.*Tha rolativa RR Is Ihe RR lor Mississippi divided by the RR lor South Carolina or Georgia. The SE ler Ihe relative 
RR Is lha square root ol the sum ol Ihe variances lor the respective RRs. Ellipses indicate referent 

§For while edults, tho percentage ol abortlona aher 12 woeks- gestation Is ihe number ol resident abortions lo 
while women aood 20 years and older performed otter 12 weeks’ gostotlon dividod by all resident abonlons lo whito 
women agod 20 yoora and older. Nonwhllo abortion rates are dofinod analogously.

||For white toonagora, we used resident abortions to white adolescents aged 19 years or younger porlonned altor 
12 weeks’ gostatlon divided by all rosldonl abortions to ndolosconts agod 19 years or younger. Nonwhlle abortion 
rates are delined analogously.

Table 4.— Average Dillerence in the Natural Logarithm ot Rosidont Abortion Ralos Between Mississippi and 
Soutn Carolina and Between Mississippi and Georgia*

Proportionals Changes In Monthly Abortion Rate* (SE)
1

All Women 
(n=216)

White Adults 
(n=216)

Nonwhlle
Adults
(n=216)

m m o'
III

INonwhHe
Teona
(n=218)

Mississippi vs 
South Carolina

-0.126t (0.050) -0 2 30 *  (0.061) -0.083 (0.061) -0.127(0.080) 0.083 (0.084)

Mississippi vs 
Georgia

-0.101t (0.050) -0 .170* (0.061) -0.040(0.081) -0.183* (0.080) 0.006 (0.084)

Adjusted R' 0.938 0.909 0.944 0.850 0.907
•Figures, basod on period Irom January 1909 through Decambor 1994, arc Ihe coeffirionls on the Interaction 

betwoon an Indicator variablo tor the slate and an Indicator variable lor the law that Is 1 1n the poatimpJemontalion 
period. Because the dopondont variable is the natural logarithm ol the abortion rale, coefficients can be interpreted 
as proponlonato changes In tha abortion rate, Separate regressions wore osUmated lor all women and then lor each 
age and racial group separately. All regressions were estimated by ordinary least squares. Additional controls 
Included Indicator vartablos lor each month ol the year os well as linear and quadrallc Irond terms Interacted with 
state. Resident abortions Indude all known abortions to residents ol a stale regardless ol where thoy are pertormod. 
For Mississippi, this Includes all abortions to residents pertormed In Mississippi. Alabama. orTennosxoe. R' IrxJcatps 
multlplo correlation coefficient 

1P<,05.
*P<.01.

dures arc more expensive tlian first tri­
mester abortions.

The number and proportion of abor­
tions to Mississippi residents performed 
in Alabama and Tennessee increased af­
ter the law for each age and race group. 
The proportion of abortions performed 
out of state increased more for whites 
than nonwhites. The absolute magni­
tudes, however, were not large. Thus, if 
all Btntes that border Mississippi had im­
posed mandatory delay laws, abortion 
rates of Mississippi residents might have 
declined more, but not substantially. This 
also suggests that omission of data from 
Louisiana would have relatively little ef­
fect on our results. To see this, note that

only the change in out-of-state abortions, 
not the level, matters for our analysis. We 
reported an increase cf223 abortions per­
formed in either Alauama or Tennessee 
after the law (Table 1). Assume an addi­
tional 228 abortions to Mississippi resi­
dents performed in Louisiana went unre­
corded. If we add these 228 abortions to 
the postlaw totals, the abortion rate in­
creases from 10.8 to 11.2 and the RR re­
ported in Table 1 increases from 0.84 to 
0.87, but remains statistically significant.

T h e  r e s u lt s  w e re  in con c lu s iv e  w ith  re ­
s p e c t t o  b i r t h  ra teB , a lth o u g h  n o t  in con ­
s is t e n t  w ith  th e  h yp o th e s is  th a t  th e  law  
cau sed  tut in c re a s e  in  th e  n um b e r o f  u n ­
in te n d e d  p reg n an c ie s  c a r r ie d  to  te rm .
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Definitive tests of the hypothesis were 
impossible because the expected effects 
on thebirth rates of the observed decline 
In abortions are small and can be masked 
by unmeasured state-specific factors 
that also affect the birth rate. For ex­
ample, abortions declined by 1210 a year 
after the law took effect (Table 1). If car­
ried to term, these pregnancies would 
have resulted in approximately 1089 live 
births after adjustment for fetal loss. 
This would have increased the postlaw 
birth rate by 1.79 per 1000 women aged 
15 to 44 years, or 2.5%. In fact, the birth 
rate decreased by 2% in Mississippi, 
6.4% in South Carolina, and 2.4% in Geor­
gia after the law. Thus, although the law 
may have contributed to the relatively 
slower decline in Mississippi, other fac­
tors may have played an even larger role.

The delay law may have stimulated 
greater contraceptive use, causing un­
intended pregnancies to decrease. If this 
happened, the relative increase in the 
birth rate amongresidentsof Mississippi 
would be less than the 2.5% that would 
have been observed had the decline in 
abortions resulted in a one-for-one in­
crease in births. In this case, the power 
of our statistical procedures to detect an 
effect on birth rates would be even fur­
ther diminished.

We have no way of assessing whether 
illegal abortions increased as a result of 
the law. An analysis of illegal abortion 
following enforcement of the Hyde 
amendment found no evidence of a mean­
ingful increase in illegal abortions asso­
ciated with a decrease in Medicaid-fi­
nanced abortions.14 Another assessment 
estimated that there may have been a 
l%increasein illegal abortion associated 
with the Hyde amendment,11 An in­
crease in illegal abortion of 1% in Mis­
sissippi would not alter our conclusions.

Could other changes liave occurred in 
Mississippi during the study period to pre­
cipitate the observed decline in abortion 
rates? Although we cannot exclude the 
possibility, our research design eliminated
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several sources of potential confounding. 
A before-and-after analysis within a Btate 
removes state-spedfic confounders that 
do not vary duringthe study period. Mari­
tal status, forinstance, is an important cor­
relate of abortion, but unless the marriage 
rate within a static changes during the 24- 
month study period, marital Btatus cannot 
be a confounder for the law. The same ar­
gument pertains to other potential con­
founders such as the percentage of the 
population residing in metropolitan areas 
or per capita income. In fact, we could find 
no demographic or socioeconomic shifts to 
explain the decline. The marriage rate and 
per capita income varied by less than 3% in 
the 3 study states between 1992 and 1993, 
and the percentage of the population liv­
ing in metropolitan areas varied by less 
than 2% between 1992 and 1993.**16 There 
were no maj or changes in abortion sendee 
availability to account for the observed de­
cline. The number of abortion providers in 
Mississippi increased from 7 to 8 between 
1991 and 1992, while the number of abor­
tion providers fell from 59 to 55 in Georgia 
and from 20 to 18 in South Carolina 
(S. K. H., unpublished data, March 1996).

A before-and-after analysis, however, 
will not eliminate confounding by factors 
that vary during the study period. If, for 
example, abortion rates in Mississippi 
have been trending downward because of 
changing attitudes toward abortion, then 
a decline in abortion rates after the law' 
may reflect changing sentiment toward 
abortion and not the effects of tire man­
datory delay statute. We attempted to 
eliminate time-varying confounders in 2 
ways. First, we divided the RR for abor­
tion and births in Mississippi by the RR 
for abortion and births in Georgia and 
South Carolina. We termed these relative 
RRs.The objective was to eliminate time- 
varying factors common across Missis­
sippi and our comparison states that were 
related to abortion and birth rates, but 
unrelated to the law. If, for example, the 
abortion rate were to decline 10% in Mis­
sissippi after the law, bu t also d ecline 10%
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for the same period in South Carolina, the 
relative RR would be 1. We would inter­
pret such a finding to mean that changes 
in Mississippi's abortion rate associated 
with the law were indistinguishable from 
general trends in abortion that existed in 
comparative states. Finally, we used re­
gression analysis to control for state-spe­
cific linear and quadratic trends in the 
natural logarithm of monthly abortion 
rates. The pattern of results was consis­
tent across methodologies.

Are the results from Mississippi rel­
evant to the effects of mandatory delays 
in other states? We believe so, but our 
findings are most germane to states in 
which the law has been interpreted as 
requiring 2 visits to an abortion pro­
vider. Of the 10 states in addition to Mis­
sissippi with enforced mandatory delay 
statutes, only Louisiana and Utah have 
interpreted their laws to require 2 sepa­
rate visits to an abortion provider. Other 
states permit counseling and state-man­
dated infonnation regarding the fetus 
and alternatives to abortion to be com­
municated via the telephone or through 
the mail.

The availability of abortion providers 
is also important to consider. The effect 
of mandatory delay statutes necessitat­
ing 2 visits to a provider nay be greater 
in s tates that ha ve rela ti vely fewer abor­
tion providers. In Mississippi, there 
were only 8 abortion prov iders in the en­
tire state in 1992 or 1.3 providers per 
100000 women aged 15 to 44 years; 
South Carolina had 2.1, Georgia had 3.3, 
and the national average was 4.0.6 Thus, 
the large decline in abortion rates we 
observed in Mississippi may not occur in 
states with greater availability of abor­
tion providers both within state and 
among neighboring states. Still, some 
women in all states have difficulty gain­
ing access to abortion services, and a law 
that created a barrier for a substantial 
proportion of Mississippi women would “ 
undoubtedly have a similar effect on 
nitiny women in other states.

cf parental involvement lawn. J Health Eton. 1996; 
16:679-607.
12 DcardorffK£, Hoiimonn FW, Montonery P. US 
Population Eitimatei, bp Aft, Sex, Race, and Hit ■ 
panic Origin: 199!-199t. Washington, DC: Popula­
tion EsUmation Branch, US Bureau of the Census; 
1995. Publication PPL21,
13. Rothmon KJ. Modern Epidemiology. Boston, 
Moss: Little Brown A Co I nr, 1936.
14. Selik KM, Cates W, Tyler CW. Effects of re­
stricted public funding for legal abortions: a second 
look. Am J Public Health. 1981;71:77-61.
15. C*tea W.The Hyde amondmenl in action: how did 
the restriction of federal funds for abortion affect low- 
Income women? JAMA. 1981246:1109-1112
16. US Bureau of the Cnnsua. Stalietical Abstract 
of the United Stales: I99i. 114th ed. Washington, 
DC: US Bureau o f the Censua; 1994.

658 JAMA, August 27, 1997— Vol 276, No. 8 Impact ol Mandatory Dolay Law lor Abortion— Joyce ot nJ



My n a m e  is S a ra  C ham bers, I live a t  4 3 8 2  T aku  B oulevard in Ju n e a u , an d  I am  

h e re  to  s p e a k  in opposition  to  S e n a te  Bill 30  a n d  H ouse Bill 292.

I am  a  v o te r, th e  m o th e r o f a  16 -w eek-o ld  so n , an d —a s  a  w om an  o f ch ildbearing  

a g e —h a v e  g iven a  g re a t d ea l o f  th o u g h t to  th e  pro-cho ice/p ro-life  d e b a te .

D uring co nsidera tion  o f each  s ide , o n e  c o n s ta n t h a s  rem ain ed : th e  belief th a t  if a  

w o m an  is inform ed o f th e  m edical c o n se q u e n c e s  o f  h e r  decision  to  te rm in a te  h e r  

p reg n an c y , s h e  will m ake  th e  decision  a g a in s t abo rtion .

T h is  belief, th o u g h , is p red ica ted  by th e  c o n c e p t o f  f r e e ,  m ean ing  unforced, 

a c c e s s  to  u n b ia se d  inform ation d ev e lo p ed  an d  g o v ern ed  by professional 

m edical sc ience . T he  bills you  a re  considering  d o  n o t  m e e t  th o se  tw o  criteria; 

th e y  a re  d a n g e ro u s  b e c a u se  th e y  p u t  th e  A laska S ta te  L egislature in u ltim ate  

con tro l o v e r  th e  m edical inform ation  provided to  th e  public. T he  m edical s ta ff  

se le c te d  to  se rv e  on th e  govern ing  board  p u t fo rth  by th is legislation will 

u l t i m a t e l y  b e  b e h o ld e n  t o  t h e  l e g i s l a t u r e ,  an d  p e rh ap s  m ore d isturbingly , 

th e  p arty  th a t  ho lds th e  m ajority  a t  any  g iven tim e —m o st o f w hom , a s  fa r  a s  I 

am  a w a re , a re  n o t m edical d o cto rs .

I find th e s e  bills to  fu rth e r b e  d istu rb ing  b e c a u se  th ey  w ould c o e r c e  o n e  s m a l l  

s e g m e n t  o f  t h e  p o p u la t io n  in to  listening to  th is  po tentially  b iased  advice. 

W hen  I b e c a m e  p re g n a n t a y e a r  a g o , a s  an  A laskan, I had  th e  ability to  ch o o se  

to  rece iv e  m edical c a re —o r  no t. I could c h o o se  th e  level o f m edical c a re  

p rov ided  during  m y child 's b irth—a t  ho m e , a t  a birthing cen te r , o r  a t  a hospital. 

T h e  S ta te  n e v e r co n tac ted  m e to  d iscu ss  m y op tions, m y p renata l ca re , o r th e  

h ea lth  o f th e  fe tu s . I, like all A m ericans, w a s  free  to  learn  all I w an ted  a b o u t m y 

m edical condition : to  consu lt a  do c to r, a  free  clinic, o r o n e  o f  p e rh a p s  th o u sa n d s  

o f  m edical an d  lay W eb s ite s  an d  books. O r to  d o  n o n e  o f th e se  th ings. T h ese  

bills p ro p o se  to  d iscrim inate b e tw ee n  c la sse s  o f p re g n a n t w om en, w hich is an  

o ffensive , if n o t unconstitu tional, p ractice .



F u rth e rm o re , I am  n o t s u re  w h y  th e  S ta te  w ould  w ish  to  sp en d  fu n d s  to  c re a te  a 

"m ed ica l"  W eb s ite  w h en  m an y , m an y  a lre ad y  ex ist. T h is  is a  re d u n d a n t an d  

w aste fu l u se  o f o u r m u c h -n e e d e d  public dollars—particu larly  in su ch  a  tim e  o f 

fiscal crisis in ou r s ta te . Su rely  th e re  a re  m o re  effic ien t w ays to  help  A laskan 

fam ilies th an  by th e  c rea tio n  o f  y e t  a n o th e r  W eb s ite  offering  g o v ern m en t- 

con tro lled  pseudo-m ed ical adv ice .

T h e  m o s t alarm ing a s p e c t o f  th e s e  bills, h ow ever, is th e  s ta te m e n t  being  m ad e  

by  an y  legislator su p p o rtin g  th is  legislation th a t  h e  o r s h e  be lieves it is 

a c c ep tab le  for th e  g o v e rn m e n t to  fo rce  its c itizens to  rece ive  b ia sed  g o v e rn m e n t 

"adv ice"  on any  m edical p ro c e d u re . T his is n o t  th e  role o f g o v e rn m e n t, an d  I 

find it frigh tening  th a t  o u r leg is la to rs  w ould w a n t to  p lace  w h a t shou ld  be  a  

p riv a te  discussion b e tw ee n  a  d o c to r  a n d  p a tie n t u n d e r  public d u re ss . This is a 

slippery  s lope, and  I w ould u rg e  you  to  th ink  a b o u t th is  m e ss a g e  an d  its 

c o n se q u e n c e s  befo re  you v o te .

S e n a te  Bill 30 and  H ouse Bill 292  a re  d a n g e ro u s  p ro p o sa ls  b e c a u se  th e y  w ould 

f o r c e  A laskans to  listen to  b ia sed  inform ation  th a t  is n o t u ltim ately  roo ted  in 

sc ien ce  bu t party  politics, th e y  e n s u re  a  w a s te  o f  p rec ious public do llars a t  a  tim e 

o f  fiscal crisis, and  th e y  p lace  y o u —o u r leg islators—b e tw e e n  a p a tie n t and  a 

d o c to r o r o th e r free ly -chosen  m edical p rofessional.

P lease  v o te  ag a in s t th e s e  bills. T h an k  you.



Celia Rozen 
3711 Amber Bay Loop 

Anchorage, Alaska 99515

House Judiciaty Committee 
Representative Lesil McGuire, Chair

To Committee members:

I would like to stale my opposition to HB 292. This bill purposely discriminates against 
women. Abortion is just one o f  many medical procedures a human being may be faced 
with in terms o f a lifetime o f medical care. M any other procedures are potentially life- ^  ^  ^  
changing or serious. However, the govem m cnJLhas not chosen to intervene in the 
decision-making-process.of citizens_facing these choices. T he^hoice to terminate a ( o ^ 1̂  a 
pregnancy has been uniquely singled out as one requiring government intervention in the ^ 
decision-making process. Tliis is because abortion is a politically charged issue and this 
bili is nothing less than a tactic to delay or discourage women from choosing abortion as 
a solution to an unwanted or harmful pregnancy.

For instance, this bill in section (a)(7) mandates that “objective, unbiased information” be 
made available about the “possible psychological effects that have been associated with 
having an abortion.” However, many studies published in peer-reviewed professional 
psychology journals analyze multiple year data in detail on this topic. Many o f  these 
studies indicate the incidence o f  psychological damage from an abortion decision is very 
low. In one case (Major, et al, 2000), as low as 1% in terms o f  post-traumatic stress 
disorder*1 *. The notion that this information would be “unbiased” is entirely 
contradictory, as it results from policy that is not “unbiased”. This proposed statutory 
provision presupposes that the incidence o f  psychological damage is sufficiently high to 
warrant the necessity o f a government-mandated program. Where is the scientific 
evidence for such a policy decision? If  clear peer-reviewed scientific evidence does noi 
exist, what is the justification for the mandate, unless the governm ent’s real intent is to 
forestall a women’s decision to choose an abortion.

This bill has the potential to carry forward the work o f  those groups whose mission is to 
limit wom en’s reproductive choices, and to stall important decisions with its one-day 
waiting period. It is insulting to women who in most cases, are capable o f  performing 
their own research and come to this decision prepared. Doctors already spend a great deal 
o f  time with patients discussing pregnancy options, and lo counsel women who choose 
abortion. This is not a duty o f the state. This bill is full o f  bias against women having 
reproductive freedom. The choice o f  the temi “unborn child” in the bill is a biased 
expression o f the term “fetus.” This is not mere semantics, it is a well-recognized 
attempt to undermine the legal protections for abortion afforded by Roe v. Wade.

For the record, I’d like lo state that 1 am also opposed to the parental consent provision o f  
I-IB 292, as in cases o f  non-consent, the use o f  illegal or self-induced abortion could be 
the only recourse, again compromising reproductive freedom afforded by Roe v. Wade.

(l) Citation: Major, B., Cozzarclli, G , Cooper, M. C., Zubck, J„ Richards, C .t W ilhite, M., & Gramzow, R.
H. (2000). Psychological responses o f  women after first-trim ester abortion. Archives o f  General Psychiatry,
57, 777-784.



Dpposc HB 292 Biased Consent!

r
Subject: Oppose HB 292 Biased Consent! 

Date: 10 Feb 2004 21:24:25-0000 
From: mashbtirn@gci.net 

To: Representative_Lcsii_Mcguire@ legis.state.ak.us

R e p re s e n ta t iv e  L e s i l  McGuire 
A laska  S ta t e  L e g is la tu r e  
S ta t e  C a p i to l ,  MS 3100 
Ju n eau , AK 99801

Dear R e p re s e n ta t iv e  McGuire,

I  s t r o n g ly  u rg e  you to  oppose House B i l l  292. T h is  l e g i s l a t i o n  
d is c r im in a te s  by c r e a t in g  e x c e s s iv e  undue burden  fo r  th e  women 
o f A laska  who seek  an a b o r t io n .

HB 292 in c lu d e s  bu rdens such  as  r e q u i r in g  a p a t i e n t  to  rev iew  
S ta t e  p re p a re d  in fo rm a tio n  th a t  u se s  b ia s e d  language such  as 
"unborn c h i l d " , as w e ll  as  a m andated 24-hour w a it in g  p e r io d  
p r i o r  to  th e  p ro c e d u re . T h is  m andate c l e a r ly  d is c r im in a te s  
a g a in s t  women se e k in g  a b o r t io n .  Women who d e c id e  to  c a r ry  t h e i r  
p regnancy  to  term  a r e  NOT re q u ir e d  to  w a it 24 ho u rs  p r i o r  to  
r e c e iv in g  p r e n a ta l  c a re .

in  a d d i t io n ,  a woman se e k in g  an a b o r t io n  must be a b le  to  p rove  
e i t h e r  t h a t  she i s  a r e s id e n t  o r  has  been  p h y s ic a l ly  p r e s e n t  in  
A laska f o r  th e  l a s t  30 d ay s. I f  sh e  does n o t meet th i s  c r i t e r i a  
she  w i l l  be fo rc e d  to  w a it which c o u ld  p o s s ib ly  p u t h e r  h e a l t , .  
a t  r i s k .  A gain , a woman se ek in g  p r e n a t a l  c a re  need  n o t p ro v e  
r e s id e n c y  p r i o r  to  r e c e iv in g  p r e n a t a l  c a re .

HB 292 n o t o n ly  d is c r im in a te s  b u t a l s o  i s  u n n e c e ssa ry . 
P h y s ic ia n s  and c l i n i c s  a re  a l re a d y  re q u ire d  and DO p ro v id e  
p a t i e n t s  th e  n e c e ss a ry  in fo rm a tio n  to  en su re  th a t  th ey  a r e  a b le  
to  make an in fo rm ed  d e c is io n  r e g a rd in g  ANY s u r g ic a l  p ro c e d u re , 
in c lu d in g  a b o r t io n .  For th e  p a s t  two l e g i s l a t i v e  s e s s io n s  when 
th e  com panion b i l l  to  HB 292, SB30, was h ea rd  in  th e  S e n a te , 
d o c to rs  t e s t i f i e d  on re c o rd  th a t  p h y s ic ia n s  a lre a d y  spend a 
g r e a t  d e a l  o f tim e c o u n se lin g  t h e i r  p a t i e n t s  and a d v is in g  them 
o f t h e i r  o p tio n s  b e fo re  p e rfo rm in g  an a b o r t io n  o r  any o th e r  
s u r g ic a l  p ro ced u re ! HB 292 u n ju s t l y  s in g le s  o u t th e  a b o r t io n  
p ro c e d u re .

The i n t e n t  o f HB 292 i s  c l e a r .  Once a g a in , t h i s  b i l l  r e p r e s e n ts  
a n o th e r  a tte m p t to  i n t e r f e r e  v /ith  th e  D o c to r -P a tie n t 
r e l a t i o n s h i p  and d is c r im in a te s  s o l e l y  based  on a woman's 
r e p ro d u c t iv e  c h o ic e .

I s t r o n g ly  u rge  you to  v o te  a g a in s t  HB 292.

S in c e re ly ,

S u z e t te  Mashburn 
12800 A lp in e  D rive 
A nchorage, A laska 99516-3124

2/10/2004 12:26 PM
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(Fwd: Judiciary Testimony]

Subject: [Fwd: Judiciary Testimony]
Date: Thu, 12 Feb 2004 11:21:51 -0900

From: Lesil Mcguire <Rcpresentative_Lesii_M cguire@ Legis.state.ak.us> 
Organization: Alaska Slate Legislature

To: Vanessa Tondini <Vanessa_Tondini@ legis.state.ak.us>

--------------  O r ig in a l  M essage---------------
S u b je c t:  J u d ic ia r y  Testim ony
D ate : Wed, 11 Feb 2004 21 :19 :59  -0500
From: Thedaakl@ cs. com
T o: r e p re s e n ta t iv e _ le s i l_ m c g u ire @ le g is . s t a t e .a k .u s  

D ear Rep. McGuire,

Thank you fo r  th e  h e a r in g  on HB292. The bottom  o f t h i s  m essage i s  a 
copy o f my te s tim o n y .

Would you p le a s e  fa x  me a  copy o f  th e  AG o p in io n  to  907-258 -1559 . No 
need  f o r  a  co v er s h e e t .  Thanks!

Theda S. P ittm an
PO Box 241513, A nchorage, AK 99524
Ph 907-229-6225, Fx 907-258-1559, Email thedaakl@ cs.com

House J u d ic ia r y ,  F eb ru a ry  11, 2004, 1 PM.
T estim ony  on HB 292.

My name i s  Theda P ittm an , my a d d re s s  i s  Box 241513, A nchorage.

I  w ould l i k e  to  a d d re s s  th e  p u b l ic  p o l ic y  im p lic a t io n s  o f  HB292. Those 
who c e s t i f y  in  fa v o r  and th o se  who t e s t i f y  a g a in s t  such law s have s tro n g  
f e e l in g s ;  laws r e g u la t in g  a b o r t io n  m ust s t r i k e  a b a la n c e  betw een  two 
p o le s  a€" when i s  a f e tu s  e n t i t l e d  to  le g a l  p r o te c t io n  ar.d when i s  a 
p reg n an e  woman e n t i t l e d  to  make h e r  own d e c is io n  abou t te rm in a t in g  a 
p regnancy?

F in d in g  th e  a p p ro p r ia te  b a la n c e  f o r  s t a t e  r e g u la t io n  i s  com plex m a tte r  
a€" you must ta k e  in to  accoun t h e a l th  is s u e s  as w e ll a s  p r iv a c y  is s u e s  
and l e g a l  i s s u e s .

In  th e  l a s t  5-6 y e a rs  in  A laska we have seen  what happens when lawm akers 
im p o rt model l e g i s l a t i o n  from e lse w h e re  — L e g is la t io n  t h a t  i s  d e s ig n e d  
to  c h a l le n g e  th e  f e d e ra l  s ta n d a rd  s e t  o u t by Roe v . Wade. Time, energ y
and money a r e  sp e n t i n  c o u r t  by th e  s t a t e  as  w ell a s  th o s e  whod€tMve
c h a lle n g e d  th o s e  law s. (Those who cham pioned such r e s t r i c t i o n s  may have 
s p e n t some funds f i l i n g  am icus b r i e f s  o r m o n ito rin g  th e  c a s e  b u t 
e s s e n t i a l l y  th e y  a r e  f r e e  to  s i t  back  and w atch p l a i n t i f f s  and th e  s t a t e  
pay th e  b i l l s .)

The S ta t e  does have a le g i t im a te  i n t e r e s t  in  pregnancy and th e  outcome 
o f p reg n an cy , buc th e  b e s t  p la c e  to  look  fo r  gu idance r e g a rd in g  a b o r t io n  
i s  in  Roe v . Wade. T h is f e d e r a l  d e c i s io n  i s  condemned by th o s e  who 
m ight l i k e  to  se e  a l l  a b o r t io n  o u tlaw ed  a€" in  some c a s e s  chose same 
p e o p le  would condemn any b i r t h  c o n t r o l  as d e s t r u c t iv e  o f  l i f e .

But Roe i s  v e ry  c l e a r  a€" i t s  u se  would a llo w  th e  s t a t e  to  p ro p e r ly  
a s s e r t  i t s  p o s i t io n  w ith  r e s p e c t  to  th e  b a la n c e  betw een th e  d ev e lo p in g  
l i f e  o f th e  f e tu s  and th e  e x i s t in g  p e rso n , th e  p reg n an t woman.

Under th e  term s o f Roe, a S ta te  may o u tlaw  a b o r t io n :  a f t e r  f e t a l
v i a b i l i t y ,  and w ith  e x c e p tio n s  fo r  ra p e , in c e s t ,  th e  h e a l th  and th e  l i f e  
o f th e  p re g n a n t woman.

1 o(2 2/12/2004 1:12 I'M
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Such a r e s t r i c t i o n  would a d e q u a te ly  cover th e  myths o f women a b o r t in g  
f u l l  term  p re g n a n c ie s  moments b e fo re  b i r t h .  A f te r  v i a b i l i t y ,  a p re g n a n t 
woman may n o t w ant to  have a c h i ld ,  b u t w ith  th e  e x c e p tio n  o f th o se  
s i t u a t i o n s  d e s c r ib e d  in  Roe, w i l l  be lo o k in g  a t  th e  q u e s tio n  o f a d o p tio n  
r a th e r  th an  a b o r t io n .

U sing Roe as you r p u b l ic  p o l ic y  s ta n d a rd  f o r  l e g i s l a t i o n  w i l l  n o t 
s a t i s f v  th o se  who w ant th e  S ta t e  to  i n s i s t  th a t  women be fo rc e d  to  
c a r ry in g  ev ery  p regnancy  r e g a r d le s s  o f  g e s ta t io n  p e r io d ,  th e  
c irc u m sta n c e s  o f  th e  im p reg n a tio n  o r  th e  c o n d it io n  o f th e  f e tu s .

I t  w i l l  how ever, a llo w  th e  S ta te  to  a s s e r t  i t s  i n t e r e s t  in  d e v e lo p in g  
l i r e  w ith o u t tra m p lin g  o ver women. W ith a p ro p o sa l such  as  th e  one 
b e fo re  you, you a r e  p u t in  th e  p o s i t i o n  o f demanding to  be p re s e n t  in  
th e  exam ining room. I  canaC ^t th in k  o f  a n y th in g  more l i k e  Big B ro th e r  
a€" and  A laskans c h e r i s h  t h e i r  autonomy.

P le a se  p u t a s to p  to  t h i s  p ro p o sa l abou t in form ed c o n se n t.



ftc: HB292 - fol!o\v-up information

Subject: Re: HB292 - follow-up information 
Date: Thu, 12 Feb 2004 10:56:40 -0900 

From: Gwen Hall <gwendolyn_hall@ gov.state.ak.i’s>
Organization: Alaska Lt. Governor's Office

To: Vanessa Tondini <vanessa_tondini@ legis.state.ak.us>

I did Vanessa - thank you for getting that to me so quickly.

Please do mail me a copy o f the bill packet. My address is:
550 W. 7th Ave, Suite 1700 
Anchorage, AK  99501

Thank you lor the heads up on the meeting next week. Looks like it will be an interesting discussion, 

Gwen

Vanessa Tondini wrote:

Hi Gwen,

Hopefully you received the CS that Ryan in our office faxed to you yesterday. The bill packets are too 
large to fax, so can I mail or pouch all the materials to you? FYI, both HB 292 and SB 30 will be heard 
again next W ed., 2/18.

Please send me your address and let me know what materials you would like a copy of.

Thanks, Vanessa 

Gwen Hall wrote:

Vanessa -

Could you please send me any back-up that was given for this bill including the information 
Representative Gruenberg requested?

Thank you very much! I really appreciate your help!

Gwen

G w en H all
Special A ss is tan t - F a ith -B ased  & C om m unity  In itia tiv es  
O ffice o f L ieu ten a n t G o v ern o r Loren Lem an 
S ta te  o f A laska 
(907) 269-7460

G w en H all
Special A ss is tan t - F a ith -B ased  & C om m unity  In itia tives

2/I2/2IXM 11:55 AM
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A l a s k a  C i v i l  L i b e r t i e s  U n i o n
An Affiliate o f the American Civil Liberties Union 
P. O. Box 201844, Anchorage, AK 99520-1844 

Phone: (907) 258-0044 Fax: (907) 258-0288 Email: akclu@alaska.nct

To: Rep. Lesil McGuire, Chair, and Members o f  the House Judiciary Committee
From: Jennifer Rudinger, Executive Director 
Date: February 11 ,2004
Re: Comments on House Bill 292 -  Requirements for Informed Consent for Abortion

Dear Rep. McGuire and Members o f  the House Judiciary Committee:

Unfortunately, I am unable to call in for today's hearing on HB 292, but 1 would 
appreciate the opportunity to alert you and the Committee to some o f  our concerns about 
this bill, and I ask that these comments be distributed to the Committee and included in 
the bill packets.

HB 292 raises a number o f constitutional concerns and questions, and we wish to go on 
record opposing the bill. HB 292 singles out one specific medical procedure -  abortion -  
and imposes extra burdens on women seeking to exercise their fundamental constitutional 
right to terminate their pregnancy. For example, for no other medical procedure is a 24- 
hour waiting period required. Women who do not have access to the Internet and who 
cannot use a phone line in privacy without being overheard would likely have to undergo 
an extra visit to the doctor’s office -  once to receive the stute-mandaled counseling, and 
then a second time, 24 hours or more later, to be able to give informed consent for the 
procedure.

Furthermore, a waiting period insults women by implying that they have not thought 
through this medical decision and that they need to go home and reconsider before their 
infonned consent will be deemed valid. Women seeking to carry their pregnancy to term 
are not forced to receive counseling that encourages them to consider other options. 
Thus, the only logical conclusion is that this bill is intt.xled to discourage women from 
exercising their right to choose because only these women u e  being directed by the state 
to go “think it over again” before they will be allowed to give infonned consent For the 
past two sessions that this bill has been introduced, doctors have repeatedly and 
consistently testified on the record that physicians already spend a great deal o f  time 
counseling their patients and advising them o f their options before performing abortion or 
any other surgical procedure. HB 292 is unnecessary.

There a- e incorrect definitions in the bill that include:

— "unbom child" means the offspring o f  a human being in utero at various stages o f  
biological development.

-  "gestational age" means the age o f  the unbom child as calculated from the first day o f  
the last menstrual period of a pregnant woman. [Note the use o f  the biased, non-medical 
term "unbom child," which appears throughout the bill.)

mailto:akclu@alaska.nct


-  "relevant information about the possibility o f  an unbom child's survival at various 
gestational nges" is something that people in the medical field do not agree on. The 
gestational age o f  "viability" is hotly debated and shifts with developing technology (and 
the availability o f  that technology).

Finally, in reviewing this bill, we noticed that it purports to amend AS 18.16.010(a), and 
wc wish to alert the House Judiciary Committee to a provision in that existing law that 
this Committee should delete in order to protect women’s constitutional rights. The 30- 
day residency/physical presence requirement in !8.16.010(aX^) raises serious 
constitutional concerns, and we strongly urge this Committee to remove that requirement 
from existing statutes.

Thank you very much for your consideration o f  this matter. Please feel free to contact 
me at (907) 258-0044 i f  I may be o f  further assistance.

Executive Director



c a ro ly n  V. B ro w n , M.D., MPH 
PO  B ox  2 4 0 2 8 9  

1640  S e c o n d  S tr e e t  
D o u g la s , A la sk a  

9 9 8 2 4 -0 2 8 9
obstetrics-gynecology 
preventive medicine 
women’s health

907-364-2726 
fax 907-364-2727 

cvbrown@ptialaska.net
MEMORANDUM

DATE: F e b ru a ry  11, 2004

TO: H o u se  J u d ic ia ry  C o m m itte e

FROM: c a ro ly n  V. B row n

S U B JE C T : H ea rin g  -  H o u se  Bill 2 92

Having read through HB 292 and considered its contents for legislation 
that might address the issues of women’s reproductive health, pregnancy, 

abortion, and contraception, I have attached questions and comments for your 
consideration as you deliberate these concerns for women.

Please let me know ii I can answer questions or provide additional 

information or evidence-based support for your discussions. There is ample 
evidence-based medicine information to support our discussion with you all.

Thank you for these considerations.

House Bill 292 

Questions and Considerations

• The bill speaks of pregnant women, abortion, contraception, full term 
pregnancy, and informed consent. What is the bill actually addressing? 
Please clarify for the public in Alaska.

• The bill appears to be discriminatory in that the informed consent 

mandated for women who elect abortions is not also mandated for all 

pregnant women. It has been my professional experience as an 

obstetrician-gynecologist of some 40 years in practice that there are 

women who anticipate carrying a pregnancy to term and elect a different

mailto:cvbrown@ptialaska.net


plan when they understand the risks/benefits of that decision. There are 

women who anticipate an abortion but elect a different plan when they 

understand the risks/benefits. Please be clear on equality for all pregnant 

women or change the language of the legislation. Women deserve this. 

The state indicates an interest in protecting the life and health of pregnant 

women. Does health include both physical and mental health in Alaska? 

Please clarify.

In as much as the information about obstetrics is extremely dynamic (not 

static), a one-time web site will not suffice or be accurate. How will the 

intervals of update be established? Who will pay for this? Who will the 

ongoing experts be to provide protection of the public’s health?

Any language that proposes information must include the risks/benefits 

and potential consequencies of full term pregnancy. How will this be 

assured? We know that full term pregnancy carries a far greater risk to 

death and morbidity to women than does an abortion. If you need more 

information on this, please let me know.

Please clarify for Alaskans just what is “judicial economy and resources”. 

Please clarify for Alaskans just what has been the “costly and undue 

litigation". Where has the money gone? Data is invaluable in decision -  

making.

If information is to be provided, virtually ever practice, site, agency, 

service, clinic, individual, and facility would be required to be listed on the 

web site. Who will keep up with this "dynamic" (and it will be dynamic) so 

that Alaskan women have the information intended in the legislation?

If all agencies, services, clinics, and facilities that provide contraceptive 

options (and how did that get here?), that would - of course include all 

pharmacies and outlets where condoms and spermacides are provided.

Is the web site prepared to deal with this in a responsible way for 

appropriate patient care? Who will do this work? Who will pay for this?

It would seem appropriate and prudent to use correct terminology when 

dealing with health and medical issues. Philosophical and personal



definitions have no place in legislation. There are enormous differences 

among definitions for embryo, blastocyst, propositus, fetus, and child. Use 

of correct terminology in the development of parlance is appropriate for 

Alaska legislation.

Would suggest that the language of the “sperm donor” for the pregnancy 

be changed to "the male involved with the pregnancy” or “sperm donor”. 

Please call it what it is. We do "anonymize" the woman involved with 

"pregnant women (female)”, don’t we?

How long will it take to view this information on the internet? There is a 

limit to just how much the average person can take in addresses, names, 

pictures, disclaimers, printed forms, and a detailed presentation of 

risks/benefits in the midst of a pregnancy that may be wanted or 

unwanted. Please -  come, let us be fair...

At what reading level will this information be? Who will provide the 

oversight? At what cost to the state of Alaska?

Would this law mandate that all physicians’ offices where pregnancy 

termination is done must be registered? What are the criteria? What are 

the medical and surgical mandates? Who will oversee this?

What is the reason for the 30 day waiting period? It is clear that there are 

more risks as pregnancy continues -  both for abortion and for pregnancy 

to term. What is the reason for this mandate? This makes no practical 

sense to physicians who provide care for women.

Who will pay for this paper work, forms to be printed, record keeping, 

transmission and update of the web site?

All pregnant women need informed consent -  whether they elect abortion 

or carry a pregnancy to term. To do otherwise is to discriminate. Women 

must have informed, accurate, scientific and appropriate information.



SB 3 0 /1  IB  292

Subject: SB 30/H B292
Date: W ed, 18 Feb 2004 09:37:47 -0900 

From: Vicki Halcro <vicki.halcro@ ppfa.org> 
To: Vanessa_Tondini@ legis.state.ak.us

Hello!

Frequently anti-choice advocates mention the unsubstantiated link between abortion and breast cancer. I have 
included the latest fact sheet from Planned Parenthood Federation of America regarding this issue for your review. I 
hope it is of assistance to you and Representative McGuire. Would it be possible to distribute it to the other 
committee members of Judiciary?

As I side note, yesterday there was an article in the Anchorage Daily News linking women's usage of antibiotics with 
breast cancer. I really cannot speak to this claim but found it interesting.

Please let me know if I can be of any assistance to you!

Thanks,
Vicki Halcro
Director of Public Affairs and Marketing 
Planned Parenthood of Alaska 
907.770.9715

Join the March for Women's Lives!

Be a part of history. The time is right for a public demonstration of historic size in support of reproductive freedom. 
March with over a million others in Washington DC, Sunday, April 25, 2004. www.marchforchoice.org

Meet other Alaskans who are attending the March by signing up for Meet Up at http://marchforchoice.meetup.com

rcanccr2-04.doc

Name: brcancer2-04.doc 
Type: W INW ORD File (application/msword) 

Encoding: base64 
Download Status: Not downloaded with message

I of I 2/IH/20O4 10:12 A^

mailto:vicki.halcro@ppfa.org
mailto:Vanessa_Tondini@legis.state.ak.us
http://www.marchforchoice.org
http://marchforchoice.meetup.com


P l a n n e d  P a r e n t h o o d ’
Federation of America, Inc.

A n t i - c h o i c e  C l a i m s  A b o u t

Undaunted by the absence of compelling evidence 
associating induced abortion with a woman's risk of 
developing breast cancer, anti-choice extremists 
insist on making the connection anyw \y. Once more 
they are using misinformation as a weapon in their 
campaign against safe, legal abortion. In the guise 
of an ostensible concern for women's health, these 
ideologues point to inconclusive, and at times flawed, 
studies for alleged evidence of a possible 
association, while ignoring or dismissing 
overwhelming evidence that induced abortion does 
not place women at greater risk of breast cancer. 
Anti-choice zealots have drawn highly questionable 
conclusions to develop "public education" campaigns 
such as the advertisements sponsored by Christ’s 
Bride Ministries that appeared on public 
transportation vehicles in Philadelphia warning that 
“women who choose abortion suffer more and 
deadlier breast cancer” (Slobodzian, 1999). These 
misinformation campaigns have used many forms of 
media and advertising to mislead women about 
abortion, including television, billboards, bumper 
stickers, and print ads (Simon, 2002). Anti-abortion 
foes are also lobbying for legislation that would 
require telling women who are considering abortion 
that having one would place them at in increased risk 
for breast cancer (Querido, 1999).

Anti-choice claims linking abortion and breast cancer 
fly in the face of scientific evidence. The National 
Cancer Institute (NCI), the American Cancer Society 
(ACS), and the The American College of 
Obstetricians and Gynecologists (ACOG) have all 
refuted the reliability of such an association (ACS,
2003; ACOG, 2003; NCI, 2003).

In February 2003, NCI convened the Early 
Reproductive Events and Breast Cancer Workshop 
to "provide an integrated scientific assessment of the 
association between reproductive events and the risk
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A b o r t i o n  a n d  B r e a s t  C a n c e r

of breast cancer." After reviewing the body of 
scientific literature, NCI concluded that "Induced 
abortion is not associated with an increase in breast 
cancer risk" (NCI, 2003).

In August 2003, after conducting its own review of 
the scientific literature, ACOG issued a committee 
opinion concluding that "early studies of the 
relationship between prior induced abortion and 
breast cancer risk have been inconsistent and are 
difficult to interpret because of methodologic 
considerations. More rigorous recent studies argue 
against a causal relationship between induced 
abortion and a subsequent increase in breast cancer 
risk" (ACOG, 2003).

Reproductive Factors and Breast Cancer

While researchers do not know what causes breast 
cancer, reproductive factors have been associated 
with risk for the disease since the 17th century, when 
breast cancer was noted to be more prevalent 
among nuns. It is known that having a full-term 
pregnancy early in a woman's childbearing years is 
protective against breast cancer, and some studies 
have also indicated that breastfeeding, especially in 
women who are young when they give birth, may 
reduce a woman's risk of developing the disease. A 
woman's age at menarche and menopause also 
influence her risk for breast cancer, with earlier onset 
of regular menstrual cycles and later age at 
menopause associated with higher risk (Kelsey & 
Gammon, 1991). However, the bee; available 
evidence —  from large population-based cohort 
studies —  shows no net effect that induced abortion 
places women at increased risk for developing breast 
cancer (ACOG, 2003; ACS, 2003; Bartholomew & 
Grimes, 1998; NCI, 2003).

http://www.planncdparcnthood.org
http://www.teenwire.com


2

Hypothesis: Hormones Lead to Breast Cell 
Differentiation

The theory linking pregnancy termination and breast 
cancer is based on the hormonal disruption that 
occurs when a woman's pregnancy is interrupted. 
Pregnancy initiates a surge of sex hormones 
(estrogen, progesterone, and prolactin), which leads 
to differentiation of the cells in the breast glands in 
preparation for lactation. The changing 
concentrations of hormones during the second and 
third trimesters of pregnancy lead to increased 
differentiation. In a first pregnancy, the results of 
these hormonal changes permanently alter the 
structure of the breast. Adherents of this theory 
claim that interruption of the first trimester of a first 
pregnancy causes a cessation of cell differentiation 
that may result in a subsequent increase in the risk 
of cancerous growth in these tissues (Brumsted & 
Riddick, 1990; Westhoff, 1997). Attempts to prove 
this theory, however, have failed.

Many Factors Contribute to Inconclusive Study 
Results

At least 80 research studies worldwide have 
collected data about breast cancer and reproductive 
factors such as childbirth, menstrual cycles, birth 
control pills, and abortion. Approximately 30 studies 
have examined the risk of developing breast cancer 
for women who have had abortions. Researchers at 
the National Cancer Institute, the American Cancer 
Society, the Royal College of Obstetricians and 
Gynecologists, the World Health Organization, and 
major universities say that the most reliable studies 
show no increased risk, and they consider the entire 
body of research inconclusive (ACS, 1999; NCI,
2002; Rosenfield, 1994?; RCOG, 2001; WHO, 2000).

A number of factors may render a study unreliable:

• Miscarric ges ai .d induced abortion affect a 
woman’s h jdy d 'ferently but many studies 
have not distingi ,shed between them.

• Many women do not report miscarriages 
because they are unaware they have had 
them.

• Abortions are often unreported because of 
the privacy of the decision to terminate a 
pregnancy.

• Some studies have not examined the 
possibly different effects of abortion after or 
before a full-term pregnancy.

• Other studies have not been careful to 
examine the impact of age at the time of 
abortion and age at the time of first childbirth.

• Many studies have been too small to be 
statistically significant.
(Wingo eta!., 1997; NCI, 2002).

Two of the Strongest Studies Published to Date 
Show no Overall Relationship Between Induced 
Abortion and Breast Cancer

One of the most highly regarded studies on abortion 
and breast cancer was published in the New England 
Jol rnal of Medicine in 1997. This study of 1.5 million 
wor, ,en found no overall connection between the two 
(Melbye etal., 1997). This study benefited from its 
size —  1.5 million women —  and by linking data from 
the National Registry of Induced Abortions and the 
Danish Cancer Registry, thereby avoiding one of the 
pitfalls ob erved in r " ,~ie case-control studies —  that 
women with breast cancer were more likely to recall 
having had an induced abortion than women without 
breast cancer, articularly because abortion had 
been illegal (Body, 1997; Westhoff, 1997). An 
accompanying editorial on the results of the study led 
the writer to conclude that, "in short, a woman need 
not worry about the risk of breast cancer when facing 
the difficult decision of whether to terminate a 
pregnancy" (Hartge, 1997).

Another large cohort study was done in Sweden. It 
followed, for as long as 20 years beginning in 1966, 
49,000 women who had received abortions before 
the age of 30. Not only did the study show no 
indication of an overall risk of breast cancer after an 
induced abortion in the first trimester, but it also 
suggested that there could well be a slightly reduced 
risk. Among women who had given birth prior to 
induced abortion, the relative risk’ for breast cancer 
was 0.58; for those who had never given birth, the 
relative risk was 1.09; for the total sample, the 
relative risk was 0.77 (Lindefors Harris etal., 1989).

‘ The risk o f  d isease in one g roup , here In w om en w ho 
experienced an Induced abo rtion , d ivided by the risk o f  
disease In a con tro l g roup . I f  the re la tive risk  Is 1, both 
g roups have the sam e like lihood  o f  d eve lop ing  the disease. 
A num ber h igher than 1 indicates an Increased risk and a 
num ber low er than I Indicates a decreased risk .
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Studies Published During the Past 20 Years Offer 
Mixed Results

Before Melbye’s seminal study appeared in 1997 in 
the New England Journal of Medicine, the body of 
published research showed inconsistent and 
inconclusive evidence —  some found abortion to 
have a protective effect, others found a slightly 
elevated risk. Many of these studies were hindered 
by the small sample size, others failed to distinguish 
between induced and spontaneous abortion, and 
others did not take confounding factors into account 
(NCI, 1999).

• A 2001 population-based case-control study 
of women in China sought to determine 
whether there was an association between 
induced abortion and breast cancer.
Abortion is common and well-accepted in 
China, so women involved in this study 
would not be prone to underreporting their 
abortion histories —  a problem which has 
rendered other studies unreliable. Because 
of the small number of women in the study 
who had never had a live birth, only women 
who had at least one live birth were included 
in the analysis. The study compared 1,459 
women with breast cancer with 1,556 
controls. No relation was found between 
ever having an induced abortion and breast 
cancer. Additionally, women who had three 
or more induced abortions were not at 
greater risk of breast cancer than other 
women (Sanderson, etal., 2001).

• Another case-control study of women who 
had at least one child was conducted in 
Washington State to examine the 
relationship between induced abortion and 
breast cancer. A cohort of women who gave 
birth between 1984 and 1994 were identified. 
From this cohort, 463 women who developed 
breast cancer were each matched with five 
control women. Induced abortion was not 
found to increase the risk of developing 
breast cancer —  the relative risk for breast 
cancer was 0.9 among women who had ever 
had an induced abortion (Tang, et al., 2000).

• A 1999 population-based case-control study 
examined data from the Carolina Breast 
Cancer Study to determine what, if any, 
connections exist between induced abortion 
and other reproductive events in 
adolescence and the development of breast 
cancer later in life. The authors reported that

neither induced nor spontaneous abortion 
during adolescence was connected to an 
increased risk of breast cancer. They did, 
however, observe that breastfeeding 
conferred some protection against breast 
cancer (Marcus etal., 1999).

• In 1996, Joel Brind and colleagues published 
a meta-analysis of 28 published reports 
describing 23 studies on induced abortion 
and breast cancer. Based on these studies, 
the authors calculated that induced abortion 
places women at a slightly increased risk for 
developing breast cancer (Brind et al., 1990). 
This analysis has been criticized for 
attempting to calculate the odds for 
developing breast cancer from widely varying 
studies (Blettner etal., 1997), some of which 
have been criticized for methodological flaws 
and for failing to calculate their results from 
the raw data of the original studies (Melbye 
et al., 1997).

• A 1994 study, published in the Journal o f the 
National Cancer Institute, was a case-control 
study of 845 women in Washington State 
who were diagnosed with breast cancer from 
1983 through 1990, and of 961 controls. The 
study found that among women who had 
been pregnant at least once, the risk of 
breast cancer in those who had experienced 
an induced abortion was 50 percent higher 
than among other women. Highest risks 
were observed when the abortion was done 
at ages younger than 18. No increased risk 
was associated with a spontaneous abortion. 
However, the study was relatively small, 
lacked objective measures for establishing 
pregnancy duration, and was susceptible to 
reporting bias, since a breast cancer 
diagnosis may influence a woman’s recall or 
disclosure of her reproductive history. The 
authors reported that the study's limitations 
"argue against a firm conclusion at this time" 
and called for further research (Daling et al., 
1994). An editorial that accompanied the 
report said that "it is difficult to see how [the 
study results] will be informative to the 
public" (Rosenberg, 1994).

• A 1989 study matched 1,451 women in New 
York Slate whose breast cancer was 
reported from 1976-1980 with controls of 
equivalent age and residence (Howe et al.,
1989). The study examined state health 
records for the prior incidence of abortion or
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miscarriage. An odds ratiot of 1.9 was hund 
for cases with a history of only induced 
abortions, 1.5 for only spontaneous 
abortions, and 4.0 for repeated interrupted 
pregnancies with no intervening births. 
However, the cohort consisted only of 
women under age 40 and the follow-back 
search was restricted to events that occurred 
since 1971. The authors believed that the 
study was inconclusive.

• In a 1987 study, researchers reported "little 
relation of breast cancer risk with abortions 
or miscarriages" (La Vecchia, 1987). Four 
years later, the same researchers again 
found no consistent relationship (Parazzini, 
1991). Other researchers concluded in 1988 
that the data "suggest that the risk of breast 
cancer is not materially affected by abortion, 
regardless of whether it occurs before or 
after the first term birth" (Rosenberg, 1988).

• A 1985 study examined the association 
between spontaneous abortion prior to a first 
birth and the risk of breast cancer among 
3,315 Connecticut women who gave birth 
between 1946 and 1965. Among women 
who experienced one childbirth, a prior 
miscarriage was associated with a 3.5-fold 
increase in the risk of breast cancer. While 
,he study concluded that an abortion prior to 
the first live birth may increase a woman's 
risk of breast cancer, it examined only 
spontaneous abortion. Among the questions 
left open to speculation was whether a 
hormonal imbalance may have resulted in 
both the spontaneous abortion and the onset 
of cancer (Hadjimichael etal., 1986).

• A 1981 study of women in Los Angeles 
County looked at both oral contraceptive use 
and early abortion as risk factors. The 
cohort consisted of 163 women diagnosed 
with breast cancer between 1972 ana 1978. 
All of the women were aged 32 or younger at 
the time of diagnosis. The study found that a 
first-trimester abortion, whether spontaneous 
or induced, before first full-term pregnancy 
appeared to cause a relative risk of 2.4 for 
subsequent development of breast cancer. 
The extremely small cohort size and the age

tThe odds o f  having a risk fac to r i f  a condition Is p resent 
divided by the odds o f  having the risk facto r If the condition 
is not p resen t.

restriction of the methodology rendered the 
results inconclusive (Pike et al., 1981).

Risk Factors fo r Breast Cancer are Varied

In addition to the repioductive factors that affect a 
woman's risk of developing breast cancer, a wide 
variety of other considerations have been the subject 
of continued research by epidemiologists. Of 
particular concern are factors related to genetics, 
nutrition (especially dietary fat intake), age, and the 
environment (exposure to carcinogens) (Jones,
1990).

• A family history of breast cancer is reported 
to increase a woman's risk of developing the 
disease twofold to threefold (Jones, 1990).
In one study (Sattin et al., 1985), women with 
a first-degree relative (a mother or sister) 
with breast cancer had a relative risk 2.3 
times that of women without a family history 
of breast cancer. For women with both an 
affected mother and sister, the relative risk 
was 14.

• Of potential carcinogenic significance is the 
finding that environmentally derived 
chemicals am secreted into the breast fluid 
and concentrated by the alveolar ductal 
system. For example, five minutes after a 
woman smokos a cigarette, nicotine appears 
in her breast secretion. Although smoking 
has not beer: linked to breast cancer, the 
finding shows that almost anything to which 
a woman is exposed may appear in her 
breast fluid (Jones, 1990

• Nutritional considerations have focused on 
dietary fat, with the exception of 
monosaturated fat such as olive oil. While 
Asian women show a lower incidence of 
breast cancer than women in western 
countries, women who move from areas of 
low to high incidence, such as Japanese 
women moving to Hawaii, show a slow but 
definite increase in breast cancer over 
successive generations (Wynder & Rose, 
1984). Oth jr research has investigated 
certain metabolic conversions that are 
affected by total body weight (Deslepeyre et 
al., 1985).

• Some studies have found that alcohol 
consumption may be implicated in breast 
cancer risk, and that the risk may increase in 
women who consume greater than three
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drinks of alcohol per week (Hiatt of a!., 1984; 
Willett etal, 1987; Schatzkin etal., 1987).

Planned Parenthood Promotes Women's Health

As the nation's largest provider of reproductive health 
services, Planned Parenthood is concerned above all 
with women's health and the risk factors for 
reproductive health problems. PPFA health centers 
adhere to strict, nationwide medical standards. 
Screening and management of breast conditions are 
integral components of Planned Parenthood 
services. All clinicians providing routine reproductive 
health services perform breast examinations and 
instruct patients in breast self-examination. Breast 
exams are performed regularly as part of a patient's 
initial and annual examination, during an initial 
prenatal visit, and during other non-routine visits. In 
2002, Planned Parenthood health centers provided 
1,062,727 breast examinations.

Although most Planned Parenthood centers do not 
offer mammography, each affiliate must have a 
physician available who is able to evaluate patients 
identified with abnormal breast findings who have 
been referred by clinicians, either on-site or by 
referral, and each affiliate maintains a list of 
radiologists and breast disease specialists to whom 
Planned Parenthood patients can be referred. All 
Planned Parenthood health centers also provide 
abortion counseling and referral for or provision of 
abortion services —  in 2000, Planned Parenthood 
provided 227,375 abortions nationwide.

The Planned Parenthood Position is That 
Abortion Poses no Demonstrated Health Risks

The link between induced abortion and breast cancer 
is a theory whose principal promoters oppose 
abortion regardless of its safety. The theory has not 
been borne out by research While Planned 
Parenthood believes that women should have 
access to information about all factors that influence 
the risk of disease, PPFA also believes that women 
deserve information that is medically substantiated 
and untainted by a political agenda.
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February 19,2004

House Judiciary Committee Members 
Senator Fred Dyson 
Representative Nancy Dahlstrom 
Representative John Coghill

Dear Ladies and Gentlemen:

I am writing to you in regard to comments made yesterday during the House Judiciary 
Committee hearing for SB30 (HB292). I appreciate the time you have taken on this bill 
and I am sure you are all trying your best to pass legislation that not only meets 
constitutional muster but also protects women in our state. 1 feel I must bring to your 
attention some inconsistencies that 1 have noticed during the hearing process on this 
particular piece of legislation.

First of all, the comment was made yestercoy that SB30 is greatly different than the real 
estate bill you had just bolted at as it concerned an industry and SB30 was just citizens 
who disagreed on a matter. Wc arc currently aborting a million to a million and a half 
unbom babies (fetuses) a year in America. A cheap, first trimester, no frills, no 
complications abortion procedure costs about $300. Do the mathl Abortion is an 
industry! Dr. Colleen Murphy testified that she had just done three abortions and a follow 
up yesterday alone. How many of the real estate agents who testified had sold three 
houses yesterday?

There seemed to be a great deal of concern that the real estate profession be operated 
with integrity and in a way that treats the consumer with respect. Yet riot one disgruntled 
home buyer/seller came to testify that they were dissatisfied. I testified m favor of SB30 
because I am a disgruntled consumer. No one told me, and in feet, maybe no one knew in 
1976 that there were both immediate and long term risks associated with abortion. Every 
woman needs to know that even if canying the baby to term, in the opinion of the doctor, 
poses health risks that the abortion carries its own risks. To decide that a woman does not 
need to know that because she is in a high-risk pregnancy is naive at best and at worst 
negligent. Further watering down of the 24 hour waiting period puts women art risk of 
suffering after affects from the abortion procedure. As a legislature, it is your duty to 
make sure that the medical profession, specifically the abortion industry, fully informs 
women of their options. This bill MUST dictate that women be told which abortion

L e a d e r s  i n  t h e  p r o - f a m i l y  m o v e m e n t  f o r  3 3  y e a r s -

mailto:joslin@wildak.net


procedure will be implemented and what the particular risks associated with that 
procedure are.

Dr. Murphy has indicated on different occasion that she already goes through an 
informed consent process more than 24 hours in advance of the abortion. At other times 
she has stated that this bill would necessitate her spending more time wife the patient and 
passing the cost on in terms of higher abortion costs. Whichever it is, this bill must have a 
24 hour waiting period so that we do not operate abortion mills in our state where women 
are herded in, given a hasty five minute counseling session and then subjected to a 
procedure they are not folly infonned about.

It was also implied during fee hearing that women who are undergoing a stressful 
pregnancy due to a fetus with multiple fetal anomalies should not be show phu.ographs of 
normal fetal development. It was even said that women who are rape or incest victims 
should Dot be shown these photographs or given information concerning their options. 
The implication here is that women are frail o f mind and unable to handle stressful 
situations. I resent that aDd I would hope that every woman legislator would as well. 
Women are well able to handle objective, scientific information. It is said that hell hath 
no fury like a woman scorned. Imagine the fury o f a woman who contracts breast cancer 
or who becomes infertile as a result of an abortion that she was not fully infonned about. 
You have an obligation to make sure feat women in Alaska never suffer as a result of 
your cowardice in telling them the facts.

Eagle Forum Alaska



Subject: [Fwd: hb292]
Date: Tue, 17 Feb 2004 09:23:55 -0900

From: Lesil M cguire <Representative_Lesil_M cguire@ Legis.state.ak.us> 
Organization: Alaska State Legislature

To: Vanessa Tondini <Vanessa_Tondini@ legis.state.ak.us>

 Original M essage---------
Subject: hb292

Date: Tue, 17 Feb 2004 08:08:15 -0900 
From: carolyn V Brown <cvbrown@ ptialaska.net>

To: Representative_Lesil_M cGuire@ legis.state.ak.us,Representative_Tom_Anderson@ legis.state.ak.

I will appreciate your careful consideration o f these additional comments about IIB 292. Please let me 
know if there are questions or if I can provide additional information.

Re;HB 292.“An Act relating to information and services available to pregnant women and other persons; 

and ensuring informed consent before an abortion may be performed, except in cases of medical 

emergency”

This proposed legislation is clearly not in the best interests of patients, the State o f Alaska, or physicians 

and other health carc providers.

• A major concern with this legislation is the invasion of physician-patient relationship, 
confidentiality, and privilege. When this vital aspect of health care is breached, trust is broken and 
health care is compromised.

• AM pregnant w'omen need to have appropriate informed consent. This bill allows the discriminatory 
treatment of pregnant women. We know that the risk of dying from an abortion related complication 
is 0.4 deaths/100,000 procedures. We know that the risk of dying as a result c f  pregnancy and 
childbirth is 7 deaths/100,000 live births. We must not allow this discrimination in health care for 
women.

• Physicians already provide informed consent for procedures and managements. To suggest otherwise 
is lo insult our profession and undermine our paticnt-physician relationships.

• The bureaucratic nightmare of a web site, over-sight, up-dates, costs, patient access, record 
keeping/reporting, and data base management for all of the entities involved in this (clinics, 
individuals, pharmacies, and agencies) is well beyond the scope o f a $20,000 fiscal note from the 
Department of Health and Social Services to effect and carry out the intent of this legislation.

I strongly oppose HB 292 and ask that you do what is necessary to stop this invasion o f the legal

provision o f  health and medical care for women in Alaska.

I ut 2 2/17/2004 9 :24 AM
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IFwd: Abortion]

Subject: [Fwd: Abortion]
D ate: Tue, 17 Feb 2004 09:02:05 -0900

From: Lesil Mcguire <Representative_Lesil_Mcguire@ Legis.state.ak.us> 
Organization: Alaska State Legislature

To: Vanessa Tondini <Vanessa_Tondini@ legis.state.ak.us>

 Original M essage---------
Subject: Abortion

D ate: Mon, 16 Feb 2004 17:51:20 -0900
From: "Dr. Bob Johnson" <dr.bob@ kcaconnect.net>

To: "McGuire, Lesil" <Rep.Lesil.McGuire@ legis.state.ak.us>

Lesil: I will not be able to testify on this bill on W ednesday since Kodiak is not included
in the hearing. The issue of abortion is important enough for each of you to take the time 
to consider my expert opinion. You have been exposed to a number of lay opinions. I 
choose this means of communication as the simplest and most efficient to reach you.
The task of legislators, intended by our Constitution as I am sure you must know, is to 
pass legislation the protects the right of individuals to engage in whatever activity they 
please as long as it does no harm to anyone else. This right is the whole basis of our 
system. It is not the business of legislators to restrict or elim inate individual choice. It is 
not the business of legislators to determine what is, or is not, morally right o* wrong. 
Abortion legislation does both, and I will try to illustrate why. HB 292 ar.J SB 30, in 
particular, definitely restrict the choice of both women, who would ch oo se an abortion, 
and physicians, who would choose to provide this service! Those who propose these 
bills have used the term unborn child which is an arbitrary judgement declaring the fetus 
a person, which has not been determ ined and indicates a bias! Those who propose these 
bills are a select group who feel that abortion is a sin. They, and others who pursue the 
use of the term unborn child, are interested in establishing the p e rso n h o od of the fetus 
which opens the door to the consideration of fetal injury as a crime and, eventually, to the 
reversal of Roe vs. Wade. I was in practice in Kodiak before the passage of Roe vs. 
Wade. At that time, women who became pregnant and did not want children, had no 
alternative. Unwanted children fared poorly. Many were abused. Most became wards of 
the State. I applauded the legalization of abortion which, after passage, was quickly 
adopted by the States, indicating that it was sorely needed. I have subsequently done 
approxim ately 700 abortions, and my experience does not support many of the pi oblems 
that those who oppose the procedure would lead you to believe. < ?xm l:nam espucc  p refix  =  o ns = 

'' t i rn :schcm ns-m icrosof i-eo t iro ff icc :off icc '' />
I am retired and have nothing to gain by speaking against this kind ol legislation. My purpose In writing to 

you, is to prevent obstacles being placed before women who, for multiple reasons, feel they need an 
abortion.I appeared to testify on HB 292 last year, at which time the committee spent about 30 minutes 
discussing various aspects of the bill.During this process, Senator Dyson appeared and cautioned the 
house committee not to entertain objections to the term urborn  child, which clearly Indicated his bias, not 
to mention his obvious conflic t o f In teres t.This was to have been a hearing, not a discussion of the bill or 
testimony of the committee in favor of the bill, which it became apparent that it was.Bccause of th is only 
two were able to testify that afternoon.

My experience with abortion Is not exceptional. Each of my patients was presented with options available 
for them In addition to an abortion.Each was told as much as they wanted to know about the procedure, the 
risks and the outcomes.Each was scheduled for a follow up visit two weeks after tho procedure. Only two

I nf 2 2/17/2004 9 0 6  AM
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|F\vd: Abortion]

of my patients developed post-abortion depression requiring treatment, which is less than tj*-r incidence of 
post-partum depression. Both of these recovered.None lost enough blood to require a transfusion.Two 
had m inor post-abortion infections, which responded promptly to treatment.Those, who so desired, went on 
to have normal pregnancies.I saw no fertility problems associated with abortion.

There is no indication fo r th is kind of legislation. Legislators have no business telling patients what they 
must know, in spite of what advice they receive or from whom .lt is an insu lt to the intelligence of women 
who, in my opinion, know exactly what they want to know and, if encouraged, w ill make sure their physician 
tells them.Do you th ink that physicians are not fam iliar with their responsib ility to explain the options, risks, 
benefits and procedural details of any treatment?

This legislation places more obstacles in the path of those who need an abortion.lt, along with 
much inaccurate public ity, complicates the decision and tends— indeed, intends, I believe— to make women 
who elect to have an abortion feel guilty.l th ink the occasional suicide I have heard mentioned in connection 
with abortion is a direct result of this.

Ladies and Gentlemen, I ask you. Should anyone have the right to make decisions for others regarding their 
choice? Should anyone have the right to set up rules o f procedure fo r others that serve as an impediment 
to their exercise of choice? Should anyone have the right to determine what is, or is not, morally right, fo r 
someone else? In the name of compassion fo r women who cannot manage to bear or raise a child, for 
whatever reason, I implore you to reject any legislation that has to do with abortion.

Sincerely.

Dr. Bob Johnson

2 o f 2 2/17/2004 9:(l(> AM
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Representative Lesil McGuire 
Representative Tom Anderson 
Representative Jim Holm 
Representative Din Ogg 
Representative Ralph Samulca 
Representative Lee Gart 
Representative Max Greenberg

Re: House Bill 292

Dear Honorable McGuire, Anderson, Holm, Ogg, Samulos, Gtra and Greenberg;

I wanted to share with you my thoughts about house bill 292 and the companion bill 30. This particular 
bill has to do with informed consent on pregnancy termination. That is the stated concern of the bill, 
however, inside the bill a number of new concepts arc being introduced including a 24-hour waiting 
period as mandatory’ for the attainment of on abortion.

N
The bill goes to great lengths to explain how informed consent should be explained. It describes a web 
site where information regarding abortions would be maintained for informed consent for abortion u  well 
as a web site that would me maintained regarding risks of carrying a pregnancy to term. The reference 
within tho bill say's that this should be objective, unbiased information.

It is hard to believe that this would be objective and unbiased Inform al jn. It is of note that in the medical 
field we arc required to obtain infonned consent on all procedures that ws do. This is true whether 1 do a 
hysterectomy. Cesarean section or an abortion. Vet, this bill singles out only th* abortion as a procedure 
that the Legislature feels they must codify’ into law. Tims, this single procedure has been identified by the 
Senate and House to bo codified into Alaskan Stato Law. The abortion procedure, according to statistics 
by the Center of Disease Control, remains ono of the safest procedures tlut is available in the United 
States today. Yet, the Senate and the House have not taken it upon themselves to require that laws bo 
written about how I would counsel a woman who was about to have a Cesarean section or a 
hysterectomy. It is clear that the abortion procedure is being singled out in this particular area.

When the Senate and House chooso to get involved with how a patient needs to be counseled it Introduces 
tho concept that now the Legislative Branch will now advise Physicians on how advised consent needs to 
be managed with patients, If law? such as tills are written, I can only assume in the fiicure that laws may 
dofine in the future what risks and bsnefhe 1 must explain to patients regarding oilier procedures like a 
hysterectomy and Cesarean section. I presume also then that Orthopedic surgeons and other fields of 
medicine would also need to begin explaining in detail written out by the Legislative Branch, how and 
when to counsel their patients.

February 19,2004
i
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This is obviously unnecessary and undesirable. The medical field has already been given and assumed 
the weight of providing informed consent for all procedures that they do. In addition, malpractice 
insurance companies also insists upon informed consent for ail procedures that wc do. This intrusion of 
informed consent for this solitary procedure makes no sense, whatsoever.

! believe that laws such as this will have a very chilling effect on the medical field when the Legislaftire 
begins to dictate what must be said to a patient regarding informed consent on a specific procedure.

In addition, establishing a web site chat gives information regarding abortions and carrying a pregnancy to 
term as well as birth control would be an overwhelming project. This is true because what might be 
considered appropriate information for that web site will bo issues that need to b« interpreted by trained 
professionals and not Legislators, Within mined professionals there will be disagreements regarding 
what should or shouldn't be allowed or necessary for informed consent. Where would it end?

Most importantly though, I took a vow to keep my patient's best interest at heart and 1 do not believe that 
this bill is in the best interest of the patient. If the state is forced to put togalher a pamphlet that contains 
photographs of a developing fetus from conception to delivery it will involve somewhere between 18*20 
photographs. This material is not appropriate for all women to review.

If a person ha- become pregnant from rape, incest, is carrying a child with lethal anomalies, or in fret, has 
some type of medical problem that makes pregnancy a risk for her, these photographs will only serve to 
cause mental anguish in the patient who seeks an abortion, This can't possibly be considered to increase 
the quality of patient's carc and will only serve to assuage the needs of people who oppose abortion 
entirely.

While this site and pamphlet is meant to “educate," for a certain segment of people this will represent a 
horrific experience to go through, There is simply no medical reason why a patient should have to go 
through such a detailed and graphic description for these circumstances.

It is of note that even the current Attorney General lima issued a statement that he feels this bill will not 
pass judicial review and can be challenged in court, It U a disservice to the women of Alaska to introduce 
this bill and set up this onerous and expensive system that serves no medical purpose whatsoever, Please 
consider favorably, opposing this bill and striking it in its entirety,

Sincerely,

Alaska Women’s Health Services

JW/ciw
D2/19/2004/19:29 
D2/19/2004/18:35
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caro ly n  V. B row n, M.D., MPH 
PO Box 240289 

1640  S e c o n d  S tre e t  
D o u g la s ,  A laska  

99824-0289
obstetrics-gynecology 907-364-2726
preventive medicine fax 907-364-2727
women’s health cvbrown@ptialaska.net

MEMORANDUM 

DATE: F eb ru a ry  23, 2004

TO: H o u se  J u d ic ia ry  C om m ittee

FROM: caro lyn  V. B row n, M.D., MPH

SU BJECT: H o u se  CS fo r  CS for S e n a te  Bill 30 (JUD)

In review of House CS for CS for SB 3 0 ,1 ask that the following comments 

be considered by the House Judiciary Committee and that these comments be 

entered into the record.

• To avoid discriminatory care, it would appear that this bill must apply to ail 

pregnant women -  regardless of their initial plan to carry a pregnancy to 

term to terminate the pregnancy -  if they are to have informed consent.

• There is no documented evidence that the "scientific information on the 

Internet” will protect, inform, and promote...choices". This would appear 

to be clearly erroneous.

• Does the legislation presume to tell physicians what informed consent for 

abortion is? Will further legislation presume to tell physicians what 

informed consent is for other procedures? This does not appear to 

provide equal protection under the law.

• Who will maintain the indexed material, names of agencies-clinics, 

services, and facilities? This information is dynamic and changes very 

quickly. Who will do this and who will bear the cost? The $20,000 fiscal 

note surely will not do it. Who is the watch dog?

• All facilities that provide or sell contraceptives will have to be included in 

the "list” of agencies-clinics, services, and facilities? This is equally

mailto:cvbrown@ptialaska.net


dynamic information and changes quickly. Who will do this and who will 

bear the cost. Who is the watch dog?

• Information about survival statistics for a fetus is extremely problematic 

and cannot be agreed upon by neonatologists and experts across the 

nation. How would this Internet information piece presume to keep up 

with this information in an accurate, scientific, and evidence-based 

manner?

• Who will decide just what the "accurate scientific information” is?

• The 30-day wait period is a delay tactic and is potentially harmful for the 

women who choose a pregnancy termination. Does a woman who 

chooses to carry the pregnancy to term have to wait for 30 days before 

she gets her first pre-natal care? This is discriminatory.

• Will women be mandated to watch the program or read the material? If a 

woman refuses, what is the penalty?

• To be non-discriminatory, ajl women who are pregnant must watch this 

program or read this information if they are to make an informed consent 

about their pregnancy.

• How will this bureaucratic nightmare be paid for on an on-going basis? 

The rule of reasonableness would suggest that the $20,000 note won’t do 

it.

• What is meant by a "medical emergency"?

• Does a "major bodily function" also include the brain, neurotransmitters, 

and psychological aspects of pregnancy? This term has no rational 

meaning for the physical, mental, emotional, and socio-psychological 

parameters of a pregnancy.

I consider that this bill is clearly not in the best interests of the women of Alaska, 
health care professionals who provide care, or the State’s best interests. I ask 
that this bill be defeated.

carolyn V. Brown, M.D., MPH
February 23, 2004



Alaska State Legislature
,)  U A \  r . ! ft <

Please enter into the record my testimony to the H  M <̂±f..v.ic.or
Committee name

T v ,.P C  i rn  ce& CcM'o-C^ _ •>.
Committee on . ?•—1 rf,p-Sc lo/l I hJ o Q & Q i  % dated 5 ~ / > 0 ' 3 ________________

Bill/Subject

- * 4  c m  J ip tM s jX .  JU JU ) < f2 ) - ^ x n s ± ^  
L S V * - l j & - i s r n o & i r < .  ZXj > X j > C L Q t n J j ^ -

L jD & m & L J  '- r u s J ?  Z L *  '-b* - J u L c ' ' - r n a ^ . x p

G f^uP  .ZX'\\Ax /̂ -LQxLsyyttl ^ '~ T̂}0 U-Q " p t X  ^h/T\ C.X-w^

L A .i l ) j jL  'X-% t-C t/-n/0 'Y lo '-"{rn C ^J ltdxy j ctj'

Z p J u  cp-*un:ji<’.0-' ̂ x*_ c n  ^ p u J U s ' .

C P c v w a X c T u ^ / )  O t f - r u a W t  o i u u W  <A* n rr?  o tic )  a l " n / j |,
y

Signed:
Testifier

.Representing (Optional)

9 f f 7  ' S <̂ ~ 7  * + 5  - 6  9  3
Phone number

Address

CD L lc\J.L K . Clrrr-^~tu.U LX

in 'J npiQQif/nfi *nw vhj nn naiuu ua nt;qn (RM bn-fti-fR*!



' (Fwd: HB 292/SB30]

Subject: [Fwd: HB 292/SB30]
D ate: Mon, 23 Feb 2004 12:03:30 -0900

From : Lesil M cguire <RepresentativeJLesii_M cguire@ Legis.state.ak.us> 
O rgan iza tion : A laska State Legislature

To: Vanessa Tondini <Vanessa_Tondini@ legis.state.ak.us>

 Original M essage---------
Subject: HB 292/SB30

D ate: Mon, 23 Feb 2004 11:57:26 -0900 
F rom : "Ozer, Kerry" <KOzer@ SouthcentralFoundation.com>
To: <Representative_Tom_Anderson@ legis.state.ak.us>,"Oara, Les" 

<RepresentativeJLes_Gara@ legis.state.ak.us>,"Gruenberg, Max" 
<Rcpresentative_M ax_Gruenberg@ legis.state.ak.us>,"Holm, Jim"
<Representative_Jim_Holm@ legis.state.ak.us>,<Representative_Lesil„M cGuire@ legis.state.ak.u 
Dan" <Representative_Dan_Ogg@ legis.state.ak.us>,"Samuels, Ralph" 
<Representative_Ralph_Samuels@ legis.state.ak.us>

This proposed legislation is cleaily not in the best interest ol patients, the State of Alaska, or physicians and other 
health care providers.

A major concern with this legislation is the invasion of physician-patient relationship, confidentiality and privilege. 
When this vital aspect of health care is breached, trust is broken and health care is compromised.

These bills are redundant. Physicians already provide informed consent. To suggest otherwise is to insult our 
profession and undermine our patient-physician relationships.

The legislature is attempting to micro-manage health care. All pregnant worne’* need to have appropriate informed 
consent. HB292/SB30 calls for the discriminatory treatment of pregnant women, Physicians know that the risk of 
dying from an abortion related complication is 0.4 deaths/100,000 procedures. We know that the risk of dying as a 
result of pregnancy and childbirth is 7 deaths/100,000 live births. These bills warn women about the risk of abortion, 
but not about the greater risk of carrying a pregnancy to term.

I strongly oppose HB 292/SB30 and ask that you do what is necessary to stop this invasion into the provision of 
health and medical care for women in Alaska.

Please contact me if you have questions.

i ~c i imnOOA 12:41 PM
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Sub jec t: [Fw d: R E : HB 292]
D ate: Mon, 23 Feb 2004 10:59:18 -0900

F rom : Lesil M cguire <Representative_Lesil_M cguire@ Legis.state.ak.us>
O rg an iza tio n : Alaska State Legislature

To: Vanessa Tondini <Vanessa_Tondini@ legis.state.ak.us>

For judiciary

 Original M essage---------
S ub jec t: R £: HB 292

D ate: M on, 23 Feb 2004 09:47:13 -0900 
F ro m : "rwkeller" <rwkeller@ alaska.net>

T o: <Representative_Lesil_M cGuire@ legis.state.ak.us>

Lesil - It sounds from my reading of the bill that the legislature wants/desires some input on 
the amount/type of informed consent given to patients for a procedure. This is not their 
job. We are and have been legally responsible for informed consent forever (amount, type, 
adequacy, method and documentation). Legislative intrusion is unwelcome and 
unnecessary. Doctors (surgeons esp.) are getting good at this having been sued many times 
for inadequacy in the courts eyes. Any standard of the legislature adds a burden, may 
actually ’essen the full information given to a patient (i.e. meet the 'law' only). Please vote 
against this provision. (I suspect you're feelings are in agreement already, but please assist
in the fight). Thank you............ R.W. Keller MD (Pediadoc)
3340 Providence Drive #466 
Anchorage, Alaska 99508 
rwkeller @â  aska.net

n - 4 i  p m
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[Fwd: HB 292/SB30)

S ub jec t: [Fw d: HB 292/SB30]
D ate: W ed, 25 Feb 2004 08:36:00 -0900

From : Lesil M cguire <Representative_Lesil_M cguire@ Legis.state.ak.us> 
O rgan iza tion : Alaska State Legislature

T o: Vanessa Tondini <Vanessa_Tondini@ legis.state.ak.us>

-------------  O r ig in a l Message--------------
Sub ject: HB 292/SB30
Date: Tue, 24 Feb 2004 13:48:58 -0800 (PST)
From: Meghan McKeever <megstar77@yahoo.ccm>
To:
R ep re sen ta t iv e _ Le s il_ M cG u ire@ le g is . s t a t e .a k .u s , Representative_Tom _Anderson@ leg is. s ta te

Date: February  24th 2004

To: H 'use J u d ic ia r y  Committee.

Re: HB 292/SB30. "An A c t r e la t in g  ta  in fo n n a t io n
and s e rv ic e s  a v a i la b le  co pregnant women and o the r 
persons; and en su rin g  in form ed consent b e fo re  an 
a b o rt io n  may be perform ed, except in  cases o f m ed ica l 
emergency"

T h is  proposed le g is la t io n  i s  c le a r ly  no t in  the b e s t 
in t e r e s t  o f p a t ie n t s ,  the S ta te  o f  A la ska , o r 
p h y s ic ia n s  and o th e r h e a lth  ca re  p ro v id e rs .

A major concern w ith  t h is  le g is la t io n  i s  the in v a s io n  
o f p h y s ic ia n -p a t ie n t  r e la t io n s h ip ,  c o n f id e n t ia l i t y  and 
p r iv i le g e .  When t h is  v i t a l  aspect o f h e a lth  ca re  i s  
breached, t r u s t  i s  broken and h e a lth  ca re  i s  
compromised.

These b i l l s  a re  redundant. P h y s ic ia n s  a lre a d y  p ro v ide  
inform ed consent. To suggest o the rw ise  i s  to  in s  l i t  
our p ro fe s s io n  and undermine our p a t ie n t -p h y s ic ia  
r e la t io n s h ip s .

The le g is la t u r e  i s  a ttem pting  to micro-manage h e a lth  
ca re . A l l  p regnant women need to  hove a p p ro p r ia te  
inform ed consent. HB292/SB30 c a l l s  fo r  the 
d is c r im in a to ry  treatm ent o f p regnant women. P h y s ic ia n s  
know th a t the r i s k  o f dy ing  from an a b o r t io n  r e la te d  
co m p lica t io n  i s  0.4 deaths/100,000 p rocedu res. We 
know th a t the r i s k  o f dy ing  as a r e s u l t  o f pregnancy 
and c h i ld b i r t h  i s  7 deaths/100,000 l i v e  b ir t h s .  These 
b i l l s  warn women about the r i s k  o f  a b o rt io n , but no t 
about the g re a te r  r i s k  o f c a r ry in g  a pregnancy to 
term.

I s t ro n g ly  oppose HB 292/SB30 and ask th a t you do what 
i s  necessa ry  to  s top  t h is  in v a s io n  in t o  the p ro v is io n  
o f h e a lth  and m ed ica l ca re  fo r  women in  A la ska .

Thank you,

Meghan McKeever
A la ska  re s id e n t  and s e n io r  M ed ica l Student 
U n iv e r s it y  o f  W ashington School o f M ed ic ine

imnnn<i m u  avi
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HCS for CS for SB30

Subject: H C S fo r CS fo r SB30
D ate: Thu, 25 M ar 2004 17:06:31 -0900 

F rom : carolyn V Brown <cvbrown@ ptiaiaska.net>
To: Representative_Lesil_M cguire@ legis.state.ak.us, 

Representative_Tom_Anderson@ legis.state.ak.us,
Representative_Jim_HoJm@ legis.state.ak.us, Representative_Dan_Ogg@ lcgis.state.ak.us, 
Representative_Ralph_Samuels@ legis.state.ak.us, Representative_Les_Gara@ legis.state.ak.us, 
Representative_M ax_Gruenberg@ legis.state.ak.us

Your files are attached and ready to send with this message.

I understand that the House Judiciary Committee will hold hearings on HCS for CS for SB30 at 1 PM on 
Friday, March 26th. I cannot be at those hearings because of patient commitments. I wish to provide the 
attached written testimony for this hearing and ask that it be entered into the record.

Please let m e know if I can answer questions or provide additional infonnation. Thank you for this 
consideration.

carolyn V. Brown, M .D., M PH 

PO Box 240289 

1640 Second Street 

Douglas, Alaska 

99824-0289

907-364-2726 

907-364-2.727 fax

cvbrown@ptialaska.net

N am e: HCS for CS for 3330.doc 
Type: WINWORD File (application/msword) 

Encoding: base64 
Dow nload S ta tu s: Not downloaded with message

•v?r,/?nn4 rar am
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carolyn V. Brown, M.D., MPH 
PO Box 240289 

1640 Second Street 
Douglas, Alaska 

99824-0239
obstetrics-gynecology 907-364-2726
preventive medicine fax 907-364-2727
women’s health cvbrown@plialaska.net

MEMORANDUM 
DATE: March 25, 2004
TO: House Judiciary Committee
FROM: carolyn V. Brown
SUBJECT: HCS for CS for SB30 “An Act relating to information

and services available to pregnant women and other 
persons; ensuring informed consent before an abortion 
may be performed; and providing exception to informed 
consent in certain cases.”

I have reviewed previous versions of SB30 and have provided appropriate 

Committees wiitten comments that I have asked to be entered into tne record, i 

would ask again that those comments be considered in the context of this version 

of SB30.

I have reviewed HCS for CS for SB30 and have the following comments to

offer for your consideration. I ask that thes>~ comments be entered into the

record.

• This act refers to pregnant women. If all pregnant women are not inc'uded 

in this information and services provision, I believe this is discriminatory.

• Some pregnant women who initially planned a term pregnancy will elect 

an abo rti^ Some pregnant women who initially planned an abortion will 

elect to taixo the pregnant to term. To be equitable, this information must 

be provided al] pregnant women.

• I continue to ask just what "judicial economy and resources" means?

• Does this legislation presume that physicians do not know what 

constitutes an informed consent for an abortion? Does the State then 

presume that physicians do not know what constitutes informed consent
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for other procedures as well? This represents discriminatory intervention 

on the part of the State toward physicians who provide informed consent 

for a wide variety of issues.

• Just which of the public and private agencies and services are indexed is 

extremely problematic. What kind of informed consent is this for a woman 

if services, agencies, clinics, and others can "opt in” or "opt out” of being in 

the geographically indexed materials? This is clearly detrimental to a 

woman if she has only some of the resource information and/or if it is 

biased in the collection, acquisition, or indexing.

• Agencies, services, clinics, and facilities designed to assist with or provide 

contraceptive options must include pharmacies. Will they then be 

included in the pool to “opt in” or “opt out” of the geographically indexed 

material”? Who in the Department of Health and Social Services is going 

to keep up with all of this?

• Use of "unborn child" in this context is pejorative, erroneous, and not 

medically correct. The correct term is fetus and that is what should be 

represented throughout the proposed legislation.

• I would suggest addition of language to Sec.18.05.032 (b) "The 

Department shall adopt regulations establishing procedures for 

establishing and maintaining the information under this section in a timely 

manner and with a science-based assurance.

• In Sec.3.AS.18.16.010 (a)(2), will a physician’s office be mandated to 

have the Department of Health and Social Services approval for 

pregnancy terminations? What oversight will be required for this and at 

what cost to the patient, physician, and State? Does the Deoartment have 

similar mandates for other procedures in phy 'cian’s offices? This would 

appear discriminatory by intent for this procedure.

• Why is it necessary for the woman to be domiciled or physically present in 

Alaska for 30 days? Is this mandated for other health care?

• Why is there apparent discriminatory management provided in Sec. 

18.16.060(d) that provides informed consent is not required for medical
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emergency, sexual assault, sexual assault of a minor, and incest. If one 

follows the intent of the legislation, “a pregnancy... is a pregnancy... is a 

pregnancy... is a pregnancy...”

• In as much as we now have science-based information that physical and 

psychological functions cannot be separated in a person, it would seem 

evident that "major bodily function" of the woman would, of necessity, 

include physical, psychological, and emotional components for a “medical 

emergency”. What is the true intent of this definition?

This proposed legislation would appear to be an effort to impose an 

unreasonable and unnecessary mandate on the women, health care providers 

and people of Alaska. The ideologues who propose this legislation do so in their 

own interests and not in the interests of comprehensive reproductive health for 

women and their families.

I respectfully ask that HCS for CS tor SB30 (Version O) be c Seated. Please let 

me know if I can provide additional information or answer questions you may 

have.

carolyn V. Brown 
March, 2004
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W h a t  w ill be  y o u r  legacy left to A la sk a  W o m e n  a n d  th e  
H is to ry  o f  W o m e n  in A la s k a f  ^  \

In  1769 Am erican colonies based their laws on the English common law, which was 
summarized in the Blaekstone Commentaries. It said, “By m arriag e , the h u sb an d  a n d  
w ife a re  one person  in the  law. T he very being an d  legal existence o f th< w om an is 
suspended d u rin g  the  m arriag e , o r  a t least is in co rp o ra ted  into th a t o f h e r  h u sb an d  
u n d e r w hose w ing and  p ro tec tion  she perfo rm s every th ing .”

1777 All states pass laws which take away w om en’s right to vote.

1839 The first state (M ississippi) grants women the right to hold property in their own 
name, w ith their husbands’ permission.

1875 M inor v Happersett, 88 U.S. 162 (1875): The U.S. Supreme Court declares that 
despite the privileges and immunities clause, a state can prohibit a woman from voting. 
The court declares w om en as “persons,” but holds that they constitute a “special category 
o f _nonvoting_ citizens.”

1890 The first state (W yoming) grants wom en the right to vote in all elections.

1916 M argaret Sanger tests the validity o f  N ew  York’s anti-contraception law by 
establishing a clinic in Brooklyn. The most well-known o f birth control advocates, she is 
one o f  hundreds anested. over a 40-ycar period for w orking to establish w om en’s right to 
control their own bodies.

1918 New  York v. Sanger, 222 NY 192,118 N.E. 637 (Court o f  Appeals 1917), National 
Archives, Records o f  the U.S. Supreme Coint, RG 267 (MSDM E-CDS C 15:298). 
M argaret Sanger w ins her suit in New York o allow doctors to advise their married 
patients about birth control for health purposes.

1920 The
right 
Stir

1936 United States v. One Package of Japanese Pessaries, 13 F. Supp.334 (E.D.N.Y 
1936) afPd 86 F 2d 737 (2nd Cir. 1936), won judicial approval o f  medicinal use o f  birth 
control.
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1965 In Griswold v Connecticut, 381 U.S. 479 (1965), the Supreme Court overturns one 
o f  the last state laws prohibiting the prescription or use o f  contraceptives by married 
couples.



I asked that this committee recognize and appreciate that their fellow cUUiena-of female 
gender are intelligent enough to make this personal decision on their own and since she 
had the education, capability and qualifications to elect you as her representative, she 
most adamantly has the ability to make this decision w ithout state invasion o f  privacy.

The Alaska history on Privacy is very clear. The State’s interest in this invasion must be 
greater than a w om an’s right to privacy. /  i

' P i n * /
Please vote against H ouse CS fo r C iSJ»r Senate Bill 30

'  l & r r z l  n * L .  . <  , L - ^ :  - / v  o
Thank y o u ,' ----------   ^

Myma Gardner


