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AMENDMENTNO. 9 PA3H-V)

OFFERED TO HCS CSSB 30(JUD)

BY REPRESENTATIVE GRUENBERG

Page 2, lines 17-20: Amend paragraph (1) as follows

(1) contains geographically indexed material designed to inform a person of
public and private agencies* [AND] services, clinics and facilities that are available to
assist a woman with the woman's reproductive choices; the department shall include
information about at least the following types of agencies* [AND] services, clinics and
facilities:

Page 2, line 29: Amend paragraph (2) as follows:

(2) includes a comprehensive regional directory of the agencies, services [AND]
clinics, and facilities identified by the department under (1) of this subsection, a
description of the services they offer, and the manner in which the agencies, services
[AND] clinics, and facilities may be contacted, including telephone numbers;
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AMENDMENT NO. IP "

OFFERED TO HCS CSSB 30(JUD)

BY REPRESENTATIVE GRUENBERG

Page 4, line 5: Insert new paragraph (10) and renumber existing paragraph (10) as
paragraph (11):

(10) contains objective, unbiased, and comprehensive information that
is reviewed and approved tor medical accuracy and appropriateness by recognized
obstetrics and gynecological specialists designated by the State Medical Board on
different types of available contraceptive choices and the medical risk and possible
complications commonly associated with each method as well as the possible

psychological efl.  that have been associated with using contraceptives;
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Page 4 afterline 5
Insert the following:

(10) contains objective, unbiased information that is reviewed ar 1 approved for medical
accuracy by recognized obstetrical and gynecological specialists lesignated by the state
medical board that describes the methods of contraception, including abstinence and
natural family planning, describes which methods of contraception are intended to
prevent fertilization and which methods are intended to prevent implantation of a
fertilized egg, and describes the reliability, risks and possible complications commonly
associated with each method.
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March 18, 2004

The Honorable Lesil McGuire
Chair, House Judiciary Committee
Alaska State Legislature

State Capitol -Room 118

Juneau, A K 99801-1182

Re: Legal Analysis ofCS HB 292(HES), version23-LS0193/N
Dear Representative McGuire:

At your request, we have reviewed CS HB 30(JUD) version 23-LS0193/J
(version J), which has made significant changes to this legislation in response to our letter
dated February 11,2004. As statedpreviously, in order to survive any constitutional
challenge, the state would have to establish that ithad a compelling state interest in
passing an informed consent bill. As noted, there have been a number of changes made to
the bill, which will provide the State a better chance of defending any constitutional
challenge. However, despite the clear improvements in the bill, there continue to be legal

and technical problems. We provide the following for your consideration and discussion.

First, we would recommend that the language requiring that the information in
the pamphlet be “tGnbiased information that is reviewed and approved for medical
accuracy and appropriateness by recognized obstetrics and gynecological specialists”’be
returned to the bill. We believe thiswill mitigate the argument that the infonnation being

imparted is politically motivated, rather than medically accurate.

Assuming the above changes are made throughout section 2, the changes regarding
information on gestational development and other infonnation in section 2, paragraph 6
will be more legally defensible. However, this obviously does not eliminate the
possibility of a challenge on privacy and equal protection grounds this material is
included to shock rather than inform.

123 4th Sheet « Suite 450 » Dimond Courthouse « P.O. Box 110300 ¢ Juneau, AK 99811-0300
(907) 465-2133 « Fax * (907) 465-2075 « Gregg_Renkes@ law.state,ak.us



The Honorable Lesil McGuire March 18, 2004
Chair, House Judiciary Committee Page 2

Second, we have additional concerns about definitions in section 2. Concerns in
this regard were also expressed during public testimony. It is important, as in the other
parts of this section, that the definitions be medically accurate. The more accurate the
definitions, the better the State will be able to defend any challenges.

Third, with respect to section 2, there should be consideration given to a disclaimer
on the website so that people who sign on will know that there is graphic and/or sensitive
material on the site. There should also be consideration given to which providers will be
included in the pamphlet. It is conceivable that some providers may want to be listed,
others may not. At a minimum, the bill should have a requirement that the pamphlet will
only list those providers who consent to be included in the pamphlet. There are a number
ofissues that could be raised if we listed providers without their consent, including a
provider who could loose business as aresult ofinclusion or who could be subjected to
harm or the threat o f harm due to inclusion in the pamphlet. These are issues had not
been thought of previously, but should be considered at this time.

Fourth, Section 4 ofversion N, concerning the liability has been improved, by
addressing the problem that existed in the previous version, where there was the
requirement to establish injury for failure to provide informed consent in order to
establish liability. Version N sill has a few technical problems despite the attempt to
solve the lack of immunity in the body ofthe bill and despite being mentioned in the
findings section. Specifically, version N still mentions immunity in the findings, but does
not use that legal term in Section 4. Essentially, section 4 has provided affirmative
defenses rather than immunity. Legally immunity is a stronger concept than affirmative
defenses. Regardless of how the committee wants to proceed, this inconsistency should
be fixed.

Fifth, the committee substitute has tightened the language related to the 24-hour
waiting period, however there is still concern that this provision as written may raise
constitutional issues. For those women who would will have to travel from rural
communities, the imposition ofa 24-hour delay may be seen to impose an undue burden
because o f the additional expense involved. It could be argued that this 24-hour delay
does not meetthe requirement o f being the least restrictive means to accomplish the
puipose ofassuring a woman is informed and has consented to an abortion. Although
version N allows for the distribution of the information in this section or on tb* Internet to
be done by mail, telephone, or by facsimile, we can not guarantee that the constitutional
concerns are abated completely by these changes. The ability to dispense with this
infonnation via alternative methods helps defend these constitutional arguments, but there
is no way to ensure that these changes will be considered enough. It should also be noted



The Honorable Lesil McGuire Ma’h 18,2004
Chair, House Judiciary Committee Page 3

that the fact that other states have a 24-hour waiting period is not necessarily dispositive
to whether such a provision will passjudicial scrutiny in Alaska. The Alaska Supreme
Court’s past views regarding the express privacy right and the equal protection clause in
our Constitution should be taken into account when considering precedent from other
jurisdictions.

Finally, under this legislation abortion will still be the only medical procedure that
has its own informed consent requirements specifically set forth in statute. Additionally,
since women are the only persons who receive abortions, an equal protection issue will be
raised because there is no corresponding requirement for any procedure that a male
receives. These equal protection challenges, and conceivably others will be raised, and
overcoming these arguments w ill require a clear expression o fthe state’s compelling
interests. The privacy arguments w ill range from the lack ofa compelling state interest to
legislate in this area to the legislation presenting additional, unwarranted burdens on a
woman'’s reproductive rights. Crafting legislation that is sensitive to these concerns is
important to the successful defense o fthe statute. We have little doubt that if this
legislation becomes law, legal challenges will be brought and that the State w ill face the
arduous and expensive task of defending the law in court.

Aside from the legal issues, there are a number of technical provisions in the bill
that need to be addressed:

1. There should be a medically accurate definition o f abortion to clearly
outline to what types o f procedures this bill applies.

2. The inclusion of daycare in section 2, paragraph 3, is misleading. The
provision notes eligibility for medical benefits, which does not include
daycare. Accordingly, the reference should be broadened if there is a
desire to keep the reference to daycare in the bill.

3. The inclusions ofthe exception regarding rape and incest are legally
necessary, but need to be corrected to correspond with the law in
Alaska. Rape and incest are not legally defined in statute; we need to
identify the correct criminal offense.

4. Under section 2, paragraph 10, there is a requirement that information
be provided on drug use during pregnancy; however, there is nothing in
this section which defines whether we are talking about illegal or legal
drugs. This should be clarified further.
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5. Under section 2, paragraph 11, we are not sure what the purpose ofthe
“stamped” requirement. |f there is a signed and dated certificate
showing informed consent, is there really a need for the certificate to be
stamped as well. In addition, it is not clear what is meant by “stamped.”

6. There should also be a section granting the department regulatory
authority to create the pamphlet.

As noted above, the N version of SB 30 is abetter, more defensible bill. We
continue to be available to assist the committee in any way that we can to work on this

important legislation. - -

Sincerely,

Gregg D. Renkes
Attorney General
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HOUSE CS FOR CS FOR SENATE BILL NO. 30(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - SECOND SESSION

BV THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): SENATORS DYSON, Green, Taylor, Ogan, Cowdery, Seekins, Wagoner

REPRESENTATIVE Lynn

A BILL
FOR AN ACT ENTITLED
"An Act relating to information and services available to pregnant women and other
persons; ensuring informed consent before an abortion may be performed; and

providing exceptions to informed consent in certain cases."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section

to read:
LEGISLATIVE FINDINGS. The legislature finds that

(1) duties of the state include regulating medical practice and fostering the
development of standards of professional conduct in a critical area of medical practice;

(2) the state is interested in protecting the life and health of pregnant women;

(3) women have a right to know the medical risks associated with their
reproductive options;

(4) the creation of an unbiased, scientific information site on the Internet that

is reviewed and approved for medical accuracy and appropriateness by recognized obstetrical

-1- HCS CSSB 30(JUD)
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and gynecological specialists designated by the State Medical Board and that sufficiently
describes reproductive options and their potential consequences will protect, inform, and
promote a woman's free and private choices between permanent and life-affecting
alternatives;

(5) the creation of an unbiased, scientific information site on the Internet that
is reviewed and approved for medical accuracy and appropriateness by recognized obstetrical
and gynecological specialists designated by the State Medical Board and that sufficiently
describes reproductive options and their potential consequences will reduce costly and undue
litigation, will promote judicial economy and resources, and will provide physicians with a
clear understanding of what constitutes infonned consent for abortion by providing immunity
to physicians who use the information from the Internet site;

(6) considerable testimony has been received indicating that women have, on
occasion, received abortions in the state without considering sufficient information.

*Sec. 2. AS 18.05 is amended by adding a new section to read:

Sec. 18.05.032. Information relating to pregnancy and pregnancy
alternatives, (a) The department shall maintain on the Internet, in printable form,
standard information that

(1) contains geographically indexed material designed to inform a
person of public and private agencies and services that are available to assist a woman
with the woman's reproductive choices; the department shall include information

about at least the following types of agencies and services:

(A) agencies, services, clinics, and facilities designed to assist a

woman through pregnancy, including adoption agencies and counseling

services;

(B) agencies, services, clinics, and facilities that provide

abortion options and counseling and post-abortion counseling and services; and

(C) agencies, services, clinics, and facilities designed to assist

with or provide contraceptive options and counseling for appropriate family
planning;

(2) includes a comprehensive regional directory of the agencies and

clinics that request to be identified by the department under (1) of this subsection, a

I11CS CSSB 30(JUD) -2-
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description of the services they offer, and the manner in which the agencies and clinics
may be contacted, including telephone numbers;

(3) provides information concerning the eligibility for medical
assistance benefits for prenatal care, childbirth, neonatal care, abortion services,

women's health care, child care, and contraception;

(4) states that informed and voluntary consent is required under
AS 18.16.060 for an abortion;

(5) provides infonnation concerning the process by which a mother of
a child may establish a child support order to assist in the support of a child;

(6) describes the fetal development of a typical unborn child at two-
week gestational increments from fertilization to full-term, including links to
photographs of a typical unborn child at four-week gestational increments, and
relevant information about the possibility7of an unborn child's survival at the various
gestational ages; the information must be objective, nonjudgmental infonnation that is
reviewed and approved for medical accuracy and appropriateness by recognized
obstetrical and gynecological specialists designated by the State Medical Board and
designed to convey only accurate scientific infonnation about unborn children at
various gestational ages;

(7) contains objective, unbiased infonnation that is reviewed and
approved for medical accuracy and appropriateness by recognized obstetrical and
gynecological specialists designated by the State Medical Board and that describes the
methods of abortion procedures and treatments commonly employed and the medical
risks and possible complications commonly associated with each procedure and
treatment, as well as the possible physical and psychological effects that have been
associated with having an abortion;

(8) contains objective, unbiased infonnation that is reviewed and
approved for medical accuracy and appropriateness by recognized obs.etrical and
gynecological specialists designated by the State Medical Board and describing the
possible medical risks and complications commonly associated with pregnancy and

childbirth, as well as the possible physical and psychological effects that have been

associated with carrying a child to term;

-3- HCS CSSB 30(JUD)
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(9) contains objective, unbiased information that is reviewed and
approved for medical accuracy and appropriateness by recognized obstetrical and
gynecological specialists designated by the State Medical Board and concerning the
harmful effects on an unborn child when a woman consumes alcohol or drugs during
pregnancy.

(b) In this section,

(1) "fertilization" means the fusion of a human spermatozoon with a
human ovum;

(2) "gestational age" means the age of the unborn child as calculated
from the first day ofthe last menstrual period of a pregnant woman;

(3) "unborn child" means the offspring of a human being in utero at

various stages of biological development.

*Sec. 3. AS 18.16.010(a) is amended to read:

(a) An abortion may not be performed in this state unless

(1) the abortion is performed by a physician or surgeon licensed by the
State Medical Board under AS 08.64.200;

(2) the abortion is performed in a hospital or other facility approved for
the puipose by the Department of Health and Social Services or a hospital operated by
the federal government or an agency of the federal government;

(3) before an abortion is knowingly performed or induced on an
unmarried, unemancipated woman under 17 years of age, consent has been given as
required under AS 18.16.020 or a court has authorized the minor to consent to the
abortion under AS 18.16.030 and the minor consents; for purposes of enforcing this
paragraph, there is a rebuttable presumption that a woman who is unmarried and under
17 years of age is unemancipated; [AND]

(4) the woman is domiciled or physically present in the state for 30

days before the abortion; and

(5) the applicable requirements of AS 18.16.060 have been

satisfied.

* Sec. 4. AS 18.16.010 is amended by adding new subsections to read:

(h) A physician or other health care provider is liable for failure to obtain the

HCS CSSB 30(JUD) -4-
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informed consent of a person as required under AS 18.16.060 if the claimant
establishes by a preponderance of the evidence that the provider has failed to inform
the person of the common risks and reasonable alternatives to the proposed abortion

procedure and that, but for that failure, the person would not have consented to the

abortion procedure.

(i) It is a defense to any action for the alleged failure to obtain the informed

consent of a person under (h) ofthis section that

(1) the risk not disclosed is too commonly known or is too remote to
require disclosure; or
(2) the person who is the subject of the alleged failure to obtain the
informed consent stated to the physician or other health care provider that the person
would or would not undergo the abortion procedure regardless of the risk involved or
that the person did not want to be informed of the matters to which the person would
be entitled to be informed.
() In an action under this subsection, there is a rebuttable presumption that an
abortion was performed with the pregnant woman's informed consent if the person
who performed the abortion submits into evidence a copy of the woman's written

certification required under AS 18.16.060(b).

* Sec. 5. AS 18.16 is amended by adding a new section to read:

Sec. 18.16.060. Informed consent requirements, (a) Except as provided in
(d) oftliis section, a person may not knowingly perform or induce an abortion without

the voluntary and informed consent of

(1) awoman on whom an abortion is to be performed or induced;

(2) the parent, guardian, or custodian of a pregnant, unemancipated
minor if required under AS 18.16.020; or

(3) a pregnant, unemancipated minor if authorized by a court under

AS 18.60.030.

(b) Consent to an abortion is informed and voluntary when the woman or

another person whose consent is required certifies in writing that the physician who is
to perform the abortion, a member of the physician's staff who is a licensed health care

provider, or the referring physician has verbally informed the woman or another

-5- I1CS CSSB 30(JUD)
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person whose consent is required of the name of the physician who will perform the
procedure and the gestational estimation of the pregnancy at the time the abortion is to
be performed and has provided either

(1) the Internet information required to be maintained under
AS 18.05.032; the physician or a member of the physician's staff who is a licensed
health care provider shall provide a copy of the Internet information if a person
requests a written copy; if a member of the physician's staff provides the information
required under tliis paragraph, the member of the physician's staff shall offer the
opportunity to consult with the physician; or

(2) information about the nature of, risks of, and alternatives to an
abortion provided in a manner that the physician or health care provider, after
considering all of the attendant facts and circumstances, reasonably determine is
appropriate for that woman or person whose consent is required.

(c) The information required in (b) of this section shall be provided al least 24
hours before the procedure in a private setting to protect privacy, maintain the
confidentiality of the decision, ensure that the information focuses on the individual
circumstances, and ensure an adequate opportunity to ask questions. Provision of the
information telephonically or by electronic mail, regular mail, or facsimile transmittal
at least 24 hours before the person's appointment satisfies the requirements of this
subsection as long as the person whose consent is required under (a) oftliis section has
an opportunity to ask questions of the physician after receiving the information.

(d) Notwithstanding (a) of this section, informed consent that meets the
requirements of (a) - (c) of this section is not required in the case of a medical
emergency or if the pregnancy is the result of sexual assault under AS 11.41.410 -
11.41.427, sexual abuse of a minor under AS 11.41.434 - 11.41.440, incest under
AS 11.41.450, or an offense under a law of another jurisdiction with elements similar
to one of these offences. In this subsection, "medical emergency” meins a condition
that, on the basis of a physician's good faith clinical judgment, so complicates the

medical condition ofa pregnant woman that

(1) the immediate termination of the woman's pregnancy is necessary

to avert tire woman's death; or

11CS CSSB 30(JUD) -6-
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(2) a delay in providing an abortion will create serious risk of
substantial and irreversible impairment of a major bodily function of the woman.
*See. 6. AS 18.50.245(e) is amended to read:
(e) The state registrar shall adopt regulations to implement this section. The
regulations that establish the information that will be required in a report of an induced

termination of pregnancy
(1) must require information substantially similar to the information
required under the United States Standard Report of Induced Termination of

Pregnancy, as published by the National Center for Health Statistics, Centers for

10
11
12
13
14
15
16
17
18
19

20

Disease Control and Prevention, United States Department of Health and Human

Services, in April 1998, as part of DHHS Publication No. (PHS) 98-1117#

(2) must require, if known, whether the unidentified patient

requested and received a written copy of the information required to be

maintained on the Internet under AS 18.05.032; and

(3) may not include provisions that would violate a woman's

privacy bv requiring the woman's name or any identifying information in the

report.

* Sec. 7. The uncodified law of the State of Alaska is amended by adding a new section to

SEVERABILITY. Under AS 01.10.030, the provisions ofthis Act are severable

HCS CSSB 30(JUD)
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JUNEAU! ALASKA 99811-0300
OFFICE OF THE ATTORNEY GENERAL oNE s Gt a0

March 30, 2004

The Honorable Lesil McGuire.
Chair, House Judiciary Committee
Alaska State Legislature
State Capitol - Room 118
Juneau, AK 99801-1182
Re: Leﬂal Analysis 0f HCS CSSB 30(JUD)
23115019310
Our File No.. 663-04-0088

Dear Representative McGuire:

At your request, we have reviewed HCS CSSB 30(JU Dz 23/LS0193\0, which has
made further changes to this legislation in response to our letter dated March 18, 2004,
Our understanding was that you directed a committee substitute (CS) to be drafted that
incorporated all of the substantive changes we suggested in our previous letter. Our
review of the CS indicates that with res&ect to the su?%estlons that were made, only one
Issue remains that should be brought to the attention ot the committee.

That issue i that, aside from the inclusion of a definition for abortion, there have
been no other changes to the definitions in section 2 of the bill. In our previous letters to
the committee we have opined that it is important that the definitions in this bill be
medically accurate. In addition, there has been testimony in the hearing that the
definitions are not medically accurate. The more medically dccurate the definitions are,
the more defensible the bill becomes. That being said, it may be that the committee is
assured of the medical accuracy of the definitions and there is no need for further
chan?es. | this is the case, we would sugqest that there be legislative record on this issue
to help defend this legislation should a challenge be brought.
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Otherwise, it appears you have incorporated al) of the changes that we suggested
in our most recent letter. |In doing so, we believe you have created an even more
defensible bill.

W e appreciate the opportunity to vork with the committee on this bill and
continue to be available to assist the commiuee inany way thatwe can on this important

legislation.

Sincerely,

Gregg D. Renkes
Attorney General

GDR:SK:ef:mkb

cc: Stacie ICraly, Assistant Attorney General
Eiuan Falatko, Assistant Attorney General
Mike Tibbies, Legislative Liason, Office of the Governor
David Marquez, Chief Assistant Attorney General
Deborah Behr, Assistant Attorney General
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HOUSE CS FOR CSFOR SENATE BILL NO. 30(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): SENATORS DYSON, Green, Taylor, Ogan, Cowdery, Seekins, Wagoner

REPRESENTATIVE Lynn

ABILL
FOR AN ACT ENTITLED
"An Act relating tc information and services available to pregnant women and other
persons; ensuring informed consent before an abortion may be performed; and

providing exceptions to informed consent in certain cases."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by addinmra new section
to read:
LEGISLATIVE FINDINGS. The legislature finds that

(1) duties of the state include regulating medical practice and fostering the
development of standards of professional conduct in a critical area of medical practice;

(2) the state is interested in protecting the life and health of pregnant women;

(3) women have a right to know the medical risks associated with their
reproductive options;

(4) the creation of an unbiased, scientific information site on the Internet that

is reviewed and approved for medical accuracy and appropriateness by recognized obstetrical

-1- HCS CSSB 30(JUD)
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and gynecological specialists designated by the State Medical Board and that sufficiently
describes reproductive options and their potential consequences will protect, inform, and
promote a woman's free and private choices between permanent and life-affecting
alternatives;

(5) the creation of an unbiased, scientific information site on the Internet that
is reviewed and approved for medical accuracy and appropriateness by recognized obstetrical
and gynecological specialists designated by the State Medical Board and that sufficiently
describes reproductive options and their potential consequences will reduce costly and undue
litigation, will promote judicial economy and resources, and will provide physicians with a
clear understanding of what constitutes informed consent for abortion;

(6) considerable testimony has been received indicating that women have, on
occasion, received abortions in the state without considering sufficient information.

* Sec. 2. AS 18.05 is amended by adding a new section to read:
Sec. 18.05.032. Information relating to pregnancy and pregnancy

alternatives, (a) The department shall maintain on the Internet, in printable form,

standard information that

(1) contains geographically indexed material designed to inform a
person of public and private agencies and services that are available to assist a woman
with the woman's reproductive choices; the department shall include information

about at least the following types of agencies and services:

(A) agencies, services, clinics, and facilities designed to assist a

woman through pregnancy, including adoption agencies and counseling

services;
(B) agencies, services, clinics, and facilities that provide

abortion options and counseling and post-abortion counseling and services; and

(C) agencies, services, clinics, and facilities designed to assist

with or provide contraceptive options and counseling for appropriate family
planning;

(2) includes a comprehensive regional directory of the agencies and

clinics that request to be identified by the department under (1) of this subsection, a

description of the services they offer, and the manner in which the agencies and clinics

HCS CSSB 30(JUD) -2-
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may be contacted, including telephone numbers;

(3) provides information concerning the eligibility for medical
assistance benefits for prenatal care, childbirth, neonatal care, abortion services,
women's health care, and contraception;

(4) states that infonned and voluntary consent is required under
AS 18.16.060 for an abortion;

(5) provides information concerning the process by which a mother of
achild may establish a child support order to assist in the support of a child;

(6) describes the fetal development of a typical unborn child at two-
week gestational increments from fertilization to full-term, including links to
photoerf.phs of a typical unborn child at four-week gestational increments, and
relevant information about the possibility of an unborn child's survival at the various
gestational ages; the information must be objective, nonjudgmental information that is
reviewed and approved for medical accuracy and appropriateness by recognized
obstetrical and gynecological specialists designated by the State Medical Board and
designed to convey only accurate scientific information about unborn children at
various gestational ages;

(7) contains objective, unbiased information that is reviewed and
approved for medical accuracy and appropriateness by recognized obstetrical and
gynecological specialists designated by the State Medical Board and that describes the
methods of abortion procedures and treatments commonly employed and the medical
risks and possible complications commonly associated with each procedure and
treatment, as well as the possible physical and psychological effects that have been
associated with having an abortion;

(8) contains objective, unbiased information that is reviewed and
approved for medical accuracy and appropriateness by recognized obstetrical and
gynecological specialists designated by the State Medical Board and describing the
possible medical risks and complications commonly associated with pregnancy and
childbirth, as well as the possible physical and psychological effects that have been

associated with carrying achild to term;

(9) contains objective, unbiased information that is reviewed and
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approved for medical accuracy and appropriateness by recognized obstetrical and
gynecological specialists designated by the State Medical Board and concerning the
harmful effects on an unborn child when a woman consumes alcohol or illegal drugs
during pregnancy;

(10) contains a disclaimer on the website home page concerning the
graphic or sensitive nature of the information containedon the website.

(b) The departmentshall adopt regulations establishing procedures for
establishing and maintaining the infonnation under thissection.
(c) In this section,

(1) ™abortion' has the meaning given in AS 18.16.090;

(2) "fertilization” means the fusion of a human spermatozoon with a
human ovum;

(3) "gestational age' means the age of the unborn child as calculated
from the first day of the last menstrual period of a pregnant woman;

(4) "unborn child™ means the offspring of a human being in utero at
various stages of biological development.

*Sec. 3. AS 18.16.010(a) is amended to read:
~a) An abortion may not be performed in this state unless

(1) the abortion is performed by a physician or surgeon licensed by the
State Medical Board under AS 08.64.200;

(2) the abortio.: is performed in a hospital or other facility approved for
the purpose by the Department of Health and Social Services or a hospital operated by
the federal government or an agency of the federal government;

(3) before an abortion is knowingly performed or induced on an
unmarried, unemancipated woman under 17 years of age, consent has been given as
required under AS 18.16.020 or a court has authorized the minor to consent to the
abortion under AS 18.16.030 and the minor consents; for purposes of enforcing this
paragraph, there is a rebuttable presumption that a woman who is unmarried and under

17 years of age is unemancipated; [AND]

(4) the woman is domiciled or physically present in the _\ate for 30

days before the abortion; and
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(5) the aDDlicable requirements of AS 18.16.060 have been
satisfied.
*Sec. 4. AS 18.16.010 is amended by adding new subsections to read:

(h) A physician or other health care provider is liable for failure to obtain the
informed consent of a person as required under AS 18.16.060 if the claimant
establishes by a preponderance of the evidence that the provider has failed to inform
the person of the common risks and reasonable alternatives to the proposed abortion
procedure and that, but for that failure, the person would not have consented to the

abortion procedure.
() Itis a defense to any action for the alleged failure to obtain the informed

consent of a person under (h) of this section that

(1) the risk not disclosed is too commonly known or is too remote to
require disclosure; or

(2) the person who is the subject of the alleged failure to obtain the
informed consent stated to the physician or other health care provider that the person
would or would not undergo the abortion procedure regardless of the risk involved or
that the person did not want to be infonned of the matters to which the person would

be entitled to be informed.

(3 In an action under this subsection, there is a rebuttable presumption that an
abortion was performed with the pregnant woman's informed consent if the person
who performed the abortion submits into evidence a copy of the woman's written
certification required under AS 18.16.060(b).

*Sec. 5. AS 18.16 is amended by adding a new section to read:

Sec. 18.16.060. Informed consent requirements, (a) Except as provided in
(d) of this section, a person may not knowingly perform or induce an abortion without
the voluntary and informed consent of
(1) awoman on whom an abortion is to be performed or induced;
(2) the parent, guardian, or custodian of a pregnant, unemancipated
minor if required under AS 18.16.020; or

(3) a pregnant, unemancipated minor if authorized by a court under

AS 18.60.030.
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(b) Consent to an abortion is informed and voluntary when the woman or
another person whose consent is required certifies in writing that the physician who is
to perform the abortion, a member of the physician's staff who is a licensed health care
provider, or the referring physician has verbally infonned the woman or another
person whose consent is required of the name of the physician who will perform the
procedure and the gestational estimation of the pregnancy at the time the abortion is to
be performed and has provided either

(1) the Internet infonnation required to be maintained under
AS 18.05.032; the physician or a member of the physician's staff who is a licensed
health care provider shall provide a copy of the Internet infonnation if a person
requests a written copy; if a member of the physician’s staff provides the infonnation
required under this paragraph, the member of the physician's staff shall offer the
opportunity to consult with the physician; or

(2) information about the nature of, risks of, and alternatives to an
abortion provided in a manner that the physician or health care provider, after
considering all of the attendant facts and circumstances, reasonably determine is
appropriate for that woman or person whose consent is required.

(c) The information required in (b) of this section shall be provided before the
procedure in a private setting to protect privacy, maintain the confidentiality of the
decision, ensure that the information focuses on the individual circumstances, and
ensure an adequate opportunity to ask questions. Provision of the information
telephonically or by electronic mail, regular mail, or facsimile transmittal before the
person’s appointment satisfies the requirements of this subsection as long as the person
whose consent is required under (a) of this section has an opportunity to ask questions
of the physician after receiving the information.

(d) Notwithstanding (a) of this section, informed consent that meets the
requirements of (a) - (c) of this section is not required in the case of a medical
emergency or if the pregnancy is the result of sexual assault under AS 11.41.410 -
11.41.427, sexual abuse of a minor under AS 11.41.434 - 11.41.440, incest under
AS 11.41.450, or an offense under a law of another jurisdiction with elements similar

to one of these offences. In this subsection, ""medical emergency' means a condition
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that, on the basis of a physician's good faith clinical judgment, so complicates the

medical condition of a pregnant woman that

(1) the immediate termination of the woman's pregnancy is necessary

to avert the woman's death; or

(2) a delay in providing an abortion will create serious risk of

substantial and irreversible impairment of a major bodily function of the woman.

*Sec. 6. AS 18.50.245(e) is amended to read:

(e) The state registrar shall adopt regulations to implement this section. The

regulations that establish the information that will be required in a report of an induced

termination of pregnancy

m  must require information substantially similar to the infonnation
required under the United States Standard Report of Induced Termination of
Pregnancy, as published by the National Center for Health Statistics, Centers for
Disease Control and Prevention, United States Department of Health and Human
Services, in April 1998, as part of DHHS Publication No. (PHS) 98-1117/~

(2) must require, if known, whether the unidentified patient
requested and received a written copy of the information required to be
maintained on the Internet under AS 18.05.032; and

(3) may not include provisions that would violate a woman's

privacy bv requiring the woman's name or any identifying information in the

report.

* Sec. 7. The uncodified law of the State of Alaska is amended by adding a new section to

SEVERABILITY. Under AS 01.10.030, the provisions of this Act are severable.
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APPEAL FROM THE UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT OF
TEXAS. Roc v. Wade, 314 F Supp. 1217, 1970 US.
Dist. LEXIS 11306 (N.D. Tex., 1970)

DISPOSITION:

314 F.Snpp. 1217, affirmed in part and reversed in
part.

LexisNexis (TM) HEAD-NOTES- Core Concepts:

SYLLABUS: A pregnant single woman (Roe) brought a
class action challenging the constitutionality of the Texas
criminal abortion laws, which proscribe procuring or at-
tempting an abortion except on medical advice for the
purpose of saving the mother’s life. A licensed physician
(Hallford), who had two stale abortion prosecutions pend
ing against him, was permitted to intervene. A childless
married couple (the Docs), the wife not being pregnant,
separately attacked the laws, basing alleged injury on the
future possibilities of contraceptive failure, pregnancy,
unpreparcdncss for parenthood, and impairment of the
wife's health. A three-judge District Court, which con-
solidated the actions, held that Roc and Hallford, and
members of their classes, had standing to sue and pre-
sented justiciable controversies. Ruling that declaratory,
though not injunctive, relief was warranted, the court
declared the abortion statutes void as vague and ovcr-
broadly infringing those plaintiffs' Ninth and Fourteenth
Amendment rights. The court ruled the Docs' complaint

notjusticiable. Appellants directly appealed to this Court
on the injunctive rulings, and appellee cross-appealed
from the District Court's grant of declaratory relief toRoc
and Hallford. Held:

1 While 28 U. S. C. § 1253 authorizes no direct ap-
peal to this Court from the grant or denial of declaratory
relief alone, review is not foreclosed when the case is
properly before the Court on appeal from specific denial
of injunctive relief and the arguments as to both injunctive
and declaratory relief are necessarily identical. P. 123,

2. Roc has standing to sue; the Does and Hallford do
not. Pp. 123-129.

(@) Contrary to appellee's contention, the natural
termination of Roc's pregnancy did not moot her suit.
Litigation involving pregnancy, which is "capable of rep-
etition, yet evading review," is an exception to the usual
federal rule that an actual controversy must exist at review
stages and not simply when the action is initialed. Pp.
124-125.

(b) The District Court correctly refused injunctive,
but erred in granting declaratory, relief to Hallford, who
alleged no federally protected right not asscrtable as ade-
fense against the good-faith state prosecutions pending
against him. Samuels v. Mackell, 401 U.S. 66. Pp. 125-
127

The Docs' complaint, based as it is on contingen-

cy one or more of wliich may not occur, is too

alive to present an actual case or controversy. Pp.
127-129.

3. State criminal abortion laws, like those involved
here, that except from criminality only a life-saving pro-
cedure on the mother's behalf without regard to the stage
of her pregnancy and other interests involved violate the
Due Process Clause of the Fourteenth Amendment, which
protects against state action the right to privacy, includ-
ing a woman's qualified right to terminate her pregnancy.
Though the State cannot override that right, it lias legit-
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imatc Interests in protecting both the pregnant woman's
health and the potentiality or human life, each of which
interests grows and reaches a "compelling" point at var-
ious stages of the woman's approach to term. Pp. 147-
164.

(@) For the stage prior to approximately the end of
the first trimester, the abortion decision and its effectua-
tion must be left to the medical judgment of the pregnant
woman's attending physician. Pp. 163, 164.

(b) For the stage subsequent lo approximately the end
of the first trimester, the State, in promoting its interest in
the health of the mother, may, if it chooses, regulate the
abortion procedure in ways that arc reasonably related to
maternal health. Pp. 163, 164.

(c) For the stage subsequent to viability the Stale, in
promoting its interest in the potentiality of human life,
may. if it chooses, regulate, ar.d even proscribe, abortion
except where necessary, in appropriate medical judgment,
for the preservation of the life or health of the mother. Pp.
163-164; 164-165.

4. The Stale may define the term "physician” to mean
only a pltysician currently licensed by the State, and may
proscribe any abortion by a person who is not a physician
as so defined. P. 165.

5. It is unnecessary to decide the injunctive reliefissue
since the Texas authorities will doubtless fully recognize
the Court's ruling that the Texas criminal abortion statutes
arc unconstitutional. P. 166.

COUNSEL:

Sarah Weddington reargued the cause for appellants.
With her on the briefs were Roy Lucas, Fred Bruner, Roy
L. Merrill, Jr., and Norman Dorscn,

Robert C. Flowers, Assistant Attorney General of
Texas, argued the cause for appellee on the rcargumcnt.
Jay Floyd, Assistant Attorney General, argued the cause
for appellee on the original argument. With them on the
brief were Crawford C. Martin, Attorney General, Nola
White, First Assistant Attorney General, Alfred Walker,
Executive Assistant Attorney General, Henry Wade, and
John B. Tolle. *

* Briefs of amici curiae were filed by Gary’ K.
Nelson, Attorney General of Arizona, Robert K.
Killian, Attorney General of Connecticut, Ed W.
Hancock, Attorney General of Kentucky, Clarence
A. 1l. Meyer, Attorney General of Nebraska, and
Vernon B. Romney, Attorney General of Utah; by
Joseph P. Witherspoon, Jr., for the Association of
Texas Diocesan Attorneys; by Charles E. Rice for

Americans United for Life; by Eugene J. McMahon
for Women for the Unborn cl al.; by Carol Ryan
for the American College of Obstetricians and
Gynecologists ct al.; by Dennis J. Horan, Jerome
A. Frazel, Jr., Thomas M. Crisham, and Dolores
V. Horan for Certain Physicians, Professors and
Fellows of the American College of Obstetrics
and Gynecology; by Harriet F. Pilpel, Nancy F.
Wechslcr, and Frederic S. Nathan for Planned
Parenthood Federation of America, Inc., ct al.; by
Alan F. Charles for the National Legal Program on
Health Problems of the Poor ct al.; by Mamie L.
Thompson for State Communities Aid Assn.; by
Alfred L. Scanlan, Martin J. Flynn, and Robert M.
Bym for the National Right to Life Committee; by
Helen L. Bultcnwicscr for the American Ethical
Union ct al.; by Norma G. Zarky for the American
Association of University Women cl al.; by Nancy
Steams for New Women Lawyers ct al.; by the
California Committee to Legalize Abortion ct al.;
and by Robert F.. Dunne for Robert L. Sassonc.

FUDGES:

Blackmun, J., delivered the opinion of the Court, in
which Burger, C. J., and Douglas, Brennan, Stewart,
Marshall, and Powell, JJ., joined. Burger, C. J., post,
p. 207, Douglas, J., post, p. 209, and Stewart, J., post, p.
167, filed concurring opinions. White, J., filed a dissent-
ing opinion, in which Relinquish J., joined, post, p. 221.
Rchnquist, J., filed a dissenting opinion, post, p. 171

OPINIONBY:
BLACKMUN

OPINION: [*116] [***J56] [**708] MR. JUSTICE
BLACKMUN delivered the opinion of the Court.

This Texas federal appeal and its Georgia companion.
poc V.ionon. post. P. 179, present constitutional chal-
lenges to state criminal abortion legislation. 'Hie Texas
statutes under attack here arc typical of those that have
been in effect in many States for approximately acentury.
The Georgia statutes, in contrast, have a modem cast and
arc a legislative product that, to an extent at least, obvi-
ously reflects the influences of recent attitudinal change,
of advancing medical knowledge and techniques, and of
new thinking about an old issue.

We forthwith acknowledge our awareness of the sen-
sitive and emotional nature of the abortion controversy,
of the vigorous opposing views, even among physicians,
and of the deep and seemingly absolute convictions that
the subject inspires. One's philosophy, one’s experiences,
one's exposure lo the raw edges of human existence, one's
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religious training, one's attitudes toward life and family
and their values, and the moral standards one establishes
and seeks lo observe, are all likely to influence and to
color one's thinking and conclusions about abortion.

In addition, population growth, pollution, poverty, and
racial overtones tend [**709] lo complicate and not to
simplify the problem.

Our task, of course, is to resolve the issue by consti-
tutional measurement, [***157] free of emotion and of
predilection. We seek earnestly to do tliis, and, because
wec do, we [*117] have inquired into, and in this opinion
place some emphasis upon, medical and medical-legal
history and what that history reveals about man's alti-
tudes toward the abortion procedure over the centuries.
We bear in mind, too, Mr. Justice Holmes' admonition in
his now-vindicated dissent iN Locim cr V. new vork, 198

U.S. 45, 76(1905):

"[The Constitution] is made for people of fundamentally
differing views, and the accident of our finding certain
opinions natural and familiar or novel and even shock-
ing ought not to conclude our judgment upon the ques-
tion whether statutes embodying them conflict with the
Constitution of the United States.”

1

The Texas statutes that concern us here are Arts.
1191-1194 and 1196 of the Slate's Penal Code, nl These
make it acrime to "procure anabortion," as therein [*118]
defined, or to attempt one, except with respect to "an
abortion procured or attempted by medical advice for the
putposc of saving the life of the mother." Similarslaiuies
are in existence in a majority of the States. n2

nl "Article 1191. Abortion

"If any person shall designedly administer to a
pregnant woman or knowingly procure tobe admin-
istered with her consent any drug or medicine, or
shall use towards her any violence or means what-
ever externally or internally applied, and thereby
procure an abortion, he shall be confined in the
penitentiary not less than two nor more than five
years; if it be done without her consent, the punish-
ment shall be doubled. By 'abortion’ is meant that
the life of the fetus or embryo shall be destroyed in
the woman's womb or that a premature birth thereof
be caused.

"Art. 1192. Furnishing the means

"Whoever furnishes the means for procuring an

abortion knowing the purpose intended is guilty as
an accomplice.

"Art. 1193. Attempt at abortion

"If the means used shall fail to produce an abor-
tion, the offender is nevertheless guilty of an at-
tempt to produce abortion, provided it be shown
that such means were calculated to produce that re-
sult, and shall be fined not less than one hundred
nor more than one thousand dollars.

"Art, 1194. Murder in producing abortion

"If the death of the mother is occasioned by an
abortion so produced or by an attempt to effect the
same it is murder."

"Art. 1196. By medical advice

"Nothing in tliis chapter applies lo an abortion
procured or attempted by medical advice for the
purpose of saving the life of the mother."

The foregoing Articles, together with Art. 1195,
compose Chapter 9 of Title 15 of the Penal Code.
Article 1195, not attacked here, reads:

"Art. 1195. Destroying unborn child

"Whoever shall during parturition of the mother
destroy the vitality or life in achild in astale of be-
ing bom and before actual birth, which child would
otherwise have been bom alive, shall be confined
in the penitentiary for life or for not less than five
years."

n2Ariz. Rev. Stat. Ann. § 13-211 (1956); Conn.
Pub. Act No. 1 (May 10/2 special session) (in 4
Conn. Leg. Scrv. 677 (1972)), and Conn. Gen. Stat.
Rev. 88 53-29, 53-30 (1968) (or unborn child);
Idaho Code § 18-601 (1948); HI. Rcv.Stat.,c. 38, §
23-1 (1971); Ind. Code § 35-1-58-1 (1971); lowa
Code § 7011 (1971); Ky. Rev. Stat. § 436.020
(1962); La. Rev. Slat. § 37.12S5 (6) (1964) (loss
of medical license) (but sec § 14:87 (Supp. 1972)
containing no exception for the life of the mother
under the criminal statute); Me. Rev. Stat. Ann,, Tit.
17, § 51 (1964); Mass. Gen. Laws Ann., c. 272, §
19 (1970) (using the term "unlawfully," construed
to exclude an abortion lo save the mother's iife,
Kudish wv. I)d of Registration, 356 M ass 98, 248
N.E. 2d 264 (19609)); Mich. Comp Laws §750l4
(1948); Minn. Stat. §617.18 (1971); Mo. Rev. Stat.
§ 559.100 (1969); Mont. Rev. Codes Ann. § 94-



Page 4

410 U.S. 113, *118; 93 S. Ct. 705, **709;
35 L. Ed. 2d 147, ***157; 1973 U.S. LEXIS 159

401 (1969); Neb. Rev. Stat. § 28-405 (1964); Nev.
Rev. Slat. § 200.220 (1967); N. H. Rev. Stat. Ann.
§585-13 (1955); N. J. Stat. Ann. § 2A:87-1 (1969)
("wil.iout lawful justification"); N. D. Cent. Code
88 12-25-01, 12-25-02 (1960); Ohio Rev. Code
Ann. § 2901.16 (1953); Okla. Stat. Ann,, Tit. 21, §
861 (1972-1973 Supp.); Pa. Stat. Ann., Til. 18, &8
4718, 4719 (1963) ("unlawful"); R. 1. Gen. Laws
Ann. § 11-3-1 (1969); S. D. Comp. Laws Ann.
§ 22-17-1 (1967); Tenn. Code Ann. §§ 39-301,
39-302 (1956); Utah Code Ann. 8§ 76-2-1,76-2-
2 (1953); Vt. Stat. Ann,, Til. 13, § 101 (1958); W.
Va. Code Ann. §61-2-8 (1966); Wis. Stat, § 940.04
(1969); Wyo. Stat. Ann. 88 6-77, 6-78 (1957).

[*119] Texas [***158] [**710] first enacted a
criminal abortion statute in 1854. Texas Laws 1854, ¢.49,
§ 1, set forth in 311 Gamntcl, LawsofTcxas 1502(1898).
Tliis was soon modified into language that has remained
substantially unchanged to the present lime. See Texas
Penal Code of 1857, c. 7, Arts. 531-536; G. Paschal,
Laws ofTcxas, Arts. 2192-2197 (1866); Texas Rev. Slat.,
c. 8, Arts. 536-541 (1879); Texas Rev. Crim. Stat., Arts.
1071-1076(1911). The final article in each of these com-
pilations provided the same exception, as does the present
Article 1196, for an abortion by "medical advice for the
purpose of saving the life of the mother." N3

n3 Long ago, a suggestion was made that the
Texas statutes were unconstitutionally vague be-
cause of definitional deficiencies. The Texas Court
of Criminal Appeals disposed of that suggestion
peremptorily, saying only,

"It is also insisted in the motion in unrest of judg-
ment that the statute is unconstitutional and void in
that it docs not sufficiently define or describe the
offense of abortion. WWe do not concur in respect lo
this question." Jackson V. state, 55 Tex. Cr. R. 79,

89, 115 § W.262, 26S(19058).

The same court recently has held again that the
State's abortion statutes arc not unconstitutionally
vague or overbroad. thompson V.siate (Ct. Crim.
App. Tex. 1971), appeal docketed, No. 71-1200.
The court held that "the State of Texas has a com-
pelling interest lo protect fetal life"; that Art. 1191
"is designed to protect fetal life"; that the Texas
homicide statutes, particularly Art. 1205 of the
Penal Code, are intended lo protect a person "in
existence by actual birth" and thereby implicitly
recognize other human life that is not "in existence
by actual birth"; that the definition of human life

is for the legislature and not the courts; that Art.
1196 "is more definite than the District of Columbia
statute Upheld iN (United states V.j Vuitch® (402

u.s. 62y and that the Texas statute "is not vague
and indefinite or overbroad." A physician's abortion
conviction was affirmed.

INthompson, N 2, the court observed that any
issue as to the burden of proof under the exemption
of Art. 1196 "is not before us." But see vcevers v
State, 172 Tex Cr. R 162, 168-169, 354 S w 2d
161, 166-167 (1962). Cf United States v. Vuitch,

402 U .S 62, 69-71 (1971).

[*120] 1l

Jane Roc, n4 a single woman who wes residing in
Dallas County, Texas, instituted this federal action in
March 1970 against the District Attorney of the county.
She sought adeclaratoryjudgment that the Texas criminal
abortion statutes were unconstitutional on their face, and
an injunction restraining the defendant from enforcing the
statutes.

n4 The name is a pseudonym.

Roc alleged that she was unmarried and pregnant;
that she wished to terminate her pregnancy by an abortion
"performed by a competent, licensed physician, under
safe, clinical con - =that she wa. "nablc lo get a"le-
gal" abortion ir sc her life did not appear to

be threatened .lion of her pregnancy; and
that she coul iravcl to another jurisdiction
in order lo sci . icgal abortion under safe conditions.

She claimed that the Texas statutes were unconstitution-
ally vague and that they abridged her right of personal
privacy, protected by the First, Fourth, Fifth, Ninth, and
Fourteenth Amendments. By an amendment to her com-
plaint Roc purported to sue "on behalf of herself and all
other women" similarly situated.

[***159] James Hubert Hallford, a licensed physi-
cian, sought and was granted leave lo intervene in Roe's
action. In his complaint he alleged that he had been
arrested previously for violations of the Texas abortion
statutes and [*121] that two such prosecutions were
pending against him. He described conditions of patients
who came to him seeking abortions, and he claimed that
for many eases he, as a physician, was unable to deter-
mine [**711] whether they fell within or outside the
exception recognized by Article 1196. He alleged that,
as a consequence, the statutes were vague and uncertain,
in violation of the Fourteenth Amendment, and that they
violated his own and his patients' rights to privacy in the
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doctor-patient relationship and his own right lo practice
medicine, rights he claimed were guaranteed by the First,
Fourth, Fifth, Ninth, and Fourteenth Amendments.

John and Mary Doc, n5 a married couple, filed a
companion complaint to that of Roc. They also named
the District Attorney as defendant, claimed like constitu-
tional deprivations, and sought declaratory and injunctive
relief. The Docs alleged that they were achildless couple;
that Mrs. Doc was suffering from a "neural-chemical”
disorder; that her physician had "advised her lo avoid
pregnancy until such lime as her condition has materi-
ally improved" (although a pregnancy at the present lime
would not present "a serious risk" to her life); that, pur-
suant lo medical advice, she had discontinued use of birth
control pills; and that if she should become pregnant, she
would want to terminate the pregnancy by an abortion
performed by acompetent, licensed physician under safe,
clinical conditions. By an amendment to their complaint,
the Does purported to sue "on behalf of themselves and
all couples similarly situated.”

n5 These names arc pseudonyms.

The two actions were consolidated and heard to-
gether by a duly convened ihrcc-judgc district court. The
suits thus presented the situations of the pregnant single
woman, the childless couple, with the wife not pregnant,
[*122] and the licensed practicing physician, all join-
ing in the attack on the Texas criminal abortion statutes.
Upon the filing of affidavits, motions were made for dis-
missal and for summary judgment. The court held that
Roc and members of her class, and Dr. Hallford, had
standing to sue and presented justiciable controversies,
but that the Docs had failed to allege facts sufficient to
slate a present controversy and did not have standing. It
concluded that, with respect lo the requests for a declara-
tory judgment, abstention was not warranted. On the
merits, the District Court held that the "fundamental right
of single women and married persons to choose whether
to have children is protected by the Ninth Amendment,
through the Fourteenth Amendment,” and that the Texas
criminal abortion statutes were void on their face be-
cause they were both unconstitutionally vague and con-
stituted an overbroad infringement of the plaintiffs' Ninth
Amendment rights. The court then held that abstention
was warranted with respect lo the requests for an injunc-
tion. It therefore dismissed the Docs' complaint, declared
the abortion statutes void, and dismissed the application
for injunctive relief. 314 ¢ Supp. 1217, 1225 (N D Tex.

1970).

The plaintiffs Roe and Doe and the iniervcnor
Hallford, pursuant lo [***160] 25 u. s. c. s 1253,

have appealed to this Court from that part or the District
Court's judgment denying the injunction. The defendant
District Attorney has purported to cross-appeal, pursuant
to the same statute, from the court’s grant of declaratory
relief to Roc and Hallford. Both sides also have taken
protective appeals to the United States Court of Appeals
for the Fifth Circuit. That court ordered the appeals held
in abeyance pending decision here. \We postponed deci-
sion onjurisdiction to the hearing on the merits. 402 v s
941(1971). [*123] |||

[***11K1] It might have been preferable if the defendant,
pursuant to our Rule 20, had presented to us a petition for
certiorari before judgment in the Court of Appeals with
respect to the granting of the plaintiffs’ prayer for declara-
tory relief. Ourdecisions iNw itchen Viponovan, 308 u s,

427 (1970), andcunn V. u niversity Com m ittee, 399 U.S.

353 [**712] (1970), arctotheef'fectthat§ 1253 docs not
authorize an appeal to this Court from the grant or denial
of declaratory relief alone. We conclude, nevertheless,
that those decisions do not foreclose our review of both
the injunctive and the declaratory aspects of a case of tliis
kind when it is properly here, as this one is, on appeal
under & 1253 from specific denial of injunctive relief, and
the arguments as to both aspects arc necessarily identical.
Seecarterv.Jury Comm'n, 396 U.S.320(1970); Florida

Lime Growers V.Jacobsen, 362 U.S. 73, 80-81 (1960). It
would be destructive of lime and energy for all concerned
were we lo rule otherwise. Cf. boe V. 8oiton, post, P.
179.

\Y

Wec arc next confronted with issues of justiciability,
standing, and abstention. Have Roe and the Docs es-
ablished that "personal stake in the outcome of the con-
troversy,“ Baker V. Carr, 369 U.S. 186, 204 (1962), that
insures that "the dispute sought to be adjudicated will
be presented in an adversary context and in afom his-
torically viewed as capable of judicial resolution,” ¢ as:
v. Colien, 392 U.s 83, 101 (1968), arﬁswrra ciub M
Morton, 405 U.S. 727, 732 (1972)? And whrt effect did
the pendency of criminal abortion charges agcr' ¢> Dr.
Hallford in stale court have upon the propriety of the fed-
eral court's granting relieflo him as aplaintiff-intcrvcnor?
[*124]

A sane roc. Despite the use of the pseudonym, no

suggestion is made that Roc is a fictitious person. For pur-
poses of her case, wc accept as true, and as established,
her existence; her pregnant state, as of the inception of
her suit in March 1970 and as late as May 21 of that year
when she filed an alias affidavit with the District Court;
and her inability to obtain a'cgal abortion in Texas.
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[***HR2A] [***IIR3A] Viewing Roc's ease as of
the lime of its filing and thereafter until as late as May,
there can be little dispute that it then presented a ease
or controversy and that, wholly apart from the class as-
pects, she, as a pregnant single woman thwarted by the
Texas criminal abortion laws, had standing to challenge
those statutes. abvcie V. markic, 452 F.2d 1121, 1125
[***161] (C/121971). crosscn ViBreckcnridgc, 446 F.2d
833, 838-839 (CA6 'W I); Poe VuMcnghini, 339 F.Supp.
986, 990-991 (Kan 2. SEC truax v. Raicli, 239 U.s
ss (1915). Indeed, wc do not read the appellee's brief
as really asserting anything to the contrary. The "logical
nexus between the status asserted and the claim sought to
beadjudicated,"masl Viconen.392 u.s.at 102, andthe
necessary degree of contentiousness, c oiaen V. zw ickicr,
394 U.S. 103 (19609), arcbothpresent.

Tnc appellee notes, however, that the record docs not
disclose that Roc was pregnant at the time of the District
Court hearing on May 22, 1970, n6 or on the following
June 17 when the court's opinion andjudgment were filed.
And he suggests that Roc's case must now be moot be-
cause she and all other members of her class arc no longer
subject to any 1970 pregnancy.

n6 The appellee twice states in his brief that
tnc hearing before the District Court was held on
July 22, 1970. Brief for Appellee 13. The docket
entries, App. 2, and the transcript, App. 76, reveal
this to be an error. The July date appears to be the
time of the reporter's transcription. See App. 77.

[*125]

[***IIR41] The usual rule in federal eases is that an
actual controversy must exist at stages of appellate or
certiorari review, and not simply at the dale the action is
initiated. v nited states W Munsingwear, Inc., 340 U.S.
36 [**713] (1950); Golden V. zwicklcr, supra; SEC
V. Medical Com mittee for Human Rights, 404 U .S 403

(1972)

[***1IR5A] Butwhen, as here, pregnancy is asignificant
fact in the litigation, the normal 266-day human gestation
period is so short that the pregnancy will come lo term
before the usual appellate process is complete. |f that ter-
mination makes a ease moot, pregnancy litigation seldom
will survive much beyond the trial stage, and appellate
review will be effectively denied. Our law should not be
that rigid. Pregnancy often comes more than once lo the
same woman, and in the general population, if man is lo
survive, it will always be with us. Pregnancy provides a
classic justification for a conclusion of nonmoolncss. It
truly could be "capable of repetition, yet evading review."

Southern Pacific Terminal co. V.1CC, 219 U.S. 498, 515
(1911) SEemoore V. o gilvic, 394 U .s 814, 816 (1969);
carroll VuPrincess Anne, 393 U.S. 175,178-179 (1968);
United Stales\/.MT,GranlCo‘BASUS 629, 632-633

(1953)

[***1IR2B] [***IIR3B] [***IIR4B] [***HR5B]
W, therefore, agree with the District Court that Jane Roe
had standing to undertake this litigation, that she pre-
sented ajusticiable controversy, and that the termination
of her 1970 pregnancy has not rendered her ease moot.

B. or. naurora. The doctor’s position is different. He

entered Roc's litigation as a plaintiff-intervcnor, alleging
in his complaint that he:

"In the past has been arrested for violating the Texas

Ab lion Laws and at the present time stands charged

by indictment with violating said laws in the Criminal

District Court of Dallas County, Texas to-wit: (1) The

[***162] Stale of Texas vs. [*126] James H. Hallford,

No. C-69-5307-1H, and (2) The Stale ol Texas vs. James

H. Hallford, No. C-69-2524-H. In both eases the defen-
dant is charged with abortion "

In his application for leave lo intervene, the doctor made
like representations as to the abortion charges pending in
the state court. These representations were also repealed
in the affidavit he executed and filed in support of his
motion for summary judgment.

[***IIR6] [***IIR7] Dr. Hallford is, therefore, in the
position of seeking, in a federal court, declaratory and
injunctive relief with respect to the same statutes under
which he stands charged in criminal prosecutions simul-
taneously pending in stale court. Although he staled that
he has been arrested in the past for violating the Slate's
abortion laws, he makes no allegation of any substantial
and immediate threat lo any federally protected right that
cannot be asserted in his defense against the slate pros-
ecutions. Neither is there any allegation of harassment
or bad-faith prosecution. In order to escape the rule ar-
ticulated in the eases cited in the next paragraph of tliis
opinion that, absent harassment and bad faith, a defendant
in apending state criminal case cannot affirmatively chal-
lenge in federal court the statutes under which the State
is prosecuting him, Dr. Hallford seeks to distinguish his
status as a present stale defendant from his status as a
"potential future defendant” and lo assert only the latter
for standing purposes here.

WEc see no merit in that distinction. Our decision in
samuels V. Mackell, 401 U.S. 66 (1971), compelsthe
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conclusion that the District Court cncd when it granted
declaratory relief to Dr. Hallford instead or refraining
from so doing. The court, of course, was correct in refus-
ing lo grant injunctive relief to the doctor. The reasons
supportive of that action, however, arc those expressed
Nsamuers V. m ackcll, supra, and in Younger V. [*127]
Harris, 401 U.S. 37 (197J); Boyle v.Landry, 401 U.S. 77
[**714] (1971); Perez Vi ledesma, 401 U.S. 82 (1971);
and Byrne V. Karalexis, 401 U.S. 216 (1971) See also
Dombrowski v. Pfistcr, 380 U.S. 479 (1965). chote, in
passing, that vounger and its companion cases were de-
cided after the three-judge District Court decision in this
case.

[***1IR8] Dr. Hallford's complaint in intervention,
therefore, is to be dismissed. n7 He is remitted to his
defenses in the state criminal proceedings against him.
W reverse thejudgment of the District Court insofar as it
granted Dr. Hallford relief [***163] and failedto'l:' ~.Ls
his complaint in intervention.

n7 Wc need not consider what different result,
if any, would follow if Dr. Hallford's intervention
were on behalf of aclass. Hir -omplaint in inter-
vention docs not purport lo « .sert a class suit and
makes no reference to any class apart from an alle-
gation that he "and others similarly situated" must
necessarily guess at the meaning of Art. 1196. His
application for leave to intervene goes somewhat
further, for it asserts that plaintiff Roc does not ad-
equately protect the interest of the doctor "and the
class of people who arc physicians. . . [nnd] the
class of people who arc... patients " The leave
application, however, is not the complaint. Despite
the District Court's statement to the contrary, s 1 4
rsupp.. ar 1225, WC fail to perceive the essentials
of a class suit in the Hallford complaint.

C.the noes. Inview of our ruling as to Roc’s stand-
ing in her case, the issue of the Docs' standing in their
case has little significance. The claims they assert arc
essentially the same as those of Roc, and they attack the
same statutes. Nevertheless, wc briefly note the Docs'

posture.

Their pleadings present them as a childless married
couple, the womar. not being pregnant, who have no de-
sire lo have children at this lime because of their having
received medical advice that Mrs. Doe should avoid preg-
nancy, and for "o,,"cr highly personal reasons.” Dut they
"fear.,. they may face the prospect of becoming [*128]
parents.” And if pregnancy ensues, they "would want to
terminate” it by an abortion. They assert an inability to
olr'ain an abortion legally in Texas and, consequently, the

prospect of obtaining an illegal abortion there or of going
outside Texas to some place where the procedure could
be obtained legally and competently.

We thus have as plaintiffs a married couple who have,
as their asserted immediate and present injury, only an al-
leged "detrimental effect upon [their] marital happiness"
because they arc forced to "the choice of refraining from
normal sexual relations or of endangering Mary Doe's
health through a possible pregnancy,” Their claim is that
sometime in the future Mrs. Doe might become pregnant
because of possible failure of contraceptive measures, and
at that time in the future she might want an abortion that
might then be illegal under the Texas statutes.

[***HR9] This very phrasing of the Does' position re-
veals its speculative character. Their alleged injury’ rests
on possible future contraceptive failure, possible future
pregnancy, possible future unpreparcdness for parent
hood, and possible future impairment of health. Any one
or more of these several possibilities may not lake place
and all may not combine. In the Docs’ estimation, these
possibilities might have some real or imagined impact
upon their marital happiness. But wc arc not prepared to
say that the bare allegation of so indirect an injury is suffi-
cient lo present an actual case or controversy. voungerV,
Harris, 401 U.S., at 4 1-42; Golden Vizw icklcr, 394 U .s.,
at 109-110; Abele V. wm arkle, 452 F.2d, at 1124-1125
Crosscn v. Breckcnridgec, 446 F.2d, at 839. The Docs’
claim falls far short of those resolved otherwise in the
cases that the Docs urge upon us, namely, investment co.
Institute V. Camp, 401 U.S. 617 (1971); Data Processing
Service v. Camp, 397 U.S. 150 [**715] (1970); [*129]
andspperson V. Arkansas, 393 U.S. 97 (1968). Sec also

Truax v. Raich, 239 U.s. 33 (1915)

[**11RIO] The Does therefore arc not appropriate plain-
tiffs in this litigation. Their complaint was properly dis-
missed by the District Court, and we affirm thet dismissal.

\%

The principal thrust of appellant's attack on the Texas
statutes is that they improperly invade a right, said to be
possessed by the pregnant woman, lo choose to terminate
her pregnancy. Appellant would discover this right in the
concept of personal "liberty" embodied in the [***164]
Fourteenth Amendment's Due Process Clause; or in per-
sonal, marital, familial, and sexual privacy said to be pro-
tected by the Bill of Rights or its penumbras, seec risw o 14
V. Connecticut, 381 U.S. 479 (19665 ); Eiscnstadt v. Baird,
405 U.S. 438(1972); id., at 460 (WH'TE, J., concurring
in result); or among those rights reserved lo the people
by the Ninth Amendment, s risw o1d V. connecticut, 381
u.s.. at ass (Goldberg, J., concurring). Before address-



Page 8

410 U.S. 113, *129; 93 S. Ct. 705, **715;
35 L. Ed. 2d 147, ***164; 1973 U.S. LEXIS 159

ing this claim, wc feel it desirable briefly to survey, in
several aspects, the history of abortion, for such inSight
8 that history may afford us, and then [o examine the
Istate purposes and Interests behind the criminal abortion
aws.

Vi

It perhaps is not generally appreciated that the restric-

tive criminal abortion laws in effect in amajority of States
today are of [elatlveIY recent vintage. Those laws, gener-
ally proscribing abortion or its attempt at any time during
pre?nancy except when necessary' to preserve the preg-
nant woman's lite, are not of anciént or even of cominon-
law origin. Instead, they derive from statutor¥ changes
effetcte , for the most part, in the latter half of the 19th
century.

[¥130] L ancient attitudes. THese arc not capable
of precise determination. \We are told that at the time of
the Persian Empire abortifacicnts were known and that
criminal abortions were severely punished. n8 Wc are
also told, however, that abortion " was practiced in Greek
times as well as in the Roman Era, n9 and that "it was
resorted to without scruple.” nlO Tire Ephesian, Soranos,
often described as the greatest of the ancient ?ynecolo-
gists, appears to have been generally opposed [0 Rome's
Prevallln?_frcc-abortlon practices, [1e found it necessary
0 think Tirst of the lire of the mother, and he resorted
to abortion when, upon tliis standard, he felt the proce-
dure advisable, nf 1Greek and Roman law afforded litfe
protection to the unborn. I abortion was prosecuted in
some places, it seems to have been based on a concept of
a violation of the father's right to his offspring. Ancient
religion did not bar abortion. nl2

nS A Castiglioni, A History of Medicine 84
2d cd. 1947%, E. Krumbhaar, translator and editor
Eherelnafter astiglioni).

n9J. Ricci, The Genealo ?]/of,Gynaeco,Iog 52,
S, 113, 149 (2d cd 1950)2 ereinafter Rmcﬁ/; L.
Ladcr, Abortion 75-77 (1966) (hereinafter Lader):
K. Niswandcr, Medical Abortion Practices in the
United States, in Abortion and the Law 37, 38-
40 ED. Smith cd. 1967); G. Williams, The Sanctity
of Life and. the Criminal Law 148 (1957) (here-
inafter Williams); J. Noonan, An Almost Absolute
Value in History, in The Morality of Abortion 1,
3-7 (J._Nognan cd. 1970) (hereinafter Noonan);
guay, Justifiable Abortion — Medical and Legal

oundations (pi. 2), 49 Geo. L 4. 395. 406-422
(1961 (nereinafter Quay).

nlO L Edclstcin, The Hippocratic Oath 10

512%43) (hereinafter Edclstcin). But see Castiglioni

nil Edclstcin 12 Ricci 113-114, 11S-119;
Noonan 5.

nl2 Edclstcin 13-14.

e Hippocratic Oath. What then Of the famOUS

2. T

Qath that has stood s0 [**716] long as the ethical guide
of the medical profession and th-I” bears the name of
the,great Greek &60(72%77(7? B. C.), who I-as been de-
scribed [*131] as the Father ot Medicine, the ‘wisest and
the greatest practitioner of his art," and the "most impor-
tantand most complete medical personality of anthm%,"
who dominated the medical schools of his lime, and who
prlfled the [***165{ sum of the medical knowledge of
the past? nl3 The Odth varies somewhat according to the
particular translation, but in any translation the content is
clear: "I will give no deadly medicine to anyone if asked,
nur suggest any such counsel; and in like manner [will not

IV {0 a woman a pessarY to produce abortion," nl4 or
"Lwill neither give a deadly drug lo anybody if asked for
it nor will I make a suggestion fo this éffect. Similarly, 1
will not give loa woman an abortive remedy." nl5

nl3 Castiglioni 148,
Nla 1., at 154,
n15 Edclstcin 3,

~Although the Oath is not mentioned in any of the prin-
cipal briefs in this case or in poe V. Botton, post, . 179
it represents the apex of the development of strict ethical
concepts in medicine, and its influence endures to this
day. Why did not the authority of Hippocrates dissuade
abortion practice in his time and that of Rome? The late
Dr. Edelstein provides us with a theor?/: nl6 The Oath
was not unconlestcd even in Hippocrates' day; only the
P}{thagorean school of philosophers frowned tpon the re-
|ated &ct of suic e. Most Greek thinkers, on the other
hand, commended abortion, at least prior to viability. Sec
Plato, Republic, V, 461; Aristotle, Politics, VII, 13350 25,
Forthe Pythagoreans, however, it was a matter of dogma,
For them the 'embryo was animate from the moment of
conception, and abdrtion meant destruction of a living be-
ing. The abortion clause of the Qath, therefore, “echoes
P}/\hagorean doctrines,” [*¥132] and “in no oilier stratum
0T Gregk opinion were such views held or progosed inthe
same spirit of uncompromising austerity." n1

mcid., af 12,15-18.

n171d., at 18; Ladcr 76.
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Dr. Edclstcin then concludes that the Oath originated
in a group representing or a small scgnr nt of Greek
opinion and that it certainly was not accepted by all an
cient physicians. He points out that medical writings
down to Galen (A. D. 130-200) "give evidence of the
violation of almost every one of its injunctions.” nl8 But
with the end of antiquity a decided change took place.
Resistance against suicide and against abortion became
common. The Oath came lo be popular. The emerg-
ing teachings of Christianity were in agreement with the
Pythagorean ethic. The Oath "became the nucleus of all
medical ethics" and "was applauded as the embodiment of
truth." Thus, suggests Dr. Edelstcin, it is "a Pythagorean
manifesto and not the expression of an absolute standard
of medical conduct." nl9

nl8 Edclstein 63.

n'9 . .. at64.

This, it seems to us, is a satisfactory and acceptable
explanation of the Hippocratic Oath's apparent rigidity.
It enables us to understand, in historical context, a long-
accepted and revered statement of medical ethics.

3. The common 1aw . It iSundisputed that at common

law, abortion performed v o re "quickening”" — the first
recognizable movement of the fetus i uv1.r0. appearing
usual ly fromthe 16th to the 18thweek of pregnancy n20—
was not an indictable offense. "21 The absence [*133]

[***166] of a [**717] common-law crime for prc-
quickcning abortion appears to have developed from a
confluence of earlier philosophical, theological, and civil
and canon law concepts of when luo begins. These disci-
plines variously approached the question in terms of the
point at which the embryo or fetus became "formed" or
recognizably human, or in terms of when a"person” came
into being, that is, infused with a "soul" or "animated." A
loose consensus evolved in early English law that these
events occurred at some point between conception and
live birth. n22 This was "mediate animation." Although
[*134] Christian theology and the canon law came to fix
the point of animation at 40 davs for a male and 80 days
for a female, a view that persisted until the 19lh century,
there was otherwise little agreement about the precise lime
of formation or animation. There was agreement, how-
ever, that prior lo this point the fetus was to be regarded
as part of the mother, and its dcsiruction, therefore, was
not homicide. Due to continued uncertainty about the
precise time when animation occurred, to the lack of any
empirical basis for the 40-80-day view, and perhaps lo

Aquinas’ definition of movement as one of the two first
principles of life, Bracton focused upon quickening as the
critical point. The significance of quickening was echoed
by later common:-law scholars and found its way into the
received common law in tliis country.

n20 Dorland's lllustrated Medical Dictionary
1261 (24lh cd. 1965).

n21 E. Coke, Institutes 111 *50; 1 W. Hawkins,
Pleas of the Crown, c. 31, § 16 (4th cd. 1762); |
W. Elackstonc, Commentaries *129-130; M. Hale,
Pleas of the Crown 433 (1st Amcr. cd. 1847). For
discussions of the role of the quickening concept in
English common law, sec Ladcr 78; Noonan 223-
226; Means, The Law of New York Concerning
Abortion and the Status of the Foetus, 1664-196S:
A Case of Cessation of Constitutionality (pt. 1), : 4
N. Y. L F.411,418-425S (1968) (hereinafterMeans
I); Stem, Abortion: Reform and the Law, s¢
Crim. L C. & P.S. 84 (1968) (hereinafter Stem);
Quay 430-432; Williams 152

n22 Early philosophers believed that the em-
bryo or fetus did not become formed and begin lo
live until at least 40 days after conception for a
male, and 80 to 90 days for a female. See, for ex-
ample, Aristotle, Hist. Anim. 7.3.583b; Gen. Anim.
2.3.736, 2.5.741; Hippocrates, Lib. dc Nat. Puer.,
No. 10. Aristotle's thinking derived from his three-
stage theory of life: vegetable, animal, rational.
The vegetable stage was reached al conception, the
animal at "animation," and the rational soon af-
ter live birth. This theory, together with the 40/80
day view, came to be accepted by early Christian
thinkers.

The theological debate was redacted in the writ-
ings of St. Augustine, who made a distinction be-
tWeeNem bryo inanimatus, NOt yet endowed with a
soul, and em bryo animatus. He may have drawn
upon Exodus 21:22. \t one point, however, he
expressed the view that human powers cannot de-
termine the point during fetal development al which
the critical change occurs. Sec Augustine, De
Originc Animae 4.4 (Pub. Law 44.527). See also
W, Rcany, The Creation of the Human Soul, c. 2
and 83-86 (1932); Huser, The Crime of Abortion in
Canon Law 15 (Catholic Univ. of America, Canon
L aw Studies No, 162, Washington, D. C., 1942).

Galen, in three treatises related to embryology,
accepted the thinking of Aristotle and his follow-
ers. Quay 426-427. Later, Augustine on abortion
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was incorporated by Gralian into the Dccrelum,
published about 1140. Dccrctum Magislri Gratiani
2.32.2.7 t0 2.32.2.10, in 1 Corpus Juris Canonici
1122, 1123 (A. Fricdburg, 2d cd. 1879). This
Decretal and the Decretals that followed were rec-
oghized as the definitive body of canon law until
the new Code of 1917.

For discussions of the canon-law treatment, sec
Means I. pp. 411-412; Noonan 20-26; Quay 426-
430; sec also J. Noonan, Contraception: A History
of Its Treatment by the Catholic Theologians and
Canonists 18-29(1965).

Whether abortion of aq « ic « fetus was a felony at com-
mon law, or even alesser crime, is still disputed. Bracton,
writing early in the 13th century, thought it homicide. n23
But [***167] the later and predominant [**718] view,
following the great common-law scho.ars, has been that it
was, at most, alesser offense. In afrequently cited [*135]
passage, Coke look the position that abortion of awoman
"quick with child" is "a great misprision, and no murder."
n24 Blackstonc followed, saying that while abortion af-
ter quickening had once been considered manslaughter
(though not murder), "modem law" took a less scv..c
view. n25 A recent review of the common-law prece-
dents argues, however, that those precedents contradict
Coke and that even post-quickening abortion was never
established as acommon-law crime. n26 This is of some
importance because while most American courts ruled, in
holding or dictum, that abortion of an unquickcned fetus
was not criminal under their received common law, n27
others followed Coke in slating that abortion [*136] ofa
quick fetus was a "misprision," a lenn they translated to
mean "misdemeanor.” n28 That their reliance on Coke on
this aspect of the law was uncritical and, apparently in all
the reported cases, dictum (due probably to the paucity
of common-law prosecutions for post-quickening abor-
tion), makes it now appear doubtful that abortion was ever
firmly established as a common-law crime even with re-
spect to the destruction of a quick fetus.

n23 Bracton look the position that abortion
by blow or poison was homicide "if the foetus
be already formed and animated, and particularly
if it be animated." 2 H. Bracton, De Lcgihus ct
Consuctudinibus Angliac 279 (T. Twiss cd. 1879),
or, as a later translation puts it, "if the foetus is al-
ready formed or quickened, especially if it is quick-
ened," 2 H. Bracton On the Laws and Customs of
England 341 (S. Thome cd. 1968). Sec Quay 431,
see also 2 Flcla 60-61 (Book 1, c. 23) (Scldcn
Society ed. 1955).

n24 E. Coke, Institutes 111 *50.
n25 1W. Blackstonc, Commentaries *129-130.

n26 Means, The Phoenix of Abortional
Freedom: Is a Penumbral or Ninth-Amendment
Right About to Arise from he Nineteenth-
Century Legislative Ashes of aFourteenth-Century
Common-Law leerty’7, 17 N .Y .LF. 335 (1971)
(hereinafter Means I1). The author examines the
two principal precedents cited marginally by Coke,
both contrary to his dictum, and traces the treat-
ment of these and other cases by earlier cr nmenta-
tors. He concludes that Coke, who himself partic-
ipated as an advocate in an abortion case in 1601,
may have intentionally misstated the law. The au-
thor even suggests a reason: Coke's strong feelings
against abortion, coupled with his determination to
assert common-law (secular) jurisdiction to assess
penalties for an offense that traditionally had been
an exclusively ecclesiastical or canon-law crime.
Sec also Ladcr 78-79, who notes that some schol-
ars doubt that the common law ever was applied to
abortion; that the English ecclesiastical courts seem
to have lost interest in the problem after 1527; and
that the preamble lo the English legislation of 1S03,
43 ceo. 3, C. 58, 81, referred toin the text, inrra. a
136, states that "no adequate means have been hith-
erto provided for the prevention and punishment of
such offenses.”

N27 commonweaith V. Dangs, O mass. 3s7,
3Ss (1812); Commonwealth V. Parker, 50 M ass
(e Mete) 263, 265-266(1845); stale V.cooper, 22
N.J. L 52, 58 (1849); Abrams v. Foshec, 3 lowa
274, 278-280 (1856); smith VuGaffard, 31 Ala. 45
51 (1857); M itchell .Commonwealth, 78 Ky. 204,
210(1879); Eggurt VuState, 40Fla.527,532,2550.
144, 145 (1898); Stale v.Alcorn, 7 Idaho 599, 606,
64 P. 1014, 1016 (1901); Edwards V.Stale, 79 Neb
251,252,112 N. W. 611,612 (1907); Gray V.state,
77 Tex. Cr. It 221, 224,178 S W. 337,338 (1915);
M illcrv. Dennett, 190 Va. 162,169,56S. E. 2d2J7,
221 (1949) Contra,M itls M\Commonwealth, 13 Pa.
631, 633 (1850); State v. Slagle, 83 N. C. 630, 632

(1850)

N2S See sm ith V. state, 33 Me. 48. 55 (1851);
Evans V. People. 49 N. Y. 86, 88 (1872); Lamb W

State, (7 M d 524,533,10 A. 208(1887)

4 The englisn statutory 1aw . ENGland's first criminal

abortion statute, Lord Ellcnborough's Act, 43 cco. 3. C.
58, came in 1S03. It made abortion of a quick fetus, § 1,
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a capital crime, but in § 2 it provided ["**168] lesser
penalties for the felony of abortion before quickening, and
thus preserved the "quickening" distinction. This contrast
was continued in the general revision of 1828, 9cco. 4.
c. 31, § 13 It disappeared, however, together with the
death penalty, in 1837, 7 Will. 4.. 1Vicl., c. 85, § 6, and
did not reappear in the Offenses Against the Person Act
of 1861,24 & 25 Viet,, c. 100, § 59, that formed the core
of English anti-abortion law until the liberalizing reforms
of 1967. In 1929, the Infant Life (Preservation) Act, 19 &
20 ceo. 5, c. 34, came into being. Its emphasis was upon
the destruction of "the life of [**719] a chi'd capable
of being bom alive.” It made awillful act performed with
the necessary intent a felony. It contained a proviso that
one was not lo be [*137] found guilty of the offense
"unless it is proved that the act which caused the death of
the child was not done in good faith for the purpose only
of preserving the life of the mother."

A seemingly notable development in the English law
was the case Of & e x V.Bourne, [1939] | K. B. 687 This
case apparently answered in the affirmative the question
whether an abortion necessary to preserve the life of the
pregnant woman was excepted from the criminal penal-
ties of the I1S61 Act. In his instructions to thejury, Judge
Macnaghtcn referred lo the 1929 Act, and observed that
that Act related to "the case where a child is killed by
a wilful act al the lime when it is being delivered in the
ordinary course of nature." 1a ., a1 s91. Me concluded that
the 1S61 Act's use of the word "unlawfully," imported the
same meaning expressed by the specific proviso in the
1929 Act, even though there was no mention of preserv-
ing the mother's life in the 1861 Art. He then construed
the phrase "preserving the life of the mother" broadly,
that is, "in a reasonable sense," lo include a serious and
permanent threat to the mother's nca1cn, and instructed
thejury to acquit Dr. Bourne if it found he had acted in a
good-faith belief that the abortion was necessary for this
purpose. .. at s93-s94. Thejury did acquit.

Recently, Parliament enacted anew abortion law. This
is the Abortion Act of 1967, 15& 16Eliz. 2, c. 87. The
Act permits a licensed physician to perform an abortion
where two other licensed physicians agree (a) "that the
continuance of the pregnancy would involve risk lo the
life of the pregnant woman, or of injury to the physical
or mental health of the pregnant woman or any existing
children of her family, greater than if the pugnancy were
terminated," or (b) "that there is a substantial risk thet
if the child were bom it would suffer from such physi-
cal or mental abnormalities as [*138] to be seriously
handicapped." The Act also provides that, in making this
determination, "account may be taken of the pregnant
woman's actual or reasonably foreseeable environment.”
It also permits a physician, without the concurrence of

others, lo terminate a pregnancy where he is of the good-
faith opinion that the abortion "is immediately necessary
to save the life or to prevent grave permanent injury lo the
physical or mental health of the pr.gnant woman."

5. theamerican 1aw . INthiscountry, the lawin effect

in all but a few States until mid-191h century was the pre-
existing English common law. Connecticut, the first Stale
to enact abortion legislation, adopted in 1821 that part
of Lord Ellcnborough's Act that related to a [***169]
woman "quick with child.” n29 The death |>cnalty wes
not imposed. Abortion before quickening was made a
crime in that State only in 1860. N30 In 1828, New York
enacted legislation n31 that, in two respects, was lo serve
as a model for early anti-abortion statutes. First, while
barring destruction of an unquickencd fetus as well as a
quick fetus, it made the former only a misdemeanor, but
the latter second-degree manslaughter. Second, it incor-
porated a concept of therapeutic abortion by providing
that an abortion was excused if it "shall have been nec-
essary to preserve the life of such mother, or shall have
been advised by two physicians to be necessary for such
purpose.” By 1840, whenTexas had received the common
law, n32only eight American States [*139] had [**720]
statutes dealing with abortion. n33 It was not until after the
War Between the States that legislation began generally
to replace the common law. Most of these initial statutes
dealt severely with abortion after quickening but were le-
nient with it before quickening. Most punished attempts
equally with completed abortions. While many statutes
included the exception for an abortion thought by one
or more physicians lo br nc-essary to save the mother's
life, that provision soon disappeared and the typical law
required that the procedure actually be necessary for that
purpose.

n29 Conn. Stat., Tit. 20, § 14 (1821).
n30 Conn. Pub. Acts, c. 71, § 1(1860).

n31 N. Y. Rev. Stat,, pt. 4,c. 1, Tit. 2, Art. 1, 8
9, p. 661, and Tit. 6. § 21, p. 694 (1829).

n32 Act of Jan. 20, 1840, § 1, set forth in .
H. Gammel, Laws of Texas 177-178 (1898); see
Grigsby VL Reib, 105 Tex. 597, 600,153 S. \Y. 1124,

1125(1913)

n33 The early statutes arc discussed in Quay
435-438. See also Ladcr 85-88; Stem 85-88; and
Means Il 375-376.

Gradually, in the middle and late 19lh century the
quickening distinction disappeared from the statutory law
of most Slates and the degree of the offense and the penal-
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lies were increased. By the end of the 1950's, a large ma-
jority of the jurisdictions banned abortion, however and
whenever performed, unless done lo save or preserve the
life of the mother. N34 The exceptions, Alabama and the
District of Columbia, permitted abortion to preserve the
mother's health. n35 Three Slates permitted abortions that
were not "unlawfully” performed or that were not "with-
out lawful justification," leaving interpretation of those
standards to the courts. n36 In [*140] the past several
years, however, a trend toward liberalization of abortion
statutes has resulted in adoption, by about one-third of
the States, of less stringent laws, most of them patterned
after the ALI Model Penal Code, § 230.3, n37 set forth as
Appendix [***170] B lo the opinion iNooc V. soiton,
post, P 205.

n34 Criminal abortion statutes in effect in the
States as of 1961, together with historical statu-
tory development and important judicial interpre-
tations of the state statutes, arc cited and quoted
in Quay 447-520. See Comment, A Survey of the
Present Statutory and Case Law on Abortion: The
Contradictions and the Problems, 1972 u. 1. ¢«
r 177, 179, classifying the abortion statutes and
listing 25 States as permitting abortion only if nec-
essary to save or preserve the mother’s life.

n35 Ala. Code, Tit. 14, § 9 (1958); D. C. Code
Ann. § 22-201 (1967).

n36 Mass. Gen. Laws Ann., c. 272, § 19(1970);
N. J. Slat. Ann. § 2A:87-1 (1969); Pa. Stat. Ann.,
Tit. 18, §§ 4718,4719 (1963).

n37 Fourteen States have adopted some form
of the ALI statute. See Ark. Stat. Ann. §§ 41-303
to 41-310 (Supp. 1971); Calif. Health & Safety
Code 88 25950-25955.5 (Supp. 1972); Colo. Rev.
Stat. Ann. 88 40-2-50 to 40-2-53 (Cum. Supp.
1967), Del. Code Ann., Tit. 24. 8§88 1790-1793
(Supp. 1972); Florida Law of Apr. 13, 1972, c.
72-196, 1972 Fla. Scss. Law Scrv., pp. 380-382;
Ga. Code 88 26-1201 to 26-1203 (1972); Kan.
Stat. Ann. § 21-3407 (Supp. 1971); Md. Ann.
Code, Art. 43, 88 137-139 (1971); Miss. Code
Ann. § 2223 (Supp. 1972); N. M. Slat. Ann. 88
40A-5-1 to 40A-5-3 (1972); N. C. Gen. Slat. $
14-45.1 (Supp. 1971); Ore. Rev. Stat. 88§ 435.405
to 435.495 (1971); S. C. Code Ann. 88 16-82 lo
16-89 (1962 and Supp. 1971); Va. Code Ann. §
18.1-62 to 18.1-62.3 (Supp. 1972). Mr. Justice
Clark described some of these Stales as having
"led the way." Religion. Morality, and Abortion:

A Constitutional Appraisal, 2 Loyola U. (L. A) L.
Rev. 1, 11 (1969).

By the end of 1970, four other States had re-
pealed criminal penalties for abortions performed
in early pregnancy by a licensed physician, sub-
ject lo stated procedural and health requirements.
Alnska Stat. § 11.15.060 (1970); Haw. Rev. Stat. §
453-16 (Supp. 1971); N. Y. Penal Code § 125.05,
subd. 3 (Supp. 1972-1973); Wash. Rev. Code §8§
9.02.060 to 9.02.080 (Supp. 1972). The precise
status of criminal abortion laws in some States is
made unclear by recent decisions in stale and fed-
eral courts striking down existing state laws, in
whole or in part.

It is thus apparent that al common law, at the time of
the adoption of our Constitution, and throughout the ma-
jor portion of the 10th century, abortion was viewed with
less disfavor than under most American statutes cuncntly
in effect. Phrasing it another way, a woman enjoyed a
substantially broader right lo terminate a pregnancy than
she docs in most States today. Al least with respect to
the early stage of pregnancy, [**721] and very possi-
bly without such a limitation, the opportunity [*141] to
make this choice was present in this country well into
the 19th century. Even later, the law continued for some
time to treat less punilivcly an abortion procured in early
pregnancy.

6. The position ofthe American M edical Association.

The anti-abortion mood prevalent in this country in the
late 19lh century was shared by the medical profession.
Indeed, the attitude of the profession may have played
a significant role in the enactment of stringent criminal
ahortion legislation during that period.

An AMA Committee on Criminal Abortion was ap-
pointed in May 1857. It presented its report, 12Trans.of
the Am. Med. Assn. 73-78 (1859), to the Twelfth Annual
Meeting. That report observed that the Committee had
been appointed lo investigate criminal abortion "with a
view to its general suppression.” It deplored abortion and
its frequency and it listed three causes of "this general
demoralization";

"The first of these causes is a wide-spread popular ig-
norance of the true character of the crime — abelief, even
among mothers themselves, that the foetus is not alive till
after the period of quickening,

"The second of the agents alluded to is the fact that the
profession themselves are frequently supposed careless of
foetal life. ...

"The third reason of the frightful extent of this crim ¢
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is found in the grave defects of our laws, both common
and statute, as regards the independent and actual exis-
tence of the child before birth, as a living being. These
errors, which are sufficient in most instances to prevent
conviction, arc based, and only based, upon mistaken and
exploded medical dogmas. With strange inconsistency,
the law fully acknowledges the foetus in utcro and its
inherent rights, for civil purposes; while personal’ and
as criminally affected, it fails to recognize it, [*142]
and lo its life as yet denies all protection." « .. at 75-
76. [**171] The Committee then offered, and the
Association adopted, resolutions protesting "against such
unwarrantable destruction of human life," calling upon
state legislatures to revise their abortion laws, and re-
questing the cooperation of state medical societies "in
pressing the subject." 14 .. at 28,78.

In 1871 along and vivid report was submitted by the
Committee on Criminal Abortion. It ended with the obser-
vation, "We had to deal with human life. In amatter of less
importance we could entertain no compromise. An hon-
est judge on the bench would call things by their proper
names. We could do no less." 22 Trans, of the Am. Med.
Assn. 258 (1S71). It proffered resolutions, adopted by the
Association, i« .. at 35-39, recommending, among other
things, that it "be unlawful and unprofessional for any
physician lo induce abortion or premature labor, without
the concurrent opinion of al least one respectable consult-
ing physician, and then always with aview to the safety of
the child — if that be possible," and calling "the attention
of the clergy of all denominations lo the perverted views
of morality entertained by a large class of females — aye,
and men also, on this important question.”

Except for periodic condemnation of the criminal
abortionist, no further formal AMA action look place
until 1967. In that year, the Committee on Human
Reproduction urged the adoption of a stated policy of
opposition to induced abortion, except when there is "doc-
umented medical evidence" of ailircal to the health or life
of the mother, or that the child “may be bom with in-
capacitating physical deformity or mental deficiency," or
that a pregnancy "resulting from legally established statu-
tory or forcible rape or incest may constitute a ilircal to
the mental or physical health of the [*143] patient," two
other physicians "chosen because of their recognized pro-
fessional competence have examined the patient and have
concurred inwriting, [**722] "and the procedure "is per-
formed in a hospital accredited by the Joint Commission
on Accreditation of Hospitals." The providing of medi-
cal information by physicians lo stale legislatures in their
consideration of legislation regarding therapeutic abor-
tion was "to be considered consistent with the principles
of ethics of the American Medical Association." This
recommendation was adopted by the House of Delegates.

Proceedings of the AMA House of Delegates 40-51 (June
1967).

In 1970, after the introduction of avariety of proposed
resolutions, and of a report from its Board of Trustees, a
reference committee noted "polarization of the medical
profession on this controversial issue"; division among
those who had testified; a difference of opinion among
AMA councils and committees; "the remarkable shift in
testimony" in six months, fell to be influenced "by the
rapid changes in state laws and by thejudicial decisions
which tend lo make abortion more freely available;" and a
feeling "that this trend will continue." On June 25.1970,
the House of Delegates adopted preambles and most of
the resolutions proposed by the reference committee. The
preambles emphasized "the best interests of the patient,”
"sound clinical judgment,” and "informed patient con-
sent," in contrast to "mere acquiescence lo the patient's
demand." The resolutions asserted that abortion is a med-
ical procedure that should be performed by a licensed
physician in an accredited [***172] hospital only after
consultation with two other physicians and in conformity
with slate law, and that no party to the procedure should be
required to violate personally held moral principles. n38
Proceedings [*144] of the AMA House of Delegates
220 (June 1970). The AMA Judicial Council rendered a
complementary opinion. n39

n38 "Whereas, Abortion, like any other medi-
cal procedure, should not be performed when con-
trary to the best interests of the patient since good
medical practice requires due consideration for the
patient's welfare and not mere acquiescence to the
patient's demand; and

"Whereas, The standards of sound clinical judg-
ment, which, together with informed patient con-
sent should be determinative according to the merits
of each individual case; therefore be it

“reso Lveo , That abortion is a medical pro-
cedure and should be performed only by a duly
licensed physician and surgeon in an accredited
hospital acting only after consultation with two
other physicians chosen because of their profes-
sional competency and in conformance with stan-
dards of good medical practice and the Medical
Practice Act of his State; and be it further

“reso Lveo . That no physician or other pro-
fessional personnel shall be compelled lo perform
any act which violates his good medical judgment.
Neither physician, hospital, nor hospital personnel
shall be required lo perform any act violative of
personally-held moral principles. In these circum-
stances good medical practice requires only that the
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physician or other professional personnel withdraw
from the ease so long as the withdrawal is consis-
tent with good medical practice." Proceedings of
the AMA House of Delegates 220 (June 1970).

n3." "The Principles of Medical Ethics of the
AMA a i not proliibit a physician from performing
an abort.on that is performed in accordance with
good medical practice and under circumstances that
do not violate the laws of the community in which
he practices.

"In the matter of abortions, as of any other
medical procedure, the Judicial Council becomes
involved whenever there is alleged violation of the
Principles of Medical Ethics as established by the
House of Delegates."

7. The position Public

association. IN October 1970, the Executive Board of the
APHA adopted Standards for Abortion Services. These
were five in number;

of the A merican

"a. Rapid and simple abortion referral must be readily
available through state and local public [*145] health
departments, medical societies, or other nonprofit organi-
zations.

"b. An important function of counseling should be to
simplify and expedite the provision of abortion services;
it should not delay the obtaining of these services.

" [**723] c. Psycliialric consultation should not be
mandatory. As in the ease of other specialized medical
services, psychiatric consultation should be sought for
definite indications and not on a routine basis.

"d. A wide range of individuals from appropriately
trained, sympathetic volunteers to highly skilled physi-
cians rr.ay qualify as abortion counselors.

"c. Contraception and/or sterilization should be
discussed with each abortion patient." Recommended
Standards for Abortion Services, 61 Am. J. Pub. Health
396(1971).

Among factors pertinent to life and health risks associated
with abortion were three that "arc recognized as impor-
tant”;

"a. the skill of the physician,

"b. the environment in which the abortion is per-
formed, and above all

" [*** 173] c. the duration of pregnancy, as determined
by uterine size and confirmed by menstrual history." 4 .

Health

at 397.

It was said that "a well-equipped hospital" offers more
protection "to cope svith unforeseen difficulties than an of-
fice or clinic without such resources. .. . The factor of
gestational age is of overriding importance.” Thus, it was
recommended that abortions in the second trimester and
early abortions in the presence of existing medical compli-
cations be performed in hospitals as inpatient procedures.
For pregnancies in the first trimester, [*346] abortion in
the hospital with or without overnight slay "is probably
the safest practice." An abortion in an extramural facility,
however, is an acceptable alternative "provided arrange-
ments exist in advance to admit patients promptly if un-
foreseen complications develop.” Standards for an abor-
tion facility svcrc listed. It was said that at present abor-
tions should be performed by physicians or osteopaths
who arc licensed to practice and who have "adequate
training." 1« .. al 39S.

8. The position ofthe Amencan Bar Association.
ils meeting in February 1972 the ABA | louse of Delegates
approved, with 17 opposing votes, the Uniform Abortion
Act that had been drafted and approved the preceding’
August by the Conference of Commissioners on Uniform
StaleLaws. ss a.5.4.3. 380 (1972) We set forth the Act
in full inthe margin. n40Thc [*147] Conference [**724]
has appended [***174] an enlightening Prefatory Note.
4l

n40 "UNIFORM ABORTION ACT

W hen

"SECTION 1

Authorized.)

[Abortion Defined;:

"(a) 'Abortion' means the termination of human
pregnancy with an intention other than to produce
a live birth or to remove a dead fetus.

"(b) An abortion may be performed in this slate
only if it is performed:

"(I) by a physician licensed to practice
medicine [or osteopathy] in this state or by aphysi-
cian practicing medicine [or osteopathy] in the em-
ploy of the government of the United States or of
this state, [and the abortion is performed [in the
physician's office or in a medical clinic, or] in a
hospital approved by the [Department of Health]
or operated by the United States, this state, or any
department, agency, or political subdivision of ei-
ther.] or by a female upon herself upon the advice
of the physician; and

"(2) within [20] weeks after the commence-
ment of the pregnancy [or after [20] weeks only
if the physician has reasonable cause to believe (i)

At
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there is a substantial risk that continuance of the
pregnancy would endanger the life of the mother or
would gravely impair the physical or mental health
of the mother, (ii) that the child would be bom
with grave physical or mental defect, or (iii) that
the pregnancy resulted from rape or incest, or illicit
intercourse with agirl under the age of 16 years].

"SECTION 2 (renaity.; Any person who per-
forms or procures an abortion other than authorized
by this Act is guilty of a [felony] and, upon con-
viction thereof, may be sentenced to pay a fine not
exceeding [S 1,000] or to imprisonment [in the state
penitentiary] not exceeding [5 years], or both.

"SECTION 3. (uniformity of interpretation ]
This Act shall be construed lo effectuate its general
purpose to make uniform the law with respect lo
the subject of this Act among those states which
enact it.

"SECTION 4. (Short Title.] This Act may be
cited as the Uniform Abortion Act.

"SECTION 5. [severanuity.] Ifany provision
of this Act or the application thereof to any per-
son or circumstance is held invalid, the invalidity
does not affect other provisions or applications of
this Act which can be given effect without the in-
valid provision or application, and to this end the
provisions of this Act are severable.

"SECTION 6. (repear.; The following acts and
parts of acts arc repealed:

(1)
(@

")

"SECTION 7. (Time o fTaking Effect.] Tliis Act
shall take effect-------------reeeeemeeav

1l "This Act is based largely upon the New
York abortion act following a review of the more
recent laws on abortion in several states and upon
recognition of a more liberal trend in laws on this
subject. Recognition was given also to the several
decisions in stale and federal courts which show a
further trend toward liberalization of abortion laws,
especially during the first trimester of pregnancy.

"Recognizing that a number of problems ap-
peared in New York, a shorter time period for 'un-
limited' abortions was advisable. The time period
was bracketed to permit the various slates lo insert
a figure more in keeping with the different condi-

tions that might exist among the states. Likewise,
the language limiting the place or places in which
abortions may be performed was also bracketed to
account for different conditions among the states.
In addition, limitations on abortions after the initial
'unlimited’ period were placed in brackets so that
individual states may adopt all or any of these rea-
sons, or place further restrictions upon abortions
after the initial period.

"This Act does not contain any provision relat-
ing lo medical review committees or prohibitions
against sanctions imposed upon medical personnel
refusing to participate in abortions because of re-
ligious or other similar reasons, or the like. Such
provisions, while related, do not directly pertain to
when, where, or by whom abortions may be per-
formed; however, the Act is not drafted lo exclude
such a provision by a state wishing lo enact the
same."

Vil

Three reasons have been advanced lo explain histori-
cally the enactment of criminal abortion laws in the 19th
century and tojustify their continued existence.

[*148] It has been argued occasionally that these
laws were the product of a Victorian social concern lo
discourage illicit sexual conduct. Texas, however, docs
not advance tliis justification in the present case, and it
appears that no court or commentator has taken the ar-
gument seriously. n42 The appellants and . » i contend,
moreover, that this is not a proper state purpose at all and
suggest that, if it were, the Texas statutes arc overbroad
in protecting it since the law fails to distinguish between
married and unwed mothers.

42 Sec, for example, KIVCA V. kugicr, 342
FSupp. 1045, 1074 (N. 3. 1972); Abele V. Aarkic,
342 F.Supp. 800, 805-806 (Conn. 1g7z>(Newman,
J., concurring in result), appeal docketed. No. 72-
56, w aisingliam V. state, 250 so. 2d 857, 863
(Ervin, J., concurring) (Fla. 1971); state V.o caicke.
43 N.J. L S6, 90(1881); Means |l 381-382.

A second reason is concerned with abortion as a
medical procedure. When most criminal abortion laws
were first enacted, the procedure was a hazardous one
for the woman. n43 This was particularly true prior tothe
[*149] development of antisepsis. Antiseptic techniques,
of course, were based on discoveries by Lister, Pasteur,
und others first announced in 1867, but were not generally
accepted and employed until about the turn of the century.
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Abortion mortality was high. Even after 1900, and per-
haps until as late as the development of antibiotics in the
1940's, standard modem techniques such as dilation and
curettage were not nearly so safe as they arc today. Thus,
it has been argued that a Stale's real concern in enacting a
criminal abortion law was to protect the pregnant woman,
that is, to restrain her from submitting lo a procedure that
placed her life in serious jeopardy.

43 See C. Haagcnscn & W. Lloyd, A Hundred
Years of Medicine 19 (1943).

1***1R11] [***IIR12] [***IIR13] [*+*1IR14]
Modem [**725] medical techniques have altered this
situation. Appellants and various = . : refer to medical
data indicating that abortion in early pregnancy, that is,
prior to the end of the first trimester, although [***175]
not without its risk, is now relatively safe. Mortality rates
for women undergoing early abortions, where the pro-
cedure is legal, appear to be as low as or lower than the
rales for normal childbirth. n44 Consequently, any interest
of the Stale in protecting the woman from an inherently
hazardous procedure, except when it would be equally
dangerous for her to forgo it, has largely disappeared. Of
course, important state interests in the areas of health and
medical standards do remain. [*150] The State has a le-
gitimate interest in seeing to it that abortion, like any other
medical procedure, is performed under circumstances that
insure maximum safety for the patient. This interest obvi-
ously extends at least to the performing physician and his
staff, to the facilities involved, to the availability of after-
care, and to adequate provision for any complication or
emergency that might arise. The prevalence of high mor-
tality rales at illegal "abortion mills" strengthens, rather
than weakens, the Slate's interest in regulating the con-
ditions under which abortions arc performed. Moreover,
the risk lo the woman increases as her pregnancy contin-
ues. Thus, the State retains adefinite interest in protecting
the woman's own health and safely when an abortion is

proposed at a late stage of pregnancy.

n44 Potts, Postconccplive Control of Fertility,
8 Intl J. or G. & O. 957, 967 (1970) (England
and Wales); Abortion Mortality, 20 Morbidity and
Mortality 20S, 209 (June 12, 1971) (U.S. Dept,
of HEW, Public Health Service) (New York City);
Tietzc, United States: Therapeutic Abortions,
1963-1968, 59 Studies in Family Planning 5, 7
(1970); Tictzc, Mortality with Contraception and
Induced Abortion, 45 Studies in Family Planning
6 (1969) (Japan, Czechoslovakia, Hungary); Ticlze

& Lchfcldt, Legal Abortion in Eastern Europe, 175
J.A.M.A. 1149, 1152 (april 1961). Other sources
are discussed in Ladcr 17-23.

The third reason is the State's interest — some plirasc
it in terms of duly — in protecting prenatal life. Some of
the argument for thisjustification rests on the theory thet a
new human life is present from the moment of conception.
45 The State's interest and general obligation to protect
life then extends, it is argued, to prenatal life. Only when
the life of the pregnant mother herselfis al stake, balanced
against the life she carries within her, should the interest
of the embryo or fetus not prevail. Logically, of course, a
legitimate state interest in this area need not stand or fall
on acceptance of the belief that life begins at conception
or at some other point prior to live birth. In assessing the
State's interest, recognition may be given to the less rigid
claim that as long as at least p o tentiar life is involved,
the State may assert interests beyond the protection of the
pregnant woman alone.

45 Sec Briefofa » icu s National Right lo Life
Committee; R. Drinan, The Inviolability of the
Right to Be Bom. in Abortion and the Law 107 (D.
Smith ed. 1967); Louiscll, Abortion, The Practice
of Medicine and the Due Process of Law, 16 uv. c.
L A. L Rev. 233 (19609); Noonan 1

[*151] Parties challenging stale abortion laws have
sharply disputed in some courts the contention that a pur-
pose of these laws, when enacted, was lo protect prenatal
life. 46 Pointing to the absence of legislative history
to support the contention, they claim that most stale laws
were designed solely to protect the woman. Because med-
ical advances have lessened this concern, at least with
respect to abortion in early pregnancy, they argue that
with respect [***176] to such abortions the laws can no
longer be justified by any state interest. There is some
scholarly support for this view of original purpose. rd7
The few stale courts [**726] called upon lo interpret
their laws in the late 19th and early 20th centuries did
focus on the State's interest in protecting the woman's
health rather than in preserving the embryo and fetus.
48 Proponents of this view point out that in many States,
including Texas, n49 by statute or judicial interpretation,
the pregnant woman her. ;If could not be prosecuted for
self-abortion or for cooperating in an abortion performed
upon her by another. n50 They claim that adoption of
the "quickening" distinction through received common
[*152] law and state statutes tacitly recognizes the greater
health hazards inherent in late abortion and impliedly re-
pudiates the theory that life begins al conception.
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n468ee,c g..Abcle VuM arklc, 342 F.Supp. 800
(Conn. 1972), appeal docketed. No. 72-56.

n47 See discussions in Means land Means |l.

n488ec,c.g .state VuM urpliy, 27 N.J. L 112,

114 (1858).

MQWatson V. state, 9 Tex. App. 237, 244-245
(1880); Moore VSlate, 37 Tex. Cr. R. 552, 561, 40
S W. 287, 290 (1897); Shaw VSlale, 73 Tex Cr
R. 337, 339, 165 S W. 930, 931 (1914); Fondrcn
VSlale, 74 Tex Cr. R. 552, 557, 169 S W. 411,
414 (1914); Gray V. state, 7775x, Cr. R. 221, 229,
178 s. V337, 341 (1915). Tlicrc is no immunity
in Texas for the father who is not married to the
MOther. hammett V. state, 84 Tex. cr. R. 635, 209
s IV. 661 (1919); Thompson V. state (Ct Crim.
App. Tex. 1971), appeal docketed, No. 71-1200.

NS0 See smith V. state, 33 Me. at 55; Iin re
Vince, 2 N. J. 443, 450, 67 A 2d 141, 144 (1949).
A short discussion of the modem law on this issue
is contained in the Comment to the ALI's Model
Penal Code § 207.11, at 158 and nn. 35-37 (Tent.
Draft No. 9, 1959).

It is with these interests, and the weight to be attached
to them, that this case is concerned.

VIl

[***IIR15] [***HR1G] [***11R17] The Constitution
docs not explicitly mention any right of privacy. In aline
of decisions, however, going back perhaps as faras v n o n
Pacific R Co V.Bolsford,141 U .S 250, 251 (1891),ﬂ”e
Court has recognized that a right of personal privacy, or
a guarantee of certain areas or zones of privacy, docs
exist under the Constitution. In varying contexts, the
Court or individual Justices have, indeed, found at least
the roots of that right in the First Amendment, stan ey
V. Georgia, 394 U.S. 557, 564 (1969); in the Fourth
and Fifth Amendments, Terry V. Ohio, 392 U.S. 1, 8 -9
(1968), Katz v. United States, 389 U.S. 347, 350 (1967),
Boyd V. United States, 116 U.S. 616 (1556), SEBCo Im stcad
V. United States, 277 U.S. 438, 478 (1928) (Brandcis,
J., dissenting); in the penumbras of the Bill of Rights,
Griswold V. Connecticut, 381 U.s., at 484-485; IN the
Ninth Amendment, i« . o« 4 ss (Goldberg, J., concurring);
or in the concept of liberty guaranteed by the first section
of the Fourteenth Amendment, SeC m eyer V. nebraska,
262 U.S. 390. 399(1923) These decisions make it dear
that only personal rights that can be deemed "fundamen-
tal" or "implicit in the concept of ordered liberty," ¢z ik o

V. connecticut, 302 U.S. 319, 325(1937), arc included in
tliis guarantee of personal privacy. They also make it clear
that the right has some extension to activities [***177]
relating to marriage, toving V. virginia, ass u.s. 1, 12
(1967); procreation,Sk.nner V. Oklahoma, 316 U.S. 535,
541.542 (1942); COntraceptiOn, Eiscnstadt V. Baird, 405
U.S., at453-454; id., at 460, 463-465 [*153] (WH|TE,
J., concurring in result); family relationships, ¢ rince V.
M assachusetts, 321 U.S. 155, 166 (1944); and child rear-
ing and education. ricrce v. society ot [**727] sisters,

268 U.S. 510, 535 (1925), Meyer V.Nebraska, supra.

[***ITR18] This right of privacy, whether it be founded
in the Fourteenth Amendment’s concept of personal lib-
erty and restrictions upon stale action, as we feel itis, or, as
the District Court determined, in the Ninth Amendment's
reservation of rights to the people, is broad enough to en-
compass a woman's decision whether or not to terminate
her pregnancy. The detriment that the State would impose
upon the pregnant woman by denying this choice alto-
gether is apparent. Specific and direct harm medically
diagnosablc even in early pregnancy may be involved.
Maternity, or additional offspring, may force upon the
woman a distressful life and future. Psychological harm
may be imminent. Mental and physical health may be
taxed by child care. There is also the distress, for all
concerned, associated with the unwanted child, and there
is the problem of bringing a child into a family already
unable, psychologically and otherwise, to care Torit. In
other cases, as in this one, the additional difficulties and
continuing stigma of unwed motherhood may be involved.
All these arc factors the woman and her responsible physi-
cian necessarily will consider in consultation.

[***HR19] [***HR20] [**11R21] [***IIR22A]
[***HR23] [***11R24] On the basis of elements
such as these, appellant and some = » i argue that the
woman's right is absolute and that she is entitled to ter-
minate her pregnancy at whatever lime, in whatever way,
and for whatever reason she alone chooses. With this we
do not agree. Appellant's arguments that Texas cither has
no valid interest at all in regulating the abortion decision,
or no interest strong enough to support any limitation
upon the woman's sole determination, arc unpersuasivc.
The [*154] Court's decisions recognizing aright of pri-
vacy also acknowledge that some state regulation in areas
protected by that right is appropriate. As noted above,
a State may properly assert important interests in safe-
guarding health, in maintaining medical standards, and
in protecting potential life. At some point in pregnancy,
these respective interests become sufficiently compelling
lo sustain regulation of the factors that govern the abortion
decision. Tire privacy right involved, therefore, cannot be
said lo be absolute. In fact, it is not clear lo us that the
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claim asserted by some . » i« that one has an unlimited
right to do with one's body as one pleases bears a close
relationship to the right of privacy previously articulated
in the Court's decisions. The Court has refused to recog-
nize an unlimited right of this kind in the past. sacobson
V.M assachusetts, 197 U.S. 11 (1905) (vaccination); Buck
V.Bell, 274 U.S. 200(1927) (Sterilization).

\We, therefore, conclude that the right of personal pri-
vacy includes the abortion decision, but that this right is
not unqualified and must be [***17S] considered against
important state interests in regulation.

Wt note that those federal and state courts that have
recently considered abortion law challenges have reached
the same conclusion. A majority, in addition to the
District Court in the present case, have held state laws
unconstitutional, al least in part, because of vagueness or
because of ovcrbreadth and abridgment of rights. ascic
V. Markle, 342 F.Supp. SO0 (Conn. 1972), appeal dock-
eted, No. 72'56;Ahelc V.M arkle, 351 F.supp. 224 (Conn.
1972), appeal docketed. No. 72-730; 0 oc v. soiton, 319
Fsupp. 1048 (ND ca. 1970), appeal decided today, o s:.
p. 179;Doc V.scott, 321 F.supp. 1385 (N D 111 1971), afp-
pCld dOCketed, NO. 70-105; poe VM cngtiini, 339 F.supp.
986 (Kan. 1972); YW CA V.Kuglcr, 342 F.Supp. 1048 (NJ
1972);, Babbitzv. M cCann. [*155] 310F.Supp. 293 (ED
IWi. 1970), appeal dismiSSGd,4oo U.S. 1 (1970); People
\/.Bc\ous‘ 71 Cal 2d 954, 458 P 2d 194 (1969), Cert,
denied,397 U.s. 915 (1970); state V.Barquct, 262 So. 2d

43) (Fla. 1972).

Others have sustained state statutes. crossen V.
Attorney General, 344 F.Supp. 557 [**728] (ED Ky
1972), appeal docketed, NO. 72-256; rosen V.Louisiana
State Board of M edical Examiners, 318 F.Supp. 1217
(ED La. 1970), appeal docketed, No. 70-42, corkcy V.
Edwards, 322 F.Supp. 1248 (W DN C1971), appealdock—
eted, No. 71-92, steinberg V. Brown, 321 F.Supp. 741
(ND Ohio 1970); Doe V.Rampton (Utah 1971), appeal
docketed, No. 71-5666, cheancy V.state, Ind . 285
N E.2d 265 (1972);Spears V.State, 257 So. 2d S76 (M iss.

1972); State V.Munson. 86 s D 663, 201 N. Ik2d 123

(1972), appeal docketed, No. 72-631.

Although the results arc divided, most of these courts
have agreed that the right of privacy, however based, is
bro.td enough to cover the abortion decision; that the right,
nonetheless, is not absolute and is subject to some lim-
itations; and that at some point the state interests as to
protection of health, medical standards, and prenatal life,
become dominant. Wc agree with this approach.

[***IIR25] Whnere certain "fundamental rights" arc in-
volved, the Court has held that regulation limiting these
rights may be justified only by a "compelling stale in-

terest,"Kram er V. Union Free School District, 395 U.S.
621, 627(1969); Shapiro VuThompson, 394 U.S. 618, 634
(1969), Shcrbert v. Venter, 374 U.S. 39S, 406 (1963), al"d
that legislative enactments must be narrowly drawn to ex-
press only the legitimate slate interests at slake. c risw o 1a
V.connecticut, 381 U .S., at 485; Apthckcrv. ‘ccrctary of
State, 378 U .S 500, 508 (1964); Cantwellv. Connecticut,
310 U.s. 296, 307-308(1940): SEC [*156] Eiscnstadtv
Baird, 405 U.S., at460, 463-464 (WH|TE,J.. concurring
in result).

In the recent abortion cases, cited above, courts have
recognized these principles. Those striking down state
laws have generally scrutinized the State's interests in pro-
tecting health and potential life, and have concluded that
neither interest justified broad limitations on the [***179]
reasons for which a physician and his pregnant patient
might decide that she should have an abortion in the early
stages of pregnancy. Courts sustaining stale laws have
held that the Slate's determinations to protect health or
prenatal life arc dominant and constitutionally justifiable.

1X

The District Court held that the appellee failed to
meet his burden of demonstrating that the Texas statute's
infringement upon Roc's rights was necessary to sup-
port a compelling stale interest, and that, although the
appellee presented "several compelling justifications for
state presence in the area of abortions," the statutes out-
stripped these justifications and swept "far beyond any
areas of compelling slate interest." s 14 ¢ supp.. at 1222-
1223, Appellant and appellee both contest that holding.
Appellant, as has been indicated, claims an absolute right
that bars any state imposition of criminal penalties in the
area. Appellee argues that the State's determination to
recognize and protect prenatal life from and after con-
ception constitutes a compelling slate interest. As noted
above, wc do not agree fully with either formulation.

A. Tire appellee and certain . » ic: argue that the fe-
tus is a "person” within the language and meaning of the
Fourteenth Amendment. In support of this, they outline al
length and in detail the well-known facts of fetal devel-
opment. If this suggestion of personhood is established,
the appellant's case, of course, collapses, [*157] for the
fetus' right to life would then be guaranteed specifically
by the Amendment. The appellant conceded as much on
reargumcnt. n510n the other hand, the appellee conceded
on reargumcnt n52 that no case could be cited [**729]
that holds that a fetus is a person within the meaning of
the Fourteenth Amendment.

n51 Tr. of Oral Rearg. 20-21.

n52 Tr. of Oral Rearg. 24.
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The Constitution does not define "person” in so many
words. Section 1of the Fourteenth Amendment contains
titree references to "person.” The first, in defining "citi-
zens," speaks of "persons bom or naturalized in the United
States." The word also appears both in the Due Process
Clause and in the Equal Protection Clause. "Person" is
used in other places in the Constitution: in the listing
of qualifications for Representatives and Senators, Art. |,
8§82, cl. 2, and § 3, cl. 3; in the Apportionment Clause,
Art. 1, 8 2, cl. 3; n53 in the Migration and Importation
provision, Art. I, 8 9, cl. 1; in the Emolument Clause,
Art. I, 89, cl. 8; in the Electors provisions, Art. I, § 1,
cl. 2, and the superseded cl. 3; in the provision outlining
qualifications for the office of President, Art. II, § 1, cl.
5; in the Extradition provisions, Art. 1V, § 2, cl. 2, and
the superseded Fugitive Slave Clause 3; and in the Fifth,
Twelfth, and Twenty-second Amendments, as well as in
88 2 and 3 of the Fourteenth Amendment. But in nearly
all these instances, the use of the word is such that it has
application only postnalally. None indicates, with any
assurance, that it has any possible pre-natal application,
n54

n53 We are not aware that in the taking of any
census under tliis clause, a fetus has ever been
counted.

n54 When Texas urges that a fetus is entitled
lo Fourteenth Amendment protection as a person,
it faces a dilemma. Neither in Texas nor in any
other Slate arc all abortions prohibited. Despite
broad proscription, anexception always exists. The
exception contained in Art. 1196, for an abortion
procured or attempted by medical advice for the
purpose of saving the life of the mother, is typical.
But if the fetus is a person who is not to be de-
prived of life without due process of law, and if the
mother's condition is the sole determinant, does not
the Texas exception appear to be out of line with
the Amendment's command?

There arc other inconsistencies between
Fourteenth Amendment status and the typical abor-
tion statute. It has already been pointed out, n. 49,
supra, that inTexas the woman is not aprincipal or
an accomplice with respect to an abortion upon her.
If the fetus is a person, why is the woman nct a prin-
cipal or an accomplice? Further, the penalty for
criminal abortion specified by Art. 1195 is signif-
icantly less than the maximum penally for murder
prescribed by Art. 1257 of the Texas Penal Code. If
the fetus is a person, may the penalties be different?

[*158] [***180]

[***1IR26] All this, together with our observation,
supra, that throughout the major portion of the 19th cen-
tury prevailing legal abortion practices were far freer than
they are today, persuades us that the word "person," as
used in the Fourteenth Amendment, does not include the
unborn. nN55 This is in accord with the results reached
in those few cases where the issue has been squarely
presented. M cGaney V. Magcc-W omcns Hospital, 340
F.Supp. 751 (\VD Pa. 1972); Byrn ViNew York City Health
éHosp\lals Corp.. 31 N. Y. 2d 194, 286 N. E. 2d s87
(1972), appeal docketed, No. 72-434; avcic V.wmarkic,
351 F.Supp. 224 (Conn. 1972), appeal dOCketed, No. 72-
730. Cf. chcancy V. state, Ind.,at , 285 N. E. Zd,
at270,M ontana v. Rogers. 278 F.2d 68, 72 (CA7 1960),
affdsubnoin. Montana V.Kennedy, 366 U.5S.30S(J961);
Keeler Vsuperlor Court, 2 Cal. 3d 619, 470 P. 2d 617
(1970); State \/.chklnscn‘ 28 [*159] O hio St. 2d 65, 275
N.E.2d599(1971) Indeed, ourdecisioninu nited states
V, Vuitech, 402 U.s. 62(1971), inferentially is to the same
effect, for we there would not have indulged in statutory
interpretation favorable to abortion in specified circum-
stances if the necessary consequence wes the [**730]
termination of life entitled to Fourteenth Amendment pro-
tection.

n55 Cf. the Wisconsin abortion statute, defin-
ing "unborn child" to mean "a human being from
the lime of conception until it is bom alive," Wis.
Slat. § 940.04 (6) (1969), and the new Connecticut
statute. Pub. Act No. 1(May 1972 special session),
declaring it to be the public policy of the Stale and
the legislative intent "to protect and preserve human
life from the moment of conception.”

This conclusion, however, docs not of itself fully an-
swer the contentions raised by Texas, and sve pass on to
other considerations.

[***HR27] B. The pregnant woman cannot be isolated
in her privacy. She carries an embryo and, later, a fetus,
if one accepts the medical definitions of the developing
young in the human uterus. Sec Dorland's lllustrated
Medical Dictionary 478-479, 547 (24th ed. 1965). The
situation therefore is inherently different from marital inti-
macy, or bedroom possession of obscene material, or mar-
riage, or procreation, or education, with which e iscnstaa:
and Griswold, Stanley, Loving, Skinner, and Pierce and
v eyer Were respectively concerned. As we have inti-
mated above, it is reasonable and appropriate for a State
to decide that at some point in time ancther interest, that
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of health of the mother or that of potential human life,
heeomcs significantly involved. The woman's privacy is
no longer sole and any right of privacy she possesses must
be measured accordingly.

Texas urges that, apart from the Fourteenth
Amendment, life begins [***181] al conception and
is present throughout pregnancy, and that, therefore, the
rratc has a compelling interest in protecting that life from
and after conception. Wc need not resolve the difficult
question of when life begins. When those trained in the
respective disciplines of medicine, philosophy, and theol-
ogy arc unable to arrive at any consensus, thejudiciary, at
this point in the de ,'elopment of man's knowledge, is not
in a position to speculate as to the answer.

[*160] It should be sufficient to note briefly the wide
divergence of thinking on this most sensitive and difficult
question. There has always been strong support for the
view that life docs not begin until live birth. This was
the belief of the Stoics. n56 It appears to be the predom-
inant, though not the unanimous, attitude of the Jewish
faith. n57 It may be taken to represent also the position
of a large segment of the Protestant community, insofar
as that can be ascertained; organized groups that have
taken a formal position on the abortion issue have gener-
ally regarded abortion as a matter for the conscience of
the individual and her family. n58 As wc have noted, the
common law found greater significance in quickening.
Physicians and their scientific colleagues have regarded
that event with less interest and have tended to focus ei-
ther upon conception, upon live birln, or upon the interim
point at which the fetus becomes "viable," that is, po-
tentially able to live outside the mother's womb, albeit
whh artificial aid. n59 Viability is usually placed at about
seven months (28 weeks) but may occur earlier, even at
24 weeks. NQOThe Aristotelian theory of "mediate anima-
tion," that held sway throughout the Middle Ages and the
Renaissance in Europe, continued to be official Roman
Catholic dogma until the 19th century, despite opposition
lo this "cnsoulment” theory from those in the Church who
would recognize the existence of life from [*161] the
moment of conception. N61 The latter is now, of course,
the official belief of the Catholic Church. As one briefam -
icus discloses, this is a view strongly held by many non-
Calholics as well, and by many physicians. Substantial
[**731] problems for precise definition of this view are
posed, however, by new cmbryological data that purport
;0 indicate that conception is a"process” over time, rather
than an event, and by new medical techniques such as
menstrual extraction, the "morning-after” pill, implanta-
tion of embryos, artificial insemination, and even artificial
wombs. n62

n56 Edclstcin 16.

n57 Ladcr 97-99; D. Feldman, Birth Control in
Jewish Law 251-294 (1968). For a stricter view,
see 1 Jakobovits, Jewish Views on Abortion, in
Abortion and the Law 124 (D. Smith cd. 1967).

n58 Amicus Brief for the American Ethical
Union ctal. For the position of the National Council
of Churches and of other denominations, see Lader
99-101.

n59 L. Heilman & J. Pritchard, Williams
Obstetrics 493 (14th cd, 1971); Dorland's
lllustrated Medical Dictionary 1689 (24th cd.
1965).

u60 Heilman & Pritchard, sup . N. 59, al 493.

n6l For discussions of the development of
the Roman Catholic position, see D. Callahan,
Abortion: Law, Choice, and Morality 409-447
(1970); Noonan 1

n62 See Brodie, The New Biology and the
Prenatal Chlld, 9, fam ily L 391, 397 (1970);
Gorncy, The New Biology and the Future of
Man, 15 U. C. L A. L. Rev. 273 (1968); Note,
Criminal Law — Abortion — The "Morning-After
Pill' and Other Pre-Implantation Birth-Control
Methods and the LaW,Ae Ore. L Rev.211 (1967);
G. Taylor, The Biological Time Bomb 32 (1968); A.
Rosenfcld, The Second Genesis 138-139 (1969);
Smith, Through a Test Tube Darkly: Atrtificial
Insemination and the Law, 67 micn. « rev. 127
(1968): Note, Artificial Insemination and the Law,

196S U. 111. L F. 203.

[***182] In areas other than criminal abortion, the
law has been reluctant lo endorse any theory that life, as
we recognize it, begins before live birth or to accord legal
rights to the unborn except in narrowly defined situations
and except when the rights arc contingent upon live birth.
For example, the traditional rule of tori law denied recov-
ery for prenatal injuries even though the child was bom
alive. n63 That rule has been changed in almost every
jurisdiction. In most Slates, recovery is said lobe permit-
ted only if the fetus was viable, or at least quick, when
the injuries were sustained, though few [*162] courts
have squarely so held. n64 In a recent development, gern-
erally opposed by the commentators, some States permit
the parents of a stillborn child to maintain an action for
wrongful death because of prenatal injuries. n65 Such
an action, however, would appear to be one to vindicate
the parents' interest and is thus consistent with the view
that the fetus, at most, represents only the potentiality
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of life. Similarly, unborn children have been recognized
as acquiring rights or interests by way of inheritance or
other devolution of property, and have been represented
by guardians . « ite m . N6G Perfection of the interests in-
volved, again, has generally been contingent upon live
birth. In short, the unborn have never been recognized in
the law as persons in the whole sense.

n63 W. Prosser, The Law of Torts 335-338 (4th
ed. 1971); 2 F. Harper = F James, The Law of
Torts 1028-1031 (1956); Note, 63 Harv. 1 rev

173 (1949).

n64 See cases cited in Prosser, supra, N 63, a
336-338; Annotation, Action for Death of Unborn

Chi|d|15A L R. 3d 992 (1967).

n65 Pmsser, supra. N 63, at 338; Note, The
Law and tnc Unbom Child: The Legal and Logical
Inconsistencies,4 6 Notre Dame Law. 349, 354-360

(1971).

n66 Louiscll, Abortion, The Practice of
Medicine and the Due Process of Law, 16 u. ¢
LA . L Rev. 233, 235238 (1969); NOIE. 56 10w a
L Rev. 994, 999-1000 (1971); Note,TheLawar‘d
the UnbomChiId,aa Notre Dame Law. 349, 351 -

354(1971).

X

[***1IR22B] [***HR2S] In view of all this, wc do
not agree that, by adopting one theory of life, Texas may
override the rights of the pregnant woman that arc at slake.
We repeat, however, that the State docs have an impor-
tant and legitimate interest in preserving and protecting
the health of the pregnant woman, whether she be a res-
ident of the State or a nonresident who seeks medical
consultation and treatment there, and that it has still o« -
other important and legitimate interest in protecting the
potentiality of human life. These interests arc separate
and distinct. Each grows in substantiality as the woman
approaches [*163] termand, al a point during pregnancy,
each becomes "compelling.”

[**111129] [***1IR30A] With respect lo the State's
important and legitimate interest in the health of the
mother, the "compelling” point, in the light of present
medical knowledge, is at approximately the end of the
first trimester. This is so because of the now-cstablishcd
medical [**732] fad, referred to above at 149, that until
the end of the first trimester mortality in abortion may be
less than mortality in normal childbirth. It follows that,
from and after this point, aStale may regulate the abortion
procedure to the extent that the regulation reasonably re-

lates to the preservation and protection of maternal health.
Examples of permissible [***183] stale regulation in this
areaare requirements as to the qualifications of the person
who is to perform the abortion; as to the licensure of that
person; as to the facility in which the procedure is to be
performed, that is, whether it must be a hospital or may be
aclinic or some other place of less-than-hospital status;
as to the licensing of the facility; and the like.

[***IIR31A] Tliis means, on the other hand, that, for
the period of pregnancy prior to this "compelling” point,
the attending physician, in consultation with his patient,
is free lo determine, without regulation by the Stale, that,
in his medical judgment, the patient's pregnancy should
be terminated. If that decision is reached, the judgment
may be effectuated by an abortion free of in‘crfcrence by
the State.

[***IIR32A] [***IIR33A] With respect to the Stale’s
important and legitimate interest in potential life, the
"compelling” point is at viability. This is so because
the fetus then presumably has the capability of mean-
ingful life outside the mother's womb. Stale regulation
protective of fetal life after viability thus has both logi-
cal and biological justifications. If the State is interested
in protecting fetal life after viability, it may go so far as
to proscribe abortion [*164] during that period, except
svhen it is necessary to preserve the life or health of the
mother.

[**111134] Measured against these standards, Art. 1196
of the Texas Penal Code, in restricting legal abortions lo
those "procured or attempted by medical advice for the
purpose of saving the life of the mother," sweeps too
broadly. The statute makes no distinction between abor-
tions performed early in pregnancy and those performed
later, and it limits to asingle reason, "saving" the mother's
life, the legal justification for the procedure. The statute,
therefore, cannot survive the constitutional attack made
upon it here.

This conclusion makes it unnecessary for us to con-
sider the additional challenge lo the Texas statute asserted
on grounds of vagueness. SeC u nited states V. vuitch, 402

Uu.s., at 67-72.

Xl

[***1IR30B] [***I1R31B] [***11R32B]
[***1IR33B] [***HR35] [***I1R36] To summarize
and to repeat;

1 A state criminal abortion statute of the current Texas

type, that excepts from criminality only aiircsaving Pro-
cedure on behalf of the mother, without regard to prcg-
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nancy singe and without recognition of the other interests
involved, is violative of (lie Due Process Clause of the
Fourteenth Amendment.

(a) For the stage prior to approximately the end of
the first trimester, the abortion decision and its effectua-
tion must be left to the medical judgment of the pregnant
woman's attending physician.

(b) For the stage subsequent to approximately the end
of the first trimester, the State, in promoting its interest in
the health of the mother, may, if it chooses, regulate the
abortion procedure in ways that arc reasonably related to
maternal health.

(c) For the stage subsequent to viability, the State in
promoting its interest in the potentiality of human life
(*165J may, if it chooses, regulate, and even proscribe,
abortion except where it is necessary, in appropriate med-
ical judgment, for the preservation [***184] of the life
or health of the mother.

2. The State may define the term "physician," as it has

been employed in the preceding paragraphs of this Part
X1 of this opinion, to mean only a physician currently
licensed by the [**733] State, and may proscribe any
abortion by a person who is not a physician as so defined.

INboe V.soiton, post, P. 179, procedural require-
ments contained in one of the modem abortion statutes
arc considered. That opinion and this one, of course, arc
to be read together. n67

n67 Neither in Ihic opinion Norino o c V. soiton,
post. P 179. do we discuss the father's rights, if any
exist in the constitutional context, in the abortion
decision. No paternal right has been asserted in
either of the eases, and the Texas and the Georgia
statutes on their face take no cognizance of the fa-
ther. We arc aware that some statutes recognize the
father under certain circumstances. North Carolina,
for example, N. C. Gen. Stat. § 14-45.1 (Supp.
1971), requires written permission for the abortion
from the husband when the woman is a married
minor, that is, when she is less than 18 years of
ajde, 21 N.C.A. G.489(1971); if the woman is an
unmarried minor, written permission from the par-
ents is required. Wc need not now decide whether
provisions of this kind arc constitutional.

Tliis holding, wc feel, is consistent with the rela-
tive weights of the respective interests involved, with
the lessons and examples of medical and legal history,
with the lenity of (lie common law, and with the demands
of the profound problems of the present day. The deci-
sion leaves the State free to place increasing restrictions

on abortion as the period of pregnancy lengthens, so long
as those restrictions are tailored to the recognized state in-
terests. The decision vindicates the right of the physician
to administer medical treatment according lo his profes-
sional judgment up to the points where important [*166]
stale interests provide compelling justifications for inter-
vention. Up to those points, the abortion decision in all its
aspects is inherently, and primarily, a medical decision,
and basic responsibility for it must rest with the physi-
cian. If an individual practitioner abuses the privilege of
exercising proper medical judgment, the usual remedies,
judicial and intra-professional, are available.

X1l

Our conclusion that Art. 1196 is unconstitutional
means, of course, that ihe Texas abortion statutes, as a
unit, must fall. The exception of Art. 1196 cannot be
struck down separately, for then the State would be left
with a statute proscribing all abortion procedures no mat-
ter how medically urgent the case.

Although the District Court granted appellant Roc
declaratory relief, it stopped short of issuing an injunc-
tion against enforcement of the Texas statutes. The Court
has recognized that different considerations enter into a
federal court's decision as to declaratory relief, on the
one hand, and injunctive relief, on the other. zw icxicr
V. Koota, 389 U.S. 241, 252-255 (1967); Dm brow ski V.
prister, 380 U.s. 479 (1965). VMC arc not deallng with a
statute that, on its face, appears to abridge free expres-
sion, an area of particular concern undero o m o m w s« and
refined iN voungerv. Harris, 401 U s, at 50

[***185] Wke find it unnecessary lo decide whether
the District Court cncd in withholding injunctive relief,
for we assume the Texas prosecutorial authorities will
give full credence lo this decision that the present crimi-
nal abortion statutes of that Slate arc unconstitutional.

The judgment of the District Court as to intcrvcnor
Hallford is reversed, and Dr. Hallford's complaint in in-
tervention is dismissed. Inall other respects, thejudgment
[*167] of the District Court is affirmed. Costs are allowed
to the appellee.

[EDITOR'S NOTE: Additional opinions by Burger,
Douglas, and While arc published within o oc V.so1ton.

410 U.S. 179.1

It is so ordered .

[For concurring opinion of MR. CHIEF JUSTICE
BURGER, seepos:, p. 207.]

[For concurring opinion of MR. JUSTICE
DOUGLAS, seepost. p. 209.]

[For dissenting opinion of MR. JUSTICE WHITE,
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SECpost, P. 221.]

CONCURBY:
STEWART

CONCUR:

[***193conld]
[EDITOR'S NOTE: The page numbers of this document
may appear to be out of sequence; however, this pag
ination accurately rcdecls the pagination of the original
published document ]

MR. JUSTICE STEWART, concurring.

In 1963, this Court, in Ferguson V. Skrupa, 372 U.S
726, [**734] purported to sound the death knell for
the doctrine of substantive due process, a doctrine under
which many state laws had in the past been held to violate
the Fourteenth Amendment. As Mr. Justice Black's opin-
ion for the Court ins«x.upa put it: "Wc have relumed to
the original constitutional proposition that courts do not
substitute their social and economic beliefs for the judg-
ment of legislative bodies, who are elected to pass laws."
1a., at 730. N1

nl Only Mr. Justice Harlan failed to join the
Court's opinion, s72 v .s.. at 733

Barely two years later, iNc risw o1a Viconnecticut, 3s1
u.s. a79, the Court held a Connecticut birth control law
unconstitutional. In view of what had been so recently
said in sk rupa, the Court's opinion iN s risw o1a UNder-
standably did its best to avoid reliance on the Due Process
Clause of the Fourteenth Amendment as the ground for
decision. Yet, the Connecticut law did not violate any
provision of the Bill of Rights, nor any other specific pro-
vision of the Constitution. n2 So it was clear [*168] tome
then, and it is equally clear to me now, that the ¢ risw o 1a
decision can be rationally understood only as a holding
that the Connecticut statute substantively invaded the "lib-
erty" that is protected by the Due Process Clause of the
Fourteenth Amendment. n3 As so understood, ¢ risw o 1d
stands as one in along line of prc s« m » « Cases decided
under the doctrine of substantive due process, and 1now
accept it as such.

n2There is no constitutional right of privacy, as
such. "[The Fourth] Amendment protects individ-
ual privacy against certain kinds of governmental
intrusion, but its protections go further, and often
have nothing lo do with privacy at all. Other pro-
visions of the Constitution protect personal privacy
from other forms of governmental invasion. But the

protection of a person’s g e n e a1 right lo privacy —
his right to be let alone by other people — is, like
the protection of his property and of his very life,
left largely to the law of the individual States." « .
V. United states, 389 U.S. 347, 350-351 (footnotes
omitted).

n3This was also clear tow r. sustice B1ack, 381
u.s. at so7 (dissenting opinion); to Mr sustice
Harian. 381 U.s., at4oe (OpPiNiONconcurringinthe
judgment);andtOM R.JUSTICE W HITE, 381 U.S.,
at so2 (Opinion concurring in the judgment). Sec
also Mr. Justice Harlan's thorough and thoughtful
opinion dissenting from dismissal of the appeal in

poe VL Ullman, 367 U.s. 497, 522

"In a Constitution for a free people, there can be
no doubt that the meaning of 'liberty’ must be broad
indeed." soara o Regents v. Roth, 408 U.S. 564, 572
The Constitution nowhere mentions a specific right of
personal choice in matters of marriage and family life,
but the "liberty" protected by the Due Process Clause
of the Fourteenth Amendment covers more than those
freedoms explicitly named in the Bill of Rights. Sec
scliwarc VLlBoard ofBar Examiners, 353 U .S 232, 238-
239; I***194] Fiercer. Society o fSisters, 268 U .S. 510,
534—535;Meyer\/.Nebraska‘ 262 U.s. 390, 399-400
Cf Shapiro \/,Thom pson, 394 U.S. 618, 629-630; United
stales W Guest, 383 (V) 745, 757-758; Carrington v
Rash, 35S0 U.S. 89, 96; Apthckcr V.Secretary ofSlate, 378
U .S 500, 505; Kent v. Dulles, 357 U.S. 116, 127; Bolling
Vsharpe‘347 U .S 497, 499-500; Truax v. Raich, 239

U.s. 33. 41.

[*169] As Mr. Justice Harlan once wrote: "The full
scope of the liberty guaranteed by the Due Process Clause
cannot be found in or limited by the precise [**735]
terms of the specific guarantees elsewhere provided in
the Constitution. This 'liberty' is not a scries of isolated
points pricked out in terms of the taking of properly; the
freedom of speech, press, and religion; the right to keep
and bear amis; the freedom from unreasonable searches
and seizures; and so on. Itis a rational continuum which,
broadly speaking, includes a freedom from all substantial
arbitrary impositions and purposeless restraints . . . and
which also recognizes, what a reasonable and sensitive
judgment must, that certain interests require particularly
careful scrutiny of the stale needs asserted to justify their
abridgment." 10e V. Ullman, 367 U.5. 497, 543 (opinion
dissenting from dismissal of appeal) (citations omitted).
In the words of Mr. Justice Frankfurter, "Great concepts
like... 'liberty’,.. were purposely left lo gather meaning
from experience. For they relate to the whole domain of
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social and economic fact, and the statesmen who founded
this Nation knew too well dial only a stagnant society re-
mains unchanged." n ationaim utuaiins. co. VeTidew ater
TransferCo., 337 U.S. 582, 646 (dlssentlng Opinion).

Several decisions of this Court make clear that free-
dom of personal choice in matters of marriage and family
life is one of the liberties protected by the Due Process
Clause of the Fourteenth Amendment. Loving v. virginia,
388 U.S. I, 12; Griswold V.connecticut, supra; Pierce V.
Society ofSisters, supra; Meyer V. Nebraska, supra See
alSO P rince v. Massachusetts, 321 U.S. 158, 166; Skinner
v.oxlanoma,316 u.s.s3as,s41. ASrecently aslast Term,
iNEisenstadt Visaird, 405 U.s. 438, 453, Werecognized
"the right of the in o ivia v a1, married or single, lo be free
from unwarranted governmental intrusion into matters so
fundamentally affecting a person [*170] as the decision
whether to bear or beget a child." Thai right necessarily
includes the right of a woman to decide whether or not
lo terminate her pregnancy. "Certainly the interests of a
woman in giving of her physical and emotional self during
pregnancy and the interests that will be affected through-
out her life by the birth and raising of a child arc of a far
greater degree of significance and personal intimacy than
the [***195] right to send a child lo private school pro-
tected inricrce V.society ofSisters, 268 U.S. 510 (1925),
or the right to leach a foreign language protected inw ey e«
V. Nebraska, 262 U .S 390(1923)." Abclc v. M arklc, 351

F.Supp. 224,227 (Conn. 1972)

Clearly, therefore, the Court today is correct in hold-
ing that the right asserted by Jane Roc is embraced within
the personal liberty protected by the Due Process Clause
of the Fourteenth Amendment.

It is evident that the Texas abortion statute infringes
that right directly. Indeed, it is difficult to imagine a
more complete abridgment of a constitutional freedom
than that worked by (he indexible criminal statute now in
force in Texas. The question then becomes whether the
stale interests advanced tojustify this abridgment can sur-
vive the "particularly careful scrutiny” that the Fourteenth
Amendment here requires.

The asserted slate interests are protection of the health
and safety of the pregnant woman, and protection of the
potential future human life within her. These arc legit-
imate objectives, amply sufficient to permit a Slate lo
regulate abortions as it docs other surgical procedures,
and perhaps sufficient to permit a State to regulate abor-
tions more stringently or even to prohibit them in the late
stages of pregnancy. But such legislation is not before us,
and | think the Court today has thoroughly demonstrated
that these state interests cannot constitutionally support
the broad abridgment [**736] of personal [*171] liberty
worked by the existing Texas law. Accordingly, |join the

Court's opinion holding that that law is invalid under the
Due Process Clause of the Fourteenth Amendment.

DISSENTBY:
REHNQUIST

DISSENT:
[***196] MR. JUSTICE REHNQUIST, dissenting.

The Court's opinion brings lo the decision of this trou-
bling gquestion both extensive historical fact and a wealth
of legal scholarship. While the opinion thus commands
my respect, | find myself nonetheless in fundamental dis-
agreement with those parts of it that invalidate the Texas
statute in question, and therefore dissent.

The Court's opinion decides that a Slate may impose
virtually no restriction on the performance of abortions
during the first trimester of pregnancy. Our previous deci-
sions indicate that a necessary predicate for such an opin-
ion is a plaintiff [***197] who was in her first trimester
of pregnancy at some time during the pendency or her
lawsuit. While a party may vindicate his own constitu-
tional rights, he may not seek vindication for the rights of
others. w ouse Lodge V.irvis, 407 U.S. 163 (1972); Sierra
ciub V. Motion, 405 U.S. 727 (1972) The Court's state-
ment of facts in tliis ease makes clear, however, that the
record in no way indicates the presence of such a plaintiff.
Wec know only that plaintiff Roe al the time of filing her
complaint was a pregnant woman; for aught that appears
in this record, she may have been in her ias: trimester of
pregnancy as of the date the complaint was filed.

Nothing in the Court’s opinion indicates that Texas
might not constitutionally apply its proscription of abor-
tion as written lo a woman in that stage of pregnancy.
Nonetheless, the Court uses her complaint against the
Texas statute as a fulcrum for deciding that States may
[*172] impose virtually no restrictions on medical abor-
tions performed during the:i <. trimester of pregnancy.
In deciding such a hypothetical lawsuit, the Court departs
from the longstanding admonition that it should never
"formulate a rule of constitutional law broader than is
required by the precise facts to which it is to be ap-
plied." Liverpool, New vork JU philadeiphia s. s. co
V.com missioners ofEmigration, 113 U.S. 33, 39(1885)
See alsO A shwandcr V. TVA, 297 U.S. 288, 345 (1936)

(Brandcis, J., concurring).
Il

Even if there were a plaintiff in this ease capable of
litigating the issue which the Court decides, | would reach
aconclusion opposite to that reached by the Court. | have
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difficuliy in concluding, as the Court docs, that the right
of "privacy" is involved in this ease. Texas, by the statute
here challenged, bars the performance of a medical abor-
tion by a licensed physician on a plaintiff such as Roc.
A transaction resulting in an operation such as this is not
"private" in the ordinary usage of that word. Nor is the
"privacy" that the Court finds here even adistant relative
of the freedom from searches and seizures protected by
the Fourth Amendment to the Constitution, which the
Court has referred lo as embodying a right to privacy.

katz M. United States, 389 U.S. 347(1967)

If the Court means by the term "privacy" no moic than
that the claim of a person to be free from unwanted state
regulation of consensual transactions may be a form of
"liberty" protected by the Fourteenth Amendment, there is
no doubt that similar claims have been upheld in our ear-
lier decisions on the basis of that liberty. | agree with the
statement of MR. JUSTICE STEWART in his concurring
opinion that the "liberty," against deprivation of which
without due process the Fourteenth [*173] Amendment
protects, embraces mote than the rights found in the Bill
of Rights. But that [**737] liberty is not guaranteed
absolutely against deprivation, only against deprivation
without due process oflaw. The test traditionally applied
in the area of social and economic legislation is whether
or not a law such as that challenged has a rational rela-
tion to a valid slate objective. w iniam son V. tee o pticar
[***198] Co., 348 U.S.483,491 (1955). The Due Process
Clause of lhe Fourteenth Amendment undoubtedly does
place a limit, albeit a broad one, on legislative power
to enact laws such as this. If the Texas statute were to
prohibit an abortion even where the mother's life is in
jeopardy, | have little doubt that such a statute would
lack arational relation to a valid stale objective under the
test staled in w iniam son. supra. But the Court's sweep-
ing invalidation of any restrictions on abortion during the
first trimester is impossible tojustify under that standard,
and the conscious weighing of competing factors that the
Court's opinion apparently substitutes for the established
test is far more appropriate lo a legislative judgment than
to ajudicial one.

The Court eschews the history of the Fourteenth
Amendment in its reliance on the "compelling state inter-
est" test. SEE€ w everv. Actna Casualty <£5urexy Co., 406
us. 164, 179 (1972) (dissenting opinion). But the Court
adds a new wrinkle to this test by transposing it from the
legal considerations associated with the Equal Protection
Clause of the Fourteenth Amendment to this ease aris-
ing under the Due Process Clause of the Fourteenth
Amendment. Unless | misapprehend the consequences of
this transplanting of the "compelling state interest test,"
the Court's opinion will accomplish the seemingly impos-
sible feat of leaving this area of the law more confused

than it found it.

[*174] While the Court's opinion quotes from the dis-
sent of Mr. Justice Holmes iN Lo cim crv. new vork, 198
u.s. as, 74 (1005, the result it reaches is more closely
attuned to the majority opinion of Mr. Justice Pcckham
in that ease. As in Lo civier and similar eases applying
substantive due process standards to economic and social
welfare legislation, the adoption of the compelling slate
interest standard will inevitably require this Court lo ex-
amine the legislative policies and pass on the wisdom of
these policies in the very process of deciding whether a
particular state interest put forward may or may not be
"compelling." The decision here to break pregnancy into
three distinct terms arid to outline the permissible restric-
tions the Slate may impose in each one, for example,
partakes more of judicial legislation than it docs of a de-
termination of the intent of the drafters of the Fourteenth
Amendment.

The fact that a majority of the States reflecting, after
all, the majority sentiment in those States, have had re-
strictions on abortions for at least a century is a strong
indication, it scents to me, that the asserted right to an
abortion is not "so rooted in the traditions and conscience
of our people as to be ranked as fundamental,” snyae-
V. Massachusetts, 201 U.s. 97, 105 (1934). EVEN today,
when society's views on abortion arc changing, the very
existence of the debate is evidence that the "right" to an
abortion is not so universally accepted as the appellant
would have us believe.

To reach its result, the Court neccssarilv has had to
find within the scope of the Fourteenth Amendment aright
that was apparently completely unknown lo the drafters
of the Amendment. As early as 1821, [***199] the
first state law dealing directly with abortion was enacted
by the Connecticut Legislature. Conn. Slat., Tit. 20, 88
14, 16. By the time of the adoption of the Fourteenth
[*17f] Amendment in 1S68, there were al least 36 laws
enacted by state or territorial legislatures limiting [**738]
abortion, n1WiItilc many States have amended or updated
[*176] their laws, 21 of the laws on the books in 1863
[***200] remain in effect today. n2 Indeed, the Texas
statute [**739] struck down today was, as the majority
notes, first enacted in 1857 [*177] and "has remained
substantially unchanged to the present time." a n «. at 119,

nl Jurisdictions having enacted abortion laws
prior lo the adoption of the Fourteenth Amendment
in 1868:

1 Alabama— Ala. Acts, c. 6, § 2(1840).
2. Arizona — Howell Code, c. 10, § 45 (1865).
3. Arkansas — Ark. Rev. Stat., c. 44, div. I,
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Art. Il, § 6(1838).

4, California— Cal. Scss. Laws, c. 99, §45, p.
233 (1849-1850).

5. Colorado (Terr.) — Colo. Gen. Laws of Terr,
of Colo., 1st Scss., 8§42, pp. 296-297 (1861).

6. Connecticut — Conn. Slat., Tit. 20, 88§ 14,16
(1821). By 1868, this statute had been replaced by
another abortion law. Conn. Pub. Acts, c. 71, 88 1,
2, p. 65 (1860).

7. Florida— Fla. Acts 1stScss., ¢. 1637, subc. 3,
8810,11, subc. 8, 88 9,10,11 (1868), as amended,
now Fla. Slat. Ann. 8§88 782.09, 752.10, 797.01,
797.02.782.16(1965).

8. Georgia — Ga. Pen. Code, 4th Div., § 20
(1833).

9. Kingdom of Hawaii — Hawaii Pen. Code, c.
12 8§ 1,2,3 (1850).

10. Idaho (Terr.) — Idaho (Terr.) Laws, Crimes
and Punishments 88 33,34,42, pp. 441.443 (1863).

11 Illinois— 11 Rev. Criminal Code 8§ 40,41,
46, pp. 130, 131 (1827). By 1868, tliis statute had
been replaced by a subsequent enactment. 111 Pub.
Laws 88§ 1,2,3, p. 89 (1867).

12 Indiana — Ind. Rev. Slat. 88 1, 3, p. 224
(1838). By 1868 this statute had been superseded
by asubsequent enactment. Ind. Laws. c. LXXX1,
§2(1859).

13 lowa (Terr.) — lowa flerr.) Slat., IsiLegis.,
Ist Scss., § 18, p. 145(1838). By 1868, this statute
had been superseded by a subsequent enactment.
lowa (Terr.) Rev. Stat., c. 49, 8§ 10, 13 (1843).

14. Kansas (Terr.) — Kan. (Tenr.) Slat., c. 48, §8
9,10,39 (1855). By 1868, this statute had been su-
perseded by a subsequent enactment. Kan. (Terr.)
Laws, c. 28. 88 9. 10,37 (1859).

15. Louisiana — La. Rev. Slat., Crimes and
Offenses § 24, p. 138(1856).

16. Maine — Me. Rev. Stat., c. 160, 88 11, 12,
13, 14 (1840).

17. Maryland — Md. Laws, c. 179, § 2, p. 315
(1868).

18. Massachusetts — Mass. Acts «. Resolves, c.
27 (1845).

19. Michigan — Mich. Rev. Stat., c. 153, §8§ 32,
33, 34, p. 662—(1546).

20. Minnesota (Terr.)— Minn. (Terr.) Rev. Stat.,
c. 100, §8 10, 11, p. 493 (1851).

21. Mississippi — Miss. Code, c. 64, §8 8,9, p.
958 (1848).

22. Missouri — Mo. Rev. Stat., Art. I, §§ 9,10,
36, pp. 168,172(1835).

23. Montana (Terr.) — Mont. (Terr.) Laws,
Criminal Practice Acts § 41, p. 184 (1864).

24. Nevada (Terr.) — Nev. (Terr.) Laws, c. 28.
842, p. 63 (1861).

25. New Hampshire — N. I1. Laws, ¢. 743, § 1,
p. 708 (1848).

26. New Jersey — N. J. Laws, p. 266 (1849).

27. New York— N. Y. Rev. Slat., pt. 4, c. 1, Tit.
2, 88 8 9, pp. 12-13 (1828). By IS6S, this statute
had been superseded. N. Y. Laws, c. 260, 88 1-6,
pp. 285-286 (1845); N. Y. Laws, ¢c. 22, 8 I, p. 19
(1846).

28. Ohio-Ohio Gen. Slat. §§ 111 (1), 112(2),
p. 252(1841).

29. Oregon — Ore. Gen. Laws, Crim. Code, c.
43, 8509, p. 528 (1845-1864).

30. Pennsylvania — Pa. Laws No. 374, §8 87,
88,89(1860).

31. Texas — Tex. Gen. Stat. Dig., c. VII, Arts.
531-536, p. 524 (Oldham & White 1859).

32. Vermont — VI. Acts No. 33, § 1(1846). By
1868, this statute had been amended. Vt. Acts No.
57, §§ 1.3 (1S67).

33. Virginia— Va. Acts, Tit. Il, c. 3,89, p. 96
(1848).

34. Washington (Terr) — Wash. (Terr.) Stats.,
c. 11, 88 37, 38, p. 81 (1854).

35. West Virginia— Sec Va. Acts,, Til. Il, e. 3,
§9, p. 96 (1848); W. Va. Const., Art. XI, par. S
(1863).

36. Wisconsin — Wis. Rev. Stat., ¢. 133, 88 10,
11 (1849). By 1868, tliis statute had been super-
seded. Wis. Rev. Stat., c. 164, 88 10,11; c. 169, 88
58. 59(1858).

ti2 Abortion laws in effect in 1868 and still ap-
plicable as of August 1970:

1 Arizona (1865).
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. Connecticut (1860).
. Florida (1868).
. Idaho (1863).
. Indiana (1838).
. lowa (1843).
Maine (1840).
. Massachusetts (1845).
. Michigan (1846).
10. Minnesota (1851).

© o N o o A wN

11 Missouri (1835).

12. Montana (1864).

13. Nevada (1861).

14. New Hampshire (1848),
15. New Jersey (1849).
16. Ohio (1841).

17. Pennsylvania (1860).
18 Texas (1859).

19. Vermont (1867).

20. West Virginia (1863).
21. Wisconsin (185S).

There apparently was no question concerning the va-
lidity of this provision or of any of the other slate statutes
when the Fourteenth Amendment was adopted. The only
conclusion possible from this history is that the drafters
did not intend to have the Fourteenth Amendment with-
draw from the Slates the power to legislate with respect
to this matter.

Even if one were lo agree that the case that the Court
decides were here, and that the enunciation of the sub-
stantive constitutional law in the Court's opinion were
proper, the actual disposition of the case by the Court is
still difficult tojustify. The Texas statute is struck down
in toto, even though the Court apparently concedes thet at
later periods of pregnancy Texas might impose these self-

same statutory limitations on abortion. My understanding
of past practice is that a statute found [*178] to be
invalid as applied to a particular plaintiff, but not uncon-
stitutional as a whale, is not simply "struck down" but is,
instead, declared unconstitutional as applied to the fact
situation before the Court. vick wo V. hopkins, 118 u.s.

356 (1886); sired Vu.New York, 394 U.S. 576 (1969)

For all of the foregoing reasons, lrespectfully dissent.
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manded.

LexisNexis (TM) HEADNOTES- Core Concepts:

SYLLABUS: At issue arc five provisions of the
Pennsylvania Abortion Control Act or 1982 § 3205,
which requires that a woman seeking an abortion give her
informed consent prior to the procedure, and specifics that
she be provided with certain information al least 24 hours
before the abortion is performed; § 3206, which mandates
the informed consent of one parent for a minur to obtain
an abortion, but provides a judicial bypass procedure; §
3209, which commands that, unless certain exceptions
apply, a married woman seeking an abortion must sign
a statement indicating that she has notified her husband;
§ 3203, which defines a "medical emergency" that will
excuse compliance with the foregoing requirements; and
88 _207(b), 3214(a), and 3214(0, which impose certain
reporting requirements on facilities providing abortion
services. Before any of the provisions look clTcct, the pe-
titioners. live abortion clinics and a physician represent-
ing himself and a cIxss of doclors who provide abortion

services, brought this suit seeking a declaratory judgment
that each of the provisions was unconstitutional on its
face, as well as injunctive relief. The District Court held
all the provisions unconstitutional and permanently en-
joined their enforcement. The Court of Appeals affirmed
in part and reversed in part, striking down the husband
notification provision but upholding the others.

nera: The judgment in No. 91-902 is affirmed; the judg-
ment in No. 91-744 is affirmed in part and reversed in
part, and the case is remanded.

JUSTICE O'CONNOR. JUSTICE KENNEDY, and
JUSTICE SOUTER delivered the opinion of the Court
with respect to Parts |, Il, and Ill, concluding that con-
sideration of the fundamental constitutional question re-
solved byROe V. wade. 410 U.s. 113, 35 L Ed. 2d 147,

03 s. ct. 705, principles of institutional integrity, and the
rule ofa arc aecisis require thatr . . s essential holding be
retained and reaffirmed as to each of its three parts: (1) a
recognition of a woman's right to choose to have an abor-
tion before fetai viability and to obtain it without undue
interference from the Slate, whose prcviabilily interests
are not strong enough to support an abortion prohibition
or the imposition of substantial obstacles to the woman's
effective right to elect the procedure; (2) a confirmation
of the Stale's power lo restrict abortions after viability, if
the law contains exceptions for pregnancies endangering
a woman's life or health; and (3) the principle that the
Stale has legitimate interests from the outset of the preg-
nancy in protecting the Stealth of the woman and the life
of the fetus that may become uchild 1p. - -



Page 2

505 U.S. 833,*; 112 S. Cl. 2791,**;
120 L. Ed. 2d 674, ***; 1992 U.S LEXIS 4751

(@) A reexamination of the principles that define the
woman's rights and the State's authority regarding abor-
tions is required by the doubt this Court's subsequent
decisions have cast upon the meaning and reach of s o ¢ s
central holding, by the fact that THE CHIEF JUSTICE
would overrule <. .. and by the necessity that state and
federal courts and legislatures have adequate guidance on
the subject. Pp. 844-845.

(b) = o « determined that a woman's decision to terminate
her pregnancy is a "liberty" protected against state inter-
ference by the substantive component of the Due Process
Clause of the Fourteenth AmendTicnt. Neither the Bill
of Rights nor the specific practice-, of States al .he time
of the Fourteenth Amendment’s adoption marks the outer
limits of the substantive sphere of such "liberty." Rather,
the adjudication of substantive due process claims may
require this Court to exercise its reasoned judgment in
determining the boundaries between the individual's lib-
erty and the demands of organized society. The Court's
decisions have afforded constitutional protection to per-
sonal decisions relating to marriage, see, . ¢.. Ltoving V.
Virginia, 388 U.s. 1 18 L Ed. 2d 1010, 87 S cl. 1817,
,/I’OCFC&tiOI’],Skmncrv Oklahoma cxrcl. W illiamson, 316
us. sss, s L ed. 6.5 625 ci1 1110, familyrelation-
ShipS, prince VU Massachusetts, 321 U.S. 158, 88 L Ed
645, 64 s. ct. 43s, Child rearing and education, s icrce
VSoc\ely of Sisters, 268 U .S 510, 69 L Ed. 1070, 45
s. ct. s71, and contraception, ¢ risw otda V. connecticut,
38! U .S 479. 14 L Ed. 2d 510, 85 S cl. 167B‘arKj
have recognized the right of the individual to be free from
unwarranted governmental intrusion into matters so fun-
damentally affecting a person as the decision whether to
bear or beget achild, eisenstadt Vi saira, 405 u.s. ass,
453,31 L Ed.2d 349, 825. ct. 1028. roc's Central hold-
ing properly invoked the reasoning and tradition of these
precedents. Pp. 846-853.

(c) Application of the doctrine Of stare aecisis confirms
that = - . s essential holding should he reaffirmed. In re-
examining that holding, the Court's judgment is informed
by a series of prudential and pragmatic considerations
designed lo test the consistency of overruling the hold-
ing with the ideal of the rule of law, and to gauge the
respective costs of reaffirming and overruling. Pp. 854-
855.

(d) Although = - . has engendered opposition, it has in no
sense proven unworkable, representing as it docs asimple
limitation beyond which a state law is unenforceable. P.
855.

(cj The Roe rule's limitation on state power could not be

repudiated without serious inequity to people who, for
two decades of economic and social developments, have
organized intimate relationships and made choices that
define their views of themselves and their places in soci-
ety, in reliance on the availability of abortion in the event
that contraception should fail. The ability of women to
participate egm y in the economic and social life of the
Nation has been facilitated by their ability to control thci
reproductive lives. The Constitution serves human values,
and while the effect of reliance onr.. cannot be exactly
measured, neither can the certain costs of overruling o «
for people who have ordered their thinking and living
around that ease be dismissed, Pp. 855-856.

(f) No evolution of legal principle has left r o . s central
rule a doctrinal anachronism discounted by society. If
roc IS placed among the eases exemplified by ¢ risw o1a .
supra, it is dearly in nojeopardy, since subsequent con-
stitutional developments have neither disturbed, nor do
they threaten to diminish, the liberty recognized in such
eases. Similarly, ifr . is seen as slating arule of personal
autonomy and bodily integrity, akin to cases recognizing
limits on governmental power to mandate medical treat-
ment or tobar its rejection, this Court's posl-/?0e decisions
accord with = - . s view that a Stale's interest in the pro-
tection of life falls short ofjustifying any plenary override
of individual liberty claims. See, c. ¢.. cruzan V.pirector,
Mo. Dept, ofHealth 497 U.s. 261, 278, 111 L Ed 2d
224, 110 5. Ct. 2841 Finally, if r o is classified as su:
seneris, there clearly has been no erosion of its central de-
termination. It was expressly reaffirmed iNa«ion Vaknm
Centerfor Reproductive Health, Inc., 462 U .S. 416, 76 L
Ed. 2d 687, 103 § Ct. 2481 (Akron \),arﬂTharnburgh
V.American College ofO bstetricians and Gynecologists,
476 U.s. 747, 90 L Ed. 2d 779, 106 S C(.2169‘ar1d,in
W ebster V. Reproductive Health Services, 492 U.S 490,
106 L Ed. 2d 410, 109 S. Ct. 3040, amajority either
voted to reaffirm or declined to address the constitutional
validity ofr . s central holding. Pp. 857-859.

(9) No change in r. s factual undcrpinn;ng has left its
central holding obsolete, and none supports an argument
for its overruling. Although subsequent maternal health
care advances allow for later abortions safe lo the preg-
nant woman, and postr . e Neonatal care developments
have advanced viability to a point somewhat earlier, these
facts go only to the scheme of lime limits on the realiza-
tion of competing interests. Thus, any later divergences
from the factual premises of .. have no bearing on the
validity of its central holding, that viability marks the
earliest point at which the State's interest in fetal life is
constitutionally adequate to justify a legislative ban on
nonthcrapcutic abortions. The soundness or unsoundncss
of that constitutional judgment in no sense turns on when
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viability occurs. Whenever it may occur, its attainment
will continue lo serve as the critical fact. P. 860.

(h) A comparison between = . and two decisional lines
of comparable significance — the line identified with
Lochner\/.New York J9SsS U.s 45. 49 L Ed 937, 25 8
ct. 539, and the line thatbeganvvlth Pilcssy V. Ferguson,
163 U.s. 537, 41 L Ed. 256. 16 s. ct. 1138 - confirms
the result reached here. Those lines were overruled — by,
respectively, west coast Hotel co. V parrish, 300 U.s.
379 81 L Ed. 703 57 S Ct 57S,ar‘dBr0wn VBOard o f
Education 347 U.S 483, 98 L Ed. 873, 74 S Ct. 656 -
on thebasis of facts, or an understanding of facts, changed
from those which furnished the claimed justifications for
the earlier constitutional resolutions. The ovcmiling deci-
sions were comprehensible to the Nation, and defensible,
as theCourt's responses to changed circumstances. Incon-
trast, because neither the factual underpinnings of s o e s
central holding nor this Court's understanding of it has
changed (and because no other indication of weakened
precedent has been shown), the Court could not pretend
to be reexamining = - . With any justification beyond a
present doctrinal disposition to come out differently from
the = o . Court. That is an inadequate basis for overruling
aprior ease. Pp. 861-S64.

(i) Overruling = - < s central holding would not only reach
an unjustifiable result under stare aecisis principles, but
would seriously weaken the Court's capacity lo exercise
the judicial power and to function as the Supreme Court
of a Nation dedicated to the rule cT law. Where the Court
acts to resolve the sort of unique intensely divisive con-
troversy reflected in . « . its dcc’sion has adimension not
present in normal eases and is entitled to rare precedential
force to counter the inevitable efforts to overturn it and
lo thwart its implementation. Only the most convincing
justification under accepted standards of precedent could
suffice to demonstrate that a later decision ovcmiling the
first was anything but a surrender to political pressure and
an unjustified repudiation of the principle on which the
Court staked its authority in the first instance. Moreover,
the country's loss of confidence in the Judiciary would
be underscored by condemnation for the Court's failure
to keep faith with those who support the decision at a
cost to themselves. A decision to overrule x - « s essential
holding under the existing circumstances would address
error, if error there was, at the cost of both profound and
unnecessary damage to the Court’s legitimacy and to the
Nation's comrfiilment to the rule of law. Pp. 864-869.

JUSTICE O'CONNOR. JUSTICE KENNEDY, and
JUSTICE SOUTER concluded in Part IV that an exam-
ination of Roc V. wade, 410 U.s. 113. 35 L Ed. 2d 147,
93 s. ct. 705, and subsequent eases, reveals a number of

guiding principles that should control the assessment of
the Pennsylvania statute:

(a) To protect the central right recognized by .. while
at the same lime accommodating the State's profound in-
terest in potential life, see ia.. at 152, the undue burden
standard should be employed. An undue burden exists,
and therefore a provision of law is invalid, if its purpose
or effect is to place substantial obstacles in the path of a
woman seeking an abortion before the fetus attains via-
bility.

(b) rocs rigid trimester framework is rejected. To pro-
mote the Stale's interest in potential life throughout preg-
nancy, the State may lake measures to ensure that the
woman's choice is informed. Measures designed to ad-
vance this interest should not be invalidated if their pur-
pose is to persuade the woman to choose childbirth over
abortion. These measures must not be an undue burden
on the right.

(c) As with any medical procedure, the Stale may enact
regulations to further the health or safety of awoman seek-
ing an abortion, but may not impose unnecessary health
regulations that present a substantial obstacle to awoman
seeking an abortion.

(d) Adoption of the undue burden standard docs not dis-
turb = . s holding that regardless of whether exceptions
arc made for particular circumstances, a Stale may not
prohibit any woman from making the ultimate decision to
terminate her pregnancy before viability.

(c) rocs holding that "subsequent to viability, the Stale
in promoting its interest in the potentiality of human life
may, if it chooses, regulate, and even proscribe, abor-
tion except where it is necessary, in appropriate medical
judgment, for the preservation of the life or health of the
mother" is also reaffirmed. ¢ at 164-165. Pp. 869-879.

JUSTICE O'CONNOR, JUSTICE KENNEDY, and
JUSTICE SOUTER delivered the opinion of the Court
with respect to Parts V-A and V-C, concluding that:

. As construed by the Court of Appeals, § 3203's med-
ical emergency definition is,mended to assure that com-

pliance with the State’s abortion regulations would not

in any way pose a significant threat lo a woman's life or

health, and thus docs not violate the essential holding of

rRoe. supra. at 164. Although the definition could be in-

terpreted in an unconstitutional manner, this Court defers

to lower federal court interpretations of state law unless

they amount to "plain” error. Pp. 879-880.
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2. Section 3209's husband notification provision consti-

tutes an undue burden and is therefore invalid. A sig-
nificant number of women wiill likely be prevented from
obtaining >nabortionjust as surely as if Pennsylvania had
outlawed the procedure entirely. The fact that § 3209 may
affect fewer than one percent of women seeking abortions
does not save it from facial invalidity, since the proper fo-
cus of constitutional inquiry is the group for whom the
law is a restriction, not the group for whom it is irrele-
vant. Furthermore, it cannot be claimed that the father's
interest in the fetus' welfare is equal to the mother's pro-
tected liberty, since it is aninescapable biological fact that
stale regulation with respect to the fetus will have a far
greater impact on the pregnant woman's bodily integrity
than it will on the husband. Section 3209 embodies a
view of marriage consonant with the common-law status
of married women but repugnant lo this Court's present
understanding of marriage and of the nature of the rights
secured by the Constitution. SeC rianned parenthood of

CEn(ra\Mo.VDanfcr(ll‘ltZE Uu.s. 52, 69, 49 L Ed. 2d

785, 96 s. ct. 2831. Pp. 887-898.

JUSTICE O'CONNOR, JUSTICE KENNEDY, and
JUSTICE SOUTER, joined by JUSTICE STEVENS,
concluded in Part V-E that all of the statute’s record-
keeping and reporting requirements, except that relating
to spousal notice, arc constitutional. The reporting pro-
vision relating to the reasons a married woman has not
notified her husband that she intends to have an abortion
must be invalidated because it places an undue burden on
awoman's choice. Pp. 900-901.

JUSTICE O'CONNOR, JUSTICE KENNEDY, and
JUSTICE SOUTER concluded in Pans V-B and V-D
that:

I. Section 3205's informed consent puvision is not an
undue burden on a woman's constitutional right lo decide
to terminate apregnancy. To theextenta kron 1. 462 us.

at 444, and Thornburgh, 476 U.S. at 762, find a con-
stitutional violation when the government requires, as it
does here, the giving of truthful, nonmislcading infor-
mation about the nature of the abortion procedure, the
attendant health risks and those of childbirth, and the
"probable gestational age" of the fetus, those cases arc
inconsistent with « - .-s acknowledgment of an important
interest in potential life, and arc overruled. Requiring that
the woman be infonned of the availability or informa-
tion relating to the consequences to the fetus does not
interfere with a constitutional right of privacy between
a pregnant woman and her physician, since the doctor-
paticnt relation is derivative of the woman's position, .nd
does not underlie or override the abortion right. Moreover,
the physician's First Amendment rights not lo speak arc

implicated only as part of the practice of medicine, which
is licensed and regulated by the Stoic. There is no evi-
dence here that requiring a doctor to give the required
information would amount lo a substantial obstacle to a
woman seeking an abortion. The premise behind a «ro n
s invalidation of a waiting period between the provision
of the information deemed necessary to informed consent
and the performance of an abortion, 462 v s. at 450, IS
also wrong. Although § 3205's 24-hour wailing period
may make some abortions more expensive and less con-
venient, it cannot be said that it is invalid on the present
record and in the context or this facial challenge. Pp. 881-
S87.

2. Section 3206's one-parent consent requirement andju-
dicial bypass procedure arc constitutional. Sec... ¢ .. o nio
V. Akron Centerfor Reproductive Health, 497 U.S 502,

510-519, 111 L Ed 2d 405, 110 s Ct.2972.Pp.899'

900.

JUSTICE BLACKMUN concluded that application of the
strict scrutiny standard of review required by this Court’s
abortion precedents results in the invalidation " all the
challenged provisions in the Pennsylvania statute, includ-
ing the reporting requirements, and therefore concurred in
thejudgment that the requirement that a pregnant woman
report her reasons for failing to provide spousal notice is
unconstitutional. Pp. 930,934-936.

THE CHIEF JUSTICE, joined by JUSTICE WHITE,
JUSTICE SCAL1A, and JUSTICE THOMAS, concluded
that:

1 AlthOUgh Roc v. Wade, 410 U.S. 113, 35 L Ed. 2d
147, 93 s. ct. 70s, IS not directly implicated by the
Pennsylvania statute, which simply regulates and does
not proliibit abortion, a reexamination of the "fundamen-
tal right" = o . accorded to a woman's decision to abort a
fetus, with the concomitant requirement that any state
regulation of abortion survive "strict scrutiny,” i« .. at

154156, 1S Warranted by the confusing and uncertain
state of this Court's post-A'oe decisional law. A review
of post-JVoe cases demonstrates both that they have ex-
panded upon r.. iN iMposing increasingly greater re-
strictions on the Slates, SEC thornburgh V. American

College of Obstetricians and Gynecologists, 476 U.S

747, 753, 90 L Ed. 2d 779, 106 S. Ct. 2169 (Burger,
C. J., dissenting), and that the Court has become increas-
ingly more divided, none of the last three such decisions
having commanded a majority opinion, S€Co nio V.akron

Centerfor Reproductive Health, 497 U.s. 502, 111 L

Ed. 2d 405, 110 § Ct. 2972; Hodgson \lenneso(a,497

Uu.s. 417, 111 L Ed 2d 344, 110 S Ct. 2926; W ebster

VREproducllvE Health Sc/vices, 492 U.S 490, 106 L
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ed. 24 430, 109 5. ct. 3040. T1.iS confusion and uncer-
tainly complicated the task of the Court of Appeals, which
concluded that the "undue burden" standard adopted by
JUSTICE O'CONNOR in w ebster @ roagson goOVErns
the present eases. Pp. 944-951.

2. The r o« Court reached too far when it analogized the
right to abort a fetus lo the rights involved in e ierce V.
Society o fSisters, 26S U.S. 5J0, 69 L Ed. 1070, 45 § Ct.
571; Meyer V. Nebraska, 262 U.S. 390, 67 L Ed. 1042,
43 S Ct. 625; Loving v. Virginia, 388 U .S 1,18 L Ed 2d

1010, 87 s. c1. 1817; A e riswotd V. connecticut, 3s1

U.S. 479, 14 L Ed. 2d 510, 85 S. Cl. 1678, andthereby
deemed the right to abortion to be "fundamental." None
of these decisions endorsed an all-encompassing "right
of privacy," aSnoe. supra. at 152-153, Claimed. Because
abortion involves the purposeful termination of poten
tial life, the abortion decision must be recognized as s i
seneris, different in kind from the rights protected in the
earlier eases under the rubric of personal or family pri-
vacy and autonomy. And the historical traditions of the
American people — as evidenced by the English common
law and by the American abortion statutes in existence
"oth at the time of the Fourteenth Amendment's adoption
andr . « s issuance — do not support the view that the right
to terminate one's pregnancy is "fundamental." Thus, en-
actments abridging that right need not be subjected to
strict scrutiny. Pp. 951-953,

3. The undue burden standard adopted by thejoint opinion
of JUSTICES O'CONNOR, KENNEDY, and SOUTER
has no basis in constitutional law and will not result in
the sort of simple limitation, easily applied, which the
opinion anticipates. To evaluate abortion regulations un-
der that standard, judges will have to make the subjective,
unguided detei.ninalion whether the regulations place
"substantial obstacles" in the path of a woman seeking
an abortion, undoubtedly engendering a variety of con-
flicting views. The standard presents m.thing more work-
able than the trimester framework the joint opinion dis-
cards, and will allow the Court, under the guise of the
Constitution, lo continue to impart its own preferences
on the Stales in the form of a complex abortion code. Pp.
964-966.

4. The correct analysis is that set forth by the plurality
OpIiNIoN IN webster. supra: A Woman's interest in hav-
ing an abortion is a form of liberty protected by the Due
Process Clause, but States may regulate abortion pro-
cedures in ways rationally related lo a legitimate stale
interest. P. 966.

5. Section 3205's requirements arc rationally related to
the State’s legitimate interest in assuring that a woman's

consent to an abortion be fully informed. The require-
ment that a physician disclose certain information about
the abortion procedure and its risks and alternatives is not
a large burden and is clearly related to maternal health
and the State's interest in informed consent. In addition,
a Slate may rationally decide that physicians arc better
qualified than counselors to impart this information and
answer questions about the abortion alternatives' medical
aspects. The requirement that information be provided
about the availability of paternal child support and state-
funded alternatives is also related lo the State's informed
consent interest and furthers the State's interest in preserv-
ing unbom life. That such information might create some
uncertainty and persuade some women lo forgo abortions
only demonstrates that it might make a difference and is
therefore relevant to awoman's informed choice. In light
of this plurality's rejection of = - . s "fundamental right"
approach to this subject, the Court's contrary holding in
Thormburgn IS NOt controlling here. For the same reason,
this Court's previous holding invalidating a State's 24-
hour mandatory wailing period should not be followed.
The wailing period helps ensure that a woman's decision
to abort is a well-considered one, and rationally furthers
the State's legitimate interest in maternal health and in
unbom liic. It may delay, but docs not prohibit, abortions;
and both it and the informed consent provisions do not
apply in medical emergencies. Pp. 966-970.

6. The statute's parental consent provision is entirely con-
sistent with this Court's previous decisions involving such
requirements. See, ¢. ¢.. rPranned Parenthood Assn. of
Kansas City, Mo., Inc. v. Ashcroft, 462 U .S 476, 76 L
Ed. 24 733, 103 5. ct. 2517. LIS reasonablydesignedto
further the Stale's impor'ant and legitimate interest "in the
welfare of its young citizens, whose immaturity, inexpe-
rience, and lack of judgment may sometimes impair their
ability lo exercise their rights wisely." 1o agson. supra. at
444, Pp 970-971.

7. Section 3214(a)'s requirement that abortion facilities
tile a report on each aborlior .. constitutional because it
rationally furthers the State's legitimate interests in ad-
vancing the slate of medical knowledge concerning ma-
ternal health and prenatal life, in gathering statistical in-
fonnation with respect to patients, and in ensuring com-
pliance with other provisions of the Act, while keeping
the reports completely confidenlial Public disclosure of
other reports made by facilities receiving public funds —
those identifying the facilities and any parent, subsidiary,
or affiliated organizations, 8§ 3207(b), and those revealing
the total number of abortions performed, broken down by
trimester, § 3214(0 - arc rationally related to the State's
legitimate interest in i [forming taxpayers as to who is
benefiting from public funds and what services the funds
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arc supporting; and records relating to the expenditure of
public funds are generally available to the public under
Pennsylvania law. Pp. 976-977.

JUSTICE SCAL1A, joined by THE CHIEF JUSTICE,
JUSTICE WHITE, and JUSTICE THOMAS, concluded
that a woman's decision to abort her unbom child is
not a constitutionally protected "liberty" because (1) the
Constitution says absolutely nothing about it, and (2) the
longstanding traditions of American society have permit-
ted it lo be legally proscribed. See, ¢. 4. onio Vakron

Centerfor Reproductive Health, 497 U.S 502, 520, 111

L.Ed.2d405, 110S. Ct. 2972 (SCALlA, J., Concurring).
The Pennsylvania statute should be upheld in its entirety
under the rational basis test. Pp. 979-981.
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Walter M. Weber, Thomas A. Glcssncr, Charles
E. Rice, and Michael J. Laird; for the Elliot
Institute for Social Sciences Research by Stephen
P.. Kaufmann; for Feminists for Life of America
ct al. by Keith A. Fournier, John G. Stepanovich,
Christine Smith Tome, Theodore H. Amshoff,
Jr., and Mary Dice Grcnen; for Focus on the
Family ct al. by Stephen H. Galebach, Gregory
J. Granitto, Stephen W. Reed, David L. Llewellyn,
Jr., Benjamin W. Bull, and Leonard J. Pranschkc;
for the Knights of Columbus by Carl A. Anderson;
for the Life Issues Institute by James Bopp, Jr.,
and Richaid E. Colcson; for the NAACP Legal
Defense and Educational Fund, Inc., et al. by Julius
L. Chambers, Ronald L. Ellis, and Alice L. Brown;
for the National Legal Foundation by Robert K.
Skolrood; for National Right to Life, Inc., by
Messrs. Bopp and Coleson, Robert A. Deslro, and
A. Eric Johnston; for the Pennsylvania Coalition
Against Domestic Violence ct al. by Phyllis
Gclman; for the Rutherford Institute ct al, by
Thomas W. Slrahan, Joltn W. Whitehead, Mr.
Johnston, Stephen E. Hurst, Joseph Sccola, Thomas
S. Ncubcrger, J. Brian Heller, Amy Dougherty,
Stanley R. Jones, David Mellon, Robert R.
Mclnick, William Bonner, W. Charles Bundrcn,
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and James Knicely; for the Southern Center
for Law . Ethics by Tony G. Miller, for
the United States Catholic Conference et al. by
Mark E. Chopko, Phillip H. Harris, Michael
K. Whitehead, and Forest D. Montgomery; for
University Faculty for Life by Clarke D. Forsythe
and Victor G. Roscnblum; for Certain American
State Legislators by Paul Benjamin Linton; for
19 Arizona Legislators by Ronald D. Maines; for
Representative Henry J. Hyde et al. by Albert P.
Blaustcin and Kevin J. Todd; for Representative
Don Edwards ct al. by Waller Dellinger and Lloyd
N. Cutler; and for 250 American Historians by
Sylvia A. Law.

JUDGES: O'CONNOR, KENNEDY, and SOUTER, JJ,,
announced the judgment of the Court and delivered the
opinion of the Court with respect to Parts I, Il, 111,V -
A, V-C, and VI, in which BLACKMUN and STEVENS,
J.., joined, an opinion with respect toPart V-E, in which
STEVENS, J., joined, and an opinion with respect to
Parts IV, V-B, and V-D. STEVENS, J., filed an opin-
ion concurring in part and dissenting in part, post, p.
911. BLACKMUN, J., filed an opinion concurring in
part, concurring in the judgment in part, and dissent-
ing in part, post, p. 922. REHNQUIST, C. J., filed an
opinion concurring in thejudgment in part and dissenting
in part, in which WHITE, SCAL1A, and THOMAS, JJ..
joined, post, p. 944. SCALIA, J., filed an opinion con-
curring in the judgment in part and dissenting in part, in
which REHNQUIST, C. J.,, and WHITE and THOMAS,
JJ., joined, post, p. 979.

OPINIONBY: OCONNOR; KENNEDY; SOUTER

OPINION:

[*843] [***693] [**2803] JUSTICE O'CONNOR,
JUSTICE KENNEDY, and JUSTICE SOUTER an-
nounced the judgment of the Court and delivered the
opinion of the Court with respect to Parts 1 11, HI, V-
A, [*844] V-C, and VI, an opinion with respect to Part
V-E, inwhich JUSTICE STEVENS joins, and an opinion
with respect to Parts IV, V-B, and V-D.

Liberty finds no refuge in ajurisprudence of doubt.
Yet 19 years after our holding that the Constitution pro-
tects a woman's right to terminate her pregnancy in its
ca-ly stages, roe V. wade, 410 Uu.s. 113, 35 L Ed 2d
147, 93 5. Ct. 705 (1973), that definition of Ilberty is still
questioned. Joining the respondents asam icus curiae, the
United States, as it has done in five other cases in the
last decade, again asks us to overrule . .. Sec Brief for

Respondents 104-117; Brief for United S, itCS as a m icus
curiae 8

[***LEdHRIA]  [IA] [***LEdHR2A] [2A]
[***LEdIIR3A] [BA] [***LEdIIR4A] [4A]
[***LEdIIR5A] [5/] [***LEdHR6AJ [6A]Al issue
in these cases arc five provisions of the Pennsylvania
Abortion Control /.ct of 1952, as amended in 1988 and
1989. 18 Pa. Cons. Stat. §§ 3203-3220 (1990). Relevant
portions of the Act arc set forth in the Appendix. inra,
s05 u.s.at 902, The Actrequires that awoman seeking an
abortion give her informed consent prior to the abortion
procedure, and specifics that she be provided with certain
information at least 24 hours before the abortion is per-
formed. 8§ 3205. For a minor to obtain an abortion, the
Act requires the informed consent of one of her parents,
but provides for ajudicial bypass option if the minor docs
not wish to or cannot obtain a parent’s consent. § 3206.
Ancther provision of the Act requires that, unless certain
exceptions apply, a married woman seeking an abortion
must sign a statement indicating that she has notified her
husband of her intended abortion. § 3209. The Act ex-
empts compliance with these three requirements in the
event of a "medical emergency," which is defined in §
3203 of the Act. Sec §8 3203,3205(a), 3206(a), 3209(c).
In addition to the above provisions regulating the perfor-
mance of abortions, the [***694] Act imposes certain
reporting requirements on facilities that provide abortion
services. 88 3207(b), 3214(a), 3214(f).

[*845] Before any of these provisions look effect, the
petitioners, who arc five abortion clinics and one physi-
cian representing himself as well as a class of physicians
who provide abortion services, brought this suit seeking
declaratory and injunctive relief. Each provision was chal-
lenged as unconstitutional on its face. The District Court
entered a preliminary injunction against the enforcement
of the regulations, and, after a 3-day bench trial, held
all the provisions at issue here unconstitutional, entering
a permanent injunction against Pennsylvania's enforce-
ment of them. 744 ¢ Supp. 1323 (ED Pa. 1990) The
Court of Appeals for the Third Circuit affirmed in part
and reversed in part, upholding all of the regulations ex-
cept for the husband notification requirement. o47 ¢ .24a
652 (1991). chrantedcertiorari. 502 U.S. 1056 (1992).

The Court of Appeals found it necessary lo follow
an elaborate course of reasoning even to identify the fust
premise to use to determine whether the statute enacted
by Pennsylvania meets constitutional standards. See o 4 7
r2a atss7-69s And atoral argument in this Court, the
attorney for the parties challenging the statute took the po-
sition that none of the enactments can be upheld without
overrulingroe V. waae. Tr. of Oral Arg. 5-6. We disagree
with that analysis; but we acknowledge that our decisions
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after = o . cast doubt upon the meaning and reach of its
holding. Further, THE CHIEF JUSTICE admits that he
would overrule the centra) [**2804] holding ofr .. and
adopt the rational relationship test as the sole criterion of
constitutionality. Secp 0st,505 U.S.at 944, 966 Slate and
federal courts aswell as legislates throughout the Union
must have guidance as they seek to address tliis subject in
conformance with the Constitution. Given these premises,
we find it imperative to review once more the principles
that define the rights of the woman and the legitimate
authority of the State respecting the termination of preg-
nancies by abortion procedures.

[***LEdJIR7A] [7TA)  [***LEdIIR8] [8]
[***LEdIIR9] [9] [***LEdIIR10] [10]Aflcr
considering the fundamental constitutional questions
resolved by ro.. principles of institutional integrity,
[*846] and the rule of stare aeccisis, We arc led to
conclude this: the essential holding of roe V. wade
should be retained and once again reaffirmed.

It must be stated al the outset and with clarity that
r o e s €ssential holding, the holding wc reaffirm, has three
parts. First is a recognition of the right of the woman to
choose to have an abortion before viability and to obtain it
without undue interference from the Stale. Before viabil-
ity, the Slate's interests are not strong enough to support a
prohibition of abortion or the imposition of a substantial
obstacle to the woman's effective right to elect the pro-
cedure. Second is a confirmation of the Slate's power to
restrict abortions after fetal viability, if the law contains
exceptions for pregnancies which endanger the woman's
life or health. And third is the principle that the State has
legitimate interests from the outset of the pregnancy in
protecting the health of the woman and the life of the
fetus that may become a child. These principles do not
contradict one another, and wc adhere to each.

[**695] Il

[***LEdIIRIIA] [L1A]Conslitutional protection of the
woman's decision to terminate her pregnancy derives from
the Due Process Clause of the Fourteenth Amendment. It
declares that no Slate shall "deprive any person of life,
liberty, or property, without due process of law." The con-
trolling word in the eases before us is "liberty." Although
a literal reading of the Clause might suggest that it gov-
erns only the procedures by which a Slate may deprive
persons of liberty, for at least 105 years, SiNCe m u g e+
VKansas‘123US 623, 660-661, 31 L Ed. 205, 8 S

ct. 273 (18s7), the Clause has been understood to con-
tain a substantive component as well, one "barring certain
government actions regardless of the fairness of the pro-
cedures used to implement them." o aniers Vi w itiiam s.

474 U.s. 327, 331, 88 L Ed. 2d 662, 106 S Ct. 662

(1986). As Justice Brandcis (joined by Justice Holmes)
observed, "despite arguments to the contrary which had
seemed to me persuasive, it is settled that the due process
clause of the Fourteenth [*847] Amendment applies
to matters of substantive law as well as to matters of
procedure. Thus all fundamental rights comprised within
the term liberty are protected by the Federal Constitution
from invasion by the States." w nitney Vi catitornia, 274
U.s. 357,373, 71 L Ed. 1095, 475S. Ct. 641 (1927) (Con-
curring opinion). "The guaranties of due process, though
having their roots in Magna Carta's periegem terrae - and
considered as procedural safeguards 'against executive
usurpation and tyranny,’ have in this country 'become bul-
warks also against arbitrary legislation." roe V. viim an.
367 U.S. 497,541, 6 L Ed 2d 989, 81 § Ct. 1752 (1961)
(Harlan, J., dissenting from dismissal on jurisdictional
grounds) (quoting Hurtado V. California, 110 U.S. 516,

532, 28 L Ed. 232, 4 S Ct. 11l (1884))

The most familiarof the substantive liberties protected
by the Fourteenth Amendment arc those recognized by the
Bill of Rights. Wc have held that the Due Process Clause
of the Fourteenth Amendment incorporates most of the
Bill of Rights against the Slates. See, C. ¢.. buncan V
Louisiana, 391 U.S 145, 147-148, 20 L Ed. 2d 491, 88
s ct 1444 (1068). It is templing, as a means of curbing
the discretion of federal judges, to suppose that liberty
[**2805] encompasses no more than those rights already
guaranteed to the individual against federal interference
by the express provisions of the first eight Amendments to
the Constitution. Se€a aam son V. california, 332 U.s. 46,
6S-92, 91 L Ed 1903, 67 S Ct.1672(1947)(B|aCk.J.,
dissenting). But of course this Court has never accepted
that view.

[***LEdIIRIIB] [11B] [***LEdIIR12j [12]H is also
tempting, for the same reason, lo suppose that the Due
Process C .tusc protects only those practices, defined al
the most specific level, that were protected against gov-
ernment interference by other rules of law when the
Fourteenth Amendment was ratified. See w ichaer 1. v
Gerald D., 491 U.s 110, 127-128, n .6 ,105 L Ed. 2d 91.
109 5. Ct. 2333 (1989) (opinion of SCALIA, J) But such
a view would be inconsistent with our law. It is a promise
of the Constitution that there is a realm of personal liberty
which the government may not enter. Wc have vindicated
this principle before. Marriage is mentioned nowhere in
the Bill of Rights and interracial [***696] marriage was
illegal [*S48] in most Slates in the 19th century, but the
Court was no doubt correct in finding it to be an aspect
of liberty protected against slate interference by the sub-
stantive component of the Due Process Clause incoving
v Virginia. 38S U .S 1, 12. 18 L Ed. 2d 1010, 87 S. Ct

s 17 (196 7) (relying, in an opinion for eight Justices, on
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the Due Process Clause). Similar examples may be found
inTurnerVSajlcy‘ 482 U.S. 78, 94-99. 96 L Ed. 2d 64
107 S. Cl. 2254 (1987); in carey V. Population Sendees
International, 431 U.S. 678, 684-686, 52 L Ed. 2d 675,
97 S. Ct. 2010 (1977); iNGriswold V. connecticut, 381
U .S 479, 481-482, 14 L Ed. 2d 510, 85 S ct. 1678
(1965). as well as in the separate opinions of a majority
of the Members of the Court in that ease, ia., at 456 -
488 (Goldberg, J., joined by Warren, C.J., and Brennan,
J., concurring) (expressly relying on due process), ia .. at
s00-502 (Harlan, J., concurring injudgment) (same), ia ..
atso2-5s07 (WHITE, J., concurring injudgment) (same);
iNrierce v. Society of Sisters, 268 U.S. 510, 534-535,
09 L €<t 1070, 45 5. ct. 571 (1925); andinMeyerv.
Nebraska. 262 U .S 390, 399-403, 67 L Ed. 1042, 43 §

Ct. 625(1923)

[***LEdHRIIC] [1ICJINcither the Bill of Rights nor
the specific practices of States at the time of the adop-
tion of the Fourteenth Amendment marks the outer limits
of the substantive sphere of liberty which the Fourteenth
Amendment protects. See U.S. Const., Arndt. 9. As the
second Justice Harlan recognized:

"The full scope of the liberty guaranteed by
the Due Process Clause cannot be found in
or limited by the precise terms of the spe-
cific guarantees elsewhere provided in the
Constitution. This 'liberty' is not a series of
isolated points pricked out in terms of the
taking of property; the freedom of speech,
press, and religion; the right to keep and
bear arms; the freedom from unreasonable
searches and seizures; and so on. It is ara-
tional continuum which, broadly speaking,
includes a freedom from all substantial arbi-
trary impositions and purposeless restraints,
. . and which also recognizes, what a rea-
sonable and sensitive judgment must, that
certain interests require particularly careful
scrutiny of the stale needs asserted tojustify
their abridgment.” roe v, [*849] uiim an,
supra, at sas (Opinion dissenting from dis-
missal on jurisdictional grounds).

Justice Harlan wrote these words in addressing itn is-
sue the full Court did not reach in roe V. uviiman,
but the Court adopted his position four Terms later in
Griswold v. Connecticut, wupra. IN 6riswora, W held
that the Constitution docs not permit a State to forbid
a married couple to use contraceptives. That same free-
dom wes later guaranteed, under the Equal Protection
Clause, for unmarried couplel See eisenstaat V. sairg

405 U.Ss. 43s, 31 L Ed. 2d 3 -9. 92 s. Ct. 1029 (1972).

Constitutional protection was extended [**2806] to
the sale and distribution of contraceptives in carey V.
Population Services International, supra. Itissettlednwv,
as it was when the Court heard arguments inroe V. w aae.
that the Constitution places limits on a State's right to
interfere with a person’'s most basic decisions about fam-
ily [***697] and parenthood, see carey V. popuiation
Sendees International, supra; Moore V. East Cleveland,
431 U.s 494, 52 L Ed 2d 531, 97 S. Cl. 1932 (1977);

Eisenstadt V. Baird, supra; Loving V. Virginia, supra;

Griswold V. Connecticut, supra; Skinner V. Oklahom a
ex ret. W illiamson.316 U.S. 535, 86 L Ed. 1655,62 5. Ct
1110 (1942); Pierce V. Society of Sisters, supra; Meyer

V.nebraska. supra. @S Well as bodily integrity, see, ¢ .
W ashington v. Harper, 494 U .S 210, 221-222, 108 L Ed.
2d 178 110 S Ct. 1028 (1990); Winston VLee‘47OU5.
753, 84 L Ed. 2d 662, 105 S Ct. 1611 (1985); Rochin
VCaIlfornla,342 u .S 165, 96 L Ed. 183, 72 §. Ct. 205

(1952).

The inescapable fact is that adjudication of substantive
due process claims may call upon the Court in interpret-
ing the Co 'stitulion lo exercise that same capacity which
by tradilioi courts always have exercised: reasonedjudg-
ment. Its boundaries arc not susceptible of expression asa
simple rule. That does not mean we arc free lo invalidate
state policy choices with which wc disagree; yet neither
docs it permit us to shrink from the duties of our office.
As Justice Harlan observed:

"Due process has not been reduced toany
formula; its content cannot be determined by
reference toany cr .. [*850] The best that
can be said is tnat nrough the course of this
Court's decisions it has represented the bal-
ance which our Nation, built upon postulates
of respect for the liberty of the individual, has
struck between that liberty and the demands
of organized society. If the supplying of con-
tent lo this Constitutional concept hits of ne-
cessity been a rational process, it certainly
has not been one where judges have felt free
to roam where unguided speculation might
take them. The balance of which | speak is
the balance struck by this country, having re-
gard towhat history teaches arc the traditions
from which it developed as well as the tradi-
tions from which it broke. Thai tradition is a
living thing. A decision of this Court which
radically departs from it could not long sur-
vive, while a decision which builds on what
has survived is likely to be sound. No for-
mula could serve as a substitute, in this area,
for judgment and restraint." roe v. viman.
se7 u.s. atsaz (Opinion dissenting fromdis-
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missal on jurisdictional grounds).

See also rociiin v Ccalifornia, supra, at 171-172
(Frankfurter, J., writing for the Court) ("To believe that
this judicial exercise of judgment could be avoided by
freezing 'due process of law' at some fixed stage of time
or thought is to suggest that the most important aspect
of constitutional adjudication is a function for inanimate
machines and not forjudges").

Men and women of good conscience can disagree,
and wc suppose some always shall disagree, about the
profound moral and spiritual implications of terminating
a pregnancy, even in its earliest stage. Some of us as
individuals find abortion offensive to our most basic prin-
ciples of morality, but that cannot control our decision.
Our obligation is lo define the liberty of all, not to mandate
our own moral code. The underlying constitutional issue
is whether the Stale can resolve these [**v698] philo-
sophic questions in such a definitive way that a woman
lacks al) choice in the matter, except perhaps [*851] in
those rare circumstances in which the pregnancy is itself
a danger to her own life or health, or is the result of rape
or incest.

It is conventional constitutional doctrine that where
reasonable people disagree the government can adopt one
position or the other. Sec, e. ».. Ferguson Viskrupa, 372
U .s 726.10 L Ed. 2d 93.8S3 S. Ct. 1028(1963); [**2507\]
W illiam son \/.Lee O pticalofOkla., Inc., 348 U.S. 453, 99
L Ed. 563, 75 S. Ct. 461 (1955). Thattheorem, however,
assumes a slate of affairs in which the choice docs not
intrude upon a protected liberty. Thus, while some people
might disagree about whether or not the (lag should be
saluted, or disagree about the proposition that it may not
be defiled, wc have ruled that a State may not compel or
enforce one view or lhe other. Sec w est virginia sa. ot
Ed VBarnelte,SlQUS 624, 87 L Ed 1628, 63 S. Ct
1178(1943); Texas V.Johnson. 491 U.S. 397, 105 L Ed.

2d 342,109 S. Ct. 2533(1989)

Our law affords constitutional protection to personal
decisions relating to marriage, procreation, contraception,
family relationships, child rearing, and education. carey
V.Ppopulation Services International, 431 U.S. at 685. Our
eases recognize "the right of the inaiviauai. married or
single, lo be free from unwarranted governmental intru-
sion into matters so fundamentally affecting a person as
the decision whether to bear or beget achild." eisenstaat
V.saira, supra, a1 453 (emphasis in original). Our prece-
dents "have respected the private realm of family life
which the state cannot enter.” rrince V. massachusetts,
321 U.s. )58, 166, 88 L Ed. 645, 64 5. <Y 438(1944).
These matters, involving the most intimate and personal
choices a person may make in a lifetime, choices cen-

tral to personal dignity and autonomy, arc central to the
liberty protected by the Fourteenth Amendment. Al the
heart of liberty is the right lo define one's own concept of
existence, of meaning, of the universe, and of the mystery
of human life. Beliefs about these matters could not de-
fine the attributes of pcrsonhood were they formed under
compulsion of the State.

[*S52] These considerations begin our analysis of the
woman's interest in terminating her pregnancy but cannot
end it, for this reason: ihough the abortion decision may
originate within the zone of conscience and belief, it is
more than a philosophic exercise. Abortion is a unique
act. It is an act fraught with consequences for others: for
the woman who must live with the implications of her
decision; for the persons who perform and assist in the
procedure; for the spouse, family, and society which must
confront the knowledge that these procedures exist, pro-
cedures some deem nothing short of an act of violence
against innocent human life; and, depending on one’s be-
liefs, for the life or potential life that is aborted. Though
abortion is conduct, it does not follow that the State is
entitled to proscribe it in all instances. That is because the
liberty of the woman is at stake in a sense unique to the
human condition and so unique to the law. The mother
who carries a child to full term is subject to anxieties, to
physical constraints, [***699] to pain that only she must
bear. That these sacrifices have from the beginn.ng of the
human race been endured by woman with a pride that
ennobles her in the eyes of others and gives lo the infant
a bond of love cannot clone be grounds for the Stale to
insist she make the sacrifice. Her suffering is loo intimate
and personal for the Stale lo insist, without more, upon its
own vision of the woman’s role, however dominant that
vision has been in the course of our history and our cul-
ture, The destiny of the woman must be shaped to a large
extent on her own conception of her spiritual imperatives
and her place in society.

It should be recognized, moreover, that in some criti-
cal respects the abortion decision is of the same character
as the decision to use contraception, to which c risw o1a V.
Connecticut, Eisenstadt V.Baird, andCarey V.Population
services Internationar afford constitutional protection.
W have no doubt as lo the correctness or those decisions.
They support [*853] thereasoning ins. . relating to the
woman's liberty because they involve personal decisions
concerning not only the meaning of procreation but also
human responsibility and respect for it. As with abortion,
reasonable people will have differences of opinion about
these matters. One view is based on such reverence for the
wonder of [**2808] creation that any pregnancy ought
to be welcomed and carried to full term no matter how
difficult it will be to provide for the child and ensure its
well-being. Ancther is that the inability lo provide for
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the nurture and care of the infant is a cruelty to the child
and an anguish lo the parent. These are intimate viel -
with infinite variations, and their deep, personal charac-
ter underlay our decisions iN c risw o1da. Eisenstaar, and
carey. The same concerns are present when the woman
confronts the reality that, perhaps despite her attempts to
avoid it, she has become pregnant.

[***LEdIIR7B] [7B]lt was this dimension of personal
liberty that = o  sought to protect, and its holding invoked
the reasoning and the tradition of the precedents we have
discussed, granting protection lo substantive liberties of
the person. = » . Was, of course, an extension of those cases
and, as the decision itself indicated, the separate States
could act in some degree to further their own legitimate
interests in protecting prenatal life. The extent to which
the legislatures of the Slates might act lo outweigh the
interests of the woman in choosing to terminate her preg-
nancy was a subject of debate both in =, itself and in
decisions following it.

While wc appreciate the weight of the arguments
made on behalf of the Slate in the cases before us, ar-
guments which in their ultimate formulation conclude
that = o . should be overruled, the reservations any of us
may have in reaffirming the central holding of =.. are
outweighed by the explication of individual liberty we
have given combined with the force of stare aecisis. WC
turn now to that doclrinc.

[*854] 1l
A

[***LEdIIR13] [13]Thc obligation to follow precedent
begins with necessity, and a contrary necessity marks
its outer limit. With Cardozo, we recognize that no ju-
dicial system could do society’s work if it eyed each
issue [***700] afresh in every case that raised it. Sec B.
Cardozo, The Nature of the Judicial Process 149 (1921).
Indeed, the very concept of the rule of law underlying our
own Constitution requires such continuity overtime thata
respect for precedent is, by definition, indispensable. See
Powvell, Stare Decisis and Judicial Restraint, 1991 Journal
of Supreme Court History 13,16. Al the other extreme, a
different necessity would make itselffelt if a priorjudicial
ruling should come to be seen so clearly as error that its
enforcement was for that very reason doomed.

Even when the decision to overrule a prior case is nat,
as in the rare, latter instance, virtually foreordained, it
is common wisdom that the rule of stare aecisis IS NOt
an "inexorable command," and certainly it is not such in
every constitutional ease, se€surnet V. coronaao Oh 4
Gas Co., 285 U.S 393, 405-411, 76 L Ed 815, 52 S

ct. aa3 (es2) (Brandcis, J., dissenting). See alsorayne

v. Tennessee, 501 U .S 808, 842, 115 L Ed. 2d 720, 111

S. Ct. 2597 (1991) (SOUTER, J, joined by KENNEDY,
J., Concurring); Arizona V. Rttmscy, 467 U.s. 203, 212,
S1 L Ed. 2d 164, 104 S. Ct. 2305 (1984). Rather, when
this Court reexamines a prior holding, itsjudgment is cus-
tomarily informed by aseries of prudential and pragmatic
considerations designed to test the consistency of overrul-
ing a prior decision with the ideal of the rule of law, and lo
gauge the respective costs of reaffirming and overruling
a prior case. Thus, for example, wc may ask whether the
rule has proven to be intolerable simply in defying prac-
tical Workability, switt 4 co. V. wickham, 382 u.s. 111,

116, 15 L Ed. 2d 194, 86 S. Ct. 258 (1965); whether the
rule is subject to a kind of reliance that would lend a spe-
cial hardship to the consequences of overruling and add
inequity to the cost of repudiation, c. ¢ .. unitea states V.
Title Ins. 4 Trust [*855] Co 265 U .S. 472, 486 (1924);
whether related principles of law have so far developed as
to have left the old rule no more than aremnant of aban-
doned doctrine, SeC ratterson V.M cLean credit Union,
491 U.S 164, 173-174, 105 L Ed. 2d 132, [**2809]
109 S. Ct. 2363 (1989); or whether facts havesochanged,
or come to be seen so differently, as to have robbed the
old rule of significant application or justification, .. .

surnet, supra, a: 412 (Brandcis, J., <issenting).

So in tliis case we may enquire whether = - - s central
rule has been found unworkable; whether the rule’s lim-
itation on state powver could be removed without serious
inequity to those who have relied upon it or significant
damage lo the stability of the society governed by it;
whether the law’s growth in the in.ervening years has left
r o c's central rule a doctrinal anachronism discounted by
society; and whether =, .-s premise., of fact have so far
changed in the ensuing two decades as to render its cen-
tral holding somehow irrelevant ¢ : unjustifiable in dealing
with the issue it addressed.

1

[***LEdHR7C] (7C]Although=«.. has engendered op-
position, it has in no sense proven "unworkable," sec
Garcia V.San Antonio M etropolitan TransitAuthority, 469
U.s. 528,546, 83 L Ed. 2d 1016, 105 § Ct. 1005(19865),
representing as it does a simple limitation beyond which
a stale law is unenforceable. While = .. has, of course,
[***701] required jud cial assessment of state laws af-
fecting the exercise of the choice guaranteed against gov-
ernment infringement, and although the need for such
review will remain as a consequence of today's decision,
the required determinations fall within judicial compe-
tence.

2

The inquiry into reliance counts the cost of a rule's
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repudiation as it would fall on those who have relied
reasonably on the rule's continued application. Since the
classic ease for weighing reliance heavily in favor of fol-
lowing the earlier rule occurs in the commercial context,
SE€ rayne V. Tennessee, [*856] supra. at s2s. Where
advance planning of great precision is most obviously a
necessity, it is no cause for surprise that some would find
no reliance worthy of consideration ii support ofrue.

While neither respondents nor their. » i« in so many
words deny that the abortion right invites some reliance
prior lo its actual exercise, one can readily imagine an
argument stressing the dissimilarity of this ease to one
involving property or contract. Abortion is customarily
chosen as an unplanned response to the consequence of
unplanned activity or to the failure of conventional birth
control, and except on the assumption that no intercourse
would have occurred but o - = o < s holding, such behavior
may appear tojustify no reliance claim. Even if reliance
could be claimed on that unrealistic assumption, the argu-
ment might run, any relianccintcrcst wouldbea e m inim is.
Tliis argument would be premised on the hypothesis that
reproductive planning could lake virtually immediate ac-
count of any sudden restoration of state authority lo ban
abortions.

To eliminate lhe issue of reliance that easily, however,
one would need to limit cognizable reliance to specific in-
stances of sexual activity. But to do this would be simply
to refuse to face the fact that for two decades of economic
and social developments, people have organized intimate
relationships and made choices that define their views
of themselves and their places in society, in reliance on
the availability of abortion in the event that contraception
should fail. The ability of women to participate equally
in the economic and social life of the Nation has been
facilitated by their ability to control their reproductive
lives. Sec, <. ¢.. R. Petchcsky, Abortion and Woman's
Choice 109, 133 n.7 (rev. cd. 1990). The Constitution
serves human values, and wiliile the effect of reliance on
r o c Cannot be exactly measured, neither can the certain
cost of overruling = » . for people who have ordered their
thinking and living around that case be dismissed.

[*857] [**2810] 3

No evolution oflcgal principle has leftr - . s doctrinal
footings weaker than they were in 1973. No development
of constitutional law since the case was decided has im-
plicitly or explicitly left = - . behind as a mcia survivor of
obsolete constitutional thinking.

It will be recognized, of course, that r.. stands at
an intersection of two lines of decisions, but in whichever
doctrinal category one reads the ease, the result for present
purposes will be the same. The =, . Court itself placed

its holding in the succession of cases most prominently
[***702] exemplified by 6 risw 010 V. connecticut, 381
U .s 479, 14 L Ed 2d 510, 85 § Cl. 1678 (1965). See
Roc, 410 U.s. at 152-153. VWhen it is so seen, roe is
clearly in nojeopardy, since subsequent constitutional de-
velopments have neither disturbed, nor do they threaten
to diminish, the scope of recognized protection accorded
lo the liberty relating lo intimate relationships, the family,
and decisions about whether or not to beget or bear achild.
See, C.E., carey V.Population Services International, 431
U .s 678,52 L Ed 2d 675, 9758 Ct. 2010(1977); Moore
VEas[CIeveland,431 U .S 494, 52 L Ed. 2d 531, 97 §S.

Ct. 1932(1977)

r o c. hOwever, may be seen nat only as an exemplar of
s risw o1a liberty but as a rule (whether or not mistaken)
of personal autonomy and bodily integrity, with doctri-
nal affinity to eases recognizing limits on governmental
power to mandate medical treatment or to bar its rejection.
If so, our eases since .. accord with r . .s view that a
State’s interest in the protection of life falls short ofjus-
tifying any plenary override of individual liberty claims.
Cruzan v. Director, M o Dept, of Health, 497 U.S 261,
278, 111 L Ed 2d 224, 11058 Ct.2841(1990)‘cf.,e g..
R\gglns\/.Nevada‘SDAUS 127, 135, 118 L Ed 2d 479,
112 S. Ct. 1810 (1992); Washington v. Harper, 494 U.S.
210,108 L Ed. 2d 17a,1105.c1.102&(1990);Seea|50,
e.g., Rocliin V.califo rnia, 342 U.S. 165, 96 L Ed 183, 72
S Ct. 205 (1952); Jacobson v. Massachusetts, 197 U.S.

11, 24-30, 49 L Ed. 643, 25 § Ct. 358 (19065).

Finally, one could classify roe @Ssuigeneris. If the
ease is so viewed, then there clearly has been no erosion of
its central determination. The original holding resting on
the [*858] concurrence of seven Members of the Court in
1973 was expressly affirmed by a majority of six in 1983,
S€CAkron V.Akron Centerfor Reproductive Health, Inc.,
462 U.S. 416, 76 L Ed. 2d 687, 103 S Ct. 2481 (Akron
. and by a majority of five in 1986, see tnhorburgn
v. American College of O bstetricians and Gynecologists,
476 U.S. 747,90L Ed.2d 779.106S. Ct. 2169, expressing
adherence to the constitutional ruling despite legislative
efforts in some Stales to test its limits. More recently, in
W ebster V. Reproductive Health Services, 492 U.S 490,
106 L Ed. 2d410, 109S. Ct.3040(1989), althoughtvvoof
the present authors questioned the trimester framework in
away consistent with our judgment today, see ia ., ats1s
(REHNQUIST, C. J., joined by WHITE and KENNEDY,
JJ.); .. at 529 (O'CONNOR, J., concurring in part and
concurring injudgment), amajority of the Court either de-
cided to reaffirm or declined lo address the constitutional
validity of the central holding ofroe. Se€ w ebster, 492
us. ats21 (REHNQUIST, C. J, joined by WHITE and
KENNEDY, JJ), id., at 525-526 (O’CONNOR, 1, Con-
curring in part and concurring injudgment); ia ., at ss7.
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553 (BLACKMUN, J., joined by Brennan and Marshall,
JJ., concurring in pari and dissenting in part); i« .. at se1-
ses (STEVENS, J., concurring in part and dissenting in
part).

Nor will courts building upon = . be likely to hand
down eironcous decisions as a consequence. Even on the
assumption that the centra) [***703] holding of roe
was in error, that error would go only to the strength of
the state interest in fetal protection, not to the [**2813]
recognition afforded by the Constitution lo the woman's
liberty. The latter aspect of the decision fits comfortably
within the framework of the Court's prior decisions, in-
Cludingsklnnsrv Oklahoma ex re’. W illiamson, 316 U.S.
535, 86 L Ed. 1655, 62 S Ct. 1110 (1942); Griswold,
supra; Loving V. Virginia, 388 U.S. 1, 18 L Ed. 2d 1010,
87 S C(.1817(1967)‘ar‘dElsenslad(v.Ba\rd‘405US.
438, 31 L Ed. 2d 349, 92 S Ct. 1029 (1972), thGhO|d-
ings of which arc "not a series of isolated points," but
mark a "rational continuum.” roe V. viiman, 367 u.s. at
s23 (Harlan, J., dissenting). As we described in [*859]
carey VLPopulation Services International, supra the lib-

erty which encompasses those decisions

"includes 'the interest in independence in
making certain kinds of important decisions.'
While the outer limits of this aspect of [pro-
tected liberty] have not been marked by the
Court, it is clear that among the decisions that
an individual may make without unjustified
government interference are personal deci-
sions 'relating to marriage, procreation, con-
traception, family relationships, and child
rearing and education." 451 u.s. ai684-685
(citations omitted).

The soundness of this prong of the = - . analysis is
apparent from a consideration of the alternative. If in-
deed the woman's interest in deciding whclhf =to bear
and beget a child had not been recognized as in ro .. the
State might as readily restrict a woman's right to choose
to carry a pregnancy lo lerm as to terminate it, to further
asserted state interests in population control, or eugen-
ics, for example. Yet .. has been sensibly relied upon
to counter any such suggestions. €. ¢.. arnoia Visoara
of Education of Escam bia County, Ala., 880 F.2d 305,
s11 (ca11 1°89) (relying upon .. and concluding that
government o ‘cials violate the Constitution by coercing
a minor to have an abortion); avery V. county ofBsurke,
660 F.2d 111, 115 (CA4 1981) (county agency inducing
teenage girl to undergo unwanted sterilization on the basis
of misrepresentation that she had sickle cell trait); see also
In re Quinlan, 70 N.J. 10, 355 A.2d 647 (relyingonpoe in
finding a right to terminate medical treatment), cert, de-

niedsub nom . Gargcr VUNew Jersey, 429 U.S. 922, 50 L

Ed. 2d 289, 97 S. Ct. 319 (1976)) Inanyevent, because
roes ScoOpe is confined by the fact of its concern with
postconception potential life, a concern otherwise likely
lo be implicated only by some forms of contraception
protected independently under s +isw o1« and later cases,
any error in . . is unlikely to have serious ramifications
in future cases.

[*S60] 4

We have seen how time has overtaken some ofr o e
factual assumptions: advances in maternal health care
allow for abortions safe to the mother later in preg
nancy than was true in 1973, se€akron 1. supra, at 429,
» v . and advances in neonatal care have advanced vi-
ability to a point somewhat earlier. Compare roe. 410
U.s. at 160, WItN webster. supra, at 515516 (opinion
of REHNQUIST, C. J), S€€ Akron 1, 462 U.S. at 457,
[***704] anan.s (O'CONNOR, J., dissenting). But these
facts go only to the scheme of time limits on the realiza-
tion of competing interests, and the divergences from the
factual premises of 1973 have no bearing on the validity
of r o e s central holding, that viability marks the earliest
point at which the State's interest in fetal life is constitu-
tionally adequate tojustify a legislative ban on nonthcr-
apcutic abortions. The soundness or unsoundncss of that
constitutional judgment in no sense turns on whether vi-
ability occurs at approximately 28 weeks, as was usual at
the time ofr o . at 23 to 24 weeks, as it sometimes docs
today, or at some moment even slightly earlier in preg-
nancy, as it may if fetal respiratory capacity can somehow
be enhanced in the future. Whenever it may occur, the;'
tainment of viability may continue lo serve as the critical
fact, just as it has done since r v« Was [**2812] decided;
which is to say that no change in r..s factual under-
pinning has left its central holding obsolete, and none
supports an argument for overruling it

5

The sum of the precedential enquiry to this point
shows r o e s underpinnings unweakened in any way af-
fecting its central holding. While it has engendered disap-
proval, it has not been unworkable. An entire generation
has come of age free to assume = - . s concept or liberty
in defining the capacity of women to act in society, and to
make reproductive decisions; no erosion of principle go-
ing lo liberty or personal autonomy has leftz . « s central
holding adoctrinal remnant; [*861] Roe portends node-
velopments al odds with other precedent for the analysis
of personal liberty; and no changes of fact have rendered
viability more or less appropriate as the point al which
the balance of interests tips. Within the bounds of normal
stare aecisis analysis, then, and subject to the considera-
tions on which it customarily turns, the stronger argument
is for affirming = . e s central holding, with whatever de-
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grce of personal reluctance any of us may have, not for
overruling it.

B

In aless significant case, stare aecisis analysis could,
and would, slop at the point we have reached. But the
sustained and widespread debate = . e has provoked calls
for some comparison between that case and others of
comparable dimension that have responded to national
controversies and taken on the impress of the controver-
sies addressed. Only two such decisional lines from the
past century present themselves for examination, a; din
each instance the result reached by the Court accorded
with the principles wc apply today.

The first example is that line of cases identified with
Lochnecr V. New York 198 U.S 45, 49 L Ed.937,25$
ct. 539 (1905), Which imposed substantive limitations on
legislation limiting economic autonomy in favor of health
and welfare regulation, adopting, in Justice Holmes's
view, the theory of laissez-faire. 4. a: 75 (dissenting
opinion). The v« c1incr decisions were exemplified by
Adkins V. children's H ospital of District of Colum bia,
20/US 525, 67 L Ed. 785, 43 § Ct. 394 (1923), In
which this Court held it lo be an infringement of constitu-
tionally protected liberty of contract [***705] to require
the employers of adult women to satisfy minimum wage
standards. Fourteen years later, west coast Hotel co. V.
Parrish, 300 U.s. 379, 81 L Ed 703,57S Ct. 578(1937),
signaled the demise Of Lo cnhncr by Overruling a akins. In
the meantime, the Depression had come and, with it, the
lesson that seemed unmistakable to most people by 1937,
that the interpretation of contractual freedom protected in
aakins rested on fundamentally [*862] false factual as-
sumptions about the capacity of a relatively unregulated
market to satisfy minimal levels of human welfare. Sec
West coast Hotel Co., supra, at 399. AS Justice Jackson
wrote of the constitutional crisis of 1937 shortly before
he came on the bench: "The older world of 1aisscz fairc
was recognized everywhere outside the Court to be dead.”
The Struggle for Judicial Supremacy S5 (1941). The facts
upon which the earlier case had premised a constitutional
resolution of social controversy had proven lo be untrue,
and history's demonstration of their untruth not only justi-
fied but required the newchoice of constitutional principle
that Il'erf c o a5t woer @announced. Of course, it was true
that the Court lost something by its misperception, or
its lack cf prescience, and the Court-packing crisis only
magnified the loss; but the clear demonstration that th*
facts of economic life were different from those previ-
ously assumed warranted the repudiation of the old law.

The second comparison that 20th century history in-
vites is with the cases employing (**2813] thcscparate-
but-cqual rule for applying the Fourteenth Amendment’s

equal protection guarantee. They began with ¢ icssy v
Ferguson, 163 U.S 537, 41 L Ed. 256, 16 S Ct. 1138
(1s9s6), holding that legislatively mandated racial segre-
gation in public transportation works no denial of equal
protection, rejecting the ; 'gumcnt that racial separation
enforced by the legal machinery of American society
treats the black race as inferior. The » .55y Court con-
sidered "the underlying fallacy of the plaintiffs argument
to consist in the assumption that the enforced separation
of the two races stamps the colored race with a badge
of inferiority. If this be so, it is not by reason of any-
thing found in the act, but solely because the colored
race chooses to put that construction upon it." 1a .. at ss1

Whether, as a matter of historical fact, the Justices in the
picssy Mmajority believed this or not, see ia .. at ss57. 562
(Harlan, J., dissenting), this understanding of the impli-
cation of segregation was the staled justification for the
Court’s opinion. But this understanding of [*863] the
facts and the rule it was stated lo justify were repudiated
iNerown V.Board ofEducation, 347 U.s. 453, 95 L Ed.
873, 74 S. Ct. 686 (1954) (Brown 1). As one commenta-
tor observed, the question before the Courtinsow n Was
"whether discrimination inheres in that segregation which
is imposed by law in the twentieth century in certain spe-
cific states in the American Union. And that question has
meaning and can find ananswer only on the ground of his-
tory and of common knowledge about the facts of life in
the limes and places aforesaid." Black, The Lawfulness of
tin Segregation Decisions, 69 Yale L J. 421, 427 (1960).

The Court in s:0ow n addressed [***706] these facts
of life by observing that whatever may have been the
understanding in »essys time of the power of segre-
gation to stigmatize those who were segregated with a
"badge of inferiority," it was clear by 1954 that legally
sanctioned segregation had just such an effect, to the
point that racially separate public educational facilities
were deemed inherently unequal. z47 u.s. at 4a9~409s
Society’s understanding of the facts upon which a consti-
tutional ruling was soughtin 1954 was thus fundamentally
different from the basis claimed for the decision in 1896.
While we think » i s sy was wrong the day it was decided,
SeEricssy, supra, at 552564 (Harlan, J., dissenting), wc
must also recognize that ther i s sy Court's explanation for
its decision was so clearly at odds with the facts apparmt
to the Court in 1954 that the decision lo reexamine r ics sy
was on this ground alone not only justified but required.

west coast Hotel @ srown €ach rested on facts,
or an understanding of facts, changed from those which
furnished the claimed justifications for the earlier consti-
tutional resolutions. Each case was comprehensible as
the Court’s response to facts that the country could under-
stand, or had come to understand already, but wiliich the
Court of an earlier day, as its own declarations disclosed,
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had not been able to perceive. As the decisions were thus
comprehensible [*864] they were also defensible, not
merely as the victories of one doctrinal school over an
other by dint of numbers (victories though they were), but
as applications of constitutional principle to facts as they
had not been seen by the Court before. In constitutional
adjudication as elsewhere in life, changed circumstances
may impose new obligations, and the thoughtful part of
the Nation could accept each decision lo overrule a prior
case as a response to the Court's constitutional duty.

Because the cases before us present no such occasion
it could be seen as no such response. Because neither the
factual underpinnings of = . .s central holding nor our
understanding of it has changed (and because no other
indication of weakened precedent lias been shown), the
Court could not pretend to be reexamining the prior law
with any justification beyond a present doctrinal disposi-
tion to come out differently from the [**2814] Court of
1973. To overrule prior law fot no other reason than that
would ran counter to the view repealed in our cases, that
adecision to overrule should rest on some special reason
over and above the beliefthat a prior case was wrongly de-
cided. See,n. g..Mitchell M\\V. T. GruntCo. 416 U.S. 600,
636, 43 L Ed. 2d 406, 94 S. Ct. 1595 (1974) (Stewal"t, \].,
dissenting) ("A basic change in the law upon a giound no
firmer than a change in our membership invites the pop-
ular misconception that this institution is little different
from the two political branches of the Government. No
misconception could do more lasting injury to this Court
and to the system of law which it is our abiding mission
toserve"); Mapp V.Ohio, 367 U.S. 643, 677, 6 L Ed. 2d
1081, S1 S. Ct. 1684 (1961) (Harlan, J, dlssentlng)

C

The examination of the conditions justifying the re-
pudiation Of aakins by West coast Hotel AN picssy by
[***707] s:own is enough to suggest the terrible price
that would have been paid if the Court had not overruled
as it did. In the present cases, however, as our analysis lo
this point makes clear, the terrible price would be paid for
overruling. Our analysis [*S65] would not be complete,
however, without explaining why overruling s - . s central
holding would not only reach an unjustifiable result un-
derprinciples of:uare aecisis, butwould seriously weaken
the Court's capacity to exercise thejudicial power and to
function as the Supreme Court of a Nation dedicated to
the rule of law. To understand why this would be so it is
necessary to understand the source of this Court's author-
ity, the conditions necessary for its preservation, and its
relationship to the country's understanding of itself as a
constitutional Repubilic.

The root of American governmental power is revealed
most clearly in the instance of the power conferred by the

Constitution upon the Judiciary of the United Stales and
specifically upon this Court. As Americans of each suc-
ceeding generation arc rightly told, the Court cannot buy
support for its decisions by spending money and, except
to a minor degree, i: cannot independently coerce obe-
dience to its decrees. The Court's power lies, rather, in
its legitimacy, a product of substance and perception that
shows itself in the people's acceptance of the Judiciary
as fit to determine what the Nation's law means and to
declare what it demands.

The underlying substance of this legitimacy is of
course the warrant for the Court's decisions in the
Constitution and the lesser sources of legal nrinciplc on
which the Court draws. That substance is expressed in
the Court's opinions, and our contemporary understand-
ing is such that a decision without principled justification
would be nojudicial act at all. But even when justifica-
tion is furnished by apposite legal principle, something
more is required. Because not every conscientious claim
of principled justification will be accepted as such, the
justification claimed must be beyond dispute. The Court
must take care to speak and act in ways that allow people
to accept its decisions on the terms the Court claims for
them, as grounded truly in principle, not as compromises
with social and political pressures having, as such, no
bearing on the principled choices that the Court is [*866]
obliged lo make. Thus, the Court's legitimacy depends on
making legally principled decisions under circumstances
in which their principled character is sufficiently plausible
lo be accepted by the Nation.

The need for principled action tobe perceived as such
is implicated to some degree whenever this, or any other
appellate court, overrules a prior case. This is not to say, of
course, that this Court cannot give a perfectly satisfactory
explanation in most cases. People understand that some of
the Constitution's language is hard lo fathom and that the
Court's Justices arc sometimes able to perceive significant
facts or to understand principles of law that eluded their
predecessors and that justify departures Lorn existing de-
cisions. However upselling it may be [**2815] lo thase
most directly affected when one judicially derived rule
replaces another, the country can accept some correction
of craor without necessarily questioning the legitimacy of
the Court.

In two circumstances, however, [***708] the Court
would almost certainly foil lo receive the benefit of the
diubt in overruling prior cases. There is, first, a point be-
yond which frequent overruling would overtax the coun-
try's belief in the Court's good faith. Despite the variety of
reasons that may inform andjustify adecision lo overrule,
we cannot forget that such adecision is usually perceived
(and perceived correctly) us, al the least, a statement that
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a prior decision was wrong. There is a limit to the amount
of error that can plausibly be imputed to prior Courts, if
that limit should be exceeded, disturbance of prior rulings
would be taken as evidence that justifiable reexamination
of principle had given way to drives for particular results
in the short term. The legitimacy of the Court would fade
with the frequency of its vacillation.

That first circumstance can be described as hypothet-
ical; the second is lo the point here and now. Where, in
the performance of its judicial duties, the Court decides
a ease in such a way as to resolve the sort of intensely
divisive controversy reflected in = - . and those rare, com-
parable cases, its [*867] decision has a dimension that
Ihe resolution of the normal case docs not carry. It is the
dimension present whenever the Court's interpretation of
the Constitution calls the contending sides of a national
controversy lo end their national division by accepting a
common mandate rooted in the Constitution.

The Court is not asked to do this very often, having
thus addressed the Nation only twice in our lifetime, in
the decisions of s row n @andr o .. But when the Court does
act in this way, its decision requires an equally rare prece-
dential force to counter the inevitable efforts to overturn
it and lo thwart its implementation, f tmc of those efforts
may be mere unprincipled emotional reactions; others
may proceed from principles worthy of profound respect.
But whatever the premises of opposition may be, only the
most convincing justification under icccplcd standards of
precedent could suffice to demonstrate that a later deci-
sion overruling the first was anything but a surrender to
political pressure, and an unjustified repudiation or the
principle on which the Court slaked its authority in the
first instance. So lo overrule under fire in the absence of
the most compelling reason to reexamine a watershed de-
cision would subvert the Court's legitimacy beyond any
serious question. Cf. srown V.soard orEducation, 3409
U.S.294,300, 991L Ed. 1083, 758. Ct. 753 (1955 )(Brown
("It should go without saying that the vitality of the
constitutional principles [announced ins 0w n /,] caNNot
be allowed to yield simply because of disagreement with
them”).

The country's loss of confidence in the Judiciary
would be underscored by an equally certain and equally
reasonable condemnation for another failing in overrul-
ing unnecessarily and under pressure. Some cost will be
paid by anyone who approves or implements a consti-
tutional decision where it is unpopular, or who refuses
to work to undermine the decision or to force its rever-
sal. The price may be criticism or ostracism, or it may
be violence. An extra price will be paid by those who
themselves disapprove of the decision's results 1*868]
when viewed outside of constitutional [***709] terms,

but who nevertheless struggle to accept it, because they
respect the rule of law. To all those who will be so tested
by following, the Court implicitly undertakes lo remain
steadfast, lest in the end a price be paid for nothing. The
promise of constancy, once given, binds its maker for as
long as the power to stand by the decision survives and
the understanding of the issue has not changed so funda-
mentally as to render the commitment obsolete. From the
obligation of this promise this Court cannot and should
not assume any exemption when duty requires it to decide
a case in conformance [**2816] with the Constitution.
A willing breach of it would be nothing less than abreach
of faith, and no Court that broke its faith with the people
could sensibly expect credit for principle in the decision
by which it did that.

It is true that diminished legitimacy may be restored,
but only slowly. Unlike the political branches, a Court
thus weakened could not seek to regain its position with
a new mandate from the voters, and even if the Court
could somehow go to the polls, the loss of its principled
character could not be retrieved by the casting of so many
voles. Like the character of an individual, the legitimacy
of the Court must be earned over lime. So, indeed, must
be the character of a Nation of people who aspire to live
according lo the rule of law. Their belief in themselves
as .uch a people is not readily separable from their un-
derstanding of the Court invested with the authority to
decide their constitutional cases and speak before all oth-
ers for their constitutional ideals. If the Court’s legitimacy
should be undermined, then, so would the country bein its
very ability to see itself through its constitutional ideals.
The Court's concern with legitimacy is not for the sake
of the Court, but for the sake of the Nation to which it is
responsible.

The Court's duty in the present cases is clear. In 1973,
it confronted the alrcady-divisivc issue of governmental
power [*869] lo limit persona) choice to undergo abor-
tion, for which it provided a new resolution based on the
due process guaranteed by the Fourteenth Amendment,
Whether or not a new social consensus is developing on
that issua, its divisivcness is no less today than in 1973,
and pressure to overrule Ihe decision, like pressure to
retain it, has gronn only more intense. A decision lo
overrule = . «s essential holding under the existing cir-
cumstances would address error, if error there was, at
the cost of both profound and unnecessary damage to the
Court's legitimacy, and to tha Nation's commitment to
the rule of law. It is therefore imperative to adhere lo the
essence ofr . s original decision, and wc do so today.

\Y

From what wc have said so far it follows that it is a
constitutional liberty of the woman lo have some freedom
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to terminate her pregnancy. Wc conclude that the basic de-
cision inr . e Was based on aconstitutional analysis which
wc cannot now repudiate. The woman's liberty is not so
unlimited, however, that from the outset the Slate cannot
show its concern for the life of the unbom, and at a later
point in fetal development the Stale's interest in life has
sufficient force so that the right of the woman to terminate
the pregnancy can be restricted.

[***710] That brings us, of course, lo the point where
much criticism has been directed at = - . , @ criticism that
always inheres when the Court draws a specific rule from
what in the Constitution is but a general standard. We con-
clude, however, that the urgent claims of the woman to
retain the ultimate control over her destiny and her body,
claims implicit in the meaning of liberty, require us lo
perform that function. Liberty must not be extinguished
for want of a line that is clear. And it falls to us to give
some real substance lo the woman's liberty to determine
whether to carry her pregnancy to full term.

[*870] Wec conclude the line should be drawn at
viability, so that before that time the woman has a right
to choose to terminate her pregnancy. We adhere lo this
principle for two reasons. First, as we have said, is the
doctrine ofstare a e cisis. Any judicial act oflinc-drawing
may seem somewhat arbitrary, but = o . Was a reasoned
statement, elaborated with great care. WWc have twice reaf-
firmed it in the face of great opposition. See rhornburgn
V, American College ofO bstetricians and Gynecologists,
476 U.S.at 759; Akmn I.462 U.S. at419-420 AlthOUgh
wc must overrule those parts of rhornburgn @and awmn
/ which, in our view, arc inconsistent [**2817] with
rocs Statement that the State has a legitimate interest
in promoting the life or potential life of the unbom, see
infra. 505 u.s. at 8s2-ss3, thecentral premise of those
cases represents an unbroken commitment by this Court
to the essential holding of . .. it is that premise which
we reaffirm today.

The second reason is that the concept of viability,
as we noted inr o, is the time at which there is a realis-
tic possibility of maintaining and nourishing a life outside
the womb, so that the independent existence of the second
life can in reason and all fairness be the object of stale
protection that now overrides the rights of the woman.
Se€ roe V. wade. 410 u.s. at 163. CONsistent with other
constitutional norms, legislatures may draw lines which
appear arbitrary without the necessity of offering ajusti-
fication. But courts may not. Wc mustjustify the lines wc
draw. And there is no line other than viability which is
more workable. To be sure, as we have said, there may be
some medical developments that affect the precise point
of viability, seesu»ra. a 860, but this is an imprecision
within tolerable limits given that the medical community

and all those who must apply its discoveries will continue
to explore the matter. The viability line also has, as aprac-
tical matter, an element of fairness. In some broad sense
it might be said that a woman who fails to act before vi-
ability has consented lo the Stale's intervention on behalf
of the developing child.

[*871] The woman's right lo terminate her preg-
nancy before viability is the most central principle of« o .
V. wade. Itis arule of law and a component of liberty we
cannot renounce.

On the other side of the equation is the interest of the
State in the protection of potential life. The = .. Court
recognized the Stale's "important and legitimate interest
in protecting the potentiality of human life." roe. supra.
at 162. The weight lo be [***711] given tliis state in-
terest, not the strength of the woman's interest, was the
difficult question faced in ... Wc do not need to say
whether each of us, had we been Members of the Court
when the valuation of the state interest came before it
as an original matter, would have concluded, as ther o .
Court did, that its weight is insufficient to justify a ban
on abortions prior to viability even when it is subject to
certain exceptions. The matter is not before us in the first
instance, and coming as it does after nearly 20 years or
litigation inr . .'s Wake wc arc satisfied that the immedi-
ate question is not the soundness of = - « s resolution of
the issue, but the precedential force that must be accorded
lo its holding. And we have concluded that the essential
holding of r o e should be reaffirmed.

Yet it must be remembered that o c V. waae Speaks
with clarity in establishing not only the woman's liberty
but also the State's "important and legitimate interest in
potential life." roe. supra. at 163. That portion of the
decision inr . e has been given too little acknowiedgment
and implementation by the Court in its subsequent cases.
Those eases decided that any regulation touching upon
the abortion decision must survive strict scrutiny, to be
sustained only if drawn in narrow terms lo further acom-
pelling state interest. See, e. .. akron 1. supra. at 427
Not all of the eases decided under that formulation can
be reconciled with the holding in & . . itself that the State
has legitimate interests in the health of the woman and ni
protecting the potential life within her. In resolving this
tension, wc choose to rely upon =. .. as against the later
€ases.

[*872] = . . established a trimester framework lo gov-
ern abortion regulations. Under this elaborate but rigid
construct, almost no regulation at all is permitted during
the first trimester of pregnancy; regulations designed to
protect the woman's health, but not to further the Slate's
interest in potential life, are permitted during the sec-
ond trimester; and during the third trimester, when the
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[**2S18] fetus is viable, prohibitions arc permitted pro-
vided the life or health of the mother is not at slake. = o .
supra, ai 163-166. MO,t Oof our eases since -« have in-
volved the application of rules derived from the trimester
framework. See, c. g.. Thornburgh V.Am erican college of

O bstetricians and Gynecologists, supra; Akron I, supra.

The trimester framework no doubt was erected to en-
sure that the woman's right lo choose not become so
subordinate to the State's interest in promoting fetal life
that her choice exists in theory but not in fact. Wec do not
agree, however, that the trimester approach is necessary
to accomplish this objective. A framework of this rigidity
was unnecessary and in its later interpretation sometimes
contradicted the State's permissible exercise of its powvers.

[***LEdHR14A] (14A) [***LEdHR15A]
[15A]Though the woman has a right to choose lo
terminate or continue her pregnancy before viability, it
docs not at all follow that the State is prohibited from
taking steps lo ensure that this choice is thoughtful and
informed. Even in the earliest stages of pregnancy,
the State may enact rules and regulations [***712]
designed to encourage her to know that there arc
philosophic and social arguments of great weight that
can be brought to bcai in favor of continuing the
pregnancy to full term and that there arc procedures and
institutions to allow adoption of unwanted children as
well as a certain degree of stale assistance if the mother
chooses to raise the child herself. "The Constitution
docs not forbid a Slate or city, pursuant to democratic
processes, from expressing a pscfcrecncc for normal
childbirth." w ebster V. Reproductive Health Sendees,
492 u.s. at s11 (0Opinion of [*S73] the Court) (quoting
Poelkcr\/.Doc‘432U5 519, 521, 53 L Ed. 2d 525, 97
S. Ct. 2391 (1177)) It follows that Stales arc free lo
enact laws to provide a reasonable framework for a
woman to make a decision that has such profound and
lasting meaning. This, loo, wc find consistent with s o e s
central premises, and indeed the inevitable consequence
of our holding that the State has an interest in protecting
the life of the unbom.

[***1,EdA!IR16A] [16A]WEc reject the trimester frame-
work, which wc do not consider to be part of the essen-
tial holding of roc. SEE w ebster Vi Reproductive Healtn
Sendees, 492 U.S. at 518 (opinion of REHNQUlST, C.
J.); ia.. at s29 (O'CONNOR, J., concurring in part arid
concurring in judgment) (describing the trimester frame-
work as "problematic"). Measures aimed at ensuring that
a woman's choice contemplates the consequences for the
fetus do not necessarily interfere with the right recognized
inr o .. although those measures have been found to be in-
consistent with the rigid trimester framework announced

in that ease. A logical reading of the central holding in
roe itself, and a necessary reconciliation of the liberty
of the woman and the interest of the State in promoting
prenalal life, require, in our view, that we abandon the
trimester framework as a rigid prohibition on all prcvia-
bility regulation aimed at the protection of fetal life. The
trimester framework suffers from these basic (laws: in
its formulation it misconceives the nature of the pregnant
woman's interest; and in practice it undci values the State's
interest in potential life, as recognized in = o «

As ourjurisprudence relating to all liberties save per-
haps abortion has recognized, not every law which makes
aright more difficult toexercise is, ip so ra c 1o, @aninfringe-
ment of that right. An example clarifies the point. Wc have
held that not every ballot access limitation amounts to an
infringement of the right to vote. Rather, the States arc
granted substantial flexibility in establishing the frame-
work within which voters choose the candidates for whom
they [*874] wish tovote. anderson v. ceicbrezze, 460
Uu.s. 7s0, 788, 75 L Ed. 2d 547, 103 s. Ct. 1564 (1983);
Norm an \/.Reed,SOZUS 279, 116 L Ed. 2d 711, 112 §S.

Ct. 698(1992)

[**2819] The abortion right is similar. Numerous
forms of state regulation might have the incidental ef-
fect of increasing the cost or decreasing the availability
of medical care, whether for abortion or any other med-
ical procedure. The fact that a law which serves a valid
purpose, one not designed to strike at the right itself, has
the incidental effect of making it more difficult or more
expensive to procure an abortion cannot be enough to
invalidate it. Only where [***713] state regulation im-
poses an undue hurdcn on a woman's ability to make this
decision docs the power of the Stale reach into the heart
of the liberty protected by the Due Process Clause. se .
Hodgson VMlnnesola,497 U .S 417, 458-459, 111 L
Ed.2d 344,110S. Ct. 2926 (1990) (O'CONNOR,J.,COI’]-
curring in part and concurring injudgment in part); o n o
v. Akmn Centerfor Reproductive Health, 497 U.S. 502,
519-520 11 L Ed 2d405,1J0S8.Ct.2972 [1990)(Akmn
iy (opinion of KENNEDY, J.); w ebster Vi Repm ductive
Health Sendees, supra, at 530 (O'CONNOR, J., concur-
ring in part and concurring in judgment); trhorburgn
V.American College ofO bstetricians and Gynecologists,
476 U.s.at828 (O'CONNOR, J, dissenting); simopoulos
VVlrglnla.452 U .S 506, 520, 76 L Ed. 2d 755, 103 s.
Ct. 2532 (1983) (O'CONNOR, J., Concurring in part and
concurring in judgment); rianned parenthood Assn. of
Kansas City. M o ., Inc.VAShemfl, 462 U.S. 476,505, 76 L
Ed. 2d 733,103 S. Ct. 2517 (1983) (O'CONNOR.J.,COH-
curring injudgment in part and dissenting in pan).a km »
I, 462 U.S. at 464 (O'CONNOR J. joined byWH|TE
and REHNQUIST, JJ., dissenting); & ri1o 111 V. naira, a2

U.S. 132, 147, 49 L Ed. 2d 844, 96 S. Ct. 2857 (1976)
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(Bcllotti 1),

For the most part, the Court's early abortion cases ad-
hered lo this View. INm aher V. Roe, 432 U.s. 464, 473-
474,53 L Ed. 2d 484. 97 S. Ct. 2376 (J977), theCourt
explained: = . . did not declare an unqualified 'constitu-
tional right lo an abortion," as the District Court seemed
to think. Rather, the right protects the woman from un
duly burdensome interference with her freedom to decide
whether to terminate her pregnancy.” Sec [*875] also
DocVEoIlcn,410 U .s 179,195, 35 L Ed 2d 201, 93 §
ct. 739 (1973 ("The interposition of the hospital abortion
committee is unduly restrictive of the patient's rights");
sciotti 1, supra, a 147 (State may not "impose undue
burdens upon a minor capable of giving an informed con-
sent"); Harris UM cRae, 445 U.s. 297, 314, 65 L Ed. 2d
784, 100 S. Ct. 2671 (1980) (citing Maher, supra) Cf.
Carey v. Population Sen ices International, 431 U.S. al
sss ("The same test must be applied to state regulations
that burden an individual's right to decide to prevent con-
ception or terminate pregnancy by substantially limiting
access lo the means of effectuating that decision as is ap-
plied to stale statutes that prohibit the decision entirely").

These considerations of the nature of the abortion
«ghl illustrate that it is an overstatement to describe it as
aright to decide whether to have an abortion "without in-
terference fromthe State." s 1anned parenthoodotcentral
M o VDanfcrlh,428U5 52 61, 49 L Ed. 2d 788, 96
s. ct 2831 (1976). All abortion regulations interfere to
some degree with a woman's ability to decide whether
to terminate her pregnancy. It is, as a consequence, not
surprising that despite the protestations contained in the
original = . . opinion to the effect that the Court was not
recognizing an absolute right, 410 v .s. at 154155, the
Court's experience applying the trimester framework has
led to he striking down of some abortion regulations
which in no real sense deprived women of the ultimate
decision. Those decisions went too far [***714] because
the right recognized by .. is a right "to be free from
unwarranted governmental intrusion into matters so fun-
damentally affecting a person as the decision whether to
bear or beget acliild." eisenstaat Vo saira, 405 u.s. at
ass. [**2820] Not all governmental intrusion is of ne-
cessity unwarranted; and that brings us to the other basic
(law in the trimester framework: even inro.:s icrms, in
practice it undervalues the State's interest in the potential
life within the woman.

rRoe V. wade WAS €XPress in its recognition of the
State's "important and legitimate interests in preserving
und protecting [*876] the health of the pregnant woman
[and] in protecting the potentiality of human life." 410
u.s. at 162. The trimester framework, however, does not
fulfill = o e-s own promise that the State has an interest in

protecting fetal life or potential life. = . . began the con-
tradiction by using the trimester framework to forbid any
regulation of abortion designed to advance that interest
before viability. 1o . 2« 153. Before viability, Roc and sub-
sequent cases treat all governmental attempts to influence
awoman's decision on bcliall of the potential life within
her as unwarranted. This treatment s, in our judgment, in-
compatible with the recognition that there is a substantial
slate interest in potential life throughout pregnancy. Cf.
Webster, 492 U.S. at 519 (opinion of REHNQUIST, C.
J.);akron 1, supra, a1 261 (O'CONNOR, J., dissenting).

The very notion that the Slate has asubstantial interest
in potential life leads to the conclusion that not all regu-
lations must be deemed unwarranted. Not all burdens on
the right to decide whether lo terminate a pregnancy will
be undue. In our view, the undue burden standard is the
appropriate means of reconciling the State's interest with
the woman's constitutionally protected liberty.

The concept of an undue burden has been utilized by
the Court as well as individual Members of the Court,
including two of us, in ways that could be considered
inconsistent. See, c. . Hodgson V.Minnesota, supra, at
asoms1 (O'CONNOR, J., concurring in part and con-
curring injudgment); a kron 11, supra, ats19-520 (OPIN-
ion of KENNEDY, J), Thornburgh V. American College
of Obstetricians and Gynecologists, supra, at $28-829
(O'CONNOR, J., dissenting); akron 1, supra, atac1-a66
(O'CONNOR, J., dissenting); w arris V. m crae. supra, at
314; Maher V_.Roc, supra, at 473; Beal V. Doc, 432 U.S.
438, 446,53 L Ed. 2d 464, 97 S Cl. 2366(1977); Becllotti
I supra,a 147. Because we set forth astandard of general
application to which wec intend lo adhere, it is important
to clarify what is meant by an undue burden.

[*877] A find'ng of an undue burden is a shorthand
for the conclusion that a slate regulation has the purpose
or effect of placing a substantial obstacle in the path of a
woman seeking an abortion of a nonviable fetus. A statute
with this purpose is invalid [***715] because the means
chosen hy the State to further the interest in potential life
must be calculated to inform the woman's free choice,
not hinder it. And a statute which, while furthering the
interest in potential life or some other valid state interest,
has the effect of placing a substantial obstacle in the path
of a woman's choice cannot be considered a permissible
means of serving its legitimate ends. To the extent that
the opinions of the Court or of individual Justices use th
undue burden standard in a manner that is inconsistent
with this analysis, wc set out what in our view should be
thecontrolling standard. Cf. m ccicskey V. Zant, 208 u.s.
467, 489, 113 L Ed. 2d 517, 111 s. Ct. 1454(1991) (at'
tempting "to define the doctrine of abuse of the writ with
more precision” after acknowledging tension among car-
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lier cases). Inou. considered judgment, an undue burden
is an unconstitutional burden. See a«ron 11, 497 U.s. at
s19.520 (Opinion of KENNEDY, J.). Understood another
way, we answer the question, left open in previous opin-
ions discussing the undue burden formulation, whether a
law designed [**2821] to further the Stale's interest in
fetal life which imposes an undue burden on the woman's
decision before fetal viability could be constitutional. See,
c.g. . Akron |, 462 U.S. at 462-463 (O'CONNOR, J., dis-
senting). The answer is no.

Some guiding principles should emerge. What is at
stake is the woman's right to make the ultimate decision,
not a right to be insulated from all others in doing so.
Regulations which do no more than create a structural
mechanism by which the State, or the parent or guardian
ofaminor, may express profound respect for the life of the
unbom are permitted, if they are not a substantial obstacle
to the woman's exercise of the right to choose. See in rra .
s0s u.s. ats99-900 (addressing Pennsylvania's parental
consent requirement). [*878] Unless it has that effect on
her right of choice, a state measure designed to persuade
her lo choose childbirth over abortion will be upheld if
reasonably related to that eoal. Regulations designed to
foster the health of awomai.. ecking an abortion arc valid
if they do not constitute an undue burden.

[***LEdIIR14B] [14B] [***LEdIIR15B] [15B]
[***LEdIIR16B] [16B]Evcn when jurists reason from
shared premises, some disagreement is inevitable.
Compare vodgson, 497 u.s. at 482-497 (KENNEDY,
1.. concurring injudgment in part and dissenting in part),
With s, a1 458460 (O'CONNOR, J., concurring in part
and concurring injudgment in part). That is to be expected
in the application of any legal standard which must ac-
commodate life's complexity. Wc do not expect it lo be
otherwise with respect to the undue hurdcn standard. We
give this summary:

(a) To protect the central right recognized by r o V.
waae While at the same time accommodating the Slate's
profound interest in potential life, wc will employ the
undue burden analysis as explained in this opinion. An
undue burden exist:., and therefore a provision of law is
invalid, if its purpose or effect is to place asubstantial ob-
stacle in the path of a woman seeking an abortion before
the fetus attains viability.

(b) W reject the rigid trimester [***716] framework
Of roc V. waae TO promote the State's profound interest
in potential life, throughout prcgr.ancy the Slate may take
measures lo ensure that the woman's choice is informed,
and measures designed to advance this interest will not
be invalidated us long as their purpose is to persuade the
woman to choose childbirth over abortion. These mea-

sures must not be an undue burden on the right.

(c) As with any medical procedure, the State may en-
act regulations to further the health or safety of a woman
seeking an abortion. Unnecessary health rcgi  utions that
have the purpose or effect of presenting a substantial ob-
stacle to a woman seeking an abortion impose an undue
burden on the right.

[*879] (d) Our adoption of the undue burden anal-
ysis docs not disturb the central holding ofroe V. wade.
and we reaffirm that holding. Regardless of whether ex-
ceptions arc made for particular circumstances, a State
may not prohibit any woman from making the ultimate
decision lo terminate her pregnancy before viability.

(c) We also reaffirm . s holding that "subsequent
to viability, the State in promoting its interest in the po-
tentiality of human life may, if it chooses, regulate, and
even proscribe, abortion except where it is necessary, in
appropriate medical judgment, for the preservation of the
life or health of the mother,” roc V. wade, 410 u.s. at

164-165

These principles control our assessment of the
Pennsylvania statute, and we now turn to the issue of
the validity of its challenged provisions.

\%

The Court of Appeals applied what it believed lo be
the undue burden standard and upheld each of the pro-
visions except for the husband notification requirement.
Wec agree generally with this conclusion, bm refine the
[**2822] undue burden analysis in accordance with the
principles articulated above. Wc now consider the sepa-
rate statutory sections al issue.

A

[***LEdIIRIB] [IBJBccausc it is central to the op-
eration of various other requirements, wc begin with
the statute’s definition of medical emergency. Under the
statute, a medical emergency is

"that condition which, on the basis of the
physician's good faith clinical judgment, so
complicates the medical condition of a preg-
nant woman as lo necessitate the immediate
abortion of her pregnancy to avert her death
or for which a delay will create serious risk
of substantial and irreversible impairment of
a major bodily function." IS Pa. Cons. Stat.
§ 3203 (1990).

[*880] Petitioners argue that the definition is too
narrow, contending that it forecloses the possibility of an
immediate abortion despite some significant health risks,
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If the contention were correct, we would be required to
invalidate the restrictive operation of the provision, for
the essential holding of = . . forbids a Slate to interfere
with a woman's choice to undergo an abortion procedure
if continuing her pregnancy would constitute a threat to
herhealth. 410 u.s. at 164. Se€ @ISO K arris V. [***717]

M cRae, 44s U.S. at 316 .

I*+*LEdILRIC] [1C] [***LEdIIR17] [17]Thc District
Court found that there were three serious conditions which
would not be covered by the statute: pre-eclampsia, in-
evitable abortion, and premature ruptured membrane. 744
F.osupp. at 137s. Yet, as the Court of Appeals observed,
947 F.2d at 700-701, It IS undisputed that under some
circumstances each of these conditions could lead to an
illness with substantial and irreversible consequences.
While the definition could be interpreted in an uncon-
stitutional manner, the Court of Appeals construed the
phrase "serious risk" lo include those circumstances. i .
at 701. It stated: "Wc read the medical emergency excep-
tion as intended by the Pennsylvania legislature to assure
that compliance with its ahortion regulations would not in
any way pose a significant threat to the life or health of a
woman." v ia. ASWCSaid iNsrockett Vspokane aArcades,
Inc 472 U.s. 491, 499-500, S6 L Ed. 2d 394 105 S Cct
2794 (1985). 'Normally,... wc defer to the construction
of a stale statute given it by the lower federal courts."
Indeed, wc have said that wc will defer to lower court
interpretations of stale law unless they amount to "plain”
eror. paimer V. Hoffman, 318 U.s. 109, 118. 87 L Ed.
645, 63 S. Ct. 477 (1943) This "reflects our belief that
district courts and courts of appeals arc better schooled
in and more able to interpret the laws of their respective
StaleS.'"Frusby V.schultz, 487 U.s. 474,452 ,101L Ed. 2d
420,108 S. Ct. 2495 (1985) (citation omitted).\/\/eadhere
lo that course today, and conclude that, as construed by
the Court of Appeals, the medical emergency definition
imposes no undue burden on a woman's abortion right.

[*881] B

[***LEdIIR2B] [2B]We next consider the informed
consent requirement. 18 Pa. Cons. Stat. § 3205 (1990).
Except in a medical emergency, the statute requires that
al least 24 hours before performing an abortion a physi-
cian inform the woman of the nature of the procedure,
lhe health risks of the abortion and of childbirth, and
die "probable gestational age of the unbom child." The
physician or a qualified nonphysician must inform the
woman of the availability of printed materials published
by the Slate describing the fetus and providing informa-
tion about medical assistance for childbirth, information
about child support from the father, and a list of agen-
cies which provide adoption and other services as alter-

natives lo abortion. An abortion may not be performed
unless the woman certifies in writing that she has been
informed of the availability of these printed materials and
has [**2823] been provided them if she chooses to view
them.

Our prior decisions establish that as with any med-
ical procedure, the Slate may require a woman to give
her written informed consent lo an abortion. Sec e ianned
pParenthood of Central Mo. V.Danforth, 428 U.S. al 67.
In this respect, the statute is unexceptional. Petitioners
challenge the statute's definition of informed consent be-
cause it includes the provision of specific information by
the doctor and the mandatary 24-hour waiting period.
The conclusions reached by a majority of the Justices in
the separate opinions filed today and the [***718] un
due burden standard adopted in this opinion require us to
overrule in part some of the Court's past decisions, deci-
sions driven by the trimester framework's prohibition of
all previability regulations designed lo further the State's
interest in fetal life.

InAkron 1, 462 U .S 416, 76 L Ed. 2d 687, 103 §
ct. 2481 (1983), We invalidated an ordinance winch re-
quired that a woman seeking an abortion be provided by
her physician with specific information "designed to in-
fluence the woman's informed choice between abortion
or childbirth." 1o .. a« 444. As wc later described [*882]
thea«ron holdlng inThornburgh V.American College of
O bstetricians and Gynecologists, 476 U.S. at 762, there
were two purported flaws in the Akron ordinance: the
information was designed to dissuade the woman from
having an abortion and the ordinance imposed "a rigid re-
quirement that a specific body of information be given in
all cases, irrespective of the particular needs of the patient

"Ibid .

To the extent axron 1 @d thormburgn find a con-
stitutional violation when the government requires, as it
docs here, the giving of truthful, nonmislcading informa-
tion about the nature of the procedure, the attendant health
risks and those of childbirth, and the "probable gestational
age" of the fetus, those cases go too far, arc inconsistent
with = o s acknowledgmcri of an important interest in
potential life, and are overruled. This is clear even on the
very terms Of a kron 1+ @ rhornburgn. Those decisions,
along with o an 1o ren, recognize asubstantial government
interest justifying a requirement that a woman be ap-
prised of the health risks of abortion and childbirth. «. ¢ .
panfortn, supra, @ 66-67. It cannot be questioned that
psychological well-being is a facet of health. Nor can it be
doubted that most women considering an abortion would
deem llic impact on the fetus relevant, if not dispositive,
lo the decision. In attempting to ensure that a woman ap-
prehend the full consequences of her decision, the State
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furthers the legitimate purpose of reducing the risk that a
woman may elect an abortion, only lo discover laler, wilh
dcvastaiing psychological consequences, that her deci-
sion was not fully informed. If the information the Stale
requires to be made available to the woman is truthful and
not misleading, the requirement may be permissible.

We also sec no reason why the Slate may not require
doctors to inform a woman seeking an abortion of the
availability of materials relating to the consequences lo
the fetus, even when those consequences have no direct
relation to her health. An example illustrates the point.
Wc would think [*883] it constitutional for the Stale to
require that in order for there lo be infonned consent to
a kidney transplant operation the recipient must be sup-
plied with information about risks to the donor as well as
risks to himself or herself. A requirement that the physi-
cian make available information similar lo that mandated
by the statute here was described iN thornburgn as “an
outright attempt to wedge the Commonwealth's message
discouraging abortion into the privacy of the informcd-
conscnt dialogue between the woman and her physician."
476 U.s. at 762. [***719] Wec conclude, however, that
informed choice need not be defined in such narrow terms
that all considerations of the effect on the fetus arc made
irrelevant. As [**2824] wc have made clear, we depart
from the holdings of axrni.  @nd rnornburgn tothe ex-
tent that we permit a State lo further its legitimate goal of
protecting the life of the unbom by enacting legislation
aimed at ensuring a decision that is mature and informed,
even when in so doing the State expresses a preference
for childbirth over abortion, In short, requiring that the
woman be informed of ihe availability of information re-
lating lo fetal development and the assistance available
should she decide lo carry the pregnancy to full term is
a reasonable measure to ensure an informed choice, one
which might cause the woman to choose childbirth over
abortion. This requirement cannot be considered a sub-
stantial obstacle to obtaining an abortion, and, it follows,
there is no undue burden.

Our prior eases also suggest that the "slrailjackcet,”
Thornburgh, supra, al 762 (quoting Danforth, supra, at
s7. n.s), Of particular infonnation which must be given
in each ease interferes wilh a constitutional right of pri-
vacy between a pregnant woman and her physician. As a
preliminary matter, it is worth noting that the statute now
before us docs not require a physician to comply with the
informed consent provisions "if he or she can demonstrate
by a preponderance of the evidence, that he or she rea-
sonably believed that furnishing the information would
have resulted in a severely [*884] adverse effect on the
physical or mental health of the patient." 18 Pa. Cons.
Stat. § 3205 (1990). In this respect, the statute docs not
prevent the physician from exercising his or her medical

judgment.

Whatever constitutional status the doctor-patient rela-
tion may have as ageneral matter, in the present context it
is derivative of the woman's position. The doctor-patient
relation docs not underlie or override the two more gen-
eral rights under which the abortion right isjustificd: the
right to make family decisions and the right to physical
autonomy. On its own, the doctor-patient relation here is
entitled to the same solicitude it receives in other contexts.
Thus, a requirement that a doctor give a woman certain
information as part of obtaining her consent to an abortion
is, for constitutional purposes, no different from arequire-
ment that a doctor give certain specific information about
any medical procedure.

All that is left of petitioners' argument is an asserted
First Amendment right of a physician not to provide in-
formation about the risks of abortion, and childbirth, in a
manner mandated by the State. To be sure, the physician's
First Amendment rights not to speak arc implicated, see
W oolcy VMaynard‘430US 70s, 51 L Ed. 2d 752, 97
s. ct. 1428 (1977). but only as part of the practice of
medicine, subject to reasonable licensing and regulation
bytheState, Ccf. whnaten v. Roc. 429 U.s. 589, 603, 51 L
Ed. 2d 64, 97 S. C.t. 869 (1977). W see no constitutional
infirmity in the requirement that the physician provide the
information mandated by the Slate here.

The Pcnnsyl vani astatute al so requires us toreconsider
the holding [***720] ina «ron /that the Stale may not re-
quire that a physician, as opposed to a qualified assistant,
prowdc infonnation relevant to a woman's informed con-
sent. 462 u.s. at a48. Since there is no evidence on this
record that requiring a doctor to give the information as
provided by the statute would amount in practical terms
to a substantial obstacle to a woman seeking an abor-
tion, we conclude that it is not [*S85] an undue burden.
Our eases reflect the fact that the Constitution gives the
Stales broad latitude to decide that particular functions
may be performed only by licensed professionals, even
if an objective assessment might suggest that those same
tasks could be performed by others. See w iniam son Vitee
O ptical ofOkla., Inc., 348 U.S 483, 99 L Ed. 563, 75 §
ct. 461 (1955). Thus, wc uphold the provision [**2825]
as a reasonable means to ensure that the woman's consent
is informed.

Our analysis of Pennsylvania's 24-hour wailing pe-
riod between the provision of the information deemed
necessary to informed consent and the performance of an
abortion under the undue burden standard requires us to
reconsider the premise behind the decision iNa «ron 1 iN-
validating a parallel requirement. In/Uron/wesaid: "Nor
arc we convinced that the Stale's legitimate concern that
the woman's decision b~ informed is reasonably served
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by requiring a 24-hour delay as a matter of course.” 46 >

u.s. at aso. WC consider that conclusion to be wrong.
The idea that important decisions will be more informed
and deliberate if they follow some period of reflection
docs not strike us as unreasonable, particularly where the
statute directs that important information become part of
the background of the decision. The statute, as construed
by the Court of Appeals, permits avoidance of the waiting
period in the event of amedical emergency and the record
evidence shows that in the vast majority of cases, a24-
hour delay docs not create any appreciable health risk. In
theory, at least, the waiting period is a reasonable measure
to implement the State's interest in protecting the life of
the unbom, a measure that does not amount to an undue
burden.

Whether the mandator)' 24-hour waiting period is
nonetheless invalid because in practice it is a substantial
obstacle to a woman's choice lo terminate her pregnancy
is a closer question. The findings of fact by the District
Court indicate that because of the distances many women
must travel to reach an abortion provider, the practical
effect will often be [*886] a delay of much more than
a day because the waiting period requires that a woman
seeking an abortion make at least two visits to the doctor.
The District Court also found that in many instances this
will increase the exposure of women seeking abortions
to "the harassment and hostility of anliaborlion protestors
demonstrating outside aclinic." 744 ¢. supp. at 1351. AS
a result, the District Court found that for those women
wno have the fewest financial resources, those who must
travel long distances, and those who have difficulty ex-
plaining their whereabouts to husbands, employers, or
others, the 24-hour waiting period will be "particularly
burdensome." 14 ., at 1352

Thes' findings arc troubling in  [***721] some re-
spects, but they do not demonstrate that the waiting period
constitutes an undue burden. We do not doubt that, as the
District Court held, the waiting period has the effect of
"increasing the cost and risk of delay of abortions," i ..
at 1375, but the District Court did not conclude that the
increased costs and potential delays amount to substan-
tial obstacles. Rather, applying the trimester framework's
strict prohibition of all regulation designed to promote
the Stale's interest in potential life before viability, see
ia., at 1374, the District Court concluded that the wail-
ing period docs not further the slate "interest in maternal
health" and "infringes the physician's discretion lo exer-
cise sound medical judgment,” i« . at 137s. Yet, as wc
have stated, under the undue burden standard a Stale is
permitted tocnact persuasive measures which favor child-
birth over abortion, even if those measures do not further
a health interest. And while the waiting period docs limit
a physician's discretion, that is not, standing alone, area-

son to invalidate it. In light of the construction given the
statute's definition of medical emergency by the Court of
Appeals, and the District Court's findings, we cannot say
that the waiting period imposes a real health risk.

Wk also disagree with the District Court's conclusion
that the "particularly burdensome" effects of the waiting
period [*887] onsome women require its invalidation. A
particular burden is not of necessity asubstantial obstacle.
Whether a burden falls on a particular group is a distinct
inquiry from whether it is a substantial obstacle even as
to the women in tha. group. And the District Court did
not conclude that the waiting period [**2826] is such an
obstacle even for the women who arc most burdened by
it. Hence, on the record before us, and in the context of
this facial challenge, wc arc not convinced that the 24-
hour waiting period constitutes an undue burden.

W arc left with the argument that the various aspects
of the informed consent requirement arc unconstitutional
because they place barriers in the way of ahortion on de-
mand. Even the broadest reading of = - .. however, has not
suggested that there is a constitutional right lo abortion
oil demand. Sec, e.g.. boe V.Bolton, 410 U.S. at 189
Rather, the right protected by = . . is aright to decide to
terminate a pregnancy free of undue interference by the
State. Because the informed consent requirement facili-
tates the wise exercise of that right, it cannot be classified
as an inlcncrence with the right = .« protects. The in-
formed consent requirement is not an undue burden on
that right.

C

[***LEdIIR3B] (3Q]Scction 3209 of Pennsylvania's
abortion law provides, except in cases of medical emer-
gency, that no physician shall perform an abortion on
a married woman without receiving a signed statement
from the woman that she has notified her spouse that
she is about to undergo an abortion. The woman has the
option of providing an alternative signed statement certi-
fying that her husband is not the man who impregnated
her; that her husband could not be located; that the preg-
nancy is the result of spousal sexual assault wliich she
has reported; or that the woman believes that notifying
her husband will cause him or someone [***722] else to
inflict bodily injury upon her. A physician who perforins
an abortion on [*888] amarried woman without receiv-
ing the appropriate signed statement will have his or her
license revoked, and is liable to the husband for damages.

The District Court heard the testimony or numerous
expert witnesses, and made detailed findings of fact re-
garding the effect of this statute. These included:

"273. The vast majority of women con-
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sull Ihcir husbands prior to deciding to ter-
minate their pregnancy.., .

"279. The 'bodily injury' exception could
not be invoked by a married woman whose
husband, if notified, would, in her reason-
able belief, threaten lo (a) publicize her intent
lo have an abortion to family, friends or ac-
quaintances; (b) retaliate against her in future
child custody or divorce proceedings; (c) in-
flict psychological intimidation or emotional
harmupon her, her children or other persons;
(d) inflict bodily harm on other persons such
as children, family members or other loved
ones; or (c) use his control over finances to
deprive of necessary monies for herself or
her children____

"281. Studies reveal that family violence
occurs in two million families iii the United
States. This figure, however, is a conserva-
tive one that substantially understates (be-
cause battering is usually not reported until
it reaches life-threatening proportions) the
actual number of families affected by do-
mestic violence. In fact, researchers estimate
that one of every two women will be battered
at some lime in their life....

"282. A wife may not elect to notify her
husband of her intention lo have an abortion
for a variety of reasons, including the hus-
band's illness, concern about her own health,
the imminent failure of the marriage, or the
husband's absolute opposition lo the abor-
tio.........

"283. The required filing of the spousal
consent form would require plaintiff-clinics
to change their counseling [*889] proce-
dures and force women to reveal t'neir most
intimate decision-making on pain of crim-
inal sanctions. The confidentiality of these
revelations could not be guaranteed, since
[**2827] the woman's records arc not im-
mune from subpoena.. ..

"284. Women of all class levels, educa-
tional backgrounds, and racial, ethnic and
religious groups arc battered.. ..

" 285. Wife-battering or abuse can take on
many physical and psychological forms. The
nature and scope of the battering can cover a

broad range of actions and be gruesome and
torturous.., .

"286. Married women, victims of bat-
tering, have been killed in Pennsylvania and
throughout the United States_

"287. Battering can often involve a sub-
stantial amount of sexual abuse, including
marital rape and sexual mutilation__

"288. In a domestic abuse situation, it is
common for the battering husband to also
abuse the children in an attempt to coerce the
wife

[***723] "259. Mere notification of
pregnancy is frequently a flashpoint for bat-
tering and violence within the family. The
number of battering incidents is high during
the pregnancy and often the worst abuse can
be associated with pregnancy  The batter-
ing husband may deny parentage and use the
pregnancy as an excuse for abuse.. ..

"290. Secrecy typically shrouds abusive
families. Family members arc instructed not
to tell anyone, especially police or doctors,
about the abuse and violence. Battering hus-
bands often threaten their wives or her chil-
dren with further abuse if she tells an outsider
of the violence and tells her that nobody will
believe her. A battered woman, therefore, is
highly unlikely lo disclose [*890] the vio-
lence against ner for fear of retaliation by the
abuser....

"291. Even when confronted directly by
medical personnel or other helping profes-
sionals. battered womcr, often will not admit
lo the battering because they have not admit-
ted to themselves that they arc battered. . .

"294. A woman in a shelter or a safe
house unknown to her husband is not 'rea-
sonably likely' to have bodily harm inflicted
upon her by her batterer, however her attempt
to notify her husband pursuant to section
3209 cou" accidentally disclose her where-
abouts to her husband. Her fear of future
ramifications would be realistic under thecir-
cumstances.

"295. Marital rape is rarely discussed
with others or reported to law enforcement
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authorities, and of those reported only few
are prosecuted------

"296. It is common for battered women to
have sexual intercourse wilh their husbands
to avoid being battered. While this type of
coercive sexual activity would be spousal
sexual assault as defined by the Act, many
women may not consider it to be so and oth
ers would fear disbelief....

"297. The marital rape exception to sec-
tion 3209 cannot be claimed by women
who are victims of coercive sexual behavior
other than penetration. The 90-day report-
ing requirement of the spousal sexual assault
statute, 18 Pa. Con. Slat. Ann. § 3218(c),
further narrows the class of sexually abused
wives who can claim the exception, since
many of these women may be psychologi-
cally unable to discuss or report the rape for
several years after the incident....

"298. Because of the nature of the batter-
ing relationship, battered women are unlikely
to avail themselves of the exceptions 10 sec-
tion 3209 of the Act, regardless of [*891]
whether tnc section applies to them." 744 ¢.
Supp.at 1360-1362 (footnoteomitted).

These findings arc supported by studies of domestic
violence. The American Medical Association (AMA) has
published a summary of the recent research in this field,
which indicates that in an average 12-month period in
this country, approximately two million women arc the
victims of severe assaults by thrir male partners. In a
1985 survey, women reported that nearly one of every
eight husbands had assaul ad [***724] their wives dur-
ing [**2828] the past year. The AMA views these figures
as "marked underestimates," because the nature of these
incidents discourages women from reporting them, and
because surveys typically exclude the very poor, those
who do not speak English well, and women who arc
homeless or in institutions or hospitals when the survey
is conducted. According to the AMA, "researchers on
family violence agree that the true incidence of partner
violence is probably « . 1. the above estimates; or four
million severely assaulted women per year. Studies on
prevalence suggest that from one-fifth lo one-third of all
women will be physically assaulted by a partner or ex-
partner during their lifetime." AMA Council on Scientific
Affairs. Violence Against Women 7 (1991) (emphasis in
original). Thus on an average day in the United Stales,
nearly 11,000 women arc severely assaulted by their male
partners. Many of these incidents involve sexual assault.
1a ., at 3-4; Shields & Hanncke, Battered Wives' Reactions

to Marital Rape, in The Dark Side of Families: Current
Family Violence Research 131, 144 (D. Fmkclhor, R.
Gcllcs, G. Hataling, « M. Straus cds. 1983). In families
where wifebeating takes place, moreover, cltild abuse is
often present as well. Violence Against Women, sup ra, &
12

Other studies fill in the rest of this troubling pic-
ture. Physical violence is only the most visible form
of abuse. Psychological abuse, particularly forced social
and economic isolation of women, is also common. L.
Walker, The Battered [*892] Woman Syndrome 27-
28 (19S4). Many victims of domestic vio’'nncc remain
with their abusers, perhaps because they perceive no su-
perior alternative. Herbert, Silver, & Ellard, Coping with
an Abusive Relationship: 1 How and Why do Women
Slay?, 53 J. Marriage & the Family 311 (1991). Many
abused women who find temporary refuge in shelters re-
tumn to their husbands, in la-gc part because they have no
other source of income. Aguirre, Why Do They Return?
Abused Wives in Shelters, 30 J. Nat. Assn. of Social
Workers 350,352(1985). Reluming toone's abuser can be
dangerous. Recent Federal Bureau of Investigation statis-
tics disclose that 8.8 percent of all homicide victims in
the United Stales arc killed by their spouses. Mercy &
Sallzman, Fata! Violence Among Spouses in the United
Slates, 1976-85, 79 Am. J. Public Health 595 (1989).
Thirty percent of female homicide victims arc killed by
their male partners. Domestic Violence: Terrorism in the
Home, Hearing before the Subcommittee on Children,
Family, Drugs and Alcoholism of the Senate Committee
on Labor and Human Resources, 101st Cong., 2d Scss.,
3(1990).

The limited research that has been conducted wilh
respect to notifying one’s husband about an abortion,
although involving samples too small to be representa-
tive, also supports the District Court's findings of fact.
The vast majority of women notify their male oartncrs
of their decision lo obtain an abortion. In many eases in
which mairicd women do not notify their husbands, the
pregnancy is the result of an extramarital affair. Where
the husband is the father, the primary reason women do
not notify their husbands is that the husband and wife arc
expuicncing marital difficulties, often accompanied by
incidents of violence. Ryan & Plulzer, When [***725]
Married Women Have Abortions: Spousal Notification
and Marital Interaction, 51 J. Marriage & the Family 41,
44 (1959).

This infonnation and the District Court’s findings
reinforce what common sense would suggest. In well-
functioning [*893] marriages, spouses discuss impor-
tant intimate decisions such as whether to bear a child.
But there are millions of women in this country who are
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the victims of regular physical and psychological abuse
at the hands of their husbands. Should these women be-
come pregnant, they may have vciy good reasons for
not wishing to inform their husbands of their decision to
obtain an abortion. Many may have justifiable fears of
physical abuse, but may be no less fearful of the conse-
quences of reporting prior abuse lo the Commonwvealth
of Pennsylvania. Many may have a reasonable [**2829]
fear that notifying their husbands will provoke further in-
stances of child abuse; these women arc not exempt from
§ 3209's notification requirement. Many may fear devas-
tating forms of psychological abuse from their husbands,
including verbal harassment, threats of future violence,
the destruction or possessions, physical confinement to
the home, the withdrawal of financial support, or the
disclosure of the abortion lo family and friends. These
methods of psychological abuse may act as even more of
a detciTent to notification than the possibility of physical
violence, but women who are the victims of the abuse arc
not exempt from § 3209's notification requirement. And
many women Who arc pregnant as a result of sexual as-
saults by their husbands will be unable lo avail themselves
of the exception for spousal sexual assault, § 3209(b)(3),
because the exception requires that the woman have no-
tified law enforcement authorities within 90 days of the
assault, and her husband will be notified of her report
once an investigation begins, § 3128(c). If anything in
this field is certain, it is that victims of spousal sexual
assault arc extremely reluctant to report the abuse lo the
government; hence, a great many spousal rape victims
will not be exempt from the notification requirement im-
posed by § 3209.

The spousal notification requirement is thus likely to
prevent asignificant number of women from obtaining an
abortion. It does not merely make abortions a little more
difficult or expensive to obtain; for many women, it will
impose [*894] a substantial obstacle. Wc must not blind
ourselves lo the fact that the significant number of women
who fear for their safely and the safely of their children
arc likely lo be deterred from procuring an abortion as
surely as if the Commonwealth had outlawed abortion in
all cases.

Respondents attempt to avoid the conclusion that §
3209 is invalid by pointing out that it imposes almost no
burden at all for the vast majority of women seeking abor-
tions. They begin by noting that only about 20 percent of
the women who obtain abortions arc married. They then
note that of these women about 95 percent notify their
husbands of their own volition. Thus, respondents ar-
gue, the effects of § 3209 arc fell by only one percent of
the women who obtain abortions. Respondents argue that
since some of these women will be able to notify their
husbands without adverse consequences or will qualify

for one of the exceptions, the statute affects [***726]
fewer than one percent of women seeking abortions. For
this reason, it is asserted, the statute cannot be invalid on
its face. Sec Brief for Respondents 83-86. Wt disagree
with respondents' basic method of analysis.

[***LEdHR18] [18]Thc analysis does not end with the

one percent of women upon whom the statute operates;
it begins there. Legislation is measured for consistency
with the Constitution by its impact on those whose con-
duct it affects. For example, wc would not say that a law
which requires a newspaper to print acandidate's reply to
an unfavorable editorial is valid on its face because most
newspapers would adopt the policy even absent the law.
SeCwm iami Herald Publishing Co. V. Tornillo, 418 U.S.
241,41 L Ed. 2d 730. 94 5. ct. 2831 (1974). The proper
focus of constitutional inquiry is the group for whom the
law is a restriction, not the group for whom the law is
irrelevant.

[***LEdIIR3C] [3C)Respondenls’ argument itself gives
implicit recognition to this principle, at one of its critical
points. Respondents speak of the one percent of women
seeking abortions who arc married and would choose not
to notify their husbands of their plans. By selecting as
the controlling class women [*895] who wish to obtain
abortions, rather than all women or all pregnant women,
respondents in effect concede that § 3209 must be judged
by reference to those for whom it is an actual rather than
an irrelevant restriction. Of course, as wc have said, §
3209's real target is narrower even than the class of women
seeking abortions identified by the Stale: it is married
women seeking abortions who do not v. ish to notify their
husbands of their [**2830] intentions and who do not
qualify for one of the statutory cxccpiions lo the notice re-
quirement. The unfortunate yet persisting conditions wc
document above will mean that in a large fraction of the
cases in which § 3209 is m'evant, it will operate as a
substantial obstacle lo a woman's choice lo undergo an
abortion. It is an undue burden, and therefore invalid.

This conclusion is in no way inconsistent with our
decisions upholding parental notification or consent re-
quirements. SEC, c. g.. Akron II, 497 U.S. at 510-519;
Bcllclll\/.E!alrd‘443US 622, 6 1L Ed. 2d 797, 99 s. Ct.
3035 (1979) (Bcllotti 11); Planned Parenthood ofCentral
Mo. V.Danforth, 428 U.s. at 74. 1NOSE enactments, and
our judgment that they are constitutional, are based on the
quite reasonable assumption that minors will benefit from
consultation with their parents and that children will of-
ten not realize that their parents have their best interests at
heart. We cannot adopt a parallel assumption about adult
women.

Wec recognize that a husband has a "deep and proper
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concern and interest. .. in his wife's pregnancy and in
the growth and development of the fetus she is carrying.”
pantortn, supra, at 6o. Wilh regard to the children he has
fathered and raised, the Court has recognized his "cog-
nizable and substantial" interest in their custody. staniey
v Illinois, 405 U .S 645, 651-652, 31 L Ed 2d 551. 92
s ct 1205(1972)‘Seea|50Qui||oin V. wWalcott, 434 U.s
246, 54 L Ed. 2d 511, 98 S. Ct 549 (1978); Caban v
Molm mmececd, 441 U .S 380, 60 L Ed. 2d 297, [***727]
99 s Cl.1760(1979)‘Lehr\/.Roberlson.463 U .s 248,
77 L Ed. 2d 614, 103 S. Ct. 2985 (1983). If these cases
concerned a State's ability to require the mother to no-
tify the fa'her before taking some action with respect to
aliving [*896] child raised by both, therefore, it would
be reasonable to conelud: as a general matter that the fa-
ther's interest in the welfare ef die child and the mother's
interest arc equal.

Before birth, however, the issue takes on a very dif-
ferent cast. It is an inescapable biological fact that state
regulation with respect lo the child a woman is carrying
will have a far greater impact on the mother's liberty than
on the father’s. The effect of state regulation on awoman's
protected liberty is doubly deserving of scrutiny in such
a case, as the State has touched not only upon the private
sphere of the family but upon the very bodily integrity or
the pregnant woman. Cf. criuzan v. birector, Mo. Dept,
ofHealth, 497 U.s. at 281. The Court has held that "when
the wife nd the husband disagree on this decision, the
view of only one of the two marriage partners can pre-
vail. Inasmuch as it is the woman who physically bears
the child and who is the more directly and immediately
affected by the pregnancy, as between the two, the bal-
ance weighs in her favor." o anfortn. supra, at 71. Tliis
conclusion -ests upon the basic nature of marriage and
the nature of our Constitution: "The marital coupk is not
an independent entity wilh a mind and heart of its own,
but an association of two individuals each with a separate
intellectual and emotional makeup. If the right of privacy
means anything, it is theright of the in ¢ ivia v a1, Married or
single, to be free from unwarranted governmental intru-
sion into matters so fundamentally affecting a person as
the decision whether to bear or bege: achild." e isenstaat
V. saira. 405 u.s. at as3 (emphasis in original). The
Constitution protects individuals, men and women alike,
Tr. m unjustified slate interference, even when that inter-
ference is enacted into law for lhe benefit of their spouses.

There was a lime, not so long ago, when a different
understanding of the family and of the Constitution pre-
vailed. INsradwen V. state, s3 u s (16 W all.) 130, 21
L. ea. 442 (1872), three Members of this [*897] Court
reaffirmed the common-law principle that "a woman had
no legal existence separate from her husband, who was
regarded as her head and [**2831] representative in the

social state; and, notwithstanding some recent modifica-
tions of this civil status, many of the special rules of law
flowing from and dependent upon this cardinal principle
still exist in full force in most Slates.” 1« .. a« 141 (Bradley,
J., joined by Swayne and Field, JJ., concurring in judg-
ment). Only one generation has passed since this Court
observed that "woman is still regarded as the center of
home and family life," with attendant "special responsi-
bilities" that precluded full and independent legal status
under the Constitution. « oyt V.Flo-ida, 368 U.5.57, 62,
7. Ed. 2d 118, 82 5. Ct. 159 (1961) Thesevie\NS, of
course, arc no longer consistent wilh our understanding
of the family, the individual, or the Constitution.

In keeping with our rejection of the common-law
understanding of a [***728] wjman's role within the
family, the Court held in o 2o that the Constitution
docs not permit a Stale lo require a matied woman to ob-
tain her husband's consent before undergoing an abortion.
«28 u.s. at s9. The principles that guided the Court in
bantoren  Shot Id be our guides today. For the great many
women who arc victims of abuse inflicted by their hus-
bands, or whose children are the victims of such abuse, a
spousal notice requirement enables the husband to wield
an effective veto over his wife's decision. Whether the
prospect of notification itself deters such women from
seeking abortions, or whether the husband, tlirough phys-
ical force or psychological pressure or economic coercion,
prevents his wife from obtaining an abortion until itis too
late, the notice requirement will often be tantamount lo
the veto found unconstitutional iN o an fo ren. The vwomen
most affected by this law — those who most reasonably
fear the consequences of notifying their husbands that
they are pregnant — arc in the gravest danger.

[*898]

[***LEdIIR3D] [3D] [***LEdIIR19] [19]The hus-
band's interest in the life of the ch'ld his wife is carrying
docs not permit the State to empowver him with this trou-
bling degree of authority over his wife. The contrary view
leads to consequences reminiscent of the common law.
A husband has no enforceable right to require a wife to
advise him before she exercises her personal choices. If
a husband’s interest in the potential life ot the child out-
weighs a wife's liberty, the Stte could require a married
woman to notify her husband before she uses a postfcr-
tilizalion contraceptive. Perhaps next in line would be a
statute requiring pregnant married wormen to notify their
husbands before engaging in conduct causing risks to
the fetus. After all, if the husband's interest in the fe-
tus' safety is a sufficient predicate for stale regulation,
the State could reasonably conclude mat pregnant wives
should notify their husband., before drinking alcohol or
smoking. Perhaps married women should notify their bus-



Page 28

505 U.S. 833, *898; 112 S. Ct. 2791, **2831;
120 L. Ed. 2d 674, ***LEdIIR19; 1992 U.S. LEXIS 4751

bands before using contraceptives or before undergoing
any type of surgery that may have complications affecting
the husband's intercsL in his wife's reproductive organs.
And if ahusband's interest justifies notice in any of these
eases, one might reasonably argue that it justifies exactly
what the o anroren Court held it did notjustify — a re-
quirement of the husband's consent as well. A State may
not give to aman the kind of dominion over his wife that
parents exercise over their children.

[***LEdHR3E] [3E]Sectior 3209 embodies a view of
marriage consonant with the common-law status of mar-
ried women but repugnant to our present understanding
of marriage and of the nature of the rights secured by
the Constitution. Women do not lose their constitution-
ally protected liberty when they marrv. The Constitution
protects all individuals, male or female, married or un
married, from the abuse of governmental power, even
where that power is employed for the supposed benefit of
amember of the individual's family. These considerations
confirm our conclusion that § 3209 is invalid.

[*899] [**2832] D

[***LEdIIR4B] [4B]WCc next consider the parental con-

sent provision. Except in a medical emergency, an unc-
mancipated young woman under 18 may not obtain an
abortion unless she and [***729] one of her parents (or
guardian) provides informed consent as defined above. |If
neither a parent nor a guardian provides consent, a court
may authorize the performance of an abortion upo.: a de-
termination that the young woman is mature and capable
of giving informed consent and has in fact given her in-
formed consent, or that ar abortion would be in her best
interests.

We have been over most of this ground before. Our
eases establish, and we reaffirm today, that a State may
require aminor seeking an abortion to obtain the consent
of a parent or guardian, provided that there is an adequate
judicial bypass procedure. Sec, c. g.. akmn 11. 497 U s
at 510-519; Hodgson, 497 U.S. at 461 (O'CONNOR, J,,
concurring in part and concurring in judgment in part);
ia.. ata97-501 (KENNEDY, J., concurring in judgment
in partanddissenting in part), Akmn I, 462 U.S. al 440;
Hellotti1l, 443 U .S. at 643-644 (plurallty opinion). Under
these precedents, in our view, the one-parent consent
requirement and judicial bypass procedure are constitu-
tional.

The only argument made by petitioners respecting this
provision and to which our prior decisions do not speak
is the contention that the parental consent requirement
is invalid because it requires informed parental consent.
For the most part, petitioners' argument is a reprise of

their argument wilh respect to the informed consent re-
quirement in general, and wc reject it for the reasons
given above. Indeed, some of the provisions regarding
informed consent have particular force wilh respect to
minors: the waiting period, for example, may provide
the parent or parents of a pregnant young woman the op-
portunity to consult wilh her in private, and to discuss the
consequences of her decision in [*900] the context of the
values and moral or religious principles of their family.
See v odgson, supra, at 445-449 (opinion OfSTEVENS,
P.

E

[***LEdIIR5B] [5B]Undcr the recordkeeping and re-
porting requirements of the statute, every facility which
performs abortions is required to file a report slating its
name and address as well as the name and address of
any related entity,. jch as a controlling or subsidiary or-
ganization. In the ease of state-funded institutions, the
information becomes public.

For each abortion performed, a report must be filed
identifying: the physician (and the second physician
where required); the facility; the referring physician or
agency; the woman's age; the number of prior pregnan
cies and prior abortions she has had; gestational age;
the type of abortion procedure; the dale of the abortion;
whether there were any pre-existing medical conditions
wiliich would complicate pregnancy; medical complica-
tions with the abortion; where applicable, the basis for the
determination that the abortion was medically necessary;
the weight of the aborted fetus; and whether the woman
wes married, and if so, whether notice was provided or
the basis for the failure to give notice. Every abortion fa-
cility must also file quarterly reports showing the number
of abortions performed broken down by trimester. See 18
Pa. Cons. Stat. 88 3207, 3214 (1990). In all events, the
identity of each woman who has had an abortion remains
confidential.

INoantortn, <2 u.s. atso, WC held [***730] that
recordkeeping and repjrting provisions "that arc reason-
ably directed lo the pieyrvation of maternal health and
(hat properly respect a patient's confidentiality and pri-
vacy are permissible." Wec think that under ibis standard,
all the provisions at issue here, except that relating to
spousal notice, arc constitutional. Although they do not
relate to (he State's interest in informing the woman's
choice, they do relate to health. The collection of infor-
mation with respect lo actual patients [*901] is a vital
element of medical research, and so it cannot be said that
the [**2833] requirements serve no purpose other than
to make abortions more difficult. Nor do we find that the
requirements impose a substantial obstacle to a woman's



Page 29

505 U.S. 833, *901; 112 S. CI. 2791, **2833;
120 L. Ed. 2d 674, ***730; 1992 U.S. LEXIS 4751

choice. At me.stthey mightincrease the costofsome abor-
tions by a slight amount. W hile al some point increased
costcould become a substantial obstacle, there is no such

showing on the record before us.

[***LEdIIR(iB] [6U]Subseciion (12) of the reporting
provision requires the reporting of, among other things,
a married woman's "reason for failure to provide notice"
to her husband. § 3214(a)(12). This provision in effect
requires women, as a condition of obtaining an abortion,
to provide the Commonwealth with the precise informa-
tion we have already recognized that many women have
pressing reasons not to reveal. Like the spousal notice
requirement itself, this provision places an undue burden
on a woman's choice, and must be invalidated for that

reason.
\2

Our Constitution is a covenantrunning from the first
generation of Americans to us and then to future gener-
ations. It is acoherent succession. Each generation must
learn anew that the Constitution's written terms embody
ideas and aspirations that must survive more ages than
one. We accept our responsibility not to retreat from in-
terpreting the full meaning of the covenantin light of all
of our precedents. We invoke it once again to define the
freedom guaranteed by the Constitution's ov n promise,
the promise of liberty.

**k*

|*** L EdIIR20] [20]Thejudgmentin No.91-902 is af-
firmed. The judgment in No. 91-744 is affirmed in part
and reversed in part, and the ease isre:landed forproceed-
ings consistent wilh this opinion, including consideration

of the question of severability.
Il'is so ordered.

[*902] [***731] APPENDIX TO OPINION OF
O'CONNOR, KENNEDY, AND SOUTER, JJ.

Selected Provisions of the 1988 and 1989
Amendmecnis to the Pennsylvania Abortion Control Act
of 1982

18 PA.CONS. STAT. (1990).

"§ 3203. Definitions.

"'Medical emergency.” That condition which, on the
basis of the physician's good faith clinical judgment, so
complicates the medical condition of a pregnan woman
as lo necessitate the immediate abortion of her pregnancy
to avert her death or for which a delay will create serious

risk of substantial and irreversible impaiimcnt of major

bodily function."
"§ 3205. Informed consent.

"(a) General rule.— No abortion shall be performed or
induced except with the voluntary and informed consent
ofthe woman upon "'nom the abortion isto be performed
or induced. Except in the ease of a medical emergency,
consent to an abortion is voluntary and informed if and

only if:

"(1) At least 24 hours prior to the abor-
tion, lhe physician who is to perform the
abortion or the referring physician has orally

informed the woman of:

“(i) The nature of the pro-
posed procedure or treatment
and of those risks and alterna-
tives to the procedure or treat-
ment that a reasonable patient
would consider material to the
decision of whether or not to

undergo the abortion.

“(ii) The probable gesta-
tional age of the unbom child
al the time the abortion is to be

performed.

"(iii) The medical risks as-
sociated with carrying her child

to term.

"(2) At least 24 hours prior to the abor-
tion, the physician who is to perform the
abortion or the referring physician, oraqual-
ified physician assistant, health care practi-
tioner, technician or social worker lo whom
the responsibility [*903] has been delegated
by [**2834] either physician, has informed

the pregnant woman that:

"(i) The department pub-
lishes printed materials which
describe the unborn child and
list agencies which offer alter-
natives to abortion and that she
has a right to review the printed
materials and thatacopy will he
provided to her free of charge if

she chooses to review it

"(ii) M edical assistance ben-
efits ma; he available for prena-
tal care, childbirth and neonatal
care, and that more detailed in-

fonnation on the availability of
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such assistance is contained in
the printed materials published

by the department.

[***732] *“(iii) The father
of the unbom child is liable to
assist in the supportofherchild,
even in instances where he has
offered to pay for the abortion.
In the case of rape, this infor-

mation may be om itted.

"(3) A copy of the printed materials has
been provided to the woman if she chooses

to view these materials.

“(4) The pregnant woman certifies in
writing, prior to the abortion, that the infor-
mation required to be provided under para-

graphs (1), (2) and (3) has been provided.

“(b) Emergency. — W here a medical emergency com -
pels the performance of an abortion, the physician shall
inform the woman, prior to the abortion if possible, of the
medical indications supporting hisjudgment that an abor-
tion is necessary to avert her death or lo avert substantial

and irreversible impairment of major bodily function.

"(c) Penalty. — Any physician who violates the provi-
sions or this section is guilty of'unprofessional conduct’
and his license for the practice of medicine and surgery
shall be subjectto suspension orrcvccation in accordance
with procedures provided underthe actofOctober5, 1978
(P. L. 1109, No. 261), known as the Ostcopatliic Medical
Practice Act, the [*904] actof December 20, 19S5 (P. L.
457, No. 112), known as the M edical Practice Actof 1985,
or their successor acts. Any physician who performs or
induces an abortion without first obtaining the certifica-
tion required by subsection (a)(4) or with knowledge or
reason to know that the informed consent of the woman
has not been obtained shall for the first offense be guilty
of asummary offense and for each subsequentoffense be
guilty of a misdemeanor of the third degree. No physi-
cian shall be guilty of violating this section for failure lo
furnish the information required by subsection (a) if he
or she can demonstrate, by a preponderance of the evi-
dence, that he or she reasonably believed that furnishing
the infonnation would have resulted in aseverely rdvcrse

effect on the physical or mental health of the patient.

“(d) Limitation on civil liability. — Any physician who
complies with the provisions of this section may not be
held civilly liable to his patient for failure lo obtain in-
formed consent to the abortion wit t meaning of that
tenr as defined by the actof Octoa 5,1975 (P. L. 39C,
No. I'll), known as the Health Care Services M alpractice

Act."

"§ 3206. Parental consent.

“(a) General rule. — Except in the case of a medi-
cal emergency or except as provided in tliis section, if
a pregnant woman is less than 18 years of age and not
emancipated, or ifshe has been adjudged an incompetent
under 20 Pa. C.S. §5511 (relating to petition and hearing;
examination by co rt-appoin(ed physician), a physician
shall not perform an abortion upon herunless, in the case
of awoman who is less than 18 years of age, he first ob-
tains the informed consent both of the pregnant woman
and of one of her parents; or, in the case of a woman
who isincompetent, he firstobtains the informed consent
of her guardian. In deciding whether to grant such con-
sent,apregnant woman's parentorguardian shall consider
only their child's or ward’s best interests. In the case of
apregnancy thatis the result [***733] of incest, where
[*905] the fatherisa party to the incestuous act, [**2835]
the pregnant woman need only obtain the consent of her

mother.

“(b) Unavailability of parent or guardian. — If both
parents have died or arc otherwise unavailable lo the
physician within a reasonable time and in a reasonable
manner, consent of the pregnant woman's guardian or
guardians shall be sufficient. If the pregnant woman's
parents arc divorced, consent of the parent having cus-
tody shall be sufficient. If neither any parent nor a legal
guardian is available to the physician within a reasonable
time and in a reasonable manner, consent of any adult

person standing in loco parentis shall be sufficient.

"(c) Petition iO the court for consent. If both of
the piiTcnls or guardians of the pregnant woman refuse
to.consent to the performance of an abortion or if she
elects not to seek the consent of either of her parents or
of her guaiJian, the court of common pleas of the judi-
cial district in which die applicant resides or in which the
abortion is soughtshall, upon petition or motion, after an
appropriate hearing, authorize a physician to perform the
abortion if the court determines that the pregnant woman
is mature .nd capable of giving informed consent to the

proposed abortion, and has, in fact, given such consent.

“(d) Court order. — If the court determines that the
pregnant woman is not mature anu capable of giving in-
formed consent or if the pregnant woman docs not claim
to be mature and capable of giving informed consent, the
court shall determine whetherthe performance ofan abor-
tion upon her would be in her best interests. If the court
determines that the performance of an abortion would be
in the best interests of the woman, it shall authorize a

physician to perform the abortion

"(c) Representation in procccdmgs. — The pregnant

woman may participate in proceedings in the court on



Page 31

505 U.S. 833, *905; 112 S. CI. 2791, **2835;
120 L. Ed. 2d 674, ***733; 1992 U.S. LEXIS 4751

her own behalf and ihe court may appoint a guardian ad
litem to assist her. The court shall, however, advise her
that she has [*906] a right to court appointed coun-
sel, and shall provide her with such counsel unless she
wishes lo appear with private counsel or has knowingly

and intelligently waived representation by counsel.”

"§ 3207. Abortion facilities.

‘(b) Reports. — Within 30 days after the effective
dale of this chapter, every facility al which abortions arc
performed shall file, and update immediately upon any
change, a report wilh the department, containing the fol-

lowing information:
"(1) Name and address of the facility.

"(2) Name and addressorany parent, sub-
sidiary or affiliated organizations, corpora-

tions or associations.

"(3) Name and address of any parent,
subsidiary or affiliated organizations, corpo-
rations or associations having contempora-
neous commonality of ownership, beneficial
interest, directorship or officcrship with any

other facility.

The infonnation contained in those reports which are filed
pursuant to this [***734] subsection by facilities which
receive Stale-appropriated funds during the 12-calendar-
month period immediately preceding a request to inspect
orcopy such reports shall be deemed public information.
Reports filed by facilities which do not receive Stale-
appropriated funds shall only be available to law enforce-
ment officials, the State Board of Medicine and the Stale
Board of Osteopathic Medicine foruse inthe performance
of theirofficial duties. Any facility failing to com ply with
the provisions of this subsection shall be assessed by the
department a fine of S500 for each day it is in violation

hereof.”
“§ 3208. Printed information.

“(a) General rule. — The department shall cause to
be published in English, Spanish and Vietnamese, within
60 days after this chapter becomes law, and shall update
on an annual basis, the following easily comprehensible

printed materials:

[*907] [**2836] "(1) Geographically
indexed materials designed to inform the
woman of public and private agencies and
services available to assist a woman through
pregnancy, upon childbirth and while the

child is dependent, including adoption agen-

cies, which shall include a comprehensive
list of the agencies available, a description
of the services they offer and a description
of the manner, including telephone numbers,
in which they might be contacted, or, at the
option of the department, printed materials
including atoll-free 24-houraday telephone
numberwhich may be called to obtain, orally,
such a list and description of agencies in
the locality of the caller and of the services
they offer. The materials shall provide in-
formation on the availability of medical as-
sistance benefits for prenatal care, childbirth
and neonatal care, and state that it is un-
law ful for any individual to coerce ii woman
to undergo abortion, that any physician who
performs an abortion upon a woman without
obtaining her informed consent or without
according her a private medical consultation
may be liable to her for damages in a civil
action at law, that the father of a child is Ili-
able to assistin tnc supportofthatchild, even
in instances where the father has offered to
pay for an abortion and that the law permits
adoptive parents lo pay costsofprenatal care,

childbirth and neonatal care.

"(2) M aterials designed to inform the
woman ofthe probable anatomical and phys-
iological characteristics of the unborn child
ai two-week gestational increments from
fertilization to full term, including pictures
representing the developmentofunbom chil-
dren at two-week gestational increments,
and any relevant information on the possi-
bility or the unbom child's survival;, pro-
vided that any such pictures or drawings
must contain the dimensions of the fetus
and must be realistic and appropriate for the
woman’ stage of pregnancy. The materials
shall be objective, non-judgmental and de-
signed [*90S] toconvey only accurate scien-
tific inform ation about the unbom child at the
various gestational ages. The material shall
also contain objective information describ-
ing the methods of abortion [***735] pro-
cedures commonly employed, the medical
risks commonly associated with each such
procedure, the possible detrimental p ho-
h.gical effects or abortion and the medical
risks commonly associated with each such
procedure and the medical risks commonly

associated with carrying a child to term.

"(b) Fomiat. — The materials shall be printed

in

a
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typeface large enough to be clearly legible.

“(c) Free distribution. — The materials required under
this section shall be available at no cost fron the de-
partment upon request and in appropriate number to any

person, facility or hospital."”
"§ 3209. Spousal notice.

“(a) Spousal notice required. — In order to further the
Commonwealth’s interest in promoting the integrity of
the marital relationship and to protect a spouse’s interests
in having children within marriage and in protecting the
prenatal life of that spouse's child, no physician shall per-
form an abortion on a married woman, exceptas provided
in subsections (b) and (c), unless he or she has received a
signed statement, which need not be notarized, from the
woman upon whom the abortion is to be performed, that
she has notified her spouse thatshe is aboutto undergo an
abortion. The statement shall bear a notice that any false

statement made therein is punishable by law.

"(b) Exceptions. — The statement certifying that the
notice required by subsection (a) has been given need not
be furnished where the woman provides the physician a

signed statement certifying al least one of the following:

"(1) Her spouse is not the father of the
child.

[**2837] "(2) Her spouse, after diligent

effort, could not be located.

[*909] "(3) The pregnancy is a result
of spousal sexual assault as described in sec-
tion 3128 (relating lo spousal sexual assault),
which hasbeen reported to alaw enforcement

agency having the requisite jurisdiction.

"(4) The woman has reason to believe
that the furnishing of notice to her spouse
is likely to result in the infliction of bodily
injury upon her by her spouse or by another

individual.

Such statement need not be notarized, but shall bearano-
tice that any false statements made therein arc punishable

by law.

"(c) Medical emergency. — The requirements of sub-

section (a) shallnot apply in case ofa medical emergency.

“(d) Forms. — The department shall cause to tr pub-
lished, forms which may be utilized for purposes of
providing the signed statements required by subsections
(a) and (b). The department shall distribute an adequate
supply of such forms tc all abortion facilities in this

Commonwealth.

“(c) Penalty; civil action. — Any physician who vio-
lates the provisions of this section is guilty of'unprofes-
sional conduct," and his or her license for the practice of
medicine and surgery shall be subject to suspension or
revocation in accordance with procedures provided under
the actofOctober5,1978 (P. L. 1109, N0.261), known as
the Osteopathic Medical Practice Act, [***736] the act
of December20,1985 (P. L.457, No. 112), known as the
M edical Practice Act of 1985, or their successor acts. In
addition, any physician who knowingly violates the pro-
visions of this section shall be civilly liable to the spouse
who is the father of the aborted child for any damages
caused thereby and for punitive damages in the amount
0f$5,000, and the court shall award a prevailing plaintiff

areasonable attorney fee as part of costs.”
“§ 3214. Reporting.

“(a) General rule. — For the purpose of promotion of
maternal health and life by adding lo the sum of medical
and [*910] public health knowledge throughlhccom pila-
tion of relevantdata, and to promote the Commonwealth's
interest in protection of the unbom child, areportofeach
abortion performed shall be made to the department on
forms prescribed by it. The report forms shall not iden-
tify the individual patient by name and shall include the

following information:

"(1) Identification of the physician who
performed the abortion, the ~concurring
physician as required by section 3211(c)(2)
(relating to abortion on unb n c’uld of 24
or more weeks gestational agcy the second
physician as required by scctijn 3211(c)(5)
and the facility where the abortion was per-
formed and ofthe referring physician, agency

or service, if any.

"(2) The county and state in which the

woman resides.
"(3) The woman's age.

"(4) Thenumberofpriorpregnancies and

prior abortions of the woman.

"(5) The gestational age of the unbom

child al the time of the abortion.

“(6) The type of procedure performed or

prescribed and the date of the abortion.

"(7) Pre-existing medical conditions or
the woman which would complicate preg-
nancy, if any, and if known, any medical
complication which resulted from the abor-

tion itself.

"(8; The basis for the medical judgment
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ofthe physician who performed the abortion
that the abortion was necessary to prevent ci-
ther the death of the pregnant woman or the
substantia) and irreversible impairment of a
major bodily function of the woman, where
an abortion has been performed pursuant to
section 3211(b)(1).

[**2838] "(9) The weight of the aborted
child for any abortion performed pursuant to

section 3211(b)(1).

"(10) Basisforany medicaljudgment that
a medical emergency existed which excused
the physician from compliance wilh any pro-

vision of this chapter.

[*911] "(11) The information required
to bereported undersection 3210(a) (relating

to determination of gestational age).

"(12) Whether the abortion was per-
formed wupon a married woman and, if so,
whethernotice to her spouse was given. Ifno
notice to her [***737] spouse was given,
the report shall also indicate the reason for

failure to provide notice.

“(0 Report by facility. — Every facility in which an
abortion is performed within this Commonwealth during
any quarter year shall (lie with the department a report
showing the total number of abort’ins performed within
the hospital orother facility during that quarter year. T liis
rcjort shall also show the total abortions performed in
each trimesterofpregnancy. Any reportshall be available
for public inspection and copying only if the facility re-
ceives State-appropriated funds within the 12-calendar-
month period immediately preceding the filing or the re-
port. These reports shall be submitted on a form pre-
scribed by the department which will enable a facility lo
indicate whetheror not itis receiving Statc-approp.iatcd
funds. If the facility indicates on the fonm that it is not
receiving State-appropriated funds, the department shall
regard its report as confidential unless it receives other
evidence which causes it to conclude that the facility re-

ceives [***738] State-appropriated funds."

DISSENTBY: STEVENS (In Part); BLACKMUN (In
Part); REHNQUIST (In Part); SCALIA (In Part)
DISSENT:

JUSTICE STEVENS, concurring in part and dissent-

ing in part.

The portions of the Court's opinion that 1have joined

are more important than those with which | disagree.
| shall therefore first comment on significant areas of
agreement, and then explain the limited character of my

disagreement.
[*912] |

The Court is unquestionably correct in concluding
that the doctrine of Stare decisis has controlling signifi-
cance in a case of this kind, notw ithstanding i individual
Justice'sconcerns aboutthe merits,nl The central holding
of Rocv. Wade, 410 U.S. 113, 35 L Ed. 2d 147, 93S. C'
705 (1973), has been a "part of our law" for almost tsvo
decade. Planned Parenthood ofCentral Mo. v. Danforth,
428 U.S. 52, 101, 49 L Ed. 2d 7SS, 96 S. Ct. 2S3J (1976)
(STEVENS,J.,,concurring in part and dissenting in part).
It was a natural sequel lo the protection of individual lib-
erty established in Griswold v. Connecticut, 381 U.S. 479,
14 L Ed. 2d 510, 85 S. Ct. 1678(1965). see also Carey
v. Population Services International, 431 U.S. 678, 6S7,
702,52 L Ed. 2d 675, 97 S. Ct. 2010(1977) (W HITE, J.,
concurring in partand concurring in result). The societal
costs of overruling RO€ at this late date would be enor-
mous. RO€ is an integral part ofacorrect understanding of
both the concept of liberty and the basic equality of men

and women.

nl It is sometimes useful to view the issue of
stare decisiSfrom a historical perspective. In the last
19 years, 15 Justices hascconfronted the basic issue
presented in Roc v. Wade, 410 U.S. 113,35L Ed. 2d
147, 93 S. Ct. 705 (1973). o f those, 11 have voted
as the majority docs today: Chief Justice Burger,
Justices Douglas, Brennan, Stewart, Marshall,
and Powell, and JUSTICES BLACKMUN,
O'CONNOR, KENNEDY, SOUTER. and myself.
Only four— all of whom happen to be on the Court

today — have reached the opposite conclusion.

Stare decisis also provides a sufficient basis for my
agreement with die joint opinion's reaffirmation of RO€'S
post-viability analysis. Specifically, | acceptthe proposi-
tion that "if the Stale is interested in protecting fetal life
afier viability, il may go so far as to proscribe abortion
during that period, except [**2839] when it is necessary
to preserve the life or health of the mother.” 410 U.S. at
163-164; see ante, 505 U.S. at 879.

1also accept what is implicit in the Court's analysis,
namely, a reaffirmation of ROC'S explanation of Why the
Stale's obligation to protect the life or health of the mother
[*913] must take precedence over any duty to the unbom.
The Court in Roe carefully considered, and rejected, the
State's argument “"that the fetus is a 'person' within the

language and meaning of the Fourteenth Amendment.”
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410 U.S. at 156. A fter analyzing the usage of "person” in
the Constitution, the Court concluded that that word "has
application only postnatally.” Id., at 157. Commenting on
the contingent property interests of the unbom that arc
generally rcprescntcd by guardians ad litem, the Couit
noted: "Perfection of the interests involved, again, has
generally been oiilingcnl upon live birth. In short, the
unbom have never been recognized in the law as persons
in the whole sense." |d., at 162. [***739] Accordingly,
an abortion is not "the termination or life entitled to
Fourteenth Amendmentprotection.” |d., at 159. From this
holding, there was no dissent, see id., at 173; indeed, no
Member ofthe Court has ever questioned this fundamen-
tal proposition. Thus, as a matter of federal constitutional
law, a developing organism thatis notyeta "person” docs
not have what is sometimes described as a "right lo life."
n2This hasbeen and, by the Court'sholding today, [*914]
remains a fundamental premise orour constitutional law

governing reproductive autonomy.

n2 Professor Dworkin has made this comment

on the issue:

"The suggestion that states arc free to declare
a fetus a person. . assumes that a state can cur-
tail some persons' constitutional rights by adding
new persons lo the constitutional population. The
constitutional rights of one citizen arc of co. rsc
very much affected by who or what else also has
constitutional rights, because the rights of others
may compete or conflict with his. So any power to
increase the constitutional population by unilateral
decision would be, in effect, a power to decrease

rights the national Constitution grants to others.

If a state could declare trees to be per-
sons with aconstitutional right to life, itcould pro-
hibit publishing newspapers orbooks in spile ofthe
First Amendment's guarantee of free speech, which
could notbe understood as alicense to kill Once
we understand that the suggestion we arc consider-
ing has thatimplication, wc must reject it. If a fetus
is not part of the constitutional population, under
the national constitutional arrangement, then states
have no powertooverrule that national arrangement
by themselves declaring that fetuses have rights
competitive with the constitutional rights of preg-
nant women.”" Uncnumcralcd Rights: W hether and
How ROC Should be Overruled, 59 U. Chi. L Rev.
381. 400-401 (1992).

My disagreement with the joint opinion begins with

its understanding of the trimester framework established

in Roc. Contrary to the suggestion of the joint opinion,
ante, 505 U.S. al 876, it is not a "contradiction” lo rec-
ognize that the State may have a legitimate interest in
potential human life and, at the same time, to conclude
that that interest docs notjustify the regulation of abortion
before viability (although otherinterests, such as maternal
health, may). The fact that the Stale's interest is legitimate
docs not tell us when, ifever, that interest outweighs the
pregnant woman's interest in personal liberty. It is appro-
priate, therefore, to consider more carefully the nature of

the interests at slake.

First, it is clear that, in order to be legitimate, the
State's interest must be secular; consistent wilh the First
Amendment the State may not promote a theological or
sectarian interest. Sec Thornburgh v. American College of
Obstetricians and Gynecologists, 476 U.S. 747, 778, 90 L
Ed. 2d 779, 106 S. Ct. 2169 (1986) (STEVENS, J., con-
curring); see generally Webster v. Reproductive Health
Services, 492 U.S. 490, 563-572, 106 L Ed. 2d 410, 109
S. Ct. 3040 (1939) (STEVENS, J., concurring in part
and dissenting in part). [**2840] Moreover, as discussed
above, the state interest in potential human life is not an

interest in loco parentis, for the fetus is not a person.

Identifying the Stale's interests — which the Stales
rarely articulate with any precision —makes clear that the
interest in protecting potential life is not grounded in the
Constitution. It is, instead, an indirect [***740] interest
supported by both humanitarian and pragmatic concerns.
M any ofour citizens believe that any abortion reflects an
unacceptable disrespect for potential human life and that
the performance of more [*915] than a million abor-
tions each year is intolerable; many find third-trimester
abortions performed when the fetus is approaching pecr-
sonhood particularly offensive. The State has alegitimate
interest in minimizing such offense. The State may also
have a broader interest in expanding the population, n3
believing society would benefit from the services of ad-
ditional productive citizens — or that the potential human
lives mightinclude the occasional M ozartor Curie. These
are the kinds ofconcerns that comprise the State's interest

in potential human life.

n3 The stale interest in protecting potential life
may be compared to the state interest in protect-
ing those who seek to immigrate to this country. A
contemporary example is provided by the Haitians
who have risked the perils of the sea in a desperate
attemptto become "persons” protected by our laws.
Humanitarian and practical concernswould support
a state policy allowing those persons unrestricted
entry; countervailing interests in population control
supporta policy oflimiting the entry of these poten-

tial citizens. W hile the state interest in population



