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3 . The Subject M atter o f Initiatives

O verview

I t is co m m o n  for states to  p roh ib it the use o f  th\? in itia­
tive for certa in  subjects. In  M assachusetts and  M issis­
sipp i, for instance, the Initiative canno t be used to  modify 
o r repeal the  rights o f individuals, and  several states p ro ­
h ib it  in itia tives th a t deal w ith  the jud ic ia ry . T hese are 
fu n d a m e n ta l m atte rs  o f  law, an d  it Is ap p ro p ria te  th a t 
som e states shou ld  choose to  rem ove them  from  the pu r­
view o f the  initiative process, Som e scholars and reform ­
ers argue th a t the sam e argum ent extends to  state consti­
tu tio n s— th a t they are the  foundations o f  state law, and 
chang ing  th em  shou ld  n o t be entered  in to  lightly.

C o n s titu tio n a l vs. S ta tu to ry In itia tiv e s

In  m any  in itiative states, con stitu tio n s are becom ing  clu tte red  w ith  m a tte r th a t is m ore 
appropria te  for the sta tes statutes. Initiative p roponents often use the constitu tional am end­
m e n t ra the r th an  the sta tu tory  initiative because they fear the legislature m igh t am end or 
repeal the ir Initiative if they place It in  sta tu te . T hey  are fu rthe r encouraged to  use the 
constitu tiona l am endm ent because it  is rarely m ore difficult o r costly to  pass than a s ta tu ­
to ry  initiative. States could im plem ent reform s tha t provide incentives tor using the s ta tu ­
to ry  process, such as lower signature thresholds and Increased circu lation  periods. T hey  
can also ruassure p roponents by enacting tim e lim its during  w hich the legislature may only 
am end  an in itia ted  s ta tu te  w ith  a superm ajo rity  vote. T h is  sub ject is also discussed on 
page 10 in  chapter one.

R ecom m enda tion  3.1: States should  encourage the sponsors o f initiatives to  p ro ­
pose them  as sta tu tory  initiatives w hen possible, rather than  as constitu tional am end­
m en ts .

T h e  C ity  C lub  o f Portland m ade a sim ilar recom m endation  in  1996. T h e ir  recom m enda­
tio n  states th a t the process for am ending the O regon C onstitu tion  should be substantially 
m ore d ifficult than  adopting, am ending  o r  repealing a statu te .

Recommendations 
Recommendation 3.1: Stales should encourage the sponsors of 

Initiatives to propose them as statutory initiatives when possible, 
rather than as corutitutiorial amendments.

Recommendation 3.2: States should adopt the single subject rule to 
enhance clarity and transparency in the InltlaUve process.

Recommendation 3.3: If an initiative rr jasure is rejected by voters, 
states should prohibit an identical or substantially similar initiative 
measure from appearing on the ballot for a specified period of time.
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1 6 Initiative and Referendum  in the 21st C entu ry

S ingle Subject Rules

Single sub ject rules require th a t an in itiative address only one question  o r issue. S uch  rules 
b en e fit th e  in itiative process because th ey  m ake in itiatives s im p ler an d  easier to  u n d e r­
stand . T here  is a danger In perm itting  a po p u la r vote on  a m easure th a t  addresses m ultip le , 
d istinc t subjects. H ow  m igh t a voter express his sup p o rt o f one su b jec t b u t his rejection  o f 
an o th er in such a situation? T h e  lack o f  a single subject rule also leaves th e  d o o r open  to  
p rop o n en ts  w ho m igh t try  to  m ake an u n p o p u la r  idea m ore palatable by pairing  it w ith  a 
popu lar idea in  a single initiative. In  such  cases, i t  is im possible to  d e term in e  th e  m ajority 's 
v iew poin t on  an  issue.

R e c o m m e n d a tio n  3 .2 : S tates sh o u ld  a d o p t th e  single su b je c t ru le  to  en h a n ce  
clarity  and  transparency in  the in itia tive  process.

Single sub ject rules also are co m m o n  In legislatures— 41 states have c o n s titu tio n a l p rov i­
sions stipu la ting  tha t bills m ay address on ly  one subject, and several o thers  have cham ber 
rules fo r single-subject bills.

A m ong the groups tha t express su p p o rt fo r single sub ject rules are:

S peakers C om m ission on  the  rm ia  In itia tive  Process (2002),
Professor Joseph Z im m erm an  (in istim ony before the task force, F ebruary  2002), 
C alifornia League o f  W om en Voters (1999),
N ebraska Petition  Process Task Force (1995),
C aliforn ia Policy Sem inar (1991), and 
Los Angeles Times (1990),

C urrently , the following 12 in itiative sta tes require th a t initiatives addresr n o  m ore th a n  
one subject. W ide variation exists in  how  these states define “single sub ject" an d  in  how  
courts have in terp re ted  the defin itions.

B ann ing  S im ila r Measures from  the B a llo t fo r a Specified P e riod  o f Tim e

B anning the sam e or a substantially  sim ilar m easure from  reappearing o n  the  ballo t for a 
specified period of tim e helps to  reduce the nu m b er o f measures on th e  ballo t.

R ecom m enda tion  3.3: I f  an initiative m easure is rejected by voters, states should  
p ro h ib it an identical or substantially  sim ilar Initiative m easure from  appearing  on  
the ballot for a specified period o f  tim e.

Five states currently  p roh ib it the sam e o r  a substantially  sim ilar m easure from  reappearing 
o n  the ballot for a specified period o f tim e after it is rejected by voters. T im e periods range 
from  tw o years in M ississippi to  five years In W yom ing. If an initiative Is fo u n d  to  be the 
same o r substantially sim ilar to  an  initiative tha t appeared on the ballo t w ith in  the speci­
fied tim e frame, state election officials deny  the  p ro p o n en ts  Initiative app lica tion .

Alaska
Arizona
California
Colorado

Florida
M isso u ri
M ontana
N e b r a s k a

O k lah o m a
O re g o n
W a sh in g to n
W y o m in g
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The Subject M atter o f  Initiatives 1 7

In  n o n e  o f  these states are the  term s "same" and "substantially sim ilar’ defined in sta tu te  or 
th e  co n s titu tio n . T h e  decision ab o u t w h eth er a m easure is the  “same" or "substantially  
sim ilar’ is left to  a state official, generally the sta tes chief election officer or, ultimately, the 

co u rts .

Table 3. States with Bans on Same/Substantially Similar Initiatives

Language of the Ban Time Period
Massachusetts A measure cannot be substantially the same as any 

measure that has been qualified for submission or 
appeared on the ballot at either of the two preceding 
biennial state ejections.

Six years (banned from next 
two biennial state elections)

Mississippi If an initiative is rejected, no initiative petition pro­
posing the same or substantially the same amendment 
shall be submitted to the electors.

Two years

Nebraska The same measure, either in fonn or in essential sub­
stance. shall not be submitted by Initiative petition 
more often than once in three years.

Three yean

Oklahoma Any initiative measure rejected by the people cannot 
be again proposed by Initiative within three years by 
less than 25 percent of the legal voters.

Three yean

Wfyomlng An Initiative petition may not be filed for a measure 
substantially the same as that defeated by an initiative 
election within the preceding five years,

Five years

Satire*: L*fll*tuna, AprtJ 2002.

In  m any  states, a sim ilar restric tion  is im posed o n  the legislature, p roh ib iting  bills th a t 
have been defeated (or bills tha t are substantially  the  sam e as ones defeated) from  being 
re in tro d u c ed — either as a bill or an am en d m en t— durin g  the sam e legislative b ienn ium . 
F lorida, M ississippi, O h io  and W yom ing are examples o f  Initiative states w ith  such rules 
for th e ir  legislatures.

Table 4 sum m arizes all initiative subject restrictions.

Table 4. Initiative Subject Restrictions

Single Subject? Other Subject Restrictions
Alaska Yes No revenue measures 

No appropriations 
No acts affecting thejudidary 
No local or special legislation

Arizona Yes .one

Arkansas No None

California Yes May not Include or exclude any political subdivision of the state from 
application or effect.
May not contain alternative or cumulative provisions wherein one or 
more of those provisions would become law. depending upon the casting 
of a spedfted percentage of votes for or against the measure.
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1 8 Initiative and Referendum  in the 21st Centu ry

Table 4. Initiative Subject Restrictions (continued)

Single Subject? Other Subject Restrictions
Colorado ■/« None

Florida Yes May not include limitations on the power of government to raise revenue.

Id alio No None

Illinois Yes Allowed only for i mendment of constitutional Article IV, relating to 
structural and procedural subjects concerning the legislative branch.

Maine No. Any measure providing for an expenditure of funds in excess of those 
appropriated becomes inoperative 45 days after the legislature convenes.

Massachusetts No* No measures relating to:
• Religion
• Tliejudlciaiy
• Specific appropriations
• Local or special legislation
• The I81'' amendment of the constitution
• Anything inconsistent with the rights of individuals as enumerated in 

the constitution
A measure cannot lse substantially the same as any measure that has 
been qualified for the ballot or appeared on the ballot in either of two 
preceding general elections.

Michigan No The initiative power extends only to laws that the Legislature may 
enact.

Mississippi No The initiative cannot be used to amend/repeal the:
• Bill of Rights
• Public employees' retirement system
• Right-to-work provision
• Initiative process
Only first five certified measures may go on ballot
If a measure Is rejecter) by voters, no identical or substantially similar
measure may go on ballot for a minimum cf two years.
If an Initiative requires a reduction in government revenue or a reallocation 
from currently funded programs, the initiative text must identify the 
program or programs whose funding must be reduced or eliminated to 
implement the initiative.

Missouri Yes No appropriations of money other than new revenues created and 
provided for by the Initiative.
Cannot be used for any purpose prohibited by the states constitution

Montana Yes No appropriations 
No local or special laws

Nebraska Yes Limited to matters that can be enacted by legislation and cannot Interfere 
with Legislatures ability to direct taxation for state 3nd governmental 
subdivisions.
The same measure cannot be Initiated more often than once In three 
years,

Nevada No No appropriations
Cannot require an expenditure of money unless a sufficient tax Is provided 
as part of the initiative proposal.
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The Subject M atter o f  Initiatives 1 9

Table 4. Initiative Subject Restrictions (continued)

Single Subject? Other Subject Restrictions

North Dakota No No emergency measures
No appropriation measures for the support and maintenance of crate 
departments and Institutions

Ohio No May not be used to pass a law:
• Authorizing any classification of property for the purpose of levying 

different rates of taxation thereon
• Authorizing the levy of any single tax on land, land values or land sites 

at a higher rare or by a different rule than Is applied to improvements 
thereon or to persot.-l property

Oklahoma Yes Initiatives rejected by the voters cannot be proposed again for three years 
by less than 25 percent of the states legal voters

Oregon • Yes None

South Dakota No No private or special laws

Utah No None

Washington Yes None

Wyoming Yes Cannot be used to:
• Dedicate revenues
» Make or repeal appropriations
• Create courts
• Define the J urisdlction of courts
• Prescribe court rules
• Enact local or special legislation
• Enact legislation prohibited by the Wyoming constitudon
The same measure cannot be Initiated more often than once in five 
years.

*Inlnitrvi*w»condiJCtfd'.iMjy2002. tfcnlon oHVtji* tn Mjaachiaem aid th* although th*jaudneirvxh*t**ur.̂ iuL)earuk.ttt]«h»**«rT<julr*»nmi (hum 
mil lit** curt Afc only that an rvkmJ or mutually drpmtfart. Courts 1 «v« inurprml rrtnwlrw to Mean that *... orn on hfcnu/y i cwnmun to width eadi 
Kjtyoa o( [ih#J inUtartv* petition ran reanntUy I* ukl lo bt fnrmar*."
Source Naflond ConfanncB of Stau LrgUlAJura. January 2002.

O th e r Ideas for Reform

R estrictions on the D edica tion o f Revenue

Initiative measures th a t m andate the expenditures o f large am ounts o f  public revenue w ith ­
o u t includ ing  a new  dedicated revenue source (such as taxes or fees) can m ake it difficult for 
the legislature to  con tinue to fund existing state services and program s. In  addition , in itia­
tives th a t increase o r create new  taxes to fund new  or existing program s negatively affect the 
leg isla tu re’s ab ility  to  im pose reasonable taxes to  fu n d  necessary program s for citizens. 
A lthough the task force agreed tha t initiatives lim iting  o r dedicating revenue or otherw ise 
im posing fiscal policies can be a significant p rob lem — perhaps even the m ost serious p ro b ­
lem — in  the initiative process, m em bers were unable to  agree on a specific recom m enda­
tion  to  address the issue.
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T h e  C ity  C lub  o f  P ortland  recom m ended in  1996 th a t O regon's initiative process be changed 
so th a t initiatives th a t  dedicate revenue or require appropriations in  excess o f  $5 0 0 ,0 0 0  per 
year shou ld  be required  to  provide new  revenues.

E leven states cu rren tly  have restrictions on th e  use o f the initiative w ith  regard  to  appro­
p ria tio n s an d  fund ing  m echanism s.

Table 5. Restrictions on Imposing Fiscal Policies Via the Initiative

Restriction
Alaska No dedication of revenues or making or repealing appropnations.

Florida Tax or fee increases require a 2/3 vote to pass.

Maine Expenditures In an amount In excess of available and unappropriated state funds remain
Inoperative until 45 days after the regular legislative session, unless the measure provides for 
raising new revenues adequate for its operation.

Massachusetts May not be used to make a specific appropriation from the treasury. However. If such a law,
approved by the people. Is not repealed, the legislature must raise by taxation or otherwise
and appropriate such money as may be necessary to canry such law into effect.

Mississippi Sponsor must identify In the text of the Initiative the amount and source of revenue required
to Implement the Initiative. Initiatives requiring a reduction in government revenue or a 
reallocation from cunently funded programs must identify the program(s) whose funding 
must be reduced or eliminated to Implement the initiative.

Missouri May not appropriate money other than new revenues created and provided for by the initiative.

Montana May not appropriate money.

Nebraska No measure thac interferes with the Legislature's ability to direct taxation of necessary
revenues for the state and Its governmental subdivisions.

Nevada No appropriations or other expenditures of money, unless such statute or amendment also
Imposes a sufficient tax or otherwise constitutionally provides for raising the necessary revenue.

North Dakota No appropriations for the support and maintenance of state departments and Institutions. 

Wfyomlng No dedication of revenues or making or repealing appropriations.

Soura: NaliOfuJ ConCtftikjrolSitf# LrgtiJafum. Aped 2002.

R ecent Legislative A ction

A total o f 29 bills dealing w ith  initiative subject m atte r were in troduced  irt 14 states b e ­
tw een 1999 and 2002. N o n e  have passed to  date. A m ong the m ost co m m o n  subjects 
w ere:

•  P roh ib iting  or restricting appropriations and reductions in state revenue via an in itia­
tive (considered in  A rizona, M ississippi and W ashington); a bill is pending  in M ich i­
gan  th a t w ould p roh ib it using the popu lar referendum  for acts whose prim ary  purpose 
is to  m ake appropriations or m eet deficiencies in  state funds.
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The Subject Matter o f  Initiatives 2 1

•  S treng then ing  and  providing for in te rp re ta tion  o f  single subject rules (pending in  C ali­
fo rn ia ; also considered in  O k lahom a).

•  M aking  it m ore  difficult to  propose and pass wildlife measures (considered in  Alaska, 
M assachusetts, O k lah o m a and W ashington).

•  B ann ing  a m easure th a t is failed by voters from  re tu rn ing  to  the ballot for a specified 
period  o f  tim e (considered in  M aine  and O regon).

O th e r  m easures th a t address initiative subjects included a 1999 bill in  A rizona th a t w ould  
have established a four-year sunse t provision for initiatives th a t establish the functions or 
activities o f  a sta te agency; a 1999 O reg o n  bill th a t w ou ld  have proh ib ited  initiatives th a t 
result in  the tak ing  o f  private property ; and  a pending  bill to  enact an initiative procedure 
in  N ew  Jersey  th a t  w ou ld  be lim ited  to  cam paign  finance, lobbying, governm en t eth ics 
and  election procedures. A failed 1999 bill in  O re g o n  w ould  have lim ited  initiative am end­
m en ts  to  th e  c o n s titu tio n  to  th e  s tru c tu re  and  pow ers o f  governm en t and  th e  righ ts o f 
peop le w ith  respect to  th e ir  governm ent, an d  w ould  have p ro h ib ited  in itia ted  co n s titu ­
tio n a l am en d m en ts  th a t  ded ica ted  o r  ap p ro p ria ted  revenue, repealed  ap p ro p ria tio n s, or 
required  expenditures in  excess o f  $ 500 ,000  per year.

National Conference o f State Legislatures



4 . The D rafting and 
Certification Phase

Recommendations
Recommendation 4.1: States should require a review of proposed 
initiative language by either the legislature or a state agency. The 
review should include non-binding suggestions for improving the 
Initiative’s technical format and content, and should be public 

Information

Recommendation 4.2: States should require the drafting and 
certification of a ballet title and summary for each initiative proposal. 
Ballot titles must identify the principal effect of the proposed initiative 

and must be unbiased, dear, accurate and written so that a “yes’  vote 

changes current law.

Recommendation 4.3: States should require the drafting of a fiscal 
Impact statement for each initiative proposal. The statement should 
appear on the petition, in the voter Information pamphlet, and on 

the ballot.

Recommendation 4.4: States should establish a review process and 
an opportunity for public challenge of technical matters, including 
adherence to single subject rules, and ballot title, summary and fiscal 

note suffidency, to be made prior to the signature-gathering phase.

O verview

C ertify ing  an in itiative for s ig n a tu re  co llec tio n  is an in ­
volved process w ith  m any  steps a n d  d ead lin es . N o  tw o 
sta tes have exactly  the  sam e c e r tif ic a tio n  re q u ire m e n ts . 
Generally, however, the process includes these  steps:

1) D rafting  the  initiative proposal;
2) P reparation  o f  a ballo t title an d  sum m ary;
3) In  som e states, p reparation  o f  a fiscal analysis; and
4) Technical challenges to  b a llo t titles , su m m aries  a n d  

fiscal analyses.

D ra ftin g  the In itia tiv e  Proposal

O ften , initiatives are drafted by citizens w ho have little o r 
no  legal background  or expertise. M aking  the  legislatures 
professional bill drafting staff available to  p ro p o n en ts  m ay 
h e lp  to  p re v e n t e rro rs  in  d r a f t in g  a n d  e n s u re  th a t  a 
p roposals language is in  the p ro p er form  an d  harm onizes 
w ith  o th e r  co n s titu tio n a l o r s ta tu to ry  language. A dvice 
from  the legislatures legal experts also m ay help  initiative 

p roponen ts recognize constitu tional flaws and un in ten d ed  consequen t ,  o f th e ir  proposal. 
C orrec ting  such problem s early in  the process can help p roponents avoid costly co u rt battles 
later in  the process. In  short, assistance and  advice from  legislative bill d rafting  sta ff m ay 
help  Im prove the quality and  consistency o f  initiative measures. M ak ing  pub lic  the  co m ­
m en ts a n d  recom m endations o f  such  a review  process is Im p o rtan t because it can  draw  
a tten tio n  to  issues th a t otherw ise m igh t escape public  notice.

R eco m m en d a tio n  4.1: States shou ld  require a review o f p roposed  in itiative lan ­
guage by either the legislature or a state agency. T h e  review shou ld  Include n o n ­
b in d in g  suggestions for im proving  the  In itia tive’s technical fo rm a t an d  c o n te n t, 
and shou ld  be considered public  in form ation .
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The D ra fting  and Certification Phase 2 3

Sim ilar reform s have been proposed by the following:

C alifo rn ia  League o f  W om en  Voters (1999),
C ity  C lu b  o f  P o rtland , O regon  (1996), and 
N ebraska P e tition  R eform  Task Force (1995).

Presently, som e states offer n o  assistance or advice to  initiative p roponen ts on  the draft o f  
the ir p roposed  law. T h e  states th a t do  offer assistance generally have one o f  tw o basic levels 
o f  review, w hich  m ay be provided either p rio r to  filing the  initiative or up o n  filing. In  som e 
states, the review is purely  technical; the proposal is reviewed to  ensure it m eets the legal 
requ irem ents fo r fo rm at and  style and adheres to  d rafting  conventions. However, 11 states 
go fu rth e r  an d  offer som e so rt o f d rafting  assistance in  o rder to  im prove the  quality  and  
consistency o f in itia tive proposals. In  these states, sponsors m ay ‘ake a draft o r even ju s t  an 
idea to  a legislative office for assistance w ith  the form  and co n ten t o f  the initiative before 
su b m ittin g  th e  p ro p o sa l to  th e  ap p ro p ria te  s ta te  official. S ponsors' accep tance o f any 
reco m m en d a tio n s m ade is op tional. Table 6 con tains a list o f  technical and  con ten t-o ri­
en ted  sta te  agency review.

Table 6. State Agency Review

Technical Content Who Reviews
Alaska No Optional Department of Law
Arizona Mandatory’ No Secretary of State
Arkansas Mandatory No Secretary of State
California Optional Optional Legislative Counsel
Colorado Mandatory Mandatory Legislative Council and Legal Services
Florida Manda jrv No Division of Elections
Idaho Mandatory Mandatory Attorney General
Illinois No No N/A
Maine Mandatory No Secretary of State
Massachusetts Mandatory Mandatory Attorney General
Michigan Optional No Bureau of Elections
Mississippi Mandatory Mandatory Revisor of Statutes
Missouri Mandatory No Secretary of State and Attorney General
Montana Mandatory Mandatory Legislative Services Division and Attorney General
Nebraska Mandatory No Revisor of Statutes
Nevada Mandatory No Secretary of State
North Dakota Mandatory No Secretary of State and Attorney General
Ohio No No N/A
Oklahoma Mandatory No Attorney General and Secretary of State
Oregon Optional Optional Legislative Counsel and State Treasurer
South Dakota Mandatory No Director of Legislative Research Council
Utah Mandatory Mandatory Lieutenant Governor
Washington Optional Optional Assistant Code Revisor
Wyoming Mandatory Mandatory Secretary of State; Legislative Service Office and 

executive agencies may render assistance

MiiaHuuajIctfcaKiuuun’M̂ttlftLLry* UilloU*IlmilKAirt Stress nut (Jut *Ua-tti**luU«fn.-u)mfKiMLiUaia made*arouJl<4 jviua* 
h nwwUitxy.
Source: N'atKiiol Canfucj*rufSiaie Lr̂ hLitum.AptU 2002.

O f the  11 states th a t offer som e so rt o f d rafting  assistance, a wide range o f  servi e* is offered. 
In  at least four states— C alifornia, M assachusetts, M on tana , and O re g o n — iniuative spon­
sors m ay take a d raft o r ju s t an idea to  drafters In their state for assistance. California serves 
as an exam ple o f a state th a t offers extensive assistance to  p roponen ts during  the drafting
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2 4 In itiative and Referendum  in the 21st Centu ry

process. T here, an  initiative sponsor m ay take an  idea to  th e  Legislative C ounsel, an d  a staff 
m em ber w ill d raft the language o f  the in itiative for the  sponsor.

Case Study: In itia tive  D ra ftin g  an d  S tate  Agency Review

Colorado's Review  and  Com m ent Process
In  C o lo rado , the  Legislative C ouncil staff an d  Legislative Legal Services conduc t a p u b ­
lic hearin g  to  p resen t th e ir  review  and co m m en ts  o n  p roposed  in itiatives. T h e  com ­
m en ts are in tended  to  help  p rop o n en ts  clarify the ir p roposal, b u t  they are n o t  required  
to  accept any suggestions offered by legislative staff. T h e  m eeting, held  in  th e  C apito l, 
is o p en  to  the  public  an d  a lthough  people w ho  m ay oppose a m easure are w elcom e to 
a tten d , n o  tes tim o n y  o r  co m m en ts  are accep ted  fro m  anyone o th e r  th a n  th e  p ro p o ­
nents. T h e  m eeting is taped and  becom es public  record . P roponen ts are required  to  go 
th ro u g h  this process before they can m ove o n  to  the  nex t step  o f  se tting  a tide.

P repara tion o f a B a llo t T itle  and Sum m ary

T h e  ballo t title  an d  sum m ary  are arguably the  m ost im p o rta n t p a rt o f  an  initiative in  term s 
o f  voter education . M any voters never read m ore  th a n  the tid e  an d  sum m ary o f  the text o f  
in itia tive  proposals. T herefo re, i t  is o f  critica l im p o rtan ce  th a t titles an d  sum m aries be 
concise, accurate an d  im partia l..

R e c o m m e n d a tio n  4 .2 : S tates shou ld  req u ire  th e  d raftin g  an d  ce rtifica tion  o f  a 
b a llo t title  an d  sum m ary  fo r  each in itiative proposal. B allo t tides m u st identify  
the  p rincipal effect o f  the proposed  in itiative an d  m u st be unbiased , clear, accu­
rate . an d  w ritten  so th a t a “y ^ "  v ° te changes cu rren t law.

Presently, a w ide range o f p rocedures exists in  states for ballo t title  setting . In  C o lo rad o  
there is a special B allot T id e  Board. Initiative p ro p o n en ts  m u st appear before the board , 
w hich  assigns a title, before the  sponsor is au thorized  to  gather signatures. In  som e states, 
the  title is w ritten  by the sponsor, subject to  the  approval o f a sta te  official. In  o the r states, 
th e  b a llo t title  is w ritt i  e ith e r  by the  a t to rn ey  general, secretary  o f  sta te  o r lie u te n an t 
governor. Table 7 contains a detailed list o f w ho drafts ballo t tides.

Table 7. Drafting the Initiative Title

Party Responsible for Drafting Title Where to File Challenge
Petition Ballot

Alaska Proponent (approved 
by Lt. Governor)

Lt. Governor and 
Attorney General

Superior Court

Arizona Proponent Proponent (approved by 
Attorney General)

Superior Court

Arkansas Proponent (approved 
by Attorney General)

Proponent (approved by 
Attorney General)

Supreme Court

California Attorney General Attorney Ceneral Sacramento County District 
Court

Colorado Secretary of Sure and 
Ballot Title Board

Secretary of State and 
Ballot Title Board

Supreme Court

Florida Proponent (approved 
by Secretary of State)

Proponent (approved by 
Secretary of State)

Supreme Court

Idaho Attorney General Attorney General Supreme Court
Illinois Proponent (approved 

by Board of Elections)
Proponent (approved 
by Board of Elections)

Not specified In law
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Table 7. Drafting the Initiative Title (continued)

Party Responsible for Drafting Title Where to File Challenge

Petition Ballot
Maine Secretary of State Secretary of State Superior Court

Massachusetts Proponent (approved 
by Attorney General)

Secretary of State (approved 
by Attorney General)

Supreme Judicial Court

Michigan Proponent Director of Elections with the 
approval of the Board of State 
Canvassers

State District Court

Mississippi Attorney General Attorney General Circuit Court of 1“ Judicial 
District of Hinds County

Missouri Secretary of State Secretary of State Circuit Court of 
Cole County, appeal to 
Supreme Court

Montana Attorney General Attorney General District Court in 
Lewis and Clark County

Nebraska Same as summary by 
proponent

Attorney General District Court

Nevada None
(Full text only)

None
(summary only)

N/A

North Dakota Secretary of State and 
Attorney General

Secretary of State and 
Attorney General

Supreme Court

Ohio Proponent (approved 
by Attorney General)

Proponent (approved by 
Attorney General)

Not specified in law

Oklahoma No separate tide; sum­
mary serves as title

Proponent (approved by 
Secretary of State and 
Attorney General)

Supreme Court

Oregon Attorney General Attorney General Supreme Court
South Dakota None required Attorney General Circuit Court
Utah None required OfSce of Legislative Research 

and General Counsel 
(approved bv Lt. Governor)

Supreme Court

Washington Attorney General Attorney General Thurston County Superior 
Court

Wyoming Proponent Secretary of State District Court of Laramie 
County

South : NftUona] Cwifncnceo/SuieLrftidjiuna, Ĵwary 2002.

At the  tim e the ballot title is drafted, the title-setting entity often includes a sta tem en t o f  
w hat the  result o f a “yes" vote m eans if the m easure is passed and w hat the result o f  a “no" 
vote m eans if the m easure is defeated. In  O regon , this s ta tem ent is drafted by the attorney 
general and  m ay n o t exceed 25 words. In  W ash in g to n , the ballo t title, d rafted  by the 
atto rney  general, consists o f  three parts: a sta tem ent o f the subject o f  the p e titio n  in 10 
w ords o r less, a concise sum m ary  in  30 w ords or less, and a question crafted in  a way that 
clearly defines w hat a “yes” and a “no” vote mean.

Two types o f sum m aries are drafted for initiatives. T h e  first is the sum m ary tha t appears on  
the petition; it is usually drafted by the same person or agency tha t drafts the ballot title. 
T h e  o ther sum m ary appears in  the voter in form ation pam phlet, w hich is discussed further 
in  chap te r six. In all states, the sum m ary, w hether drafted  by p roponen ts, the atto rney  
general, secretary o f state, o r ano ther state agency, is a concise sta tem en t o f the m ain  points 
o f  the  p roposed  m easure. P roposed  in itiative sum m aries in all states are requ ired  to  be 
im partial and  non-argum entative. T h e  num ber o f w ords usually Is lim ited; in W ashing­
to n , i t  is lim ited  to  75 w ords w ritten  by the atto rney  general, and  In F lorida, it also is
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lim ited to  75 w ords w ritten  by the sponsor, w ith  the approval o f the secretary o f state. See 
table 8 for a detailed descrip tion  o f  sta te procedures for d rafting  sum m aries.

Table 8. Drafting the Initiative Summary

Party Responsible for Drafting Title Where to File Challenge
Petition Ballot

Alaska Lt. Governor and 
Attorney General

Proponent (approved by 
Ll  Governor

Superior Court

Arizona None Secretary of State (approved 
by Attorney General)

Superior Court

Arkansas Proponent (approved 
by Attorney General)

Proponent (approved by 
Attorney General)

Supreme Court

California Attorney General Attorney General Sacramento County 
District Court

Colorado Nont Secretary of State and 
Ballot Title Board

Supreme Court

Florida Proponent (approved 
by Secretary of State)

Proponent (approved by 
Secretary' of State)

Supreme Court

Idaho Attorney General Attorney General Supreme Court
Illinois Proponent (approved 

by Board of ElecUons)
Proponent (approved 
by Board of Elections)

Not specified In law,

Maine Revisor of Statutes, 
approved by 
Secretary of State

Revisor of Statutes (approved 
by Secretary of State)

Superior Court

Massachusetts Secretary of State Secretary of State Supreme Judicial Court
(approved by 
Attorney General)

(approved by 
Attorney General)

Michigan None Director of Elections 
(approved by Board of 
State Canvassers

State District Court

Mississippi Attorney General Attorney General Circuit Court of I"  Judicial 
District of Hinds County

Missouri None Attorney General Circuit Court of Cole County, 
appeal to Supreme Court

Montana Attorney General Attorney General District Court in and for the 
Countv of Lewis and Clark

Nebraska Proponent Attorney General District Court
Nevada None Secretary of State and 

Attorney General
Not specified In law

North Dakota Secretary of State 
(approved by 
Attorney General)

Secretary of State 
(approved by 
Attorney General)

Supreme Court

Ohio Proponent 
(approved by 
Attorney General)

Proponent 
(approved by 
Attorney General)

Not specified in law

Oklahoma Proponent
(approved by Secretary 
of State and Attorney 
General)

Proponent
(approved by Secretary 
of State and 
Attorney General)

Supreme Court

Oregon Attorney General Attorney General Supreme Court
South Dakota None Attorney General Circuit Court
Utah None Attorney General Supreme Court
Washington Attorney General Attorney Genera) Thurston County 

Superior Court
Wyoming

. . . . .

None Sec. tary of State District Court of 
Laramie County

Sou/ct; Nai kon*J Cun/rrrtvr ofS»k\r urm. ji/.utry 2002.
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P repara tion o f a F isca l A nalysis

Fiscal im pact si ..m en ts  are an  im p o rta n t com ponen t o f voter education  o n  initiative p ro ­
posals. Voters o ften  do n o t have the  budgetary perspective necessary to  m ake an inform ed 
decision  abou t an  initiative. O ften , they enact a measure and it is left to  the legislature to 
d e term ine  w here the  m oney will com e from , w hich can m ean redirecting  funds from  other 
p ro g ram s.

R eco m m en d a tio n  4 .3 : States should  require the drafting o f  a fiscal im pact sta te ­
m e n t for each initiative proposal. T h e  sta tem ent should  appear on  the  petition , in  
th e  voter in fo rm atio n  pam ph let, and on  the ballot.

I t is curren tly  th e  law in 12 states that, if  a proposed initiative will have a m onetary  effect 
o n  the  sta tes budget, a fiscal im pact sta tem en t m ust be drafted (see table 9). A  legislative 
fiscal agency generally w rites it, an d  it appears on  the petition , in  the vo ter info pam phlet, 
a n d /o r  o n  the ballot.

Table 9. Fiscal Impact Statements

Who Prepares It Where It Is Published
Arizona Joint Legislative Budget Cmte. (after measure 

qualifies for ballot)
Voter information pamphlet

California Dept, of Finance, Joint Legislative Budget 
Cmte., and Attorney General

Petition, voter Information pamphlet, 
and ballot (included in title prepared by 
Attorney General)

Colorado Director of Research of the Legislative Council Voter information pamphlet
Mississippi Legislative Chief Budget Officer Petldon, voter informadon pamphlet, 

and ballot (included in text)
Missouri State Auditor and Attorney General Petldon, voter informadon pamphlet, 

and ballot (included In dde)
Montana Budget Director Petldon, ballot and voter pamphlet
Nevada Secretary of State, in consultation with tne 

Fiscal Analysis Division of the Legislative 
Counsel Bureau

Ballot, voter informadon namphlet

Ohio Tax Commissioner Voter informadon pamphlet
Oregon Secretary of State, Treasurer, Director of Dept, 

of Administrative Services, and Director of 
Dept, of Revenue

Voter information pamphlet, ballot

Utah Office of LegislaUve Research Voter informadon pamphlet
Washington Offl i  of Financial Management, in consulta­

tion with the Secretary of State, Attorney 
General, and any other appropriate state or 
local agency

Voter informadon pamphlet. Secretary of 
State Web site

Wyoming Secretary of State and/or initiative sponsors* A newspaper of general circulation in 
state and ballot

’I f tyi mnnJ Tot "nipart byrlMtSf\jv<ary o(St»tt*w1U«njv»liaflnur«i fatal linp«.ib>theramn»liifrf/»poc»ir*(JUrcr by
dnltan (125.000 00), ih*. miry of So»»cixnmena untltr ihb vciion Mid (ho ballot prr>pr»ii tun (jublfthnl tn nrwipaprr and bjlot) rfuil roniain an otf n n fst 

of Oral unpaeirrfWcilitf both annulr*.
Souna: NationalConfcrrTV*ofS«nr Lrjtolaiua, Af»U 2002.

O n e  m ay argue th a t, even if  voters have fiscal in fo rm ation , it is m eaningless unless the 
public  knows how  big the budget is. Sim ply attaching a dollar am o u n t to  a m easure may 
n o t provide enough Inform ation. To make a fiscau sta tem ent m eaningful, it m ust be consid­
ered  in  th e  co n tex t o f  the fiscal resources o f  the state . Suggestions Include p r in tin g  oie 
charts or graphs to  illustrate the fiscal im pact o f  the  proposed m easure In the  con tex t o f
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sta te resources. T h e  C ity C lub  of Portland, O re,, recom m ended in  1996 th a t the Secretary 
o f  S tate be required to  prepare a general sta tem en t In th e  Voters' P am phle t th a t lists the 
estim ated financial effects o f  each ballot m easure upon  the genera] fund and the  com bined  
effect if  all were to  be approved.

Case Study: Fiscal Analysis

C a lifo rn ia
I f  the A ttorney G eneral determ ines th a t the initiative m easure requires a fiscal analysis, 
the D epartm en t o f  F inance and the  Jo in t Legislative B udget C om m ittee  are required  to  
prepare an analysis w ithin 25 w orking days from  the date they receive the  final version 
o f  the proposed initiative measure. T h e  fiscal analysis includes either the estim ate o f  the 
am o u n t o f any increase o r decrease in  revenues or costs to  state o r local governm ents, or 
any op in ion  as to w hether a substantial n e t change in  sta te  or local finances w ou ld  result 
if the  proposed initiative measure is adopted . T h e  fiscal analysis is part o f the m easures 
title  p repared  by the  A tto rney  G eneral, w hich  appears b o th  o n  pe titio n s an d  o n  the  
ballot. I t  is also included in  the voter in fo rm ation  pam phlet.

Technical Challenges: B a llo t T itles, Sum m aries and  F iscal Notes

If  a sponsor or other qualified voter is dissatisfied w ith  a title, sum m ary or fiscal analysis, 
m ost states have a procedure for challenging and petition ing  to  change it. In  som e cases, 
however, the outcom e o f challenges is n o t decided u n til after the election, o ften  after an 
initiative has been passed by the voters. P roponen ts have expended a great deal o f  effort—  
and  often  a great deal o f money, as well— to gather signatures and qualify an  in itiative, and 
are ju stified  in  judg ing  it un fair w hen  a m easure is stricken  by he co u rt fo r a technical 
reason after it has passed.

A lthough building a tim e period an d  a process for technical challenges In to  the  certifica­
tio n  process canno t p revent post-election challenges entirely, It can encourage such  chal­
lenges at an  early stage in th e  process.

R ecom m enda tion  4.4: States shou ld  establish a review process and an  o p p o r tu ­
n ity  for public challenge of technical m atters, inc lud ing  adherence to  single su b ­
je c t  rules, and ballot title, sum m ary and fiscal no te sufficiency, to be m ade p rio r to  
th e  slgnatui e-gathering phase.

S im ilar reform s have been advocated by the  following:

W ayne Pacelle, H um ane Society o f the  U nited  States (in testim ony before th e  task  force, 
F ebruary  2002),

M . D ane  Waters, I& R  Institu te  (in testim ony before the task force, D ecem ber 2001), and 
C itizens' Com m ission on Ballot Initiatives (California, 1994).

N ebraska 's challenge process, sim ilar to  o th e r sta tes’, serves as an exam ple fo r how  th e  
process generally works. Any person dissatisfied w ith  the title  provided by the  A tto rney  
G eneral may file a petition  w ith  the d istric t court, asking for a different title and  setting  
forth  th e  reasons why the t iJ e  prepared by the A ttorney G eneral is insufficient o r unfair. 
T h e  challenge m ust be filed w ithin 10 days o f the A ttorney  G enerals decision. T h e  d is­
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trict court then examines the measure, hears arguments, awu Trifles to the Secretary of 
State a ballot title for the measure in accord with the intent of the proposed initiative.

In  m ost states, any challenges to  the title o r sum m aiy  o f  a ballot m easure m ust take place 
d u rin g  th e  certifica tion  process; th a t is, before s ignatu re  collection. However, in at least 
tw o states, ballo t titles  are reviewed after signature collection.

In  A rkansas, th e  sta te  S uprem e C o u rt hears challenges to  ballot titles only  after the signa­
tu re-gathering  phase is com plete an d  a m easure is certified for the  b Mot. In  considering 
titles, th e  court e ither allows or disallows the  initiative; i t  makes no  ai op t to  rew rite the 
title. I f  a title is disallowed, the m easure is stricken from  the ballot ariw. proponents m ust 
s ta rt over.

In  F lo rida , p e titio n e rs  gather at least 10 p ercen t o f  requ ired  signatures, th e n  su b m it the  
ballo t title  for approval. P ro p o n en ts  w rite their ow n tide , w hich Includes a 15-word cap­
tio n  an d  a 75-w ord explanatory  s ta tem ent. T h e  A tto rney  G eneral m ust subm it the in itia­
tive to  the  sta te S up rem e C o u rt for single-subject review  and  to  ascertain  th a t the ballo t 
title  an d  sum m ary  com ply  w ith  requirem ents for clarity and com m on  language. T h e  court 
c a n n o t rew rite  th e  title , an d  if  it d isallow s the  title , all signa tu res g a th ered  to  date  are 
inva lida ted  and  p ro p o n en ts  m u st s ta r t over. T h e  c o u r ts  s tr ic t app lica tion  o f  the single­
sub ject ru le since 1994 has resulted in  a steep  d rop  in  the n u m b er o f  initiatives th a t appear 
o n  th e  ballo t in  F lorida. T h is  pre-elecdon  ju d ic ia l review, m andato ry  for all initiatives in 
F lo rid a , is th e  on ly  in s tan ce  o f a m a n d a to ry  p re -e lec tio n  ju d ic ia l review  am ong  all 24 
in itia tive  states.

T h e  tim in g  o f tid e  an d  sum m ary challenges in  A rkansas and  F lorida is highly controversial, 
a n d  m o s t in itia tiv e  p ro p o n e n ts  regard it  as unfair. In itia tive  p ro p o n e n ts  are forced to  
c ircu la te  a p e titio n  w ith  a title  th a t  m ay la ter be ru led  invalid , th u s  d isqualify ing the ir 
in itiative. P ro p o n en ts  m ay have sp e n t large sum s o f  m oney in  th e  qualification phase, and 
th u s are resentful o f  last-m inu te  co u rt rulings th a t rem ove th e ir  o therw ise qualified m ea­
sure from  the ballot.

Case Study: Technical Challenges

W ashington, D .C .
In  W ashington, D .C ., a tim e period and process for technical challenges are built into the 
certification process, thereby reducing instances o f post-election technical challenges. T he 
Board o f  Elections and E thics drafts for each proposed initiative m easure a short title (not 
m ore than 15 w ords), a true and im partial sum m aiy statem ent (no t m ore than 100 words), 
and the proper legislative form  o f the measure. These are formally adopted by the board 
at a pub lic  m eeting , and th e  Initiative sponsor m ust be no tified  o f  th e  exact language 
w ithin five days o f  adoption . Also w ithin five days of adoption, the board  m ust publish 
the exact language in the District o f Columbia Register. Any registered voter in the district 
w ho objects to  th e  title, sum m ary  o r legislative fo rm  m ay seek review in the Superior 
C o u rt o f  the D istric t o f  C olum bia w ith in  10 days o f  the  publication of the language. T he 

1 court is required to  expedite consideration. If no review is sought during this tim e period, 
the title, sum m ary and  legislative form  are deem ed to  be accepted by the board,
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Single-subject challenges also are encouraged during  the  certification process in  W ash­
ing ton , D .C . T h e  board  m ay refuse to  accept an  in itia tive  m easure su b m itte d  if  it 
determ ines th a t th e  m easure is n o t a p roper subject o f  the  initiative. W hen  th a t occurs, 
the person subm itting  the m easure has 10 days after the board's refusal to  apply to  the 
Superior C o u rt o f  the  D istric t o f C olum bia to  com pel th e  board to  accept th e  m easure.

O th er Ideas for R eform

Post-E lection C ourt Challenges

T h e num ber of initiatives challenged post-election in  the courts has risen steadily in  recen t 
decades. O n e  study  o f initiatives passed in  fcu r states over a 40-year period fo u n d  th a t 
abou t half the initiatives passed during  th a t tim e were challenged in  court and m ore th an  
h a lf o f  those challenged are held unconstitu tional, a t least in  part.

In itiative p roponen ts look to  the courts routinely w hen they feel the initiative process itself 
is in  jeopardy. For exam ple, consider the su it pending over w hether petitioners can gather 
signatures o n  U.S. Postal Service property  [Initiative & Referendum Institute vs. United States 
Postal Service [U.S. D istric t C o u rt for the D istrict o f C olum bia T 00C V 01246]). T h e  su it 
seeks to overturn  the Postal Services regulation proh ib iting  citize.-s irom  collecting signa­
tures on  initiative pe titions on postal property.

O p p o n en ts  o f  initiatives look to  the courts ju s t  as often as p roponents, however. W h e n  
they fall to achieve the ir political aim  at the ballot box, they frequently take the figh t to  the  
c o u ;* ..

A nother reason initiatives often end u p  in  court after they are passed is th a t they are tech­
nically flawed. Initiatives are drafted in  private, often  w ith o u t the benefit o f  expert analysis 
from  legislative bill drafters. T hey  are n o t subject to  com m ittee hearings, where testim ony  
m ay be offered b o th  in  support and in  opposition  to  them . T hey  do n o t go th ro u g h  the 
process o f  consideration  and am en d m en t by tw o bodies before th e ir  final approval. In  
sum m ary, initiatives are n o t forced through  the sam e process o f  dissection and  refinem ent 
th a t a bill m ust endure before it becom es law. As a result, the initiatives th a t th e  pub lic  
votes on  often  con tain  errors, un in tended  consequences, conflicting sections, o r u n co n s ti­
tu tiona l provisions.

Critics of the initiative system believe that post-election court challenges are dangerous to 
the U.S. system of government. Challenges anger citizens, who often may assume that an 
Initiative would not have made it to the ballot if lt were not constitutional, and they force 
Judges to make political decisions that are more appropriately made by the legislature.

O regon  provides a recent example of how  Judicial involvem ent in the initiative process can 
rap id ly  grow. A n in itia tiv e  was recen tly  challenged in  O regon  on  the  g ro u n d s  th a t  i t  
violated the s ta te s  single subject requirem ent. T h e  sta tes Suprem e C o u rt agreed th a t it 
d id , and declared the  m easure u n co n stitu tio n a l. T h a t case spurred  o th e r  sing le-sub ject 
challenges, m ost notably a successful challenge to  the sta tes term  lim its law. T erm  lim its 
p roponen ts, angered by the fact th a t term  lim its w ere declared u n co n s titu tio n a l because 
they violated the sing 'e-subject rule, have vowed to  search O regon's initiative h isto ry  and  
challenge as m any as they can find on  single-subject grounds, which could wreak havoc on  
Oregon's laws and its jud ic ia l system.
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R ecent reform  proposals addressing the  proliferation o f  post-election court challenges have 
been suggested in  N ebraska and W ash ing ton . H ouse Bill 1732 from  W ash in g to n s 2001 
legislative session w ou ld  have form ed a th ree-m em ber ballo t m easure review  com m ittee . 
T h e  Secretary o f S tate w ould  be perm itted  to  request an op in ion  as to  the  constitu tionality  
o f any  proposed in itiative m easure from  th is com m ittee. A fter reviewing a m easure, th e  
co m m ittee  w ould  issue a rep o rt, inc lud ing  a sum m ary  o f 100 w ords o r less, s ta tin g  its 
op in ion  on  the m easures constitutionality . T h e  sum m ary  w ould  appear in  the  voter in fo r­
m a tio n  pam phlet. A p ro p o n en t dissatisfied w ith  the  com m ittee 's o p in io n  w ould  be p e r­
m itted  to  petition a review by the  state Suprem e C o u rt. T h e  co u rt w ould  consider w hether 
the  com m ittees repo rt is fair and  reasonable, an d  m ay either p e rm it the publication  o f  the 
sum m ary, enjoin its publication , or rew rite lt. T h e  com m ittees reports could  n o t be cited 
o r  construed  in o ther cases as decisions on  constitu tionality , an d  the ju d ic ia l review p ro  • 
vided for in  this m easure w ould n o t preclude any court from  subsequen t consideration  o f 
the  constitu tionality  o f  a m easure. Rather, the  review process m ig h t give early w arning to  
in itia tive  p ro p o n en ts  o f  p o ten tia l problem s in  the ir p roposal. A t a bare m in im u m , the  
review process w ould sim ply generate m ore in fo rm ation  for voters to  consider as they cast 
the ir votes. T h e  C alifornia Policy Sem inar m ade a sim ilar recom m endation  in  1991.

T h e  N ebraska  Legislature passed a sim ilar p roposal in  th e  19 9 9 -2 0 0 0  b ien n iu m , b u t it 
was n o t approved by the governor. LB 729 w ould  have perm itted  the  Secretary o f S tate to 
reject any petition th a t was constitu tionally  suspect. T h a t w ould  have enabled p roponen ts 
to  take it to  court for an  expedited hearing. U nder this plan, the constitu tionality  o f m any 
in itiative measures could  be determ ined  early In the process, before in itiative p rop o n en ts  
have spen t large am oun ts  o f  tim e and m oney in  the signature-gathering and  cam paigning 
stages o f  the  process.

R ecent Legislative A ction

N in e  sta tes in tro d u c ed  59  bills regard ing  p re-c ircu la tion  req u irem en ts— w h ich  inc lude  
d raftin g  m easures, ba llo t titles, sum m aries an d  fiscal im pact s ta te m en ts— betw een 1999 
and 2002. H ighligh ts include the  following:

•  In  O regon , the deadlines for the Secretary o f State to  send ballo t title com m ents to  the 
A ttorney General, the tim e period  for A ttorney G eneral to  revise d raft ballo t title, and 
th e  deadline for a person  seeking review o f a ballot title have been m odified.

•  In  U tah , title nam ing  conventions were established for ballo t p ropositions subm itted  
to  the voters, and the standard  of review in  w riting and jud ic ia lly  reviewing initiative 
and  referendum  ballo t titles was clarified.

•  In  2002 , W a sh in g to n  passed SB 6571, req u irin g  th a t a fiscal im p a c t s ta te m e n t be 
drafted  by the O ffice o f  F inancial M anagem ent for all in itiatives th a t appear on  the 
ballot, legislative alternatives to  initiatives on  the ballot, and referenda, includ ing  those 
referred to  the ballot by the legislature. T h e  new  law requires the Secretary o f  State to 
m ake the sta tem en t available online and include it in  the state voters’ pam phlet.

• In  2000 and 2001, C o lo rad o  passed bills th a t require fiscal im pact s ta tem ents on  all 
initiative measures an d  specify the con ten t o f the statem ents.
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• A failed 2001 bill in A rizona would have erected an eigh t-m em ber C itizen B allot M ea­
sure C o m m ittee  an d  transferred the  responsib ility  for d raftin g  analyses o f  in itia tive  
proposals from  the Legislative C ouncil to  the new  com m ittee . T h e  com m ittee  m em ­
bers would have been appointed by the H ouse and  Senate m ajority  and  m inority  lead­

ership.
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5 . The Signature Gathering Phase

O verview

Signature gathering Is the most fundamental part of the 
Initiative process, and the most thoroughly populist and 
grassroots part. The purpose of signature requirements Is 
to demonstrate that an initiative has a certain level of 
public support before it goes to the ballot.

Statem ent o f O rgan iza tion

In  som e states, th e  cam paign finance disclosure require­
m en ts do  n o t take effect un til a pe tition  is qualified for 
the ballot. T h e  task force believes tha t the m oney spent 
earlier in the process, particularly the m oney and sources 
o f  m oney  spen t o n  gathering  signatures, is o f  equal im ­
portance to  m oney sp en t o n  cam paigning. C itizens should  
have access to  in fo rm ation  abou t w ho is circulating a pe­
titio n  before they decide to  sign it.

R e c o m m e n d a tio n  5 .1 : S tates sh o u ld  requ ire  th a t 
initiative p roponen ts file a s ta tem ent o f  organization 
as a ballot m easure com m ittee prior to  collecting sig­
natures. S tates shou ld  void any signature tha t is gath­
ered before a s ta tem en t o f organization Is filed.

F ra u d  in  the S ignature G athering Process 

Pa id  vs. Volunteer Petitioners
Professional signa tu re gathering  has long been a part of 
initiative politics. Paid signature gatherers were com m on 
in b o th  C aliforn ia and  O reg o n  in the early 1900s. B an­
n ing  paid signature gatherers, an early idea, was seen as a 
way to  stop  w ealthy  Individuals o r groups from  buying 
the ir way o n to  the ballot. O h io . S ou th  D akota and W ash­
in g to n  passed bans on  paid signature gatherers in 1913 
an d  1914. O reg o n  passed a ban In 1935, C o lo rado  In 
1941, and Idaho  and  N ebraska in  1988. U ntil tire 1980s,

Recommendations
Recommendation 5.1: States should require that initiative 
proponents file a statement of organization as a ballot measure 

committee prior to collecting signatures. States should void 
any signature that is gathered before a statement of 
organization Is filed.

Recommendation 5.2: States should provide for safeguards 
against fraud during the signature-gathering process. 

Safeguards should Include:
A Prohibiting the giving or accepting of money or 

anything else of value to sign or not sign a petltloa
B. Requiring a signed oath by circulators, stating that 

the circulator witnessed each signature on the 
petition and that, to the best of the circulators 
knowledge, the signatures are valid.

C. Requiring circulators to disclose whether they are 
paid or volunteer.

Recommendation 5,3: States should provide for an adequate 
but limited time period for gathering signatures. The 
deadline for submission should allow a reasonable time for 
verification of signatures before the ballot must be certified.

Recommendation 5.4: States should establish a limit on the 
length of time that verified signatures are valid.

Recommendation 5.5: States should require a higher number 
of signatures for constitutional amendments than Is required 
for statutory initiatives.

Recommendation 5.6: To achieve geog tphlcal representation, 
states should require that signatures be gathered from more 
than one area of the state.

Recommendation 5.7: Each s'ate should establish a uniform 
process for verifying that the required number of valid 
signatures has been gathered.
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co u rts  upheld  bans o n  paid signature gatherers. T h a t  changed  in  1988, w hen  the U .S . 
Suprem e C o u rt Invalidated C olorado's ban  in the Meyer vs. Grant, 486 U .S. 414 (1988) 
decision .

Five states— M aine, M ississippi, N o rth  D akota , W ash ing ton  and W vom ing— tried  to  ban 
paym ent per signature, b u t to  perm it paym ent on  a salary or hourly  basis. All b u t N o rth  
D akota's and W yom ing's have been invalidated by courts.

Today, the vast m ajority o f  pe tition  cam paigns use paid  circulators, w ho are paid betw een 
S I and S3 per signature. Very few cam paigns a ttem p t to  qualify an initiative pe tition  w ith  
volunteer circulators, and even fewer do so successfully. Paid drives, on  the o ther hand , are 
m uch  m ore successful. A cam paign th a t has adequate funds to  pay circulators has a nearly 
100 percent chance o f qualifying for the ballot in  m any states.

T h e  increase in  reliance on  paid circulators has increased the cost o f qualifying an initiative. 
In  C aliforn ia, it now  costs m ore than  $1 m illion . In  O reg o n , costs for qualifying ballo t 
m easures for the 2000 election ranged from  565 ,000  to  $400 ,000 , w ith  m ost spending in  
the  neighborhood o f $100 ,000  to  $150 ,000 . Average costs in o ther states generally range 
be tw een  $ 7 0 ,0 0 0  and  $10 0 ,0 0 0 .

O re g o n  has tried  a new  idea for regulating paid circulators. T h e  sta te defines paid circula­
to rs as em ployees (in o ther states they generally are defined  as in d ep en d en t contractors), 
m ak ing  th em  eligible for unem ploym ent benefits. S ignatu re co llection  firm s now  m ust 
pay payroll taxes and  unem ploym ent insurance p rem ium s and m ust m eet m in im u m  wage 
req u irem en ts .

T h e  U .S. Suprem e Court's opinions on petition circulators have m ade the prevention o f  fraud 
in  the signature gathering process very difficult for states. Since the 1988 Meyer vs. Grant 
decision invalidated state bans on  paid signature gatherers, lt has becom e m ore difficult to 
regulate the signature gathering process. T h e  argum en t th a t paym ent for signatures p ro ­
m otes fraud has m et w ith  mixed reactions in  courts around  the country. A federal judge  in 
N o rth  D akota agreed, and upheld N orth  D akota’s ban on  paym ent-per-signature (hourly or 
salaried paym ents are permissible in N o rth  D akota). Federal judges in  M aine and W ashing­
ton , however, disagreed, and found no evidence o f  fraud am ong paid signature gatherers. A 
m ore  w orthy  argum en t th a t is less often  cited is th a t p roh ib iting  paym ent for signatures 
protects the integrity o f the Initiative process by encouraging grassroots efforts tha t can suc­
ceed on no th ing  m ore than  popular support and discourages signature gathering efforts tha t 
can  succeed on ly  w ith  large sum s o f  money. N evertheless, the U .S. S uprem e C o u rt has 
rem oved the ban on  paid signature gatherers from  Initiative reformers' agendas.

R egistered Voter a n d  Residency R equirem ents
In  1999, the U .S. Suprem e C o u rt struck dow n a C o lo rado  law stipu lating  that only C o lo ­
rado  registered voters could  circulate initiative p e titio n s In Victoria Bl kley is. American 
Constitutional Law Foundation, 119 S. C t. 636 (1999). C olorado argued >hat it shou ld  be 
able to  lim it the  ab ility  to  circulate pe titions to  those w ho are also qualified  to  vote on  
th em . At least 13 o ther states were affected by Buckley vs. A C LF because they had sim ilar 
laws. O th e r  states, including M ississippi, N o rth  D ak o ta  and O k lahom a, require tha t cir­
culators be residents o f the state. M any o f the states th a t previously had registered voter 
requirem ents changed their laws to require tn a t circulators be residents, including A rizona, 
C aliforn ia, Idaho , M aine, M issouri, U tah and W yom ing. T his requirem ent has fared bet-
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ter in  the courts th an  the  registered voter requirem ent, w ith  federal courts upho ld ing  M aine's 
an d  M ississippi’s residency requirem ents.

I f  states can n o t b an  paid  signature gatherers and  they canno t require tha t signature g a ther­
ers be registered voters in  the state, w hat can they do to  ensure the integrity  o f  the pe tition  
process an d  p ro tec t it from  fraud? T h ey  can enact laws th a t specifically address and  p ro ­
h ib it clear instances o f  fraud in  the petition  process.

R eco m m en d a tio n  5.2: States should  provide for safeguards against fraud du ring  
the signa tu re-ga thering  process. Safeguards shou ld  include:

A. P ro h ib itin g  the giving o r accepting o f  m oney or anyth ing  else o f value to  
sign  o r n o t sign a petition .

B. R e q u ir in g  a signed  o a th  by circu la to rs, s ta tin g  th a t th e  c irc u la to r  w it­
nessed each signature on  the pe tition  and tha t, to  the best o f  the circu lators 
know ledge, the signatures are valid.

C. R equiring  circulators to  disclose w hether they are paid or volunteer.

A t least 10 states p ro h ib it the giving or accepting o f m oney or anyth ing  else o f  value to  sign 
o r  n o t sign a p e titio n . T hose states are:

Sixteen states cu rren tly  require th a t pe tition  circulators witness the placing o f  signatures o n  
the  petition , an d  th a t they sign an oath  affirm ing th a t to  the best o f  their knowledge, each 
signature is valid . S uch  an oath  can discourage the k ind  o f fraud som e states have w it­
nessed. For exam ple, in  1998 In Arkansas, it was discovered tha t a circulator had forged 
several h undred  signatures on  a petition  to do  away w ith property  taxes. O th er circulators 
tu rned  In pe titions w ith  signatures they had  n o t w itnessed, thus invalidating those signa­
tures. T h e  p e titio n  eventually  was stricken  from  the ballo t after nu m ero u s instances o f 
fraud in the p e titio n in g  process were proven.

A t least 10 states curren tly  require circulators to  disclose w hether they are paid o r v o lun ­
teer, m ost often  o n  th e  petition  form  itself.

Arizona
California
Colorado

M ississipp i
N ebraska
O h io

Idaho
Maine

Washington
W yom ing

Table 10. Paid/*/olunteer Status Must be Disclosed

Where Disclosed
Alaska
Arizona
Colorado
Idaho

On the peUtlon 
On the pet.tion 
On a name Lag 
On the peUtion

North Dakota 
Ohio

Missouri
Nebraska

Must file a form with the Secretary of State 
On the petition
Disclosed on registration form filed with the Secretary of State 
On the Circulators CompensaUon Statement (pan of the petldon)

Oregon
Wyoming

On the petition 
On the peUtlon

Suurri: Naff/ful Cctifrrov r of l-rjaUlufi* T t ix u u y  2002.
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C ircu la tio n  Periods

In  m ost states, petitioners have a lim ited period o f tim e during  w hich to  gather th e  requ i­
site signatures. T h e  lim its range from  60 days (M assachusetts) to  four years (Florida). In 
17 o f  th e  24 in itia tive  states, circulators have ? year o r m ore  to  gather signatures. In  
Arkansas, O h io  and U tah , no tim e lim its axe set ;o r circulating petitions. Table 1 1 su m m a­
rizes circulation periods in  the initiative states.

Table 11. Circulation Periods

Circulation Period Submission Deadline
Alaska 1 year Prior to the date the Legislature convenes (January)
Arizona 2 years 120 days before the election
Arkansas Unlimited 120 days before the election
California 150 days 150 days after issuance of official summary; will be 

placed on the ballot in the next election that is at least 
131 days after it is submitted

Colorado 6 months 3 months before the election
Florida 4 years 91 daysbelu.e the general election
Idaho 18 months or until April 30 In an 

election year, whichever occurs 
earlier

May 1 in the year an election on the Initiative will be 
held, or 18 months from the date the petitioner re­
ceives the official ballot title from the Secretary of State, 
whichever is earlier

Illinois 2 years
Maine 1 year On or before the 50'*’ day after the convening of the 

Legislature in first regular session: on or before the 25"' 
day after the date of convening of the Legislature in the 
second regular session

Massachusetts 60 days to submit to legislature; 
42 days if legislature fails to act

14 clays before the first Wednesday in December

Michigan 180 days Constitutional: 120 days before the election 
Statutory: 10 days before beginning of a legislative 
session

Mississippi 1 year 90 days before the first day of the legislative session
Missouri 18 montiis 6 months prior to the date of the nett regular election
Montana 1 year By the third Friday of the fourth month preceding the 

election
Nebraska 2 years 4 months prior to the general election
Nevada Constitutional: 291 days 

Statutory: 316 days
Constitutional: third Tuesday In June of an even-num­
bered year
Statutory: second Tuesday in November of an ev*n- 
numbered year

North Dakota 1 year 90 days before the election
Ohio Unlimited Constitutional: 90 days prior to the general election 

Statutory: 10 days prior to legislative session
Oklahoma 90 days 60 days prior to the date of the next genera) election
Oregon 2 years 120 days prior to the general election
South Dakota 1 year Constitutional: 1 year before the next general election 

Statutory: first Tuesday in May In a general election year
Utah Unlimited Before June 1
Washington Direct: 6 months 

Indirect: 10 months
Direct: 4 months prior to the next state general election 
Indirect: 10 days before the regular session of the 
Legislature

Wyoming 18 months Prior to the date the Legislature convenes for a regular 
session

Source N* tonal Cutfam » Slu* LntMilurM. KUy 2002.
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Interestingly, longer circulation  periods do n o t necessarily lead to  an  increased nu m b er o f 
initiatives o n  the ballo t. Som e o f the states w ith  the longest circulation periods— such as 
F lo rida and I llin o is— have very few m easures o n  the ballot. Som e states w ith  th e  shortest 
c irculation  periods— such  as C alifornia, C o lo rad o  an d  W ash ing ton— are am ong the states 
w ith  th e  h ig h e s t n u m b e r  o f  in itiatives th a t reach  th e  ballo t. P ro v id in g  m o re  tim e  for 
gathering signatures, therefore, should  n o t lead to  a flood o f initiatives o n  th e  ballot.

T h e  length  o f  th e  c ircu lation  period is im p o rta n t to  vo lunteer efforts, and increasing th e  
tim e  for g a th erin g  s ig n a tu res  m ay be beneficia l. V o lun teer efforts are tim e-co n su m in g  
because they o ften  are less well-organized and  m ore often  are subject to  d isrup tions w hen 
volun teers fail to  show  u p . L onger c ircu la tio n  periods clearly benefit vo lu n teer p e titio n  
drives.

R e co m m en d a tio n s  5 .3 : States shou ld  p rov ide for an  adequate b u t lim ited  tim e 
period fo r ga thering  signatures. T h e  deadline for subm ission shou ld  allow  a rea­
sonable tim e for verification o f signatures before the ballo t m u st be certified.

R eco m m en d a tio n  5 .4 : States should  establish a lim it on  the length  o f  tim e  th a t 
verified signatures are valid.

C rafting  an app rop ria te  lim it on  circulation periods is a delicate task. I f  the period  is too  
short, vo lun teer efforts will be disadvantaged. However, if  the period is too  long, there is a 
risk tha t voters m ay have m oved between the tim e they signed the p e titio n  and  the  tim e it 
is subm itted  for verification, thus resulting in  a h igher percentage o f  Invalid signatures.

S ignature Requirem ents

State signature requ irem en ts for ballot access vary widely. S ignature requirem ents usually 
are based on  a percen tage o f votes cast for a p articu la r office— m o st o ften  th e  office o f 
governor— in  the  m ost recent election. In  a few states, the requ irem en t is based on  total 
votes cast, to ta l registered voters, o r to tal state residents.

In  m ost states th a t have b o th  a sta tu to ry  an d  co n stitu tio n a l in itia tive process, th e re  is a 
h igher signature th resho ld  to  qualify a co n stitu tio n a l Initiative. T h e  only exceptions are 
C olorado , M assachuse tts  and Nevada. T h e  d istinction  exists because it is w idely believed 
th a t am ending  th e  co n stitu tio n  should  be m ore difficult than  am ending  the statu tes. Som e 
reform ers, however, argue tha t a m ore effective m anner o f achieving th is goal w ould  be to  
require  a h igher vote to  approve constitu tional initiatives th an  s ta tu to ry  initiatives. T h is 
a rgum en t is su p p o rte d  by the fact th a t th e  h igher s ignatu re  th resho ld  for co n s titu tio n a l 
in itiatives is rarely a barrie r to  achieving ba llo t status, p rov ided  p ro p o n en ts  have am ple 
funds to pay s ignatu re  gatherers. N evertheless, it is the belief o f  th is  task force th a t the 
sanctity  o f s ta te constitu tions dem ands th a t constitu tional am endm ents be held to  a higher 
stan d ard  o f p o p u la r su p p o rt th an  s ta tu to ry  initiatives, includ ing  signa tu re  th resho lds for 
ballo t access.

R e co m m en d a tio n  5 .5  S tates shou ld  requ ire  a h igher n u m b e r o f signa tu res for 
constitu tional am endm en ts  th an  is requ ired  for s ta tu to ry  initiatives.

Percentage requ irem en ts for signatures o n  s ta tu to ry  initiatives range from  a low o f 2 per­
cen t o f the residen t pop u la tio n  in  N o rth  D ak o ta  (12,844 for 2002 ballot access), to  a high
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o f 15 percen t o f the to ta l n u m b e r o f  votes cast in  th e  preceding elec tion  in  W yom ing  
(33,253 signatures for 2002 ballot access). However, because W yom ing is a small popula­
tio n  state, there are o ther states w here the actual nu m b er of signatures th a t m u st be gath­
ered is higher. T h e  highest actual signature requ irem en t for 2002 ballot access is C alifor­
n ia , w here 4 19 ,260  s ignatu res are req u ired  to  place a s ta tu to ry  in itia tive  o n  the 2002 
ballot (equal to  5 percen t o f  the votes cast for governor in  the last election).

Percentage requirem ents for signatures on  constitutional am endm ents range from  a low  of 3 
percent o f total votes cast for governor in  M assachusetts (57,100 for 2002 ballot access), to  a 
high o f 15 percent of total votes cast for governor in  A rizona (152,643 for 2002 ballot access) 
and O klahom a (185,145 for 2002 ballot access). O nce again, however, thanks to its large 
popu la tion , C aliforn ia has the h ighest to ta l actual signature requ irem en t for 2002 ballot 
access at 670,816 (equal to  8 percent o f the votes cast for governor in the last election).

Geographic D is trib u tio n  Requirem ents

M any  initiative states are p rim arily  rural, w ith  a substan tia l p ro p o rtio n  o f  th e ir  p o p u la­
tions centered in  a few urban areas. In  states tha t follow this population  pa tte rn  b u t tha t 
lack a geographic d istribu tion  requirem ent for signatures, it is n o t only possible b u t com ­
m o n  for initiative p roponents to  gather all the ir signatures in the state's largest city. T h e  
voters in  the largest city, therefore, m ay decide for the  state as a w hole w hat issues m ake the 
ballot and w hat issues do no t. Such a system  gives u rban  voters an unfair advantage over 
rural voters.

R eco m m en d a tio n  5 ,6 : To achieve geographical represen tation , states shou ld  re­
qu ire th a t signatures be gathered from  m ore th an  one area o f  the state.

T h irteen  o f th e  24 initiative states currently require th a t signatures be gathered from  arou. d 
th e  state. Supporters o f  geographic d istribu tion  requirem ents say they are im p o rta n t be­
cause they force initiative r  nonen ts to  dem onstrate  th a t their proposal has su p p o rt sta te­
w ide, n o t Ju s t am ong tl tens of the state's m ost popu lous region. C ritics say geo­
g raphic d istribu tion  reqt n ts place an -unfair b u rden  o n  initiative p roponents, since it
is m uch  m ore difficult to ^ ier signatures in  rural areas th an  it is in  u rban  areas. T hey  also 
claim  th a t such requirem ents m ean th a t fewer initiatives qualify for the ballot.

Polling data suggests th a t voters generally su p p o rt the idea of requiring  Initiative p ro p o ­
nents to  gather their signatures from  various parts o f  the  state. In  fact, as recently as 1998, 
voters In W yom ing approved o f a legislative proposal to  m ake that state’s geographic d istri­
b u tio n  requ irem en t even m ore restrictive. A February  1995 poll conducted  by th e  C ity  
C lub  of Portland showed that O regon  voters also su p p o rted  a geographic d is trib u tio n  re­
qu irem ent. T n t  fact that they later rejected a 2000 constitu tional am endm ent on  this Very 
issue m ay reflect their dissatisfaction w ith the stringency o f  that particular proposal, rather 
than  a drop-off in support for the  general idea o f geographic d istribu tion  requirem ents.

I t should  be no ted  tha t Id ah o ’s geographic d istribu tion  requirem ent was held u n co n s titu ­
tional by a U .S. D is tric t C o u rt in  D ecem ber 2001 . In  add ition  to a to ta l n u m b e r of 
signatures equal to  6 percent o f the sta tes registered voters at the time of the last general 
election, p roponents had to  gather signatures from  6 percen t o f the registered voters in 22 
o f  the state's 44 counties. T h e  decision currently  Is on  appeal in  the 9 th U .S . C ircu it o f 
Appeals, and  it is unclear at this tim e w hether this decision, if upheld, w ould  affect geo­
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grap h ic  d is trib u tio n  requirem ents in  o th e r states. T h e  9Ul C ircu it includes M o n ta n a  and  
N ev ad a , w hich  also have geographic d is trib u tio n  requirem ents.

T ables 12 an d  13 sum m arize  the  signa tu re  requ irem en ts for s ta tu to ry  an d  co n stitu tio n a l 
in itia tives, in c lu d in g  geographic d is trib u tio n  requ irem en ts.

Table 12. Signature Requirements— Statutory Initiatives

Statutory Initiatives
Signatures 2002 Actual 

Requirement
Geographic
Distribution

Alaska 10% of total votes cast in last genera] 
election

22,716 At least one signature by voters 
resident In each of at least 2/3 
of 27 election districts

Arizona 10% of votes cast for governor in last 
election

101.762 None

Arkansas 8% of votes cast for governor In last election 56,181 Signatures from 4% of registered 
voters from at least 15 of 75 
counties

California 5% of votes cast for governor in last election 419,260 None
Colorado 5% of votes cast for sec. state In last 

election
80.571 None

Florida N/A
Idaho 6% of qualified electors in previous election 43.685 6% of registered voters from 

each of 22 counties*
Illinois N/A
Maine 10% of votes cast for governor In last 

election
42.101 None

Massachusetts 3% of votes cast for governor In last election 57.100 No more than 25% of signatures 
may be from one county

Michigan 8% of votes cast for governor In last election 242,168 None
Mississippi N/A
Missouri 5% cf votes cast for governor in last election 117,342 5% of votes cast for governor in 

last election from 6 of the 9 
congressional districts

Montana 5% of qualified electors in state at large 20.510 At least 5% of voters in at least 
34 of the 100 legislative districts

Nebraska 7% of registered voters at the filing deadline 75,969 5% of registered voters In 38 of 
the 93 counties

Nevada 10% of total votes cast in last general 
election

61.336 10% of total votes cast in the 
last general elecUan from at least 
13 of the 17 counties

North Dakota 2% of resident population of the state 12.844 None
Ohio 3% of vote cast for governor in last election 100.626 1.5% of total vote cast for 

governor in last election from 
44 of the state's 88 counties

Oklahoma 8% of votes cast In last state election for 
the office receiving the highest number 
of votes

98,744 None

Oregon 6% of votes cast for governor In last election 66,786 None
South Dakota 5% of votes cast for governor in last elecuon 13,010 None
Utah Direct: 10%/Indirect: 5% of votes cast 

for Rovemor In last election
Direct: 78.458 

Indirect: 39.229
Direct: 10%/Indirect: 5% of votes 
cast In at least 20 of the counties

Washington 8% of votes cast for governor in lastelecdon 197.734 None
Wyoming 15% of total votes cast In last general 

election
33.253 15% of fsldents in at least 2/3 

of the states 23 counties

*HWdunu>r«iliuflcvuJU> US Dkirk l Z u it t  InDaruular 2001: prxUrift app**J In Ihr 9*U-SCtrnjliCouncSAf>|r*a. 
Sos*c*: NtffcHul Cut/«mrr U Sutr LsftfcbiurM. J«>t*ry 2002.
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Table 13. Signature Requirements— Initiated Constitutional Amendments

Constitutional Initiatives
Signatures 2002 Actual 

Requirement
Geographic
Distribution

Alaska N/A
Arizona 15% of votes cast for governor in last 

election
152.643 None

Arkansas 10% of votes cast for governor in last 
election

70.601 Signatures from 5% of registered 
voters from at least 15 of 75 
counties

California 8% of votes cast for governor in last election 670.816 None
Colorado 5% of votes cast for sec. state in last 

election
80.571 None

Florida 8% of total voles cast statewide in last 
presidential election

488.722 8% in at least 12 of the states 
23 congressional districts

Idaho N/A
Illinois 8% of total votes cast for governor in 

previous election
268.693 None

Maine N/A
Massachusetts 3% of votes cast for governor in last election 57,100 No more than 25% of signatures 

may be from one county
Michigan 10% of votes cast for governor in last 

election
302,710 None

Mississippi 12% of votes cast for governor in last 
election

91.673 No more than 1/5 total 
signatures from one 
congressional district

Missouri 8% of votes cast for governor In last election 187.746 8% of votes cast for governor In 
last election from 6 of the 9 
congressional districts

Montana 10% of qualified electors in state at large 41.020 At least 10% of voters In at least 
40 of the 100 legislative districts

Nebraska 10% of registered voters at the filing 
deadline

108,527 5% of registered voters In 38 of 
the 93 counties

Nevada 10% of total votes cast In last general 
election

61,336 10% of total votes cast In the 
last general election from at least 
13 of the 17 counties

North Dakota 4% of resident population of the state 25,688 None
Uhlo 10% of votes cast for governor in last 

election
335.421 None

Oklahoma 15% ol votes cast in last state election 
for the office receiving the highest 
number of votes

185.145 None

Oregon 8% of votes cast for governor In last election 89.048 None
South Dakota 10% of votes cast for governor in last 

election
26.019 None

Utah N/A
Washington N/A
Wyoming N/A

Soura! Cotdinst.* of Suit Lnhl»ium.J*tuiry 2002

V erifying Signatures

R ecom m endation  5 .7‘ Each state should  establish a un iform  process for verifying 
th a t the required num ber o f  valid signatures has been gathered.
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States use various m e th o d s to  verify the n u m b er o f valid and  correct signatures gathered on 
a p e titio n , and vary in  w hether signatures are checked at the  state o r county/local level. In 
15 states, verification  is conducted  by the sta te s  chief election official. In  n ine  states, it is 
d one  a t th e  co u n ty  level and  forw arded to  the appropriate  state official.

T h e  second  m a jo r area o f variation  is w hether validation is accom plished by coun ting  or 
verifying each s ig n a tu re  o r by em ploying  a ran d o m  sam pling  form ula. Ten states verify 
s ig n a tu re s  u sin g  a ra n d o m  sa m p lin g  m e th o d . I t  is m o st co m m o n  in  sta tes th a t  use a 
ran d o m  sam ple m e th o d  th a t  a t least 5 percen t o f  the signatures gathered  be verified. In  
M o n tan a , c o u n ty  officials verify all nam es and signatures an d  then  random ly  select signa­
tures to  be checked against voter reg istra tion  records.

N o r th  D a k o ta  a n d  O h io  are unique. Since N o rth  D ako ta  does n o t have voter registration, 
sponsors m u st co llect signatures o f  people w ho legally reside in  th e  state. T h e  Secretary o f 
S tate is responsible fo r conducting  a representative sam pling  o f  signatures using postcards, 
p h o n e  calls an d  o th e r  m ethods to  verify residency. In  O hio , signatures are presum ed valid 
un less o the rw ise  p ro v en . A nyone m ay file w ith  th e  bo ard  o f  elec tions challeng ing  th e  
valid ity  o f  any sipnatu re(s). I f  a sponsor does n o t have enough  signatures after filing the  
p e titio n  w ith  th e  Secretary o f State, the  sponsor Is allowed 10 add itional days to  collect the 
correct n u m b e r o f  signatures.

T h e  tim efram e for verifying signatures averages ab o u t one m o n th . M o st s* peti­
tioners to  observe th e  verification process. In  A rkansas and  O h io , if  a peti :ave
th e  requ ired  n u m b e r  o f  valid signatures, an  add itiona l tim e period  (3( ansas
an d  10 days in O h io ) is allowed to  gather the rem ain ing  signatures. M o .tes, however, 
au tom atically  d isqualify  a p roposed in itiative if  it does n o t have enough valid signatures.

Table 14 sum m arizes the various m ethods o f  verifying signatures on  in itiative petitions.

Table 14. Method of Signature Verification

Method of Signature Verification 
Alaska Actual: signatures are verified by Lt, Governor until correct number Is met
Arizona Random; 5% of total number of signatures must be verified by county recorders with equal

chances for any signature to be chosen 
Arkansas Actual; signatures are verified by the Secretary of State's office, which may contract with various

county clerks for assistance
California Random; Secretary of State verifies total number of signatures, county election officials then

conduct random sampling; required to verify 500 signatures or 3% of signatures filed, which­
ever Is greater

Colorado Random; at least 5% or 4,000 signatures must be verified by Secretary of State
Florida Actual; every signature Is checked by Supervisor of Elections of each county; sponsor must pay

SO. 10 fo: each signature checked or the actual cost of checking the signatures to supervisor at 
the time the petition is submined; if the sponsor is unable to pay, a statement of undue burden 
given under oath must be submitted; a sponsor using paid signature gatherers may not submit 
statement

Idaho Actual: county clerk verifies each signature, then files petition with Secretary of State
Illinois Random and actual; state Board of Elections conducts random sampling of signatures and then

transmits list to county election officials for Individual verification; sampling must Include! 
10% of the signatures If 5.010 or more signatures are inv Ived; or 500 signatures if more than 
500 but less than 5,010 signatures are involved; or all signatures If 500 or less signatures are 
involved

Maine Actual; Secretary of State verifies every signature
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Table 14. M ethod o f  Signature Verification (continued)
Method of Signature Verification 

Massachusetts Actual: signatures must be verified by a majority (at least three) of the local registrars or 
election commissioners in the city or town in which the signatures were collected 

Michigan Actual; the board of state canvassers verifies the correct number of signatures and that each
signer is a qualified registered voter; the qualified voter file may be used to determine the 
validity of petition signatures by verifying the registration of signers 

Mississippi Actual; county Circuit Clerk of each county where the petition was circulated verifies every
signature, then submits the petition to the Secretary or State 

Missouri Actual or random (at discretion of Secretary of State); If random sampling is used, the method
is determined by the Secretary of State and shall include examination of 5% of signatures 
collected

Montana Actual and random; county official verifies that each signer is a registered voter and also
randomly selects signatures to check against voter registration records 

Nebraska Actual; local election officials verify all signatures using voter registration records; Secretary of
State double checks total number of valid signatures 

Nevada Actual and random; county clerks/registrars verily the total number of signatures and forward
the number to the Secretary of State, who verifies the raw count and, If the total number of 
signatures is correct, notifies county clerks/registrars to begin verifying each signature; if there 
are greater than or equal to 500 signatures, clerk/regtsrrar conducts a random sample of 500 or 
5% of signatures

North Dakota Random; since N.D. does not have voter registration, sponsor must collect signatures of
residents: Secretary of State then conducts a representative sampling of signatures using post­
cards, phone calls, or other methods to verify signatures 

Ohio Signatures are presumed to be valid unless proved otherwise; if more signatures are needed,
sponsors are allowed 10 addidonal days to file signatures 

Oklahoma Actual; Secretary of State councs and verifies every signature
Oregon Random; Election Division verifies the number of signatures and randomly selects (using a

computer-generated report) samples of signatures to send to county election officials for 
individual veriflcadon

South Dakota Actual; every signature Is verified until the minimum number of signatures is reached
Utah Actual; county clerks veufy every signature
Washington Actual or random (at discredon of Secretary of Su te); Secreury of State verifies each signature

unless the number of signatures filed Is substantially In excess of the minimum needed, in which 
case the Secretary of Sute may use a random sampling process to verify signatures 

Wyoming Actual: Secreury of Sute verifies every signature

Source: Naikxol Confertrxc uf Stac Lrpubruna. January 2002.

O th e r Ideas for R eform

O n e suggestion for reform  is to  decrease the  num ber o f signatures needed  for qualification. 
T h is  w ould  reduce th e  am o u n t o f  tim e and  m oney needed  to  b o th  gather th e  signatures 
and  to  verify them . T h e  task force does n o t support this reform  bu t, rather, believes th a t 
the dem onstration  o f  a substantial degree o f  popular support, represented  by signatures on 
a petition , is an im p o rtan t step in gaining ballot access.

A nother suggested reform  is to  allow petitioners to tu m  in s'gnatures periodically th ro u g h ­
o u t th e  c ircu la tion  phase. T h is  w ould allow p ro p o n en ts  to  know  how  m an y  signatures 
they still need  to  gather, an d  it w ould  help  to  alleviate the b u rd en  o f  co u n tin g  a large 
volum e o f signatures at one time.

Perhaps the m ost in trigu ing  suggestion for reform ing the  signature-gathering process is the 
establishm ent o f a bifurcated system  for signature gathering, such th a t each signature gath ­
ered by a volunteer is w orth  m ore than  a signature gathered by a paid circulator. Such a
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plan w ould  p rov ide an incentive for in itiative cam paigns to  use vo lun teer circulators, bu t 
w ou ld  n o t penalize  effo rts th a t use p a id  circu lato rs. A n in itia tiv e  re fo rm  task  force in  
N ebraska  considered  such  a p lan  in  1995, b u t d id  n o t carry it forw ard d u e  to  concerns 
a b o u t its constitu i nality. D isagreem ent exists am ong  scholars as to  w hether a bifurcated  
system  w ould  pass constitu tional m uster, and  it will be im possible to  know  for sure u n til a 
sta te  adop ts it.

R ecent Legislative A ction

C hang ing  s ignatu re  requ irem ents, filing deadlines, and regulations on  p e titio n  circulators 
w ere am ong  th e  m ost co m m o n  topics o f  in itia tive reform  legislation betw een  1999  and  
2002.

•  Six states considered changing the filing deadline for initiative petitions. O re g o n  placed 
a m easure on  the M arch  2000  ballo t to  change the filing deadline from  four m o n th s  to  
five m o n th s  before th e  election , effectively sho rten ing  the circu la tion  p erio d  by one 
m o n th  b u t prov id ing  m ore tim e fo r signature verification. Voters passed th e  m easure.

•  T h ir tee n  states considered additional regulation  o f pe tition  circulators. A rizona, C a li­
fo rn ia  an d  Id a h o  established new  requ irem en ts  th a t p e titio n  circulators be sta te  resi­
dents. O re g o n  passed a m easure requ iring  th a t paid petitioners be iden tified  as such.

•  T h ree  sta tes considered  bills designed to  com bat signature fraud.

•  T h ir tee n  state: looked a t changing the n u m b e r o f signatures required  to  qualify a bal­
lo t Initiative. N o n e  enacted a change.
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O verview

A n im p o r ta n t p a r t o f  the  in itia tiv e  process is ed u catin g  
voters. M o st states p repare vo ter in fo rm ation  pam phlets 
an d  post e lection  in fo rm a tio n  o n  th e  secretary  o f  s ta te s  
W eb page. In  addition , p roponen ts and o p p o n en ts  o f  in i­
tia tives p u t to g e th er th e ir  ow n  ed u c a tio n  cam paigns to  
advertise for and in form  voters abou t in itia tives th a t will 
appear on  the ballot.

M a n u a l on the In itia tiv e  Process

Prov’ding citizens w ith in fo rm ation  ab o u t how  to  use the 
in itiative process and  th e  ru les and  laws th a t  app ly  is a 
valuable voter education  effort. I t  helps citizens organize 
their efforts early in the process and  also m ay help  to  re­

duce problem s and disputes a t later stages o f  the process.

R ecom m endation  6.1: States should  provide to  the pub lic  a m anual describ ing the 
Initiative and  referendum  process.

T h is  recom m endation  was also m ade by the Nebraska P etition  Process Task Force in  1995.

P u b lic  E ducation and  Discussion o f In itia tiv e  Measures

Clearly, on e  o f  the m ost serious criticism s o f  th e  in itiative process is th a t voters do n o t 
always fully  und erstan d  the  con ten ts o f  the  initiatives o n  w hich  they are asked to  vote. 
T h is is due partly to the increasing nu m b er o f  measures on  the ballot, resulting  in  such a
large vo lum e o f  In fo rm ation  th a t lt is n o t reasonable to  expect all voters to  tho rough ly
stu d y  and understand  all issues. F u rtherm ore , m any initiative m easures are lengthy and 
com plicated  and often m ay be so poorly drafted as to be incom prehensible.

R eco m m en d a tio n  6.2: States should  encourage public  education  and discussion 
abou t measures on  the ballot.

Recommendations
Recommendation 6.1: States should provide to the public a manual 

describing the initiative and referendum process.

Recommendation 6.2: States should encourage public education 

and discussion a oout measures on the b Hot.

Recommendation 6.3: States should produce and distribute a voter 
information pamphlet containing information on each measure 
certified for the ballot.

Recommendation 6.4: In addition to a printed voter information 
pamphlet, states should consider alternative methods of providing 
information on ballot measures, such as the Internet, video and audio 
tapes, toll-free phone numbers, and publication in newspapers.
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R eco m m en d a tio n  6 .4 : In  ad d itio n  to  a p rin ted  voter in fo rm ation  pam phlet, states 
shou ld  consider alternative m ethods o f  prov id ing  in fo rm ation  on ballo t measures, 
such  as the  In te rn e t, video an d  audio  tapes, toll-free phone num bers, an d  publica­
tio n  in  new spapers.

S tates have a responsibility  to  educate voters abou t measures on the ballot. B etter educat­
ing  voters will lead to  im proved decision m aking and , ultim ately, to  better policy m aking 
in  th e  state. In  a d d itio n  to  p ro d u cin g  a vo ter in fo rm ation  pam phlet (discussed in  detail 
below ), states shou ld  explore new  and innovative ways o f  conveying in fo rm ation  to  voters. 
T h is  m igh t include posting  in fo rm atio n  o n  the In ternet, providing cha t room s for discus­
s io n  an d  deba te  o f  in itia tive  proposals, h o ld in g  pub lic  hearings and tow n  hall m eetings, 
an d  p rov id ing  debates and in fo rm atio n  on  pub lic  access television. Each o f  these venues 
gives p ro p o n en ts  an d  o pponen ts  an  o p p o rtu n ity  to  speak and also provides an  event th a t 
th e  m edia can cover. M edia coverage will extend the debate and inform ational co n ten t o f  
sta te-sponsored  voter education  efforts to  an  even broader audience.

O th e r  ind iv iduals , com m issions a n d  ta sk  forces th a t  have reco m m en d ed  p u b lic  a n d /o r  
legislative hearings o n  in itiatives include:

M . D ane W aters, I& R  Institu te  (in testim ony  before the task force o n  Dec. 8, 2001), 
C aliforn ia League o f  W om en  V oters (1999),
N ebraska P etition  Process Task Force (1995),
C itizens’ C om m ission  o n  B allot In itia tives (California, 1994), and 
C alifo rn ia  C om m ission  o n  C am paign  F inancing  (1992).

Case Study: P ub lic  H eatings o n  In itiatives

M ississ ipp i
M ississippi holds p u b lic  hearings in  each congressional district for every Initiative m ea­
sure th a t is certified for the ballot. A t the  hearing, a representative from  the Secretary of 
S tate’s offict sum m arizes the m easure for the  audience, and  the p roponen ts and  o p p o ­
n en ts  have th e  o p p o r tu n ity  to  speak  a b o u t th e  in itiadve . A lthough  p u b lic  hearings 
clearly prov ide a useful fo ru m  for d ebate , d iscussion and  voter education , th e ir  value 
m ust be weighed in  con trast w ith  the ir cost. In  som e states— such  as N ebraska— th a t 
ho ld  public hearings for initiatives, th e  hearings rarely draw  significant partic ipation  o r 
m ed ia  coverage.

Voter In fo rm a tio n  Pam phlets

O n e  o f  the m ost com m only  used tools for voter education  is the voter in form ation  p am ­
phlet. These pam phlets  provide a great deal o f  Inform ation abou t ballo t issues— and som e­
tim es abou t candidates, as well. Voters m ay peruse the  pam phlet a t their leisure, and  m ay 
even take it  w ith  th e m  in to  the vo ting  boo th . Clearly, voter in fo rm ation  pam phlets are a 
w orthy  voter education  effort.

R eco m m en d a tio n  6 .3 : States sh o u ld  p roduce and  d istribu te  a voter in form ation  
pam phlet con ta in ing  in fo rm ation  on  each m easure certified for the ballot.
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V oter in fo rm atio n  pam phlets should  be user-friendly. T hey  sh o u ld  g roup  re la ted  m ea­
sures. and  shou ld  use charts and o ther g raphic elem ents to  facilitate com parisons. T h e  
in fo rm ation  provided for each ballot m easure should  include the ballo t title, an  im partial 
sum m ary, fiscal analysis, argum ents for and against each measure, and d ie  tex t o f  the p ro ­
posed law. Som e states also include in  the ir ballo t pam ph lets  sta tem en ts th a t p o in t o u t 
conflicting measures, explaining w hat will happen  if  b o th  are adopted . O th er states' ballot 
pam phlets list program s or services th a t a m easure contain ing  an appropria tion  w ould  take 
m oney away from.

V oter in form ation  pam phlets are required by sta tu te  in  14 o f the  initiative states. In  m ost 
states, th e  pam phlets are p rin ted  by the  sta tes chief election official and generally include 
the  text o f  the measure, an im partial analysis o r sum m ary, a fiscal im pact sta tem en t, and 
argum ents for and against the proposed initiative. In  C olorado, the  Legislative C ouncil is 
responsible for w riting and assembling the pam phlet, w hich includes a detailed , im partial 
analysis o f  each p roposed  m easure and  argum ents fo r and  against. T able 15 con ta in s 
detailed in form ation  abou t the production  and conten ts o f voter in form ation  pam phlets in 
th e  initiative states.

Table 15. Voter Information Pamphlets

Who Prepares and Dlsti ibutes Contents of Pamphlet
Alaska Lt. Governor Full text

Ballot title and summary from petition
Neutral summary prepared by LegislaUve Affairs
Agency
Sutemenis for and against (limited to 500 words 
each)
’ Also published in full on Lt. Governor's homepage 
www.govstate.ak.us/ltgov/elections/homepage.html

Ad zona Secretary of State prepares; county 
boards of supervisors distribute

Title
Text
Arguments for and against
Analysis (prepared by Legislative Council).
Summary of fiscal Impact statement
’ Also published in full on Secretary of State's
homepage http://wwsv.sosaz.com/electlon

Arkansas N/A Text of measures published online at http:// 
sosweb.sute.ar.us/elect.html

California Secretary of Sute Text
Copy of specific constitutional or statutory 
provision that would be repealed or revised 
Arguments and rebuttals for and againsc 
Analysis (prepared by Legislative Analyst)
Fiscal Impact estimate
Art work, graphics and other materials that the 
Secretary of State determines will make pamphlet 
easier to undersund
’ Also published in full on Secretary of States 
homepage http://www.ss.ca.gov/electlons/ 
elecUons.htm

National Conference of State Legislatures

http://www.govstate.ak.us/ltgov/elections/homepage.html
http://wwsv.sosaz.com/electlon
http://www.ss.ca.gov/electlons/


Voter Education

Table 25. Voter Information Pamphlets (corUnu^d)

Who Prepares and Distributes Contents o f  Pamphlet
Colorado Legislative Council Title

Text
Impartial analysis. Including description of major 
provisions of proposal and comments on proposals 
application and efTect (Legislative Council prepares) 
Summary of major arguments for and against 
(Legislative Council prepares)
Fiscal impact statement
‘ Also published on the Legislative Council's Web page, 
and hyperlinked from the Secretary of State's page 
htto://www.sosstateco.us/pubs/elections/main.htm

Florida Up to individual counties to prepare if 
they choose

Varies from county to county 
Informadon also available online at 
http://electlon.dos.state.fl.us/lnltiatlves/ 
inltlativelist.asp

Idaho Secreury of Slate Title
Text
Ballot number
Arguments and rebuttals for and against 
"Also published In full on Secretary of States 
homepage http://www.idsos.state.ld.us/eIect/ 
elelndex.htm

Illinois None N/A
Maine Secretary of State Title

Text
Summary of Intent and content
Explanation of significance of a “yes" or 'no" vote
•Text of measures published In full on Secreury of
Sutes Web site http://www.state.me.us/sos/cec/
elec/

Massachusetts Secreury of Commonwealth Title
Text
Summary prepared by Attorney General 
Fair and neutral one-sentence sutement of the 
effects of a “yes" or “no" vote (prepared by Attorney 
General and Secreury of Commonwealth) 
Arguments for and against.
“Also published In full at Secretary of 
Commonwealths homepage www.state.ma.us/sec/ 
ele/eleldx.htm

Michigan N/A Text of each proposal is published online at 
www.sos.sute.ml.us/elecUon/elecadmln/lndex.htm]

Mississippi Secreury of State Texc
Ballot title (Attorney General drafts)
Ballot summary (Attorney General drafts) 
300-word argument for and 300-word argument 
against
Fiscal analysis (drafted by Legislature's chief budget 
officer)
’ Text of proposals are published online at 
www.sos.stato.ms.us/electlons/electlons.html

Missouri Secretary of State Text
‘ Plain language’ explanaUon
Fiscal Impact sutement (Sute Auditor drafts)
’ Also published In one newspaper In each county 
and online at www.sos.state.niO.us
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Table 15. Voter Information Pamphlets (continued)

Who Prepares and Distributes Contents of Pamphlet
Montana Secretary of State prepares; county 

officials distribute
Tide
Text
Impartial summary prepared by Secreury of State 
Fiscal impact estimate
Proponent and opponent arguments and rebuttals 
*Also published online at 
sos.state.mt.us/css/ELB/Contents.asp

Nebraska Secretary of State prepares; county 
clerks distribute

Tide
Text
Arguments for and against (Secretary of Sute drafts) 
General Election Voter Information Pamphlet 
published on Secreury of States Web site at 
www.sos.staie.ne.us/elecUons/elecTion.hiin

Nevada Secretary of Stale publishes; county 
clerks distribute

Tide
Text
Summary
Arguments for and against 
Fiscal impact sutement
'Also published online by Secreury of State at 
sosjute.nv.us/nvelecdon/

North Dakota N/A Text of proposals are published online at 
wwwjtate.nd.us/sec/Elections/Elections.htm

Ohio Secretary of Sute Ballot title
Impartial sutement (prepared by Secreury of Sute) 
Explanadon (prepared by Ohio Ballot Board) 
Arguments for and against
Inhumation also available online at www.sate.oh.us/sos/

Oklahoma House Research. Legal and Fiscal 
Divisions

Ballot due
Background
Text

Oregon Secretary of State Title
Text
Fiscal Impact estimate
Explanatory sutement (written by committee of five 
citizens— two members from opponents selected by 
Secretary of Sate, two members appointed by proponents 
committee, fifth member selected by other four) 
Arguments for and against
'Also published in full on Secretary of Sute s homepage 
at www.sosjute.or.us/elecdons/other.lnfo/irT.htm

South Dakota Secretary of State Ballot tide 
Text
Explanadon and effect (prepared by Attorney General) 
Argumtnts pro and con
'Also published In full on Secretary of State’s 
homepage at www.sute.sd.us/sos/sos.htm

Utah Lt. Governor Ballot number 
Ballot title
Final vote cast by Legislature If it Isa measure submit­
ted by the Legislature 
Fiscal impact esdmate
Impartial analysis (prepared by Office of Legtsladve 
Research and General Counsel)
Arguments and rebutuls In favor of and against 
Text
‘Also published online at electlons.utah.gov/
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Table 15. Voter Information Pamphlets (continued)

Who Prepares and Distributes Contents of Pamphlet

Washington Secreury of Sute Ballot number 
Official title
Brief sutement of law as it presently exLsts 
Brief statement explaining effect of proposed law 
(Attorney General prepares)
Total votes for and against by House and Senate if 
measure has been passed by Legislature 
Arguments for and: gainst 
Names and addresses of those writing arguments 
Full text of each measure
‘ Also published in full on Secretary of State's 
homepage at www.secsute.wa.gov/elecUons/

Wyoming N/A Text of proposals published in full online at 
soswy.sute.wy.us/elecUon/elecUon.htm

Sourca: NaOceuJ CorJamcr of Slat* L*£hl*ur o. May 2002.

C osts associated w ith  th e  p roduction , p rin ting  and d istribu tion  o f voter in fo rm ation  p am ­
ph le ts vary from  year to  year (see table 16). M uch o f  the cost depends u p o n  how  m any  
pages are in  the pam phlet, w hether the re  is a need to  p r in t a supplem ental ballo t pam p h le t 
(som etim es th e  case in  C a lifo rn ia), and  w hether the  pam ph let m u st be available in  lan ­
guages o th e r  th a n  E nglish .

Table 16. Costs ofVoter Information Pamphlets (Selected States)

Printing Postage Total Printed/Mailed Sent to
Arizona (00) $443,376 $190,000 1.3 million/1.1 million Every registered voter household: 

county offices
California (02)* S4.3 million $2.7 million 12.8 mlUJon/10.9 million See summary
Colorado (00) $283,000 $192,000 1.6 mlUlon/1.6 million Every registered voter household; 

county offices
Colorado (01) $96,000 $209,000 1.6 million/1.6 million Every registered voter household: 

countv offices
Nebraska (02) $165 to $250 $335 to $750 500/500 Each county office
Oregon (00) $1.9 million $8)0,417 1.6 milllon/1.6 million Every residential household

* Califam« amounts art prr alactton (lh*y l*i fenW Ibuvbi In both the primary and fnwrml ttocllora)
S o iw u : Nw tom) Coafermcr of Lĉfciarurw. A|» U 2002.

E ach sta te  requires the inclusion o f  different material, such as title, sum m ary, and  tex t o f 
m easures; argum ents p ro  and con; an d  candidate inform ation. In  N ebraska, for instance, 
th e  b a llo t p am p h le t con ta in s in fo rm atio n  only  ab o u t m easures— cand idates are n o t in ­
cluded . In  O reg o n , in fo rm ation  abou t bo th  measures and candidates is Included, as well 
as vo ter reg istra tion  m aterials (which qualified the pam phlet for nonpro fit postage s ta tus 
an d  saved the sta te $750 ,000  In postage). T h e  O regon ballot pam phlet for the N ovem ber 
2000  election  com prised  tw o volum es an d  m ore than 400 pages.

Postage costs are determ ined  by state requirem ents for the d istribu tion  o f  pam phlets. T h e  
p am p h le t is m ailed only  to  coun ty  offices in  N ebraska. In C olorado , it is m ailed to  each 
registered voter ho 'isehold . C alifo rn ia  also mails a pam phlet to  each registered voter house­
hold , an d  to  all city elecdon officials, each m em ber o f  the Legislature, the p rop o n en ts  of 
each ballo t m easure, public  libraries, high schools, and institu tions o f  higher learning.
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In  C o lo rado  and N ebraska, the text and  title o f  each m easure also m ust be published  in  a 
newspaper. T h is  is a significant expense In N ebraska, w here the pub lica tion  cost per m ea­
sure is S 75 .000 .

A rizona, C a lifo rn ia  and  C o lo rado  are requ ired  to  p r in t vo te r in fo rm atio n  p am p h le ts  in  
languages o ther than  English. C alifornia currently  prin ts In five languages in  ad d itio n  to  
English, and C olorado and Arizona In tw o additional languages. T ranslation  costs in A ri­
zona for the N ovem ber 2000 election were 520 ,000 , w hich  inc luded  aud io  tapes in N a ­
vajo. In  C o lo rado , transla tion  costs for 2000  were 5 2 5 ,0 0 0 . C a lifo rn ia  d irec tly  m ails 
2 78 ,519  translated versions o f th e  voter in form ation  guide.

V irtually  every com m ission th a t has stud ied  th e  in itia tive process has reco m m en d ed  im ­
proved voter In form ation  pam phlets. Som e o f the  specific recom m endations Include the 
follow ing:

•  Analyses o f  initiative measures shou ld  be w ritten  for the reading level o f  th e  average 
citizen (C alifornia League o f  W om en Voters, 1999).

•  T h e  ballot pam phlet should clearly indicate the effect o f  a “yes" vote and a “no" vote 
(C alifornia League o f  W om en Voters, 1999; C itizens' C om m ission  o n  B a llo t In itia ­
tives, C aliforn ia. 1994).

• Related initiatives should be grouped  together in the  ballot pam phlet, and com parison  
charts shou ld  be used to facilitate voter com parison o f  sim ilarities and  differences (C iti­
zens' C om m ission on  Ballot Initiatives, C alifornia, 1994).

•  T h e  sta te  shou ld  provide the  citizens w ith  readily  accessible, in -d e p th  in fo rm a tio n  
regard ing  th e  various Issues su rro u n d in g  each  p ro p o sed  c o n s titu tio n a l a m e n d m e n t 
(Florida's C itizen  Initiative Process. N ovem ber 1994).

Case Study: V oter In fo rm ation  Pam phlets

Oregon
O regon charges a fee o f 5500 for the subm ission o f  argum ents for o r  against initiative 
m easures to  be p rin te d  in the voters' p am p h le t. T h is  helps fu n d  the  p r in tin g  and  
postage costs associated w ith the pam phlet. N o te  th a t It is possible to  bypass the  $500  
fee by subm itting  a petition bearing the signatures o f  1 ,000 people w ho are eligible to 
vote on  the measure.

O regon also has an innovative m anner o f drafting the explanatory statem ent th a t is prin ted  
in  the voters' p am phlet w ith each m easuie. A com m ittee is created, m ade u p  o f  the  
following:

•  Two people appo in ted  by the ch ief p roponen ts (in the case o f a legislative referen­
d um , one person is appointed  by the president o f the Senate and one by the speaker 
o f  the H ouse)

• Two opponen ts are appointed by the Secretary of Slate

Niifonai Conference of Sute Legislatures
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•  A fifch m em ber, selected by th e  two p ro p o n en t and tw o o p p o n en t m em bers o f  the 
co m m ittee

T h e  com m ittee prepares a sim ple, im partial and understandable explanatory s ta tem en t 
o f  no  m ore than  500 w ords. T h e  s ta tem en t m ust be approved by a t least th ree m em ­

bers o f th e  com m ittee.

T h e  Secretary o f  S tate holds a public  hearing to  receive com m ents and suggested changes 
to  the  explanatory sta tem ent. T h e  com m ittee considers testim ony  a t the hearing, and 
also considers w ritten  suggestions and com m ents, and issues a final explanatory  sta te­
m e n t no  later th an  90 days before the election. If  the com m ittee falls to  issue a sta te­
m e n t by th e  dead line , a s ta te m e n t d rafted  by th e  Legislative C ounse l C o m m ittee  is 
used instead. Any person w ho offered testim ony at the public hearing m ay p e titio n  the  
O regon  Suprem e C o u rt to  seek a d ifferent explanatory statem ent.

Voter E ducation on the .In ternet

All states except tw o provide on line  in fo rm ation  ab o u t m easures o n  the ballo t an d  o ther 
initiative Inform ation. It also is becom ing m ore com m on for states to  list initiatives th a t 
w ere p u t on  the  ballo t in  past years and th e  ou tcom e o f each. M an y  states pub lish  the  
vo ter In fo rm ation  p am p h le t In full online, including the title and text o f each m easure and 
argum ents an d  rebuttals for and  against the  m easure, an im partial sum m ary  o f  th e  m ea­
sure, and  a fiscal im pact estim ate.

The M ed ia ’s Role in  Voter E ducation

Scholarly research has show n th a t m ost people get their in fo rm ation  abou t e lertion  issues 
from  friends, family, special in terest groups w ith  w hich they identify, and  the m edia. So, 
w hile voter in fo rm ation  pam phlets p rin ted  by the state offer the m o st com prehensive and 
objective in fo rm ation , paid advertising and  news m edia coverage o f  cam paigns m ay have an 
equal o r even stronger influence on  voters. O thers argue th a t the quality  o f  the in form ation  
available to  voters is directly related to the integrity o f the initiative process. T herefore, less 
com prehensive, shorter, purposefully  inflam m atory and potentially exaggerated m edia sources 
o f  election Info rm ation  could pose a th reat to  the initiative process.

Finally, som e people argue th a t th e  use o f  m edia sources to  educate voters unnecessarily 
increases the costs o f  ru n n in g  an initiative cam paign. T h e  process no  longer is grassroots in  
na tu re  b u t is, rather, a h igh-pow ered advertising cam paign. Also, w ith o u t disclosure re­
quirem ents, it may be unclear to  voters w ho is behind or sponsoring the advertising, lead­
ing to biased o r only partially inform ed voter opinions.

W hatever one believes ab o u t the value and influence o f  paid  cam paign  advertisem ents, 
however, the news m edia bears a responsibility to  provide adequate and  balanced coverage 
o f  initiative proposals.

O th e r Ideas for Reform

Som e reform  advocates have suggested that a list o f individual and organizational endorse­
m ents included  in the voter in fo rm ation  pam phlet w ould be useful to  voters, since they 
often  use such cues to  make their decisions abou t ballot measures. T h e  Citizens' C om m ls-
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sion on Ballot In itiatives (California, 1994) recom m ended  th is reform . L isting the posi­
tion  of legislators and the governor also has been suggested, for the sam e reason.

R ecent Legislative Action

D u rin g  the  period o f  1999  th ro u g h  2002 , legislatures in  11 sta tes considered  39  bills 
addressing voter education  on initiatives.

•  M o n tan a  passed a bill tha t clarifies the con ten ts o f  argum ents prepared o n  ballo t m ea­
sures for inclusion in  the voter in form ation  pam phlet.

• A t the N ovem ber 2002  election, F lo rida  voters w ill decide if they  w an t to  add  lan­
guage to the  sta tes constitu tion  requiring  the  Legislature to  draft a sta tu te  to  require 
econom ic im pact estimates on  initiative constitu tional am endm ents. Presently, Florida 
has no requirem ent for fiscal analysis o f constitu tional am endm ents.
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7 . Financial Disclosure

O verview

T h e  role o f  m oney  in the  initiative process has grow n d ra­
m atically du ring  the  past decade. A lthough large con tri­
b u tio n s  to  in itiative cam paigns are n o t new  and date to  
the  tu rn  o f  the last century, they are even larger and m ore 
co m m o n  today  th an  ever before. T h e  I& R  Institu te  re­
p o r te d  in 1998 th a t  issue com m ittees nationw ide spen t 
a lm ost $400  m illion  to  su p p o rt and  oppose ballo t m ea­
sures. C alifo rn ia  led the way in  1998. A ccording to  the 
secretary o f  state , C alifornia com m ittees spent Just under 
S I 93  m illion  to  su p p o rt and oppose the 12 general elec­
t io n  ballot measures. C om bined  spending for 214 state­
w ide and legislative candidates in the 1998 general elec­
t io n  totaled Just u n d e r S I 36 m illion for the general elec­
tio n , o r ab o u t 70  percen t o f  th e  spending on  ballot m ea­
su res.

Recommendations
Recommendation 7.1: States should require financial disclosure by 
any Individual or organization that spends or collects money over a 
threshold amount for or against a ballot measure.

Recommendation 7.2: After a title has been certified for an initiative 
measure, statesshould require that proponents and opponents of the 
Initiative measure fUe a statement of organization as a ballot measure 
committee prior to accepting contribuUons or making expenditures.

R ecom m endation 7.3: States should make the disclosure 
requirements for Initiative campaigns consistent with the disclosure 
requirements for candidate campaigns.

Recommendation 7.4: Statesshould prohibit die use of public funds 
or resources to support or oppose an Initiative measure. This should 
not preclude elected public officials from making statements 
advocating their position on an initiative measure.

E ven m ore concern ing  than  the extraordinary am ounts o f
m oney raised and  spen t in  initiative cam paigns is the fact th a t such  large sum s o f  m oney 
com e from  so few  sources. Large contribu tions overw helm ingly dom ina te  in itiative cam ­
paigns, and  sm all, grassroots contributions make up  a sm all percentage o f the to ta l m oney 
sp e n t. O f  course , w h e th e r th a t is a p rob lem  in and o f  Itself is debatab le; nevertheless, 
voters deserve to  know  w ho is funding initiative cam paigns. I f  a m easure qualifies for the 
ballo t because one or tw o w ealthy individuals or co rporadons underw rote the costs, voters 
shou ld  be able to  consider tha t fact as they decide how  to  vote o n  die measure.

U n like  cand ida te  cam paigns in  m ost states, in  w hich co n trlb u d o n s  are lim ited , it is n o t 
u n co m m o n  for large contribuU ons from  a small handful o f con tribu to rs to  fund an in itia­
tive. from  d ie d rafting  an d  signature-gathering phases th rough  the  cam paign. A series o f 
U .S . Suprem e C o u rt rulings, Buckley vs. Valeo, 424 U.S. 1 (1976), National Bank o f Boston 
vs. Bellottl, 435 U .S . 1 (1978), and Citizens Against Rent Control vs. City o f Berkeley, 454 
U .S. 290  (1981) have clearly established the C o u rts  view th a t lim iting  co n trib u d o n s and 
expend itu res in  In itia tive  cam paigns Is an im perm issib le  v io la tion  o f  F irst A m en d m en t 
rig h ts . T h e  ra tio n a le  b e h in d  the C o u r ts  ru lings is th a t, a lth o u g h  lt is possib le  th a t a 
cand ida te  could  be co rru p ted  by large contributions, It is im possible to  co rrup t an issue.
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In  spite o f  the C o u rts  reluctance to  lim it m oney in  initiative cam paigns, voters have consis­
ten tly  suppo rted  the idea. A b o u t h a lf  the  states have at som e tim e in  the ir h is to ry  a t­
tem p ted  to  lim it spend ing  in  in itiative cam paigns, and voters have su p p o rted  spend ing  
restric tions on  in itiative cam paigns in  a t least tw o states— C alifo rn ia  and A laska. Such 
lim its have failed to stand up to  judicial scrutiny, however.

In itia tiv e  F in a n c ia l D isclosure Requirem ents

W ith  con tribu tion  and expenditure lim its o u t o f the question, states are left w ith  only  one 
avenue o f regulating m oney in  Initiative cam paigns: disclosure. States have a responsibil­
ity  to ensure th a t voters receive high-quality , transparen t in fo rm ation  abou t th e  sponsor­
ship and financial sup p o rt of initiative p roponen ts and opponents. Such Inform ation  n o t 
only  m inim izes abuse and m anipu la tion  o f th e  initiative process, b u t also provides voters 
w ith  key tools necessary for deciphering the som etim es veiled m otives of initiative p ropo ­
nents. Voters canno t m ake a fully in form ed decision w ithou t cam paign finance in form a­
tio n  abou t initiatives.

R ecom m endation  7.1: States should  require financial disclosure by any individual 
o r organization th a t spends or collects m oney over a threshold am o u n t for o r against 
a ballo t m easure.

R eco m m en d a tio n  7 .2 : After a title has been certified for an in itia tive m easure, 
states should  require th a t p roponen ts and opponents o f the Initiative m easure file 
a statem ent o f organization as a ballot m easure com m ittee prior to  accepting co n ­
tribu tions o r m aking expenditures.

R ecom m endation  7.3: States should  m ake the disclosure requirem ents for in itia­
tive cam paigns consistent w ith  the disclosure requirem ents for candidate cam paigns.

R ecom m endation  7.4: States should p ro h ib it the use o f  public funds or resources 
to  support o r oppose an initiative measure. T h is should n o t preclude elected p u b ­
lic officials from  m aking statem ents advocating their position  on  an initiative m ea­
sure.

T h e  following com m issions, individuals an d  organizations have recom m ended  increasing 
disclosure requirem ents for Initiative supporters and opponents:

Speakers C om m ission on  the C alifornia Initiative Process (2002),
D avid Broder, Washington Post (in testim ony before the task force on  Dec. 7, 2001), 
California League o f W om en Voters (1999),
C ity  C lub o f Portland. O regon (1996),
Citizens' C om m ission on  Ballot Initiatives (California, 1994),
Sacramento Bee (1994), and 
Los Angeles Times (1990).

States use disclosure requirem ents in  various phases of the Initiative cam paign. In  some 
states, sponsors m ust disclose the am o u n t o f  m oney they pay to pe tition  circu lators. In 
m ost states, Initiative cam paign com m ittees are required  to  disclose the ir co n trib u tio n s  
and expenditures. T hey  also are often  required to disclose the nam es of con tribu to rs  who 
give m ore than  a threshold am ount. A few states also require th a t Initiative com m ittees
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Iden tify  o u t-o f-s ta te  co n trib u to rs , and  a t least 11 sta tes requ ire  rep o rtin g  by people or 
g roups th a t m ake in d e p en d e n t expenditures in  su p p o rt o f or o p p o sitio n  to  an  initiative. 
Presently, no  s ta te  requ ires th a t expend itu res be rep o rted  for p re -ce r 'if ica tio n  activities, 
such  as po lling  an d  drafting.

Every in itiative sta te requires som e degree o f disclosure o f con tribu tions and expenditures 
by  initiative cam paigns; states vary in  the degree of detail required in  such reports and  the 
frequency o f  reporting , In  m any states, the  in fo rm ation  is posted for the public on  a W eb 
site  (usually th e  secretary o f  sta tes).

Effectiveness o f In itia tiv e  Cam paign Spending

R ecen t scho larly  research suggests th a t h igh -spend ing  cam paigns often  are no  m ore su c ­
cessful in  passing an  initiative th a n  are low -spending campaigns. M oney is in stru m en ta l in  
changing  vo ter o p in io n , however, w hen  it is spen t in opposition  to  a m easure. Research 
suggests th a t h igh  spending  by  o pponen ts  can be effective in  defeating initiatives by creat­
ing  a clim ate o f  confusion  and  uncertain ty , u n d e r  w hich m ost voters vote “no."

R ecent Legislative A ction

T h e re  has b een  s ig n ifican t legislative activ ity  in  the  area o f in itia tive cam paign  finance  
reform , as states scram ble to  equalize th e  disclosure requirem ents for in itiative cam paigns 
w ith  those im posed  o n  cand ida te cam paigns. D u rin g  the period o f 1999 th ro u g h  2002 , 
legislatures in  15 sta tes considered  34 bills addressing  the issue o f m o n ey  in  in itia tive  
cam paigns. H ig h lig h ts  include th e  follow ing.

•  In  2001, A rizona passed H B  2389, requ iring  th a t com m ittees th a t su p p o rt o r oppose 
ballo t m easures reg ister before d is trib u tin g  cam paign literature or ru n n in g  advertise­
m ents, th a t lite ra tu re  and  ads disclose th e  political com m ittee th a t funds them , an d  
th a t ba llo t m easure co m m ittees  rep o rt co n trib u tio n s  o f  $ 1 0 ,0 0 0  o r m ore  w ith in  24 
hours o f  receiving them .

•  M o n ta n a  passed H B  468  in  1999, req u irin g  the people w ho em ploy  paid  signatu re 
gatherers to  file financial disclosure reports. T he report m ust include the am o u n t they 
pay to  each signature gatherer. U tah  also passed a sim ilar m easure in  1999.

•  In  2001 , N o r th  D ak o ta  passed a pair o f bills th a t tigh tened  financial disclosure re­
qu irem en ts for p e titio n  sponsors and  ex tended  the requirem ents for la s t-m inu te  c o n ­
tr ib u tio n s  to  in itia tiv e  cam paigns to  in c lu d e  co n trib u tio n s  from  po litica l parties to  
in itia tive cam paigns.

•  O reg o n  passed a bill in  2001 th a t added a new  report requirem ent p rio r to  the M ay 
prim ary, and  u p  to tw o add itiona l reports if  aggregate co n trib u tio n s or expenditures 
exceed $ 2 ,0 0 0 . U nder prior law, p roponen ts had to  file ju s t  one repo rt two weeks after 
the July dead line  for tu rn ing  in  signatures.

•  A 1999 bill passed in  A rkansas requires th a t th e  use o f state funds to  su p p o rt o r oppose 
a ballot m easure be reported  to  the Legislative C ouncil if the expenditure exceeds $100.
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•  A bill p en d in g  in M assach u se tts  w ou ld  test the U .S . S u p rem e C o u rt's  ru lin g  th a t 
p roh ib ited  lim iting con tribu tions to  initiative cam paigns. H B  3862  proposes lim iting 
to  S I 00  contribu tions m ade for the p rom otion  or defeat o f  ballo t questions.

•  A bill passed in  2002 in  A rizona voids any signatures gathered before the p roponen ts 
filed a s ta tem en t of organization. I t  also requires tha t com m ittees include the ir nam e, 
the serial num ber for the petition , and their support o r opposition  o f  a m easure in  their 
s ta tem en t o f  organization. T h e  bill is SB 1285.

•  A failed bill in  O k lah o m a  w ou ld  have sw ep t in itia tive cam paigns in to  th e  existing 
cam paign  finance disclosure requ irem ents by changing the defin itio n s o f  “c o n tr ib u ­
tion" and  "expenditure" to include any com m unication  th a t clearly advocates the  pas­
sage or defeat o f a ballot measure.
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8 . V o T i N G  o n  I n i t i a t i v e s

O verview

In  m ost states, p resen t law  perm its the  passage o f an  in i­
tia te d  law o r c o n s titu t io n a l a m e n d m e n t w ith  a s im ple  
m ajority  vote. S om e states have im plem ented  higher vote 
standards in an  effort to  ensure th a t initiatives truly have 
popu la r su p p o rt before they are enacted.

When In itia tiv e s  Can Appear on the B a llo t

In  a handfu l o f  states. Initiatives m ay appear on  prim ary 
o r special election ballo ts. Alaska, C aliforn ia, N o rth  D a ­
k o ta  an d  O k la h o m a  p e rm it in itia tives on  p rim ary  and  
special election ballo ts . Six sta tes also p e rm it initiatives 
on odd-year ballots: C o lo rad o  (only revenue measures), 
M aine, M ississipp i (no te, however, th a t M ississippi’s leg­
islative elections also are held  in  odd  years), O h io , O k la ­
h o m a and W a sh in g to n . V oter tu rn o u t typically is sig­
nificantly  lower a t prim ary, odd-year and  special elections 
th an  a t regular general elections. W hen  initiatives appear 
on  those ballots, i t  m eans a sm all percentage o f  registered 
policy for the  m ajority . It is preferable tha t initiatives be 
possib le.

Recommendations 
Recommendation 8.1: States should allow initiatives only on general 
election ballots.

Recommendation 8.2: Statesshould adopt a requirement that creates 
a higher vote threshold for passage of a constitutional amendment 
initiative than for passage of a statutory initiative.

Recommendation 8.3: States should require that any initiative measure 
that imposes a special vote requirement for the passage of future 
measures must itself be adopted by the same special vote requirement.

Recommendation 8.4: States should ensure that statutory initiative 
measures require the same vote threshold for passage that is required 
of the legislature to enact the same type of statute.

Recommendation 8.5: States should adopt a procedure for 
determining which InJUatlve measure prevails when two or more 
initiative measures approved by voters are in conflict.

voters are p erm itted  to  dictate 
voted on  by as m any people as

R e c o m m e n d a tio n  8 .1 : S tates shou ld  allow  in itia tives only  on general election  

ballo ts.

T h is  reform  also was recom m ended  by the C alifornia League o f  W om en Voters in 1999, 
and the C alifornia C o n s titu tio n  Revision C om m ission in  1996.

S uperm ajority Vote Requirem ents fo r C o n stitu tio n a l Am endm ents

M ost states require a sim ple m ajority  vote to  pass an initiative measure, w hether statutory 
or constitu tional in  n a tu re . By contrast, a superm ajority  vote o f the legislature is necessary 
in  alm ost all states to  refer to  the voters a m easure to  am end the constitu tion . All states 
except D elaw are  also req u ire  a vote o f the people to  pass a co n s titu tio n a l am endm ent. 
S uperm ajorities are In ten d ed  to  prevent a “ty ranny  o f  the m inority," and  also encourage
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delib era tio n  and com prom ise  as p ro p o n en ts  a ttem p t to  g a th er enough  votes to  reach a 
superm ajority. Superm ajorities in  the legislature often are required  for constitu tional am end­
m e n ts  because o f  th e  belief th a t  c o n s titu tio n s  shou ld  n o t  be am ended  w ith o u t careful 
de liberation . M any states also require a superm ajority  vote o f  th e  legislature to  increase 

taxes.

In  m ost states, however, the initiative constitu tional am en d m e n t process is n o t subject to  
the  sam e superm ajority  vote requ irem en t as the  legislature. S om e experts question  why 
superm ajorities are required o f  the legislature b u t n o t o f  the people. T hey  p o in t o u t th a t 
th e  initiative process lacks checks found  in  the legislature th a t p rom ote  com prom ise and 
consensus and  suggest th a t a superm ajo rity  vote req u irem en t m ig h t help  to  prevent the 
passage o f  initiatives tha t are supported  only by a narrow  majority.

R e co m m en d a tio n  8 .2 : S tates shou ld  ad o p t a req u irem en t th a t creates a h igher 
vote threshold  for passage o f a constitu tional am endm en t initiative than  for pas­
sage o f  a statutory initiative.

R equ iring  a superm ajority  vote to  am end the constitu tion  also was recom m ended  by the  
C ity  C lub  of P ortland (1996).

W y o m in g ’s superm ajo rity  requ irem en t was challenged in  1997 by the p rop o n en ts  o f  an 
initiative th a t received a sim ple m ajority  b u t failed to reach the superm ajority  requirem ent 
{Brady vs. Ohman, 105 F.3d 726  (1998)). T h e  10th C ircu it C o u rt o f Appeals rejected the 
challenge an d  w rote th a t W yom ing  had  th e  rig h t to  p rev en t " . . .  abuse o f  th e  in itia ted  
process and m ake i t  difficult for a relatively small special-interest group  to  enact its views 
in to  law.” T h e  case was appealed to  the  U .S . Suprem e C ourt, w hich upheld  the C ircu it 
C o u r t ruling .

A ccording to  R ichard Ellis in  Democratic Delusions: The Initiative Process in  America, the 
effect o f a superm ajority  passage requirem ent w ould have dram atic  consequences. H e ana­
lyzed the passage rates o f initiatives in  the five m ost active initiative states— A rizona, C ali­
forn ia , C olorado , O regon  an d  W ash ing ton— between 1980 and 2000, and found th a t an 
average o f 60 percent o f  the initiatives o n  the ballot would have passed under a 55 percent 
superm ajority  requirem ent, 45 percen t un d er a three-fifths requirem ent, and  only 20 per­
cen t u n d e r  a tw o-th irds requ irem en t (pp. 128-9).

Table 17 sum m arizes superm ajo rity  requirem ents for passing in itiative m easures.

Table 17. Supermajority Initiative Passage Requirements

Passage Requirement Applies to
Florida Any measure Imposing a tax or fee not in place in November 

1994 must receive a 2/3 vote In order to pass
Constitutional
amendments

Illinois Passage by 3/5 of those voting on the measure, or a majority of 
those voting in the election

Constitutional
amendments

Massachusetts Majority vote, provided that the total number of votes cast on 
the initiative equals at least 30% of the total votes cast in the 
election

Statutory initiatives and 
constitutional amendments

Mississippi Majority vote, provided that the total number of votes cast on 
the Initiative equals at least 40% of the total votes cast in the 
election.

ConstituUnnal
amendments
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Table 17. Supermajority Initiative Passage Requirements (continued)

Passage Requirement Applies to
Nebraska Majority vote, provided that the total number of votes cast on 

the initiative equals at least 35% of the total votes cast in the 
elecUon

Statutory Initiatives and 
constitutional amendments

Nevada An initiative constitutional amendment must receive a majority 
vote in two successive general elections in order to pass

Constitutional
amendments

Oregon Any measure that Includes any proposed requirement for more 
than a majority of votes cast by the electorate to approve any 
change in law or government action must be approved by at least 
the same percentage of voters specified in the proposed voting 
requirement

Statutory initiatives

Washington Majority vote, provided that the vote cast upon the measure 
equals at least one-third of the total votes cast at such election

Statutory initiatives

Wyoming Majority vote, provided that an amount in excess of 50% of those 
voting in the preceding general election must cast votes on an 
initiative or the initiative fails

Statutory initiatives

Socrrr: N m jc n d  CoNwmci of Sute LigHxnxM, Ju«u«y 2002.

Special Vote Requirem ents

In  O regon , any m easure th a t includes any proposed requirem ent for m ore th an  a m ajority 
o f  yotes cast by the electorate to  approve any change in  law  or governm ent action m ust be 
approved by a t least th e  sam e percentage o f voters specified in  the proposed vo ting  require­
m en t. F or instance, if  an initiative proposes th a t all fu ture tax Increases m ust receive a 60 
p ercen t su p erm ajo rity  to  pass, th en  th a t sam e in itiative also m u st receive a 60  percen t 
superm ajority  to  pass. T h e  Citizens' C om m ission on  Ballot Initiatives (California, 1994) 
recom m ended  th is reform  for California.

R ecom m enda tion  8.3: States should  require th a t any initiative m easure th a t im ­
poses a special vote requ irem ent for the passage o f fu tu re m easures m ust itself be 
adop ted  by the sam e special vote requirem ent.

In  m any  states, legislatures m ust assem ble a superm ajo rity  vo te to  pass certa in  types of 
s ta tu to ry  m easures, in  p articu la r tax and  fee increases. S uch req u irem en ts  are im posed 
because legislators and  citizens feel th a t certain  sections o f law deserve special p ro tec tion , 
and  should n o t be easily or hastily changed. T h a t assum ption should  extend to  the in itia­
tive process as well.

R eco m m en d a tio n  8 .4 : States shou ld  ensure th a t sta tu to ry  initiative m easures re­
quire the sam e vote th reshold  for passage tha t is required of the legislature to enact 
the sam e type o f sta tu te .

A similar reform was proposed by the California Policy Seminar in 1991.
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Case Study: Passage and  R atification  o f 
C o n stitu tio n a l A m endm ents

Nevada
Nevada's passage requ irem ent for constitu tiona l am endm ents has received a tten tio n  re­
cently. Since 1962, N evada has required  th a t a constitu tional am endm en t b e  passed by 
a m ajority  o f  the voters in  tw o successi''e general elections. T h is  is n o t an unco m m o n  
requ irem en t to  be placed on  legislatures— N evada requires its ow n Legislature to  pass a 
constitu tional am endm ent in  tw o consecutive sessions before pu ttin g  it on  the  ballo t, as 
does M assachusetts. Ten o th e r states also require th e  legislature to  pass an am endm en t 
tw ice before it goes to  the ballo t, and 33 require either a single superm ajority  vote or a 
m ajority  vote in  two legislative sessions.

T h e  advantage o f the double-vote requ irem en t is tha t it allows m ore tim e for voters to 
leam  abou t and consider th e  m easure. I t  also gives the  legislature a chance to  act o n  an 
issue if a m easure receives substan tia l su p p o rt in  its first election. M ost am endm ents in 
N evada th a t receive a m ajo rity  'yes’ vote in  th e  first election also pass the second elec­
tion . However, a t least th ree m easures— tw o tax measures and a te rm  lim its m easure—  
th a t passed in the first election b u t failed in  the  second.

C o n flic tin g  Measures

I t has becom e a com m on techn ique for in itiative p roponen ts to  qualify m ultip le  o r com ­
peting  m easures th a t address the  sam e subject. O ften , the m otive for this is to  confuse 
voters, ensuring tha t a particu lar m easure— or all o f the  com peting  m easures— will fail. I t  
is im p o rtan t th a t states have a standard  for determ in ing  how  to respond w hen conflicting 
measures are passed by voters. A sta te w ith o u t such a standard  m ay som eday find Itself in  
a com plicated and expensive cou rt battle to  so rt o u t conflicting  measures.

R eco m m en d a tio n  8 .5 : S tates sh o u ld  a d o p t a p ro ced u re  fo r d e term in in g  w h ich  
initiative m easure prevails w hen  tw o or m ore initiative m easures approved by v o t­
ers are in  conflict.

Legislatures have a variety o f  ways for dealing  w ith  th e  passage o f laws th a t conflict w ith  
each other. It is com m on for a state to  provide the code revisor w ith  au thority  to  rectify 
certain  problem s w ithou t requiring  fu rther action. C om m only, revisors m ay n o t alter the 
sense, m ean ing  or effect o f an  act, b u t m ay ren u m b er and  rearrange sections, transfer o r 
divide sections, change capitalization , correct m anifest typographical and gram m atical e r­
rors, and m ake other such m in o r changes. States also m ay provide a series o f rules to  help 
resolve conflicts. For instance, if  am en d m e n ts  to  th e  sam e s ta tu te  are enacted  w ith o u t 
reference to  one another, they often  are harm onized  to  give effect to  each, to  the extent 
possible. I f  conflicting  am endm en ts o r s ta tu tes are irreconcilable, the m ost recently  e n ­
acted am en d m en t or sta tu te  generally prevails.

O th e r Ideas for Reform

Sunset Provisions

M any states currently  use a sunse t process. In  these states, som e laws contain  an  au tom atic 
term ination  provision, m eaning the law autom atically  term inates unless it is reauthorized.
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I t  is even m ore com m on  for states to  subject certain agencies to  te rm ination  unless they are 
reau thorized . N o  state currently  requires a sunset provision for initiative measures.

I t  has been suggested th a t requiring  a sunset provision on  initiative m easures w ould  p ro ­
vide an  o p p o rtu n ity  a n J  a form al venue for the legislature and o thers to  publicly  discuss 
th e  effects o f  an initiative. If  an initiative had un in tended  consequences, they w ould com e 
u p  d u r in g  th e  su n se t process, an d  the  legislature m ig h t have the o p p o r tu n ity  to  show  
voters why the in itiated  law needed am endm ent. A rizona has considered bills th a t w ould 
im pose a su n se t p rov ision  on  in itia ted  laws, and it  was recom m ended  by the C alifo rn ia  
League o f W om en Voters in  its 1999 position  sta tem ent on  the initiative process.

S uperm ajorities

Several states require a particular type o f superm ajority  vote for ballo t m easures (see Table 
17). In  these states, n o t only m ust a m ajority o f votes cast o n  the  m easure be affirm ative, 
b u t a certain  percentage o f  votes cast in  the election m ust be in  favor o f  the m easure. For 
instance, in  M assachusetts , an  initiative m ust receive a sim ple m ajority, and  th e  votes in 
favor o f the  Initiative m u st be equal to  at least 30  percen t o f  th e  to ta l votes cast in  the 
election. Such restrictions are in tended  to  address the problem  o f voters w ho choose n o t to 
cast a vote on  a. initiative. In  effect, such restrictions co u n t the  lack o f  any vote as a "no" 
vote. T hey  presum e th a t a non-vote is an indication o f  the  vo ters preference to m ain ta in  
the  status quo  in  favor o f  any change. O pponen ts o f this idea say th a t it creates a d isadvan­
tage for m easures th a t  appear la ter on  the  ballot, an d  th a t i t  is u n fa ir because the  sam e 
requ irem en t Ls n o t im posed  on candidate elections.

R ecent Legislative A ction

E ig h t s ta tes have co n sid ered  chang ing  th e  passage req u irem en ts  for in itia tive  m easures 
since 1999. Proposals th a t were considered bu t n o t enacted include the following.

• R equiring  a tw o -th ird s  vote to  pass an initiative th a t changes sta te  revenues and  for 
constitu tional am endm en ts (considered in A rizona, C aliforn ia).

•  R equiring  a 60 percen t vote on  initiatives resulting in  a loss o f state revenues o f  m ore 
than  $100  m illion  (considered in M ississippi).

•  R equiring a tw o-th irds vote on conservation Initiatives (considered in  M issouri).

• R equiring  th a t constitu tiona l am endm ents be passed at two consecutive general elec­
tions before taking effect (failed on  the ballot in 2000 in N ebraska).

•  R equiring  a th ree-fifths vote to  pass a constitu tional am en d m en t (considered In  O r ­
egon).

•  R equiring th a t the ballo t title for an initiative th a t con tains any superm ajority  voting 
requirem ent also contain  a sta tem en t ind ira ting  th a t the m easure will allow a m inority  
o f  voters to  veto the will o f  the m ajority in certain elections (considered in  O regon).
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E stab lish ing  a m e th o d  for the L egislature to  d e term in e  if  an in itia tive  m easure has 
substan tia l fiscal im pact: requiring  m easures tha t are determ ined  to  have a substantial 
fiscal im pact receive a vote o f 60 percen t to  pass (considered in  W ash ing ton).

R eq u irin g  a tw o-th irds vo te to  pass an  in itiative th a t allows, lim its  o r p ro h ib its  the 
tak ing  o f  wildlife (considered in W yom ing).
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A p p e n d i x  A .  T h e  I n i t i a t i v e  S t a t e s

Alaska
S ta tu to ry  In itia tiv e  

D *

C o n s titu tio n a l In itia tive  

N o n e
A rizona D D
A rkansas D D
C alifo rn ia D D
C olorado D D
F lo rida N o n e D
Id ah o D N o n e
Illino is N o n e D
M a in e 1 N o n e
M assachusetts I I
M ich ig an I D
M ississipp i N o n e I
M issou ri D D
M o n ta n a D D
N ebraska D D
N evada I D
N o rth  D ako ta D D
O h io I D
O k lah o m a D D
O reg o n D D
S o u th  D ako ta D D
U ta h D & I N o n e
W ash in g to n D & I N o n e
W yom ing D * N o n e

D— D i r e c t  I n i t i a t i v e ,  proposals that qualify go directly on the ballot.
I— I n d i r e c t  I n i t i a t i v e  proposals are submitted to the legislature, which has an opportunity to act on the 
proposed legislation. Depending on the state, the Initiative question may go on the ballot If the legislature 
rejects It. submits a different proposal or takes no action.
D’ — Alaska and Wyoming's Initiative processes exhibit characteristics of both the direct and indirect Initiative. 
Instead of requiring that an Initiative be submitted to the legislature for action (as In the Indirect process), they 
require only that an initiative cannot be placed on the ballot until after a legislative session has convened and 
adjourned. The intent Is to give the legislature an opportunity to address the issue in the proposed initiative, 
should it choose to do so. The IniUative Is not formally submitted to the legislature.
Source: National Conference of Slate Legislatures. January 2002.
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Appendix B. Other Initiative Reform 
Commissions

C alifornia C om m ission on  C am paign Financing. Democracy by Initiatiw : Shaping California's 
Fourth Branch o f Government. Los Angeles: C en ter for Responsive G overnm ent, 1992.

C alifornia C onstitu tion  Revision C om m ission. Recommendations o f the California Constitu­
tion Revision Commission to the Governor and the Legislature, A ugust 1996.

C alifornia League o f W om en Voters. Positions on  the Initiative and  R eferendum  Process. 
h ttp ://ca .lw v .o rg /lw v c/issu es/g o v /in itre f.h tm l, 1999.

C alifornia Policy Seminar. Improving the California Initiative Process: Options for Change, 
N ovem ber 1991.

Citizen's Com m ission o n  Ballot Initiatives. A. Alan Post, C hairperson. Report and Recom­
mendations on the Statewide Initiative Process, January  1994.

C ity  C lub o f Portland. The Initiative and Referendum in Oregon, February 1996.

C o m m ittee  on Ethics and  E lections, Florida H ouse o f  Representatives. Florida's Citizen 
Initiative Process, N ovem ber 1994.

League o f W om en Voters o f  O regon E ducation  Fund. Oregon's Initiative System: Current 
Issues, Spring 2001.

N ebraska P etition  Process Task Force: M ajority  and M inority  R eports. Senator D iA nna 
Schim ek, Chair. M ay 1994.

Sim m ons, C harlene Wear. California’s Statewide Initiative Process. Sacram ento: California 
Research Bureau, California State Library, M ay 1997. (C ontains collection o f reform s 
proposed by C alifornia newspapers.)

T h e  Speakers C om m ission on  the  C alifornia Initia tive Process. D avid Abel, C hairm an . 
Final Report, 2002.
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Glossary

A d v iso .y  In itia tiv e — A n o n -b in d in g  p roposed  s ta tu te  a n d /o r  c o n s titu tio n a l am en d m e n t 
th a t  is in itia ted  by citizens an d  placed o n  th e  ballo t for a p o p u la r  vote afte r a p e titio n  

process.

D ire c t In itia tiv e— A proposed s ta tu te  an d /o r  constitu tional am en d m en t in itia ted  by citizens 
a n d  placed o n  the ballo t for a po p u la r vote after a pe tition  process. I f  passed by the  voters, 
th e  s ta tu te  o r  c o n s titu tio n a l a m en d m e n t takes effect w ith o u t legislative o r guberna to ria l 

ac tio n .

G en era l Policy In itia tiv e— A citizen -in itia ted  proposal for a s ta tu te  an d /o r  constitu tiona l 
am en d m e n t th a t is general in  natu re , and  docs n o t con ta in  specific constitu tional or sta tu tory  
language. I f  voters pass a general policy initiative, the  legislature is requ ired  to  take action 
to  develop an d  Im plem ent the  policy.

I n d i r e c t  I n i t ia t iv e — A c i t iz e n - in it ia te d  p ro p o sa l fo r a s ta tu te  a n d /o r  c o n s ti tu t io n a l  
am en d m e n t th a t is first su b m itted  to  the legislature, w hich  has an o p p o rtu n ity  to  act on 
the  proposed legislation. T h e  initiative question  m ay be placed on  the ballo t if  the  legislature 
rejects it, subm its a d ifferen t proposal or takes no  action.

L e g is la t iv e  R e f e r e n d u m /R e f e r r a l— A p ro p o s e d  o r  n ew ly  e n a c te d  law  01 p ro p o s e d  
constitu tiona l am en d m en t placed o n  the ballo t by the legislature for voter approval.

P o p u la r  R e fe rendum — A process by w hich voters m ay pe tition  to  place a recen t enactm en t 
o f  th e  legislature on  the ballo t for approval o r rejection  by the people.
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3: S en a to r B en S te v e n s  
R ep resen ta tiv e  Lesil M cGuire

G ood M orning:

W e a re  writing to reg ister our opposition to H ouse Jo in t Resolution 5  a n d  H ouse  Biii 31 

which will p lace  new  restrictions on the  citizens' right to petition th e  governm en t. T he 

citizen’s  right to initiative is a  basic  Am erican right an d  should  be  ex p an d e d  not 

restricted . The g overnm en t should  do all th ings possib le  to en co u rag e  citizen 

participation for ft is thru citizen participation that good governm ent is c rea ted . T h e se  

bills do not im prove governm ent, they  only restrict the  citizen’s  right to red re ss . W hen 

and  if th e s e  reso lu tions com e before you for your consideration  p le a se  co n sid e r th e  

ci izens of A laska a n d  vote no.

chael an d  M ichelle Citti 
141 Edinburgh Drive 

A nchorage, A laska 99502  
(907) 2 43 -2990  H om e 
(9)07) 344-0302  Office

i

C p: R ep resen ta tiv e  Bill W illiams



A L A SK A  M IN E R S  ASSOCIATION, INC.
3J05 Arctic Blvd . *202, Anchorage. Alaska 98503 ■ (907) S63-92M • MX (007) 563-9225 • www.aiasiimmar* oro

March 13, 2003
MAR 1 4 2003

Honorable Bruce Wcyhnuich 

Chairman

House Stale Affairs Committee 
Capitol Building 
Juneau, AK 99801

Rli: 1 IB -? I , Relating to Initiative and Referendum Petitions 

Dear Representative Weyhruueh,

I am writing in support o f House Bill 3 1. This bill will make minor but important change* to the 
requirements for placing initiatives and referendum petitions on the ballot.

In recent years groups opposing mining, hunting, trapping, etc. have used initiative petitions in 

several states to place items on ballots. These groups are funded in large part by private non profit 
foundations. Their strategy appears to be one o f finding an issue that, on the surface, has err otional 
appeal to the public. They then arrange funding through the foundations to fight the issue Ofi^'ii 
times the issues being aitueked have rather small unorganized constituencies and wbij cannot muster 

sufficient funding to tell the other side o f the story to (lie public and as a result the initiative passes.

By incivasiug the number o f voting districts where signatures must be raised, I IB -3 1 woul J make 

it slightly more difficult for these special inierest groups to bring issues to the ballot. This is 
especially important for Alaska where remote end rural areas often have a very limited voie j in the 

Legislature due to their small population.

W e suppmt passage o f  IIB-31 and urge that it be passed out o f Committee at the earliest duo.

S in ce re ly ,

Steven C. Hnrcll, F.li. 
Executive Director

ce; Honorable Dill W illiams
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Subject; testimony 3/25/03 re HB31-Rep.Wm« ballot initiative 
Pntc; Tuc, 25 Mar 2003 09:09:00 -0900 
From; "Rlchnrd or Mury Bishop" <rmbi*hpp0pliol«$ka.noi> 

To l <frnn jdftrl Ing 0  lcgis.stnto.ak,us>

Mr. Chairman anrf members of the Committee,

My name Is Richard H. Bishop. I llvo on the outskirts of Fairbanks. I strongly support House Bill 3 t.

f
I am a game biologist by training. I retired from ADF&G in 19S9 after over 20 years work on game research, 
management and department administration. 6'moe retirement I have worked In various capacities, mostly with tho 
Alaska Outdoor Council, on fish and wildlife resource Issues, Including several initiatives,

Initiatives aren't a bad toot whon used to protect people's rights. Unfortunately, most Initiatives are Used to rostrjet 
people's rights. Even the founding fathers of this country were wary of the Impact of Initiative systems on minority 
rights.

In general, hunters, fishere and trappers are a numerical minority In Alaska. And In general, wildlife Initiatives In this 
state and nation-wide, havo promoted restriction of scientifically sound, lawful hunting, trapping and sound state 
wildlife management.

Rep, Williams’ bill, HB31, would help defend against rihe tyranny of the majority by requiring broader representation 
of Alaskan minorities of oil kinds, not Just hunters and trappers, In order to put an inWatfva on the ballot

Instead of a bad Idea being cold by sllok advertising to a gullible majority who have no stake In th> t**uo, the Idea 
would have to pass muster with those whoso Interests are most ar&cted.

HB3f does not ban Initiative. But 29 states now do and get along fine, HB31 really says "If you want to use this 
method of making law, you'd batter have an kioa that he'ps people -  not hurts them...or It Just wont fly."

Initiatives on wildlife Issue s are widely condemned by professional fish and wildlife biologists In Alaska and across 
the U.S. because they*vo proven a poor substitute for the legal framework developed over the last 100 years for 
managing fish and game,

With wildlife, It's easy to sell a bad idea with great-arid often misleading—advertising. People mostly like ’vfldflfo, 
and mostly don’t liko to bother checking out the (acts. So 1hey react to the emotional appeal of a ballot campaign.

t
Alaska has an outstanding legal framework for llsh and game manaoemenl -  consisting of tho local advleory 
commKtoos, the Board of Fisheries, th» Board ol Game and the Legislature, all working togetner wtth ADF&Q 
professionals, The Initiative process, as used by antl*bunters Is an “end run” around tho system. >

i o n 3/25/2003 10:17 AM
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M AR-25-03 TUE 1 2 :4 0  P H ?  REP WEYHRAUCH FAX NO. 485  2 2 7 3  P. 03

HB31 would improve the working climate of this commendable system, tt would bo harder to undermine the system 
through Initiatives that are not baaed on aound scientific management- Initiatives that penalize rather than promote 
the Interests of Alaska's fishers, hunters and trappers-- through the "tyranny of the majority.

Thank you for taking my testimony.

?
T

!V

I
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K A R E N  E. B R E T Z
____________________________________________ A t t o r n e y  a t  l a v / _______________________________________________
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A N C H O R A G E ,  A K  9 9 5 0 9  K B R E T Z 0 A L A f i K A . N E T

April 29, 2003 

• R e: H JR 5

Members o f  the House Finance Committee:

I am an attorney and am the secretary-treasurer o f  Alaskans for Efficient Government, an 
organization which has sponsored several statewide initiatives. I have been involved in 
the initiative process as a proponent o f  ballot initiatives, a collector o f  initiative 
signatures, and counsel to litigants involved in the initiative process.

I urge the members o f  this committee to not pass HJR 5. The right to petition the 
government is guaranteed to us in our state constitution and tangentially in the federal 
constitution. The net result o f  HJR 5 is the curbing o f  rights enjoyed by Alaskans.

One reason proffered in support o f  HJR 5 is that it wall hinder Outside special interest 
groups from getting their issues on the ballot. It is undisputed that special interest groups 
from Outside have been successful in putting their legislation before the people. But HJR 
5 will effect not only Outside interests, but also local people who rely solely on their own 
funds and physical efforts to collect signatures. The Outside interests will always have 
the funds to get their issues on the ballot regardless o f  the roadblocks placed before them. 
In contrast, Alaskans w on’t and will be dissuaded from participating in direct democracy 
i f  it is unreasonably difficult. This bill w ill disproportionately effect Alaskans.

The requirement that initiative sponsors collect signatures equal in number to 10% o f  the 
voters who voted in the prior general election already presents a substantial challenge for 
Alaskans. Tliis ensures that the proposed initiative has minimal support. HJR 5 does not 
disturb this 10% signature requirement, but it will additionally require: (1) sponsors to 
collect signatures from three quarters o f  the house districts and (2) that seven percent o f  
the voters in each o f  those districts sign the petition.

A  person living in Dillingham cannot collect all the signatures that he needs to place an 
issue on the statewide ballot by staying in Dillingham. But by flying to Anchorage and 
collecting signatures in the places frequented by people from across the state -  such as 
the post offices, the malls, and the big box stores -  he can. HJR 5 will preclude him from 
being able to do this. HJR 5 will require rural Alaskans to pay for plane tickets, lodging, 
transportation, and meals not only in Anchorage, but also plane tickets, lodging, 
transportation, and meals in Juneau, Fairbanks, Barrow, Bethel, etc. in order to meet the
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onerous requirem ents o f  H JR  5. M ost people do not have the funds for this. H JR  5 w ill 
; disenfranchise people living in rural A laska from participating in the initiative process.

N ow  w hen we have increased cause to reflect upon the individual freedom s and 
prosperity that our form o f  governm ent allows us to enjoy, the legislature should 
encourage m ore Alaskans to participate in the initiative process. A lthough the initiative 
process has never been instituted on the federal level, the United States Supreme Court 
has com m ented on it in the case o f  United M ine W orkers o f  A m erica v. Illinois State B ar 
A ssociation. 389 U.S. 427 (1967): ”

W e start with the prem ise that the rights to peaceably assem ble and to  petition 
for a redress o f  grievances are am ong the m ost precious o f  the liberties 
safeguarded by the Bill o f  Rights. These rights, moreover, are intimately 
connected, both in origin and in  purpose, with other First A m endm ent rights o f  
free speech and free press. “A ll these, though not identical, are inseparable.” 
(Citations omitted) The First A m endm ent would, ho\ /ever, be a hollow  prom ise 
i f  it ever left governm ent free to destroy or erod^ its guarantees by indirect 
restraints so long as no law  is passed that prohibits free speech, press, petition, 
or assembly as such. We have therefore repeatedly held that laws w hich actually 
affect the exercise o f  these vital rights cannot be sustained m erely because they 
were enacted for the purpose o f  dealing w ith some evil w ithin the S ta.e’ 
legislative competence, or even because the laws do in fact provr '.e a helpful 
means o f  dealing which such an evil. (Citations omitted)

Restraining the rights o f  the people from  petitioning the governm ent through the initiative 
process is certainly not A laskan, and I also add, is ro t patriotic. In this tim e o f  budget 
shortfalls and dwindling resources, one would think the legislature could fund better 
things to debate than the erosion o f  citizens’ rights.

I urge the members o f  the Com m ittee to vote “do not pass” HJR 5.

Very truly yc.urs,

K aren Bretz

2

TOTAL



Governm ent

League of Women Voters of Alaska
Position: A LA SK A ’S STA TU TO R Y  IN IT IA T IV E  PR O C E SS

ST A T E M E N T  O F  PO SIT IO N

The League o f  Women Voters o f  Alaska supports the existing initiative process and makes the
following recommendations:

1. Initiatives should be voted on only at General Elections, not special or primary elections.

2. Support change that requires simplicity and clarity o f  the wording o f  initiative questions 
with a “yes” vote to indicate in favor o f  the measure and a “no” vote to indicate 
opposition to the measure.

3. Support disclosure on each initiative petition o f  the name(s) or group(s) that is paying the 
gatherer and how  they are paid, such as by signature or by the hour.

4. Support the requirement for not less than 500 qualified voters as sponsors to the 
prospective petition with the Lieutenant Governor's office.

5. Support the requirement for a number o f  valid signatures not less than ten (10%) percent 
o f  the total number o f  the votes cast in the preceding general elections.

6 . Support a formula for at least 50 signatures in each o f  two-thirds o f  the legislative 
districts in order to reflect statewide interest in a measure.

7. Support the requirement of' an attorney general advisory opinion as to the 
constitutionality o f  each proposed initiative after it has qualified for the ballot, such 
opinion to be published in the State Election Pamphlet.

8 . Support the existing limit on time for collecting signatures to one year.

9. Support the requirement for a cost analysis to be on each initiative petition.

10. Support the requirement that signature gatherers be qualified voters o f  Alaska.

Adopted 2001 a t Post-Convention Board M eeting; Reaffirmed 2002, 2003



TESTIMONY ON HJR 5

I give my respect to and honor the legislators here today who have the courage to undertake public service.
of ' fy^ 'fabhto+y Wtf) zchaz ,

I understand where Representative Williams and his cohorts arc coming from about reforming the initiative 
process. My personal example of their point is the Bill Board Initiative of several years ago -- the actual 
language and enforcement of which could not be conceived in what was presented to petition signers and 
voters. You can’t imagine the negative impact on tourism in the Interior when restaurants and RV and 
camping site businesses can’t effectively identify where their businesses are to passing tourists.

But jhe other side is also important. With the modern tendency to legislative power block voting (to combat 
the p££affied inefficiency of democracy), legislative ideas that aren’t backed by rich special interests or the 
leaders of the controlling political party, have a slim chance. Then there is tjJt central problem of 
democracy -  after awhile, selfish special interests always find a way to abuse or manipulate philosophically 
sound constitutional methodology.

I am afiuid that imperfect human beings have to put. up with potential abuse and manipulation of imperfect 
government structure. I advise two tilings to minimize damage and “pendulum swir % type” problems on 
this issue, o

.- T h o  pa rh (l)k  fifrLXaQ <
t  Every Alaska legislator hats a moral, intellectual, philosophical, and common sense responsibility to C&.re 

PERSON ALL 1 study or restudy all relevant Alaska constitutional convcr uon minutes plus major Alaska 
Supreme Court rulings on the initiative process. Don't demean yourselves before history by trying to say 
legislators are too busy to study up for the most important type of legislative vote there is. Or indirectly 
attack our whole system of government by insisting that the People and their representatives (you) are 
effectively too ignorant and even illiterate to judge constitutional philosophy without so-called “expert” 
help and guidance, ‘fou. o M . s }\(m U I

S-tvuay
til if  after study of constitutional philosophy, the modification proposed is still worthy of consideration, 
you could minimize the impact of the proposal’s^eajuicsses with changes from legislative deliberation and 
public input. For example, you could legislateljgei methodology to circulate initiative petitions by (jl/'ebs i tc  
b m vn /E  -mail. Or even use Alaska government vehicles like the PFD booklet to nublisb qualified 
initiative petitions that people could sign or not. You Finance people really can’t howl about using public 
funds like this, since the state fully subsidizes closed political party primaries, using justifications that 
could equally apply to petition circulators. I’m sure lltere are other ideas to compensate for the weaknesses 
of HJR 5 that thoughtful people could think up.

I close with a healthy reminder from Founding Father Thomas Paine: “Those who expect to reap the 
blessings of freedom must, like men, undergo the fatigue of supporting it.” You are being tested. I bid you 
good luck.

P£lB<wc-2tl228
Auke Bay, AK 99821
E-mai I: looki tove r@ worldnct. a tt. net
V.M. 877-950-7980



Wednesday, April 30, 2003

Testimony opposing HJR 5

Committee members, thank you for allowing me to testify against HJR 5. I would like to begin by pointing out 
that the proposed changes to the initiative process attempts to fix something that isn’t broken. Rep W illiams 
has proposed increasing the distribution requirement so as to “encourage broad, statewide support for the idea 
contained within an initiative before it gets on the ballot” ... and to include voters from all pads o f  Alaska in the 
process to promote “awareness o f initiatives to people throughout the state” .

I would submit that this is not necessary' and even if  they were, HJR 5 is not the best way to achieve these goals. 
First, there is no evidence given that the idea contained within an initiative does not already enjoy broad 
statewide suppod. Included in the initiative package are repods showing the distribution o f  signatures from the 
last ten initiatives. In each case, significant numbers o f  signatures were gathered from every district throughout 
the state. The fact that an initiative makes it on the ballot in and o f  its self indicates broad suppod. The fact that 
many citizens from every legislative district signed these petitions proves not only that the issues have broad 
suppod but that the initiative process is working.

Moreover, no evidence has been presented that any initiative has passed that did not have broad suppod. In fact 
most initiatives that pass statewide generally pass in every district. The one exception that I found in checking 
the 2000 and 2002 initiatives was the referendum dealing with wildlife management. That ballot issue however 
won in 30 o f  40 districts. And o f  the ten districts it lost most were in Anchorage and Fairbanks.

Which brings me to another reason that some folks are suppoding making the initiative process more onerous; 
and that is to keep initiatives o ff  the ballot dealing with wildlife management issues. However, if one group has 
the money to mount expensive initiative drives it is the lovers o f  furry little animals. Since 1976 only one group 
has been able to gather the necessary signatures to put a referendum on the ballot. That group is the folks who 
oppose the trapping o f  wolves. If they can raise the money to gather signatures equivalent to 1 0 % o f  the vote in 
90 days then they will still be able to afford to put signatures on the ballot even if  the distribution requirement is 
raised.

So Republicans who suppod this bill will find themselves being portrayed as folks who are attacking the 
initiative process and even if the proposed changes pass, wildlife management issues will still make the ballot. 
However, they might be the only ones - they and labor unions issues. However, true citizen initiatives will be 
very hard pressed to make the ballot.

But there is a better way to accomplish these twin goals o f  making the initiative process more inclu ive and 
preventing the tyranny o f  the densely populace areas over the sparsely populated areas. As to the fit >t goal, 
making the initiative process more accessible to all Alaskans; that can be accomplished very easily by making 
initiatives one page and posting them as Adobe Acrobat files on the Division o f  Elections website. This allows



even the most remote Alaska voter to siun the uelilion. It will also save Alaska laxnavcrs thousands o f  dollar 
in Diintinu costs.

Currently the state navs for the cost o f  printing 500 petition booklets at no charge for everv initiative that the 
Attorney G e n ia l approves for circulation. Since each petition booklet is 14 legal size pages o f  printing 
(including covers') and assuming vve get a price o f  as little as a nickel a page (a rather generous bulk discount), 
the state still spent $12,950 printing booklets for initiatives that did not make the ballot and another $11.900 for 
initiatives that did make the ballot. That’s money that can be put to much better use.

As to preventing the supposed tyranny o f  the densely populated areas over the sparsely populated areas, this can 
be addressed using a solution practiced in Switzerland. There cantons can vote to repeal laws either state wide 
or only within a particular canton. This is remedy that has not yet been tried in Alaska.

Finally, let me conclude by addressing some additional points that 1 feel make the changes proposed in F1JR 5 ill 
advised. In the legislative packet is a report entitled “Initiative and Referendum in the 21a Century” by the 
National Conference o f  State Legislators. In this report they make 34 recommendations to improve the 
initiative process. Almost every one o f  these proposals arc already in force in Alaska. The two that arc not arc 
the following:

Recommendation 2.2: ...the legislature should provide for public hearings on the initiative proposals.

Recommendation 4.3: The states should require the drafting o f  a fiscal impact statement for each initiative 
proposal.

These proposals are not addressed by FUR 5. Moreover, the report criticizes initiative abuses in most notably 
California and Oregon but the solutions that are proposed, as I already mentioned, are almost all in place in 
Alaska. One criticism that was leveled in the report is abuse o f  the initiative process by too many initiatives 
appearing on the ballot. This is not now and never has been a problem in Alaska. Since statehood only 34 
initiatives have appeared on Alaska ballots. That’s 34 in 42 years and 21 elections. That works out to an 
average o f  1 . 6  initiatives per election.

Finally, in the legislative packet are the minutes from the Constitutional Convention that deals with the 
initiative and referendum issue. The drafters o f  our constitution debated the question o f  how many signatures to 
require and what distribution to require. An amendment was proposed to require “ from each o f  two-thirds o f 
the election districts o f  the State with signatures equaling not less than 3% o f  the number o f  voters casting 
ballots for Governor n each such district in the preceding general election at which a governor was elected” 
(Page 38). The amendment failed 3 1 to 17.

If  the founding fathers and mothers o f  Alaska thought 35 from 2/3 o f  the districts was too onerous a 
requirement, why then are we considering a requirement more than twice as onerous.

Please honor the draflers o f  the Alaska Constitution and vote against HJR 5.

Thank you.

Alvin A. Anders



Alvin A. Anders 
217 Seward Street 
Juneau, AK 99801 

790-4367

Wednesday, April 30 2003

Ideas for improving the initiative process

1. Remove the restriction o f  paying only $ 1  per signature.

This restriction, if  it is not unconstitutional, is certainly contrary to the spirit o f  free enterprise. It is also 
contrary to the principle o f  division o f  labor which has been a principle that has helped this nation prosper.

2. Extend the time period to allow for the gathering o f signatures.

The longer time period allows for citizens to  place issue on the ballot without having to resort to paid 
circulators.

3. Return the thirty day grace p e ro d  for initiatives that fail to gather the necessary signatures within the 
allotted time. This is particularly im portant if  the distribution requirement is raised.

4. A llow initiative sponsors to submit signatures to election officials for certification as they are gathered,

This will spread out the work for the Division o f  Elections. Current policy sometimes has hundreds o f  
thousands o f  signatures arriving in the Division o f  Elections office all in the same week and all needing verified 
within 60 days.

5. M ake petitions one page and post on the Division o f Elections website.

This will make it possible foi voters throughout the state to easily sign and circulate petitions.

6 . Make proponents pay for the cost o f  their own printing.

Submitted by Alvin A. Anders, 
217 Seward Street,
Juneau, AK 99801 
907 790-4367
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Finance Committee considered HOUSE JOINT RESOLUTION NO. 5

HJR 5 CONST AM: INITIATIVE/REFERENDUM PETITIONS

Proposing an amendment to the Constitution of the State of Alaska relating to initiative and referendum 
petitions.

and recommends:

[ ] be replaced with_______  CS __________________________  (_________ )

[ ] adopt p rev ious________  CS __________________________  (_________ )

[ ] attached amendment(s)

[ ] adopt Letter of Intent by __________________________ Committee

[ ] further referral to ___________________________  Committee

NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):

b tiv A T E  FINANCE COMMITTEE REPORT

Senate Bill:
[ ] Same Title 
[ ] New Title

House Bill:
[ ] Same Title 
[ j Technical Title 

Change 
[ ] New Title w/ 

SCR#____

reported OUT 

MAY 0 3 2004

SENATE FINANCE 
COMMITEE

Department Date Fiscal Indet. Zero. FN# Department Date Fiscal Indet. Zero FN#

C j o j 1 .6

-------ii

[ ] APPROPRIATION - no fiscal note



— REPORTED'OUT

FISCAL NOTE

STATE OF ALASKA
2004 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):__________
Title Constitutional amendment relating to the

Fiscal Note Number: 

Bill Version:
(H) Publish Date:

Dept. Affected: 
'RDU

MAY 0 3 ?n,M

SENATE FINANCE 
COMMITEE

HJR 5
2/2/04

GOV
Elections

Initiative and referendum petitions Component Elections
Sponsor
Requester

Representative Williams
Rules Committee

Expenditures/Revenues

Component No. 

(Thousands of Dollars)

21

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services 
Travel 
Contractual 
Supplies 
Eq',ament 
Land & Structures 
Grants & Claims 
Miscellaneous

1.5

TOTAL OPERATING 1.5 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

ICHANGEIN REVENUES ( ) f

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mentdl Health
Other (Specify Type-Do not abbreviate)

1.5

TOTAL 1.5 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Allach a separate page it necessary)
This figure includes the cost of providing information about this issue in the Official Election Pamphlet, as 
required by AS 15.58. If this measure requires the printing of an 8-1/2 by 18 inch ballot, the cost will 
increase by $22.0.

Prepared by: Leonard G. Jones Phone 465-3051
Division Division of Elections Date/Timo 1/30/04 10:54 AM

Approved by: Laura A. Glaiser, Director____________________________  Date 1/30/2004
Agency Offico of the Lb Governor, Division of Elections

(R iv .n id  12/2003 OMB)

cc. ./TTEE COPY
Page 1 of 1



Co-Chair 

House Finance Committee 

Subcommittee Chair 

Environmental Conservation 
Courts

A l a s k a  S t a t e  L e g i s l a t u r e

Representative William K. Williams

During Session • 
Scate Capitol 

Juneau, AK 99801 -1182 
(907) 465-3424 

Fax (907) 465-3793

In Ketchikan:
50 Front Street, Suite 203 

Ketchikan, AK 99901 
(907) 247-4672 

Fax (907) 225-8546

sponsor Statement for HB 31/ HJR 5 
Initiative and Referendum Petitions

“ An A ct relating to initiative and referendum  petitions; and 
providing for an effective date”

House Bill 31 and House Joint Resolution 5 (“HB 31/ HJR 5”) were introduced to 
encourage broad, statewide support for the idea contained within an initiative before it 
gets on the ballot. By including voters from all parts of Alaska in the process, the 
legislation promotes awareness of initiatives to people throughout the state.

The legislation supports the letter and spirit of Article XI, Section 3, of the Alaska 
Constitution, which requires initiative sponsors to obtain a minimum o f one signature 
from residents of at least two-thirds of the House Districts in the State of Alaska (27 
districts). HB 31 and HJR 5 propose that initiative sponsors gather signatures from 
residents of at least three-quarters o f House Districts (30 districts). The legislation also 
proposes that the total number of signatures in each of those districts am ount to at least 
seven percent of the number of people who voted in the most recent election in that 
district. It does not change the constitution’s requirement that the total number of 
signatures statewide in support of an initiative or petition amount to at least ten percent of 
the num ber of people who voted in the most recent election. The legislation would put a 
proposed constitutional amendment on the ballot, leaving it to the people o f the state to 
decide if these changes are warranted.

Contact: Tim Barry, Aide to Representative Bill Williams, at (907) ■1-65-2812

Col'faun Coie Hollis Ketchikan Me yen Chuck Saxrrun Thome Bay



LEGAL SERVICES

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mall Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 
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Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M February 5, 2003

SU B JE C T :

T O :

FR O M :

Initiative and Referendum Petitions (HJR 5) 
(W ork Order No. 23-LS0202)

Representative Bill W illiams 
Attn: Tim Barry

Kathryn L. Kurtz 
Legislative Counsel

You have requested a sectional summary o f  the above-described bill.

As a preliminary matter, note that a sectional summary o f  a bill should not be considered 
an authoritative interpretation o f  the bill and the bill itse lf is the best statement o f  its 
contents. I f  you would like an interpretation o f  the bill as it m ay apply to a particular set 
o f  circumstances, please advise.

Section 1. Proposes amending Article XI, sec. 3 o f  the Constitution o f  the State o f 
Alaska to impose more stringent signature requirements for initiative and referendum 
petitions. As amended, the constitution would require that a petition be signed by 
residents o f  at least three-fourths o f the house districts in the state (an increase from two- 
thirds), and that the number o f  signatures from voters in each o f  those house districts be 
equal to at least seven percent o f the number o f  people who voted in  that district in the 
preceding general election.

Section 2. Specifies that the proposed amendment be placed before the voters at the next 
general election.

KLK:med
03-102.med



Additional Information for the Sponsor Statement for HB 31/ HJR 5 
Initiative and Referendum Petitions

T H IS  B ILL CA RRIES O U T T H E  IN TEN T O F T H E  FR A M E R S O F A L A SK A ’S 
C O N ST IT U T IO N

The Framers of Alaska’s Constitution spoke about wanting to ensure that no particular part of 
the state could get an Initiative on the Ballot without some support from throughout the State -  
that’s why they included a geographic distribution requirement in the Constitution.

HB31/HJR5 work to achieve the goals o f the Framers, by adjusting the Constitution to reflect 
changes in Alaska since the Constitution was written. In 1956, there were three areas of the state 
with roughly equivalent populations (Southeast, Fairbanks/Interior and Anchorage); now there is 
one dominant community.

Also, communication and technology have changed radically since the Constitution was written. 
It is much easier now to send signature books around the state and gather support for an issue.

T H E  NCSL SU PPO RTS T H IS  KIND O F A R E Q U IR E M E N T
The National Conference of State Legislators published a report last year which urges States to 

adopt a geographic distribution requirement for Initiative Petition signatures, like the one proposed 
in this legislation. As this report says, there have been problems in other states with excessive and 
frivolous Initiatives making it difficult for legislatures to do their work.

T H IS  LA W  W O U LD  N O T  C R E A T E  AN UNDU E H A R D SH IP  F O R  IN IT IT IA T IV E  
SPO N SO RS 

IN  FA C T, TH IS  LA W  W O U LD  E X PO R T  D E M O C R A C Y  T O  A LL A REA S O F THF. 
S T A T E

Data from the Division of Elections show that initiative supporters in recent years would not 
have had to work too hard to have met the requirements of HB31/HJR5. Among the ten initiatives 
that have been on the ballot since 1998, sponsors would have had to gather an average of 935 
additional valid signatures to com ply with this law. On these ten petitions, sponsors gathered an 
average of 40,148 total signatures. In fact, the proposed legislation only requires signature 
gatherers to get signatures from as few as 2.4 and at the most 6.4 percent o f registered voters in each 
district.

Currently, most Initiatives are getting on the ballot without any substantia! support from many 
areas of the state. For example, an average o f only 59 voters from  Ketchikan, A laska’s 4 th largest 
city, signed each of the petitions for the last ten initiatives to reach the ballot. T hat’s 9/10ths of 1 
percent o f the number of people who voted in the most recent election.

T H E  B ILL HAS W ID ESPR EA D  SU PPO R T  F R O M  P E O P L E  AND G R O U PS AROUND 
T H E  STA TE

The fiscal note is $1,500 -  the cost to the Division of Elections o f printing an additional page in 
the election pamphlet next fall for the Constitutional Amendment Vote.

The legislation is supported by the Alaska Outdoor Council, the Alaska M iners’ Association, the 
Alaska League of Women Voters and the Alaska State Cham ber o f Commerce.
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C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a

a r t ic l e  m

}
or joint adm inistration o f any func^'ons or 
powers, may be made by any loca! r r n -
m ent with any other local govern- ith
the State, or with the  U nited S ta te s ,. .lless 
otherwise provided by law or charter. A  city 
may transfer to  the borough in which it is 
located any o f its powers or functions unless 
prohibited by law or charter, and may in  like 
manner revoke the transfer.

§ 14. Local G o v ern m en t A gency. A n 
agency shall be established by law in the ex­
ecutive branch o f  the state government to 
advise and assist local governments. I t  shall 
review their activities, collect and publish 
local government inform ation, and perform 
other duties prescribed by law.

§15. Special Service D istricts. Special ser­
vice districts existing at the time a borough 
is organized shall be integrated with the gov­
ernm ent o f  the borough as provided by law.

ARTICLE XI
Initiative, Referendum, and Recall

Sec.
1. Initiative and Referendum.
2. Application.
3. Petition.
4. Initiative Election.
5. Referendum Election.
6 . Enactm ent.
7. Restrictions.
8 . Recall.

§ 1 . In itia tive  and R eferendum . The
people may propose and enact laws by the 
initiative, and approve or reject acts o f the 
legislature by the referendum.

§ 2. A pplication. A n initiative or referen­
dum  is proposed by an application contain­
ing the bill to be initiated or the act to be 
referred. T he application shall be signed by 
no t less than one hundred qualified voters 
as sponsors, and shall be filed w ith the lieu­
tenant governor. I f  he finds it in proper form 
he shall so certify. Denial o f  certification 
shall be subject to judicial review. [Amend­
m ent approved A ugust 25,1970 -  Effective 
O ctober 10,1970]

§ 3. Petition. A fter certification o f  the 
application, a petition containing a summary 
o f  the subject m atter shall be prepared by 
the lieutenant governor for circulation by the 
sponsors. I f  signed by qualified voters, equal 
in number to ten per cent of those who voted 
in the preceding general election and resi­
den t in a t least two-thirds o f the house dis­
tricts o f the State, it may be filed with the 
lieutenant governor. [Amendment approved 
A ugust 25, 1970 -  Effective October 10, 
1970; A m endm ent approved November 3, 
1998 -  Effective January 3,1999]

§ 4. Initiative Election. A n initiative peti­
tion may be filed at any time. T he lieuten­
ant governor shall prepare a ballot title and 
proposition summarizing the proposed law, 
and shall place them on the ballot for the 
first statewide election held more than one 
hundred- twenty days after adjournment o f 
the legislative session following the filing. 
If, before the election, substantially the same 
measure has been enacted, the petition is 
void. [A m endm ent approved A ugust 25,
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C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a

1970 -  Effective October 10,1970]

§ 5. Referendum  Election. A referendum 
petition may be filed only within ninety days 
after adjournm ent o f  the legislative session 
at which the act was passed. T he lieutenant 
governor shall prepare a ballot title and 
proposition summarizing the act and shall 
place them  on the baliot for the first state­
wide election held more than one hundred- 
eighty days after adjournm ent o f tha t ses­
sion. [A m endm ent approved A ugust 25, 
1970 -  F ffective O ctober 10,1970]

§ 6 . Enactm ent. I f  a majority of the votes 
cast on the proposition favor its adoption, 
the initiated measure is enacted. I f  a m ajor­
ity o f the votes cast on the proposition favor 
the rejection o f an act referred, it is rejected. 
T he lieutenant governor shall certify the 
election returns. A n  initiated law becomes 
effective ninety days after certification, is no t 
subject to veto, and may not be repealed by 
the legislature w ithin two years o f its effec­
tive date. I t  may be amended at any time. 
An act rejected by referendum is void thirty  
days after certification. A dditional proce­
dures for the initiative and referendum may 
be prescribed by law. [Amendment approved 
A ugust 25, 1970 -  Effective October 10, 
1970]

§ 7. Res-Actions. T he initiative shall no t 
be used to dedicate revenues, make or re­
peal appropriations, create courts, define the 
jurisdiction o f  courts or prescribe their rules, 
or enact local or special legislation. T he  ref­
erendum shall not be applied to dedications 
of revenue, to appropriations, to local or spe- 

& dal legislation, or to laws necessary for the 
immediate preservation o f  the public peace, 
health, or safety.

ARTICLE XII

§ 8 . Recall. All elected public officials in 
the State, except ju d id a l officers, are subject 
to recall by the voters o f  the State or politi­
cal subdivision from which elected. Proce­
dures and grounds for recall shall be pre­
scribed by the legislature.

ARTICLE XII 
General Provisions

Sec.
1. State Boundaries.
2. Intergovernm ental Relations.
3. Office o f Profit.
4. Disqualification for Disloyalty.
5. O ath  o f  Office.
6 . M erit System.
7. Retirem ent Systems.
8 . Residual Power.
9. Provisions Self-Executing.

10. Interpretation.
1 1 . Law -M aking Power.
12. Disclaimer and Agreement.
13. Consent to A ct o f  Admission.
14. Approval o f Federal A m endm ent ro 

Statehood A ct Affecting an Interest of 
the State U nder that Act.

§ 1. State Boundaries. T he State o f  Alaska 
shall consist o f all the territory, together with 
the territorial waters appurtenant thereto, 
included in the Territory o f  Alaska upon the 
date o f ratification o f  this constitution by the 
people o f  Alaska.

37



M EM O R A N D U M

TO: M embers o f the Senate Finance Committee 
FROM: Tim  Barry, Aide to Representative Bill Williams 
RE: HB31/HJR5 Constitutional Convention Minutes 
DATE: 03/03/04

Attached are excerpts from the Alaska Constitutional Convention regarding the 
In itiate e process. I pulled these minutes from the Departm ent of L aw ’s website. 
Delegates spent the better part o f two and a half days at the Convention discussing the 
issues of Initiative and Referendum. I have read through all of this discussion, and have 
pulled out what I consider to be the most relevant parts of it. It is long, but helpful in 
understanding the thinking of the delegates on the issue.

C om m ents o f in terest:
Taylor, p.4: Talks about the fact that they designed the Article to try to protect the 

state from pressure groups.
Taylor, p. 10: Talks about local legislation and the concept of lim iting the num ber of 

signatures from one area.
7 aylor, p.26: Talks about the discussion the committee had regarding geographical 

signature requirements, decided against them.
Pages 24 to 29: Discussion among delegates regarding geographical signature 

requirements, and the vote in favor o f 2/3rds.

Page-bv-Page synopsis;
Pages 1,2: Collins reads across proposed Initiative language (Note the top of Page 2, 

where it says the initiative can not be used “for special or local laws that are of interest to 
only one group of people or people in only one portion o f the state.”)

Pages 2,3: Taylor -  history' in other states, how Comm ittee cam e up with plan, why 
Initiative is good

Page 4: Taylcr -  influence of pressure groups, need for Initiative system
Page 5: Taylor, Egan - Referendums
Page 6 : Taylor, Egar. -  Appropriations not allowed
Page 7: Taylor, Davis - G overnor can’t veto Initiative; Can’t amend
Constitution
Page 8 : Taylor, M cLaughlin - Need ten sponsors, 8 % of voters to get 
on ballot; A.G. approves language; Emergency acts 
Pages 8,9: Hinckel - W hy 10 petition sponsors are needed; Taylor -  that’s 
a safeguard
Page 9: Taylor, Buckalew - Bonding; what other states do 
Page 10: Taylor -  Signatures from various parts o f state
Page 11: B a r r -  do we need an Initiative process?; W hy 8 % statewide? T a y lo r-  I t’s 
a good number
Page 12: Smith -  Problems California had, benefits o f Initiative; V. Rivers, Hinckel 
-  Referendum to reverse Legislative act; Emergency Acts



Page 13: Taylor - Percent of voters’ signatures needed, other states 
Page 14: Marston - speech urging Initiative process 
Page 15: Taylor, Coghill - speeches supporting Initiative
Page 16: M cNealy - opposes Initiative process; Kilcher -  history; M etcalf -  support 
Initiative
Page 17: Barr -  we need initiative, can’t trust legislators. Lobbyists, crackpots.
Opposes initiative
Page 18: McCufcheon -  supports:
Page 19: Buckaib'v -  opposes; Hurley -  supports; Gray -  suggest increasing from 8  

to 10%; Johnson -  move increase from 8  to 15%;
Page 20: Sundborg -  that’s high; Marston -  average elsewhere is 8 %
Page 21: V. Rivers, Taylor -  15% too high; Marston, Hurley -  8 % good; Boswell -  
15% good
Page 22: L o n d b o rg - 15% good
Page 23: H ilsch e r-  85 good; Hinckel, M cNealy -  15% good; Vote -  15% wins, 25 
to 23.
Page 24: Johnson -  motion requiring 2/3rds of precincts; M arston -  it’s needed 
Page 25: Londborg -  2/3rds is good
Page 26: Johnson -  amend to “2/3rds o f election districts” ; Smith -  opposed; Taylor, 
Hinckel -  opposed, should leave it to legislature; Cooper -  support; Londborg -  
M issouri, with 5% of 2/3rds of districts, is harder;
Page 27: Hermann -  oppose, leave it to legislature; Sundborg -  good idea to require 
statewide signatures, support 2/3rds; Buckalew -  Oppose, leave it to legislature; 
Smith -  support
Page 28: Johnson - 2/3rds is a good safeguard
Page 29: Kilcher -  Could legislature require more signatures? Johnson -  No; Kilcher 
- 1 think legislature can make changes, so I support; Vote -  2/3rds passes (38 to 13) 
Pages 30-32: Taylor moves to change 15% statewide requirement to 10%; discussion 
o f this idea, comparisons to other states, Vote, 10% passes (29 to 21)
Pages 33-34: V. Rivers moves to change from 2/3rds of districts to Vi of districts. 
Discussion, Kilcher s a js  the legislature can change it later to increase signature 
requirements. Vote, motion fails (26 to 26)
Page 35: M cNealy moves Reconsideration of vote to drop 15% statewide to 10% 
Page 36: Marston -  15% is too high; Buckalew, Boswell -  support 15%
Page 37: V. Rivers, Cooper -  what the numbers mean; Vote -  10% passes (27 to 23)
Page 38: Londborg moves to require 3% of voters in each of 2/3rds o f districts, talks
about need to get enough statewide support
Page 39: Hurley, V. Risers -  opposed, there are enough safeguards
Page 40: Vote -  3% fails (17 to 31)



ALASKA CONSTITUTIONAL CONVENTION 
December 16*, 1955 
THIRTY-NINTH DAY

COLLINS: We have submitted that to you, a comm'ttee report. It was okayed by the seven members of 
this Committee. Yet perhaps there was some individual feeling of members that their idea was not properly 
expressed in this report, and it was decided to place this report back to the Convention for the consideration 
of each individual member here for a full expression of his opinion, and we want to hear his opinion, and 
the committee itself will not feel bad about any amendment that is germane to the principles that are set 
forth in this report. I would like to have the different articles, I would like to read the comments of the 
Committee. Perhaps it might give some enlightenment into the questions that you would ask about that 
report. It will take very little time. Now on the commentary of the Committee cn the Article of Initiative, 
Referendum and Recall.

"(Section 1 Initiative) The initiative is the power of the people to initiate laws themselves and to provide for 
a referendum on such laws without action by the legislature This section reserves the authority of the 
people to initiate laws by petition at l vote of the people directly.

(Section 2 Referendum) This section permits the people to require that laws passed by the Legislature be 
referred to a vote of the people before taking effect. This power is known as the Referendum.

(Section 3 Procedure) Many constitutions, in the states which make provision for the use of the initiative 
and referendum, contain a great degree of detail relating to the exercise of the initiative and referendum. 
This section permits the legislature to provide by law for some details, but provides that the Legislature 
may not restrict the substantive rights guaranteed in Section 4, nor to require procedures more difficult than 
provided in Section 4.

(Section 4 Petition, ballot title; election; vote required) This section sets forth certain substantive provisions 
and minimum procedures affecting the exercise of the initiative and referendum. To prevent waste of 
money on elections for laws that are unconstitutional, sponsors are required to submit a proposed law to the 
Attorney General for certification of its constitutionality, subject to cour' i '.view, prior to the circulation of 
petitions. The proviso t is intended to stop, at the initial stage, the circula : n of petitions for laws that 
would, even if approved by the voters, result in expensive court action.

If the legislature adopts a measure that is the subject of the initiative, the measure does not have to be 
submitted to the people.

Additional details of procedure may be provided by the legislature subject to the limits imposed by this 
section. The procedure outlined has the advantage of brevity while insuring the substantive rights to tne 
people.

(Section 5 Restrictions) The exercise of the initiative is a fundamental right of the people, but special 
interest groups should not be permitted to unduly liamper the operation of the government. The restrictions 
in Section 5 will prevent the abuses and problems that have sometimes arisen in the states permitting 
initiative and referendum. Neither the initiative nor referendum can be used with regard to emergency 
legislation, appropriations, or measures earmarking taxes and other revenues, or for special or local laws 
that are of interest to only one group of people or people in only one portion of the state.

(Section 6 Recall) The right of the people to remove elected officials is preserved, The Legislature is 
directed to provide the methods to be used.

Commentary on the Article on Amendment and Revision



(Section 1 Methods) This section outlines three methods by which the constitution may be amended or 
revised, By action of two separate legislatures directly; (2) by action of one legislature and referral to the 
people; and (3) by constitutional convention.

(Section 2 Proposals by Legislature) The Legislature, by a two-thirds vote, may submit a proposed 
amendment to a vote at a general election. Use of general election is intended to insure a s ibstantial vote on 
the question.

An alternate method is provided which permits the legislature, by a two-thirds vote, to submit a proposed 
amendment io the next legislature, but not to a succeeding session of the same legislature. If the second 
legislature adopts the amendment by a two-thirds vote it becomes part of the constitution without referring 
it to a vote of the people.

(Section 3 Constitutional Convention) The legislature is empowered to call a convention, but if the 
legislature does not provide for a convention each ten years, the question is submitted to the people at the 
following general election.

The legislature is authorized to prescribe the procedures and powers of a convention; but if it does not 
make such provisions, the law calling this convention will be followed insofar as practical."

That is the commentary on the articles which your Committee has put before you in the substitute report. 
Now on December 4, to settle the line of the Committee itself, we have drafted this as short as possible, as 
plain as possible, and if there is any amendments to come forth, the Committee will have no feeling. We 
have seven on our Committee and the Committee will answer the questions that might be put forth to 
members of this Committee.

CHAIRMAN R. RIVERS: Mr. Victor Rivers.

V. RIVERS: I would like to direct a question to Mr. Collins. Mr. Collins, there seems to be some difference 
of opinion as to whether or not the principle of the initiative and the referendum is a desirable and 
necessary one. I would like to have the comments or through you the comments of your Committee as to 
whether or not you feel the use of the initiative and referendum in any way circumscribes the idea of 
republican form of government, and if so is the principle of the initiative and referendum a desirable one 
for inclusion in the constitution as your Committee sees it.

COLLINS: I tried to infer that the draft that submitted this report would come to one thought on the matter, 
and I think w e got together on that, and to prevent a minority report, and I think the Committee itself is 
pretty well satisfied with this report as presented. Now to give the individual thought of the members on 
this, we spent hours on it, and I don’t think that the Convention would gain a great deal by that, but it would 
take up a lot of time. This is plain English language and to the point, and Mr. Taylor is the Vice Chairman 
of that. If you wish to make an explanation, Mr. Taylor, I would be glad for you to.

TAYLOR: Mr. Rivers, I might say we, the Committee, went into the historical background of the initiative 
and referendum. North Dakota was the first state to adopt the initiative and referendum so as to reserve to 
the people the power of initiating laws or either accepting or rejecting laws that have been passed by the 
legislature. Now, in our deliberations, I belie- e that we went through the iasvs, the. constitutions of various 
states that have the initiative and referendum of which there are 19, and it was between about 1S9S and 
1928,1 believe it was, that the states, practically all of the states that now have the initiative and 
referendum adopted the same. And in reviewing the history of the use of the referendum, I think the 
Committee members had differences of opinion as to whether or not the initiative and referendum should 
be included in the constitution. Although it has not been used a great deal in the last lew years in some of 
the states that did use it before, the initiative and referendum is there and it serves a useful purpose in this 
way that the legislature does know that the people have reserved to them the right to initiate legislation and 
the right to pass upon legislation that has been passed by the legislature, so that ultimately they can, if they 
deem fit, can guide the legislature or guide the lawmaking in certain particulars. Now in practically all the 
states that have the initiative and referendum there are certain limitations put upon the matters that can be
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acted upon by those measures. Now appropriations are not subject to the initiative or the refei mdum.
Some states made a great mistake by not restricting the initiative measures and allowed pressur groups to 
gather great numbers of signatures to a petition and that petition would require the expenditure cf large 
amounts of money, perhaps a great deal more than the state could possibly afford and sometimes 'key 
would also initiate some legislation to raise money, a revenue measure and then directed that the procecds 
of that measure would be utilized for a particular purpose. In other words, it took the making of revenue 
measures and expenditure of the funds away from the legislature and in some instances die governmental 
functions and governmental institutions suffered a great deal. And it was necessary within as short a lime as 
possible to unuc the damage that has been done. Now in this present proposal as the Committee relumed it, 
and I might say as Mr. Collins, our Chairman has said, that this does constitute, you may say, the 
compromise thought of the Committee. We were several weeks. We had differences of opinion. Some oc 
the members of the Committee thought that all the details of the proposal, or all the details of the matter, 
should be spelled out to the minute degree, and others felt that they should have the bare outline of granting 
the right to reserve powers to the people and then letting the legislature set up the machinery for 
implementing, so we have included in this proposal the least number of details that we could. Now of 
course our first sections there is the right of the people.

V. RIVERS: May I ask a question. Before I go into the sections I was trying to determine, I think it is 
absolutely essential before we include anything in the constitution or in the laws that we determine three 
things: first, the desirability; second, the need; and third, the workability. Now I have gathered from what 
you said that your Committee considers the initiative and referendum desirable in the constitution.

TAYLOR: Well, I think on the matter that we have it in here now it is, because it is in a way that it cannot 
do any harm. It cannot interfere with the appropriations or raising of revenue. It cannot affect the 
disbursements of state funds.

V. RIVERS: Could I ask this? You say it cannot do any harm. Is it good and is it actually needed in this 
particular approach?

TAYLOR: I might say, Mr. Rivers, I wer. into that quite carefully. I find out that all initiative and 
referendum bills, or states that adopted that method of direct legislation, there has been none since i92S. 
Some of those states have attempted to repeal that provision of their constitution, and others have used it 
little if any. Now there was quite a fine treatise on that subject by a professor of political science and he 
reviewed ihe history of the initiative and referendum in Oregon over a period of ten years, 1938-1948. He 
took the measures one by one which had been cither initiated or wh -h had been referred, and when he 
summed up his opinion after a "ery long study and a thorough study of the proposition, he said in all 
probability the legislature would have done the same things that the initiative and referendum 
accomplished. Of course, now we know in some states the exercise of the initiative and referendum was 
perhaps warranted by one act maybe that it put through. One of them was in California. The Civil Service 
Act for state employees was put through by means of the initiative measure. The legislature had been 
importuned for year after year for civil service status of the employees, and it was only in that way that they 
finally got it. Cf course, if the proper safeguards are not put around the type of legislation that can be 
initiated by the people. As I said before, they can do a lot of harm. There was one in California that within a 
year they found out it was bankrupting the state, and they had to get out another initiative and do away with 
the first one. Colorado had the • experience, and the State of Washington, because they were levying 
taxes under those bills and diret. g where these taxes were going, and the State of Washington in a period 
of about eighteen months found themselves with not only losing a 60,000,000 dollar surplus that it had in 
the treasury but also 120,000,000 dollars in the hole. Colorado was about the same way.

V. RIVERS: With certain safeguards the Committee considers it useful and desirable. Now what about the 
workability? Do you figure it is workable in a territory like Alaska, of this size and widespread population?
I would like some comments on that.

TAYLOR: We took that into consideration, Mr. Rivers, in drawing this up. I might say in our initiative we 
have left a small percentage of the voters who voted for the governor in the previous election for the 
amount necessary to initiate a petition. So then I might say in another way that we have tried to protect the
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voters and state from pressure groups is the fact that before a petition can be circulated, ten sponsors of that 
petition must have it up and submit it to the attorney general not only as certifying as to whether the 
proposition is set out properly on the ballot but also as to its constitutionality, and if he does not give that 
certificate as to its constitutionality and the proper setting out of the ballot on that, they cannot circulate it 
and that will overcome the arguments against the initiative and referendum. In some states due to the fact 
that pressure groups could get the required signatures and they could file it with the secretary of state 
regardless of whether it had the proper designation of the matter that was to be acted on, regardless of the 
constitutionality of it, even if it did pass., the court could throw it out, so we have that for safeguards.

V. RIVERS: Your Committee, I assume, thinks it is workable for the Territory in its present form?

TAYLOR: I believe it would.

V. RIVERS: One other question, on the basis ol the general application of this act, before we go into detail, 
do you think that in our Organic Act it says, "We shall have a republican form of government.” Does this in 
any way circumscribe the idea the republican form of government which is legislation through the elected 
representative rather than direct from the people?

TAYLOR: I know that argument has been advanced. It .light be the exception that if our republican form 
of government did perhaps fall down, that the general pi blic will have a vast interest in it with their reserve 
powers, if the powers to exercise, if the right to exercise that power is restricted to certain things, I don't 
believe it is a departure from our republican form of government.

JOHNSON: Mr. Chairman, may I address a question to Mr. Taylor? In this connection, Mr. Taylor, it is my 
understanding from looking at Committee Proposal No. 5 that the Committee on Legislation recommended 
that we hold meetings of the legislature each year. Now with the legislature meeting that frequently, do you 
think it is still necessary to have some safeguards such as this a? you propose, or would there be a sufficient 
check on the legislative procedure meeting once a year?

TAYLOR: I believe it would be, Mr. Johnson, in this way. It might be some very badly needed legislation 
but which the legislature would refuse to act upon. I could see a number of reasons which we don't have to 
elaborate on that but there might be some pressure groups. Well, if that was the case, and the people had the 
right to initiate this legislation they cou'd possibly cure the ills that were existing by reason of the 
legislature not working.

JOHNSON: Don’t you think these so-called pressure groups might exercise just as much influence on the 
legislature?

TAYLOR: Absolutely they might, but if the legislature did not act, after the legislature adjourned at any 
time in the future, then they could initiate the legislation which the legislature had refused maybe even if 
they had been petitioned, not initiative petition but other petitions.

EGAN: Mr. Chairman, may I address a question to Mr. Taylor?

CHAIRMAN R. RIVERS: You may, Mr. Egan.

EGAN: Mr. Taylor, in the article on Direct Legislation, Section 1, it says, ‘The people reserve the power 
by petition to propose laws and to enact or reject such laws at the polls." Now the reading of that section 
would imply that the people through the power of the initiative would not have the right to reject any laws 
that they themselves had not already put on the bocks, in that order.

TAYLOR: That would come under Section 2, Mr. Egan. That is the referendum, after a law is nassed, then 
they could by a petition have a vote upon that.
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EGAN: My question was, Mr. Taylor, thac under this particular provision of the initiative with relation to 
the initiative power of the people, they could not attempt to reject a law that was already on the books. 
They could only attempt to reject a law that had been passed by the initiative provision.

TAYLOR: That is right, that would be the only thing, now I think in that first section, Mr. Egan, is the fact 
that they can petition, they file this petition. It then is referred to the people, and the people can reject it or 
adopt it.

EGAN: Then, Mr. Taylor, if a law is passed by the people through the use of the proposed initiative when 
would the law become a law?

TAYLOR: In 120 days I believe we have in here no, 90 days, and any referendum petition would 
necessarily have to be filed with the secretary of state within the 90 days after the law is enacted.

EGAN: Where does it say that?

TAYLOR: Page 2, line 6. The first part of the word "referendum" starts at the end of that line. Referendum 
petitions shall be filed within 90 days after adjournment of the legislative session at which the measure was 
passed."

EGAN: That does not say that is when the law will become enacted through the initiative. It just says that is 
when they shall be filed.

TAYLOR: If that is filed, that suspends them, but it does not suspend an emergency act. If there is an 
emergency clause upon a bill, the referendum is not operable.

EGAN: In Section 5 it says, "Neither the initiative nor referendum may be used as a means of making or 
defeating appropriations of public funds or earmarking of revenues nor for local or special legislation." But 
it says nothing in there denying the people the right to go to the polls and do away with a particular tax, 
say, that had been levied by the legislature. Did you mean that the people could, through the use of the 
initiative, go to the polls and nullify any act that they might so choose? I am thinking if that is true what 
might happen in some cases where a certain appropriation had been made but you would not be voting 
against the appropriation, but if the people went to the polls, if there was not some restriction there, and did 
away with the tax measure that the legislature had deemed absolutely necessary to provide the revenues, it 
could cause chaos until that situation was corrected.

TAYLOR: If the use of those moneys was so imperative, Mr. Egan, I think the legislature could very easily 
attach an emergency measure on that and take it out of the provisions of the referendum.

EGAN: Could the legislature do that or would it be necessary to add some wording in Section 5 in order to 
be certain that tlirough the action of the general public at the polls that they might do away with enough 
revenue that would cripple some pro ram that they had no intention of crippling?

TAYLOR: I don't believe they would have the right to take away revenue unless they could show some 
methods of raising the same amount of revenue from different matters. As your question states, it might be 
to clarify this matter that if we could amend this to show, to carry out the intent you ask, that it could not 
impair the revenue structure that had been passed by the legislature.

CHAIRMAN R. RIVERS: Mr. Doogan.

DOOGAN: I would like to ask Mr. Taylor a question. I would like to carry Mr. Egan's thought just a little 
bit further. Mr. Taylor, and I would like to carry it where one legislature has imposed, saj the property tax 
and then another legislature comes along and abolishes that property tax. I notice according to your Section 
1 and Section 5 that I don't consider that there is anything in there that would allow the people either, 
through the initiative, to oppose the abolishing of that property tax by the legislature.
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DAVIS: I would like to ask some questions of Mr. Taylor. Would you refer to the last sentence of Section 4 
in line 19 of the proposal, "No law passed by the initiative may be vetoed by the Governor nor amended or 
repealed by the legislature for a period of three years." As I read that, it is possible to infer there that the 
governor might have a right to veto such a law after three years, and I wonder if that is what you intended 
or if you meant that the governor would have no right to veto it at all, but the legislature might ^ave a right 
to amend or repeal after three years?

TAYLOR: I think Mr. Davis that all legislatures, the governor must veto a bill within a certain number of 
days, and he couldn't wait for another year and the legislature for a period of three years would not be able 
to repeal that law by an act of the legislature, but there would be nothing to prevent the people, if they felt 
that the act that they had initiated was wrong, why they can then by the appropriate petition can repeal it.

TAYLOR: Not unless it indirectly affected the appropriations.

DAVIS: It isn't your intention in any event, that the governor shall have any right to veto any matter that is 
initiative?

TAYLOR: No, sir. It is only the people that can do it and the legislature after three years.

DAVIS: Well, as long as I'm on my feet, then let me ask a question on a couple of other sections about the 
same place Section 5, line 24. has to do with restrictions on the use of the initiative. It says that the 
initiative may not be used for various things including, "as a means of making or defeating appropriations 
of public funds or earmarking of revenues nor for local or special legislation." Now I take it that what you 
intended there was rather than defeating or earmarking of revenues, that the initiative may not earmark 
revenues?

TAYLOR: They cannot.

DAVIS: That was your intention'’

TAYLOR: That is right.

DAVIS: It was suggested in conveisations among some of us this morning that it might be possible since 
you have listed various things that cannot be initiated and have not included an amendment of the 
constitution, that it might be inferred that then one could amend the constitution by initiative. It was also 
argued along that line that since you have along with this put in a bill concerning amendments to the 
constitution, which does not include an initiative procedure, that the Committee did not intend that the 
constitution should be amended by initiative.

TAYLOR: We have specifically excluded that, Mr. Davis. We felt that the initiative was not the proper 
way to amend the constitution. Y/e took a shorter and perhaps a less expensive way of amending the 
constitution.

DAVIS: The reason then that you have not included the amending of the constitution in this Section 5 
among the things which the initiative may not do is the fact that you have covered that subject in the 
section on the amendment of the constitution?

TAYLOR: That is right.

MCLAUGHLIN: I have a question, Mr. Taylor. Regarding your attention to Section 4, the first two 
sentences: “Prior to general circulation, an initiative petition shall be signed by ten qualified electors as 
sponsors and have the constitutionality certified by the Attorney General. Certification shall be reviewablt 
by the courts." First, sir, is that provision found in any one of the 19 states that have initiative and 
referendum?
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TAYLOR: No, I think this is the first one I have run across. We felt that should be to prevent, you might 
say cycloramic groups from, putting these petitions out, and we know it has been done in many states. We 
put that on there and the attorney general passed on it, but they have the right to go to the courts to test the 
validity of the petition that they are going to get out.

MCLAUGHLIN: May I ask another question? Mr. Taylor, assuming that ten electors get together and 
present this petition to the attorney general and the attorney general makes a ruling that the act sought to be 
certified is constitutional, does that preclude the courts thereafter from finding it unconstitutional?

TAYLOR: I think any interested taxpayer could have it reviewed, and I think whether the certification was 
unfavorable or favorable, I think that an interested taxpayer could review that.

MCLAUGHLIN: Mr. Taylor, would there be more of a saving to the government if it were required that 
the eight per cent sign the petition before they submit it to the attorney general rather than having any ten 
persons submit it to the attorney general for an opinion? Would the government suffer any loss if it 
required the eight per cent of the total voters to secure the petition before they present it to the attorney 
general?

TAYLOR: Mr. McLaughlin, in this particular instance we went over all the states that have the initiative 
and referendum and some of them require considerable percentage of the number of votes that were cast for 
the governor at the preceding election, and this eight per cent that we arbitrarily set was put at that figure. It 
is low, it is among the lowest. Because of the size of the Territory, the limited population in proportion of 
the size, we felt an eight per cent after it is certified as to its constitutionality is okay and also that the ballot 
is properly described.

MCLAUGHLIN: Had the Committee discussed how many states in tire Union authorized their highest 
appellate courts to give advisory opinions on constitutionality where the question hasn't arisen?

TAYLOR: I don't know. Some of them were referred to the secretary of state who no doubt, we felt would 
certify the question to the attorney general for an opinion. Unless the secretary of state was an attorney he 
would be a little hard put to pass upon the constitutionality, but I suppose he would do that through the 
attorney general of the state.

CHAIRMAN R. RIVERS: Point of clarification. This says the attorney general shall pass upon that.

TAYLOR: That is right in here, but a lot of states have said just the secretary of state, so we put it the 
attorney general who is the law officer of the state and he passes on it without having to go to somebody 
else.

MCLAUGHLIN: Did the Committee consider how long normally, assuming that this process went into 
immediate operation, how long it would take for the supreme court of Alaska or the superior court, after an 
appeal from the superior court, to determine the constitutionality of an abstract question presented by ten 
citizens?

TAYLOR: Well, it might take some little time. It might be given a priority, like if it was something that 
affected the entire electorate of the state.

MCLAUGHLIN: Mr. Taylor, may I inquire of you personally if it's proper, in your experience in 
determination of constitutionality of questions presented and appealed to the highest courts of any states, 
what is the average time lapse from the time the question is first presented until the time it is determined?

TAYLOR: I would say if it went through the superior court, the supreme court would take at least six 
months.

MCLAUGHLIN: That would be under extremely ideal conditions.
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