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A BILL H
FOR AN ACT ENTITLED "1 :
\A
"An Act relating to the dive fishery management assessment and relating to aquatic
farming; and providing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 16.40.100(b) is amended to read:
(b) A permit issued under this section authorizes the permittee, subject to the

conditions of AS 16.40.100 - 16.40.199 and AS 17.20, to

(1) acquire, purchase, offer to purchase, transfer, possess, sell, and

offer lo sell stock and aquatic farm products that are used or reared at the hatchery or

aquatic farm: and

(2) acquire ownership of, harvest, and, without further cultivation,

sell an insignificant population, that mav be present at the aquatic farm site, of a

wild stock of a shellfish species intended to be cultured at the site [ A PERSON

WHO HOLDS A PERMIT UNDER THIS SECTION MAY SELL OR OFFER TO

SELL SHELLFISH STOCK TO THE DEPARTMENT OR TO AN AQUATIC
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FARM OR RELATED HATCHERY OUTSIDE OF THE STATE].
*Sec. 2. AS 16.40.100 is amended by adding a new subsection to read:

() Ifthe wild stock of a shellfish species to be cultured at an aquatic farm site
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exceeds the amount determined by the department to be an insignificant population,
the permittee may remove and sell the excess amount of the wild stock from the site
and shall pay the net proceeds, as defined by the department, from the harvest and sale
of the excess wild stock to the department. The department shall deposit net proceeds
received under this subsection into the general fund. The legislature may appropriate

the net proceeds received under this section to the department for shellfish

management.

*Sec. 3. AS 16.40.105 is amended to read:

Sec. 16.40.105. Criteria for issuance of permits. The commissioner shall
issue permits under AS 16.40.100 on the basis of the following criteria:

(1) the physical and biological characteristics of the proposed farm or
hatchery location must be suitable for the farming or the shellfish or aquatic plant
proposed;

(2) the proposed farm or hatchery may not require significant
alterations in traditional fisheries or other existing uses of fish and wildlife resources;

(3) the proposed farm or hatchery may not significantly affect
fisheries, wildlife, or their habitats in an adverse manner; [AND]

(4) the proposed farm or hatchery plans and staffing plans must
demonstrate technical and operational feasibility; and

(5) the proposed farm site mav not include more than an
insignificant population of a wild stock of a shellfish species intended to be

cultured on the site.

* Sec. 4. AS 16.40 is amended by adding a new section to read:

Sec. 16.40.155. Records and reports confidential. Records required by
statute or by a regulation adopted by the department concerning aquatic farm stocks or
production, prices, and harvests of aquatic farm products and wild stocks, and annual
statistical reports of individual aquatic farms or hatcheries required by statute or by a

regulation adopted by the department are confidential and may not be released by the

HB 341( ) -2

New Texc Underlined (DELETED TEXT BRACKETED]



© o N o U A W N

e e T S S S SN
© N o o~ ® o BB

19
20
21
22
23
24
25
26
27
28
29
30
31

WORK DRAFT WORK DRAFT 23-LS1280M

department, except that the department may release the records and reports
(1) to the Department of Revenue and the Department of Natural
Resources to assist the departments in carrying out their respective statutory
responsibilities;
(2) as necessary to comply with a court order;
(3) provided by an aquatic farm or hatchery permit holder to thepermi
holder whose activity is the subject of the records or reports;
(4) regarding annual harvests of wild stocks at individualaquatic farm
sites.
*Sec. 5. AS 16.40.199 is amended by adding a new paragraph to read:
(9) "insignificant population™ means
(A) a population of geoduck, that in the determination of the
commissioner, would not attract and support a commercial fishery for that
species; or
(B) a population of shellfish other than geoduck that, in the
determination of the commissioner, would not result in significant alteration in
traditional fisheries or other existing uses of fish and wildlife resources if the
population were included within an aquatic farm site.

* Sec. 6. AS 43.76.150 is amended to read:

Sec. 43.76.150. Dive fishery management assessment, (a) A dive fishery
management assessment on fishery resources taken by dive gear shall be levied on the
value of the fishery resource taken in a dive gear fishery. The species of fishery
resources subject to the assessment and the rate of the assessment, as determined
under (b) - (h) [(b) - (e)] of this section, shall be determined by an election under
AS 43.76.160.

(b) A person holding a limited entry permit for dive gear or an interim-use
permit for dive gear issued under AS 16.43 shall pay a dive fishery management
assessment of one percent on a species of fishery resources that is subject to the
assessment as determined by an election under AS 43.76.160, that is taken by dive
gear, and that the person removes from the state or transfers to a buyer in the state.

(" " verson holding a limited entry permit for dive gear or an interim-

L3UBH( )
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use permit for dive gear issued under AS 16.43 shall pay a dive fishery
management assessment of two percent on a species of fishery resources that is
subject to the assessment as determined bv an election under AS 43.76.160, that is
taken bv dive gear, and that the person removes from the state or transfers to a
buyer in the state.

(d) A person holding a limited entry permit for dive gear or an interim-use
permit for dive gear issued under AS 16.43 shall pay a dive fishery management
assessment of three percent on a species of fishery resources that is subject to the
assessment as determined by an election under AS 43.76.160, that is taken by dive
gear, and that the person removes from the state or transfers to a buyer in the state.

(e) A person holding a limited entry permit for dive gear or an interim-
usc permit for dive gear issued under AS 16.43 shall pay a dive fishery
management assessment of four percent on a species of fishery resources that is
subject to the assessment as determined by an election under AS 43.76.160, that is
taken by dive gear, and that tbe person removes from the state or transfers to a
buyer in the state.

(f) [(d)] A person holding a limited entry permit for dive gear or an interim-
use permit for dive gear issued under AS 16.43 shall pay a dive fishery management
assessment of five percent on a species of fishery resources that is subject to the
assessment as determined by an election under AS 43.76.160, that is taken by dive
gear, and that the person removes from the state or transfers to a buyer in the state.

(g) A person holding a limited entry permit for dive gear or an interim-
use permit for dive gear issued under AS 16.43 shall pay a dive fishery
management assessment of six percent on a species of fishery resources that is
subject to the assessment as determined bv an election under AS 43.76.160, that is
taken bv dive gear, and that the person removes from the state or transfers to a
buyer in the state.

(h) [(e)] A person holding a limited entry permit for dive gear or an interim-
use permit for dive gear issued under AS 16.43 shall pay a dive fishery' management
assessment of seven percent on a species of fishery resources that is subject to the

assessment as determined by an election under AS 43.76.160, that is taken by dive

LSIBAL( ) 4
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gear, and that the person removes from the state or transfers to a buyer in the state.
(it [(H] A dive fishery management assessment may only be levied or

collected on a fishery resource in an administrative area if

(1) there exists in that administrative area an association determined by
the commissioner of fish and game to be a qualified regional dive fishery development
association under AS 16.40.240; and

(2) the species of fishery resource subject to the dive fishery
management assessment and the rate of the dive fishery management assessment, as
provided under (b) - (h) [(b) - (e)] of this section, is approved by an election under
AS 43.76.160.

*Sec. 7. AS 43.76.160(b) is amended to read:
(b) The dive fishery management assessment is levied under AS 43.76.150(b),

(c), (d), [OR] (e), (F), (g), or (h) in an administrative area on the effective date stated
on the ballot if

(1) the assessment is approved by a majority vote of the eligible
interim-use permit and entry permit holders voting in an election held in the
administrative area under this section; and

(2) the election results are certified by the commissioner of fish and
game.

*Sec. 8. AS 43.76.160(c) is amended to read:
(c) In conducting an election under this section, a qualified regional dive
fishery development association shall adopt the following procedures:

(1) the qualified regional dive fishery development association in the
administrative area shall hold at least one public meeting not less than 30 days before
the date on which ballots must be postmarked to be counted in the election to explain,
as appropriate, the reason for approval or amendment of the proposed dive fishery
managemeni assessment, the reason for the proposed rate of the dive fishery
management assessment, or the reason for termination of the dive fishery management
assessment and to explain the registration and voting procedure to be used in the
election; the qualified regional dive fishery development association shall provide

notice of the meeting by

5 LSIB )
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(A) mailing the notice to each eligible interim-use permit and

entry permit holder;

(B) posting the notice in at least three public places in the
administrative area; and

(C) publishing the notice in at least one newspaper of general
circulation in the administrative area at least once a week for two consecutive
weeks before the meeting;

(2) the qualified regional dive fishery development association shall
mail two ballots to each eligible interim-use permit and entry permit holder; the first
ballot shall be mailed not more than 45 days before the date ballots must be
postmarked to be counted in the election; the second ballot shall be mailed not less
than 15 days before the date ballots must be postmarked to be counted in the election;
the qualified regional dive fishery development association shall adopt procedures to
ensure that only one ballot from each eligible interim-use permit and entry permit
holder is counted in the election;

(3) the ballot must

(A) indicate the species of fishery resources subject to the dive

fishery management assessment;

(B) indicate whether the election relates to a dive fishery
management assessment under AS 43.76.150(b), (c), (d), [OR] (e), (f), (g), or
flQ;

(C) ask the question whether the dive fishery management
assessment on the fishery resource? addressed on the ballot shall be approved,

amended, or terminated, as appropriate;

(D) indicate tire boundaries of the administrative area in which
the dive fishery management assessment will be levied or terminated;

(E) provide an effective date for the approval, amendment, or
termination of the dive fishery management assessment; and

(F) indicate the date on which returned ballots must be
postmarked in order to be counted;

(4) the ballots shall be returned by mail and shall be counted by an

CSHBH( ) I
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auditor selected by the qualified regional dive fishery development association and
approved by the commissioner of fish and game; the qualified regional dive fishery

development association shall pay the costs of counting the ballots.

*Sec. 9. AS 43.76.170 is amended to read:

Sec. 43.76.170. Amendment of dive fisheiy management assessment, (a)
The rate of the dive fishery management assessment levied on a species of fishery
resources under AS 43.76.150(b), (c), (d), [OR] (e), ff), (g9), or (h) may be amended
by the commissioner of revenue upon majority vote at an election held under

AS 43.76.160 in the administrative area in which the dive fishery management

assessment is levied.

(b) The commissioner of revenue shall amend the rate of a dive fishery

management assessment under (a) of this section following an election in an

administrative area if
(1) a petition, that is signed by at least 25 percent of the number of

persons who voted under AS 43.76.160 in the most recent election approving or
amending the dive fishery management assessment on the species of fishery resources
in the administrative area that are the subject of the petition, is presented to the
commissioner of fish and game requesting amendment of the rate of the dive fishery
management assessment on a species of fishery resources; the petition must state
whether the proposed rate of the dive fishery management assessment is to be levied
under AS 43.76.150(b), (c), (d), [OR] (e). ff), (g). or (hi: only a person who would be
eligible to vote in an election to amend the rate of the assessment may validly sign the
petition;

(2) an election is held in accordance with AS 43.76.160; the ballot
must ask the question whether the dive fishery management assessment on a species of
fishery resources taken in the administrative area shall be amended and must state
whether the dive fishery management assessment on the species of fishery resources is
to be levied under AS 43.76.150(b), (c), (d), [OR] (e\ ff). (g). or (hi if the assessment
is amended; the ballot must be worded so that a "'yes™ vote is for amendment of the

dive fishery management assessment and a *'no** vote is for continuation of the current

dive fishery management assessment;

7 CSHB3M( )
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(3) a majority of the eligible interim-use permit and entry permit
holders who voie in the election cast a ballot for the amendment of the dive fishery
management assessment; in this paragraph, *eligible interim-use permit and entry

permit holders™ has the meaning given in AS 43.76.160; and

(4) the qualified regional dive fishery development association
provides notice of the election in accordance with AS 43.76.160 within two months
after receiving notice from the commissioner of fish and game that a valid petition

under (1) of this subsection has been received.

*Sec. 10. AS 43.76.180(a) is amended to read:

(a) The dive fishery management assessment levied on a species of fishery
resources under AS 43.76.150(b), (c), (d), [OR] (eh ff). (g), or (h) shall be terminated
by the commissioner of revenue upon majority vote at an election held under

AS 43.76.160 in the administrative area in which the dive fishery management
f

assessment is levied.

*Sec. 11. AS 43.76.190(a) is amended to read:

(@) A buyer who acquires a fishery resource that is subject to a dive fishery
management assessment levied under AS 43.76.150(b), (c), (d), [OR] (e), (f), (g), or
(h) shall collect the dive fishery management assessment at the time of purchase and
shall remit the total dive fishery management assessment collected during each
calendar quarter to the Department of Revenue by the last day of the month following
the end of the.calendar quarter. In this subsection, *"calendar quarter’” means each of

the three-month periods ending March 31, June 30, September 30, and December 31.

*Sec. 12. AS 43.76.190(c) is amended to read:
(c) The owner of fishery resources removed from the state is liable for

payment of the dive fishery management assessment levied under AS 43.76.150(b),
(c), (d), [OR] (e), (f), (g), or (h) if, at the time the fishery resource is removed from
the state, the assessment payable on the fishery resource has not been collected by a
buyer. If the owner of the fishery resource is liable for payment of the dive fishery
management assessment under this subsection, the owner shall comply with the
requirements under (a) and (b) of this section to remit the assessment to the

Department of Revenue and to maintain records.

LSHB3( )
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* Sec. 13. The uncodified law of the State of Alaska is amended by adding a new section to
read:
APPLICABILITY. AS 16.40.100, as amended by secs. 1 and 2 of this Act, and
AS 16.40.199, as amended by sec. 5 of this Act, apply to wild stocks present
(1) on the effective date of this Act at an aquatic farm site for which a permit
was issued under AS 16.40.100 on or before the effective date of this Act; and
(2) at an aquatic farm site on the date that possession of the site is transferred
by the Department of Natural Resources to an aquatic farm permit holder for which a permit
is issued under AS 16.40.100 after the effective date of this Act.

* Sec. 14. The uncodified law of the State of Alaska is amended by adding a new section to

read:
APPLICATION OF AS 16.40.105 TO EXISTING PERMITS AND APPLICATIONS

FOR PERMITS. AS 16.40.105, as amended by sec. 3 of this Act, is applicable to applications
for issuance of aquatic farm permits received on or before the effective date of this Act and to
aquatic farm permits issued by the commissioner of fish and game on or before the effective
date of this Act. An application for an aquatic farm permit received by the commissioner of

fish and game on or before the effective date of this Act or an aquatic farm permit issued by

the commissioner of fish and game on or before the effective date of this Act is valid if the
site for which the permit application is made or for which the permit has been issued is
consistent with AS 16.40.105, as amended by sec. 3 of this Act, and regulations adopted by
the commissioner as necessary to implement AS 16.40.105, as amended by sec. 3 of this Act.

* Sec. 15. This Act takes effect immediately under AS 01.10.070(c).

9 SCSHB3AN( )
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SENATE CONCURRENT RESOLUTION NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY THE SENATE FINANCE COMMITTEE

Introduced:
Referred:

A RESOLUTION
Suspending Rules 27(c), 35, 41(b), and 42(e), Uniform Rules of the Alaska State

Legislature, concerning House Bill No. 341, relating to the dive fishery management

assessment.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

That under Rule 54, Uniform ...tiles of the Alaska State Legislature, the provisions of
Rules 24(c), 35, 41(b), and 42(e), Uniform Rules of the Alaska State Legislature, regarding
changes to the title of a bill, are suspended in consideration of House Bill No. 341, relating lo

the dive fishery management assessment.

-1-
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Representative William K. Williams

Sponsor Statement for SCSHB 341(FIN)
Dive Fishery Management Assessment

“An Act relating to the dive fishery management assessment and relating to
aquatic farm and hatchery permits.”

The Senate Finance Committee Substitute for House Bill 341 amends the state’s Aquatic Fanning Act
(AS 16.40.100- 199) to allow aquatic farms to continue to operate in compliance with a recent
Supreme Court decision. Additionally, the bill makes some minor changes in the tax code for dive
fisheries management, requested by the Southeast Alaska Dive Fishery Association (SARDFA) to
provide more flexibility in its operations.

SARDFA was formed in 1998, under AS 43.76.150-210. SARDFA works in partnership with the
Alaska Department of Fish & Game and the Department of Environmental Conservation in developing
its Annual Operating Plan. The Annual Operating Plan determines how the dive assessments, a self-
imposed tax on the value of harvested dive resources, will be spent. The creation of SARDFA
provided an innovative approach to the development of biologically and economically sustainable
fishery resources. SARDFA partners industry, government, and local communities in successful
fishery resource development.

The association has successfully managed existing dive fisheries and developed new fisheries in
southeast Alaska using revenues collected from the self-imposed lax of its members. Under AC
43.76.150 and AS 43.76.160, association members elect to tax themselves by species at a rate of one
percent, three percent, five percent or seven percent of the value of their landings in a particular dive
fishery. Sections 6 through 12 of SCSHB 341 would give association members the option to elect to
tax themselves at the two percent, four percent or six percent rates. The additional rates provide
flexibility for the association members to determine what rate is necessary for a particular species.
SCSHB 341 does not alter any other portions of AS 43.76.150-210. The election and management
process remains the same.

Sections 1through 5, 13 and 14 amend the Aquatic Farming Act. In mid-April, the State Supreme
Court ruled that the Act requires the Department of Fish and Game to deny shellfish farmers exclusive
rights to any wild gcoducks on their proposed farm sites. Since then, SARDFA, the Alaskan Shellfish
Growers Association and the Department have negotiated an agreement that would allow these farmers

Coffman Give +  Mollis +  Ketchikan Me%ers,Chu_c_k ¢ Saxnian +  Thorne Bay
Represeru.iiive_BIll \Villiain,s<tiblegis.slitti'.ak.us



to harvest “insignificant” populations of standing stocks of geoducks. In order to be implemented, this
agreement would require a change in statute. Sections 1 through 5, 13 and 14 of this bill would allow
the Department to authorize shellfish farmers to harvest insignificant standing stocks on their sites.
The panics have agreed on regulatory language to define the terms.

Contact: Tim Barry, Aide to Representative Bill Williams at (907) 465-3424
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(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329
MEMORANDUM May 7, 2004
SUBJECT: Sectional summary of SCS HB 341( ), draft version I; An Act

relating to the dive fishery management assessment and relating to
aquatic farming (Work Order No. 23-L51280VI)

TO: Representative Bill Williams
Attn: Tim Barry

FROM: George Utermol
Legislative Cout

You have requested a sectional summary of SCS HB 341( ), draft version I; An Act
relating to the dive fishery management assessment and relating to aquatic farming.

As a preliminary matter, note that a sectional summary of a bill is not an authoritative
interpretation of the bill. The bill itself is the best statement of its contents.

Section 1 of the bill amends AS 16.40.100(b) to provide that an aquatic farm permit
issued under AS 16.40.100 authorizes the permittee to acquire ownership of, harvest, and,
without further cultivation, sell a wild shellfish stock that may be present on the site of
the aquatic farm.

Section 2 of the bill adds a new subsection to AS 16.40.100 to provide that an aquatic
farm permittee who harvests a quantity of a wild shellfish stock that exceeds the amount
determined by the Department of Fish and Game to be an insignificant population of the
shellfish species must pay the net proceeds from the sale of the wild stock to the
department for deposit into the general fund The legislature may appropriate the net
proceeds to the Department of Fish and Game for shellfish management.

Section 3 of the bill amends AS 16.40.105 to provide that the commissioner of fish and
game may not issue an aquatic farm permit if the proposed site includes more than an
insignificant population of a wild stock of a shellfish species that is proposed to be
cultured on the site.

Section 4 of the bill amends AS 16.40 to add a new section to provide that certain records
and reports regarding aquatic farming that are required by the Department of Fish and
Game are confidential and may not be released except under specific circumstances.



Representative Bill Williams
May 7, 2004
Page 2

Section 5 of the bill amends AS 16.40.199 to add a definition of "insignificant
pop/ation.*!

Section 6 of the bill amends AS 43.76.150 by adding three new subsections. Each new
subsection authorizes the members of a regional dive fishery development association to
approve the levy of a dive fishery management assessment at a different rate. Under
current law a dive fishery management assessment may be levied at the rate of one, three,
five, or seven percent of the value of specified dive fishery resources. The new
subsections added to AS 43.76.150 would allow for the levy of an assessment at the rate
of two, four, or six percent. If this bill is enacted, the members of a dive fishery
development association cou: lvote to levy an assessment of one, two, three, four, five,
six, or seven percent on the value of dive fishery resources that they sell or remove from
the state.

Sections 7 - 12 of the bill make technical amendments to AS 43.76.160(b),
AS 43.76.160(c), AS 43.76.170, AS 43.76.180(a), AS 43.76.190(a), and
AS 43.76.190(c), respectively, to conform to the new assessment rates and subsections
added in AS 43.76.150, as amended by sec. 6 of the bill.

Section 13 of the bill adds a provision of temporary law regarding the application of secs.
1, 2, and 5 of the bill to existing and future aquatic farm permits.

Section 14 of the bill adds a provision of temporary law regarding the application of sec.
3 to aquatic farm permits issued and applications for permits received before the effective
date of the bill.

Section 15 of the bill provides that the bill takes effect immediately under
AS 01.10.070(c).

If I may be of further assistance, please advise.

GU:med
04-516.med
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(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329
MEMORANDUM May 4, 2001
SUBJECT: Draft SCS HB 341( ), relating to acquisition, harvest, and sale of

wild stocks of shellfish present on aquatic farm and hatchery sites
(Work Order No. 23-L51280\D)

TO: Representative Bill Williams
ATTN: Tim Barry

FROM: George Utcrmohl
Legislative Coun

This memorandum accompanies the draft Senate Committee Substitute for HB 341( )
that you requested. Please note that a resolution waiving the Uniform Rules will be
necessary because of the title change. This memorandum address issues raised by the
new provisions of the bill, relating to acquisition, harvest, and sale of wild stocks of
shellfish present on aquatic farm and hatchery sites where on-bottom aquatic farming of
shellfish will be conducted. This memorandum is being provided to you so that you are
aware of the constitutional issues that are potentially associated with the draf<Senate
Committee Substitute. Allowing a hatchery or aquatic farm permit holder to acquire,
harvest, or sell wild stocks of shellfish raises issues in regard to common property
resources under the Alaska Constitution and under the common law. For purposes of this
memorandum, on-bottom aquatic fanning means the private cultivation and development
of shellfish (e.g. clams, geoducks) that are, at least initially, naturally occurring in or on
the soil of an aquatic farm or hatchery.

On-bottom aquatic farming raises complex, umesolved legal issues under the equal
access clauses of the Alaska Constitution [common use section (art. VIII, sec. 3); no
exclusive right of fishery clause (art. VIII, sec. 15);2and uniform application section (art.

1 Article VIII, Sec. 3, Constitution of the Stale of Alaska states:

Common Use. Wherever occurring in their natural state, fish, wildlife,
and waters are reserved to the people for common use.

2 Article VIII, sec. 15, Constitution of the Stale of Alaska states:

No Exclusive Right of Fishery. No exclusive right or special privilege of
fishery shall be created or authorized in the natural waters of the Slate.
This section does not restrict the power of the Stale to limit entry into any
fishery for purposes of resource conservation, to prevent economic distress
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VI, sec. 17)3, under the sustained yield section of the Alaska Constitution (art VIII, sec.
4)\ and under the public trust doctrine.

* * *

A fundamental question that must be addressed before the constitutional equal access
issues can be considered is whether the animals being cultured at on-botlom aquaculture
facilities are common property resources or private property. The equal access clauses
apply only to fish occuning in their natural state. Fish in private ponds and pens are not
in their natural state. Once fish are reduced to possession then they are no longer in the
natural stale and are not subject to the open access provisions of the constitution.

If privately owned stocks of shellfish are being cultured at an aquatic farm then the equal
access provisions of the constitution would not apply. The use of slate submerged lands
to culture privately owned aquatic organisms would not be significantly different from
the use of slate uplands lo raise cattle. However, the issues are significantly different if
the operator of an aquatic farm obtains a parcel of slate submerged lands and begins
culturing the common properly resources that were present on those submerged lands.
Then a critical issue becomes how the common property resources present on the
submerged lands are converted to private use, if not to private ownership, without
"iolaling common use and sustained yield provisions of the Alaska Constitution and the
common law public trust doctrine.

The nature of the private ownership interest conveyed in common property resources will
also affect the ability of and the ease with which the slate can convey those resources to
private ownership. The state has traditionally provided for private ownership of the
harvcslable surplus of common property resources. That is what happens when the state
allows fishermen and hunters lo reduce fish and wildlife lo personal possession by taking

among fishermen and those dependent upon them for a livelihood and to
promote the efficient development of aquaculture in the State.

3 Article VIII, sec. 17, Constitution of the State of Alaska states:

Uniform Application. Laws and regulations governing the use or
disposal of natural resources shall apply equally to all persons similarly
situated with reference to the subject matter and purpose lo be served by
the law or regulation.

4 Article VIII, sec. 4, Constitution of the State of the Alaska states:

Sustained Yield. Fish, forests, wildlife, grasslands, and all other
rcplcnishable resources belonging to the State shall be utilized, developed,
and maintained on the sustained yield principle, subject to preferences
among beneficial uses.
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fish and wildlife. The ability of the stale to allow fishermen and hunters to take fish and
wildlife is primarily subject to the common use, open access, and sustained vyield
provisions of the Alaska Constitution. The state can also provide that aquatic fanners
could own, or at least have an ownership interest in the increased production of common
property resources that directly results from the efforts of an aquatic fanner to cultivate,
enhance, and develop the resources that are present on the site of an aquatic farm. The
most problematic degree of ownership that the state could convey in a common property
resource is absolute ownership of the entire resource (the brood stock and its subsequent
production in perpetuity) that is present on the site of an aquatic fann. The more
significant impediments to granting absolute ownership of common property resources to
private persons would arise under the common use, no exclusive right of fishery, and
sustained yield provisions of the Alaska Constitution.

* * *

[[ EQUAL ACCESS. The equal access clauses of the Alaska Constitution provide for
equal access to fish, wildlife, and waler resources of the state. Each of these clauses have
specific implications for the use of fishery resources of the state but taken together they
have been found to mean: exclusive or special privileges to take fish are prohibited.
McDowell v. State. 785 P.2d 1, 6 (Alaska 1989). The equal access provisions "arc not
implicated unless limits arc placed on admission to resource user groups."” Tongass Spoil
Fishing Association v. State, 866 P.2d 1314, 1318 (Alaska 1994); citing, McDowell. 785
P.2d al 8 & n. 14. Under this view of the equal access clauses there is no infringement of
the open access provisions as long as no impermissible restrictions are placed on entry
into a fishery user group.

A. ACCESS TO AQUATIC FARMING USER GROUP. As long as the aquatic farming
user group is open to all who want to participate in the user group, the equal access
clauses of the Alaska Constitution as currently applied by the Alaska courts would not
come into play. If access to the user group is limited then the means chosen to limU entry
into the group must be consistent with equal access. The limited entry amendment5
which was adopted in 1972 authorized the imposition of restrictions on access to
commercial fisheries. Under the more common understanding of the 1972 limited entry
amendment, limited entry is allowed to the extent necessary to: one. conserve the fishery
resource; two, prevent economic distress lo fishermen and those who depend upon them;
and three, foster the efficient development of aquaculture. An alternative interpretation
of the 1972 limited entry amendment would suggest that the u,ncndmcnt effectively

5 The "limited entry™ amendment to the no exclusive right of fishery clause added
language intended lo authorize the state to establish limitations on entry into the
commercial fisheries. The added language read: '"'This section docs not restrict the
power of the State to limit entry into any fishery for purposes of resource conservation, to
prevent economic distress among fishermen and those dependent upon them for a
livelihood and to promote the efficient development of aquaculture in the Slate."
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exempts aquaculture from the no exclusive right of fishery clause of the Alaska
Constitution. The Alaska Supreme Court has not determined which interpretation is the
correct interpretation.

Even with the adoption of the limited entry amendment in 1972, the ability of the state to
establish commercial fishery limited entry programs is not without limits. Whatever
limited entry system the slate establishes must be structured so as to pose the least
possible impingement on equal and open access to the user group. Thus far the state’s
limited entry system for commercial fisheries under AS 16.43 has achieved this balance
between equal and open access and the goals of limited entry. State v. Ostroskv. 667
P.2d 1184 (Alaska 1983); Johns v. Commercial Fisheries Entry Commission. 758 P.2d
1256 (Alaska 1988).

In order to limit entry into on-bottom aquatic farming, the state would have to achieve the
same balance between open access and the goals of limited entry that the state has
achieved with commercial fisheries limited entry. The fact that the constitution
specifically recognizes that the development of aquaculture is itself a valid goal of
limited entry may allow the state some additional latitude in regulating entry into
aquaculture, including on-bottom aquatic farming, but there still remains tension with the
open access provisions of the constitution.

B. USE OF SUBMERGED LANDS. The leasing of rights to state submerged lands for
fisheries pugx>ses also raises exclusive fishery issues. The Department of Natural
Resources issues leases for the use of state submerged and tide lands for fisheries
purposes. For example, the department issues leases for shore fishery sites for set gillnets
under AS 38.05.082 and for aquatic farming under AS 38.05.083. One of the benefits of
these leases is that the leaseholder obtains exclusive use of the site for fishery purposes
and may exclude other fishermen from the site.

From one perspective, a shore fishery lease looks like a grant of an exclusive right of
fishery.6 However, since 1963 the Department of Law has held the view that shore
fishery leases convey a properly interest in land, not in fish or the fishery. 1963 Alaska
Attorney General Opinion No. 3. Even though the purpose of the lease was to assist
fishing, the department found that no exclusive rights of fishery were created by the
lease. The Department of Law has continued to maintain this favorable view of shore
fishery leases. 1981 Inf. Alaska Ally. Gen. Op. (file no. A66-424-81) April 21; 1983 Inf.
Alaska Atty. Gen. Op. (file no. 366-511-83) July 6. The Alaska Supreme Court has, in
dicta, accepted this permissive view toward shore fishery leases under AS 38.05 082.
Sec, CWC Fisheries v. Bunker. 755 P.2d 1120 (Alaska 1988).

6 Shortly after statehood, the Department of Law reached the conclusion that shore
fishery leases constituted the granting of an exclusive right of fishery and thus violated
the prohibition against exclusive rights of fishery. 1960 Alaska Attorney General
Opinion No. 9, dated April 8, 1960.
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This favorable view of shore fishery leases for sel net sites stems from the limited interest
in land that is conveyed by the lease to "he lease holder. The shore fishery lease does not
convey an exclusive right to use the water of the state or the fishery resources of the state.
The lease does not assure an exclusive share or quota of the resource or that fish will be
actually harvested. The lease does not bar use of the site for other purposes as long as
those other uses do not interfere with the purpose of the lease. Additional factors
supporting the validity of the shore fishery leases are that the leases are for a period of
reasonable but finite duration and that the state receives compensation for the use of the
land.

Leases of tide and submerged lands for aquatic farming can be expected to receive this
same favorable acceptance provided that the leases do not convey a property interest in
fishery resources present on the land. The use of stale-owned submerged and tide lands
for the aquatic fanning of privately owned aquatic animals and plants would not raise
issues involving exclusive use of fishery resources under the Alaska constitution.
However, leases for on-bottom aquatic farming of naturally occurring aquatic resources
are more likely to involve rights lo fisheries resources and thus are more problematic
under the Alaska constitution than are shore fishery leases for set gillnet sites.

C. EXCLUSIVE RIGHTS TO THE FISHERY RESOURCE. Based on the foregoing
discussion it would appear that the state has the authority to structure a limited access
system for aquaculture and lo grant permission to use submerged lands for aquaculture
without violating the equal access clauses of the Alaska Constitution. However, a system
that would combine limited access to aquaculture with exclusive rights to use common
property resources present on state submerged lands would appear to pose significant
issues in regard to the establishment of a valid program for on-bottom aquatic farming.

The Alaska Supreme Court has provided some guidance as to what issues must be
addressed when the state grants exclusive or near exclusive use of a common property
resource within a specific area of land to individuals. Previously, big game guides had
been able to receive authority from the state for exclusive or near exclusive use of
specified areas to provide guide services.7 The Alaska Supreme Court found that the
exclusive guide areas and joint use guide areas violated the common use clause because
the manner in which the program was structured gave individual guides special rights to
guide hunts for big game in those areas. Owsichek v. Slate Guide Licensing and Control
Board. 763 P.2d 488 (Alaska 1988). Exclusive guide areas and joint use areas allowed
one or more guides to use a specified area for big game guiding purposes and to exclude
other guides from ‘he area. The exclusive guide areas and joint use areas were invalid
because the areas were granted primarily on use, occupancy, and investment, established
guides were favored at the expense of new entrants into the profession, the use of a guide

7 Use of game resources by persons other than guides was not affected by the
establishment of exclusive guide areas and joint use guide areas.
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area was not limited in duration, and the guide areas were transferable as though they
were property of the guide. Id. at 496-97. These characteristics of the exclusive guide
areas and the joint use areas were too much like the royal grants of exclusive hunting
rights made by the English kings that the common use clause was intended to prevent.8

The Owsichek court did not provide much guidance as lo how the state could structure
thf* exclusive guide areas to satisfy the common use clause, short of a constitutional
amendment. In dicta, the court mentioned that the guide areas were wholly unlike leases
and exclusive concession contracts on state land which conferred constitutionally valid
rights to use state land. Such leases and concessions were valid because they had a
limited duration and were subject to competitive bidding procedures and valuable
consideration. Id. at 497. The Owsichek court implied that the guide areas might be
constitutional if the areas had more of the characteristics of land leases and concession
contracts. Ich at 498. Unfortunately, the comparison of the guide areas with state leases
and concession contracts is not particularly helpful because the land leases and
concession contracts mentioned by the court, unlike the guide areas, were not subject to
the common use clause of the Alaska Constitution. It was the violation of the common
use clause by limiting access of big game guides to game that made the guide areas
unconstitutional.

At present, there is no real guidance from the Alaska Supreme Court as to how to
overcome the obstacles posed to on-bottom aquaculture activities by the common use and
no exclusive right of fishery clauses. Apparently short term leases and reasonable
compensation for the use of the land and the common property resources present on or in
the land seem to be important elements necessary to satisfy the Alaska Constitution, but it
is not clear that these elements alone would be sufficient lo validly authorize exclusive
use of common property resources as part of an on-bottom aquaculture program.

II. PUBLIC TRUST DOCTRINE. The public trust doctrine is a specific principle of
common law relating to the duty of the state to protect public use of tide and submerged
lands and resources present on or above such lands. The principle derives from the
authority of the English kings to protect public use of tidclands. That authority passed to
the states upon the separation of the states from England. Elements of the public trust
doctrine arc similar to the public trust management principles for fish, wildlife, and water
incorporated into the Alaska Constitution but the public trust doctrine is a distinct legal
principle with its own history and effect.

Patents and leases lo tide or submerged lands do not convey an absolute or exclusive
right to use the lands. All patents and leases to tide and submerged lands arc subject to

8 The issuance of leases to submerged lands that also conveyed the right to exclusive use
of common properly resources present on those lands would also have the characteristics
of those royal grants that the court found to be prohibited by the open access provisions
of the Alaska Constitution.
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common law, constitutional, and statutory provisions that reserve rights for the public to
use the lands for certain puiposes. Under the common law public trust doctrine, any
conveyance of tide or submerged land is made subject to a continuing public easement
for purposes of navigation, commerce, and fishery, except under specific circumstances
where the state clearly and expressly waives these public rights in order to promote
another public purpose.

The Alaska Supreme Court recognized the public trust doctrine in a case involving a
dispute between a set gillnet fisherman and an owner of tidelands. CWC Fisheries. Inc.
v. Bunker, 775 P.2d 1115 (Alaska 1988). CWC Fisheries, which had received a patent to
tide land, sought to exclude a set gillnet fisherman from fishing on its tide land. The
court relied on the common use clause of the Alaska Constitution, which reserves public
access to fish resources of the state, to find that the state had never waived the right of
public access to tide land when it granted patents to tide land and thus the public trust
doctrine applied to grants of tide lands by the state. The court then went on to find that
the public trust doctrine protected the fisherman's right to use privately owned tide lands
for fishing. The court concluded by slating that the tide lands

were conveyed subject lo the public's right to utilize those tidelands for
purposes of navigation, commerce, and fishery. While patent holders are
free to make such use of their property as will not unreasonably interfere
with these continuing public easements, they are prohibited from any
general attempt to exclude the public from the property by virtue of their
title.

Id. al 1121. The holding of this case is equally applicable tr. state grants of patents lo
submerged land and to state leases of tide or submerged land.

Unless the state has clearly intended to waive the rights of the public under the public
trust doctrine, a lease of state tide or submerged lands for on-bottom aquatic farming
would be subject to the right of the public lo use the land and the water above the land for
navigation, commerce, and fishing. In issuing leases for on-bottom aquaculture
activities, the state must seek to achieve the best interests of the stale by balancing public
use of the lease site and private use of the land for aquaculture.

The legal principles applicable to cases involving the public trust doctrine, such as CWC
Fisheries, are similar to those applied in cases invoking public trust principles in regard to
fish and wildlife. The principles underlying these two kinds of cases has not been
combined into a single unified public trust doctrine applicable to submerged lands and to
fish and wildlife, but the judicial development of a unified public trust doctrine is
foreseeable. In Alaska, the supreme court has recognized the existence of a public trust
in regard to fish and wildlife in a number of cases. Owsichek v. Guide Licensing and
Control Board, 763 P.2d 488 (Alaska 1988); McDowell v. State. 785 P.2d 1 (Alaska
1989); Gilbert v. Slate. 803 P.2d 391 (Alaska 1990); Pullen v. Ulmer. 923 P.2d 54
(Alaska 1996); Brooks v. Wright. 971 P.2d 1025 (Alaska 1999). Under the public trust
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principles applicable to state management of fish and wildlife resources, it may well be
that the state may not casually or incidentally divest itself of ownership of common
property fish and wildlife resources. In order to convey ownership of common property
resources to private interests, the state probably would have to make a conscious,
deliberate, and express decision to convert those resources to private use or ownership.

IIl. SUSTAINED YIELD PRINCIPLES. Under art. VIII, sec. 4 of the Alaska
Constitution, the state is lo manage its renewable natural resources in accordance with
sustained yield principles.9 Under sustained yield principles, it is not desirable to deplete
the brood stock or productive portion of a biological resource. When the brood stock is
depleted, the productivity of the resource and the yield from the resource is reduced.
When ownership of on-bottom aquatic resources present on the site of an aquatic farm is
conveyed to private ownership, the ability of the common property aquatic resources lo
continue to produce a sustainable yield for common use is reduced. Thus the conveyance
of state aquatic resources to private ownership impinges on sustained yield management
of common property resources.

The Alaska Constitution does allow the state to vary from sustained yield principles as
necessary to provide for preferences among beneficial uses. The state may well be able
to accord a preference to the private ownership of on-bottom aquatic resources rather
than the continued state management of those resources as common property resources.
However, in order lo provide for the private ownership of common property resources in
a manner consistent with the sustained yield clause the most defensible course of action
for the state is for it to make an affirmative decision that, in the case of on-boltom
aquaculture, private ownership of the resource is the preferred use of the resource and in
the best interest of the state.

The Alaska Supreme Court has not had an occasion to address the implications of the
sustained yield clause in a situation such as that posed by on-bottom aquatic fanning of
common property resources so it is not certain how the court will construe the interplay
between the requirement for sustained yield management and the power of the state to
make preferences among beneficial uses.

A recent Alaska Supreme Court decision addressed issues associated with wild shellfish
slocks present on on-bottom aquatic fanning and hatchery sites. Alaska Trademark
Shellfish. LLC. v. State of Alaska, Department of Fish and Game. Alaska Supreme
Court, Case No. S-10308, Opinion No. 5795, April 16, 2004. The court determined that
the Department of Fish and Game did not have the statutory authority to grant wild stocks
of shellfish to aquatic farm and hatchery permit holders. The new provisions contained
in the draft Senate Committee Substitute generally address the issues raised by the
Supreme Court by giving the necessary authority lo the Department of Fish and Game.
The Supreme Court did not address the constitutional issues surrounding a grant of world
stocks to a private aquatic farm or hatchery. However, the superior court which heard the

9 Sec, Footnote 4, above.
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case did find that the granting of private rights to, or ownership of, more than an
insignificant population of a wild stock of shellfish violated the common use sections of
the Alaska Constitution and possibly violated the sustained yield section of the Alaska
Constitution. Alaska Trademark Shellfish, LLC. v. State of Alaska. Department of Fish
and Game, Alaska Superior Court, First Judicial District, Ketchikan, Case No. 1KE-00-
211 Cl, Memorandum of Decision, July 10, 2001. The Department of Law has taken the
position that the granting of any common property resource lo exclusive use, even an
insignificant population, was a violation of the common use section of the Alaska
Constitution. There is support for the position of the Department of Law on this issue.

If I may be of further assistance, please advise.

GU:Imb
04-139.Imb

Enclosure



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

FIRST JUDICIAL DISTRICT AT KETCHIKAN

ALASKA TRADEMARK SHELLFISH,
LLC and GARY ZAUGG, LANCE
PHELMAN, STEVEN LaCROIX,

RYAN MORIN and KURT MORIN, ) ) .
i EGifl L, i N

Appellants/Plaintiffs, STATE OF ALASKA ARSTDISTRICT

efrrrr*uiilam

JUL 1 9 2001

STATE OF ALASKA, ALASKA
DEPARTMENT OF FISH AND
GAME, COMMISSIONER FRANK By. Or=p*
RUE, DOUGMECUM, SCOTT

Cl MARSHALL, and JOHN DOES 1-10,

Jerkot llie Ind Courts

Appellees/Defendants.

Case No. IKE-00-211 CI

ERRATUM1
MEMORANDUM OF DECISION

— THE CASE -

v
Appellants (hereinafter Plaintiffs) Alaska Trademark Shellfish, Gary

Zaugg, Lance Pihlman, Steven LaCroix, Ryan Morin, and Kurt Morin have brought suit
against the State of Alaska, Department of Fish and Game (ADF&G), alleging that the

Department unlawfully attached arbitrary and unreasonable conditions before approving

1The Court, catching an airplane, was unable to finalize the last draft on July 10. 2001. Minor corrections
arc hereinafter found on pages 2, 3,5, 9, 10, and 18..
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their applications for aquatic farm operation permits pursuant to AS 16.40.100. Plaintiffs
claim that these conditions make it impossible to successfully operate aquatic farms, and
request that this Court order ADF&G to issue them the appropriate permits and enjoin
ADF&G from attaching further conditions.

THE OBJE<~

The geoduck (panoplea generos . amollusk of the class
Lamellibranchia (or Pelecypoda). Itis abivalve - literally “two door” in the Latin - a
clam. But what a clam it is. This creature inhabits the Pacific Northwest coast of
American at least into the waters of Southeast Alaska. It ranges from the intertidal zone
into waters as deep as 250 feet, although in Southeastern Alaska they are most commonly
found in 15 to 39 feet of water. The geoduck can reportedly live up to 150 years reaching
aweight of 20 pounds. It should reach harvestable size in five or more years in Alaskan
waters.

The geoduck reproduces in the standard mollusk fashion, broadcasting its
seed into the ambient water column to mix with those of its breed. After a brief free
floating period it settles into a sandy or muddy bottom and begins to burrow, using its
“foot.” The syphon, really intake and outlet tubes joined, extends above the substrate and
processes seawater through the animal where edible bits are extracted and the waste
expelled. The animal digs progressively lower as it grows to a maximum of three feet

below the surface where the syphon emerges. To capture the creature one must duplicate

Alaska Court System

Memorandum ofDecision
Alaska Trademark Shellfish et al. v. State of Alaska et al.. Case No. IKE-00-211 C|
Page 2 0 f20



this effort to reach the main body. Thus the reputed origin of the name geoduck from the
Nisqualiy Indian dialect “gwe - duk”, meaning to “dig-deep.”

Apparently little use was made historically of this food resource by the
native peoples due to the technological problems of getting at them. The same
difficulties and little interest kept them safe from human predation even as the problems
of underwater harvesting were overcome, until it was realized that the geoducks close
relative on the western coast of the Pacific was held to be a delicacy. Prices of seven or
more dollars per pound pigued the interest of the fishing industry so that the Asian
demand might be satisfied. By 1980, the commercial fishery had expanded into
Southeastern Alaska. By 1999, the fishery had expanded enough to encourage the State
io impose limited entry - to a maximum of 104 participants. (20 AAC 05.320(i)).

One other way of participating in and benefiting from the market for
geoducks is by husbandry - growing then, in tidy rows like so many turnips, and picking
them en masse before seeding another crop with spat now available from hatchery
operators. This technique had been successful with other shellfish including oysters, and
most recently, littleneck clams. Plaintiff entrepreneurs hoped to accomplish exactly this
with their applications.

Aquaculture, or “fish farming”, in Alaska is very much a developing
concept. While the utilization of hatcheries to promote wild stocks dates back many
decades, some of the more modem techniques are scarcely more than science fiction to
the uninitiated. In the proposed geoduck farms, sections of pipe are buried in the sea

Alaska Court System

Memorandum ofDecision
Alaska Trademark Shellfish et al. v. State of Alaska et al.. Case b N
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floor, each charged with ajuvenile geoduck; five or more years pass while the area is
tended for predators, etc.; whereupon divers using hoses flush away the soil to expose
and harvest the marketable clams. These same techniques are currently used to harvest
the wild clams, although their distribution is anything but tidy.
THE STUMBLING BLOCK

In 1999, Plaintiffs submitted applications to the Alaska Department of
Fish and Game (ADF&G) for aquatic farm operation permits. In a letter dated April 19,
2000, ADF&G Commissioner Frank Rue notified the Zaugg plaintiffs of ADF&G’s
intent to approve their permit applications, subject to two conditions:

1 For each proposed farm site, describe in writing to
ADF&G a method for distinguishing (or segregating) wild,
common property geoducks from cultivated, farmed
geoducks. The method must allow practical access and
commercial or personal use harvest of wild geoducks on
each site that are not acquired through a stock acquisition
permit. At the same sime, the method must prevent
excessive disturbance of cultivated, farmed geoducks by
commercial access and harvesting.

2. If ADF&G, in *s discretion, determines that the

method described m-pa. agraph 1 will accomplish the —
requirements of that paragraph, you must agree, in a signed

statement, to use that method_on your farm site(s). Your

signed statement and a detailed summary of approved

method(s) will be attached and incorporated as conditions

of your aquatic farm operation permit.

Plaintiffs responded to this letter by asserting, among other things, that -
although some of the sites (those proposed by Gary Zaugg, Ryan Morin, and Kurt Morin)

have no standing stocks of wild geoducks, while others (such as Steve LaCroix’s site)
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have “no, very sporadic, or limited amounts” - these conditions make it impossible to
successfully farm geoducks.2 In a letter dated July 27, 2000, Rue notified Plaintiffs that
their applications for aguatic farm operation permits were denied. Plaintiffs filed this
appeal on August 25, 2000, and it was promptly consolidated with Alaska Trademark
Shellfish’s (ATS) action.

As amicus, the association of geoduck divers3 has outlined their
opposition to the appellants’ design to stake, occupy, clear, and plant existing wild
geoduck beds. Joining with them are the City rf Craig, Alaska. In opposition, joined
with appellants are the Pacific Coast Shellfish Growers Association and the Alaska
Shellfish Growers Association, both eponymous entities naturally allied with shellfish
farmers; the City of Seward, home to the hatchery most affected; and the Qutekcak
Shellfish Hatchery, a business with the major stake in providing the seed for the proposed

“farms.”

STANDARD OF REVIEW
Issues of law arising from an agency proceeding are reviewed de novo

when agency expertise is not involved. Tesoro Alaska Petroleum Co. v. Kenai Pipe Line

2 Zaugg's affidavit (filed 12-08-00) does not explain how ADF&G’s proposed conditions interfere with
his ability to successfully farm gcoducks, but merely states that he “disagreed with Mr. Rues [sic] statutory
interpretations,” and that *it appeared to me that the ADF&G ‘general principle’ was to change the rights
that 1 would obtain under an operational permit,” (those rights being, apparently, the right to harvest
standing stock of wild gcoducks - which, according to ADF&G’s July 27, 2000 letter denying Zaugg’s
permit application, do not exist on his proposed site - or prevent others from doing so).

Southeast Alaska Regional Dive Fisheries. Association.

Alaska Court System

Memorandum ofDecision
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Co.. 746 P.2d 896, 903 (Alaska 1987). The issues here deal with statutory construction,
constitutional law, and whether ADF&G acted “unreasonably” and/or “arbitrarily.”4

None r :these issues require agency expertise to resolve; this administrative decision is

therefore reviewed de novo.

ANALYSTS

Plaintiffs contend that (1) ADF&G’s proposed conditions are
unreasonable and arbitrary, (2) ADF&G is estopped from prohibiting Plaintiffs from
harvesting standing stock on their proposed sites for the purpose of funding their
enterprise, (3) ADF&G violated Alaska law by not issuing Plaintiffs aquatic farm
operation permits witl.in five days, and (4) ADF&G violated Alaska law by placing
“unlawful and unreasonable” conditions on Plaintiffs’ operation permits.

ADF&G responds by asserting that Article VII ccthe Alaska Constitution
bars it from granting Plaintiffs exclusive rights to harvest wild geoducks, and that its
proposed conditions are neither unlawful nor unreasonable.

Constitutional Issues
The “No Exclusive Right ofFishery"” Provision

Article VII, Section 15 of the Alaska Constitution provides:

* ADF&G asserts that its decision “involves complex matters or fundamental policy determinations™
regarding the “management of fisheries and fish and wildlife resources' such that an abuse of discretion
standard should be applied by the court rather than a substitution of judgment standard. While it is true that
tire issues in this case affect the management of wildlife resources, this court’s decision will be based not
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No exclusive right or special privilege of fishery shall be
created or authorized in the natural waters of the State.
This section does not restrict the power of the State to limit
entry into any fishery for purposes of resource

conservation, to prevent economic distress among

fishermen and those dependent upon them for a livelihood
and to promote the efficient development of aquaculture in

the State.

Plaintiffs point to the “efficient development ofaquaculture” exception in

support of their claim that the legislature intended to allow stock acquisition permit

(SAP) holders to harvest wild stock for the purpose of financing aquatic farming

ventures.5 They arrive at this conclusion by citing AS 16.40.120(f):

shellfish acquired, collected, possessed, or intended for use by a hatchery or aquatic farm

on policy considerations but stnctly upon principles of statutory construction, constitutional provisions, and

Except as provided in (d) of this section or in a regulation
adopted under (e) of this sections, the commissioner shall
issue a permit if

(1) wild stock is necessary to meet the initial
needs of farm or hatchery stock;

(2) mere are technological limitations on the
propagation of culture stock for the species
sought;

3) wild stock is not fully utilized by commercial,
sport, personal use, or subsistence Tsheries; or

4) wild stock is needed to maintain the gene pool

Plaintiffs go on to note that “stock” is defined as “live aquatic plants of

of arhatchery or aquatic farm.

legislative intent - areas in which ADF&G has no more expertise titan does this court

5 Plaintiffs cite Ch. 145, SLA 1988, Sec. 1, in which the expressed legislative intent is to “‘encourage the
establishment and responsible growth of an aguatic farming industry in the state.” Plaintiffs contend thet
this clearly shows that the legislature "'meant for the farmers to be able to systematically clear land suitable
for geoducks for replanting, and to sell the harvested wild stock for money to improve the farms’ viability."*

Alaska Court System

Memorandum of Decision

Alaska Trademark Shellfish et al. v. State of Alaska et al.. Case No. IKE-00-211 CI
Page 7 020

e= 7 1



10

11

12

13

14

15

15

17

18

19

20

21

22

23

24

25

for the purpose of further growth or propagation” under AS 16.40.199(8), and that AS
16.40.100(b) authorizes the holder of an aquatic farm operation permit to sell stock that is
*“used or reared at the hatchery or aquatic farm.”

Plaintiffs then argue that “harvest of the wild stock ‘is necessary’
[pursuant to AS 16.40.120(f)(1)] to both clear the land for later planting and for money to
make the farms more viable.” It may be arguable that preparing the land for later
planting “is necessary to meet the initial needs of farm.,.stock” (arguable because it is not
obvious whether cultivated geoducks can grow alongside wild geoducks), but Plaintiffs’
assertion fails to consider that the latter purpose, at least, is not satisfactory under AS
16.40.120(f)(1), which looks to “the initial needs of farm or hatchery stock,” not the
initial need for investors to raise capital.

Plaintiffs also argue that the wild geoducks they wish to harvest are
“stock” under AS 16.40.199(8) because they will undergo “further growth” in the time
between issuance of the SAP and harvest. Such a reading of the statute renders it
essentially meaningless, however. If that is all the “further growth” required, then there
need be nothing more to “aquatic farming” than acquiring a few permits and harvesting
whatever happens to be growing on the *,”’signated site.

Finally, Plaintiffs assert that they are authorized to sell their harvested
geoducks pursuant to AS 16.40.100(b), which permits the sale of stock that is “used or
reared at the hatchery or aquatic farm.” According to Plaintiffs, selling is a permissible

“use™ of stock. Taking this argument at face value, Plaintiffs are claiming that AS
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16.40.100(b) authorizes them to sell stock that is “[sold] or reared at the hatchery or
aquatic farm.” It would be difficult to conceive of a more circular argument.

The real question, however, is not whether the legislature intended to
allow SAP permit holders to harvest wild stock, but whether the legislature is permitted
to do so. The Alaska Supreme Court has never interpreted the meaning of the
“aquaculture” exception in Section 15, but it appears on its face that the exception applies
only to the “no exclusive right of fishery” clause. There is also the “common use” clause
of Section 3 (and the “sustained yield” clause of Section 4, as well) to consider.

Alaska's "Common Use" Clause

Article vm, Section 3 of the Alaska Constitution provides: “Wherever
occurring in their natural state, fish, wildlife, and waters are reserved to the people or
common use.” (emphasis added). This “common use” clause was intended to permit the
broadest possible access to and use of state waters by the general public. It has been
stated: “The common use clause necessarily contemplates that resources will remain in
the public domain, and will not be ceded to private ownership. Since the right of
common use is guaranteed expressly by the constitution, it must be viewed as a highly
important interest running to each person within the state.” State v. Ostroskv. 667 P.2d
1184, 1196 (Alaska 1983).

To understand that thrust of Article VIII, Section 3, it is useful to review
the history of fisheries management prior to statehood. Aifler all, this section of the
Constitution was, by all accounts, the ultimate answer to the fish trap controversy of the
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1930’s through statehood. These traps were highly efficient mechanisms designed for,
and capable of, capturing practically an entire “run” of salmon destined for one or more
spawning streams. They were, at least by the 1950’s, owned or controlled by a handful
of out-of-state interests and the subject of great controversy among the residents of the
then Territory of Alaska.6 Despite their abolition in British Columbia and regions
southward these instruments continued to deplete salmon populations in a most
unpopular way. In 1948 the people voted 19,712 to 2,624 to abolish the traps - to no
avail.7 By the time statehood was imminent the issue was hardly debatable and traps
were in fact abolished by Ordinance No. 3 contemporaneously with the ratification of the
State’s Constitution.

The strong feelings of the people of Alaska with respect to its natural
bounty; fish, wildlife, timber and other renewable resources were thus expressed in
Article VIII, Section 3, prohibiting interference with common access; and Section 4,
requiring management for sustained yield. Section 15, “No Exclusive Right of Fishery”
added in 1972, tempered somewhat the more libertarian *common of piscary” view to
permit limited entry and aquaculture. Nonetheless, ownership of wild fishery populations
has remained in common. The ownership of farmed populations has been approved by
the executive and the courts but not when the cultivated population was by design a
substitute for a naturally occurring one. In other words, a salmon hatchery could not be

constructed at the mouth of a producing anadromous stream, the wild run supplanted, and

s In 1944, 396 of 434 traps (91%), were owned by non-residents.
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the introduced farmed run vested in the operator. This is essentially what Plaintiffs hope

to accomplish.

Plaintiffs contend that their proposed farm sites are akin to set net leases
for salmon fishing, and that a 1963 Attorney General’s Opinion settles any question as to
the constitutionality of such leases. In short, Plaintiffs claim that “the farm site lease is a
property interest which, by its nature, leads to the farmer having sole access to the wild
stocks.”8 There are several problems with this view.

First, the validity of the Attorney General’s Opinion (J-66-538-82; 1982
Westlaw 43670) is called into question by CWD Fisheries. Inc. v. Bunxer. 755 P.2d 1115
(Alaska 1988), That case involved a commercial set net fisherman who allegedly
trespassed on tidelands that had been conveyed to a commercial fishing operation. In
affirming the lower court’s dismissal of CWS’s claim, the Alaska Supreme Court said:

While we have never had prior occasion to apply the public

trust doctrine to tidelands in Alaska, those modem courts

which have considered its application have generally held

that any attempted conveyance of tidelands by the state

which fails to meet the Illinois Central criteria9 for passing

title free of the public trust will pass only “naked title to the —
soil,” subject to continuing public trust “easements” for

purposes of navigation, commerce, and fishery, (cites

omitted). The grantee may “assert a vested right to the

servient estate (the right of use subject to the trust),” (cites

7 See The State of Alaska. Gruening, Random House, 194.

* Appellants’ reply brief, page 21 (02-12-01).

9 “The slate can no nore abdicate its trust over property in which the whole people arc interested, like
navigable waters and soils under them, so as to leave them entirely under the use and control of private
parties, except in Ihe instance of parcels mentioned for the improvement of the navigation and use of the
waters, or when parcels can be disposed of without impairment of the public interest in what remains, than
it can abdicate its police powers in the administration of government and the preservation of the peace."
lllinois Central Railroad Co. v. lllinois. 146 U.S. 387, 453 (1892).
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omitted) but may not enjoin any member of the public from
utilizing the property for public trust purposes. Id. at 1118.

Furthermore, the Court added in a footnote:

We need not decide at this time whether a fee simple
tideland conveyance which satisfied the strictures of
Illinois Central would nonetheless run afoul of article VIII,
section 3 [the “common use” clause]. Id. at 1120, fn. 10.

The Alaska Supreme Court elaborated on this concern in Owsichek v.
State. 763 P.2d 488 (Alaska 1988), when it held that grants of exclusive rights to harvest
natural resources listed in the common use clause (fish, wildlife and waters) should be
subjected to close scrutiny. In holding that the state’s assignment of exclusive guide

areas in which only ihe designated guide could lead hunts was unconstitutional, the Court

observed:

In a discussion about fishing in lakes, the Constitutional
Convention underscored its intent that the public retain
broad access to fish, wildlife and water resources, and that
these resources not be the subject of private grants... [t]he
Convention made it clear that only fish in small private
ponds may be owned free of the public’s right of access.
(cite omitted.) This confirms the view of the common use
clause and the public trust expressed in CWC Fisheries v.
Bunker, 755 P.2d 1115 (Alaska 1988), holding that a grant
of afee interest in tidelands remains impressed with a
public trust easement. It also reinforces our conclusion that
grants of exclusive rights to harvest natural resources listed
in the common use clause should be subjected to close
scrutiny. |i at 494.

In light of theses cases, Plaintiffs’ reliance on a four-decades old Attorney

General’s Opinion may be misplaced. It seems clear that . ADF&G’s refusal to grant
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Plaintiffs the exclusionary right to harvest all of the wild geoducks located on their
proposed farm sites is not only permissible, but constitutionally mandated. Plaintiffs’
permit to farm must remain “impressed with a public trust easement” allowing others,
including commercial fishermen, access to any significant population of wild geoducks
growing there.

The "Sustained Yield” Provision

Although ADF&G does not appear to base its arguments on it, the
Southeast Alaska Regional Dive Fisheries Association (SARDFA) points out that Article
Vm, Section 4 of the Alaska Constitution also poses a problem for Plaintiffs. That
section reads:

Sustained Yield. Fish, forests, wildlife, grasslands, and all

other replenishable resources belonging to the State shall be

utilized, developed, and maintained on the sustained yield

principle, subject to preferences among beneficial uses.

According to SARDFA, the maximum sustainable harvest for geoducks is
only 2% per year, while 10% of the total known harvestable amount of geoducks are
located within Plaintiffs’ proposed-farm cites. 1f SARDFA’s numbers are correct, —
Plaintiffs’ expressed intent to harvest this entire amount of stock in a short period of time
is incompatible with the sustained yield clause.

The balance with Article VIII, Sections 3 and 4 intended by the people in

enacting Section 15, must be struck in a way that will allow aquaculture’s development to

be efficiently promoted (to paraphrase the proviso), The regulations growing from this
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controversy have now gone into effect. (5 AAC 41.200 - 400, effective June 19, 2001).
These regulations resolve a number of Plaintiffs’ concerns on their face: e.g. term of
permits will be 10 years, rather than 5. The stock acquisition issue is however still
ur workable, thwarting Section 15. 5 AAC 41.290(b) limits acquisition in a manner that
would prohibit the former from making any profitable use of existing geoducks on the
site no matter how few might live there; () meanwhile seems to protect only
“established” (i.e. ongoing) uses by other fishers; (f) comes right to the point disallowing
existing wild stock to be used to financially bootstrap the “farm”. The Court, although
anxious to avoid a trespass into the executive prerogative of policymaking, reads the
potentially conflicting requirements of common use and promotion ofaquaculture to
protect only significant populations of wild geoducks. To hold otherwise would
essentially prohibit the goal of aquaculture. Any site with no geoducks is likely so for a
reason, even if not readily discemable by current science. On the other hand, a site with
some geoduck population may promise, with good husbandry, the increase envisioned by
Section 15. A site with many geoducks, such as might attract the existing divers industry
must be protected for that potential “common™ use, The regulations must permit farming
on sites suitable for but not presently supporting significant populations. The meaning of
“significant” and methods by which that status might be ascertained are best left to the
expertise of the Department.

The current absence of this leeway in the regulations is unreasonable. The
process of regulation is to take a ‘hard look’ at the problems confronting the regulator
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and the regulated, and to reason a method by which both can conform themselves to
fulfill the underlying laws, requirements and goals. During this process the Department
failed to find the seemingly obvious answer to the site selection controversy, and
arbitrarily crafted a policy and regulations sure to thwart the Plaintiffs and Section 15.
See Interior of Alaska AJrboat Association. Inc. v. State of Alaska. Board of Game. 18
P.3d 686 (Alaska 2001).
ADF&G's Permit Renewal Policy

ADF&G appears to take the position that AS 43.76.200(b) establishes a
“traditional fishery” or “other existing use” of wildlife resources pursuant to AS
16.40.105(2), insofar as it permits bioassessment surveys to be conducted that may lead
to subsequent commercial harvest of those wildlife resources. Therefore, according to
ADF&G, if- atthe time an aquatic farm operation permit is renewed - there is an aquatic
farm in “an area that has been identified in an operating plan developed under AS
43.76.200(b), as an area for which a bioassessment survey and subsequent commercial
harvest will be conducted...[the] aquatic farm would necessarily create a significant
alteration of a traditional fishery or existing use and, therefore, would create a conflict
under AS 16.40.105(2)."10

This seems to be a rather creative (and unfair) interpretation of the phrase
“existing use.” Plaintiffs more accurately describe it as “merely potential commercial

fishing.” ADF&G seems to be taking the position that because there is a regional dive
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fishery development association already in existence, the association has “dibs” on all of
the geoducks (or, more specifically, on all of the underwater real estate that supports
geoducks - whether anyone has fished there in the past or not) in Southeast Alaska.ll

ADF&G also claim that its interpretations of “significant alteration,”
"traditional fisheries,” and “existing use” are not ripe for judicial review, because even if
these interpretations are erroneous that fact would not further the Plaintiffs’ cause. To _
the contrary, as this Court has found that ADF&G’s interpretations are unreasonable, then
Plaintiffs were well within their rights to reject ADF&G’s “conditional approval” of their
permit applications. While it is true that Plaintiffs have not yet suffered any actual harm
as a result of ADF&G’s claim that renewal of their aquatic farm operation permits will be
subject to “significant alteration” analysis at some later time, they have been harmed to
the extent that their rights to pursue a business opportunity have been “chilled.”

This conundrum can be cured by the implementation of the
aforementioned assessment or census of the proposed farms to issue that no significant

population ofwild geoducks, one that would now normally attract and support a dive

10 Appellee’s brief, page 13 (01-1(3-01).

T The department's primary concern with the farms that contained significant wild stocks of geoducks,
was that they would preclude access to these large beds of wild geoducks by agrowing diver fishery.”
(Appellee’s brief, pages 21-22 [01-16-01, emphasis added]). “It would be inconsistent with the
legislature’s reluctance to displace existing users of wild resources if geoduck farming were allowed to
thwart the gronth or continuation of Uie diver fishery.” (Id., page 24 [emphasis added]). Itis clear from
these statements and others Uiat ADF&G believes it can choose to promote development of the commercial
diver fishing industry over (indeed, at Uie c\-pensc of) aquatic farming. It should be obvious, however, that
Uie “existing use” of a thing and reserving it for one’s later “growth” are two entirely different concepts.
(See also City of Craig’s Briefas Amicus Curiae, page 8 [03-15-01]: “The geoduck fishery is a ‘traditional
fishery” in Southeast Alaska. Removing from Uie future growth of Uiat fishery an enormous mass of the
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fishery exists. Areas with only incidental populations could be so certified to the benefit
of farmers and without real loss to the divers.
The "Five-Day Time Limit" Claim

Plaintiffs contend that ADF&G was required under 5 AAC 41.240(b) to
act on Plaintiffs” aquatic farm operation permit applications within five days of the
consistency determination by the Division of Governmental Coordination (DGC).
ADF&G argues that the five-day time limit is directory rather than mandatory, and that
no consequences should result from the Department’s failure to comply.

ADF&G is correct. The five-day time limit is intended to serve primarily
as a quideline for the orderly conduct of public business; minor deviations from the
required timeframe will result in little, ifany, prejudice to Plaintiffs. (In fact, Plaintiffs
have failed to make any showing of prejudice resulting from the delay.) Therefore, it is
directory rather than mandatory. City of Yakutat v. Rvman. 654 P.2d 785, 790 (Alaska
1982).

While strict compliance is required where an administrative regulation is
mandatory, substantial compliance is sufficient - absent significant prejudice to the other
party -where the regulation is merely directory. Copper River School District v. State.
702 P.2d 625, 627 (Alaska 1985). Here, ADF&G approved Plaintiffs’ applications,
subject to constitutionally required conditions (at least with respect to the common use

issues, if not ADF&G's permit renewal policy), three days late. Given the particularly

wild stock in areas where the fishery will logically grow.,.constitutes a significant alteration of that
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complicated nature of the issues involved, rigid adherence to the five-day time limit
would be unreasonable.

Because ADF&G substantially complied with the requirements of 5 AAC
41.240(b), and since Plaintiffs have not suffered significant prejudice as a result of the

delay, no consequences should result from ADF&G's faiiure to comply perfectly.

Is the Department of Fish and Game Estopped from Refusing to Issue
Plaintiffs' Stock Acquisition Permits for Harvest of Wild Stock on Site for Sale?

No. Courts may apply the doctrine of equitable estoppel against the state,
even when the state acts as the sovereign. The Alaska Supreme Court has rarely applied
estoppel to bar the state’s exercise of its sovereign police powers, however, reasoning
that where “a [government] acts for the good of its citizens rather than a narrow
proprietary interest” estoppel would be unjust to the public. But the public interest does
not altogether bar the application of estoppel against the state when it acts as sovereign.
Rather, as the Court held in Municipality ofAnchorage V. Schenider,22the public interest
is best protected through careful application of the estoppel test itself, which weighs the"
prejudice to the public interest in each case. State v. Schnell. 9 P.3d 351, 355-56 (Alaska
2000).

In this case, Plaintiffs have asserted a sort-of “trickle.down” public

interest, theorizing that if they are allowed to harvest wild geoduck in order to finance

fishery.” [emphasis added]).
12 685 P.2d 94 (Alaska 1984).
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Rather, as the Couii held in Municipality of Anchorage V. Schenider, 1L the public interest
Is best protected through careftil application of the estoppel test itself, which weighs the
prejudice to the public interest in each case, State v. Sehnell. 9 P.3d 351, 355-56 (Alaska
2000).

In this case. Plaintiffs have asserted a sort of “trickle down” public
interest, theorizing that if they are allowed to harvest wild geoduck in order to finag.ce
their aquatic farms, economic benefits will flow to others in the state as well. Even if this
court accepts Plaintiffs’ rationale, however, the Alaska Constitution (as discussed above)
bars the kind of exclusive private harvesting Plaintiffs seek to engage in. No agency can

be estopped from complying with the supreme law of the state.

Did the Department of Fish and Game Coerce Plaintiffs to Accept Unlawful Conditions?
As discussed above, it appears that ADF&G did attempt to coerce
Plaintiffs into accepting an unlawftil condition with regard to its permit renewal policy.
However, Plaintiffs have suffered no harm as a result of this attempted coercion, because
Plaintiffs also refused ADF&G's lawful condition with regard to harvest of wild stock on
the proposed farm sites. Since no error attaches to this latter condition, and Plaintiffs’
have clearly indicted that they would not have agreed to it even in the absence of the

unlawful condition, Plaintiffs have suffered no injury as a result.

' 685P.2tl 91 (Alaska 1984).
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CONCLUSION
ADF&G's position is simple: Plaintiffs did not intend to engage (solely)
in bonafide aquatic farming. Rather, “under the pretext of farming, [Plaintiffs] want to
commercially fish wild geoducks, and be given an exclusive right to do so.”I* This the
Alaska Constitution is loath to permit.
Although Section 15 of Article V IIl contains an exception to its ban on
exclusive rights offishery for the "efficient development ofaquaculture,” lection 3 (and

probably Section 4) still present barriers to Plaintiffs' proposed course of action. Nothing
S

prevents Plaintiffs front obtaining title to some proposed farm sites and cultivating
geoducks, but they cannot lay private claim to millions of dollars worth of public
property. They will have to coniine their activities to less desirable sites, without
significant populations of wild geoducks.

With regard to ADF&G's permit renewal policy, however, the future
growth of an industry is not an “existing use," and that ADF &G s policy is invalid to far
as it attempts to condition permit renewal upon such future growth.

I Dated at'Kfefchikan, Alaska this 10thday of July, 2001

>M;

-vNVwv\Sav

1# 111™S

Michael A. Thompson
Superior Court Judge

Alaska Court System
12 Appellee’: Brief, page 17 (0OM64H).
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A Joint Letter of Agreement between
the Alaskan Shellfish Growers Association and
the Southeast Alaska Regional Dive Fisheries Association

Dear Alaska Policymakers:

The Alaskan Shellfish Growers Association (ASGA) and Southeast Alaska
Regional Dive Fisheries Association (SARDFA) agree to the following package of
statutory and regulatory' changes to resolve long-standing controversies over how the
state should deal with “standing stocks” of geoduck clams on aquatic farm sites.

Both organizations are committed to supporting the implementation of the
provisions of the agreement, including the passage of legislation and adoption of
regulations.

We urge quick action in approving the legislation and adopting the regulations
necessary to carry out the agreement.



SARDFA-ASGA Compromise

1. insignificant populations of gcoducks would be defined as 12,000 pounds or
less.

Legislation must provide ADF&G with the authority to allow farmers ability to harvest
insignificant populations of wild stocks on farm sites. The language should be added to
16.40.100 Aquatic Farm and Hatchery Permits.

2. Harvest of standing stocks of geoducks would be limited to no more than
12.000 per farm site.

This cap could be imposed by regulation as long as the language added to AS 16.40.100
gives ADF&G the ability lo limit harvests by fanners.

3. In the event a site contains more than 12,000 pounds, the farmers would be
allowed to harvest everything, but the net proceeds from anything over the
cap would go to the state’s general fund. In other words, the farmer would
be allowed to harvest and sell the “overages,” but would be required to give
any sales proceeds over direct harvesting, transporting and processing
expenses to the general fund.

If net sales proceeds of overages are to flow into the state treasury, it will require some
authorizing language in statute. While the funds could not be dedicated to support
activities such as geoduck development programs, ASGA will work with SARDFA
annually to ensure the legislature allocates the funds accordingly.

4. Surveys used to determine whether a proposed geoduck farm site contains
12.000 pounds of standing stocks would use a mid-point rather than lower
bound estimate. This standard also should be applied to the commercial
fishery.

This is designed to increase the accuracy of the surveys and prevent the approval of sites
with more than the 12,000-pound cap. This can be accomplished in regulation with no
statutory changes necessary. However, it is uncertain whether ADF&G managers will
agree to shift survey confidence levels for dive fishery management of geoducks.
ADF&G deputy commissioner David Bedford did agree the department would work with
SARDFA to study ways to improve survey accuracy.

5. Existing geoduck aquatic farm permit holders should be “grandfathered in,
but should be held to the cap.

The goal is to ensure existing permits would be valid, but permittees would be held to the
12,000-pound cap. Harvests that occurred prior to the legislation would not be counted
toward the 12,000-pound limit.



Description of ASGA-SARDFA Compromise

The Alaskan Shellfish Growers Association (ASGA) and Southeast Alaska
Regional Dive Fisheries Association (SARDFA) have reached agreement on a package of
statutory, regulator)' and administrative actions to resolve the long-standing controversy
of how to handle natural stocks of geoduck clams on new aquatic farm sites.

The agreement was reached in the wake of an Alaska Supreme Court decision that
already has resulted in the closure of geoduck farming operations near Ketchikan and cast
a legal cloud over most other existing littleneck and geoduck farming operations.
Complicating the issue is that seed purchases by the closed geoduck operations are
considered vital lo the viability of the shellfish hatchery in Seward.

While this agreement was negotiated directly by divers and farmers, it also has
been endorsed by the parties involved in the original lawsuit and the Murkowski
Administration. Here are elements of the agreement.

How the “Standing Stock” Issue is Resolved

The Supreme Court said current statutes do not provide the Alaska Department of
Fish and Game clear authority to allocate any standing stocks of geoduck clams to
aquatic fanners. While the decision was directed at geoducks, it has clear implications
for other species, such as littleneck clams.

Statutes would be amended to allow aquatic farmers to select sites with
“Insignificant” amounts of wild stocks, essentially codifying a an earlier superior court
decision. This would be defined in statute as an amount less than what it would take to
support a commercial fishery. ADF&G would further define what “insignificant” means
in regulation.

How Existing Farms will be Affected

Existing geoduck farms would be allowed to continue operations, but would have
to meet the provisions of the new statute and accompanying regulations.

How the State Will Determine How Many Clams are on a Farm Site

Population surveys will be conducted by the state or by the applicant with state
oversight. The surveys will require a high confidence level to increase accuracy. The
farmer will be required to pay for the surveys.

How Harvests of Standing Stocks will be Managed

The agreement would define “insignificant” as less than 12,000 pounds of
geoduck clams per farm site. Harvests by farmers would be “capped” at 12,000 pounds.
If the amount of standing stocks exceeds the 12,000-pound cap, the farmer would be able
to continue harvesting to clear the sites for future crops, but the “net proceeds” of such
sales would go into the state general fund.
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FISCAL NOTE
STATE OF ALASKA Fiscal Note Numbey.

2004 LEGISLATIVE SESSION Bill Version: CSHB342(JUD)
() Publish Date:

Revision Date/Time (Note if correction): Dept. Affected,; Administration
Title An Act relating to DWI... BRU Legal and Advocacy Services
Component Public Defender Agency

Sponsor Representative Gatto
Requester (H) Finance Component No. 1631

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services « : . : : *
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dc'lars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL ' f ' ' '

Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding for this bill is Included in the Governor's FY 2005 budget proposal: |

POSITIONS
Full-time
Part-time
Tempore y

ANALYSIS: (Attach a separate page if necessary)

This bill will likely have some fiscal impact on the operations of the Agency, but it is impossible to
determine with any accuracy what that impact will be. Increasing the fines for convictions for DUI,
depending on the results of blood or breath/alcohol test, will likely result in more cases handled by the
Agency going to trial becaus_*of the exposure to increased penalties, and increased litigation over the
issue of the defendant's BAC level. Trials are more costly for the Agency than cases resolved short of trial.
Because of the inability to predict with any certainty the extent of the fiscal impact this bill will generate, an
indeterminate fiscal note is submitted.

Prepared by: Linda K. Wilson, Deputy Director Phone (907)-334-4416
Division Pub_lic DefenderA_gency _ Date/Time 4/12/04 12:00 AM
groved by: Kevin Jardell, Assistant Commissioner Date 4/12/2004
ncy ° Administration

(Reviiod 8/2003 OMB) Page 1 Of 1



FISCALNOTE

STATE OF ALASKA Fiscal Note Number. 1

2004 LEGISLATIVE SESSION Bill Version: CSHB 342(JUD)
(H) Publish Date: 3/8/04

Revision Date/Time (Note if correction): Dept. Affected:

Title DUI Fines '‘BRU Alaska Court System
Component Trial Courts

Sponsor Representative Gatto

Requester Component No.

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010

Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
The court system does not anticipate any fiscal impact from the passage of HB 342.

Prepared by:  Doug Wooliver Administrative Attorney Phone 463-4750
Division Alaska Court System Date/Time 1/29/04 4:27 PM
Approved by: A} aEL]ame Cole Admmstratlve Director by Doug Wooliver Date 1/29/2004
Agency a U yS om

(Revnod U'2W3 OMB) Page ]. Of 1_



FISCALNOTE

STATE OF ALASKA Fiscal Note Number.
2004 LEGISLATIVE SESSION Bil Version CSHB 342(JUD)
(H) Publish Date; 3/8/04
Revision Date/Time (Note if correction): Dept. Affected: LAW
Title "An Act relating to driving while intoxicated. ‘RDU Criminal
Component Criminal Justice Litigation
Sponsor Representative Gatlo
Requester House Judiciary Component No.
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES L_
CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type~Do not abbreviate)

TOTAL 0.0 0.0 0.0 00" 0.0 0.0
Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding for this bill Is included in the Governor's FY 2005 budget proposal:
POSITIONS
Full-tirne
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This bill amends AS 28.35.030 by adding a minor chinge to clarify that a person convicted of driving under

the influence of an alcoholic beverage, inhalant, rr controlled substance is guilty of a class A misdemeanor
even though the fine exceeds the maximum fine for a class a misdemeanor.

Passage of this legislation will have no foreseeable fiscal impact on the Department of Law.

Prepared by:  Kathryn A. Daughhetee, Director Phone 465-3673
Division Administrative Services Date/Time 2/13/04 12:29 PM
Approved by:  Kath Daugphetee for Gregg D. Renkes, Attomey General Date 2/13/2004
Agency De ment LaW

Page L of 1

(Rows«d 12/2003 OMB)



FISCALNOTE

STATE OF ALASKA Fiscal Note Number; 3

2004 LEGISLATIVE SESSION Bill Version: CSHB 32ZJUD]
(H) Publish Date: 3/8/04

Revision Date/Time (Note if correction): Dept. Affected] Public Safety

Title An act relating to driving while intoxicated... RDU Alaska State Troopers
Component AST Detachment

Sponsor Representative Gatto

Requester House Judiciary Component No. 2325

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010

Personal Services .

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specily Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 09
Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page it necessary)

If passed, this bill will provide enhanced sentencing for those convicted of DUI. It establishes exceptions to
the maximum amount of fines for class A misdemeanors and class C felonies related to DUl convictions. It
also establishes "triggering" mechanisms for the enhanced fines based on the blood alcohol level of the
defendant.

No fiscal impact.

Prepared by: Lieutenant Al Storey Phone 269-4532
Division Alaska_ St_ale Troopers Date/Time 2/2/04 11:39 AM
groved by Commmsmne;V\:itl)amT Oeske Date 2/2/2004
ncy Department of Public Sarety

(RcvilBd 12/2003 OMO) Page 1 Of 1



FISCALNOTE

STATE OF ALASKA Fiscal Note Number;

2001 LEGISLATIVE SESSION Bl Version: CSHB 342(UD)
(H) Publish Dete: 3/8/04

Revision DatefTime (Note if correction). Dept. Affected: Corrections

Title "An act relating to driving while intoxicated..." 'RDU Administration & Operations
Component: Institution Director’s Office

Sponsor Representative Gatto

Requester Component No. 1381

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 3005 FY 200G FY 2007 FY 2008 FY 2009 FY 2010

Personal Services . : : : N :

Travel * * * :

Contractual . : :

Supplies : : :

Equipment : : « : : :

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0
CHANGE IN REVENUES ( | Z E
FUND SOURCE . (Thot\;/sands of Dollars)

4 . . .

1002 Federal Receipts
1003 GF Match

* * . * * .

* * " * * °

1004 GF . . . . .
1005 GF/Program Receipts . . . . .
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate) « * ) ‘ : '

TOTAL 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2004) co'-t: 0.0
Mark this box (X) if funding for this bill is included in the Governor’s FY 2005 budget proposal:
POSITIONS
Full-time 0 0 0 0 0
Part-time 0 0 0 0 0
Temporary 0 0 0 0 0

ANALYSIS (Attach a separate page if necessary)

At this time, the department does not anticipate a fiscal impact due to the passage of this legislation.

Prepared by: Jerry D. Burnett. Director Phone (907) 465-3339
Division Adm!nistrative Services o DatefTime 2/2/0412:13 PM
groved by. Portia CK Pe%rker, Deputy Commissioner Date 2/2/2004
ncy Department of Correction

(Rcvisod 0/2003 OMB) Page l Of 1

0.0

0.0
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FISCAL NOTE

STATE OF ALASKA
2004 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):
Title DUI Fines

Sponsor
Requester

Representative Gatto

Expenditures/Revenues

Fiscal Note Number, 1
Bill Version:
(H) Publish Date; 3/8/04

Dept. Affected:
“BRU Alaska Court System
Component Trial Courts

Component No.

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0

FY 2005

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) |

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)
TOTAL 0.0

Estimate of any current year (FY2004) cost:

FY 2006

FY 2007 FY 2008 FY 2009

0.0 0.0 0.0 0.0
(Thousands of Dollars)

0.0 0.0 0.0 0.0

Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

The court system does not anticipate any fiscal impact from the passage of HB 342.

Prepared by:

Division Alaska Court System

Doug Wooliver Administrative Attorney

Phone 463-4750

CSHB 342(JUD)

FY 2010

0.0

0.0

Date/Time 1/29/04 4:27 PM

Approved by: A aEhame Cole Admmstrau e Director by Doug Wooliver

Agency

ka Court System

Date 1/29/2004

(Powi-.od 9/2003 OMB)

Page Lof L



FISCAL NOTE

STATE OF ALASKA Fiscal Note Nurmber;
2004 LEGISLATIVE SESSION Bill Version: CSHB 342(JUD)
(H) Publish Date: 3/8/04
Revision Date/Time (Note if correction): Dept. Affected: LAW
Title "An Act relating to driving while intoxicated..." 'RDU Criminal
Component Criminal Justice Litigation
Sponsor Representative Gatto
Requester House Judiciary Component No.
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation untess otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHAf&E IN REVENUES ( ) i

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor’'s FY 2005 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a soparalo page if necessary)
This bill amends AS 28.35.030 by adding a minor change lo clarify that a person convicted of driving under

the influence of an alcoholic beverage, inhalant, or controlled substance is guilty of a class A misdemeanor
even though the fine exceeds the maximum fine for a class a misdemeanor.

Passage of this legislation will have no foreseeable fiscal impact on the Department of Law.

Prepared by  Kathryn A. Daughhetee, Director Phone 465-3673
D ivis io n Administrative Services Date/Time 2/13/04 12:29 PM

i\ggroved by, Kah g}/tn Daug,]hetoe for Gregg D. Renkes, Attomey General Date 2/13/2004

(Revised 12/2003 OMD) Page 1 Of ].



FISCAL NOTE

STATE OF ALASKA
2004 LEGISLATIVE SESSION

Revision Date/Time (Nole if correction):

Title An act relating to driving while intoxicated...
Sponsor Representative Gatto
Requester House Judiciary

Expenditures/Revenues

Fiscal Note Number:

Bill Version: CSHB 342(JUD)
(H) Publish Date: 3/8/04

Dept. Affected: Public Safety
RDU Alaska State Troopers

Component AST Detachment

Component No. 2325

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2005
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)
TOTAL 0.0

Estimate of any current year (FY2004) cost:

FY 2007 FY 2008 FY 2009 FY 2010

0.0 0.0 0.0 0.0

(Thousands of Dollars)

0.0 0.0 0.0 0.0

Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata page ifnecessary)

If passed, this bill will provide enhanced sentencing for those convicted of DUI. It establishes exceptions to
the maximum amount of fines for class A misdemeanors and class C felonies related to DUI convictions. It
also establishes "triggering” mechanisms for the enhanced fines based on the blood alcohol level of the

defendant.

No fiscal impact.

Prepared by: Lieutenant Al Storey

Phone 269-4532

Division Alaska State Troopers

Date/Time 2/2/04 11:39AM

Date 2/2/2004

roved by: - Commuissioner William Tandeske
ﬁﬁgncy & Department of PubI%nSa%nty

(Revised 12/2003 01.10)

Page 1of 1



STATE OF ALASKA
2004 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):
Title

Sponsor
Requester

Representative Gatto

Expenditures/Revenues

"An act relating to driving while intoxicated.

_RDU

FISCAL NOTE

Fiscal Note Number.
aHmewn: CSHB 342(JUD)
(H) Publish Date: 3/8/04

Dept. Affected Corrections
Administration & Operations

Component: Institution Director's Office

Component No. 1381

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( 3 |_
FUND SOURCE

*
*

*

0.0

FY 2005
*

*

*
.

FY 2006
[

0.0

FY 2007 FY 2008 FY 2009
. * *
. 9 *

* *

*
*

«
* *

9 %

© © O ©

0.0 0.0 0.0

(Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL

Estimate of any current year (FY2004) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:

(Attach a separate page if necessary)

0.0

o

* © © © W

©

00
Mark this box (X) if funding for this bill is included in the Governor's

0.0

o

L]
* © © © ©
© © © © © ©

0.0 0.0 0.0

FY 2005 budget proposal:

o
o
o

At this time, the department does not anticipate a fiscal impact due to the passage of this legislation.

Prepared by: Jerry D. Burnett, Director

Phone (907) 465-3339

Division Administrative Services

~ Portia CK. Parker. Deputy Commissioner
E}rOorrect on

ﬁggroved
ney Department 0

DateTrime 2/2/04 12:13 PM

Date 2/2/2004

(Revived 9/2003 OMB)

*

«

Page Lof 1

FY 2010
*

0.0

0.0

o
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Conceptual amendment: " L

If a person violates the conditions of a limited license or is convicted of DU I while
operating a vehicle with a limited license, they will be ineligible for a limited license in
the future.
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23-LS1292W.3
Luckhaupt
4/26/04

adbpkd &'2-

AMENDMENT Q u)'\v

OFFERED IN THE HOUSE
TO: CSHB 342(FIN), Draft Version "V"

Page 3, line 4.
Delete "or"

Page 3, line 6, following "license1t
Insert ", or (C) the person lives in a community not connected bv road to

Anchorage and the license is limited to operation on roads not on a road system
connected to Anchorage or Fairbanks: in this subparagraph "road” or "road systemZl

does not include a connection to the Alaska marine highway ystcm™

Page 4, line 25:
Delete "Sections 1,2, and 4 of this Act apply"
Insert "Section 1 of this Act applies”

Page 4, line 26:
Delete "secs. 1, 2, and 4"
Insert "sec. I"
Following "Act.";

Insert "Sections 2 and 4 of this Act apply to persons seeking limited licenses as
a result of revocations for convictions occurring before, on, or aJer the effective date

ofsecs. 2 and 4 of this Act."

Page 4, line 29:
Delete "Section 3 of this Act takes"



23-LS1292W.3

Insert "Sections 2, 3, and 4 of this Act take"



WORK DRAFT WORK DRAFT WORK DRAFT

-l . 2_k .04 23-LS1292wW
Luckhaupt
W jO p ted 4/22/04

CS FOR HOUS®BILL NO. 342(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY THE HOUSE FINANCE COMMITTEE

11mih

CWCimUA,h

Sponsor(s): REI'TRESENTATLVES CATTO, Grucnbecrg YVUVAI

Offered:
Referred:

ABILL
FOR AN ACT ENTITLED
"An Act relating to driving while under the influence, to the definition of "previously
convicted," to alcohol-related offenses, to ignition interlock devices, and to the issuance

of limited driver’s licenses; and providing for an effective date."
BE ITENACTED BY TIIE LEGISLATURE OF THE STATE OF ALASKA;

* Section 1. AS 12.55.102 is amended to read:

Sec. 12.55.102. Alcohol-related [ALCOHOL RELATED] offenses, (a) The
court may order as a condition of probation or generally as part of a sentence that a
defendant convicted of an offense involving the use, consumption, or possession of an
alcoholic beverage may not operate a motor vehicle during the pe-""" T probation
unless the vehicle is equipped with a properly functioning, monitored, and maintained
ignition interlock device. A condition of probation or .sentence imposed under this
subsection takes effect after any period of license revocation imposed under
AS 28.15.165(d) or 28.15.181(c).

(b) The court, in imposing probation or a condition of a .sentence under (a) of

1- CSIIB 342(FIN)
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this section, may allow the defendant limited privileges to drive a motor vehicle
without an ignition interlock device if the court determines that the defendant is
required as a condition of employment to drive a motor vehicle owned or leased by the
defendant's employer and that the defendant's driving will not create substantial
danger. If the court imposes probation described by this subsection, the court shall
require the defendant to notify the defendant's employer of the probation, and shall
require that the defendant, while driving the employer's vehicle, carry a letter from the
employer authorizing the defendant to drive that vehicle.

(c) A court imposing a condition of probation under this section shall require
the surrender of the driver's license and shall issue to the defendant a certificate valid
for the duration of the probation or a copy of the defendant's judgment of conviction.
The defendant shall pay all costs associated with fulfilling the condition of probation,
including installation, repair, and monitoring of an ignition interlock device.

(d) The court may include the cost of the ignition interlock device as a part of
the fine required to be imposed against the defendant under AS 28.35.030(b) or (n) or
28.35.032(g) or (p).

(e) In this section,
(1) “ignition interlock device" means equipment designed to prevent a

motor vehicle from being operated by a person who has consumed an alcoholic
beverage, and that has been certified by the commissioner of corrections under

AS 33.05.020(c)i
(2) "motor vehicle” has the meaning given in AS 28.40.100, but

docs not include snow machines and nll-tcrrain vehicles not designed for and not

onerated on highways or roads.

*Sec. 2. AS 28.15.201(d) is amended to read:
(d) A court revoking a driver's license, privilege to drive, or privilege lo obtain

a license under AS 28.15.181(c), or the department when revoking a driver's license,
privilege to drive, or privilege to obtain a license under AS 28.15.165(c), may grant
limited license privileges [FOR THE FINAL 60 DAYS DURING WHICH THE

LICENSE ISREVOKED] if
(1)  the revocation was for a misdemeanor conviction under

CSIIH 342(FIN) 2
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AS 28.35.030(a) or 28.35.032 [AND NOT FOR A VIOLATION OF AS 28.35.032];

(2) the person has not been previously convicted, or if the person has

been previously convicted, (A) the person has successfully completed a court-
ordered treatment program under AS 28.35.030(p), or (B) the court or
department requires the person to use an ignition interlock device during the
period of the limited license; in this paragraph, “previously convicted" has the
meaning given in AS 28.35.030 and also includes convictions based on laws
presuming that the person was under the influence of intoxicating liquor if there was
0.08 percent or more by weight of alcohol in the person's blood;
(3) the court or the department determines that
(A) the person's ability to earn a livelihood would be severely
impaired without a limited license; or
(B) the person has successfully completed a court-ordered
treatment program described under AS 28.35.030(p) and the person's
ability' to earn a livelihood, attend school, or provide for family health
would be impaired without a limited license;

(4) the court or the department determines that a limitation under (a) of
this section can be placed on the license that will enable the person to earn a livelihood
without excessive danger to the public; and

(5) the court or the department determines that the person is enrolled in
and is in compliance with, or has successfully completed the alcoholism screening,
evaluation, referral, and program requirements of the Department of Health and Social

Services under AS 28.35.030(h).

See.3. AS 28.35.030(r)(4) is amended to read:

(4) "previously convicted" means having been convicted in this or
anotherjurisdiction within the 15 years preceding the date of the present offense of
any of the following offenses; however, convictions for any of these offenses, if
arising out of a single transaction and a single arrest, are considered one previous

conviction:
(A) operating a motor vehicle, aircraft, or

violation of this section or in violation of another law or ordinance with similar

: CSHB 342(FIN)
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elements, except that the other law or ordinance may provide for a lower level
of alcohol in the person's blood or breath than imposed under (a)(2) of this
section:

(B) refusal to submit to a chemical test in violation of
AS 28.35.032 or in violation of another law or ordinance with similar
elements; or

(C) operating a commercial motor vehicle in violation of
AS 28.33.030 or in violation of another law or ordinance with similar
elements, except that the other law or ordinance may provide for a lower level
of alcohol in the person's blood or breath than imposed under

AS 28.33.030(a)(2).
* See. 4. The uncodified law of the State of Alaska enacted in sec. 1, ch. 64, SLA 2001, is
amended by adding a new subsection to read:

(q) Notwithstanding AS 25.15.201, the court may grant limited license privileges to a
defendant if the court (1) determines that the defendant's ability to earn a livelihood, attend
school or provide for family health would be impaired without a limited license, (2) requires
the defendant to use an ignition interlock device, and (3) determines that there will not be
excessive danger to the public. The court may impose further conditions and restrictions to a
limitedlicense if the court determines that the conditions and restrictions are necessary to
ensure public safety and to monitor the continuing sobriety of the defendant. The court shall
immediately revoke limited license privileges for any violation of any conditions or
restrictions of the limited license privileges.

* Sec. 5. The uncodified law of the State of Alaska is amended by adding a new section to
read.

APPLICABILITY. Sections 1,2, and 4 of this Act apply only to acts committed on or
after the effective date of secs. 1, 2, and 4 of this Act. References to previous convictions in
sec. 3 of this Act include those occurring before, on. or after the effective date of sec. 3 of this
Act.

* Sec. 6. Section 3 of this Act takes effect immediately under AS 01.10.070(c).
* See. 7. Except as provided in sec. 6 of this Act, this Act takes effect January 1, 2005.

CSLIB 342(FIN) 4
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AMENDMENT \]\])

THE HOUSE

TO: CSHB 342(FIN), Draft Version "V"

Page 3, line L

Delete '

'or 28.35.032 [AND NOT FOR A VIOLATION OF AS 28.35.032]"

Insert "and not for a violation of AS 28.35.032"

Page 3, lines 2 - 9:
Delete all material and insert:

"(2) the person has

(A) not been previously convicted and the limited license is
not granted during the first 30 days of the period of revocation;

fB) been previously convicted, the limited license is not
granted during the first 90 days of the period of revocation, and the
person has successfully completed a court-ordered treatment program
under AS 28.35.030(p) or the court or department requires the person to
use an ignition interlock device during the period of the limited license;
[IN THIS PARAGRAPH, "PREVIOUSLY CONVICTED" HAS THE
MEANING GIVEN IN AS 2835030 AND ALSO INCLUDES
CONVICTIONS BASED ON LAWS PRESUMING THAT THE PERSON
WAS UNDER THE INFLUENCE OF INTOXICATING LIQUOR IF THERE
WAS 0.08 PERCENT OR MORE BY WEIGHT OF ALCOHOL IN THE
PERSON'S BLOOD;]"

Page 3, line 16, following "would lie™:

Insert "

severely"
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Page 3, following line 23:
Insert a new hill section to read:
"* Sec. 3. AS 28.15.201 is amended by adding a new subsection to read:
() In (d) of this section, "previously convicted" has the meaning given in
[ §28.35.030 and also includes convictions under laws presuming that theperson was
under the influence of intoxicatingliquor if there was 0.08 percent or more byweight

of alcohol in the person's blood."
Renumber the following bill sections accordingly.

Page 4, line 16, following "would be":
Insert"severely"

Page 4, line 25
Delete "Sections 1,2, and (4)"
Insert "Sections 1,2, 3, and (5)"

Page 4, line 26:
Delete " ecs. 1,2, and (4)"
Insert "secs. 1,2, 3, and (5)"

Page 4, line 27, in two places:
Delete "sec. 3"
[nsert "secs. 3 and 4"

Page 4, line 29:
Delete "Section 3"

[nsert "Sections 3 and 4"

Page 4, line 30
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Delete "sec. 6"

Insert "sec. 7"
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CS FOR HOUSE BILL NO. 342( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY

Ottered: i
Referred: A~ D) ('D \f\Aj

Sponsor(s): REPRESENTATIVES GATTO, Gruenbcrg ,
fA liw v

KVt/

A BILL
FOR AN ACT ENTITLED
"An Act relating to driving while under the influence, to alcohol-related offenses, to
ignition interlock devices, and to the issuance of limited driver's licenses; and providing

for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 12.55.102 is amended to read:

Sec. 12.55.102. Alcohol-related [ALCOHOL RELATED] offenses, (a) The
court may order as a condition of probation or generally as part of a sentence that a
defendant convicted of an offense involving the use, consumption, or possession of an
alcoholic beverage may not operate a motor vehicle during the period of probation
unless the vehicle is equipped with a properly functioning, monitored, and maintained
ignition interlock device. A condition of probation or sentence imposed under this
T.bsection takes effect after any period of license re 'ocation imposed under
AS 28.15.165(d) or 28.15.181(c).

(b) The court, in imposing probation or a condition of a sentence under (a) of

1- CSHB 342( )
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this section, may allow the defendant limited privileges to drive a motor vehicle
without an ignition interlock device if the court determines that the defendant is
required as a condition of employment to drive a motor vehicle owned or leased by the
defendant's employer and that the defendant's driving will not create substantial
danger. If the court imposes probation described by this subsection, the court shall
require the defendant to notify the defendant's employer of the probation, and shall
require that the defendant, while driving tire employer's vehicle, carry a letter from the
employer authorizing the defendant to drive that vehicle.

(c) A court imposing a condition of probation under this section shall require
the surrender of the driver's license and shall issue to the defendant a certificate valid
for the duration of the probation or a copy of the defendant's judgment of conviction.
The defendant shall pay all costs associated with fulfilling the condition of probation,
including installation, repair, and monitoring of an ignition interlock device.

(d) The court may include the cost of the ignition interlock device as a part of
the fine required to be imposed against the defendant under AS 28.35.030(b) or (n) or
28.35.032(g) or (p).

(e) Inthis section,
(1) "“ignition interlock device" means equipment designed to prevent a

motor vehicle from being operated by a person who has consumed an alcoholic
beverage, and that has been certified by the commissioner of corrections under

AS 33.05.020(c);
(2) "motor vehicle" has the meaning given in AS 28.40.100, but

does not include snow machines and all-terrain vehicles not designed for and not
operated on highways or roads.

*Sec. 2. AS 28.15.201(d) is amended to read:
(d) A court revoking a driver's license, privilege to drive, or privilege to obtain

a license under AS 28.15.181(c), or the department when revoking a driver's license,
privilege to drive, or privilege to obtain a license under AS 28.15.165(c), may grant
limited license privileges [FOR THE FINAL 60 DAYS DURING WHICH THE

LICENSE ISREVOKED] if
()  the revocation was for a misdemeanor conviction under

CSHB 342( ) ’
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AS 28.35.030fa) or 28.35.032 TAND NOT FOR A VIOLATION OF AS 28.35.0321;
(2) the person has not been previously convicted, or if the person has
been previously convicted, (A) the person has successfully completed a couit-
ordercd treatment program under AS 28.35.030(p), or (B) the court or
department requires the person to use an ignition interlock device during the
period of the limited license; in this paragraph, "previously convicted" has the
meaning given in AS 28.35.030 and also includes convictions based on laws
presuming that the person was under the influence of intoxicating liquor if there was
0.08 percent or more by weight of alcohol in the person's blood;
(3) the court or tire department determines that
(A) the person's ability to earn a livelihood would be severely
impaired without a limited license; or
(B) the person has successfully completed a court-ordered
treatment program described under AS 28.35.030(p) and the person's
ability to earn a livelihood, attend school, or provide for family health
would be impaired without a limited license;
(4) the court orthe depa”ent determines that a limitation under (a) of
this section can be placed on the license that will enable the person to earn a livelihood

without excessive danger to the public; and
(5) the court or the department determines that the person is enrolled in

and is in compliance with, or has successfully completed the alcoholism screening,
evaluation, referral, and program requirements of the Department of Health and Social
Services under AS 28.35.030(h).

*Sec. 3. AS 28.35.030(b) is amended to read:

(b) Except as otherwise provided in FUNDER (n) OF1 this section, driving
while under the influence of an alcoholic beverage, inhalant, or controlled substance is
a class A misdemeanor. Except as provided under (p) and (s) of this section, upon
conviction, the court

(1) [THE COURT] shall impose a minimum sentence of imprisonment

of
(A) not less than 72 consecutive hours and a fine of not less

_3- CSHB 342( )
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than $1,500 if the person has not been previously convicted:;

(B) not less than 20 days and a fine of not less than $3,000 if
the person has been previously convicted once;

(C) not less than 60 days and a fine of not less than $4,000 if
the person has been previously convicted twice and is not subject to
punishment under (n) of this section;

(D) not less than 120 days and a fine of not less than $5,000 if
the person has been previously convicted three times and is not subject to
punishment under (n) of this section;

(E) not less than 240 days and a fine of not less than $6,000 if
the person has been previously convicted four times and is not subject to
punishment under (n) of this section;

(F) not less than 360 days and a fine of not less than $7,000 if
the person has been previously convicted more than four times and is not
subject to punishment under (n) of this section;

(2) [THE COURT] may not
(A) suspend execution of sentence or grant probation except on
condition that the person
m serve the minimum imprisonment under (1) of this
subsection; and
(i)  nav the minimum fine under (1) of this
subsection, except as provided in (g) and (p) of this section;

(B) suspend imposition of sentence;

(3) [THE COURT] shall revoke the person's driver's license, privilege

to drive, or privilege to obtain a license under AS 28.15.181, and may order that the
motor vehicle, aircraft, or watercraft that was used in commission of the offense be

forfeited under AS 28.35.036; and

(4) [THE COURT] may order that the person, while incarcerated or as

a condition of probation or parole, take a drug or combination of drugs intended lo
prevent the consumption of an alcoholic beverage; a condition of probation or parole
imposed under this paragraph is in addition to any other condition authorized under

CSHB 342( )
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another provision of law.
*Sec. 4. AS 28.35.030(n) is amended to read:

(n) Except as otherwise provided in this section, a [A] person is guilty of a
class C felony if the person is convicted under (a) of this section and has been
previously convicted two or more times since January 1, 1996, and within the 10 years
preceding the date of the present offense. For purposes of determining minimum
sentences based on previous convictions, the provisions of (rj(4) of this section apply.
Subject to (S) of this section, upon [UPON] conviction, the court

(1)  shallimpose a fine of not less than $10,000 and a minimum
sentence of imprisonment of not less than

(A) 120 days if the person has heen previously convicted twice;

(B) 240 days if the person has been previously convicted three
times;

(C) 360 days if the person has been previously convicted four
or more times;

(2) may not

(A) suspend execution of sentence or grant probation except on
condition that the person serve the minimum Imprisonment under (1) of this
subsection and pay the minimum fine under (1) of this subsection, except
as provided in (g) of this section: 0r

(B) suspend imposition of sentence;

(3) shall pcrmanemly revoke the person's driver's license, privilege to
drive, or privilege to obtain a license subject to restoration of the license under (0) of
this section;

(4) may order that the person, while incarcerated or as a condition of
probation or parole, take a drug or combination of drugs, intended to prevent the
consumption of an alcoholic beverage; a condition of probation or parole imposed
under this paragraph is in addition to any other condition authorized under another
provision of law;

(5) shall order forfeiture under AS 28.35.036 of the vehicle, watercraft,
or aircraft used in the commission of the offense, subject to remission under

5. CSIIB342( )
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AS 28.35.037; and
(6) shall order the department to revoke the registration for any vehicle

registered by the department in the name of the person convicted under this
subsection; if a person convicted under this subsection is a registered co-owner of a
vehicle or is registered as a co-owner under a business name, the department shall
reissu the vehicle registration and omit the name of the person convicted under this

subsection.

*Sec. 5. AS 28.35.030(r)(4) is amended to read:
(4) "previously convicted" means having been convicted in this or

anotherjurisdiction within the 15 years preceding the date of the present offense of
any of the following offenses; however, convictions for any of these offenses, if
arising out of a single transaction and a single arrest, are considered one previous

conviction:

(A) operating a motor vehicle, aircraft, or watercraft in
violation of this section or in violation of another law or ordinance with similar
elements, except that the other law or ordinance may provide for a lower level
of alcohol in the person's blood or breath than imposed under (a)(2) of this
section;

(B)  refusal to submit toa chemical test in violation of
AS 28.35.032 or in violation of anotherlaw or ordinance with similar
elements; or

(C)operating a commercial motor  ve'i;",e in violation of
AS 28.33.030 or in violation of anotherlaw or ordinancewith similar
elements, except that the other law or ordinance may provide lor a lower level
of alcohol in the person's blood or breath than imposed under
AS 28.33.030(a)(2).

*See. 6. AS 28.35.030 is amended by adding a new subsection to read:
(s) Ifaperson is convicted under (a) of this section and it is determined b> the
trier of fact that, as determined by a chemical test taken within four hours after the

offense was committed,
(1) there was at least 0.16 percent by weight of alcohol in the person's

CSHB 342( ) &
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1 blood but less than 0.24 percent by weight of alcohol in the person's blood or at least
160 milligrams of alcohol per 100 milliliters of blood, but less than 240 milligrams of

N

3 alcohol per 100 milliliters of blood, or when there was at least 0.16 grams of alcohol
4 per 210 liters of the person's breath, but less than 0.24 grams of alcohol per 210 liters
5 of the person's breath, the court shall increase the fine imposed under (b)(2) or (n)(l)
6 of this section by the lesser of one-third or $500 and, if the offense was committed on
7 a road system, require the person to use an ignition interlock device as provided in
8 AS 12.55.102 for a minimum of six months after the person regains the privilege,
9 including any limited privilege, to operate a motor vehicle;

10 (2) there was 0.24 percent or more by weight of alcohol in the person's
1 blood or 240 milligrams or more of alcohol per 100 milliliters of blood, or when there
12 was 0.24 grams or more of alcohol per 210 liters of the person's breath, the court shall
13 increase the fine imposed under (b)(2) or (n)(l) of this section by the lesser of one-half
14 or $1,000 and, if the offense was committed on a road system, require the person to
15 use an ignition interlock device as provided in AS 12.55.102 for a minimum of one
16 year after the person regains the privilege, including any limited privilege, to operate a
17 motor vehicle.

18 * See. 7. The uncodified law of the State of Alaska enacted in sec. 1, ch. 64, SLA 2001, is
19 amended by adding a new subsection to read:

20 (q) Notwithstanding AS 28.15.201, the court may grant limited license
21 privileges to a defendant if the court (1) determines that the defendant's ability lo earn
22 a livelihood, attend school or provide for family health would be impaired without a
3 limited license, (2) requires the defendant to use an ignition interlock device, and (3)
24 determines that there will not be excessive danger to the public. The court may

iImpose further conditions and restrictions to a limited license if the court determines
that the conditions and restrictions are necessary to ensure public safety and to monitor
the continuing sobriety of the defendant. The court shall immediately revoke limited
license privileges for any violation of any conditions or restrictions of the limited
license privileges.

* See.  The uncodified law of the State of Alaska is amended by adding a new section to

B EBBYBE W

read:
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