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department of transportation and public facilities

CENTRAL REGION « LEASING AND PROPERTY MANAGEMENT

July 10, 2002

RE: Kodiak Airport

Duane Dvorak, Director
Kodiak Island Borough
710 Mill E3ay Road
Kodiak, Alaska 99615

Dear Mr. Dvorak:

Thank you for your letter of June 10,2002, where you discussed the Borough's zoning
and platting codes as they pertain to the airport in general and a tenant on the Kodiak
Airport in particular. You expressed concern with a particular tenant on the airport and
that their use of airport land does not meet Borough codes,

The State appreciates the Borough's concern. It Is the intent of the Department that
while State airports are not subject to local governments Jurisdiction for platting or
zoning, we do require our tenants to uphold the State fire and building codes and
regulations and reasonable business practices.

With respect to Lot 5A Block 1400, we have required the tenant to remove the trailer
and clean up their site. We a'so require, before watchman’s quarters are allowed on
site, .to obtain the Kodiak Fire Chiefs approval. The State Fire Marshall's office informs
us that they have relegated this responsibility to the local Fire Chief. Until this approval
is given, no living quarters are allowed.

On June 18120 | met with representatives of the USCG, Captain Lachowsky, Base
Commander, Dan Gunthner, Chief of the Environmental Branch, and Lt. Commander
Raney, arid Chief Russ Toms, Base Fire Commander to perform a joint Inspection of
the airport. This inspection was perform to determine each tenants compliance with
environmental requirements, fire safety, and lease obligations. The results of the
inspection will be made available In the near future,

While the department appreciates the Borough’s efforts to obtain a higher level of
zoning and building code compliance for developers of Borough land9 it Is the
..responsibility of the department to oversee development of and compliance with
applicable State and federal regulations. We appreciate the offer of the Borough to
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oversee compliance by airport users with Borough codes but we must respectfully
decline the offer. The State will continue to oversee development and operations on
State airport lands and insure compliance with applicable State and Federal laws, rules,

and regulations.
If you have any questions please call me at (907) 269-0742. Thank you.

Sincerely,

Senior Leasing Officer

RAS/wic

cc: Rob Greene, Kodiak Airport Manager
Patrick Carlson, Borough Manager
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HOUSE BILL NO. 191

FURTHER REFERRALS:

HB 191

COASTAL MANAGEMENT PROGRAMS
"An Act relating to the Alaska coastal management program and to policies and procedures for consistency reviews and the
rendering of consistency determinations under that program; relating to the functions of coastal resource service areas;
creating an Alaska Coastal Program Evaluation Council; eliminating the Alaska Coastal Policy Council; annulling certain
regulations relating to the Alaska coastal management program; relating to actions based on private nuisance; relating to
zoning within a third class borough covered by the Alaska coastal management program; and providing for effective dates.”
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FISCAL NOTE

STATE OF ALASKA
2003 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

4/17/2003

Bill Version:
() Publish Date:

Dept. Affected;

Fiscal Note Number:

CS HB191 (RES)

Natural Resources

Title Coastal Management Programs BRU Management and Adminstralion
Component Office of Alaska Coastal Zone Mgmt
Sponsor Rules
Requester (H) RES Component No. 2680
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( ) 0.0 0.0 10 0.0 0.0 0.0
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
100, GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1037 GF/Mertal Health 0.0 0.0 0.0 0.0 0.0 0.0
Other (Specify Type--Do not abbreviate) 0.0 c.0 0.0 0.0 0.0 0.0
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost:
Check this box (X) if funding for this bill Is included in the Governor's FY 2004 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:

See page 2.

Prepared by:
Division
Approved by:
Agency

(Revised 9.2002 OMB)

(Attach a separate page il necessary)

Nico Bus
Administrative Services

Tom Irwin, Commissioner
Natural Resources

Phone 465-2406
Date/Time 4/18/2003

Date 4/18/2003

Page Lof 2



FISCALNOTE
HB191

O Currently, the federal grant award is distributed to districts (S1,166,600) for coastal community improvements, and the remaining
funds support the efforts of Alaska Coastal Management Program (ACMP) (S909.700) and state agencies (S833.700) in the
management and development of Alaska's coastal resources. State agencies currently receiving funding through the Coastal
Management Program include:

0O Department of Community and Economic Development

D Department of Environmental Conservation

0O Department of Fish and Game

O Department of Law

O Department of Natural Resources

0O Department of Transportation and Public Facilities

Immediate savings based on Executive Order 106 (EO) transferring the function of DGC to the Department cf Natural Resources
(effective April 15,2003) were realized in the Alaska Coastal Management Program's FY 04 Operating Budget as a reduction of
S342.400 in state general fund match and a loss of 5 full time positions and 1 temporary position.

In concert with the EO, this legislation addresses the function and intent of tho Coastal Management Program and stale permit

review process. With the restructure of the permitting system and the major revisions of the Coastal Management Program, the
climate for resource based development activities and investment will improve.

Page 2 of 2



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1
2003 LEG|SLAT|VE SESS|ON Bill Version: HB 191
(H) Publish Date: 3/12/03
Revision Date/Time (Note if correction): Dept. Affected; Fish and Game
Title Alaska Coastal Management "BRU Habitat and Restoration
Component Habitat
Sponsor Rules Committee
Requester Governor Component No.
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | | | | | |

CHANGE IN REVENUES ( ) [ [ ] [ [

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Tvpe-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2003) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor’s FY 2004 budget proposal: |
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

Under this legislation, the coastal program will change. In addition, Executive Order 107 moves most Title
16 coastal related permitting to DNR. With these two changes, the Title 16 authorities, both those that go
to DNR (.840 and .870) and those that will remain at DFG (special areas), will constitute compliance with
the ACMP. As such, Habitat Biologists will still have a role in the program, and their work could be funded
by ACMP dollars that would no longer be needed for district plan development.

Also, while this legislation eliminates the Coastal Policy Council, it also creates an Evaluation Council, of
which the DFG Commissioner is a member. As such, staff support that is currently provided to the
Commissioner will still be needed to support his or her work on the Council. Atthe time the Evaluation

Prepared by:  Kerry Howard. Acting Director Phone 465-4105

Division Habitat and Restoration Date/Time 3/5/03 9:22 AM
Approved by:  Kevin Duffy. Acting Commissioner Date 3/5/2003

Agency Department of Fish and Game

(Revised 9/2002 OMB) Page 1lof 2

ttee copy



FISCAL NOTE #1

STATE OF ALASKA BILLNO. HB 191
2003 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

Council disbands, DFG may be able to show a cost savings.

Itis assumed that under the implementation of EO 107 the DFG will have General Funds to help match
federal dollars.

Page 2 of 2



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 2
2003 LEGISLATIVE SESSION Bill Version: HB 191
(H) Publish Date: 3/12/03
Revision Date/Time (Note if correction): Dept. Affected; DEC
Title Alaska Coastal Management BRU Statewide Public Services
Component Statewide Public Services
Sponsor Rules Committee
Requester Governor Component No. 2058
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) [

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

The services provided by the Department will change, however the fiscal responsibilities will not.

Prepared by:  Mary Siroky - Legislative Liaison Phone 465-5355

Division Statewide Public Services Date/Time 3/3/03 2:34 PM
Approved by:  Kurt Fredriksson - Deptuy Commissioner Date 3/3/2003

Agency Department of Environmental Conservation

(Revised 9/2002 OMB) Page 1 Of 1
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FISCAL NOTE

STATE OF ALASKA
2003 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Title Alaska Coastal Management
Sponsor Rules Committee
Requester Governor

Expenditures/Revenues

Fiscal Note Number: 1

Bill Version: HB 191
(H) Publish Date: 3/12/03

Dept. Affected: Fish and Game
'BRU Habitat and Restoration
_Component Habitat

Component No.

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES i

CHANGE IN REVENUES ( ) |
FUND SOURCE

FY 2004

FY 2005 FY 2006 FY 2007 FY 2008 FY 2009

0.0 0.0 0.0 0.0 0.0 0.0

(Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal:

POSITIONS
Ful'-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

Under this legislation, the coastal program will change. In addition, Executive Order 107 moves most Title
16 coastal related permitting to DNR. With these tv/o changes, the Title 16 authorities, both those that go
to DNR (.840 and .870) and those that will remain at DFG (special areas), will constitute compliance with
the ACMP. As such, Habitat Biologists will still have; a role in the program, and their work could be funded
by ACMP dollars that would no longer be needed for district plan development.

Also, while this legislation eliminates the Coastal Policy Council, Italso creates an Evaluation Council, of

which the DFG Commissioner isa member. As such, staff support that is currently provided to the

Commissioner will still be needed to support his or her work on the Council. Atthe time the Evaluation
Phone 465-4105

Date/Time 3/5/03 9:22 AM

Dato 3/5/2003

Kerry Howard, Acting Director
Habitat and Restoration

Prepared by:
Division
Kevin Duffy, Acting Commissioner
Department of Fish and Game

Approved by:
Agency

Page Lof 2

(Rovtscd 9/2002 OMB)
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FISCALNOTE #1

STATE OF ALASKA BILL NO. HB 191
2003 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

Council disbands, DFG may be able to show a cost savings.

Itis assumed that under the implementation of EO 107 the DFG will have General Funds to help match
federal dollars.

Page 2 of 2



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 2
2003 LEG|SLAT|VE SESS|ON Bill Version: HB 191
(H) Publish Date: 3/12/03
Revision Date/Time (Note if correction): Dept. Affected; DEC
Title Alaska Coastal Management BRU Statewide Public Services
Component Statewide Public Services
Sponsor Rules Committee
Requester Governor Component No. 2058
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE iN REVENUES ( ) [

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost: 0.0
Mark this oox (X) if funding for this bill is included in the Governor's FY 2004 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate paqge if necessary)

The services provided by the Department will change, however the fiscal responsibilities will not.

Prepared by:  Mary Slroky- Legislative Liaison Phone 465-5355

Division Statewide Public Services Date/Time 3/3/03 2:34 PM
Approved by:  Kurt Fredriksson - Deptuy Commissioner Date 3/3/2003

Agency Department of Environmental Conservation

(Revised 9/2002 OMB) Page 1 Of 1
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Key Components ofthe Bill
CS FOR HB 191/SB 143 House Finance

Reasons for Coastal Management in Alaska:

(1) State and local control on project requiring a federal authorization
(2) Stale and local influence on direct federal activities

(3) Federal financial assistance ~ $2,835,000

Problems ldentified With the Current Coastal Management Program

0]

The consistency review process is unpredictable, it is overly broad in scope,
can take too much time, and delays the issuance of permits,

The statewide standards and local enforceable policies are vague, subject to
multiple interpretations, and often duplicate or restate other state or federal
requirements.

Because ofthe unpredictable timelines and standards, developers lack the
certainty needed to make capital commitments on future projects.

Key Components of the Committee Substitute

0

Eliminates the Coastal Policy Council and transfers its duties to the Alaska
Department of Natural Resources,

Places a sunset on the current statewide standards and coastal district plans,
Mandates the replacement of all current statewide standards and coastal
district plans to ensure that all standards and local enforceable policies are
clear, concise, not susceptible to subjective interpretation, and not
duplicative of otherwise existing requirements,

Clarifies that local enforceable policies may not address a matter regulated
or authorized by state or federal law, unless the policy relates specifically to
a matter of local concern,

Provides important clarifications on the consistency review process to
provide more predictable timelines and standards, including scope of the
project that is subject to review, when a project can proceed in phases, and
encourages expanding the use of general permits,

Clarifies that the Alaska Department of Environmental Conservation
permits and authorizations constitute the consistency determination for Air,
Land, and Water quality and insulates the ACMP consistency review from
delays associated with these permits and authorizations,

Coastal Resource Service Areas remain intact.

All coastal districts retain the same authorities and responsibilities as under
the current program, including the same seat at the table for consistency
reviews.

District enforceable policies remain applicable to all projects subject to a
consistency review, notjust OCS and federal activities.

CS FOR HB 191 /SB 143 Page 1



Topic Current Coastal Management Program Proposed Program - CS for HB 191 / sB 143

ACMP e Department of Natural Resources, as staff to the e DNR
Administration Alaska Coastal Policy C' ncil (as of April 15,

2003)
Funding « ~$5,130,000 (federal funds with state/local match) <+ Same

» Distributed to/for:

1. State agencies - consistency reviews,
coastal program plan review

2. Coastal districts - consistency review/plan
development

3. Special projects (i.e .ACMP information
system, regulatory revisions)

4. Coastal Non-Point Source progr°m (*217)

Coastal Districts 35 approved districts ¢ Same
1. 33 approved district plans
2. includes 4 coastal resource service areas
(CRSA’s) serving the unorganized areas
¢ Have a seat at the table during consistency review
« Receive funding to participate in consistency
reviews, develop & implement district plans

Coastal Zone « Established in Biophysical Boundariesfor Alaska's + Same
Boundaries Coastal Zone (1978)
» Modified by coastal resource districts during plan
development and approved by the Alaska Coastal
Policy Council

CS FOR HB 191/SB 143 Page 2



Topic
Application of
ACMP and
Consistency

Enforceable
Policies

Current Coastal Management Program

Consistency review for

1. Federal activities

2. Activities in the outer continental shelf

3. Activities that require a listed federal
authorization

4. Activities that require a listed state
authorization

Consistency is determined by reviewing activities

against the enforceable policies (see above)

Statewide standards - 6 AAC 80
Coastal district program enforceable policies
1) Do not duplicate state law

CS FOR HB 191 /SB 143

Proposed Program - CS for HB 191 / SB 143
e Same

» Statewide standards at 6 AAC 80 to be rewritten by July
1,2004
 Coastal district plan policies to be rewritten and submitted
to DNR for review and approval within one year after the
effective date of the DNR regulations or July 1, 2005,
whichever is later
e Coastal district plan policies
1. Are clear and concise as to the activities and persons
affected by the policies and the requirements of the
policies
2. Use precise, prescriptive, and enforceable language
3. Do not address a matter regulated or authorized by
state or federal law, unless a matter of local concern
4. Do not arbitrarily, unreasonably or unduly restrict or
exclude a use of state concern

Page 3



Topic Current Coastal Management Program
Review Process « New regulations effective January 21, 2003, to
Specifics address consistency review issues

CS FOR HB 191/ SB 143

Proposed Program - CS for HB 191 / SB 143
Regulations to remain in effect, with amendments to
address requirements in CS legislation

Specific consistency issues addressed:

1.

0o N o o~ WD

Trigger point for consistency review

Scope of review

Phasing

Elevation

Exclusion of ADEC permits and authorizations

Time limitations and certainty for consistency reviews
ABC List, general permits

Definition of project

Page 4



CS for HB 191/SB 143

~ May 2003 -2

July 1,2004 #-

Within one year of DNR

approved regulations, or by -
July 1, 2005 (whichever is
later)

July 1,2005

July 1, 2006

CS FOR HB 191 /SB 143

Enactment of HB 191/SB 143

DNR shall adopt regulations implementing
revised state-wide standards and district plan
criteria (6 AAC 80 and 6 AAC 85,
respectively)

Coastal districts shall review their existing
plans and submit to DNR for review and
approval under AS 46.40, as amended

Current statewide standards and district plan
criteria sunset (if not already replaced)

-» Existing coastal district plans sunset

Page 5



Sectional Analysis of May 1,2003
Finance Committee CS
For HB 191 (23-GH1069\H)

This legislation is premised upon the statutory changes contained in Executive Order 106
introduced by the Governor on February 12,2003. Executive Order 106 transfers responsibility for
the Alaska Coastal Management Program (ACMP) from the Division of Governmental Coordination
to the Department of Natural Resources. The EO does not make substantive changes in the law.
Rathe mit repeals existing statutes in AS 44.19 and readopts them in a new title AS 46.39.

Overview: The bill:

« clarifies the scope, applicability and requirements of the existing Coastal Management
Program in AS 46.40;

» retains coastal resource districts and the current structure of how they operate under the
ACMP.

« retains existing Coastal Resource Services Areas (CRSAS) in the unorganized borough
but eliminate the creation of any new CRSAs.

» eliminates the Alaska Coastal Policy Council (CPC) and transfers its authority for the
development of statewide standards of the ACMP and the approval of district coastal
management plans to the Department of Natural Resources (DNR).

e requires DNR to adopt regulations within one year establishing clear and enforceable
statewide standards of the ACMP and criteria for the approval of new district coastal
management plans.

* requires coastal resource districts to submit new coastal management plans to DNR for
approval. The plans must have enforceable policies that are clear, concise, provide
greater uniformity throughout the state and do not duplicate state and federal
requirements. The districts are required to submit these new plans within one-year of the
effective date of DNR’s new regulations, or July 1, 2005, whichever is later.

» streamlines the ACMP by relying on the Department of Environmental Conservation’s
requirements at AS 46.03, AS 46.04, AS 46.09, AS 14 and their implementing
regulations as the enforceable policies of the ACMP for those purposes and relying on
DEC’s implementation of those requirements in order to determine consistency for those
parts of a development project.

Section 1 contains legislative findings on the need for reform of thu ACMP.

Sections 2,4-6 make conforming amendments to existing statutes retlecting the elimination

1



of the Alaska Coastal Policy Council and the transfer of the CPC’s functions to the Department of
Natural Resources.

Section 3 reflects a change in terminology when referring to district coastal management
programs. The CS refers to new district plans to distinguish them from the existing district programs
and the statewide ACMP Program.

Sections 7 and 8 transfer from the CPC to DNR the authority to develop statewide standards
and the criteria for adoption of district coastal management plans.

Section 9 directs coastal resource districts to develop and adopt coastal management plans
and set forth the required contents of the plans. AS 46.40.030(b) states that enforceable policies of
those plans must meet the requirements of AS 46.40.070 and may not duplicate, restate, or
incorporate by reference statutes or administrative regulations adopted by state or federal agencies.
The term “enforceable policy” is defined in section 43 of the bill.

Section 10 directs DNR to establish statewide standards for the ACMP and district coastal
management plan criteria.

Section 11 establishes the Department of Environmental Conservation’s statutes at AS
46.03, AS 46.04, AS 46.09, AS 46.14 and the regulations adopted thereunder as the exclusive
policies of the ACMP of those purposes. This provision provides that the issuance of permits,
certifications, approvals and authorizations by DEC constitute a determination of consistency with
the ACMP for those purposes for those activities ofa proposed project subject to those permits and
other authorizations. Coastal Resource Districts could have enforceable policies for activities of a
project that are not addressed by the DEC standards. This language ensures that the ACMP
consistency review process does not duplicate DEC’s permitting process. This provision conforms
with the provisions of the existing program at 6 AAC 80.140 and the federal Coastal Zone
Management Act’s requirement that these environmental standards be included in the state’s coastal
program.

Section 12 repeals and readopts AS 46.40.050 concerning submission of district plans by
coastal resource districts. The section removes obsolete language from the initial creation of the
program in 1977 and adds a new requirement that a coastal resource district must review and
resubmit its plan for approval every ten years. This is to ensure that the district plans are regularly
updated.

Section 13 amends the district plan review and approval provision at AS 46.40.060. It
provides that the department may approve a district coastal management plan provided it meets the
requirements of AS 46.40, the statewide standards adopted by DNR, and the district plan criteria
adopted by the department. A district plan may not arbitrarily or unreasonably restrict or exclude
uses of state concern. Uses of state concern are defined in AS 46.40.210(8) at section 42 of the bill.

Section 14 establishes specific requirements for department review and approval of district



coastal management plans in AS 46.40.070. The department may approve a district plan under
AS 46.40.060, if it meets the requirements of AS 46.40, AS 46.40.060 and the enforceable policies
ofthe plan meet the requuements of.070(a)(2). 070(a)(2) requires that the enforceable policies be
clear and concise, and use precise, prescriptive, and enforceable language. In addition, the
enforceable policy may not address a matter regulated or authorized by state or federal law unless
the enforceable policies relate specifically to a matter of local concent. “Matter of local concern”
is specifically defined in the bill.

Section 15 makes conforming changes to AS 46.40.090 concerning how local district plans
are implemented in the unorganized borough.

Section 16 amends existing AS 46.40.094 that describes how a project may be reviewed for
consistency with the ACMP in “phases.” This amendment would broaden the phasing statute to
allow projects other than traditional oil and gas leasing projects to be reviewed in phases. The
phasing test is changed from whether future information is “obtained in the course of a phase” to
whether the information “was not available to the project applicant at the time of the previous
phase.” This change makes the language consistent with the federal coastal management regulations
allowing for phasing of federal activities subject to a consistency review in 15 C.F.R. 930.36(d).

Sections 17-22 amend the existing statute providing for consistency reviews of development
projects in the coastal zone.

Section 17 provides that DNR is to establish by regulation a consistency review process
conforming to AS 46.40.096.

Section 18 clarifies that state consistency reviews are triggered by state resource agency
authorizations.

Section 19 provides that DNR’s consistency review regulations must provide for public
notice, which is a requirement of the federal coastal zone management act.

Section 20 provides that “subsequent reviews” also known as “elevations” during the
consistency review project are decided by DNR and that they are to be completed within 45 days
after the initial request for review.

Section 21 amends AS 46.40.096(g) to exclude certain activities and permits from the
consistency review process in AS 46.40.096. Consistent with federal law, an activity that is
authorized under a general or nationwide permits previously determined to be consistent with the
ACMP is not required to be reviewed a second time. As provided in section 11, DEC’s review of
an activity under AS 46.03, AS 46.04, AS 46.09, AS 46.14 and its implementing regulations is not
included in the consistency review process in AS 46.40.096. Activities excluded from a consistency
review under the existing provisions of the Forest Practices Act in AS 41.17 are excluded from a
consistency review under AS 46.40.096.



Section 22 adds eight new subsections to AS 46.40.096 to clarify what permits or activities
trigger a consistency review, the scope ofthe review once triggered and the geographic scope ofthe
activities subject to a review.

New subsection (i) references DEC’s separate consistency determination under
AS 46.40.040(b).

New subsection (j) clarifies that, except as provided in the Forest Practices Act, the
exclusions in (g) of .096, and for federal consistency reviews and certifications subject to federal
law, a consistency review is triggered by an activity that is subject to a state resource agency permit,
lease, authorization, approval or certification.

New subsection (k) provides that except as provided in the phasing statute (AS 46.40.096)
and the exceptions above, the scope of a consistency review is limited to activities subject to the
permit or authorization and a coastal resource district policy approved by the department under the
State Coastal Management Act.

New subsection (1) defines the geographic area where an activity triggers a consistency
review and the geographic scope of the review once triggered. The consistency review process is
to apply to activities within the coastal zone of the state (defined in AS 46.40.210), activities on the
federal outer continental shelfor on federal lands that are the within the geographical boundaries of
the stale’s coastal zone.

New subsection (m) adds the requirement that DNR establish in regulation the state resource
agency permits and federal permits that trigger a consistency review. The subsection also directs
DNR to establish by regulation categories and descriptions of uses and activities that are determined
to be consistent with the ACMP or that would be made consistent with the inclusion of standard
alternative measures. The existing list of such activities is known as the “A, B, C” list. The new
legislation directs that these categories and descriptions of uses and activities be reviewed by DNR
and made as broad as possible so as to minimize the number of projects that must undergo an
individualized consistency review.

New subsections (n) and (o) establish a 90 day deadline for completing consistency reviews.

New subsection (p) expressly states that a consistency review under AS 46.40.096 need not
be held up by a DEC or other permit excluded under AS 46.40.096(g).

Section 23 includes cross-references to existing requirements in the enforcement section of
the Act.

Sections 24-28 are conforming amendments transferring authority from the CPC to DNR.

Sections 29-37 are amendments to the statutory provisions governing the creation and
operation of coastal resource service areas (CRSAS) in the unorganized borough. These sections are
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amended to retain existing CRSAs but to preclude the creation of new CRSASs.

Section 38 is a new savings clause clarifying that nothing in AS 46.40 diminishes state
jurisdiction or affects state requirements as they apply to the federal government under a federal
authorization or federal waiver of sovereign immunity. The savings clause also makes clear that the
coastal zone act does not diminish the zoning or planning authority of municipalities under AS 29.

Section 39 is a conforming amendment concerning the use of the term district coastal
management plan.

Section 40 amends the existing definition of consistency review to track the scope and
applicability clarifications in the other sections of AS 46.40.

Section 41 defines department as the department of natural resources.
Section 42 amends the existing definition of “uses of state concern.”

Section 43 adds new definitions of the terms “coastal use or resource,” “coastal zone,”
“district management plan,” “enforceable policy,” and “project.”

Section 44 repeals statutory references to the CPC and obsolete provisions of AS 46.40.

Section 45 annuls the existing statewide standards and district program guidelines in
6 AAC 80 and 6 AAC 85. This annulment takes effect on July 1, 2005 (see section 49).

Section 46 is a transition provision. First it directs DNR to adopt regulations implementing
this Act no later than July 1, 2004.

Second, until the statewide standards and district program guidelines are annulled under
section 45 or DNR adopts new regulations, the existing regulations remain in effect and DNR can
implement and enforce the statewide standards and guidelines to the extent not inconsistent with this
Act.

Third, district coastal management programs approved by the CPC stay in effect until July
1, 2006, unless DNR disapproves or modifies all or part of the program before July 1, 2006.

Fourth, consistency reviews pending on the day before the effective date of this Act may
continue and be completed under the prior rules, at the applicants option exercised no later than 60
days after the effective date of the act.

Section 47 is a transition provision directing the submission of new district plans by coastal
resource districts for initial implementation of this Act. All coastal resource district must submit
revised district plans to DNR within one year after DNR adopts new regulations, or until July 1,
2005, whichever is later. Subsection (b) provides that upon request, the Department of Natural

5



Resources will consult with coastal districts to identify plan amendments that will meet the standards
and guidelines established under this Act. Subsection (c) provides that the 90-day review time in
AS 46.40.070 does not apply to the submissions under (a) of the transition provision.

Section 48 contains revisor’s instructions making changes in article headings and Alaska
Administrative Code changes reflecting the transfer of the coastal management program from the
CPC to DNR. Subsection (c) provides that if DNR’s regulations are adopted before old CPC
regulations are annulled, the old CPC regulations at 6 AAC 80 and 6 AAC 85 will be removed by
the regulations attorney as obsolete.

Section 49 is the delayed effect date of section 45’s annulment of6 AAC 80 and 6 AAC 85
on July 1, 2005.

Section 50 provides that with the exception of section 49, the Act takes effect immediately
under AS 01.10.070(c).



Sectional Analysis of Resource Committee
CS For HB 191/SB 143

This legislation is premised upon the statutory changes contained in Executive Order 106
introduced by the Governor on February 12,2003. Executive Order 106 transfers responsibility for
the Alaska Coastal Management Program (ACMP) from the Division of Governmental Coordination
to the Department of Natural Resources. The EO does not make substantive changes in the law.
Rather it repeals existing statutes in AS 44.19 and readopts them in a new title AS 46.39.

Overview: The Committee Substitute for HB 191/SB 143:

« clarifies the scope, applicability and requirements of the existing Coastal Management
Program in AS 46.40;

» retains coastal resource districts and the cunrent structure ofhow they operate under the
ACMP.

« retains existing Coastal Resource Services Areas (CSRAS) in the unorganized borough
but eliminates the creation of any new CSRASs.

« eliminates the Alaska Coastal Policy Council (CPC) and transfers its authority for the
development of statewide standards of the ACMP and the approval of district coastal
management plans to the Department of Natural Resources (DNR).

* requires DNR to adopt regulations within one year establishing clear and enforceable
statewide standards of the ACMP and criteria for the approval of new district coastal
management plans.

* requires coastal resource districts to submit new coastal management plans to DNR for
approval. The plans must have enforceable policies that are clear, concise, provide
greater uniformity throughout the state and do not duplicate state and federal
requirements. The districts are required to submit these new plans to DNR for approval
within six months or one year of the effective date of DNR’s new regulations.

e streamlines the ACMP by relying on the Department of Environmental Conservation’s
air, land and water quality requirements as the enforceable policies of the ACMP for
those purposes and relying on DEC’s implementation of those requirements in order to
determine consistency for those parts of a development project.

Section 1 contains legislative findings on the need for reform of the ACMP.
Sections 2-3, 5-6 make conforming amendments to existing statutes reflecting the

elimination of the Alaska Coastal Policy Council and the transfer of the CPC’s functions to the
Department of Natural Resources.



Sections 7 and 8transfer from the CPC to DNR the authority to develop statewide standards
and the criteria for adoption of district coastal management plans.

Section 9 directs coastal resource districts to develop and adopt coastal management plans
and set forth the required contents of the plans. AS 46.40.030(b) states that enforceable policies of
those plans must meet the requirements of AS 46.40.070 and may not duplicate, restate, or
incorporate by reference statutes or administrative regulations adopted by state or federal agencies.
The term “enforceable policy” is defined in sec. 43 of the bill.

Section 10 directs DNR to establish statewide standards for the ACMP and district coastal
management plan criteria.

Section 11 establishes the Department of Environmental Conservation’s air, land and water
quality requirements as the exclusive policies of the ACMP of those purposes. This provision
provides that the issuance of permits, certifications, approvals and authorizations by DEC constitute
a determination of consistency with the ACMP for those purposes and for those components of a
proposed development project subject to those permits and other authorizations. This language
ensures that the ACMP consistency review process does not duplicate DEC’s permitting process.
This provision conforms with the provisions of the existing program at 6 AAC 80.140 and the
federal Coastal Zone Management Act’s requirement that these environmental stand'id: be included
in the state’s coastal program.

Section 12 repeals and readopts AS 46.40.050 concerning submission of district plans by
coastai resource districts. The section removes obsolete language from the ininal creation of the
program in 1977 and adds a new requirement that a coastal resource district must review and
resubmit its plan for approval every five years. This is to ensure that the district plans are regularly

updated.

Section 13 amends the district plan review and approval provision at AS 46.40.060. It
provides that the department may approve a district coastal management plan provided it meets the
requirements of AS 46.40, the statewide standards adopted by DNR, and the district plan criteria
adopted by the department. A district plan may not arbitrarily, unreasonably, or unduly restrict or
exclude uses of state concern. Uses of state concern are defined in AS 46.40.210(8) at sec. 42 of the
bill.

Section 14 establishes specific requirements for department review and approval of district
coastal management plans in AS 46.40.070. The department may approve a district plan under AS
46.40.060, if it meets the requirements of AS 46.40, AS 46.40.060 and the enforceable policies of
the plan meet the requirements of .070(a)(2). 070(a)(2) requires that the enforceable policies be clear
and concise, are not susceptible to inconsistent application, and use precise, prescriptive, and
enforceable language. In addition, the enforceable policy may not address a matter regulated or
authorized by state or federal law unless the enforceable policies relate specifically to a matter of
local concern. “Matter of local concern” is specifically defined in the bill.
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Section 15 makes conforming changes to AS 46.40.090 concerning how local district plans
are implemented in the unorganized borough.

Section 16 amends existing AS 46.40.094 that describes how a project may be reviewed for
consistency with the ACMP in “phases.” This amendment would broaden the phasing statute to
allow projects other than traditional oil and gas leasing projects to be reviewed in phases. The
phasing test is changed from whether future information is “obtained in the course of a phase" to
whether the information “was not available to the project applicant at the time of the previous
phase.” This change makes the language consistent with the federal coastal management regulations
allowing for phasing of federal activities subject to a consistency review in 15 C.F.R. 930.36(d).

Sections 17-22 amend the existing statute providing for consistency reviews of development
projects in the coastal zone.

Section 17 provides that DNR is to establish by regulation a consistency review process
conforming to AS 46.40.096.

Section 18 clarifies that consistency reviews are triggered by state resource agency
authorizations.

Section 19 provides that DNR’s consistency review regulations must provided for public
notice, which is a requirement of the federal coastal zone management act.

Section 20 provides thu “subsequent reviews” also known as “elevations” during the
consistency review project are decided by DNR and that they are to be completed within 45 days
after the initial request for review.

Section 21 amends AS 46.40.096(g) to exclude certain activities and permits from the
consistency review process. Consistent with federal law, an activity that is authorized under a
general or nationwide permits previously determined to be consistent with the ACMP is not required
to be reviewed a second time. As provided in section 11, an activity that is authorized by DEC under
its air, land and water quality requirements are exempted under AS 46.40.040(b). Activities excluded
from a consistency review under the existing provisions of the Forest Practices Act in AS 41.17 are
excluded from a consistency review under AS 46.40.096.

Section 22 adds three new sections to AS 46.40.096 to clarify what permits or activities
trigger a consistency review, the scope ofthe review once triggered and the geographic scope of the

activities subject to a review.

New subsection (i) clarifies that, except as provided in the Forest Practices Act, the
exclusions in (g) of .096, and for federal consistency reviews and certifications subject to federal
law, a consistency review is triggered by an activity that is subject to a state resource agency permit,
lease, authorization, approval or certification.



New subsection (j) provides that except as provided in the phasing statute (AS 46.40.096)
and the exceptions above, the scope of a consistency review is limited to activities subject to the
permit or authorization and a coastal resource district policy approved by the department under the

State Coastal Management Act.

New subsection (k) defines the geographic area where an activity triggers a consistency
review and the geographic scope of the review once triggered. The consistency review process is
to apply to activities within the coastal zone of the state (defined in AS 46.40.210), activities on the
federal outer continental shelf or on federal lands that are the within the geographical boundaries of

the state’s coastal zone.

New subsection (1) directs DNR to establish by regulation categories and descriptions of uses
and activities that are determined to be consistent with the ACMP or that would be made consistent
with the inclusion of standard alternative measures. The existing list of such activities is known as
the “A” & “B" list. The new legislation directs that these categories and descriptions of uses and
activities be reviewed by DNR and made as broad as possible so as to minimize the number of
projects that must undergo an individualized consistency review.

Section 23 includes cross-references to existing requirements in the enforcement section of
the State Coastal Zone Act.

Sections 24-28 are conforming amendments transferring authority from the CPC to DNR.

Sections 29-37 are amendments to the statutory provisions governing the creation and
operation of coastal resource service areas (CSRAS) in the unorganized borough. These sections are
amended to retain existing CSRAs but to preclude the creation of new CSRAs.

Section 38 is a new savings clause clarifying that nothing in AS 46.40 diminishes 'tate
jurisdiction or affects state requirements as they apply to the federal government under a feueral
authorization or federal waiver of sovereign immunity. The savings clause also makes clear that the

coastal zone act does not diminish the zoning or planning authority of municipalities under AS 29.

Section 39 is a conforming amendment concerning the use of the term district coastal
management plan.

Section 40 amends the existing definition of consistency review to track the scope and
applicability clarifications in the other sections of AS 46.40.

Section 41 defines department as the department of natural resources.
Section 42 amends the existing definition of “uses of state concern."

Section 43 adds new definitions of the terms “coastal use or resource,” “coastal zone,”



“district management plan,” and “enforceable policy.”
Section 44 repeals statutory references to the CPC and obsolete provisions of AS 46.40.

Section 45 annuls the existing statewide standards and district program guidelines in
6 AAC 80 and 6 .AAC 85. This annulment takes effect on July 1, 2005 (see section 49).

Section 46 is a transition provision. First it directs DNR to adopt regulations implementing
this Act no later than July 1,2004.

Second, until the statewide standards and district program guidelines are annulled under
section 45 or DNR adopts new regulations, DNR can implement and enforce the statewide standards
and guidelines to the extent not inconsistent with this Act.

Third, district coastal management programs approved by the CPC stay in effect until July
1, 2006, unless DNR disapproves or modifies all or part of the program before July 1, 2006.

Fourth, consistency reviews pending on the day before the effective date of this Act may
continue and be completed under the prior rules, at the applicants option exercised no later than 60
days after the effective date of the act.

Section 47 is a transition provision directing the submission of new district plans by coastal
resource districts for initial implementation ofthis Act. The Act staggers the submission of the new
plans'based on whether the coastal resource district is a home rule municipality or first-class city.
Tho”e coastal resources districts must submit new plans within six months of the effective date of
regulations adopted by DNR. Other coastal resource district must submit new plans within one-year
of the effective date of the regulations. Subsection (c) provides that the 90 day review time in
AS 46.40.070 does not apply to the submissions under (a) and (b) of the transition provision.

Section 48 contains revisor’s instructions making changes in article headings and Alaska
Administrative Code changes reflecting the transfer of the coastal management program from the
CPC to DNR. Subsection (c) provides that if DNR’s regulations are adopted before old CPC
regulations are annulled, the old CPC regulations at 6 AAC 80 and 6 AAC 85 will be removed by
the regulations attorney as obsolete.

Section 49 is the delayed effect date ofsection 45°s annulment of 6 AAC 80 and 6 AAC 85
on July 1,2005.

Section 50 provides that with the exception of section 49, the Act takes effect immediately
under AS 01.10.070(c).



CS for House B ill No. 191 (Res)

- May 2003

July 1,2004

Within six months of DNR
approved regulations (and
no later than

January 1, 2005)

Within one year of DNR
approved regulations (and
no later than July 1,2005)

July 1,2005

July 1,2006

Enactment of HB 191

DNR shall adopt regulations implementing
revised state-wide standards and district plan
criteria (6 AAC 80 and 6 AAC 85,
respectively)

Coastal districts that are a home rule
municipality or a first class city shall review
their existing plans and submit to DNR for
review and approval under AS 46.40, as
amended

Coastal districts other than those described
above shall review their existing plans and
submit to DNR for review and approval under
AS 46.40, as amended

Current statewide standards and district plan
criteria sunset (if not already replaced)

Existing coastal district plans sunset
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CS FOR HOUSE BILL NO. 191(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - FIRST SESSION

BY THE HOUSE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR
A BILL
FOR AN ACT ENTITLED
"An Act relating to the Alaska coastal management program and to policies and
procedures lor consistency reviews and the rendering of consistency determinations
under that program; eliminating the Alaska Coastal Policy Council; annulling certain
regulations relating to the Alaska coastal management program; and providing for an

effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section
to read:
FINDINGS. The legislature finds that
(1) the Alaska coastal management program (ACMP) is intended to function
with a minimum of delay and avoid regulatory confusion, costly litigation, and uncertainty
regarding the feasibility of new investment;

(2) there is a need to update and reform the existing statewide standards of the

-1- CSiro 191(FIN)
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ACMP so that they are clear and concise and provide needed predictability as to the
applicability, scope, and timing of the consistency review process under the program;

(3) there is a need to update and reform the district coastal management plans
under the ACMP so that the local enforceable policies within those plans are clear and
concise, provide greater uniformity in coastal management throughout the state, relate to
matters of local concern, and do not duplicate state and federal requirements;

(4) the state has chosen not to enact legislation similar to 42 U.S.C. 4321 -
4370f (National Environmental Policy Act of 1969, as amended) and, in furtherance of the
legislative findings expressed in sec. 1(7), ch. 38, SLA 1994, the ACMP is not intended to
take the place of such a program;

(5) to achieve these goals, statutory reform is needed; and

(6) to implement these needed reforms at the administrative level, it is in the
best interest of the state for the development and implementation of the ACMP to be
transferred from the Alaska Coastal Policy Council to the Department of Natural Resources.

* Sec. 2. AS 38.05.825(a) is amenaed to read:

(a) Unless the commissioner finds that the public interest in retaining slate

ownership of the land clearly outweighs the municipality's interest in obtaining the
land, the commissioner shall convey to a municipality tide or submerged land
requested by the municipality that is occupied or suitable for occupation and
development ;f the

(1) land is within or contiguous to the boundaries of the municipality;

(2) use of the land would not unreasonably interfere with navigation or
public access;

(3) municipality has applied to the commissioner for conveyance of the
land under this section;

(4) land is not subject to a shore fisheries lease under AS 38.05.082,
or, if the land is subject to a shore fisheries lease, the commissioner determines it is in
the best interests of the state to convey the land;

(5) land is classified for waterfront development or for another use that
is consistent or compatible with the use proposed by the municipality, or the proposed

use of the land is consistent or compatible with a land use plan adopted by the

CSI1B lyi(FIN) .
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municipality or [] the department [[ OR THE ALASKA COASTAL POLICY
COUNCIL]; and
(6) land
(A) is required for the accomplishment of a public or private
development approved by the municipality;
(B) is the subject of a lease from the state to the municipality;
or
(C) has been approved for lease to the municipality.
* Sec. 3. AS 44.33.781 is amended to read:

Sec. 44.33.781. Planning assistance for development and maintenance of
district coastal management plans [PROGRAMS]. The department shall conduct a
program of research, training, and technical assistance to coastal resource districts
necessary for the development, [AND] implementation, and maintenance of district
coastal management plans [PROGRAMS] under AS 46.40. The technical assistance
shall include the direct granting to the coastal resource districts of a portion of any
funds received by the stale from the federal coastal zone management program, in
amounts to be individually determined for each coastal resource district by the
commissioner of community and economic development. State agencies shall assist
the department in carrying out the purposes of this section.

* Sec. 4. AS 44.62.800(1) is amended to read:

(1) "agency" means a department, an institution, or a division or oth

administrative unit of the executive branch of state government authorized or required
by law to make regulations, except that "agency" does not include
(A) a board, [;] a commission: [;] a council, [EXCEPT THE
ALASKA COASTAL POLICY COUNCIL ESTABLISHED IN
AS 46.39.020;] an authority. [;] or a public corporation of the executive branch
of stale government authorized or required by law to make regulations; or
(B) the Department of Corrections;

* Sec. 5. AS 46.39.010 is amended by adding a new subsection to read:

(c) The department may adopt regulations necessary to implement this

chapter.

.3- CS11B 191 (KIN)
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* Sec. 6. AS 46.39.030 is amended lo read:
Sec. 46.39.030. Powers of the department [COUNCIL]. The department
[COUNCIL] may

(1) apply for and accept grants, contributions, and appropriations,
including application for and acceptance of federal funds that may become available
for coastal planning and management;

(2) contract for necessary services;

(3) consult and cooperate with

(A) persons, organizations, and groups, public or private,
interested in, affected by, or concerned with coastal area planning and
management;

(B) agents and officials of the coastal resource district5 of the
state, and federal and stale agencies concerned with or having jurisdiction over
coastal planning and management;

(4) take any reasonable action necessary to carry out the provisions of
this chapter or AS 46.40 [AS 46.39.020 - 46.39.050].

* Sec. 7. AS 46.39.040 is amended to read:
Sec. 46.39.040. Duties of the department [COUNCIL]. In conformity with
16 U.S.C. 1451-1464 (Coastal Zone Management Act of 1972), as amended, the
department [COUNCIL] shall

(1) [THROUGH THE PUBLIC HEARING PROCESS AND THE
RECORDING OF THE MINUTES OF THE HEARINGS,] develop statewide
[GUIDELINES AND] standards for the Alaska coastal management program, and
criteria for the preparation [OF,] and approval of district coastal management
plans [APPROVE,] in accordance with AS 46.40 [ THE ALASKA COASTAL
MANAGEMENT PROGRAM];

(2) establish continuing coordination among state agencies to facilitate
the development and implementation of the Alaska coastal management program; in
carrying out its duties under this paragraph, the department [COUNCIL] shall initiate
an interagency program of comprehensive coastal resource planning for each

geographic region of the stale [DESCRIBED IN AS 46.39.020(a)(D];

CSIIB 191 (FIN) -4-
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(3) assure continued provision of data and information to coast
resource districts to carry out their planning and management functions under the
program.

*Sec. S. AS 46.40.010 is amended to read:

Sec. 46.40.010. Development of Alaska coastal management program, (a)
The department [ALASKA COASTAL POLICY COUNCIL ESTABLISHED IN
AS 46.39.020] shall approve, in accordance with this chapter, the Alaska coastal
management program.

(b) The department [COUNCIL] may approve the Alaska coastal
management program for a portion or portions of the coastal area before approving the
complete program under (a) of this section. Portions of the program approved under
this subsection shall be incorporated into the Alaska coastal management program.

(c) The Alaska coastal management program shall be reviewed by the
department [COUNCIL] and, when appropriate, revised to

(1) add newly approved district coastal management plans
[PROGRAMS], or revisions and amendments to the Alaska coastal management
program;

(2) integrate newly approved district coastal management plans
[PROGRAMS], or revisions and amendments of district coastal management plans
[PROGRAMS], with existing approved plans [PROGRAMS] and with plans
developed by state agencies;

(3) add new or revised state statutes, policies, regulations, or other
appropriate material;

(4) review the effectiveness of implementation of district coastal
management plans [PROGRAMS]: and

(5) consider new infomiation acquired by the state and coastal resource
districts.

(d) All reviews and revisions shall be in accordance with the statewide
[GUIDELINES AND] standards and district plan criteria adopted [BY THE
COUNCIL] under AS 46.40.040.

*Sec. 9. AS 46.40.030 is amended to read;

-5- CSI1H 191(FIN)
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Sec. 46.40.030. Development of district coastal management plans
[PROGRAMS], (a) Coastal resource districts shall develop and adopt district coastal
management plans [PROGRAMS] in accordance with the provisions of this chapter.
The plan [PROGRAM] adopted by a coastal resource district shall be based upon a
municipality's existing comprehensive plan or a new comprehensive resource use plan
or comprehensive statement of needs, policies, objectives, and standards governing the
use of resources within the coastal area of the district. The plan [PROGRAM] must
meet [BE CONSISTENT WITH] the statewide [GUIDELINES AND] standards and
district plan criteria adopted [BY THE COUNCIL] under AS 46.40.040 and must
include

(1) a delineation within the district of the boundaries of the coastal area
subject to the district coastal management plan [PROGRAM];

(2) a statement, list, or definition of the land and water uses and
activities subject to the district coastal management plan [PROGRAM];

(3) a statement of policies to be applied to the land and water uses
subject to the district coastal management plan [PROGRAM];

(4) [ REGULATIONS, AS APPROPRIATE, TO BE APPLIED TO
THE LAND AND WATER USES SUBJECT TO THE DISTRICT COASTAL
MANAGEMENT PROGRAM,;

(5)] a description of the uses and activities which will be considered
proper and the uses and activities which will be considered improper with respect to
the land and water within the coastal area;

[(6) A SUMMARY OR STATEMENT OF THE POLICIES WHICH
WILL BE APPLIED AND THE PROCEDURES WHICH WILL BE USED TO
DETERMINE WHETHER SPECIFIC PROPOSALS FOR LAND OR WATER USES
OR ACTIVITIES SHALL BE ALLOWED;] and

(5) [(7)] a designation of, and the policies which will be applied to th

use of, areas within the coastal resource district which merit special attention.

(b) In developing cmforceable policies in its coastal management plan

[STATEMENTS OF POLICIES AND REGULATIONS] under (a) of this section, a

coastal resource district shall meet the requirements of AS 46.40.070. and may not

CSI1B 191(FIN) -6-
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duplicate, restate, or incorporate by reference statutes and administrative regulations
adopted by state or federal agencies.
*Sec. 10. AS 46.40.040 is amended to read:

Sec. 46.40.040. Statewide standards and district plan criteria [DUTIES
OF THE ALASKA COASTAL POLICY COUNCIL]. Except as provided in (b)
of this section and AS 41.17. the department [THROUGH THE PUBLIC
HEARING PROCESS AND THE RECORDING OF THE MINUTES OF THE
HEARINGS, THE ALASKA COASTAL POLICY COUNCIL] shall

(1) by regulation, adopt under the provisions of AS 44.62

(Administrative Procedure Act) for the use of and application by coastal resource
districts and state agencies for carrying out their responsibilities under this chapter,
statewide [GUIDELINES AND] standards and district coastal management plan
criteria for

(A) identifying the boundaries of the coastal area subject to the
Alaska [DISTRICT] coastal management program;

(B) determining the land and water uses and activities subject
to the Alaska [DISTRICT] coastal management program;

(C) developing policies applicable to the land and water uses
subject to the Alaska [DISTRICT] coastal management program;

(D) developing regulations applicable to the land and water
uses subject to the Alaska [DISTRICT] coastal management program;

(E) developing policies and procedures to determine whether
specific proposals for the land and water uses or activities subject to the
Alaska [DISTRICT] coastal management program shall be allowed;

frr) designating and developing policies lor the use of areas of
the coast which merit special attention; and

(G) measuring the progress of a coastal resource district in
meeting its responsibilities under this chapter;

(2) develop and maintain a program of technical and financial
assistance to aid coastal resource districts in the development and implementation of

district coastal management plans [PROGRAMS];
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(3) undertake review and approval of district coastal management
plans [PROGRAMS] in accordance with this chapter;

(4) initiate a process for identifying and managing uses of state
concern within specific areas of the coast;

(5) develop procedures or guidelines for consultation and coordination
with federal agencies managing land or conducting activities potentially affecting the
coastal area of the state;

(6) by regulation, establish a consistency review and determination or

certification process that conforms to the requirements of AS 46.40.096.

*Sec. 11. AS 46.40.040 is amended by adding new subsections to read:

(b) AS 46.03, AS 46.04, AS 46.09, AS 46.14, and the regulations adopted
under those statutes constitute the exclusive enforceable policies of the Alaska coastal
management program for those purposes. For those purposes only,

Q) the issuance of permits, certifications, approvals, and
authorizations by the Department of Environmental Conservation establishes
consistency with the Alaska coastal management program for those activities of a
proposed project subject to those permits, certifications, approvals, and authorizations;

(2) for a consistency review of an activity that does not require a
Department of Environmental Conservation permit, certification, approval, or
authorization because the activity is a federal activity or the activity is located on
federal lands or the federal outer continental shelf, consistency with AS 46.03,
AS 46.04, AS 46.09, and AS 46.14 and the regulations adopted under those statutes
shall be established on the basis of whether the Department of Environmental
Conservation finds that the activity satisfies the requirements of those statutes and
regulations.

(c) For a consistency review described in (b)(2) of this section, the
department, in addition to its review under AS 46.40.096 of all other enforceable
policies applicable to the project, shall coordinate with the Department of
Environmental Conservation and issue the Department of Environmental
Conservation's finding of whether the activity satisfies the requirements of the statutes

and regulations described in (b)(2) of this section.
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* Sec. 12. AS 46.40.050 is repealed and reenacted lo read:

Sec. 46.40.050. Submission of district plans by coastal resource districts,
(a) A coastal resource district must review and resubmit its coastal management plan
for reapproval every 10 years after its approval by the department under
AS 46.40.060.

(b) Within 30 months after certification of the organization of a new coastal
resource district, the coastal resource district shall complete and submit to the
department a proposed district coastal management plan. If, after receipt of a written
request for extension from the coastal resource district, the department considers an
extension proper, the department may grant an extension to a date that is within 54
months after certification of the results of the coastal resource district's organization.
A request under this subsection must include the reasons for the extension.

*Sec. 13. AS 46.40.060 is amended to read:

Sec. 46.40.060. Review and approval by the department [COUNCIL], (a)
If, upon submission of a district coastal management plan [PROGRAM] for approval,
the department [COUNCIL] finds that the plan meets [PROGRAM IS
SUBSTANTIALLY CONSISTENT WITH] the provisions of this chapte, and the
statewide [GUIDELINES AND] standards and district plan criteria adopted by the
department [COUNCIL] and does not arbitrarily or unreasonably restrict or exclude
uses of state concern, the department [COUNCIL] may approve [GRANT
SUMMARY APPROVAL OF] the district coastal management plan [PROGRAM], or
may approve portions of the dhtrict plan that meet those requirements [PROGRAM
WHICH ARE CONSISTENT],

(b) If the department [COUNCIL] finds that a district coastal management
plan [PROGRAM] is not approvable or is approvable only in part under (a) of this
section, it shall direct that deficiencies in the plan [PROGRAM] submitted by the
coastal resource district be mediated. In mediating the deficiencies, the department
[COUNCIL] may call for one or more public hearings in the district. The department
[COUNCIL] shall meet with officials of the coastal resource district in order to resolve
differences.

(c) If, after mediation, the differences have not been resolved [TO THE
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MUTUAL AGREEMENT OF THE COASTAL RESOURCE DISTRICT AND THE
COUNCIL, THE COUNCIL SHALL CALL FOR A PUBLIC HEARING AND
SHALL RESOLVE THE DIFFERENCES IN ACCORDANCE WITH AS 44.62
(ADMINISTRATIVE PROCEDURE ACT). AFTER A PUBLIC HEARING HELD
UNDER TIES SUBSECTION], the department [COUNCIL] shall enter findings
and, by order, may require

(1) that the district coastal ma .agemenl plan [PROGRAM] be
amended to satisfy [MAKE IT CONSISTENT WITH] the provisions of this chapter
or meet the statewide [GUIDELINES AND] standards and district plan criteria
adopted by the department [COUNCIL];

(2) that the district coastal management plan [PROGRAM] be revised
to accommodate a use of stale concern; or

(3) any other action be taken by the coastal resource district as

appropriate.

(d) The superior counts of the state have jurisdiction to enforce orders of the

department [COUNCIL] entered under (c) of this section.

* Sec. 14. AS 46.40.070 is repealed and reenacted to read:

CSr

Sec. 46.40.070. Requirements for department review and approval, (a)
The department shall approve a district coastal management plan submitted for review
and approval if
(1) the district coastal management plan meets the requirements of this
chapter and the statewide standards and district plan criteria adopted by the
department; and
(2) the enforceable policies of the district coastal management plan
(A) are clear and concise as to the activities and persons
affected by the policies, and the requirements of the policies;
(B) use precise, prescriptive, and enforceable language; and
(C) do not address a matter regulated or authorized by state or
federal law unless the enforceable policies relate specifically to a matter of
local concern; for purposes of this subparagraph, "matter of local concern”

means a specific coastal use or resource within a defined portion of the
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district's coastal zone, that is
(i) demonstrated as sensitive to development;
(ii) not adequately addressed by state or federal law;
and
(iii) of unique concern to the coastal resource district as
demonstrated by local usage or scientific evidence.
(b) A decision by the department under this section shall be given within 90

days after submission of the district coastai management plan to the department.

* Sec. 15. AS 46.40.090 is amended to read:

Sec. 46.40.090. Implementation of district coastal management plans
[PROGRAMS], (a) A district coastal management plan [PROGRAM] approved
tinder this chapter [BY THE COUNCIL AND THE LEGISLATURE] for a coastal
resource district that [WHICH] does not have and exercise zoning or other controls on
the use of resources within the coastal area shall be implemented by appropriate state
agencies as provided in AS 46.40.096. Implementation shall be in accordance with
the comprehensive use plan or the statement of needs, policies, objectives, and

standards adopted by the district.

(b) A coastal resource district that [WHICH] has and exercises zoning or

other controls on the use of resources within the coastal area shall implement its
district coastal management plan [PROGRAM]. Implementation shall be in
accordance with the comprehensive use plan or the statement of needs, policies,

objectives, and standards adopted by the district.

* Sec. 16. AS 46.40.094(a) is amended to read:

(@) The provisions of this section applyto a use or activity for which a
consistency determination is required if

(1) at the time the proposed use or activity is initiated, there is

insufficient information to evaluate and render aconsistency determination for the
entirety of the proposed use or activity;

(2) the proposed use or activity is capable of proceeding in discrete

phases based upon developing information that was not available to the project

applicant at the time of the previous [OBTAINED IN THE COURSE OF A] phase;

-11- CSIIB 191 (FIN)
New Text Underlined [DELETED TEXT BRACKETED]



~N o o1 b~ w

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
25
29
30
31

WORK DRAFT WORK DRAFT 23-GH1069\H

and

3) each subsequent phase of the proposed use or activity is subject to

discretion to implement alternative decisions based upon the developing information.
* Sec. 17. AS 46.40.096(a) is amended to read:

(@) The department [COUNCIL] shall, by regulation, establish a consistency

review and determination process that conforms to the requirements of this section.
* Sec. IS. AS 46.40.096(b) is amended to read:

(b) If a consistency review is not subject to AS 46.39.010 because the project
for which a consistency review is made requires a permit, lease, or authorization from
only one stale resource agency, that state resource agency shall coordinate the
consistency review of the project. The state resource agency shall coordinate the
consistency review according to the requirements of the regulations adopted by the
department [COUNCIL] under this section.

* Sec. 19. AS 46.40.096(c) is amended to read:

(c) The regulations adopted by the department [COUNCIL] under this
section must include provisions for public notice and provide the opportunity for
public comment. The regulations adopted under this subsection may make
distinctions relating to notice based upon differences in project type, anticipated effect
of the project on coastal resources and uses, other state or federal notice requirements,
and time constraints. However, a notice given under this subsection must contain
sufficient information, expressed in commonly understood terms, to inform the public
of the nature of the proposed project for which a consistency determination is sought,
an”™ must explain how the public may comment on the proposed project.

* Sec. 20. AS 46.40.096(d) is amended to read:

(d) In preparing a consistency review and determination for a proposed

project, the reviewing entity shall

(1) request consistency review comments for the proposed project
from state resource agencies, affected coastal resource districts, and other affected
[INTERESTED] parties as determined by regulation adopted by the department
[COUNCIL];

(2) prepare proposed consistency determinations;

CSHB 191(FIN) 12-
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3) coordinate subsequent reviews of proposed consistency
determinations prepared under (2) of this subsection; a subsequent review of a
proposed consistency determination under this paragraph
(A) is limited to a review by the department [STATE
RESOURCE AGENCIES]; [AND]
(Bj may occur only if requested by
(i) the project applicant;
(ii) a state resource agency; or
(i1i) an affected coastal resource district; and
(C) shall he completed hv the department within 45 davs
after the initial request for subsequent review under this paragraph:
(4) render the final consistency determination and certification.
* Sec. 21. AS 46.40.096(g) is amended to read:
(g) The reviewing entity shall [MAY] exclude from the consistency review
and determination process for a project
(1) an activity that
(A] is authorized under a general or nationwide permit that has
previously been determined to be consistent with the Alaska [APPLICABLE]
coastal management program [PROGRAMS]; or
(B) is subject to authorization hv the Department of
Environmental Conservation under the requirements described in
AS 46.40.0400)1;
(2) activities excluded from a consistency review under AS 41.17:
and
(3) the issuance of an authorization or permit issued by the Alaska Qil
and Gas Conservation Commission.
* Sec. 22. AS 46.40.096 is amended by adding new subsections to read:
(i) For purposes of those activities of a proposed project that are subject to
(9)(1)(B) of this section, the consistency of those activities is determined by the
issuance of the applicable permits, certifications, approvals, and authorizations by the

Department of Environmental Conservation.
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() Except as provided in (g) of this section, AS 41.17, AS 46.40.040(b), 16
U.S.C. 1456, and 15 C.F.R. Part 930, a consistency review of a project under this
section is triggered by an activity within the areas described in (/) of this section that is
subject to a state resource agency permit, lease, authorization, approval, or
certification.

(k) Except as provided in (g) of this section, AS 41.17, AS 46.40.040(b), and
AS 46.40.094, the scope of a consistency review of a project, once triggered under (j)
of this section, is limited to activities that are located within the areas described in (/)
of this section and that either are subject to a state resource agency permit, lease,
authorization, approval, or certification or are the subject of a coastal resource district
enforceable policy approved by the department under this chapter. The scope of a
consistency review subject to 16 U.S.C. 1456 is determined under 16 U.S.C. 1456 and
15 C.F.R. Part 930.

(/) The regulations adopted under (a) of this section apply, as authorized by 16
U.S.C. 1456(c), to

(1) activities within the coastal zone; and

(2) activities on federal lands, including the federal outer continental
shelf, that would affect any land or water use or natural resource of the state's coastal
zone; for purposes of this paragraph those activities consist of any activity on the
federal outer continental shelf and any activity on federal lands that are within the
geographic boundaries of the state's coastal zone notwithstanding the exclusion of
federal lands in 16 U.S.C. 1453(/).

(m) As part of the regulations adopted under (a) of this section, the department
shall establish a list of permits, certifications, leases, approvals, and authorizations
issued by a state resource or federal agency that will trigger a consistency review
under (j) of this section. In addition, the department shall establish in regulation
categories and descriptions of uses and activities that, for puiposes of evaluating
consistency with the Alaska coastal management program, are determined to be
categorically consistent or generally consistent after the inclusion of standard
alternative measures. These categories of uses and activities must be as broad as

possible so as to minimize the number of projects that must undergo an individualized
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consistency review under this section.

(n) Except as provided in (0) of this section, a consistency review under this
section shallbe completed within 90 days after the receipt of a complete application
by the state. If a consistency review is not completed by the time specified in this
subsection, the activity subject to review is conclusively presumed consistent.

(0) The time limitations in (n) of this section

(1) do not apply to a consistency review involving the disposal of an
interest in state land or resources;
(2) are suspended
(A) from the time the reviewing entity determines that the
applicant has not adequately responded in writing within 14 days after the
receipt of a written request from the reviewing entity for additional
information, until the time the reviewing entity determines that the applicant
has provided an adequate written response;
(B) during a period of time requestedby the applicant;
(C) during the period of time a consistency review is
undergoing a subsequent review under (d)(3) of this section.

(p) A consistency review and determination for those activities of a project not
excluded under (g) of this section may not be delayed or withheld pending issuance of
the permits, certifications, approvals, and authorizations referred to in (g) of this
section but shall proceed regardless of the status of those permits, certifications,
approvals, and authorizations.

Sec. 23. AS 46.40.100(a) is amended to read:

(a) As provided in AS 46.40.090 and 46.40.096. municipalities
[MUNICIPALITIES] and state resource agencies shall administer land and water use
regulations or controls in conformity with district coastal management plans
[PROGRAMS] approved under this chapter [BY THE COUNCIL] and in effect.

Sec. 24. AS 46.40.100(b) is amended to read;

(b) A party that is authorized under (g) of this section may file a petition

showing that a district coastal management plan [PROGRAM] is not being

implemented. A petition filed under this subsection may not seek review of a
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proposed or final consistency determination regarding a specific project. On receipt of
a petition, the department [COUNCIL], after giving public notice in the manner
required by (f) of this section, shall convene a hearing to consider the matter. A
hearing called under this subsection shall be held in accordance with regulations
adopted under this chapter [BY THE COUNCIL]. After hearing, the department
[COUNCIL] may order that the coastal resource district or a state resource agency
take any action with respect to future implementation of the district coastal
management plan [PROGRAM] that the department [COUNCIL] considers
necessary, except that the department [COUNCIL] may not order that the coastal
resource district or a state agency take any action with respect to a proposed or final
consistency determination that has been issued.
Sec. 25. AS 46.40.100(c) is amended to read:

(c) In determining whether an approved district coastal management plan
[PROGRAM] is being implemented by a coastal resource district that exercises zoning
authority or controls on the use of resources within the coastal area or by a slate
resource agency, the department [COUNCIL] shall find in favor of the district or the
state resource agency, unless the department [COUNCIL] finds a pattern of
nonimplementation.

J: Sec. 26. AS 46.40.100(e) is amended to read:

(e) The superior courts of the state have jurisdiction to enforce lawful orders

of the department under this chapter [COUNCIL].
* Sec. 27. AS 46.40.100(f) is amended to read:

(0 Upon receipt of a petition under (b) of this section, the department
[COUNCIL] shall give notice of the hearing at least 10 days before the scheduled date
of the hearing. The notice must

(1) contain sufficient information in commonly understood terms to
inform the public of the nature of the petition; and
(2) indicate the manner in which the public may comment on the
petition,
il Sec. 2S. AS 46.40.100(h) is amended to read:
(h) If the department [COUNCIL] finds a pattern of nonimplementation
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under (c) of this section, the department [COUNCIL] may order a coastal resource
district or a state resource agency to take action with respect to future implementation
of the district coastal management plan [PROGRAM] that the department
[COUNCIL] considers necessary to implement the district coastal management plan
[PROGRAM]. The department's [COUNCIL'S] determination under (c) of this
section and any order issued under this subsection shall be considered a final
administrative order for purposes ofjudicial review under AS 44.62.560.
* Sec. 29. AS 46.40.110 is repealed and reenacted to read:

Sec. 46.40.110. Authority in the unorganized borough. A coastal resource
service area in the wunorganized borough organized under AS 29.03.020 and
AS46.40.110 - 46.40.180 before the effective date of this bill section shall exercise
those authorities and perform those duties required under this chapter.

* Sec. 30. AS 46.40.140(a) is amended to read:

(a) Each coastal resource service area [, UPON ORGANIZATION,] shall have

an elected board representing the population of the service area. The board shall have
the powers and duties and perform the functions prescribed for or required of coastal
resource districts.

]: Sec. 31. AS 46.40.140(d) is amended to read:

(d) The term of office of a member of a coastal resource service area board is
three years [ EXCEPT THAT THE TERMS OF THE MEMBERS OF THE FIRST
BOARD ELECTED AFTER ORGANIZATION OF A COASTAL RESOURCE
SERVICE AREA SHALL BE DETERMINED BY LOT, WITH TWO MEMBERS
SERVING ONE-YEAR TERMS, TWO MEMBERS SERVING TWO-YEAR
TERMS, AND THREE MEMBERS SERVING THREE-YEAR TERMS.] Members
serve until their successors are elected and have qualified. This section does not
prohibit the reelection of a board member.

*Sec. 32. AS 46.40.140(e) is amended to read:

(e) The lieutenant governor shall provide for the election of the members of
coastal resource service area boards. [THE FIRST ELECTION OF BOARD
MEMBERS SHALL OCCUR AT THE SAME TIME AS THE ORGANIZATION
ELECTION UNDER AS 46.40.130(b)],
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* Sec. 33. AS 46.40.140(0 is amended to read:

(0 Election [EXCEPT FOR THE FIRST ELECTION] of members of coastal
resource service area boards [ ELECTIONS] shall be held annually on the date of
election of members of regional educational attendance area boards under
AS 14.08.071(b). [FOR AN ELECTION UNDER THIS SUBSECTION OR UNDER
(¢) OF THIS SECTION, A NEWLY ELECTED BOARD MEMBER TAKES
OFFICE AT THF. FIRST COASTAL RESOURCE SERVICE AREA BOARD
MEETING AFTER CERTIFICATION OF THE ELECTION.] If no candidate files for
election to a seat on the coastal resource service area board, the seat is considered

vacant at the time a newly elected member would have taken office.

* Sec. 34. AS 46.40.150 is amended to read:

Sec. 46.40.150. Elections in coastal resource service areas. Elections
[ORGANIZATION ELECTIONS] under AS 46.40.110 - 46.40.180 [AS46/10.130
AND OTHER ELECTIONS, INCLUDING RECALL ELECTIONS CONDUCTED
UNDER AS 46.40.140,] shall be administered by the lieutenant governor in the
general manner provided in AS 15 (Election Code). In addition, the lieutenant
governor may adopt regulations necessary to the conduct of coastal resource service

area board elections. The stale shall pay all election costs.

* Sec. 35. AS 46.40.180(a) is amended to read:

(a) Before adoption by a coastal resource service area board, [ORBY THE
DEPARTMENT OF COMMUNITY AND ECONOMIC DEVELOPMENT UNDER
AS 46.40.170,] a district coastal management plan [PROGRAM] shall be submitted
for review to each city or village within the coastal resource service area. The council
of a city or traditional village council shall consider the plan [PROGRAM] submitted
for review. Within 60 days of submission, the council of a city oi traditional village
council shall either approve the plan [PROGRAM] or enter objections to all or any

portion of the plan [PROGRAM].

* Sec. 36. AS 46.40.180(b) is amended to read:

(b) If acity or village within a coastal resource service area fails to approve a
portion of the district coastal management plan [PROGRAM] prepared and submitted

for approval under (a) of this section, the governing body shall advise the coastal
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resource service area board [OR THE DEPARTMENT, AS APPLICABLE,] of its
objections to the proposed plan [PROGRAM] and suggest alternative elements or
components for inclusion in the district coastal management plan [PROGRAM]. New
matter submitted by a city or village which meets [IS SUBSTANTIALLY
CONSISTENT WITH] the statewide [GUIDELINES AND] standards and district
plan criteria adopted under this chapter [BY THE COUNCIL] shall be accepted
and the district coastal management plan [PROGRAM] modified accordingly. If a
city or village fails to provide objections and suggested alternatives within the time
limits established in this section, the coastal resource service area board [OR THE
DEPARTMENT, AS APPLICABLE,] may adopt the district coastal management

plan [PROGRAM] as initially offered.

*Sec. 37. AS 46.40.180(c) is amended to read:

(© Objection by a city council under (b) of this section is limited to objection

to elements of the plan [PROGRAM] affecting resources or the use of resources
within the coiporate limits of the city. Objection by a traditional village council under
(b) of this section is limited to objection to elements of the plan [PROGRAM]
affecting resources or the use of resources within the village or within two miles of the

village.

* Sec. 38. AS 46.40 is amended by adding a new section to read:

Sec. 46.40.195. Construction with other laws. Nothing in this chapter shall

be construed to

(1) diminish state jurisdiction, responsibility, or rights in the field of
planning, development, or control of land or water resources, submerged lands, or
navigable waters;

(2) affect in any way any state requirement imposed under a federal
authorization or federal waiver of sovereign immunity; or

(3) diminish the zoning or planning authority of municipalities under

AS 29.

* Sec. 39. AS 46.40.210(2) is amended to read:

(2) "coastal resource district" means each of the following th

contains a portion of the coastal area of the state:
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(A) unified municipalities;
(B) organized boroughs of any class that exercise planning and
zoning authority;
(C) home rule and first class cities of the unorganized borough
or within boroughs that do not exercise planning and zoning authoiity;
(D) second class cities of the unorganized borough, or within
boroughs that do not exercise planning and zoning authority, that have
established a planning commission, and that, in the opinion of the
commissioner of community and economic development, have the capability
of preparing and implementing a comprehensive district coastal management
plan [PROGRAM] under AS 46.40.030;
(E) coastal resource sendee areas established and organized
under AS 29.03.020 and AS 46.40.110 - 46.40.180;
* Sec. 40. AS 46.40.210(3) is amended to read:
3) "consistency review" means the evaluation of a proposed projec
the scope of which is determined under AS 46.40.094 and 46.40.096. against the
statewide standards adopted [BY THE COUNCIL] under AS 46.40.040 for those
evaluations and the enforceable policies in an applicable [A] district coastal
management plan [PROGRAM] approved [BY THE COUNCIL] under
AS 46.40.060;
* Sec. 41. AS 46.40.210(5) is amended to read:
(5) "department” means the Depanment of Natural Resources
[COMMUNITY AND ECONOMIC DEVELOPMENT];
* Sec. 42. AS 46.40.210(8) is amended to read:
(S) "uses of state concern" means those land and water uses the
[WHICH] would significantly affect the long-term public interest; "uses of state
concern" [TILESE USES, SUBJECT TO COUNCIL DEFINITION OF THEIR
EXTENT,] include
(A) uses of national interest, including the use of resources f
the siting of ports and major facilities that [WHICH] contribute to meeting

national energy needs, construction and maintenance of navigational facilities
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and systems, resource development of federal land, and national defense and
related security facilities that are dependent upon coastal locations;

(B) wuses of more than local concern, including those land and
water uses which confer significant environmental, social, cultural, or
economic benefits or burdens beyond a single coastal resource district;

(C) the siting of major energy facilities, activities pursuant to a
state or federal oil and gas lease, or large-scale industrial or commercial
development activities that [WHICH] are dependent on a coastal location and
that [WHICH], because of their magnitude or the magnitude of their effect on
the economy of the state or the surrounding area, are reasonably likely to
present issues of more than local significance;

(D) facilities serving statewid or interregional transportation
and communication needs; and

(E) uses in areas established as state parks or recreational areas
under AS 41.21 or as state game refuges, game sanctuaries, or critical habitat

areas under AS 16.20;

* Sec. 43. AS 46.40.210 is amended by adding new paragraphs to read:

(10) “"coastal use or resource" means a land or water use or natural
resource of the coastal zone; "coastal use or resource" includes subsistence, recreation,
public access, fishing, historic or archaeological resources, geophysical resources, and
biological or physical resources found in the coastal zone on a regular or cyclical
basis;

(11) "coastal zone" means the coastal waters including lands within
and under those waters, and adjacent shorelands, including the waters within and
under those shorelands, within the boundaries approved by the former Alaska Coastal
Policy Council and by the United Stales Secretary of Commerce under 16 U.S.C. 1451
- 1465 (Coastal Zone Management Act of 1972, as amended); "coastal zone" includes
areas ac Ud as a result of any boundary changes approved by the department and by
the United States Secretary of Commerce under 16 U.S.C. 1451 - 1465; "coastal zone"
does not include

(A) those lands excluded under 16 U.S.C. 1453(1); or

21% CSIIB 191(FIN)
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(B) areas deleted as a result of any boundary changes by tl

department in conformance with 16 U.S.C. 1451 - 1465;

(12) *"district coastal management plan” means a plan devel iped by a
coastal resource district, including enforceable policies of that plan, setting out
policies and standards to guide public and private uses of land and waters within that
district and approved by the department as meeting the requirements of this chapter
and the regulations adopted under this chapter;

(13) "enforceable policy” means a policy established by this chapter or
approved by the department as a legally binding policy of the Alaska coastal
management program applicable to public and private activities;

(14) "project” means all activities that will be part of a proposed
development.

* Sec. 44. AS 38.05.037(b)(2); AS 39.50.200(b)(38); AS 44.62.800(2)(B); AS 46.39.020,
46.39.050; AS 46.40.080, 46.40.120, 46.40.130, 46.40.140(c), 46.40.160, 46.40.170,
46.40.200, and 46.40.210(4) are repealed.

* Sec. 45. The uncodified law of the State of Alaska is amended by adding a new section to
read:

ANNULMENT OF CERTAIN REGULATIONS. The following regulations are
annulled:
(1) 6 AAC 80.010 - 6 AAC S0.900;
(2) 6 AAC 85.020 - 6 AAC 85.900.

* Sec. 46. The uncodilied law of the State of Alaska is amended by adding new sections to
read:

TRANSITION: GENERAL PROVISIONS, (a) The Department of Natural
Resources shall adopt regulations under AS 44.62 (Administrative Procedure Act)

implementing this Act in o~der that the regulations are effective no later than July 1, 2004.

(b) Until sec. 45 of this Act takes effect or the regulations attorney removes the

regulations under sec. 4S(c) of this Act, whichever occurs first, regulations adopted to
implement the Alaska Coastal Management Program at 6 AAC 80 and 6 AAC 85 remain in
effect and, to the extent the regulations are not inconsistent with this Act, the Department of

Natural Resources may implement and enforce the regulations.

CSIIB 191(FIN) -22-
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(c) Notwithstanding the repeal of the Alaska Coastal Policy Council enacted by sec.
44 of this Act, and the repeal of the Alaska Coastal Policy Council's duties in AS 46.40.040,
enacted in sec. JO of this Act, a district coastal management program, including its
enforceable policies, approved by the former Alaska Coastal Policy Council that is not
otherwise inconsistent with this Act or AS 46.40 as amended by this Act, remains in effect for
purposes of AS 46.39 and AS 46.40 until July 1, 2006, unless the Department of Natural
Resources disapproves or modifies all or part of the program before July 1, 2006.

(d) Consistency reviews pending on the day before the effective date of secs. 17 - 22
of this Act and initiated under the provisions of AS 46.40.096, as that section existed before
the changes made by secs. 17 - 22 of this Act, may, at the applicant's option exercised no
more than 60 days after the effective date of secs. 17 - 22 of this Act, be continued and
completed under the procedures and enforceable policies under the provisions of AS 46.39
and AS 46.40 as they existed before the changes made by this Act.

(e) Except as provided in (d) of this section, contracts, rights, liabilities, and
obligations created by or under a law repealed by this Act remain in effect notwithstanding
this Act's taking effect.

* Sec. 47. The uncodified law of the State of Alaska is amended by adding a new section to
read:

TRANSITION AND APPLICABILITY OF CERTAIN PROVISIONS:
SUBMISSION OF DISTRICT PLANS BY COASTAL RESOURCE DISTRICTS FOR
INITIAL IMPLEMENTATION OF THIS ACT. (a) Within one year after the effective date
of regulations adopted by the Department of Natural resources implementing changes to
AS 46.40.010 - 46.40.090, enacted by secs. S - 15 of this Act, or by July 1, 2005, whichever is
later, coastal resource districts shall review their existing district coastal management program
and submit to the Department of Natural Resources for review and approval a revised district
coastal management plan meeting the requirements of AS 46.40, as amended by this Act, and
the implementing regulations.

(b) Upon request, the Department of Natural Resources shall consult with coastal
resource districts to identify plan amendments that will meet the standards and guidelines
established under this Act.

(c) AS 46.40.070(b), enacted by sec. 14 of this Act, does not apply to a revised
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district coastal management plan submitted under (a) of this section.
* Sec. 4S. The uncodified law of the State of Alaska is amended by adding a new section to
read:

REVISOR’S INSTRUCTIONS, (a) The revisor of statutes is instructed to

(1) change the heading of
(A) AS 46.39 from "Coastal Management Administration; Alaska

Coastal Policy Council” to "Coastal Management Administration";

(B) article 2 of AS 46.40 from "Coastal Management Programs in the

Unorganized Borough" to "Coastal Management Plans in the Unorganized Borough";

(C) AS 46.40.180 from "Approval of programs in coastal resource
service areas" to "Approval of plans in coastal resource service areas";
(2) delete the heading of article 2 of AS 46.39 and renumber article 3 of
AS 46.39 as article 2.

(b) V'herever in the Alaska Adminisuniwe Code the terms "Alaska Coastal Policy
Council™ or Coasi ’ Policy Council” are used, or the term "council” is used to refer to the
Alaska Coastal Policy Council, the regulations attorney is instructed to change those terms to
read as "Department of Natural Resources,” "DNR," "department" or "commissioner of
natural resources"” when to do so would be consistent with AS 44.62.125(b)(6) and the
changes made by this Act.

(c) If regulations adopted by the Department of Natural Resources under sec. 46 of
this Act take effect before the effective date of sec. 45 of this Act, the regulations attorney is
instructed to remove from the Alaska Administrative Code the regulations listed in sec. 45 of
this Act, as being obsolete. The lieutenant governor shall notify the regulations attorney of
the effective date of the regulations adopted by the Department of Natural Resources under
sec. 46 of this Act.

* Sec. 49. Section 45 of this Act takes effect July 1, 2005.
* Sec. 50. Except as provided in sec. 49 of this Act, this Act takes effect immediately under

AS 01.1£.070(c).
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Examples of District Enforceable Policies that meet the requirements of CS FOR
HB 191 / SB 143. AS 46.40.070 (a)(2)(AHB) (section 14)

The following are examples of district enforceable policies meeting the
requirements of proposed AS 46.40.070(a)(2)(A)-(B) (section 14). W here
applicable, the district enforceable policy would be supported by an analysis and
justification within the plan itself of how the policy meets the “matter of local
concern” test under AS 46.40.070(a)(2)(C).

These example policies are based upon existing district enforceable policies.

Some of the language has been changed to meet the test of CS for HB 191/SB 143
(RES) (section 14). These enforceable policies have been selected based upon the
current State and Federal regulatory regime and are recognized as filling areas that
are not otherwise adequately addressed. However, if the State or Federal law is
subsequently expanded to adequately address these areas, then these district
enforceable policies would have tc be repealed.

Specific Location Policies

1. Activities within the Sisoalik Spit Use Area, as designated on map A -1, shall
avoid impacts to marine mammals and to the subsistence harvest of marine

mammals.

2. The area within 1 mile of the Narrow Lake shoreline is designated as the
“Narrow Lake Recreational Use Area” as described in the Resource Inventory.
Activities located within the Narrow Lake Recreational Use Area shall maintain or
enhance the recreational value of the area.

3. Floathomes shall be recognized as an approved use of private and state
tidelands in all residential zones identified on Map 3-B where:
1) Adequate sewage treatment (marine sanitation devices) and/or tidal
flushing exists;
2) The floathome is moored in at least 15 feet of water at mean low
water;
3) The presence ofa floathome will notjeopardize access to
another’s upland property; and
4) The floathome is not an obstruction to use ofnavigable waters.

4. All structures and foundations located adjacent to the important streams or

lakes listed in Table 2 and identified as sensitive to development shall have a fifty-
foot setback from each side ofthe stream or lake measured from the ordinary high

CS FOR HB 191 / SB 143



water mark. Docks, bridges, culverts and public structures whose purpose is
access to or across the stream or lake are not subject to this policy. Uses which
must be in or adjacent to the stream or lake in order to function, such as mining
activities, fish culturing, water supply intakes, and similar uses, are exempt from
the setback requirement.

5. Development on barrier islands and in the marine and estuarine waters within 3
miles of the passes of Kasegaluk Lagoon intensively used by beluga whales,
identified below, shall not interfere with subsistence use of beluga whales; shall
not cause the whales to be displaced from these passes; and shall notjeopardize
the continued use of these passes and lagoon system by beluga whales. The passes
intensively utilized by beluga whales are Kukpowruk Pass, Akunik Pass, Utukok
Pass, Icy Cape Pass, and Alokiakatat Pass (see Map 11 of the NSB Resource
Atlas).

6. Offshore drilling and other development within the area of bowhead whale
migration, identified on Map 2, during the migration seasons, described in Section
3 of the Resource Inventory, shall not interfere with subsistence activities nor
prevent the continued availability of whales for subsistence purposes.

Generally Defined Portion of the Coastal Zone

7. Debris from offshore construction activities shall be removed to an approved
onshore disposal site before completion of construction.

S. Oil produc din offshore areas shall be transported to shore for storage, unless
it is determined that transport of the oil will have a greater potential for adverse
environmental impact than offshore storage.

9. Dredged materials disposed onshore will be contained and stabilized in order to

prevent erosion or leaching of dredged materials into fish bearing waters or the
high value wetlands identified on map 2.

CS FOR MB 191 / SB 143
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AMENDMENT # by Representative Croft
to CSHB(FIN)

Page 13, Sec. 22 is amended to read:

Q)] For purposes ofthose activities of a proposed project that are subject to
(9)(1)(B) ofthis section, the consistency of those activities is determined by the issuance
ofthe applicable permits, certifications, approvals, and authorizations by the Department
of Environmental Conservation and a finding of consistency with applicable district
coastal management plan enforceable policies.
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AMENDMENT # by Representative Croft
to CSHB 191 (FIN)

Page 8, Sec. 11 is amended as follows:

(b) Except as provided in (d) of this section. AS 46.03, AS 46.04, AS 46.09,
AS 46.14, and the regulations adopted under those statutes constitute the exclusive
enforceable policies of the Alaska coastal management program for those purposes.

(d) A coastal resource district plan may include enforceable policies for activities
ofa project that are not addressed by Department of Environmental Conservation statutes
and regulations.



AMENDMENT # by Representative Croft
to CSHB(FIN)

Page 8, Sec. 11 is amended as follows:
(b) Except as provided in (d) of this section. AS 46.03, AS 46.04, AS 46.09,
AS 46.14, and the regulations adopted under those statutes constitute the exclusive

enforceable policies of the Alaska coastal management program for those purposes.

(d) A coastal resource district plan may include enforceable policies that are not
addressed by Department of Environmental Conservation statutes and regulations.
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State of Alaska

OFFICE OF THE GOVERNOR
JUNEAU

March 11, 2003

The Honorable Pete Kott S
Speaker of the House

Alaska State Legislature

State Capitol, Room 208

Juneau, AK 99801-1182

Dear Speaker Kaott:

Under the authority of art. Ill, sec. 18, of the Alaska Constitution, I am
transmitting a bill to reform and streamline the Alaska Coastal
Management Program (ACMP). This legislation is premised upon the
statutory changes contained in Executive Order 106, which | presented
to you on February 12, 2003. Executive Order 106 would transfer
responsibility for the ACMP program from the division of governmental
coordination in the office of management and budget to the Department
of Natural Resources.

The Alaska Coastal Management Program was first enacted in 1977 in
order to participate in the federal Coastal Zone Management Act of 1972.
The federal program is voluntary, and encourages states to adopt coastal
programs by providing federal funds and the opportunity for federal
consistency review. Federal consistency review enables the state to apply
its authorities to projects located on federal land and the federal outer
continental shelf where otherwise it would be preempted by federal 1a™ .

The goal of this legislation is to create a new coastal management
program that retains the benefits of the federal act but eliminates the
duplication and complexity built into the present ACMP. This bill would
achieve this goal by choosing the simplest of the three management
techniques allowed by the federal act. The bill provides certainty and
predictability to the ACMP process by clarifying the standards and
responsibilities for program implementation.

The central streamlining concept of the bill is the reliance on existing
state statutes and regulations as the enforceable policies of the ACMP.
The current duplicative consistency review process in AS 46.40.096 and
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The Honorable Ge” Therriault
March 11, 2003
Page 2

6 AAC 50 is eliminated by simply relying on the issuance of current state
permits by the resource agencies as the means of determining whether
an activity is consistent with the ACMP.

The bill would eliminate district coastal management enforceable policies
but retains a local role in three ways. First, AS 29 municipalities would
retain their existing land use authorities to regulate private activity
within their jurisdiction. Second, the bill authorizes the Department of
Natural Resources (DNR), as the implementing agency, to adopt local
ordinances as enforceable policies to be applied in consistency reviews of
federal projects and Outer Continental Shelf (OCS) development. The
DNR would consult with the local government when interpreting and
applying the local ordinance as part of a consistency review. Third, the
bill would specifically adopt certain existing coastal district policies for
federal OCS development as state enforceable policies.

Coastal resource service areas in the unorganized borough would no
longer exist. However, municipalities within the unorganized borough
could participate in both the funding and regulatory aspects of the
program. Because the bill would affect the way coastal communities
participate in the program, | have consulted with communities across the
state and incorporated their suggestions into the legislation.

The bill would also eliminate the Coastal Policy Council, but would create

a Coastal Program Evaluation Council to submit a report to the Governor
on the implementation of these reforms. The council would sunset

Julyl, 2005.

| urge your prompt and favorable action on this measure.

Sincerely,

Frank H. Murkowski
Governor
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Reasons for Coastal Management in Alaska:

(1) State and local control on projects requiring a federal authorization
(2) State and local influence on direct federal activities

(3) Federal financial assistance ~ $2,835,000

Problems Identified With the Current Coastal Management Program

0]

The consistency review process is unpredictable, itis overly broad in scope,
can take too much time, and delays the issuance ofpermits,

The statewide standards and local enforceable policies are vague, subject to
multiple interpretations, and often duplicate or restate other state or federal
requirements.

Because of the unpredictable timelines and standards, developers lack the
certainty needed to make capital commitments on future projects.

Key Components ofthe Committee Substitute

0]

Eliminates the Coastal Policy Council and transfers its duties to the Alaska
Department of Natural Resources,

Places a sunset on the current statewide standards and coastal district plans,
Mandates the replacement of all current statewide standards and coastal
district plans to ensure that all standards and local enforceable policies are
clear, concise, not susceptible to subjective interpretation, and not
duplicative of otherwise existing requirements,

Clarifies that local enforceable policies may not address a matter regulated
or authorized by state or federal law, unless the policy relates specifically to
a matter of local concern,

Provides important clarifications on the consistency review process to
provide more predictable timelines and standards, including scope of the
project that is subject to review, when a project can proceed in phases, and
encourages expanding the use of general permits,

Clarifies that the Alaska Department of Environmental Conservation
permits and authorizations constitute the consistency determination for Air,
Land, and W ater quality and insul ites the ACMP consistency review from
delays associated with these permits and authorizations,

Coastal Resource Service Areas remain intact.

All coastal districts retain the same authorities and responsibilities as under
the current program, including the same seat at the table for consistency
reviews.

District enforceable policies remain applicable to all projects subject to a
consistency review, notjust OCS and federal activities.

CSFOR HB 191 (RES) Page 1



Topic Current Coastal Management Program Proposed Program-CS for HB 191 (RES)

ACMP « Department of Natural Resources, as staff to the e DNR
Administration Alaska Coastal Policy Council (as of April 15,

2003)
Funding « ~$5,130,000 (federal funds with state/local match) <« Same

» Distributed to/for:

1. State agencies - consistency reviews,
coastal program plan review

2. Coastal districts - consistency review/plan
development

3. Special projects (i.e . ACMP information
system, regulatoiy revisions)

4. Coastal Non-Point Source program (6217)

Coastal Districts » 35 approved districts ¢ Same
1. 33 approved district programs
2. including 4 coastal resource service areas
(CRSA’s) serving the unorganized areas
e Have a seat at the table during consistency review
< Receive funding to participate in consistency
reviews, develop & implement district plans

Coastal Zone « Established in Biophysical Boundariesfor Alaska's « Same
Boundaries Coastal Zone (1978)
« Modified by coastal resource districts during plan
development and approved by the Alaska Coastal
Policy Council

CS FOR HB 191 (RES) Page 2



Topic
Application of
ACMP and
Consistency

Enforceable
Policies

Current Coastal Management Program

Consistency review for

1. Federal activities

2. Activities in the outer continental shelf

3. Activities that require a listed federal
authorization

4. Activities that require a listed state
authorization

Consistency is determined by reviewing activities

against the enforceable policies (sec above)

Statewide standards - 6 AAC 80
Coastal district program enforceable policies
1) Do not duplicate state law

CS FOR I1B 191 (RES)

Proposed Program-CS for IIB 191 (UES)
» Same

o Statewide standards at 6 AAC 80 to be rewritten by July
1,2004
e Coastal district plan policies to be rewritten and submitted
to DNR for review and approval within 6 months/one
year after approval of 6 AAC 80
e Coastal district plan policies
1. Clear and concise as to the activities and persons
affected by the policies and the requirements of the
policies
2. Not susceptible to inconsistent application to different
projects or regulated persons
3. Precise, prescriptive, and enforceable language
Do not address a matter regulated or authorized by
slate or federal law, unless a matter of local concern
5. Do not arbitrarily, unreasonably or unduly restrict or
exclude a use of state concern

Page 3



Review Process « New regulations effective January 21, 2003, to
Specifics address consistency review issues

CS FOR 1B 191 (RES)

Regulations to remain in effect, with amendments to
address requirements in CS legislation
Specific consistency issues addressed:

1.

o Ul AW N

Trigger point for consistency review

Scope of review

Phasing

Elevation

Exclusion of ADEC permits and authorizations
ABC List, general permits

Page 4



Changes Incorporated in Resource Committee Substitute Offered 4/23/03

Sec. 3 adds “maintenance” of an approved district plan as eligible for funding
assistance. Requested by AMA and Coastal Districts.

Sec. 11 includes specific statutory references to what was intended as DEC’s air,
land, and water quality requirements. Requested by Prince William Sound RCAC.

Sec. 12 extends the required renewal period of district plans from five to ten years.
Requested by AMA and Coastal Districts.

Sec. 13 removes addition of term “unduly” in the type of restrictions a district plan
can impose on a use of state concern. Requested by Chairman Fate.

Sec. 14 amends AS 46.40.070 which sets out the requirement for department review
and approval of district plans. Changes the introduction from tlthe department may
approve” adistrict plan meeting the requirements of (a)(1) & (2) to “the department
shall approve” adistrict plan if the commissioner finds it meets the requirements.
Removes (a)(2)(B) as duplicative. Changes “geographic area within the coastal zone”
in ()(2)(D) to “a defined portion of a district’s coastal zone.” Changes “identified”
to “demonstrated” in (a)(2)(D)(i). Deletes the phrase “or contemplated” from
(a)(2)(D)(ii) as redundant. Requested by AMA, Coastal Districts, and AOGA.

Sec. 14. Adds “local” after usage to clarify that a matter of local concern must,
among other requirements, involve “local usage or scientific evidence.” Requested
by Chairman Fate.

Sec. 19. Changes “interested parties” to “affected parties” in list of persons from
whom DNR requests consistency review comments. Requested by Chairman Fate.

Sec. 21. Revises lead-ins to (1)(A) and (B) and revised (B) to reflect the listings of
statutes instead of the term “air, land, and water quality” in AS 46.40.040(b).

Sec. 22. Amends new subsection (k) governing the scope of a consistency reviews to
add “that are located”. New subsection (m) adds the requirement that DNR establish
in regulation the state resource agency permits and federal permits that trigger a
consistency review. Adds new subsections (n) and (o) which establishes a 90 day
deadline for completing consistency reviews. Adds new subsection (p), which
expressly states that a final consistency determination need not be held up by a DEC
or other permit excluded under AS 46.40.096(Q).

Sec. 43 adds a definition of project from 6 AAC 50.

Sec. 46(b) adds clarifying language that the former CPC’s regulations implementing
the ACMP remain in effect until DNR adopts new regulations or they are annulled
under section 45 whichever occurs first.
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April 25, 2003

Examples of District Enforceable Policies that meet the requirements of CS FOR
HB 191 / SB 143 (RESOURCES). AS 46.40.070 (a)(2)(A)-fB) (section 14)

The following are examples of district enforceable policies meeting the
requirements of proposed AS 46.40.070(a)(2)(A)-(B) (section 14). Where
applicable, the district enforceable policy would be supported by an analysis and
justification within the plan itself of how the policy meets the “matter of local
concern” test under AS 46.40.070(a)(2)(C).

These example policies are based upon existing district enforceable policies.

Some of the language has been changed to meet the test of CS for HB 191/SB 143
(RES) (section 14). These enforceable policies have been selected based upon the
current State and Federal regulatory regime and are recognized as filling areas that
are not otherwise adequately addressed. However, if the State or Federal law is
subsequently expanded to adequately address these areas, then these district
enforceable policies would have to be repealed.

Srecific Location Policies

1. Activities within the Siso: lik Spit Use Area, as designated on map A-I, shall
avoid impacts to marine mammals and to the subsistence harvest of marine
mammals.

2. The area within 1 mile of the Narrow Lake shoreline is designated as the
“Narrow Lake Recreational Use Area” as described in the Resource Inventory.
Activities located within the Narrow Lake Recreational Use Area shall maintain or
enhance the recreational value of the area.

3. Floathomes shall be recognized as an approved use of private and state
tidelands in all residential zones identified on Map 3-B where:
1) Adequate sewage treatment (marine sanitation devices) and/or tidal
flushing exists;
2) The floathome is moored in at least 15 feet of water at mean low
water;
3) The presence of a floathome will not jeopardize access to
another’s upland property; and
4) The floathome is not an obstruction to use of navigable waters.

CS FOR HB 191 / SB 143 (RESOURCES) April 25, 2003



4. All structures and foundations located adjacent to the important streams or
lakes listed in Table 2 and identified as sensitive to development shall have a fifty-
foot setback from each side of the stream or lake measured from the ordinary high
water mark. Docks, bridges, culverts and public structures whose purpose is
access to or across the stream or lake are not subject to this policy. Uses which
must be in or adjacent to the stream or lake in order to function, such as mining
activities, fish culturing, water supply intakes, and similar uses, are exempt from
the setback requirement.

5. Development on barrier islands and in the marine and estuarine waters within 3
miles of the passes of Kasegaluk Lagoon intensively used by beluga whales,
identified below, shall not interfere with subsistence use of beluga whales; shall
not cause the whales to be displaced from these passes; and shall not jeopardize
the continued use of these passes and lagoon system by beluga whales. The passes
intensively utilized by beluga whales are Kukpowruk Pass, Akunik Pass, Utukok
Pass, Icy Cape Pass, and Alokiakatat Pass (see Map 11 of the NSB Resource
Atlas).

6. Offshore drilling and other development within the area of bowhead whale
migration, identified on Map 2, during the migration seasons, described in Section
3 of the Resource Inventory, shall not interfere with subsistence activities nor
prevent the continued availability of whales for subsistence puiposes.

Generally Defined Portion of the Coastal Zone

7. Debris from offshore construction activities shall be removed to an approved
onshore disposal site before completion of construction.

8. Oil produced in offshore areas shall be transported to shore for storage, unless
it is determined that transport of the oil will have a greater potential for adverse
environmental impact than offshore storage.

9. Dredged materials disposed onshore will be contained and stabilized in order to

prevent erosion or leaching of dredged materials into fish bearing waters or the
high value wetlands identified on map 2.

CS FOR HB 191 / SB 143 (RESOURCES) April 25, 2003
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CHAPTER | INTRODUCTION

SUMMARY

The Wetlands Management Plan ofthe City and Borough of Juneau (CBJ) is designed to:

« classify wetlands based on information 'megarding environmental functions, public
preference for management, and practicable m.ematives to wetlands development;

* provide the bas . for reasoned decisions regarding protection and development of
wetlands.

e require mitigation for development impacts that is appropriate for high value and lower
value wetlands;

« increase permit predictability for wetland property owners; and

. reduce wetlands permit processing time and controversy for wetlands that are more
suitable for development.

Wetlands management is important in Juneau because a significant portion of the community’s
remaining undeveloped land is wetlands and development pressures on these wetlands can be great.
Wetlands are carefully regulated by the U.S. Army Corps of Engineers and the Environmental
Protection Agency (EPA) under authority of the federal Clean Water Act because wetlands perform
many important environmental functions. These functions include providing important habitat for
fish, birds, and animals; nurturing commercial and sport fisheries; reducing flood damage; and abating
water pollution. Wetlands can also be important sites for public recreation and scenic enjoyment.
At the same time, many wetlands are in private ownership and are often proposed as development
sites. The challenge of wetlands management is balancing wetlands' values as a productive part of
the natural environment with the public interest in using certain wetland sites for development.

To achieve the plan’s goals, the CBJ established a study area, evaluated the environmental functions
of the wetlands within it, assessed the availability of upland alternatives to wetlands development for
all ofJuneau, and surveyed public preferences for wetlands management. These three factors were
combined to produce a balanced wetlands >™n?>r-ement plan that classifies wetlands from higher value
(called Category A and B) to lower value (Category C and D), and manages development and uses
ofthose wetlands accordingly. The plan also ider”es wetlands that have potential for enhancement
of wetlands functions (Category EP). The quantiu“ve methodology developed and used by the CBJ
to classify wetlands is described in “Chapter Il, Classification Methodology.”
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The plan adopts enforceable policies that must be complied with before any development in wetlands
can occur. Most importantly, the plan includes a wetlands mitigation policy patterned after the
federal mitigation regulation implemented by the Corps of Engineers and other federal agencies. The
plan also requires use of “best management practices” to prevent impacts to wetland functions and
values. The policies ofthe plan are listed in “Chapter in, Wetland Management Policies.”

The plan has been approved by the CBJ, the State of Alaska, and the U.S. Department of Commerce
as part ofthe Alaska Coastal Management Program. The plan is the basis for General Permit 92-1,
issued under Section 404 ofthe federal Clean Water Act by the U.S. Department ofthe Army, Corps
ofEngineers, on June 30,1995. The General Permit streamlines the permitting process for the lower
value wetlands covered by this plan by allowing the CBJ Wetlands Review Board to make permit
decisions at the local level for development projects in those wetlands. The CBJ proposes to establish
a Wetlands Mitigation Bank to assist project developers in meeting the mitigation requirements of
the plan. These implementation features are described in “Chapter IV, Implementation.”

The City and Borough of Juneau has seated a nine-member citizens Wetlands Review Board to
oversee Juneau's implementation of the Juneau wetlands plan. Board members are required to have
expertise in fisheries biology, hydrology, soils, engineering or land use planning. The Board has the
responsibility for implementing the wetlands management plan and issuing permits for projects in
Category C, D and EP wetlands under the terms of the General Permit.

In addition to its management functions, the plan is an educational document that provides
information about individual wetlands in Juneau. It indicates which wetlands contribute the most to
the naf.iral environment and what they contribute. The inventory of natural functional values gives
very specific information for each wetlands area, including: water flow, salmon stream fish counts,
and bird counts. The plan provides one ofthe most complete comparative wetlands inventories for
an area of this size.

This Revised Juneau Wetlands Management Plan incorporates all aspects of the plan that were
approved by the CBJ and the State and federal governments, including changes that were made to
the Juneau Wetlands Management Plan, Concept Approved Draft (dated February 1991) during
these approval processes. This plan revision does not update the data that was used to prepare the
original plan, nor alter the assumptions or methodology that led to the original wetland classifications
that are the basis of the management scheme.

WETLANDS DEFINED

To most Juneau residents, the word "wetlands" evokes images of the extensive tidally flooded
grasslands along Egan Drive. However, the laws that regulate development in wetlands apply to
many areas that do not fit the conventional image ofwhat a wetland looks like. Laws that address
wetlands cover estuaries, streams, some forested areas, inland meadows, ponds, and artificial
wetlands.
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In 1986, the Corps of Engineers located and mapped many ofJuneau's wetlands, as they have done
in other areas of the United States. The definition used by the Corps of Engineers to identify
wetlands subject to their jurisdiction under the Clean Water Act requires the presence of the following
three features (Corps of Engineers Wetlands Delineation Manual, 1987):

1. Prevalence of plant species typically adapted for life in saturated
soils;

2. Water sufficient to flood or saturate most of the soil surface for at
least part ofthe growing season; and,

3. Soil conditions that indicate saturation (hydric soils).

This Revised Juneau Wetlands Management Plan and the Juneau Wetlands Management Plan Map
Atlas (published in May 1994; classified only those wetlands located by the Corps of Engineers in the
study area as of 1986. Many additional wetlands have been delineated by the Corps in these
intervening years, and new wetlands subject to Corps jurisdiction are continually identified. Users
of this plan should contact the CBJ Community Development Department or the Corps of Engineers
staffin Juneau for information regarding whether a specific piece of property is wetlands, and what
permitting rules apply.

CONTEXT AND HISTORY

A large proportion of the land area within the City and Borough ofJuneau is classified as wetlands
and is subject to the regulatory requirements of the federal Clean Water Act. Wetlands occupy 54
percent of the management plan study area. In the past 20 years, there have been many conflicts
between those who want to develop wetland areas, many of which are privately owned, and those
who are concerned that wetland functions and values are being impacted by development that could
be located on non-wetland properties.

The developing areas ofJuneau have been supplied with public water within the last 10 to 15 years
as a result ofa $45 million expansion of the water distribution system, the largest capital project ever
constructed by the CBJ. The water system encourages development in central corridors and prevents
sprawl into environmentally sensitive rural areas. Public interest in developing along existing roads
and infrastructure can be expected to continue and increase as Juneau's population grows. Many of
the areas that will receive development pressure are wetlands.

Man-made development in Juneau's Mendenhall Valley area has progressed in roughly the following
sequence.

1 Pre-World War 13 development consisted of several dairy farms near the mouth of
Duck Creek and Jordan Creek, some fur farms on Duck Creek that utilized the
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salmon mns for animal food, and a few commercial vegetable gardens. The A-J Mine
had constructed the Mendenhall Loop Road, which followed the same route as it does
today. A few residences were scattered along its length- The airport was built in the
1930's. Airport construction altered the mouths of Jordan and Duck Creeks.

2. World War Il brought an army camp into the Jordan Creek drainage and expanded
construction at the Juneau Airport.

3. During the post-war years and into the early 1960's several significant events
occurred:

a. Parts of the middle Jordan Creek drainage were logged or high-graded for
timber, with little control over logging slash disposal in or near the stream;

b. Portions of the Mendenhall Loop Road were widened, using alluvial material
from dredged ponds near the road; and,

c. The Duck Creek drainage, particularly near its headwaters, began to be
urbanized, with the first tract home construction occurring in 1961.

4. During the past two decades urban development in the Mendenhall Valley has
proceeded at an increased rate, particularly as a result of improved transportation and
increased state employment. The present population of the Valley is estimated to
exceed 10,000 people, an increase of 7,000 since 1967.

If future community growth is to remain an option, locations for industrial and residential
development must be found. The natural values of wetlands must be taken into account in the
planning process to satisfy existing laws and to assure that growth can progress in the most
environmentally responsible manner without degrading our quality of life.

PLANNING PROCESS

To achieve the plan's goals, Juneau established a 15 square mile wetlands study area. The study area
encompasses most of the developing areas of Juneau, including: Mendenhall Valley, Auke Bay,
Lemon Creek, and North Douglas. The study area excludes the Mendenhall State Game Refuge and
all estuaries.

Through the planning process, the CBJ evaluated all wetlands within the study area that had been
delineated by the Corps of Engineers (primarily by aerial photograph interpretation) as on986." The

1 Additional wetlands have been delineated by the Corps of Engineers within the study area since 1986.
These wetlands are not mapped, evaluated or categorized by the Juneau Wetlands Management Plan. Permitting for
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plan: (1) evaluated the environmental functions of each wetland unit, (2) assessed the availability of
practicable upland alternatives to wetlands development for all of Juneau, and (3) surveyed public
preferences for the management of the wetland units in the study area.

These three factors were then combined to produce a wetlands management plan that designates
wetlands that are more suitable for development, and those that are less suitable, in advance ofany
specific development proposal The four wetlands management categories used for this wetlands plan
are Category A, B, C and D -- ranging from the highest value wetlands that are least suitable for
development, to the lower value wetlands that are most suitable for development. The plan also
identified some possible enhancement potential (Category HP) wetlands, where wetland values can
be restored and enhanced. The classifications of the wetland units within the study area are listed in
Appendix D of this plan, and in the Juneau Wetlands Management Plan Map Atlas (May 1994).

Ninety percent of the wetlands within the study area (a total of approximately 2,600 acres) are
classified as Category A or B. Ten percent, or a total of 300 acres, are classified as Category C or
D. Six freshwater ponds were classified as Category EP, due to their enhancement potential.

A more stringent "Shoreline Corridor Rule™ classifies all wetlands within 50 feet of anadromous fish
streams and lakes as the highest value, Category A, wetland type. This rule affects 22 wetland units.
A special "Residential Road Corridor™" classifies many wetlands within 100 feet of existing roads
served by public water as lower value, Category C, wetlands.2 This less stringent designation ensures
that single family homes will be permitted to locate along existing roads and make use of existing
public utilities. This rule affects 124 residential lots within 15 wetland units.

By classifying each wetland area into one ofthe four primary management categories (Category A,
B, C or D), the plan balances people's development needs with the public and environmental benefits
that wetlands provide. These land management categories have been agreed to by the City and
Borough ofJuneau and the State and Federal government regulatory agencies. This agreement on
the management approach for each wetland will decrease permit processing tune, make permit
decisions more predictable, and ensure that potential impacts from wetlands development will be fully
evaluated and appropriately mitigated.

The Revised Juneau Wetlands Management Plan includes enforceable policies that will guide the
issuance of permits for discharge of dredged or fill material in wetlands. Most importantly, the plan
adopts a mitigation policy patterned after the federal "mitigation sequence," including requirements
for avoidance, minimization, restoration and compensation. The plan requires appropriate mitigation
for each wetland category.

development in these wetlands is administered by the Corps of Engineers under the requirements of Section 404 of the
Clean Water Act and its implenv King regulations.

*
Not all wetlands within 100 feet of existing roads and utilities are classified as Category C. In some cases,

the higher value Category A or B classification was retained due to the presence of higher environmental functions and
values at the site.
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PLAN IMPLEMENTATION

OnJune 30,1995, the Corps ofEngineers issued General Permit 92-1 for wetlands that are classified
as Category C, D, and EP in the Revised Juneau Wetlands Management Plan. The General Permit
addresses the discharge of dredged or fill material, and excavation and mechanized clearing in these
wetlands for residential, commercial, industrial, transportation and public use development projects.
A copy ofthe General Permit is included in Appendix F.

The Corps of Engineers nas authorized the CBJ Wetlands Review Board to administer the General
Permit through the permitting process outlined in this plan. The Board has the authority to issue
wetland permits locally for the discharge of dredged or fill material in these lower value and
enhancement wetlands (Category C, D and EP) for the purposes listfd in the General Permit. The
Board will issue permits in compliance with the enforceable policies of this plan and the specific and
general condition. included in the General Permit.

for the Category C, D and EP wetlands, the CBJ has become a 'one-stop' wetlands permitting
agency, greatly reducing permit processing time. No individual permit from the Corps of Engineers,
consistency determination from the Alaska Division of Governmental Coordination, nor individual
water quality certification (“401 certification”) from the Alaska Department of Environmental
Conservation, is required for development in these wetlands. However, other local, State and federal
permits may be needed for the project and it is the responsibility ofthe applicant to obtain all required
permits.

For development proposals in Category A and B wetlands, and for any wetlands that are not within
the Juneau WetLinds Management Plan study area or are not classified under the plan, a permit must
still be obtained from the Corps of Engineers. The enforceable policies of the wetlands plan will be
applied when those permit applications are reviewed by the Corps of Engineers.

The CBJ has committed to establish a Wetlands Mitigation Bank. The Bank will, in certain cases,
allow permit applicants to compensate for damage to wetlands that will result from their
development. The Mitigation Bank will allow development of certain wetlands that are generally
suitable for development with no net loss ofwetland functions and values in Juneau.
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