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S E C T I O N A L  A N A L Y S I S

G enera l  P rov is ions  -  S ec tions  1-3

S ection  1. S h o r t  Title .

T h e  A c t  i s  t h e  " A l a s k a  N a t u r a l  G a s  P r o j e c t  A c t . "

Section 2. F in d in g s  R eg ard in g  A m e n d m e n ts  To T h e  R igh t-O f-W ay  L eas in g

T h i s  s e c t i o n  s e t s  f o r t h  l e g i s l a t i v e  f i n d i n g s  r e g a r d i n g :

(1) T h e  v a r i o u s  p i p e l i n e  p r o p o s a l s ;
(2) T h e  b e n e f i t s  to  A l a s k a  f r o m  i n - s t a t e  u s e  o f  g a s  a n d  f r o m  h i r i n g  

A l a s k a n s  a n d  c o n t r a c t i n g  w i t h  A l a s k a n  b u s i n e s s e s  to  w o r k  o n  a  
p i p e l i n e ;  a n d

(3) T h e  n e e d  f o r  c o m p e t i t i o n  in  t h e  u p s t r e a m  p o r t i o n  o f  t h e  A l a s k a  g a s  
i n d u s t r y .

S ec tio n  3. F in d in g s  R e g a rd in g  A m e n d m e n ts  To T h e  A lask a  R a ilro ad  
C orp o ra t io n  Act.

T h i s  s e c t i o n  s e ' s  f o r t h  l e g i s l a t i v e  f i n d i n g s  r e g a r d i n g  t h e  a p p r o p r i a t e n e s s  o f  t h e  
A l a s k a  R a i l r o a d  C o r p o r a t i o n ' s  i s s u a n c e  o f  f i n a n c i n g  to  b e n e f i t  a n  A l a s k a  n a t u r a l  
g a s  p r o j e c t .

Act.

A lask a  L a n d  Act P rovis ions (AS 3S.05) -  Section  4

Sec tion  4. C h a n g e s  to Lease P ro v is io n s  a n d  R oyalty  R edu ctio n .

If a n  a p p l i c a n t / l e s s e e  o b t a i n s  t h e  c e r t i f i c a t e s  r e q u i r e d  b y  t h e  A S  3 8 .3 5 .2 4 0 ,  t h e n  
D N R  c o m m i s s i o n e r  m a y  n e g o t i a t e  to  m o d i f y  a n y  p r o v i s i o n  in  th e  o i l  a n d  g a s  
l e a s e  t h a t  i m p e d e s  t h e  p r o j e c t .  A d d i t i o n a l l y ,  t h e  c o m m i s s i o n e r  m a y  n e g o t i a t e  to



r e d u c e  t h e  r o y a l t y  w i t h  t h e  a p p l i c a n t .  T h e  a p p l i c a n t  m u s t  d e m o n s t r a t e  b y  c l e a r  
a n d  c o n v i n c i n g  e v i d e n c e  t h a t  t h e  p r o j e c t  w o u l d  n o t  o t h e r w i s e  b e  e c o n o m i c a l l y  
f e a s i b l e  w i t h o u t  a  r o y a l t y  r e d u c t i o n .  I f  t h e  D N R  c o m m i s s i o n e r  a g r e e s  t h a t  
c h a n g e s  to  t h e  l e a s e  o r  r o y a l t y  r e l i e f  is  a p p r o p r i a t e ,  t h e  D N R  c o m m i s s i o n e r  s h a l l  
f o r w a r d  p r o p o s e d  t e r m s  to  t h e  D O R  c o m m i s s i o n e r  f o r  i n c l u s i o n  i n  a  c o n t r a c t  
d e v e l o p e d  u n d e r  s e c t i o n  10. T h e  c o m m i s s i o n e r  m a y  r e q u e s t  n e c e s s a r y  
i n f o r m a t i o n  a n d  r e c o r d s  f r o m  t h e  a p p l i c a n t .  T h e  i n f o r m a t i o n  a n d  r e c o r d s  m u s t  
b e  k e p t  c o n f i d e n t i a l  u p o n  r e q u e s t  o f  t h e  a p p l i c a n t .  T h e  c o m m i s s i o n e r  m a y  o n l y  
n e g o t i a t e  i f  t h e  a p p l i c a n t  w a s  o b t a i n e d  a l l  t h e  c e r t i f i c a t e s  b y  J u n e  3 0 , 2 0 0 5 .

Right-of-Wav Leasing Act Provisions fAS 38.35) -  Sections 5

Section 5. Purpose of the Act, R equired  Plans and Agreements, and  Special 
Provisions for an  Approved Project

T h i s  s e c t i o n  a d d s  s e v e r a l  n e w  s e c t i o n s  to  t h e  R i g h t - o f - W a y  L e a s i n g  A c t .  F i r s t ,
A S  3 8 .3 5 .2 3 5  s e t s  f o r t h  t h e  A c t ' s  p u r p o s e s .  T h e y  a r e  to:

(1) E x p e d i t e  a  p r o j e c t  c o n s i s t e n t  w i t h  e n s u r i n g  t h a t  t h e  p e o p l e  o f  
A l a s k a  g e t  t h e  m a x i m u m  b e n e f i t s  p o s s i b l e ;

(2) E n s u r e  a c c e s s  to  t h e  p r o j e c t  b y  o i l  a n d  g a s  c o m p a n i e s  t h a t  d o  n o t  
h a v e  a n  o w n e r s h i p  i n t e r e s t  i n  t h e  p r o j e c t  a n d  to  p r o m o t e  
c o m p e t i t i o n  i n  t h e  e x p l o r a t i o n  a n d  d e v e l o p m e n t  o f  n o r t h e r n  
A l a s k a  n a t u r a l  g a s ;

(3) E n s u r e  a c c e s s  t o  t h e  s t a t e ' s  r o y a l t y  g a s  f o r  A l a s k a n s  a n d  
A l a s k a n  b u s i n e s s e s ;  a n d

(4) E n s u r e  e m p l o y m e n t  o f  A l a s k a n s  a n d  t h e  u s e  o f  A l a s k a  f i r m s  in  
c o n n e c t i o n  w i t h  t h e  p r o j e c t .

S e c o n d ,  A S  3 8 .3 5 .2 4 0  d e s c r i b e s  t h e  a c t i o n s  t h a t  a n  a p p l i c a n t  m u s t  t a k e  b e f o r e  t h e  
a p p l i c a n t  i s  e l i g i b l e  f o r  t h e  b e n e f i t s  p r o v i d e d  b y  t h e  A c t .  If  t h e  a p p l i c a n t s '  
a c t i o n s  m e t  c e r t a i n  s t a n d a r d s ,  t h e n  t h e  a p p l i c a b l e  a g e n c y  w i l l  i s s u e  a  c e r t i f i c a t e  
o f  a p p r o v a l .  T o  e x p e d i t e  t h e  p r o c e s s ,  t h e  a g e n c y  m u s t  c o n d u c t  a  h e a r i n g  a n d  a c t  
w i t h i n  9 0  d a y s  o f  r e c e i v i n g  a  r e q u e s t  f o r  a  c e r t i f i c a t e .  T h e  r e q u i r e d  a c t i o n s  a r e :

(1) T h e  a p p l i c a n t  m u s t  s u b m i t  a  p l a n  s h o w i n g  h o w  t h e  a p p l i c a n t  w i l l  u s e  
b e s t  e f f o r t s  t o  t r a i n  a n d  e m p l o y  s t a t e  r e s i d e n t s  a n d ,  w h e n e v e r  f e a s i b le ,  
w i l l  c o n t r a c t  w i t h  f i r m s  i n  t h e  s t a t e  i n  c o n n e c t i o n  w i t h  t h e  p r o j e c t ;

(2) T h e  a p p l i c a n t  m u s t  s t u d y  i n - s t a t e  d e m a n d  a n d  s u b m i t  a  p l a n  s h o w i n g  
h o w  t h e  p l a n  w i l l  m a x i m i z e  t h e  o p p o r t u n i t i e s  fo r  a c c e s s  to  s t a t e  
r o y a l t y  g a s  t r a n s p o r t e d  in  t h e  p r o je c t ;

(3) T h e  a p p l i c a n t  m u s t  s t u d y  p o t e n t i a l  g a s  r e s o u r c e s  i n  n o r t h e r n  A l a s k a  
a n d  s u b m i t  a  p l a n  s h o w i n g  h o w  t h e  a p p l i c a n t ' s  p l a n  a n d  d e s i g n  o f  t h e  
p r o j e c t  w i l l  m a x i m i z e  t h e  o p p o r t u n i t i e s  f o r  a c c e s s  to  i n i t i a l  a n d  
e x p a n s i o n  c a p a c i t y  o n  t h e  p r o j e c t ;



(4) T h e  a p p l i c a n t  m u s t  u p d a t e  t h e  d e m a n d  a n d  s u p p l y  s t u d i e s  t e n  y e a r s  
a f t e r  c o n s t r u c t i o n  o f  t h e  p r o j e c t  s t a r t s ;

(5) T h e  a p p l i c a n t  m u s t  a g r e e  to  l e a s e  s t i p u l a t i o n s  t h a t :
(a )  T h e  a p p l i c a n t  w i l l  p r o v i d e  a c c e s s  t o  t h e  s t a t e  t o  s h i p  t h e  

s t a t e ' s  r o y a l t y  g a s  f o r  u s e  w i t h i n  t h e  s t a t e  a n d  w i l l  u s e  b e s t  
e f f o r t s  to  g e t  a p p r o p r i a t e  a u t h o r i z a t i o n s  to  e f f e c t u a t e  s u c h  
s h i p m e n t s ;

(b )  T h e  a p p l i c a n t  m u s t  s e e k  e x p a n s i o n  o f  t h e  p i p e l i n e  f r o m  t h e  
a p p r o p r i a t e  f e d e r a l  a g e n c y  i f  t h e  R e g u l a t o r y  C o m m i s s i o n  o f  
A l a s k a  d e t e r m i n e s  t h a t  e x p a n s i o n  o f  t h e  p i p e l i n e  i s  i n  t h e  
b e s t  i n t e r e s t s  o f  t h e  s t a t e  a n d  t h a t  o t h e r  c r i t e r i a  a r e  m e t .

A S  3 8 .3 5 .2 4 5  p r o v i d e s  t h a t  i f  a n  a p p l i c a n t / l e s s e e  o b t a i n s  t h e  c e r t i f i c a t e s  r e q u i r e d  
b y  A S  3 8 .3 5 .2 4 0 ,  t h e n  t h e  D N R  c o m m i s s i o n e r  m a y  p h a s e  t h e  R i g h t - o f - W a y  l e a s e  
a p p l i c a t i o n  p r o c e s s .  I t  a l s o  c o n t a i n s  a  t r a n s i t i o n  p r o v i s i o n  f o r  e n t i t i e s  t h a t  h a v e  a 
p e n d i n g  a p p l i c a t i o n .

A S  3 8 .3 5 .2 5 0  p r o v i d e s  t h a t  i f  a n  a p p l i c a n t / l e s s e e  o b t a i n s  t h e  c e r t i f i c a t e s  r e q u i r e d  
b y  A S  3 8 .3 5 .2 4 0 ,  t h e n  a l l  o t h e r  a g e n c i e s  i n v o l v e d  i n  t h e  p e r m i t t i n g  o f  t h e  p r o j e c t  
m u s t  g i v e  t h e i r  f u l l  c o o p e r a t i o n  t o  t h e  D N R  c o m m i s s i o n e r .  T h e y  m u s t  d o  t h i s  
b y :

(1) A s s e m b l i n g  a n d  f u r n i s h i n g  a l l  r e q u e s t e d  i n f o r m a t i o n ;
(2) I s s u e  n e c e s s a r y  a u t h o r i z a t i o n s  a t  t h e  e a r l i e s t  p r a c t i c a b l e  d a t e ,  o n  a n  

e x p e d i t e d  b a s i s ,  a n d ,  n o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  o f  l a w ,  
w i t h  p r e c e d e n c e  o v e r  a n y  l ik e  m a t t e r ;

(3) A m e n d  a n y  a u t h o r i z a t i o n  a s  n e c e s s a r y  e x c e p t  c h a n g i n g  t h e  b a s i c  
n a t u r e  o r  g e n e r a l  r o u t e  o r  o t h e r w i s e  i m p a i r i n g  t h e  e x p e d i t i o u s  
c o n s t r u c t i o n  o f  t h e  p r o j e c t .

A S  3 8 .3 5 .2 5 5  p r o v i d e s  t h a t  d i e  g o v e r n o r  m a y  a s k  f o r  a  w a i v e r  o f  l a w  i f  a n y  
a p p l i c a b l e  p r o v i s i o n  o f  l a w  c o n s t i t u t e s  a n  o b s t a c l e  to  t h e  e x p e d i t i o u s  
c o n s t r u c t i o n  o f  t h e  p r o je c t .

A S  3 8 .3 5 .2 5 7  p r o v i d e s  t h a t  i f  a n  a p p l i c a n t / l e s s e e  h a s  o b t a i n e d  t h e  c e r t i f i c a t e s  
r e q u i r e d  b y  A S  3 8 .3 5 .2 4 0 ,  t h e n  j u d i c i a l  r e v i e w  o f  d e c i s i o n s  m a d e  o r  a  o n s  t a k e n  
u n d e r  t h e  A c t  is  l i m i t e d  to  c l a i m s  t h a t  c a n  b e  b r o u g h t  u n d e r  A S  3 8 .3 5 .2 0 0  (b )  a n d  
s u c h  c l a i m s  m u s t  b e  b r o u g h t  w i t h i n  6 0  d a y s  a f t e r  t h e  d e c i s i o n  o r  a c t .

A S  3 8 .3 5 .2 5 9  d e f i n e s  v a r i o u s  t e r m s  u s e d  t h r o u g h o u t  t h e  A c t .  I t  u s e s  a n  
e x p a n s i v e  d e f i n i t i o n  o f  t h e  p h r a s e  " A l a s k a  N o r t h  S l o p e  n a t u r a l  g a s  p r o j e c t "  to  
i n c l u d e  e i t h e r  a n  A l a s k a  H i g h w a y  r o u t e  t h r o u g h  C a n a d a  o r  a  r o u t e  to  
s o u t h c e n t r a l  A l a s k a .



Alaska Railroad C orporation Provisions (AS 42.40) -  Sec. 6 - 9

S e c t i o n  6. P o w e r s  o f  t h e  A l a s k a  R a i l r o a d .

T h i s  s e c t i o n  a m e n d s  t h e  g e n e r a l  p o w e r s  o f  t h e  A l a s k a  R a i l r o a d  C o r p o r a t i o n  to  
g i v e  i t  a u t h o r i t y  to  p r o v i d e  f i n a n c i n g  f o r  t n e  p r o j e c t  w i t h i n  a n d  o u t s i d e  t h e  s t a t e  
w h e t h e r  o r  n o t  t h e  R a i l r o a d  o w n s  t h e  p r o je c t .

Section 7. Public Purpose of Bonds.

T h is  s e c t io n  p ro v id e s  tha t  b o n d s  is su ed  by  the  R a i l ro a d  for  the  p ro je c t  a re  fo r  an  e s se n t ia l  
p u b l ic  a n d  g o v e rn m e n ta l  p u rp o se .

Section 8. Paym ent of Bonds.

T h is  se c t io n  p ro v id e s  tha t  b e fo re  is su in g  b o n d s  fo r  the p ro jec t ,  the  R a i l ro a d  m u s t  e n te r  
in to  an  a g re e m e n t  to e n s u r  - that the b o n d ’s p r in c ip a l  and  in te res t  w ill  be t im e ly  p a id ,  
r e s e rv e s  w ill  be  su f f ic ie n t  fo r  the req u ired  p a y m e n ts ,  a n d  all cos ts  re la t in g  to th e  b o n d s  
will b e  p a id  by  an en t i ty  o th e r  than  the  c o rp o ra t io n .  T h e  c o rp o ra t io n  m a y  re ta in  any  
e x c e s s  c o n s id e ra t io n

Section 9. Issuance of Bonds.

T h i s  s e c t i o n  p r o v i d e s  t h a t  i f  a n  a p p l i c a n t / l e s s e e  o b t a i n s  t h e  c e r t i f i c a t e s  r e q u i r e d  
b y  A S  3 8 .3 5 .2 4 0 ,  t h e n  t h e  R a i l r o a d  m a y  i s s u e  b o n d s  to  a n  a p p l i c a n t  to  f i n a n c e  t h e  
c o n s t r u c t i o n  o f  t h e  p r o j e c t  a n d  r e l a t e d  fa c i l i t i e s .  T h e  m a x i m u m  a m o u n t  o f  t h e  
b o n d s  i s  $ 1 8  b i l l i o n  a n d  t h e y  m a y  b e  i s s u e d  in  s e v e r a l  i s s u a n c e s .

O il  and  G a s  T a x e s  P ro v is io n s  (A S  4 3 .5 6 )  -  S e c t io n  10

Section 10. Reduction of Taxes.

A S  4 3 .5 6 .1 8 5  p r o v i d e s  t h a t  if  a n  a p p l i c a n t / l e s s e e  o b t a i n s  t h e  c e r t i f i c a t e s  r e q u i r e d  
b y  A S  3 8 .3 5 .2 4 0 ,  t h e n  t h e  D O R  c o m m i s s i o n e r  m a y  n e g o t i a t e  t o  d e v e l o p  a  
p r o p o s e d  c o n t r a c t  th a t :  (1) r e d u c e s  p r o p e r t y  t a x e s  l e v i e d  b y  t h e  s t a t e  o r  a 
m u n i c i p a l i t y ;  (2) i n c l u d e s  a n y  r o y a l t y  r e d u c t i o n  n e g o t i a t e d  b y  t h e  D N R  
c o m m i s s i o n e r  u n d e r  s e c t i o n  4 ; a n d  (3) m a k e s  o t h e r  t e r m s  a n d  c o n d i t i o n s  t h a t  a r e  
n e c e s s a r y  to  p r o t e c t  t h e  b e s t  i n t e r e s t s  o f  t h e  s t a t e .

T h e  D O R  c o m m i s s i o n e r  m a y  d e v e l o p  a p r o p o s i  . c o n t r a c t  o n l y  if:

1. T h e  c o m m i s s i o n e r  h a s  c o n s u l t e d  w i t h  a n y  a f f e c t e d
m u n i c i p a l i t y ,  p r e p a r e s  a  r e p o r t  o n  s o c i o e c o n o m i c  e f f e c t s  o f



t h e  p r o j e c t  o n  a n y  a f f e c t e d  m u n i c i p a l i t y ,  a n d  h a s  c o n s i d e r e d  
w h e t h e r  o t h e r  j u r i s d i c t i o n s  h a v e  g r a n t e d  i n c e n t i v e s ;

2. T h e  c o m m i s s i o n e r  h a s  c o n s i d e r e d  w h e t h e r  o t h e r  
j u r i s d i c t i o n s  h a v e  g r a n t e d  i n c e n t i v e s ;

3. T h e  a p p l i c a n t  d e m o n s t r a t e s  b y  c l e a r  a n d  c o n v i n c i n g  
e v i d e n c e  t h a t  t h e  p r o j e c t  w o u l d  n o t  o t h e r w i s e  b e  
e c o n o m i c a l l y  f e a s i b l e ;  a n d

4. T h e  a p p l i c a n t  h a s  a g r e e d  to  a  d a t e  c e r t a i n  to  b e g i n  
c o n s t r u c t i o n  o f  t h e  p r o j e c t ;  a n d

5 . T h e  c o m m i s s i o n e r  h a s  i n c o r p o r a t e d  a n y  a g r e e m e n t  t h a t  t h e  
D N R  c o m m i s s i o n e r  h a s  m a d e  r e g a r d i n g  r o y a l t i e s  a n d  t h e  
p r o p o s e d  c o n t r a c t  i n c l u d e s  a  m e c h a n i s m  to  p r o v i d e  t h e  s t a t e  
w i t h  g r e a t e r  r o y a l t y  a n d  t a x  r e v e n u e s  i f  t h e  p r i c e  o f  g a s  is  
h i g h e r  t h a n  e x p e c t e d .

I f  t h e  D O R  c o m m i s s i o n e r  d e v e l o p s  a  p r o p o s e d  c o n t r a c t ,  t h e  c o m m i s s i o n e r  m u s t :

1. m a k e  a  p r e l i m i n a r y  f i n d i n g  a n d  d e t e r m i n a t i o n  t h a t  t h e  
p r o p o s e d  c o n t r a c t  is  i n  t h e  l o n g - t e r m  f i s c a l  i n t e r e s t s  o f  t h e  
s t a t e ,  f u r t h e r s  t h e  p u r p o s e s  o f  t h i s  a c t ,  a n d  is  i n  t h e  s t a t e ' s  
b e s t  i n t e r e s t ;

2. g i v e  r e a s o n a b l e  p u b i c  n o t i c e ,  c o n d u c t  a  p u b l i c  h e a r i n g ,  a n d  
a l l o w  fo r  p u b l i c  c o m m e n t ;

3 . p r o v i d e  c o p i e s  o f  t h e  p r o p o s e d  c o n t r a c t ,  f i n d i n g s ,  a n d  
s u p p o r t i n g  i n f o r m a t i o n ;

4. i f  t h e  l e g i s l a t i o n  is  n o t  i n  s e s s i o n ,  o f f e r  t o  a p p e a r  b e f o r e  t h e  
L e g i s l a t i v e  B u d g e t  a n d  A u d i t  C o m m i t t e e ;

5. w i t h i n  3 0  d a y s  o f  t h e  c l o s e  o f  t h e  p u b l i c  c o m m e n t ,  p r e p a r e  a  
f i n a l  f i n d i n g  a n d  f in a l  p r o p o s e d  c o n t r a c t ;  a n d

6. t r a n s m i t  t h e  p r o p o s e d  c o n t r a c t  to  t h e  g o v e r n o r ,  w h o  m a y  
t r a n s m i t  i t  to  t h e  l e g i s l a t u r e .

T h e  g o v e r n o r  is  n o t  a u t h o r i z e d  to  e x e c u t e  t h e  c o n t r a c t  u n l e s s  t h e  l e g i s l a t u r e  
a p p r o v e s  it.
A n y  c h a l l e n g e  to  t h e  l a w  a u t h o r i z i n g  t h e  c o n t r a c t  m u s t  b e  b r o u g h t  w i t h i n  120  
d a y s  a f t e r  t h e  c o n t r a c t  w a s  e x e c u t e d .  T h e  c o m m i s s i o n e r  m a y  r e q u e s t  n e c e s s a r y  
i n f o r m a t i o n  a n d  r e c o r d s  f r o m  t h e  a p p l i c a n t .  T h e  i n f o r m a t i o n  a n d  r e c o r d s  m u s t  
b e  k e p t  c o n f i d e n t i a l  u p o n  r e q u e s t  o f  t h e  a p p l i c a n t .  T h e  c o m m i s s i o n e r  m a y  o n l y  
n e g o t i a t e  if  t h e  a p p l i c a n t  w a s  o b t a i n e d  a l l  t h e  c e r t i f i c a t e s  b y  J u n e  3 0 ,  2 0 0 5 .

A la sk a  C o as ta l  M a n a g e m e n t  P r o g ra m  Provis ion  (AS 46.40) -  S ec tion  1 1

S ection  11. P h as in g  u n d e r  the C oasta l M a n a g e m e n t  P rogram .

T h i s  s e c t i o n  p r o v i d e s  t h a t  i f  a n  a p p l i c a n t / l e s s e e  o b t a i n s  t h e  c e r t i f i c a t e s  r e q u i r e d  
b y  A S  3 8 .3 5 .2 4 0 ,  t h e n  a n y  a g e n c y  r e s p o n s i b l e  f o r  t h e  c o n s i s t e n c y  d e t e r m i n a t i o n



f o r  a  p r o j e c t  m a y  p h a s e  r e v i e w  o f  t h e  p r o je c t .  I t  a l s o  c o n t a i n s  a  t r a n s i t i o n  
p r o v i s i o n  f o r  e n t i t i e s  t h a t  h a v e  a  p e n d i n g  a p p l i c a t i o n .

Uncodified Provisions -  Sections 12 -  14 

Section 12. Limitation of Certain Actions.

T h i s  s e c t i o n  p r o v i d e s  t h a t  c o n s t i t u t i o n a l  c h a l l e n g e s  to  t h i s  A c t  m u s t  b e  b r o u g h t  
w i t h i n  60  d a y s  a f t e r  t h e  A c t ' s  e f f e c t iv e  d a t e .

Section 13. Legislative Authorization and Approval.

T h i s  s e c t i o n  p r o v i d e s  t h a t ,  b y  p a s s i n g  t h i s  A c t ,  t h e  l e g i s l a t u r e  i s  g r a n t i n g  t h e  
a p p r o v a l  r e q u i r e d  b y  A S  4 2 .4 0 .2 8 5  f o r  t h e  R a i l r o a d  to  i s s u e  b o n d s  to  t h e  p r o j e c t .

Section 14. Effective Date.

T h e  A c t  t a k e s  e f f e c t  i m m e d i a t e l y .
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I n t r o d u c t i o n

F
o r  m o s t  o f  this cen tury , one  o f  the pri­
m ary  g o a ls  o f  federal cam paign  finance 
laws has  been to restrict w ealthy interests 
from e xer ting  u n due  influence  over  the political 

p r o c e s s .  T h u s ,  in 1907, C o n g r e s s  p a s s e d  
leg is la t io n  tha t  p re v e n te d  c o rp o ra t io n s  from 
m a k in g  f inancial con tr ibu tions  o r  expenditu res  
in c o n n e c t io n  w ith  a n y  e le c t io n  fo r  federal 
office. Forty  yea rs  later, the ban w as  extended 
to labor unions, and  in the early  1970s, Congress 
p a s s e d  th e  F e d e ra l  E le c t io n  C a m p a ig n  Act 
(F E C A ), w h ich  sought, a m o n g  o th e r  things, to 
l im it  c o n t r ib u t io n s  by  " fa t  c a t ” o r  w e a l th y  
d on o rs  to  po li t ica l  parties  and  candida tes.

A lth o u g h  these  re fo rm s did not com ple te ly  
r e m o v e  the  in f lu e n c e  o f  “ b ig  m o n e y ” from  
polit ics, the re fo rm s neverthe less  en joyed  som e 
m o dest  su c ce ss  in p reven ting  the app earan ce  o f  
c o rrup tion  that a rises w hen  w ealthy  d onors  and 
po w erfu l  co rp o ra tio n s  con tr ib u te  d irectly  and 
heav ily  to po li t ica l  c am p a ig n s .  H ow ever,  in 
r e c e n t  y e a r s  th e s e  r e f o r m s  h a v e  lost th e i r  
e f f e c t iv e n e s s ,  as  w e a l th y  d o n o rs ,  in c lu d in g  
prohib ited  contributors such as corporations and 
labor un ions , h ave  e vaded  the c lear  intent o f  the 
law.

In the 1996 federal e lections, corporations, 
labor u n io n s ,  po li t ica l  parties , and  advocacy  
g ro u p s  spen t an e s tim a ted  S 135 to $  150  million 
in a dv e r t ise m e n ts  that w ere  w holly  unregulated  
by the federal g overnm en t  because, the sponsors 
o f  the a ds  c la im ed ,  they  w ere  en g a g ed  in “ issue 
a d v o c a c y "  r a th e r  than  " e x p r e s s  a d v o c a c y .” 
H o w e v e r ,  r a th e r  than  e d u c a t in g  the  p u b l ic  
b ro ad ly  a b o u t  is su es ,  the typ ica l  “ issue ad” 
m e n t io n e d  a s in g le  c a n d id a te ,  t a rg e te d  the 
seg m en t  o f  the pub lic  e lig ib le  to vote  for that 
can d id a te ,  began  to run w hen  an e lection  was 
im m in en t ,  and  e nded  a b rup tly  on E lection  Day.

T h e  f o l l o w i n g  is a n  e x a m p l e  o f  an  
adver tisem en t,  run d u r in g  the 1996 c am p a ign , 
w h i c h  th e  s p o n s o r  c l a i m e d  w a s  a n  u n ­
reg u la ted  “ issue  a d ” r a th e r  than  a r e g u la te d  
e le c t io n e e r in g  ad:

It’s ou r  land; o u r  w a te r .  A m e r ic a ’s 
env iro n m en t  m ust  be p ro tected . But 
in j u s t  18 m o n t h s ,  C o n g r e s s m a n  
G anske  has voted  12 out o f  12 t im es 
to w eaken  e nv iron m en ta l  pro tections . 
C ongressm an  G an sk e  even voted to let 
c o r p o r a t i o n s  c o n t i n u e  r e l e a s i n g  
cance r-caus ing  p o llu tan ts  in to  o u r  air. 
C ongressm an G anske  voted for the big 
corpora tions w ho  lobbied  these  bills 
and  g av e  h im  thou san d s  o f  do lla rs  in 
c o n t r ib u t io n s .  C a l l  C o n g r e s s m a n  
G a n s k e .  T e  II h i m  to  p r o t e c t  
A m e r i c a ' s  e n v i r o n m e n t .  F o r  o u r  
families. For o u r  future.

T h e  sponsors  o f  this a dv e r t isem en t  c la im  it 
is an “ issue  a d ” b ecause ,  ra the r  than u rg ing  
v i e w e r s  to  “ v o te  a g a i n s t ” o r  “ d e f e a t ” 
Congressm an G anske, the ad m erely  urges them 
to  c a l l  C o n g r e s s m a n  G a n s k e .  S u r g i c a l l y  
exc is ing  explicit  w ord s  o f  advo cacy , such  as 
“e lec t” o r  “defeat,” they c la im , converts  blatant 
e le c t io n e e r in g  in to  m e re  “ issu e  a d v o c a c y ,"  
which  is w holly  u nregu la ted  a nd  im m u n e  from  
federal d isc losure  laws.

O f  course , to the eyes  o f  the vo ting  public , 
the  abo ve  a d v e r t ise m e n t  is ind is t in gu ish ab le  
from  e le c t io n e e r in g  a d s  tha t  C o n g r e s s m a n  
G a n sk c 's  o pponen t w ou ld  run. T h is  ad and  the 
vast m a jo r i ty  o f  s o - c a l le d  “ issu e  a d s ” that 
a p p e a re d  d u r in g  the  1996 fed e ra l  e le c t io n  
s e a s o n  h a d  th e  u n m i s t a k a b l e  i n t e n t  o f  
enco u rag in g  the v ie w e r  to vote  for or against



p a r t ic u la r  c a n d id a te s .  A l th o u g h  the re  a re  no 
r e l i a b l e  e s t i m a t e s  c o n c e r n i n g  th e  d o l l a r  
a m o u n t  spen t on “ issue  a d v o c a c y ” in sta te  and  
local ra c e s ,  it is n e v e r th e le s s  c le a r  that the 
p ro b le m  is no t  l im ited  to federa l  e lec t io n s .  
T h e  p re s e n ta t io n  o f  e le c t io n e e r in g  a d s  u n d e r  
the  g u is e  o f  “ issu e  a d v o c a c y ” has  g iv en  rise  
to  a  s e p a r a t e  p a r a l l e l  t r a c k  o f  w h o l l y  
u n r e g u la t e d  e le c t io n e e r in g ,  a  d e v e lo p m e n t  
that th re a te n s  to m a k e  a m o c k e ry  o f  the entire

sc h e m e  o f  federal and  s ta te  c a m p a ig n  f in a n ce  
reg u la t io n .

T h is  p a p e r  r e v ie w s  the  h is to ry  o f  the  r ise  
o f  “ issu e  a d v o c a c y ,”  d e s c r ib e s  the  c u r re n t  
legal la n d sc a p e ,  a n d  e x p la in s  s o m e  o f  the  
lea d in g  re g u la to ry  a p p r o a c h e s  for d e f in in g  
“e x p re s s  a d v o c a c y ” a n d  “ issu e  a d v o c a c y ” in 
a  m o r e  r e a l i s t i c  a n d  c o n s t i t u t i o n a l l y -  
p c rm is s ib le  m a n n e r .  □



/ / Issue Advocacy" and "Express Advocacy 
The Paradigm Cases

/ /

T
he p h ra s e  “ issu e  a d v o c a c y ,”  like the 
phrase  “express  advo cacy ,” appears  n o ­
w h e re  in the  s ta tu te s  that c o m p r is e  
federa l  c a m p a ig n  f in a n ce  law. R a ther ,  the 

c oncep ts  w ere  c rea ted  by the S u p re m e  C ourt  in 
B u ckley  v. V a leo , 4 2 4  U.S. I (1976), which held 
tha t  p o l i t ic a l  a d v e r t i s e m e n ts  tha t  e x p re ss ly  
a d v o ca te  the e lec t ion  or defeat  o f  a  candida te  
are  su b jec t  to  federal regulation , hut political 
adv e r t isem en ts  that m ere ly  relate to political 
i s s u e s  ( w i th o u t  e x p r e s s l y  a d v o c a t i n g  the  
election o r  d efea t  o f  a  candidate) a re  not subject 
to regu la tion .

R e ly in g  o n  the  B u c k le y  d e c is io n ,  so m e  
low er federal court  dec is ions  have adopted  a 
v e ry  n a r ro w ,  b r ig h t - l in e  test — the “ m a g ic  
w o rd s” test. U n d e r  the “m ag ic  w o rd s” test, 
regard less  o f  the intent o f  the sp eake r  o r  the 
effect o f  the  a d v e r t isem en t  on the listener, an 
adv e r t isem en t  that fails to use "magic w o rd s” 
such  as “e lect ,” “defeat,”  “support,”  “reject”  (or 
nearly identical sy no n ym s)  is considered  “ issue 
a d v o c a c y "  r a th e r  than  " e x p re s s  a d v o c a c y ."  
H o w e v e r ,  the p ro p e r  legal test  fo r  d e f in in g  
" e x p r e s s  a d v o c a c y "  a n d  “ issu e  a d v o c a c y ” 
rem ains  a ho tly  con tes ted  legal issue. Before 
that issue  can  he addressed , it is necessary  to 
u nders tand  w h a t  it is the law is a ttem pting  to 
d if fe ren t ia te  b e tw e en  when it uses  the term s 
" issue  a d v o c a c y "  and  "ex p ress  adv o c ac y .”

T h e  p a r a d i g m s  a r e  r e l a t i v e l y  e a s y  to 
d esc r ib e .  A p a ra d ig m a t ic  " is su e  a d v o c a c y ” 
advertisem ent: ( I ) addresses an issue o f  national 
o r  local polit ical  im portance , (2) d iscusses  only 
the  i s su e  a n d  not the  a c t io n s  o f  p a r t ic u la r  
political ac to rs  in regard  to that issue, and  (3) is 
broadcast at a t im e when legislative or executive 
a c t i o n  o n  th e  i s s u e  m a y  h e  p e n d i n g  o r  
c o n tem p la ted ,  but no  e lection  is im m inent.

R ecent exam p les  o f  the “ issue a d v o c ac y "  
parad igm  arc advertisem en ts  that labor unions 
ran  in l a te  1 99 3 , w h e n  th e  S e n a t e  w a s  
cons idering  ratification o f  the North  A m erican  
Free T rade  A g reem en t  (N A F T A ):

In W a sh in g to n ,  big c o rp o ra t io n s  and  
l o b b y i s t s  a r e  s p e n d i n g  m i l l i o n s  
m a k i n g  f a l s e  c l a i m s  a b o u t  t h e  
N A F T A  t r a d e  d e a l .  B u t  a c r o s s  
A m e r ic a ,  p e o p le  g o in g  to fac to r ies ,  
to fa rm s ,  to o f f ic e s  k n o w  it m e a n s  
j o b s  g o i n g  s o u t h .  E c o n o m i s t s  
w h o ’ve s tu d ie d  j o b  loss  say  w e ’ ll 
lose u p  to 5 0 0 ,0 0 0  j o b s  to N A F T A . 
A m e r ic a n s  w an t  to e x p a n d  trad e ,  bu t  
n o t  by  t r a d i n g  a w a y  t h e i r  j o b s .  
N A F T A : I t ’s a  bad deal for A m e r ic a ,  
a n d  A m e r ic a n s  k n o w  it.

W hen  these  a n t i -N A F T A  a d v e r t i se m e n ts  
were broadcast ,  there w as no  national e lec t ion  
p e n d in g ,  a n d  the  p r im a r y  p u r p o s e  o f  the  
a d v e r t i s e m e n t s  w a s  to  s w a y  p u b l i c  a n d  
C ongress ional  opin ion  on this im portan t  pub lic  
policy choice .

Similarly, in late 1993 and early  1994, when 
P re s id e n t  C lin to n  p ro p o s e d  c o m p r e h e n s iv e  
n a t i o n a l  h e a l t h  c a r e  r e f o r m ,  th e  H e a l t h  
Insurance A ssocia tion  o f  A m er ica  ran a series 
o f  p a ra d ig m atic  " is sue  a d v o c a c y "  rad io  and 
television spots. T h e  adv er tisem en ts  featured 
an  o rd in a ry  A m e r ic a n  c o u p le  --  H a r ry  and  
L o u is e  -- d i s c u s r i n g  th e i r  fea rs  a b o u t  the  
p roposed  health  care  refo rm  package . A ga in , 
there w ere  no national e lec t ions pen d ing , and  
the advertisements were intended to sw ay public  
opinion against health care reform and convince  
C o n g ress  to reject the P res id en t’s health  care  
initiatives.
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A p a r a d i g m a t i c  “ e x p r e s s  a d v o c a c y ” 
a d v e r t i s e m e n t :  ( I )  n a m e s  o n e  o r  m o r e  
in d iv id u a l  c a n d id a te s  fo r  p u b l ic  o f f ic e ,  (2) 
a ttr ibu tes  one  o r  m o re  actions  or beliefs to the 
cand ida te , (3) app ears  in c lose  p rox im ity  to an 
e lection , and  (4) exp lic i t ly  urges the v iew er to 
vote e i th e r  for o r  aga ins t  the cand ida te . T he  
f o l lo w in g  a d v e r t i s e m e n t  is an  e x a m p le  o f  
“exp ress  a d v o c a c y ” :

S e n a to r  S m i th  is s ta n d in g  in the  w ay  
o f  re fo rm . V o t in g  a g a in s t  c u rb s  on  
f r i v o l o u s  l a w s u i t s  th a t  c o s t  j o b s .  
W h a t ’s w o rse ,  S e n a to r  S m i th ’s m ade  
a c a r e e r  o f  p u t t i n g  th e  r i g h t s  o f  
c r i m i n a l s  a h e a d  o f  th e  r i g h t s  o f  
v ic t im s .  V o t in g  to d e n y  e m p lo y e r s  
the r igh t  to  k ee p  c o n v ic ted  fe lons  out 
o f  th e  w o r k p la c e .  T h a t ’s w r o n g ,  
t h a t ’s l i b e r a l ,  b u t  t h a t ’s S e n a t o r  
S m i th .  O n  T u e s d a y ,  v o le  a g a in s t  
S e n a to r  S m ith .

T he  m ajority  o f  political advertisem ents  that 
appear  during  an electoral season fall in between 
these pa rad ig m s. T h e  dec is ion  to c lassify  an 
adv e r t isem en t  as e ith er  “express  a dv o cacy "  o r  
“ i s su e  a d v o c a c y ” h a s  e n o r m o u s  p ra c t i c a l

im plica t ions. I f  the co m m u n ica t io n  is d ee m e d  
to  be  “ e x p r e s s  a d v o c a c y , ”  t h e n  t h r e e  
consequences follow under  federal e lection  law. 
First, the com m unica tion  is subject to disclosure  
rules. F E C A  requires  tha t  sp eak e rs  engag ing  
in “exp ress  a d v o c ac y "  d isc lose  the so u rc es  o f  
their m oney  and the nature o f  their expenditures. 
Second , the com m u n ica tion  is sub jec t  to source 
restr ic tions. F E C A  bars certa in  sp eak e rs ,  such 
as c o rp o r a t io n s  a n d  u n io n s ,  f ro m  s p e n d in g  
m oney  to engage  in “express a dv ocacy .” Third , 
the co m m u n ica tio n  is subject to fund-ra is ing  
restric tions. FE C A  limits not on ly  the sources  
from which speakers m ay raise their m on ey , but 
a lso  the s ize o f  con tr ibu tions  they m a y  receive.

If, how ever, the com m u n ica tio n  is deem ed  
to he “ issue advocacy ,"  then the com m unica tion  
is not, and  indeed can no t  cons ti tu t io n a lly  be, 
s u b j e c t  to  r e g u l a t i o n ,  i n c l u d i n g  s o u r c e  
restrictions, fund-ra is ing  restric tions, o r  even  
public  d isclosure. T hus ,  it is v ita lly  im portan t  
that c am paign  finance law be able  to d is tinguish 
in te lligently  betw een “ issue a d v o c ac y ,” w h ich  
is intended to educate  the public  about important 
public  issues, and  “express  ad v o c ac y ,” which  
is intended to persuade  a vo te r  to su p po rt  o r  
defeat a part icu la r  cand ida te  at the po lls .  □



The Supreme Court Invents "Issue Advocacy"

I
n 1974, on the heels o f  P resident N ix o n ’s 
r e s ig n a t io n  a n d  p u b l ic  h e a r in g s  011 the 
W a te r g a t e  s c a n d a l s ,  C o n g r e s s  b u i l t  011 
re fo rm s begun  initially  in 1971, and  enacted  

F E C A  -- a  c o m p re h e n s iv e  se t  o f  c a m p a ig n  
reform s that es tablished: ( I ) con tr ibu tion  limits 
for d onations  to polit ic ians and  political parlies;
(2) e x p e n d itu re  limits that app lied  to p r iva te  
p a r t ie s ,  p o l i t ic a l  p a r t ie s ,  and  th o se  s e e k in g  
p u b l ic  o f f ic e ;  (3) d is c lo s u re  ru le s  fo r  bo th  
con tr ib u t io n s  and  expend itu res ;  and  (4) public 
f in a n c in g  o f  p re s id e n t ia l  e le c t io n s .  T h e s e  
reform s, w h ich  w ere  set to  g o  into e ffect with 
the u p c o m in g  1975-76  e le c t io n  c y c le ,  w ere  
im m edia te ly  cha lleng ed  in the courts.

T h e  S u p r e m e  C o u r t  r e v i e w e d  the  
constitutionality o f  FECA in Buckley v. Valeo , 424 
U.S. I (1976). In general, the Court upheld the 
d is c lo su re  ru le s  a n d  the pub lic  f in a n c in g  o f  
presidential elections. However, on the issue o f  
l im i t s  011 c a m p a i g n  c o n t r ib u t io n s  a n d  
expenditures, the Court issued a split decision. The 
C o u rt  u p h e ld  the  l im its  011 c o n t r ib u t io n s  as 
necessary to further the governm ent’s compelling 
interest in avoid ing  corruption or the appearance 
o f  corruption. However, the Court struck down 
the  l im i t s  011 e x p e n d i t u r e s  a s  v io l a t i n g  a 
c a n d id a te ’s First  A m e n d m e n t  r igh ts  w ithout 
serving a com pelling governm ent interest.

F E C A  a t t e m p t e d  to  r e g u l a t e  not o n ly  
c a n d id a te  a n d  p ar ty  e x p e n d i tu r e s ,  but a lso  
e x p en d itu res  by private  parlies. O ne  section  o f  
F E C A  im p o sed  a $ 1,000  limit on expend itu res  
“ re la t iv e  to a  c le a r ly  ide n t i f ie d  c a n d id a te . ’’ 
A n o th e r  sec t ion  o f  F E C A  im posed  reporting  
r e q u i r e m e n t s  f o r  p e r s o n s  w h o  m a k e  
independen t expen d itu res  o f  o v e r  S100  “ for the 
p urpose  o f  in f lu enc in g ’’ a federal e lection . T he  
C o u r t  in  B u c k le y  c o n c l u d e d  th a t  t h e s e

regulations p resen ted  potential p ro b lem s  both 
o f  vagueness  and  overb read th .

U n d e r  F i r s t  A m e n d m e n t  “ v o i d  fo r  
v a g u e n e s s ” j u r i s p r u d e n c e ,  the  g o v e r n m e n t  
can n o t  pun ish  so m eo n e  w ith o u t  p ro v id in g  a 
sufficiently  precise, descrip tion  o f  w hat conduct  
is legal and what is illegal. A vague o r  imprecise 
definition o f  “express  a d v o c ac y ” m ight serve  
to “chill” som e political speakers w ho, a lthough 
they desire  to engage  in d iscu ss io n s  o f  political 
issues, m ay  be afraid that their  speech  cou ld  be 
c o n s t r u e d  as e le c t io n e e r in g .  T h e  C o u r t  in 
B uckley  found that the FECA regulations, which 
app lied  to expend itu res  “ relative to a  c learly  
identified cand ida te” and “ for  the p u rp o se  o f  
influencing  an e lec t ion” w ere  not suffic iently  
precise  to provide  the certa in ty  necessa ry  for 
those u  ishing to engage  in polit ical  speech .

S im ila i ly , the overb read th  doc tr ine  in First 
A m en d m en t  ju r isp ru den ce  is c o n cern ed  w ith  a 
regu lation  that, h o w e v e r  p rec ise , sw e ep s  too 
broadly  and reaches con s ti tu t iona lly  pro tected  
speech . In B u ck ley , the C ourt w as  c on cern ed  
that a regulation that app lies  to any  exp end itu re  
that is done  “ for the purpose  o f  in f lu en c ing "  a 
federal e lec tion  o r  that is “ re lative  to a c learly  
identified candidate” could e nco m p ass  not only 
direct e lec t ioneering , but a lso  p ro tected  speech  
011 issues o f  public and political importance. For 
e x a m p le ,  the  H a rry  a n d  L o u ise  h ea l th  ca re  
a d v e r t i s e m e n ts ,  w h ich  w ere  in te n d e d  to  be 
" i s s u e  a d v o c a c y "  c o m m u n i c a t i o n s ,  m ig h t  
n e v e r th e le s s  h ave  the e f fe c t  o f  in f lu e n c in g  
v iew ers  to o p p o se  D e m o c ra ts  in g en e ra l  o r  
President C lin ton  in particular. If the FEC A  
r e g u l a t i o n s  w e re  i n t e r p r e t e d  to  r e a c h  all 
exp en d itu res  that m ere ly  m en tio n  a  political 
cand ida te  o r  could  influence  the o u tc o m e  o f  a 
federal e lec t io n ,  the  s w e e p  w o u ld  be b ro ad  
indeed.



In o r d e r  to a v o id  th e se  v a g u e n e s s  and  
overb read th  p rob lem s , the C ourt  held  that the 
g o v e rn m e n t ’s regu la to ry  p o w e r  u n d er  FE C A  
w ould  be con s tru ed  to reach  only  funds used 
for c o m m u n ic a t io n s  that “express ly  adv o ca te"  
the e le c t io n  o r  d e fe a t  o f  a c learly  identif ied  
candida te . T hus ,  it w as the S u p rem e  C ourt, and 
not the C o ng ress ,  that inven ted  the dis tinction 
b e tw een  “ e x p re ss  a d v o c a c y ,”  w hich  m ay  be 
regu la ted , and  “ issue a dv o c ac y ,”  w hich  cannot 
be re g u la te d .  A l th o u g h  the w o rd s  “express  
a d v o c a c y ” a n d  “ i s s u e  a d v o c a c y "  a p p e a r  
now here  in the statutory language, they are now  
a n  i m p o r t a n t  p a r t  o f  th e  s t a t u t o r y  a n d  
cons ti tu t iona l  federal e lec t ion  law fram ew ork.

The "Magic Words" Test
In ail im p o r ta n t  fo o tn o te  in the B u ck ley  

o p in io n ,  the  S u p re m e  C o u r t  p ro v id e d  so m e  
g u i d a n c e  on  h o w  to  d e c id e  w h e th e r  a 
com m unication  is “express advocacy” or “ issue 
advocacy.”  The Court slated that its construction 
o f  FE C A  would limit the reach o f  the statute “ to 
c o m m u n ica t io n s  con ta in ing  express  words o f  
advocacy o f  e lection or defeat, such as ‘vote lor,’ 
‘elect,’ ‘support,’ ‘cast your ballot for,’ ‘Smith for 
C ongress ,’ ‘vote against.’ ‘defeat,’ ‘reject.’” It is 
this footnote from B uckley  that has led som e to 
conclude that the Suprem e Court has adopted a 
“ m agic w ords”  test for distinguishing between 
“express advocacy” and “ issue advocacy.” Under 
the “ m ag ic  w o rd s ” a p p ro a ch ,  un less  a c o m ­
munication contains one o f  the words listed by 
the S u p rem e C ourt  in this footnote, or  a near­
perfect synonym , the com m unica tion  is “ issue 
advocacy,” regardless o f  the intent o f  the speaker 
or the likely reaction o f  any reasonable listener.

P ro p o n en ts  o f  the “ m ag ic  w o rd s” approach  
i n t e r p r e t  it s t r i c t l y .  T h u s ,  th e  f o l l o w i n g  
a d ve r t isem en t,  e ven  if  a ired  w ith in  days  o f  an 
e lection, w ou ld  be  considered  “ issue adv ocacy ” 
by strict cons truc tion is ts :

C o n g r e s s w o m a n  S m i t h  v o t e d  to  
increase incom e taxes, sales taxes and 
capital gains  taxes by o v e r  a  b illion 
dollars . T h e n  she voted  aga ins t  the 
largest p roperty  tax cut in history . Is 
she: (a) a liberal, (h) a  big spender, (c) 
ou t  o f  touch, o r ( d )  all o f  the abov e?  If  
you said “ (d) all o f  the abo v e ,”  y o u ’ve 
m ade  the right call. M ake ano ther right 
call to C o n g ressw o m a n  Sm ith . She  
never m et a tax she  d id n ’t hike.

B ecause  the lag line on the ad says  “ca ll” 
C o n g re s s w o m a n  S m ith  ra th e r  than  " d e f e a t” 
C on g ressw o m an  Sm ith , it w ould  be d ee m e d  an 
“ i s su e  a d ” u n d e r  the  s t r ic t  “ m a g ic  w o r d s ” 
approach . If  adopted  by the courts , the “ m agic  
w o rds” approach , with its narrow  and  w ooden  
defin it ion  o f  “express  a d v o c ac y ” w ou ld  create  
a potentially  m ass ive  loophole  in the c am pa ig n  
finance laws that w ould  a llow  a dv ocacy  g roups 
a n d  p r o h ib i t e d  d o n o r s  to s p e n d  u n l im i t e d  
r e s o u r c e s  o n  u n r e g u l a t e d  e l e c t i o n e e r i n g  
advertisem en ts  like the one c ited  above.

The Appellate Courts Disagree 
About l-fow To Define "Express 
Advocacy"

T he S u prem e  Court has on ly  o n ce  app lied  
the “ express  a dv o cacy ” test to a concre te  set o f  
fac ts , a n d  that case , F E C  v. M a s s a c h u s e t ts  
C itizen s J a r  Life, Inc., 479  U.S. 238 (1980), has 
aspec ts  that both support and  u n d e rm in e  the 
“ m a g i c  w o r d s ” a p p r o a c h .  In th a t  c a s e ,  
M assachu se tts  C it izens  for Life, a nonpro fi t  
c o rp o ra t io n ,  p u b l i sh e d  a “ S p e c ia l  E le c t io n  
Edition" o f  its newsletter which urged its readers 
to “ v o te  p ro - l i f e "  in an  u p c o m in g  p r im a ry  
e lect ion , listed every  cand ida te  for state  and 
federal office, and  identified each  c a n d id a te ’s 
v ie w  on  p r o - l i f e  i s s u e s ,  t o g e t h e r  w i th  a 
d isc la im er  staling that the n ew sle t te r  did not 
endorse  any  particu la r  cand ida te .



T h e  S u p re m e  C ourt held that, despite  the 
d is c la im e r ,  the  p ro - life  n ew sle t te r  con ta ined  
“e x p r e s s  a d v o c a c y .” T h e  C o u r t  b eg a n  its 
ana lys is  by return ing  to B u ckley, a nd  reiterating 
that a f in d ing  o f  “express  ad v o c ac y ” depends  
upon the u se  o f  language  such  as “ vole for,”  
“elect,”  o r  “ support.”  H ow ever, despite  the fact 
that the new sle tter  used the explicit phrase “ vote 
p ro -life ,”  the C ou rt  d b '  io l  limit its ana lys is  to 
the m ere  p resen c e  < ace  o f  these “ m agic  
w o r d s . ”  R a t h e r  >urt e x a m i n e d  the
n ew sle t te r  as  a wi 1 Kj * rested its decis ion  on
the “essen tia l  n a tir  the m essage  and  what
it c o n v e y e d  “ in e f lec t ."  T hus ,  M a ssa ch u se tts  
C itizen s  f o r  L ife  can be read  as supporting  a 
lest for “ex p ress  a d v o c ac y ” that looks beyond 
the m ere  p resen ce  o r  absen ce  o f  “ m agic  w ords” 
and  c o n s id e rs  the con tex t  and  true  intent o f  a 
c o m m u n ica t io n .

B e c a u s e  th e  S u p r e m e  C o u r t  lias n o t  
d e f i n i t i v e l y  s e t t l e d  th e  i s s u e  o f  h o w  to 
d i f f e r e n t i a t e  b e t w e e n  a d v e r t i s e m e n t s  th a t  
cons ti tu te  “ issue a dv o cacy "  and  advertisem ents 
that constitu te  “express advocacy ,"  the issue has 
been left to the low er federal courts. T h e  federal 
c o u r t s  o f  a p p e a l s  h a v e  s p l i t  in t h e i r  
in te rp re ta tion  o f  “ issue  a dv o c ac y .”

O n e  o f  the earlies t  dec is ions  in this area is 
F E C  v. F u rg a tc h . 807 F.2d 857 (9th Cir. 1987). 
In that c ase  a private  c itizen, H arvey  Furga leh , 
placed a  full page advertisem ent in the N ew  York 
T im es  and  the B oston  G lo b e  that was critical o f  
P res iden t  C ar te r  d u r ing  the w eek  p reced ing  the 
1980  e lec tion . F u rg a tch ’s advertisem ent stated 
that P re s id e n t  C a r te r  w as  “c u l t iv a l[ in g ]  the 
fears, not the hopes , o f  the vo ting  pub lic ,” and 
" d eg ra d in g  the e lectoral p rocess and  lessening 
th e  p r e s t i g e  o f  th e  o f f i c e . "  F u r g a t c h ’s 
a d v e r t i s e m e n t  a c c u s e d  P re s id e n t  C a r te r  o f  
try ing  “ to buy  entire  cities, the steel industry, 
the a u to  indus try , and  o thers  with public  funds" 
d u r in g  the  e le c t io n  c a m p a ig n .  F ina lly ,  the 
a dve r t isem en t  w arned  that “ fi]f  he succeeds the

coun try  will be bu rd en ed  with  four m ore  years 
o f  incoherencies , ineptness and  illusion, as  he 
lea ve s  a leg ac y  o f  lo w - le v e l  c a m p a ig n in g .  
D O N ’T  L E T  H IM  D O  IT .”

T he  F E C  sued  F urga leh  for, a m o n g  o ther  
things, failing to report his expenditu res  on these 
n ew sp ap e r  a dvertisem en ts .  T h e  U nited  S tates  
Court o f  A ppea ls  fo r  the N inth  Circuit  held that, 
even  though F u rg a tc h ’s a dv e r t isem en ts  d id  not 
use any  o f  the “ m ag ic  w o rd s” listed in B u ckley, 
they icverlheless expressly  advocated  the defeat 
o f  P k  s iden t  C arter ,  and  thus had  to b e  reported  
to the F E C  as ind ependen t exp end itu res .

A ccording  to the apoellate court, the “magic 
words”  test urged by Furgaleh would preserve the 
First Am endm ent interest in unfettered expression 
o n ly  at the  e x p e n s e  o f  e v i s c e ra t in g  F E C A .  
Nominally independent campaign spenders could 
too easily c ircum vent the Act by simply avoiding 
certain key words while conveying a m essage that 
is unmistakably an electioneering message. T h e  
C ourt  held that a co m m u n ica tio n  is “express  
advocacy” when the com m unication , when read 
as a whole and with limited reference to external 
events, is reasonably susceptible to interpretation 
only as an exhortation to vote for or against a 
specific candidate.

D esp ite  this im po rtan t  ear ly  ru l ing  by the 
United  States C ourt o f  A p p ea ls  for the N inth  
Circuit, the recent trend am o n g  federal appellate  
courts  has been to adop t the “ m ag ic  w o rd s” 
approach for “express adv o cacy ."  For exam ple , 
in F E C  v. C h ristia n  A c tio n  N e tw o rk , Inc., I 10
F.3d 1049 (dlh Cir. 1997), the F E C  b ro u g h t  an 
enfo rcem en t action against the Christian  A ction  
N e t w o r k ,  a l l e g i n g  t h a t  t h e  f o l l o w i n g  
advertisem en t, w hich  w as a ired  in the w eeks 
leading up to the N o v e m b er  3, 1992 presidential 
e lec t io n , s h o u ld  not h av e  b een  fu n d ed  w ith  
corporate  m oney  because  it expressly  advocated  
the  d e fe a t  o f  P r e s id e n t  C l in to n  a n d  V ic e -  
President Gore:



B il l  C l i n t o n ’s v i s io n  fo r  A m e r i c a  
inc ludes  j o b  q uo tas  for hom osexuals , 
g iving hom osexuals  special civil rights, 
a l lo w in g  h o m o s e x u a ls  in the a rm ed  
forces. AI G ore  supports  hom osexual  
c o u p l e s ’ a d o p t i n g  c h i l d r e n  a n d  
b eco m in g  foster  parents . Is this your 
vision for a better  A m erica?  For  m ore  
i n f o r m a t i o n  on  t r a d i t i o n a l  f a m i ly  
v a lu es ,  c o n tac t  the C h ris t ian  A ction  
N etw ork .

D espite  the obvious intent o f  this television 
com m ercial ,  the United S tates Court o f  A ppeals  
for the Fourth  Circuit, in very s trong  language, 
c rit ic ized  the F E C ’s position that the ad, w hich  
failed to use “ m agic  w o rds” such as “d efea t”  o r 
“ vole aga ins t,” w as expressly  adv o ca t in g  the 
defeat  o f  C lin ton  and G ore, T he  cou r t  found 
that the S u p rem e  C ourt  had lim ited  the F E C ’s 
r e g u l a t o r y  a u t h o r i t y  to  c o m m u n i c a t i o n s  
c o n ta in in g  exp lic i t  w o rd s  u rg ing  e lec t ion  o r  
defeat o f  candida tes. □



The Real World Practices

C
o rp o r a t io n s ,  la b o r  u n io n s ,  p o l i t ic a l  
p a r t i e s ,  a n d  a d v o c a c y  g r o u p s  h a v e  
s e i z e d  u p o n  th e  “ m a g i c  w o r d s ” 
a p p ro a c h  a d o p ted  by so m e  c o u r ts  and  have  

en g a g ed  in m ulti-m illion  d o lla r  e lec t ioneering  
cam p a ign s  under  the gu ise  o f  “ issue advocacy .” 
A recen t report  by the A n n e n b e rg  Public  Policy 
C e n t e r  a t  th e  U n iv e r s i ty  o f  P e  ' s y l v a n i a  
ex am ined  the " issue  a dv ocacy” expend itu res  o f  
27 o rg an iza tion s  in the 19 95-96  e lection  cycle  
(g rou ps  such  as the A F L -C IO , the N R A , the 
N E A , and the S ierra  C lu b )  and found that these 
27 o rgan iza tion s  a lone spent an es tim a ted  $135 
m i l l io n  to $ 1 5 0  m il l io n  in e le c t io n - re la te d  
advertis ing . T h is  w as at a t im e w h en  all federal 
c a n d id a te s  fo r  o f f ic e  c o m b in e d  (P re s id e n t ,  
Senate , a nd  H o u se  o f  R epresen ta tives)  spent an 
e s tim a ted  $ 4 0 0  million on advertis ing . Indeed, 
in so m e  races , " issue  a d v o c a c y ” sp end ing  by 
in te re s te d  g ro u p s  e x c e e d e d  the  a d v e r t i s in g  
exp en d itu res  o f  the cand ida tes  them selves . As 
the  A n n e n b e r g  C e n te r  n o te d ,  th is  level o f  
sp end in g  by  unregula ted  g roups  is "u n p re ce ­
den ted , and  rep resen ts  an im portan t  change  in 
the culture  o f  c am p a ig n s .”

T h e  " i s s u e  a d v o c a c y ”  a d v e r t i s e m e n t s  
spo n so red  by these o rg an iza tio n s  are virtually 
in d i s t in g u i s h a b le  f ro m  the  c a m p a ig n  c o m ­
m e r c i a l s  p u t  o u t  by  th e  c a n d i d a t e s .  F o r  
e x a m p le ,  d u r in g  the  1996 e le c t io n  se a so n .  
C itizens for the Republic  Education  Fund, a tax- 
e x e m p t  o rgan iza tion  founded  by Lyn N ofziger  
on Ju n e  20, 1996, spent hun d reds  o f  thousands 
o f  do llars  on " issue  ads” that w ere  intended to 
help  R ep ub lican  Senate  cand ida tes . C itizens 
fo r  the  R e p u b l ic  E d u c a t io n  F u n d  a ired  the 
f o l l o w i n g  t e l e v i s i o n  c o m m e r c i a l  a g a in s t  
A rkansas  D em ocratic  Senate  candidate  W inston 
Bryant:

S e n a te  c a n d id a te  W in s to n  B r y a n t ’s 
b udget  as A tto rney  G enera l  inc reased  
7 1 % . B ry a n t  h a s  t a k e n  t a x p a y e r  
funded  ju n k e ts  to the V irg in  Islands, 
A laska , and A rizona. A n d  spen t about 
$ 1 0 0 ,0 0 0  on  n e w  f u r n i t u r e .  U n ­
fo r tu n a te ly ,  a s  th e  s t a t e ’s to p  law  
e n f o r c e m e n t  o f f i c i a l ,  h e ’s n e v e r  
o p p o sed  the paro le  o f  any  c on v ic ted  
c rim inal ,  even  rapists and  m urderers .
A nd  a lm os t  4 ,00 0  A rk an sas  p risoners  
h a v e  b e e n  se n t  b a c k  to  p r i s o n  fo r  
c r im es  com m it ted  w h ile  they w ere  out 
on paro le . W ins ton  Bryant: g o v e rn ­
m ent w aste , polit ical  ju n k e ts ,  soft on 
crim e. [Superim posed :  Call W ins to n  
Bryant and  leli h im  to g iv e  the m o n ey  
back.]

B ecause  the ad u rges  the v ie w e r  to “ call 
W inston  B ryan t,”  ra ther  than vo le  a ga in s t  h im , 
the C it izens  for the R epub lic  E du ca t ion  F u nd  
c o n s id e re d  this an issu e  a d v e r t i s e m e n t ,  no t  
s u b j e c t  to  fe d e ra l  r e g u l a t i o n ,  r a t h e r  th a n  
"ex p ress  a dv o c ac y ,” w h ich  w ou ld  h av e  been 
sub jec t  to spen d in g  lim its and  d isc losure .

S i m i l a r l y ,  t h e  D e m o c r a t i c  N a t i o n a l  
C o m m it te e  in 1996 ran  an a d v e r t i s e m e n t  in 
w h ich  the a nn o u n c e r  stales:

P ro te c t  f a m i l i e s .  F o r  m i l l i o n s  o f  
w o rk in g  fam ilies . P re s id en t  C lin to n  
cut taxes. T h e  D o le /G ing r ich  budget  
tried to raise taxes on  e igh t  m illion .
T h e  D ole /G ing r ich  budget  w o u ld ’ve 
s la s h e d  M e d ic a re  $ 2 7 0  b il l io n ,  cut 
co llege  scho la rsh ips .  T h e  P res iden t  
d e f e n d e d  o u r  v a l u e s ,  p r o t e c t e d  
M edicare. Anti now  a tax cut o f  $ 1,500
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a y ea r  lo r  the first two years ol'eollege, 
m ost c o m m u n i ty  colleges free. H elp 
a d u l t s  g o  b a c k  to  s c h o o l .  T h e  
P re s id en t’s plan pro tects  ou r  values.

B ecause  the advertisem ent n ever  used the 
m ag ic  w o rd s ,  “ vote for” C lin ton  or “d efea t” 
D o le ,  the  D e m o c ra t ic  N a t io n a l  C o m m it te e  
considered  this an issue ad that did not expressly 
adv oca te  the ree lection  o f  P residen t  C lin ton  or 
the defeat  o f  S e n a to r  Dole.

T h e  “ m ag ic  w o rd s"  a pp ro a ch  is a loophole  
that th rea tens  to sw allo w  the entire ty  o f  federal 
c am paign  f inancing law. T h e  bans on corporate  
and  l a b o r  u n io n  e x p e n d i tu r e s  a re  ren d e re d  
m e a n i n g le s s  w h e n  c o r p o r a t i o n s  a n d  la b o r  
u n io n s  run m u l t i -m i l l io n  d o l la r  a d v e r t i s in g

c am p a ig n s  that target ind iv idual leg is la to rs  for 
d e fe a t  u n d e r  the b an n e r  o f  “ issu e  a d v o c a c y ."  
S im ila r ly ,  the  $ 5 ,0 0 0  l im it on  c o n t r ib u t io n s  
to P A C s , w h ich  w as u p h e ld  by  the  S u p re m e  
C o u r t ,  is  r e n d e r e d  m e a n i n g l e s s  w h e n  
ind iv idu a ls  co n tr ib u te  su m s  su b s ta n t ia l ly  in 
e x c es s  o f  tha t a m o u n t  in o rd e r  to  fund  m u l t i ­
m i l l io n  d o l l a r  a d v e r t i s i n g  c a m p a i g n s  th a t  
a t te m p t  to in f lu en c e  the o u tc o m e  o f  sp e c i f ic  
e lec to ra l  races. A n d  the e x p e n d i tu re  l im its  
w h ich  the p res id en tia l  c a n d id a te s  v o lu n ta r i ly  
a g re e d  to ab ide  by as a co n d i t io n  for rec e iv in g  
p u b l i c  m a t c h i n g  f u n d s  a r e  r e n d e r e d  
m e a n i n g l e s s  w h e n  th e  n a t i o n a l  p a r t y  
c o m m i t t e e s  ru n  u n r e g u l a t e d  a d v e r t i s i n g  
cam p a ig n s  that m irro r  those  o f  the ir  n o m in ees .  
□
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"Magic Words" and First Amendment Jurisprudence

T
he federal court d ec is ions  that reject the 
N inth  C ircu it  approach  in F u rga leh  and 
adop t a “ m agic  w o rds"  test for “express 
a d v o c a c y ” c o n s t r u e  B a r k le y  a s  im p o s in g  

res tr ic tions that are  beyond  those im posed  in 
any  o th e r  First A m en d m en t  context. In every  
a rea  o f  First A m en d m en t  ju r isp ru d en ce , courts 
are  requ ired  to e ngage  in delica te  line d raw ing  
b e tw e e n  p r o te c te d  s p e e c h  a n d  sp e e c h  that 
p ro per ly  m ay  be regulated . F o r  e x am p le ,  in 
a n o t h e r  e l e c t i o n - r e l a t e d  c o n t e x t  -- u n io n  
r e p r e s e n t a t i o n  e l e c t io n s  --  e m p l o y e r s  a re  
p e r m i t te d  to m a k e  “ p r e d ic t io n s "  a b o u t  the 
c o n seq u e n c es  o f  union iz ing , but they m ay not 
i s su e  “ th r e a t s .”  A l th o u g h  the  c o u r t s  h ave  
d e v e l o p e d  an  e x t e n s i v e  j u r i s p r u d e n c e  to 
distinguish betw een “predictions" and “ threats," 
there is no  brigh t- line  test, and  an em p lo y e r  
c ou ld  h a rb o r  c o n s id e ra b le  u n c e r ta in ty  as to 
w h e the r  the w o r l s  lie is abou t to u tte r  are  e ither 
p r o t e c t e d  u n d e r  th e  F i r s t  A m e n d m e n t  o r  
s a n c t io n ab le  as illegal advocacy .

S im ilarly , in libel cases involving the press, 
an area  o f  core  First A m en d m en t  concern , the 
C o u r t  h a s  e s c h e w e d  the  s im p le  b r ig h t- l in e  
approach o f  im posing liability based on the truth 
o r  falsity o f  the s ta tem en t published . Instead, 
the C ourt  u ti l izes a m ult i-fac tor  ana lys is  that 
e x a m in e s ,  a m o n g  o th e r  th in gs ,  w h e th e r  the 
su b je c t  o f  the s t a te m e n t  is a p u b l ic  f igure , 
w hether the statement involves matters o f  public 
c o n c e r n ,  w h e t h e r  th e  s p e a k e r  a c t e d  w i th  
reckless  d is regard  for the truth or falsity o f  the 
s ta te m e n t ,  a n d  w h e th e r  a re a so n a b le  rea d e r  
w ould  perce ive  the s ta tem en t as sta ting  actual 
facts o r  m ere ly  rhetorical hyperbole .

In n o  a r e a  o f  F i r s t  A m e n d m e n t  j u r i s ­
p rudence  has the C ourt m andated  a w ooden , 
m e c h a n i c a l  te s t  tha t  i g n o r e s  c o n t e x t  a n d

p u r p o s e .  In no  a re a  o f  F irs t  A m e n d m e n t  
ju r isp ru d en ce  has the Court  held that the  on ly  
c o n s t i tu t io n a l ly  p e rm is s ib le  lest is o n e  that 
w ould  render  the u n der ly ing  regulatory  sch em e  
unenforceable . It is doubtful, therefore, that the 
S u p re m e  C ourt in B a rk le y  intended to single  
o u t  e l e c t i o n  r e g u l a t i o n s  a s  r e q u i r i n g  a 
m echan ical ,  fo rm u '.Jc ,  a nd  utterly u n w o rk ab le  
lest.

M oreover , m any  o f  those  courts  that have 
a d o p te d  the  “ m a g ic  w o r d s "  a p p r o a c h  h av e  
a p p l ie d  it u n c r i t ic a l ly  to all o f  the  v a r io u s  
d i f f e r e n t  t y p e s  o f  p o s s i b l e  e l e c t i o n  law  
restric tions, and  have  thereby  failed to g rapp le  
w i th  th e  i m p o r t a n t  d i s t i n c t i o n  in F i r s t  
A m en d m en t  jur isp rud en ce  betw een restrictions 
o n  s p e e c h  a n d  m e r e  d i s c l o s u r e  ru le s .  In 
B a r k le y , th e  C o u r t  m a d e  it c l e a r  th a t  the  
governm en tal  interests that ju s t i fy  d isc losu re  o f  
e lec t ion -re la ted  spend ing  are  b ro ad e r  than the 
gov ern m en ta l  interests that jus tify  p roh ib itions  
or restrictions on election-related speech. W hen  
legislation does not p roscribe  speech , there is 
less  o f  a c o n c e r n  a b o u t  e i t h e r  c h i l l i n g  o r  
vagueness. Thus, even if certain advertisem ents 
canno t be p rohib ited  because  they a re  a rguab ly  
within  the am bit o f  " issue  a d v o cacy ,"  it does 
not follow that the sp e ak e r  cannot be requ ired  
to d isc lose  the funding  sources  for those  ads. 
If a legisla ture  were to pass a law requ ir ing , for 
exam p le ,  that the source  o f  funds be d isc losed  
for every  c om m u n ica tio n  w hose  cost e xc ee d s  
$10 ,00 0  and  m entions  a specific  c and id a te  for 
public  office within 6 0  days o f  an e lection , such 
a  law might well be upheld  regard less  o f  how  
"ex p ress  a dvo cacy ” and  " issu e  a d v o c a c y "  are  
d efined  in o the r  contexts .

F in a l ly ,  a n d  m o s t  im p o r ta n t ly ,  e v e n  i f  
B a rk le y  shou ld  be read as lim iting the current



regu la to ry  reach o f  FE C A  to advertisem en ts  
using “ m ag ic  w o rd s ,” that ho ld ing  w ould  not 
fo rec lo se  fu tu re  leg is la tu re s ,  e i th e r  s ta te  or 
fed e ra l ,  f ro m  a d o p t in g  new  leg is la t io n  that 
reg u la te s  e le c t io n e e r in g  o r  d e f in es  “ exp ress  
a d v o c a c y ” m o re  b ro ad ly .  T h e  d e c is io n  to 
n a r ro w ly  c o n s tru e  a s ta tu te  to save  it from  
po ten tial  v ag u en ess  and ovcrbread lh  prob lem s 
does  not p reven t  further legislative refinem ents 
that e lim in a te  those p rob lem s. For exam ple , in 
the o b scen i ty  context, the S u p re m e  C ourt  in 
M il l e r  v. C a l i f o r n ia , 4 1 3  U .S . 13 (1 9 7 3 ) ,  
p ro v id e d  s p e c i f ic  e x a m p le s  o f  “ h ard  c o re ” 
sexual c on du c t  that cou ld  be p rohib ited  under 
state or federal obscenity  laws. In a com panion  
case, U n ite d  S ta te s  v. I2  200 -F t. R ee ls  o f  S u p er  
Binm. F ilm , 4 1 3  U.S. 123 (1973), the C ourt  
s tated that, i f  necessary  to e lim in a te  potential 
v ag u en ess  and overbread th  p rob lem s in federal 
obscen ity  statutes, the Court w as p repared  to 
narrow ly  con s tru e  such s tatu tes to reach only 
those  specific  exam p les  o f  “hard core” sexual 
c o n d u c t  sp e c i f ic a l ly  d e l in e a te d  in M ille r  r. 
C aliforn ia . However, the Court made it clear that 
C o n g ress  rem ained  free to enlarge  upon this 
n a r r o w in g  c o n s t ru c t io n  a n d  go  b e y o n d  the 
specifically enum erated “magic acts." 12 200- 
Ft. R eels  o f  S u p er  Smm. Film, 4 13 U.S. at 130 n.7 
(“O f  course. Congress could always deline other 
specific ‘hard core ’ conduct.” )

T h is  sam e  reasoning  doubtless app lies  in the 
e lec t ion  law context. In B uckley, the C ourt  w as 
c o n f r o n t e d  w i th  F E C A  r e g u l a t i o n s  t h a t  
pu rpo rted  to regu late  all exp end itu res  that w ere  
“ re lative  to a c learly  iden tif ied  c an d id a te ” and 
“ for the p u rp ose  o f  in f lu en c ing ” an e lec t ion  — 
tw o very broad  and im prec ise  phrases. W h e n  
th e  C o u r t  c h o s e  to  s a v e  F E C A  f r o m  
constitu tional invalidity by narrow ly  cons tru ing  
these phrases to reach only  “express  a d v o c ac y ,” 
it w as fa rced  to inven t  its ow n  def in i t io n  o f  
“ e x p re s s  a d v o c a c y ” w i th o u t  a n y  le g is la t iv e  
lan g uag e  to use as a  gu ide . Even  if  the C ourt  
in tended  to limit “exp ress  a d v o c a c y "  in F E C A  
to "m a g ic  w ords ,"  future leg is la tive  a t tem p ts  
to  r e g u la te  e l e c t io n e e r in g  a c t iv i ty  a re  n o t  
necessari ly  bound  by that l im itation. Fu tu re  
l e g i s l a tu r e s  a re ,  o f  c o u r s e ,  b o u n d  by  th e  
v a g u e n e s s  a n d  o v e r b r e a t h  c o n c e r n s  t h a t  
u nderg ird  the B u ck ley  dec is ion . But as long as 
the legislation is both su ff ic ien tly  n arrow  and  
precise , future leg isla tures are  free  to adop t a 
m o re  refined  defin it ion  o f  “exp ress  a d v o c a c y ” 
and regulate  e lec t ioneering  activ ity  in a m a n n e r  
that accords  with political reality. S e e  M ille r  v. 
C a lifo rn ia , 4 13  U.S. at 25 (the  function  o f  the 
C ourt  is not to p ro po se  regu la to ry  sc h em es ,  but 
in s te ad  to a w a i t  c o n c re te  leg is la t iv e  e f fo r ts  
w h i le  p r o v id in g  the  g e n e ra l  p r in c ip l e s  fo r  
a ccep tab le  consti tu t iona l  defin it ions) .  □



Recent Attempts To Better Define "Express Advocacy"

S
p urred  in part  by the abuses  o f  the last 
e lec t ion  cycle , where  corporations, labor 
un ions , political parlies, and  advocacy  
g roups  spen t hun d red s  o f  m illions o f  dollars  on 

a d v e r t ise m e n ts  that they c la im ed  w ere  mere 
“ issue a d s” desp ite  a c lear e lectioneering  intent, 
the  g o v e r n m e n t  a n d  r e f o r m e r s  in s id e  a n d  
outs ide o f  gov ern m en t  have a ttem pted to codify  
a defin it ion  o f  “ express  a d v o c ac y ” that goes 
beyond  the  “ m ag ic  w o rd s"  approach  and  better 
re f lec ts  rea l  w o r ld  e le c t io n e e r in g  p rac tice s .  
P ro m in en t  a m o n g  the recent a ttem pts to define 
“exp ress  a d v o c a c y "  a re  tw o d ifferent general 
approaches: ( I ) a  “ reasonable person” approach, 
which  has  been  a d op ted  by the FE C , and (2) a 
delim ited  t im e-period  approach, w hich  has been 
p ro p osed  in the Senate . T h e se  two approaches  
dem o nstra te  the tension inherent in any  a ttem pt 
to sa tisfy  s im u ltaneo us ly  the S u p rem e  C o u r t ’s 
d u a l  c o n c e r n s  r e g a r d i n g  v a g u e n e s s  a n d  
overbreadth . T h e  “ reasonable person" approach 
tends to till in favor o f  increased  bread th  o f  
c o v e ra g e ,  but sa c r i f ic e s  s o m e  c la r i ty .  T h e  
“delim ited  t im e-period” approach  offers clarity, 
but ra ises issues  o f  potential over- and  under- 
b re a d th  o f  c o v e r a g e .  E i th e r  o f  th e se  tw o  
app ro ach es ,  h o w ever ,  is a  c lear  im provem en t 
o v er  the u n w o rk a b le  “ m agic  w o rd s” approach .

The FEC Adopts a "Reasonable 
Person" Approach

'I’he F E C  pro m u lga ted  a regulation which 
inco rpora ted  a “ reasonable  person” approach  
into its defin it ion  o f  “express advocacy.” U nder 
the regu la t ion , "ex p ress  a d v o c ac y ” is defined  
to include not only  those com m unica tions which 
c o n t a i n  “ m a g i c  w o r d s , ”  b u t  a l s o  c o m ­
m u n ica tion s  that “ | vvJlien taken  as a  whole  and 
w ith  l im ited  re fe rence  to external even ts  such

as the p rox im ity  to the e lec t ion , cou ld  on ly  be 
interpreted by a reasonable  person as con ta in ing  
advocacy o f  the election or defeat o f  one or m ore 
c lea r ly  iden tif ied  c a n d id a te s ( s )  . . . .” T h e  
r e g u l a t i o n  f u r t h e r  s l a t e s  t h a t ,  u n d e r  i ts  
r e a s o n a b l e  p e r s o n  a p p r o a c h ,  th e  e le c to r a l  
p o r t i o n  o f  th e  c o m m u n i c a t i o n  m u s t  be  
"unm istakable , unam biguous, and suggestive  o f  
on ly  one  m ean ing ."

T h e  d e f i n i t i o n  o f  “e x p r e s s  a d v o c a c y ” 
con ta in ed  in this FE C  regu la t ion  a t tem p ts  to 
c o d i fy  the e x p a n d e d  d e f in i t io n  o f  “ e x p re s s  
a d v o c ac y ” that m et w ith  the c o u r t ’s approval  
in F u rga leh . It goes  b ey o n d  “ m ag ic  w o rd s"  by 
inco rporating  a  “ reasonable  p e rso n ” s tandard  
th a t  a p p l ie s  in o n ly  a  v e ry  n a r r o w  se t  o f  
c ircum stances .  In short, if “ m ag ic  w o rd s” a re  
n o t  u s e d ,  t h e  a d v e r t i s e m e n t  is  “ e x p r e s s  
a d v o c a c y ” on ly  if the e lec t io neer in g  p u rpo se  
o f  th e  a d v e r t i s e m e n t  is u n m i s t a k a b l e ,  
u n a m b ig u o u s ,  a n d  so  c le a r  tha t  r e a s o n a b le  
m in d s  s im p ly  c o u ld  no t  d i f f e r .  T h u s ,  the  
r e g u l a t i o n  a t t e m p t s  to  b r i n g  w i t h i n  th e  
regu la tory  sphere  som e o f  the m ost e g reg iou s  
ins tances  o f  e lec tioneer ing  that o cc u r  w ithou t 
the use o f  “ m ag ic  w ords ."

Despite its narrow reach, this regulation  was 
im m e d ia te ly  c h a l le n g e d  in the c o u r ts  as  an  
unconstitu tional encro ach m en t  on free speech . 
In M a in e  R igh t to  L ife C om m ittee , Inc. r. FEC, 
9 1 4  F. Supp . 8 (D. M e. 1996), a non -p ro f i t  
m em bersh ip  corporation  brought suit in federal 
d i s t r i c t  c o u r t  in M a in e ,  a r g u i n g  th a t  th is  
defin it ion  o f  “express  a d v o c ac y ” w as beyond  
the F E C ’s authority  because  it w as both  too 
broad  and unconsti tu t iona lly  vague. T h e  trial 
cour t  c o n c lu d e d  that this F E C  d e f in i t io n  o f  
"express  a dv o cacy .” a lthough  d er iv ed  from  the 
app e lla te  language  in the F u rg a leh  o p in io n ,
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g o es  fu rther  than p erm itted  by S u p re m e  C ourt 
p reced en t.  In a  thoughtfu l  op in ion , the trial 
court  n eve r th e le ss  sh o w e d  great sy m p ath y  for 
the F E C ’s regu la to ry  a ttem pt:

[Tjlie  Federa l  E lection C am p aig n  Act 
is d e s i g n e d  to  a v o i d  e x c e s s i v e  
c o r p o r a te  f in a n c ia l  in te r f e r e n c e  in 
e lec t io n s  and  the F E C  p resu m ably  has 
so m e  expertise  011 the ques tion  w hat 
form that in te rfe rence  m ay  lake based  
o n  i ts  h i s t o r y  o f  c o m p l a i n t s ,  
i n v e s t i g a t i o n s  a n d  e n f o r c e m e n t  
ac t ions . . . . L an g uag e , m oreover , is 
an e lu s iv e  th ing . T h e  top ic  here  is 
c o m m u n ica tio n  and it is com m on p lace  
that the m e a n in g  o f  w o rd s  is not fixed, 
but d ep e n d s  heav ily  011 con tex t  as well 
as th e  shared  a ssu m ptions  o f  sp eak e r
and  l is tener  O n e  do es  not need to
use the exp l ic i t  w o rd s  “ vote for”  o r  
t h e i r  e q u i v a l e n t  to  c o m m u n i c a t e  
c learly  the m essage  that a p art icu la r  
c a n d id a te  is to  be  e le c te d .  [T h is ]  
appears  to be a very reasonable  a ttem pt 
to deal with these vagaries o f  language 
and, indeed , is d raw n  quite  narrow ly  
to deal w ith  on ly  the “ u n m is tak ab le” 
a n d  " u n a m b i g u o u s , ”  c a s e s  w h e r e  
" rea so n ab le  m inds can n o t  d iffer”  011 
the m e ssag e .  "L im ite d  re fe rence  to 
e x te rn a l  e m u s ” is h a rd ly  a rad ica l  
idea. It is required even  by the B uckley  
te rm in o lo gy . A fte r  all. how  does  one  
k no w  that “support” o r  “defea t” m eans 
a n  e le c t io n  r a th e r  th an  an a th le t ic  
co n te s t  o r  so m e  o th e r  even t  w ithou t 
c o n s id e r in g  the external con tex t  o f  a 
f e d e r a l  e l e c t i o n  w i th  s p e c i f i c  
can d id a te s?

D esp ite  these  w o rds  o f  en d o rse m e n t,  the 
court  re luc tan t ly  co n c lu d e d  that B u ck ley  and 
M a s sa c h u se tts  C itize n s  J a r  L ife  req u ired  the 
m ore  r ig id  “ m ag ic  w o rd s"  approach . T h e  court

be lieved  that the S u p re m e  C ourt  e n d o rse d  a 
bright line test in o rder  to protect free speech , 
regard less  o f  the effect on e n fo rc em en t  o f  the 
e lec t ion  laws. As the cour t  noted, “ [t]he result 
is n o t  v e ry  s a t i s f y i n g  f r o m  a r e a l i s t i c  
com m unica tions point o f  view and  does not give 
m uch recognit ion  to the po licy  o f  the e lec t ion  
s t a t u t e  to  k e e p  c o r p o r a t e  m o n e y  f r o m  
in f l u e n c in g  e le c t io n s  in th is  w a y .” T h u s ,  
a l th ou g h  the c o u r t  c an d id ly  ind ica ted  that it 
be lieved  that “ the F E C  had the b etter  o f  the 
a rg u m en t  on its regu la t ion  so far  as  the logic o f  
l a n g u a g e  is  c o n c e r n e d , ” it n e v e r t h e l e s s  
conc luded  that B u ckley  had foreclosed  any th ing  
o ther  than the narrow  “ m agic  w o rd s” test.

T h is  trial court dec is ion  w as a ff i rm ed  by 
the United S tates C ourt o f  A p p e a ls  for the First 
C ircuit. B ecause  that dec is ion  confl ic ts  with 
the  d e c is io n  by the U n i te d  S ta te s  C o u r t  o f  
A p p ea ls  for the N inth  C ircu it  in F u rga tc li, the 
g ov ern m en t  asked  the S up rem e  C ourt  to review  
th e  c a s e  a n d  r e s o lv e  the  s p l i t  a m o n g  the  
appe lla te  courts. T h e  S u p re m e  Court dec lined  
to c on s id e r  the case, and  thus the split  rem ains .

Senators Propose a Delimited 
Time Period Approach

In response  to crit ic ism  that the “reasonable  
person"  approach  and o the r  s im ila r  tests that 
involve  sub jec tive  c riteria  are  loo  vague, som e  
r e f o r m e r s  h a v e  s o u g h t  to  d e f in e  “ e x p r e s s  
advocacy"  through clearly delimited criteria that 
e x p a n d  u p o n  the “ m a g ic  w o r d s "  a p p r o a c h .  
P ro m inen t  am o n g  these types o f  re fo rm s is a 
"de lim ited  t im e p er iod "  approach . U n d e r  this 
app roach , any advertisem en t that airs w ith in  a 
specified  period  o f  time prio r  to an e lection  is 
d e e m e d  “ex p ress  a d v o c a c y ” if  it re fe rs  to a 
specifically  identified candida te .

In the M cC a in -F e in go ld  Bill in troduced  in 
the Senate  in 1997, for exam p le ,  the defin it ion  
o f  " e x p r e s s  a d v o c a c y ” in c lu d e d  n o t  o n ly



c o m m u n ica t io n s  that con ta in  “ m ag ic  w ords ,” 
hut a lso  c o m m u n ic a t io n s  that a d v o c a te  the 
e lection  o r  d efea t  o f  a cand ida te  by “ referring 
to o n e  o r  m ore  c learly  identified can d id a te s  in 
a paid a d v e r t i s e m e n t . . .  within 60  ca len dar  days 
p reced in g  the dale  o f  an e l e c t io n . . . . ” U nder 
this delim ited  tim e period  approach , a potential 
s p e a k e r  k n o w s  w i th  c e r t a i n t y  w h ic h  
a d v e r t i s e m e n t s  w i l l  be  d e e m e d  " e x p r e s s  
a d v o c a c y , ” s in c e  th e  c r i t e r i a  — e x p l ic i t l y  
referring  to a c an d id a te  and  the date  on which 
the a d v e r t isem en t  is c o m m u n ica te d  — are c lear 
and  ob jec tive ly  determ ined .

T he  princ ipa l  ob jection  leveled  aga in s t  the 
d e l im i te d  t im e  p e r io d  a p p ro a c h  is that it is 
p o ten tia l ly  o v e rb ro a d .  O n e  can  im a g in e  an 
adv e r t isem en t  which, a lthough  its intent is to 
influence the d eba te  on  an issue, m en tion s  or 
dep ic ts  a  polit ical c an d id a te  w h o  is s trongly  
identified with that issue. T hus ,  for exam ple , 
opp o nen ts  o f  the V ie tnam  W a r  m ight des ire  to 
a ir  an  a n t i - w a r  a d v e r t i s e m e n t  th a t  d e p ic ts  
P resident Jo h nso n , or op po n en ts  o f  so m e  m ore  
recent con gress ional  initiative m ig h t  des ire  to 
p r o d u c e  a d v e r t i s e m e n t s  th a t  d e p i c t  N e w t  
G ingrich .

D espite  these theoretical possib ili ties ,  the 
de lim ited  tim e period  app ro ach  is based  on t,.e 
c o m m o n - s e n s e  r e c o g n i t io n  tha t ,  in th e  real 
world , a d v e r t ise m e n ts  that dep ic t  can d ida tes  
and are run shortly  before an e lection are  almost 
invariab ly  in tended  to influence  the e lec tion  or 
ilefeat o f  the dep ic ted  candida te , in fact, the 
p u b l ic  ra ie ly  s e e s  c o m m e rc ia l s  d e p ic t in g  a

p o l i t i c i a n  o r  p o l i t i c a l  c a n d i d a t e  e x c e p t  
im m e d ia t e ly  b e fo re  an  e le c t io n ,  a n d  th o s e  
com m e rc ia ls  are broadcast  in that t im e f ram e 
precisely  because  they arc intended to influence  
the o u tc o m e  o f  the im m inent  e lection .

U nd er  M c C a in -F e in g o ld ’s de l im ited  t im e 
p e r io d  a p p r o a c h ,  a  p e r s o n  w h o  d e s i r e s  to  
p roduce  an issue adver tisem en t  is g iven  c le a r  
n o t ic e  o f  w h a t  is a n d  is n o t  p e r m i s s i b l e .  
A d v e r t i s e m e n ts  tha t  s im p ly  d is c u s s  is su e s ,  
w i t h o u t  n a m i n g  c a n d i d a t e s  a r e  a l w a y s  
p e rm is s ib le .  A d v e r t i s e m e n ts  that a re  c o m ­
municated m ore  than 60  days prior to an election  
must s im ply  avoid  the use o f  “ m ag ic  w o rd s .”  
A d v ert isem en ts  that a re  c o m m u n ic a te d  w ith in  
60  days o f  an e lection  can d iscuss  issues, as 
long as the ads do  not depict a particular candidate.

T he  com m ercia ls  listed below  in the colum n 
%<n the left, all o f  w hich  w ere  b road cas t  du r ing  
the 1996  e lection , w ere  onsidered  issue a ds  by 
the ir  sponsors . U n d e r  the M c C a in -F e in g o ld  
p ro p osa l ,  these  a d v e r t ise m e n ts  w o u ld  all be 
r e c h a r a c t e r i z e d  a s  " e x p r e s s  a d v o c a c y . ”  
H ow ever, the a dvo cacy  o rgan iza tions ,  i f  the ir  
true intent is to educa te  the public  ra ther  than 
influence the o u tc o m e  o f  a spec if ic  e lec t ion , 
cou ld  easily  refo rm ula te  these ads  as sh o w n  in 
th e  c o l u m n  o n  th e  r i g h t ,  a n d  ru n  t h o s e  
adv e r t isem en ts  any  time, even  w ith in  days  o f  
an e lec tion . A dditionally , becau se  the ads  in 
the colum n on the left fail to use "m ag ic  w ords,"  
mulct the M cC a in -F e in g o ld  p roposa l  they  can 
be b ro ad cas t  w ith ou t  c h a n g e  as " is su e  a d s” 
when an e lec tion  is m ore  than  60  d ays  aw ay . □



EXPRESS ADVOCACY ISSUE ADVOCACY

A n n o u n c e r :  T h e y  w o rk e d  h a rd  all 
the ir  lives. T h e y ’re ou r  neI hbors. our 
f r ie n d s ,  o u r  p a re n ts .  T h e y  e a rn e d  
Soc ia l  S ecu r i ty  and  M ed icare .  But 
C on g ressm an  X voted five tim es to cut 
the ir  M ed ic a re .  Even  the ir  nu rs in g  
h o m e  care. T o  pay  for a  S16,S92 lax 
b reak  he vo ted  to g ive  the w ealthy . 
C o n g ressm a n  X, it’s not y our  m oney  
to  g i v e  a w a y .  D o n ’ t c u t  t h e i r  
M ed icare . T hey  earned  it.

A n n o u n c e r :  Som e things are  wrong. 
T h e y ’ve a lw ays  been w rong. A nd  no 
m a t t e r  b o w  m a n y  p o l i t i c i a n s  sa y  
th e y ’re right, they 're  still hateful and 
w rong . S tan d  up for the right values. 
Call R epresen tative  X today. Ask him 
w h y  h e  v o t e d  a g a i n s t  th e  F la g  
P ro tec tion  A m en d m en t .  A gainst the 
v a l u e s  w e  h o ld  d e a r .  T h e  
C o n s t i tu t io n a l  A m e n d m e n t  it) s a fe ­
g u a rd  o u r  f lag , b e c a u se  A m e r i c a ’s 
values  are worth protecting.

A n n o u n c e r :  Election year. T h e re ’ ll 
he a lot fly ing through  the air. But 
w hen  you look through the m ud. you 
see what C o n gressm an  X has helped 
to  a c h i e v e :  T h e  f i r s t  r e a l  c u t  in 
sp e n d in g  s in ce  W o rld  W a r  II. 270 
w a s t e f u l  g o v e r n m e n t  p r o g r a m s  
e l im in a ted . H isto ric  w elfa re  reform  
that r e q u i re s  rec ip ien ts  to  w o rk  for 
the ir  benefits . W hy w ould  we ev e r  go 
hack  to  the past?  W hen  you see the 
m ud, re 11 e m b er  the accom plishm en ts .  
Call C o n g ressm a n  X and tell him to 
keep  on re fo rm ing  ou r  g overnm ent.

A n n o u n c e r :  T h e y  w o rk e d  hard  all 
their lives. T h e y ’re ou r  neighbors, our  
f r ien ds ,  o u r  p a re n ts .  T h e y  e a r n e d  
Social Security  and M edicare . N ow  
C o n g ress  w ants  to cut their M ed icare , 
even  their nu rs ing  ho m e care. W hy ?  
T o  pay  for a  $ 16,892 tax break for the 
w e a l t h y .  W r ite  o r  p h o n e  y o u r  
C o n g ressm a n  a n d  te l l  h im  not to cut 
M ed icare . T hey  earned  it.

A n n o u n c e r :  S om e  things are  w rong . 
T h e y ’ve a lw ays  been w rong. A n d  no 
m a t t e r  h o w  m a n y  p o l i t i c i a n s  s a y  
th ey ’re right, th e y 're  still hatefu l and  
w rong. S tand up for the right values . 
Call y o u r  C o n g ressm a n  a n d  ash  him  
to  s u p p o r t  th e  F l a g  P r o t e c t i o n  
A m endm ent. G et C o n g ress  to  su p p o r t  
th e  v a l u e s  w e  h o ld  d e a r .  T h e  
C o n s t i t u t i o n a l  A m e n d m e n t  to  
safeguard  o u r  flag, because  A m e r ic a 's  
values are worth protecting.

A n n o u n c e r :  E lection  year. T h e r e ’ ll 
be a lot flying th rough  the air. But 
when you look through  the m ud , you  
sec what C o n g re ss  has ach ieved :  T h e  
first real cut in spen d in g  s ince  W o rld  
W ar II. 270 wasteful g o v ern m en t  p ro ­
g ram s  e l im in a ted . H is to ric  w e lfa re  
reform  that requires recip ients  to w ork  
for their benefits. W hy  w ould  w e ever  
go  back to the pas t?  W hen  you  see 
the m ud, rem em b er  the a c c o m p lish ­
ments. ( 'all y o u r  ( 'on yressm an  a n d  
11r y e  h im  to keep  on re fo rm in g  o u r  
governm ent.
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A s  the  a b o v e  e x a m p l e s  i l lu s t r a te ,  it is 
p o s s ib le  to  d e f in e  “e x p r e s s  a d v o c a c y ” in a 
m a n n e r  tha t bo th  u p h o ld s  the in ten t  o f  the 
federal e le c t io n  laws (by  p rev e n t in g  bla tant 
e lec t io n eer in g  w ith  un regu la ted  expend itu res) , 
while prov id ing  c lear notice to advocacy  groups 
c o n c e r n i n g  th e  l im i t s  i m p o s e d  on  “ i s su e  
a d v o c a c y ” w h e n  an e le c t io n  is im m in e n t .  
A lthough  the delim ited  lime period  approach 
lias a b roader  sw eep  than som e advocacy groups 
m ight ideally desire , it neverthe less  prov ides  a 
v e r y  w i d e  b e r t h  f o r  t ru e  i s s u e - o r i e n t e d  
cam pa ig ns ,  even  w hen  they are  c o n du c ted  in 
the m idst o f  a federal e lec t io n . T h e  ru le  of 
t h u m b  w o u ld  b e ,  i f  y o u  a re  i n t e r e s t e d  in 
advancing  an issue, rather than a candidate , then 
slick to the issue  being  a dvan ced , ra ther  than 
th e  p o l i t i c a l  p e r s o n a l i t i e s  w h o  m a y  be  
a s so c ia te d  w ith  the issue , a t least w h en  an 
e lec t ion  is im m inen t.

Additional Approaches and 
Refinements

T h e  “ reasonable  pe rso n ” app ro a ch  and the 
d e l im i te d  t im e -p e r io d  a p p r o a c h  d o  no t, o f  
c o u r s e ,  e x h a u s t  the  s p e c t r u m  o f  p o s s ib l e  
refo rm s that can prov ide  the requisite  level o f  
cer ta in ty  w ithou t p ro h ib i t in g  too  m u ch  n o n ­
e le c t io n e e r in g  sp e e c h .  A n o th e r  m o d e l  for 
r e fo rm  is an  in te n t -b a s e d  a p p ro a c h ,  w h ich  
a ttem pts  to  regulate  adv e r t isem en ts  based  on 
the sp e ak e r 's  actual intent. U nder this approach, 
a s t a t u t e  m i g h t  p r o h i b i t ,  f o r  e x a m p l e ,  
advertisem en ts  in which the sp e ak e r’s “ primary 
p u rp o se” is to influence  voters to elect a clearly 
identif ied  c and ida te .

T h e  intent-based  approach  raises no serious 
c o n c e r n s  in r e g a rd  to o v e r b r e a d lh  —  it is 
n a r r o w l y - t a i l o r e d  to  r e a c h  o n l y  th o s e  
a d v e r t i s e m e n ts  that are  truly  in tended  to be 
e lec t io neer in g  ads. N either is it im perm issib ly  
v a g u e ,  fo r  i f  th e r e  is o n e  th in g  tha t  a n y

individual speaker  sure ly  know s, it is iiis o r  her 
o w n purpose  o r  intent. O f  course , the p ro b lem  
arises at the en fo rcem en t  stage, s in ce  a l though  
an individual sp e ak e r  will know  his o r  her  ow n 
i n t e n t ,  th a t  i n t e n t  c a n n o t  be  o b j e c t i v e l y  
a scerta ined  by a fac t-f indcr. In p rac tice ,  the 
enfo rcem en t o f  an intent-based  approach  w ould 
likely m irro r  the e n fo rcem en t  o f  a  “ reasonable  
p e rso n ” approach . A  perso n  is p re s u m e d  to 
intend the normal c o n seq u e n c es  o f  his actions, 
and  regulators  w ould  assum e  that the intent o f  
an adver tisem en t  can  be d isce rned  from  how  
the ad is rec lived by the v iew ing  public .

A regu la tory  solution to def in ing  “ exp ress  
ad v o c ac y ” and  “ issue a d v o c ac y ” can  adopt one 
or m ore  o f  these approaches, in w hole  o r in part. 
T he re  are  a lso  a multitude  o f  re f inem en ts  that 
can be m ade  to any o f  these a pp ro aches .  Fo r 
exam ple, one could add a dollar  threshold, adopt 
various  ta rge ting  req u irem en ts ,  a d o p t  h ig h e r  
burdens o f  proof, use legal p resu m p tio n s ,  o r  
a llow  limited exem ptio n s ,  to nam e ju s t  a few 
possibilities .

A d o lla r  threshold , for exa m p le ,  is useful 
for insuring that the election law does  not inhibit 
ile  m in im is  e l e c to r a l  c o m m u n i c a t i o n s  a n d  
likewise does  not becom e a trap fo r  sm all  and  
u n s o p h i s t i c a t e d  g r o u p s  n o t  e n g a g i n g  in a 
significant am oun t o f  e lec t ioneering . T h u s ,  a 
s tatute  cou ld  specify  that e x p e n d itu re s  by an 
individual or o rgan iza tion  du r ing  an e lect ion  
cycle  that, in the aggregate , a m o u n t  to less than 
perhaps S 10,000 are  not sub jec t to regu la tion .

A separa te  targeting  requ irem en t is helpful 
in ensu r ing  that the regu la t ions a re  narrow ly  
tailored to reach adver tisem en ts  that arc  in fact 
intended to influence the ou tcom e o f  a  particular 
e lec t ion . T h u s ,  a reg u la t io n  c o u ld  p roh ib it  
com m unica tions that refer to a  c learly  identified 
candida te  and  are  “ targeted to or substan tia l ly  
dis tr ibu ted  in the g eo g rap h ic  area in w h ich  the



V-V. V-i V W >!
v  cJk '  1

c a n d id a te  is s e e k in g  e le c t io n .” U n d e r  this 
re r ine inen t ,  i f  die S ierra  C lu b , fo r  exam ple ,  
w a n t s  to  e d u c a t e  th e  A m e r i c a n  p u b l i c  
concern ing  the anti-env ironm ental record o f  the 
S peake r  o f  the H ouse , it can do  so  during  an 
e lect ion  y e a r  if  the ads are run nationally  rather 
th an  t a r g e t e d  to  th e  m e d ia  m a rk e t  fo r  the 
S p e a k e r ’s district.

A n o th e r  m e tho d  for  add ress in g  potential 
o v e r b r e a d t h  p r o b l e m s  in the  “ r e a s o n a b le  
person"  o r  in tent-based  approaches  is to raise 
the s tandard  o f  p ro o f  required  for an exercise  
o f  regu la tory  pow er. F o r  exam ple ,  there is a 
w o r ld  o f  d i f f e r e n c e  b e tw e e n  r e g u la t in g  an 
advertisem en t w hich  a reasonable  person could 
in t e rp r e t  a s  c o n t a i n i n g  an  e l e c t i o n e e r i n g  
m essage, a nd  regu la t ing  advertisem ents  that no 
r e a so n a b le  p e rso n  c o u ld  tak e  as c o n ta in in g  
any th ing  o th e r  than an e lec t ioneering  m essage, 
'flic first ap p ro a ch  sw eep s  in all ads that are 
a r g u a b l y  e l e c t i o n e e r i n g ,  w h i le  the  l a t t e r  
a p p ro a c h  s w e e p s  in o n ly  tho se  ads  that are 
in d i s p u ta b ly  e le c t io n e e r in g .  S im i la r ly ,  an 
in tent-based  app ro ach  cou ld  require  a regulator 
to present “c lea r  and  c on v in c in g ” ev idence  o f  a 
sp e ak e r’s e le c t io n e e r in g  intent before  finding 
an e le c t io n  law  v io la t io n , a s tan da rd  w h ich  
w ou ld  red u c e  the  l ik e lih o od  o f  g o v e rn m e n t  
o ver-regu la t ion  o f  speech  that is c lose to the 
line.

T h e  use o f  p resu m p tio ns  prov ides  ano ther  
potential re f inem en t  that can  serve  to address 
the o v e rb read lh  issue in regard to any  o f  these 
a p p ro a c h e s .  F o r  e x a m p le ,  an in te n t-b a se d  
a p p r o a c h  c o u l d  i n c o r p o r a t e  a  r e b u t t a b l e  
presum ption  that ads w hich m ention a candidate  
and  are  aired  w ith in  a certa in  l im e frame are 
for an  e le c t io n e e r in g  p u rp o se .  B ec au se  the 
p r e s u m p t i o n  is r e b u t t a b l e ,  r a t h e r  th a n

con c lu s ive ,  there  is less risk o f  overb read th . 
T hu s ,  the V ietnam  W a r  p ro tes to rs  d iscussed  
above  cou ld  a ir  their adv e r t isem en t  dep ic ting  
President Johnson , a lthough  they w ould  be on 
notice that, i f  the ad is run c lose  to an election  
in which  President Joh n so n  is a  cand ida te , the 
burden will be on them to dem onstrate  their non­
e le c t io n e e r in g  intent. T h e  use  o f  o b je c t iv e  
p resum ptions, w hile  p rov id ing  speakers  w ith  a 
high degree  o f  certa in ty  c o n cern ing  w hat type 
o f  speech will norm ally  be subject to regulation, 
also provides a safety-valve that allows speakers 
to d e m o n s t r a t e  tha t  th e i r  c o m m u n i c a t i o n ,  
a l though  in a fo rm at usua lly  assoc ia ted  w ith  
electoral advocacy , is in fact not e lectioneering .

Finally, e xem p tion s  can a lso  be p rov ided  
for specific  e lec tioneering  con d uc t  that raises 
h e ig h te n ed  First A m e n d m e n t  con cern s .  For 
e x a m p le ,  an e x e m p t io n  can  be p ro v id e d  for 
speech with an e lec t ioneer ing  m essage  that is 
c o m m u n ica ted  solely  to an o rg an iza t io n ’s ow n 
m em bersh ip . Such  an exem ption  e lim inates  the 
possibili ty  that proh ib itions  on e lec t ioneer ing  
will a t te m p t  to rea ch  r e g u la r  e d i t io n s  o f  a 
n ew sle t te r  put ou t  by a co rp o ra tio n  o r  labor  
union and sent only to their m em bers. Similarly, 
an exem ption  can  be tailored for non-part isan  
voting cards, such as those put out by the League  
o f  W o m en  Voters.

As this short  d iscussion  indicates, reform  
initiatives are not limited to any single approach 
for de f in in g  "ex p re ss  a d v o c a c y ."  T h e re  are  
s e v e ra l  d i f f e r e n t  ty p e s  o f  a p p r o a c h e s  tha t  
p rov ide  the requisite  level o f  cer ta in ly  w ithout 
res tr ic ting  loo  m uch  sp eech  that truly is not 
e lec t ioneering  in nature. L ikew ise ,  there  are 
m any  ref inem ents  w hich  can. in princip le , help  
m ak e  the m a jo r  a p p ro a ch e s  m o re  n ar ro w ly -  
tailored to reach only e lec t ion eer in g  speech . □
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Conclusion

A
ny a t lcm p l  by cam p a ig n  finance 
re fo rm ers  to exp an d  the defin it ion  o f  
“e x p re ss  a d v o c ac y ” beyond  “m agic  
w o rd s” will l ike ly  lead to a court  cha llenge  

until the S u p re m e  C ourt  reso lves the split 
a m o n g  the app e lla te  cour ts  concern ing  (his 
issue. W h ile  the C ourt  in B u ck ley  was properly  
c o n c ern e d  that an a m b ig u o u s  test for “express 
a d v o c ac y "  m igh t se rve  to chill constitu tionally  
p ro tec ted  " is su e  a d v o c ac y .” that concern  does 
not ju s t i fy  a w o o d en  " m a g ic  w o rd s” test that 
e leva tes  form  o v e r  su bs tance  and eviscera tes  
the e ffe c t iv e n ess  o f  the entire  regulatory 
sc h em e  g o v e rn in g  e lect ioneering . In every  
a rea  o f  First  A m e n d m e n t  ju r isp ru d en ce , courts  
are req u ired  to e n g a g e  in delica te  line d raw ing  
bet w ee., p ro tec ted  speech  and  speech  that 
p roper ly  m a y  be regu la ted . It is un likely  that 
the First A m e n d m e n t  requires, in the area  o f  
e lec t ion  regu la t io n s  alone, a m echanical,  
fo rm ulaic  test that readily  invites evasion.

T h e  c h a l le n g e  fac in g  c a m p a ig n  f in a n ce  
re fo rm ers  se ek in g  to regu la te  e le c t io n e e r in g  
com m unica tions  is to develop  a test for “express 
adv ocacy ” that meets the S up rem e  C o u r t ’s dual 
concerns  regarding  vagueness and overbread th , 
which are necessarily  in tension with each other. 
T he  test must be c lear enough  so that p erso ns  
o r o rgan iza tions  seeking  to eng ag e  in political 
a d v e r t i s in g  will be ab le  to d e t e rm in e  w ith  
rea so n a b le  c e r ta in ty  b e fo re h an d  w h e th e r  an 
a d v e r t i s e m e n t  w ill  be t re a te d  as r e g u la te d  
“express advocacy .” Additionally, the test must 
be broad eno u gh  to c ov e r  s ituations in which  
an e lec t ioneering  intent and  m essage  are  clear, 
but not so  broad  as to sw e ep  in true  “ issue  
adv o cacy .” Recent p roposals  by the F E C  and 
C ongressional reformers are p rom ising  attem pts 
to  d e f i n e  " e x p r e s s  a d v o c a c y "  a n d  “ i s s u e  
a d v o c a c y "  in b o th  a m o re  r e a l i s t i c  a n d  a 
cons ti tu t iona lly  p erm iss ib le  m anner. □
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7 A A C  47.290 H ealth and Social Services 7 A A C  47.290

re q u e s te d , in c lu d in g  a  s ta te m e n t  fro m  a  p h y s ic ia n . W ith in  6 0  d a y s  
a f t e r  th e  d e p a r tm e n t  rece iv es  a  c o m p le ted  a p p l ic a t io n  fo r a  w a iv e r  o r  
re n e w a l for a  w a iv e r  u n d e r  th is  sec tio n , th e  c o m m is s io n e r  w ill n o tify  
th e  a p p l ic a n t  t h a t

(1) th e  c o m m iss io n e r  a p p ro v e s  th e  v a iv e r  s u b je c t  to  c o n d i t io n s  h e  
o r  s h e  h a s  e s ta b lis h e d ; o r

(2) th e  c o m m iss io n e r  d e n ie s  th e  w a iv e r.
(n ) N o tw ith s ta n d in g  (a) —  (m ) o f  th is  se c tio n , th e  c o m m is s io n e r  w ill 

n o t  g r a n t  a  g e n e ra l  r e l ie f  m e d ica l w a iv e r  u n d e r  th i s  s e c t io n  a t  a n y  t im e  
on  o r  a f t e r  O c to b e r 1, 1995. (Eff. 12 /24 /85 , R e g is te r  96 ; a m  1 1 /20 /94 , 
R e g is te r  132)

Authority: AS 47.05.010 AS 47.25.230 AS 47.25.252
AS 47.25.120

7  A A C  4 7 .2 9 0 . D E F I N I T I O N S . In  7 A AC 4 7 .0 1 0  —  7 A A C  4 7 .2 9 0  
(1) “p re s c r ib e d  d ru g ” m e a n s  a  s im p le  o r  c o m p o u n d  s u b s ta n c e ,  o r  

m ix tu r e s  o f  s u b s ta n c e s , p re sc rib e d  fo r th e  c u re , m i t ig a t io n , o r  
p re v e n tio n  o f  d is e a s e , o r fo r h e a l th  m a in te n a n c e  t h a t  is  p r e s c r ib e d  
by  a  p h y s ic ia n  o r  o th e r  lic en sed  p r a c t i t io n e r  o f  th e  h e a l in g  a r t s  
w ith in  th e  sc o p e  o f  p ra c t ic e  a s  d efin ed  a n d  l im ite d  by  f e d e r a l  a n d  
s t a t e  law , a n d  is  d is p e n se d  by a  lic e n se d  p h a r m a c is t  on  a  v a l id  
p re s c r ip tio n  t h a t  is  re c o rd e d  a n d  m a in ta in e d  in  th e  p h a r m a c i s t ’s  
re c o rd s ;

(2) “d is a b le d ” o r“d is a b il i ty ” m e a n s  b e in g  u n a b le  to  o r  th e  in a b i l i ty  
to  e n g a g e  in  s u b s ta n t ia l  g a in fu l a c t iv i ty  by  re a s o n  o f  a  m e d ic a l ly  
d e te rm in a b le  p h y s ic a l o r m e n ta l  im p a ir m e n t  t h a t  c a n  b e  e x p e c te d  to  
r e s u l t  in  d e a th  o r  t h a t  h a s  la s te d  o r c a n  be e x p e c te d  to  l a s t  fo r  a  
c o n t in u o u s  p e r io d  o f  n o t le s s  th a n  12 m o n th s ;

(3) “e le c tiv e  p ro c e d u re ” m e a n s  a  p ro c e d u re  t h a t  is  s u b je c t  to  th e  
cho ice  o r  d e c is io n  o f  th e  p a t ie n t  o r  p h y s ic ia n  r e g a r d in g  m e d ic a l 
se rv ic e s  t h a t  a r e  a d v a n ta g e o u s  to th e  p a t ie n t  b u t  n o t  n e c e s s a ry  to  
p re v e n t  th e  d e a th  o r  d is a b il ity  o f  th e  p a t ie n t ,  a n d  in c lu d e s  a n  
e le c tiv e  a b o r t io n ;

(4) “m a jo r  m e d ic a l c a re ” m e a n s  n o n -e le c tiv e  i n p a t i e n t  h o s p i ta l  
se rv ic e s  t h a t  c a n n o t  be p e rfo rm ed  on a n  o u tp a t ie n t  b a s is  a n d  t h a t  
a r e  c e r tif ie d  a s  n e c e s s a ry  by th e  p ro fe ss io n a l re v ie w  o rg a n iz a t io n  
c o n tra c te d  by  th e  d iv is io n  o f  m ed ica l a s s is ta n c e ;  “m a jo r  m e d ic a l  
c a r e ” d o es  n o t in c lu d e  in p a t ie n t  p sy c h ia tr ic  h o s p i ta l  se rv ic e s ;

(5) re p e a le d  2 /19 /93 ;
(6) “r e c ip ie n t” m e a n s  a n  in d iv id u a l w ho is  f in a n c ia l ly  e lig ib le  fo r 

G e n e ra l  R e lie f  M ed ica l a s s is ta n c e  a n d  w ho m a y  re c e iv e  a  c o v e re d  
m e d ic a l se rv ic e  i f  d e te rm in e d  to  be e lig ib le  to  re c e iv e  th e  se rv ic e ;

(7) “e le c tiv e  a b o r t io n ” m e a n s  a  p ro c e d u re , o th e r  th a n  a  t h e r a p e u ­
tic  a b o r t io n , to  te r m in a te  a  p re g n a n c y ;

(<3) “th e r a p e u t ic  a b o r t io n ” m e a n s  th e  te r m in a t io n  o f  a  p re g n a n c y ;



7 A A C  -17.300 A laska Administrative Code 7 A A C  47.310

<(A) c e r tif ie d  by  a  p h y s ic ia n  a s  m e d ic a lly  n e c e s s a ry  to  p r e v e n t  
th e  d e a th  o r  d is a b il i ty  o f  th e  w o m an , o r  to  a m e l io r a te  a  c o n d itio n  
h a rm fu l  to th e  w o m a n ’s p h y s ic a l o r  p sy c h o lo g ic a l h e a l th ;  o r

(B ) t h a t  r e s u l te d  from  a c tio n s  t h a t  w o u ld  c o n s t i tu te  a  c r im e  o f  
s e x u a l a s s a u l t  u n d e r  A S 11.41 .410 —  1 1 .4 1 .4 2 5 , a  c r im e  o f  s e x u a l  
a b u s e  o f  a  m in o r  u n d e r  A S 11.41 .434  —  1 1 .4 1 .4 4 0 , o r  th e  c r im e  o f 
in c e s t  u n d e r  A S 11.41 .450 . (E ff. 8 /1 /85 , R e g is te r  95 ; a m  12/4/85, 
R e g is te r  96 ; a m  8 /1 /86 , R e g is te r  99; am  11 /2 6 /8 6 , R e g is te r  100; a m  
2 /1 9 /93 , R e g is te r  125; a m  8 /8 /97, R e g is te r  143)

A u th o r ity : AS 47 .05 .010 AS 47.25.130 AS 47 .25 .170

A R T IC L E  2 . G E N E R A L  R E L IE F  A D U L T  R E S ID E N T IA L
C A R E .

7  A A C  4 7 .3 C 0 . S C O P E . T h e  d e p a r tm e n t  h a s  d e te r m in e d  t h a t  a  
n e e d  e x is ts  a m o n g  th e  s t a t e ’s  a d u l t  p o p u la tio n  fo r  th e  a v a i la b i l i ty  o f 
n o n rn e d ic a l r e s id e n t ia l  c a re . T h e  p u rp o se  o f  th e  p ro g r a m  d e sc r ib e d  in  
th i s  c h a p te r  is  to  p ro v id e  f in a n c ia l a s s is ta n c e  to  n e e d y  a d u l t s  w h o  a r e  
la c k in g  in  a d a p t iv e  b e h a v io r  to  th e  d e g re e  t h a t  th e y  r e q u i r e  th e  
p ro te c tiv e  o v e r s ig h t  o f  a n  a d u l t  r e s id e n t ia l  c a re  fa c ility . T h e  p ro g ra m  
o b jec tiv e  is  to  e n a b le  th o se  a d u l ts  to  o b ta in  th e  le v e l o f  c a re  w h ic h  a n  
in d iv id u a l cou ld  re c e iv e  in  h is  o r  h e r  ow n  h o m e  f ro m  in te r e s te d  f r ie n d s  
o r  r e la t iv e s  a n d  to  Jive in  th e  le a s t  re s tr ic t iv e  s e t t i n g  p o ss ib le . (Eff. 
11/23/80, R e g is te r  76)

A u th o r ity : AS 47 .05 .010 AS 47 .25.120

7 A A C  4 7 .3 1 0 . A D U L T  R E S I D E N T I A L  C A R E . A d u lt  r e s id e n t ia l  
c a re  is  a  r a n g e  o f  c a re  w h ich  in c lu d e s  m o re  th a n  ro o m  a n d  b o a rd  b u t  
w h ic h  d oes no t in c lu d e  c o n tin u o u s  n u r s in g  o r  m e d ic a l  c a re . I t  e n c o m ­
p a s s e s  2 4 -h o u r  s u p p o r tiv e  a n d  p ro te c tiv e  s e rv ic e s  in  a ll  a c t iv i t ie s  o f  
n o rm a l d a ily  l iv in g  fo r a n  in d iv id u a l 18 y e a rs  o f  a g e  o r  o ld e r. T h e  c a re  
is  p ro v id e d  in  a  r e s id e n t ia l  e n v iro n m e n t a n d  e n c o u r a g e s  in d e p e n d e n t  
liv in g  to  th e  e x te n t  p o ss ib le  fo r e a c h  re s id e n t . (E ff. 11 /23 /80 , R e g is te r

AS 47.25 .120
(

Section  
300. Scope
310. Adult residentia l care
320. Adult residentia l care facility
330. E ligible individuals
340. Income lim its
350. Resource lim its
360. Relative responsibility
370. Concurrent applications
380. A lternative resources
390. Assistance application
400. E lig ibility determ ination and place­

ment

Section
410. Availability o f hearing 
420. Report o f change 
430. Review o f e lig ib ility 
440. Facility application 
450. Payment by individual 
460. Payment by department 
470. Rates
480. Services provided 
490. Absence o r discharge 
500. Facility agreement 
510. Emergency placement 
520. Fraud

76)

764 I



633 COMPLICATIONS OF PREGNANCY, CHILDBIRTH, AND THE PUERPERIUM 636
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Ectopic piegnancies are reported by sile where abnormal attachment occurs; more than 95 percent occur in the fallopian tube
Abdominalpregnancy

Site of Interstitial pregnancy

Ectopic pregnancy In tube
y —S.. V'y

i; i \ r :: *1 /
V . \  } V 1* Cervix and V, \ [ ' cervical canal* 1 m Md

S eN"Ii' Ectopic is, t pregnancy ,4-~-v in cervix
:Sv

Uterus 7  
/  Broad ligament (mesometric)

'•r'~. ■■
r  i8 if

__ Ovarian pregnancy
Half of all ectopic pregnancies resolve spontaneously without rupture but surgical intervention is usually necessary lor the remainder; rarely, an abdominal or mesometric pregnancy may continue until a viable lotus is delivered through an abdominal incisicn

# 6 3 3 Ectopic pregnancy
Pregnancy in which the fertilized egg develops outside the uterine environment.

(ThclupcsI ruptured ectopic pregnancy 
633.0 Abdominal pregnancy

lntraperitoneal pregnancy 
Tubal pregnancy —

Fallopian pregnancy
Rupture of (fallopian) tube due to pregnancy 
Tubal abortion 

Ovarian pregnancy
Other ectopic pregnancy

Pregnancy; Pregnancy:
cervical Intraligamentous
combined , lesometric
eomual mural

Unspecified ectopic pregnancy

633.1

633.2
633.8

633.9
OTHER PREGNANCY WITH ABORTIVE OUTCOME (634-639)

The following fourth-digit subdivisions are for use with categories 
634-638:

.0 Complicated by genii al tract and pelvic infection
Endometritis 
Salplngo-oophoritis 
Sepsis NOS 
Septicemia NOS
Any condition classifiable to 639.0. with condition 

classifiable to 634-638 
I n-nu-l I i urinary tract Infection (CM-638 

with ,7)
.1 Complicated by delayed or excessive hemorrhage

Afibrinogenemia 
Defibrination syndrome 
Intravascular hemolysis
Any condition classifiable lo 639.1, with condition 

classifiable lo 63-1-638 
.2 Complicated by damage to pelvic organs and tissues 

Laceration, perforation, or tear of: 
bladder 
uterus

Any condition classifiable to 639.2, with condition 
classifiable (o 634-638 

.3 Complicated by renal failure 
Oliguria 
Uremia
Any condition classifiable lo 639.3, with condition 

classifiable lo 63-1-638 
.4 Complicated by metabolic disorder

Electrolyte imbalance with conditions classifiable to 
631-638 

.5 Complicated by shock 
Circulatory collapse 
Shock {postopcratlvcl (septic)
Any condition classifiable to 639.5. with condition 

classifiable to 634-638

.6 Complicated by embolism
Embolism:

NOS
amnlotic fluid 
pulmonary

Any condition classifiable to G39.6, with condition 
classifiable lo 634-638 

.7 With other specified complications 
Cardiac arrest or failure 
Urinary tract Infection
Any condition classifiable to 639.8. with condition 

classifiable to 634-638 
.8 With unspecified complication 
.9 Without mention of complication

# 6 3 4  Spontaneous abortion
Spontaneous expulsion Itom Ihe uterus of products of conception.

| ihcludI» 1 miscarriage
spontaneous abortion 

Requires fifth-digit to identity stage: 
t. 0 unspecified

1 incomplete
2 complete

#  634.0 Complicated by genital tract and pelvic infection
#  634.1 Complicated by delayed or excessive hemorrhage
#  634.2 Complicated by damage to pelvic organs or tissues
•# 634.3 Complicated by renal failure
#  634.4 Complicated by metabolic disorder
#  634.5 Complicated by shock
#  634.6 Complicated by embolism
#  634.7 With other specified complications 
# 6 3 1 .8  With unspecified complication
#  634.9 Without mention of complication 

# 6 3 5  Legally induced abortion
Intentional expulsion bom ihe uterus of products of conceplion: by medical 

professionals within the boundaries of the law.
rmcLuoTsj abortion or termination of pregnancy: 

elective 
legal
therapeutic

■ t sHxoo 11 meristnral c.vtrac: ion or regulation IV25.3I 
Requires filth-digit to Identify stage:

0 unspecified
1 Incomplete
2 complete

#  635.0 Complicated by genital tract and pelvic Infection
#  635.1 Complicated by delayed or excessive hemorrhage
#  635,2 Complicated by damage to pelvic organs or tissues
#  635.3 Complicated by renal failure
#  635.4 Complicated by metabolic disorder
# 6 3 5 .5  Complicated by shock
#  635.6 Complicated by embolism
#  635.7 With other specified complications
#  635.8 With unspecified complication
#  635.9 Without mention of complication 

# 6 3 6  Illegally Induced abortion
Intentional expulsion bom ihe uterus el products ol conception: outside lha 

boundariosolthe law.
[iHO~Lun««i abortion: 

criminal 
Illegal
sell-lmluccil

> Additional digills) required Nonspecific cudo I  Net □ primary diagnosis Volumo 1 —  149



636.0 TABULAR LIST 639.9

Requires Qfih-dlgll to identify stage: 
f  0 unspecified

incomplete
complete

3)636.0
06 36 .1
06 36 .2
0 6 36 .3  
# 6 3 6 .4  
0 6 3 6 .5  
$ 6 3 6 .6

v  9636 .7  
•> $ 6 3 6 .8  

9 6 3 6 .9

Complicated by genital tract and pelvic infection 
Complicated by delayed or excessive hemorrhage 
Complicated by damage to pelvic organs or tissues 
Complicated by renal failure 
Complicated by metabolic dlsorder 
Complicated by shock 
Complicated by embolism 
With other specified complications 
With unspecified complication 
Without mention of complication

$ 6 3 7  Unspecified abortion
I in c l u d e  abortion NOS

retained products of conception following abortion, 
not classifiable elsewhere 

Requires fifth-digit to Identify' stage:
0 unspecified
1 incomplete
2 complete

;> 9 6 3 7 .0  Complicated by genital tract and pelvic infection
> $ 6 3 7 .1  Complicated by delayed or excessive hemorrhage

$ 6 3 7 .2  Complicated by damage to pelvic organs or tissues
•> $ 6 3 7 .3  Complicated by renal failure

$ 6 3 7 .4  Complicated by metabolic disorder 
*> 96 37 .5  Complicated by shock
> 9 6 3 7 .6  Complicated by embolism
*: $ 6 3 7 .7  With other specified complications
> $ 6 3 7 .8  With unspecified complication
-V $ 63 7 .9  Without mention of complication

$ 6 3 8  Failed attempted abortion
fa iled , intention,)i expulsion irr.m ihe uterus of products o l conception. 

l i H c i u o c a l  fa i lu re  o f  a t te m p te d  in d u c t io n  o f  ( le g a l) a b o r t io n  
IE E B H  D  incomplete aborts n 1634.0 637.9)

638.0 Complicated by genital tract and pelvic infection
638.1 Complicated by delayed or excessive hemorrhage
638.2 Complicated by damage to pelvic organs or tissues
638.3 Complicated by renal failure
638.4 Complicated by metabolic disorder
638.5 Complicated by shock
638.6 Complicated by embolism

1 638.7 With other specified complications
638.8 With unspecified complication
638.9 Without mention of complication

$ 6 3 9  Complications following abortion and ectopic and molar 
pregnancies
Note: 'fills category Is provided for use when II Is required to classify 

separately the complications classifiable to the fourth-digit level 
In catcgoiies 634-638: for example:
a) when Ihe complication Itself was responsible for an episode 

of medical care, the abortion, ectopic or molar pregnancy 
Itself having been dealt with at a previous episode

b) when these conditions are Immediate complications of 
ectopic or titular pregnancies classifiable to 630 633 where 
they cannot be Identified at fourth-digit level.

639.0

following conditions 
classifiable lo 
630-638

639.1

Genital tract and pelvic Infection
Endometritis 
Parametritis 
Pelvic peritonitis 
Salpingitis 
Salplugo-oophorilis 
Sepsis NOS 
Septicemia NOS
i kmvm l I  urinary trad infection 1639.8) 

Delayed or excessive hemorrhage 
Excessive blccriing from llio uterus.

Afibrinogenemia 
Defibrination syndrome 
Inlravascular hemolysis

following conditions classifi­
able to 630-638

639.2

639.3

639.8

639.9

Damage to pelvic organs and tissues
Laceration, perforation, or 

tear of: 
bladder
bowel following conditions
broad ligament 1 classifiable lo
cervix 630-638
periurethral tissue 
uterus 
vagina

Renal failure
Decline in the ability ol the kidneys to filter ami cleanse the blood.

Oliguria
Renal:

failure (acute) 
shutdown 
tubular necrosis 

Uremia

following conditions classifi­
able lo 630-636

639.4

639.5

Metabolic disorders
Electrolyte imbalance following eondllloris classifiable lo 

630-638
Shock

Circul.iloty collapse following contiillons 
Shock (postoperative) classifiable lo

(septic) 630-638
639.6 Embolism

following conditions 
classifiable to 
630-633

Sudden blockage of an artery.
Embolism:

NOS 
air
nmnlotle ilttid 
blood-clot 
fat
pulmonary 
pvemle 
septic 
soap

Oilier specified complications following abortion or 
ectopic and molar pregnancy

Acute yellow atrophy or 
necrosis of liver 

Cardiac arrest or failure 
Cerebral anoxia 
Urinary tract infection

following conditions 
classifiable to 
030-033

Unspecified complication following abortion or ectopic 
and molar pregnancy

Complicaiionlsl not further specified following conditions 
classifiable to 630 038
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Abb rev. 
fo r
Depts.:
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CRT
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DEC
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LWF
MVA
DNR
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REV
DOT
UA
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F I S C A L  N O T E

STATE OF ALASKA
2002 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): Dept. Affected:

Fiscal Note Number
Bill Version:
( s ) Publish Date:

SB 364
4/24/02

Health & Socia l Services
Title: MEDICAL SERVICES UNDER THE STATE MEDICAID PROGRAM BRU : Medical Assistance

Component: Medicaid Services
S p o n s o r
R eq u es to r

SENATE (RLS) BY REQUEST
SENATE (FIN)

E x p e n d i t u r e s / R e v e n u e s
Note: Amounts do not include inflation un less otherwise noted below.

Component N um ber 

/Thousands of Dollars)

2077

OPERAT ING  EXPEND ITURES FY 2003 FY 2004 FY 20 05 FY 20 06 FY  20 07 FY  20 08
Pe rsona l Services
Travel
Contractual
Supp lies
Equipment
Land & Structures
G rants & Claims
M iscellaneous

TOTAL OPERATING ♦ * • • * •

CAPITAL EXPEND ITURES 1 |
CHANGE IN REVENUES ( 0 ) I I I  1
FUND SO URC E (Thousands o f Do lla rs)
1002 Federa l Receipts
1003 GF Match
1004 GF
1005 GF/Program  Receipts
1037 GF/Menlal Health
Othe (Specify T yp e -d o  not abbrevia

TOTAL * * • • • •

Estim ate o f  any  cun-ent y ea r (F Y 2002 ) c o s t :
C heck th is box (X ) If fund ing  fo r  th is b ill Is In c lu ded  in the G ove rn o r's  FY 2003  budget p ro p o s a l:

PO S IT IONS
Full-time
Part-time
Temporary
ANALYSIS : (Attach a separate page it necessary)
The department cannot determine a fiscal impact related to this bill, as it is unclear how physicians will 
interpret the language in subsection (b), and how that interpretation may or may not differ from current 
practice in referring a woman for an abortion.

Prepared by: 
Division
Approved by: 
Agency

<H«v 2/7/7001 OMB)

Nancy Weller Phone 4 6 5 - 3 3 5 5
Medical Assignee
Elmer A. Lii J s trom , Deputy Com m issioner

Date/Time 0 4 / 2 2 /2 0 0 2  
Date 0 4 / 2 2 /2 0 0 2

Department o f Health & Socia l Services
For distribution Information, call the Governor's Legislative Office

Page 1 of 1_
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IN  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T W E N T Y - S E C O N D  L E G I S L A T U R E  - S E C O N D  S E S S IO N

BY TIIE  SENATE RULES CO M M ITTEE BY REQUEST

Introduced: 4/1S/02 
Referred: Finance

A  B I L L

F O R  A N  A C T  E N T I T L E D

1 " A n  A c t  r e l a t i n g  to  m e d i c a l  s e r v ic e s  u n d e r  t h e  s t a t e  M e d i c a i d  p r o g r a m . "

2 B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T I I E  S T A T E  O F  A L A S K A :

3 * S e c t io n  1. A S  4 7 .0 7  is a m e n d e d  by  a d d in g  a  n e w  se c t io n  to read :

4  S ec .  4 7 .0 7 .0 6 8 .  P a y m e n t  f o r  a b o r t i o n s ,  (a )  E x c e p t  a s  o th e rw ise  re q u i re d  b y

5 fe d e ra l  law , the  d e p a r tm e n t  m a y  p a y  fo r  a n  a b o r t io n  u n d e r  this c h a p te r  o n ly  i f  the

6 a b o r t io n  is a  m e d ic a l ly  n e c e s s a ry  a b o r t io n  o r  is an  a b o r t io n  to te rm in a te  a p re g n a n c y

7 r e s u l t in g  f ro m  ra p e  o r  inces t.  T h e  d e p a r tm e n t  sha ll  a d o p t  r e g u la t io n s  re g a rd in g

X p a y m e n t  fo r  a b o r t io n s  in c o n fo rm i ty  w i th  this s e c t io n  a n d  a p p l ic a b le  federal

9 re g u la t io n s .

10 (b)  A  c la im  for  p a y m e n t  fo r  a  m e d ic a l ly  n e c e s s a ry  a b o r t io n  that is su b m it te d

11 to th e  d e p a r tm e n t  m u s t  b e  a c c o m p a n ie d  b y  a  w r i t te n  c e r t i f ic a t io n  by  the  t rea t ing

12 p h y s ic ia n  t ' .a t  the  a b o r t io n  is m e d ic a l ly  n e c e s s a ry  to trea t  a  se r io u s

13 (1)  a d v e r s e  p h y s ic a l  c o n d i t i o n  o f  a  p r e g n a n t  w o m a n  that

14 (A )  e i th e r  is c a u s e d  b y  th e  p r e g n a n c y  o r  w o u ld  b e  s ig n if ica n t ly

15 a g g ra v a te d  b y  c o n t in u a t io n  o f  the  p re g n a n c y ;  a n d

SENATE BILL NO. 364

SU0364A -1- SU 364
I 'O M M I T  ' E E  Q Q |p fT  TeXt U n d o i ' l i n c d  (DE LE TED  T E X T  BRACKETED] E N G R O S S E D
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(B )  w o u ld  s e r io u s ly  e n d a n g e r  the  p h y s ic a l  h ea l th  o f  the  w o m a n  

i f  th e  p r e g n a n c y  w e re  no t  te rm in a te d  b y  an  a b o r t io n ;  o r

(2) p sy c h o lo g ic a l  i l lness  o f  a  p r e g n a n t  w o m a n  w h o  re q u i re s  

m e d ic a t io n  fo r  t re a tm e n t  o f  the  i l lness  i f

(A )  the  m e d ic a t io n  re q u i re d  to trea t  the  i l lness  w o u ld  b e  h ig h ly  

d a n g e r o u s  to the  fe tus ;  a n d

(B )  the  h ea lth  o f  the  w o m a n  w o u ld  be e n d a n g e re d  i f  the  

m e d ic a t io n  w a s  n o t  tak en  d u r in g  the  p re g n a n c y .

(c) In  th is  sec t io n ,

(1 )  " ab o r t io n "  h as  the  m e a n in g  g iv e n  in A S  18 ,16 .090 ;

(2)  " in ces t"  m e a n s  an  a c t  th a t  w o u ld  c o n s t i tu te  the  c r im e  o f  in c es t  

u n d e r  A S  1 1 .41 .45 0 ;

(3)  " rap e "  m e a n s  a n  act  th a t  w o u ld  c o n s t i tu te  a  c r im e  o f  sex u a l  a s sa u l t  

o r  s e x u a l  a b u s e  o f  a  m in o r  u n d e r  A S  1 1 .4 1 .4 1 0 -  11 .41 .440 .

-2-
N e w  Te.vc U n d e r l i n e d  [DELETED TE X T  BRACKETED!



N um be r and Pe rcen t 
o f R epo rte d In d u ce d Abo rtio ns : 

w ith  A n y M en tio n o f 
Im m ed ia te C om p lic a tio n 

b y T ype o f Im m ed ia te C om p lic a tio n  
M ich ig a n O ccu rre n ce s , 2000

TYPE OF IMMEDIATE 
COMPLICATIONS

Tota l Immediate C om p lica tions

Shock

Uterine Perforation 

Cervical Laceration 

Hemorrhage 

Allergic Response 

Death 

Infection

Retained Products 

Other Complications

Note: Abortions with at least one immediate complication does not 
equal the sum of all the complications specified because a woman 
may have multiple complications reported.
Source: 2000 File of Reported Induced Abortions Occurring in 
Michigan, Division for Vital Records and Health Statistics, Michigan 
Department of Community Health

r ' Nata lity & Pregnancy Index | Immediate Complications--By Type 

r- s ta tis tic s ; & Repo rts
^C om m u n ity Health Home 4 Previous Ne« ►

s ' M ich igan .gov

Number and Percent of Abortions with Any Mention of Complication by Type of Complic... Page 1 of 1

NUMBER PERCENT

26 0.10

9 0.03

4 0.01

0 0.00

5 0.02

1 0.00

0 0.00

0 0.00

8 0.03

3 0.01

http://www.mdch.stnlc.nii.us/pha/osr/abortion/Tab_13.Hsp 4/25/2002

http://www.mdch.stnlc.nii.us/pha/osr/abortion/Tab_13.Hsp


Number and Percent of Abortions with Any Mention of Complication by Type

N um be r and P e rcen t 
o f R epo rte d In d u ce d A b o r t io n s  

w ith A n y M en tio n o f
S u b s e q u e n t C om p lic a t io n  

b y T yp e o f S u b s e q u e n t C om p lic a t io n  
M ich ig a n O ccu rre n c e s , 2000

TYPE OF SUBSEQUENT 
COMPLICATIONS

NUMBER PERCENT

Tota l Subsequent 
C om p lica tions 7 0.03

Shock 0 0.00

Uterine Perforation 0 0.00

Cervical Laceration 0 0.00

Hemorrhage 3 0.01

Anergic Response 0 0.00

Death 0 0.00

Infection 2 0.01

Retained Products 0 0.00

Other Complications 3 0.01

Note: Abortions with at least one subsequent complication does 
not equal the sum of all the complications specified because 
women may have multiple complications reported.
Source: 2000 File of Reported Induced Abortions Occurring in 
Michigan, Division for Vital Records and Health Statistics, Michigan 
Department of Community Health

>  Nata lity & Pregnancy Index (Subsequent Complica tions-By Type 

's ' S ta tis tic s & Repo rts 
'AC omm un ity Health Home 
^  M ich igan .gov

4 Previous Next ►

Page 1 of 1

3

hitn://www.indch.statc.mi.u.s/pha/osr/Abortion/SubCTOTAL.asp 4/25/2002

http://www.indch.statc.mi.u.s/pha/osr/Abortion/SubCTOTAL.asp
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C E R T I F I C A T E  T O  R E Q U E S T  F E D E R A L  ( M E D I C A I D )  F U N D S  F O R  .A B O R T I O N

E ffe c t iv e  N o v e m b e r  13, 1997, C o n g re s s  p as se d  a n o th e r  r e v is io n  o f  the  H y d e  .A m en dm en t  p e r ta in in g  to  
federa l ly  fu n d e d  M e d ic a id  ab o r t io n s .  T h e  p ro v is io n  s ta te s  tha t  federal funds  a re  av a ila b le  fo r  an  a b o r t io n  
o n ly  "(1) i f  the  p re g n a n c y  is th e  resu lt  o f  an  act  o f  ra p e  o r  in ces t ;  o r  (2) in the case  w h e re  a  w o m a n  s u f f e r s  
f ro m  a p h y s ica l  d iso rder , p h y s ica l  in jury , o r  p hysica l  i l ln ess ,  inc lud ing  a  l i fe -e n d a n g e r in g  p h y s ic a l  
c o n d i t io n  c a u se d  by  o r  a r is in g  f r o m  the  p re g n a n c y  itse lf , th a t  w o u ld ,  as certif ied  by  a  p h y s ic ia n ,  p la c e  th e  
w o m a n  in d a n g e r  o f  d ea th  u n le ss  a n  a b o r t io n  is p e r f o r m e d ."

(Recipient's F u ll Nam e)

had  an  a bo r t io n  p ro ce d u re  p e r fo rm e d  on

(Recipient's M edica id  Identification  N u m b er)

/ /
( Mo. /D ay /Year)

In d ica te  th e  c ircu m s tan c e  th a t  a p p l ie s  below :

□ I ce r t i fy  th a t  p r io r  to  p e r f o r m in g  th e  
a b o r t io n  p r o c e d u re  o n  th e  a b o v e  p a t i e n t  to  
t e rm in a te  h e r  p re g n a n c y ,  I o b ta in e d  a  n o n ­
n o ta r iz e d  s ig n e d  s ta te m e n t  f r o m  th e  p a t ie n t  
th a t  h e r  p r e g n a n c y  w a s  th e  r e s u l t  o f  a n  ac t  o f
□ rap e  o r  □ inces t.  T h a t  s t a t e m e n t  is  n o w  
p a r t  o f  the p a t ie n t 's  m e d ic a l  r e c o rd .

□ I c e r t i f y  th a t  in  m y  p ro fe s s io n a l  j u d g e m e n t ,  
th e  a b o r t io n  p ro c e d u re  o n  th e  a b o v e  p a t i e n t  
w a s  p e r f o r m e d  due  to p h y s ica l  d is o rd e r ,  
p h y s ic a l  in ju ry ,  o r  p h y s ica l  i l ln ess ,  in c lu d in g  a  
l i f e -e n d a n g e r in g  physica l  c o n d i t io n  c a u s e d  by  
o r  a r i s in g  f ro m  the  p r e g n a n c y  itse lf ,  tha t  
w o u ld  p la c e  th e  w o m a n  in  d a n g e r  o f  d e a th  
u n le s s  a n  a b o r t io n  w as  p e r f o r m e d ,  b a s e d  on  
full c o n s id e r a t io n  o f  all f a c to rs  as  d e s c r ib e d  in 
th e  a t t a c h e d  o p e ra t iv e  rep o rt .

M .D .
D .O .

(Signature o f  Recipient's A tten d in g  Physician)
/

(M onth /  D ay /  Year)
(Date o f  Physician's S ignature)

T his  cert i f ica te  to  req u es t  federal (M e d ic a id )  funds fo r  an a b o r t io n  m u s t  be personally  s ig n ed  and  d a te d  h v  
the rec ip ien t 's  a t ten d ing  p h v s ic ia n . A  facsim ile  s ig n a tu re  o r  s ignatu re  o f  the  ph y s ic ian 's  a u th o r iz e d  
rep re sen ta t iv e  is n o t  accep tab le .  E a c h  p ro v id e r  su b m it t in g  a  c la im  for abort ion  se rv ic es  (e.g., p h y s ic ia n ,  
inpa tien t  h o sp i ta l ,  o u tp a tien t  h o sp i ta l)  m u s t  a ttach  a  c o m p le te d  certif ica te  bearing  an o rig in a l  s ig n a tu re  o f  
the rec ip ien t 's  a t te n d in g  p h y s ic ian .  T h e  s igna tu re  re q u ire m e n t  w ill  not be  w aived  for resu b m iss io n .

R t v  10/98

F igu re  I  1-3. C ertificate to R eq u est F ederal (M edica id) F unds f o r  A b ortio n



A l a s k a  S t a t e  L e g i s l a t u r e
S e s s io n :
Slate Capitol 
Juneau, AK 99801 
Phone: (907) 465-2327 
Fax: (907) 465-5241

Senator Pete Kelly
District P

Interim. 
119 N. Cushman 

Fairbanks, AK 99701 
Phone:(907)456-8161 

Fax: (907) 456-8163

SB 364 S po n so r S ta tem en t
“An Act relating to medical services under the State Medicaid program’

A majority of Alaskans agree it is inappropriate to use state funds to provide elective abortions. 
Despite the many efforts of the legislature, however, we have been unable to implement the will 
of the people. All attempts to bring Alaskan Medicaid funding under federal standards, which 
prohibit funding abortions except for rape, incest and life of mother, have been thwarted by the 
Alaska Supreme Court.

The Alaska Administrative Code defines therapeutic abortion as, “the termination of a 
pregnancy; certified by a physician as medically necessary to prevent the death or disability of 
the woman, or to ameliorate a condition harmful to the woman’s physical or psychological 
health.” Medically necessary has proved too broad, allowing elective abortions to take cover 
under its umbrella of protection. Currently, any form of emotional discomfort a woman may 
experience from pregnancy could warrant a “medically necessary” termination.

SB 364 defines “medically necessary” thus restricting Medicaid funded abortions to those cases 
that fall under Hyde Amendment guidelines.







DATE: 4/18/02
H' -r'O. 1 1£*•» * I

FURTHER:
r

SENATE FINANCE COMMITTEE REr-ORT

isy-A Z 3 2002 ,
D ate o f 5 -D ay  N o t ic e :________ j_______  DATE TURNED / _ /
(ir. accordance with Uniform Rulei23) " IN TO OFFICE: . C / z p i r A [_ O ..eS—

Finance Committee considered SENATE BILL NO. 364

"An Act relating to medical services under the state Medicaid program."

and recommends: S e n a te  B ill:
[ ] same title

[ ] be rep laced  with  C S __________________________ (__________ ) [ j new title
H o u se  Bill:

[ ] adopt p rev io u s  _____  CS___________________________  (_________ ) [ ] same title
[ j technical title

[ ] attached amendment(s) [ j new: SCR # _

[ ] adopt Letter of Intent b y __________________________  Committee

[ ] further referral t o _______________________ ** Committee

N E W  riSCAL NOTE(S): PREVIOUS FISCAL NOTE(S):

Department Date Fiscal Zero FN#

T )tfS S

Department Date Fiscal Zero FN#

[ ] APPROPRIATION - no fiscal note



F I S C A L  N O T E

STATE OF ALASKA
2002 LEGISLATIVE SESSIONAPR Z  3 2002

Revision Date/Time (Note if correction):_______________
Title: MEDICAL SERVICES UNDER THE STATE MEDICAID PROGRAM BRU:

Fiscal Note Number: 
Bill Version:
( ) Publish Date:

Dept. Affected:_____

SB 364

Health & Social Services
Medical Assistance

Component: Medicaid Services
Sponsor: SENATE(RLS)BY REQUEST
Requestor: SENATE (FIN) Component Numoer: 2077

Expenditures/Revenues (Thousands o f Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING * * * • • *

CAPITAL EXPENDITURES
CHANGE IN REVENUES ( 0 ) |~
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Othe (Specify Type--do not abbrevia

TOTAL * • • • * *

Esti nate of any current year (FY2002) cost:
Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal:

POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separata page if necessary)

The department cannot determine a fiscal impact related to this bill, as it is unclear how physicians will 
interpret the language in subsection (b), and how that interpretation may or may not differ from current 
practice in referring a woman for an abortion.

Prepared by: 
Division
Approved by: 
Agency

(Kov 2/7/700) OMD)

Nancy Weller Phone 465-3355
Medical Assistance Date/Time 04/22/2002
Elmer A. Lindslrom, Deputy Commissioner 
Department of Health & Social Servicos

Date 04/22/2002

For distribution inlormation, call tho Governor's Logislalivo Otfice
Page 1 of J__



SENATE FINANCE COMMITTEE
y - /  / . ? 3 >  /  2 0 0 2  C O M M IT T E E  A  C T IO N

Bill Number I j y a s L
Amendment

Motion

Motion by
1

Objection by
Removed

1
[_

Second Objection by
Committee Member Y Vote N

Senator Austerman
Senator Green
Senator Hoffman
Senator Leman
Senator Olson
Senator Ward
Senator Wilken
Co-Chair Donley . } /
Co-Chair Kelly

Tallv
Yea lo
Nay a

Absent

A  .
P a.<s s



Sessio n: Interim:
Stale Capitol - 119 N. Cushman
Juneau, AK 99801 Fairbanks, AK 99701
Phone: (907) 465-2327 Phone: (907) 456-8161
Fax: (907) 465-5241 Fax: (907) 456-8163

Senator Pete Kelly
District P

SB 364 S pon so r S ta tem en t
“An Act relating to medical services under the State Medicaid program’

A majority of Alaskans agree it is inappropriate to use state funds to provide elective abortions. 
Despite the many efforts of the legislature, however, we have been unable to implement the will 
of the people. All attempts to bring Alaskan Medicaid funding under federal standards, which 
prohibit funding abortions except for rape, incest and life of mother, have been thwarted by the 
Alaska Supreme Court.

The Alaska Administrative Code defines therapeutic abortion as, “the termination of a 
pregnancy; certified by a physician as medically necessary to prevent the death or disability of 
the woman, or to ameliorate a condition harmful to the woman’s physical or psychological 
health.” Medically necessary iias proved too broad, allowing elective abortions to take cover 
under its umbrella of protection. Currently, any form of emotional discomfort a woman may 
experience from pregnancy could warrant a “medically necessary” termination.

A l a s k a  S t a t e  L e g i s l a t u r e

SB 364 defines “medically necessary” thus restricting Medicaid funded abortions ,o those cases 
that fall under Hyde Amendment guidelines.



S B  3 6 4 - M E D I C A I D  P A Y M E N T S  F O R  A B O R T I O N S

S E N A T E  F I N A N C E  C O M M I T T E E

NAM E:

S I G N - I N

y U .A i i ^ -------------- S u b jec t/B il l  No:

fitlc:C o ./D e p t . /T i t le :  — -----------------------------------------------------  Ph o ne :

a m n J n p -)J IPia/q  lA iiU k R -S P lT  ~ A _ Z i p :_____

D o  y o u  w ish  to  te s t i fy ?  A  Y es  N o   R e s p o n d  T o  Q u e s t io n s

V NAME:

C o ./D e p t . /T i t le :

S u b jec t/B il l  No:

................................................... .................

Address:. p p ^ a u j )  u t O l o M ) ________________   Z ip : .

D o  you  w ish  to  te s t i fy ?   Y e s   N o  R e s p o n d  T o  Q u e s t io n sr  s

N A M E : ------------------------------------------------------------------------------------------- S u b jec t/B il l  No:

C o . /D c p t . /T i t l c : -------------------------------------------------------------------------------  P h o n e : ---------------

A d d re s s : -------------------------------------------------------------------------------------------  Z i p : --------------------

D o y o u  w ish  to  te s t i fy ?   Y e s   N o   R e s p o n d  T o  Q u e s t io n s

N A M E : -------------------------------------------------------------------------------------------  S u b jec t/B il l  No: -------

C o . / D e p t . / T i l l c : -------------------------------------------------------------------------------  P h o n e : ------------------------

A d d re s s : ------------------------------------------------------------------------------------------- Z i p : -------------------------------

D o y o u  w ish  to  te s t i fy ?   Y e s   N o   R e s p o n d  T o  Q u e s t io n s

SFC - I -  d /23/02
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D O  Y O U  W A N T  

T O  T E S T I F Y ?  
Y  o r  N

Rghia--Siffith— a S e l f Y- SB364
Em ail  add ress :

J e n n i f e r  R u d i n g e r  _____
Em ail add ress :

A K  C iv il  L i b e r t i e s  U n io n Y- SB364
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STATE CAPITOL. ROOM 213 
JUNEAU, ALASKA 93B0M182 

007) 405-3701 
FAX 465-2832 

EMAIL: senaie.sacretaryeiegis slals.ak us

FOR YOUR IMMEDIATE A TTENTION

D A T E :  M a y  9, 2 0 0 2

T O : S c n a 'c  F in a n c e  C o m m it te e
(M in d y ,  R o o m  5 2 0 )

F R O M : O ff ic e  o f  the  S e n a te  S ecre ta ry

S U B J :  W a iv e d  B il l(s )

T h e  C h a i r  o f  the  C o m m it te e  n o te d  abo v e  h as  w a iv e d  re fe rra l  o n  the  fo l lo w in g  bill(s):

"A n A c t  re la t in g  to the  fee fo r  the C h it in a  d ip  net f ish in g  p e rm it ;  a n d  p ro v id in g  fo r
an e ffe c t iv e  date ."

P le a se  g iv e  the  bill f i lc (s)  to  the p ag e  fo r  fo rw a rd in g  to the  n ex t  C o m m it te e  o f  
re fe rra l .

Thank you.

RETRIEVE
S E N A T E  B IL L  N O . 3 6 6



F I S C A L  N O T E

STATE O F ALASKA
2002 LEGISLATIVE SESSION

Revision Dale/Time (Note if correction): 
Title Chitina Dip Net Fishery Permit Fee

Dept. Affected:
"BRU

Fiscal Note Number:
Bill Version:
(S) Publish Date:

1
SB 36R
5/9/02

Fish and Game
Sport Fisheries

Component Sport Fisheries
Sponsor
Requester

Senate Judiciary 
Senate Resources Component No. 464

Expenditures/Revenues___________ _______________
Note: Amounts do not include inflation ui. s otherwise noted below.

(Thousands of Dollars)

OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services
Travel
Contractual (115.9) (115.9) (115.9) (115.9) (115.9) (115.9)
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING (115.9) (115.9) (115.9) (115.9) (115.9) (115.9)

CAPITAL EXPENDITURES
CHANGE IN REVENUES ( 1024 F&G) j (115.9)| (115.9)| (115.9)1 (115.9)1 (115.9)1 (115.9)|
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
1024 Fish and Gamo Fund (115.9) (115.9) (115.9) (115.9) (115.9) (115.9)

TOTAL (115.9) (115.9) (115.9) (115.9) (115.9) (115.9)

Estimate of any current year (FY2002) cost: 0 0
Check this box (X) if funding for this bill is included in the Governor’s FY 2003 budget proposal: 
POSITIONS
Full-time 0 0 0 0 0 0
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0

ANALYSIS: (Attach a separata  p a g e  if  nocossary)

For the past two years (2000 and 2001) the cost of a cnitina dip net fishing permit has been S25.
* $5 from each permit went to pay for site services including portable restrooms and garbage receptacles;
* $2 from each permit went to pay for administration of the permit program and services; and
* $18 from each permit went to the Chitina and Ahtna Corporations for guaranteed access on corporation 
lands by permit holders and eligible family members

Passage of SB 366 would reduce the cost of a Chitina dip net permit from $25 to $10.

Preparod by: Kelly Hopler. Director_________________________________  Phono 465-4180
Division Sport Fish____________________   Dato/Timo 5/4/02 4:00 PM
Approvodby: Frank Ruo. Commissionor_____________________________  Dato 5/6/2002
Agoncy Alaska Department of Fish and Gamo____________________

<r<avMnl 0/7001 OMB)
COMMITTEE COPY
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FISCAL NOTE #1

ANALYSIS CONTINUATION

The average number of permits sold during 2000 and 2001 is 7,729. Funds generated from the sale of 
7,729 permits totals $193.2.

If the cost of a permit is reduced to $10, the funds generated from the sale of 7,729 permits will be 
reduced by $115.9.

The reduced revenues will not provide a funding level that allows for guaranteed access contracts for the 
corporation lands. All funds generated from the sale of the $10 fishing permit will be transferred by RSA 
to the Department of Natural Resources (DNR). Division oi Parks and Outdoor Recreation. DNR will use 
these funds to upgrade and expand the site services for fishery participants.

The passage of this legisaltion will result in a decrease of $115.9 in revenue, and con:, actual expenditures 
will be reduced by a commensurate amount of $115.9. There is no fiscal impact to the operation of the 
Division of Sport Fish.

STATE OF ALASKA BILL NO. SB 366__________
2002 LEGISLATIVE SESSION

Page 2 of 2



SENATE COMMITTEE REPOI. . . . . .  *
First Committee of Referra

S e n a te  Bill:
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adopt previous

attached amendment(s)
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S ee . 39.35.527. E le c t io n  to  t e r m i n a t e  c o v e r a g e  a s  a  p e a c e  o ff icer*  [Q j^ l  f ire  

f i g h t e r ,  o r  ju v e n i le  o f f i c e r , (a)  A n y  a c t iv e  m e m b e r  m a y  e le c t  to i r re v o ca b ly  

re l in q u ish  h a z a r d o u s  d u t y  [ P E A C E  O F F IC E R  O R  E IR E  F I G H T E R ]  s ta tu s  w i th  the 

s y s te m  a n d  to re ta in  all c re d i te d  se rv ic e  a s  i f  it had  b een  a c q u ire d  as  a  m e m b e r  o th e r  

than  a  p ea ce  officer* [O R ]  fire f igh te r. o r  ju v e n i le  o f f i c e r .

(b) In o rd e r  to  re l in q u ish  i i z a r d o u s  d u ty  [P E A C E  O E E IC E R  O R  F IR E  

FIGIT1 E R |  s ta tu s  w i th  th e  sy s te m , a p e rso n  m u s t  be a n  a c t iv e  m e m b e r  and  m u s t  file a 

w r i t te n  req u e s t  w i th  the  a d m in is t r a to r  by  Ju ly  1, 1984, f o r  a c t iv e  m e m b e r s  w h o  a r e  

p e a c e  o f f ic e r s  o r  f i r e  f i g h t e r s  o r  w i th in  six  m o n th s  a f te r  e m p lo y m e n t  as a p ea ce  

o f f ic e r  o r  fire f ighter,  o r  by  J u l y  1, 2 0 0 3 ,  o r  w i th i n  s ix  m o n t h s  a f t e r  e m p l o y m e n t  as 

a  ju v e n i l e  o f f i c e r  f o r  a c t iv e  m e m b e r s  w h o  a r e  ju v e n i le  o f f ic e r s ,  w h ic h e v e r  o c c u rs  

la ter .  N o  p e rso n  h as  m o re  th an  o n e  o p p o r tu n i ty  to e x e rc ise  th is  o p t io n .

(c) A s  so o n  as p o s s ib le  a f te r  the  r e l in q u ish m e n t ,  the a d m in i s t r a to r  sha ll  re fund  

to  a  p e rso n  w h o  re l in q u ish e s  h a z a r d o u s  d u t y  [ P E A C E  O F F I C E R  O R  F IR E  

F IG H T E R ]  s ta tu s  u n d e"  this se c t io n  a  re fu n d  equal  to th e  a m o u n t  by  w h ich  the 

b a la n c e  o f  the  p e r s o n ’s  a c c u m u la te d  m a n d a to ry  c o n t r ib u t io n s  p lu s  in te re s t  e x c e e d s  the 

b a la n c e  w h ic h  w o u ld  ex is t  i f  all s e rv ic e  c red it  had  b ee n  a c q u ire d  a s  a  m e m b e r  o th e r  

th a n  a p e a c e  officer* [O R J fire  f ig h te r , o r  ju v e n i le  o f f i c e r .

(d )  A  w ri t ten  req u e s t  to  re l inq u ish  h a z a r d o u s  d u ty  |P E A C E  O F F I C E R  O R  

F I R E  F IG H T E R ]  s ta tu s  is i r re v o c a b le  u p o n  fil ing w ith  the  a d m in is t ra to r .

(e)  In  th i s  s e c t io n ,  " h a z a r d o u s  d u ty  s t a t u s "  m e a n s  s t a t u s  a s  a p e a c e  

o f f i c e r ,  f i r e  f ig h t e r ,  o r  j u v e n i l e  o f f i c e r  u n d e r  th i s  s y s te m .

* S e e .  6 .  A S  3 9 .3 5 .6 8 0  is a m e n d e d  b y  a d d in g  a n *\v par.'igruph to r a id :

(41) " ju v e n i le  o l l le e r"  m e a n s  a ^ y o u t h  c o u n s e lo r ,  unit  leader ,  o r  

su p e r in te n d e n t  in a  ju v e n i le  d e te n t io n  o r  ju v e n ile  co r re c t io n a l  iae i! i t \v  O p e . i ' ^ e ^ c i  t a u
S f e h . o f  .

* S e c .  7. T h e  u n c o d i l ie d  law  o f  the  S ta te  o l  A laska  is a m e n d e d  by  a d d in g  a  n e w  se c t io n  to 

read:

T R A N S I T I O N ,  (a )  A n  e m p lo y e e  w h o  w a s  e m p lo y e d  b e fo re  J a n u a ry  1, 2 0 0 3 ,  bu t  on 

o r  a f te r  J u n e  2 3 ,  1983, in a  p o s i t io n  that m e e ts  the d e f in i t io n  o f  " ju v e n i le  o f f ic e r"  e n a c ted  in 

sec. 6  o f  th is  A c t  m a y  c o n v e r t  the  c re d i te d  se rv ic e  fo r  tha t  p o s i t io n  d u r in g  th a t  t im e  to c red ited  

se rv ic e  a s  a  j u v e n i l e  o f f ic e r  as  e n a c te d  by  th is  A c t  by  c la im in g  the  s e r v ic e  a s  j u v e n i l e  o ff ice r

t 22-LSI701YA

SB0J67A -J-
N’.'W T e x t  U n d e r l i n e d  (DELETED T E X T  BRACKETED]
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1 se rv ic e  b e fo re  the  m e m b e r  is a p p o in te d  to  re t i rem en t.  W h e n  the  m e m b e r  c la im s  th is  c ic d i t e d

2 s e rv ic e  a s  j u v e n i l e  o f f ic e r  s e rv ic e ,  an  in d e b te d n e s s  o f  the  m e m b e r  to the  sy s te m  sh a ll  be

3 e s ta b l i sh e d .  T h e  in d e b te d n e s s  is e q u a l  to (1 )  the  c o n t r ib u t io n s  to the  sy s te m  tha t  the

4  e m p lo y e e  w o u ld  h a v e  m a d e  i f  the  se rv ic e  h a d  c o u n te d  a s  j u v e n i l e  o f f ic e r  se rv ic e ,  less  (2 )  the

5 c o n t r ib u t io n s  to the  s y s te m  th a t  the  e m p lo y e e  a c tu a l ly  m a d e .  In te res t,  a s  p re s c r ib e d  by

6 r e g u la t io n ,  a c c ru e s  o n  diis in d e b te d n e s s ,  a s  re q u i re d  by  reg u la t io n .  A n y  o u ts ta n d in g

7 in d e b te d n e s s  tha t  ex is ts  a t the  t im e  a  p e rso n  is a p p o in te d  to re t i re m e n t  w ill  req u ire  an  actua r ia l

8 a d ju s tm e n t  to the b e n e f i ts  p a y a b le  based  u p o n  the  se rv ic e  c la im e d  u n d e r  th is  su b sec t io n .

9 (b )  In th is  s e c t io n ,  " ju v e n i le  o f f ic e r  se rv ic e"  m e a n s  s e rv ic e  tha t  is e l ig ib le  fo r

10 e n h a n c e d  re t i re m e n t  b e n e f i t s  as  e s ta b l i sh e d  in th is  A c t.

22-LS1701 \A

SH 367 -4- SH0367A
N e w  T e x t .  U n d e r  l i n e d  [DELETED T E S T  BRACKETED]



A l a s k a  S t a t e  L e g i s l a t u r e
Session:
State Capitol 
Juneau, AK 99801 
Phone: (907) 465-2327 
Fax: (907) 465-5241

Interim. 
119 N. Cushman 

Falrbankf.AK 99701 
Phone: (907) <156-8161 

Fax: (907) 456-81G3

Senator Pete Kelly
District P

S B  3 6 7  S p o n s o r  S t a t e m e n t

“An Act relating to retirement contributions and benefits unde the public employees’ 
retirement system of certain juvenile detention employees and juvenile correctional institution

employees.”

Alaska law, AS 39.35.370(a)(2), states that peace officers and firefighters are entitled to normal 
retirement benefit after 20 years of service. SB 367 adds juvenile officers to this statute as 
employees eligible to participate in the 20-year retirement system. The term juvenile ojficer is 
defined as, “youth counselor, unit leader, or superintendent in a juvenile detention or juvenile 
correctional facility.” Juvenile officers are the employees who work with juveniles inside a 
correctional facility. They have the same or very similar training as other peace officers as well 
as the authority to restrain and arrest individuals.

Juveniles who are in a correctional facility are there for reasons such as commission of a serious 
crime, mental health problems, substance abuse problems, or a combination of all of these 
issues. These youths demand the highest level of care and rehabilitation efforts while 
presenting high levels of risk to their officers.

As presently written, the statutes create an uneven situation where a probation officer working 
outside a correctional facility could arrest and deliver a  ̂ mile to a correctional facility. The 
officer outside the facility would be entitled to a 20-year retirement while the officers inside the 
facility are not. Adult correctional officers also qualify for a 20-year retirement.

Providing a 20-year retirement system for juvenile officers is fair since these employees 
perform the same or very similar work duties as other employees charged with preserving 
public safety. SB 367 also creates an incentive for existing juvenile officers to remain in their 
positions and will attract qualified applicants for new positions.



ST A T E  O F A L A SK A
D E P A R T M E N T  O F  H E A L T H  A N D  S O C I A L  S E R V I C E S

D IV IS IO N  O F  J U V E N IL E  J U S T IC E

P.O. 3 0 X 1 1 0 6 3 5  
JU NEAU. ALASKA 99311-0635 
PH ONE: (907) 465-2212 

F A X  (907) 465-2333

Tony K nowles ,  G O V E R N O R

M a y  1, 2002

S e n a to r  P e te  K e l ly ,  C o -C h a i r  
S e n a te  F in a n c e  C o m m it te e  
A la s k a  C ap ito l  B u ild in g ,  R o o m  518  
J u n e a u ,  A la s k a  9 9 8 01

R E :  S B  3 6 7

D e a r  S e n a to r  K e lly ,

D u r in g  the  c o m m i t te e  h e a r in g  o n  SB  3 6 7  o n  A p r i l  29, 2 00 2  S e n a to r  W a r d  a sk ed  i f  th e re  w ere  o th e r  
s ta tes  w h ic h  p ro v id e d  a  2 0  y ea r  re t i re m e n t  b e n e f i t  to the ir  ju v e n i le  y o u th  fac il i ty  staff.

W e  h a v e  m a d e  d ire c t  inq u ir ie s  to a  n u m b e r  o f  o th e r  s ta tes a n d  h a v e  fo un d  s o m e  ju r i sd ic t io n s  
p ro v id e  a 2 0  y ea r  re t i re m e n t  b e n e f i t  to  you th  fac il i ty  staff. W e  h a v e  n o t  m a d e  c o n tac t  w i th  all 4 9  
sta tes , s o  th e  fo l lo w in g  sh o u ld  n o t  b e  c on s id e red  to b e  a def in i t ive  lis t  o f  ju r i s d ic t io n s  w h o  p ro v id e  
th is  b e n e f i t  to th e se  staff.

A r i z o n a .  Y o u th  c o rrec t io n s  o fficers , y o u th  p ro g ram  off icers  and  o th e r  d es ig n a te d  p o s i t io n s  
w i th in  the  S ta te  D e p a r tm e n t  o f  Ju v e n i le  C o rrec tions  m a y  re t i re  w ith  2 0  y ea rs  o f  c red ited  
se rv ice .  (A .R .S .  § 38-881  and  3 8 -8 8 5 B )

I l l in o i s .  S ta te  j u v e n i l e  se cu r i ty  o f f ic e rs  a re  e l ig ib le  f o r  re t i re m e n t  a f te r  20  years  o f
c re d i te d  s e rv ic e  i f  th e y  a re  5 0  years  o f  age . (4 0  K C S  5 /S ec .  14 .1 1 0 )

L o u i s i a n a .  S ta te  a d u l t  a n d  ju v e n i l e  c o r re c t io n s  o f f i c e i \  a re  e l ig ib le  fo r  a 2 0  y e a r  
re t i r e m e n t  u n d e r  a  r e d u c e d  actua r ia l  b e n e f i t  at ag e  50  a n d  a  full r e t i re m e n t  b e n e f i t  at a n y  
a g e  w i th  25  y ea rs  o f  c re d i ted  se rv ice .  (L .S  .R. S u b t i t le  11, P a r  IV , § 4 4 1 )

A g a in  w h i le  th is  is no t  an  e x h a u s t iv e  list, it d o e s  a n s w e r  S en . W a r d ’s q u e s t io n  a s  to w h e th e r  o r
n o t  o th e r  ju r i s d ic t io n s  p ro v id e  a 2 0  y e a r  re t i re m e n t  b en e f i t  to  th o se  w ith  a  s im i la r  d u ty  o r
fu n c t io n  w i th in  a  j u v e n i l e  c o r re c t io n s  sy s te m . I f  you h av e  o th e r  q u e s t io n s  o r  c o n c e rn s ,  p lease  d o  
n o t  h e s i t a te  to c o n ta c t  m e.

R o b e r t  B u l tc a n e
A d m in is t ra t iv e  Ju v e n i le  P ro b a t io n  O ff ice r



■

A r P ' i  2 - 0  V \ \
3 8 -8 8 1 .  D e f in i t io n s

In th is  a r t ic le ,  u n le ss  the  c o n te x t  o th e rw is e  req u ires :

1. " A c c id e n ta l  d isab i l i ty "  m e a n s  a p h y s ica l  o r  m en ta l  c o n d i t io n  th a t  the  loca l  b o a rd  f in d s  to ta l ly  and  
p e rm a n e n t ly  p re v e n ts  an  e m p lo y e e  f ro m  p e r fo rm in g  a re a so n a b le  ra n g e  o f  d u t ie s  w i th in  the  e m p lo y e e 's  
d e p a r tm e n t ,  w a s  in c u r re d  in the  p e r fo rm a n c e  o f  the  e m p lo y e e ’s d u t ie s  a n d  w a s  the  resu lt  o f  a ny  o f  the  
fo l lo w in g :

(a) P h y s ic a l  c o n ta c t  w i th  in m a te s ,  p r is o n e rs ,  p a ro le e s  o r  p e r s o n s  on  p ro b a t io n .

(b) R e s p o n d in g  to  a c o n f ro n ta t io n a l  s i tu a t io n  w ith  inm a te s ,  p r iso n e rs ,  p a ro le e s  o r  p e r s o n s  on  p ro b a t io n .

(c) A  j o b  re la te d  m o to r  v eh ic le  a c c id e n t  w h i le  o n  o ff ic ia l  b u s in e s s  fo r  th e  e m p lo y e e 's  e m p lo y e r .  A  j o b  
re la te d  m o to r  v eh ic le  a c c id e n t  d o e s  n o t  in c lu d e  an  a c c id e n t  tha t  o c c u r s  o n  th e  w a y  to  o r  f ro m  w o rk .
P e rso n s  f o u n d  gu il ty  o f  v io la t in g  a p e rs o n n e l  ru le , a  ru le  e s ta b l i sh e d  b y  th e  e m p lo y e e 's  e m p lo y e r  o r  a s ta te  
o r  fed era l  law  in c o n n e c t io n  w i th  a j o b  re la ted  m o to r  v eh ic le  a c c id e n t  d o  n o t  m e e t  the  c o n d i t io n s  fo r  
acc id en ta l  d isab i li ty .

2. " A c c u m u la te d  m e m b e r  c o n t r ib u t io n s "  m e an s  the  s u m  o f  all m e m b e r  c o n t r ib u t io n s  d e d u c te d  f ro m  a 
m e m b e r 's  sa la ry  a n d  p a id  to th e  fu n d , p lu s  m e m b e r  c o n tr ib u f io n s  t ra n s fe r re d  to  the  fu n d  b y  a n o th e r  
r e t i re m e n t  p lan  c o v e r in g  p u b l ic  e m p lo y e e s  o f  th is  s ta te ,  pluo p re v io u s ly  w i th d ra w n  a c c u m u la te d  m e m b e r  
c o n t r ib u t io n s  w h ich  a re  r e p a id  to the  fu n d  in a c c o rd a n c e  w i th  this a r t ic le ,  m in u s  a n y  b e n e f i t s  p a id  to o r  on  
b e h a l f  o f  a  m e m b e r .

3. "A v e ra g e  m o n th ly  sa la ry"  m e a n s  o n e - th ir ty - s ix th  o f  the  a g g re g a te  a m o u n t  o f  s a la ry  p a id  a  m e m b e r  b y  a 
p a r t ic ip a t in g  e m p lo y e r  d u r in g  a  p e r io d  o f  th ir ty -s ix  c o n s e c u t iv e  m o n th s  o f  se rv ic e  in w h ic h  the  m e m b e r  
rec e iv ed  the  h ig h e s t  s a la ry  w i th in  the  last  o n e  h u n d re d  tw e n ty  m o n th s  o f  s e rv ice .  A v e ra g e  m o n th ly  sa la ry  
m e a n s  the  a gg re g a te  a m o u n t  o f  c o m p e n s a t io n  pa id  a  m e m b e r  d iv id e d  b y  the  m e m b e r ’s m o n th s  o f  s e rv ic e  if  
the  m e m b e r  h as  less  than  th ir ty -s ix  m o n th s  o f  se rv ice .  In the  c o m p u ta t io n  u n d e r  this p a ra g ra p h ,  a p e r io d  o f  
n o n p a id  o r  p a r t ia l ly  p a id  ind us tr ia l  l e a v e  sha ll  b e  c o n s id e re d  b ased  on  th e  sa la ry  the e m p lo y e e  w o u ld  h av e  
re c e iv e d  in the  e m p lo y e e 's  j o b  c la s s i f ic a t io n  i f  the e m p lo y e e  w as  n o t  on  in d u s tr ia l  leave .

4 . "B en e f ic ia ry "  m e a n s  an  in d iv id u a l  w h o  is b e in g  p a id  o r  w h o  h as  e n t i t le m e n t  to  the  fu tu re  p a y m e n t  o f  a 
p e n s io n  o n  a c c o u n t  o f  a  rea so n  o th e r  than  the  ind iv id u a l 's  m e m b e rs fv n  in the  r e t i re m e n t  p lan .

5. " C la im a n t"  m e a n s  a  m e m b e r ,  b e n e f ic ia ry  o r  e s ta te  tha t  f iles an a p p l ic a t io n  fo r  b e n e f i ts  w ith  the  
re t i re m e n t  p lan .

6. "C red i te d  se rv ic e"  m e a n s  c re d i te d  se rv ic e  t ra n s fe rre d  to the  re t i re m e n t  p lan  f rom  a n o th e r  re t i re m e n t  
sy s te m  o r  p lan  fo r  p u b l ic  e m p lo y e e s  o f  th is  s ta te , p lu s  th o se  c o m p e n s a te d  p e r io d s  o f  s e rv ic e  as a m e m b e r  
o f  the  re t i re m e n t  p lan  fo r  w h ich  m e m b e r  c o n t r ib u t io n s  a re  o n  d ep o s it  in the  fund .

7. " D e s ig n a te d  p o s i t io n "  m eans :

(a) F o r  a  c o un ty :

(i) A  c o u n ty  d e te n t io n  o ff icer .

(ii) A n o n u n i fo rm e d  e m p lo y e e  o f  a s h e r i f f s  d e p a r tm e n t  w h o s e  p r im a ry  d u t ie s  re q u ire  d i r e c t  c o n ta c t  w ith
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inm ates .

(b) F o r  the  s ta te  d e p a r tm e n t  o f  c o r re c t io n s  and  th e  d e p a r tm e n t  o f  j u v e n i l e  c o r re c t io n s ,  o n ly  the fo l lo w in g  
sp e c if ic a l ly  d e s ig n a te d  po si t io ns :

(i) F o o d  se rv ice .

(ii) N u r s in g  p e rso n n e l .

(iii) C o r re c t io n s  p h y s ic ia n  a ss is tan t .

(iv) T h e ra p is t .

(v) C o r re c t io n s  d en ta l  ass is tan t .

(vi) H y g ien is t .

(vii) C o r re c t io n s  m e d ic a l  ass is tan t .

(viii)  C o r re c t io n a l  se rv ice  o ff icer ,  in c lu d in g  a ss is tan t  d e p u ty  w arden , d e p u ty  w a rd e n ,  w a rd e n  and  
su p e r in te n d e n t .

(i,\) S ta te  co r re c t io n a l  p ro g ra m  officer.

(x) P a ro le  o r  c o m m u n i ty  su p e rv is io n  o ff icers .

(xi)  In v es tig a to rs .

(xii)  T e a c h e rs .

(xii i)  In s t i tu t io n a l  m a in te n a n c e  w o rk e rs .

(x iv)  Y o u th  c o rre c t io n s  off icer .

(xv )  Y o u th  p ro g ra m  off icer .

(xv i)  B e h a v io ra l  hea lth  t re a tm e n t  un it  m a n ag e rs .

(xv ii)  T h e  d ire c to r  and  a ss is tan t  d ire c to rs  o f  the  d e p a r tm e n t  o f  ju v e n i le  c o r re c t io n s  a n d  the  su p e r in ten d en t  
o f  the s ta te  e d u c a t io n a l  sy s te m  fo r  c o m m i t te d  you th .

(xv ii i)  T h e  d irec to r ,  d ep u ty  d ire c to rs  a n d  a ss is tan t  d ire c to rs  o f  the s ta te  d e p a r tm e n t  o f  c o r re c t io n s .

(x ix )  O th e r  p o s i t io n s  d e s ig n a te d  by  the  local b o a rd  o f  the  s ta te  d e p a r tm e n t  o f  c o r re c t io n s  o r  the local  b o a rd  
o f  the d e p a r tm e n t  o f  ju v e n i le  c o r re c t io n s  p u rsu a n t  to se c t io n  3 8 -8 9 1 , su b se c t io n  E.

(c) F o r  a  c i ty  o r  tow n , a  c i ty  o r  tow n  d e ten t io n  off icer .

(d) F o r  an  e m p lo y e r  o f  an  e l ig ib le  g ro u p  as d e f in e d  in sec t io n  3 8 -84 2 , fu l l - t im e  d isp a tc h e rs .
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EX3

8. " E m p lo y e e "  m e a n s  a  p e rso n  d e te rm in e d  b y  the  local b o a r d  to b e  e m p lo y e d  b y  a  p a r t ic ip a t in g  e m p lo y e r  
in  a  d e s ig n a te d  p o s i t io n .

9. "E m p lo y e r"  m e a n s  an  a g e n c y  o r  d e p a r tm e n t  o f  this s ta te  o r  a p o li t ica l  su b d iv is io n  o f  th is  s ta te  w h ich  has  
one  o r  m o re  e m p lo y e e s  in a  d e s ig n a te d  pos i t ion .

10. "F u n d "  m e a n s  the c o rre c t io n s  o f f ic e r  r e t i re m e n t  p lan  fund .

11. "F u n d  m a n a g e r"  m e a n s  the  fu n d  m a n a g e r  o f  the  p u b l ic  sa fe ty  p e rs o n n e l  r e t i r e m e n t  sy s tem .

12. "Local  bo ard "  m e a n s  the  r e t i re m e n t  b o a rd  o f  the e m p lo y e r  that c o n s is ts  o f  p e r s o n s  a p p o in te d  o r  e lec ted  
to a d m in is te r  the  p la n  as i t  ap p l ie s  to  th e  e m p lo y e r 's  m e m b e r s  in  the  p lan .

13. "M e m b e r"  m e a n s  a n y  e m p lo y e e  w h o  m e e ts  all o f  the  fo l lo w in g  q u a l if ica tio n s :

(a) W h o  is a  fu l l - t im e  p a id  p e rso n  e m p lo y e d  b y  a p a r t ic ip a t in g  e m p lo y e r  in a d e s ig n a te d  pos i tio n .

(b) W h o  is  re c e iv in g  sa la ry  fo r  p e rso na l  se rv ic es  r e n d e re d  to  a p a r t ic ip a t in g  e m p lo y e r  o r  w o u ld  be 
r e c e iv in g  sa la ry  e x c e p t  fo r  an  a u th o r iz e d  lea v e  o f  a bsence .

(c) W h o s e  c u s to m a ry  e m p lo y m e n t  is fo r  m o re  than  tw e n ty  h o u rs  each  w e e k  a n d  fo r  m o re  th an  six  m o n th s  
in a  c a le n d a r  year.

14. " N o rm a l  re t i re m e n t  date"  m e a n s  the  firs t d ay  o f  the  c a le n d a r  m o n th  im m e d ia te ly  fo l lo w in g  an 
e m p lo y e e 's  c o m p le t io n  o f  tw en ty  yea rs  o f  se rv ic e ,  the  e m p lo y e e 's  s ix ty -se c o n d  b ir th d a y  a n d  c o m p le t io n  o f  
ten yea rs  o f  se rv ic e  o r  the  m o n th  in w h ic h  the  su m  o f  th e  e m p lo y e e ’s a g e  and  years  o f  c re d i te d  s e n  ice 
eq u a ls  e igh ty .

15. "P a r t ic ip a t in g  e m p lo y e r"  m e a n s  an  e m p lo y e r  w h ich  the  fund m a n a g e r  h as  d e te rm in e d  to  h av e  on e  o r  
m o re  e m p lo y e e s  in  a d e s ig n a te d  p o s i t io n  o r  a  cou n ty ,  c i ty  o r  tow n  w h ich  has e n te re d  in to  a  jo in d e r  
a g re e m e n t  p u rsu a n t  to  se c t io n  3 8 -9 0 2 .

16. "P e n s io n "  m e a n s  a  se r ies  o f  m o n th ly  p a y m e n ts  b y  the  re t i re m e n t  p lan .

17. "R e t ire d  m e m b e r"  m e a n s  an in d iv id u a l  w h o  is b e in g  p a id  a  p en s io n  o n  a c c o u n t  o f  the in d iv id u a l 's  
m e m b e r s h ip  in the  re t i re m e n t  p lan .

18. "R e t ire m e n t"  m e a n s  te rm in a t io n  o f  e m p lo y m e n t  a f te r  a  m e m b e r  h as  fu lf i l led  all r e q u i re m e n ts  for a 
p en s io n .

19. " R e t i re m e n t  p lan "  o r  "p lan"  m e a n s  the  c o rre c t io n s  o f f ic e r  re t i re m e n t  p la n  e s ta b l i sh e d  by  this article.

20. "S a la ry"  m e a n s  the  b a s e  sa la ry  o r  b ase  w a g e s ,  sh if t  d iffe ren tia l  p ay  a n d  h o l id a y  p ay  p a id  a m e m b e r  in a 
d e s ig n a te d  p o s i t io n  fo r  p e rso n a l  se rv ic e s  ren d e re d  to a p a r t ic ip a t in g  e m p lo y e r  o n  a re g u la r  m o n th ly ,  
s e m im o n th ly  o r  b iw e e k ly  p ayro ll  b as is .  S a la ry  in c lu d es  a m o u n ts  tha t  a re  su b je c t  to d e fe r red  c o m p e n s a t io n  
o r  tax  sh e l te r  a g re em en ts .  S a la ry  d o e s  no t  in c lu d e  a n y  re m u n e ra t io n  o r  r e im b u r s e m e n t  o th e r  than  as 
p re sc r ib e d  by  this p a rag rap h .

21. "S e rv ice"  m e a n s  e m p lo y m e n t  ren d e red  to  a p a r t ic ip a t in g  e m p lo y e r  as an e m p lo y e e  in a d es ig n a te d  
pos i tio n .  A n y  a b s e n c e  tha t  is a u th o r iz e d  b y  an  e m p lo y e r ,  in c lu d in g  any  p e r io d s  d u r in g  w h ich  the  e m p lo y e e

’. 38-881 - Definitions hUp://www.azleg.state.a7..us/ars/3S/00SSl.h:

3 of 4 S/?/?Q02 I 58 P'


