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NPDES primacy by the state, including

(1) statutory and regulatory changes;

(2) procedures for issuing permits;

(3) procedures for conflict resolution with the United States Environmental
Protection Agency;

(4) a statement of the cost of assuming NPDES primacy;

(5) a statement of sources of federal funding available.

(b) The draft plan shall be submitted to relevant interest groups and the public for
review and comment before the Department of Environmental Conservation adopts a final
plan. The draft plan shall be submitted to the legislature for review and comment. The final
plan shall be submitted to the legislature on the first day of the Second Regular Session of the
Twenty-Third Alaska State Legislature. leo3

*Sec. 3. 1his Act takes ellect hrnnrhihrtjgyiinder AS 01.10.070(c).
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CS FOR SENATE BILL NO. 326(RES)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - SECOND SESSION

BY THE SENATE RESOURCES COMMITTEE

Offered: 3/27/02
Referred: Finance

Sponsor(s): SENATORS THERRIAULT, Olson

ABILL
FOR AN ACT ENTITLED
"An Ad relating fo evaluating state assumption of the wastewater discharge program

under the federal Clean Water Act; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1 Ihe uncodilicd law of the State of Alaska is amended by adding a new section
to read:

FINDINGS AND PURPOSE. The Department of Environmental Conservation has
proposed assuming the national pollutant discharge elimination system (NPDES) permit
system program for Alaska under 33 U.S.C. 1342 from the United States Environmental
Protection Agency. The department is directed to evaluate (he potential benefits and
consequences ofassuming NPDES primacy for Alaska.

*See. 2. The uncodilicd law of the State of Alaska is amended by adding a new section to
read:

PLAN FOR ASSUMING NPDES PRIMACY BY STATE, (a) The Department of
Environmental Conservation shall r'"clop an implementation plan for the assumption of

SB0326H 1 CSSB326(RES>
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NPDES primacy by the state, including
(1) statutory and regulatory changes;

(2) procedures for issuing permits;
(3) procedures for conflict resolution with the United States Environmental

(4) a statement of the cost of assuming NPDES primacy;
(5) a statement of sources of federal funding available.
(b) The draft plan shall be submitted to relevant interest groups and the public for
review and comment before the Department of Environmental Conservation adopts a final
10 plan. The draft plan shall be submitted lo the legislature for review and comment. The final
11 plan shall be submitted to the legislature on the first day of the Second Regular Session of the
12 Twenty-Third Alaska State Leglslature |
13 *See. 3. This Act takes effect emlrrrtlutg unuer AS 01 10.070(c).
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CS FOR SENATE BILL NO. 326(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - SECOND SESSION

BY THE SENATE FINANCE COMMITTEE

OlTercd:

Referred:

Sponsor(s): SENATORS THERRIAULT, Olson

ABILL
FOR AN ACT ENTITLED
"An Act relating to evaluating state assumption of the wastewater discharge program

under the federal Clean Water Act; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section
to read:

FINDINGS AND PURPOSE. The Department of Environmental Conservation has
proposed assuming the national pollutant discharge elimination system (NPDES) permit
system program for Alaska under 33 U.S.C. 1342 from the United States Environmental
Protection Agency. The department is directed to evaluate the potential benefits and
consequences of assuming NPDES primacy for Alaska.

* See. 2. The uncodified law of the State of Alaska is amended by adding a new section to
read:

PLAN FOR ASSUMING NPDES PRIMACY BY STATE, (a) The Department of
Environmental Conservation shall develop an implementation plan for the assumption of

1- CSSB 326(FIN)
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NPDES primacy by the state, including
(1) statutory and regulatory changes;

i
" (2) procedures for issuing permits;

(3) procedures for conflict resolution with the United States Environmental

(4) astatement of the cost of assuming NPDES primacy;
(5) astatement of sources of federal funding available.
(b) The draft plan shall be submitted to relevant interest groups and thepublic  for
review and comment before the Department of Environmental Conservation adopts afinal

10, plan. The draft plan shall be submitted to the legislature for review and comment. The final
1 plan shall be submitted to the legislature on the first day of the Second Regular Session of the
2" Twenty-Third Alaska State Legislature.
mj ' *Sec. 3. This Act takes effect January 1, 2003.
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SENATOR State CaDfIf?
GENE THERRIAULT Junenb aas-.
9980i+118"

Mailing Address.

119 N. Cushman. Suue 101
Fairbanks Alaska 99701
(907) 488-0857
Fay. (907)488-4271

(907) 465-479
Fay (907)4EB8-31

. Senate District
Senate

Senate Bill 326: “An act relating to evaluating state assumption of the
wastewater discharge program under the federal Clean
Water Act; and providing for an effective date.”

Sponsor: Senator Gene Therriault

Sponsor Statement

Passage of Senate Bill 326 will direct the Department of Environmental Conservation
(DEC) to evaluate the potential benefits and consequences of assuming primacy for the
National Pollutant Discharge Elimination System (NPDES) program and develop an

implementation plan.

In 1972 the federal government enacted the Clean Water Act (CW A) to protect and
restore the quality of the nations water. The CW A provided that states can be authorized
to operate their own NPDES program as long as it complies with federal requirements.
Currently 44 states and the U.S. Virgin Islands administer their own NPDES program and
Idaho is currently considering assuming NPDES primacy. The main reason that states
have adopted primacy is to allow them to tailor their water discharge program to regional
concerns and environmental features rather than follow federal guidelines designed to

coverall states.

Senate Bill 326 would direct the DEC to study and describe:

+ EPA’s existing program in Alaska,

* Required and recommended primacy program components,

+ Advantages, disadvantages, and experiences from similarly situated states along with
their program costs,

+ Dralft rules and regulations needed for primacy,

* Guidance and implementation recommendations for executing the permit review,
issuing permits and performing field compliance assistance,

+ Necessary resources including number of staff, use of contractors and specific
technical expertise of staff for an Alaskan program,

+ legal issues and propose solutions necessary to acquire primacy, and

+ A proposed action plan to secure federal funding as an ongoing contributor to offset
operational costs of an Alaska NPDES permit Program.

Fmaii Senator Onno.Tii.uri.iuiiwieri'i statu nk ir



This proposal is supported by the Waste Water Permit Work Group which was formed by
the Department of Environmental Conservation. This group is comprised of external
stakeholders who were asked to make recommendations to guide the rebuilding of the
wastewater discharge program. | envision this group being involved throughout this
proposed process helping to evaluate the pros and cons of stale assumption of the NPDES
program. This review would involve public comment and a final report to be submitted
to the First Regular Session of the Twenty-Fourth Alaska State Legislature. The
Legislature could then take action if it believed assumption would be in the state's best

interest.



Council of Alaska Producers
P.O. Box 22653 Juneau. Alaska 99502

January 31, 2002

Honorable Senator Therriault:

The Council of Alaska Producers has a strong interest in the State of Alaska assuming the
NPDES permit program. We believe there is significant potential to benefit from having
he program administered by people familiar with the unique conditions of Alaska, as well
as the potential for expediting the permitting process through more accessible permitting
staff. Resource development in Alaska may become more economic and attractive to
mining and other industries, and the protection of the State waters may be improved as
locally knowledgeable persons make water use determinations.

However, we also have some reservations. We are concerned whether or not the State
will have permitting flexibility equal to that provided through the State permit
certification process. We are also concerned whether the State can best resolve water
permitting conflicts with the EPA, ifand when they should arise, as program
administrator or if they have greater power as a separate entity.

It is our hope that with further evaluation of the NPDES assumption, and with an
implementation plan that would provide us with a preview of the State NPDES program,
that it will be evident that State assumption of the program will benefit Alaska citizens

and Alaskan waters.

State assumption of the NPDES program will be costly. It would be unwise to request
appropriation of funds for this program without first providing an implementation plan
and an evaluation of the consequences. The legislation proposed in the attached
document requests the funds and authority to take this first step.

The Council of Alaska Producers respectfully requests your assistance in drafting and
esponsoring this bell.

Ifyou have any questions, please contact Charlotte MacCay at (907) 272-2117, or (907)
266-4552, or on my cell phone at (907) 529-4332. My fax number is (907) 266-4568 and
my email is cmaccav@aol.com. Kent Dawson is also available to assist you and can be
reached at (907) 463-2533.

With sincere appreciation,

Ciidiiuiic L. ivjacv®ay
Vice President, Council of Alaska Producers


mailto:cmaccav@aol.com

Names andsgor§t2a6ct Numbers
Charlotte MacCay, TeckCominco Alaska, 272-2117
Charlie Boddy, Usibelli Coal Mine, 452-2625
Bill Jeffress, Fairbanks Gold Mining, Inc., 490-2206
Bob Styles, RDC, 276-6863
Steve Borell, Alaska Miners Association, 563-9229
Keith Marshall, Greens Creek Mining Co. 789-8110



ADEC Summary of
Easton Environmental Report May 1998
NPDES Wastewater Discharge Permitting in Alaska, Optionsfor Improvement

Easton Environmental succeeded in preparing a clear, concise and user-friendly report which explains the elements
ofthe NPDES Program, describes the alternatives for State assumption and gives possible funding mechanisms.
Several states with state assumption were surveyed and a 1995 mining report recommending that Alaska assume the

NPDES Program was cited. Following are important points from Easton’s report.

¢ Two Approaches to Describing the NPDES Program -
1 Program Components: The Base Program includes mining, seafood, oil & gas, timber and municipal

wastewater, the Sludge (Bio-solids) Program; Pretreatment Program and Storm Water Program.
2. Program Functional Elements: Permit Development, Compliance, Data Management and
Record Keeping, Program Development and Adrruniscration.

e Alternatives. Two Basic Options -
1. Partial to Full Assumption - Disadvantage: ADEC must take over the entire program in 5 years,

2. Work Share until ADEC has sufficient expertise to seek approval ofthe NPDES program.

. Costs & Possible Fundinu Mechanisms -
To operate a fully state-run NPDES program, ADEC would need a total of 23 positions at an annual cost of

S2.3 million. This is essentially the cost today o f the combined ADEC/EPA NPDES program, and is on a par
with the cost of the other 41 states with program assumption. (Note, however, that 79%, or 137 out of 179

existing Alaskan NPDES permits are presently administratively extended.)
2. To implement a Work Share agreement, ADEC would need 14 FTEs, at an annual cost of S1.4 million.

Funding mechanisms include General Funds from the State Legislature, Federal Grant Funds, and Program
Receipts (Flat Fees, Graduated Fees based on facility and discharge characteristics such as flow, toxicity,
number o f outfalls, whether a facility is a major or minor discharger, or Fees based on actual time spent by staff
plus expenses.) The trend in other states is to use Program Receipts based on a one-time Permit Application
Fee, or Discharge Fees collected on an annual basis, or a combination o f both Permit Application Fees and

Annual Discharge Fees.

Stakeholders’ Survey - In lieu of the survey, ADEC agreed that Easton Environmental would look at several
states which assumed the NPDES program. Additionally, Easton explained the sentiment expressed in
“Marketing Alaska”, a 1995 sector-based analysis of Alaska business and industry. This report recommended
that Alaska phase in a state-run NPDES program. Benefits would be that the process would become more

accessible, efficient and timely. This analysis called for industry to contribute financially.

Easton's and ADEC Staff Recommendation: ADEC should initiate a formal NPDES Work Share agreement
with EPA. (See attached description.).

Work-Share Advantages:

¢« Flexibility in focusing ADEC resources,

. A Work Share agreement could be fashioned on a sector-specific basis; e.g., Mining;

¢ Work Share would be faster and cheaper than ainitial partial assumption program,

¢ Work-share could lead to State Assumption;

Even though the NPDES program is highly structured, ADEC could implement creative approaches rather than
rote program implementation,

« ADEC would have a strong voice in setting state priorities,

ADEC might improve the overall permitting program; for example, by defining the pre-application baseline

information required.

Requirements for A Successful Work Share Program:

¢« Adequate funding and staff,

Substantial advancement in ADEC staff technical and programmatic understanding and training,

An agreement by shareholders (ADEC, EPA and stakeholders) on measures to be used to gage improvements

resulting from process changes.

Joyce Beelman
9-10-98
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These CIP receipts are from the National Pollutant Discharge Elimination System
(NPDES) Program Assumption increment In the capital budget, which will fund one
full-time position plus portions of other existing positions to work with the Environmental
Protection Agency (EPA) to develop a work-sharing agreement with EPA which would
provide for DEC staff to be trained to write NPDES permits. Implementing the
work-sharing agreement In FY 2001 (which would require at least three more positions)
would be a step toward the state's assuming responsibility for the NPDES permit program

in Alaska.
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National Pollutant Discharge Elimination System FY2000 Request: $125,00C
Assumption
Reference No: 6718

AP/AL: Appropriation Project Type: Health and Safety

Historical Category: Health/Safety

Location: Statewide

Election District: Statewide

Estimated Project Dates: 7/1/1999 - 6/30/2000

Contact: Michael A. Conway
Contact Phone: (907)465-5300

Brief Project Summary and Statement of Need:
This project will fund a work group to prepare a detailed plan for assumption of National Pollutant Discharge
Elimination System permits. Currently the state certifies federal permits. This plan will simplify permit issuance, as

industry will only be required to deal with the state.

Funding Request:

FY2000 FY2001 FY2002 FY2003 FY2004 FY2005 Total
Gen Fund 5125,000 5125,00C
Total: 5125,000 5125,000
mState Match Required S' One-Time Project j i Phased Project On-Going Project
0% = Minimum State Match % Required ~j Amendment Mental Health Bill
Operating & Maintenance Costs:
Amount Staff
Operating Impact in FY2000: 580,000
One-Time Startup Costs: 0
Additional Estimated Annual O&M: 0
Additional Information / Prior Funding History:
State of Alaska FY2000 Capital Project Summary Department of Environmental Conservation

Governor's FY2000 Capital Bill Project Page: 1

1-16-1999 2:00 pm Page: 113
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NPDES Wastewater Discharge Permitting
Options for Improvements

Summ ary

What is the NPDESprogram?

The National Pollutant Discharge Elimination System (NPDES) program is the
wastewater discharge permitting program conceived as part of the sweeping 1972
amendments to the federal Water Pollution Control Act. The amended Act set as a
national goal the elimination of discharges of pollutants into navigable waters by
1985. Section 402 of the Act est blished the NPDES permitting program as the
primary means by which the goal was to be achieved.

Today, the NPDES permitting program remains the centerpiece of the Nation's water
pollution control efforts. In its most basic sense, the NPDES program requires that
persons discharging wastewater to “waters of the United States" (essentially all
surface waters, including wetlands, but not including groundwater) apply for a
permit. Permits are issued by the U.S. Environmental Protection Agency (EPA), or,

in the case of an EPA-approved state-run program, by a state environmental

agency.

S-1



NPDES Wastewater Discharge Permitting,
Options for Improvement

How is theprogram currgntly Implemented in Alaska?

Forty-one states administer NPDES programs within their borders. In the nine other
states, including Alaska, the U.S. Environmental Protection Agency (EPA) runs the
NPDES program. In Alaska, the Alaska Department of Environmental Conservation

(DEC) serves in a support role to EPA Region 10, the primary permitting agency.

According to EPA records, there are 947 NPDES permitted facilities in Alaska. Of
the total, 778 facilities are permitted under five general permits, with the remaining
169 facilities covered by individual permits. The 169 individual permits further break

down into 48 major (larger, more complex) permits and 121 minor (smaller, less

complex) permits.

\Why are changes needed?

Many Alaskans believe that a state-run NPDES program would bring improvements
to the wastewater permitting process. For example, a 1995 sector-based analysis of
Alaska business and industry, entitled “Marketing Alaska,” recommended that the
State phase into a state-run NPDES program. The portion of the analysis dealing
with the mineral industry (the “Mining Sector Strategic Plan”) contained this
recommendation: “Implement a more accessible, predictable, timely, accountable,
and coordinated permitting and regulatory process that ensures up-front and

continuing public involvement." The plan goes on to say:

The Alaska Department of Environmental Conservation (ADEC)
should attain primacy for the National Pollution Discharge Elimination
System (NPDES) water discharge program. This program, as
operated by the U.S. Environmental Protection Agency, is currently
problematic. Primacy could occur through a phased effort to assume
and implement this program ... Industry should also be requested to
contribute financially. Industry contribution could be accomplished
through permit fees (paying for services) . . . State primacy of the
NPDES process would address two important issues. First, it would

S-2



NPDES Wastewater Discharge Permitting
Options for Improvements

make the process most accessible for all involved whether it be the
applicant, the state, or the general public. .. Second, state primacy
would lead to a more efficient process. ..

What changes could be expectedfrom a state NPDESprogram?

In addition to the improved access to the permitting process and an overall gain in
efficiency and timeliness as suggested by the Mining Sector Strategic Plan, we
would expect the State of Alaska would have more say in national developments
tnat affect the NPDES program and ultimately NPDES permitting in Alaska. In the
same vein, NPDES program authority would position the State to have far greater
influence on program priorities in Alaska. Finally, compliance monitoring should be
more effective. Closer proximity of facilities and program staff should foster dialog
within which questions could be posed and answered; and problems discussed and
resolved. We would also expect some improvement in permit quality in terms ot
better protecting receiving water quality where warranted, while avoiding overly
stringent limits. It is important to understand, however, that permits developed by
the State in accordance with strict NPDES protocols will in most respects be

identical to permits developed by EPA.

What are the basic options?

There are basically two ways to phase into a state NPDES permitting program:
through a partial approval process, or through work share agreements. The partial
approval process involves transferring parts of the program from EPA to DEC in
increments over a five-year (or shorter) period until full state program capacity is
reached. Under the work share process, the agencies agree to share work with
DEC assuming more and more of the program functions until the agency has
sufficient resources and expertise to seek approval of a state NPDES program.

S-3



NPDES Wastewater Discharge Permitting.
Options for Improvemen]

It is also possible to begin with a work share agreement, transition into a partial

program, and finish with a full state program.

How do the options compare?

»

While both partial approval and work share processes can lead to an approved state
NPDES program, there are a couple of basic differences. First, the partial approval
process involves transfer of authority from EPA to DEC with approval of each
increment; whereas there is no transfer of authority until full program approval under
the work share process. Second, while the partial approval process must lead to full
program approval within five years, there is no mandate that the work share process

ever lead to full program approval.

Work share agreements offer several advantages over going directly to partial

program approval:

 Work share agreements provide flexibility to focus limited DEC resources on
those areas where the agency can have the greatest impact, whereas a partial
program would require that DEC immediately take on substantial data

management,.record keeping, and administrative responsibilities.

* Work share agreements can be fashioned on a sector-specific basis. That could
prove important should some of the permitted sectors support additional state
NPDES involvement while others do not. It would be entirely feasible to initiate a
work share agreement that deals exclusively with mining industry permitting, for

example, while leaving permitting of other sectors alone.

» Going to an initial work share agreement will be faster and cheaper than an initial

partial program phase.

S-4



NPDES Wastewater Discharge Permitting
Options for Improvements

What actions areproposed?

A
To address the concerns in the areas of accessibility, timeliness, accountability and

coordination, and as a first step towards greater state involvement in Alaska's
NPDES permitting — and ultimately to a state NPDES program — DEC, working
with EPA, industry and other public, should implement an initial, formal NPDES work
share agreement with EPA.  Under that agreement, DEC would become the primary
point of contact for permit applicants and interested public, and would be responsible
for deriving (for EPA approval) effluent limits and associated monitoring

reguirements for new permits, as well as permit modifications and renewals.

Depending on the level of industry and public support, a work share agreement may
be pursued for some sectors and not others. Once an agreement is implemented,
DEC and stakeholders can decide whether in future years to continue to increase
state responsibilities towards full NPDES authority through either additional work

share agreements or the partial program approval process.

What would be the costs?

To implement the proposed work share agreement (for all permit sectors) as a first
step towards a state NPDES program would require the equivalent of an additional

four DEC positions at an annual cost of approximately $400,000.

Ultimately DEC would require a total of 13 new positions at an annual cost increase
of approximately $1.3 million to operate a full state NPDES program. With this
increase, DEC would have the equivalent of 23 full-time positions in the NPDES
program — essentially the same resources currently devoted by both DEC and EPA

to the program. This staffing level is on a par with other states running their own

NPDES program.

S-5



NPDES Wastewater Discharge Permitting
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How could costs be covered?

Additional costs could be covered through either additional general funds or program
receipts. Alaska would not be eligible for additional federal grant funds. As for

program receipt fee structures, options include:

»

« Hat fees that assess all permittees the same amount (or at least certain types or

groups of facilities the same amount).

e Graduated fees which involve setting fees based on facility and discharge

characteristics such as flow, toxicity, number of outfalls, and whether the facility

is considered major or minor.

» Actual fees that involve the permitting agency tracking time and expenditures

and assessing fees usually at an hourly rate for staff time plus actual expenses.

The clear trend in other states is towards funding state NPDES programs with
program receipts based on either one-time application fees, or continuing discharge
fees. In five stctes canvassed as part of this study, program receipts accounted for
57 to 100 percent of the costs tc .un the program. Application fees are collected
whenever a permit is issued, modified or renewed. Discharge fees, on the other

hand, are usually imposed on an annual basis.

Graduated application fees (based on flow, toxicity, number of outfalls, etc.) strike a
reasonable compromise between simplicity and equitable allocation of costs on the

basis of demand on agency resources.

S-6



NPDES Wastewater Discharge Permitting
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What sort ofpermitfees could be expected?

If all new costs were to be covered by application fees (as opposed to general funds,
or some combination of general funds and program receipts), the cost of the work
share proposal would mean collecting an average of a litte more than $400 per
facility each year — or $2,000 per facility over a 5-year permit cycle. Actual fees, of
course, would depend on the fee structure. New, complex facilities would likely pay
substantially more that the average, with existing, simpler facilities paying less. To
generate the $1.3 million required for full program authority entirely through fees

would require an average of $1,400 from each facility each year.

What about implementation?

Suggesting a work-share concept as presented here is just a first step towards
improving Alaska’'s NPDES framework. A final work-share design will require a
balance between EPA who must approve the design; the regulated community who
will likely bear the bulk of the costs and yet reap benefits; the public who must have
confidence in the program; and the state who must implement the program. To
reach that balance, the final-design needs to be forged with the assistance of

representatives of all affected parties. Things to consider as part of that process

include:

e As the state proceeds towards NPDES program authority, Alaska should think in
terms other than rote implementation of a federal program. While the program is
highly structured in terms of what has to be done, it does offer some opportunity

for creative approaches in how things are accomplished.
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Any program design needs to r%serve a strong voice for the state in priority
setting (defining what has to be done) as well as deciding how objectives are to

be accomplished.

Alaska shouid use the effort to improve Alaska's NPDES permitting regime as an
opportunity for improving theI overall permitting process. Better defining pre-
application rules, such as baseline data requirements, is one area ripe for
improvement.  Better integration of state and federal permit procedures is

another.

Another area for progress is examining, and where prudent expanding, the

potential role for private contactors in the NPDES program.

Implementation of the proposed work share agreement will require substantial
advancements in DEC staff technical and programmatic understanding and
capabilities. An initial period where DEC and EPA agency staff co-develop new
permits may be the most efficient way to train DEC staff and establish a system

for coordinating actions between the agencies.

Before launching any changes, DEC, EPA and the shareholders should agree on
the measures to be used to gage improvements resulting from process changes.
Ultimately, implementation will include assessing the extent to which work
sharing has addressed the problems, and deciding whether to maintain the
arrangement as a cost-effective alternative to state program authority, or to
continue to expand DEC's role towards state NPDES program capacity.

S-8
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1. Project Introduction

The Alaska Department of Environmental Conservation (DEC) is exploring options

that would provide for the agency assuming a greater role in wastewater discharge

Forty-one states permitting in Alaska. At present, permits for most wastewater discharges in the
administer NPDES ~ State are developed, issued and otherwise administered by the U.S. Environmental
protghrea}rrnks)ovytljtehrlsr? Protection Agency (EPA) under the National Pollutant Discharge Elimination System
(NPDES) permitting program. Provisions in federal law, however, allow states to

implement the NPDES program. Forty-one states administer NPDES programs

within their borders.

The concept of Alaska operating a state NPDES program is not new. In 1987, DEC
prepared a report on the feasibility and costs of the state assuming responsibility for
the NPDES program. More recently, a sector-based analysis of Alaska business
and industry, entitled “Marketing Alaska," recommended that the State phase into a
state-run NPDES program. The results of the analysis for the mining sector,
described in the “Mining Sector Strategic Plan," had this recommendation:

Implement a more accessible, predictable, timely, accountable,
and coordinated permitting and regulatory process that ensures
up-front and continuing public involvement - A predictable
permitting process is necessary and required to attract responsible
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mineral development. The decision process, to be timely, must be
concurrent rather than sequeritial. One of the fundamental barriers in
the permit process is the fact that cooperative and consolidated state,
lederal, and in selected cases, local, programs have not been
formally implemented and the public sometimes believes that
important information or decisions are not open.

The plan offered the following steps to improve Alaska wastewater permitting:

The Alaska Department of Environmental Conservation (ADEC)
should attain primacy for the National Pollution Discharge Elimination
System (NPDES) water discharge program. This program, as
operated by the U.S. Environmental Protection Agency, is currently
problematic. Primacy could occur through a phased effort to assume
and implement this program ... Industry should also be requested to
contribute financially. Industry contribution could be accomplished
through permit fees (paying for services) . . . State primacy of the
NPDES process would address two important issues. First, it would
make the process most accessible for all involved whether it be the
applicant, the state, or the general public.. . Second, state primacy
would lead to a more efficient process...

We suspect that, at a conceptual level at least, support for the State playing a
greater role in Alaska wastewater permitting extends well beyond the mining
industry. The guestions are those of specific roles for the state, and their cost and
benefits:  What options — including phased development of a state NPDES
permitting program as suggested in the Mining Sector Strategic Plan — are available
to the State? What effect would each option have on the process, the applicants,
the public, and the permits? What are the associated costs? And, how could costs

be covered? This report seeks answers to those questions, and to recommend an

approach that makes sense for Alaska.



NPDES Wastewater Discharge Permitting
Options for Improvements

2. NPDES Program Description

2.2 Background and History

The NPDES program is the wastewater discharge permitting program conceived as
part of the sweeping 1972 amendments to the federal Water Pollution Control Act.
The amended Act set as a national goal the elimination of discharges of pollutants
into navigable waters by 1985. Section 402 of the Act established the NPDES
permitting program as the primary means by which the goal was to be achieved.

In its most basic sense, the NPDES program requires that persons discharging

wastewater to “waters of the United States" (essentially all surface waters, including

The NPDES  wetlands, but not including groundwater) apply for a permit. Permits are issued by
pmgrﬁgtrﬁeeqrggﬁg the U.S. Environmental Protection Agency (EPA), or, in the case of an EPA-
nggw%{gr"{g approved state-run program, by a state environmental agency. The permits are
surface waters  developed in accordance with protocols for decision-making and public participation.

applyfor apermit. o _ _ N
They contain limits on pollutants based on the nature of the discharging facility and

available treatment, as well as protecting receiving water quality.
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Since its beginnings, the scope of the original NPDES program has grown. EPA's
initial round of NPDES permits issued between 1972 and 1976 were, by today's
standards, relatively simple and dealt with only a very narrow range of “conventional”
pollutants. That changed with the 1977 amendments known as the Clean Water
Act. Those amendments greatly expanded the range of pollutants addressed in the
permits placing new emphasis on “toxic" and “non-conventional” pollutants. In 1987,
the program grew again with a new round of Clean Water Act amendments that,
among other things, specifically applied the NPDES permitting program

requirements to industrial and municipal storm water discharges.

Today, the NPDES permitting program remains the centerpiece of the Nation’s water

The NPDES  Pollution control efforts. The crux of the program is still the permitting of wastewater
perm ittirr]gnﬁ)arl?ngsr?hn; discharges to surface waters, though the program now includes a number of special
centerpiece ofthe  program areas developed to implement initiatives addressing specific water pollution

D oll\llt?ttilc())r? ioV\rll?ngT concerns. Consequently, the NPDES program now includes elements such as the
efforts.  storm water program, the municipal sewage sludge program (sometimes referred to-

as the “biosolids" program), and the pretreatment program.

This report begins by describing the various aspects of the NPDES program. A full
understanding of the program requires examining both the different program areas,
as well as the array of functions performed by the EPA or a state agency in

implementing the program.
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2.b Program Components

The NPDES program currently consists of four major program areas:

* Point Source Control

e Pretreatment

* Municipal Sewage Sludge
e Storm Water

The following table shows the relationship between the two primary types of
dischargers — municipal and industrial/commercial — and the applicable program

areas. Each of the program components is further described in the paragraphs that

follow.

Table, 2-1
Major Program Areas
Program Areas Applies To:
NPDES Point Source Control e Municipal Wastewater Discharges

(Base Program)

e Industrial Wastewater Discharges

Municipal Sewage Sludge e Municipal Sludge Use and Disposal

Pretreatment

Storm Water

¢ Industrial Discharges to Sewerage Systems

¢ Municipal Storm Water Discharges
¢ Industrial Storm Water Discharges

Occasionally, permitting of federally-owned facilities is considered a distinct element
of the NPDES program (and in those cases is referred to as the “federal facility"
program). Distinguishing permitting of federally-owned facilities as its own program
area arises from cases where state authorities do not extend to federally-owned
facilities. In Alaska, the distinction is of little importance in that state environmental

authority clearly encompasses federal facilities.
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One may also see references to thef “Combined Sewer Overflow" program area, or
“CSO program." The CSO program area involves implementing EPA's National
Combined Sewer Overflow Policy intended to eliminate the untreated discharge of
combined domestic wastewater and storm waters during storm events. The CSO
program is important in states with large numbers of combined sewer overflows, but
does not merit distinct program status in Alaska with only a few combined sewer

overflows.

2.b.1 Point Source Permitting Program

The PointSource The Point Source Permitting program is, by far, the most significant NPDES
Ctﬁgttr)g!sgrpor%rgﬂn‘i? component in terms of complexity and level-of-effort, and is considered the “base
program.” Point sources are wastewater flews that are discharged to surface waters
through a discrete conveyance such as a pipe or ditch. (As opposed to “non-point,”
or dispersed sources.) They generally fall into two categories: industrial and
municipal. Municipal sources are community sewerage systems that discharge
primarily treated “domestic wastewater,” or wastewater with a composition typical of
household sewage (although municipal sources may include some fraction of
dissimilar industrial wastewater). While effluent from municipal sources is often
similar from one facility to the next, industrial sources discharge a wide array of
wastewater streams depending on the type of industrial or commercial facility. Major

classes of industrial sources in Alaska include:.

e mining industry sources,

» seafood industry sources

» oil and gas industry sources, and
» timber industry sources.

The point source permitting process includes the following more-or-less sequential

series of events:

» A facility completes and submits an application to the agency,
» the permitting agency prepares a draft permit,
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e the draft permit is subject to public review and comment,
« the agency makes necessary revisions and issues a final permit, and
» the agency monitors and enforces facility compliance with the permit.

NPDES permits are effective for a period of no more than five years, although EPA
and many states (though not Alaska) have authority to “administratively extend"
permits beyond their expiration, date  Permit renewals and major modifications

follow basically the same process as initial permit application.

NPDES permits can be issued to individual dischargers (individual permits) or to a
group of similar dischargers (general permits). An individual permit is a permit
specifically tailored and applicable to an individual facility. A single general permit,
on the other hand, covers multiple similar facilities within a specific area. General
permits are developed much the same as individual permits with the exception that
the permit is issued at the instance of the permitting authority. Once a final general
permit is effective, facilities that wish to be covered under the general permit submit
a Notice of Intent (NOI) to the permitfng authority. The permitting authority may
then either request additional information, authorize the facility to discharge under

the general permit, or require the facility to apply for an individual permit.

2.b.2 Municipal Sewage Sludge Program

Another component of the NPDES program is the regulation of use and disposal of
residual sludge generated by the treatment of domestic sewage. The Municipal
Sewage Sludge Program responds to the Clean Water Act requirement that NPDES
permits issued to facilities that treat domestic sewage include previsions for use and
disposal of the sludge generated during treatment. The program also includes,
however, regulation of those facilities that do not discharge wastewater (and
consequently do not need an NPDES permit), but treat or use sewage sludge, such
as sludge incinerators. The law and ensuing program emphasize cont. j| of the toxic

and pathogenic components of the sludge.
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EPA has established national standards for the use or disposal of domestic sewage
sludge. In most cases — those where the discharging treatment facility deals with
its own sludge — the program is implemented by including in NPDES or other
permits stipulations to ensure that use and disposal complies with the national
standards. In those cases where the sludge use or disposal facility does not need
an NPDES permit, the program can be implemented through a separate permit, or

by including stipulations pertaining to sludge in other kinds of permits, such as solid

waste or air quality permits.

Interestingly, states authorized to administer this NPDES program element rE& not
implement the Municipal Sludge Program as part of their wastewater permitting
program. Some states, for example, administer the Municipal Sludge Program as

part of their solid waste and air emission permitting programs.

2.0.3 National Pretreatment Program

The National Pre-Treatment Program is rooted in the 1977 Clean Water Act

The basis ofthe amendments. It applies to discharges from non-domestic (i.e., industrial and

N
prc? grrar e?it Sm tﬁg’t commercial) facilities to publicly-owned treatment works (primarily municipal sewage
certain industrial  systems). The program was established to guard against a particular type of

and commercial . : ,
facilities needto  problem: Most municipal (and other publicly-owned) treatment works are designed
‘pre-treat” their to treat, and are effective at reducing, the pollutants found in common household

wastewater before
discharging ittoa (domestic) sewage. In some communities, however, commercial or industrial

municipal sewage

system. facilites may discharge substantial quantities of wastewater to the local sewage

collection and treatment system that is entirely unlike household sewage.

There are several potential effects of discharging a highly-toxic, non-domestic
discharge — such as might be derived from a metal finishing facility — to a

municipal sewerage system. Toxic pollutants may pass relatively unaffected through
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the municipal treatment process which is not suited for treating toxic substances.
The result being that the toxic pollutants are discharged to receiving waters.
Secondly, the composition of the industrial discharge may be such that it interferes
with the municipal treatment processes. Treatment facilities that rely on biological
processes to decompose pollutants are particularly susceptible to upsets caused by
toxic waste streams. Hnally, where treatment processes are effective in removing
toxic constituents, the process residual — or sludge — may exhibit toxic

characteristics that warrant particular care in disposal and safety precautions.

The basis of the pretreatment program is that certain industrial and commercial

The program is facilities need to “pre-treat” their wastewater before discharging it to a publicly-

designed to be  owned treatment works. The program is designed to be implemented primarily by
implemented
primarily by larger

municipalities. sewage treatment plant discharge, to develop and implement a pretreatment

larger municipalities who are required, as a condition of their NPDES permit for the

program that complies with federal regulations.

Implementing the program consists of developing program authorities and
procedures; identifying publicly-owmned treatment works with sources of non-
domestic wastewater that trigger pre-treatment requirements; including as conditions
of the NPDEo permits issued to qualifying municipal treatment facilities that they
develop pretreatment programs; assisting municipalities as they develop their
programs; reviewing pretreatment programs submitted by municipalities for
compliance with federal regulations; and monitoring municipal program
implementation. In essence, this NPDES element involves requiring and overseeing

pretreatment programs that are actually implemented primarily by municipalities.

2.4 Storm Water Program

Storm waters are those flows derived primarily from precipitation, surface runoff,

street washing and other drainage. In response to continuing concerns about the
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effects of storrn waters on the qation’s waterways, Congress, in the 1987
amendments to the Clean Water Act, extended the NPDES program to specifically
include discharges of storm waters, and required EPA to establish phased NPDES
requirements. The first phase of the program required that two types of storm water

dischargers apply for NPDES perrpits:

» storm water discharges associated with “industrial activities" (including
construction activity disturbing more than 5 acres); and

e storm water from municipal storm sewer systems in municipalities with a

population of 100,000 or more.

The second phase of the program, which is just beginning to be implemented in

Alaska, involves permitting of many of the other types of storm water discharges.

Because of the vast number of storm water discharges, EPA has made extensive
use of general permits in implementing the storm water program. The basic
approach to regulating storm water is somewhat different than the rest of the
NPDES program. Most NPDES permits prescribe 'mits on the amount of pollutants
that can be discharged (effluent limits). The focus of storm water regulation, on the
other hand, is to require the implementation of practices designed to reduce
pollutant loads. Lastly, while general permits play an overriding role in lhe NPDES
storm water program, in some cases storm water conditions are incorporated into
individual permits issued to facilities, or a storm water-specific individual permit is

issued.

10
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2.c Program Functional Elements

In the preceding discussion, we described the scope of the base and special
program areas included within the NPDES umbrella. This section addresses in more
detail the actual functions demanded of the permitting agency in implementing the
base (point source industry and municipal permitting) program. For purposes of

discussion, we have broken NPDES base program functions into four groups:

* permit development (including modification and renewal),
» compliance monitoring (including enforcement),

« data management and record keeping, and

e program development and administration.

The following sub-sections provide an overview of the requisite agency functions

within each functional group.

2.cul Permit Development

perm it Permit development is the process of developing new permits, permit modifications
developmentis the or renewals. The process of developing an NPDES permit, modification or renewal
deve&ﬁgssnsef,vf alone does not trigger the environmental planning process prescribed by the
o ficapt?o”r?sits} National Environmental Policy Act, or NEPA (the Act that requires, among other
renewals.  things, preparation of Environmental Impact Statements). In some cases, however,
projects that require NPDES permits trigger the NEPA process for other reasons. In

those instances, draft NPDES permits are usually developed within the NEPA

framework (eg., as part of overall development of an Environmental Impact

Statement).



NPDES Wastewater Discharge Permitting
Options for Improvemer

Whether an NPDES permit is develg.ped within the NEPA framework, or not, the
process is largely the same. In the case of individual facility permits, the permitting

authority:

 assists applicants in completing applications;
» evaluates applications for completeness;
» develops a draft pennit which includes both facility-specific conditionsand

standard conditions, and a fact sheet that explains the permit;
e provides public notice consisting of, as a minimum, placingadvertisements in

newspapers;
e provides opportunity for applicant and public comment on the draft permit

including, at a minimum, soliciting written comments, but also including
sponsoring public workshops and/or hearings for more complex permits;

* responds to applicant and public comment by providing a written summary of
comment and agency response, and making revisions to the permit to reflect

public comment;
» adjudicates appeals by the applicant or members of the public, and in some

cases defending agency actions and decisions in a court of law; and
» completes the administrative record and issues a final permit.

The steps involved in developing general pennits are much the same. The primary
differences are two: The process is not Initiated by receipt of an application, but by a
decision of the agency; and after rhe final permit is issued, the agency accepts,
reviews and acts on Notices of Intent submitted by facilities wishing to be covered by

the general pennit.

Of the elements involved in permit development, the process for deriving effluent
limits merits further discussion. Without going into great detail, effluent limits must
reflect both the effluent quality that can be expected from the particular type of
facility using state-of-the-art treatment and pollution control measures (technology-
based limits), and the effluent quality necessary to protect the receiving waters
(water quality-based limits). Technology-based limits are derived from federal
regulations that provide limits for each of an array of facility types. Water quality-
based limits, on the other hand, are derived specifically for each discharge site. In
most cases, water quality-based limits are derived from state water quality

standards. In cases of discharges to water quality-impaired water bodies, however,

12
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water quality-based limits may be derived from other, more stringent controls (total
maximum daily loads and waste load allocations) designed to restore water quality.
Water quality-based limits often involve modeling the behavior of the effluent in the
receiving environment (in a mixing zone) to determine receiving water impacts.
Derivation of water quality-based limits and corresponding monitoring requirements

Is one of the most significant and time consuming procedures required of NPDES

permitting agencies.

2.¢.2 Compliance Monitoring

onceapermithas Once a permit has been issued, the permitting authority is responsible for monitoring
been ;Sesrume ?t’t it: g and maintaining compliance with the permit terms and conditions, including effluent
. paountzicbﬁ: ¥Oif limits and compliance schedules. Compliance is generally monitored in two ways:
monitoring and

facility Toan:nptﬁ;r;]'cneg * by reviewing self-monitoring reports (or Discharge Monitoring Reports —
“DMRs") submitted by permittees as a condition of their permits, and
» through agency facility inspections which can range from informal site visits to

formal inspections involving collecting and analyzing effluent samples.

For state permitting authorities, compliance activities are conducted in accordance
with an EPA-approved “Compliance Evaluation Program." Compliance Evaluation
Programs specify the type, frequency, and intensity of compliance activities, as well
as the consequences of noncompliance. A prerequisite to state NPDES authority
are written compliance procedures that match violations to a narrow range of agency
enforcement responses. EPA guidelines establish minimum standards for EPA and

state Compliance Evaluation Programs.

13
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One element of complinnce monitoring is notifying facilities of instances of
One element o f . . . b . . . .
com pliance noncompliance with permit terms, and invoking a hierarchy of increasingly-severe
t.fm, O“f'“”,'lf‘tg, IS actions aimed at achieving or restoring permit compliance. The vast majority of
notifying facilities
ofinstances o f compliance actions are informal and involve notifying facilities of a violation and the
noncompliance and . . e . .
invoking need to rectify the problem, andia55|st|ng facilities in achieving compliance. EPA
compliance  guidance recognizes that formal enforcement actions are taken against relatively

actions.
few violators at sites where frequent or serious violations have occurred.

While infrequent, formal enforcement cases can be very time consuming, and
minimum state program capacity involves having both the legal authority and the
resources required to implement a limited number of formal enforcement cases as

they arise.

2.c.3 Data Management and Record Keeping

Administration of the NPDES program entails substantial data management and
record keeping responsibilities. A permit file comprising the administrative record for
new permit issuance, permit modification and permit renewal is prepared for each
permitted facility. A compliance file is also prepared for each facility and includes all
self-monitoring reports (or discharge monitoring reports — DMRS) submitted by
facilities pursuant to permit conditions, as well as any other compliance data or

records associated with compliance actions.

The primary NPDES data management tool is the national Permit Compliance
System (PCS). The PCS database contains permit and permit processing

Theprimary  information, as well as compliance monitoring information. Data are entered into this
NPDES data
managementtoolis

tChe n alFiO” a'sp“tm 't jdentifying and characterizing each permitted discharge and the associated effluent
ompliance System
(pcs). discharge limits and monitoring requirements, and marking significant events in the

(or in the case of some state programs, a separate but compatible) database

permit development process. Once the permit is issued, all compliance data, such

14
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as data provided in DMRs or collected during agency inspections, are also entered
into the database. PCS database queries and reports are used as the basis for key
periodic program reports. For example, formal reports identifying and describing
instances of noncompliance by major dischargers are prepared quarterly, and
summary noncompliance reports are prepared annually. The level of effort
demanded for PCS data entry, upidating and quality control is appreciable.

While maintaining permit files and the PCS database are the single largest foci, the
universe of NPDES data management and record keeping functions is far broader.
Records and data are routinely provided in response to public and other requests.
Reports and data are provided for program management and planning purposes. In
the case of state-run NPDES programs, the programs include entire systems for

routine transfer of data and records to EPA so it may conduct its oversight functions.

2.c.4 Program Development and Administration

Compared to most other state and federal environmental programs, the NPDES

Cftrztzaarﬁgfts dme?;tl program is highly structured. One of the older programs, an extensive body of

environmental  program regulation and guidance has evolved. Prescriptive procedures cover a
programs, the

NPDESprogram is  Significant fraction of the day-to-day programmatic decisions and actions. Many of
highly structured. o nrocedures are binding on state-run programs, and state and federal programs

alike are administered within this well-developed administrative framework.

A significant A Significant element of program administration is prescribed program planning. The

e'emd”? 0 ftp rotg fam  regulatory framework prescribes a continuing planning process intended to measure
aaministration Is
prescribedprogram  progress against objectives with a feedback loop to focus implementation efforts on

pranming program priorities. In the case of state-run NPDES programs, a significant element
of program planning is developing and maintaining agreements with EPA as to how
the state program is to be implemented. Two agreements weigh heavily on how

state programs are administered, and demand significant attention on the part of
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program managers. The “Delegation Agreement" governs the transfer of NPDES
authority from EPA to the state and covers topics such as transition procedures,
coordination of compliance monitoring and enforcement activities, joint permit
processing, etc. While it may be amended, a single Delegation Agreement is
prepared covering transition to and implementation of a state program. The periodic
Environmentai Performance Partnership Agreements (that are now replacing the old
State/EPA Agreements, or SEAs) must be consistent with the Delegation
Agreement, and deal with program priorities, work plans and other issues on a year-

to-year basis.

Program administration also includes elements of staff training, budgeting, personnel
management, and program development which comprises construction of the
regulation packages and guidance documents needed to implement the program.
Program development efforts are particularly important in the period immediately
preceding and following transfer of NPDES authority from the EPA to a state. It is
within that period of program design that the state must decide which of the
discretionary elements of the federal program to adopt, to modify, or to supplant with
state-specific elements. Development of an initial regulation and guidance package

involves a substantial effort.

Finally, program administration involves implementing federal permitting strategies
designed to focus efforts on particular problem areas. NPDES program

administration involves a number of ancillary activities associated with national

initiatives to advance program progress.
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3. State NPDES Program Rules

3.a State Program Requirements

Stateprograms  In a basic sense, state programs must implement the NPDES program as it is set

mustimplementthe . . _
NPDES program out in federal law. Federal regulations prescribing program standards and

as ”fisdset 0|u|t in procedures are extensive, and the vast majority apply to both EPA- and state-run
eaderallaw.

NPDES programs.

In addition to complying with the same standards and procedures used by EPA in
administering NPDES programs, federal regulations detail a number of requirements
specific to state-run programs. For example, state programs must be conducted in
accordance with a “continuing planning process" as discussed previously. State

programs must include a compliance evaluation process with procedures for:

e review and action upon reports and other evidence of permit violations;

inspection and surveillance;
investigation of reported violations; and
determination of the need for and type of enforcement action based on the

nature of any violations revealed.

17
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States must have enforcement authority including, among other things:
t

+ a mechanism (eg. emergency order or ability to seek a temporary restraining
order) to stop any unauthorized activity endangering public health or the

environment;
» the ability to seek civil penalties in at least the amount of $5,000 per day for each

violation; and
» the ability to seek criminal fines in at least the amount of $10,000 per day for

each willful or negligent violation.

State permit programs must contain procedures for EPA review of all permits prior to
issuance and specifically preclude issuing a permit over EPA’s objection: “State
permit programs shall provide that no permit shall be issued when the [EPA]

Regional Administrator has objected inwriting ..." (40 CFR 123.29).

State programs must include processes for providing information to EPA for review

including:

» copies of al permit applications,
* notice of every action taken by the state on a permit application, and

» copies of draft and final permits.

State programs must also include procedures for routine periodic reporting of
instances of facilities failing to meet permit terms to EPA. The noncompliance
reports detail the circumstances of each violation, classify instances of

noncompliance by severity, and discuss the stale agency response.

The list of requirements specific to state-run NPDES program goes on. In general
though, the regulations that set the minimum standards for state programs
emphasize three areas: that states have a program for monitoring permittee
compliance with permit conditions, that states have capacity and procedures to
enforce permit terms and conditions on a par with »he penalties prescribed by the
Clean Water Act, and that state programs include processes for EPA oversight of

the program and codify EPA’s intervention authorities.

18
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3.b Submittal Requirements

While federal regulations establish minimum standards for state NPDES programs
as described in the preceding section, they also specify what a state in pursuit of

NPDES program authority must submit to EPA by way of application:

a letter from the Governor requesting program approval;
e acomplete program description including scope, structure, coverage, processes

and procedures, costs and funding sources;

e an Attorney General's statement attesting to the adequacy of the State's
authority to implement the program and including specific citations;

* a Memorandum of Agreement with the EPA Regional Administrator that provides
for a transition from federal to state program management, andspecifies the
roles and coordinated processes of the state and EPA region; and

» copies of all applicable State statutes and regulations.

In effect, the state application must describe the programdesign andstate

authorities in sufficient detail so that EPA can determine whether the proposed state

program meets minimum standards.
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3.c Options for Partial Programs

While prohibited by the 1977 amendments to the Clean Water Act, the 1987
amendments added a new provision allowing for partial state permit programs. The
law provides for two types of partial programs. Under the "Major Category"
provision, the EPA Administrator may approve a state program consisting of
conducting all penfitting functions for a major category of dischargers. The “Major
Component” provision allows for phased assumption over a five-year (or shorter)

period of the components of the NPDES program, such as permit development, or

compliance monitoring.

In 1989, EPA eliminated from its regulations the blanket prohibition on partial
program approvals, but not until 1997 did it enact regulations fully implementing the
partial program provisions of the 1987 Water Quality Act amendments. The
preamble to the 1997 regulations explains that the “Major Category" provision was
intended for states where NPDES jurisdiction is divided between two or more state
agencies. Under that provision, one state agency can administer its part of the
NPDES program regardless of whether other state agencies have been approved to
administer their parts of the program. EPA had earlier adopted this narrow
interpretation of the applicability of the “Major Category”" provision as a matter of
policy, and has never granted partial program approval on the basis of the “Major
Category" provision. The new regulations at 40 CFR 123.30 codify the limitations on
approving partiai state programs on the basis of the “Major Category" provision:

A major category partial program submission . . . must cover all discharges
under the jurisdiction of a department or agency encompassing at a minimum
a major category of dischargers, and must comprise a significant and
identifiable part of the State NPDES program. To be considered complete,
the program must include permit development and issuance, compliance,
and enforcement responsibilities for all direct and indirect dischargers within
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the jurisdiction of the State agency or department requesting approval. [40

CFR 123.30(c)(1)] |

While options for states wielding NPDES authority on a permanent basis for
something less than the full range of dischargers are narrow, options are broader
under the other Clean Water Act provision for partial state NPDES program approval
— the “Major Component” or “Phased Pennit Program” — with one significant
constraint: Transfer of NPDES program responsibility from EPA to the state must
occur in discrete steps in accordance with a plan leading to full state program
approval within five years. States must initially assume a “significant and
identifiable” element of the program that includes permit development and issuance,
compliance and enforcement responsibility for a specific group or class of
dischargers. Each subsequent phase must add permit development and issuance,
compliance and enforcement responsibility for one or more new class of dischargers

until, by the end of five years, the state program includes all classes of dischargers

in the state.



NPDES Wastewater Discharge Permitting
Options for Improvement

3.d EPA’s Role in State Programs

Once astateis  n general, once a state is authorized to implement NPDES program functions, the

. authorized to EPA is prohibited from conducting those activities and assumes an oversight role. In
implementNPDES

program functions,  that role, EPA is afforded an opportunity to review each permit before it is issued by

prohilt)r;'fegf‘)ﬁonl]s the state, and to object to elements that conflict with or fall short of federal

conducting those  requirements. If the state does not modify the final permit to EPA's satisfaction,

a%tsl\élut:ﬁ:sagr? EPA may issue the permit directly — a process known as “over-filing." Instances of
oversightrole.  over-filing are rare, but they do occur.

While EPA's permit review and veto responsibilities are non-negotiable, many of the
other divisions between federal and state roles are negotiated as part of the
delegation agreement, and subsequent performance partnership agreements. Once
the state's role has been defined, EPA monitors the state’s performance against the
terms of the agreements. Should the EPA find the state program lacking, it can

initiate formal proceedings to withdraw all or portions of the state NPDES program

approval.

Finally, EPA provides support and assistance to state NPDES agencies. EPA
recognizes that a decision to grant NPDES authority brings with it a commitment for
aild. The degree of support is greatest with new state programs and declines
thereafter as the states gain experience and competence. EPA assistance is
negotiated in terms of staff allocation and performance commitments in the transfer
agreement. Some level of support continues after the transition period and EPA
staff routinely assist even the long-standing state NPDES agencies on procedural,

legal and technical matters.
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4. Alaska’s W ater Quality Programs

4.a Federal NPDES Program

In discussing the nature of the NPDES program currently administered by EPA in
Alaska, it helps to understand that EPA groups facilities into “major" and “minor"
wastewater sources. In the case of municipal wastewater facilities, “major" sources
are those that discharge one million gallons or more per day, serve a population of
10,000 or more, or have a significant impact on water quality. In the case of
industrial facilities, sources are classified as “majors" or “minors" through a rating
system that allocates points to discharge characteristics such as flow, pollutant
loads, potential public health impacts, and water quality factors. The major vs. minor
distinction is a key agency workload management tool. Agency permitting priorities

focus on the major facilities.

One way to begin to understand the nature of the program EPA is administering in
Alaska is to review the statistics contained in the national Permit Compliance
System (PCS) database maintained by EPA. According to the database records,
there is currently (as of April 21, 1998) a total of 947 NPDES permitted facilities in
Alaska. A the total, 778 facilities are permitted under five general permits, with the
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remaining 169 facilities covered by individual permits. The 169 individual permits
further break down into 48 major permits and 121 minor permits.

MrcrUxtvilBi
Pmnb(121)

Pigure 4

Permit Types

QhyrB

Placer mining operations and seafood processing facilities account for the majority

of facilities covered by general permits in Alaska:

Placer Mining

(498)
igure 4 Seafood
limbers of FaC|I|t|es Covered b - Processing -

Genera[ Permits y 4 Alaska (261)

Arctic

Offshore Oil Seafood
and Gas (3) North Slope Processing -
Kodiak (11)

Oil and Gas

®

The distribution of individual permits by source type reveals the substantial
percentage of NPDES permits issued to municipal and other types of public
sewerage facilities, although mining and seafood processing operations again

account for substantial percentages of the total number of permits:
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The distribution of just the major individual permits is similar to the distribution of all

(major and minor) individual permits:
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A significant  Another significant feature of the present Alaska NPDES program is that there is a
fNestDuEres ;:()Ag'fasnfai: substantial backlog of permits that have been administratively extended by EPA
asubstantial  beyond their expiration dates. Of the total 174 general and individual permits, 137
bang doefxet);r:]idrij (or 79 percent) are currently administratively extended. Of the 48 major individual
permits.  permits, 29 (or 60 percent) have been administratively extended. While some of the

extended permits will not need to be renewed because facilities have stopped

discharging, most should be renewed. Looking at the numbers of existing NPDES

permits that have expired and may need renewal, or that will expire over the next

five years:
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4.b State Water Quality Programs

While NPDES permitting falls under the U.S. Environmental Protection Agency in

While EPA  Alaska, the State of Alaska, through the DEC, implements various other aspects of
implements the
NPDESprogram,

DEC conducts  comprehensive state water quality program includes personnel staffing of 38 full time
otheraspects ofthe ] ) .

overallwater €quivalents (FTEs) with a budget of $4.6 million. Some of the current state water

pollution control  quality protection efforts would continue regardless of any change in the state role in

framework.
the NPDES program, while others might be assimilated into any new state NPDES

the overall Alaska water pollution control regulatory framework. The current,

program authority. In essence, the state already performs some NPDES functions.
Any change to assume a greater role in the NPDES process would involve
expanding or adding to current efforts. To begin to approach options for an
increased role for the state in the NPDES program, it is important to understand the
current roles of DEC and EPA not just within the context of the NPDES program, but
within the overall water quality program context, and to identify those current state

efforts that already fall within the scope of the NPDES program.
The state water quality programs include the following elements:

» federal Clean Water Act permit (section 401) certification,
» coastal zone management,

» waterbody assessment and recovery,

» water quality standards,

e wastewater system plan review,

» state wastewater discharge permitting,

e groundwater pollution control, and

» forest practices. *

Each element is described in the discussion that follows.
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4.b.] Federal Clean Water Act Permit Certification

DEC certifies Even though EPA implements the NPDES program in Alaska, the Clean Water Act
peNrr:[i)tE zsap"ri\?itdh:dr reserves a voice for the State in.the process. Section 401 of the Act requires that
forin the Clean  federal agencies that issue permits under the Clean Water Act obtain state
WaterAct  cerification prior to issuing the permits (unless the state waives certification or fails

to provide it in a timely manner). The certification attests to a finding by the state

that there is “reasonable assurance" that each federal permit will result in

compliance with state water quality standards. States may include conditions in its

certification to ensure that water quality standards are met. The state’s role,

however, is limited to requiring more stringent or additional conditions. States may

not condition or withhold certification on any other basis.

Alaska's Section 401 certification program deals primarily with two federal permits:
permits issued by the U.S. Department of the Army Corps of Engineers for the
discharge of fill materials to wetlands under * ection 404 of the Clean Water Act, and
NPDES permits issued under Section 402. In many cases, the state Section 401
certification program for NPDES permits is an indistinct part of a joint federal-state
permit development process. In this process, the EPA consults to varying degrees
wi.h DEC staff during permit development, and any issues that might appear as

conditions in the state certification are resolved and incorporated into the draft

NPDES permit.

As mentioned previously, the issuance of an NPDES permit alone does not trigger
the National Environmental Policy Act (NEPA) process. Nevertheless, many major
projects do invoke the NEPA process for other reasons. In those cases, DEC is
usually involved as a key participant in the planning process identifying water quality
(among other environmental and human health) concerns, examining relative water

quality impacts assoc'ated with project alternatives, and specifying measures to
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mitigate impacts. For NEPA projects, draft NPDES permits are developed within the
overall NEPA process, and DEC is often placed in an informal co-lead role with EPA

in evaluating water quality impacts in relation to state water quality standards.

DEC is obligated by statute to issue a state permit for essentially all wastewater
discharges. The law allows, however, the state to adopt an NPDES permit which it
has certified under Section 401 of the Clean Water Act as the required state permit,
and that is what happens in the vast majority of cases. Once the state adopts the
NPDES permit as its own, it has the force and authority of a state permit, and is
subject to state compliance monitoring. DEC receives self-monitoring reports (or
Discharge Monitoring Reports - DMRs) from the applicant, and conducts periodic
inspections - often coordinated with EPA inspections - of permitted facilities. When
required, decisions concerning compliance actions at NPDES permitted facilities are
usually discussed between DEC and EPA, and an agreement roached as to one or
both agencies are to implement compliance actions. As a general rule, EPA plays a

far greater role in compliance monitoring and permit enforcement at NPDES

permitted facilities than DEC.

4.2 Coastal Zone Management

The Alaska Coastal Management Program is implemented by the Alaska Division of
Governmental Coordination, an organizational unit within the Office of the Governor.
The program ensures that development within coastal areas is consistent with the
special values they possess and conforms to state and local plans and standards
intended to protect those values. By virtue of the way it is implemented, the
program also serves to coordinate state resource agency involvement in the

development of projects within coastal Alaska.
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As one of the three state resource (gigencies, DEC plays a significant role in the
coastal management process. With specific respect to water quality, the Alaska
Coastal Management standards incorporate the state water quality standards by
reference. A finding that a project is consistent with the Alaska Coastal
Management standards requires a DEC finding that any discharges will result in
compliance with water quality stalndards - the same finding required of DEC under
Section 401 of the Clean Water Act. Thus with respect to water qualiiy, the coastal
management program Dlaces no new burden or. the agency. It does, however, add

procedural requirements.

4.b.3 Water Body Assessment and Recovery

DEC also works on water pollution control issues on a watershed scale. These
efforts focus on assessing water quality, identifying various point and nonpoint
pollution sources that may contribute to water quality problems, and reducing
sources of water pollution through planning, land use modification, discharge permit
modifications, and other mainly state - local cooperative efforts. This aspect of
DEC's current program addresses wastewater discharge issues as only one of
potentially many pollution sources. Nevertheless, the results of water body
assessments conducted by the program can significantly affect NPDES wastewater
permitting for discharges to waters identified as water quality impaired. In those
cases, NPDES permit effluent limits are derived using a more complex process
(involving total maximum daily loads or TMDLs and waste load allocations or WLAS)
that takes into account the effects of all sources of water pollution and the need for

more stringent limits to restore water quality to within acceptable limits.

4.0b.4 Water Quality Standards

In deference to the wide variation in types of water bodies across the nation, the

earliest national efforts at controlling water pollution reserved the setting of quality

SN
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standards for waters to the states — and that remains the case today. As in all
other slates, Alaska maintains water quality standards that specify under what
circumstances water gquality can be degraded, and limits how much degradation can
occur. While water quality standard authority has remained with the states, EPA
was given authority to approve or override state standards, and federal guidelines

have been developed that specify nationwide minimums for state water quality

standards.

In addition to a shift towards significant federal authority in the water quality standard
arena, there have also been dramatic improvements in water quality sciences. .The
combination has produced a series of updates to national water quality guidelines to
keep pace with advances in understanding, as weli as an increasingly complex set of
standards reflecting the new depths to which water quality effects are becoming
understood. One of DEC's water quality responsibilities is to update and to interpret

the standards for specific applications. In developing NPDES permits, the EPA

permit writers will take into account the Alaska’s water quality standards, but in many
cases, DEC is called upon to actually determine which standards and the specific
form to be used in developing NPDES permits. Derivation of water quality-based
permit limits is probably the most significant part of the technical development of
NPDES permits; and water quality standard interpretation along with impact
modeling are the most significant parts of the water quality-based permit limit

derivation process.

405 Wastewater System Plan Review

State law tasks DEC with reviewing and approving engineering plans for wastewater
treatment works. While the NPDES program deals almost exclusively with setting
effluent limits irrespective of how a specific facility might comply with those limits, the
state wrter quality protection program must examine the specific treatment

technology proposed, and arrive at a determination of whether the proposed
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technology meets design standards and whether the treatment system will ultimately
be capable of producing an effluent that will meet permit limits. There is no NPDES

counterpart to this state plan review responsibility.

406 State Wastewater Discharge Permitting

As mentioned before, DEC is obligated by statute to issue a state permit for
n a relativelyfew essentially all wastewater discharges, and usually adopts NPDES permits as the
instances, DEC  requisite state permit. In a relatively few instances, the state issues a state
lssues state wastewater permit in the absence of an NPDES permit. Those cases are normally

wastewater
dischargepermits  instances of discharges that are too small to warrant an NPDES permit, but are large

in the absence of

NPDESpermits enough, or otherwise significant enough, to warrant a state permit. Once issued, the

state has sole responsibility for monitoring and maintaining facility compliance with

the permits.

4h.7 Groundwater and Forest Practices

DEC also implements small programs to control groundwater pollution and to
monitor forest practices forcompliance with state law and water quality impacts.
Since the NPDES program deals exclusively with discharges to surface waters,
neither program has particular NPDES significar ;e.
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Ac Current State NPDES Functions and Resources

Of the water quality program functions currently performed by DEC, a state NPDES

program would subsume two:

e permit certification, including, in particular, DEC's role in developing NPDES

permits for major industrial facilities.

® Interpretation and application of v/ater quality standards and water quality impact

assessment in conjunction with NPDES permit development.

Conversely, state efforts that would continue outside of a state NPDES program
include the procedural requirements associated with the Alaska Coastal
Management Program, the wastewater system plan review program, state
wastewater discharge permitting of smaller sources, the water body assessment and
recovery program element, general maintenance and updating of water quality
standards, groundwater protection efforts, and forest practices monitoring.

In the case of major industrial facilities, DEC already plays a significant role in the

DEC is a key NPDES process. For major industrial facilities, permitting usually begins with a

agency in the time-  planning process. In the case of projects subject to the National Environmental

consumingpre-
application
planning process  Environmental Assessment or Impact Statement. For non-NEPA projects, there is

f ' _— :
indu Sfrirarlnfaa CJ(I)|: tr::sw usually some form of less formal pre-application planning. In both cases. DEC often
plays a major role, identifying issues of concern and the type and amount of data the

permittee will need to collect to allow the permitting process to proceed.

Policy Act (NEPA) process, planning is normally conducted in the context of an

Actual major industrial facility permit development is very much a coordinated
federal - state process. DEC plays a major role in establishing which water quality
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standards to apply and in determinin? the propriety and size of any mixing zone.
EPA derives permit limits on the basis of water quality standard information provided
by DEC, as well as its own regulations and guidelines. DEC plays a similar role in
the development of permits for other than major industrial facilities, such as
municipal wastewater discharges. These, and other less complex permits, are less

time consuming requiring a smaller resource commitment on the part of both

agencies.

Once an NPDES permit is issued and certified by the State, it is subject to
Oncean NPDES
permitis certified  compliance monitoring by both DEC and EPA. - Self-monitoring reports are provided

by the State, ithas by facilities to both DEC and EPA.  Compliance inspections are conducted by both
theforce and effect

o fstate law as well
asfederallaw.  penyeen the agencies.

DEC and EPA either separately or jointly. Enforcement actions are coordinated

The fact that the state already carries out certain NPDES functions has particular
significance in considering the resource requirements associated with various
alternatives for a greater state presence in the NPDES permitting process — as
discussed later in this document. DEC estimates that it currently devotes

approximately 10 FTEs and Sl million in state and federal grant funds to NPDES

functions.
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4.d NPDES Programs in Other States

We have mentioned that of the 50 states, 41 have EPA-approved full or phased
state NPDES permit programs. To provide some insight into the thinking and
experiences of the other states with respect to the NPDES program, we contacted
five other states for basic information about their programs. We contacted our
northwest neighbors, Washington and Oregon, both of which have had long standing
state NPDES programs. We also sought out the states that had most recently
received NPDES program approval. The States of Oklahoma, Florida and Louisiana
have all received approval of state NPDES programs within the last three years.

4(L1 Washingion

The State of Washington was delegated NPDES permitting authority in 1973. The
state carries out all NPDES functions in all program areas with the exception of the
municipal sludge and federal facilities programs. The state is actively working with
EPA to assume responsibility for implementing the municipal sludge program. There

are no current efforts to integrate permitting of federal facilities into the state

program.

The State of Washington program includes 487 active individual permits and eight
general permits covering a total of 3,203 facilities. The program staffing level is 102
full-time equivalents (FTEs) with an annual budget of $7.6 million. The program is
funded 96 percent through program receipts with pennit fees ranging from a high of
approximately $80,000 for bleach pulp mills, to $25,000 - $50,000 for other major

Industrial facilities, to smaller amounts for municipal discharges.
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4.d2 Oregon

Like the State of Washington, the State of Oregon NPDES permit program was
approved in 1973. With one exception, the state fully implements all parts of the
program including industrial and municipal point sources, storm water, pretreatment
and federal facilites. The exception is that the state is implementing a partial
program for municipal sludge, though it anticipates EPA approval to implement all of
the municipal sludge program in late 1998.

The State of Oregon program includes approximately 350 individual permits and
several general permits covering another 1,500 facilities. Staffing for the program is
approximately 44 FTEs with an annual budget of $3.1 million. The program is
funded primarily through program receipts (60 percent) with federal grant funds (20
percent) and state general funds (20 percent) making up the balance.

4d 3 Gdadoma

Oklahoma's partial NPDES program was approved in 1996. The program currently
does not include permitting of animal feedlots, ol and gas facilities, and pipeline
facilities. The partial permit program was approved on the basis of phasing into full
implementation of all NPDES functions for all categories of discharges over the next

three years.

The program includes permit functions associated with 366 municipal and 219
industrial dischargers. The program is currently staffed at 12 FTEs with an annual
budget of approximately $1.8 million. Full implementation is expected to require a
staff of 59.5 FTEs and a budget of $2.85 million. Program receipts is the single
greatest funding source (57 percent), followed by state general funds (24 percent),

and federal grant funds (19 percent).
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4.(L4 Horida

The State of Horida also recently received EPA approval of its phased partial
NPDES permit program. The program was approved in 1995 with phasing to a full
program to be completed by the year 2000. The current partial program does not

include storm water permitting of the municipal sludge program, though both areas

are to be phased into the state program.

The partial program is responsible for permitting functions associated with
approximately 700 individual permits and one general permit. The program is
staffed at 58 FTEs with a budget of $3.2 million. The program is supported entirely
through annual fees paid by dischargers that range from $100 to $11.500 per year.

4,(15 Louisiana

The State of Louisiana NPDES permit program was approved in late 1996. The
state program includes full implementation of all aspects of the program, although

the municipal sludge program is managed in another division (solid waste).

The program covers 495 individual permits. The current staffing level is 98 FTES
and the program budget is approximately $7.0 million. The program is funded
through a mix of program receipts (94 percent) and federal grant funds (6 percent).
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4.d.6 Trends

The clear trend in other states is towards funding state NPDES programs with

Thereis a clear  Program receipts based on either one-time application fees, or continuing discharge
:‘rendd' towards  fees. In the few states canvassed, program receipts accounted for 57 to 100
unding state
NPDE Sprogram s percent of the costs to run the program. Application fees are collected whenever a
withprogram  permit is issued, modified or renewed. Discharge fees, on the other hand, are
receipts based on
application or
dischargefees.  |arger, more complex facilities with larger, more toxic wastewater streams pay higher

usually imposed on an annual basis. In both cases, fees are structured such that

fees than smaller, simpler facilities.

Another trend in State NPDES programs is towards use of general permits. As a
general rule, states have succeeded in expanding NPDES coverage to mere

facilities using general permits.
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4.e Impacts of a State NPDES Program

The Mining Sector Strategic Plan suggests that a state NPDES program assumption
would have two important effects:

... Frst, it would make the process most accessible for all involved
whether it be the applicant, the state, or the general public. Currently
the public is likely the most affected by out-of-state permit control.
Second, state primacy would lead to a more efficient process. With
all the permit writers located under one bureaucratic group (in many
cases under the same roof), the permit process timeline would be
materially streamlined without suffering any loss of controi, process
oversight or loss of public access.

We agree. DEC staff working and living within Alaska are in a better position to
access and understand state and local processes, issues and contacts; toknow
what historical data may be available; to incorporate local conditions into the

permitting process and permits; and generally to control permit timelines.

In addition to improved access to the permitting process and an overall gain in
efficiency and timeliness, the following could also be expected to result from an

adequately supported state NPDES program:

* With better understanding of local water quality issues and state water quality
standards there should be some improvement in permit quality in terms of better
protecting receiving water quality where warranted, while avoiding overly
stringent limits. It is important to understand, however, that permits developed
by the State in accordance with strict NPDES protocols will in most respects be
identical to permits developed by EPA.
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The State of Alaska would have more say in national developments that affect

the NPDES program and ultimately NPDES permitting in Alaska.

In the same vein, NPDES program authority would position the State to have far

greater influence on program priorities in Alaska.

Compliance monitoring should be better. Improved proximity of facilities and
program staff should foster dialog within which questions could be posed and

answeied; and problems could be discussed and resolved.
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5. Alternatives for Alaska

5.a General Range of Alternatives

The general range  The range of alternatives for assuming a greater role in the NPDES program
a(\)/z];ﬁ!:glr Q ?glrﬁ s available to the State of Alaska is a spectrum beginning with informal work sharing
state i_saspectrum (the status quo), progressing through various options for formal work sharing
rsl: Qtnulsn g&gotn;fhhlel agreements whereby DEC might assume a range of program functions, progressing
NPDESprog(am further through phased program assumption, and ending with full program
assumption. assumption.  As discussed previously, state assumption of partial program
responsibility for certain classes of discharges for an indefinite period is not an

option under current federal regulations. The only partial program option available to

Alaska is to assume portions of the program in some sequence that arrives at a full

state program within five years.
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5.al Fomal Work Sharing Agreenents

The first option available to the state representing an increased role would be to
negotiate some form of formal .work sharing agreement with EPA. There is
significant flexibility in how work might be divided between EPA and DEC under a
work share agreement. This flexibility provides for a broad range of possible

program configurations.
Work sharing

agreem ents can he
used to divide work  Work share agreements could be developed to divide work between EPA and DEC

DbEe ivfne "e iiﬁtiaa?lj within essentially any combination of functional and program areas. Theoretically, a
any combination o f  work share agreement could be represented as any division of duties specified in the

functions and

following matrix:
program areas.

Table 5-1 .
General Work Share Matrix
ProgArFerg Base Program Sewage Sludge Pretreatment Storm Water
Function
Area
New Permit EPA Duties EPA Duties EPA Duties EPA Duties
Development _ DEC Duties DEC Duties DEC Duties DEC Duties
Permit - - : -
T EPA Duties EPA Duties EPA Duties EPA Duties
'F\Q/lgr?g\',&gf'onl DEC Duties DEC Duties DEC Duties DEC Duties
mwi%m‘c}* EPA Duties EPA Duties EPA Duties EPA Duties
Enoroemant DEC Duties DEC Duties DEC Duties DEC Duties
EPA Duties EPA Duties EPA Duties EPA Duties
DEC Duties DEC Duties DEC Duties DEC Duties
Program EPA Duties EPA Duties EPA Duties EPA Duties
Development DEC Duties DEC Duties DEC Duties DEC Duties
Program EPA Dutiej EPA Duties EPA Duties EPA Duties

Administration DEC Duties DEC Duties DEC Duties DEC Duties
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Obviously some of the possible combinations would make more sense than others,
In addition, work

Under the base,

but the framework is useful in considering the full array of options.
sharing can be further refined to divide work on a sector basis.
point source permitting program, for example, work may be divided one way for
mining permit development, and another way (or not at all) for seafood processing

permits.

It needs to be noted that while effort can be divided under a work share agreement,
authority cannot. State full o: partial program approval involves some transfer of
authority from the federal government to the state. No such transfer occurs under a
work share agreement. EPA retains full program authority with complete discretion
to accept or reject state program decisions and work products.

As discussed previously, the other notable difference between work share
agreements and partial program approval is that while work share agreements may
lead to full program approval, they don't have to. An agreement to divide and share
NPDES work between EPA and a state can remain static at a particular level for an

indefinite period.

5.a.2 Phased Program Approval

The next higher level of state program participation is phased program approval.
Specific alternatives under this general option are far more narrow than the broad
options for work share agreements. The only flexibility is the sequence and timing
(within a maximum five-year transition period) of transferring program elements from
EPA to DEC. Rules also prescribe that transfer of components occur in discrete

increments each of which must represent a “significant and identifiable" part of the

program.
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In contrastto work
sharing
agreements,phased
program approval
involves
incremental
transferof
authority.

The gap between
currentstate
capability and that
requiredforfu Il
authority is so wide
that so *e-
transition
process— he itwork
sharing orphased
program
approval— would
be required.
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In contrast to work sharing agreemsnts, phased program approval does involve
transfer of NPDES authority from the EPA to the state with each program element.
In other words, once a state program element is approved, EPA is constrained by
federal law in its role — though that role remains one of strong oversight.

%

503 Full Program Approvel

There is a final option of the state developing and seeking approval of a complete
state NPDES program without a partial program phase-in period. The program is
now sufficiently complex, and the gap between the current state NPDES capabilities
and what would be required for full program approval sufficiently wide, that some
form of transition period would be required. It may be possible, on the other hand,
for the state to ramp-up under a work share agreement to a level from which it could

seek full program approval without ever seeking partial program approval.



Alaskafaces a
choice among three
options: static
'vork sharing, ramp
up tofu llprogram
capacity under
work sharing
agreements, and
ramp up tofu Il
program capacity
underthephased
approvalprocess.

Thefirst option
proposedfor
further
consideration is
continuing the
currentinform al
work sharing
arrangement
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5.b Specific Alternatives for Further Consideration

Of the general alternatives, Alaska faces a choice among basically three options:
work share agreements at the existing or some other level of state participation in
the NPDES process, work share agreements that ramp the state role up to ultimate
full state program approval, and ramp up to full state program approval under the
partial program approval process. Each of the last two options requires a decision
by the state — at the outset — to develop and seek approval cf a complete state

NPDES program.

In order to provide the level of detail required to examine specific costs and benefits,
three alternative program designs are proposed. These alternatives are subject to
revision or refinement in the latter stages of this project. The specific alternatives
advanced for further consideration are these: informal work sharing per the current
arrangement: a formal work sharing arrangement designed to address expressed
concerns with the existing program; and full program approval (either via a work
share or partial program approval process). Each option is described more fully in

the following paragraphs.

Sbl GaionNo. 1: Informal Wark Sharing (status quio)

The first option to consider is continuing the current informal work sharing
arrangement. The primary purpose of this option is to serve as a base case against

which the benefits and detriments of the other options can be evaluated.

A variation on this option would be to maintain the status quo, but to codify the
current division of work under the performance partnership agreement or in a formal

work share agreement. Formalizing the arrangement might have the effect of
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helping to standardize roles and practices, but would not otherwise involve a

significant change in how the two agencies operate.

5b2 OptionNo. : Formal Work Share Agreement

As previously suggested, work sharing agreements can be used to structure the
collateral roles of EPA and DEC to gain efficiency as well as to take advantage of

each agency's strengths.

While the range of work share options is broad, a relatively specific option is needed
for estimating costs and to help focus discussions. The proposed formal work
sharing program design, described in the following paragraphs, was developed to

address the concerns expressed in the Mining Sector Strategic plan.

As envisioned, the initial work share agreement would apply only to the base, point
source permitting component of the NPDES program (although there are certainly
opportunities for work sharing in the pretreatment, sludge and storm water
components that should be considered later). Referring back to the matrix

presented earlier, the proposed work share agreement deals only with the

highlighted area:
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Table 5-2

Proposed Work Share Program Areas
N v Program ! |

N Area Base Program Sewage Sludge Pretreatment Storm W ater
Area
New Permit 'm EPA Duties EPA Duties EPA Duties EPA Duties
Development DEC Duties DEC Duties DEC Duties DEC Duties
Klle(;(r}]illg[cation/ o/ EPA DutiesV ; LI’A Ducies EPA Duties EPA Duties
Renewal r -DEC Duties e DEC Duties DEC Duties DEf Duties
,\CA%%%ISSC/E EPA Duties EPA Duties LI'A Duties EPA Duties
Enforcem%nt rV DEC Duties DEC Duties DEC Duties DEC Duties
&g%aage%ent/ EPA Duties EPA Duties EPA Duties EPA Duties
Record Keeping ’Q'DGVE thDUUESll.J: DEC Duties DEC Duties DEC Duties
Program "EP A Duties' ¥ LI'A Duties EPA Duties EPA Duties
Development "i; DEC Duties DEC Duties DEC Duties DEC Duties

3 |-
5 |

Program | mEPA Duties f.PA Duties EPA Duties EPA Duties
Administration DEC Duties DEC Duties DEC Duties DEC Duties

Theproposed work To address the expressed NPDES process concerns in the areas of accessibility,
sharing agreement timeliness, accountability and coordination, the proposed work share agreement

would make DEC
theprimary point  would make DEC the primary point of contact for permit applicants and interested

i\g[)cggtggmirt public. The assumption here is that by virtue of their location in several areas within
applicants and  the state, DEC staff will be more accessible and accountable to permit applicants
Interested public. and the public. As a state agency with a designated role in the state permitting and
coastal zone management processes, DEC is in a better position to help coordinate

permitting between federal, state and local agencies. Whether DEC can improve the

timeliness of NPDES permit actions will be a function of staffing levels. With

adequate staffing, DEC presumably would be in a position to process permit actions

more quickly than EPA Region 10 permitting staff who also have competing NPDES

responsibilities in the non-NPDES-delegated State of Idaho, as well as the NPDES-

delegated States of Washington and Oregon.
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To address concerns regarding predictability, as well as to take advantage of DEC s

local knowledge and presence, the proposal also has DEC deriving the effluent limits

and associated monitoring requirements for new permits, as well as permit

. reTe':neepnrto\F;vOosuelg modifications and renewals. In essence, DEC would develop — for adoption by EPA
also have DEC — the heart of the permits. The presumed gains from this change would also include
eff‘:ue:re]'tolF:mNistaEnz improvements in efficiency an quality. The coordinated process currently in effect,
associated with DEC developing the basis for water quality-based effluent limits and EPA

req”; i"r'e‘:;"erni ?Sg developing the actual water quality- and technology-based limits, is inherently
inefficient (though unavoidable given the division of responsibility). Placing all

effluent limit derivation at the hands of one agency with capacity to translate the

state’s water quality standards and water body assessment results directly into water

quality-based permit limits should simplify, standardize and speed permit

development.

Compared to water quality-based effluent limits, derivation of technology-based
limits is relatively straightforward, as is integration of water quality- and technology-
based limits into a single set of effluent limits. In effect, this change would put the
agency most knowledgeable and responsible for local water quality in a position of

developing permit limits for discharges to those waters.

As a final note on permit development, deriving water quality-based permit limits
often involves computer modeling to understand the behavior of an effluent stream
in the receiving water for purposes of determining end-of-pipe effluent limits. DEC is
sometimes called upon to conduct this mixing zone modeling. The work share
proposal calls for placing the burden of all receiving water modeling on the
applicants. Lacking in-house expertise, applicants can enlist the assistance of
contractors to run approved mixing models. (Such assistance is readily available at

reasonable cost in Alaska's private consulting sector.) There may be other

opportunities for third party involvement, as well.
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Theproposed work  The forgoing discussion deals with work sharing of permit development, modification
\;:31; ;Strer: ': deirf'yt and renewal functions. With respect to compliance monitoring efforts, the work
the current  Share proposal includes continuing the current division between DEC and EPA
a”z:hgeermN eP”D”EOSr amounting to an annually negotiated schedule for DEC, EPA and joint compliance
function exceptto  inspections and coordinated (though not necessarily joint) enforcement actions. The
ft:er eDXEteC” tt;er?auni rdelg concerns and recommendations of the Mining Sector Strategic Plan deal primarily
itsnew perm it wWith permit development, modification and renewal. Some of the arguments for a
dpeoviilto_zice:: taanci greater role for DEC in permit development also apply to compliance monitoring and
work. there are incentives for a greater DEC presence in compliance monitoring. Such

changes should be considered in future years.

The work share proposal does not include modifying the current data management
and record keeping structure. EPA would continue to enter data into the Pennit
Compliance System (PCS) database and to maintain permit files. DEC would
continue to maintain its separate data management and record keeping system.
The dual data management and record keeping functions are an unfortunate, but
seemingly unavoidable, area of duplication and inefficiency. Short of a fully
authorized state NPDES program, the overlap cannot be eliminated or even
significantly reduced. And, even with an authorized state NPDES program, EPA

would retain a limited data management and record keeping role.

While the proposal does not suggest independent changes to program development
and administrative functions, significant changes will be required to implement the
work share arrangement. For the most part, the changes represent increasing DEC
capacity to carry out new responsibilities transferred from EPA. Staff will need to be
trained in technical NPDES program protocols for effluent limit and monitoring
requirement development, as well as general NPDES program areas such as
application requirements and processing. There will need to be provision for
additional planning including developing and maintaining the work share agreement.
Identifying DEC as the primary point of contact for permit applicants means that staff
of DEC field offices will have to have sufficient understanding of the program to
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assist applicants and the public with qnuestions and to provide forms and explanatory

materials. e

Given that the primary changes are proposed in the permit development,
modification and renewal functions, with resulting changes needed to program
development and administration functions, the specific break-out of work between
DEC and EPA would look like this:



able 5-3

roposed Work Share Agreement

Functional Area

Permit
Development/
Modification/

Renewal

Program
Development/
Administration

DEC Functions »

Provide applicants with pre-application
assistance.

Provide NPDES permit applications
(establish NPDES permit centers at
existing DEC locations).

Assist applicants with applications.

Receive completed applications and
forward to EPA.

Assist applicant in providing additional
information if required.

Draft permit schedule in accordance with
EPA, other federal agency and state

agency time frames.

Serve as liaison and primary point of
contact with applicant and public.

Derive effluent limits and monitoring
requirements and corresponding fact
sheet sections.

Hold public workshops and/or hearings
as required.

Receive public comment.

Revise water quality-based effluent limits

and monitoring requirements as required.

Draft summary of public comment and
agency response.

Draft responsiveness summary.

Issue 401 certificate.
Develop work share agreement with
EPA.

Provide staffing to handle new
responsibilities.

NPDES Wastewater Discharge Permitting
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EPA Functfd

Coordinate pre-application requirements
with DEC.

Review application and coordinate
requests for information as required.

Issue formal application completeness
determination.

Approve permit schedule.

Review, approve, modify effluent limits
and monitoring requirements as required,
complete draft permit and fact sheet,
issue public notice.

Revise other portions of permit as
required.

Issue final permit.
Develop work share agreement with
DEC.

Provide training for DEC staff.
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In addition to the division of responsibility indicated above, a few tenets would also
apply. There would need to be a transition/training period during which EPA would
train DEC staff, and DEC and EPA would share responsibilities likely largely through
co-development of new permits, modifications and renewals. There would be an
element of coordination between the agencies — particularly early on in the
transition process, but continuing thereafter — at essentially every step of the
permitting process. EPA would be free to intervene in the process at its discretion.
EPA would also retain final approval over all DEC decisions, actions, and work
products. Finally, the work share agreement set out lacks detail which would simply
have to be worked out hetween the agencies as part of developing the actual work

share agreement.

5.b.3 Option No. 3: FullProgram Approval

As discussed, full program approval may be achieved either through ramping up to
near full program capability under work share agreements, or through the partial
program approval process. The work share transition process involves increasing
state involvement and capability, but no authority is transferred until full program
approval. The partial program process involves transferring both authority and
responsibility in increments until the full program is reached.

While potential variations in the composition, sequence and timing of program
elements to be transferred from EPA to DEC are numerous, the end result is the
same. a state NPDES program that has the state performing essentially all
functions within the point source, storm water, pretreatment, and municipal sludge
program elements under EPA's oversight. Consequently, further analysis of this
option focuses on the costs and henefits of a complete state NPDES program,
without dwelling on the mechanics of the transition.
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6. Costs and Funding

This chapter discusses the costs and potential funding sources for each of the
options identified in the previous chapter and advanced for ruriher consideration.
The discussion first examines the costs of full state NPDES autnority, followed by
the costs to implement the proposed work share agreement. The chapter concludes
with a discussion of potential mechanisms to fund additional costs.

6.a Costs of a State NPDES Program

Three approaches were used to gain perspective on state NPDES program costs.
One was to look at the resources other states devote to their NPDES programs, and
to adjust those figures to Alaska's case on the basis of number of major permits.
Another was to look at the resources currently used by EPA and DEC in
implementing the NPDES program in Alaska. Finally, a workload model was used.
Workload models predict resource needs on the basis of unit resource allocations for
certain functions — such as the average time required to develop a major permit,
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Beginning with the resources devoted by other states to their state NPDES
programs. .. The following table summarizes the NPDES program resources of the

five other states surveyed as part of this study:

Table 61
Other State Program Resources
Individual Individual General, Total Staff '
ate, Majars Mipors Permits» Permits (F )
asﬁlngton
7
oul gﬂ;a A
onaa 50 1
Using the number of major permits as a basis for comparing NPDES resources
between states, we find that unit resources span quite a range with Washington
devoting 1.2 FTES per major permit, to Florida's 0.3 FTES per major permit:
Table 62
Other State Unit Resources
FTEs per
ate, Major Permit
asﬁlngton
L? on
oma
how ana
orda 3

The range of unit resource requirements narrows significantly if Washington's data
are excluded, with a resulting span of 0.3 to 0.6 FTEs per major permit. On this
basis, an Alaskan NPDES program would require somewhere between 14 and 29

FTEs.

Turning to resources currently devoted to the NPDES program in Alaska. . . EPA
Region 10 has approximately 13 FTES working in the Alaska NPDES program:
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Table 63

EPA Alaska NPDES Resources

Progratn Area * - FTEs

?’”t ST e Rk Ops fc

ren% rnent )

o
Upport &echnlcal legal, managerial, clerical) 3 (estimated)

Total 1315

With the 10 FTEs in DEC currently working on NPDES activities within DEC, the
combined EPA and DEC NPDES staffing level totals a little more than 23 FTES —
within the range of 14 to 29 FTES expected on the basis of comparison to other

states.

Finally, the simple workload model. .. Each unit resource estimate, such as FTES
per major industrial permit, was derived from one of three sources: a 1995 model
developed by EPA to examine the distribution of NPDES resources hetween the
agency's regions, from estimates by EPA Region 10 NPDES staff of the resources
required to implement parts of the program, or from direct estimates of time required
to complete tasks. Numbers of permit actions were estimated based on the number
of permits remaining stable at current levels, and assuming that 20 percent of the
total number of permits would be issued or reissued each '-ear, and that 20 percent
of the total number of facilities would be subject to a u...pliance inspection each
year. Interestingly, the workload model produced a figure of 23 FTEsS — the same
as the current combined EPA and DEC staffing level.

One last way to put the current estimate into perspective is to compare the estimate
with previous ones. In 1987, DEC estimated a continuing level of NPDES program
staffing and funding of 27.8 FTEs (including 8.8 existing FTEs) and $1.9 million per
year. As part of 1992 research into the possibility of a separate EPA regional office
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for Alaska (a new Region 11), EPA Region 10 estimated that a separate EPA
NPDES program for Alaska would require 22 persons.

Based on the results of the three approaches used, it appears that 23 FTEs would
be a reasonable estimate of a minimum staffing level for a state-run NPDES
program. This represents a 13 FTE increase over the current DEC staffing level.
Allowing for travel and other indirect costs, 13 FTEs translates into an increase of
about $1.3 million over current funding levels.
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6.b Costs of Work Share Alternative

The same workload model used to predict the personnel resource requirements for a
full state NPDES program was used to estimate the resource requirements for the
proposed work share agreement. The model was run differently in that it was used
to estimate the incremental increase in DEC personnel resources needed to handle
the additional work, as opposed to running the model to predict total resource
requirements.

The model suggests that an additional 0.5 FTE wo'l'J be required to deal with
additional public information requests, and that an additional 3.5 FTES would be
needed for permit development, modification and renewal activities (assuming that
DEC is currently devoting approximately 2 FTES to these functions). Including travel
and other indirect costs, an increase of 4 FTES would correspond to a budget
increase of approximately $400,000.
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6.c Funding O ptions

Before turning to options for covering the increased costs associated with either a
state NPDES program or the work sharing proposal, we shouid clarify that neither
work sharing nor program approval would result in state eligibility for increased
federal grant funds. The state can expect, however, that as DEC assumes more of
the program work, EPA staff would be more available to provide in-kind assistance,

such as training, legal and technical support.

Given that no additional federal tunding would be forthcoming, additional costs would
have to be met with either state general funds or program receipts. Increasing
general funds would have the effect of spreading costs across the Alaska populace.
Program receipts would target costs on permitted facilities through a fee structure.
We have mentioned that ether states employ two hasic types of fee structures: one-
time application fees that are assessed as part of applying for a new permit,
modification or renewal; or discharge fees that are assessed annually. Either
application or discharge fees can be set to generate the requisite funds. The
primary difference is the frequency with which they are assessed, with application
fees being larger and assessed less frequently and discharge fees being smaller
and assessed annually.

As lor the fee structure, options include:

+ Flat fees that assess all permittees the same amount (or at least certain types or
groups of facilities the same amount). Flat fee structures are the simplest, but
least equitable in distributing costs on the basis of agency resource demand.

» Graduated fees which involve setting fees based on facility and discharge
characteristics such as flow, toxicity, number of outfalls, and whether the facility
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is considered major or minor. Graduated fees are more complex than flat fees,
but are better at distributing costs with the larger, more complex facilities that
demand more agency resources paying more than smaller, simpler facilities that
demand a smaller commitment of agency resources.

m Actual fees that involve the permitting agency tracking time and expenditures
and assessing fees usually at an hourly rate for staff time plus actual expenses.
These structures are the most complex and least predictable for the permittee,
but are fairest in terms of distributing costs on the basis of actual demand on

agency resources.

Which fee structure would work the best for Alaska, and its actual design, are
matters for further discussion between DEC, the regulated community and the
public. We suggest that graduated application fees strike a reasonable compromise

between simplicity and equity.

The actual fees that would be borne hy the requlated community, of course, w.'uld
depend on the amount of the additional funding generated through program receipts
(with the balance coming from general funds), and the final fee structure. While it
isn't possible to pinpoint fees for these reasons, we can add some perspective.
Assuming that the entire funding increase was derived from permit fees, that would
mean raising $1.3 million annually from the 947 NPDES permitted facilities in
Alaska, for an average of approximately $1,400 from each facility. The work share
proposal at an increase of $400,000 over existing budget would amount to an
average of a little more than $400 per facility.



