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Scenario: FY2002 Supplemental - Governor's (2*<o4)
Component: Adult Public Assistance (222)

BRU: Public Assistance (73)

Scenario/ Trans Personal Land/ Grants Positions
Change Record Title Type____________Totals Services Travel Contractual Supplies Equipment Build ings Claims Misc. PFT PPT NP

FY2002 Supplemental - Governor’s

Sec 10(a)(1) Formula program growth
Suppl 541.0 0.0 0.0 0.0 0.0 0.0 0.0 541.0 0.0 0 0 0

1004 Gen Fund 541.0

Backup justification has been provided under separato cover.

Change Record Detail With Description
Department of Health and Social Services

T o ta ls  5 4 1 .0  0 .0  0 .0  0 .0  0 .0  0 .0  0 .0  541 .0 0.0
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Adult Public Assistance (APA) AS 47.25.430-615 Section M i l l

The D iv is ion o f Public Assistance requests a supplemental appropriation o f S541.0 general fund to meet 
the projected A du lt Public Assistance (APA ) formula component expenditure defic it. The projected APA 
average month ly caseload is 14,595 or about 1% higher than the caseload level funded.

P rogram In fo rm a tio n
The Adu lt Public Assistance (.APA) program provides basic liv in g support to needy elderly, b lind and 
disabled Alaskans. The program was created to supplement federal Supplementary Security Income (SSI) 
and a llow the ind iv idua l to meet basic needs and remain as independent as possible in the ir community.

To be elig ib le fo r APA , a low-income indiv idual must be over 64 or at least 1S years o f age, b lind , or 
diagnosed by a physician as permanently disabled, chron ica lly il l, or term ina lly il l . App lican ts must also 
undergo a rigorous process to determine that the ir mental or physical lim ita tions make them temporarily or 
permanently incapable o f self-support through ga in fiil employment. APA benefits help many Alaskans 
avert problems such as hcme.’essness and avoid higher cost settings such as hospitals, nursing homes or 
incarceration.

FY 2002 Budget Unde, .ded APA Caseload G row th

APA Initial FY Authorization 
Compared to Final Actual Exp.

The APA component budget was short-funded by the Legislature in FY 2002. State spending on APA has 
exceeded the Legislature’ s appropriation in 11 o f the last 13 years, often w ith the understanding that the 
need fo r supplemental funding would be acted upon during the next Legislative session. A P A program 
formula funding is dependent on the number o f e lig ib le cases and the cash assistance amount issued 
monthly. The D iv is ion has no discretionary contro l over formula program service demand or the number 
o f people eligible.
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In FY 2002 the Department’ s budget request included a 51,835.1 GF increase fo r AP A formula caseload 
grow th. The Legislature funded 5630.0 GF. The current FY 2002 APA authorization funds an annual 
caseload growth rate o f about 3.5%. This is below recent and historic APA caseload trends. In FY 2002, 
APA is estimated to provide financial assistance and access to medical care fo r 4,804 elderly and 9,791 
disabled Alaskans, the total average month ly caseload is 14,595 -  4.9% above FY 2001. The total 
projected APA expenditure need o f 554,026.9 is w ith in the Department’s orig inal request, but more than 
the 553,485.9 currently authorized. A n FY 2002 supplemental o f 5541.0 general fund is needed to fix the 
APA form u la deficit.

APA Recipients Compared to Population 18+and over
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The reasons fo r this growth appear to be a combination o f increased state population, improved medical 
technology and an aging "baby boom" cohort. Growth in this program is sustained in part by the long­
term needs o f recipients - to qua lify fo r APA benefits, an ind iv idua l must be elderly or have a permanent 
d isab ility , and therefore this population tends to re ly on tire APA program fo r the remainder o f their adult 
lives. Continued APA funding provides critica l assistance as the program 0 1 last resort fo r this population.

A P A  f o r m u l a  o b l i g a t i o n

The APA component provides a state legislated level o f cash assistance to aged, blind, and disabled 
persons wrho meet certain income and resource requirements Alaska statutory provisions creating the APA 
financia l commitment do not perm it the Department to implement a ratable reduction o f the APA 
maximum payment sch de.

Based on the projected APA expenditure the current APA component authorization w il l be fu lly  spent on 
or about June 1, 2002. In order to process and mail w ithou t delay the month ly APA benefits fo r June this 
supplemental request needs to be approved by M ay 20, 2002.

This FY 2002 deficit in APA formula funding was addressed in developing the Fv  ̂ \? A  budget. The
Governor’s FY 2003 request lo r APA fu lly funds projected formula need.
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Scenario: FY2002 Supplemental - Governor's (2454)

Component: Advisory Board on Alcoholism and Drug Abuse (2024)
BRU: Mental Heallh Trust Boards (105)

Scenario/ Trans Personal Land/ Grants Positions
Chon.ne Record Title Type____________Totals Services______Travel Contractual Supplies Equipment Buildings Claims Misc. PFT PPT NP

FY2002 Supplemental - Governor’s

Sec 10(a)(2) Office Relocation to Co-locate w ith AK Mental Health Board

Suppl 40.9 0.0 0.0 40.9 0.0 0.0 0.0 0.0 0.0 0 0 0
1092 MHTAAR 40.9

Backup justification has been provided under separate cover.

Change Record Detail With Description
Department of Health and Social Services

Totals 40.9 0.0 0.0 40.9 0.0 0.0 0.0 0.0 0.0

Pago 0 o l 9

S ta le of A laska

O ffice o f Managem ent & Budget 2 -11 -2002 2:01 pm



A d v iso r} ’ Board on A lcoho l and D rug Abuse AS 44.29.100 Section lOm llz

The Adviso ry Board on A lcoho l and Drug Abuse (A B AD A ) requests a supplemental appropriation o f
540.900 in M H TA A R  funds to assist in co-locating A B A D A w ith the Alaska Mental Health Board 
(AM HB ). The Alaska Mental Health Trust Au thority (A M H TA ) has agreed to support this effo rt and is 
expected to approve the use o f 540,900 in M H TAAR funds at their February 2002 Board Meeting.

The Adviso ry Board on A lcoho lism and Drug Abuse (A B AD A ) was established in AS 44.29.100 as part 
o f the Mental Health Trust Land Settlement to act in an advisory capacity to the legislature, the governor, 
and state agencies in matters concerning alcoholism and drug abuse. The total amount authorized fo r the 
A B A D A component in FY 2002 is 5360,200 which funds three s ta ff positions and all costs related to 
support o f the 14-member board. Based on the re la tive ly small budget, ABAJDA cannot absorb the
540.900 costs o f co-location, which is approximately 11% o f their entire budget. This supplemental 
request carries no impact on state positions.

Background

During the fa ll meeting, the Alaska Mental Health Trust A u tho rity asked the Adv iso ry Board on A lcohol 
and Drug Abuse to consider the benefits o f co-location w ith the Alaska Mental Health Board. A B A D A  
s ta ff had been review ing options fo r additional space because in their location, they occupied on ly 400 
square feet, approximately h a lf o f what is needed according to state space standards. The A M H T A  was 
particu larly interested in the two benefic iary boards co-locating because they both serve beneficiaries o f 
the Trust and many o f the clients are dually diagnosed. The AM H T A  agreed to fund the costs o f co- 
location since it was determined that it would be more effic ien t and increase opportunities fo r 
collaboration in the best interests o f Trust beneficiaries.

Appropriate and available o ffice space exists in a suite adjo in ing the AM H B . The Trust and A B A D A  
agreed that the need fo r more suitable office space and the mutual goal o f enhancing cross-board 
collaboration warranted Trust financia l support o f the A B A D A  relocation. This co-locating o f boards 
was achievable by adding to the current lease o f the AM HB .

A  key benefit w il l be the increased opportun ity for the two planning and advocacy boards to work more 
closely together to strategize fo r effective ways to meet the needs o f the population o f persons 
experiencing co-occurring mental illness and substance use disorders.

B udge ta ry Issues

There is no anticipated lapse w ith in the Board’s budget fo r FY 2002. Funds are requested in the 
contractual line to pay costs related to the move.

Summary of ABADA Supplemental Costs
One-time Office Configuration/Moving Costs 27.7
One-time Wiring/Phone Rerouting 2.6
Increased Lease Costs for FY2002 10.6

Total Request 40.9
The additional lease costs have been included in the FY2003 Governor’ s Request.
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Scenario: FY2002 Supplemental - Governor's (2454)
Component: Bureau of Vital Statistics (961)

BRU: State Health Services (96)
Scenario/ Trans Personal Land/ Grants Positions

Change Record Title Type__________ Totals___ Services_____ Travel Contractual Supplies Equipment Buildings_____ Claims Misc. PFT PPT NP

FY2002 Supplemental - Governor’s
Sec 10(a)(3) Rcpt Svcs Auth to Make GF Available for Transfer for Radio Chargeback Costs

Suppl 75.0 0.0 0.0 75.0 0.0 0.0 0.0 0.0 0.0 0 0 0
1156 Rcpt Svcs 75.0

Backup justification has been provided under separate cover.

Totals 75.0 0.0 0.0 75.0 0.0 0.0 0.0 0.0 0.0 0 0 0

Change Record Detail With Description
Department of Health and Social Services
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State  H ea lth  Serv ices/Bureau  o f  Vital S tatistics AS 18.50 Section

The D iv is ion o f Public Health (DPH) requests an FY 2002 supplemental authorization increase o f S75.0 in 
Receipt Supported Sendees fo r the Bureau o f V ita l Statistics (BVS) Component o f the State Health 
Sendees BRU.

BVS was authorized $1,085.1 Receipt Supported Services in the FY 2002 Budget. BVS is expecting an 
increase in collection o f Receipt Supported Services in the amount o f at least $75.0. The projected 
increase o f $75.0 is based on additional revenues generated from the fee increase that went into effect 
October 2001 to help support additional BVS rent costs that have not yet been incurred due to a significant 
delay in obtaining new space.

DPH w il l use the increased authorization fo r BVS to cover costs and free up general funds for transfer to 
the Community Health and Emergency Medical Services (CHEMS) component, to cover the unexpected 
increased charge back costs associated w ith supporting the statewide EMS communications system fo r FY 
2002. Under AS 18.08.010, the Department o fH ea lth and Social Sendees (DHSS) is responsible fo r the 
development, implementation, and maintenance o f a statewide comprehensive Emergency Medical 
Sendees system. CHEMS is charged w ith prov id ing this service.

P ro g ra m  In fo rm atio n

EMS communication is one o f the essential components o f the statewide EMS system. The EMS system 
provides two-way radio coverage fo r volunteer ambulance services along A laska ’s highway system, 
enabling communication between ambulance sendees, dispatch centers, other public safety agencies and 
medical personnel and facilities.

Statewide, A laska ’ s EMS system sen'es approximately 40,000 residents and visitors each year.

A lthough costs have increased annually, and CHEMS has planned accordingly to cover the anticipated 
increases, this year’ s increase exceeded projected costs due to a critica l need from Information Technology 
Group (ITG ) fo r radios and circu it equipment, depreciation o f the system and the resulting maintenance 
and repair costs, and the loss o f 
several paid users o f the EMS 
system. The loss o f the paid users 
has resulted in CHEMS and other 
users o f the state system absorbing 
additional costs to keep the system 
operational, and was not anticipated 
in the proposed DHSS FY 2002 
budget.

FY 99 FY 00 FY 01 FY02

The costs associated with operating and maintaining the statewide GMS 
communications system have continually increased the past few years. The fiscal 
years 01 and 02 show dramatic increases over the previous years..
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Budgetary Issues S t d l t A

In FY01, the total Department o f Adm in istra tion (DOA ) charge back cost to DHSS fo r the Statewide EMS 
system was S I99.2. In FY 2002, this total increased to $273.4. The FY 2002 cost being charged by DOA 
is sign ifican tly higher than the projected cost at the time o f FY 2002 budget preparation.

CHEMS has projected an FY 2002 General Fund (GF) deficit. The sign ifican tly increased chargebacks 
have made it impossible to cover the shortfall w ith existing GF w ith in the CHEMS component during FY 
2002. Rather than requesting a GF supplemental, Public Health proposes a non-GF supplemental in BVS 
in order to a llow a revised program transferring GF to cover the increased charge back costs in CHEMS.

There is no other GF lapse anticipated in the D iv is ion . The line item dis tribu tion o f the proposed 
supplemental is contractual services.

I f  this request is denied, in lieu o f the devastating impact on the EMS communications system, other 
reductions in CHEMS would have to be made. The consequences o f such a decision would negatively 
impact the ab ility to pursue federal funding or complete ongoing projects, as CHEMS would be unable to 
deliver some essential services related to the EMS system.
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Scenario: FY2002 Supplemental - Governor’s (2454)
Component: Foster Care Special Need (2230)

BRU: Purchased Services (78)

Scenario/ Trans Personal Land/ Grants Positions
Change Record Title Type____________Totals____Services______Travel Contractual Supplies Equipment Buildings Claims Misc. PFT PPT NP

FY2002 Supplemental - Governor’s 
Sec 10(a)(4) Formula program grow th

Suppl 304.6 0.0 0.0 0.0 0.0 0.0 0.0 304.6 0.0 0 0 0
1004 Gen Fund 304.6

Backup justilication has been provided under separate cover.

Totals 304.6 0.0 0.0 0.0 0.0 0.0 0.0 304.G 0.0 0 0 0

Change Record Detail With Description
Department of Health and Social Services

Pago 4 of 9
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Purchased  Services/Foster C a re  Special Needs AS 47.14 Section

The D iv is ion o f Fam ily and Youth Services requests a S304.6 General Fund supplemental to ensure the 
continu ity o f clien t services in the Purchased Sendees BRU , Foster Care Special Needs component, w ith in 
the D iv is ion o f Fam ily &  Youth Services.

This request is also necessary in order fo r the State to maintain compliance w ith AS 47.14.100 which 
mandates the Department to “ ...pay the costs o f caring fo r physically or mentally handicapped foster 
children, includ ing the additional costs o f medical care, habilita tive and rehabilitative treatment, services 
and equipment, special cloth ing, and the indirect costs o f medical care, includ ing ch ild care and 
transportation expenses.”

P r o g r a m  I n f o r m a t i o n
Children who have experienced abuse or neglect often present unique challenges to fam ilies, and foster 
parents are frequently required to access a higher level o f sendee, such as special medical or therapeutic 
care, to meet the needs o f the child . The Foster Care Special Needs program reimburses foster care 
providers fo r these pre-approved “ one-time”  goods or sendees that are not covered by the Foster Care 
Base Rate program and that are consistent w ith the ch ild ’s case plan. A ll children in foster care and other 
out-of-home placements as we ll as children that are at risk o f out-of-home placement are e lig ib le to 
receive services under this program.

The Foster Care Special Needs component also provides funding fo r other services inc lud ing contracts for 
drug testing; foster parent tra in ing as required by AS 47.14.115; foster parent fingerprin ting and crim ina l 
history background checks as required by AS 47.35; and V ita l Statistic data inquiries and Social 
Security/SSI e lig ib ility .

W ithou t the supplemental appropriation, the Department may possibly be unable to make the June 2002 
payments associated w ith this program. This could delay reimbursement to foster care providers who rely 
on the state to meet its foster care obligations. The inab ility to reimburse foster care providers could also 
seriously impact the Department’s efforts to recruit and retain foster parents. A dd itiona lly , any reduction 
in special needs payments may also disrupt foster home placements and result in a shortage ot foster 
parents to care fo r children in state custody.

B u d g e t a r y  I s s u e s

The Foster Care Special Needs program budget is based on historical cost data and the projected caseload 
o f the Foster Care Base Rate program. The program budget is calculated in this manner, as all children in 
foster care are potentia l recipients o f Foster Care Special Needs benefits.
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i o Q / j i )
The Department’ s FY 2002 projected S304.6 defic it fo r this component is summarized in the fo llow ing 
table. The requested funds w il l supplement the grants line item.

Table A
Foster Care Special Needs
Summary of FY2002 Projected Budget Deficit

Total FY2002 Foster Care Special Needs Authorization: 3,199.2
Add/(Deduct) RP: S50.0 excess IA restriction Medicaid Eligible Clients (50.0)

Add/(Deduct) RP: S350.0 from Foster Care Base Rate: 350.0

FY2002 Adjusted Authorization: 3,499.2

Less: Projected Expenditures for RSAs & Encumbrances (1,063.6)

FY2002 Authorization Available for Special Needs Payments: 2,435.6

Less: Projected Special Needs Payments (2.740.2)

FY2002 Projected Balance/(Deficit) Foster Care Special Needs: (304.6)

The prim ary factor leading to the projected defic it is underfunding o f the foster care caseload in FY 2002. 
The Department’s FY 2002 budget request included a S631.9 (50.3 Federal Receipts and S581.6 General 
Fund) caseload grow th increment based on an estimated 6% caseload grow th in this program during FY 
2002. Legislative fund ing o f the increment request was reduced by $557.6 and has resulted in an increment 
o f S74.3. The caseload underfunding o f $557.67 combined w ith the higher rates o f u tiliza tion and the 
increasing higher needs o f the children partic ipating in this program necessitate the D iv is io n ’ s 
supplemental request.

Fisca l  P l a n  to  C o v e r  th e  F Y  2 002  F o s t e r  C a r e  S p e c ia l  N e e d s  D efic it

The fo llow ing discussion outlines the Department’ s plan to cover this projected defic it.

FY 2002 Projected Deficit: $ 654.6
RP from Foster Care Base Rate component: 350.0
Foster Care Special Needs Supplemental: 304.6

S 654.6

R e v ise d  P r o g r a m  f r o m  t h e  F o s t e r  C a r e  B a s e  R a t e  c o m p o n e n t  One element o f the Department’s plan 
to cover the projected de fic it is to transfer $350.0 from the Foster Care Base Rate component to the Foster 
Care Special Needs component. The available balance in the Foster Care Base Rate program is due to a 
slight reduction in the number o f children in the foster care system. The overall foster care caseload has 
decreased over the firs t fou r months o f FY 2002. Prelim inary data suggests that this caseload reduction 
has resulted in large part due to children transition ing out o f foster care and into permanent adoptive and 
guardianship families.

F Y  2002  S u p p l e m e n t a l

As the Foster Care Special Needs component cannot cover the projected costs w ith its FY  2002 available 
funds, the Department requests a $304.6 General Fund supplemental.
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I m p a c t  o n  t h e  FY  2003 O p e r a t i n g  B u d g e t  I

The Department has submitted a FY 2003 budget increment to cover the cost o f projected caseload 
underfunding.
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Scenario: FY2002 Supplemental - Governor's (2454)
Component: General Relief Assistance (221)

BRU: Public Assistance (73)

Scenario/ Trans Personal Land/ Grants Positions
Change Record Title Type___________ Totals Services_____ Travel Contractual Supplies Equipment Buildings_____ Claims Misc. PFT PPT NP

FY2002 Supplemental - Governor's 
Sec 10(a)(5) Formula program growth

Suppl 190.7 0.0 0.0 0.0 0.0 0.0 0.0 190.7

Change Record Detail With Description
Department of Health and Social Services

1004 Gen Fun J 190.7

Backup justification has been provided under separate cover.

Totals 190.7 0.0 0.0 0.0 0.0 0.0 0.0 190,7

0.0

0.0

Page 2 of 9
Slate of Alaska
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General Relief Assistance (GRA) AS 47.25.120 Section

A FY 2002 supplem i ntal o f $190.7 general funds is needed to fund GRA formula expenditures.

Alaska's GRA program dates back to territoria l days and was developed as a safety net program fo r very 
low income ind iv idua ls who are not elig ib le fo r other state or federal assistance. GRA is used as a last 
resort program to meet the emergency needs o f low-income Alaskans who have no other resources 
available to meet those needs. Currently about 76 percent o f GRA program expenditures are used to pay 
for funeral and buria l expenses o f indigent deceased persons. The remainde- used p rim a rily to assist 
low-income ind iv idua ls and fam ilies who are facing eviction. General R e lie f burial assistance pays fo r the 
costs o f a casket, embalming, and a simple funeral service fo r Alaskans who die w ith ju t any means to 
provide fo r the ir own buria l and w ithout fam ily who can afford to pay.

In the last six years annual GRA program expenditures have ranged from a high o f $1,024.9 in FY 96 to a 
low o f $829.3 in FY 99. In FY 2001 the Legislature rolled back the GRA authorized budget from 
$1,041.9 to the lower $829.3 FY 99 actual level.
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In FY 01 we were able to offset a GRA expenditure de fic it w ith a revised program (RP) that allowed 
surplus funds in the O AA -A LBHH component to cover the FY 2001 GRA shortfa ll. There are no FY 
2002 Public Assistance BRU surplus funds available to help offset the current GRA shortfa ll.

The FY 2002 projected GRA program expenditure is $1,020.0 compared to $829.3 authorized. 
Supplemental fund ing o f $190.7 is needed to fund current GRA formula services. W ithou t this basic state 
service the cost o f shelter and burials would fa ll on the communities and funeral homes o f the state.

General Relief Assistance Expenditure History

FY95 FY9C FY97 FY98 FY99 FY00 FY01 FY02Es! 
FISCAL YEAR
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GRA formula obligation

The GP^A component provides a state legislated level o f assistance on behalf o f persons who are extremely 
poor and facing an emergency need and who meet certain income and resource requirements. Alaska 
statutory provisions creating the GRA financial commitment do not perm it the Department to implement a 
ratable reductio r o f the GRA maximum payment schedule.

To qua lify a perso. lust have an immediate and specific need fo r food, clothing, shelter, o r buria l and 
lack the financia l means to meet the needs(s). I f  e lig ib le a maximum monthly payment o f $120.00 per 
person is allowed fo r meeting subsistence needs. The General R e lie f Assistance program pays vendors 
direc tly on beha lf o f elig ib le persons to ensure that emergency needs for food, clo tn ing or shelter are met.

Based on the projected GRA expenditure the current GRA component authorization w il l be fu lly  spent on 
or about M ay 15, 2002. In order to process and mail w ithou t delay the GRA benefits fo r M ay and June 
this supplemental request needs to be approved by M ay 1,2002.

This FY 2002 deficit in GRA formula funding was addressed in developing the FY 2003 GRA budget. The 
Governor’s FY 2003 request for GRA fu lly fiinds projected formula need.

FY2002 DHSS Regular Supplemental Request Page 6 2/8/2002



Scenario: FY2002 Supplemental - Governor's (2454)

Component: Community Health/Emergency Medical Services (2078)
BRU: Slate Health Services (96)

Scenario/ Trans Personal Land/ Grants Positions
Change Record Title Type____________Totals____Services______Travel Contractual Supplies Equipment Buildings______Claims Misc. PFT PPT NP

FY2002 Supplemental - Governor’s

Sec 10(b) Fund Change from Tobacco Settlement to Tobacco Educ/Cess
Suppl 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0 0 0

1119Tobac Sell -487.9
1168 Tob Ed/Ce 487.9

Backup justification has been provided under separate cover.

Totals 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0 0 0

Change Record Detail With Description
Department of Health and Social Services
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S t a t e  H e a l t h  S e r v i c e s

C o m m u n i t y  H e a l t h / E m e r g e n c y  M e d i c a l  S e r v i c e s  ( A S )
Section

A supplemental fund source change is requested fo r S487.9 from Tobacco Settlement Funds to Tobacco 
Use Education and Cessation Funds.

B a c k g r o u n d

The FY02 Budget assigned the revenue source fo r the Fiscal Note on Chapter 88, SLA 2001 as Tobacco 
Settlement Funds (GF). However, a new fund was created last year, the Tobacco Cessation and Education 
Fund (non-GF), in to which a portion o f the Tobacco Settlement was placed. The Tobacco Settlement 
Funds in the Tobacco Prevention and Control component were converted to the new fund source by the 
legislature. It is appropriate to also convert the Tobacco Settlement Funds in the CHEMS component to 
the new fund source.

This fund change reflects the conversion o f Settlement funds to the Tobacco Use Education and Cessation 
funding source fo r FY02. A  fund change has also been submitted in the FY03 Governor’ s Budget. This 
funding w ill continue to support the Tobacco Prevention and Control program

Summary of FY2002 Authorization

Tobacco
Cessation/
Education

Fund
Tobacco

Settlement
Funds Total

Public Health: Tobacco Prevention and Control 
Public Health: Community Hlth/EMS Svcs (HB228 FN)

2,512.1
487.9

2,512.1
487.9

Total FY2002 Authorized 2,512.1 487.9 3,000.0
Proposed Supplemental Fund Source Change 487.9 (487.9) 0.0

Adjusted FY2002 Authorization 3,000.0 - 3,000.0
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M E M O R A N D U M

TO : Annalee McConnell, D irec to r 
O ffice o f Management and Budget

S t a t e  o f  A l a s k a
Departm ent of Law

D ivision o f A dm inistrative Sendees  

DATE : 31 January, 2002

5 U

FROM : Kathryn Daughhetee, D irec to r PHONE: 465-3673
D iv is ion o f Adm in istra tive Services

SUBJECT: FY 2002 Supplemental Items

FY 2002 Judgments and C la im s
The attached schedules, tota ling S816,486.85 reflect the current level o f judgments and 
claims awaiting legislative appropriation. The funds fo r this request are as fo llows:

5631,486.85 General Fund 
$185,000.00 PERS Fund

The need fo r a supplemental appropriation fo r expert costs in the Planned Parenthood 
parental righ t case has not yet been determined. The A tto rney General has not had an 
opportun ity to review the circumstances. Pursuant to your request fo r agencies to find 
fund ing sources fo r general fund supplemental requests, the department suggests that Ch. 
61 Sec. 41, p. 93, SB 29 (Bank o f America - S425,000), could be used fo r the general 
fund portion o f the law o ffice assistant reclass (5206,000) and any amount that m igh t be 
needed fo r the aforementioned Planned Parenthood case. As you know , the Bank o f 
America case was settled and on ly a small portion o f those funds are being spent to 
support in-house work in the current fiscal year.

Thank you fo r your consideration o f these requests, please contact me i f  you have 
questions or require further information.

cc: Bruce Botelho, A tto rney General
Barbara Ritchie, Deputy A tto rney General, C iv il D iv is ion 
Cynthia Cooper, Deputy A ttorney General, C rim ina l D iv is ion 
Dean Guaneli, C h ie f Assistant A tto rney General, C rim ina l D iv is ion



D e p a r t m e n t  o f  L a w

F Y 2 0 0 2  Judgm en ts  &  C la im s  » G en e ra l F unds  

llcm ti Case Name____________________ Descriplion

S t o  l \

Dale Amount Interest Total

Challenge to sex offender 
registration legislation

1 Darryl Thompson & Vemc 
Rupright 
Doe v. Olle

2 ACLU
Planned Parenthood o f Alaska, elimination o f funding for the

Challenge to legislative

el all v. Commissioner 
Perdue/DHSS

General Relief Medical 
Program

3 Foster Pepper Rubini & Reeves Challenge to 1996 campaign 
ACLU v. State finance reform legislation

4 Steven D. Smith, P.C. 
CSED v. Ragula

Child support lien and 
widtholding lien vs. attorney's 
lien

9/4/0! S40.IIS.37 S2,957.55 S43,072.92

10/9/99 S236.026.16 $33,882.51 5269,908.67
01/05/01 
09/20/01

4/27/00 5107,954.28 523,706.39 S131.660.67
08/30/01

6/30/00 $2,344.08 S268.48 52,612.56
9/27/01

5 Michael Gershcl, Esq. 
Drookcr v. Brooker

6 Hagans, Aheam, McLaughlin 
& Webb
Hcrold v. Stale

7 Alaska Legal Sendees 
Corporation 
Quinhagak v. U.S.

8 Marston & Cole Trust Fund 
Thomas Brown v. DMV

Agreements between private 
parties not involving CSED

Wrongful termination

Subsistence jurisdiction over 
navigable rivers

Right to due process re: 
telephonic testimony in 
driver's license revocation 
administrative hearing

10/30/01 5525.00 531.46 5556.46

1/2/02 580,000.00 50.00 S80.000.00

9/30/96 $82,525.07 S 16,955.56 $99,480.63
10/24/00

1/7/02 $414.43 552.81 5467.24

9 Kasmar & Slone ITF Peter T. 
Knight
Peter T. Knight v. DMV

Right lo due process re: 
telephonic testimony in 
driver's license revocation 
administrative hearing

1/7/02 $873.20 $17.69 $890.89

10 Randall Luflbcrry, Esq. ITF 
Donald A. Ryall 
Donald Ryall v. DMV

Challenge to administrative 
revocation o f driver's license

10/31/01 $1,262.14 575.31 $1,337.45

11 Ingaldson Mnasscn, P.C. ITF 
Nicholas Digel 
Nicholas Digel v. DMV

Reversal o f administrative 
revocation o f driver's license 
due to supreme court striking 
down "use it and lose it" law

5/7/01 $229.01 $23.66 S252.67

Cumulative Total

02jcsupp.xls Prepared by Department o l la w As o f 1/31/02



D e p a r t m e n t  o f  L a w

Item tt Case Name____________________ Description__________________ Date________ Amount_______ Interest______Total
12 Larry L. Caudle Reversal o f administrative 5/7/01 S536.50 564.55 S601.05

Brandon Garrett v. DMV revocation o f driver’s license
due to supreme court striking 
down "use it and lose it" law

FY2002 Judgmen ts &  C la ims - General Funds I j

13 Bankston, Gronning et.al, P.C. 
ITF for Melissa Witteveen 
Melissa Wittevccn v. DMV

Reversal o f administrative 
revocation o f driver's license 
due to supreme court striking 
down "use it and lose it" law

5/11/01 5500.00 551.16 $551.16

14 Richard Brandon v. Corrections Ambiguity as to filing fee 
deadline in inmate civil case

P/4/01 587.00 S7.48 594.48

15 Foster, Pepper, Rubini &. Challenge to ballot initiative 11/9/01 $1,595.67 591.67 SI,687.34
Reeves Ulmer v. Alaska increasing state's liquor taxes
Restaurant and Beverages

Cumulative Total

$631,486.85

02jcsupp.xls Prepared by Doparlmen! of Law As o f 1/31/02



Department of Law

FY 2002 Judgments - Other  Fund Sources I )

Item # Case Name___________________ Description__________________ Date Amount Interest Total Fund Source

I Dennis Bailey, Esq. ITF Terri 
Hale Settlement in occupational
Terri Hale v. State, PERS disability case 10/11/01 $185,000.00 $0.00 $185,000.00 PERS Fund

02jcsupp.xls As o f 1/31/02



D ep a rtm en t o f  L aw

S e c t i o n  11

J u d g m e n t s  a n d  C l a i m s



D ep artm en t o f  L aw

JUDGMENTS/CLAIMS/SETTLEMENTS FOR PAYMENT
(Please T y p e )

* *T h is fo rm w il l be used fo r the purpose o f standardizing the submission o f claims to the 
Legislature. Complete and accurate in fo rm ation w ill expedite payment to the claimants, thereby 
reducing the amount o f interest required to be paid by the state. I f  any o f the information 
changes, please immediately advise the D irector, Adm inistrative Services D iv is ion , P.O. Box 
110300, Juneau, A K  99811, or call (907) 465-3673.

PART ONE

1. Case Name: Doe v. Otte

2. Case N um be r: 99-35845 (U.S. Court o f Appeals fo r 9th C ir.)

3. Judge/Justices: D. Nelson, Reinhardt, Thomas

4. Date Judgment entered: 9/4/01

5. D id the date o f the cause o f action accrue on o r a fte r August 7,1997? No

6. Am oun t to be paid: N /A

7. In te res t Rate: /p ( fa A ) E ffec tive Date:

8. Requested hou rly ra te and to ta l compensation o f atto rneys to be pa id : $ 150/hr.;
$ 55,694.27

9. C o u r t approved /o rdered h ou r ly ra te and to ta l compensation o f atto rneys to be pa id :
S 150/hr.; S 39,854.27 (in addition, the court awarded costs o f $261.10 for a total o f 
$40,115.37)

10. Payable to: Darryl L. Thompson and Verne E. Rupright

11. EIN: or SSN:

12. Send check to :____ above address Departmental contact: x

Departmental attorney contact: Departmental Approva l:

Kenneth M . Rosenstein 
Name

907-269-6250_________
Telephone Number

Revised 08/25/99

puty Attorney General /De.

'  /
Date /  '
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JUDGMENT/SETTLEMENT FUNDING REQUEST 
QUESTIONNAIRE

P A R T  T W O

T h e  fo llo w in g  in fo rm atio n  n eed s  to  be p rov ided  on  all j u d g m e n t  a w ard s  a nd /o r  
se t t lem en ts  m ade  aga ins t  the State.

C a s e  N a m e :  D o e  v. Otte

D ep artm en t o f  L aw

C a s e  N o .:  9 9 -35S45  (U.S. C ourt  o f  A p p e a ls  fo r  9th Cir.)

1 .  D e s c r i b e  t h e  c i r c u m s t a n c e s  o r  e v e n t s  r e s u l t i n g  i n  t h i s  c a s e  a n d  u l t i m a t e l y  t h i s  

j u d g m c n t / s c t t i c m c n t  a g a i n s t  t h e  S t a t e .

In 1994, the leg isla ture  enacted  leg is la tion  requ ir ing  conv ic ted  sex o f fen d e rs  to reg is te r  w ith  the 
D ep ar tm en t  o f  Pub lic  Safely. T he  leg is la tion  requ ired  registration  by  m a n y  se x  o f fen d e rs  w h o  
had been con v ic ted  before the e ffec tive  date  o f  the statute .

T his  case  invo lved  a cha llenge  by tw o ind iv id u a ls  w h o  had been c o n v ic ted  o f  sex  o ffen ses  in the 
1980’s w h o  c la im ed  that the s ta tu te  v io la ted  the consti tu t iona l  p ro h ib i t io n  a g a in s t  ex p o s t  facto  
laws and a lso  du e  process.

The state  ob ta ined  su m m a ry  ju d g m e n t  in its fav o r  in U.S. D istric t  C o u r t ,  and  the  p la in tiffs  
appealed  to the U.S. Court o f  A p p e a ls  for the N in th  Circuit. T h e  co u r t  o f  a p p e a ls  reversed  the 
district court  on ex post  facto g ro un d s .  T h e  court  o f  appea ls  a lso  a w ard ed  the p la in t i f f s  cos ts  and  
a t to rn ey ’s fees.

2 .  D e s c r i b e  i s s u e s  o f  S t a t e  p o l i c y  o r  l a w  i n v o l v e d  i n  t h i s  c a s e ,  i l  t h e y  a r e  r e l e v a n t  

t o  a n d  r e s u l t e d  i n  s u b s t a n t i a l  e f f o r t  a n d  e x p e n s e  f o r  t h e  d e p a r t m e n t  t o  b r i n g  o r  d e f e n d  t h i s  

c a s e .

The legisla ture  enacted  the sex  o f fen d e r  reg is t ra t io n  act to p ro tec t  th e  p u b l ic  by  p ro v id in g  
inform ation  regard ing  the w h e re ab o u ts  o f  co n v ic ted  sex o ffenders . T h is  law su i t  th rea ten ed  the 
integrity o f  the leg isla tive  sch em e  by se ek in g  to e x e m p t  from  reg is tra t io n  th o se  sex o ffenders  
w ho w ere  convic ted  before  the e ffec t ive  date  o f  the act. T he  d e p a r tm e n t  m o u n te d  a v ig o rou s  
defense to p reserve  that leg is la tive  sc h e m e  and  the leg is la tu re ’s intent.

3 .  D i d  t h e  S t a t e  p r e v a i l  o n  a n y  i s s u e s ?  I f  s o ,  d e s c r i b e .

No

Revised 08/25/99
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4. D id we challenge p la in t iffs ’ request fo r costs and fees o r in o the r wavs seek to 
reduce the costs to the State? I f  so, describe to what extent we were successful.

The appellants in itia lly asked for attorney’s fees in the amount o f S 55,694.27. This included 
the ir request that the base amount o f their fees (hours expended x hourly rate) be increased by 
50% because o f various factors.

The state opposed both the base amount o f the appellants’ request as we ll as the ir request for a 
50% increase o f the base amount. The state argued that the appellants’ lawyers had submitted 
incomplete, inconsistent, and duplicative documentation. The state also argued that th is case 
involved no factors that would warrant increasing a fee award beyond the base amount.

The appellants also asked fo r cost reimbursement in the amount ofS261.10 (this covered the cost 
o f prin ting and serving their brief).

The court awarded 5 39,854.27 fo r attorney’s fees and 5261.10 fo r costs fo r a total o f 
540,115.37.

5. W ha t was the source o f the S ta te ’ s lia b ili ty  in this case?

Federal law (42 U.S.C. § 19S3) authorizes suits by individuals who cla im that a state statute 
deprives them o f any rights under the federal constitution. The pla in tiffs in this case filed suit 
against the state in federal d is tric t court alleging that the sex offender registration laws violated 
the federal constitutional proh ib ition against ex post facto laws. They also alleged that the laws 
violated their constitutional guarantee o f due process by in fring ing their righ t to privacy and 
other asserted rights.

The district court granted the state’ s motion fo r summary judgment and issued a judgment in the 
state’ s favor. The pla in tiffs appealed to the N in th C ircu it Court o f Appeals. A fte r b rie fing and 
argument, the court o f appeals ruled that the sex offender registration statute was an 
unconstitutional ex post facto law. The court o f appeals did not decide the due process claims.

Federal law (42 U.S.C. § 1988) authorizes a federal court to award attorney’s fees to a party who 
prevails in a suit brought under 42 U.S.C. § 1983. Federal law (28 U.S.C. § 1920) also 
authorizes a federal court to award certain costs to a prevailing party in a suit brought in federal 
court. A fte r the p la in tiffs prevailed on appeal, they applied fo r an award o f costs and fees. As 
described in H 4, the court o f appeals granted that application.

Revised 08/25/99 - 2 -



6. W h a t ,  i f  a n y ,  p r e v e n t a t i v e  act io n  ha s  been tak en  b y  t h e  i n v o l v e d  a g e n c y  to  
p r e v e n t  o r  r e d u c e  the  p o t e n t i a l  f o r  s u c h  l iabi l i ty in the  fu t u re ?

No action is appropriate at this time. The state w il l be asking the U.S. Supreme Court to review 
the federal court o f appeals’ decision. In addition, the Alaska Supreme Court has two pending 
cases in which it w ill be review ing the sex offender registration laws in ligh t o f the decision in 
Doe v. One.

The Department o f Law should continue to vigorously defend against legal challenges to the 
laws enacted by the legislature. The Department o f Public Safety should continue to administer 
the sex offender registration laws.

7. I f  the  i n f o r m a t i o n  is a v a i l a b l e  to y o u ,  ha s  the  a g e n c y  i n v o l v e d  t a k e n  a n y
c o r r e c t i v e  ac t i o n  a s  a res ul t  o f  thi s  c a se ?  I f  the  i n f o r m a t i o n  is n o t  p r o t e c t e d  f r o m  
p u b l i c a t i o n  by  s t a tu te ,  p r i v i l e g e ,  o r  r ight  to p r i v a c y ,  i n d ic a te  w h a t  t h e  c o r r e c t i v e  ac t i o n  
w a s .

None is appropriate at this time. The state has treated the decision in this case as applying only 
to the p la in tiffs and not to other sex offenders who were convicted before the 1994 effective date 
o f the sex offender registration law. The Department o f Public Safety has continued to 
administer the sex registration laws and the Department o f Law has continued to prosecute 
persons who violate those laws.

S. A n y  r e c o m m e n d a t i o n s  c o n c e r n i n g  c a s e s  o f  thi s  t y p e  in t h e  f u t u r e ?

No

9. A n y  r e c o m m e n d a t i o n s  for  c h a n g e s  in s t a tu te s ,  r e g u l a t i o n s  o r  p o l i c y ?  C i te
a n y  a p p l i c a b l e  s t a t u t e s  o r  r e g u l a t i o n s .

No

Attorney com pleting form: 

Kenneth M. Rosenstein

A ssistant Attorney General 
T itle

Date:

J o / f f r / o  <T T

907-269-6250 
Phone Number

Revised 08/25/99



N O T  F O R  P U B L I C A T I O N

UN ITED  STATES COURT OF APPEALS
f i l e d

FOR THE N INTH CIRCU IT s e p - 4 2 ::i

JOHN DOE L JANE DOE, and 
JOHN DOE I I ,

No. 99-35845

D.C. No. CV-94-00206-HRH
Plaintiffs-Appellants,

v. ORDER

RONALD  O. OTTE and BRUCE M .
BOTELHO,

Defendants-Appellees.

Before D. NELSON, PJEINHARDT, and THOMAS, C ircuit Judges:

Upon review ing appellants’ request for attorney’s fees, appellees’ 

opposition, and appellants’ reply, it is hereby ordered that appellants are awarded 

such fees in the amount o f  $39,854.27.

R E C E I V E D  i
DEHARTMSNTOTIAW

SEP I 0 2001

#

OFFICE OF SPECIAL PROSECUTIONS 
ANO APPEALS 

ANCHORAGE, ALASKA
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JUDGMENT’

T S  T A X E D UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

NO. 99-35845
CT/AG#: CV-94 - 00206-HRH

^ I L ' E D

SEP 0 4 2001
UNITED STATES DISTRICT COURT 

DISTRICT OF ALASKA 
^ =------------- Deputy

JOHN DOE, I ;  JANE DOS; JOHN DOE, I I
P l a i n t i f f s  - A p p e lla n ts

v .
RONALD L . OTTE; BRUCE M. BOTELHO

D e fen d an ts  - A p p e lle e s

R E C E I V E D
DEPARTMEWOHAW

OFFICE OF SPECIAL PROSECUTIONS
a n d  a p p e a l s

ANCHORAGE, ALASKA,

ALASKA NETWORK ON DOMESTICS VIOLENCE & SEXUAL ASSAULT 
Am icus

APPEAL FROM the  U n ite d  S t a t e s  D i s t r i c t  Court f o r  th e  
D i s t r i c t  o f  A la sk a  (Anchorage) .

THIS CAUSE came on to  be h e a rd  on th e  T r a n s c r ip t  o f th e
Record from  th e  U n ite d  S ta t e s  D i s t r i c t  C ou rt fo r  th e
D i s t r i c t  o f  A la sk a  (Anchorage) and was d u ly  s u b m it te d .

ON CONSIDERATION WHEREOF, I t  i s  now h e re- o rd e re d  and 
a d ju d g e d  by t h i s  C o u r t , t h a t  th e  ju d gm en t o f  th e  s a id  
D i s t r i c t  C ourt in  t h i s  c a u se  b e , and h e re b y  i s  REVERSED AND REMANDED.

rvd b y ; __________
F i le d  and e n te r e d :  0 4 ^ 0 9 /0 1 ______________________

( H R H ) __________________________________
. THOMPSON V, RUPRTGFTI
• LOMBARDI Judg£_HoL land--- .--------------- -----
. HANLEY (AG-STE-308)

A TRUE C O P Y  CATHY A. CATTERSON 
C lerk o f  C ourt ATTEST

AUG 3 1 2001

b y : .
Oerk 1 1 3
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D epartm en t o f  L aw

JUDGMENTS/CLAIMS/SETTLEMENTS FOR PAYMENT
( P l e a s c T y p c )

**T h is fo rm w il l be used fo r the purpose o f standardizing the submission o f claims to the 
Legislature. Complete and accurate information w ill expedite payment to the claimants, thereby 
reducing the amount o f interest required to be paid by the state. I f  any o f the in fo rm ation 
changes, please immediately advise the Director, Adm in istra tive Services D iv is ion , P.O. Box 
110300, Juneau, AJC 99S11, or call (907) 465-3673.

PART ONE

1. Case Name: Planned Parenthood o f Alaska, et al v. Commissioner Perdue, DHSS, State o f 
Alaska

2. Case N um be r: 3AN-98-7004 C l (Appeal No.: S-09109)

3. Judge/Justices: Judge Sen K . Tan, C h ie f Justice Fabe (unanimous decision)

4. Date Judgm en t entered: The Superior Court entered its judgment on A p r il 4, 1999, and 
was affirmed by the Alaska Supreme Court on July 27,2001.

5. D id the date o f (he cause o f action accrue on o r a fte r August 7,1997?
Yes, the complaint was filed June 17, 1998.

6. Am oun t to be pa id :

There were three separate fee awards, one in 1999 fo r the in itia l case through summary 
judgment, a second award in 2001 for the discovery and hearings on contempt when the 
legislature fa iled to appropriate funds to pay for the services the court had ordered the state to 
pay, and a th ird award fo r the appeal.

a) A tto rney fees S I06,372.50 b) S54.539.10 c) 567,150.00
L itiga tion costs S3,555.91 S 3,543.25 S 865.40

7. In te re s t Rate: a) 7.5% b) 8.0% c) 9.0%
E ffec tive Date: a) Oct. 19, 1999 b) January 5, 2001 c) September20, 2001

8. Requested h o u r ly rate and to ta l compensation o f atto rneys to be pa id :
S130-$250/hour (several different attorneys); total 5160,911.60.

9. C ou rt approved /o rde red hou rly ra te and to ta l compensation o f a tto rneys to be pa id : 
same as above.

Revised 08/25/99
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 10. Payable to : American C iv il Liberties Union Foundation

125 Broad St., 18th Floor 
New York, NY 10004

1 1 .E IN : 136213516 o r SSN:

12. Send check to: X  above address Departmental contact:_

Departmental attorney contact: Departmental Approval:

Lisa M . K irsch

(907)465-3600 
Telephone Number

Deputy Attorney General

Date

•  •

•  •

Revised 08/25/99



D epartm en t o f  L aw

JUDGMENT/SETTLEMENT FUNDING REQUEST 
QUESTIONNAIRE

PART TWO

The fo llow ing information needs to be provided on all judgment awards and/or 
settlements made against the State.

Case Name: Planned Parenthood o f Alaska, Inc., et al. v. Perdue, and on appeal,
State o f Alaska, DHSS, et al. v. Planned Parenthood o f Alaska, Inc., et al.

Case No.: 3AN-9S-7004 C l (Superior Court)
S-09109 (Supreme Court)

1 ,  D e s c r i b e  t h e  c i r c u m s t a n c e s  o r  e v e n t s  r e s u l t i n g  i n  t h i s  c a s e  a n d  u l t i m a t e l y  t h i s  

j u d g m e n t / s e t t l e m e n t  a g a i n s t  t h e  S t a t e .

During thel99S legislative session, the legislature elim inated funding fo r the General 
R e lie f Medical Program. This program formerly paid for medical services for poor Alaskans that 
were not reimbursed under the Medicaid program, including therapeutic abortions.

In June o f 1998, Planned Parenthood o f Alaska and two doctors filed a complaint alleging 
that the failure to pay fo r medically necessary abortions violated the constitutional rights o f 
Medicaid e lig ib le women under Alaska’s constitution.

In A p ril o f 1999, the Superior Court found that under the Alaska constitution, fa ilure to 
fund medically necessary abortion for Medicaid elig ib le womcn--wh ile funding ch ildb irth for 
these same women-constitu ted a vio lation o f the righ t o f privacy o f women who chose a 
medically necessary abortion.

On July 27, 2001, the Alaska Supreme Court affirmed the Superior Court decision, but 
based its decision upon equal protection instead o f the righ t o f privacy.

2 .  D e s c r i b e  i s s u e s  o f  S t a t e  p o l i c y  o r  l a w  i n v o l v e d  i n  t h i s  c a s e ,  i f  t h e y  a r e  r e l e v a n t  t o  a n d  

r e s u l t e d  i n  s u b s t a n t i a l  e f f o r t  a n d  e x p e n s e  f o r  t h e  d e p a r t m e n t  t o  b r i n g  o r  d e f e n d  t h i s  

c a s e .

This case raised several important constitutional issues. P la in tiffs asked the court to 
apply A laska ’s express righ t o f privacy to compel state funding. P la in tiffs also argued that the
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state had vio la ted the equal protection rights, c iv il rights, and human rights o f Medicaid e lig ib le 
women under Alaska law.

The p la in tiffs ’ request fo r re lie f necessitated the court’ s review o f state budget issues and 
an order directing the spending o f state funds. The state argued that this result would violate 
separation o f powers doctrine as it relates to the Alaska budget process. It required many 
resources to review the detailed budget o f DHSS, to review the vast anray o f other documents 
pertain ing to the DHSS budget, and to depose DHSS sta ff regarding budget issues.

The intervention o f several amici curiae (friends o f the court) also expanded the scope o f 
the legal arguments. The legislature and United Fam ilies International entered this case as am ici 
to argue in opposition to pla intiffs, and National Organization fo r Women entered as an amicus 
supporting p la in tiffs ’ position.

3 .  D i d  t h e  S t a t e  p r e v a i l  o n  a n y  i s s u e s ?  I f  s o ,  d e s c r i b e .

The state did not prevail on any major issue. Wc were successful in preventing the 
issuance o f a TRO. We were also successful in showing cause why the state should not be held 
in contempt, and we were successful in reducing some costs claimed by pla intiffs .

4 .  D i d  w e  c h a l l e n g e  p l a i n t i f f s '  r e q u e s t  f o r  c o s t s  a n d  f e e s  o r  i n  o t h e r  w a y s  s e e k  t o  r e d u c e  

t h e  c o s t s  t o  t h e  S t a t e ?  I f  s o ,  d e s c r i b e  t o  w h a t  e x t e n t  w e  w e r e  s u c c e s s f u l .

We challenged the status o f the doctor p la in tiffs as public interest litigants, the 
reasonableness o f the p la in tiffs ’ attorney fees, and objected to p la in tiffs ’ b illin g fo r costs not 
allowed under the C iv il Rules. We succeeded in reducing the costs by S2,024.50.

5 .  W h a t  w a s  t h e  s o u r c e  o f  t h e  S t a t e ’ s  l i a b i l i t y  i n  t h i s  c a s e ?

C iv il Rule S2 provides for an award o f attorney fees to a prevailing party in a c iv il case. 
C iv il Rule 79 provides for an award o f costs to a prevailing party. P la in tiffs received fu ll 
reasonable fees here because they prevailed, and because they arc public interest litigants. 
Anchorage Daily News v. Anchorage School D istrict, S03 P.2d 402, 404 (Alaska 1990).

6 .  W h a t ,  i f  a n y ,  p r e v e n t a t i v e  a c t i o n  h a s  b e e n  t a k e n  b y  t h e  i n v o l v e d  a g e n c y  t o  p r e v e n t  o r  

r e d u c e  t h e  p o t e n t i a l  f o r  s u c h  l i a b i l i t y  i n  t h e  f u t u r e ?

This question does not apply to this case.

7 .  I f  t h e  i n f o r m a t i o n  i s  a v a i l a b l e  t o  y o u ,  h a s  t h e  a g e n c y  i n v o l v e d  t a k e n  a u y  c o r r e c t i v e  

a c t i o n  a s  a  r e s u l t  o f  t h i s  c a s e ?  I f  t h e  i n f o r m a t i o n  i s  n o t  p r o t e c t e d  f r o m  p u b l i c a t i o n  b y  

s t a t u t e ,  p r i v i l e g e ,  o r  r i g h t  t o  p r i v a c y ,  i n d i c a t e  w h a t  t h e  c o r r e c t i v e  a c t i o n  w a s .

This question does not apply to this case.
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8. A n y recommendations concern ing cases o f this type in the fu tu re?

No, unique cases, such as this one, would not necessarily give rise to recommendations, or 
changes in statute, regulation, or policy.

9. A n y recommendations fo r changes in statutes, regula tions o r po licy? C ite any 
app licab le statutes o r regu la tions.

See #8.

A tto rney completing form : Date: 10/22/01

Lisa M . Kirsch 
Assistant A tto rney General

•  •

•  •
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OCT 2 1:1999

• •

IN  THE SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRICT

PLANNED PARENTHOOD OF ALASKA 
IN C ., JAN WHITEFIELD. M .D ., 
AND SUSAN LEMAGIE, M .D .,

*

P l a i n t i f f s ,
v .

KAREN PERDUE, C om m iss ioner, 
D epartm ent o f  H e a lth  and 
S o c ia l S e r v ic e s ,  and th e  
DEPARTMENT OF HEALTH AND 
SOCIAL SERVICES, STATE OF 
ALASKA

D e fe n d a n ts .

ORDER

la . INTRODUCTION
T h is  o r d e r  a d d re s s e s  two i s s u e s ,  th e  M otion  f o r  S ta y  o f  

In ju n c t io n ,  and th e  P l a i n t i f f s '  M otion f o r  A tto rn e y s ' Fees and 
C o s ts .

These m o tio n s f o l lo w  from  th e  c o u r t ' s  d e c is io n  g r a n t in g  
p l a i n t i f f s  summary judgm en t d e c la r in g  ' c e r t a in  r e g u la t io n s  
u n c o n s t i t u t io n a l .  I n  th e  F in a l  JucJg’m en t, th e  d e fen d an ts  w e re  
e n jo in e d  fo rm  e n fo r c in g  th e  r e g u la t io n .

XL*. MOTION FOR STAY OF INJUNCTION •
Under A la s k a  C i v i l  R u le  62(c), " th e  c o u r t  in  i t s  d i s c r e t i o n  

may su sp en d , m o d ify , r e s t o r e  o r  g r a n t  an in ju n c t io n  d u r in g  t h e  
pendency o f  th e  a p p e a l."  In  d e c id in g  w h e th e r o r not to  g r a n t  a

1



•  • • s t a y ,  P o w e l l . Y,. C itV  Qf A nchorage . 536, P .2d 1228, 1229 (A la ska  
1973) adop ted  th e  f o u r  f a c t o r  t e s t  s e t  o u t i n  M oore 's F e d e ra l 
P r a c t i c e ,  (2d e d . 1972). The c u r re n t e d i t i o n  o f  M oore 's F e d e ra l 
P r a c t i c e ,  s e c t io n  62.06, / a t 62-15 (3d ed . 1998) s e t s  o u t th e  
up da te d  c r i t e r i a  a s :

1. th e  l i k e l i h o o d  o f p r e v a i l in g  on th e  m e r i t s  on a p p e a l;
2. th e  l i k e l i h o o d  o f s u f f e r in g  i r r e p a r a b le  i n ju r y ;
3. uhe c th e .  p a r t i e s  in v o lv e d  v x l l  n o t be s u b s t a n t i a l l y

harmed b y  g r a n t in g  o f  th e  s t a y ;  and
4. th e  g r a n t in g  o f th e  s ta y  w i l l  s e r v e  th e  p u b l i c  i n t e r e s t .

Ajl. The L ik e l ih o o d  o f  P r e v a i l in g  on th e  M e r i t s  on Appeal
The d e fe n d a n ts  r e i t e r a t e d  th e  same a rg um en ts th e y  r a i s e d  in  

o p p o s it io n  to- summary ju d gm en t. Those a rg um en ts were f u l l y  
a d d re s s e d  in  t h i s  c o u r t ' s  March 16, 1999 d e c i s i o n .  I  d e c l in e  to
r e v i s i t - th o s e - is s u e s  h e re , o th e r  than to  n o te  t h a t  g iv e n  th e  A la sk a

* '
Supreme C o u r t 's  d e c i s io n  in  V a l ie v  H o sp ita l A s s o c ia t io n . Tnc. v .  
lla .tr.Su..Co a l i t i o n  f o r  Cho ice ., 948 P .2d 963, 969 (A la sk a  1997), th e  
d e fe n d a n t 's  l i k e l i h o o d  o f p r e v a i l in g  on th e  m e r i t s  i s  low . A lso , 
th e  d e fe n d a n t 's  s e p a r a t io n  o f powers a rgum en t c o n t r a d ic t s  
e s t a b l i s h e d  p r in c ip le s  o f  la w .
IL-  T h e  L i k e l i h o o d  o f  S u f f e r i n g  I r r e p a r a b l e  I n j u r y

D efendan ts a rg u e  t h a t  th e  i r r e p a r a b le  harm t h a t  would r e s u l t  
from  t h i s  c o u r t ' s  o r d e r  comes in  th re e  fo rm s , " th e  Departm ent i s  
l e f t  w ith  a ' c h o ic e '  be tw een  sp en d in g  money in  v io la t io n  o f  
l e g i s l a t i v e  i n t e n t  and a p p ro p r ia t io n s  a c t s ;  in c u r r in g  a d e b t in  
v io l a t i o n  o f s t a t u t e ;  o r  amending th e  s t a t e  M ed ica id  p la n  in

2



v i o l a t i o n  o f  s t a t u t o r y  a u t h o r i t y  t o  e n d  c o v e r a g e  o f  p r e g n a n c y -  

r e l a t e d  s e r v i c e s . "  M em o r a nd um '  a t  7 .  T h i s  c o u r t  r e c o g n i z e s  t h a t  

t h e  d e f e n d a n t s  a r e  f a c e d  w i t h  d i f f i c u l t  c h o i c e s .  B u t  t h a t  a l o n e  

d o e s  n o t  e g u a t e  t o  i r r e p a r a b l e  h a r m .

A d d r e s s i n g  t h e  c o n c e r n s  i n  t u r n ,  d e f e n d a n t s  c o n t e n d  t h a t  t o  

r e a l l o c a t e  m o n e y  t o  c o v e r  t h e  s e r v i c e s  i n  q u e s t i o n  w o u l d  v i o l a t e  

t h e  e x p r e s s  i n t e n t  o f  t h e  l e g i s l a t u r e  t h a t  t h e  f u n d s  b e  s p e n t  i n  a  

c e r t a i n  m a n n e r . D e f e r e n c e  t o  l e g i s l a t i v e  i n t e n t ,  h o w e v e r ,  c a n n o t  

o v e r r i d e  c o n s t i t u t i o n a l  g u a r a n t e e s .  T h e r e f o r e ,  t h e r e  i s  n o  

i r r e p a r a b l e  h a r m .

N e x t ,  d e f e n d a n t s  a r g u e  t h a t  b y  d i v e r t i n g  m o n e y  f o r  m e d i c a l l y  

n e c e s s a r y  a b o r t i o n s  w o u l d  m e a n  a  l o s s  o f  f e d e r a l  f u n d s ,  o r  t h e  

s t a t e  c o u l d  i n c u r  a  d e b t  t o  a b o r t i o n  p r o v i d e r s .  C e r t a i n l y  t h e  

d e f e n d a n t s  w i l l  h a v e  t o  m a k e  c h o i c e s  w i t h  e c o n o m i c  c o n s e q u e n c e s :  

. B u t .  e c o n o m i c . ,  i n  j u r y  by .  i t s e l f . d o e s  n o t  c o n s t i t u t e  i r r e p a r a b l e  h a r m . . . .  

D e f e n d a n t s  a l s o  a r g u e  t h a t  e n f o r c e m e n t  o f  t h e  i n j u n c t i o n  m a y  

r e s u l t  i n  t h e  e l i m i n a t i o n  o f  p r e g n a n c y - r e l a t e d  s e r v i c e s  e n t i r e l y .  

B u t  t h i s  s c e n a r i o  i s  o n l y  o n e  o f  s e v e r a l  o u t c o m e s ,  d e p e n d i n g  o n  t h e  

c h o i c e s  m ad e  b y  t h e  d e f e n d a n t s .  B e c k y s e  t h e r e  a r e  a l t e r n a t i v e s  

a v a i l a b l e ,  i t  d o e s  n o t  f o l l o w  t h a t  a l l  p r e g n a n c y - r e l a t e d  s e r v i c e s  

w o u l d  b e  e l i m i n a t e d  f r o m  t h e  e n t i r e  A l a s k a  M e d i c a i d  p r o g r a m .

I n  r e a l i t y ,  t h e r e  i s  n o  i r r e p a r a b l e  h a r m .

SL. T h e  P l a i n t i f f s  W i l l  . . N o t  B e  S u b s t a n t i a l l y  H a r m e d  b v  t h e  S t a y  

T h e  p l a i n t i f f s  i n  t h i s  c a s e  a r e  P l a n n e d  P a r e n t h o o d  a n d  

d o c t o r s ;  t h e y  w i l l  n o t  b e  s u b s t a n t i a l l y  h a r m e d  b y  t h e  g r a n t i n g  o f  

a  s t a y .  P l a n n e d  P a r e n t h o o d  a n d  t h e  d o c t o r s  s e e k  t o  r e p r e s e n t



. u n i d e n t i f i e d  p l a i n t i f f  J a n e  D o e s .  T h o s e  i n t e r e s t s  a r e  b e t t e r -  

c o n s i d e r e d  u n d e r  t h e  n e x t  f a c t o r ,  a d d r e s s i n g  p u b l i c  p o l i c y .

H i .  T h e  G r a n t i n g  o f  a  S t a v  W i l l  S e r v e  t h e  P u b l i c  I n t e r e s t

T h e  g r a n t i n g  o f  a  s t a y  h e r e  w i l l  n o t  s e r v e  a  p u b l i c  p u r p o s e .  

H e r e ,  t h i s  c o u r t  h a s  c o n c l u d e d  t h a t  t h e r e  h a s  b e e n  a n  o n g o i n g  

v i o l a t i o n  - o f  t h e  A l a s k a  C o n s t i t u t i o n .  T o  a l l o w  f u r t h e r  v i o l a t i o n  

o f  t h e  A l a s k a  C o n s t i t u t i o n  i s  c o r r o s i v e  t o  t h e  r i g h t s  o f  c i t i z e n s  

a n d  s h o u l d  n o t  b e  c o u n t e n a n c e d .

F u r t h e r ,  t h e r e  i s  a  c l a s s  o f  l o w - i n c o m e  women w h o  w i l l  b e  

d e n i e d  m e d i c a l  s e r v i c e s  b a s e d  o n  t h e i r  r e p r o d u c t i v e  c h o i c e .  T h i s  

d o e s  n o t  s e r v e  t h e  p u b l i c  i n t e r e s t .

C o n s i d e r i n g  t h e  P o w e l l  f a c t o r s ,  t h e y  w e i g h  i n  f a v o r  o f  d e n y i n g  

a  s t a y .  A c c o r d i n g l y ,  t h e  M o t i o n  f o r  S t a y  o f  I n j u n c t i o n  i s  D E N I E D .

.. I I I .  M OT ION  FOR  ATTORNEYS '  F E E S  AND CQSTS_ ....................
\

P l a i n t i f f s  m o v e  a s  p u b l i c  i n t e r e s t  l i t i g a n t s  f o r  f u l l
« •* •

a t t o r n e y s '  f e e s .  D e f e n d a n t s  d i s p u t e  w h e t h e r  p l a i n t i f f s  q u a l i f y  a s  

p u b l i c  i n t e r e s t  l i t i g a n t s ,  a n d  t h e y  a l s o  q u e s t i o n  t h e  

r e a s o n a b l e n e s s  o f  s o m e  o f  t h e  f e e s  ^ s o u g h t .  L a s t l y ,  d e f e n d a n t s  

o b j e c t  t o  c e r t a i n  p a r t s  o f  t h e  c o s t  b i l l .

A p r e v a i l i n g  p u b l i c  i n t e r e s t  l i t i g a n t  i s  n o r m a l l y  e n t i t l e d  t o  

f u l l  r e a s o n a b l e  a t t o r n e y ' s  f e e s .  T o  q u a l i f y  a s  a  p u b l i c  i n t e r e s t  

l i t i g a n t ,  A l a s k a  h a s  a r t i c u l a t e d  a  f o u r  p a r t  t e s t :

1 .  I s  t h e  c a s e  d e s i g n e d  t o  e f f e c t u a t e  s t r o n g  p u b l i c  

p o l i c i e s ?

2 .  I f  t h e  p l a i n t i f f  s u c c e e d s  w i l l  n u m e r o u s  p e o p l e  r e c e i v e



3 .  C a n  o n l y  a p r i v a t e  p a r t y  h a v e  b e e n  e x p e c t e d  t o  b r i n g  a  
s u i t ?

4 .  W o u l d  t h e  p u r p o r t e d  p u b l i c  i n t e r e s t  l i t i g a n t  h a v e  

s u f f i c i e n t  e c o n o m i c  i n c e n t i v e  t o  f i l e  s u i t  e v e n  i f  t h e  

a c t i o n  i n v o l v e d  i s s u e s  l a c k i n g  g e n e r a l  i m p o r t a n c e .

M u n i c i p a l i t y  o f  A n c h o r a g e  v .  C F P G . 8 8 0  P .  2 d  1 0 5 8 ,  1 0 6 1 - 6 1  ( A l a s k a

1 9 9 4 ) ( c i t i n g  A n c h o r a g e  D a i l v  News v .  A n c h o r a g e  S c h o o l  D i s t r i c t . 8 0 3

P . 2 d  4 0 2 ,  4 0 4  ( A l a s k a  1 9 9 0 ) ) .

I n  a  p r i o r  c a s e ,  t h i s  c o u r t  h a s  r u l e d  t h a t  p l a i n t i f f s ,  s u c h  <is

t h o s e  h e r e ,  a r e  p u b l i c  i n t e r e s t  l i t i g a n t s .  P l a n n e d  P a r e n t  n f

A l a s k a .  J a n  W h i t e f i e l d .  M . D . ,  R o b e r t  K l e m .  M . D . .  J a n e  D o e s  T - V  v .

S . t a t .e . . _P f  A l a s k a ,  3 A N - 9 7 - 6 0 1 4  C l .  I n  o p p o s i t i o n ,  d e f e n d a n t s  a p p e a r

t o  c o n c e d e  t h e  f i r s t  t h r e e  f a c t o r s ,  a s  t h e y  f o c u s  o n l y  o n  t h e

f o u r t h .  T h e y  a r g u e  t h a t  b e c a u s e  t h e  p l a i n t i f f s  h a v e  a n  e c o n o m i c
\

s t a k e  i n  t h e  o u t c o m e  o f  t h e  f c a s e ,  p l a i n t i f f s  d o  n o t  q u a l i f y  a s  

p u b l i c  i n t e r e s t  l i t i g a n t s .

T h e r e  a r e  t h r e e  p l a i n t i f f s  h e r e .  P l a n n e d  P a r e n t h o o d  o f  A l a s k a  

i s  a  n o n p r o f i t  c o r p o r a t i o n  t h a t  p r o v i d e s  a  b r o a d  r a n g e  o f  f a m i l y  

p l a n n i n g  a n d  h e a l t h  s e r v i c e s .  P l a n n e d  P a r e n t h o o d  o f  A l a s k a  d o e s  

n o t  p r o v i d e  a b o r t i o n  s e r v i c e s .  T h u s ,  t h e r e  i s  n o  e c o n o m i c  

i n c e n t i v e  f o r  t h e  o r g a n i z a t i o n  t o  p a r t i c i p a t e  i n  t h i s  l a w s u i t .  

D e f e n d a n t s  s u g g e s t  t h a t  P l a n n e d  P a r e n t h o o d  m a y  b e n e f i t  f r o m  t h e  

l a w s u i t  b e c a u s e  o f  t h e  l o a n  f u n d  s e t  u p  b y  t h e  o r g a n i z a t i o n  t o  

p r o v i d e  s e r v i c e s  d e n i e d  b y  t h e  S t a t e .  B u t  t h e r e  i s  n o  e v i d e n c e  

t h a t  P l a n n e d  P a r e n t h o o d  h a s  s o u g h t  r e i m b u r s e m e n t  f r o m  t h e  s t a t e  f o r

b e n e f i t s  f r o m  t h e  l a w s u i t ?



e x p e n d i t u r e s  f r o m  t h e  l o a n  f u n d .  A b s e n t  s u c h  a  n e x u s ,  t h e r e  i s  n o  

e c o n o m i c  i n c e n t i v e  f o r  P l a n n e d  P a r e n t h o o d  t o  p a r t i c i p a t e  i n  t h e  

l a w s u i t .

W i t h  r e s p e c t  t o  D r .  W h i t e f i e l d  a n d  D r .  L e m a g i e ,  b o t h  h a v e  a n  

e c o n o m i c  i n t e r e s t  i n  t h e  o u t c o m e  o f  t h e  c a s e .  B o t h  d o c t o r s  p r o v i d e  

a b o r t i o n  s e r v i c e s  t o  l o w - i n c o m e  women .  B u t  t h e  t e s t  i s  w h e t h e r  t h e  

d o c t o r s  h a v e  s u f f i c i e n t  e c o n o m i c  i n c e n t i v e  t o  f i l e  s u i t  e v e n  i f  t h e  

a c t i o n  h a s  n o  i s s u e s  o f  g e n e r a l  i m p o r t a n c e .  I  f i n d  t h a t  t h e y  d o  

n o t .

D r .  W h i t e f i e l d ' s  a f f i d a v i t  p r o v i d e s  t h a t  h i s  c l i n i c  “ s u f f e r e d  

l i t t l e  o r  n o  e c o n o m i c  l o s s . "  T h e  d o c t o r  h a s  a  b a c k l o g  o f  p a t i e n t s  

f o r  g y n e c o l o g i c a l  a n d  o b s t e t r i c a l  c a r e  o t h e r  t h a n  a b o r t i o n s ,  a n d  

h e  c a n  r e p l a c e  a n y  l o s t  i n c o m e  f r o m  t h o s e  p a t i e n t s .

D r .  L e m a g i e ' s  a f f i d a v i t  s t a t e s  t h a t  a b o r t i o n  s e r v i c e s  c o m p r i s e  

a  s m a l l  p a r t  o f  h e r  p r a c t i c e ,  a n d  c o n t r i b u t e  “ a  v e r y  s m a l l  p a r t "  o f  

h e r  a n n u a l  i n c o m e .  L i k e  D r  . kW h i t e f i e l d ,  D r .  L e m a g i e  a l s o  h a s  a  

b a c k l o g  o f  p a t i e n t s  s e e k i n g  o t h e r  s e r v i c e s  t h a t  w o u l d  r e p l a c e  a n y  

l o s t  i n c o m e  f r o m  n o t  p e r f o r m i n g  a b o r t i o n s .  S i n c e  t h e r e  a r e  n o  

r e a l  e c o n o m i c  i n c e n t i v e s  f o r  t h e  d o o t o r s  t o  p u r s u e  t h i s  c a s e ,  I  

c o n c l u d e  t h a t  t h e  f o u r t h  f a c t o r  i s  a l s o  s a t i s f i e d .

A c c o r d i n g l y ,  t h e  p l a i n t i f f s  q u a l i f y  a s  p u b l i c  i n t e r e s t  

l i t i g a n t s .

T h e  d e f e n d a n t s  a r g u e  t h a t  e v e n  i f  p l a i n t i f f s  q u a l i f y  a s  p u b l i c  

i n t e r e s t  l i t i g a n t s ,  t h i s  c o u r t  s h o u l d  e v a l u a t e  t h e  r e a s o n a b l e n e s s  

o f  a w a r d i n g  f u l l  f e e s .  H e r e ,  d e f e n d a n t s  a d v a n c e  t w o  a r g u m e n t s :  ( 1 )  

t h a t  p l a i n t i f f s  f a i l e d  t o  g e t  a  TOO ,  a n d  ( 2 ) t h e  w o r k  d o n e  a t  t h e



TRO  s t a g e ,  w a s  d u p l i c a t e d  a t  s u m m a r y  j u d g m e n t .  I  r e j e c t  b o t h  

a r g u m e n t s .

B y  n a t u r e ,  t h e r e  i s  b o u n d  t o  b e  s om e  d u p l i c a t i o n  o f  e f f o r t  b y  

a  p a r t y  s e e k i n g  a  TRO ,  a n d  l a t e r  a  p e r m a n e n t  i n j u n c t i o n .  A TRO i s  

a  t e m p o r a r y  r e m e d y ,  a n d  i s  o f t e n  t h e  p r e c u r s o r  t o  a  m o r e  f u l l y  

d e v e l o p e d  f a c t u a l . a n d  l e g a l  c h a l l e n g e .  T h i s  w a s  i n d e e d  t h e  c a s e  

h e r e ,  a n d  t h e  d u p l i c a t i o n  o f  e f f o r t  w a s  n e i t h e r  u n j u s t i f i e d  n o t  

e x c e s s i v e .

N e x t ,  t h e  d e f e n d a n t  i s  e s s e n t i a l l y  a s k i n g  t h e  c o u r t  t o  r e d u c e  

f e e s  b e c a u s e  p l a i n t i f f s  f a i l e d  t o  p r e v a i l  a t  t h e  TRO s t a g e .  I n  

e s s e n c e ,  t h i s  c o u r t  i s  a s k e d  t o  a p p o r t i o n  f e e s  b a s e d  o n  r e s u l t .  

T h i s  s a m e  a r g u m e n t  w a s  r e j e c t e d  b y  D a n s e r e a u  v .  U l m e r . 9 5 5  P . 2 d  

9 1 6 ,  9 1 9 - 2 0  ( A l a s k a  1 9 9 8 ) ,  a  c a s e  w h e r e  t h e  t r i a l  j u d g e  w a s  

r e v e r s e d  f o r  a p p o r t i o n i n g  f e e s  b y  i s s u e .  T h e  A l a s k a  S u p r e m e  C o u r t  

r u l e d  t h a t  “ a t t o r n e y ' s  f e e s  f o r  p u b l i c  i n t e r e s t  l i t i g a n t s ,  

t h e r e f o r e  m a y  o n l y  b e  a p p o r t i o n e d  o n l y  i n ’ ‘ e x c e p t i o n a l  

c i r c u m s t a n c e s . "  J d -  a t  9 2 0 .  T h e  d e f e n d a n t s  h a v e  n o t  e s t a b l i s h e d  

e x c e p t i o n a l  c i r c u m s t a n c e s  h e r e .

L a s t l y ,  t h e  d e f e n d a n t s  a s k  f c r  s o m e  a d j u s t m e n t  i n  a l l o w a b l e
Cn

c o s t s .  T h e  d e f e n d a n t s '  r e q u e s t  i s  g r a n t e d .  C i v i l  R u l e  7 9  g o v e r n s  

t h e  r e c o v e r y  o f  c o s t s .  O n e  o b j e c t e d  i t e m  i s  t h e  c o s t  o f  t r a v e l  f o r  

M s .  L a n d a u  t o  a t t e n d  t h e  TRO  h e a r i n g .  C i v i l  R u l e  7 9 ( g ) ( 1 ) ( A )  

p r o v i d e s  t h a t  t r a v e l  c o s t s  w i l l  b e  a l l o w e d  f o r  “ o n e  a t t o r n e y  t o  

a t t e n d  .  .  .  h e a r i n g s  . . .  b u t  o n l y  i f  n o  l o c a l  a t t o r n e y  i s  

p r e s e n t . "  M s .  S c h l e u s s  w a s  l o c a l  c o u n s e l  a n d  w a s  p r e s e n t  a t  t h e  

h e a r i n g .  T h e  f a c t  t h a t  p l a i n t i f f s  m a d e  a  c h o i c e  f o r  M s .  L a n d a u  t o



p r e s e n t  t h e  c a s e  i s  n o t  a n  e x c e p t i o n  t o  C i v i l  R u l e  7 9 ( g ) ( 1 ) ( A ) .

T h e r e f o r e ,  M s .  L a n d a u ' s  t r a v e l  c o s t  o f  $ 1 , 8 5 1 . 2 0  i s  d i s a l l o w e d .
1

L a s t l y ,  t h e  c o s t  o f  s h i p p i n g  o f  e x h i b i t s  a n d  o t h e r  m a t e r i a l  i s  

n o t  a n  a l l o w a b l e  c o s t  u n d e r  C i v i l  R u l e  7 9 .  T h e  C l e r k  o f  C o u r t  i s  

r e q u e s t e d  t o  m a k e  t h e  p r o p e r  a d j u s t m e n t s .

XSL. CONCLUSION

H a v i n g  r e v i e w e d  t h e  m e t i e r s ,  o p p o s i t i o n s  a n d  r e p l i e s ,  t h i s  

c o u r t  o r d e r s  t h e  f o l l o w i n g :

( 1 )  T n e  i . _ » t i o n  f o r  S t a y  o f  I n j u n c t i o n  i s  D E N I E D ;

( 2 )  P l a i n t i f f s '  M o t i o n  f o r  A t t o r n e y s '  F e e s  G R A N TE D .  

P l a i n t i f f s  a r e  p u b l i c  i n t e r e s t  l i t i g a n t s  a n d  s h a l l  b e  

a w a r d e d  f u l l  a t t o r n e y s '  f e e  i n  t h e  a m o u n t  o f  $ 1 0 6 , 3 7 2 . 5 0 ;

( 3 )  T h e  m a t t e r  o f  t a x a b l e  c o s t s  i s  r e d u c e d  b y  t r a v e l  c o s t s  

f o r  M s .  L a n d a u  a n d  f o r  s h i p p i n g  c o s t s .  T h e  C l e r k  o f  C o u r t

i s  d i r e c t e d  t o  m a k e  ' t h e  n e c e s s a r y  a d j u s t m e n t s .

D a t e d  t h i s  1 9 th d a y  o f  O c t o b e r ,  1 9 9 9 .

S e n  K  T a n ,  J u d g e

I  certify  that o n  ''*7*7
a copy of the above was mailed to p-i^h 
o f the following al their addresses o f
record.

Secretary/D cpm y Cleric

8



i n  •<.,>• i j j ; '  O . c o r n ;  o u u u u i . f i  6 otnLCUb5k* “‘No.1780*i F. 26/31' ~

*
VS.

IN  THE DISTRICT/SUPERIOR COURT FOR THE STATE OF ALASKA 
AT anchorage

)

P la n n e d  P a re n th o o d  o f A la s k a , e t a jj,

P la in t s ) , *  )
)
)
)
)
) CASE NO. 3 A N - 9 8 - 0 7 0 Q A  

)
 ) COST B IL L

P e rd u e , ec a l . ,

Defendants).

13 P la in tiffs ) □  Defendants) seek to recover the costs listed below. These costs arc allowable 
under C iv il Rule 79(f) and were necessarily incurred in the action The amount listed for each item 
is the amount specified in the rule or the cost actually incurred.

D ate Incurred  
(only required if  relevant

u n d g C m l R a l c f o l

•  •

1. F iling  fee

2. Service o f process

3. Other process server fees

4. Publication . '

5. Premiums fo r undertaking i, bonds,
and other security

6. Depositions
\

a. Court reporter's fee
b. Court reporter's travel expenses
c. Audio and audio-visual deposition coats
d. Transcript * *
e. L is t deponents: N a n ry t f p i i p r

and Ran d a l l S upe r__________

S in o . o o  

s  6 5 . 0 0

s__________

s__________

s  1 4 0 . 0 0
s___________
5____________
3 7 02■9 A

* * T h i s  f i g u r e  r e f l e c t s  c o s t s  f o r  t h e  t r a n s c r i p t  ( 5 5 2 . 0 5 ) ,  e x h i b i t  
. . .  d u p l i c a t i o n  ( 3 0 . 7 5 ) ,  s i g n a t u r e  r e q u e s t e d  ( 5 0 . 0 0 ) ,  c o p i e s

COST BILL Adratn. R.29



7. Witness fees

a. Non-cxpcrt witnesses 
List: ___________

b. Expert witnesses 
List: ________

8. Interpreter and translator fees S________

9. Total travel S 2-3 5 s . 2 0

(Attach itemized trip information. See form CTV-411.)

10. Long distance telephone charges for telephonic $ i ??  . 6 5
participation at court proceedings, depositions,
the meeting o f the parties, and witness interviews

1J. Computerized Jegal research 5________

12. Copying

a. In-house copies (S. 15 per page) • $ 1792 . 65
b. Outride copy costs (actual cost) S 128 .6 7
c. Other. Describe:  S ___

13. Exhib it preparation * * *  , $ 1 7 3 .3 0

14. Court-ordered transcripts S _______

15. Other costs allowed try statute.__________________ 3 __________ _ ___________
Describe:______
T , _ H

V .
TOTAL COSTS S s s a o . 4 1

/ \ p * 1 \  2s"Z~, | )  o S b ii' __________________
Date 0  tyjgrt f̂ip--

ACLD , 1 2 5  B r o a d  S t r e e t ,  F l o o r  18  
* * *  T h e s e  a r e  c o s t a  I n c u r r e d  ... ~ t :
I n  s h i p p i n g  e x h i b i t s  a n d  o t h e r  N e y  T o r £ ( NT 1 0 (& 4  ”
b r i e f i n g  m a t e r i a l s .

C ity  State Z ip
2 1 2  5 4 9  2 6 4 1

Daytim e Phone
Pain 2 of 3
CTV-410(7/98) (a) GviIR.79
COST BILL Admin R 29



i « « v j * » v i .!• juuuu-f, C OLr._;UCi Nc.. 780 r. 2S/31

Attachment To Cost Bili
Case NO. 3 A N - Q f i - 0 7 0 r U  Cl
Page l o f 1 '

ITEMIZED TRIP INFORMATION

Traveler C h r i s t i n e  S c h le n s s fx] attorney [~|legal assistant Q  investigator Cj  witness
Reason for travel d e p o s i t i o n s ______________ Travel date^sl____7 /3 1 /9 8 _____________
Airfare (coach fore or actual fore, whichever is less) S /, c - n n
Ground transportation

Car rental and taxi outside traveler's home city S 3 7 .0 0
Mileage at $.31 per mile for privately-owned vehicle J___________

Meals (daily allowance is $42.00 for Alaska and S36.00 for
contiguous United States) S__________

Lodging (actual room costa only) J___________

TOTAL COST s . on

ITEMIZED TRIP INFORMATION * * **

Traveler L is a  Landau______  Q  attorney Q  legal assistant Q  investigator Q  witness
Reason for travd o r a l  a rg u n e n r  ( c r o )  Travel daic(s) P. / 0 0  7 / 1 _____________
Airfare (coach fere or actual fore, whichever is less) $ 1 7 6 0 .0 0
Ground transportation

Car rental and taxi outside traveler's home city S ___________
Mileage at $.31 per mile for privately-owned vehicle S___________

Meals (daily allowance is $42.00 for Alaska and S36.00 far 
contiguous United States) $

Lodging (actual room costs only) 5
1 q An

.9.1. AH.

TOTAL COST s 1 8 5 1 . 2 0

ITEMIZED TRIP INFORMATION

Traveler_________________________Q  attorney Q - legal assistant Q  investigator Q  witness
Reason for travel______________________________ Travel_date(s)_________________________
Airfare (coach fare or actual fore, whichever is less) 5 ___________
Ground transportation

Car rental and taxi outside traveler's home city____________________________ $___________
Mileage &v $.31 per mile for privately-owned vehicle $___________

Mealj (daily allowance is $42.00 for Alaska and 536.00 for
contiguous United States) $__________

Lodging (actual room costs only) S

TOTAL COST

A l a s k a  c o u n s e l ,  Ms .  S c h l e u s s ,  wa s  p r e s e n t  a t  t h e  h e a r i n g ;  h o w e v e r ,  
Ms.  L a n d a u ' s  t r a v e l  wa s  n e c e s s a r y  a s  s h e  wa s  p r e s e n t i n g  t h e  a r g u m e n t  
i n  s u p p o r t  o f  t h e  i n j u n c t i v e  r e l i e f .

CTV-411 (2/91) ( a )
ATTACHMENT TO COST BELL -TRCP INFO. civil R. 79foX*)



r\K I • tO • i 5 i c ' ' 0 . r>r.V,'" OUDUUU & ilf lLC U b b '- '’
vvr/̂ nv.

c.1780^ F. 29/51

Verification

I state on oath or affirm that I  have read this cost b ill and its attachments and that all statements 
and costs contained in these documents are true and coned

£ ) v2 V / -----

Signacure

Subscribed and sworn to o r  affirmed before me at M e . iv  jf j fe  V o r l c . .  
A fasta , on_____M |q  3 ] q ■=)______________.

H e w  I t -  I ®

(SEAL)

I certify that an " ^ 7 3 - 
a copy of this cost bill was served

C LE R K ’S R U L IN G  ON COST BELL

Costs are hereby taxed in favor o f _______ _______________________

and against___________

r  / \ O u a s > * - 
Clerk o f Court, Notary Public, or (^ther person 
authorized to administer oaths.
M y commission expires:________________________

l&-£

LOUISE ME LUNG 
NOTAflY PUBLIC. Sato ol Not* Yort No. ME-02-*987809 

Ousted h Not* Vert CwnW 
Comm»*!oo Expire* X * n  15,

jLq OO

R e m a r k s :

Date

I certify that on  _________
a copy of this ruling was scj 
to:

Cleric

v fl/M , lA & V & r ’

/^ i o U ^ O  gyh, .

<?~jA

(Z oy A /fy  b  is t f i. k & M u

mounts noted above

3urt

P i f t  3 o f 3 
a V - 4 I 0  (7 /98) (c j)  
COST HILL

c/ / L a -

Civil JR. 79 
A dm in- R- 29



IN T H E  S U P E R I O R  C O U R T  F O R  THE S TATE O F  A L A S K A

T H IR D  J U D I C I A L  D I S T R I C T

PLANNED PARENTHOOD OF A LA SK A ,  
I N C ,  e t  a l . ,

P l a i n t i f f s , RECEIVED

KAREN PE R D U E ,  C o m m i s s i o n e r ,

v . JAN 3 o
A TT OR N EY  G E N E R A L 'S  O F F IC E  

JU N E A UD e p a r t m e n t  o f  H e a l t h  a n d  )
S o c i a l  S e r v i c e s ,  e t  a l . ,  )

)
D e f e n d a n t s .  )

 )
C a s e  N o .  2 A N - 9 8 - 0 7 0 0 4  C l

ORDER

T h i s  m a t t e r  i s  b e f o r e  t h e  c o u r t  o n  t h e  a w a r d  o f  

a t t o r n e y s '  f e e s  r e l a t e d  t o  t h e  s h o w  c a u s e  h e a r i n g .  I n  

O c t o b e r  1 9 ,  1 9 9 9 ,  t h i s  c o u r t  p r e v i o u s l y  f o u n d  t h e

p l a i n t i f f s  t o  b e  p u b l i c  i n t e r e s t  l i t i g a r . : s ,  a n d  w i l l  d o  s o  

h e r e ,  s u b j e c t  t o  t h e  o b j e c t i o n s  o f  d e f e n d a n t s .

A d d i t i o n a l l y ,  d e f e n d a n t s  c o n t e n d  t h a t  c e r t a i n  f e e s  

c l a i m e d  b y  t h e  p l a i n t i f f s  a r e  ^ d u p l i c a t i v e  o f  e a r l i e r  

e f f o r t s .  T h e  o b j e c t i o n s  c e n t e r  a r o u n d  t h e  s u b s t i t u t i o n  o f  

a t t o r n e y  M s .  Y e t z e r  i n  p l a c e  o f  h e r  p r e d e c e s s o r  M s .  L a n d a u .  

T h e  d e f e n d a n t s  c o n t e n d  t h a t  a  t o t a l  o f  3 7  h o u r s  s h o u l d  b e  

r e d u c e d  f o r  t h e  r e v i e w  o f  f i l e s .

R e v i e w  o f  d e f e n d a n t s '  s p e c i f i c  o b j e c t i o n s  s h o w  t h a t  o f  

t h e  3 7  h o u r s ,  2 0  h o u r s  w e r e  e x p e n d e d  r e a d i n g  t h e  c o m p l a i n t ,  

a n s w e r ,  d e c i s i o n ,  d e p o s i t i o n ,  m e m o r a n d a ,  s t a t u e s ,  a n d  c a s e



l a w  r e l a t i n g  t o  t h e  c a s e .  A n o t h e r  1 7  w e r e  e x p e n d e d  o n  

l e g a l  r e s e a r c h  a n d  d r a f t i n g  a  m e m o r a n d u m  c f  l a w .

T h e  i s s u e  o f  d u p l i c a t i v e  a t t o r n e y  f e e s  w h e n  a  n e w  

a t t o r n e y  e n t e r s  a  c a s e  w a s  a d d r e s s e d  i n  T e n a l a ,  L t d . ,  v .  

F o w l e r , 9 9 3  P . 2 d  4 4 7 ,  4 5 2  ( A l a s k a  1 9 9 9 ) .  T h e r e  t h e  c o u r t

s t a t e d  " t o  t h e  e x t e n t  t h a t  w o r k  p e r f o r m e d  i s  d u p l i c a t i v e  

a n d  u n n e c e s s a r y , i t  s h e  . I d  n o t  b e  c o n s i d e r e d . "  ( c i t e  

o m i t t e d )  . T h e  c o u r t  f o u n d  t h a t  r e v i e w i n g  f i l e s  w a s  n o t  p e r  

s e  u n n e c e s s a r y .

I n  t h i s  c a s e ,  m o r e  t h a n  o n e  y e a r  h a d  p a s s e d  b e t w e e n

t h e  c o u r t ' s  s u m m a r y  j u d g m e n t  o r d e r  a n d  t h e  o r d e r  t o  s h o w

c a u s e  m o t i o n .  E v e n  i f  M s .  L a n d a u  h a d  n o t  d e p a r t e d ,  s h e

w o u l d  n e e d  s om e  t i m e  t o  r e v i e w  t h e  c a s e  f i l e  t o  p r e p a r e  t h e

n ew  m o t i o n .  T h e  s u b s t i t u t i o n  o f  M s .  Y e t z e r  m a y  h a v e
\

i n c r e m e n t a l l y  i n c r e a s e d  t h e  r e v i e w  t i m e ,  b u t  i t  w a s  

n e c e s s a r y  w o r k .  F u r t h e r ,  t h e  a m o u n t  o f  t i m e  a c t u a l l y  s p e n t  

o n  r e - r e a d i n g  m a t e r i a l  i s  m o d e s t ,  a n d  t h e  c o u r t  d o e s  n o t  

r e g a r d  i t  a s  u n n e c e s s a r y  o r  e x c e s s i v e .

A c c o r d i n g l y ,  t h e  P l a i n t i f f s  a r e  a w a r d e d  t h e  s u m  o f  

$ 5 8 , 0 8 2 . 3 5  f o r  a t t o r n e y s '  f e e s  a n d  c o s t s  a s  t h e  p r e v a i l i n g  

p a r t y .

D a t e d  J a n u a r y  2 5 ,  2 0 0 1 .

8 *  a  s
1 1 '
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SEN K .  TAN c  " J f

S u p e r i o r  C o u r t  J u d g e  " - S o
~3 <._ —
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^
In the Supreme Court o f the State o f A laskst pX

State of Alaska, DHSS, et al., )
) Supreme Coun No. S-09109 ^

Appellants. )
v. ) Order

) Awarding Costs and Attorney’s Fees 
Planned Parenthood of Alaska, et al., )

)
Appellees. ) Date of Order: 9/20/01

  )
Trial Court Case # 3AN-98-07004CI

On consideration of the cost bill, filed on 8/30/01, and no opposition having been 
filed by any party,

It is Ordered:

1. Appellant shall pay appellee the following allowable costs:
Copies of appellee’s brief $572.60
Copies of supplemental brief $ 48.30

. Copies of appellee’s excerpt $244.50
Total ' $865.40

2. The following costs are disallowed:
Copies of appellee’s memorandum in 
opposition to motion for stay of injunction $264.00
Appendix of cases in support of appellee’s 
opposition to stay $343.20

3. At the direction of an individual justice, attorney’s fees in the
amount of $67,150.00 are awarded to the appellee.

Clerk of the Appellate Courts

i ai 'Z j Q l  '
Marilyn Maxy
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TH IRD JUD IC IAL D ISTR ICT ^ 7- ~  p ' o u f i f s - ^
“ STATE OF ALASKA

IN THE SUPERIOR COURT FOR THE STATE OF ^ 0 j

PLANNED PARENTHOOD OF ALASKA , 
INC ., et al..

P laintiffs,

v.

KAREN PERDUE, Commissioner, Department 
o f Health and Social Services, et al.,

Defendants.

MAH -  c^uul

C L E R K

sy- .Dep'Jtv

Case No. 3AN-98-07004

PROPOSED AM ENDED JU D G M EN T

The P la in tiffs having moved the Court and having L een granted by the Court awards o f 

attorneys’ fees and costs in the sum o fS 109,928.41 on October 19, 1999, and in the sum o f 

$58,082.35 on January 25, 2001, it is hereby ordered that the Final Judgment be amended to 

include the p rio r orders for attorneys’ fees and costs tota ling $168,010.76. Post-judgment 

interest at the statutory rate o f 7.5 percent per year shall accrue on the October 19, 1999, award 

from that date until paid. Post-judgment interest a f the statutory rate o f 8 percent per year shall 

accrue on the January 25, 2001, award from that date un til paid.

ENTERED this ] } £  day o‘[ fa fa jC M  j 2001, at Anchorage, Alaska.

I certify that on
a copy o f the above was mailed to each 
o f the following at their addresses, o f 
record. .

Stt'rKlitfjr/Diipuiy Clerk

Sen K . Tan 
Superior Court Judge
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Depanment o f Law 

JUDGMENTS/CLAIMS/SETTLEMENTS FOR PAYMENT
(Please Type)

**T h is form w il l be used fo r the purpose o f standardizing the submission o f claims to the 
Legislature. Complete and accurate information w il l expedite payment to the claimants, thereby 
reducing the amount o f interest required to be paid by the state. I f  any o f the information 
changes, please immediately advise the Director, Adm in istra tive Services D iv is ion , P.O. Box 
110300, Juneau, A K  99811, or call (907) 465-3673.

PART ONE

1. Case Name: Alaska Civil Liberties Union v. State

2. Case N um be r: 3AN-97-05289 C l, S-0S967, S-09710

3. Judge/Justices: M ichael Wolverton/A laska Supreme Court

4. Date Judgm ent entered:
The Superior Court entered judgment for attorney's fees on A p ril 27, 2000.
The Alaska Supreme Court entered its order awarding costs and attorney's fees on 
August 30, 2001.

5. D id the cause o f action accrue on o r a fte r Augus t 7,1997? No.

6. Am oun t to be pa id : S I07,954.28, plus interest.

7. In te rest Rate: 10.5% E ffec tive Date: A p ril 27 ,2000, fo r SI 01,203.75;
August 30, 2001, for S6,750.53.

8. Requested hou r ly ra te and to ta l compensation o f atto rneys to be pa id : The AC LU
based its requests on hourly rates o f S200, S I75, and S I50. The ACLU requested 
5102,866.25 in attorney's fees and 56,875 in expert fees from the Superior Court, and 
requested S6,610 in attorney's fees from the Alaska Supreme Court fo r the appeal.

9. C ou rt approved /o rde red hou rly ra te and to ta l compensation o f a tto r neys to be pa id : 
Based on hourly rates o f S200, S175, and S150, the Superior Court awar ded 5101,203.75 
in attorney's fees and the Alaska Supreme Court awarded S6,610 in attorney's fees on 
appeal.

10. 1 ayable to: Foster Pepper Rubini &. Reeves LLC
1007 West Third Avenue, Suite 100 
Anchorage, A K  99501

Revised 08/25/99



11. E IN : 92-0163530 or SSN:

12. Send check to :_____ above address Departmental contact:

Departmental attorney contact: Departmental Approva l:

David T. Jones
Name

269-5100
Telephone Number

eputy Attorney Genera

Ia J j z J a  i
p. (Date

Revised 08/25/99 - 2 -
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Department o f Law 

.TUDGMENT/SETTLEMENT FUND ING REQUEST QUEST IONNA IRE

PART TWO

The fo llow ing information needs to be provided on all judgment awards and/or 
settlements made against the State.

Case Name: Alaska Civil Liberties Union v. State o f Alaska 

Case No .: 3AN-97-052S9 Cl, S-0S967, S-09710

I. Describe the circumstances or events resulting in this case and ultimately this 
judgm ent/settlem ent against the State.

The Alaska C iv il Liberties Union sued the State o f Alaska, asserting that every provision 
o f the 1996 campaign finance reform legislation (Ch. 48 SLA 1996) was inva lid because many o f 
the legislation's provisions were unconstitutional. Superior Court Judge M ichael Wolverton 
granted summary judgment to the AC LU , ru ling that all o f the legislation's provisions were 
invalid . Because the AC LU was a public-intercst litigant, Judge Wolverton awarded the ACLU 
599,703.75 as its fu ll, reasonable attorney's fees and 56,875 in expert fees.

We appealed the decision to the Alaska Supreme Court. The Alaska Supreme Court 
reversed nearly all o f Judge Wolverton's decision on the merits, hold ing all but two provisions o f 
the 1996 reform legislation constitutional and valid. The Alaska Supreme Court remanded the 
case to Judge Wolverton to determine whether the AC LU was still entitled to an award o f 
attorney’s fees and expert fees.

On remand, Judge Wolverton concluded that the AC LU was s till a prevailing public- 
interest litigan t and awarded the ACLU S101,203.75 in attorney’s fees and no expert fees. We 
appealed Judge Wolverton's award, asserting that the AC LU  was not entitled to any attorney's fee 
award because it was not the prevailing party. In a memorandum decision, the Alaska Supreme 
Court upheld Judge Wolverton's fee award. O n ly Justice Eastaugh dissented from the decision. 
The Alaska Supreme Court then awarded the AC LU  56,610 fo r attorney's fees and 5140.53 for 
costs incurred in the appeal.

2. Describe issues of State policy o r law involved in this case, if they are 
relevant to and resulted in substantial effort and expense for the departm ent to bring or 
defend this case.

We defended the constitu tiona lity o f the 1996 reform legislation and succeeded in large 
measure. We unsuccessfully attempted to convince the courts that, in ligh t o f the ACLU 's very

Revised 08/25/99 - 3 -



lim ited success, the AC LU was not the prevailing party. Consequently, as a public-interest 
litigant, the AC LU  received awards for its fu ll, reasonable attorney's fees incurred in the case.

3. D id the State p reva il on any issues? I f  so, describe.

Yes. The Alaska Supreme Court upheld the constitutionality o f

(1) the ban on independent expenditures by non-group entities, to the extent it applies to 
corporations, labor unions, and other entities meeting the court's three-part test (AS i5 .1 3.135);

(2) the ban on contributions by corporations, labor unions, and other entities meeting the 
court's three-part test (AS 15.13.074(f));

(3) the lim its on contributions by individuals (AS 15.13.070(b)), groups 
(AS 15.13.070(c)), and politica l parties (AS 15.13.070(d));

(4) the restrictions on contributions by nonresident ind iv idua ls and groups 
(AS 15.13.072(a)(2) and (3), (e), and (f));

(5) the ban on lobbyists' contributions to out-of-d istric t candidates (AS 15.13.074(g));

(6) the restriction on carrying forward contributions (AS 15.13.116); and

(7) the ban on intcr-candidatc contributions (AS 15.13.112(b)(7)).

The court also held that the unconstitutional provisions o f the 1996 reform legislation were 
severable from the constitutional provisions, a llow ing the constitutional provisions to remain in 
effect.

The court left to future legal challenges determ ination o f which specific classes o f 
"non-group" entities besides corporations and labor unions may be perm issib ly subject to the 
expenditure and contribution bans set out in AS 15.13.135 and 15.13.074(0-

The court affirmed the superior court's judgment to the extent it held inva lid the ban on 
non-election year contributions (AS 15.13.074(c)(1), (2), and (3)) and the ban on contributions to 
candidates during the legislative session (AS 15.13.074(c)(2)).

4. D id wc challenge p la in t if fs ' request fo r costs and fees o r in o the r ways seek to 
reduce the costs to the State? I f  so, describe to w ha t extent we were successful.

Yes, we convinced Judge Wolverton not lo award expert fees ($6,875) and to elim inate 
charges fo r duplicate hours and hours spent on press releases ($1,662.50). On appeal, we 
unsuccessfully challenged Judge Wolverton's conclusion that the AC LU was the prevailing party. 
We did not challenge the AC LU ’s request fo r costs and attorney's fees incurred in the appeal.

Revi ;d 08/25/99 -4-



5. W ha t was the source o f the State’ s lia b ility in this case?

The State adopted and defended legislation to reform its campaign finance system. The 
court concluded that two o f the legislation's provisions were unconstitutional.

6. W ha t, i f  any, preventa tive action has been taken by the invo lved agency to 
prevent o r reduce the poten tia l fo r such lia b ility in the fu tu re?

We w ill continue to review proposed and enacted legislation in an attempt to determine 
whether any provisions are unconstitutional.

7. I f  the in fo rm a tio n is ava ilable to you, has the agency invo lved taken any 
corrective action as a resu lt o f th is case? I f  the in fo rm a tio n is not protected from 
pub lica tion by statute, priv ilege , o r rig h t to privacy , ind icate w ha t the correc tive action 
was.

The Alaska Public Offices Commission is not enforcing the provisions that the Alaska 
Supreme Court ruled unconstitutional.

8. A n y recommendations concern ing cases o f this type in the fu tu re?

None other than to continue to review proposed and enacted legislation fo r constitutional
defects.

9. A ny recommendations fo r changes in statutes, regu la tions o r policy? Cite 
any applicab le statutes o r regulations.

No.

A ttorney completing form: Date:

David T. Jones September 18. 2001 
269-5100 
Phone Number

Assistant Attorney General
T itle

Revised 08/25/99 5-



I N  THE S U P E R IO R  COURT FOR  THE STATE  OF ALASKA  
T H IR D  J U D I C I A L  D I S T R I C T

STATE  OF A L A SK A ,

A p p e l l a n t ,

v s .

ALASKA  C I V I L  L I B E R T I E S  U N IO N ,  

A p p e l l e e . C a s e  N o .  3 A N - 9 7 - 0 5 2 8 9 C I

ORDER  GRANTING A T T O R N E Y 'S  F E E S

B a s e d  u p o n  a  r e v i e w  o f  t h e  b r i e f i n g  f i l e d  b y  t h e  p a r t i e s ,  

a n d  u p o n  a  r e v i e w  o f  t h e  e n t i r e  r e c o r d  h e r e i n ,  t h e  C o u r t  i s  

p e r s u a d e d  t h a t  t h e  A l a s k a  C i v i l  L i b e r t i e s  U n i o n  (A kC L U )  i s  t h e  

p r e v a i l i n g  p a r t y  f o r  R u l e  8 2  p u r p o s e s .  A s  a  p r e v a i l i n g  p u b l i c  

i n t e r e s t  l i t i g a n t ,  A k C L U  i s  e n t i t l e d  t o  a n  a w a r d  o f  i t s  f u l l ,  

r e a s o n a b l e  a t t o r n e y s '  f e e s .

T h i s  C o u r t  f i n d s  t h a t  t h e  f u l l  r e a s o n a b l e  a t t o r n e y s '  f e e s  i n  

t h i s  m a t t e r  a m o u n t s  t o  $ 1 0 1 , 2 0 3 . 7 5 .  T h e  f i g u r e  o f  $ 1 0 1 , 2 0 3 . 7 5  

w a s  d e t e r m i n e d  b y  t a k i n g  t h e  A p p e l l e e ' s  r e q u e s t  a n d  s u b t r a c t i n g  

t h e  d u p l i c a t e  l i s t i n g  o f  5 . 5  h o u r s  o f  w o r k  d o n e  b y  S u z a n n e  

L a P i e r r e  o n  3 / 3 0 / 9 8 ,  a n d  3 . 5  h o u r s  f o r  w o r k  d o n e  b y  J o n a t h a n  

R u b i n i  o n  p r e s s  r e l e a s e s .

U n d e r  A d m i n i s t r a t i v e  R u l e  7 ( c ) ,  e x p e r t  w i t n e s s  f e e s  a r e  

a v a i l a b l e  o n l y  f o r  t h e  t i m e  s p e n t  t e s t i f y i n g .  B e c a u s e  A kC LU ' . ' j  

e x p e r t  w i t n e s s  d i d  n o t  t e s t i f y  i n  c o n n e c t i o n  w i t h  t h i s  c a s e ,

A k C L U  i s  n o t  e n t i t l e d  t o  r e c o v e  ■ e x p e r t  w i t n e s s  f e e s .  T h e r e f o r e ,  

I T  I S  H EREBY  ORDERED  t h a t  t h e  A p p e l l e e  A l a s k a  C i v i l  

L i b e r t i e s  U n i o n  i s  e n t i t l e d  t o  a t t o r n e y s '  f e e s  i n  t h e  a m o u n t  o f



•  •
1 0 1 , 2 0 3 . 7 5

ENTERED  t h i
,~-th

i s  d a y  O f  A p r i l .  2

j S \ i \ g oI certify thct cn , ,
e copy of the above • <as mailed to each 
of tho following at their addresses of 
record:
I o ' \ \-~ ~ S p  r \-eJSu

Seoretar/iOoput-y Cic



In the Supreme Court o f the State o f AIask° IBVJ
Ger\9rai

S ta te o f A la s k a ,

S u p r e m e  C o u r t  N o .  S - 0 8 9 6 7 / 9 7 1 0

A p p e l l a n t ( s ) ,

v. O rd e r
A t t o r n e y ’ s  F e e s  a n d  C o s t s

A la s k a C iv i l L ib e r t ie s  U n io n ,

A p p e l l e e ( s ) . D a t e  o f  O r d e r :  8 / 3 0 / 0 1

T r i a l  C o u r t  C a s e  #  3 A N - 9 7 - 0 5 2 8 9 C I

O n  c o n s i d e r a t i o n  o f  t h e  u n o p p o s e d  m o t i o n  f o r  a t t o r n e y ’ s  f e e s  a n d  c o s t  b i l l ,  f i l e d  o n  

8 / 2 7 / 0 1 ,

I t is O r d e r e d :

1. T he m o tio n is G r a n t e d .

2 .  A P P E L L A N T  s h a l l  p a y  A P P E L L E E  S 6 , 6 1 0 . 0 0  f o r  a t t o r n e y ’ s  f e e s  a n d  

5 1 4 0 . 5 3  f o r  c o s t s .

E n t e r e d  b y  d i r e c t i o n  o f  a n  i n d i v i d u a l  j u s t i c e .

C l e r k  o f  t h e  A p p e l l a t e  C o u r t s

D is tr ib u tio n :

David T  Jones 
Jan H an  D eYoung  
Assl Attorney General 
1031 West Founh A v c WOO 
Anchorage A K  99501

Foster Pepper Rubini &  Reeves L L C  
1007 W . Third Ave. S tc. 100 
Anchorage A K  99501

Thomas P. Am odio 
Jonathan B. Rubini

( .'IIJ M" 
*f» U»0I





D epartm en t o f  L aw

JUDGMENTS/CLAIMS/SETTLEMENTS FOR PAYMENT

* *T h is form w il l be used fo r the purpose o f standardizing the submission o f claims to the 
Legislature. Complete and accurate information w il l expedite payment to the claimants, thereby 
reducing the amount o f interest required to be paid by the state. I f  any o f the in fo rm ation 
changes, please immediately advise the D irector, Adm in istra tive Sendees D iv is ion , P.O. Box 
110300, Juneau, A K  99811, or call (907) 465-3673.

1. Case Name: Ragula v. Stale, Dep 't o f Revenue, Child Support Enforcement Div.

2. Case N um be r: T ria l Court No. 3AN-97-3966 C l; Supreme Court No. S-09702

3. Judge/Justices: D is tric t Court Judge Murphy; Superior Court Judge Reese; none at 
Supreme Court level.

4. Date Judgm ent entered: 6/30/00 (superior court) and 9/27/01 (supreme court)

5. D id the date o f the cause o f action accrue on o r a fte r August 7,1997? Yes

6. Am oun t to be pa id : 51,185.00 (superior court); S1,159.0S (supreme court)

7. In te res t Rate: S% &  9% respectively E ffec tive Date: 6/30/00 &  9/27/01

8. Requested hou rly ra te and to ta l compensation o f atto rneys to be pa id :
Superior court: 20 percent o f actual attorneys fees, plus costs o f SS5.00 requested (actual 
fees were S200 pei hour fo r total o f 55,500)
Supreme court: 5200 per hour for total o f S3,000, plus costs o f S159.0S, requested

9. C ou rt approved /o rdered hou rly ra te and to ta l compensation o f atto rneys to be pa id : 
In the firs t award, the court awarded 20% o f Ragula’s actual fees (S I, 100), plus costs o f 
585.00. A t the supreme court level, the court awarded S I,000 and costs o f S159.0S.

10. Payable to: Steven D. Smith, P.C.

PART ONE

11. E IN : 92-0104043 o r SSN:

12. Send check to : X above iddress Departmental contact:

Departmental attorney contact:

D i a n e  W e n d l a n d t
Name

Telephone Number

Revised 08/25/99



D ep artm en t o f  L aw

JUDGMENT/SETTLEMENT FUNDING REQUEST 
QUESTIONNAIRE

PART TWO

The fo llow ing information needs to be provided on all judgment awards and/or 
settlements made against the State.

Case Name: Ragula v. State, Dep ‘t o f Revenue, Child Support Enforcement Div.

Case No.: T ria l Court No. 3AN-97-3966 C l; Supreme Court No. S-09702

1. Describe the circumstances o r events resu lting in th is case and u ltim a te ly th is 
judgm en t/se ttlem en t against the State. Thomas Ragula owes ch ild support in a case being 
enforced by the Alaska Child Support Enforcement D iv is ion (CSED). In November 1993, 
Ragula’s home was damaged by a fire allegedly caused by a defective adaptor sold by Sears and 
manufactured by Sega. Ragula hired attorney Steve Smith to file an action against Sears and 
Sega. The action was filed in September 1995.

In September 1996, CSED recorded a lien against Ragula’s property. I r  January 1997, 
CSED issued an administrative w ithho ld ing order requiring Smith to w ithho ld arid de liver to 
CSED any money or property belonging to Ragula (which would include any proceeds o f the 
Sega/Sears litigation). B y then, Ragula owed over S I6,000 in child support arrears.

Ragula’ s action against Sears and Sega was settled fo r S I8,500 on M ay 15, 1997. When 
Smith received the check, he retained S9,230.38 fo r his attorney’s fees and costs, and paid the 
balance into the court registry as part o f an interpleader action filed in the Anchorage district 
court. CSED filed a motion asking the court to order that the settlement funds (after payment o f 
two p rio r uncontested assignments to unrelated parties), includ ing the amount retained by Smith 
as fees and costs, be paid to CSED to pay Ragula’s child support debt. Extensive b rie fing was 
submitted by the parties on the competing priorities o f the child support and attorney’ s liens. 
F ina lly , in July 1998, Smith filed a notice o f attorney’s lien under AS 34.35.430.

On May 27, 1999, Judge Murphy granted CSED’s motion, ru ling that CSED ’s lien and 
w ithho ld ing order had p rio rity over Sm ith ’s claim fo r attorney’s fees both by statute and because 
Sm ith had not. properly recorded his lien. Sm ith appealed to the superior court. On A p r il 24, 
2000, after additional briefing focusing on the lien p rio r ity issues, Judge Reese reversed Judge 
M u rphy ’s decision. Judge Reese did not address the lien p rio r ity issue. Instead, he held that 
“ under a contingency fee agreement, an attorney owns his o r her fees and advanced costs in a 
successful litiga tion from the date o f the contract.”  Thus, Judge Reese concluded that Smith 
“ had a vested contractual interest in the outcome o f M r. Ragula's litiga tion w ith Sega which was 
effective on the date o f contract, contingent on ly on successful completion o f the suit.”

Revised 08/25/99
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CSED filed a petition fo r hearing w ith the Alaska Supreme Court pursuant to Appellate 
Rule 302(b). Because this case had been heard by the superior court on appeal from the district 
court, review by the supreme court was not a matter o f right, but was discretionary only. The 
court denied CSED ’s petition fo r hearing, w ithout stating a reason fo r the denial.

A t the district court level, Smith filed a motion fo r attorney’s fees and costs incurred in 
the d is tric t court proceeding. Smith requested an award o f 20% o f his actual attorney’s fees 
pursuant to C iv il Rule 82(b)(2). Smith stated that his actual fees were S5,500 (S200 per hour fo r 
27.5 hours). Thus, he requested an award o f S I, 100. In addition, he requested costs o f S85 under 
C iv il Rule 79. We opposed that motion. However, the court granted the motion in fu ll, 
awarding fees o f S I, 100 and costs o f $85.

A t the supreme court level, Smith filed a motion requesting an award o f S3,000 in actual 
attorney’s fees, plus costs o f S159.08, incurred in the proceeding before the supreme court. We 
opposed that motion, arguing that an award o f fees after the denial o f a petition fo r hearing is not 
a matter o f righ t and should not be awarded in this case. In addition, we argued that under 
Appellate Rule 508(e), an award o f fees was intended only to partially compensate fo r attorney’ s 
fees. A t most, we argued, Smith should be awarded only 20% o f liis actual fees (by analogy to 
C iv il Rule 82(b)(2)). The court granted Sm ith ’s motion fo r attorney’s fees, but refused to award 
fu ll fees. Instead, the court only awarded Smith S I,000, plus costs in the amount o f SI 59.08.

2. Describe issues o f State po licy o r law involved in th is case, i f  they are re levan t 
to and resulted in substantia l e ffo rt and expense fo r the departm en t to b rin g o r defend th is 
case. The prim ary issue addressed by the district court was whether a ch ild support lien and 
w ithho ld ing order took p rio rity over an attorney’s lien that was not oroperly perfected under the 
attorney’s lien statute until long after recording and service o f the ch ild support lien and 
w ithho ld ing order. A t the superior court level, the judge framed the issue in terms o f an 
attorney’s vested ownership interest in the proceeds o f litigation.

These are important issues for CSED. In this particular case, resolution o f the competing 
prio rities cost the custodial parent over S9,000. Moreover, the impact o f the decision is not 
lim ited to this case. Several times a year, we must resolve a dispute w ith an attorney over the 
competing claims to litiga tion proceeds. Unless the settlement is large enough to cover both the 
attorney’s fees and all other claims, including the child support claim, CSED (and, by extension, 
the custodial parent and children) walk away w ith nothing, while the attorney is paid in fu ll.

3. D id the State p re va il on any issues? I f  so, describe. A lthough CSED prevailed 
at the district court level, that decision was reversed by the superior court. Because the supreme 
court declined to accept the petition for hearing, the superior court decision stands. Thus, CSED 
lost on all substantive issues. However, as discussed in question 1 above, we did prevail to a 
lim ited degree on the amount o f fees to be awarded.

4. D id we challenge p la in t if fs ' request fo r costs and fees o r in o the r ways seek to 
reduce the costs to the State? I f  so, describe to wha t extent we were successful. Yes. See 
discussion in question 1 above.
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5. W ha t was the source o f the State’ s lia b ili ty  in th is case? C iv il Rules 79 and 
82(b) are the sources o f the state’s lia b ility in this case. C iv il Rule S2(b)(2) allows the recover)' 
o f a portion o f a prevailing party ’s attorney’s fees on appeal, and C iv il Rule 79 allows a 
prevailing party to recover certain costs incurred in the litigation. A t the supreme court level 
Appellate Rule 508 was the source o f the state’s liab ility . Appellate Rule 508 allows the 
recovery o f a portion o f a prevailing party ’s attorney’s fees on appeal. Because Ragula was the 
prevailing party on the petition for hearing, the court could award fees to him under Appellate 
Rule 508.

6. W ha t, i f  any, preven ta tive action has been taken by the invo lved agency to 
preven t o r reduce the po ten tia l fo r such lia b ility ' in the fu tu re? CSED does not intend to take 
preventative action as a result o f this decision. We believe the superior cou rt’s decision was 
contrary to A laska ’s lien laws and inconsistent w ith case law in th is area. We are currently 
looking fo r another case which raises the same legal issues but wh ich can be brought in the 
superior co r t, thus an allow ing appeal as a matter o f right to the Alaska Supreme Court. In this 
way, CSED hopes to obtain a fina l determ ination on these legal issues.

7. I f  the in fo rm a tio n is ava ilable to you, has the agency invo lved taken any 
correc tive action as a resu lt o f th is case? I f  the in fo rm a tio n is no t pro tec ted from  
pub lica tion by statute, p riv ilege , o r r ig h t to privacy , ind icate w ha t the co rrec tive action 
was. No, as explained in response to question 6, CSED is not taking corrective action as a result 
o f this case. Instead, CSED is waiting fo r another case that raises the same issues and can be 
brought before the Alaska Supreme Court through an appeal as o f righ t.

8. A n y recommendations concern ing cases o f th is type in the fu tu re? As
explained in response to question 6, we are recommending that CSED iden tify an appropriate 
case which raises the same legal issues and can be brought before the Alaska Supreme Court 
through an appeal as o f right.

9. A n y recommendations fo r changes in statutes, regu la tions o r policy? C ite
any applicab le statutes o r regula tions. We believe that the ch ild support and attorney’s lien 
statutes already provide a p rio rity for child support liens and w ithho ld ing orders, thus no changes 
in statutes or regulations are recommended at this time.

A ttorney completing form : Date:

Diane L. Wendlandt_______  11/19/2001

Assistant Attorney General 269-6600
T itle • Phone Number
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In the Supreme Court of the State o f A lasWp 2

State of Alaska, CSED,

Petitioner(s),
v.

Thomas Ragula,

)
) Supreme Court No. S-09702
)

) O rd e r
) Costs and Fees
)

Respondent(s).

Trial Court Case # 3AN-97-03966CI

Date of Order: 9/27/01

On consideration of appellee’s motion for attorney’s fees and cost bill, filed 
'Jl\ 0/01, and the state’s opposition to appellee’s motion for attorney’s fees filed 9/17/01,

I t  is O r d e r e d :

That attorney’s fees of SI,000 plus costs of S159.08 are awarded to Thomas 
Ragula. If the State had properly filed this matter as a petition for hearing, respondent 
would not have been put to the expense of preparing and printing a formal appellee's 
brief or preparing a transcript in response.

Entered by direction of individual Justice.

Clerk of the Appellate Courts

L

Clerk

Distribution:

Diane t. Wcndlandt 
Asst Allorney General 
1031 West Fourlh Avenue H200 
Anchorage A K  99501

S lcv cn  D  Smith 
Law  Offices o f  Steven D  Smith 
1029 West Third  Avenue V250 
A nchoracc A K  99501

Loti: «pi 
OJ O'
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IN THE DISTRICT COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRICT AT ANCHORAGE

THOMAS RAGULA by STEVEN D. SMITH, 
P.C. as Trustee,

Plaintiff,

vs.

THOMAS, HEAD & GRIESEN, CPA’S and 
STATE OF ALASKA DEPARTMENT OF 
REVENUE, CSED,

Defendants.

Case No. 3AN-97-3966 Cl

ORDER

The plaintiff having been found to be the prevailing part)' in the above-entitled
action,

RED that the plaintiff is awarded $ j j  0 ^  * n attorney’
}  i*7 in costs against the defendant, State of Alaska, Department

ITIS ORDE
fees and $____
of Revenue, Child Support Enforcement Division.

(c / v M

I certify that a true &. c o r r c c ( ^ ^ T \  
copy o f the foregoing w-s /hailedl )  
hand dclivercd/faxed to: •

TcrisiaChleborad 
Attorney General’s Office 
1031 W. 46 Avenue, Sle. 200 
Anchorage, AK 99501
Richard Crabtree 
Routh & Crabtree 
3510 Spenard Rd, Sle. 200 
Anchorage, AK 99503
Ron Grciscn
Thomas, Head & Grciscn 
1400 West Benson 
Anchorage, AK 99503

/
Judg^/of the Distffc..Court

on the / T * W  Mav, 
By:. j C X * U l± = =

2000.

1 certify tbu on - iM 2 2 - T
.  copy Of the .txT v/w a/raatled  to e * h  
o f the following «t thctr addresses of
record: #  Q j S *  •

---------------Socrwary
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D ep artm en t o f  L aw

JUDGMENTS/CLAIMS/SETTLEMENTS FOR PAYMENT
(Please Type)

* *T h is fo rm w il l be used for the purpose o f standardizing the submission o f claims to the 
Legislature. Complete and accurate information w il l expedite payment to the claimants, thereby 
reducing the amount o f interest required to be paid by the state. I f  any o f the in fo rm ation 
changes, please immediately advise the D irector, Adm in istra tive Services D iv is ion , P.O. Box 
110300, Juneau, A K  99811, or call (907) 465-3673.

1. Case Name: Kathleen Brooker v. Ronald Brooker

2. Case N um be r: 3AN-94-4278 C iv il

3. Judge/Justices: Superior Court Judge Eric T. Sanders

4. Date Judgm en t entered: October 30,2001

5. D id the date o f the cause o f action accrue on o r a fte r August 7,1997? Yes

6. Am oun t to be pa id : S525.00

7. In te re s t Rate: 9% E ffec tive Date: October 30,2001

8. Requested hou rly ra te and to ta l compensation o f atto rneys to be pa id : The attorney 
requested an hourly rate o f $150 fo r total actual fees o f $2,625.

9. C o u r t approved /o rdered hou r ly ra te and to ta l compensation o f a tto rneys to be pa id : 
The court awarded the attorney 20% o f his actual fees ($2,625), fo r a total award o f $525, 
pursuant to the fee schedule o f C iv il Rule 82(b)(2).

10. Payable to : M ichael ( 1, Esq.

PART ONE

11. E IN : 9 1 - 1 9 5 ^ 7 9 5  o r SSN:

12. Send check to : X above address Departmental contact:

Departmental attorney contact:

Telephone Number

Name
Diane Wendlandt

(907)269-5228
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D epartm en t o f  L aw

JUDGMENT/SETTLEMENT FUNDING REQUEST 
QUESTIONNAIRE

PART TWO

The fo llow ing information needs to be provided on all judgment awards and/or 
settlements made against the State.

Case Name: Kathleen Brooker v. Ronald Brooker

Case No.: 3AN-94-4278 C iv il

1. Describe the circumstances o r events resu lting in th is case and u lt im a te ly th is 
judgm en t/se ttlem en t against the State. This case was sent to our office by CSED to file a 
motion to m od ify the Brookers’ child support order. The Brookers have shared physical custody 
o f their two children. On July 31, 2000, after lengthy litiga tion in which each party was 
represented by private counsel, the court issued an interim support order requiring Ronald 
Brooker to pay child support o f S33.48 per month. That amount was incoiporated in to a fina l 
order, based on the agreement o f the parties, on June 26, 2001. Unfortunately, a copy o f that fina l 
order was not sent to CSED.

In the meantime, in M ay 2001, Kathleen Brooker asked CSED to review the in terim order 
fo r possible modification. CSED completed its review and determined that M r. Brooker should 
pay approximately $475 per month based on the ch ild support guidelines o f C iv il Rule 90.3(b). 
The file was then forwarded to the Department o f Law to file a motion fo r prospective 
modification.

In review ing the file, the assistant attorney general assigned to the case determined that 
the interim order was based on erroneous or fraudulent in formation submitted by M r. Brooker. 
Therefore, instead o f filin g a motion to prospective ly m od ify the support order, the assistant 
attorney general filed a motion to vacate the in terim order under C iv il Rule 60(b). (Because this 
office was unaware o f the June 2001 order, the motion focused on the earlier in terim order from 
July 2000.) M r. Brooker filed an opposition, po in ting out a number o f significant problems w ith 
the motion, includ ing the fact that the support amount was resolved by agreement o f the parties 
(both o f whom were represented by counsel) in June 2001. M r. Brooker argued that it was 
inappropriate fo r CSED to seek re lie f from an order issued in an action between private parties, 
each o f whom was adequately represented by counsel and had fu ll access to all income 
information needed to reach an informed decision.
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Due to staffing changes in the CSED unit ai Department o f Law, the case was reassigned 
and reviewed again, at which time we determined, in ligh t o f the June 26, 2001 agreement 
between the parties, that M r. B rooker’s opposition was we ll taken. In consultation w ith CSED, it 
was agreed that we would w ithdraw the motion to vacate the p rio r order. A lthough we 
understood that M r. Brooker would request attorney’ s fees fo r having to respond to our motion, 
we believed that the w ithdrawal o f the motion, p rio r to additional brie fing and a hearing on the 
motion , wou ld lim it our lia b ility for attorney’ s fees and would reduce our own attorney’ s fees in 
the matter. CSED agreed w ith this decision.

W e w il l be filin g a motion fo r prospective modifica tion w ith in the next several weeks. In 
the meantime, M r. Brooker’s attorney filed a motion fo r attorney’s fees incurred in responding to 
our motion . The attorney, M ichael Gershel, requested an hourly rate o f S15C, fo r total actual fees 
o f S2,625. M r. Gershel asked fo r an award o f S82S.92 under C iv il Rule 82(b)(1). We opposed 
that request, arguing that CSED was unaware o f the critica l order issued in June 2001 because 
that order was never served on CSED. In addition, we argued that i f  fees were awarded, the 
percentages o f C iv il Rule 82(b)(2) should apply. Under subsection (b)(2), M r. Gershel was 
entitled to on ly 20% o f his actual fees, fo r a total award o f on ly S525. A lthough the court granted 
M r. B rooke r’s motion fo r attorney’s fees, it lim ited the award to S525 as we had argued.

2. Describe issues o f State po licy o r law invo lved in th is case, i f  they are re levan t 
to and resu lted in substantia l e ffo rt and expense fo r the depa rtm en t to b rin g o r defend th is 
case. The prim ary issue o f law in this case concerned whether there were grounds fo r re lie f 
under C iv il Rule 60(b) from a child support order that arguably was based on a mistake or 
om ission in the income information provided by the obligor. In our motion, we argued that C iv il 
Rule 60(b)(1) (a llow ing re lie f from mistakes) and C iv il Rule 60(b)(3) (a llow ing re lie f from 
fraud) applied. In response, M r. Brooker argued that all o f the information upon which we relied 
in our 60(b) motion was available to M rs. Brooker and her attorney during the orig inal 
proceeding and during the settlement proceedings that led to the June 2001 order. M r. Brooker 
concluded that any arguments based on that information should have been raised in the orig ina l 
proceeding and settlement discussions.

3. D id the State p reva il on any issues? I f  so, describe. We prevailed on ly on the 
question o f which formula applies for calculating the attorney’ s fee award under C iv il Rule 
82(b). M r. Brooker argued that the "percentage o f recovery”  approach under C iv il Rule 82(b)(1) 
should apply. Under C iv il Rule 82(b)(1), a preva iling party may recover as attorney’s fees a 
percentage o f the money judgment entered in the pa rty ’s favor. M r. Brooker argued that by 
preva iling , he avoided additional lia b ility o f 54,605.12. He thus argued that he should receive a 
percentage o f this "a /o ided lia b ility ,”  in the amount o f 5828.92, as attorney’s fees under C iv il 
Rule 82(b)(1).

We argued that C iv il Rule 82(b)(1) on ly applies when there is a money judgment issued. 
No money judgment was issued in this case. Therefore, C iv il Rule 82(b)(2) applied. Under C iv il 
Rule 82(b)(2), a prevailing party is entitled to recover a percentage o f the actual reasonable fees 
incurred. Here, the applicable percentage was 20%, which resulted in a fee award o f S525. The 
court agreed w ith our analysis and awarded on ly 5525 in attorney’s fees.
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4. D id we challenge p la in t if fs ' request fo r costs and fees o r in o the r ways seek to 
reduce the costs to the State? I f  so, describe to w ha t extent we were successful. Yes. Please 
see the answer to question 3, above.

5. W ha t was the source o f the State ’ s lia b ili ty  in th is case? C iv il Rule S2(b) was 
the source o f the state’s lia b ility in this case. As explained in response to questions 1 and 3 
above, C iv il Rule 82 allows the recovery o f a portion o f a prevailing party ’s attorney’s fees. 
Because M r. Brooker was the prevailing party, he was entitled to an award under C iv il Rule 82.

6. W ha t, i f  any, preven ta tive action has been taken by the invo lved agency to 
p reven t o r reduce the po ten tia l fo r such lia b ili ty  in the fu tu re? We have confirm ed w ith 
CSED that, absent extremely unusual circumstances, the agency does not want the Department o f 
Law to f ile  motions to set aside support orders that were issued in litiga tion between private 
parties to which CSED was not a party and in which the state has no financial interest.

7. I f  the in fo rm a tio n is ava ilab le to you, has the agency invo lved taken any
co rrec tive action as a resu lt o f th is case? I f  the in fo rm a tio n is not p ro tec ted from  
pub lic a tio n by statute, p riv ilege , o r r ig h t to p riva cy , ind ica te w ha t the co rrec tive action 
was. No corrective action by CSED is necessary. CSED has confirmed that in cases like this, it 
w il l pursue prospective modifica tion only. The assistant attorneys general who represent CSED 
have been or w il l be informed o f this position.

8. A n y recommendations concern ing cases o f th is type in the fu tu re? Absent
extremely unusual circumstances, such as cases in which there was egregious m isconduct or 
coercion to the detriment o f an unrepresented party on the other side, we w il l not request re lie f 
from a ch ild support order issued in a private action to which CSED was not a party and in which 
the State has no financial interest. A ny exception to this rule would be cleared through both the 
director o f CSED and the supervisor o f the Collections &  Support Section o f the C iv il D iv is ion 
o f the Department o f Law.

9. A ny recommendations fo r changes in statutes, regu la tions o r po licy? C ite
any app licab le statutes o r regu la tions. No. There is no need fo r changes to statutes, 
regulations, o r policies. The on ly change concerns the internal practices o f the Department o f 
Law to assure that all child support attorneys are aware o f the existing position on motions fo r 
re lie f from support orders.

A tto rney completing form : Date:

Diane Wendlandt___________________  11/16/2001

Assistant A tto rney General (907) 269-6600
T itle Phone Number
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE

KATHLEEN A. BROOKER. a.k.a. 
KATHLEEN A. BROOKER-SORGE,

P la in t i f f ,

vs.

RONALD J. BROOKER,

Defendant.

° CT * 1 2001 

Case No. 3AN-94-4278CI

ORDER

Ronald Brookcr’s motion for attorney’s fees is granted. Pursuant 

to Civil Rule 82, Mr. Brooker is awarded $525-00

DONE this 3^ day of October, 2001, at Anchorage, Alaska.

Eric T‘. Sanders 
Superior Court Judge

I, Karen. J. S im s, certify tha t ore .1 Q J j j  \ j ,? , \  
a copy o f  the above w a s  m ailed  to ea ch  o f  the  
fo llow ing  a t the ir a d d re sse s  o f  record.

 1
Aguero/ Gershel/ Still/ AO's/ CSED

I
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Department o f Law 

JUDGMENTS/CLAIMS/SETTLEMENTS FOR PAYMENT
(Please Type)

**T h is form w ill be used fo r the purpose o f standardizing the submission o f claims to the 
Legislature. Complete and accurate information w ill expedite payment to the claimants, thereby 
reducing the amount o f interest required to be paid by the sta^c, I f  any o f the inform ation 
changes, please immediately advise the D irector, Adm in istra tive Services D iv is ion , P.O. Box 
110300, Juneau, A K  99811, or call (907) 465-3673.

PART ONE

1. Case Name: William Leroy Herold v. State o f Alaska, Department o f Corrections, 
Commissioner Margaret Pugh, Margot Knuth, Allen Cooper, and Mel Henry.

2. Case N um ber: 3AN-00-10938 C l

3. Judge/Justices: Superior Court Judge Eric T. Sanders

4. Date Judgm ent entered: No judgment; settlement agreement signed January 2, 2002 

5 D id the cause o f action accrue on o r a fte r Augus t 7,1997? yes

6. Am oun t to be pa id : $80,000

7. In te res t Rate: No interest to be paid. E ffe c tive Date: No interest to be paid.

8. Requested hou rly rate and to ta l compensation o f a tto rneys to be pa id : No separate 
amount for attorney's fees.

9. C ou rt approved /o rdered hou r ly rate and to ta l compensation o f a tto rneys to be pa id : No 
separate amount fo r attorney's fees.

10. Payable to: W illiam Leroy Herold, M .D .
c/o Linda Anna Webb 
Hagans, Aheam, McLaughlin &  Webb 
310 K Street, Suite 400 
Anchorage, A K  99501

11.EIN : or SSN: 528-66-0167

12. Send check to :_____above address Departmental contact: _ X

Departmental attorney contact: Departmental Approval:
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•  • David T. Jones
Name

269-5100
Telephone Number

)eputy Attorney General

/ k j o p -
Date

•  •

•  •
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Department o f Law 

JUDGMENT /SETTLEMENT FUND ING REQUEST QUESTIONNAIRE

PART TWO

The fo llow ing information needs to be provided on all judgment awards and/or 
settlements made against the State.

Case Name: William Leroy Herold v. State o f Alaska, Department o f Corrections, Commissioner 
Margaret Pugh, Margot Knuth, Allen Cooper, and Mel Henry.

Case No.: 3AN -00 -10938 C l

1. Describe the circumstances o r events resu lting in this case and u ltim a te ly th is 
judgm en t/se ttlem en t against the State.

D r. Herold claimed to have suffered discrim ination and retaliation for various acts o f 
whistleb low ing. Dr. Herold worked for the Department o f Corrections fo r approximately three 
months before his employment was terminated. He claimed that the department terminated his 
employment because he raised concerns about plans to reduce health-care staffing levels at 
cor.eciional facilities, contacted the Board o f Medicine and the Board o f Nursing about the 
effects o f staffing cuts on licensed health-care staff, and contacted the court-appointed Cleary 
monitor about the sta ff reductions. The department defended by expla: ’ that it terminated
Dr. Hera ld 's employment because he sent a questionnaire to health-care s ...if members w ithout 
first obtaining the approval that the commissioner had told him was required and baselessly 
accused co-workers o f lying instead o f assisting w ith the process o f reorganizing the health-care 
program. Dr. Hero ld ’s expert estimated his lost wages and benefits at S I.2 m illion .

In the course o f litigation, we prepared and filed a motion fo r partial summary judgment 
and a motion to preclude the expert’s testimony, but settled before the court ruled on the motions.
It is possible that the pending motions affected the p la in tiffs willingness to settle the case. A fte r 
taking the p la in tiffs deposition, obtaining substantial documentation from the p la in tiff through 
discovery, and discussing the case at length w ith representatives o f the Department o f 
Corrections, we concluded that settlement would serve the best interests o f the state.

2. Describe issues o f State po licy o r law invo lved in th is case, i f  they are re levan t to and 
resulted in substan tia l e ffo r t and expense fo r the depa rtm en t to b r in g o r defend this 
case.

The case involved the d iff icu lt dis tinction between inappropriate, insubordinate actions 
and protected communications on matters o f public concern.

3. D id the State p reva il on any issues? I f  so, describe.
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No, because the case settled before the court ruled on the state's motion fo r partial 
summary judgment.

4. D id we challenge p la in t if fs ' request fo r costs and fees o r in o the r ways seek to reduce 
the costs to the State? I f  so, describe to what extent we were successful.

Because the case settled, the p la in tiff did not make a request fo r costs or fees. A ll claims 
fo r costs and fees were included in the settlement amount.

5. W ha t was the source o f the S ta te ’s lia b ili ty  in th is case?

Management terminated the employment o f an employee who arguably had made repons 
to public bodies concerning matters o f public concern.

6. W ha t, i f  any, preven ta tive action has been taken by the involved agency to preven t o r 
reduce the poten tia l fo r such lia b ili ty  in the fu tu re?

The lawsuit and settlement have served an educational function fo r members o f 
management. I am unaware o f any other preventative action that the agency has taken.

7. I f  the in fo rm a tio n is ava ilab le to you, has the agency invo lved taken any co rrec tive 
action as a resu lt o f th is case? I f  the in fo rm a tio n is not pro tected from  pub lica tion by 
sta tute , priv ilege , o r rig h t to p rivacy , ind ica te wha t the co rrec tive action was.

The agency has agreed to settle Dr. Hero ld ’s claims. 1 am unaware o f any other 
corrective action that the agency may have taken.

8. Any recommendations concern ing cases o f th is type in the fu tu re?

I am not sure that Corrections could have taken any additional precautions to avoid the 
suit, other than electing not to terminate Dr. H cro ld ’s employment.

9. A ny recommendations fo r changes in statutes, regu la tions o r po licy? C ite any 
app licab le statutes o r regu la tions.

No; so long as we serve the policy o f protecting whistleblowers, there w ill be d iff ic u lt 
questions o f motive to resolve when employers terminate the employment o f employees who also 
happen to have made reports on matters o f public concern.

A ttorney completing form: Dale:

David T. Jones__________________  ______ January 7. 2002
Assistant Attorney General________ ______ 269-5100

T itle Phone Number
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