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Change Record Detail With Description

Department of Health and Social Services

Scenario: FY2002 Supplemental - Governor's (2*<o4)
Component: Adult Public Assistance (222)
BRU: Public Assistance (73)

Scenario/ Trans Personal Land/
Change Record Title Type Totals Services Travel Contractual Supplies Equipment Buildings

FY2002 Supplemental - Governor’s
Sec 10(a)(1) Formula program growth

Suppl 541.0 0.0 00 00 0.0 0.0 0.0
1004 Gen Fund 541.0

Backup justification has been provided under separato cover.

Totals 541.0 0.0 0.0 0.0 0.0 0.0 0.0

Stale of Alaska
Page 1o0of9 Office of Management & Budget

Grants
Claims

541.0

541.0

2-11-2002 2:01 pm

Misc.

0.0

0.0

Positions
PFT PPT NP
0 0 0



Adult Public Assistance (APA) AS 47.25.430-615 Section M i1l

The Division of Public Assistance requests a supplemental appropriation of S541.0 general fund to meet
the projected Adult Public Assistance (APA) formula component expenditure deficit. The projected APA
average monthly caseload is 14,595 or about 1% higher than the caseload level funded.

Program Information
The Adult Public Assistance ((APA) program provides basic living support to needy elderly, blind and

disabled Alaskans. The program was created to supplement federal Supplementary Security Income (SSI)
and allow the individual to meet basic needs and remain as independent as possible in their community.

To be eligible for APA, alow-income individual must be over 64 or at least 1Syears of age, blind, or
diagnosed by aphysician as permanently disabled, chronically ill, or terminally ill. Applicants must also
undergo arigorous process to determine that their mental or physical limitations make them temporarily or
permanently incapable of self-support through gainfiil employment. AP A benefits help many Alaskans
avert problems such as hcme.’essness and avoid higher cost settings such as hospitals, nursing homes or

incarceration.

FY 2002 Budget Unde, .ded APA Caseload Growth

APA Initial FY Authorization
Compared to Final Actual Exp.

The APA component budget was short-funded by the Legislature in FY 2002. State spending on AP A has
exceeded the Legislature’s appropriation in 11 ofthe last 13 years, often with the understanding that the
need for supplemental funding would be acted upon during the next Legislative session. AP A program
formula funding is dependent on the number ofeligible cases and the cash assistance amount issued
monthly. The Division has no discretionary control over formula program service demand or the number

o f people eligible.
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In FY 2002 the Department’s budget request included a 51,835.1 GF increase for APA formula caseload
growth. The Legislature funded 5630.0 GF. The current FY 2002 AP A authorization funds an annual
caseload growth rate of about 3.5%. This is below recent and historic AP A caseload trends. In FY 2002,
APA is estimated to provide financial assistance and access to medical care for 4,804 elderly and 9,791
disabled Alaskans, the total average monthly caseload is 14,595 - 4.9% above FY 2001. The total
projected APA expenditure need 0f554,026.9 is within the Department’s original request, but more than
the 553,485.9 currently authorized. An FY 2002 supplemental of5541.0 general fund is needed to fix the

APA formula deficit.

APA Recipients Compared to Population 18+and over
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The reasons for this growth appear to be a combination of increased state population, improved medical

technology and an aging "baby boom" cohort. Growth in this program is sustained in part by the long-
term needs ofrecipients - to qualify for AP A benefits, an individual must be elderly or have a permanent
disability, and therefore this population tends to rely on tire AP A program for the remainder of their adult

lives. Continued APA funding provides critical assistance as the program 0! last resort for this population.

A PA foorm u la ob ligation

The APA component provides a state legislated level ofcash assistance to aged, blind, and disabled
persons who meet certain income and resource requirements Alaska statutory provisions creating the APA
financial commitment do not permit the Department to implement aratable reduction ofthe APA

maximum payment sch de.

Based on the projected APA expenditure the current APA component authorization will be fully spent on
or about June 1, 2002. In order to process and mail without delay the monthly AP A benefits for June this

supplemental request needs to be approved by May 20, 2002.

This FY 2002 deficit in APA formula funding was addressed in developing the Fv ~ \? A budget. The

Governor's FY 2003 request lor APA fully funds projected formula need.
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Change Record Detail With Description

Department of Health and Social Services

Scenario: FY2002 Supplemental - Governor's (2454)
Component: Advisory Board on Alcoholism and Drug Abuse (2024)
BRU: Mental Heallh Trust Boards (105)

Scenario/ Trans Personal
Chon.ne Record Title Type Totals Services Travel Contractual Supplies

FY2002 Supplemental - Governor’s
Sec 10(a)(2) Office Relocation to Co-locate with AK Mental Health Board
Suppl 40.9 0.0 0.0 40.9 0.0
1092 MHTAAR 40.9

Backup justification has been provided under separate cover.

Totals 40.9 0.0 0.0 40.9 0.0

Stale of Alaska
Pago 0 ol 9 Office of Management & Budget

Equipment

0.0

0.0

Land/
Buildings

0.0

0.0

Grants

Claims

0.0

0.0

2-11-2002 2:01 pm

Misc.

0.0

0.0

Positions
PFT PPT NP
0 0 0



Advisor} Board on Alcohol and Drug Abuse AS 44.29.100 Section |O m ”Z

The Advisory Board on Alcohol and Drug Abuse (ABAD A) requests a supplemental appropriation of
540.900 in MHTAAR funds to assist in co-locating ABADA with the Alaska Mental Health Board
(AMHB). The Alaska Mental Health Trust Authority (AMHTA) has agreed to support this effort and is
expected to approve the use 0f540,900 in MHTAAR funds at their February 2002 Board Meeting.

The Advisory Board on Alcoholism and Drug Abuse (ABAD A) was established in AS 44.29.100 as part
ofthe Mental Health Trust Land Settlement to act in an advisory capacity to the legislature, the governor,
and state agencies in matters concerning alcoholism and drug abuse. The total amount authorized for the
ABADA componentin FY 2002 is 5360,200 which funds three staff positions and all costs related to
support ofthe 14-member board. Based on the relatively small budget, ABAJDA cannot absorb the
540.900 costs o fco-location, which is approximately 11% oftheir entire budget. This supplemental

request carries no impact on state positions.

Background

During the fall meeting, the Alaska Mental Health Trust Authority asked the Advisory Board on Alcohol
and Drug Abuse to consider the benefits of co-location with the Alaska Mental Health Board. ABADA
staffhad been reviewing options for additional space because in their location, they occupied only 400
square feet, approximately half ofwhat is needed according to state space standards. The AMHTA was
particularly interested in the two beneficiary boards co-locating because they both serve beneficiaries of
the Trust and many o f the clients are dually diagnosed. The AMHTA agreed to fund the costs of co-
location since it was determined that it would be more efficient and increase opportunities for

collaboration in the best interests o f Trust beneficiaries.

Appropriate and available office space exists in a suite adjoining the AMHB. The Trust and ABADA
agreed that the need for more suitable office space and the mutual goal o f enhancing cross-board
collaboration warranted Trust financial support ofthe ABADA relocation. This co-locating ofboards

was achievable by adding to the current lease ofthe AMHB.

A key benefit will be the increased opportunity for the two planning and advocacy boards to work more
closely together to strategize for effective ways to meet the needs of the population ofpersons

experiencing co-occurring mental illness and substance use disorders.

Budgetary Issues

There is no anticipated lapse within the Board’s budget for FY 2002. Funds are requested in the

contractual line to pay costs related to the move.

Summary of ABADA Su Plement_al Costs
-HHE rl|%e ng| eur tion/Moving Costs .

e
Increased Lease Costs for
Total Request

The additional lease costs have been included in the FY2003 Governor’'s Request.
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Change Record Detail With Description
Department of Health and Social Services

Scenario: FY2002 Supplemental - Governor's (2454)
Component: Bureau of Vital Statistics (961)
BRU: State Health Services (96)

Scenario/ Trans Personal Land/ Grants Positions
Change Record Title Type Totals Services Travel Contractual Supplies Equipment Buildings Claims Misc. PFT PPT NP

FY2002 Supplemental - Governor’'s
Sec 10(a)(3) Rcpt Sves Auth to Make GF Available for Transfer for Radio Chargeback Costs

Suppl 75.0 0.0 0.0 75.0 0.0 0.0 00 0.0 0.0 0 0 0
1156 Rcpt Svcs 75.0

Backup justification has been provided under separate cover.

Totals 75.0 0.0 0.0 75.0 0.0 0.0 0.0 0.0 0.0 0 0 0

Slate of Alaska
Page 6 of 9 Office of Management & Budget 2-11-2002 2:01 pm



State Health Services/Bureau of Vital Statistics AS 18.50 Section

The Division ofPublic Health (DPH) requests an FY 2002 supplemental authorization increase of S75.0 in
Receipt Supported Sendees for the Bureau o f Vital Statistics (BYS) Component of the State Health

Sendees BRU.

BVS was authorized $1,085.1 Receipt Supported Services in the FY 2002 Budget. BVS is expecting an
increase in collection of Receipt Supported Services in the amount of at least $75.0. The projected
increase o0f$75.0 is based on additional revenues generated from the fee increase that went into effect
October 2001 to help support additional BVS rent costs that have not yet been incurred due to a significant

delay in obtaining new space.

DPH wi ill use the increased authorization for BVS to cover costs and free up general funds for transfer to
the Community Health and Emergency Medical Services (CHEMS) component, to cover the unexpected
increased charge back costs associated with supporting the statewide EMS communications system for FY
2002. Under AS 18.08.010, the Department ofHealth and Social Sendees (DHSS) is responsible for the
development, implementation, and maintenance of a statewide comprehensive Emergency Medical

Sendees system. CHEMS is charged with providing this service.

Program Information

EMS communication is one of the essential components o f the statewide EMS system. The EMS system
provides two-way radio coverage for volunteer ambulance services along Alaska’s highway system,
enabling communication between ambulance sendees, dispatch centers, other public safety agencies and

medical personnel and facilities.

Statewide, Alaska’s EMS system sen'es approximately 40,000 residents and visitors each year.

Although costs have increased annually, and CHEMS has planned accordingly to cover the anticipated
increases, this year’s increase exceeded projected costs due to a critical need from Information Technology
Group (ITG) for radios and circuit equipment, depreciation o f the system and the resulting maintenance

and repair costs, and the loss of EMS CHARGEBACK COSTS

several paid users o fthe EMS
system. The loss ofthe paid users
has resulted in CHEMS and other

users o f the state system absorbing 300000

additional costs to keep the system 250000
operational, and was not anticipated 200000
in the proposed DHSS FY 2002 150000
budget. 10000 P~ ft
o oM+ A
0
FY 99 FY 00 FY 01 FYo02

The costs associated with operating and maintaining the statewide GMS
communications system have continually increased the past few years. The fiscal
years 01 and 02 show dramatic increases over the previous years..
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Budgetary Issues S td It

In FYO1, the total Department of Administration (DO A) charge back cost to DHSS for the Statewide EMS
system was S199.2. In FY 2002, this total increased to $273.4. The FY 2002 cost being charged by DOA
is significantly higher than the projected cost at the time of FY 2002 budget preparation.

CHEMS has projected an FY 2002 General Fund (GF) deficit. The significantly increased chargebacks
have made it impossible to cover the shortfall with existing GF within the CHEMS component during FY
2002. Rather than requesting a GF supplemental, Public Health proposes anon-GF supplemental in BVS
in order to allow arevised program transferring GF to cover the increased charge back costs in CHEMS.

There is no other GF lapse anticipated in the Division. The line item distribution ofthe proposed

supplemental is contractual services.

I f this request is denied, in lieu ofthe devastating impact on the EMS communications system, other
reductions in CHEMS would have to be made. The consequences ofsuch adecision would negatively
impact the ability to pursue federal funding or complete ongoing projects, as CHEMS would be unable to

deliver some essential services related to the EMS system.
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Change Record Detail With Description
Department of Health and Social Services

Scenario: FY2002 Supplemental - Governor’'s (2454)
Component: Foster Care Special Need (2230)
BRU: Purchased Services (78)

Scenario/ Trans Personal Land/
Change Record Title Type Totals Services Travel Contractual Supplies Equipment Buildings
FY2002 Supplemental - Governor’s
Sec 10(a)(4) Formula program growth
Suppl 304.6 0.0 0.0 0.0 0.0 0.0 00
1004 Gen Fund 304.6
Backup justilication has been provided under separate cover.
Totals 304.6 0.0 0.0 0.0 0.0 0.0 0.0

Stale of Alaska

Pago 4 of 9 Office ol Management & Budget

Grants

Claims

304.6

304.G
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Misc.
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Purchased Services/Foster Care Special Needs AS 47.14 Section

The Division of Family and Youth Services requests a S304.6 General Fund supplemental to ensure the
continuity of client services in the Purchased Sendees BRU, Foster Care Special Needs component, within

the Division of Family & Youth Services.

This request is also necessary in order for the State to maintain compliance with AS 47.14.100 which
mandates the Department to “...pay the costs ofcaring for physically or mentally handicapped foster
children, including the additional costs o f medical care, habilitative and rehabilitative treatment, services
and equipment, special clothing, and the indirect costs o f medical care, including child care and

transportation expenses.”

Program Information
Children who have experienced abuse or neglect often present unique challenges to families, and foster

parents are frequently required to access a higher level of sendee, such as special medical or therapeutic
care, to meet the needs ofthe child. The Foster Care Special Needs program reimburses foster care
providers for these pre-approved “one-time” goods or sendees that are not covered by the Foster Care
Base Rate program and that are consistent with the child’s case plan. All children in foster care and other
out-of-home placements as well as children that are at risk o f out-of-home placement are eligible to

receive services under this program.

The Foster Care Special Needs component also provides funding for other services including contracts for
drug testing; foster parent training as required by AS 47.14.115; foster parent fingerprinting and criminal
history background checks as required by AS 47.35; and Vital Statistic data inquiries and Social

Security/SSI eligibility.

Without the supplemental appropriation, the Department may possibly be unable to make the June 2002
payments associated with this program. This could delay reimbursement to foster care providers who rely
on the state to meet its foster care obligations. The inability to reimburse foster care providers could also
seriously impact the Department’s efforts to recruit and retain foster parents. Additionally, any reduction
in special needs payments may also disrupt foster home placements and result in a shortage ot foster

parents to care for children in state custody.

Budgetary Issues

The Foster Care Special Needs program budget is based on historical cost data and the projected caseload
o f the Foster Care Base Rate program. The program budget is calculated in this manner, as all children in

foster care are potential recipients ofFoster Care Special Needs benefits.
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io Q /ji)
The Department’'s FY 2002 projected S304.6 deficit for this component is summarized in the following

table. The requested funds will supplement the grants line item.

Table A

Foster Care Special Needs
Summary of FY2002 Projected Budget Deficit

Total FY2002 Foster Care Special Needs Authorization: 3,199.2
Add/(Deduct) RP: S50.0 excess IA restriction Medicaid Eligible Clients (50.0)
Add/(Deduct) RP: S350.0 from Foster Care Base Rate: 350.0
FY2002 Adjusted Authorization: 3,499.2
Less: Projected Expenditures for RSAs & Encumbrances (1,063.6)
FY2002 Authorization Available for Special Needs Payments: 2,435.6
Less: Projected Special Needs Payments (2.740.2)
FY2002 Projected Balance/(Deficit) Foster Care Special Needs: (304.6)

The primary factor leading to the projected deficit is underfunding o fthe foster care caseload in FY 2002.
The Department’s FY 2002 budget request included a S631.9 (50.3 Federal Receipts and S581.6 General
Fund) caseload growth increment based on an estimated 6% caseload growth in this program during FY
2002. Legislative funding o fthe increment request was reduced by $557.6 and has resulted in an increment
0fS74.3. The caseload underfunding of$557.67 combined with the higher rates o f utilization and the
increasing higher needs ofthe children participating in this program necessitate the Division’s

supplemental request.
Fiscal Plan to Cover the FY 2002 Foster Care Special Needs Deficit

The following discussion outlines the Department’s plan to cover this projected deficit.

FY 2002 Projected Deficit: $ 646
P from.F :
G s e Nents o : g

Revised Program from the Foster Care Base Rate component One element ofthe Department’s plan
to cover the projected deficit is to transfer $350.0 from the Foster Care Base Rate component to the Foster
Care Special Needs component. The available balance in the Foster Care Base Rate program is due to a
slight reduction in the number of children in the foster care system. The overall foster care caseload has
decreased over the first four months of FY 2002. Preliminary data suggests that this caseload reduction
has resulted in large part due to children transitioning out of foster care and into permanent adoptive and

guardianship families.

FY 2002 Supplemental

As the Foster Care Special Needs component cannot cover the projected costs with its FY 2002 available

funds, the Department requests a $304.6 General Fund supplemental.
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npact on tne FY 2003 0 56 s i G B gt |
The Department has submitted a FY 2003 budget increment to cover the cost o f projected caseload

underfunding.
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Change Record Detail With Description
Department of Health and Social Services

Scenario: FY2002 Supplemental - Governor's (2454)
Component: General Relief Assistance (221)
BRU: Public Assistance (73)

Scenario/ Trans Personal

Change Record Title Type Totals Services

FY2002 Supplemental - Governor's
Sec 10(a)(5) Formula program growth

Suppl 190.7 0.0
1004 Gen FunJ 190.7

Backup justification has been provided under separate cover.

Totals 190.7 0.0

Page 2 of 9

Travel Contractual Supplies

0.0 0.0 0.0

0.0 0.0 0.0

Slate of Alaska
Office of Management & Budget

Equipment

0.0

0.0

Land/ Grants
Buildings Claims
0.0 190.7

00 a7

2-11-2002 2:01 pm

4 »

Positions
Misc. PFT PPT NP

0.0

0.0



General Relief Assistance (GRA) AS 47.25.120 Section

A FY 2002 supplemintal of$190.7 general funds is needed to fund GRA formula expenditures.

Alaska's GRA program dates back to territorial days and was developed as a safety net program for very
low income individuals who are not eligible for other state or federal assistance. GRA is used as a last
resort program to meet the emergency needs o f low-income Alaskans who have no other resources
available to meet those needs. Currently about 76 percent of GRA program expenditures are used to pay
for funeral and burial expenses of indigent deceased persons. The remainde- used primarily to assist
low-income individuals and families who are facing eviction. General Relief burial assistance pays for the
costs of a casket, embalming, and a simple funeral service for Alaskans who die with jut any means to

provide for their own burial and without family who can afford to pay.

In the last six years annual GRA program expenditures have ranged from ahigh 0f$1,024.9 in FY 96 to a
low 0f$829.3 in FY 99. In FY 2001 the Legislature rolled back the GRA authorized budget from

$1,041.9 to the lower $829.3 FY 99 actual level.

General Relief Assistance Expenditure History

™ &D o
ic 500

% HC R F9 KO RO FOL  FYOZEs!
FISCAL YEAR

In FY 01 we were able to offset a GRA expenditure deficit with arevised program (RP) that allowed
surplus funds in the OAA-ALBHH component to cover the FY 2001 GRA shortfall. There are no FY
2002 Public Assistance BRU surplus funds available to help offset the current GRA shortfall.

The FY 2002 projected GRA program expenditure is $1,020.0 compared to $829.3 authorized.

Supplemental funding of$190.7 is needed to fund current GRA formula services. Without this basic state
service the cost ofshelter and burials would fall on the communities and funeral homes o f the state.
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GRA formula obligation

The GP"A component provides a state legislated level of assistance on behalfofpersons who are extremely
poor and facing an emergency need and who meet certain income and resource requirements. Alaska

statutory provisions creating the GRA financial commitment do not permit the Department to implement a

ratable reductior ofthe GRA maximum payment schedule.

To qualify a perso. Ilust have an immediate and specific need for food, clothing, shelter, or burial and
lack the financial means to meet the needs(s). If eligible amaximum monthly payment of $120.00 per
person is allowed for meeting subsistence needs. The General Relief Assistance program pays vendors
directly on behalfofeligible persons to ensure that emergency needs for food, clotning or shelter are met.

Based on the projected GRA expenditure the current GRA component authorization will be fully spent on

or about May 15, 2002. In order to process and mail without delay the GRA benefits for May and June

this supplemental request needs to be approved by May 1,2002.

This FY 2002 deficit in GRA formula funding was addressed in developing the FY 2003 GRA budget. The
Governor's FY 2003 request for GRA fully fiinds projected formula need.
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Change Record Detail With Description
Department of Health and Social Services

Scenario: FY2002 Supplemental - Governor's (2454)
Component: Community Health/Emergency Medical Services (2078)
BRU: Slate Health Services (96)

Scenario/ Trans Personal Land/
Change Record Title Type Totals Services Travel Contractual Supplies Equipment Buildings

FY2002 Supplemental - Governor's
Sec 10(b) Fund Change from Tobacco Settlement to Tobacco Educ/Cess
Suppl 0.0 0.0 0.0 0.0 0.0 0.0 0.0

1119Tobac Sell -487.9
1168 Tob Ed/Ce 487.9

Backup justification has been provided under separate cover.

Totals 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Sto’o ol Alaska

Page 7 ol 9 Office ol Management & Budget

Grants
Claims

0.0

0.0

2-11-2002 2:01 pm
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Section

State H ealth Service:s

Com m uon ity Health / Emergency Medical Services (AS )

A supplemental fund source change is requested for S487.9 from Tobacco Settlement Funds to Tobacco

Use Education and Cessation Funds.

8 ackogoround

The FY02 Budget assigned the revenue source for the Fiscal Note on Chapter 88, SLA 2001 as Tobacco

Settlement Funds (GF). However, a new fund was created last year, the Tobacco Cessation and Education
Fund (non-GF), into which aportion ofthe Tobacco Settlement was placed. The Tobacco Settlement
Funds in the Tobacco Prevention and Control component were converted to the new fund source by the

legislature. It is appropriate to also convert the Tobacco Settlement Funds in the CHEMS component to

the new fund source.

This fund change reflects the conversion o f Settlement funds to the Tobacco Use Education and Cessation
funding source for FY02. A fund change has also been submitted in the FY0O3 Governor’s Budget. This
funding will continue to support the Tobacco Prevention and Control program

Tobacco
Eﬁisé‘é'tj’(?n’ ohapee,

Summary of FY2(D2Author|zat|on Fun Funds Toéal

i ohacco Prev 23121
it Hegit ommin H% A% 2.5 - 83
Proposed Supplem%%gad% X Ae sion 3%8 @879 3(098

\
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5 u
MEMORANDUM State of Alaska

Department of Law
Division of Administrative Sendees

TO: Annalee McConnell, Director DATE: 31 January, 2002

Office of Management and Budget

FROM: Kathryn Daughhetee, Director PHONE: 465-3673
Division of Administrative Services

SUBJECT: FY 2002 Supplemental Iltems

FY 2002 Judgments and Claims
The attached schedules, totaling S816,486.85 reflect the current level ofjudgments and

claims awaiting legislative appropriation. The funds for this request are as follows:

5631,486.85 General Fund
$185,000.00 PERS Fund

The need for a supplemental appropriation for expert costs in the Planned Parenthood
parental right case has not yet been determined. The Attorney General has not had an
opportunity to review the circumstances. Pursuant to your request for agencies to find
funding sources for general fund supplemental requests, the department suggests that Ch.
61 Sec. 41, p. 93, SB 29 (Bank ofAmerica - S425,000), could be used for the general
fund portion ofthe law office assistant reclass (5206,000) and any amount that might be
needed for the aforementioned Planned Parenthood case. As you know, the Bank of
America case was settled and only asmall portion o fthose funds are being spent to

support in-house work in the current fiscal year.

Thank you for your consideration ofthese requests, please contact me if you have

questions or require further information.

cc: Bruce Botelho, Attorney General
Barbara Ritchie, Deputy Attorney General, Civil Division
Cynthia Cooper, Deputy Attorney General, Criminal Division
Dean Guaneli, Chief Assistant Attorney General, Criminal Division



DepartmentoflLaw

FY2002 Judgments & Claims » General Funds

llcmt Case Name

1 Darryl Thompson & Veme
Rupright
Doe v. Olle

2 ACLU
Planned Parenthood of Alaska,

el all v. Commissioner
Perdue/DHSS

3 Foster Pepper Rubini & Reeves
ACLU v. State

4 Steven D. Smith, P.C.
CSED v. Ragula

5 Michael Gershcl, Esq.
Drookcr v. Brooker

b Ha\%?ns, Aheam, McLaughlin
& Webh
Herold v. Stale

7 Alaska Legal Sendees
Corporation
Quinhagak v. U.S.

8 Marston & Cole Trust Fund
Thomas Brown v. DMV

9 Kasmar & Slone ITF PeterT.
Knight
Peter T. Knight v. DMV

10 Randall Luflbcrry, Esq. ITF
Donald A R?/all
Donald Ryall v. DMV

11 Ingaldson Mnassen, P.C. ITF
Nicholas Digel
Nicholas Digel v. DMV

02jcsupp.xls

Descriplion

Challenge to sex offender
registration legislation

Challenge to legislative
elimination of funding for the
General Relief Medical
Program

Challenge to 1996 campaign
finance reform legislation

Child support lien and
?Mdthol ing lien vs. attorney's
ien

Agreements hetween private
parties not involving CSED

Wrongful termination

Subsistence jurisdiction over
navigable rivers

Right to due process re:
telephonic testimony in
driver's license revocation
administrative hearing

Right lo due process re:
telephonic testimony in
driver's license revocation
administrative hearing

Challenge to administrative
revocation of driver's license

Reversal of administrative

revocation of driver's license
due to supreme court striking
down "use it and lose It" law

Dale
9/4/0!

10/9/99
01/05/01
09/20/01

4127100
08/30/01
6/30/00
9727/01
10/30/01

172/02

9/30/9
10/24/00

17102

177102

10/31/01

5I7/01

Amount

S40.118.37

5236.026.16

5107,954.28

$2,344.08

5525.00

580,000.00

$82,525.07

$414.43

$873.20

$1,262.14

$229.01

Prepared by Department ol law

Sto

Interest

52,951.95

$33,882.51

523,706.39

5268.48

531.46

50.00

$16,955.56

55281

$17.69

57531

$23.66

I

Total Cumulative Total

S43,072.92

5269,908.67

$131.660.67

52,612.56

5556.46

$60.000.00

$99,480.63

5467.24

$890.89

$1,337.45

S252.67

As of 1/31/02



Departmentoflaw

FY2002 Judgments & Claims -General Funds '

ltemt  Case Name Description Date Amount Interest Total Cumulative Total
12 Lanry L. Caudle Reversal of administrative 57101 553650 564.55 S601.05
Brandon Garrett v. DMV revocation of driver's license
due to supreme court striking
down "use it and lose it" law
13 Bankston, Gronning etal, P.C. ~ Reversal of administrative 5/11/01 5500.00 551.16 $551.16

ITF for Melissa Witteveen revocation of driver's license

Melissa Wittevcen v. DMV due to supreme court striking
down “use it and lose it" law

14 Richard Brandon v. Corrections ~ Ambiguity s to filing fee P/4f01 587.00 S1.48 594.48
deadling in inmate civil case
15 Foster, PeBPer, Rubini &. Challenge to ballot initiative 11/9/01 $1,595.67 59167 S1,687.34 $631,486.85
Reeves  Ulmer v. Alaska increasing state's liquor taxes

Restaurant and Beverages

02jcsupp.xls Prepared by Doparlmen! of Law As of 1/31/02



Department of Law

FY 2002 Judgments - Other Fund Sources D)

ltem# Case Name Description Date Amount Interest ~ Total Fund Source

| Dennis Bailey, Esq. ITF Terri _ _
Hale Settlement in occupational
Terri Hale v. State, PERS disability case 10711/01  $185,000.00 $0.00 $185,000.00 PERS Fund

02jcsupp.xls As of 1/31/02
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Department of Law

JUDGMENTS/CLAIMS/SETTLEMENTS FOR PAYMENT

(Please Ty pe)

**This form will be used for the purpose of standardizing the submission of claims to the

Complete and accurate information will expedite payment to the claimants, thereby

Legislature.
If any of the information

reducing the amount of interest required to be paid by the state.
changes, please immediately advise the Director, Administrative Services Division, P.O. Box

110300, Juneau, AK 99811, or call (907) 465-3673.

PART ONE

1. Case Name: Doe v. Otte

2. Case Number: 99-35845 (U.S. Court of Appeals for 9th Cir.)

3. Judge/Justices: D. Nelson, Reinhardt, Thomas

4. Date Judgment entered: 9/4/01

5. Did the date of the cause of action accrue on or after August 7,1997? No

6. Amount to be paid: N/A

7. Interest Rate: p (faA) Effective Date:

8. Requested hourly rate and total compensation of attorneys to be paid: $ 150/hr,;
$ 55,694.27

9. Court approved/ordered hourly rate and total compensation of attorneys to be paid:
S 150/hr.; S 39,854.27 (in addition, the court awarded costs of $261.10 for a total of
$40,115.37)

10. Payable to: Darryl L. Thompson and Verne E. Rupright

11.  EIN: or SSN:

12. Send check to:___ above address Departmental contact: X

Departmental attorney contact: Departmental Approval:

Kenneth M. Rosenstein

Name Deputy Attorney General /

907-269-6250 v
Telephone Number Date /

Revised 08/25/99



Department of Law

JUDGMENT/SETTLEMENT FUNDING REQUEST
QUESTIONNAIRE

PoA R T Tow 0

The following information needs to be provided on all judgment awards and/or
settlements made against the State.

Case Name: Doe v. Otte

Case No.: 99-35545 (U.S. Court of Appeals for 9th Cir.)

In 1994, the legislature enacted legislation requiring convicted sex offenders to register with the
Department of Public Safely. The legislation required registration by many sex offenders who
had been convicted before the effective date of the statute.

This case involved a challenge by two individuals who had been convicted of sex offenses in the
1980’s who claimed that the statute violated the constitutional prohibition against ex post facto

laws and also due process.

The state obtained summary judgment in its favor in U.S. District Court, and the plaintiffs
appealed to the U.S. Court of Appeals for the Ninth Circuit. The court of appeals reversed the
district court on ex post facto grounds. The court of appeals also awarded the plaintiffs costs and

attorney’s fees.

The legislature enacted the sex offender registration act to protect the public by providing
information regarding the whereabouts of convicted sex offenders. This lawsuit threatened the
integrity of the legislative scheme by seeking to exempt from registration those sex offenders
who were convicted before the effective date of the act. The department mounted a vigorous

defense to preserve that legislative scheme and the legislature’s intent.

No

Revised 08/25/99

his case and ultimately this



4. Did we challenge plaintiffs’ request for costs and fees or in other wavs seek to
reduce the costs to the State? If so, describe to what extent we were successful.
The appellants initially asked for attorney’s fees in the amount of S55,694.27. This included
their request that the base amount of their fees (hours expended x hourly rate) be increased by

50% because of various factors.

The state opposed both the base amount of the appellants’ request as well as their request for a
The state argued that the appellants’ lawyers had submitted
The state also argued that this case

50% increase of the base amount.
incomplete, inconsistent, and duplicative documentation.
involved no factors that would warrant increasing a fee award beyond the base amount.

The appellants also asked for cost reimbursement in the amount 0fS261.10 (this covered the cost

ofprinting and serving their brief).

The court awarded 5 39,854.27 for attorney’'s fees and 5261.10 for costs for a total of

540,115.37.

5. W hat was the source of the State’s liability in this case?

Federal law (42 U.S.C. § 19S3) authorizes suits by individuals who claim that a state statute

deprives them of any rights under the federal constitution. The plaintiffs in this case filed suit

against the state in federal district court alleging that the sex offender registration laws violated

the federal constitutional prohibition against ex post facto laws. They also alleged that the laws

violated their constitutional guarantee of due process by infringing their right to privacy and

other asserted rights.

The district court granted the state’s motion for summary judgment and issued ajudgment in the
The plaintiffs appealed to the Ninth Circuit Court of Appeals. After briefing and
of appeals ruled that the sex offender registration statute was an

state’s favor.

argument, the court
unconstitutional ex post facto law. The court of appeals did not decide the due process claims.

Federal law (42 U.S.C. § 1988) authorizes a federal court to award attorney’s fees to aparty who
prevails in a suit brought under 42 U.S.C. § 1983. Federal law (28 U.S.C. § 1920) also
authorizes a federal court to award certain costs to a prevailing party in a suit brought in federal
court. After the plaintiffs prevailed on appeal, they applied for an award of costs and fees. As

described in H4, the court of appeals granted that application.

Revised 08/25/99 -2 -



6. What, if any, preventative action has been taken by the involved agency to
prevent or reduce the potential for such liability in the future?

The state will be asking the U.S. Supreme Court to review

No action is appropriate at this time.
In addition, the Alaska Supreme Court has two pending

the federal court of appeals’ decision.
cases in which it will be reviewing the sex offender registration laws in light of the decision in

Doe v. One.

The Department of Law should continue to vigorously defend against legal challenges to the

laws enacted by the legislature. The Department of Public Safety should continue to administer

the sex offender registration laws.

1. If the information is available toyou, has the agency involvedtaken any
corrective action as a result of this case? If the information is not protected from
publication by statute, privilege, or right to privacy, indicate what the corrective action

was.

None is appropriate at this time. The state has treated the decision in this case as applying only

to the plaintiffs and not to other sex offenders who were convicted before the 1994 effective date
of the sex offender registration law. The Department of Public Safety has continued to

administer the sex registration laws and the Department of Law has continued to prosecute

persons who violate those laws.

S.Any recommendations concerning cases of this type in the future?

No

9. Any recommendations for changes in statutes, regulations or policy? Cite
any applicable statutes or regulations.

No

Date:

Jo/rffrT/o <

Attorney completing form:

Kenneth M. Rosenstein

907-269-6250
Phone Number

A ssistant Attorney General
Title

Revised 08/25/99



NOTFORPUBLICATION

UNITED STATES COURT OF APPEALS . | . |
FORTHENINTH CIRCUIT

JOHN DOE L JANE DOE, and No. 99-35845

JOHN DOE 11,
o D.C. No. CV-94-00206-HRH
Plaintiffs- Appellants,

ORDER

V.

RONALD O. OTTE and BRUCE M.
BOTELHO,

Defendants-Appellees.

Before D. NELSON, PJEINHARDT, and THOMAS, Circuit Judges:

Upon reviewing appellants’ request for attorney’s fees, appellees’

opposition, and appellants’ reply, it is hereby ordered that appellants are awarded

such fees in the amount of $39,854.27.

RECEIVED i

DEHARTMSNTOTIAW

3P 1021

OFHCE OF SPECIAL PROSECUTIONS
ANO APPEALS
ANCHORAGE, ALASKA
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United States Court of Appeals Tor (lie Ninth Circuit
Ppeas T AG 1171
Sli lo Hie a bill of casis—i( MUST lie submilled on no form and Hied, with Ihe clerk, wilh proof of service, within 14 days of (3n* dad ofcnl §yo%;dgment and in
accordance with Circuit Kulc 39-1. A Tale bill of costs must be accompanied by nmotion showing good cause. Please refer lo FRAP 39,28 1920, and Circuit
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Appellants [lrief 18 110 .009 197.50 / 9716
Appellee's llrief N/A N/A N/A  N/A |
Appellant's Reply llrief N/A N/A N/A N/A 1
Other See Affidavit OfCounsel Attached l
TOI'AL: TOTAL: S 2j6> (. (o
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JUDGMENT”

TS TAXED UNlTEBRSngRIIWREIF?&ﬁFPEALS AL E D

SEP 04211

UNTED STATES DISTRICT QOLRT

Yo T T TPt SN

JOHN DOE, |; JANE DOS; JOHN DOE, I

R ECEIV ED

Plaintiffs - Appellants DEPARTMEWOHAW
V.
RONALD L. OTTE; BRUCE M. BOTELHO
OFFICE OF SPECIAL PROSECUTIONS
Defendants - Appellees and appeals
ANCHORAGE, ALASKA,

ALASKA NETWORK ON DOMESTICS VIOLENCE & SEXUAL ASSAULT
Amicus

APPEAL FROM the United States District Court for the

District of Alaska (Anchorage)

THISCAUSE came on to be heard ontheTranscript of the
Recordfrom  the United StatesDistrict Court for the
District of Alaska (Anchorage) and was duly submitted.

ON CONSIDERATION WHEREOF, It 1s now here-ordered and

adjudged by this Court, that the judgment of the said
District Court in this cause be, and hereby is REVERSED AND REMANDED,

CaTFA 2R
vd by A TERSON
Filed and entered: 04~G9701T §ﬁé@j§&°“”
(H R H )
AG31a1

 THOPON  RUPRTGFT]
f#&%%%'/xe-sm-so& gt HoTng— A
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Department of Law

JUDGMENTS/CLAIMS/SETTLEMENTS FOR PAYMENT

(PleascTypc)

**This form will be used for the purpose of standardizing the submission of claims to the

Complete and accurate information will expedite payment to the claimants, thereby

Legislature.
If any of the information

reducing the amount of interest required to be paid by the state.
changes, please immediately advise the Director, Administrative Services Division, P.O. Box

110300, Juneau, AJC 99S11, or call (907) 465-3673.

PART ONE

1. Case Name: Planned Parenthood of Alaska, et al v. Commissioner Perdue, DHSS, State of

Alaska

2. Case Number: 3AN-98-7004 CIl (Appeal No.: S-09109)
3. Judge/Justices: Judge Sen K. Tan, ChiefJustice Fabe (unanimous decision)

4. Date Judgment entered: The Superior Court entered its judgment on April 4, 1999, and

was affirmed by the Alaska Supreme Court on July 27,2001.

5. Did the date of (he cause of action accrue on or after August 7,1997?

Yes, the complaint was filed June 17, 1998.

6. Amount to be paid:

There were three separate fee awards, one in 1999 for the initial case through summary

judgment, a second award in 2001 for the discovery and hearings on contempt when the

legislature failed to appropriate funds to pay for the services the court had ordered the state to

pay, and a third award for the appeal.

a) Attorney fees S106,372.50 b) S54.539.10 c) 567,150.00
Litigation costs S3,555.91 S 3,543.25 S 865.40
7. Interest Rate: a) 7.5% b) 8.0% c) 9.0%

Effective Date: a) Oct. 19, 1999 b) January 5, 2001 c) September20, 2001

8. Requested hourly rate and total compensation of attorneys to be paid:

S130-%$250/hour (several different attorneys); total 5160,911.60.

9. Court approved/ordered hourly rate and total compensation of attorneys to be paid:

same as above.

Revised 08/25/99



10. Payable to: American Civil Liberties Union Foundation

125 Broad St., 18thFloor
New York, NY 10004

11.EIN: 136213516 or SSN:

12. Send check to: X above address Departmental contact:_

Departmental attorney contact: Departmental Approval:

Lisa M. Kirsch
Deputy Attorney General

(907)465-3600

Telephone Number Date

Revised 08/25/99



Department of Law

JUDGMENT/SETTLEMENT FUNDING REQUEST
QUEST IONNAIRE

PART TWO

The following information needs to be provided on all judgment awards and/or

settlements made against the State.

Case Name: Planned Parenthood of Alaska, Inc., et al. v. Perdue, and on appeal,
State of Alaska, DHSS, et al. v. Planned Parenthood of Alaska, Inc., et al.

Case No.: 3AN-9S-7004 CI (Superior Court)
S-09109 (Supreme Court)

1 Doescoriboe thoe citcoum o stances ot even ts resulting in this case and vltimoate oy this

judgm ent/settlement against the §tate

During thel99S legislative session, the legislature eliminated funding for the General
ReliefMedical Program. This program formerly paid for medical services for poor Alaskans that
were not reimbursed under the Medicaid program, including therapeutic abortions.

In June of 1998, Planned Parenthood o f Alaska and two doctors filed a complaint alleging
that the failure to pay for medically necessary abortions violated the constitutional rights of

Medicaid eligible women under Alaska’s constitution.

In April of 1999, the Superior Court found that under the Alaska constitution, failure to
fund medically necessary abortion for Medicaid eligible womcn--while funding childbirth for
these same women-constituted a violation of the right of privacy of women who chose a

medically necessary abortion.

On July 27, 2001, the Alaska Supreme Court affirmed the Superior Court decision, but

based its decision upon equal protection instead of the right of privacy.

2 Descoribe issues of State policy or law involved in this case, If they are relevant to and

fesulted in substantial effort and expense for the department to bring or defend this

case

Plaintiffs asked the court to
Plaintiffs also argued that the

This case raised several important constitutional issues.

apply Alaska’s express right of privacy to compel state funding.

Revised 08/25/99



state had violated the equal protection rights, civil rights, and human rights of Medicaid eligible

women under Alaska law.

The plaintiffs’ request for relief necessitated the court’s review of state budget issues and
The state argued that this result would violate

an order directing the spending of state funds.
It required many

separation of powers doctrine as it relates to the Alaska budget process.
resources to review the detailed budget of DHSS, to review the vast anray of other documents
pertaining to the DHSS budget, and to depose DHSS staffregarding budget issues.

The intervention of several amici curiae (friends of the court) also expanded the scope of

the legal arguments. The legislature and United Families International entered this case as amici

to argue in opposition to plaintiffs, and National Organization for Women entered as an amicus

supporting plaintiffs’ position.

3 D id the State prevail on any issues? I f so, describe

The state did not prevail on any major issue. Wc were successful in preventing the

issuance of a TRO. We were also successful in showing cause why the state should not be held

in contempt, and we were successful in reducing some costs claimed by plaintiffs.

4 D id w e challenge plaintiffs' regquest for costs and fees oo in other ways seek to reduce

the costs to the S tate? I'f so, describe to w hat extent we w ere successful

We challenged the status of the doctor plaintiffs as public interest litigants, the

reasonableness of the plaintiffs’ attorney fees, and objected to plaintiffs’ billing for costs not
allowed under the Civil Rules. We succeeded in reducing the costs by S2,024.50.

5 Woh oat w as the source of the State’'s liability in this ¢case?

Civil Rule S2 provides for an award of attorney fees to a prevailing party in a civil case.

Civil Rule 79 provides for an award of costs to a prevailing party. Plaintiffs received full

reasonable fees here because they prevailed, and because they arc public interest litigants.

Anchorage Daily News v. Anchorage School District, S03 P.2d 402, 404 (Alaska 1990).

6 Wonoat it any., preventative action has been taken by the involved agency to porevent or

reduce the potential for swuch Tiability in the future?

This question does not apply to this case.

7 I'f the inform ation is available to yowu, has the agency involved taken auy correctiuve

action as a result of this cased? I'f the dinform ation s not protected from publication by

woh at the corrective action was

statute privilege, or right to porivacy, indicate

This question does not apply to this case.

Revised 08/25/0 -2-



8. Any recommendations concerning cases of this type in the future?
No, unique cases, such as this one, would not necessarily give rise to recommendations, or
changes in statute, regulation, or policy.

9. Any recommendations for changes in statutes, regulations or policy? Cite any

applicable statutes or regulations.

See #8.

Attorney completing form: Date: 10/22/01

Lisa M. Kirsch
Assistant Attorney General

Revised 08/25/99 -3-



OCT 2 1:1999

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT

i

Plain tlffs

RDUE com m|33|o er,
r ntVo eSH ﬁa
ME?E! PEA

g ES,
Defendants.

ORDER

la.  INTRODUCTION
This order addresses two issues, the Motion for Stay of

Injunction, and the Plaintiffs' Motion for Attorneys' Fees and
Costs.

These motions follow from the court's decision granting
plaintiffs  summary judgment declaring ‘certain regulations
unconstitutional. In the Final JucJyment, the defendants were

enjoined form enforcing the regulation.

XL*.  MOTION FOR STAY OF INJUNCTION e

Under Alaska Civil Rule 62(c), "the court in its discretion
may suspend, modify, restore or grant an injunction during the
pendency of the appeal." In deciding whether or not to grant a

1



estay, PowellY, CitV Qf Anchorage. 536, P.2d0 1228 1229 (Alaska
1973) adopted the four factor test set out in Moore's Federal
Practice, (2d ed. 1972). The current edition of Moore's Federal
Practice, section 62.06, /at 62-15 (3d ed. 1998) sets out the
updated criteria as:

1. the likelihood of prevailing on the merits on appeal;

2. the likelihood of suffering irreparable injury;

3. uhe cthe. parties involved vxIl not be substantially

harmed by granting of the stay; and

4, the granting of the stay will serve the public interest.
Ajt ~ The Likelihood of Prevailing on the Merits on Appeal

The defendants reiterated the same arguments they raised in
opposition to- summary judgment.  Those arguments were fully
addressed in this court's March 16, 1999 decision. | decline to
revisit-those-issues here, other than to note that given the Alaska
Supreme Court's decision in Valiev Hospital Association. Tnc. v.
la.tr.Su.Coalition for Choice., 948 P.2d 963, 969 (Alaska 1997), the
defendant's likelihood of prevailing on the merits is low. Also,
the defendant's separation of powers argument contradicts
established principles of law.
IL- The Likelihood of Suffering Irreparable Injury

Defendants argue that the irreparable harm that would result
from this court's order comes in three forms, "the Department is
left with a ‘'choice' between spending money in violation of
legislative intent and appropriations acts; incurring a debt in
violation of statute; or amending the state Medicaid plan in

2



violation of statutory authority to end coverage of pregnancy-
related services." Memorandum' at 7. This court recognizes that
the defendants are faced with difficult choices. But that alone
does not eguate to irreparable harm,

Addressing the concerns in turn, defendants contend that to
reallocate money to cover the services in question would violate
the express intent of the legislature that the funds be spent in a
certain manner. Deference to legislative intent, however, cannot
override constitutional guarantees. Therefore, there is no
irreparable harm,

Next, defendants argue that by diverting money for medically
necessary abortions would mean a loss of federal funds, or the
state could incur a debt to abortion providers. Certainly the
defendants will have to make choices with economic consequences:

But. economic.,injury by itself.does not constitute irreparable harm..

Defendants also argue that enforcement of the injunction may
result in the elimination of pregnancy-related services entirely.
But this scenario is only one of several outcomes, depending on the
choices made by the defendants. Beckyse there are alternatives
available, it does not follow that all pregnancy-related services
would be eliminated from the entire Alaska Medicaid program.

In reality, there is no irreparable harm,.

SL. The Plaintiffs Will .Not Be Substantially Harmed bv the Stay

The plaintiffs in this case are Planned Parenthood and
doctors; they will not be substantially harmed by the granting of

a stay. Planned Parenthood and the doctors seek to represent



unidentified plaintiff Jane Does. Those interests are better-
considered under the next factor, addressing public policy.
Hi.  The Granting of a Stav Will Serve the Public Interest

The granting of a stay here will not serve a public purpose.
Here, this court has concluded that there has been an ongoing
violation -of the Alaska Constitution. To allow further violation
of the Alaska Constitution is corrosive to the rights of citizens

and should not be countenanced.
Further, there is a class of low-income women who will be

denied medical services based on their reproductive choice. This
does not serve the public interest.

Considering the Powell factors, they weigh in favor of denying
a stay. Accordingly, the Motion for Stay of Injunction is DENIED.

A1 MOTION FOR ATTORNEYS' FEES AND CQSTS .

Plaintiffs move as pub\lic. interest litigants for full
attorneys' fees. Defen*dants displjte whether plaintiffs qualify as
public interest litigants, and they also question the
reasonableness of some of the fees “sought. Lastly, defendants
object to certain parts of the cost bill.

A prevailing public interest litigant is normally entitled to
full reasonable attorney's fees. To qualify as a public interest
litigant, Alaska has articulated a four part test:

1. s the ~case designed to effectuate strong public

policies?

2. [f the plaintiff succeeds will numerous people receive



benefits from the lawsuit?

3. Can only a private party have been expected to bring a
suit?

4, Would the purported public interest [litigant have
sufficient economic incentive to file suit even if the
action involved issues lacking general importance.

Municipality of Anchorage v. CFPG. 880 P.2d 1058, 1061-61 (Alaska
1994)(citing Anchorage Dailv News v. Anchorage School District. 803
P.2d 402, 404 (Alaska 1990)).

In a prior case, this court has ruled that plaintiffs, such ds

those here, are public interest [litigants. Planned Parent nf

Alaska. Jan Whitefield. M.D., Robert Klem. M.D.. Jane Does T-V v.
S.tate.. Pf Alaska, 3AN-97-6014 CI. In opposition, defendants appear
to concede the first three factors, as they focus only on the
fourth. They argue that because the plaintiffs have an economic
stake in the outcome of the f\case, plaintiffs do not qualify as
public interest litigants,

There are three plaintiffs here. Planned Parenthood of Alaska
is a nonprofit corporation that provides a broad range of family
planning and health services. Planned Parenthood of Alaska does

not provide abortion services. Thus, there is no economic

incentive for the organization to participate in this lawsuit,
Defendants suggest that Planned Parenthood may benefit from the

lawsuit because of the floan fund set up by the organization to

provide services denied by the State. But there is no evidence

that Planned Parenthood has sought reimbursement from the state for



expenditures from the loan fund. Absent such a nexus, there is no
economic incentive for Planned Parenthood to participate in the
lawsuit.

With respect to Dr. Whitefield and Dr. Lemagie, both have an
economic interest in the outcome of the case. Both doctors provide
abortion services to low-income women. But the test is whether the
doctors have sufficient economic incentive to file suit even if the
action has no issues of general importance. | find that they do
not.

Dr. Whitefield's affidavit provides that his clinic “suffered
little or no economic loss." The doctor has a backlog of patients
for gynecological and obstetrical care other than abortions, and
he can replace any lost income from those patients.

Dr. Lemagie's affidavit states that abortion services comprise
a small part of her practice, and contribute *a very small part" of
her annual income. Like Dr.kWhitefield, Dr. Lemagie also has a
backlog of patients seeking other services that would replace any
lost income from not performing abortions. Since there are no
real economic incentives for the dootors to pursue this case, |
conclude that the fourth factor is also satisfied.

Accordingly, the plaintiffs qualify as public interest
litigants.

The defendants argue that even if plaintiffs qualify as public
interest litigants, this court should evaluate the reasonableness
of awarding full fees. Here, defendants advance two arguments: (1)

that plaintiffs failed to get a TOO, and (2)the work done at the



TRO stage, was duplicated at summary judgment. | reject both
arguments.

By nature, there is bound to be some duplication of effort by
a party seeking a TRO, and later a permanent injunction. A TRO is
a temporary remedy, and is often the precursor to a more fully
developed factual.and legal challenge. This was indeed the case
here, and the duplication of effort was neither unjustified not
excessive.

Next, the defendant is essentially asking the court to reduce
fees because plaintiffs failed to prevail at the TRO stage. In
essence, this court is asked to apportion fees based on result.
This same argument was rejected by Dansereau v. Ulmer. 955 P.2d
916, 919-20 (Alaska 1998), a case where the trial judge was
reversed for apportioning fees by issue. The Alaska Supreme Court
ruled that “attorney's fees for opublic interest [litigants,
therefore may only be apportioned only in’' ‘exceptional
circumstances." Jd- at 920. The defendants have not established
exceptional circumstances here.

Lastly, the defendants ask fcr some adjustment in allowabhle
costs. The defendants' request is granted. Civil Rule 79 governs
the recovery of costs. One objected item is the cost of travel for
Ms. Landau to attend the TRO hearing. Civil Rule 79(g)(1)(A)
provides that travel costs will be allowed for “one attorney to
attend . . . hearings . . . but only if no local attorney is
present." Ms. Schleuss was local counsel and was present at the

hearing. The fact that plaintiffs made a choice for Ms. Landau to



present the case is not an exception to Civil Rule 79(g)(1)(A).

Therefore, Ms. Landau's travel cost of $1,851.20 is disallowed.
Lastly, the cost of ship;ing of exhibits and other material is

not an allowable cost under Civil Rule 79. The Clerk of Court is

requested to make the proper adjustments.

XSL.  CONCLUSION
Having reviewed the metiers, oppositions and replies, this

court orders the following:

(L)  Tne i._»tion for Stay of Injunction is DENIED;

(2) Plaintiffs" Motion for Attorneys' Fees GRANTED
Plaintiffs are public interest litigants and shall be
awarded full attorneys' fee in the amount of $106,372.50;

(3) The matter of taxable costs is reduced by travel costs
for Ms. Landau and for shipping costs. The Clerk of Court

is directed to make 'the necessary adjustments.

Dated this 19th day of October, 1999,

Sen K Tan, Judge

| certify that on "*TXT
acopy of the above was mailed to p-i*h
of the following al their addresses o f
record.

Secretary/Dcpmy Cleric



*

e<.,> ijj;' O.corn; ouuuui.fi 6 otnLCUb5k*

“R0.1780% F. 26/31" -~

IN THE DISTRICT/SUPERIOR COURT FOR THE STATE OF ALASKA

AT anchorage
)
Planned Parenthood of Alaska, et ajj,
Plaints),* )
\S )
)
)
Perdue, ec al., )
) CASE NO. 3AN-98-0700QA
Defendants). )
) COSTBILL

13 Plaintiffs) O Defendants) seek to recover the costs listed below. These costs arc allowable
under Civil Rule 79(f) and were necessarily incurred in the action The amount listed for each item
is the amount specified in the rule or the cost actually incurred.
Date Incurred
(only required ifrelevant

undgCm IR alctfol

1. Filing fee S ino.oo
2. Service o f process s 65.00
3. Other process server fees IS

4. Publication . ! S

5. Premiums for undertakingi, bonds,

and other security

6. Depositions \
a. Court reporter's fee S 140.00
b. Court reporter's travel expenses s
¢ Audio and audio-visual deposition coats 5
d. Transcript ** 3 702m9A
e List deponents: Nanry tfpiipr

and Randall Super

**This figure reflects costs for the transcript (552.05), exhibit
duplication (30.75), signature requested (50.00), copies

COSTBILL Adratn. R.29



7. Witness fees

2. Non-cxpcrt witnesses
List:

b.  Expertwitnesses

List:
8. Interpreter and translator fees s
9.  Total travel S235s.20

(Attach itemized trip information. See form CTV-411)

10.  Long distance telephone charges for telephonic  $ 1?2 .65
participation at court proceedings, depositions,
the meeting ofthe parties, and witness interviews

1J.  Computerized Jegal research 5

12. Copying

a. In-house copies (S. 15 per page) «$ 1792 .65
b. Outride copy costs (actual cost) S 128.67
Other. Describe: S
13. Exhibit preparation *** , $ 173.30
14, Court-ordered transcripts S
15, Other costs allowed try statute. 3 _
Describe:
T _ H
V.
TOTAL COSTS S ssao.41
Np*1\  25"Z~, |) oShii'
Date 0 tyjgrt"fip-

exx These are costa Incurred ACLD, 125 Broad Street, Floor 18

In_shipping exhibits and other Ney Torf( NT 1”0(&4 o
briefing materials. . .
C|t}/ tate Zip
12 549 2641
Daytime Phone

Pain 2 0f 3

CTV-410(7/98) (a) GVilR.79
COSTBILL AdminR 29



v j vk JU.I.Uf, CGX_,_L@ NC..780 r. 25/31

Attachment To Cost Bili
Case NO. 3an-gfi-070rU Cl
Page | of '

ITEMIZED TRIP INFORMATION

Traveler c nristine schlenss fX] attorney [~|legal assistant Q investigator G witness

Reason for travel depositions ravel datesl  7/31/98
Airfare (coach fore or actual fore, whichever is less) S /c-nn
Ground transportation
Carrental and taxi outside traveler's home city S 37.00
Mileage at $.31 per mile for privateIYowned vehicle J
Meals (daily allowance is $42.00 for Alaska and S36.00 for
contiguous United States) S
Lodging (actual room costa only) J
S .0n

TOTAL COST

ITEMIZED TRIP INFORMATION ****

Traveler Lisa Landau Q attorney Q legal assistant Q investigator Q witness
Reason fortravd oral argunenr (cro) Travel daic(s) Froo  7/1
Airfare (coach fere or actual fore, whichever is less) $ 1760.00
Ground transportation
Carrental and taxi outside traveler's home city S
Mileage at $.31 per mile for privately-owned vehicle S
Meals (daily allowance is $42.00 for Alaska and S36.00 far
contiguous United States) $  1q An
Lodging (actual room costs only) 5 91 AH

S 1851.20

TOTAL COST

ITEMIZED TRIP INFORMATION

Traveler Q attorney Q-legal assistant Q investigator Q witness

Reason for travel Travel date(s)
Airfare (coach fare or actual fore, whichever Is less)
Ground transportation
Carrental and taxi outside traveler's home city
Mileage &$.31 per mile for privately-owned vehicle
Mealj (daily allowance is $42.00 for Alaska and 536.00 for
contiguous United States)
Lodging (actual room costs only)

ol

DNen eaen

TOTAL COST
Alaska counsel, Ms. Schleuss, was present at the hearing; however,
Ms. Landau's travel was necessary as she was presenting the argument
in support of the injunctive relief.

CTV-411 (2/91) (a)

ATTACHMENT TO COST BELL -TRCP INFO. civil R. 79foX*)
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Verification

| State on oath or affirm that| have read this cost bill and its attachments and that all statements

and costs contained in these documents are true and coned

£)v2V /[
Signacure
Subscribed and sworn to or affirmed before me at Me.iv jfjfe Vorlc..
Afasta, on Mlg 3]qm
Hew It | ®
r /\Ouas>*-
(SEAL) Clerk of Court, Notary Public, or (“ther person

authorized to administer oaths.
My commission expires:

| certify thatan " * 7 3 -
a copy of this cost bill was served NOTAﬂYI\LTSulm@fW

Ousted h Not* Vert CwnW
Comm»*!oo Expire* X*n 15,
jlg OO

1&-£

CLERK'SRULING ON COSTBELL

Costs are hereby taxed in favor o f

mounts noted above

and against_____ villM, IA&V &r’
Remarks: ["io U O gyh,
<?~jA
Date (ZoyAlfy biistfi. k&M U sy
| certify that on
a copy 0fthiS ruling was scj
to:
c/llL a-

Cleric
Pift30f3
aV-410 (7/98) (cj) Civil R 79

Admin- R- 29

COSTHILL



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT

PLANNED PARENTHOOD OF ALASKA,

INC, et al.,
Plaintiffs, RECEIVED
v JAN 30
KAREN PERDUE, Commissioner, ATTORNEY ?UEI\’}IEEE@L'SOFFICE

Department of Health and
Social Services, et al.,

)
)
Defendants. f
)

Case No. 2AN-98-07004 C|
ORDER

This matter is before the court on the award of
attorneys' fees related to the show cause hearing. In
October 19, 1999,  this court previously found the
plaintiffs to be public interest litigar.:s, and will do so
here, subject to the objections of defendants.

Additionally, defendants ~contend that certain fees
claimed by the oplaintiffs are ~duplicative of earlier
efforts.  The objections center around the substitution of
attorney Ms. Yetzer in place of her predecessor Ms. Landau.
The defendants contend that a total of 37 hours should be

reduced for the review of files.

Review of defendants' specific objections show that of
the 37 hours, 20 hours were expended reading the complaint,

answer, decision, deposition, memoranda, statues, and case



law relating to the case. Another 17 were expended on
legal research and drafting a memorandum cf law.

The issue of duplicative attorney fees when a new
attorney enters a case was addressed in Tenala, Ltd., v.
Fowler, 993 P.2d 447, 452 (Alaska 1999). There the court
stated "to the extent that work performed is duplicative
and unnecessary, it she .ld not be considered." (cite
omitted) . The court found that reviewing files was not per
se unnecessary.

In this case, more than one year had passed between
the court's summary judgment order and the order to show
cause motion. Even if Ms. Landau had not departed, she
would need some time to review the case file to prepare the
new motion. The substitution of Ms. Yetzer may have
incrementally increased tﬁe review time, but it was
necessary work. Further, the amount of time actually spent
on re-reading material is modest, and the court does not
regard it as unnecessary or excessive.

Accordingly, the Plaintiffs are awarded the sum of
$58,082.35 for attorneys' fees and costs as the prevailing
party.

Dated January 25, 2001.

SEN K. TAN
Superior Court Judge

BT dgreggnood of Alaska v. Perdue 2

s
11
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"-S0
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In the Supreme Court of the State of Alaskst p X

State of Alaska, DHSS, et al.,

A\

Supreme Coun No. S-09109

Appellants.
Order

;
V. )
; Awarding Costs and Attorney’s Fees
)

Planned Parenthood of Alaska, et al.,
Appellees. ) Dateof Order:9/20/01

Trial Court Case # 3AN-98-07004Cl

_On consideration of the cost hill, filed on 8/30/01, and no opposition having been
filed by any party,

It is Ordered:

1L Appellant shall pay appellee the following allowable costs:
Copies of appellee’s brief $572.60
Copies of supplemental brief ~ $ 48.30

.Copies of appellee’s excerpt ~ $244.50
Total ' $865.40

2. The  following costs are disallowed:
Copies of appellee’s memorandum in
opposition to motion for stay of injunction ~ $264.00

Appendix of cases in support of appellee’s
opposition to stay $343.20

3. Atthe direction of an individual justice,attorney’s fees in the
amount of $67,150.00 are awarded to the appellee.

Clerk of the Appellate Courts

aiZjQ 1’

Marilyni Maxy



I000CKtSCHLEUSS.P.C.
ATTORNEYS AT LAW
too L1emtT. 1UITI loo
ANCHORAGE. ALASKA
§5S01-5* 10
rtll <M7) 151.7107
7<. 1131

1

% | £o0

IN THE SUPERIOR COURT FOR THE STATE OF A 0]
THIRD JUDICIAL DISTRICT n 7-~ p'oufifs -~

“ STATE OF ALASKA

PLANNED PARENTHOOD OF ALASKA, M - c”uul

INC., etal..
CLERK
Plaintiffs, sy- Dep'tv

KAREN PERDUE, Commissioner, Department
of Health and Social Services, et al.,

Defendants.

Case No. 3AN-98-07004

PROPOSED AMENDED JUDGMENT

The Plaintiffs having moved the Court and having Leen granted by the Court awards of
attorneys’ fees and costs in the sum ofS 109,928.41 on October 19, 1999, and in the sum of
$58,082.35 on January 25, 2001, it is hereby ordered that the Final Judgment be amended to
include the prior orders for attorneys’ fees and costs totaling $168,010.76. Post-judgment
interest at the statutory rate of 7.5 percent per year shall accrue on the October 19, 1999, award
from that date until paid. Post-judgment interest af the statutory rate of 8 percent per year shall
accrue on the January 25, 2001, award from that date until paid.

ENTERED this ]} £ day offafajCM j 2001, at Anchorage, Alaska.

| certify that on Sen K. Tan

a copy o f the above was mailed to each Superior Court Judge
o fthe following attheir addresses, o f

record.

Stt'rKlitfjr/Diipuiy Clerk
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DepanmentofLaw

JUDGMENTS/CLAIMS/SETTLEMENTS FOR PAYMENT

(Please Type)

**This form will be used for the purpose of standardizing the submission of claims to the

Complete and accurate information will expedite payment to the claimants, thereby

Legislature.
If any of the information

reducing the amount of interest required to be paid by the state.
changes, please immediately advise the Director, Administrative Services Division, P.O. Box

110300, Juneau, AK 99811, or call (907) 465-3673.
PART ONE

1 Case Name: Alaska Civil Liberties Union v. State
2. Case Number: 3AN-97-05289 Cl, S-0S967, S-09710

3. Judge/Justices: Michael Wolverton/Alaska Supreme Court

4. Date Judgment entered:

The Superior Court entered judgment for attorney's fees on April 27, 2000.

The Alaska Supreme Court entered its order awarding costs and attorney's fees on

August 30, 2001.

5. Did the cause of action accrue on or after August 7,1997? No.
6. Amount to be paid: S107,954.28, plus interest.
7. Interest Rate: 10.5% Effective Date: April 27,2000, for S101,203.75;

August 30, 2001, for S6,750.53.

Requested hourly rate and total compensation of attorneys to be paid: The ACLU

8.
based its requests on hourly rates of S200, SI175, and S150. The ACLU requested
5102,866.25 in attorney's fees and 56,875 in expert fees from the Superior Court, and
requested S6,610 in attorney's fees from the Alaska Supreme Court for the appeal.

9. Court approved/ordered hourly rate and total compensation of attor neys to be paid:

Based on hourly rates of S200, S175, and S150, the Superior Court awarded 5101,203.75
in attorney's fees and the Alaska Supreme Court awarded S6,610 in attorney's fees on

appeal.
10. layable to: Foster Pepper Rubini & Reeves LLC

1007 West Third Avenue, Suite 100
Anchorage, AK 99501

Revised 08/25/99



11. EIN: 92-0163530 or
12. Send check to: above address

Departmental attorney contact:

David T. Jones

Name

269-5100
Telephone Number

Revised 08/25/99

SSN:
Departmental contact:

Departmental Approval:

eputy Attorney Genera

ladJjz Ja |
Dat@ (



Department ofLaw
.-TUDGMENT/SETTLEMENT FUNDING REQUEST QUESTIONNAIRE

PART TWO

The following information needs to be provided on all judgment awards and/or

settlements made against the State.

Case Name: Alaska Civil Liberties Union v. State o fAlaska

Case No.: 3AN-97-052S9 ClI, S-0S967, S-09710

l. Describe the circumstances or events resulting in this case and ultimately this
judgment/settlement against the State.

The Alaska Civil Liberties Union sued the State of Alaska, asserting that every provision
of the 1996 campaign finance reform legislation (Ch. 48 SLA 1996) was invalid because many of

the legislation's provisions were unconstitutional. Superior Court Judge Michael Wolverton

granted summary judgment to the ACLU, ruling that all of the legislation's provisions were

invalid. Because the ACLU was a public-intercst litigant, Judge Wolverton awarded the ACLU

599,703.75 as its full, reasonable attorney's fees and 56,875 in expert fees.

We appealed the decision to the Alaska Supreme Court. The Alaska Supreme Court

reversed nearly all ofJudge Wolverton's decision on the merits, holding all but two provisions of
The Alaska Supreme Court remanded the

the 1996 reform legislation constitutional and valid.
entitled to an award of

case to Judge Wolverton to determine whether the ACLU was still

attorney’s fees and expert fees.

On remand, Judge Wolverton concluded that the ACLU was still a prevailing public-
interest litigant and awarded the ACLU S101,203.75 in attorney’s fees and no expert fees. We
appealed Judge Wolverton's award, asserting that the ACLU was not entitled to any attorney's fee
award because it was not the prevailing party. In a memorandum decision, the Alaska Supreme
Court upheld Judge Wolverton's fee award. Only Justice Eastaugh dissented from the decision.
The Alaska Supreme Court then awarded the ACLU 56,610 for attorney's fees and 5140.53 for

costs incurred in the appeal.

2. Describe issues of State policy or law involved in this case, if they are
relevant to and resulted in substantial effort and expense for the department to bring or

defend this case.

We defended the constitutionality o f the 1996 reform legislation and succeeded in large

measure. We unsuccessfully attempted to convince the courts that, in light of the ACLU's very

Revised 08/25/99 -3-



limited success, the ACLU was not the prevailing party. Consequently, as a public-interest
litigant, the ACLU received awards for its full, reasonable attorney's fees incurred in the case.

3. Did the State prevail on any issues? |f so, describe.
Yes. The Alaska Supreme Court upheld the constitutionality of

(1) the ban on independent expenditures by non-group entities, to the extent it applies to
corporations, labor unions, and other entities meeting the court's three-part test (AS i5.13.135);

(2) the ban on contributions by corporations, labor unions, and other entities meeting the

court's three-part test (AS 15.13.074(f));

(3) the limits on contributions by individuals (AS 15.13.070(b)), groups

(AS 15.13.070(c)), and political parties (AS 15.13.070(d));

(4) the restrictions on contributions by nonresident individuals and groups

(AS 15.13.072(a)(2) and (3), (e), and (f));

(5) the ban on lobbyists' contributions to out-of-district candidates (AS 15.13.074(Q));
(6) the restriction on carrying forward contributions (AS 15.13.116); and

(7) the ban on intcr-candidatc contributions (AS 15.13.112(b)(7)).
The court also held that the unconstitutional provisions of the 1996 reform legislation were
severable from the constitutional provisions, allowing the constitutional provisions to remain in

effect.

The court left to future legal challenges determination of which specific classes of
"non-group" entities besides corporations and labor unions may be permissibly subject to the
expenditure and contribution bans set out in AS 15.13.135 and 15.13.074(0-
The court affirmed the superior court's judgment to the extent it held invalid the ban on
non-election year contributions (AS 15.13.074(c)(1), (2), and (3)) and the ban on contributions to
candidates during the legislative session (AS 15.13.074(c)(2)).

4. Did wc challenge plaintiffs' request for costs and fees or in other ways seek to

reduce the costs to the State? |If so, describe to what extent we were successful.

Yes, we convinced Judge Wolverton not lo award expert fees ($6,875) and to eliminate
charges for duplicate hours and hours spent on press releases ($1,662.50). On appeal, we
unsuccessfully challenged Judge Wolverton's conclusion that the ACLU was the prevailing party.
We did not challenge the ACLU s request for costs and attorney's fees incurred in the appeal.

Revi ;d 08/25/99 —4-



5. W hat was the source of the State’s liability in this case?

The State adopted and defended legislation to reform its campaign finance system. The
court concluded that two ofthe legislation's provisions were unconstitutional.

6. W hat, if any, preventative action has been taken by the involved agency to
prevent or reduce the potential for such liability in the future?

We will continue to review proposed and enacted legislation in an attempt to determine
whether any provisions are unconstitutional.

7. If the information is available to you, has the agency involved taken any
corrective action as a result of this case? If the information is not protected from

publication by statute, privilege, or right to privacy, indicate what the corrective action
was.

The Alaska Public Offices Commission is not enforcing the provisions that the Alaska
Supreme Court ruled unconstitutional.

8. Any recommendations concerning cases of this type in the future?

None other than to continue to review proposed and enacted legislation for constitutional

defects.

9. Any recommendations for changes in statutes, regulations or policy? Cite
any applicable statutes or regulations.

No.
Attorney completing form: Date:
David T. Jones September 18. 2001
Assistant Attorney General 269-5100
Title Phone Number

Revised 08/25/99 5-
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STATE OF ALASKA,

Appellant,
Vs,
ALASKA CIVIL LIBERTIES UNION,
Appellee. Case No. 3AN-97-05289ClI

ORDER GRANTING ATTORNEY'S FEES

Based upon a review of the briefing filed by the parties,
and upon a review of the entire record herein, the Court is
persuaded that the Alaska Civil Liberties Union (AkCLU) is the
prevailing party for Rule 82 purposes. As a prevailing public
interest litigant, AkCLU is entitled to an award of its full,
reasonable attorneys' fees.

This Court finds that the full reasonable attorneys' fees in
this matter amounts to $101,203.75. The figure of $101,203.75
was determined by taking the Appellee's request and subtracting
the duplicate listing of 5.5 hours of work done by Suzanne
LaPierre on 3/30/98, and 3.5 hours for work done by Jonathan
Rubini on press releases.

Under Administrative Rule 7(c), expert witness fees are
available only for the time spent testifying. Because AkCLU"'|
expert witness did not testify in connection with this case,
AKkCLU is not entitled to recove mexpert witness fees. Therefore,

IT IS HEREBY ORDERED that the Appellee Alaska Civil
Liberties Union is entitled to attorneys' fees in the amount of



101,203.75

™

. ) )
ENTERED thi® day Of April. 2

| certi NS \ilgo
A e
record:
| o'\ \-~~Spr\elSu

Seoretar/iOoputyCic



In the Supreme Court of the State of Alask® oY

State of Alaska,
S u porem e Cowrt N o S -0 8 9 6 7T /9 110
Apopoellant(s),
V. Order
A ttorney' s Fees and Costs

Alaska Civil Liberties Union,

Apopoellee(s) D a te o f 0 rd e § /301701

Trial € owrt C ase # 3 A N 9 7 -0 5 2 8 9 C |

0 n consideration o f the umnopoposed m otion for attorney' s fees and cost bill, filed on

ltisOrdered:

1. The motion is Granted.
Distribution:
David T Jones Thomas P. Amodio
Jan Han DeYoung Jonathan B. Rubini
Ass| Attorney General Foster Pepper Rubini & Reeves LLC

1031 West Founh Avc WOO 1007 W. Third Ave. Stc. 100
Anchorage AK 99501 Anchorage AK 99501

(1M

s U»0l






Department of Law

JUDGMENTS/CLAIMS/SETTLEMENTS FOR PAYMENT

**This form will be used for the purpose of standardizing the submission of claims to the

Complete and accurate information will expedite payment to the claimants, thereby

Legislature.
If any of the information

reducing the amount of interest required to be paid by the state.
changes, please immediately advise the Director, Administrative Sendees Division, P.O. Box

110300, Juneau, AK 99811, or call (907) 465-3673.

PART ONE

1. Case Name: Ragula v. Stale, Dep 't o fRevenue, Child Support Enforcement Div.
2. Case Number: Trial Court No. 3AN-97-3966 CI; Supreme Court No. S-09702
3. Judge/Justices: District Court Judge Murphy; Superior Court Judge Reese; none at

Supreme Court level.

4. Date Judgment entered: 6/30/00 (superior court) and 9/27/01 (supreme court)
5. Did the date of the cause of action accrue on or after August 7,1997? Yes
6. Amount to be paid: 51,185.00 (superior court); S1,159.0S (supreme court)

7. Interest Rate: S% & 9% respectively Effective Date: 6/30/00 & 9/27/01
8. Requested hourly rate and total compensation of attorneys to be paid:

Superior court: 20 percent ofactual attorneys fees, plus costs of SS5.00 requested (actual

fees were S200 pei hour for total of 55,500)
Supreme court: 5200 per hour for total of S3,000, plus costs of S159.0S, requested

9. Court approved/ordered hourly rate and total compensation of attorneys to be paid:
In the first award, the court awarded 20% of Ragula’s actual fees (S1, 100), plus costs of
585.00. At the supreme court level, the court awarded S1,000 and costs of S159.0S.

10. Payable to: Steven D. Smith, P.C.
11. EIN: 92-0104043 or SSN:
12. Send check to: X above iddress Departmental contact:

Departmental attorney contact:

Diane Wendlandt

Name

Telephone Number

Revised 08/25/99



Department of Law

JUDGMENT/SETTLEMENT FUNDING REQUEST
QUESTIONNAIRE

PART TWO

The following information needs to be provided on all judgment awards and/or

settlements made against the State.

Case Name: Ragula v. State, Dep t o fRevenue, Child Support Enforcement Div.

Case No.: Trial Court No. 3AN-97-3966 CI; Supreme Court No. S-09702

1. Describe the circumstances or events resulting in this case and ultimately this

Thomas Ragula owes child support in a case being

judgment/settlement against the State.
In November 1993,

enforced by the Alaska Child Support Enforcement Division (CSED).
Ragula’s home was damaged by a fire allegedly caused by a defective adaptor sold by Sears and
manufactured by Sega. Ragula hired attorney Steve Smith to file an action against Sears and

Sega. The action was filed in September 1995.

In September 1996, CSED recorded a lien against Ragula’s property. Ir January 1997,
CSED issued an administrative withholding order requiring Smith to withhold arid deliver to
CSED any money or property belonging to Ragula (which would include any proceeds of the
Segal/Sears litigation). By then, Ragula owed over S16,000 in child support arrears.

Ragula’s action against Sears and Sega was settled for S18,500 on May 15, 1997. When
Smith received the check, he retained S9,230.38 for his attorney’s fees and costs, and paid the
balance into the court registry as part of an interpleader action filed in the Anchorage district
court. CSED filed a motion asking the court to order that the settlement funds (after payment of
two prior uncontested assignments to unrelated parties), including the amount retained by Smith
as fees and costs, be paid to CSED to pay Ragula’s child support debt. Extensive briefing was
submitted by the parties on the competing priorities of the child support and attorney’s liens.

Finally, in July 1998, Smith filed a notice o f attorney’s lien under AS 34.35.430.

On May 27, 1999, Judge Murphy granted CSED’s motion, ruling that CSED’s lien and

withholding order had priority over Smith’s claim for attorney’s fees both by statute and because

Smith had not. properly recorded his lien. Smith appealed to the superior court. On April 24,

2000, after additional briefing focusing on the lien priority issues, Judge Reese reversed Judge
Murphy’s decision. Judge Reese did not address the lien priority issue. Instead, he held that

“under a contingency fee agreement, an attorney owns his or her fees and advanced costs in a

successful litigation from the date of the contract.” Thus, Judge Reese concluded that Smith

“had a vested contractual interest in the outcome of Mr. Ragula’'s litigation with Sega which was

effective on the date of contract, contingent only on successful completion o f the suit.”

Revised 08/25/99



CSED filed a petition for hearing with the Alaska Supreme Court pursuant to Appellate
Rule 302(b). Because this case had been heard by the superior court on appeal from the district
court, review by the supreme court was not a matter of right, but was discretionary only. The

court denied CSED’spetition for hearing, without stating a reason for the denial.

At the district court level, Smith filed a motion for attorney’s fees and costs incurred in
the district court proceeding. Smith requested an award of 20% of his actual attorney’s fees
pursuant to Civil Rule 82(b)(2). Smith stated that his actual fees were S5,500 (S200 per hour for
27.5 hours). Thus, he requested an award of Sl, 100. In addition, he requested costs of S85 under

Civil Rule 79. We opposed that motion. However, the court granted the motion in full,

awarding fees of S1, 100 and costs of $85.

At the supreme court level, Smith filed a motion requesting an award of S3,000 in actual
attorney’s fees, plus costs of S159.08, incurred in the proceeding before the supreme court. We
opposed that motion, arguing that an award of fees after the denial of a petition for hearing is not
a matter of right and should not be awarded in this case. In addition, we argued that under
Appellate Rule 508(e), an award o f fees was intended only to partially compensate for attorney’s
fees. At most, we argued, Smith should be awarded only 20% of liis actual fees (by analogy to
Civil Rule 82(b)(2)). The court granted Smith’s motion for attorney’s fees, but refused to award
full fees. Instead, the court only awarded Smith S1,000, plus costs in the amount of S159.08.

2. Describe issues of State policy or law involved in this case, if they are relevant
to and resulted in substantial effort and expense for the department to bring or defend this
case. The primary issue addressed by the district court was whether a child support lien and
withholding order took priority over an attorney’s lien that was not oroperly perfected under the
attorney’s lien statute until long after recording and service of the child support lien and
withholding order. At the superior court level, the judge framed the issue in terms of an

attorney’s vested ownership interest in the proceeds of litigation.

These are important issues for CSED. In this particular case, resolution of the competing

priorities cost the custodial parent over S9,000. Moreover, the impact of the decision is not

Several times a year, we must resolve a dispute with an attorney over the
Unless the settlement is large enough to cover both the

limited to this case.

competing claims to litigation proceeds.
attorney’s fees and all other claims, including the child support claim, CSED (and, by extension,

the custodial parent and children) walk away with nothing, while the attorney is paid in full.

3. Did the State prevail on any issues? If so, describe. Although CSED prevailed

at the district court level, that decision was reversed by the superior court. Because the supreme
court declined to accept the petition for hearing, the superior court decision stands. Thus, CSED
lost on all substantive issues. However, as discussed in question 1 above, we did prevail to a

limited degree on the amount o f fees to be awarded.

4. Did we challenge plaintiffs' request for costs and fees or in other ways seek to

reduce the costs to the State? |f so, describe to what extent we were successful. Yes. See

discussion in question 1 above.

Revised 08/25/99 -2-



5. W hat was the source of the State’s liability in this case? Civil Rules 79 and
82(b) are the sources of the state’s liability in this case. Civil Rule S2(b)(2) allows the recover)’
of a portion of a prevailing party’s attorney’s fees on appeal, and Civil Rule 79 allows a
prevailing party to recover certain costs incurred in the litigation. At the supreme court level
Appellate Rule 508 was the source of the state’'s liability. Appellate Rule 508 allows the
recovery of aportion of a prevailing party’s attorney’s fees on appeal. Because Ragula was the
prevailing party on the petition for hearing, the court could award fees to him under Appellate

Rule 508.

6. W hat, if any, preventative action has been taken by the involved agency to
prevent or reduce the potential for such liability' in the future? CSED does not intend to take
We believe the superior court’s decision was

preventative action as a result of this decision.
We are currently

contrary to Alaska’s lien laws and inconsistent with case law in this area.
looking for another case which raises the same legal issues but which can be brought in the

superior cor t, thus an allowing appeal as a matter ofright to the Alaska Supreme Court. In this
way, CSED hopes to obtain afinal determination on these legal issues.
7. If the information is available to you, has the agency involved taken any

corrective action as a result of this case? |If the information is not protected from

publication by statute, privilege, or right to privacy, indicate what the corrective action
was. No, as explained in response to question 6, CSED is not taking corrective action as a result
of this case. Instead, CSED is waiting for another case that raises the same issues and can be

brought before the Alaska Supreme Court through an appeal as o fright.

8. Any recommendations concerning cases of this type in the future? As
explained in response to question 6, we are recommending that CSED identify an appropriate
case which raises the same legal issues and can be brought before the Alaska Supreme Court

through an appeal as ofright.

9. Any recommendations for changes in statutes, regulations or policy? Cite

any applicable statutes or regulations. We believe that the child support and attorney’s lien

statutes already provide a priority for child support liens and withholding orders, thus no changes

in statutes or regulations are recommended at this time.

Attorney completing form: Date:
Diane L. Wendlandt 11/19/2001
269-6600

Assistant Attorney General

Title . Phone Number
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In the Supreme Court of the State of AlasWp 2

State of Alaska, CSED,

{ Supreme Court No. 5-09702
Petitioner(s), |
V. ) Order
) Costs and Fees
Thomas Ragula, :
Respondent(s). Date of Order: 9/27/01

Trial Court Case # 3AN-97-03966ClI

On consideration of appellee’s motion for attorney’s fees and cost bill, filed
'JN0/0Z, and the state’s opposition to appellee’s motion for attorney’s fees filed 9/17/01,

It is Ordered:

That attorney’s fees of SI,000 plus costs of S159.08 are awarded to Thomas
Ragula. If the State had properly filed this matter as a petition for hearing, respondent
would not have been put to the expense of preparing and printing a formal appellee's
brief or preparing a transcript in response.

Entered by direction of individual Justice.

Clerk of the Appellate Courts

L
Clerk
Distribution:
Diane t Wendlandt Slcven D Smith
Asst Allorney General Law Offices of Steven D Smith
1031 West Fourlh Avenue H200 1029 West Third Avenue V250
Anchorage AK 99501 Anchoracc AK 99501
Lot
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IN THE DISTRICT COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

THOMAS RAGULA by STEVEN D. SMITH,
P.C. as Trustee,

Plaintiff,

VS.

THOMAS, HEAD & GRIESEN, CPA’S and
STATE OF ALASKA DEPARTMENT OF Case No. 3AN-97-3966 Cl

REVENUE, CSED,
Defendants.

ORDER

The plaintiff having been found to be the prevailing part)' in the above-entitled
action,

ITIS ORDERED that the plaintiffisawarded $ j j 0 ~ *  nattorney’
fees and $ } 7 incosts against the defendant State of Alaska, Department

of Revenue, Child Support Enforcement Division.

c/v M

/
Judg™/of the Distffc..Court

I certify that a true & corrcc (M T\
copy of the foregoing w- s/halled| )
hand dclivercd/faxed to:

TensmChIeborad

AttorrW eneral sOfflce
Avenug, S

Anchorage AK 99501

Rlchard Cralctree
outh & Cral
351%

1
Anc orESQ“A?KRgggo% 20 . %%S'yfyoﬁhe thv/wa/raatFed toe* +h
ofthe following «t thctr addresses of

Ron Greisen . e
Thomas, Head & Grcisen record: # Qjs

1400 West Benson Socrwary

Anchorage, AK 99503

onthe /T *W Mav, 2000.
By. jC X *Ult==
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Department of Law

JUDGMENTS/CLAIMS/SETTLEMENTS FOR PAYMENT
(Please Type)

**This form will be used for the purpose of standardizing the submission of claims to the

Legislature.
reducing the amount of interest required to be paid by the state.

Complete and accurate information will expedite payment to the claimants, thereby
If any of the information

changes, please immediately advise the Director, Administrative Services Division, P.O. Box

110300, Juneau, AK 99811, or call (907) 465-3673.

10.

11.

12.

PART ONE

Case Name: Kathleen Brooker v. Ronald Brooker
Case Number: 3AN-94-4278 Civil
Judge/Justices: Superior Court Judge Eric T. Sanders

Date Judgment entered: October 30,2001

Did the date ofthe cause of action accrue on or after August 7,1997? Yes

Amount to be paid: S525.00

Interest Rate: 9% Effective Date: October 30,2001

Requested hourly rate and total compensation of attorneys to be paid: The attorney

requested an hourly rate of $150 for total actual fees of $2,625.
Court approved/ordered hourly rate and total compensation of attorneys to be paid:
The court awarded the attorney 20% o f his actual fees ($2,625), for a total award o f $525,

pursuant to the fee schedule of Civil Rule 82(b)(2).

Payable to: Michael ( 1, Esq.
EIN: 91-195/2795 or SSN:
Send check to: X above address Departmental contact:

Departmental attorney contact:

Diane Wendlandt

Name

(907)269-5228
Telephone Number

Revised 08/25/99



Department of Law

JUDGMENT/SETTLEMENT FUNDING REQUEST
QUESTIONNAIRE

PART TWO

The following information needs to be provided on all judgment awards and/or

settlements made against the State.

Case Name: Kathleen Brooker v. Ronald Brooker

Case No.: 3AN-94-4278 Civil

Describe the circumstances or events resulting in this case and ultim ately this

1.
This case was sent to our office by CSED to file a

judgment/settlement against the State.
motion to modify the Brookers’ child support order. The Brookers have shared physical custody

of their two children. On July 31, 2000, after lengthy litigation in which each party was
represented by private counsel, the court issued an interim support order requiring Ronald
Brooker to pay child support of S33.48 per month. That amount was incoiporated into a final
order, based on the agreement of the parties, on June 26, 2001. Unfortunately, a copy of that final

order was not sent to CSED.

In the meantime, in May 2001, Kathleen Brooker asked CSED to review the interim order
for possible modification. CSED completed its review and determined that Mr. Brooker should
pay approximately $475 per month based on the child support guidelines of Civil Rule 90.3(b).
The file was then forwarded to the Department of Law to file a motion for prospective

modification.

In reviewing the file, the assistant attorney general assigned to the case determined that
the interim order was based on erroneous or fraudulent information submitted by Mr. Brooker.
Therefore, instead of filing a motion to prospectively modify the support order, the assistant
attorney general filed a motion to vacate the interim order under Civil Rule 60(b). (Because this
office was unaware of the June 2001 order, the motion focused on the earlier interim order from
July 2000.) Mr. Brooker filed an opposition, pointing out a number of significant problems with

the motion, including the fact that the support amount was resolved by agreement of the parties

(both of whom were represented by counsel) in June 2001. Mr. Brooker argued that it was

inappropriate for CSED to seek relief from an order issued in an action between private parties,

each of whom was adequately represented by counsel and had full access to all income

information needed to reach an informed decision.
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Due to staffing changes in the CSED unit ai Department of Law, the case was reassigned
and reviewed again, at which time we determined, in light of the June 26, 2001 agreement

between the parties, that Mr. Brooker’s opposition was well taken. In consultation with CSED, it

was agreed that we would withdraw the motion to vacate the prior order. Although we

understood that Mr. Brooker would request attorney’s fees for having to respond to our motion,
we believed that the withdrawal of the motion, prior to additional briefing and a hearing on the
motion, would limit our liability for attorney’s fees and would reduce our own attorney’s fees in

the matter. CSED agreed with this decision.

We will be filing a motion for prospective modification within the next several weeks. In
the meantime, Mr. Brooker’s attorney filed a motion for attorney’s fees incurred in responding to
our motion. The attorney, Michael Gershel, requested an hourly rate of S15C, for total actual fees
of S2,625. Mr. Gershel asked for an award of S82S.92 under Civil Rule 82(b)(1). We opposed
that request, arguing that CSED was unaware of the critical order issued in June 2001 because
that order was never served on CSED. In addition, we argued that if fees were awarded, the
percentages of Civil Rule 82(b)(2) should apply. Under subsection (b)(2), Mr. Gershel was
entitled to only 20% of his actual fees, for a total award of only S525. Although the court granted

Mr. Brooker’s motion for attorney’s fees, it limited the award to S525 as we had argued.

2. Describe issues of State policy or law involved in this case, if they are relevant

to and resulted in substantial effort and expense for the department to bring or defend this
case. The primary issue of law in this case concerned whether there were grounds for relief
under Civil Rule 60(b) from a child support order that arguably was based on a mistake or
omission in the income information provided by the obligor. In our motion, we argued that Civil
Rule 60(b)(1) (allowing relief from mistakes) and Civil Rule 60(b)(3) (allowing relief from
fraud) applied. In response, Mr. Brooker argued that all ofthe information upon which we relied

in our 60(b) motion was available to Mrs. Brooker and her attorney during the original

proceeding and during the settlement proceedings that led to the June 2001 order. Mr. Brooker
concluded that any arguments based on that information should have been raised in the original

proceeding and settlement discussions.

3. Did the State prevail on any issues? |If so, describe. We prevailed only on the

question of which formula applies for calculating the attorney’s fee award under Civil Rule
82(b). Mr. Brooker argued that the "percentage ofrecovery” approach under Civil Rule 82(b)(1)
should apply. Under Civil Rule 82(b)(1), a prevailing party may recover as attorney’s fees a
percentage of the money judgment entered in the party’'s favor. Mr. Brooker argued that by
prevailing, he avoided additional liability of 54,605.12. He thus argued that he should receive a
percentage of this "a/oided liability,” in the amount of 5828.92, as attorney’s fees under Civil

Rule 82(b)(1).

We argued that Civil Rule 82(b)(1) only applies when there is a money judgment issued.
No money judgment was issued in this case. Therefore, Civil Rule 82(b)(2) applied. Under Civil
Rule 82(b)(2), a prevailing party is entitled to recover a percentage of the actual reasonable fees
incurred. Here, the applicable percentage was 20%, which resulted in a fee award of S525. The

court agreed with our analysis and awarded only 5525 in attorney’s fees.
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Did we challenge plaintiffs' request for costs and fees or in other ways seek to

4.
I f so, describe to what extent we were successful. Yes. Please

reduce the costs to the State?
see the answer to question 3, above.

5. W hat was the source of the State’s liability in this case? Civil Rule S2(b) was
the source of the state’s liability in this case. As explained in response to questions 1 and 3
above, Civil Rule 82 allows the recovery of a portion of a prevailing party’s attorney’s fees.

Because Mr. Brooker was the prevailing party, he was entitled to an award under Civil Rule 82.

W hat, if any, preventative action has been taken by the involved agency to

6.
We have confirmed with

prevent or reduce the potential for such liability in the future?
CSED that, absent extremely unusual circumstances, the agency does not want the Department of
Law to file motions to set aside support orders that were issued in litigation between private

parties to which CSED was not a party and in which the state has no financial interest.

is available to you, has the agency involved taken any

7. If the information
information is not protected from

corrective action as a result of this case? |If the
publication by statute, privilege, or right to privacy, indicate what the corrective action

was. No corrective action by CSED is necessary. CSED has confirmed that in cases like this, it
will pursue prospective modification only. The assistant attorneys general who represent CSED

have been or will be informed o f this position.

8. Any recommendations concerning cases of this type in the future? Absent
extremely unusual circumstances, such as cases in which there was egregious misconduct or
coercion to the detriment of an unrepresented party on the other side, we will not request relief
from achild support order issued in a private action to which CSED was not a party and in which
the State has no financial interest. Any exception to this rule would be cleared through both the
director of CSED and the supervisor of the Collections & Support Section of the Civil Division

ofthe Department of Law.

9. Any recommendations for changes in statutes, regulations or policy? Cite

any applicable statutes or regulations. No. There is no need for changes to statutes,

regulations, or policies. The only change concerns the internal practices of the Department of
Law to assure that all child support attorneys are aware of the existing position on motions for

relief from support orders.

Attorney completing form: Date:

Diane Wendlandt 11/16/2001

(907) 269-6600
Phone Number

Assistant Attorney General
Title
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

KATHLEEN A. BROOKER. a.k.a.
KATHLEEN A. BROOKER-SORGE,

Plaintiff,

°CT * 1 2001
VS.

RONALD J. BROOKER,

Defendant.
Case No. 3AN-94-4278Cl

ORDER

Ronald Brookcr’s motion for attorney’s fees is granted. Pursuant

to Civil Rule 82, Mr. Brooker is awarded $525-00
DONE this 3/ day of October, 2001, at Anchorage, Alaska.

Eric T. Sanders
Superior Court Judge

[, Karen.J. Sims, certify that ore 1QJjj\j,?,\
a copy ofthe above was mailed to each ofthe
following at their addresses ofrecord.

1
Aguero/Gershel/Still/AO's/ CSED

tJ VUI



Section 11

Judgments and Claims

Department of Law

Herold v State



Department of Law

JUDGMENTS/CLAIMS/SETTLEMENTS FOR PAYMENT
(Please Type)

**This form will be used for the purpose of standardizing the submission of claims to the

Complete and accurate information will expedite payment to the claimants, thereby

Legislature.
If any of the information

reducing the amount of interest required to be paid by the sta’c,
changes, please immediately advise the Director, Administrative Services Division, P.O. Box

110300, Juneau, AK 99811, or call (907) 465-3673.

PART ONE

1. Case Name: Wililam Leroy Herold v. State of Alaska, Department of Corrections,
Commissioner Margaret Pugh, Margot Knuth, Allen Cooper, and Mel Henry.

2. Case Number: 3AN-00-10938 CI
3. Judge/Justices: Superior Court Judge Eric T. Sanders

Date Judgment entered: No judgment; settlement agreement signed January 2, 2002

5 Did the cause of action accrue on or after August 7,1997? yes

6. Amount to be paid: $80,000

7. Interest Rate: No interest to be paid. Effective Date: No interest to be paid.

8. Requested hourly rate and total compensation of attorneys to be paid: No separate

amount for attorney's fees.

Court approved/ordered hourly rate and total compensation of attorneys to be paid: No

9.
separate amount for attorney's fees.

10. Payable to: Wi illiam Leroy Herold, M.D.
c/o Linda Anna Webb
Hagans, Aheam, McLaughlin & Webb
310 K Street, Suite 400
Anchorage, AK 99501

11.EIN: or SSN: 528-66-0167

12. Send check to: above address Departmental contact: _ X

Departmental attorney contact: Departmental Approval:
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David T. Jones

Name )eputy Attorney General

269-5100 /kKjop -

Telephone Number Date
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Department of Law
JUDGMENT/SETTLEMENT FUNDING REQUEST QUESTIONNAIRE

PART TWO
The following information needs to be provided on all judgment awards and/or
settlements made against the State.

Case Name: William Leroy Herold v. State ofAlaska, Department of Corrections, Commissioner
Margaret Pugh, Margot Knuth, Allen Cooper, and Mel Henry.

Case No.: 3AN-00-10938 ClI
1. Describe the circumstances or events resulting in this case and ultimately this
judgment/settlement against the State.

Herold claimed to have suffered discrimination and retaliation for various acts of
Dr. Herold worked for the Department of Corrections for approximately three
He claimed that the department terminated his
levels at

Dr.
whistleblowing.
months before his employment was terminated.
employment because he raised concerns about plans to reduce health-care staffing
cor.eciional facilities, contacted the Board of Medicine and the Board of Nursing about the
effects of staffing cuts on licensed health-care staff, and contacted the court-appointed Cleary

monitor about the staff reductions. The department defended by expla: ’ that it terminated

Dr. Herald's employment because he sent a questionnaire to health-care s...if members without
first obtaining the approval that the commissioner had told him was required and baselessly
accused co-workers of lying instead of assisting with the process of reorganizing the health-care
program. Dr. Herold’s expert estimated his lost wages and benefits at S1.2 million.

In the course of litigation, we prepared and filed a motion for partial summary judgment
and a motion to preclude the expert’'s testimony, but settled before the court ruled on the motions.
It is possible that the pending motions affected the plaintiffs willingness to settle the case. After

taking the plaintiffs deposition, obtaining substantial documentation from the plaintiff through

discovery, and discussing the case at length with representatives of the Department of

Corrections, we concluded that settlement would serve the best interests of the state.

Describe issues of State policy or law involved in this case, if they are relevant to and

2.
resulted in substantial effort and expense for the department to bring or defend this

case.

The case involved the difficult distinction between inappropriate, insubordinate actions

and protected communications on matters of public concern.

3. Did the State prevail on any issues? If so, describe.
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No, because the case settled before the court ruled on the state's motion for partial

summary judgment.

4. Did we challenge plaintiffs' request for costs and fees or in other ways seek to reduce
the costs to the State? |If so, describe to what extent we were successful.

Because the case settled, the plaintiff did not make arequest for costs or fees. All claims

for costs and fees were included in the settlement amount.
5. What was the source of the State’s liability in this case?

Management terminated the employment of an employee who arguably had made repons

to public bodies concerning matters of public concern.

6. What, if any, preventative action has been taken by the involved agency to prevent or
reduce the potential for such liability in the future?

The lawsuit and settlement have served an educational function for members of

management. | am unaware of any other preventative action that the agency has taken.

7. 1If the information is available to you, has the agency involved taken any corrective

action as a result of this case? If the information is not protected from publication by

statute, privilege, or right to privacy, indicate what the corrective action was.

The agency has agreed to settle Dr. Herold’s claims. 1 am unaware of any other

corrective action that the agency may have taken.

8. Any recommendations concerning cases of this type in the future?

I am not sure that Corrections could have taken any additional precautions to avoid the

suit, other than electing not to terminate Dr. Hcrold’s employment.

9. Any recommendations for changes in statutes, regulations or policy? Cite any

applicable statutes or regulations.

No; so long as we serve the policy of protecting whistleblowers, there will be difficult
guestions of motive to resolve when employers terminate the employment of employees who also

happen to have made reports on matters of public concern.

Attorney completing form: Dale:

David T. Jones January 7. 2002

Assistant Attorney General 269-5100
Title Phone Number
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