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navigable rivers and well over 1,000,000 lakes that could qualify as navigable. If,
however, the federal government continues to oppose every assertion of title to
submerged lands by the state, final determinations ofthis magnitude will never be
resolved in anyone’s favor.

It is estimated that the state’s submerged lands ownership encompasses over 60+ million
acres. Unfortunately, since Alaska entered the Union, only thirteen (13) rivers have been
determined to be navigable by the courts. While the Bureau ofLand Management is

responsible for making navigability determinations for the purpose of calculating acreage
entitlements; their determinations cannot be used to clarify title. The ultimate decision of

title navigability rests with the federal courts or Congress.

The schizophrenic approach taken by the government agencies in addressing navigability
assertions and submerged land title since statehood has resulted in millions ofacres of
clouded private land titles and a process ultimately designed to fail. Preliminary
discussions with the new federal administration have indicated that the time may be right
to pursue innovative solutions. A more proactive stance on the part ofthe state could be

the right stimulus at the right time.

The primary purposes ofthis legislation are to spotlight this dilemma facing the state, to
emphasize the importance of proceeding expeditiously with resolving navigability claims,
to provide a public forum for discussion and to entice Congress and the federal agencies
to participate in a fair and open process. Ifsuccessful, the Commission could save
virtually billions of dollars in litigation costs and significantly reduce jurisdictional and

title conflicts.
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SENATEBILL NO. 219

ESTABLISHING AJOINT FEDERAL AND STATENAVIGABLE WATERS
COMMISSION FOR ALASKA

Senate Bill No. 219 is designed to highlight a major long-term crisis facing the state and
to provide a public forum to discuss possible solutions. This legislation promotes the
establishment ofa Joint Federal and State Navigable Waters Commission for Alaska by
creating the state portion ofthe Commission. The Commission will become a reality
only if Congress provides the same authorization in federal law.

This Joint Commission is patterned after the Joint Federal-S*of Tand Use Planning
Commission for Alaska created in federal law within the Alash. Jative Claims
Settlement Act (1971). Corresponding state legislation was created in Chapter 40 early in

1972.

The purpose ofthis Commission isnot as broad as the mission given to the Land Use
Planning Commission. The Navigable Waters Commission is designed specifically to
address the major water related problem facing the state - particularly the determination
ofnavigability and the resolution oftitle to submerged lands within the state.

At statehood in 1959, Alaska - like all new states under the Submerged Lands Act -
received title to all submerged lands underlying state navigable waters and marine waters
out to three miles. Thus the issue ofnavigability is critical for the state to quiet title to its

rightful interest in those lands.

Since statehood, the federal government has been slow to concede any navigability
determinations, and therefore, Aaska has received valid title to very little submerged
land. In some cases, the federal government has utilized every possible legal tactic under
the Quiet Title Act to impede the state’s assertion of ownership. A case in point is the
quiet title action by the state of Aaska to resolve submerged lands ownership under the
Black, Kandig and Nation Rivers in northeast Aaska. These three Rivers clearly meet
the criteria established by the federal courts for determining navigability in Aaska.

Despite the fact that no one contested the state’s claim that these streams met the federal
courts criteria for determining navigability, this case took nine years and millions of state
and federal dollars to litigate, eventually resulting in the state winning two ofthe three
cases and achieving no solution on the third. Aaska contains over 22,000 potentially
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navigable rivers and well over 1,000,000 lakes that could qualify as navigable. If,
however, the federal government continues to oppose every assertion of title to
submerged lands by the state, final determinations ofthis magnitude will never be

resolved in anyone’s favor.

It is estimated that the state’s submerged lands ownership encompasses over 60+ million
acres. Unfortunately, since Alaska entered the Union, only thirteen (13) rivers have been
determined to be navigable by the courts. While the Bureau ofLand Management is
responsible for making navigability determinations for the purpose ofcalculating acreage
entitlements; their determinations cannot be used to clarify title. The ultimate decision of
title navigability rests with the federal courts or Congress.

The schizophrenic approach taken by the government agencies in addressing navigability
assertions and submerged land title since statehood has resulted in millions of acres of
clouded private land titles and a process ultimately designed to fail. Preliminary
discussions with the new federal administration have indicated that the time may be right
to pursue innovative solutions. A more proactive stance on the part ofthe state could be

the right stimulus at the right time.

The primary purposes of this legislation are to spotlight this dilemma facing the state, to
emphasize the importance ofproceeding expeditiously with resolving navigability claims,
to provide a public forum for discussion and to entice Congress and the federal agencies
to participate in a fair and open process. Ifsuccessful, the Commission could save
virtually billions of dollars in litigation costs and significantly reduce jurisdictional and

title conflicts.
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1 t - S ubom oergoed Loands

S tatehood En titlem en

Alaska became a state in 1959 and under the Equal Footing Doctrine and the Submerged Lands Act
inherited title to almost 60+ million acres of submerged lands. Unfortunately, since statehood, only
thirteen (13) rivers have been determined to be navigable by the federal courts. Considering the fact
that Alaska contains 22,000+ potentially navigable rivers and well over 1,000,000 lakes that could
qualify as navigable, it could take several life-times and billions of litigation dollars before Alaska
realizes its entitlement, ifat all. In addition, the passage oftime weakens the state’s ability to provide
the factual determinations necessary to prove in a federal court that a waterbody was navigable at the

time ofstatehood.

Alaska faces two types oflegal hurdles in establishing its entitlement to submerged lands. Its most
critical problem is how to establish, in an efficient and timely manner, that the state’s rivers and lakes
are navigable. Alaska’s second hurdle is to establish that the United States did not defeat the state’s
title to submerged lands within the federal reservations. The state’s attempts to resolve these issues are
thwarted by the extremely narrow interpretation the United States gives to the Quiet Title Act and by

the lack ofa non-judicial process to determine title.

T h e B asis of the S tate ' s C laim o f T itle to S u b m e rg ed L ands

Alaska owns the submerged lands underlying navigable waters and marine waters seaward three miles
by virtue ofthe equal footing doctrine and the Submerged Lands Act of 1953. The equal footing
doctrine dictates that new states enter the Union with all of the powers ofsovereignty and jurisdiction
that pertain to the original states. When a state enters the Union, it takes title to the lands underlying
navigable waters and between mean high and mean low tide as a matter of constitutional right, subject
only to the paramount federal power to control the waters for navigation in interstate and foreign
commerce. The Submerged Lands Act conveys lands under marine waters and also includes lands
underlying inland navigable waters to confirm their automatic passage under the equal footing

doctrine.

For purposes oftitle to submerged lands, waters are navigable when they are used or susceptible of
being used in their natural and ordinary condition as highways for commerce over which trade and
travel may be conducted. Unfortunately, only a handful ofwaterways have been adjudged navigable



since Alaska’s statehood, because ofthe unwillingness ofthe United States to settle navigability issues
outside litigation, and because ofthe jurisdictional difficulties of litigation navigability against the

United States.

Despite the equal footing doctrine and the Submerged Lands Act, the United States claims title to most
or all ofthe state’s submerged lands within the 25% of Alaska that the federal government had

reserved before statehood. This issue is governed by Utah Division ofLands v. United States, 482 U.S.
193 (1987). Commonly referred to as the “Utah Lake” case. In Utah Lake, the court held that in order
to establish that it retained title to submerged land within a reservation, the United States must

establish (1) that Congress clearly intended to include submerged lands in the withdrawal, and (2) that
Congress affirmatively intended to defeat the future state’s title to submerged lands. In Utah Lake, the
court found that the United States did not establish congress’ intent to include the lake bed in the
reservation, despite the fact that the purpose ofthe reservation was to preserve the lake for a reservoir.

N oavieatb le W aters Jurisdictional

Some federal agencies have issued regulations governing activities on navigable waters flowing
through federal lands. The extent of their authority to do so is unclear. In some instances the agency
may have Commerce Clause authority (e.g. promulgating regulations to implement environmental
laws) but the more difficult question is the scope ofan agency’s authority whose mandates are not
directly related to water, but are tied to land management, such as the National Forest Service,
National Park Service, National Fish and Wildlife Service and Bureau ofLand Management. The
Court of Appeals for the Eighth Circuit has held that some agencies may regulate non-public lands
under the Property Clause if the activities could negatively affect the purpose ofthe federal
reservation. In Alaska, the more common scenario is an agency reacting public access on navigable
waters within a reservation, such as requiring restrictive permits to conduct commercial activities on a

waterway.

N oaviigoab ility C oriteria Coan flicts

Where title to submerged lands is at stake, the dispositive issue is usually the navigability ofthe waters
that overlie them. The United States Bureau ofLand Management (BLM) makes navigability
determinations infrequently, only for lakes less than 50 acres and rivers less than three chains (198
feet) wide, and only when it is conveying the adjacent uplands. When waterways are larger than these
measurements BLM conveys the adjacent and non-submerged land without navigability
determinations. Even when BLM finds a smaller waterway non-navigable, however, it maintains that
the determination is relevant only to the amount of acreage it is conveying and does not reflect a

federal position on title.

The greatest hurdle to overcome in the State’s efforts to identify and manage navigable waters has
been the long-standing differences ofopinion between the State of Alaska and the United States
regarding the application ofthe test for determining title navigability. Navigability is a question of
fact, not a simple legal formula. Variations in waterbody use that result from different physical
characteristics and transportation methods and needs must be taken into account. There are many legal
precedents for determining navigability in other states based upon the particular facts presented in

those cases.



The physical characteristics and uses ofa waterbody used by the State for asserting navigability
“criteria”, are based upon legal principles that have been established by the federal courts. These
criteria are applied to rivers, lakes, and streams throughout the State and take into account Alaska’s
geography, economy, customary' modes ofwater-based transportation, and the particular physical

characteristics ofthe waterbody under consideration.

To resolve these navigability criteria disputes, the State has actively pursued a limited number of court
cases challenging particular findings of non-navigability by the federal government. Some of the

im portant cases are:

¢ wivana oo Inthiscase, both in the U.S. District Court and on appeal to the U.S. Court of
Appeals, the federal courts rejected the federal government’s restrictive interpretation ofthe
phrase “highway ofcommerce” in the title navigability test. The federal district court stated
that to demonstrate navigability, it is only necessary to show that the waterbody is physically
capable of “the most basic form of commercial use: the transportation of people or goods.”
Because the Gulkana River can be used for the transportation of people or goods, the Gulkana
River was found navigable. The court ofappeals found that the modem use ofthe Gulkana
River for guided hunting, fishing, and sightseeing trips is a commercial use and, since the
physical characteristics ofthe river have not significantly changed since 1959, provides
conclusive evidence that the river was susceptible of commercial use at statehood. The court
also found that modem inflatable rafts can be used to establish navigability. In 1990, the U.S.
Supreme Court denied the request to review and overturn the decision and, thus, the Gulkana
River precedent is now binding on all future navigability determinations in Alaska.

conen sae v e Inthis administrative appeal, the State and Doyon Limited
successfully established that the use or susceptibility ofuse ofa river or stre'm by an 18-24
foot wooden riverboat capable ofcarrying at least 1,000 pounds ofgear or supplies is sufficient
to establish navigability. Based upon the use ofthese types ofboats for the transportation of
goods and supplies by trappers, as well as extensive historic and contemporary canoe use, the
agency Board found the Kandik and Nation rivers navigable.

A e b n ek R iver. W oeavia .. In this federal
district court case, the Alagnak River, Nonvianuk River, Kukaklek Lake and Nonvianuk Lake
were all found navigable. Their primary transportation use is for commercially guided hunting,
fishing, and sightseeing and for government research and management. They also serve as a
means ofaccess for local residents to their homes and to the surrounding areas for subsistence
hunting and fishing.

u ok oa Id e k L oa ke and N o0 vian u koL

D ifficu lties Q uieting T itle to S ubm erged Lands

The State must file a Quiet Title Action in federal court to definitively resolve a dispute with the
federal government regarding ownership ofa navigable water body. The federal government has made
it very difficult to quiet title. The Quiet Title Act provides that the United States may be named as a
party defendant in a civil action “to adjudicate a disputed title to real property in which the United
States claims an interes* ” 28 U.S. C. § 2409a(a). The United States has adopted a very narrow view



ofthe term “claims and interest,” asserting that the federal court has no jurisdiction to hear quiet title
actions against it unless the federal government actively and expressly asserts an interest in the lands.
In the context ofthe submerged lands, tliis will occur only in rare circumstances.

While the Ninth Circuit Court of Appeals has decided that a federal non-navigability decision is a
sufficient federal claim ofinterest to give the courtjurisdiction under the Quiet Title Act, for these few
waterways the State still may be unable to get ajudgment, for the following reason. The State receives
notice ofa non-navigability determination when BLM issues a conveyance decision. Both because the
State must give 180 days notice under the Quiet Title Act before filing a complaint, and because a
preliminary injunction to prevent the conveyance is unavailable under the Quiet Title Act, the United
States will likely convey the lands to a third party before the State can do anything to prevent it, and
the State could arguably lose its cause of action against the United States.

Therefore, the State rarely has a viable cause ofaction to quiet title to submerged lands. The United
States is in virtually the same position it was before the Quiet Title Act was passed: it controls when
and how a court resolves title disputes. The exception to this general rule will be title disputes based
on the issue ofwhether the United States defeated the State’s right to submerged lands before
statehood, where the United States has expressly taken a position.

The final legal determination of whether a water body is navigable is a complex process requiring
factual determinations that a waterway had been effectively used for commerce prior to statehood. In
the States’ litigation to quiet title to the Black, Kandik, and Nation Rivers in northeast Alaska, a panel

for the Ninth Circuit Court of Appeals noted in January, 2000:

“There is also a serious policy concern in favor of allowing resolution of disputes based on the
United States’ inchoate claim to everything in Alaska but what it has disclaimed. Eventually,

all the witnesses will be dead, reducing the reliability of litigation. Someone who used one of
these rivers in 1959 at age 20 is now 60. The population in the area was so sparse at all
relevant times - probably no more than a couple ofhundred people who might have used the
three rivers during the relevant time, most too young to have relevant knowledge or too old to
have survived the forty years since statehood - that a few deaths by old age can remove most or
all the knowledgeable witnesses. Also, a state entitled as of 1959 to all the incidents of
ownersliip in its rivers, yet still deprived of clear title forty years later, is effectively deprived of
what it is entitled to under the equal footing doctrine.”

In addition, the process has become incomprehensibly complicated and expensive. A case in point is
the quiet title action by the State to resolve submerged lands ownership under the Black, Kandik and
Nation rivers in northeast Alaska. These three rivers clearly meet the criteria established by the federal
courts for determining navigability in Alaska. Despite the fact that no one contested the State’s claim
that these three rivers met the federal courts criteria for determining navigability, this case took nine
years and upwards ofa million of state and federal dollars to litigate, eventually resulting in the State
winning two ofthe three cases and achieving no solution on the third.



Solutions Through Federal Legislation

A e anges iy the Quiet Tiue The precise issue in dispute between the state and the United
States is what should require the United States to “claim an interest” so as to triggerjurisdiction
under the Quiet Title Act. A provision inthe Quiet Title Act that defines this phrase broadly
enough to permit the state to quiet title to its submerged lands would resolve the issue. This
would require a definition that makes the existei ~e ofa legal cloud on title sufficient to
constitute a federal claim ofinterest, so that the United States’ refusal to take a position as to
navigability for title purposes ofwaters on federal lands would give the state a cause of action

in federal court.

A oot

T In 1971, Congress and the State of
Alaska respectively created a Joint Federal/State Land Use Planning Commission for Alaska to
assist in the massive land-use planning process following passage ofthe Alaska Native Claims
Settlement Act. State legislation (SB 219 and HB 266) have been introduced by Senate
President Halford in the Senate and House Speaker Brian Porter in the House to create a similar
State/Federal Commission for the puipose of expediting navigability determinations and
providing recommendations for ways to improve the process of making water use and
navigability decisions in Alaska. Specific recommendations ofthe Commission concerning
navigability or non-navigability are required to be ratified by Congress and the State

Legislature.

Com m i

o f N awvigadb ility € om plexities & A dditional Inform ation

Exam ples

Appendix A isacopy ofthe State of Alaska’s August 27, 1992 notice to Secretary of the Interior,
Manuel Lujan, Jr. ofits intent to quiet title to submerged lands described under 194 specific water-
bodies in Alaska. Similarly, Appendix B contains a copy ofthe official notice to Secretary ofthe
Interior Bruce Babbitt of the State’s intent to quiet title to submerged lands described under an

additional 9 water-bodies.

Most ofthe water-bodies listed in Appendix A and Appendix B have been recognized by the Bureau of
Land Management as being navigable for land conveyance purposes but have maintained that this
assertion is not for title purposes. Clearly, some reliefby the Courts or Congress is necessary ifthe

state is ever to receive its statehood entitlement.

Appendix C contains a copy of Senate Bill No. 219 introduced by Senate President Rick Halford on
May 2, 2001. House Bill No. 266 introduced by House Speaker Brian Porter is identical.
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WALTER J. HICKEL GOVERNOR

PLEASE REPLY TO:

y 103) WEST4THAVENUE SUITE 200
DEPARTMENT OF LAW
FAX: (907)7700697

OFFICE OF THE ATTORNEY GENERAL O 03 CUSHMAN ST, SUITE *00

FAIRBANKS. ALASKA 9970 1-4679
PHONE: (907)4SI-1t1]
FAX. (907) 4S1-28*i

A 27 1 2 O P 0. BOX 110300 mSTATE CAPITOL
u g ust ! 99 JUNEAU, ALASKA 99811-0300

PHONE: (907) A6S0600
FAX: (907) 4&J-S39S

Manuel Lujan, Jr., Secretary
Department of the Interior
1849 C Street NW

W ashington, D.C. 20240

Dear Mr. Lujan:

The State cf Alaska intends to file real property quiet title
actions as to the submerged lands described on the list attached as
appendix A, and is providing you this notice pursuant to 28 U.S.C.
S2409a(m). Title to these lands passed to Alaska at statehood
based on the equal footing doctrine, the Submerged Land Act of May
22, 1953, P-L. "3-31, 67 Stat. 29, 43 U.S.C. SS1301 et sfg,, and
the Alaska Statehood Act of July 7, 1958, P.L. 85-508, 72 Stat.
339, 48 U.S.C. note preceding 521.

Sincerely,

CHARLES E. COLE
ATTORNEY GENERAL

faanne M. Grace

ssistant Attorney General
JM G /sh

Attachment
ccC: . T. Tangen, Regional Solicitor, Department of Interior
duard F. Spang, State Director, Bureau of Land Management
Niles Cesar, Area Director, Bureau of Indian A ffairs

W alter Stieglitz, Regional Director, Fish and W ildlife Service

J

E
a

John Morehead, Regional Director, National Park Service

(LGshC
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Appendix Ato letter of August 27, 1992.

Colville Region

Mouth of Colville River to Nuka River
Mouth of Kuna River to Chefamak

Northwest Region

Mouth of Agiapuk River to American River
Mouth of American River to Budd Creek
Mouth of Bucklard River to West Fork
Mouth of Fish River to Qmilak Creek

Mouth of Niukluk River to Council

Mouth of Kobuk River to lower Kobuk Canyon
Mouth of Koyuk River to Dime Landing

Mouth of Kuzitrin River to Naxapaga River
Mouth of Naxapaga River to Turner Creek
Mouth of Noatak River to Aniuk River

Mouth of Selavik River to Kugarak River
Shaktcolik River

Throat River

Ungalik'-River

Mouth of Unalakleet River to Termile Creek

Kovukuk River Reoicn

Mouth of Hogatza River to Hog landing
Mouth of Koyuknk River to Betties
Mouth of Middle Fork to Wiseman

Qpper Yukon Region

Mouth of Bearpaw River to Diamond

Mouth of Beaver Creek to Victoria Creek

Birch Creek

Mouth of Black River to Boundary

Mouth of Chandalar River to North and West Forks
Mouth of Charley River to Bear Creek.

Mouth of Chatanika River to Steese Highway Bridge
Christian River

Mouth of Coleen River to Lake Creek; (59 miles)
Mouth of Croaked Creek to Bridge

Grass River

Mouth of Hess Creek to North and SouthForks
Mouth of Hodzana River to Pitka Fork(79 miles)
Jim lake

Mouth of Kandik River to Boundary

Mouth of Nation River to Boundary
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Mouth of Porcupine River to Boundary

Ray River

Mouth of Seventymile River to Barney Creek
Mouth of Sheenjek River to Thluickchrjjik Creek
Mouth of Tatonduk River to Eoundary

40 Mile Area

forty Mile River
Mouth of Hearth Fork Forty Mile River to Kink
Mojth of South Fork Forty Mile River to Mosquito Fork

South Central Region

Mouth of Qnilitna River to Tokositna River
Mouth of Kasilok'River to Tustmnena Lake f
Mouth of Kenai River to Kenai Lake

Kenai Lake

Knik River

Lake Louise and outlet

Lake Tustunmena

Mouth of Skwentna River to Portage Creek
Susitna Lake

Mouth of Susitna River to Lilian River

Mouth of Talkeetna River to Chunilna Creek
Mouth of-Tokositna River to Hcsne Lake Outlet
Tyone Lake

Mouth of Tycne River to Tyorya Lake

Mouth of Yentna River to confluence of its East and West Forks
Johnson River

Red River

Tanana Region

Mouth of Ciena River to North Fork

Mouth of Chisana River to Seattle Creek
Mouth of Goodpasture River to Central Creek
Harding Lake

Healy Lake and outlet

Johnson River

Mouth of Karrtishna River to Lake Minchumina
Lake George and outlet

Lake Mansfield and outlet

Mouth of Habesna River to Nabesna Mine
Mouth of Nenana River to Healy River

Mouth of Salcha River to Paldo Creek

Mouth of Tanana Liver to Nabesna and C.iisana Rivers
Mouth of Teklani). River to near Came Lake
Mouth of Tertlin River to Tetiin Lake

Mcuth of Tolovana River to West Fork

Mouth of Wood River to Fish Creek
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Kiddle Yukon River

Mcxrth of Inncko River to Cripple Creek

Mouth of Iditaxtd River to Iditarcd

Khotol River

l[ittle Melozitna River

Melozitna River

Mouth of Ncwitna River and Sulstna Rivers to Tamarack Creek
Tozitna River

|_au&r Yukon Reciian

Anvik River
Borasila River
Kotlik River
Nulato River
Pastolik River

Kuskokvim River Region

Mouth of Aniak River to Salmon River

Mcxrth of Big River to Otter Creek

Mouth of Chukcwan River to Genuk River

Crooked Creek

Mouth. of Ehst Fork Kuskokuim River to Slow Fork and Tonzona River
Mcxrth of Gemuk River to Beaver Creek

Mouth of George River to Julian Creek

Mouth of Holitna River to Chukcwan River

Haholitna River

Mouth of Johnson River Iran Mui Creek Portage to Crooked Creek
Mouth of Johnson River to Nunapitchuk and Atraautluak
Kisaralik River L"

Mcxrth of Kuguklik River to Kipnuk

Kulik lake *

Mouth of Kuskokwin River to North Fork

Little Tonzona River

Mouth of Middle Fork and Big River to Salmon River
Mouth of Middle Fork Kuskokvim River to Pitka Fork
Mouth of Nixon Fork to its West Fork

Mouth of North Fork Kuskckvim to Lake Mi'uhunlna Portage
Mouth of Scxrth Fork Kuskokwim River to Talina River
Mouth of Staney River to Lime Village

Mouth of Swift Fork to Highpcwer Creek

Mouth of Thkotna River to Fourth of July Creek

Mouth of TaLbiksok River to Yukon-KUsko¥<wim Portage
Mouth of TUluksak River to Upper Land

W hitefish Lake and outlet

Bristol Bay Region

Alec River C'Vi'yw’tu.
Aniakchak River K
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Black Lake cKivm

Mouth of Qugnik River to Black Lake cU,<yvw V.

Qukuminuk Lake

Chilikadrotna River

Chulitna River

Clark River

Mcxrth of Copper River to Falls

Dago creek -

Dog Salmon River

Bek River

Bgegik River and Becharof Lake ticv”e.is.
Gibraltar Lake and outlet

Mouth of Goodnevs River to Watlamuse Creek
Mouth of Igushik River to Amanka Lake
[lliajnna Lake

Mouth of Il Lianna River to Forks

Mouth of Kanektok River to Kagati Lake
Kakhonak Lake

Mouth of King Salmon River to olds Creeki/«a>&vjk-
Mouth of Kvichak River to Illiamna Lake *
Lake Alekragik

Lake Chavekuktuli

Lake Clark

Lake Beverly

Lake KU.lik m\.

Lake Nerka

Lower Pike Lake and outlet uaa-tWVo

Kakwak River u

Koktnli River

Muklung River

Mouth of Mulchatna River to Suirrait creek
Mouth of Naknek River to Kaknek Lake
Negukthlik River

Newhalen River

Nishlik Lake

Mouth of Nushagak River to New Stuyahok
Mouth of Nuyakuk River to Nuyakuk Lake
Ongoke River

Osviak River

Quigmy River

Pile River

Ruth Lake and outlet vgrx"tuU-

Mouth of Smelt Creek to Smelt Lake K)o-k-"c.ic_
Mouth of Snake River to Nunavaugaluk Lake
Stuyahok River

Tazrtina River

Mouth of Togiak River to Togiak Lake

Tur.ulk River

Ualik Lake

Moutr( of Dgashik River to Lower and Upper Ugashik Lakes
pnuk Lake J

Weary River



Mouth of Wood River to Lake Aleknagik
Copper River Region

Mouth of Bering River to near Bering Lake
Mouth of Qutna River to Tana River
Mouth of Copper River to Batzulnetas (above Slana)
Crossvind Take

Mouth of Eyak River and Eyak Lake

Mouth of KLutina River to KLutina Lake
Lowe River

Miles Lake and outlet

Nelchina River

- Tasnuna River

- Mouth of Tazlina River to Tazlina take

Southeast Region

Chilkat River
Chilkocnr River
Stikine River

Kodiak Island and gielHaof Straight Region

Afcgnak Lake

Mouth of Afognak River to the ren\ains of the Bridge
Akalujra and Red Lakes

Mcuth of Aniakchak River to Albert Jctmson Creek
Karluk lake

Mcxrth of Karluk River to Karluk Lake

Statewide Region

Yukon River
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Si PLEASE REPLY TO-
1031 WESTATH AVENUE SUITE200

DEPARTMENT OF LAW | RO A

(907)276-3697

CFHCECF THEATTORNEY GENERAL  / © 100 CUSHMAN ST SUITE 400

FAIRBANKS. ALASKA 99701-4679

PHONE 907 451.2816

FAX.— (3070451-284
December 17, 1996 a P.o eox 110300-DIMOND COURTHOI

JUNEAU. ALASKA 99811-0300

PHONE (907)465-3600

FAX (907)465-6735

CERTITIEP MAIL - RETURN RECEIPT REQUESTED

Bruce Babhbitt

Department of the Interior
1849 C Street NW

W ashington, D.C. 20240

Dear Mr. Babbitt:

The State of Alaska intends to file real property quiet title
actions as to the submerged lands described on the Ilist attached as
appendix A, and is providing you this notice pursuant to 28 U.S.C.
S 2409a(m). Title to these lards passed to Alaska at statehood

based on the equal footing doctrine, the Submerged! Land Act of May
22, 1953, P.L. 83-31, 67 Stat. 29, 43 U.S.C. 53 1301 et seq., and
the Alaska Statehood Act of July 7, 1958, P.L. 85-508, 72 Stat.
339, 48.U.S.C. note preceding 521. ]

Sincerely,

BRUCE M. BOTELHO
ATTORNEY GENERAL

oanne M. Grace I
As/Sistant Attorney General

Attachment

CC. Laurie Adams, Regional Solicitor, Department of Interior
Tom Allen, State Director, Bureau of Land Management
Niles Cesar, Area Director, Bureau of Indian IA ffairs
David B. Allen, Regional Director, Fish and W ildlife Service
Robert Barbee, Regional Director, National Park Service



APPEHXDIX A

Copper River Region
Copper River

Northern Region
Kuk River

Meade River
Kukpowruk River

Bristol Bay Region
Arolik River
Kanektok River
Kisaralik River
Goodnews River
Togiak River
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SENATE BILL NO. 219
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY SENATOR HALFORD
Introduced: 5/2/01
Referred: Resources, Finance

ABILL
FOR AN ACT ENTITLED
"An Act establishing and relating to the Joint Federal and State Navigable Waters

Commission for Alasl a; and providing for an effective date."
BEIT ENACTED BY THE LEGISLATURE OF THE STATEOF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section
to read:

STATE POLICY. The legislature determines that the efficient and orderly
development of the state will be better achieved if the state and the federal governments join
together in a carefully coordinated approach to land and water use planning and management.
The legislature recognizes that, although the state is the primary trustee of public trust
resources, it is in the best interest of the citizens if the state and federal governments, as
designated stewards of these resources, cooperate to the maximum extent possible in
determining their uses. The state is particularly blessed with abundant water resources that
are invaluable in numerous ways to state residents and all citizens of the United States.

Because of the massive numbers of navigable waterways and bodies of water in the state, the

SB0219A -1- SB 219
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task of resolving submerged land ownership and navigable water determinations has been
painfully slow, counter-productive from an orderly resource management standpoint, and
costly as the state, private landowners, and the federal government attempt to initiate long-
range planning processes. For this reason, it is determined by the legislature that the State of

Alaska and the United States should cooperate in establishing ajoint commission to proceed

efficiently and effectively to
(1) expedite the process of quieting legitimate title to the state's submerged

lands;
(2) determine, to the extent possible, which bodies of water are navigable or

non-navigable; and
(3) provide recommendations to the state and the federal governments
concerning ways to improve the process of making water use and navigability decisions and
ways to quiet title to the state's submerged lands fairly and expeditiously.
* Sec. 2. The uncodified law of the State of Alaska is amended by adding a new section to
read:

JOINT FEDERAL AND STATE NAVIGABLE WATERS COMMISSION FOR
ALASKA, (a) A Joint Federal and State Navigable Waters Commission for Alaska is
established as authorized by federal law.

(b) The governor or the governor's designee and the member appointed by the
President of the United States shall serve as co-chairs of the commission. The initial meeting
of the commission shall be called by the co-chairs.

(c) Three state and three federal members of the commission constitute a quorum. All
decisions of the commission shall require concurrence by at least three state and three federal
members of the commission.

(d) A vacancy in the membership of the commission does not affect its powers. The
vacancy shall be filled in the same manner in which the original appointment was made.

(e) Subject to procedures adopted by the commission, the co-chairs, in accordance
with applicable state and federal laws, may

(1) appoint and fix the compensation of the commission staff and personnel as

they consider necessary; and

(2) procure temporary and intermittent services.

SB 219 . -2- SB0219A
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* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to
read:
STATE MEMBERSHIP OF THE COMMISSION, (a) The state membership on the
Joint Federal and State Navigable Waters Commission for Alaska is composed of the
governor or the governor's designee, two members appointed by the governor, one member
appointed by the president of the senate, and one member appointed by the speaker of the
house, all of whom serve at the pleasure of the appointing authority.
(b) At least one member appointed by the governor shall be an Alaska Native.
* See. 4. The uncodified law of the State of Alaska is amended by adding a new section to
read:
COMPENSATION AND PER DIEM, (a) A state member of the Joint Federal and
State Navigable Waters Commission for Alaska who is a state officer or employee serves
without compensation in addition to that received for regular employment. Other state
members of the commission receive compensation as authorized for the Board of Fisheries
under AS 16.05.290.
(b) State members of the commission are entitled to per diem and travel expenses
authorized by law for boards and commissions under AS 39.20.1 SO.

* Sec. 5. The uncodified law of the State of Alaska is amended by adding a new section to

read:
DUTIES OF THE COMMISSION. The Joint Federal and State Navigable Waters

Commission for Alaska .hall
(1) establish a process for researching navigability determinations that affect

land title;

(2) develop procedures for involving private landowners and the general
public in the navigability determination process of the commission;

(3) undertake a process of navigable waters identification under criteria
established in law;

(4) make recommendations to improve coordination and consultation between
the state and federal governments in making water use and navigability decisions and

decisions concerning title to submerged lands.
* Sec. 6. The uncodified law of the State of Alaska is amended by adding a new section to

SB0219A -3- SB 219
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read:
HEARINGS. The Joint Federal and State Navigable Waters Commission for Alaska

or, on the authorization of the commission, any subcommittee or member of the commission
may, for the purposes of carrying out its duties, hold hearings, take testimony, receive
evidence, print or otherwise reproduce and distribute all or part of commission proceedings
and reports, and sit and act at those times and places as the commission, subcommittee, or

members consider desirable.
* Sec. 7. The uncodified law of the State of Alaska is amended by adding a new section to

read:

INFORMATION FOR THE COMMISSION. Each agency, department, board, or
commission of the state government is authorized to furnish to the Joint Federal and State
Navigable Waters Commission for Alaska, upon request of a co-chair information the

commission considers necessary to carry out its functions under this Act.
* See. 8. The uncodified law of the State of Alaska is amended by adding a new section to

read:

RATIFICATION OF COMMISSION RECOMMENDATIONS. Recommendations
from the commission concerning the designation of specific waters in the state as being either
navigable or non-navigable are subject to ratification by both federal and state law.

* See. 9. The uncodified law of the State of Alaska is amended by adding a new section to
read:

REPORTS, (a) On or before January 31 of each year, the Joint Federal and State
Navigable Waters Commission for Alaska shall submit to the President of the United States,
the United States Congress, the governor, and the state legislature a written report describing

its activities during the preceding year.
(b) The commission shall submit its final comprehensive report at least 10 days

before the date the commission is terminated.
* Sec. 10. The uncodified law of the State of Alaska is amended by adding a new section to

read:
TERMINATION OF THE COMMISSION. The Joint Federal and State Navigable
Waters Commission for Alaska is terminated two years after the effective date of this Act.

*See. 11. The uncodified law of the State of Alaska is amended by adding a new section to

SB 219 _ -4- SB0219A
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read:
REVISOR'S NOTIFICATION.

statutes of the effective date specified in sec. 12 of this Act.
This Act takes effect on the date that formation of a Joint Federal and State

The Attorney General shall notify the revisor of

* Sec. 12.
Navigable Waters Commission for Alaska is authorized by federal law.

SB0219A -b- SB 219
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State of Alaska brought action against United States to quiet title to three riverbeds. The United
States District Court for the District of Alaska, James K. Singleton, Chief District Judge, entered
judgment on the pleadings quieting title in State based on navigability at statehood. United
States appealed. The Court of Appeals, Kleinfeld, Circuit Judge, held that: (1) District Court had
jurisdiction over State's claims with respect to Kandik and Nation riverbeds, inasmuch as United
States claimed interest in them, and (2) District Court lacked jurisdiction over State's claims with
respect to Black riverbed, inasmuch as United States did not claim interest in it.

Affirmed in part; reversed and remanded in part.

[t] F E D E R A L C O U R T S k178

170Bk776
A dismissal on the pleadings is reviewed de novo.

[2] N A V I G A B L E W A T E R § Kk 36 (7))

270k36(7)

United States "claimed an interest" in Kandik and Nation riverbeds within meaning of Quiet
Title Act, and district court thus had jurisdiction over State of Alaska's action to quiet title to
riverbeds, where Bureau of Land Management (BLM) had taken position before Alaska Native
Claims Appeal Board that Kandik and Nation Rivers were not navigable at statehood and thus
belonged to United States, United States refused in present action to file disclaimer because it
wanted to retain power to assert future claim, and United States pleaded that it did not consider
itselfbound by its sometime position that rivers were navigable. 28 U.S.C.A. § 2409a(a).

See publication Words and Phrases for otherjudicial constructions and definitions.



[3 UN\TE6)I>STATESk'25[6)

The Quiet Title Act must be construed strictly because it waives sovereign immunity. 28
U.S.C.A. §2409a.

[4] Q@ U TE T I N 6 TOLT LE ke o1

318kl 8.1
In enacting the Quiet Title Act, Congress had the purpose of furnishing a means by which state

governments could remove clouds on their title created by federal assertions of claims. 28
U.S.C.A. § 2409a.

Once the United States has formally asserted a claim to an interestin land, a state government is
entitled to treat the land as "real property in which the United States claims an interest" subject
to Quiet Title Act, regardless of whether the United States has ceased actively to assert its claim.

28 U.S.C.A. § 2409a(a).

(6 J F E D E R A L C 0 U R T § k624

170Bk624
Court of Appeals would not consider for first time on appeal issue whether district court should

have permitted United States to amend its answer in quiet title action to respond to State of
Alaska's averment that rivers were navigable at statehood, and that State thus had title to
riverbeds, inasmuch as review was not necessary to prevent miscarriage ofjustice or to preserve
integrity ofjudicial process; United States had taken positions on both sides of the proposition
and had obdurately refused to answer averment ofnavigability. 28 U.S.C.A. § 2409a.

(7] F E D E R A L C 0O U R T 8§ k& 24

170BKk624
Where a party does not ask the district court for leave to amend a complaint, a request on appeal

to remand with instructions to permit amendment comes too late.

18) N A V IG A B L E W A T E R S k36 (1

270k36(7)
United States did not "claim an interest” in Black riverbed within meaning of Quiet Title Act,

and district court thus lacked jurisdiction over State of Alaska's uction to quiet title to riveibed,
even though United States had expressly reserved right to assert that Black River was not
navigable at statehood and that United States thus had title to it, where United States had never
expressly asserted claim to riverbed; reservation of rights was not to revert to position
previously held but to adopt position never previously taken. 28 U.S.C.A. §2409a(a).

See publication Words and Phrases for otherjudicial constructions and definitions.

19) U N 1T E D $ T A T E S kI 25 (22)

393k12f>(22)
A colorable claim that land is Indian trust or restricted land defeats Quiet Title Actjurisdiction,

2



buta claim thatis not even colorable does not. 28 U.S.C.A. §2409a(a).

(10 NAVIGABLE WATERS k36(7)

270k36(7)
Judgment quieting title in navigable rivers in State of Alaska would not be amended to exclude

Indian lands from its scope pursuant to Quiet Title Act's prohibition against suits to quiet title
with respect to Indian lands, inasmuch as riverbeds of Alaska navigable rivers could not contain
Indian lands; such lands were held in trust for Alaska by United States prior to statehood and
passed to Alaska on statehood, Alaska Native Allotment Act did not reserve title to submerged
lands for future allotment awards, and lands granted as Native allotments excluded lands under

navigable waters. 28 U.S.C.A. § 2409a.

*1156 Jeffrey C. Dobbins, Department of Justice, Washington, DC, for the
defendants-appellants.

Joanne Grace, Assistant Attorney General, Anchorage, Alaska, for the plaintiff-appellee.

Appeal from the United States District Court for the District of Alaska James K. Singleton,
ChiefDistrict Judge, Presiding

Before: REAVLBY, [FN1] BOOCHEVER and KLEENFELD, Circuit Judges.

FN1. The Honorable Thomas M. Reavley, Senior United States Circuit Judge for the 5th
Circuit, visiting judge.

KLEINFELD, Circuit Judge:

This case involves a dispute between a state government and the federal government over title
to the beds ofthree rivers. The issues arise under the Quiet Title Act.

FACTS
Judgment was on the pleadings, under Federal Rule of Civil Procedure 12(c), so we take the
facts as pleaded.

Three remote Alaskan rivers are at issue, the Kandik, Nation and Black. They are about 200
miles east and a little north of Fairbanks, Alaska, near the bcder with the Yukon Territory.
Alaska was admitted to the Union as a state on January 3, 1959. Navigability as of that date
determines which government owns the riverbed. If the river was navigable at statehood, then
the state owns the bed; if not, the federal government owns it It is undisputed that when the
Union was created, each of the thirteen original states retained title to the lands covered by
navigable waters, and that under the "equal footing doctrine™ each new state succeeds upon
statehood to the federal interest in these lands. The Submerged Lands Act gave Alaska title to

the beds of navigable rivers on January 3, 1959. [FN2]
FN2. 43 U.S.C. 8§ 1301-1315; State of Alaska v. Ahtna, Inc., 891 F.2d 1401 (9th
3



Cir. 1989).

The State of Alaska pleads that the three rivers were navigable at statehood. The United States
does not deny the fact. That would be the end of the case, but for the intricacies of the Quiet
Title Act. [FN3] Under that statute, as is explained in more detail below, the federal government
takes the position that its sovereign immunity *1157 shields it from the state government's
claims until the federal government itself makes a claim. Because Alaska is very large, much of
it is wilderness, and there are innumerable waters, the federal government has not had time yet
to determine what claims it wishes to make. Therefore, the state government must wait until the
federal government makes a claim, if it ever does, before settling whether it has title.

FN3.28 U.S.C. § 2409a.

The Kandik and Nation Rivers

Alaska pleads that the United States has asserted claims to two of the three rivers. The context
was a dispute with a native corporation after the Alaska Native Claims Settlement Act was
passed. That act provided that Alaska Native regional groupings and villages were to establish
corporations, which would receive about $1 billion in cash and forty million acres in land. [FN4]
Their land selections were limited to those lands not already owned by someone else, such as the

State of Alaska.
FN4.43 US.C. § 1601 etseq.

When Doyon, Ltd., a regional corporation in Interior Alaska, made its land selections, the
Bureau of Land Management ("BLM") made a decision that the Kandik and Nation Rivers were
nonnavigable at statehood. Doyon did not claim the rivers. What it claimed was that the rivers
were navigable at statehood, so the state owned them. Doyon's interest was in claiming
navigability, so that it could get more land outside the riverbeds, and not have the riverbeds
charged against its acreage entitlement. But the Bureau of Land Management claimed that the
rivers were nonnavigable at statehood, so that Doyon would be stuck with them and its dry land

acreage entitlement reduced accordingly.

Doyon appealed the BLM decision. The administrative law judge took extensive evidence and
decided in favor of Doyon. He found that the rivers were navigable at statehood, so the state
owned them, they were unavailable for selection by Doyon, and they could not count against

Doyon's entitlement.

The area has temperatures varying from 70 below Fahrenheit to 90 above. Much of the time all
water is frozen, but when it rains, permafrost prevents water from soaking into the soil. The
streams vary a great deal, sometimes braided and nearly dry, sometimes flooding, sometimes
blocked by log-jams, sometimes open and four or five feet deep. Few if any people lived in the
area in the J950's, but people did live there by hunting, fishing, trapping and trading in the
1930's, 1940's, and 1960's. The Kandik was used by a man who had a supply contact with the
International Boundary Commission in 1910-1912 to pole and line two tons of supplies upstream

4



to the Yukon border by scow. It took a month to get the supplies upstream, but only six hours to
get down, because a cloudburst immediately before the return trip made the river high and swift.
The ALJ concluded that it was likely that supplies were similarly brought up the Nation River to

Hard Luck Creek.

Fur prices stimulated the heaviest trapping in the area in the 1920's, 1930's, and 1940's. During
that period stemwheelers would deliver supplies at the mouths of the Nation and Kandik, and the
trappers would haul them upstream by boat or canoe :n tve summer, or dogsled in the winter.
There were two known trappers on the Kandik in the 1920's and 1930's, and both poled boats up
the stream. A trapping family used a boat with an inboard motor to get supplies up the Nation.
Several other trappers used boats and canoes to get supplies up the Nation and furs down ( to be
taken to Eagle for sale to middlemen) in the 1930's.

The AU found that after statehood, the Kandik and Nation became popular recreational
streams. This popularity was measured by Alaska standards, with at least two parties on the
Kandik in 1978, when the evidence was taken, and three parties in one day on the Nation.

*1158 The ALJ made a finding of fact that both rivers, the Kandik and Nation, were "navigable
all the way from the Yukon River to the Canadian border.” He expressly determined that the test
was navigability for purposes of title in the State of Alaska; navigability in each river's natural
condition at the time Alaska obtained statehood. Because there were (and are) no roads in the
area, people bringing supplies upstream or furs and game downstream could hardly put their
canoes on car-tops and drive them from one good channel to another; they had to get them from
the mouth to their cabins, and the cabins to the mouth, dealing with shallows by such means as
poling and lining. Although a decline in fur prices had caused all activity on the rivers to cease
as of the time of statehood, their use before and after showed that they remained navigable. That
the rivers were frozen for seven months of the year did not defeat navigability, because the rivers
were the only means of ground transport (as opposed to bush planes) between breakup and

freezeup.

The BLM, having lost on its claim of nonnavigability before the AU, filed exceptions,
maintaining its position of nonnavigability which would cause the riverbeds to he charged
against Doyon's entitlement. The Alaska Native Claims Appeal Board adopted the AU's
findings, conclusions and recommended decision. [FN5] The BLM took exception on the basis
that use by a few trappers was not enough to establish historical navigability. The Appeal Board
held that because there were no settlements on either river at any time, that a few trappers used
the rivers showed the existence rath *the nonexistence ofnavigability. During the twenty years
before fur prices dropped, 21 trappers used the Kandik, and 7 used the Nation, by the canoes,
motor boats and pole boats that were regularly used to transport freight in that region, which in
the Alaska wilderness was enough to establish historical navigability.

FN5. 86 Interior Dec. 692 (1979).

The Black River



As explained above, Doyon won its case establishing that the Kandik and Nation Rivers were
navigable at statehood, so the rivers belonged to the State of Alaska and could not be counted
against Doyon's acreage. The Bureau of Land Management had fought the case, claiming that
the Kandik and Nation were nonnavigable at statehood, so belonged to the United States (and
after its land selection, Doyon). After Doyon won the Kandik and Nation Rivers case, the BLM
had its histoiian prepare a study ofthe Black River. Itis another obscure river in the exceedingly

lightly populated eastern part of Interior Alaska.

The Black flows about 300 miles toward the northwest, from some mountains north of the
Yukon, past an abandoned Indian village called Salmon Village, through the Yukon Flats near
the presently occupied village ¢" Chalkytsik, and into the Porcupine River about 25 miles
upstream from where the Porcupine flows into the Yukon. Before the Alaska Purchase in 1867,
the Hudson's Bay Company maintained an important post at Fort Yukon just below the
confluence of the Porcupine and Yukon Rivers, and mapped the Black River, so probably was
buying furs from trappers up the Black. The economy probably declined after the United States
purchased Alaska, because the War Department compelled the Hudson's Bay Company to move
its trading post up the Porcupine River to Rampart House, on the other side of the Yukon

Territory border.

During the first half of the century, local Athabascans, the Tranjik Kutchin, traveled upriver in
the fall in canoes for winter hunting in the headwaters, and came downriver in the spring for
fishing. White trappers and prospectors explored the area beginning in the first decade of the
twentieth century, and operated several trading posts from time to time along the river. Trading
posts sold some supplies to *1159 the local Athabascans in exchange for furs they trapped.

After a school was built at Chalkytsik (formerly the summer fish camp known as Fishhook
Village), the local Indians began settling there year round. By 1945, Chalkytsik had about 80
people, and by 1970, the population had risen to about 95 people, with 26 houses, two stores,
and two churches. Pilots started flying bush planes in around 1940, and by 1970 bush planes
were the usual means for trappers to bring in supplies and bring out their furs. Trapping was the
main industry, but a considerable portion of village income was earned by firefighting. In the
summer, when trapping and hunting are no good, the villagers made regular boat trips down the
Black River and the Porcupine to Fort Yukon to visit relatives and fly out forjobs. But the river
continued to be used for these purposes as well.

The BLM State Director decided in 1980 that the Black River was navigable at statehood from
the Porcupine up to Wood River, based on its historian's report. Part of the river consists of
dead-end sloughs and oxbow lakes during the summer, but at Hie request of the Village of
Chalkytsik, the BLM determined that they were navigable too.

The State of Alaska's complaint pleads, and the United States admits, that the United States
"does not consider itself bound" by these past determinations that all three rivers were navigable
at statehood. The state claims that its inability to ascertain with finality whether the United
States concedes navigability at statehood for purposes of title in the state impedes its land and
water resource management and its ability to provide public information. It therefore sought a
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declaratory judgment against the United States and the native regional and village corporations
owning land along the rivers, Doyon and Chalkytsik, to establish that the three rivers as
described above were navigable at statehood, and that the state held title to their beds.

The federal government and the Native corporations moved to dismiss. Their theory was that
because the United States was not at that time asserting a claim, sovereign immunity had not
been waived under the Quiet Title Act, so the court had no jurisdiction to establish that the
United States' claim, if it ever chose to assert one, was invalid. The Native corporations stood to
obtain title to the riverbeds, apparently in addition to the title they had already obtained to other
land on the assumption that they would not receive the riverbeds, if the rivers were held to be

nonnavigable at statehood.

The districtjudge denied the motion to dismiss. [FN6] He reasoned that "the lack of a binding
determination regarding the navigability of the affected rivers leads precisely to the kind of
cloud on the State's title that quiet title statutes exist to remedy," and there was a ripe controversy
because the United States refused to bind itself by disclaiming an interest, and "behind the
rhetoric ... there was in fact a dispute between the parties over ownership of the riverbeds." The
United States refused to admit or deny the State of Alaska's averment that the three rivers were
navigable at statehood, on the theory that navigability was a pure question of law. The district
court held that It was a question of fact or a mixed question, so that it had to be denied or else be
deemed admitted. Less abstractly, the districtjudge characterized the United States as "playing
dog in the manger." That refers to a dog that finds food for chickens and ducks in a manger,
does not eat it, but keeps the ducks and chickens out so that they cannot eat the food to which
they are entitled. "When the United States casts itself in the role of dog in the manger, [it has]
made a sufficient 'claim' to the grain it will not consume™ for its claim to be *1160 cognizable
under the Quiet Title Act, and "we should send it on its way." Judgment was entered quieting
title to the riverbeds of the three rivers in the State of Alaska based on navigability at statehood.
The United States has appealed, but the Native Corporations affected have not.

FNG6. The United States filed an interlocutory appeal, before judgment was entered. It
was dismissed because there was no final judgment. Alaska v. United States, 64 F.3d

1352 (9th Cir. 1995).

ANALYSIS
[1] We review dismissal on the pleadings de novo. [FN7]

FN7.McGannv. Ernst & Young, 102 F.3d 390, 392 (9th Cir. 1996).

I. "Claims an interest."

The Quiet Title Act allows suits against the United States to adjudicate disputed titles in real
property "in which the United States claims an interest." [FN8] The United States argues that
because it refused to take a position in its answer as to whether it claimed or did not claim an
interest in the riverbeds, they were not land in which it "claims an interest," so the district court

lacked jurisdiction.



FN8. 28 U.S.C. §2409a(a).

[2][3] The United States' argument is that it currently makes no formal assertion ofany claim to
the rivers, that the final determinations in the disputes regarding Doyon's objection to counting
the Kandik and Nation riverbeds against its acreage established that it had no claim as of that
time, and it has not interfered with any assertion of a claim or usage by the state of the three
rivers. The United States also argues that until it "claims an interest," the dispute is not ripe for
purposes of Article HIjurisdiction. We need not consider the Constitutional argument, because it
is in this case nothing more than a restatement of the statutory argument, and the case can be
. f zed fully on the statutory questions. The Quiet Title Act must be construed strictly because
it wrNes sovereign immunity, [FN9] but that is too general a point to resolve the case. There is
no cr.-AiOlling authority closely in point, and neither side cites any, on the question of what
conduct by the United States amounts to "claim[ing] an interest" for purposes of Quiet Title Act

jurisdiction.
FN9. Block v. North Dakota, 461 U.S. 273, 287, 103 S.Ct. 1811, 75 L.Ed.2d 840 (1983).

The United States argues as a matter of policy that we should be chary of allowing the State of
Alaska to burden the federal government by requiring it to study all the waters of its expanse on
pain of losing title to them. Basically it says it has to be a "dog in the manger,” because the State
of Alaska is too big for it to know about in any detail. This is a serious point, though in the forty
years since statehood, with its enormous fleets of federal aircraft, satellite photographs, archives
of aerial photographs, and large staffs of employees patrolling Alaska, the federal government
has not been entirely helpless in its ability to make decisions about its interests in the state.

There is also a serious policy concern in favor of allowing resolution of disputes based on the
United States' inchoate claim to everything in Alaska but what it has disclaimed. Eventually all
the witnesses will be dead, reducing the reliability of litigation. Someone who used one of these
rivers in 1959 at age 20 is now 60. The population in the area was so sparse at all relevant
times-probably no more than a couple of hundred people who might have used the three rivers
during the relevant time, most too young to have relevant knowledge or too old to have survived
the forty years since statehood-that a few deaths by old age can remove most or all the
knowledgeable witnesses. Also, a state entitled as of 1959 to all the incidents of ownership in its
rivers, yet still deprived of clear title forty years later, is effectively deprived of what it is entitled

to under the equal footing doctrine.

For the Nation and Kandik Rivers, there can be no question that the United States did in fact
actively assert a claim of ownership. The Bureau of Land Management took the position in the
Doyon case, before the administrative law judge and *1161 before the Alaska Native Claims
Appeal Board, that the Kandik and Nation were not navigable at statehood. Its argument for why
that should not satisfy the "claims an interest" requirement of the Quiet Title Act floats away
when we try to get hold of it. The United States government, by its own litigators, in a formal,
considered way, for the purpose of reducing the amount of dry land it had to give Native
corporations, did claim an interest (which would pass to Doyon) in the riverbeds.
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That the United States does not say the same thing now a? then does not eliminate the cloud on
the State of Alaska's title that its claim created. After all, the federal government has now taken
three positions: (1) the rivers were not navigable at statehood, so we retained ownership, and
now Doyon owns them so they reduce the amount of dry land Doyon can get from us; (2) the
rivers were navigable at statehood, so we did not retain title and they do not count against
Doyon's acreage (after the BLM lost at two levels in the administrative adjudication against
Doyon); (3) we refuse to take a position on whether the rivers were navigable at statehood, so
the State of Alaska cannot settle title one way or the other. These positions are not consistent,
and have nothing in common except that (1) and (3) served whatever was the federal
government's interest at the time. There is apparently nothing to stop the United States from
taking again the position at any time in the future, that the rivers were not navigable at statehood.
Its first position, against Doyon, establishes that at least one federal bureau's personnel believed
that that is the correct position.

[4] By reading the statute itself and performing the traditional exercise of attributing a rational
purpose to the legislature, we can attribute to Congress a purpose of furnishing a means by
which state governments can remove clouds on their title created by federal assertions of claims.
[FN10] The United States has claimed nonnavigability, implying federal ownership, before, and
expressly reserves the freedom to assert it again. |If the state cannot get Quiet Title Act
jurisdiction, then the potential claim will lurk over the shoulder of state officials as they try to
implement a coherent management plan for state waterways. To oppose any management
initiative that differed from federal policies, the federal government could revive its claim, and
therebv prevent state regulation of the affected river and destroy coherence in state policy to the
extent that its program for some rivers was coordinated with its program for others. Congress
expressly provided a scheme by which the state governments can quiet titles against federal
claims. When the state governments were frustrated by the statute of limitations in the Quiet
Title Act, Congress removed it to give states more power to quiet title against the federal
government. [FN11] Congress must have meant to empower state governments to eliminate
clouds on their claimed title to state lands, yet it would have accomplished very little indeed if
the United States could obtain a dismissal of any state quiet title suit by adopting a litigation
position of refusing to state whether it asserted a claim or not.

FN10. Longview Fibre Co., v. Rasmussen, 980 F.2d 1307, 1311 (9th Cir. 1996).

FN11.P.L. 99-595, 100 Stat. 3351 (1986).

Both sides urge us to examine snippets of legislative history. Even were legislative history to be
determinative, there is nothing in any of the snippets cited answering the question ofjust what
the United States must do to "claim[ ] an interest" for purposes of Quiet Title Act jurisdiction.
The United States quotes one snippet that says "claims an interest," as the statute does, as though
the identical words in the legislative history somehow explain or strengthen the words in the

statute. They do not.
The United States argues that because the Alaska Native Claims Appeal Board made the final
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decision for the Department of the Interior, [FN12] once it decided the case *1162 against the
BLM, the BLM's claim was no longer the position of the Department. That argument does not
go far enough, because until the Board ruled, the BLM's position was the position of the
Department. There can be no question that from the time the BLM asserted it'i position until the
time Doyon defeated it before the Board, the Department actively and positive;; asserted claims
on behalf of the United States to the Kandik and Nation riverbeds. And a past assertion of a
claim by the Bureau of Land Management has been held to be sufficient to amount to an
assertion ofa claim for statute of limitations purposes. [FN13]

FN12. 43 C.F.R. §4.1(b)(5) (1980).

FN13. See, e.g., Knapp v. United States, 636 F.2d 279,283 (10th Cir. 1980).

[5] Once the government has formally asserted a claim to an interestin land, a state government
is entitled to treat the land as "real property in which the United States claims an interest”
[FN14] regardless of whether the United States has ceased actively to assert its claim. Because
the United States has asserted a claim, and retains authority to assert it again, the past assertion
operates as a present cloud on the state's title. If the United States does elect to drop its claim, it
can unilaterally destroy jurisdiction over the Quiet Title Act suit simply by filing a disclaimer.
[FN15] Once it files a section (e) disclaimer pursuant to the statute, then it becomes plain that it
no longer "claims an interest” for purposes of section (a). The coherent scheme of the Quiet
Title Act requires the filing of a section (e) disclaimer to eliminate the title dispute arising out of

the government’s claim.
FN14. 28 U.S.C. §2409(a).

FN15. 28 U.S.C. §2409a(e).

By contrast, in the case at bar, the United States once actively claimed in litigation that it owned
the riverbeds, and in this litigation when put to the test by the district court refused to file a
disclaimer, because it wanted to retain the power to assert a claim in the future. Since the statute
provides that the United States can destroy jurisdiction by filing a disclaimer, it would be
illogical to construe it to mean that the United States can also destroy jurisdiction by filing a

refusal to make a disclaimer.

Our recent decision in Leisnoi, Inc. v. United States [FN16] facilitates decision. In Leisnoi, the
federal government had never at any time asserted a claim. A Native corporation sued to quiet
title because a private individual had filed a lawsuit in state court asserting that the Native
corporation did not properly obtain its conveyance from the United States, and that the United
States should decertify the Native corporation arid revoke its conveyance. In contrast to the case
at bar, the United States expressly and consistently denied that it had any claim, and filed a
disclaimer of interest in the Quiet Title Act lawsuit. Wc held that the case was properly
dismissed for lack of jurisdiction, and that the district court properly refused to confirm the
disclaimer because it had no jurisdiction to do so, because the government had never disputed
the Native corporation's title. Although the private claimant purported to dispute the title on
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behalf of the United States, at the time the Quiet Title Act lawsuit was dismissed the state court
had rendered judgment against his claim and expressly removed any claim the private claimant
had placed on the Native corporation's title.

FN16. Leisnoi, Inc. v. United States, 170 F.3d 1188 (9th Cir. 1999).

By contrast with Leisnoi, in the case at bar the United States rather than a private party has
disputed the State of Alaska's title. Nor has it clarified and dissipated any ambiguity in its
previous assertion of title to the Nation and Kandik Rivers. In Leisnoi the United States
attempted to file a formal disclaimer of all interest under the Quiet Title Act. [FN17] As is often
true in cases filed by private citizens nominally on behalf of the United States, the private
citizen's claim did not *1163 at all represent any position that the Jnited States had ever taken,
and there was and had been no dispute at all between the United States and the defendant in the

"on behalfof' lawsuit.
FN17.28 U.S.C. § 2409a(e).

By contrast, in the case at bar, the United States itself has formally claimed that the Kandik and
Nation were nonnavigable at statehood so that it retained title and the State of Alaska did not
obtain title. The United States formally admitted the State of Alaska's averment that the United
States "does not consider itself bound for purposes of title by the BLM's past navigability
determinations.” [FN18] That is, the United States pleaded that it did not consider itself bound
to maintain its sometime position that the rivers were navigable. In response to the State of
Alaska's averments that the Kandik, Nation and Black were navigable at statehood, the United
States pleaded that these allegations of navigability "consist of conclusions of law not requiring
an answer." [FN19] This was not merely an early pleading before the United States settled on its
position; it was the considered position ofthe United States maintained to preserve what it saw
as a right to elect at any time in the future to assert nonnavigability. The Supreme Court has
held that navigability "involve[s] questions of law inseparable from the particular facts to which
they are applied,” and navigability ofa particular river "is, of course, a factual question." [FN20]
Thus the district court was correct under Rule 8 [FN21] in treating the government's "failure to
deny" the factual averments of navigability as admissions of the fact, and the express reservation
of its right to change its position and assert nonnavigability as maintaining the dispute. The
United States can no more refuse to answer the mixed question averment of navigability than a
personal injury defendant could refuse to answer the mixed question averment that it had acted
negligently. There remains a live dispute between the United States and the State of Alaska
regarding whether the Nation and Kandik Rivers were navigable at statehood. That suffices for

jurisdiction under subsection (a) of the statute. [FN22]
FN18. Amended complaint » 30; Answer U30.

FN19. Id. UK21,22,23.

FN20. United States v. Appalachian Electric Power Co., 311 U.S. 377, 404-05, 61 S.Ct.
291, 85 L.Ed. 243 (1940); see also New York State Dept, of Environmental
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Conservation, 954 F.2d 56, 60 (2d Cir. 1992).
FN21. Fed.R.Civ.P. 8(d).

FN22. 28 U.S.C. § 2409a(a).

[6] The United States, in its brief before us, argues that "even if the question of navigability
requires an answer, the district court should have permitted the United States to amend its
answer to provide one." That would be a strong argument, had the United States asked the
district court for leave to amend. But it did not. Even after it lost in district court on
navigability, and filed a motion for reconsideration, the United States did not seek leave to
amend. The United States stuck so firmly to its contention that it did not have to answer the
navigability averment, that it never asked for permission to answer the averment even after the
district court decided it had to answer. Where a party never asked for permission, its argument
that the "district court should have permitted” is without force.

[7] "We have permitted only narrow and discretionary exceptions to the general rule against
considering issues for the first time on appeal. They are (1) when review is necessary to prevent
a miscarriage of justice or to preserve the integrity of the judicial process...." [FN23] In two
other cases, Black and Jackson, we held that where a party did not seek leave to amend a
pleading in the lower court, we would not remand with instructions to grant leave to amend.
[FN24] Where a party does not ask the *1164 district court for leave to amend, "the request [on
appeal] to remand with instructions to permit amendment comes too late." [FN25] This case
does not fall within the exception for miscarriages ofjustice and preserving the integrity of the
judicial process. The United States has at various times taken positions on both sides of the
proposition that the Kandik and Nation Rivers were navigable at statehood. There is no injustice
in holding the United States to a determination ofnavigability based upon its obdurate refusal to
answer the averment of navigability; the United States reached the same conclusion in the
determination of tht Alaska Native Claims Review Board, an adjudicative organ of the

Department of the Interior.
FN23. Jovanovich v. U.S., 813 F.2d 1035, 1037 (9th Cir.1987).

FN24. Black v. Payne, 591 F.2d 83, 89 (9th Cir.1979); Jackson v. American Bar
Association, 538 F.2d 829, 833 (9th Cir. 1976).

FN25. Jackson, 538 F.2d at 833.

The Black River
[8] The Black River is a harder case for the State of Alaska, because the federal government
held off on asserting its position until after Doyon's administrative litigation was resolved as to
the Nation and Kandik, and then threw in the towel without forcing Doyon through another
administrative proceeding, It is plain from the record that the United States applied the
administrative decision for the Kandik and Nation Rivers in deciding what its position would be
on the Black River, and would probably have followed it had it come out the other way. That
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cuts in favor of jurisdiction, because the state officials know that the federal government
considers the Black to be like the Kandik and Nation, and if it asserts a claim on those rivers, it
will most probably assert a claim on the Black. <. (v v o iiee ciiies v v e e e e

ord show s, exporessly asserted a c¢laim on the B lack., which c¢uts against jurisdiction

Arguably under our decision in Shultz v. Department of Army, [FN26] the United States has not
done enough to make a cause of action regarding the Black River to accrue, for purposes of the
statute of limitation. But it is possible that a claim is substantial enough forjurisdiction even if
limitations against a private litigant has not yet begun to run. We distinguished between
easement cases like Shultz and disputes over title that would give rise to possessory rights in
Michel v. United States. [FN27] Also, because Congress in 1986 eliminated the Quiet Title Act
statute of limitations where state governments bring the suits, the "claimsan interest" language
inthe jurisdiction-granting  subsection [FN28] has Dbeen cut loose from the
jurisdiction-terminating provision barring private actions unless brought within twelve years of

"the date upon which itaccrued.” [FN29]

FN26. Shultz v. Department of Army,886 R2d 1157 (9th Cir. 1989) (even building a
fence, gate, and guardhouse were not enough to put a person onnotice that the army
claimed the right to control a right o f way).

FN27. Michel v. United States, 65 F.3d 130 (9th Cir. 1995).

FN28. 28 U.S.C. § 2409t»(a).
FN29. 28 U.S.C. § 2409(g).

We have held that the statute of limitations portion of the Quiet Title Act "does no, require that
the United States communicate its claim in clear and unambiguous terms,” which argues in favor
of jurisdiction, but that a cause of action does not accrue for limitations purposes "when the
United States' claim isambiguous or vague." [FN30]

FN30. State of California v. Yuba Goldfields, Inc., 752 F.2d 393, 397(9th Cir. 1985).

Our recent decision in Leisnoi [FN31] seems to us to be an insuperable barrier to jurisdiction
regarding the Black River. Leisnoi holds that because subsection (a) of the Quiet Title Act
requires that title be "disputed,” [FN32] there must be a dispute between the United States and
the plaintiff in the Quiet Title Act suit. [FN33] There has never *1165 been a dispute between
the United States and the State of Alaska over the Black River. The United States reserves the
right to start a dispute, and has not disclaimed any interest. There may well be a dispute at some
time, considering that the federal position on the Black simply followed the administrative
determination on the Kandik and Nation, and it has taken conflicting positions on those rivers.
But whatever dispute there may be, it has not yet occurred. The express federal reservation of
rights is not to revert to a position previously held, as with the Kandik and Nation, but to adopt a

position never previously taken.
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FN31. Leisnoi, Inc. v. United States, 170 F.3d 1188 (9th Cir. 1999).

FN32.28 U.S.C. § 2409a(a).
FN33. Leisnoi, 170 F.3d at 1191-92.

This is not to say that the State of Alaska ought not to he able to sue to quiet title in the Black
River. Arguably it should. Forty years after statehood, it ought to be able to manage its property
knowing what is its property. And the litigation, if there is to be litigation, ought to take place
while witnesses with personal knowledge are still alive to testify. The district court's concerns
about the federal "dog in the manger" posture are well taken. But the statutory language as
construed in Leisnoi nevertheless leaves the district court withoutjurisdiction to quiet title in the
Black River. A title cannot be said to be "disputed” by the United States if it has never disputed
it. The statute as it stands does not enable us to repair this practical problem. We are compelled
to reverse the district court's judgment insofar as it spoke to the Black River, and remand the
case so that the claim can be dismissed for lack ofjurisdiction as to the Black River.

[. Indian lands.

The United States argues that, to the extent we affirm, the district court should be required to
reword itsjudgment to exclude Indian lands from its scope. The Native corporations have no*
appealed.

The United States argues that because the Quiet Title Act does not permit suit against it to quiet
title with respect to "trust or restricted Indian lands,” [FN34] the district court erred in not
entering ajudgment excluding such lands. [FN35] The United States did not plead or otherwise
allege that there are any trust or restricted Indian lands affected by the judgment, but its answer
did say that "preliminary research indicates the possible presence of individual landowners or
Native allotment claimants on the specified rivers."

FN34.28 U.S.C. § 2409a(a).
FN35. Appellant's Brief, 40-41.

[9[10] A "colorable" claim that land is Indian .rust or restricted land defeats Quiet Title Act
jurisdiction, but a claim that is not even "colorable” does not. [FN36] There can be no Indian
lands in the bed of a navigable river, because such underwater lands as a matter of law were held
in trust for the state by the United States prior to statehood, and passed to the State of Alaska on
statehood. [FN37] The Alaska Native Allotment Act did not reserve title to submerged lands for
future allotment awards. [FN38] Lands granted as Native allotments exclude lands under

navigable waters. [FN39]
FN36. State of Alaska v. Babbitt, 182 F.3d 672 (9th Cir. 1999).
FN37. Montana v. United States, 450 U.S. 544, 551-52, 101 S.Ct. 1245, 67 L.Ed.2d 493
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(1981); Shively v. Bowlby, 152 U.S. 1,49, 14 S.Ct 548, 38L.Ed. 331 (1894); Pollard v.
Hagan, 44 U.S. (3 How.) 212,11 L.Ed. 565 (1845).

FN38.43 U.S.C. 8§ 270-1,270-3 (1970) (repealed in 1971).

FN39. In re Frank Rulland, 41 D3LA 207 (1979); In re Hermann Kroener, 124 EBLA 57,
62(1992); State of Alaska, 119IBLA 260,271 (1991).

There being no colorable claim to any Indian lands in the beds ofthe Kandik and Nation Rivers,
the districtjudge did not errin rejecting the United States' proposed language in the judgment.

*1166 CONCLUSION
The judgment is AFFIRMED with respect to the Kandik and Nation Rivers and REVERSED

with respect to the Black River. As to the Black River, the matter is remanded to the District
Court with instructions to dismiss for lack ofjurisdiction.
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and navigable waters jurisdictions and ownership authorities and responsibilities

that are founded ta statute and the constitution.

Answer There are several general principles of states’ interests in navigable

waters.' S .
A X *

A. Tide: Thesum has tide to lands underlying inland navigable -voters and the
territorial Sta.

Alaska owns the submerged lands underfying navigable wafers and between
mean high and mean low tide within its boundaries by victor of die equal footing
doctrine. (Under the equal footing doctrine, new states created from federal
territories ire admitted \O(he Union with all of the powtxi of sovereignty and
joiidictraa that pertain to the original states. Upon-tfae udmbska of a state to the
Union, the ride to Hdxs underlying navigable waters widrin die state passed to ths
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Re: Navigable Wafers of Alaska

Dear Senator Leman and Representative Green:
V> x .
~ Weare writing to respond to tha tan quattioac you posed abewt the shctt'a’
navigable waters in yourlcttar of April-17,1996, Hie questions are reprinted below with
the responses. Please do not hesitate to contactus if yon would Eke any farther

informarim

Question t. Background Infnrwafko regarding the «tsto’s submerged lands
aad navigable waters jurisdictions and ownerskip authorities and responsibilities
that.are founded is statute and tbe constitution.

Answer There are several general principles of states’ interests in navigable
waters: # om .

A. Tide: Thestate has tide to lands underlying inland navigable waters and the
territorial sea.

Alaska.owns tbe submerged lands underiyin%navigable waters and between
mean high and mean low tide within its boundaries by virtue of the equal footing
doctrme .cUnder the equal footing doctrine, new states created from federal
twrijtnrig* are admitted to the Union with all of the powers of sovereignty and
jurisdiction that pertain to the ongisal itstes. Upoothe athnmko of a state to the
Union, fee tide to Hmds underlying navigable waters within die state passed to the
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Hon. Loren Leman November 19, 1996
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state as a nutter of constitutional right, subject only to the paramount federal
power to control the waters for navigation m interstate and foreign cammmec.

~Alaska owns the submerged lands from mean low tide seaward three miles
by virtue of the Submerged Lands Act of 1953, 43 U.S.C. $1301, made applicable
to Aluka in sactioa 6(m% offee Statehood Act This land does not pass under fbe
_eciual tooting doctrine. The Submerged Lands Act also includes lad s underlying
infand navigable waters and between mom hl(]]h and low lids, but this was
onnocesFvy, because states take title to these leads automatically.

di Preststehood rteervaHoto offcdenl landaiyTavegdm e IznptOTCmstatc—
eV

States claims titk to touch of (be Landunderlying navigable waterways within fee
25% of Alaska that the fisdetal government had in reserved Status at statehood
This issue is governed by fee UtahLab cue, Utah Division ¢ fStale Landsv.
United States, 412 U.S. 193 (1957). In UtahLab the Coot acted thatwhen

Congress intends to convey submerged lands in a territory to a private party, of
necessity it must also inland to defeat (he ftane State's claim to the had, batwhen
Congress reserves land to itself; it may not also intend to defeat a ibtnze State's

titktDthG4pnd 412U &..ai-202: The Courthelddpt eva.assumiag thata

intended this result as to Utah Lake. Id. et203. The Courtheld that the United
States would have to overcome die strong presnmptiop againstsuch a couchaiorv.
sad establish two points wife respect to the withdrawal and tescrvadon: (1) feat
Congress clearly intended to include submerged lands in tbe withdrawal, and (2)
that Congress affirmatively intended to defeat the flume state's title to éhe
sstanaged lands. In UtahLab, the Courtheld that tbe United States did not
establish feat Congress had intended to include the lake bedin the reservation,
despite fee fact feat the purpose of fee reaervatiaa was to preserve the lake for a

reservoir. m

The cpland owaer holds tide to lands UDdetfy”nonnavi$shle waters to fee
midpoint of.the waterway.

1 » * o .

B. Thestandardfor determining ifan inland water Is navigaile:

Forpurposes oftitle to submerged lands, waters are navigable in fact when

they are used or susceptible of bein” used in their natural nd ordinary condition
as highways for commerce over which trade aid travel may be conducted. United
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Statesv. Holt State Bank, 270 U.S. 49, 56 (1926). Because Alaska took tide to ad
lands underlying navigable warm at statehood, to establish its title, the state must
prove thai a waterway fell within dris definition an January 3,1939.

C The Public TrustDoctrine:

~ The public trust doctrine bolds that otic to lands uxx'er navigable waters is a
tide beld in trust for tLe people of tbe state, that they may «joy fixe navigation of
the waters, carry on ccnn wrea over than, and have fesiibetty offishing therein,
freed from the obstruction or interference of private parties, uttmris Centred R.R,
Co.-v. TUnois, 146 U.S. 387; 452{1892). The AteriaSuprnae-Court adoptedihc-----

r:* public fttisffloctrindis cstaaaseted”TIttkils‘Ceranriin CWCFlshefTes~7/ic-v..: ~

unker, 755 ?2d 1115 (Alaska 19ttXholding that state tidriaads are conveyed
subject to the public trust easements for navigation, commerce, and fishery); but
compare Haya v. AJ. Assoclates, Inc. 846 P.2d 131 (Alaaira 1993Xaxining is neta

public tnntpmpose). _

~ The Alaska Constitution provides protection* similar to the common law
public trust doctrine. Article V1fl, section 3 states that

wherever occurring in their nattnl rate, fish, wikDt" and
watm sre reservud to dte peopte for coDmran uae.

After reviewing the pnbho tnrst doctrine m Owslchek v. State, Guide Licensing,
763 P.2d 488 (Absfca 1988), the Alaska Supreme Court explained drat *'the
common use clause was intended to engraft m our constitution certain trust
principles guaranteeing access to die fish, wildlife and water resources of the

ifgK. "
. Article VH3, section 14 states; m

Free-acecss to the navigable or public waterso f (he State, as
defined by the legislature, shallnot be denied any citizen of
the United States or residentafthe State, exceptthat fee
legulaterc may be general law regulate and limit inch access
for other beneficial uses or pubHo purposes.

~ Puraant to this grant of tathority, the Alaska State Legislature defined
"'navigable waters* very broadly, much more broadly than the federal definition of



1UA 1/ riu #W» tuu «tviv

Hon. Loren Leman November 19,1996
Hon. Joe Green p*gc 4

navigable water* for tide purposes:

"navigable waters' means any water of (be slate Bnvn,
stream, lake,, pood, slough, creek, bay, sound, estuary, inlet, strait,
passage, canal sea or ocean, or any otter bo-"V of water ox waterway
witfamtin territorial limits of tbe State or subject to its joasdictian,
that is navigable in foct for any useful public purpose, 1acfnding but
not limited to water suitable for ocrnmmaal navigation, floating of
logs, bending and takeoffofabwafi, and public boating, trapping,
hunting waterfowl and aquatic animals, fishing, or other public

........... recraadonil purposes. —_—
~:r cc" et ir?. V-assa nrr\ SE R orr r2:vE"Rg

AS 38.05J65{12%. Ibis Motion defines foe types of waterbodies in Alaska
available for public use under Alaska statutes. The Legislature Anther interpreted
the constitutional Erotectioos for public use of foe waters in.an act relating to the
navigabfe or publk waters of the state, declaring m the preamble ibar

vjt. )

(@) *The people ofthe state have a constitutional right to fiw access to
the navigable or public waters of the state.

(b)  Subject tedre federal navigational servitude, the state has fall power
sad.consol ofa0of Usenavigable or public witen Q&e state both,
meandered m i uxanesadered.m d itholds and centresall iwigahle or
public waters in trust for the use cftbe people offoe Cate,

(c)  Ownership of land bordering navigable or pdali# waters doae not
grantan exdarive right to (hr use o ftbe water and any rights-oftitle to the
laiad below the anbury high,water mark are subject to the rights of tbe
people of foe state to use and have access to (he water for recraticnal
purposes or any ofoer public puxpoaea for which the water is used or
capable of being used consistent with the public trust

o (d) 'This Act may not be construed to affect or dbodgs valid existing
. rightsor create soy right or privilege to the puhKc to'crots or enter private

land. ,

15 SLA chap. 82, codified u AS 38.05.128 (Under fob statute obctroctkm or

interference with passage by axneuibte o f th**.pubbc on any navigable water is 1
dais B misdemeanor). Thus, under (be Alaatt Consttouticai and this statute, any
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jurftcc waters capable of dm fee (he public defined in AS 38.05365(12) are
available to tbe public, regardless ofitrambed ownmfcip. Such public use is not
considered a tilting and is not subject to Inverse condemnation action. Private
ownership i* subject to tbe public rights that arc protected by tbe public trust The
ﬁrecise scope of the public rights ij undefined, however. While the jmblio ciewrty
as the right to navigate such waters, court* in Alaska have not addressed whether
tfaia right includes fishing from the banka, portaging around obstacles, or camping

below ordinary high water.
D. Federal authority tv regulate navigable waters.

on navigable water* flowing through federal lands. The extant of their
authority to do so il unclear, la acme instances the agency may have
Commerce Clause authority, ¢.£, in promulgating regulation to implement
environmental laws. The more difficult question, however, is $e scope of
an agency's authority whose mandates are not directly related to water, but
are tied to land management, soch aa the National Forest Service,: the
National Paric Service, fee Boresc of Land Management, etc. The Court of
,%pﬁeals for die Eight Circuit htshrid fin* some agencies may regulate aon-
jTonlio lands under the Property danse  the activities could negatively
affect the popose ofthe rescrvatice (for example, apow n could not shoot
dodo from a navigable lake within a wilderness area where this activity
was prohibited). In Alaska, the mare common scenario is anagency * .
restricting access oaxucvigaMe waters within the reservation, Le. requiring a
permitto conduct commercial activity ou a waterway. Thbe extent of agpucy
authority to restrict access depends on (he authority Congress has delegated
to the agency and oo the impact ofthe activity on die land values protected
by the reservation- ..

Question 2; Procedures ........ .. asserting navigability and subtitle mad

management of navigable waters and tidi and submerged Unda.

Answer Ifthe state believw thata w*erway is wvigabUimd that it tbere&rc
owns the underlying lands, it simply sets a« (hr owner, it does not attempt to get a
courtjudgment before HAsaaxingjurisdiction or undertaking cay activity slucnt
some dispute as to title. 1f the state detemnance that a courtjudgment to quiet title
Is necessary, (he statcmay pursue suchajudgmecct If state title is challenged by
the United States, (he state most file suit under the Quiet Title Act, 28 U.S.C.
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2409a. Under the Quiet Title Act, (be federal districtcoat will X* hrvt
jerisdictkm unless the state grvei toe United States 180 d«y* notice ofits intent to
file wit before filing (be complaint In mswering the complaint, tbe United States
miy dbdiiminforot in all drpart of die lends described in the «*npiAint and the
cocrt will entegudgment Uieting tide m the state to these lands. Generally, the
parties will hold a trial to detenrdas the navigability of a waterway in order to
establish title to disputed submerged lands, unless die United States’ claim to
cmusrslrip is based aa something other than the issue of navigabilrry. If, for
example, the United States claims ownership by virtue o f« prestatnhood
withdrawal, the issue may be resolved by a motion, for summaryjudgment

[ « TTfemtrpiroteifcly wouldrek ” fiflelcBipwte with partte o&rir ffiari die:
federal government in stet court

~ Questions 3: Peacriba cdsdag Jurtsdictioaal and ownership conflicts inroMag
tide sad submerged lands and navigable waters and year departnrcot’s rote in
addressing these eonfficts. '?

Answer
A. OwnershipooofHcts:-Any conflict as to owaenhgj ofsubmerged lands most

likely is based upon one oftwo issues: whether the lands underlay navigable
waters an January3, 1959, or whether tbe United States defeated the state’s tide to
submerFed lands through sprestatebood withdrawal. See explanation! of these
principles under the answer to question 1aad a description of the litigation under

the answerto gnertian4.

) J . f*e
B. Jurisdictional conflicts: The issue offits boundaries of state and federal
jurisdiction over various activities co navigable waters is not precisely dear.
According to the United State Supreme Court, itates take title to submerged lands

at statehood because (he sovereign needs to control navigation, fishing, and other
commercial activity on rivtn and lakes. Utah Lakt, 4a2U.S, at 195.” Further, in

confirming and conveying title to submerged lands in states in the Submerged

Lands Actof 1953, Cangrosj Rworted to grant not only fide, but also the right
and power to manage, «An?ni*wrt Lease, dewlap, and use the submerged lands cod

natural resources in accordance with applicable state law. 43 U.S.C. §1301.

~ Nevertheless, fir United State has some authority to regulate activities on
navigable waters. The extent ofthis authority is not entirely ckar and depend*
upon the nature of the activities. Congress has authority under the Commerce
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2409a. Under tbe Quiet Title Act, fee federal districtcourtw ill not have

jurisdiction unless the state gives tbhe United I» o daya notice ofits intentto
file stdtbefore filing the complaint In avw tring ib* canpbdnt, tbe United State*
may disclaim interatia all orparto fthe lands described in the complaint, and tbe
courtw ill enterjudgm ent quieting title m tbe state to these lands. Generally, tbe
parties w ill bold a trialto dctm naa the navigability o fawaterway is order to
establish title to disputed submerged lad *, unless die United States’ claim to
ownenbip is baaed on Kroething otherlb a d * issue ofnavigability. If for
example, tbe United States claims ownership by virtue o fa prestetefcood
withdrawal, the issue may be resolved by a motion,for summary judgment

' The W ite probably would rttbK te w ith parties’ ofeitrflm ffce
federal govwcnuauxt m state coart

Questions 3: Describe existing jurisdictional and jwnendtip conflicts involving

tide and rabtuarged lands and u rlp b ie waters and yourdepartment's role ip

addressing these con fikt*.

Answer
A. Ownershipoonflicti’Any conflict asto ownerahq? o fsubtpesgod lands most

likely is based uponone o ftwo issues; whetherdie Duds underlay navigable
waters an January3, 1959, or whether the United States defeated the state’! title to
submergedlands through a prestatebood withdrawal. Sec explanations o fthose
prindpka underthe answer to question 1tad adescription ofthe litigation under

the answerto question 4.

! L Y . . of o .

B. Jurisdictional conflicts: The issue o ffee boundaries o fstate and federal

jurisdiction overvarious activities on navigable waters is notprecisely dev.
According to fee United States Supreme Coart, state* take titte to submerged lands

at statehood because fee sovereign needs to control navigation, fishing, and other
commercial activity an rivers and lakes. Utah Lake, 442 U.S, at 195. Father, in
confirming and conveying tide to luboaged lands in states in fee Submerged

Lands Acto f 1953. Congrats purported to grantnot only title, but also the right
and powerto manage, administer, leas*, develop, and use fee submerged lands and

natural resources in accordance with applicable state law. 43 U.S.C. §1301.

Nevertheless, fee United State* has scene authority to regulate activities on

navigable waten. The extento fthis authority is notentrndy dear and dcpeods
upon fee nature o ftbe activities. Congress has authority under the Commerce
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Clause to regulate economic activity'that substantially effect* interstate cot mercc.
Potdecades the Supreme Courtinterpreted thu m begity very broadly, butlately
has demonstrated feat the authority has limns. See UnitedSm u V.Lopes, 113
S.Ct 1624{1995)(COTgiess had failed to establish thatregulating firearm s within «
schoolcone is within it* commerce dense authority). Hie success o fany
challenge to Congress' commerce danse authority to regulate navigable waters
would depend greatly’an the facts, on tbe necessity o fthe xcgolaliazito keep
navigable waters cpea for commerce, or on (be impacto ftbe regulation a

interstate commerce.

The Courto fAppeals fee HidEighth Crrcuithis rated thttCaagrtMm ~ ~ " ~
property cliuiejM rW ercan extend o fffederallands under certain circmoitahcci.
The cases hold that Congress’ powerto proacet pahhe land extends to regulation of
conductan or o ffthe public land thatwould threaten the designated purpose of
federallands. Thus, for example,in Mtrm uoia V. Bloch, tbe courtheld that the
United Stales had authority to prohibitdie use o fmotorboats an water* subjectto
stalejurisdiction within the borders o fthe Boundary W aters Canoe Area
Wilderness, 660 F.24 1240 (M i Cir. 1911), ctrt detoed, 435 U.S. 1007 (1982).
Undo this principle, federal would have authority to regulate activities
offfodetaUands if Congress ha*given then authority to prpm nilgate regulations to
promote the purposes ofthe reservation. The purpose oftha rpgalanons would
have to hove a fairly direct ooaaoctum to-the federal designation,o fthe!land.

Although notentirely dear, existing Ninth Circuit©asca niggw tthatthe
Ninth Circuitprobably would agree with (he EightCircuitrolm gin Block. See,
e.g., USv. Linchey,595 F.2d 3 (9th Cir. 1979) (upholding federalregulatory
authority to prohibit gnwpmg and building fires oa state-owned river beds within a
National Forestm orderto prefectadjacentfederal property from physical harm).

As to particular conflicts, the Departments o fFish and Game and Natural
Resources inform the DepartmentofLderwhen conflict* ariac. The agencies w ill

litigate if neoesuxy, butlook for otherresohiticm* at welL

» .

Question 4; The status o feadstiag titigatkxa.
a
Answer.

il Kandik.Nation, ajd Bindc Alaskav. U nited Siotej(Uiut© d States
District Court No. A93-437 CV (JKS) (Judge Singleton); Ninth Cir. No. 94-36176
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state's attorneys: Bennie Hams; U .5.1attorney: Brace Landon; Doyen's attorney:

Nathan Bergerbest). The state filed smtin November 1993 to gmettitle to three
rivera in northeast Alaska. The federal govenn&KH has previously determined to *

til three riven, the Kaadik, (be Nation, and tbe Black, arc navigable,

Thbe United States moved to ditm utt, claiming that toe state bad not
properly established thattoe United Stales disputed tide and toottherefore tbe
Coartbad oojurisdiction to hear tbe case. The Courtdenied this motion, agreeing
that tbe mere possibility that the United States mightown toe riverbeds constituted
t chrod on the rW n'jtide tufficienrto trigger the wixveio fsovereign immunity in
cheQuictTitk Act The United States appealedto rdectekmto to rNinth Cm arilr-

- o -0 Ty o*Ke \WW A M OTT,.

The Nim t Circuitruled in favor o fthe stale, holding thattbe U nited States
did nothave arightto appealuntil toe decision before toe District Courtis final,
thatit, untiltoe D inrirt Court determines toe undedying navigability claim. Back

.before toe .districtcourt, toe United States m ow rifo r certification tor an
interlocutory appeal. The courtdenied tbe motion. The Uabed States answered
'tbs oomjiismt, batrefsacd to atom* ccrdeny that ths relevantrivers are navigable.
Consequently, toe state moved forjudgementon toe pleadings, winch toe court
granted. The United Steteahas.appealodthc judgmentto the Ninth CirouiL

b. FLO 82: Stars o fAlaskav. IM ltd Siam , United States DistrictCourt, ,
A87-450-CV (HRH); (State™ attorney: Joanne Grace; U.S. attorney: Bruce
Laadon; lotervenor Arctic Slope Regional Corp. attorney. David Crosby). The
state broughtthis actionin 1987 to quiettid e to the lands endodying inland
navigable waters in in area withdrawn m 1943 by Public L*uf Order 82 (PLO *2).
Thbe United States Supreme Courthas held that titli to wflom «gedlaadjp«jjes to
new states at statehood as a m atter o fconstitutional grace undertoe equal footing
doctrine. Aistake in tou case is tilte to the lands uotoriying the navigable,waters
on 48 million acres in Northern Alaska. TheUnited Ststa mcintsms thattoe
submerged lands within FLO 82 did norp u t to toe state because the area was
reserved at rtHehood (the reservation w ai revoked in 1960). The state aiguce tom
the United States has not overcome toe Strong presum ption againstfinding that
Congress intended both to reserve toe submerged lands and to defeat state title to

+hem

Arctic Slope Regional Corporation intervened m the oase because it cUhns
an interestin the submerged lands aswrJL The parties completed briefing in 1993
and presented oral argumentin 1954. The courtissued a decisionin 1956,
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grating summary judgmentto tbe state. Severrimonths afterthe courtissued its
opinion, the United State* filed a motion to dianuss the case, It argues that the
stale did notgive proper notice befbre bringing its quiettitie claim, and that
therefore the cooctnever had juziadktioa overthe case. T hiimotkm is pmdmg.

C. Dinkmn Sands case: United Statu v. Alaska, No. *4, Original,

United States Supreme Coart (State’s attorneys: Tam Koester, John Briscoe,
Joanne Grace; U.S. attorney Mike Reed). The United Stases filed this cue in 1979
to determine the boundary between, state and fcderal submerged lands along the
Beaufort Sex. The State counterclaimed, airin g the U io e o ftifle to the submerged

--------------------- land* within the Boim darierafthrN atiaaari PetroleunrReserve andthe Arctic

.-ec: r."Nataonfel-W Idlifa'RefufeB. TheUditH"taeM " S iremeCoart*ppoim~"¥B~eoW'

M aster to hear evidence and make recommendations in areport The Mercer,
Keith Mann, issued die reportin 1996, recommending thatdie United States
prevail on iH issues excepttide to tbe submerged lands in ANW R. The parties
have briefed their exceptions to die report, and the Supreme Courtw ill hearoral.
argumentiiftfce Spring of 1997, and issue a decision thereafter.

d. NPRA case:State v. U nited States, U.S. District CourtNo. A83-343-CV
CJW SXState* attorney: Joanne Grace; U :5. attorney; BruccLaadon; Intervener
Arctic Slope Regional Corp. attorney: David Crosby). Tbe State ofAlaska filed
tins case in.federal district courtin 19C3 to quiettide to the lands underfyiag
certain navigable w u aiwithin theNationalPetroleum Reserve (NPRA); to exyom
disbursemento fproceeds received by die United States in disposing o finrarsts in
these lands, mclodmg proceeds o fcertaino il and gas lease sah»;.end for damages.
The state’s claims present three issues: «

(1) Did tide tothe leads unidcriyiag navigable waters within NPRA paw to the
state at statehood?

» Ko e eee

(2) If title to the lantbuadertyosgnavigRbiewatenwithm NPRA passed to the
state at statehood, arc the waterways atissue navigable7
D'mifc . y
(3) If the state has title to lands underlying the waterways atissue, has the state
been damaged and to what extent?
[ ] ) « J -
The case has N :r stayed pending a decision by (he United States Supreme
Cc*ntin Unftttd States v: Alaska,No. 14, Original, which nrvnhrs tbe same paties

and raises (he same primary issue, among others. The Supreme Court’sdecision in
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Original 84 w ill determine the resultin this cue.

e. Mooae Creek case: JohnBrown v. State o fAlaska, Departmento f
N aturalResources (Alaska Superior Courtno. 4FA-95-2269 C IV (Fairbanks,
Judge Hodges); State's attorney: Lisa B. Nelson; appellantt attorney: none (pro
se). John Brown appealed fee state’sdenial o fa namng permitto conductwede
on his mining claim on Moo e Creek; located in the Kanrishaa mining area.
Because the issue ofwhether Moose Creek is navigable and whetherthe
submerged lands are owned by the state is unresolved, the state dcniod the perm it
The stare withdrew aaeariier navigability determination because it was based an
inefficientdata. Additional study and expenthtnre ‘'c fstate resoarccroversevtnT
yean wouldhc necaswdy to make a-m frig iid fity iW n-m mjtifwr ThePairt<nJc»
Superior Courtw ill decade whetherthe Stale abused its discretion in withdrawing
ill previous navigability dkterminatioc and deciding notto spend its lim ited time
tnd resource* on this particular oreek atthis time. Briefing is complete and a

deqiionujpendiag.

Qnectioo 5: How many seres oftide and submerged lands existin Alaska?

N o one taigw i.precisely tbe acreage,ofsubmerged lands in Alaska, but
according to arough cfdm ation by the DepartmentofNatural Resources, Alaska

has 14 - 16msUion,acres o fsubmergedlands underlying inland navigable waters
and 46 jm fiion acres oflaud undsrtying tuWlsads sad die sea outto the-tbroe-miie

fcmt ..

Questlos fc W hy has the state decided not to participate in the Navigability

Task Force proems offered by tbe DepartaKatofinterior?

The state did not participate in the Navigability Task Farce process with the
Departmento finterior until thl navigability program was deleted from the DNR
budget by the legislature as o fJuly 1,1995. W ithoutfending, thcsuue’s
partictpttioa was curtailed sod the TaskForce ceased to exist W hen approached
to reestablish the Task Force in 1996, the Departmento finterior soughta
oonumtmentftom the state thatfunding would b« omrthmed.pastthe conclusion of
fee fiscal year. Since the state oould notmake such a commitment, fee Task Force

has notbeen reinitiated.

Question 7: DNR lias a centralized navigability data base. Is that data base

current?
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DNR has been working to keep its data be*« current By ita nature,it is aa

ongoing process, butD NR is now expending, improving, and updating bs
navigability date base. Itis it the proc«M oftying it together w ilti other databases,
saeh m its hydrology database, Thu information is available to the public at
DNR, and DNR is considering "talcing some or all o fflu inform ation available on

the Internet

Question 8: If the Departmentofinterior and tbeDepartmentofAgricaHnre
contfoae hitheir attem pts to liip Iw iaat regnlatory centralover most ftata and
private lands and tavigabie water* within Alaska through their proposed anbebtence

regulations, what strategy has been adopted to dear tftic aad management
. jurisdiction oyerm ajor,navigable wataw jia A”sknT-Assaniing ttial tire state*! r «
Interests arc beat protected ffwebave tMeito submerged hinds, Maseaa pradeat to
expedite that process over major systems as gakkjy as possible rather than wait ontil
the inevitable conflictocean and the ftata b Suited in Katitfgsttoa options.

AKh&ugh the Ninth Circuitdedaioc in the K atit John case specifies that
“public land*" subjectto federal subsistence regulation offish and wuuHfe include
navigabU water* in which the United States has a reserved waterright, tfaefederal
agencies already had asserted satberity overnorwtavigabU waters flovrirg on
federal land*. Therefore; the fodarm| mubeiitsace board adll xcguU tefiahenea m
both navigable and noonavigabte waters within federal areas act apartfor a use
thatrequires reservation o fwater According to (he advance notice o frulemaking
thatdie agaw o have pubtiahed, these seas include all N ational P*xk»,.aU
National Preserves, all National W ild life Refuges, all W ild and Scenic River
System?*, the National Petroleum Reserve. Conservation and Recreation Areas, and
nearly all waters within fhe Oiugach sod Tongass National Forests, totally.170*
180 million acres, abouth alfthe statu. In these areas, state asscrtum o ftitle to the
sutancrgod lands w ill notaffect federal authority to regulate fisheries. In other
federal areas,in . BLM lands, the authority o fthe federal subsistence board is
lim ited to nonnavigabk waters. The state has so policy orplan to quiettitia to tbe

'waters in these areas, because to date the federal subsistence board has not issued
regulations for these arm thatdiffer significantly from the state regulations.

Question 9: Whatb being done to rartew navigabittty determhwtiona and
conveyances priertothe **€olheaa" rating? '

The United States w ill notreconsider navigability ofw m erw iyi it already
h«ponvcytdwith«atheoonfCBtofthecoirvtyee. The Departmento fNatural

1
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has conveyed wifhottfthe cgcxntcriffoecunveyee. The DepartmentqfNasgral
Resource* be* been attfP T~ g to negotiate consentw ith tome Nerve
corporation*, and he* beenw cew fid m one c**e to date.

Qaeatioa 10; Explain what tatar-agency proem lantfltoad within the Admiabtrmtian
to prioritbe navigaMfity xjeertloss and giiet (Me action*.

Sinoc the Ugialaare fbaded a aavigabtirty profram in (be snpphsncntal
budgetla*t spring, a group o fitate em ployee* w ith itpraeatatives from the
Department* ofFish «<nd Game, Natoral Resources, and Law hive been meeting
periodically. T Ir group hexidentified navigable watoa ixaoc* relating to title ,--------—----

v ,jumdictio&aad aeccsa&atitcoiuM ~"Jqgfepriet$es fortbestate,andbinfhe;
proceu ofidentifying particular waterway* that (be ftate ccnid use aa baaea for

litigating these iamea.

.We hope flat fltia yufBckcdy anawerayvnr questions. Again, please Wtnalmow.
if we can provide farther infannatkai.

-V «y truly yotxr*

John Shively
Coanmsiiaoer
DepartmentofN ataral Resources

TOTAL P.13
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Statement of the Alaska Public Waters Coalition

on
SB, 219 (April 9 work draft) Establishing and Relating to the Navigable Waters
Commission for Alaska,
to
Senate finance Committee
Alaska Legislature
juncau, Alaska
April 10,2002

lam Keith Bayha, chair ofthe Alaska Public Waters Coalition (APWC). The Coalition
includes sportsfishing groups, conservation organizations, former members of the Alaska
Water Board and other individuals, all ofwhom are concerned about executive actions
and legislative and regulatory initiatives affecting Alaska’s water resources that would
further special interests at the expense of the public’s interest.

Some members of our Steering Committee have intimate knowledge of the issues
addressed by this bill and the difficulties experienced in the past decade by stale and
federal agency staffs [who have attempted to do the necessary work involve with
researching evidence of navigability/non-navigability for the purpose ofquieting title to
submerged lands] without adequate executive commitment and funding.

We have reviewed the previous draff of SB. 219 and offered comments to Senate
Majority staff. Wc arc pleased that many ofour comments are now reflected in the
current work draff. Wc believe this work draft is a much-improved product.

Overall, the intentions reflected in this bill would take us in the direction most of those
who have been involved in navigability determination have wanted to go for some time.
A concern is the potentially political nature of the Commission members. A Commission
composed ofpersons with more technical background, rather than purely political
perspective would be preferable.

As written in Section 9, the life of the Commission is limited to two years. With today’s
fiscal gap unresolved we recognize the reasons for this. But, in our opinion two years
will not be long enough. If we are to go down thisroad, let’s not cripple the program
from the outset. Ifitistho intent ofthe Legislature that the Commission will make
appropriate requests for additional time and funding in its annual report [required in
Section 8] then the existing language may suffice.

fiscal Note: The fiscal note prepared by the Legislative finance Division is, we believe,
inadequate. The $200,000 for one fiscal year is inadequate. Funds will be required for
Commission member travel and per diem, as well as staff funding. Staffwill be needed
in order for any research work to be conducted. No funds arc designates for staff
positions or support,
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In conclusion, the Alaska Public Waters Coalition supports passage ofSB 219.

Thank you for considering our views.
Keilh Bayha, Chairman, APWC

10443 High BiufT

Eagle River, AK 99577
907-694-4123

nohorn@gci.net
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. FISCAL NOTE .

STATE OF ALASKA Fiscal Note Number:
200?. LEGISLATIVE SESSION Bill Version: SB222
(S) Publish Date: 2/19/02
Revision Date/Time (Note if correction): Dept. Affected: DOT&PF
Title An Act relating to certain motor '‘BRU Highways and Aviation
vehicles that are required to yield to following traffic Component Central Region Highways and Avialior
Sponsor Donley
Requester Senate 7ransportation Component Fio! 564
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inllation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services
Travel
Contractual 30.0
Supplies
Equipment

Land & Structuros
Grants & Claims

Miscellaneous
TOTAL OPERATING 30.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | | |

ICHANGE IN REVENUES ( ) | | |

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 30.0
1005 GF/Program Receipts

1037 GF/Menlal Health

Other fSoecify Tyoe-Do not abbreviate)

TOTAL 30.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2002) cost: 0.0
Chock this box (X) if funding for this bill is Includec in the Gov<irnor’s FY 2003 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

YSIS (Attach a separate pag ifnecessary) )
X|mate 203|%ns at ap rognate hghw%locanons {0 notify the
1300/5n

The depariment expects to Insa] a
publlcgfthe law. Fgoductlon and | |[t)?anon C0s's approximatel signs X $1500="$300

Prepared by; Dennis P. Poshnrd, Assistant to Commissioner Phone 465-3904
Division Commissioner's Offico Date/Time 2/11/02 9:51 AM
Approved by: Joseph L, Perkins. Commissioner Date 2/11/2002
Agency Alaska Department of Transpo.iation and Public Facilities
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2002 LEGISLATIVE SESSION Bill Version: CSSB 222(TRA)
(S) Publish Date: 3/1/02

Revision Dale/Time (Note if correction): Dept. Affected: Public Safety

Title Require Slow Drivers to Pull Over '‘BRU AST Detachments
Component AST Detachments

Sponsor Senator Donley

Requester Senate Finance Committee Component No. 2325

Expenditures/Revenues (ThOUSﬁﬂdS Of[b”arS)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2003 FY 2004
0.0 0.0

FY 2005 FY 2006 FY 2007 FY 2008

Personal Services 0.0 0.0 0.0 0.0

Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | |

ICHANGE IN REVENUES ( ) | 1

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY ?nn? budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYsIS:  (Attach a separate pago ifnecessary)

This bill wil have no fiscal impact for the Department of Public Safety.

Phone 269-4532

Prepared by: Lt. Julia Grimes
Date,Time 2/25/02 3:04 PM

Division Division of Alaska State Troopers

Approved by: Commissioner Glonn Godfrey Date 2/25/2002

Agency Department of Public Safety

Page 1 of.

(Reviled 9/2001 OMb)
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HOUSE CS FOR CS FOR SENATE BILL NO. 222(FIN)
INTHE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - SECOND SESSION

BY TIIE HOUSE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s): SENATOR DONLEY

A BILL
FOR AN ACT ENTITLED
"An Act relating to certain motor vehicles that are required to yield to following traffic

and to fines for offenses committed in highway work zones."
BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 28.35.140 isamended by adding a new subsection to read:

(b) A person operating a motor vehicle[below the posted speed limit at any
timcjon a two-lane roadway shall pull the motor vehicle off the roadway at the first
opportunity to pull over safely whenever there are five or more motor vehicles
immediately following that motor vehicle. A person operating a motor vehicle who
violates this subsection is guilty of an infraction as described in AS 28.40.050(d) and
shall be punished by a fine of at least S100.

*See. 2. AS 28.40.070 isamended to read:
Sec. 28.40.070. Fines for offenses committed within highway work zones

doubled. Whenever a person violates a provision of this title or a regulation adopted

under the authority of this title and the violation occurs within a highway work zone

- HCS CSSH 222(FIN)
New Text Underlined [DELETED TEXT BRACKETED/



WORK DRAFT WORK DRAFT 22-1 SO611\R

that has workers present at the time of the violation, notwithstanding the amount of
the fine or the maximum fine set under this title, the fine, or maximum fine, is double

the amount provided in this title.

lies CSSB 222(FIN) 2
New Text Underlined [DELETED TEXT BRACKETED1
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13 AAC 02.050. DRIVING ON RIGHT SIDE OF ROADWAY -EXCEPTIONS AND
SPECIAL SITUATIONS

Statute text

(a) Upon aroadway ofsufficient width, a vehicle must be driven upon the right halfof
the roadway, except as follows:

(1) when overtaking and passing another vehicle proceeding in the same direction, or
when preparing for aleft turn at an intersection or into an alley, private road or driveway;
(2) when traveling upon aroadway marked or divided as provided by sec. 25, 85, or 95 of
this chapter, or upon aroadway restricted to one-way traffic; or

(3) when an obstruction exists making it necessary to drive to the lefi ofthe center of the
highway; a driver must yield the right-of-way to all vehicles traveling in the opposite
direction upon the unobstructed portion ofthe highway.

(4) repealed 6/28/79;

(5) repealed 6/28/79.
(b) Upon all roadways, avehicle proceeding at less than the maximum authorized

speed o f traffic must be driven as close as practicable to the right-hand curb or
edge o f the roadway, except when overtaking and passing another vehicle
proceeding in the same direction or when preparing for a left turn at an
intersection or into an alley, private road or driveway. However, on atwo-lane
highway outside an urban area where passing is unsafe because ofoncoming
traffic or other conditions, the driver of amotor vehicle proceeding at less than
the maximum authorized speed o ftraffic and behind whom five or more vehicles
are formed in a line shall turn o ff the roadway at the nearest place designated as a
turnout or wherever sufficient area for a safe turnout exists in order to permit

following vehicles to pass.



13 AAC 02.050. DRIVING ON RIGHT SIDE OF ROADWAY -EXCEPTIONS AND

SPECIAL SITUATIONS

Statute text

(a) Upon aroadway of sufficient width, a vehicle must be driven upon the right half of
the roadway, except as follows:

(1) when overtaking and passing another vehicle proceeding in the same direction, or
when preparing for a left turn at an intersection or into an alley, private road or drivesvay;
(2) when traveling upon a roadway marked or divided as provided by sec. 25, 85. or 95 of
this chapter, or upon a roadway restricted to one-way traffic; or

(3) when an obstruction exists making it necessary to drive to the left of the center of the
highway; a driver must yield the right-of-way to all vehicles traveling in the opposite
direction upon the unobstructed portion of the highway.

(4) repealed 6/28/79;

(5) repealed 6/28/79.
(b) Upon all roadways, a vehicle proceeding at less than the maximum authorized

speed of traffic must be driven as close as practicable to the right-hand curb or
edge of the roadway, except when overtaking and passing another vehicle
proceeding in the same direction or when preparing for a left turn at an
intersection or into an alley, private road or driveway. However, on a two-lane
highway outside an urban area where passing is unsafe because of oncoming
traffic or other conditions, the driver of a motor vehicle proceeding at less than
the maximum authorized speed of traffic and behind whom five or more vehicles
are formed in a line shall turn off the roadway at the nearest place designated as a
turnout or wherever sufficient area for a safe turnout exists in order to permit

following vehicles to pass.
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HOUSE CS FOR CS FOR SENATE BILL NO. 222(JUD)
INTHE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - SECOND SESSION

BV THE HOUSE JUDICIARY COMMITTEE

Offered: 4/25/02
Referred: Finance

Sponsor(s): SENATOR DONLEY

A BILL
FOR AN ACT ENTITLED

"An Act relating lo certain motor vehicles that are required to yield to following

traffic."

BE IT ENACTED BY TIIE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 28.35.140 is amended by adding a new subsection to read:
(b) A person operating a motor vehicle five or more miles below the posted

speed limit at any lime on a two-lane roadway shall pull the motor vehicle off the
roadway at the first opportunity to pull over safely whenever there are five or more
motor vehicles immediately following that motor vehicle. A person operating a motor
vehicle who violates this subsection is guilty of an infraction as described in

AS 28.40.050(d) and shall be punished by a fine of at least S100.

Sne222c! 1- 1ICS CSSB 222(3U1))
New Text Underlined [DELETED TEXT BRACKETED)



Senator Dave Donley

ALASKA STATE LEGISLATURE

SPONSOR STATEMENT
HOUSE COMMITTEE SUBSTITUTE FOR COMMITTEE SUBSTITUE FOR
SENATE BILL 222 (JUD)
"AN ACT RELATING TO CERTAIN MOTOR VEHICLES THAT ARE
REQUIRED TO YIELD TO FOLLOWING TRAFFIC."

House Committee Substitute for Committee Substitute for Senate Bill 222 (JUD) will, with
the cooperation of the Department of Transportation and Public Facilities, increase the
number of posted signs along some of Alaska's highways informing motorists of the
existing regulation prohibiting a vehicle from delaying traffic. This bill will also increase the
fine for those in violation of this law from S30 to a fine of at least $100.

Current Alaska regulation prohibits traffic raveling at less fhan the posted speed limit from
delaying five or more vehicles and thatl.j vehicle shall pull over at the first opportunity to
do so safely; however, many drivers are not aware of this. It is the intent of this bill to make
motorists more conscious of this law and to lessen some of the congestion on our highways,

especially during the summer months.

The Department of Transportation and Public Facilities has committed to placing 20 signs
on key areas of Alaskan Highways. The signs will indicate that it is unlawful to delay five
ormore vehicles and that a violation is punishable by a fine of at least $100.

This legislation is a step in the right direction to lessen the traffic congestion problems
caused by slow vehicles. Itis unfairand dangerous to motorists that a few drivers should

"own" the road and dictate their own speed limit.

HCS CSSB 222(JUD) as written would only apply to drivers delaying five or more vehicles
while traveling at 5 or more miles below the speed limit. This does not coincide with the
current regulation. Ibelieve the language in the previous "O" version should be restored,
making it illegal for a driver to delay five or more vehicles while they are traveling under

the speed limit at any time.

DD/sew

Co-Clmir: Semite Finmice Committee
Vice-Chair: Senate Judicinry Committee
Member: Legislative Budget and Audit Com mittee « Legislative Council

January-May: STATE CAPITOL «JUNEAU. AK 99801 «(907) <165-3892 * FAX: (907) <165-6595
Junc-Dccember: 716 West Fourth Avenue »Suite <100 « ANCHORAGE. AK «99501 «(907) 269 02H « FAX- t907i v.<i m i.
Email: Senator.Dave_Donley®legis state ak us



Sec. 28.35.140. Unlawful obstruction or blocking of traffic.

A person may not purposely obstruct or block traffic on any roadway by any means. However, a service vehicle

such as a bus, garbage truck, tow truck, or ambulance may make brief stops on a roadway, which stops on the
roadway are necessary in the performance of its services.

History -
(Sec. 50-5-7 ACLA 1949; am Sec. 1ch 174 SLA 1970)
Decisions -
This law pertains to roads of sufficient width and condition to permit vehicles to pass, without injury to

their tires or other parts, and without danger of collision. Vogler v. Greimann, 12 Alaska 19, 78 F. Supp. 575 (D.

Alaska 1948).
On a two-lane highway, even a one foot obstruction could easily cause a following car to swerve into the

opposite lane to clear a parked vehicle. This would interfere with the normal flow of traffic and amount to a
violation under this section. Bcaumaster v. Crandall, 576 P.2d 988 (Alaska 1978).

This section is not an exclusive list of service vehicles. Beaumaster v. Crandall, 576 P.2d 9SS (Alaska

1978).
as a

A driver, while not operating a professional service vehicle, may be engaged in the same activity
service vehicle would have been. Beaumaster v. Crandall, 576 P.2d 98S (Alaska 1978).

Such as pulling over to aid occupants of overturned car. - This section describes service vehicles as buses,
garbage trucks, tow trucks or ambulances, but a reasonable construction of the statute would hold that one who
pulled his car over to the side of the road in an emergency situation in order to aid the occupants of an overturned
car, was acting in a service capacity. Beaumaster v. Crandall, 576 P.2d 98S (Alaska 1978).

A person who pulled over to the side of the road in an emergency situation in order to aid the occupants of
an overturned car, apparently parking as far over on the right as he could given the snow conditions and the
presence of a ditch on the side of the road, and who also turned his emergency flasher lights on, was entitled to
make a brief stop on the roadway as necessary in the performance of Samaritan efforts. Beaumaster v. Crandall.

576 P.2d 9SS (Alaska 197S).

Collateral Refs -
7TA Am. Jur. 2d, Automobiles and Highway Traffic, See. 277.

6! A C.J.S., Motor Vehicles, Sec. 684.



. FISCAL NOTE .

STA'l F OF ALASKA Fiscal Note Number:
2002 LEGISLATIVE SESSION Bill Version: SB222
(S) Publish Date: 2/19/02
Revision Dale/Timo (Note if correction): Dept. Affected: DOT&PF
Title An Act relating to certain motor 'BRU Highways and Aviation
vehicles that are required to yield to following traffic Component Central Region Highways and Aviatior
Sponsor Donley
Requester ienate Transportation COprOI‘Ient I\b 564
Expenditures/Revenues (ThousandSOfDOIIarS)

Note; Amounts do r ' nclude mllation unless otherwise noted below.
OPERATING EXHE JITURES FY 2003 FY 2004 FY 2005 FY 2006

Personal S ies
Travel
Contractual 30.0
Supplies
Equipment
Land & Slructuros
Granfs & Claims
Miscellaneous
TOTAL OPERATING 30.0 0.0 0.0 0.0

FY 2007 FY 2008

0.0 0.0

CAPITAL EXPENDITURES | I

CHANGE IN REVENUES ( ) |
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 30.0
1005 GF/Program Receipts

1037 GF/Menla! Health

Other (Soecify Type-Do not abbreviate)
TOTAL 30.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) If funding for this bill Is included In the Governor's FY 2003 budget proposal:

POSITIONS
Full-tirne
Part-time
Temporary

A YSIS (Attach a separae pa ifnecessary)
The (e i

artmen expects to Install rX|mate 0signs at appropriate highway locations to notify the
publlcg fthe law. F;?oductlon al. ppﬁ |onc sts ap rOX|maFt)gI ng(D/s(I] 2¥)3|gns XSI500=$300

Phone 465-3904

Prepared by; Dennis R. Poshard, Assistant to Commissioner
Date/Cirne 2/11/02 9:51 AM

Division Commissioner's Offic >
Approved by: Joseph L. Perkins. Commissioner Date 2/11/2002
Agency Alaska Department of Transportation and Public Facilities

Pago 1of 1
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FISCAL NOTE

Fiscal Note Number:

STATE OF ALASKA

2002 LEGISLATIVE SESSION Bill Version: CSSB 222(TRA)
(S) Publish Date: 3/1/02
Dept. Affected: Public Safety

Revision Dale/Time (Note if correction):

Title Require Slow Drivers to Pull Over 'BRU AST Detachments
Component AST Detachments

Sponsor Senator Donley

Requester Senate Finance Committee Component No. 2325

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003
Personal Services 0.0 0.0 0.0 0.0 0.0
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) ! |

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYsSIS:  (Attach a separate pago if nocossaiy)

This hill wil have no fiscal impact for the Department of Public Safety.

Phone 269-4532

Propared by: Lt. Juiia Grimes
Date/Time 2/25/02 3 04 PM

Division Division of Alaska State Troopers

Approvod by: Commissioner Glenn Godfroy Dnto 2/25/2002

Agoncy Department of Public Safety

Page 1of.
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FY 2004 FY 2005 FY 2006 FY 2007 FY 2008

0.0

0.0

0.0









St.<ATE FINANCE COMMITTEE REPORT
REPORTED OU r

DATE: 2/19/02 FURTHER:
SENATE FINANCE DATE TURNED
COMMITEE IN TO OFFICE:
Finance Committee considered SENATE BILL NO. 222
8222 REQURESLOWDRIVERS TORUL OVER
"An Act relating to certain motor vehicles that are required to yield to following traffic."
and recommends: Senate Bill:
STiM [Asameﬂﬂe
\<A be replac Pd with. CS O U ct-cAc< (V~=1N ) j newtitle
. rox Foa THCO no IN6- House Bill:
[ 1 adopt previous cs » _( ) [ } samettitle
[ ] technical title
[ ] attached amendment(s) [ ] new: SCR#_
[ 1 adopt Letter of Intent by Committee
[ 1 further referral to Committee
NEW FISCAL NOTL'(S): PREVIOUS FISCAL NOTE(S):
Department Date Fiscal

[ ] APPROPRIATION - no fiscal note

SIGNATURES AND RECOMMENDATIONS NoRec  Amend

COCHAIR
COCHAIR



FISCAL NOTE

STATE OF ALASKA
2002 LEGISLATIVE SESSION

Revision Date/Time (Nole if correction):
Reauire Slow Drivers to Pull Over

Title
Sponsor Senator Donley
Requester Senate Finance Committee

Expenditures/Revenues

Note: Amounts do not include inflation unless otherwise noted below.
FY 2003

OPERATING EXPENDITURES
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Menlal Health

Other (Specify Type-Do not abbreviate)
TOTAL

Estimate of any current year (FY2002) cost:

0.0

0.0

0.0

reported o!

Fiscal Note Number:
Bill Version: CSSB 222(TRA)

() Publish Date:

Dept. Affected: Public Safety
'‘BRU AST Detachments
Component AST Detachments

Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYsSIS:  (Attach a separate paao if necessary)

This bill will have no fiscal impact for the Department of Public Safety.

Lt. Julia Grimes
Division of Alaska Stale Troopers

Prepared by:
Division
Commissioner Glenn Godfrey
Department of Public Safoty

Approved by:
Agency

(Ruigd OTLOND

Phone 269-4532
Date/Time 2/25/02 3:04 PM

Date 2/25/2002

Page 1 of

r

Component No. 2325
(Thousands of Dollars)
FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
(Thousands of Dollars)
0.0 0.0 0.0 0.0 0.0
0.0



Alaska State Senate

Senate Finance Committee

Mail Stop 3i00
Official Business Slate Capitol
Juneau. Alaska 99801-1182

MEMO
March 21, 2002
TO: Heidi Vogel, Senate Secretary

From: Mindy Rowland, Senate Finance Secretary

RE: Fiscal notes for SB 222

Please note the Senate Finance Committee intent to report from Committee, CS SB 222
(FIN) with the following fiscal notes.

Department of Transportation and Public Facilities, Highways and Administration

Component No. 564
Dated 2/11/2002 9:51 AM
$30.0 Total Operating

Department of Public Safely, AST Detachments

Component No. 2325
Dated 2/25/2002 3:04 PM
$0.0 Total Operating

Thank you for your attention to this matter.

CC:  Laura Glaiscr Staff to Senator Pete Kelly
Sara Wright, Staff to Senator Dave Donley



FISCAL NOTE

STATE OF ALASKA

2002 LEGIS

LATIVE SESSION

Revision Date/Time (Note if correction):

Title

"mSponsor
Requester

Expenditures

An Act relating to certain motor

Fiscal Note Number:

Bill Version:
(S) Publish Date:

Dept. Affected;

"BRU

MAR | 2002
T IATE{)liXi"ln‘.':

|
SB222 -

2/19'02

DQ7&FC

Highways and Aviation

vehicles that are required to yield to following traffic Component Central Region Highways and Aviatior

Donley
Senate Transportation

[Revenues

Note: Amounts do not include inflation unless otherwise notea Delow.

OPERATING EXPENDITURES

Personal Servic
Travel
Contractual
J'jppNes
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTA

JCAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE

1002 Federal R
1003 GF Match
1004 GF

1005 GF/Program Receipts

1037 GF/Menta

Other (Specify Type-Co not abbreviate)

FY 2003

es

30.0
L OPERATING 30.0

0

eceipt:

30.0
I Health

30.0

TOTAL

Estimate of any current year (FY2002) cost:

Check this box (X) If funding for this bill is included in the Governor’'s FY 2003 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

LYSIS:

e"(geg

Prepared by:
Division
Approved by:
Agency

IRnikd SZLOVG

Taltrrt]gn%r\]/& £ eats 0 inéta

(Attach a separate p ifnecessary)

roauction and |

)

Component No. 564
(Thousands of Dallars/
FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
0.0 0.0 0.0 0.0 0.0
(Thousands of Dollars)
0.0 0.0 0.0 0.0 0.0

0.0

A0signs at a

)

1S approXing

Dennis R. Poshard. Assistant to Commissioner

Commissioner's Office

(c

PRGOS

Q

S

Phone 465-3904
Date/Time 2/11/02 9:51 AM

Joseph L, Porkins. Commissioner

Date 2/11/2002

Alaska Department of Transportation and Public Facilities

Page lof_1
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CS FOR SENATE BILL NO. 222(FIN)
INTHE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - SECOND SESSION

BY THE SENATE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s): SENATOR DONLEY

A BILL
FOR AN ACT ENTITLED

"An Act relating to certain motor vehicles that are required to yield to following
traffic.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 28.35.140 is amended by adding a new subsection to readl
(b) A person operating a motor vehicle below the posted speed limit at any

time on a two-lane roadway shall pull the motor vehicle off the roadvvaj at the first
opportunity to y  over safely whenever there is at least 100 feet of visible and
unobstructed roadway in front of that motor vehicle and there aie five or more motor
vehicles immediately following that motor vehicle. A person operating a motor
vehicle who violates this subsection is guilty of an infraction as described in
AS 28.40.050(d) and shall be punished by a fine of at least $200, and the department

shall assess two points against the person's driver's license.

-1- CSSB 222(FIN)
Nc-w Texc Underlined [DELETED TEXT BRACKETED!



Senator Dave Donley
ALASKA STATE LEGISLATURE

MEMORANDUM

TO: Senator Pete Kelly
Co-Chair, Senate Finance Committee
FROM: Senator Dave Donley
DATE: February 28, 2002
RE: Committee Substitute to Senate Bill 222 (TRA) “An Act relating to certain

motor vehicles that are required to yield to following traffic”

Attached is a work draft of Committee Substitute for SB 222 (FIN) "An Act relating to
certain motor vehicles that are required to yield to following traffic” for your consideration.

CSSB 222 (FIN) is different from the previous CSSB 222 (TRA) in that it requires vehicles
driving below the posted speed limit to pul! over. CSSB 222 (TRA) did not have speed

limitation.

Also, it now says that a vehicle is required to pull over at anv time it is going under the speed
limit and obstructing five or more vehicles. Previously it stated that a motor vehicle only
needed to pull over when it was constantly moving under the speed limit.

Also added to the bill was the assessment of two points on a violator’s driver’s license.

If you have any additional questions or comments, picate contact Sara Wright of my staff at
\3892. Thank you.

Attachment:; Work Draft CS for Committee Substitute to Sent te Hill 222 (PIN)
Sponsor Statement lor CSSB 222 (FIN)
Pertinent Statutes and Administrative Code
Sponsor Statement for CSSB 222 (TRA)
Fiscal Note for SB 222

DD/sew

Co-Clntir: Senate Finuncc Committee
Vice-Chair: Senate Judiciary Committee
Member: Legislative Budget and Audit Committee Legislative Council
Junuary-May: STATE CAPITOL *JUNEAU, AK *9980J¢ (907) 465-3892 « rax: (907) 465 6595
June-Dccember: 116 west Fourth Avenue * Suite 400 ¢ ANCHORAGE. Ak ¢ 99501 o (907) 269-0234 « FAX. (907) 269-0238

mnv.ukn'iiuliliriins.oru/Donk'V.htm « www.IrL'kstaliMik.us/sniali'/dnnli'v/htin




Senator Dave Donley
ALASKA STATE LEGISLATURE

SPONSOR STATEMENT
COMMITTEE SUBSTITUTE TO SENATE BILL 222 (FIN)
"AN ACT RELATING TO CERTAIN MOTOR VEHICLES THAT ARE
REQUIRED TO YIELD TO FOLLOWING TRAFFIC"

Committee Substitute to Senate Bill 222 (FIN) will, with the cooperation of the
Department of Transportation and Public Facilities, increase the number of posted
signs along some of Alaska's highways informing motorists of the existing law
prohibiting a vehicle from delaying traffic. This bill will also increase the fine for
those in violation of this law from $30 to $200 and will assess two points to the

violator's driver's license.

Current Alaska regulation prohibits traffic traveling at less than the posted speed
limit from delaying five or more vehicles; however, many drivers are not aware of
this. It is the intent of this bill to make motorists more conscious of this law and to
lessen some of the congestion on our highways, especially during the summer
months.

The Department of Transportation and Public Facilities has committed to placing 20
signs on Alaskan highways with the highest traffic volume. The signs will indicate
that itis unlawful to delay five or more vehicles and that a violation is punishable by
aminimum fine of $200 and an assessment of two points on a violator's driver'”
license.

This legislation is a step in the right direction to lessen the traffic congestion
problems caused by slow vehicles. Itisunfairand dangerous to motorists that a few
drivers should "own" the road and dictate theirown speed limit.

DD/sew

Co-Chuir: Senate Finance Committee
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13 AAC 02.050. DRIVING ON RIGHT SIDE OF ROADWAY -EXCEPTIONS AND

SPECIAL SITUATIONS

Statute text

(a) Upon aroadway of sufficient width, a vehicle must be driven upon the right half of
the roadway, except as follows:

(1) when overtaking and passing another vehicle proceeding in the same direction, or
when preparing for a left turn at an intersection or into an alley, private road or driveway:
(2) when traveling upon a roadway marked or divided as provided by sec. 25, 85, or 95 of
this chapter, or upon a roadway restricted to one-way traffic: or

(3) when an obstruction exists making it necessary to drive to the left of thecenter of the
highway; a driver must yield the right-of-way to all vehicles traveling intheopposite
direction v on the unobstructed portion of the highway.

(4) repealed 6/28/79;

(5) repealed 6/2S/79.
(b) Upon all roadways, a vehicle proceeding at less than the maximum authorized

speed of traffic must be driven as close as practicable to the right-hand curb or
edge of the roadway, except when overtaking and passing another vehicle
proceedin0 in the same direction or when preparing for a left turn at an
intersection or into an alley, private road or driveway. However, on a two-lane
highway outside an urban area where passing is unsafe because of oncoming
traffic or other conditions, the driver of a motor vehicle proceeding at less than
the maximum authorized speed of traffic and behind whom five or more vehicles
are formed in a line shall turn off the roadway at the nearest place designated as a
turnout or wherever sufficient area for a safe turnout exists in order to permit

following vehicles to pass.



13 AAC 02.295. MINIMUM SPEED REGULATION
Statute text

(a) No person may drive a motor vehicle so slowly as to impede the normal and
reasonable movement of traffic, except when reduced speed is necessary for safe
operation or in compliance with statutes, regulations, or ordinances.

(b) When the Department of Transportation and Public Facilities, or a municipality, in
their respective jurisdictions, determines under sec. 2S0 of this chapter that slow speeds
on a highway or part of a highway unreasonably impede the normal movement of traffic,
the respective authority may determine a minimum speed limit not in excess of 55 miles
per hour for that highway or part of a highway below which no person may drive a
vehicle, except when necessary as prescribed in (a) of this section. The limit is effective
when posted on fixed or variable signs.



