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22-GS10S7\S

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TW ENTY-SECOND LEGISLATURE - FIRST SESSION

B Y  T H E  S E N A TE  F IN A N C E  C O M M IT T E E  jI
O ffe re d :
R e fe rre d : I
Sponso r(s ): S EN A TE  R U LE S  C O M M IT T E E  B Y  R EQ U ES T O F T H E  G O V E R N O R

A BILL
i

FO R  AN A CT EN TITLED i

"An Act relating to fees for certain uses of state w a te r  and to the accounting and 

appropria tion  of those fees; relating to authorizations for the tem po rary  use of state 

water; m aking other am endm ents to the Alaska W ate r  Use Act; and providing for an
i

effective date."
II

BE IT  EN ACTED  BY T H E  LE G ISLA TU R E O F T H E  STATE O F  ALASKA:

* Section 1. The uncodified law of the State o f Alaska is amended by adding new sections 

to read:

POLICY REGARDING STATE WATER USE FEES, (a) It is the policy o f the 

legislature to authorize the Department o f Natural Resources to assess a reasonable fee for the 

services it provides in facilitating the use o f state water; the fee should reflect the reasonable 

direct cost o f providing the sendee, but it is the policy o f the state that the fee not include

(1) the costs and salaries o f administrative, support, or supervisory personnel 

who are not directly engaged in providing the service;

(2) other budgeted overhead expenses, including rent and utilities;
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(3) interagency charges that would not meet the requirements o f AS 37.10.052 

- 37.10.058 if  those charges had been incurred or invoiced by the agency providing the 

designated regulatoiy service;

(4) public consultation costs when the consultation is not required by law; I
(5) costs related to an appeal o f permit issuance by a person other than the 

applicant for that permit;

(6) expenses that are not reasonably necessary to comply with the law under 

which the service is provided; or

(7) travel expenses for inspecting businesses having not more than 20

employees. |
(b) It is the policy o f the legislature that the Department o f Natural Resources not 

apply a charge to the holder o f a certificate o f appropriation that is not specifically related to 

services provided by the department., except that the department may continue to charge the 

annual $50 administrative service fee currently in use by the department in order to maintain 

the water rights program for the benefit o f Alaskans and current water rights holders.
j

(c) It is the policy o f the legislature that the Department o f Natural Resources

(1) minimize the required costs, including application fees, on individuals and 

businesses withdrawing less than a significant amount o f water;

(2) consider providing a partial fee reduction for water rights holders and ; 

applicants who have approved irrigation management plans.

* Sec. 2. The uncodified law o f the State o f Alaska is amended by adding a new section to ' 

read:

FINDINGS, POLICY, AND PURPOSE RELATED TO AUTHORIZATIONS FOR ! 

CERTAIN TEMPORARY USES OF STATE WATER, (a) The legislature finds that

(1) many construction, development, commercial, and private activities 

require an authorization for the temporary use o f the state's water without the need to acquire 

a permanent right to appropriate water;

(2) for many years, in appropriate circumstances, the Department o f Natural 

Resources has issued revocable pemiits for the temporary use o f  state water under AS 46.15; 
and

(3) the legislature validates and affirms that temporary permits authorizing the
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1 temporary use o f state water continue to be appropriate under AS 46.15.

2 (b) It is the policy o f the legislature to expressly confirm in the Department o f Natural

3 Resources the authority' to issue authorizations for temporary use o f water subject to

4 appropriate conditions and limitations set by the Department of Natural Resources.

5 :l (c) The purpose o f the enactment o f AS 46.15.155 in sec. 6 o f this Act is to

6 (1) confirm the authority o f the Department o f Natural Resources to issue
ii

7 authorizations for temporary use o f water; and

8 (2) affirm the validity o f existing temporary permits for the use o f state water

9 issued before the effective date o f this Act that may have been called into question by the

10 ; rationale used by the court in Greenpeace v. Alaska Department of Natural Resources, 3AN-
11 |i 00-3415 Civil.

[j
12 j; * Sec. 3. AS 37.10.058(2) is amended to read:

Ji

13 1 (2) "designated regulatory' service" means a regulatory service
ji

14 ; provided under the following regulatory programs:

15 j| (A) regulation o f the disposal o f waste into waters o f the state

16 •! under AS 46.03.100;
v

1 7 : (B) certification o f federal permits or authorizations under 33
i*

18 j! U.S.C. 1341 (sec. 401, Clean Water Act); [AND]

19 ; (C) a coastal management consistency determination relating to

20 j a permit or authorization issued under a program listed in (A) or (B) o f this 1It
21 |! paragraph, if  the determination is made by the agency issuing the permit or j
22 |i authorization; and

|j
23 i| (D) anv authorization for the use or appropriation of w ater
24 ! u nder AS 46.15.

!
25 ji * Sec. 4. AS 46.15.020(b) is amended to read:

26 J; (b) The commissioner shall

(1) adopt procedural and substantive regulations to carry out the 

provisions o f this chapter, taking into consideration the responsibilities o f the 

Department o f Environmental Conservation under AS 46.03 and the Department of 
Fish and Game under AS 16;

(2) keep a public rec Fall applications for permits and certificates

22-GS10S7\S
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and other documents filed in the commissioner's office; and shall record all permits 

and certificates and amendments and orders affecting them and shall index them in 

accordance with the source o f the water and the name o f the applicant or appropriator;

(3) cooperate with, assist, advise, and coordinate plans with the 

federal, state, and local agencies, including local soil and w ate r  conservation 

districts, in matters relating to the appropriation, use, conservation, quality, disposal, 

or control o f waters and activities related thereto;

(4) prescribe fees or service charges for any public sendee rendered 

consistent with AS 37.10.050 - 37.10.058, except th a t  the d epar tm en t may charge 

under regulations adopted bv the d epar tm en t an annual S50 administrative 

service fee to maintain the w ater m anagem ent p ro g ra m ;

(5) before February 1 o f each year, prepare a report describing the !
)

activities o f the commissioner under AS 46.15.035 and 46.15.037; the commissioner j 

shall notify the legislature that the report is available; the report must include
n 1(A) information on the number o f applications and ! 

appropriations for the removal o f water from one hydrological unit to another 

that were requested and that were granted and on the amouni. of water 

involved;

(B) information on the number and location o f sales of .vater

conducted by the commissioner and on the volume o f water sold;

(C) recommendations o f the commissioner for changes in state

water law; and

(D) a description o f state revenue and expenses related to 

activities under AS 46.15.035 and 46.15.037.

* Sec. 5, AS 46.15.035(e)(2) is amended to read:

(2) "hydrologic unit" means a hydrologic subregion established by the 

United States Department o f the Interior, Geological Survey, on the "Hydrologic Unit 

M ap-1987, State o f Alaska"; "hvdrologic un it"  includes the w ate r  of an ocean th a t  

is ad jacent to a hvdrologic subregion of the s ta te . ["]

* Sec. 6. AS 46.15 is amended by adding a new section to read:

Sec. 46.15.155. Authorization for tem po rary  use o f water. (a)
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N e w  Text U n d e r l i n e d  [DELETED TE X T  BRACKETED]



22-GS10S7\S

Notwithstanding any contrary provision of this chapter, the commissioner may 

authorize the temporary use o f a significant amount o f water, as determined by the 

department by regulation, for a period of time not to exceed five consecutive years, if 

the water applied for has not been appropriated in accordance with this chapter.
i

(b) Notwithstanding any contrary provision o f this chapter, an authorization 

for a temporary use o f less than a significant amount o f  water is not required under 

this section unless the commissioner has determined by regulation that the use may 

have an adverse effect on other water uses and that an authorization must be obtained 

from the department.

(c) The issuance of an authorization for temporary use o f water under this 

section does not establish a right to appropriate water. The temporary use o f water 

under an authorization remains subject to appropriation under this chapter.

(d) Notwithstanding any contrary provision o f this chapter, the commissioner 

is not required to provide public notice under AS 46.15.133 o f  a proposed 

authorization for temporary use o f water; however, the commissioner shall request ' 

comment on an application for temporary use o f water from the Department o f  Fish j 

and Game and the Department o f Environmental Conservation.

(e) The provisions o f AS 46.15.080 do not apply to the issuance under this 

section o f an authorization for temporary use of water.

(f) The commissioner may impose reasonable conditions or limitations on an 

authorization for temporary use o f water to protect the water rights o f other persons or 

to protect fish and wildlife habitat, human health, or other public interests.

(g) Upon approval by the department, an authorization under this section may 

be transferred to another person under the same conditions and limitations under 

which the authorization was issued.

(h) A person to whom an authorization for temporary use o f water was issued j 

under this section may allow another person to use the authorization, consistent with 

the conditions and limitations o f the authorization.

(i) The commissioner may modify, suspend, or revoke an authorization issued 

under this section if  the commissioner determines it necessary to protect the water 

rights o f other persons or the public interest.
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1 |: * Sec. 7. AS 46.15.180(a) is amended to read:
ti

2 'j (a) A person may not
i]

3 (1) construct works for an appropriation, or divert, impound, withdraw,
II

4 |l or use a significant amount o f water from any source without a permit^ [OR] certificate
1

5 o f appropriation, o r au thorization  issued un der this ch ap te r:

6 ' (2) violate an order o f the commissioner to cease and desist from

7 | preventing any water from moving to a person having a prior right to use it;

8 | (3) disobey an order o f the commissioner requiring the person to take

9 steps to cause the water to move to a person having a prior right to use it;
li !

10 i| (4) fail or refuse to install meters, gauges, or other measuring devices '
I *

111 or control works;I
12 j (5) violate an order establishing corrective controls for an area or for a ;
I i13 II source o f water;
I . !

14 (6) knowingly make a false or misleading statement in a declaration of i
i, |

15 il existing right.

22-GS10S7\S

16 ; * Sec. 8. The uncodified law o f the State o f Alaska is amended by adding a new section to
I

17 read:
l

18 VALIDITY OF EXISTING TEMPORARY PERMITS ISSUED BEFORE THEli
19 EFFECTIVE DATE OF THIS ACT. (a) A temporary permit issued before the effective date

20 , o f this Act by the Department o f Natural Resources under AS 46.15 authorizing the temporary

21 ; use o f water is valid and remains in effect, notwithstanding that public notice was not
22

23

24

25

26

27

28

29

30

31

provided under AS 46.15.133 or the criteria set out in AS 46.15.080 were not applied before 

the temporary permit was issued.

(b) A temporary permit described in (a) o f this section shall be considered to be an 

authorization for temporary use o f water under AS 46.15.155, enacted by sec. 6 o f this Act, as 

if  AS 46.15.155 had been in effect at the time the temporary permit was issued. A temporary 

permit described in this subsection is subject to the terms and conditions set out in the 

temporary permit and is subject to the requirements o f AS 46.15.155, enacted by sec. 6 o f this 
Act.

* Sec. 9. The uncodified law o f the State o f Alaska is amended by adding a new section to 

read:

CSSB 139(FIN) -6-
N e w  T c x i  U n d e r l i n e d  [DELETED T E X T  BRACKETED]



II"
1 TRANSITION: REGULATIONS, (a) Under AS 44.62.125(b)(6), the regulations

2 attorney may change the term "temporary water use permit" in regulations o f the Department

3 o f Natural Resources concerning water use to "authorization for temporary' use o f water" as

4 .  consistent with this Act.

5 (b) To the extent that the regulations are not inconsistent with this Act, regulations
li

6 :i related to water management adopted by the Department o f Natural Resources under

7 AS 46.15 and in effect on the effective date o f this Act remain in effect until amended or
!

8 repealed and may be administered and enforced by the Department o f Natural Resources.
II

9 * Sec. 10. Except as provided in sec. 11 o f this Act, this Act takes effect immediately under

10 >i AS 01.10.070(c).

11 : * Sec. 11. Section 4 o f  this Act takes effect July 1, 2002.
! |

iI !
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CS FO R SENATE BILL NO. 139( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY

O ffe re d :
R e fe rre d :

Sponso r(s): S E N A TE  R U LE S  C O M M IT T E E  B Y  R EQ U E S T O F T I IE  G O V E R N O R

A BILL 

F O R  AN A CT EN TIT LED  

"An Act relating to fees for certain uses of state w a te r  and to the accounting and

2 appropria tion of those fees; relating to au thorizations for the tem porary  use of state

3 w ater; m aking o ther am endm ents to the A laska W ate r  Use Act; and providing for an

4 effective date."

BE IT ENACTED BY T H E  L E G ISLA TU R E O F  T H E  STATE O F  ALASKA:

6 * Section 1. The uncodified law of the State o f Alaska is amended by adding new sections

7 to read:

8 POLICY REGARDING STATE W ATER USE FEES, (a) It is the policy o f the

9 legislature to authorize the Department o f Natural Resources to assess a reasonable fee for the

10 services it provides in facilitating the use o f state water; the fee should reflect the reasonable

11 direct cost o f providing the service, but it is the policy o f the(state! that the fee not include

12 (1) the costs and salaries o f administrative, support, or supervisory personnel

13 who are not directly engaged in providing the service;

14 (2) other budgeted overhead expenses, including rent and utilities;
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1 (3) interagency charges that would not meet the requirements o f AS 37.10.052

2 - 37.10.058 if those charges had been incurred or invoiced by the agency providing the

3 designated regulatory service;

4 (4) public consultation costs when the consultation is not required by law;

5 (5) costs related to an appeal o f permit issuance by a person other than the

6 applicant for that permit;

7 (6) expenses that are not reasonably necessary to comply with the law under

8 which the service is provided; or

9 (7) travel expenses for inspecting businesses having not more than 20

10 employees.

11 (b) It is the policy o f the legislature that the Department o f  Natural Resources not

12 apply a charge to the holder o f a certificate o f appropriation that is not specifically related to

13 services provided by the department, except that the department may continue to charge the

14 annual $50 administrative service fee currently in use by the department in order to maintain

15 the water rights program for the benefit o f Alaskans and current water rights holders.

16 (c) It is the policy o f the legislature that the Department o f Natural Resources

17 minimize the required costs, including application fees, on individuals and businesses

18 withdrawing less than a significant amount o f water.

19 * Sec. 2. The uncodified law of the State of Alaska is amended by adding a new section to

20 read:

21 FINDINGS, POLICY, AND PURPOSE RELATING TO AUTHORIZATIONS FOR

22 CERTAIN TEMPORARY USES OF STATE WATER, (a) The legislature finds that

23 (1) many construction, development, commercial, and private activities

24 require an authorization for the temporary use o f the state's water without the need to acquire

25 a permanent right to appropriate water;

26 (2) for many years, in appropriate circumstances, the Department o f Natural

27 Resources has issued revocable permits for the temporary use o f state water under AS 46.15;

28 and

29 (3) the legislature validates and affirms that temporary permits authorizing the

30 temporary use o f state water continue to be appropriate under AS 46.15.

31 (b) It is the policy of the legislature to expressly confirm in the Department o f Natural

CSSB 139( ) -2-
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Resources the authority to issue authorizations for temporary use o f water subject to 

appropriate conditions and limitations set by the Department o f Natural Resources.

(c) The purpose o f the enactment of AS 46.15.155 in sec. 6 o f this Act is to

(1) confirm the authority o f the Department o f Natural Resources to issue 

authorizations for temporary use o f water; and

(2) affirm the validity o f existing temporary permits for the use o f state water 

issued before the effective date o f this Act that may have been called into question by the 

rationale used by the court in Greenpeace v. Alaska Department o f Natural Resources, 3AN- 

00-3415 Civil.

* Sec. 3. AS 37.10.058(2) is amended to read:

(2) "designated regulatory service" means a regulatory service 

provided under the following regulatory programs:

(A) regulation o f the disposal of waste into waters of the state 

under AS 46.03.100;

(B) certification of federal permits or authorizations under 33 

U.S.C. 1341 (sec. 401, Clean Water Act); [AND]

(C) a coastal management consistency determination relating to 

a permit or authorization issued under a program listed in (A) or (B) o f this 

paragraph, if  the determination is made by the agency issuing the permit or 

authorization; and

(D) any authorization for the use o r appropria tion  of w ater 

u n d e r  AS 46.15.

* Sec. 4. AS 46.15.020(b)(4) is amended to read:

(4) prescribe fees or sendee charges for any public service rendered 

consistent with AS 37.10.050 - 37.10.058, except that the depar tm en t may charge 

under regulations adopted bv the departm en t an annual S50 administrative 

sendee fee to m aintain the w ate r  m anagem ent p ro g ram :

* Sec. 5. AS 46.15.035(e)(2) is amended to read:

(2) "hydrologic unit" means a hydrologic subregion established by the 

United States Department o f the Interior, Geological Survey, on the "Hydrologic Unit 

M ap-1987, State o f Alaska’1; "hvdrologic unit*1 includes the w ate r  of an ocean that

-3 -
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is ad jacent to a hvdrologic subregion of the sta te . ["]

* See. 6. AS 46.15 is amended by adding a new section to read:

Sec. 46.15.155. A uthorization for tem p o rary  use of w ater. (a) 

Notwithstanding any contrary provision o f this chapter, the commissioner may 

authorize the temporary use o f a significant amount o f water, as determined by the 

department by regulation, for a period of time not to exceed five consecutive years, if  

the water applied for has not been appropriated in accordance with this chapter. The 

commissioner may extend an authorization under this section for one additional term 

o f five consecutive years.

(b) Notwithstanding any contrary provision o f this chapter, an authorization 

for a temporary use o f less than a significant amount o f vvater is not required under 

this section unless the commissioner has determined by regulation that the use may 

have an adverse effect on other water uses and that an authorization must be obtained 

from the department.

(c) The issuance o f an authorization for temporary use o f water under this 

section does not establish a right to appropriate water. The temporary use o f water 

under an authorization remains subject to appropriation under this chapter.

(d) Notwithstanding any contrary provision of this chapter, the commissioner 

is not required to provide public notice under AS 46.15.133 o f a proposed 

authorization for temporary use o f water; however, the commissioner shall request 

comment on an application for temporary use o f water from the Department of Fish 

and Game and the Department o f Environmental Conservation..

(e) The provisions o f AS 46.15.0S0 do not apply to the issuance or extension 

under this section o f an authorization for temporary use o f  water.

(f) The commissioner may impose reasonable conditions or limitations on an 

authorization for temporary use o f water to protect the w ater rights o f other persons or 

to protect fish and wildlife habitat, public health, or other public interests.

(g) Upon approval by the department, an authorization under this section may 

be transferred to another person under the same conditions and limitations under 

which the authorization was issued.

(h) A person to whom an authorization for temporary use o f water was issued

CSSB 139( ) -4-
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under this section may allow another person to use the authorization, consistent with 

the conditions and limitations o f the authorization.

(i) The commissioner may modify, suspend, or revoke an authorization issued 

under this section if  the commissioner determines it necessary to protect the water 

rights o f other persons or the public interest.

* Sec. 7. AS 46.15.180(a) is amended to read:

(a) A person may not
(1) construct works for an appropriation, or divert, impound, withdraw, 

or use a significant amount o f water from any source without a permit^ [OR] certificate 

of appropriation, o r au thoriza tion  issued un der this ch ap te r;

(2) violate an order o f the commissioner to cease and desist from 

preventing any water from moving to a person having a prior right to use it;

(3) disobey an order o f the commissioner requiring the person to take 

steps to cause the water to move to a person having a prior right to use it;

(4) fail or refuse to install meters, gauges, or other measuring devices 

or control works;

(5) violate an order establishing corrective controls for an area or for a 

source o f water;

(6) knowingly make a false or misleading statement in a declaration of

existing right.

* See. 8. The uncodified law o f the State of Alaska is amended by adding a new section to 

read:

VALIDITY OF EXISTING TEMPORARY PERMITS ISSUED BEFORE THE 

EFFECTIVE DATE OF THIS ACT. (a) A temporary permit issued before the effective date 

o f this Act by the Department o f Natural Resources under AS 46.15 authorizing the temporary 

use of water is valid and remains in effect, notwithstanding that public notice was not 

provided under AS 46.15.133 or the criteria set out in AS 46.15.080 were not applied before 

the temporary permit was issued.

(b) A temporary permit described in (a) o f this section shall be considered to be an 

authorization for temporary us: o f water under AS 46.15.155, enacted by sec. 6 o f this Act, as 

if  AS 46 15.155 had been in effect at the time the temporary permit was issued. A temporary

WORK DRAFT WORK DRAFT 22-GS10S7VJ
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permit described in this subsection is subject to the terms and conditions set out in the 

temporary permit and is subject to the requirements o f AS 46.15.155, enacted by sec. 6 o f this 

Act.
* Sec. 9. The uncodified law o f the State o f Alaska is amended by adding a new section to 

read:
TRANSITION: REGULATIONS, (a) Under AS 44.62.125(b)(6). the regulations 

attorney may change the term "temporary water use permit" in regulations o f the Department 

of Natural Resources concerning water use to "authorization for temporary use o f water" as 

consistent with this Act.

(b) To the extent that the regulations are not inconsistent with this Act, regulations 

related to water management adopted by the Department o f Natural Resources under 

AS 46.15 and in effect on the effective date o f this Act remain in effect until amended or 

repealed and may be administered and enforced by the Department o f Natural Resources.

* Sec. 10. Except as provided in sec. 11 o f this Act, this Act takes effect immediately under 

AS 01.10.070(c).

* Sec. 11. Section 4 o f this Act takes effect July 1, 2002.
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CHANGES BETWEEN RESOURCES & FINANCE 
COMMITTEE SUBSTITUTES FOR SB 139 

STATE WATER RIGHTS 
Using Resources CS as basis for Page & Line #s.

1) Removes Findings language on Page 1, Lines 10-14 and Page 2 Lines 
1-9. This language is not necessary to accomplish the goals o f this 
bill.

2) Makes clear that this is Legislative policy replacing the word “state” 
with the word “legislature” (Page 2, Lines 10, 13 & 27, Page 3, Lines 
1 & 16). Drafter missed one of these: need to change on Fin CS Page 
I, Line 11.

3) Page 3, Lines 12- 13: Removed vague language 
Insert

“Resources has issued revocable permits for the temporary use 
of state water under AS 46.15; and”

4) Page 6, Line 27:
DELETE [RELATING]

Insert
related

Prepared by A. Kreitzcr, Staff to Senator Loren Leman May 2, 2001



□  550 WEST 7th AVENUE, SUITE 1400 
ANCHORAGE. ALASKA 99501-3650 
PHONE: (907) 269-8431 
FAX: (907) 269-8918

400 WILLOUGHBY AVENUE 
JUNEAU, ALASKA 99801-1796 
PHONE: (907! 4 j5-2400 
FAX: (907, 165-3886

T O N Y  K N O W L E S ,  G O V E R N O R

April 19, 2001

The Honorable Pete Kelly, Co-Chair 
Senate Finance Committee 
Alaska State Senate 
State Capitol 
Juneau, AK 99811

Dear Senator Kelly:

The Department o f Natural Resources respectfully requests a hearing on CSSB 139(RES) “An Act 
relating to fees for certain uses o f state water and to the accounting and appropriation o f those fees; 
relating to authorizations for the temporary use o f state water; making other amendments to the 
Alaska Water Use Act; and providing for an effective date.”

The bill will solve a long-standing, significant problem that has plagued implementation o f the 
Alaska Water Use Act. Additionally, if  passed, the bill will validate with express, statutory 
authority, the department’s practice o f providing temporary water use permits.

I look forward to working with you on this bill. If  you require further information, please contact 
Carol Carroll at 465-4730.

Sincerely

Commissioner

“Develop, Consent, and Enhance Natural Resources fo r  Present and Future Alaskans."



D EPA RTM ENT O F NATURAL RESOURCES 

OFFICE OF THE COMMISSIONER

□  400 WILLOUGHBY AVENUE 
JUNEAU, ALASKA 99801-1796 
PHONE: (907) 465-2400 
FAX: (907) 465-3886

□  550 WEST 7th AVENUE, SUITE 1400 
ANCHORAGE, ALASKA 99501-3650 
PHONE: (907) 269-8431
FAX: (907) 269-8918

T O N Y  K N O W L E S ,  G O V E R N O R

CSSB 139 (RES)
An Act relating to fees for certain uses of state w ater  

Sectional Analysis

Sections one and two arc  the findings, policy and purpose statements relating to w ater fees and
tem porary  w ater use authorizations

Section three: Amends AS 37 .10.05S to add watei fees to the receipt supported services category of 
fees as a designated regulatory service.

Section four: allows the department to continue charging an annual S50 administiative sendee fee 
to maintain the water management program in addition to those fees authorized under the designated 
regulatory service structure

Section five: This >: a house keeping amendment to the existing law that would amend the 
definition o f a “hydrologic unit” to include as part o f the hydrologic unit the waters o f an ocean that 
are adjacent to a hydrologic subregion o f the state. This applies when water taken from the 
mainland is moved to an island offshore or used to construct ice roads across a portion o f  a bay, 
inlet or sea. The amendment makes it clear that the ocean waters o ff shore o f  a hydrologic 
subregion are in faci part o f  the hydrologic unit.

Section six: expressly confirms the authority o f DNR to issue temporary water use authorizations, 
under appropriate circumstances, as has been DNR's practice for over 20 years. Temporary water 
use authorizations do not confer any rights to use water. Temporary water use authorizations have 
been issued for construction and development o f specific commercial, industrial, and private 
activities or projects where water was required, for a temporary period o f time, and a permanent 
water right was not needed. The bill lays out under what circumstances a temporary water use 
authorization can be issued the procedures to be followed. Because a temporary water use 
authorization is conveys nc property right and is not a disposal o f an interest in land, the bill makes 
clear that these authorizations are exempt from public notice required prior to issuance o f  a 
permanent property right to water (a water right). The bill allows for the transfer o f a temporary 
water use authorizations between parties with DNR approval and for the sharing o f an authorization 
between parties if  they so intend. Because o f its temporary nature, without any rights or priority 
attached, an authorization can be modified, suspended, or revoked by DNR if  its necessary to protect 
water right holders or the public interest.

Section seven: is amended to include a temporary water use authorization under the crime section 
so that, if  necessary, DNR can enforce against the unlawful use o f water.

"Develop, Conserve, and Enhance Natural Resources fo r  Present and Future Alaskans. ”



Section eight: validates the existing temporary water use permits that have been issued prior to the 
effective date o f the Act. The temporary water use permits issued prior to the Act are to be 
considered an authorization issued under AS 46.15.155 and are subject to the terms and conditions 
set out in the permit and subject to the requirements o f AS 46.15.155. This section affirms the 
validity o f existing temporary permits that may have been called into question by the rationale used 
by the court in Greenpeace, Inc. v. DNR, 3AN-00-345 Civil.

Section nine: allows the regulations attorney to change the term “ temporary water use permit” to 
“authorizations for temporary use o f water” as consistent with the Act, and keeps the current statute 
in effect.

Sections ten and eleven: sets effective date o f the bill. The effective date o f  Section 3 o f the bill is 
delayed a year, until July 2001, to allow the department to establish fee regulations consistent with 
the requirements o f the law.

CSSB 139 (RES)
4/19/01
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T o n y  K n o w l e s
GOVERNOR

St a te  o f  A l a s k a
OFFICE OF THE GOVERNOR 

J U N E A L

M arch 9, 2001

The H onorable R ick H alford 
P resident o f  the Senate 
A laska State L egislature 
State C apito l 
Juneau, A K  99801-1182

D ear P resident H alford:

This bill I transm it today creates a logical source o f  funding for A laska's w ater use 
program , bringing m uch needed efficiency to the program  for com m ercial and residential 
users. The program  has suffered continued underfunding for sc /e ra l years, causing a 
serious backlog in perm its. This inability to issue perm its in a tim ely  m anner stalls 
developm ent and frustrates w ater users. This bill also clearly  au thorizes the D epartm ent 
o f  N atural R esources (D N R ) to allow  a stream lined approval process for tem porary w ater 
uses as another w ay to optim ize program  efficiency.

Funding for im plem entation o f  the A laska W ater Use A ct, com m only know n as the w ater 
rights program , has seen a m ore than 50% reduction in funding over the past 10 years, 
leading to tw o- th irds reduction in staff. The rem aining four s ta ff  positions can no longer 
carry out the requirem ents o f  the Act.

T his leg islation is part o f  a three-part solution to provide adequate funding and staffing 
for the w ater rights program . First, D N R  is prom ulgating regulations that m ake 
im plem entation o f  the program  less costly. Second, the FY  2002 budget includes a 
$300,000 budget increm ent to fund the program  adequately. This proposed legislation 
provides the third part o f  the solution: a w ater use fee.

U nder this bill, the natural resources com m issioner w ould establish a slid ing fee for w ater 
use based on the quantity  intended for use. That m oney w ould be separately  accounted 
for w ithin the general fund and available for appropriation to program  operation.

 j  A '
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T he bill affirm s D N R's authority to allow  tem porary  w ater uses for construction, 
developm ent, com m ercial and private activities in cases w here a long-term  w ater right is 
not appropria te or necessary. The departm ent has been authorizing these tem porary uses 
for several years and m any industries, such as oil developm ent and road construction, 
find them  crucial to their ability to proceed w ith their projects in a tim ely m anner.
L osing th is program  option w ould needlessly exacerbate the current backlog in w ater 
perm its.

The bill confirm s that the tem porary w ater use authorizations are revocable and do not 
create a property  right. Because o f  the revocable nature and finite duration o f  these 
au thorizations, D N R  w ould not be required to provide prior public notice or conduct an 
adm in istrative review  under the criteria applicable to perm its for w ater rights. H ow ever, 
the com m issioner w ill continue to provide notice to the A laska D epartm ents o f  Fish and 
G am e and E nvironm ental C onservation and be authorized to im pose reasonable 
conditions o r lim itations on these tem porary uses.

F inally , a transitional provision o f  the bill w ould provide that tem porary w ater use 
perm its issued before the effective date o f  the bill m ay not be invalidated on the grounds 
that D N R  did not provide public notice under AS 46.15.133 or rev iew  a perm it 
application under the criteria set out in A S 46.15 080. A recent decision by the superior 
court in G reenpeace. Inc. v. A laska D epartm ent o f  N atural R esources, concluded that 
D N R  should  have provided public notice o f  a tem porary w ater use perm it application and 
conducted a detailed review  o f  the application before issuing the perm it. This decision 
could cause serious delays in developm ent projects and D N R 's w ater use processing.

In the in terest o f  prom oting efficiency for project developm ent across the state, I urge 
your prom pt and favorable consideration o f  this m easure.

The Honorable Rick Halford
March 9, 2001
Page 2

Sincerely.



05/04/2001 FRI 16:55 FAX 9078526349 UIC- 0] 00 2

INUPIAT COMMUNITY of the ARCTIC SLOPE
a il  I R A  R e g io n a l  T r ib a l  G o v e r n m e n t _______________________________

P.O. Box 934 • Barrow , Alaska 99723 
Pin (907)852-4227 1-888-788-4227 Fax: (907) 852-4246

May 04, 2001

TO: STATE OF ALASKA
House Finance Committee Members

FR: Bill Tegoseak, Interim Executive Director

RE: Comments on Committee Substitute for House Bill No 185 (RES).

MY NAME IS BILL TEGOSEAK. I AM THE INTERIM EXECUTIVE 
DIRECTOR FOR THE INUPIAT COMMUNITY OF THE ARCTIC SLOPE, A 
FEDERALLY RECOGNIZED REGIONAL TRIBAL GOVERNMENT INCLUSIVE OF 
ALL EIGHT VILLAGE TRIBAL GOVERNMENTS IN THE NORTH SLOPE. I AM A 
57 YEAR RESIDENT OF THE NORTH SLOPE AND A VIETNAM WAR VETERAN.

LAST WEEK I TELEFAXED MY COMMENTS TO THE HOUSE RESOURCE 
COMMITTEE AND THE SENATE FINANCE COMMITTEE EXPRESSING 
OPPOSITION TO THIS PROPOSED BILL. ALL MEMBERS OT  THIS COMMITTEE 
WILL BE RECEIVING A COPY OF THOSE COMMENTS IN ITS ENTIRETY THIS 
EVENING.

TWO DAYS AGO, DURING A SENATE FINANCE COMMITTEE HEARING 
ON THE COMPANION BILL TO THE HOUSE VERSION, BOB LOEFFLER FROM 
DNR CALLENGED MY CALCULATION THAT DNR HAD AUTHORIZED WATER 
USE IN THE NORTH SLOPE FOR INDUSTRIAL DEVELOPMENT IN THE 
BILLIONS OF GALLONS. HE MADE IT VERY PLAIN TO THE SENATE 
FINANCE COMMITTEE THAT MY CALCULATIONS AND PROJECTIONS OF 
BILLIONS OF GALLONS OF TEMPORARY WATER USE AUTHORIZED BY DNR 
WERE INCORRECT AND OVER-EXAGGERATED. IN REBUTTAL TO THAT,
ALL COMMITTEE MEMBERS ARE PROVIDED A COPY OF TEMPORARY 
WATER USE PERMIT (TWUP A2001-11), SIGNED BY BOB LOEFFLER ON 
JANT fARY 04,2001, AUTHORIZING OIL. INDUSTRY THE USE OF AN 
EQUIVALENT OF 27,701,500,000 GALLONS OF WATER IN THE NORTH SLOPE 
WITHOUT A PUBLIC COMMENT PROCESS. IF THE PUBLIC COMMENT 
PROCESS IN LOCATIONS SUCH AS ANCHORAGE AND FAIRBANKS WERE 
CIRCUMVENTED, SOME, OR ALL OF YOU, PLUS YOUR COLLEAGUES IN 
JUNEAU WOULD PROBABLY BE LOOKING FOR A DIFFERENT LINE OF 
WORK

BOB LOEFFLER STATED TWO DAYS AGO, AS WELL, THAT THER IS NO 
NEED FOR TRIBAL CONSULTATION ON THIS BILL. THIS IS AN EXAMPLE OF 
EXTREME CULTURAL INCOMPETENCE ON HIS PART AND COMPLETELY 
ATTEMPTS TO, AGAIN, CIRCUMVENT RHW MOST RECENTLY SIGNED

/
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MILLENIUM AGREEMENT BETWEEN THE GREAT STATE OF ALASKA AND 
THE PROUD INDIGENOUS TRIBES OF THIS GREAT LAND.

LASTLY, BOB LOEFFLER STATED THAT THE NORTH SLOPE WATER 
POLICY SIGNED BY COMMISSIONER ROBERT E. LliRESCHE ON MAY 23, 1979 
HAD BEEN REVOKED. IN A LETTER ADDRESSED TO ME BY DNR CHIEF OF 
WATER RESOURCES, GARY PROKOSCH, DATED DECEMBER 22, 2000 HE 
STATES THAT THE POLICY IS VERY MUCH OUTDATED AND UNDER REVIEW 
BY DNR FOR REVISION. THERE IS NO EVIDENCE OF 
RE VOCATION...REVOCATION SHOULD HAVE INCLUDED A PUBLIC 
COMMENT PROCESS. I URGE THIS COMMITTEE TO HOLD THIS BILL 
INDEFINITELY UNTIL SUCH TIME AS A PROPER REVIEW IS CONDUCTED TO 
ENSURE THAT A DEMOCRATIC PROCESS IS ALIVE AND WELL IN OUR 
GREAT STATE. THANK YOU.

Enel: Copy. State of Alaska (DNR) TWUP a2001-ll
Copy Tegoseak comments to Senate Finance Committee (same sent to House 

Resource Committee)

2
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Alaska Department of Natural Resources
Division of Mining, Land and Water (  N Pi/i-*

AS 48.1S.080 Finding and Determination

T e m p o r a r y  W a t e r  U s e  A u t h o r i z a t i o n #

TWUP A2001.11
143,420,000 gallons of water per year (440 ccra feet per year) from 90 Lakes 

for Ice roHd and Ice pad construction

Water Rights of Record; There ore no water rights of record to any of the OOlaked 
covered by this application for temporary water use.

AS 46.13.080. Criteria fo r taauanca of permit.

(a) The Ccmmiasionar shall Issue a permit If the commissioner find# that
(1) rights of a prior appropriator will hot be unduly affected;

There are no prior approprlators of record. We find that the rights of a prior appropriator 
will not be unduly affected.

(2) the proposed mesne of oiversion or construction are adequate;
The applicant proposes to withdraw water from ninety-two lake, The Water intake 
structure is an approved design by ADF&G. Water has been taken from lakes such as 
these for over 20 years by similar methods and design and h#5 proven to be adequate.

We find the proposed means of diversion and construction to be adaquate.

(3) the proposed use of wster la bansficial;

The proposed use of water Is for oil field .elated activities, including Ice road/pad 
construction/maintenance, camp supply, and drilling. This type of water use Is 
consistent With the definition of a beneficial use as defined In the Water Use Act undar 
AS 46.15,260(3). Water use for those purposes has been authorized since the 1970a.

We find the proposed use of water beneficial,

(4) tha proposed appropriation is In tha public Interest. The water used under a 
temporary water use authorization Is not considered to be appropriated,

(b) In determining ths public interest, the commissioner shall consldsr
(1) ths bsnefitto ths applicant resulting from tha proposed 

appropriation;

P *0» 1 of 5

Zf68 692 Z0& lOiWl yua >W-1S Ud20:T0 10/ V0 WW

3



05/04/2001 FRI 16:56 FA.X 9078526349 UIC- @ 005

We find the temporary water withdrawal will be a positive benefit to the applicant.

(2J the e ffec t o f  the econom ic activity resu lting from  the p ropoaed  
app rop ria tion ;

The Trallblazer project contributes to the regional economy through taxes end Job*, to 
tha overall state economy 4a a primary revenue source, and to the United States by 
reducing the nation's dependency on Imported oil. The ACMp coastal Consistency 
Daterminatlon AK 0010-02OG also addresses this issue.

We find there will be a positive economic benefit resulting from the propoBed temporary 
water withdrawal; and will not hinder oiher economic activity that may be proposed,

(3) ths effect on fish and game reaourcea and on public recreational 
opportunities;

The following, materials were considered as supporting evidence:
• ADF&G Memo dated December 15, 2000 In casefile
■ ADF&G habitat permits for the 82 lakes
• ADF&G report on Fish Utilization of lakes in Eastern NPR-A - 1899 Final Data 

Report January 2000
• ADF&Q report lake Sampled for Fish in and Near the Colville River Delta, Alaska 

1979-1998, Final Report December 1908
• ACMP Final consistency determination AK 0010-020G
■ Hydrologlst report dated December 15, 2000 in casefile.

The project area does not provide significant recreation opportunities. The taking of 
water from the lakes In no way hinders the hunting, fishing or recreation opportunities of 
those areas. The water Is mainly taken during the winter month when little or no 
recreation activity takas place, and water in the lakes Is replenished during spring 
breakup. The ACMP coastal Consistency Determination AK Q010-020G also addresses 
this is6Ue,

Wo find that there will be no significant effect on fish and game resources and on public 
rscreatlonal opportunities.

(4 ) the e ffeo t on public health;

After public and agency notice there has bean no evidence presented or concerns 
expressed regarding the removal of water from the proposed sources on the public 
health,

The following material* were also considered:
• ADF&G Memo dated December 15, 2000 In casefile
• ADF&G reports
• ADF&G comments
• ADEC4Q1 Certlfloation
• ACMP Final Consistency Determination AK 0010-0206

P*g*2 0(6
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We find (horo will be no effects bn public health.

(5) tha effect of loa» of alternate uaes of water that might be mad* 
within a reasonable tlm* if not precluded or hindered by th* 
proposed appropriation;

After public and agency notice there has been no evidence presented or conoerns 
expressed regarding the removal of water from the proposed sources and its effect of 
loss for alternate uses. The file contains no evidence of a direct predicted, planned or 
projected use of water In this area that would be precluded by this proposed temporary 
withdrawal of water. Water Issued under a temporary water use authorization Is not 
appropriated and does not preclude the uee of water by .ithers for their use. The fl>e 
demonstrates that the proposed lake sources of water can supply water for these 
proposed uses, and more If the need arises.

We find that there will be no effect on or loss of alternate uses of water that might be 
made within a reasonable f: ne if r. it precluded or hindered by the proposed 
appropriation.

(fl) harm to other person* resulting from the proposed appropriation;

After public and agency notice there has been no evidence of a likelihood of harm to 
other persons resulting from the proposed temporary water withdrawals.

We find thero will ba no undue harm to other persona resulting from the proposed 
temporary water withdrawal.

(7) the Intent and ability of the applicant to complete the 
appropriation;

The applicant has the intent and ability to complete the temporary water withdrawal as 
demonstrated in the time and effort In their design and construction of the project to 
date. The ability of the applicant i* not a question; BP has shown the ability to bring 
projects on-line in the development of Its oil and gas projects,

We find tha applicant has the intent and ability to complete the temporary Water 
withdrawal.

(8) th* *ff*ct upon access to navigable or public water.

After public and agency notice, the file contains no evidanoa of adverse affect on 
access to public or navigable water. The withdrawal of water from the proposed 
sources will not hinder access to navigable or public water, The ACMP coastal 
Consistency Determination AK 0010-02OG also addressee this Issue.

We find there will be no effect on access to navigable or public water.
Pag* 3 of 6
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Conclusion and Decision

ADNR and ADF&G personnel (along with EPA, DEC, J p m , etc.) are constantly In the 
field monitoring, inspecting, and enforcing industry activities They are present before, 
during, and after lea road construction.

lea road and Ico pad construction has been a standard practice on the North Slope and 
in other areas of the stale for mor® than 20 years. In this time period no evidence has 
been presented that Ice road and Ice pad construction and the withdrawal Of weter for 
ice road and Ice pad construction has had an undue effect on the public interest, No 
evidence has been presented to show the rights of a prior epproprlgtor or tha public 
Inte est will be harmed by tho withdrawal of water from the 92 lakes.

The total water use proposed for North Slope oil exploration and development from all 
authorized or proposed water sources (actual water use is less) is approxImatslŷ SŜ OOO 

Ttnls represents 0.27% of the total water available on the North Slope In any 
given year. This leaves 99.73% of the water on the North Slope untouched. Also 
noteworthy is the fact that the majority of the water (0.27%) is used for Ice road and Ice 
pad construction, which eventually distributes the water on the tundra near the water 
sources and is once again available to the hydrologic unit during eprlng breakup. 
Accordingly, the most significant Impact on the water resources Is the effect on the 
water levelo within tho lakes, where only 15% of the water under tne Ice car, be used. 
We conclude that this Impact Is at most, de mlnlmls as the water is replsnished each 
spring during break-up. The total quantity of water in these lakes, not counting the 30 
lakes to be used for ice aggregate, is about 3.12 billion gallons of water. The available 
water, 16% of the water under 7 feet of ice, In these lakes proposed for use Is
468,550,000 gaMons, The total quantity authorized to ba withdrawn under the 
temporary water use permit is 143.420,000 gallons per year or .046% of the total water 
and only 31 % of the available water.

The subject filo© have bean reviewed. A final ACMP Consistency Determination has 
been issuud. We find that the rights of prior appropriatorB will hot bo unduly affected by 
the proposed temporary water withdrawal, the proposed means of diversion and 
construction are adequate, the proposed use of water Is beneficial, and the proposed 
temporary water withdrawal is In the public Interest. It Is our decision that Temporary 
Water Use Permit* TWUP A2001-11 shall ba issued, effective the date of this decision 
to allow for the fr  mediate U8e of water for the purposes intended.

This Is a final administrative order and decision of the department for purposes of an 
appeal to Superior Court. A person adversely affected by this finsl order end decision 
may (1) apoeal to Superior Court within 30 days in accordance with the rules of the 
court, and to the extant permitted by applicable law, or (2) first request reconsideration 
of this decision, in accordance with AS 44.37.011 and 11 AAC 02,020, to Pat Pourcbot, 
Commissioner, Department of Natural Resources, 550 W, 7th Avenue, Suite 1400, 
Anchorage, Alaska 99601-3501. Any auch request for reconsideration must ba 
received at that address, or received by being faxed to 1-907-260-8918, within 20 
calendar days after the date of "delivery" of thla decision, as defined by 11 AAC

P«fl»40r5
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02.040(c) and (d). Failure of ths commissioner to act on a request for reconsideration 
within 30 daye aTtor delivery of this decision le a denial of reconsideration and fa alao a 
final administrative order and decision for purposes of an appeal to Superior Court. It 
may then be appealed to Superior Court within a further 30 days In accordance with the 
rules of the court, and to the extent permitted by applicable law. A copy of 11 AAC 02 
may be obtained from any regional information office of the Department gf Natural 
Resources.
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INUPIAT COMMUNITY of the ARCTIC SLOPE
a n  I R A  R e g io n a l  T r ib a l  G o v e r n m e n t

P.O. Box 934 • Barrow, Alaska 99723 
Ph: (907)852-4227 1-888-788-4227 Fax :(907) 852-4246

Senator Dave Donley, Co-chair of Senate Finance 
Fax: (907) 465-6595

Senator Pete Kelley, Co-chair of Senate Finance 
Fax: (907)465-5241

Senator Lyman Hoffman, District T 
Fax: (907)465-4523

Senator Donald Olson, District S 
Fax: (907)465-4821

Senator Gary Wilkin, District O 
Fax: (907)465-4714

Senator Jerry Ward, District E 
Fax: (907)465-3766

Senator Alan Austerman, District C 
Fax: (907)465-4956

Senator Lyda Green, District N 
Fax: (907)465-3805

Senator Loren Leman, District G 
Fax (907) 465-3810

Honorable Senators:

The Inupiat community o f the Arctic Slope (ICAS) is a federally recognized 
Indian Tribe of the Inupiat established under the Indian Reorganization Act of 1934, as 
amended in 1936. ICAS has significant concerns about SB 139 (and its companion HB 
185), particularly as it relates to the issuance of “temporary water use permits." This bill 
represents the continuation of the cun-ent Department of Natural Resources (DNR.) illegal 
practice of giving billions of gallons of North Slope water resources away, with no public 
notice, not tribal consultation, no scientific analysis and no access to traditional 
knowledge about the water bodies from which the water is being taken.

A major concern about this bill is that the criteria in AS 46.15.080 (for assessing 
water use impacts to fish, wildlife, public health and other values) arc specifically not 
applied to temporary water use permits. In addition, we arc concerned that SB 139 will 
exempt all such permits from public notice.

&
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DNR’s curreni practice, and this bill, are contrary to the Water Management 
Policy for State Lands Between the Colville and Canning Rivers, ('‘North Slope Water 
Management Policy”) initially drafted by DNR in 1976 (revised 1979) and agreed upon 
by the North Slope Borough representatives. This policy was the result of extensive 
work by DNR, the oil industry, the North Slope Borough, DEC and ADF&G.

In the North Slope Water Management Policy DNR committed to “extend to the 
North Slope Borough an opportunity to review all permit applications for water use 
within the North Slope Borough.” DNR also committed that the temporary water use 
permits would be limited to “less than a three-year duration.” Finally, DNR committed 
that “The State will discourage the taking of water between the period of November 1 to 
spring breakup from areas known to overwinter fish.

Over the years, DNR has unilaterally abrogated these commitments, and now 
seeks to ratify its breach of those commitments, through SB 139. This legislation would 
continue DNR’s current practice of issuing temporary water use permits for periods 
which are frequently extended to ten years, and beyond. Contrary to the North Slope 
Water Management Policy, DNR currently allows ,/ater withdrawal in winter from 
anadromous streams and lakes. Most of the 27 billion gallons of North Slope fresh water 
permitted by DNR to be used each year for ice road construction and offshore oil 
development is withdrawn in winter without adequate information regarding in-stream 
flow needs for subsistence species. DNR does not consult the North Slope Borough or 
tribal governments to its issuance of these permits. The result of this practice is the non­
public, unregulated use of our limited natural resources that threatens tribal sovereignty 
and the subsistence rights of the Inupiat people.

In an effort to gain support for this legislation, DNR has stated that the 
Department of Fish and Game and Environmental Conservation will be allowed to 
comment on temporary water permits. However, neither DNR, ADF&G nor DEC have 
staff or resources on the North Slope to evaluate the impacts to water quality, to fish and 
to other subsistence resources on the North Slope to evaluate the impacts to water quality, 
to fish and to other subsistence resources for the significant number of “temporary” 
permits that DNR currently issues. Given the recent changes in climate, affecting all 
parts of the North Slope, reliance on outdated data is not sufficient to protect our 
subsistence resources. We need an assessment by the state of the water body from which 
water is to be withdrawn, each year, prior to the allowance of these “temporary permits.” 
Nor is the DNR assurance that such permits arc “revocable” sufficient to protect the 
subsistence resources. In order to revoke the permit, there will have to be analysis of the 
adverse impacts to the stream or lake after-the-fact, when the damage to subsistence 
resources is already done. No State agency has any ongoing monitoring program to 
assess the impacts o f the temporary permits on these water sources or subsistence 
resources.
We urge you to defeat SB 139, and to encourage DNR to keep its commitments in the 
North slope Water Management Policy. If  there are to be changes to that policy, they arc 
best accomplished by having the stakeholders who arc impacted by the policy at the 
table. Thank you for your consideration of these views.

*
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Sincerely,

4 < * y  ̂

BILL TEGOSEAK 
Interim Executive Director

Cc: North Slope borough

/O  ,



SENATE COMMITTEE REPOh,
First Committee of Referral
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Add to existing language:

The Regulatory Commission of Alaska, in consultation with DNR,
DCED and DF&G, will report to the legislature by February 15th 2003 
with their assessment of how the licensing and oversight of 
hydroelectric projects of 5 megawatts or less by the State of Alaska 
may be accomplished. This report will include budgetary impacts, 
funding mechanisms, staff requirements, potential statutory changes, 
timelines, the public process for developing regulations, and other 
items deemed important by the administration.
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•  F I S C A L  N O T E  •

Revision Dale/Time (Note if correction):__________________________ Dept. Affected]_________ DCED___________________
Title Small Water-Power Development. Projects_______ BRU Regulatory Commission of Alaska (399)
________________________________________________________________ Component Regulatory Commission of Alaska
Sponsor Senator Torgerson______________________________ ______________________________________________ __
Requester Senate Finance_________________________________ Component No. 2417
Expend itu re s/R e venues____________________________________ (Thousands of Dollars)_________________________

STATE OF ALASKA Fiscal Note Number: _ J _________________
2002 LEGISLATIVE SESSION Bill Version: SB 140_____________

(S) Publish Date: 3/1/02_____________

Note: Amounts do not include inflation unless otherwise noted below.
O PERAT ING  EXPEND ITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

31.1 31.1 130.0 130.0 130.0 130.0
5.0 5.0

50.0 50.0 50.0 50.0

TO TA L  OPERATING 36.1 36.1 180.0 180.0 180.0 180,0
C AP ITA L  EXPEND ITURES
CHANGE IN REVENUES ( )
FUND SOURCE_________________________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 G F Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Menlal Health 
Other (RCA Receipts) 36.1 36.1 180.0 180.0 180.0 180 0

TO TA L 36.1 36.1 180.0 180.0 180.0 180.0

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding fo r this bill is included in the Governor's FY 2003 budget proposal: 
POSITIONS
Full-time 2 2 2 X.
Part-time 1 1
Temporary
ANALYS IS : (Attach a separate paqe i f  necessary)
SB140 w ill require the equivalent o f one-half o f a Utility Eng ineering Ana lys t III position (estimated cost: 
531,142) in FY03 and FY04 to assist in deve lop ing technical regulations and to coord inate the transfer of 
duties from  FE R C . Som e travel w ill be necessary for public com ment and coord ination w ith F E R C .
F E R C  has up to one yea r to approve the plan. O nce underway (FY05), a full-time U E A  III and an 
Environm enta l Eng ineer will be needed to ana lyze  water-power applications unde r the proposed program
550,000 in contractual monies w ill be needed for additional technical support and a contractual 
Adm in istr itive Law  Judge  to adjudicate technical/regulatory disputes. The  R C A ’s budget is funded through 
the R egu ia to ry Cost C ha rge  (RCC) and direct cha rge  mechanisms. No gene ra l funds are allocated for 
support of the agency. T he  agency m ay consider funding the p rogram  by license fees paid by the 
applicants, sim ilar to the current federal p rogram .
Prepared by: 
Division
Approved by: 
Agency

Dawn Bishop-Kleweno, Special Assistant
Regulatory Commission of Alaska

Phone (907) 276-6222 
Dale/Time 2/21/02 9:04 AM

Deborah B. Sedwick, Commissioner
Department of Community & Economic Development

Date 2/21/2002

(R«vis«d M 0 0 1  OMB)

OMMITrEE COP''
Page 1 of 1



•  F I S C A L  N O T E  € >

STATE O F ALASKA
2002 LEG ISLA TIV E SESSION

Revision Date/Time (Note if correction): __________________
Title: SMALL W ATER-POWER DEVELOPM ENT

PRO JECTS

Fiscal Note Number: 
Bill Version:
(S) Publish Date:
Dept. Affected: 

'BRU:
Component:

SB 140
3/1/02

Natural Resources______
Minerals. Land & Water Dev 
Water Development

Sponsor:
Requester:

Sen. Torgerson
(S) FIN

Expend itu res/Revenues
Component Number: 
(Thousands o f Dollars)

916

Note: Amounts do not include inflation unless otherwise noted below.
O PERATING  EXPEND ITURES FY  2003 FY  2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services 22.5 22.5 70.0 70.0 70.0 70.0
Travel 0.0 0.0 10.0 10.0 10.0 100
Contractual 1.0 1.0 5.0 5.0 5.0 5.0
Supplies 0.5 0.5 1.0 1.0 1.0 1.0
Equipment 0.0 0.0 2.0 2.0 2.0 2 0
Land & Structures
Grants & Claims
Miscellaneous

TO TA L  OPERATING 24.0 24.0 88.0 88.0 88.0 88.0
C AP ITA L  EXPEND ITURES
CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0 0
FUND SOURCE_________________________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

24.0 24.0 88.0 88.0 88.0 83 :

TO TA L 24.0 24.0 08.0 88.0 88.0 88 0

Estimate of any current year (FY2002) cost: none
Check this box (X) if funding for this bill is included in the Governor's FY2003 budget proposal: 
POSITIONS
Full-time 0 0 1 1 1
Part-time
Temporary 1 1
ANALYS IS: (Attach a separate page i f  necessary)
The Regulatory Commission of Alaska estimates that, in cooperation with the resource 
agencies, the Commission will require two years to write regulations that establish an efficient 
processing system that can be approved by FERC. DNR will be required to play a major role in 
the development of these regulations as its responsibilities in permitting such projects are 
substantial. A non-perm Natural Resource Mgr I will be required for at least 3 months each 
year for full participation. These costs are reflected in FY 2003 and 2004. [cont.]

Prepared by: Bob Loeffler_____________________  Phone 269-8600
Division Mining, Land and Water________  Date/Time 20-Feb-02
Approved by: PatPourchot Date 21-Feb-02
Agency Natural Resources ______________________________________

(r«v OTooi omb) P a g e__ 1__ o f __ 2 _

C O M M I T T E E  C O P '



* A
ANALYSIS: (continued) SB 140 #2

Beginning in 2005, this fiscal note assumes that an approved program will begin operation in 
Alaska and DNR will play a major role in the new licensing process, including the water right 
and temporary water use permitting, environmental consultation and review, and coordination 
with federal agencies. With one exception, this fiscal note assumes no new costs to deal with 
an "Alaskanized" licensing process rather than the current, federal FERC process. If the 
regulations assign new responsibilities to DNR, this assumption may change.

The exception is that currently, FERC has jurisdiction over all dams licensed by FERC. If an 
Alaskan program replaces the FERC program, DNR's dam safety program will be required to 
accept jurisdiction for permitting, review, and inspection of these dams. DNR's current Dam 
Safety program is staffed by a single engineer. The fiscal note would fund a subordinate (a 
Technical Engineer I) to handle the additional workload to the Dam Safety Program.

P a g e  2 of  2



•  F I S C A L  N O T E  •

STATE O F ALA SKA
2002 LE G ISLA TIV E SESSION

Revision Dale/Time (Note if correclion): 
Title

SB 140
3/1/02

Regulation and licensing of certain 
water-power development_________

Sponsor
Requester

Senator Torgerson

Fiscal Note Number:
Bill Version:
(S) Publish Date:

Dept. Affected;______________________
BRU Habitat and Restoration

"Component Habitat Special Propels

Fish and Game

Senate Finance
E xpend itu re s/R e venue s

Component No. 
(Thousands of Dollars)

487

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING  EXPEND ITURES FY 2003 FY 2004 FY 2005 FY  2006 FY 2007 FY 2008
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

17.0 17.0
1.0 1.0
1.0 1.0
0.5 0.5

TO TA L  O PERAT IN G 19.5 19.5 *** ***

C AP ITA L  EXPEND ITURES
CHANGE IN REVENUES  (
FUND SOURCE_________________________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mentsl Health
Other (Specify Type-Do not abbreviate)

19.5 19.5

TO TA L 19.5 19.5 • ••

Estimate of any current yea r (FV2002) cost: 0.0
Check this box (X) if fund ing fo r this bill is included in the Gove rno r’s FY  2003 budge . proposal: 
POSITIONS
Full-time
Part-'ime
Temporary
[ANALYSIS: (Attach a seoarale oaae i f  necessarvl
FY 03 and FY 04 expenditures represent one quarter-time position for ADF&G participation in the 
development of a regulatory package impler lenting SB 140. Regulations must clearly detail all processes 
and requirements to result in timely and cost effective licensing of good projects that are both in the best 
economic interests of the state and environmentally sound.

Department expenditures in a potential 5 MW or smaller state licensing and regulatory program are 
difficult to quantify at this time. The licensing and regulation of hydro projects can be very complex. SB 
140 provides the basic structure for establishing regulations for the state to take over jurisdiction, but does 
not provide specicifity on how such a program will work within current authorities and responsibilites 
Uncertainties include how duties currently funded and performed by the Federal (c.mt)

Prepared by: 
Division
Approved by: 
Agency

(Revacd 9^0 0 1 OMB)

Gordy Williams Phone 465-6143
Commissioner’s Office Date/Time 2/21/02 9 07 AM
Commisssioner Frank Rue Date 2/21/2002
Fish and Game

Page 1 of__2__
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# F I S C A L  N O T E  0

ANALYSIS CONTINUATION

Energy Regulatory Commission (FERC) for small hydro projects will be handled in a state system, what 
information regarding fish and wildlife issues will be required to be provided by applicants or need to be 
developed by agencies, and what fees or other funding mechanisms will be developed. Depending upon 
the answers to these and other questions as a regulatory system is established, there may be significant 
fiscal impacts on the department to ensure that fish and game resources are protected to the same extent 
provided by the FERC process as is specified in SB 140.

S T A T E  O F  A L A S K A  B I L L  N O .  S B  1 4 0  # 3

2 0 0 2  L E G I S L A T I V E  S E S S I O N
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ALASKA STATE LEGISLATURE
Chairman: Senator John Torgerson
Vice Chair: Senator Gary Wilken
Senator Rick Halford
Senator Ben Stevens
Senator Robin Taylor
Senator Kim Elton
Senator Georgianna Lincoln

State Capitol, Room 427 
Juneau, AK 99S01 
Phone: (907) 465-4907 
Fax: (907) 465-4779

Official Business

S E N A T E  R E S O U R C E S  C O M M I T T E E

SPONSOR STATEMENT
SB 140

“Small W ater-Pow er Developm ent P ro jects”

O n  N o v e m b er 9,2000, C ongress ap p ro v e d  leg isla tion  ex ten d in g  p ro g ram s u n d e r  
th e  federa l E nergy  Policy an d  C onservation  Act. T itle V of th is A ct, p laced  in  
fed era l s ta tu te  as Public Law  106-469, w as p ro p o sed  b y  S ena to r M u rk o w sk i w ho  
is chair o f th e  Senate E nergy  and N a tu ra l R esources C om m ittee .

S en a to r M u rk o w sk i's  lan gu age  am end s the F edera l P ow er A ct to a llow  licensing 
a n d  reg u la to ry  au th o rity  ov er sm all hydroelectric  p ro jects in  A laska to tran sfe r 
fro m  th e  federa l go v ern m en t to the State of A laska. Sm all h y d ro e lec tric  projects 
are  de fin ed  as those of 5,000 k ilow atts (5 m egaw atts) o r less. T he federa l 
en ab lin g  leg isla tion  app lies to new  projects an d  to ex isting p ro jects if the o w n er 
so  elects. A  n u m b er of o u r sm all u tilities as w ell as th e  State su p p o rte d  this 
leg isla tion .

Before A lask a can  acquire  ju risd ic tion  from  th e  F ederal E n erg y  R egu la to ry  
C om m issio n  (FERC), w h ich  cu rren tly  oversees hydro electric  projects, the 
L eg isla tu re  m u st ad o p t leg isla tion  an d  the G overno r m u s t su b m it a p ro g ram  to 
FERC to  sa tisfy  the requ irem en ts in  T itle V of PL 106-469. A ll cu rren t 
en v iro n m en ta l an d  o th er p ro tec tions req u ired  u n d e r fed era l law  m u st be 
co n ta in ed  in  the State p ro g ram . Sm all hydro electric  pro jects lo ca ted  o n  In d ian  
rese rv a tio n s, co nserva tion  un its  o f A N ILCA , o r rivers d e s ig n a ted  for the  W ild 
a n d  Scenic R ivers System  w ou ld  n o t be eligible for S tate ju risd iction .

SB 140 w ill b eg in  im plem en ta tion  of Title V o f PL 106-469 in an  effort to  b ring  
reg u la tio n s  closer to h o m e  an d  to red uce  the g rea t tim e a n d  expense  cu rren tly  
assoc ia ted  w ith  federa l licensing a n d  regu la tion  of sm all h y d ro  pro jects in 
A laska. T he tim e and  m oney  req u ired  for federa l licensing is v irtua lly  
p ro h ib itiv e  for som e sm all projects. N ow  the L egislatu re  has an  o p p o rtu n ity  to 
rem o v e  th is h in d ran ce  an d  encourage d ev e lo p m en t of ren ew able  electric 
in fras tru c tu re .



gem,

Resources of th e  S en a te  n o t la te r  than  180 days a fte r the  enac tm en t
of th is  section. The rep o rt shall contain a  review of p rio r stud ies DudUne.
conducted on th e  sub jec ts described in  subsection (a).

TITLE ID—MARGINAL WELL 
PURCHASES

S E C . 3 01 . P U R C H A S E  O F  O IL  F R O M  M A R G IN A L  W ELLS.
(a) P urchase o p  Oil  F rom Marginal Wells .—P a r t  B o f title  

I o f the  E n e tp r  Policy a n d  Conservation Act (42 U.S.C. 6232 e t 
aeq.) is am ended by add in g  the  following new  section a fte r  section 
168:

“ PURCHASE OF O IL FROM MARGINAL WELLS
“Se c . 169. (a) I n  General .—F rom am ounts authorized  u n d e r 42 u se  6247b. 

section 166, in  a n y  case in  which th e  price of oil decreases to 
an  am o u n t less th a n  $15.00 p e r b arre l (an am ount equal to th e  
a n n u a l average w ell h ead  price per barre l for all dom estic crude 
oil), ac tua ted  for in fla tion , the  Secre tary  m ay purchase  oil from  
a m arg in a l w ell a t  $ 1 5 .0 0 p e r barrel, ad justed  for inflation.

“(b) D e fin itio n  o f  Marginal W e l l —The te rm  ‘m arg inal w ell’ 
h as th e  sam e m ean ing  a s  the  definition of 's tr ip p er well p ro p erty ’ 
in  section 613A(cX6)(E) of the  In te rn a l Revenue Code (26 U.S.C.
613A(c)(6XE)).“.

(b) Con fo rm in g  Am en d m en t ,—The tab le  of contents for the  
E nerg y  Policy an d  C onservation Act is am ended by in se rtin g  a fte r  
th e  item  re la tin g  to section  168 the  following:

"Sec. 169. -Purchwe of oil Drum marginal

TITLE IV— FEDERAL ENERGY 
MANAGEMENT

S E C . 401 . F E M P .
Section 801 o f th e  N ational E nergy C onservation Policy Act 

(42 U .S.C . 8287(aX2XDXiii), is a m en d e d b y  s trik in g  “$750,000" and  
in se rtin g  “$10,000,000".

TITLE V—ALASKA STATE JURISDICTION 
OVER SMALL HYDROELECTRIC 
PROJECTS

S E C . 601 . A LA SK A  S T A T E  JU R IS D IC T IO N  O V ER  SM A LL H Y D R O E L E C T R IC  
P R O J E C T S .

P a r t  I  o f the  F e d era l Power Act (16 U.S.C. 792 e t  6eq.) i s . 
am ended by add ing  a t  th e  end tbe  following:
“S E C . 32 . A LA SK A  S T A T E  JU R IS D IC T IO N  O V E R  SM A LL H Y D R O E L E C T R IC  16 USC 823c. 

P R O J E C T S .
“(a) D isco n tin u a n ce  of Regulation  by t h e  Co m m issio n .— 

N o tw ith stan d ing  sections 4(e) and  23(b), the  Comm ission sha ll d is­
con tinue exercising licensing  and regulatory  au thority  u n d er th is

PU B L IC  LAW  106-469— NOV. 9, 2000 114 STAT. 2037



p a r t  over qualifying project works in th e  S ta te  of A laska, effective 
on th e  date  on which th e  Commission certifies th a t  the  S ta te  
of A laska  h as  in  place a  regulatory  program  for w ater-pow er 
developm ent th a t—

"(1) protects the public in terest, the  purposes listed  in  
p a ra g ra p h  (2), and  th e  environm ent to th e  sam e ex ten t provided 
by licensing  and  regulation  by the  Commission u n d e r th is  p a r t  
a n d  o th er applicable Federal laws, including th e  E ndangered  
Species A ct (16 U.S.C. 1531 e t seq.) and  the  F ish  and  W ildlife 
C oordination  Act (16 U.S.C. 661 e t seq.);

"(2) gives equal consideration to the  purposes of—
“(A) energy conservation;
"(B) the  protection, m itigation  of dam age to, and  

enhancem ent of, fish and  wildlife (including re la ted  
spaw ning  grounds and  habitat);

“(C) the  protection of recreational opportunities;
“(D) the  preservation  of o ther aspects of env ironm ental 

quality ;
“(E) the  in te re sts  of A laska N atives: end
"(F) o ther beneficial public uses, including irrigation , 

flood control, w a te r supply, and  navigation; and  
“(3) requires, as a  condition of a ncense for any  project 

w orks—
“(A) the construction, m aintenance, and  operation by 

a  licensee a t  its  own expense of such lights and  signals 
a s  m ay  be directed by th e  Secretary  of th e  D ep artm en t 
in  w hich the C oast G uard  is operating, and  such fishw ays 
a s  m ay  be prescribed by th e  Secre tary  of th e  In te rio r or 
th e  Secretary  of Commerce, as appropriate;

"(B) the operation o f any navigation facilities w hich 
m ay  be constructed as p a r t  of any  project to be controlled 
a t  a ll tim es by such  reasonable ru les and  regu lations as 
m a y  be m ade by th e  Secretary  of th e  Army; and

"(C) conditions for the protection, m itigation, a n d  
enhancem ent of fish  and  wildlife based on recom m enda­
tio n s  received p u rsu an t to th e  F ish  and Wildlife C oordina­
tion  A ct (16 U.S.C. 661 e t seq.) from th e  N ational M arine  
F ish eries Service, th e  U nited  S ta tes F ish  and  W ildlife 
Service, and  S tate  fish and wildlife agencies.

“(b) D efin itio n  of 'Q u a u fy ix c  P roject  Works '.—F or p u r ­
poses o f th is  section, th e  term  ‘qualifying project works’ m eans 
project w orks—

“(1) th a t  are  no t p a r t  of a  project licensed undor th is  
p a r t  or exem pted from licensing u n d er th is  p a r t  or section 
405 of th e  Public U tility  R egulatory Policies Act of 1978 prio r 
to  th e  d a te  of the  enactm en t of th is section;

“(2) for which a p relim inary  perm it, a  license^ application, 
o r an  application for an  exem ption from licensing h as  n o t 
b een  accepted for filing by the  Comm ission prio r to the  d a te  
o f th e  enactm ent of subsection (c) (unless such application 
is  w ithd raw n  a t th e  election of the  applicant);

"(3) th a t  arc p a r t  of a  project th a t  has a  power production 
capacity  of 5,000 k ilow atts or less;

“(4) th a t  aro located entirely  w ith in  the  boundaries o f the  
S ta te  o f A laska; and

“(5) th a t  are n o t located in  whole or in  p a rt on any Ind ian  
reserv a tio n , a  conservation system  u n it (as defined in section

114 STAT. 2038 PUBL IC LAW  106 -469 -N O V . 9, 2000



102(4) of th e  A laska N ational In te re s t Lands Conservation 
A ct (16 U.S.C. 3102(4))), o r segm ent of a  river designated 
for s tu d y  for addition to the  W ild and Scenic Rivera System.
"(c) E lection  o r  State L icensing .—In  the case of nonquali­

fying project works th a t would be a  qualifying project w orks b u t 
for th e  fact th a t  th e  project h as  been licensed (or exem pted from 
licensing) by the  Commission prior to the  enactm ent of th is section, 
th e  licensee of such project m ay in its  discretion elect to m ake 
th e  project subject to licensing and regulation by the  S ta te  of 
A laska u n d er th is  section.

"(d) Pr o jec t  W orks on  F ederal  L ands.—'With  ■ respect to 
projects located in  whole or in  p a rt on a  reservation, a  conservation 
sy stem  u n it, or th e  public lands, a  S ta te  license or exem ption 
from  licensing  shall be subject-to—

"(1) the  approval of the  Secretary  having jurisd iction  over 
such  lands; and

“(2) auch conditions as the  Secretary  m ay prescribe.
"(e) Consultation  W ith  Affected  Agencies .—The Comm is­

sion sh a ll consult w ith  th e  Secretary of the  In terio r, th e  Secretary  
o f A gricu ltu re , a n d  th e  Secretary of Commerce before certifying 
th e  S ta te  of A laska’s regulatory  program .

“(f) A pplication  o f  F ederal Laws.—N othing in  th is  section 
sh a ll p reem p t th e  application of Federal environm ental, n a tu ra l 
resources, or cultura l resources protection laws according to the ir 
te rm s.

“(g) Oversight  by th e  Comm ission .—The S ta te  of A laska sha ll Notification, 
no tify  th e  Comm ission not la te r  th a n  30 days a fte r  m aking  any  Dwdkne. 
sign ifican t m odification to its regulatory  program . T he Commission 
sh a ll periodically review  the  S ta te ’s program  to ensure compliance 
w ith  th e  provisions o f th is  section.

“(h) Resu m ption  o f  Com m ission  Authority .—N otw ith­
s ta n d in g  subsection (a), the  Commission shall rea sse rt ita licensing 
and reg u la to ry  au thority  under th is  p a r t  i f  the  Commission finds 
th a t  th e  S ta te  of A laska has not complied with one or more of 
th e  req u irem en ts  of th is  section.

"(i) D eterm ination  by  the  Comm ission .—(1) Upon application Decline, 
by  th e  Governor o f th e  S tate  of A laska, th e  Commission shell 
w ith in  .30 days commence a  review  of the  S ta te  of A laska’s regu­
la to ry  p rogram  for w ater-pow er developm ent to  determ ine w hether 
i t  com plies w ith  the  requirem ents of subsection (a).

“(2) The Comm ission's review required  by parag raph  (1) shall Deadline, 
be com pleted w ith in  1 y ea r of initia tion , and  the  Commission shall 
w ith in  30 days th e rea fte r  issue a  final order determ ining w hether 
or n o t th e  S ta te  o f Alaska'6 regulatory  program  for w ater-pow er 
developm ent complies w ith  the requirem ents of subsection (a).

. “(3) I f  th e  Commission fails to issue a  final order in  accordance 
w ith  p a ra g ra p h  (2) th e  S tate  of A laska’s regulatory  program  for 
w ater-pow er developm ent sh a 'l be deem ed to  be in  compliance, 
w ith  subsection (a).".

PUBL IC LAW 106-469— NOV, 9,2000 114 STAT. 2039



(907) 274-1056

Dale OCT 2 G mo
P e te r s b u r g  P i lo t

Client No.

H K i P l ® euS«feyd r ° e l e c tr ic  re g u la to ry  b i l l  th a t m a y  h e lp  C ity
'Petersburg has been working .pletc and cost upwards o f  51 

fo r nearly five years und spent m illion when a ll is said and 
nlinosi $500 ,000 to have the’ done.
B lind Slough Hydroelectric 
Facility rc-liccnscd by the 
Federal Energy Regulatory 
Commission. It is expected to 
lake several more years to com-

Dut, legislation passed this 
week might be able to offset the 
need to have the 2.5 megawatt 
project controlled by the federal 
government and put the control

o f similarly sized projects in the 
hands o f the state.

The I louse o f Representatives 
on Tuesday, approved a b ill, 
which previously had passed the 
Senate, allowing (lie State o f 
Alaska to rcgu'atc small scale 
hydroelectric projects in Alaska, 
rather than having them regulat­
ed by the Federal Energy 
Regulatory Commission.

'Hie bills now head to the 
President lo r his signature.

This summer Petersburg 
Power and Light Superintendent 
Dennis Lewis testified before 
Congress on the current rc- 
liccnsing process saying “ (he 
current federal hydropower 
licensing process o f small rural 
facilities is dysfunctional."

This week, after hearing the 
news, lie said that Petersburg 
would be very interested in hav­
ing the federal license process 
vacated and dealing with a stale 
regulatory process.

"Alaska has great potential 
for small-scale hydroelectric 
projects that would help reduce 
the price o f  electricity to con­
sumers in Alaska and help the 
environment by reducing air pol­
lution," said Sen. Frank 
Murkowski. "But under existing 
law, a project, no matter how 
small or remote, must obtain a 
federal license and the licensing 
process itse lf is a major impedi­
ment and cost fo r these small 
projects," said Murkowski.

While s. ving the live- to 10-

year FERC  licensing process 
rnay not defeat a giant project, it 
represent a significant cost 
increase tor smaller projects.

Murkowski said the B lack 
Bear Lake project on Prince o f 
Wales Island, a proposed 4.5- 
mrgawatt generator, took seven 
years and 51 .2  m illion to com­
plete the licensing process —  
adding significantly to the 510 
m illion cost o f  the project. The 
nearby Goat Lake project 
required five years and $1 m il­
lion in spending to win FERC 
approval, adding to its $10 m il­
lion construction cost.

"For a small project located in 
a remote region o f  A laska,

Continued on page 5

F E R C ? - \ e j .--: U Jc

Continued from  page 3
FERC ’s licensing process is a 
m ajor expense. And fo r too 
many small projects, this alone 
dooms an otherwise economi­
cally viable and environmentally 
beneficial pro ject," said 
Murkowski.

He noted that most o f these 
projects arc not on salmon 
spawning streams, but small 
creeks o r at the outflow o f lakes 
and that the projects have no 
effect on the environment o r 
wildlife.

"Small hydro projects in 
A laska arc environmentally 
sound, renewable power sources 
since they replace fossil-l’uel 
burning diesel generators as 

: .trees. It is important to
..... • ii.:- i   ..........

Instead, it allows the stale to reg­
ulate (litem) in lieu o f  FERC. I 
ask, who is more interested in 
the environment o f Alaska —  
Alaskans or distant FERC  regu- 
lators7”  asked Murkowski.

Murkowski noted that 
Alaskans on average pay 36 per­
cent more fo r electricity and that 
some in rural Alaska pay up lo 
43 cents per kilowatt hour —  
five times the national average. 
These high costs result from the 
fact that power is generated 
from diesel generators v’tose 
fuel must be shipped lo re.note 
areas at great cost.

The FERC exemption will 
only be triggered if  A laska’s 
Governor notifies the Secretary 
o f Energy that the State Inis in 
place a comprehensive process

resources, or cultural resource 
prolcclion laws.

The b ill has been endorsed by 
A laska Legislature's Utilities 
Restructuring Committee, by die 
A laska V illage Electric 
Cooperative and by Alaska State 
government.

The small hydro bill (S . 422) 
passed the Senate on March 26, 
1999 and aguin last week when 
it was added lo  the re-aulhoriia- 
lion o f  the Energy Policy and 
Conservation Act (EPCA ) (H .R . 
2884 ). EPCA also authorizes the 
nation's Strategic Petroleum 
Reserve and the new Northeast 
Home Heating O il Reserve.

The 2.5 megawatt Blind 
Slough Hydroelectric Facility, 
which supplies the city with 
about one-quarter o f  its peak
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Dated 3-15-2001

1 w o u ld  l ik e  to  Yoicc m y  s tro n g  support oT S enate  D ill N o . 140.

A lask a  P o w e r  Sc T e le p h o n e  C om pany  is an em ployee-ow ned  corporation  that h as  been  
p ro v id in g  p u b lic  u tility  se rv ic e  to A laska  since 1057. W e «.->rrcntly p rov ide  se rv ice  to  the 
re s id e n ts  o f  25  d iffe ren t ru ra l com m unities from  abo ve  the  A rc tic  C in d c  to the very  
so u th e rn  p o rtio n s  o f  A la s k a  O ur experience  in d eve lop in g  sm all hy dropow er p ro jec ts  is 
e x te n s iv e  a n d  cu rren t.

I h a v e  a tta c h e d  a  copy  o f  m y  testim ony  on th is  issue  w h e n  it w as heard  by the U S 
C o n g ress , H o u se  o f  R ep resen ta tiv es , C om m ittee  o n  C om m erce, and S ubcom m ittee  on  
E n erg y  a n d  P o w e r on  M a rc h  3 0 ,2 0 0 0 . T h ese  com m ents rem ain  re levan t lo S enate  D ill 
N o . 140.

S eco n d ly , 1 h av e  a tta c h e d  a  pap er titled  “  A laska Sm all H ydroelectric  and  the Q uestion  o f  
S u s ta in a b le  D ev e lo p m en t*  da ted  M arch  1999.

D o th  o f  th e se  d o cu m en ts  p o in ' ou t th e  d ifficu lty  and  h ig h  cos t associated w ith  the 
d e v e lo p m e n t o f  sm all h y d ro e lec tr ic  p ro jects. 1 am  testify ing  in the hope that this 
le g is la tio n  w ill re su lt in  c o s t and tim e sav in gs w hen perm itting  sm all hydroelectric  
p ro jects ,

f in a lly , T w o u ld  lik e  to  m a k e  a  few  o th e r  po in ts:

1. In S o u th e a s t A lask a  th e  num ber o f  sm all hyd ropow er p ro jects (500 to 5000 kw ) is 
fin ite . I h av e  p re p a re d  a  lis t o f  th e  h y d ro p ow er p ro jec ts  tha t m ay likely deve lop ed  in 
th e  n e x t ten  years. W h ile  1 am su re  the re  ore o th e rs , I though t it w ould be usefu l lo 
p o in t o u t  that the  n u m b e rs  oT pro jccts a re  lim ited  und thus the w ork  load and 
a sso c ia te d  co s ts  o f  th e  agency g iven  resp o n s ib ility  sho u ld  he com m ensurate  w ith  the 
n u m b e r  o f  p ro jec ts .

O tte r  C reek in  S kngw ay  
T h a y e r  Lake in A ngoo n  
R ey n o ld s  C reek  in  H ydaburg  
S o u th  Pork on  P r in c e  o f  W ales Island 
W o lf  L ake  n ea r H o llis  
C lartinu C reek  in  H oonah

;
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G u n n u k  C reek in K ake 
S u n rise  Lake n ea r W rangell

A  fe w  rc liccnse  e ffo rts arc  under w ay  o r w ill occu r soon at:

C rysta l L ake in Petersburg  
D ew ey  Lakes in  S kagw ay

2, W ith  the  n e w  leg is la tio n , A laska  w ould  be unique. F o r  p ro jects u n d e r F E R C , the re  is 
n o  m in im u m  size . F a r  exam ple, i f  an A laskan  residen t had a site  tha t could generate  
2 K W  fo r th e .r  persona l u se , it could  be  ju risd ic tio n a l by F E R C , requ iring  a  license 
tha t cou ld  m a k e  the  p ro je c t uneconom ic because o f  th e  licensing  p ro cess. I f  the  sta le  
d ev e lo p s  a  w ell th o u g h t o u t and cost effective  p rogram , it  w ill m ake m icro-hydro 
(u n d er 500K .W ) v e ry  a ttrac tive . A no ther p lu s  o f  the  leg isla tion  is  th a t it w ould likely  
rem o v e  a n y  tem p ta tio n  b y  m icro-hydro  developers to  m erely  b u ild  th e ir  projects 
w ith o u t lic e n s in g  b ec au se  o f  the costs and tim e  asso c ia ted  w ith  the  curren t federal 
p rocess.

3. C u rren tly  th e  S ta te  p e rm its  sm all do m estic  w a te r sy s tem s fo r  v illages and  tow ns. \ 
believe  sm a ll h y d ro p o w e r  pro jects are  very sim ilar. 1 do  n o t th ink  w e  n c c t o r Intend 
lo c reate  a S ta te  F E R C  w ith  iLs h igh cos t and un tim ely  dec isions. W e need to develop  
a p ro ce ss  th a t  is  A lask an  in scope, w ell tho ugh t out and cost e ffec tiv e  w hile  m eeting  
the  req u ire m e n ts  o f  th e  th is  legislation. W e need  som e agency  to  tak e  the lead. T h is 
agency  m u s t b a lan ce  a n y  o f  adverse im pacts w ith  the bcucficial im pac ts o f  any  
p roposed  h y d ro  d ev e lo p m en t. 1 believe agencies w ith  general charges such as the 
R C A , D G C  o r  D N R  a re  appropria te  and  have statu to ry  resp o nsib ility  lo balance 
im pacts (ad v e rse  a n d  ben efic ia l) so that hydro developm ent occurs in  a cost e ffective  
and  tim ely  m a n n e r  c o n s is te n t w ith  the public  interest. 1 h av e  a ttached  a  paper w ritten  
in  1999. It is c ritic a l o f  resou rce  agencies th a t tak e  the  n arro w  Yiew o f  their 
re sp o n s ib ilitie s . T h is  p ro b lem  needs lo be coire^ced w hether or n o t the stale w ish es to 
assum e th e  re sp o n s ib ility  oT perm itting  sm all hy d rop ow er p ro jects.

In  th is reg a rd , th e  A la s k a  R u ra l E lectric  C ooperative  A ssocia tion  (A R E C A ) m em bership  
passed  a  R eso lu tio n  01 -9 , supporting  the recognition  o f  h y d ro e lec tric  p o w er as a 
renew ab le  e n e rg y  re so u rc e , a n d  requ iring  federal und s ta le  agencies Lo take a balan ced  
ap p ro ach ed  lo  e x is tin g  a n d  n ew  hydroelectric  p ro jects. 1 h ave  a ttach ed  a full copy  o f th is  
reso lu tio n  fo r  y o u r  c on sid e ra tio n .
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/ y  Alaska’s Electric Association 

i- ■ .i. - r' "Electric Service for 556,000 Alaskans"

April 4, 2002

'inuorable John Torgerson 
Chair, Senate Resources Committee 
Alaska State Legislature 
State Capitol (MS 3100)
Juneau, AK 99801-1182

D e a r  S e n a t o r  T o r g e r s o n :

This is to reiterate ARECA’s continued strong support for 
Senate Bill No. 140, which would establish a much needed 
program for state regulation of small hydroelectric projects 
in Alaska. Your legislation will implement companion 
federal legislation supported by Senator Murkowski and also 
strongly supported by ARECA and its member electric utilities 
throughout the state.

Bringing regulation of small hydro projects closer to home 
should reduce both the time and cost of developing clean, 
renewable hydropower for Alaska consumers. ARECA thanks 
you for your efforts on Senate Bill NO. 140, arid we hope 
your legislation becomes law this law.

Sincerely,

Executive Director

703 W, Tudor Rd„ #200 Anchorage, Alaska 99503-6650 
(907) 561-6103 • FAX (907) 561-5547

www.areca.org

http://www.areca.org
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STATE OF ALASKA
2002 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 
Title

FISCAL NOTE
Ap# il 4 2002

Regulation and licensing of certain
Dept. Affected:

'BRU

Fiscal Note Number:
Bill Version:
(S) Publish Date:

SB 140
3/1/02

Fish and Game
Habitat and Restoration

water-power development Component Habitat Special Projects
Sponsor
Requester

Senator Torgerson
Senate Finance

Expenditures/Revenues

Component No. 

(Thousands of Dollars)

487

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services 17.0 17.0
Travel 1.0 1.0
Contractual 1.0 1.0
Supplies 0.5 0.5
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 19.5 19.5

CAPITAL EXPENDITURES | I I I

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 19.5 19.5
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 19.5 19.5 mmm • ••

0.0Estimate of any current year (FY2002) cost:
Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal:

POSITIONS
Full-time
Part-time
Temporjry

lANALYSIS: (Attach a seoarale oaoe if necessarvi
FY 03 and FY 04 expenditures represent one quarter-time position for ADF&G participation in the 
development of a regulatory package implementing SB 140. Regulations must clearly detail all processes 
and requirements to result in timely and cost effective licensing of good projects that are both in the best 
economic interests of the state and environmentally sound.

Department expenditures in a potential 5 MW or smaller state licensing and regulatory program are 
difficult to quantify at this time. The licensing and regulation of hydro projects can be very complex. SB 
140 provides the basic structure for establishing regulations for the state to take over jurisdiction, but does 
not provide specicifity on how such a program will work within current authorities and responsibilites. 
Uncertainties include how duties currently funded and performed by the Federal (cont)
Prepared by: 
Division
Approved by: 
Agency

Gordy Williams Phone 4Fo-6143
Commissioner’s Office Dale/Time 2/21/02 9:07 AM
Commisssioner Frank Rue Date 2/21/2002
Fish and Game

(Revved 9:2001 OMB)

•OMMITTEE COP
Page 1 o f  2__



F ISCAL NOTE

ANALYSIS CONTINUATION

Energy Regulatory Commission (FERC) for small hydro projects will be handled in a state system, what 
information regarding fish and wildlife issues will be required to be provided by applicants or need to be 
developed by agencies, and what fees or other funding mechanisms will be developed. Depending upon 
the answers to these and other questions as a regulatory system is established, there may be significant 
fiscal impacts on the department to ensure that fish and game resources are protected to the same extent 
provided by the FERC process as is specified in SB 140.
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FISCAL NOTEVk!l4?iJ0Z
STATE OF ALASKA
2002 LEGISLATIVE SESSION •II I '

Revision Date/Time (Note if correction): _______________
Title: SMALL WATER-POWER DEVELOPMENT

PROJECTS

Fiscal Note Number: 
Bill Version:
(S) Publish Date:

Dept. Affected: 
|ERU:
Component:

SB 140
3/1 /02

Natural Resources_____
M inerals. Land & W ater Dev 

Water Development
Sponsor:
Requester:

Sen. Torgerson
(S) FIN

Expenditures/Revenues

Component Number: 

(Thousands of Dollars)

9 1 5

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2 0 0 3 FY 20 04 FY 2 0 0 5 FY 20 06 FY 20 07 FY 2008
Personal Services 2 2 .5 22 .5 7 0 .0 7 0 .0 70 .0 7 0 .0
Travel 0 .0 0 .0 10 .0 10 .0 10 .0 10 .0
Contractual 1 .0 1 .0 5 .0 5 .0 5 .0 5 .0
Supplies 0 .5 0 .5 1 .0 1 .0 1 .0 1 .0
Equipment 0 .0 0 .0 2 .0 2 .0 2 .0 2 .0
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 24 .0 24 .0 8 8 .0 8 8 .0 88 .0 88 .0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
FUND SOURCE (Thousands of Dollars)
10 02  Federal Receipts
10 03  GF Match
1004 GF 2 4 .0 2 4 .0 8 8 .0 8 8 .0 8 8 .0 88  0
10 05  GF/Program Receipts
1037  GF/Mental Health
Other (Specify Type)

TOTAL 24 .0 24 .0 88 .0 8 8 .0 88 .0 8 8 .0

Estimate o f any current year (FY2002) cost: none
Check this box (X) if funding fo r this bill is included in the Governor’s FY2003 budget proposa l:
POSITIONS
Full-time 0 0 1 1 1 1
Part-time
Temporary 1 1
ANALYSIS: (Attach a separate page if necessary)
T h e  R e g u la to r y  C o m m is s io n  o f A la s k a  e s t im a te s  th a t , in c o o p e r a t io n  w ith  th e  r e s o u r c e  
a g e n c ie s , th e  C o m m is s io n  w i l l r e q u ir e  tw o  y c ^ i s  to  w r i te  r e g u la t io n s  th a t e s ta b l is h  a n  e f f ic ie n t 
p r o c e s s in g  s y s te m  th a t c a n  b e  a p p r o v e d  b y  F E R C . D N R  w i l l b e  r e q u ir e d  to  p la y  a m a jo r ro le  in 
th e  d e v e lo p m e n t o f th e s e  r e g u la t io n s  a s  its  r e s p o n s ib i l i t ie s  in  p e rm i t t in g  s u c h  p r o je c t s  a re  
s u b s ta n t ia l . A  n o n - p e rm  N a tu r a l R e s o u r c e  M g r I w il l b e  r e q u ir e d  fo r a t le a s t 3 m o n th s  e a c h  
y e a r fo r fu l l p a r t ic ip a t io n . T h e s e  c o s ts  a re  re f le c te d  in F Y  2 0 0 3  a n d  2 0 0 4 . [ c o n t . ]

Prepared by: 
Division 
Approved by: 
Agency

Bob Loeffler Phone 269-8600
Mining, Land and Water Date/Time 20-Feb-02
Pat Pourchot Date 21-Feb-02
Natural Resources

(Re* 9/2001 OM8) Page 1 o f 2_
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ANALYSIS: (continued) SB 140 #2

B e g in n in g  in 2 0 0 5 , th is  f is c a l n o te  a s s u m e s  th a t a n  a p p r o v e d  p r o g r a m  w i l l b e g in  o p e r a t io n  in 
A la s k a  a n d  D N R  w i l l p la y  a m a jo r ro le  in th e  n e w  l ic e n s in g  p r o c e s s , in c lu d in g  th e  w a te r  r ig h t 
a n d  te m p o r a r y  w a te i u s e  p e rm i t t in g , e n v i r o n m e n ta l c o n s u l t a t io n  a n d  r e v ie w , a n d  c o o rd in a t io n  
w ith  fe d e ra l a g e n c ie s . W ith  o n e  e x c e p t io n , th is  f is c a l n o te  a s s u m e s  n o  n e w  c o s ts  to  d e a l w ith  
a n  " A la s k a n iz e d "  l ic e n s in g  p r o c e s s  r a th e r th a n  th e  c u r r e n t , fe d e r a l F E R C  p r o c e s s . I f th e  
r e g u 'a t io n s  a s s ig n  n e w  re s p o n s ib i l i t ie s  to  D N R , th is  a s s u m p t io n  m a y  c h a n g e ,

T h e  e x c e p t io n  is  th a t c u r r e n t ly . F E R C  h a s  ju r is d ic t io n  o v e r  a ll d a m s  l ic e n s e d  b y  F E R C . If a n 
A la s k a n  p r o g r a m  r e p la c e s  th e  F E R C  p ro g ra m , D N R 's  d a m  s a fe t y  p r o g r a m  w il l b e  re q u ir e d  to 
a c c e p t ju r is d ic t io n  f o r  p e rm i t t in g , re v ie w , a n d  in s p e c t io n  o f th e s e  d a m s . D N R ’s c u r r e n t D am  
S a fe ty  p r o g r a m  is s ta f f e d  b y  a s in g le  e n g in e e r . T h e  f is c a l n o te  w o u ld  fu n d  a s u b o r d in a te  (a 
T e c h n ic a l E n g in e e r I) to  h a n d le  th e  a d d i t io n a l w o r k lo a d  to  th e  D a m  S a fe ty  P r o g ra m .

Page 2 o f  2



M  I) 4 ZOO?
S T A T E  O F  A L A S K A  : Fiscal Note Number: _ 1 _________________
2002 L E G IS L A T IV E  S E S S IO N  Bill Version: SB 140_____________

  (S) Publish Date: 3/1/02_____________

Revision Date/Time (Note if correction):_____________________ Dept. Affected:_________ DCED_____________
Title Small Water-Power Development. Projects______ BRU Regulatory Commission of Aiaska (399)
_____________________________________________________ Component Reoulatory Commission of Alaska
Sponsor Senator Torgerson_________________________ _______________________________________
Requester Senate Finance____________________________Component No. 2417

FISCAL NOTE

Expenditures/Revenues___________________________ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below._________ ________
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

31.1 31.1 130.0 130.0 130.0 130.0
5.0 5.0

50.0 50.0 5O.0 50.0

TOTAL OPERATING 36.1 36.1 180.0 180.0 180.0 180.0

CAPITAL EXPENDITURES__________

ICHANGE IN REVENUES ( ) |

FUND SOURCE___________________   (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (RCA Receipts) 36.1 36.1 180.0 180.0 180.0 180.0

TOTAL 36.1 36.1 180.0 180.0 180.0 180.0

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal: 

POSITIONS
Full-time 2 2 2 2
Part-time 1 1
Temporary

ANALYSIS: (Attach a separate page if necessary)
SB140 will require the equivalent of one-half of a Utility Engineering Analyst III position (estimated cost: 
531,142) in FY03 and FY04 to assist in developing technical regulations and to coordinate the transfer of 
duties from FERC. Some travel will be necessary for public comment and coordination with FERC.
FERC has up to one year to approve the plan. Once underway (FY05), a full-time UEA III and an 
Environmental Engineer will be needed to analyze water-power applications under the proposed program.
S50.000 in contractual monies will be needed for additional technical support and a contractual 
Administrative Law Judge to adjudicate technical/regulatory disputes. The RCA's budget is funded through 
the Regulatory Cost Charge (RCC) and direct charge mechanisms. No general funds are allocated for 
support of the agency. The agency may consider funding the program by license fees paid by the 
applicants, similar to the current federal program.
Prepared by: Dawn Bishop-Kleweno, Special Assistant  Phone (907) 276-6222
Division Regulatory Commission of Alaska  Dale/Time 2/21/02 9:04 AM
Approved by: Deborah B. Sedwick, Commissioner Date 2/21/2002
Agency Department of Community & Economic Development_________

(Rovued 9/2001 OMB)COMMITTEE COP' Page 1 of 1
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S E N A T E  B I L L  N O . 140 

IN  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T W E N T Y -S E C O N D  L E G IS L A T U R E  - F IR S T  S E S S IO N

BY SENATORS TORGERSON, Taylor, Austcrmnn, Cowdcry

Introduced: 3/13/0]
Referred: Resources, Finance

^  B I L L  

F O R  A N  A C T  E N T IT L E D  

" A n  A c t r e la t in g  to  r e g u la t io n  a n d  l ic e n s in g  o f  c e r ta in  w a te r - p o w e r  d e v e lo p m e n t 

p r o je c t s ."

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c tio n  1. A S  4 2 .4 5  is a m en d e d  by  a d d in g  a  n e w  se c tio n  to  read :

A r t ic le  6A . W a te r - P o w e r  D e v e lo p m e n t  P ro je c ts .

S ec . 4 2 .4 5 .3 5 0 . L ic e n s in g  o f  w a te r - p o w e r  d e v e lo p m e n t  p r o je c ts ,  (a ) T he 

c o m m iss io n  shall ado p t reg u la tio n s  to  e s ta b lish  a regu lato ry ' p ro g ra m  fo r .va te r-pow er 

d e v e lo p m e n t p ro je c ts  th a t q u a lify  u n d e r  th is  sec tio n .

(b ) T h e  re g u la to ry  p ro g ram  e s ta b lish e d  u n d e r th is  se c tio n  m u st

(1) p ro te c t the  p u b lic  in te re s t, th e  p u rp o se s  lis ted  in (2) o f  th is 

su b se c tio n , and  th e  e n v iro n m e n t to th e  sa m e  ex ten t p ro v id e d  b y  th e  re q u ire m e n ts  for 

l ic e n s in g  and  reg u la tio n  by th e  F e d e ra l E n e rg y  R eg u la to ry ’ C o m m iss io n  u n d e r 16 

U .S .C . 792  - 823c and o th e r a p p lic a b le  fed e ra l law s, in c lu d in g  16 U .S .C . 1531 et seq . 

(E n d a n c e re d  S p e c ie s  A c t)  and  16 U .S .C . 661 et seq . (F ish  and  W ild life  C o o rd in a tio n

S I 3 0 1 4 0 A -1-
' J r . c c r 2 m e d  [DELETED TEXT BFJiCKETED]
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1 A c t);

(2 ) g iv e  equal c o n s id e ra tio n  to

3 . (A ) e n e rg y  c o n se rv a tio n ;

4 (B ) th e  p ro te c tio n  o f. m itig a tio n  o f  d a m a g e  to , and

5 e n h a n c e m e n t of. fish  and  w ild life , in c lu d in g  re la ted  sp a w n in g  g ro u n d s  and

6 h ab ita t:

7 (C ) the  p ro te c tio n  o f  re c re a tio n a l o p p o rtu n itie s ;

8 (D ) th e  p re se rv a tio n  o f  o th e r  a sp e c ts  o f  e n v iro n m e n ta l q u a lity ;

9 (H) th e  in te re s ts  o f  A la s k a  N a tiv e s ; and

10 (F ) o th e r  b e n e fic ia l p u b lic  u se s , in c lu d in g  irr ig a tio n , flood

11 c o n tro l, w a te r  su p p ly , n a v ig a tio n ; and

] 2 (? )  req u ire , as a c o n d itio n  o f  a  licen se  fo r an y  q u a lify in g  p ro je c t  w o rk ,

13 (A ) th e  c o n s tru c tio n , m a in te n a n c e , and  o p e ra tio n  b y  a  licen see

14 at th e  l ic e n se e 's  o w n  e x p e n se  o f  th e  l ig h ts  and  s ig n a ls  th a t m a y  b e  d ire c te d  by

If, th e  se c re ta ry  o f  th e  d e p a rtm e n t o f  th e  U n ite d  S ta tes g o v e rn m e n t in w h ic h  the

16 U n ite d  S ta te s  C o as t G u a rd  is  o p e ra tin g  and  the  f ish w a y s  th a t a re  p re s c r ib e d  by

17 th e  S e c re ta ry  o f  th e  In te r io r  o r the  S e c re ta ry  o f  C o m m erc e , a s  a p p ro p r ia te ;

15 (B ) the  o p e ra tio n  o f  an y  n a v ig a tio n  fa c ili tie s  th a t m ay  be

19 c o n s tru c te d  as p art o f  a n y  p ro je c t to  b e  c o n tro lle d  at all tim es  b y  th e  re a so n a b le

20  ru le s  and  re g u la tio n s  th a t are  a d o p ted  b y  the  S e cre ta ry  o f  the  .A rm y; a n d

21 (C ) c o n d itio n s  fo r the  p ro te c tio n  of, m itig a tio n  o f  d a m a g e  to ,

22  a n d  e n h a n c e m e n t o f  fish  and  w ild life  b ased  on  re c o m m e n d a tio n s  rece iv ed

23 u n d e r  16 U .S .C . 661 et seq . (F ish  a n d  W ild life  C o o rd in a tio n  A c t)  fro m  the

24 N a tio n a l  M arin e  F ish e rie s  S e n d e e , the  U n ite d  S ta tes  F ish  and  W ild life  S e n d e e ,

25  an d  th e  s ta te  D e p a rtm e n t o f  F ish  and  G am e .

26 (c ) F o r  p u rp o se s  o f  th is  se c tio n , th e  te rm  "q u a lify in g  p ro je c t w o rk "  m e an s  a

27  p ro je c t  w o rk

28 (1 ) tha t is n o t part o f  a p ro je c t lic en se d  u n d e r 16 U .S .C . 792  - 823c o r

29  e x e m p te d  fro m  lic e n s in g  u n d e r 16 U .S .C . 792  - 823 c  o r  u n d e r 16 U .S .C . 2 7 0 5  (sec tio n

30  4 0 5  o f  th e  P u b lic  U tility  R e g u la to ry  P o lic ie s  A c t o f  1978) b e fo re  N o v e m b e r  9 . 2000 ;

31 (2 ) fo r w h ich  a p re lim in a ry  p e rm it, a  lic en se  a p p lic a tio n , o r an

SB 140 -2- SB0140A
■Vew Tc-x: U n d e r  l i n e d  [ D E N T E D  TEXT S O C K E T E D ]
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C S  F O R  S E N A T E  B I L L  N O .  1 4 0 ( F I N )

IN  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

II
T W E N T Y -S E C O N D  L E G IS L A T U R E  - S E C O N D  S E S S IO N

|!
BY THE SENATE FINANCE COM M ITTEE

i]
j: Offered:
!l Referred:
i’

Sponsor(s): SENATORS TORG ERSO N, Taylor, A ustcrm an, Cowdcry
!•I

A  B I L L
I
! F O R  A N  A C T  E N T I T L E D

i
" A n  A c t  r e la t in g  to  r e g u l a t io n  a n d  l i c e n s i n g  o f  c e r ta in  w a t e r - p o w e r  d e v e l o p m e n t

.!;
p r o je c t s ;  a n d  p r o v i d i n g  fo r  an  e f f e c t iv e  d a te ."

B E  IT  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

l|
j, * S e c t io n  1. A S  4 2 . 4 5  is a m e n d e d  by  a d d in g  a  n e w  se c tio n  to rea d :

A r t i c l e  6 A .  W a t e r - P o w e r  D e v e l o p m e n t  P r o j e c t s .

S e c .  4 2 .4 5 .3 5 0 . L i c e n s i n g  o f  w a t e r - p o w e r  d e v e l o p m e n t  p r o j e c t s ,  (a )  T h e  

c o m m iss io n  sh a ll  a d o p t re g u la tio n s  to  e s ta b lish  a  re g u la to ry  p ro g ra m  fo r w a te r-p o w e r  

d e v e lo p m e n t p ro je c ts  th a t  q u a lify  u n d e r  th is  sec tio n .|i
(b ) T h e  re g u la to ry  p ro g ra m  e s ta b lish e d  u n d e r  th is  s e c tio n  m u s t

!! (1 ) p ro te c t  th e  p u b lic  in te re s t, th e  p u rp o se s  lis ted  in (2 ) o f  th is
| i

s u b se c tio n , a n d  th e  e n v iro n m e n t to  the  sa m e  e x te n t p ro v id e d  by  th e  re q u ire m e n ts  fo r 

lic e n s in g  a n d  re g u la tio n  by  the  F e d e ra l E n e rg y  R e g u la to ry  C o m m is s io n  u n d e r  16 

U .S .C . 792  - 8 2 3 c  a n d  o th e r  a p p lic a b le  fed era l law s, in c lu d in g  16 U .S .C . 1531 e t seq . 

(E n d a n g e re d  S p e c ie s  A c t)  a n d  16 U .S .C . 661 e t seq . (F ish  and  W ild life  C o o rd in a tio n
•

1
-1- CSSB UO(FIN)

N e w  T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]
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A ct);

(2) g iv e  e q u a l c o n s id e ra tio n  to

(A ) e n e rg y  c o n se rv a tio n ;

(B ) th^. p ro te c tio n  o f, m itig a tio n  o f  d a m a g e  to , and  

e n h a n c e m e n t of, fish  a n d  w ild life , in c lu d in g  re la te d  sp a w n in g  g ro u n d s  and  

h ab ita t;

(C ) the  p ro te c tio n  o f  re c re a tio n a l o p p o r tu n itie s ;

(D ) the  p re s e rv a tio n  o f  o th e r  a sp e c ts  o f  e n v iro n m e n ta l  q u a lity ;

(E ) the  in te re s ts  o f  r e s id e n t A la s k a  N a tiv e s ;

(F ) o th e r  b e n e fic ia l p u b lic  u ses, in c lu d in g  irr ig a tio n . H ood 

c o n tro l, w a te r  su p p ly , n a v ig a tio n ; a n d

(G ) the  in te re s t o f  A la s k a  re s id e n ts  a n d  la n d o w n e rs ;  and

(3) re q u ire , as a  c o n d itio n  o f  a  l ic en se  fo r a n y  q u a l ify in g  p ro je c t w o rk ,

(A ) th e  c o n s tru c tio n , m a in te n a n c e , a n d  o p e ra tio n  b y  a  lic e n se e  

a t the  l ic en se e 's  o w n  e x p e n se  o f  the  lig h ts  an d  s ig n a ls  th a t  m a y  b e  d ire c te d  by 

th e  se c re ta ry  o f  th e  d e p a r tm e n t o f  th e  U n ite d  S ta te s  g o v e rn m e n t in  w h ic h  the  

U n ite d  S ta tes  C o a s t G u a rd  is o p e ra tin g  an d  th e  f is h w a y s  th a t  a re  p re s c r ib e d  by  

th e  S e c re ta ry  o f  the  In te r io r  o r  the  S e c re ta ry  o f  C o m m e rc e , a s  a p p ro p r ia te ;

(B ) th e  o p e ra tio n  o f  a n y  n a v ig a tio n  fa c il i tie s  th a t m a y  be  

c o n s tru c te d  as p a rt o f  a n y  p ro je c t to  b e  c o n tro lle d  a t a ll t im e s  b y  th e  re a so n a b le  

ru le s  and  re g u la tio n s  th a t are  a d o p te d  b y  the  S e c re ta ry  o f  th e  .A rm y; a n d

(C ) c o n d itio n s  fo r th e  p ro te c tio n  o f, m it ig a tio n  o f  d a m a g e  to, 

a n d  e n h a n c e m e n t o f  f ish  an d  w ild l ife  b a se d  o n  re c o m m e n d a tio n s  rec e iv ed  

u n d e r  16 U .S .C . 661 e t seq . (F ish  a n d  W ild life  C o o rd in a tio n  A c t)  fro m  the  

N a tio n a l M arin e  F ish e r ie s  S e rv ic e , th e  U n ite d  S ta te s  F ish  a n d  W ild life  S e rv ic e , 

a n d  the  s ta te  D e p a r tm e n t o f  F ish  an d  G a m e .

(c) F o r p u rp o se s  o f  th is  se c tio n , th e  te rm  " q u a lify in g  p ro je c t  w o rk "  m e a n s  a  

p ro je c t w o rk

(1 ) tha t is n o t p a rt o f  a  p ro je c t l ic e n se d  u n d e r  16 U .S .C . 79 2  - 82 3c  o r 

e x e m p te d  from  lic e n s in g  u n d e r  16 U .S .C . 7 9 2  - 8 2 3 c  o r  u n d e r  16 U .S .C . 2 7 0 5  (se c tio n  

405  o f  th e  Pufc'ic U tility  R e g u la to ry  P o lic ie s  A c t o f  1978) b e fo re  N o v e m b e r  9, 2 0 0 0 ;

CSSB 140(FLN) -2-
N e w  T e x t  U n d e r l i n e d  [DELETED T E X T  BRACKETED1
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(2 ) fo r w h ich  a  p re lim in a ry  p e rm it, a  l ic e n se  a p p lic a tio n , o r an  

a p p lic a t io n  fo r  an  e x e m p tio n  fro m  lic e n s in g  h as  n o t b e e n  a c c e p te d  fo r f ilin g  b y  the  

F e d e ra l E n e rg y  R eg u la to r} ' C o m m is s io n  b efo re  N o v e m b e r  9 , 2 0 0 0 , u n le ss  the 

a p p lic a tio n  is w ith d ra w n  a t the  e le c tio n  o f  the  a p p lic an t;

(3 ) th a t is  p a rt o f  a  p ro je c t th a t h a s  a  p o w e r  p ro d u c tio n  c a p a c ity  o f

5 ,0 0 0  k ilo w a tts  o r  ie ss ;

(4 ) th a t  is lo ca ted  e n tire ly  w ith in  the  b o u n d a r ie s  o f  th e  s ta te ; and

(5 ) th a t is n o t lo c a te d  in  w h o le  o r  in  p a r t  o n  an  In d ia n  re se rv a tio n , a 

c o n s e rv a tio n  sy s te m  u n it as d e f in e d  in  16 U .S .C . 3 1 0 2  (sec . 102, A la s k a  N a tio n a l 

In te re s t  L a n d s  C o n se rv a tio n  A c t) , o r  o n  a  se g m e n t o f  a  r iv e r  d e s ig n a te d  fo r  s tu d y  for 

a d d itio n  to  th e  N a tio n a l  W ild  a n d  S c e n ic  R iv e rs  S y stem .

(d ) In  th e  c a se  o f  n o n q u a lify in g  p ro je c t w o rk  th a t w o u ld  be  q u a lify in g  p ro je c t 

w o rk  b u t  lo r  th e  fa c t tha t the  p ro je c t  h a s  b een  lic e n se d  o r  e x e m p te d  fro m  lic e n s in g  b y  , 

th e  F e d e ra l E n e rg y  R e g u la to ry  C o m m is s io n  b e fo re  N o v e m b e r  9 , 2 0 0 0 , th e  lic e n se e  o f  

th e  p ro je c t  m a y  e le c t to  m ak e  th e  p ro je c t su b je c t to  lic en s in g  a n d  re g u la tio n  b y  the
i

s ta te  u n d e r  th is  se c tio n .

(e ) W ith  re sp e c t to  p ro je c ts  lo c a te d  in  w h o le  o r  in  p a r t  o n  a  re se rv a tio n , a  j 

c o n s e rv a tio n  s y s te m  u n it, o r  fed e ra l p u b lic  lan d , a  s ta te  l ic e n se  o r  e x e m p tio n  from  

lic e n s in g  is  s u b je c t  to

(1 ) th e  a p p ro v a l o f  th e  se c re ta ry  o f  the  fe d e ra l d e p a r tm e n t h a v in g
I

ju r is d ic t io n  o v e r  th o se  lan d s; and

(2 ) th e  c o n d itio n s  th a t  the  se c re ta ry  m a y  p re sc rib e .

(f) T h e  R eg u la to r} ' C o m m is s io n  o f  A la sk a  sh a ll n o tify  the  F e d e ra l E n e rg y  

R e g u la to ry  C o m m is s io n  not la te r  than  3 0  d ay s  a f te r  m a k in g  a n y  s ig n if ica n t 

m o d if ic a t io n  to  its  reg u la to r} ' p ro g ra m  u n d e r  th is  se c tio n .

(g ) In  th is  se c tio n ,

(1 )  " fed e ra l p u b lic  lan d "  m e an s  the  lan d  a n d  in te re s t in  lan d  o w n ed  by 

the  U n ite d  S ta te s  th a t  is su b je c t to  p r iv a te  a p p ro p ria tio n  a n d  d isp o sa l u n d e r  p u b lic  land  

la w s , b u t d o e s  n o t in c lu d e  a  re se rv a tio n ;

(2 ) " lice n se e"  m e a n s  a n y  p e rso n , s ta te , o r  m u n ic ip a lity  lic en se d  u n d e r  

d ie  p ro v is io n s  o f  16 U .S .C . 7 9 7  a n d  any  a ss ig n e e  o r  su c c e sso r  in  in te re i o f  the

-3- CSSB 140(F1N)
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l ic en se e  th e reo f;

(3 ) "p ro jec t"  m e a n s , n o tw ith s ta n d in g  th e  d e f in it io n  in  A S  4 2 .4 5 .9 9 0 , a  

c o m p le te  u n it o f  im p ro v e m e n t o r d e v e lo p m e n t, c o n s is tin g  o f  a  p o w e r  h o u se , all w a te r  

c o n d u its , a il d am s a n d  a p p u rte n a n t w o rk s  a n d  s tru c tu re s , in c lu d in g  n a v ig a tio n  

s tru c tu re s , th a t a re  a p a r t  o f  the  u n it, a n d  all s to ra g e , d iv e r tin g , o r fo re b a v  re s e rv o irs  

d ire c tly  c o n n e c te d  w ith  th e  u n it, th e  p r im a ry  lin e  o r  lin e s  tra n s m ittin g  p o w e r  fro m  th e  , 

u n it to  the  p o in t o f  ju n c tio n  w ith  th e  d is tr ib u tio n  sy s te m  o r  w ith  th e  in te rc o n n e c te d  

p rim a ry  tra n sm is s io n  sy s te m , a ll m isc e lla n e o u s  s tru c tu re s  u se d  an d  u se fu l in  

c o n n e c tio n  w ith  the  u n it  o r  a n y  p a r t  o f  the  u n it , a n d  a ll w a te r  r ig h ts , r ig h ts -o f -w a y , ; 

d itc h e s , d a m s , re se rv o irs , lan d , o r  in te re s ts  in  la n d  th e  u se  a n d  o c c u p a n c y  o f  w h ic h  a re  

n e c e s sa ry  o r  a p p ro p ria te  in  th e  m a in te n a n c e  a n d  o p e ra tio n  o f  th e  u n it;

(4 ) "p ro je c t w o rk "  m e a n s  th e  p h y s ic a l  s tru c tu re  o f  a  p ro je c t;

(5 ) " re se rv a tio n "

(A ) m e a n s  a  n a tio n a l fo re s t; trib a l la n d  e m b ra c e d  w ith in  an  

In d ia n  re s e rv a tio n ; a  m ilita ry  re s e rv a tio n ; o th e r  lan d  a n d  an  in te re s t in  land  

o w n e d  b y  the U n ite d  S ta te s  and  w ith d ra w n , re se rv e d , o r  w ith h e ld  fro m  p r iv a te  

a p p ro p r ia tio n  a n d  d isp o sa l u n d e r  th e  p u b lic  lan d  law s ; a n d  la n d  a n d  an  in te re s t  

in  lan d  a c q u ire d  and  h e ld  fo r a n y  p u b lic  p u rp o se s ;

(B ) d o e s  n o t in c lu d e  a  n a tio n a l m o n u m e n t o r  n a tio n a l p a rk .

* S ec . 2 . T h is  A c t ta k e s  e ffe c t Ja n u a ry  1, 2 0 0 3 .
C £jv)C4̂rf“c-(7 
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Se n a t o r  J o h n  T o r g e r s o n
C iia ir , S enate Resources Com m ittee
C h a ir , S enate Community and Regional  Afevirs Com m ittee
Ch a ir , J oin t  Co m m ittee  on Natural Gas P ipelines

A l a s k a  S t a t e  L e g i s l a t u r e

Session-
State Capitol, Room  427 , Juneau, A K  99801 
Telephone 907/465-2828 Fax 907/465-4779

District:
45457 Kenai Spur Hwy.; Suite 101B, Soldotna, AK 99669 

Telephone 907/260-3042 Fax 907/260-3044

MEMORANDUM

T o: S e n a to r  P e te  K e lly , C o -C h a ir
S e n a te  F in a n c e  C o m m itte e

F ro m : S e n a to r  Jo h n

D ate : F e b ru a ry  11, 2 0 0 2

R e: H e a r in g  re q u e s t fo r S B  140
“ S m a ll  W a te r  P o w e r D e v e lo p m e n t P ro jec ts "

P lea se  a c c e p t th is  m e m o ra n d u m  as a  re q u e s t to  sc h e d u le  SB  140 for a h e a r in g  in the  S en a te  F in a n c e  C o m m itte e  
at y o u r  e a r lie s t  c o n v e n ie n c e . T h is  b ill w ill tra n s fe r  reg u la to ry  p o w ers o v e r  sm all h y d ro e le c tr ic  p ro je c ts  in 
A la sk a  fro m  th e  F e d e ra l E n e rg y  R e g u la to ry  C o m m iss io n  to the R eg u la to ry  C o m m iss io n  o f  A lask a . S ta te  
re g u la to ry  a u th o r ity  w ill re su lt  in less m o n ey  a n d  tim e  sp e n t on lic en s in g  sm a ll h y d ro  p ro je c ts  fo r  u ti l it ie s  and  
p e rso n a l u se .

I h av e  e n c lo s e d  th e  fo llo w in g  b a c k -u p  in fo rm a tio n  fo r y o u r  rev iew  and in c lu s io n  in the  b ill p ack e ts :
•  S B  140
•  R C A  fisca l n o te
•  S p o n s o r  S ta te m e n t
•  S e n a to r  M u rk o w s k i’s e n a b lin g  le g is la tio n  fro m  the  106lh C o n g ress
•  1 0 /2 6 /0 0  P e te rsb u rg  P ilo t a rtic le
• L e tte r  fro m  R o b e r t  S . G rim m , P re s id e n t o f  A la sk a  P o w e r &  T e le p h o n e  C o m p a n y  

T h a n k  y o u  fo r y o u r  c o n s id e ra tio n  o f  th is  req u e s t.

REPRESENTING T lIE  KENAI PENINSULA

A n c h o r  P o in t B e a r C reek C lam  G u lc h  C ooper L a n d in g  C row n P o in t F r itz  C reek H a pp y  V a lley  H a lib u t  Cove
H o m e r H o p e  K ach em a k  C ity  K ach em a k  Selo K a s i lo f  L o w e ll P o in t M oose  Pass N a n w u le k  N iko la e vsk

N in i lc h ik  P o rt G raha m  R a zdo lna  S ew ard  S eldovia S o ldo tna  S ta r is k i S te r lin g  Voznesenka



ALASKA STATE LEGISLATURE
Chairm an: Senator John T o r g e r s o n S t a t e  Cap ito l, Room  427
V ice  Cha ir: Senator Gary W i l k e n J u n e a u ,  A K  99801
Senator R ick  H a l f o r d P h e n e :  (907) 465-4907
Senator Ben S t e v e n s F a x :  (907) 465-4779
Senator R ob in  Taylor 
Senator K im  Elton
Senator G e o rg ia n s  L in co ln  o ffid a l Business

S E N A T E  R E S O U R C E S  C O M M I T T E E

SPONSOR STATEMENT
SB 140

“Small W ater-Pow er Developm ent P ro jects”

O n  N o v em b er 9, 2000, C ongress ap p ro v e d  leg isla tion  ex tend ing  p ro g ra m s  u n d e r  
the fed era l E .^ergy Policy a n d  C onserv a tio n  Act. T itle V of this Act, p laced  in  
federa l s ta tu te  as Public L aw  106-469, w as p ro p o sed  b y  S enator M u rk o w sk i w ho 
is chair o f the Senate E n ergy  a n d  N a tu ra l R esources C om m ittee.

S enator M u rk o w sk i's  langu age  am en d s the F ederal P o w er A ct to a llow  licensing  
an d  reg u la to ry  au th o rity  o v er sm all hydro electric  projects in  A laska to tran sfe r 
from  the fed era l go v ern m en t to the State of A laska. Sm all hydro elec tric  p ro jects 
are  de fined  as those of 5,000 k ilow atts  (5 m egaw atts) o r less. The federa l 
en ab ling  leg isla tion  app lies to n e w  projects a n d  to ex isting  projects if th e  o w n e r 
so elects. A  nu m b er of o u r sm all u tilities as w ell as the S tate su p p o rte d  th is 
legislation .

Before A laska can acquire ju risd ic tio n  from  the F ederal E nergy R egu la to ry  
C om m issio n  (FERC), w h ich  cu rren tly  oversees hydro electric  projects, the 
L eg isla tu re  m u st ad o p t leg isla tion  a n d  the G o v ern o r m u st su b m it a p ro g ra m  to 
FERC l sa tisfy  the req u irem en ts in  Title V of PL 106-469. A ll cu rren t 
en v iro n m en ta l and  o ther p ro tec tion s req u ired  u n d e r federal law  m u st be 
co n ta ined  in  the State p rog ram . Sm all hyd ro e lec tric  projects located o n  In d ian  
reserv a tio ns, conserva tion  un its  of A N ILC A , o r rivers d esig na ted  for th e  W ild 
an d  Scenic P ivcrs System  w o u ld  n o t be elig ib le for S tate ju risd iction .

SB 140 w ill begin  im plem en ta tion  of Title V of PL 106-469 in  an  effort to  b rin g  
reg u la tio n s closer to ho m e an d  to red uce  the g rea t tim e an d  expense cu rren tly  
assoc ia ted  w ith  federal licensing a n d  reg u la tio n  of sm all h y d ro  projects in  
A laska. T he tim e an d  m oney  req u ired  for federa l licensing is v irtua lly  
p ro h ib itiv e  for som e sm all projects. N ow  the L egislatu re  has an  o p p o rtu n ity  to 
rem ove this h indrance an d  encourage d ev e lo p m en t o f renew able  electric 
in frastruc tu re .

O fficia l Business
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Resources of th e  S enate  n o t la te r  than  180 days after th e  enactm ent
of th is  section. The rep o rt shall contain a  review of p rio r stud ies D«*ailne.
conducted on th e  subjects described in  subsection (a).

TITLE in—MARGINAL WELL 
PURCHASES

SE C . 301. P U R C H A S E  O F  O IL  F R O M  M A RG IN A L W ELLS.
(a) P urchase  o f  Oil  F rom  Marginal Wells.—P a r t  B of title  

I of the  E nergy Policy and  Conservation Act (42 U.S.C. 6232 e t 
aeq.) is  am ended by add ing  the  following new section a fte r  section 
168:

“PURCHASE o f  o il  FROM m a r g in a l  w e l l s

“Se c . 169. (a) In  General .—F rom am ounts authorized  under 42 U3C 6247b. 
section 166, in any  case in  which the  price of oil decreases to 
an am o u n t less th a n  $15.00 per barre l (an am ount equal to th e  
an n u a l average well h ead  price per barre l for all dom estic crude 
oil), ad justed  for inflation, the  Secretary m ay purchase  oil from 
a m arg ina l well a t  $15.00 p er barrel, adjusted for inflation.

To) D efin itio n  o f  Marginal Well .—The term  ‘m arg inal well’ 
has she sam e m eaning  as th e  definition of ‘stripper well p roperty ’ 
in  section 613A(cX6)(E) of th e  In te rn a l Revenue Code (26 U.S.C.
613A(c)(6XE)).".

(b) Con fo rm in g  Am end m en t .—The table of contents for the  
E nergy  Policy a n d  C onservation Act is am ended by in se rtin g  after 
th e  item  re la tin g  to section 168 the following:

"Sec. 169. Purchwe of oil Crum marginal

TITLE IV— FEDERAL ENERGY 
MANAGEMENT

S E C .- t0 1 .F E M P .
Section 801 of th e  N ational Energy Com orvation Policy Act 

(42 U.B.C. 8287(aX2)(DXih), is am en d ed b y  strik ing  “$750,000” and
i n s e r t i n g  “ $ 1 0 ,0 0 0 ,0 0 0 ” .

TITLE V—ALASKA STATE JURISDICTION 
OVER SMALL HYDROELECTRIC 
PROJECTS

S E C . 501 . ALA SK A  S T A T E  JU R IS D IC T IO N  O V ER  SM ALL H Y D R O E L E C T R IC  
P R O J E C T 0 .

P a r t  I  of the  F ederal Power Act (16 U.S.C. 792 e t  seq.) is  
am ended by adding  a t  th e  end  the  following:
"S E C . 32. .ALASKA S T A T E  JU R IS D IC T IO N  O V ER  SM ALL H Y D R O E L E C T R IC  16 USC 823c. 

P R O JE C T S .
“(a) D isco ntin uan ce  o f  Regulation by the  Co m m issio n — 

N otw ith stand in g  sections 4(c) and  23(b), the  Commission sh a ll d is­
continue exercising licensing  and regulatory  authority  u n d er th is
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p a r t  over qualifying project works in th e  S tate  of A laska, ffective 
on th e  date on which th e  Commission certifies th a t  th e  S ta te  
of A laska has in  place a  regulatory  program  for w ater-pow er 
developm ent th a t—

“(1) p ro tects the public in terest, the  purposes listed  in 
parag rap h  (2), and th e  environm ent to the  sam e ex ten t provided 
by licensing and  regulation  by the  Commission u n d er th is  p a r t  
and  other applicable F edera l laws, including th e  E ndangered  
S pedes Act (16 U.S.C. 1531 e t seq.) and  the  F ish  a n d  W ildlife 
C oordination Act (16 U.S.C. 661 e t seq.);

“(2) gives equal consideration to the purposes of- -  
“(A) energy conservation;
“(B) the  protection, m itigation of dam age to, and 

enhancem ent of, fish  and  wildlife (including re la ted  
spaw ning grounds an d  habitat);

“(C) the  protection of recreational opportunities;
“(D) the  preservation  of o ther aspects of env ironm ental 

quality;
“(E) th e  in te re sts  of A laska N atives; and 
"(F) o ther benefida l public uses, including irrigation , 

flood control, w ater supply, and  navigation; and  
“(3) requ ires, as a  condition of a license for any  project 

w orks—
“(A) the  construction, m aintenance, and operation  by 

a  licensee a t  its  ow n expense of such lights and  signals 
as m ay be directed by the  Secretary of th e  D epartm ent 
in  w hich the  Coast G uard  is operating, and such  fishw ays 
as m ay be prescribed by the  Secretary  of th e  In te rio r or 
th e  Secretary  of Commerce, as appropriate;

"(B) the  operation of any navigation facilities w hich 
mj-y be constructed as p a rt of any  project to be controlled 
a t  a ll tim es by such reasonable ru les and  regu la tions as 
m ay  be m ade by th e  Secretary  of th e  Army; s

"(C) conditions for the  protection, m ^ation, and  
enhancem ent of fish  and  wildlife based on recom m enda­
tions received p u rsu a n t to th e  F ish  and W ildlife C oordina­
tion  Act (16 U.S.C. 661 e t seq.) from the  N atio nal M arine 
F isheries Service, the  U nited  S tates Fish and  W ildlife 
Service, and  S tate  fish and wildlife agencies.

“(b) D efin itio n  o f  ‘Qu a u fy in c  Pr o ject  Works’.—F or p u r­
poses of th is  section, th e  term  ‘qualifying project w orks’ m eans 
project w orks—

“(1) th a t  are  not p a r t  of a project licensed u n d er th is  
p a r t  or exem pted from licensing u n d er th is  p a r t  o r section 
405 of th e  Public U tility  R egulatory Policies Act o f 1978 prio r 
to th e  date o f th e  enactm en t of th is section;

for which a p rel m in a iy  perm it, a license^ application, 
or an application for an exem ption from licensing h as  not 
been accepted for filing by th e  Commission prio r to  the  date 
of th e  enactm en t of suDsection (c) (unless such application 
is  w ithd raw n  a t the  election of th e  applicant);

“(3) th a t  a rc  p a r t  of a  project th a t  has a  p">wer production 
capacity  of 5,000 k ilow atts or less;

“(4) th a t  a rc  b o a ted  entirely  w ith in  the  buundLarie* of the 
S ta te  of A laska; and

“(6) th a t  are n o t located in  whole or in  p a rt on any Ind ian  
reservation, a  conservation system  u n it (as defined in  section

114 STAT. 2038 PUBL IC LAW 106-469— NOV. 9, 2000
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102(4) of th e  A laska N ational In te res t Lands Conservation 
Act (16 U.S.C. 3102(4))), or segm ent of a  river designated 
for s tudy  for addition to the  Wild and Scenic Rivers System.
“(c) E le c t io n  o f  S t a t e  L icensing .—In  the  case of nonquali­

fying project works th a t  would be a qualifying project w orks bu t 
for th e  fact th a t  the  project h as  been licensed (or exem pted from 
licensing) by th e  Commission prior to the  enactm ent of th is section, 
th e  licensee of such project m ay in its  discretion elect to m ake 
th e  project subject to  licensing and regulation by th e  S ta te  of 
A laska u n d e r th is  section.

“(d) P r o jec t  W orks on Federal L ands.—With  • respect to 
projects located in whole or in  p art on a reservation, a conservation 
sy stem  un it, o r th e  public lands, a  S ta te  license o r exemption 
from  licensing  shall be subject to—

"(1) th e  approval of th e  Secretary having  jurisd iction  over 
such  lands; and

“(2) such conditions as the Secretary m ay prescribe.
“(e) Consultation  With  Affected  Agencies .—The Commis­

sion sha ll consult w ith  th e  Secretary of th e  Interior, th e  Secretary 
of A gricu ltu re , and  th e  Secretary of Commerce before certifying 
th e  S ta te  o f A laska's regulatory program.

“(f) A pplication  of Federal Laws.—N othing in th is  section 
sh a ll p reem p t th e  application of Federal environm ental, n a tu ra l 
resources, or cu ltura l resources protection laws according to th e ir  
te rm s.

“(g) Oversight  by  th e  Commission.—The S tate  of A laska shall Notification, 
no tify  th e  Commission not la te r  than  30 days a fter m aking  any deadline, 
sign ifican t m odification to its  regulatory program . The Commission 
sh a ll periodically review the S ta te ’s program  to ensure compliance 
w ith  th e  provisions of th is section.

“(h) R esum ption  of  Commission authority .—Notw ith­
s tan d in g  subsection (a), the Commission shall reassert its  licensing 
and  reg u la to ry  authority  u nd er th is  p a r t  i f  th e  Commission finds 
th a t  th e  S ta te  of A laska hex not complied w ith one or more of 
th e  req u irem en ts  of th is  section.

“(i) D eterm ination  by th e  Commission.—(1) Upon application D«»diine. 
by th e  Governor of th e  S ta te  of A laska, the  Commission 6hall 
w ith in  30 days commence a  review of th e  S ta te  of A laska’s regu­
la to ry  p rogram  for w ater-pow er development to determ ine w hether 
i t  com plies w ith  th e  requirem ents of subsection (a).

“(2) The Commission’s review required by p arag raph  (1) shall D#*diine. 
be com pleted w ith in  1 year of initiation, and  the  Commission shall 
w ith in  30 days the rea fte r issue a  final order determ in ing  w hether 
or n o t th e  S ta te  of A laska's regulatory program  for w ater-pow er 
developm ent complies w ith the  requirem ents of subsection (a).

. “(3) I f  the  Commission fails to  issue a  final order in  accordance 
w ith  p a ra g rap h  (2) th e  S tate  of A laska’s regulatory program  for 
w ater-pow er developm ent shall be deemed to be in  compliance 
w ith  subsection (a).".
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'Petersburg has been working .pletc and cost upwards o f 51 

fo r nearly five years and spent ‘ m illion when nil is said and 
almost SSOO.OC'O to have the done.
B lind Slough Hydroelectric 
Facility re-licensed by the 
Federal Energy Rcgulntory 
Commission. It is expected to 
take several more ycajs lo  com-

But, legislation passed this 
week might be able to offset the 
need to Imvc the 2.5 megawatt 
project controlled by the federal 
government and pul the control

o f similarly sized projects in the 
hands u f the slate.

The House o f Rcprescnialivcs 
on Tuesday, approved a b ill, 
which previously had passed the 
Senate, allowing the Slate o f 
Alaska to regulate small scale 
hydroelectric projects in Alaska, 
rather I1 an having them regulat­
ed bv he Federal Energy
.icgulatoi j Commission.

The bills now head lo the 
President fo r his signature.

This summer Petersburg
Power and Light Superintendent 
Dennis Lewis testified before 
Congress on the current re- 
licensing process saying "the 
current federal hydropower
licensing process T small rural
facilities is dysfunctional."

This week, after hearing the 
news, he said that Petersburg 
would be very interested in hav­
ing the federal license process 
vacated ntul dealing with a state 
regulatory process.

‘ ‘Alaska has great potential 
fo r small-scale hydroelectric 
projects that would help reduce 
the price o f electricity to con­
sumers in Alaska and help the 
environment by reducing air pol­
lution," said Sen. Frank 
Murkowski. "But under existing 
law, a project, no matter bow 
small or remote, must obtain a 
federal license and the licensing 
process itself is a major impedi­
ment and cost fo r these small 
projects." said Murkowski.

While saying (lie live- to 10-

year FERC licensing process 
may not defeat a giant project, it 
represents a significant cost 
increase for smaller projects.

Murkowski said the Black 
Bear Lake project on Prince o f 
Wales Island, a proposed 4.5- 
mcgawall generator, took seven 
years and 51 .2 m illion to com­
plete the licensing process —  
adding significantly to the 510 
million cost o f (lie project. The 
nearby Goa l Lake project 
required five yenrs and SI m il­
lion in spending to win FERC 
approval, adding lo its 510 mil­
lion construction cost.

"For a small project located in 
a remote region o f Alaska,

Continued on page 5

FERC ' 3-tC W s }  I.'C  j j ’.r
Continued fiom  page 3
FERC ’s licensing process is a 
major expense. And fo r loo  
tnnny small piojccts, this alone 
dooms an otherwise economi­
cally viable mid environmentally 
beneficial pro ject," said 
Murkowski.

He noted that most o f these 
projects arc not on salmon 
spawning streams, but small 
creeks or at the outflow o f lakes 
and that the projects have no 
effect on the environment o r 
wildlife.

"Sm a ll hydro projects in 
A laska nrc environmentally 
sound, rcnewnblc power sources 
since they replace fossil-fue l 
burning diesel generators as 
power sources. It is important to
MMi, .  •». . i  i . . t . .  •

Instead, it allows the state to reg­
ulate (them) in lieu o f FERC. 1 
ask. who is more interested in 
the environment o f Alaska —  
Alaskans o r disti.nl FERC regu­
lators?" asked Murkowski.

Murkowski noted that 
Alaskans on average pay 36 per­
cent more for electricity and that 
some in rural Alaska pay up to 
43 cents per kilowatt hour —  
five limes the national average. 
These high costs result from the 
fact that power is generated 
from diesel generators whose 
fuel must be shipped to remote 
areas at great cost.

The FERC exemption will 
only be triggered if Alaska's 
Governor notifies the Secretary 
o f Energy that the State has in 
place a comprehensive process

resources, or cultural resource 
protection laws.

The b ill has been endorsed by 
Alaska Legislature’ s Utilities 
Restnicturing Committee, by the 
A laska V illage Electric 
Cooperative and by Alaska State 
government.

The small hydro bill (S . 422) 
passed the Senate on March 26, 
1999 and ug.-.in last week when 
it was added lo the re-autlioriza- 
tion o f the Energy Policy and 
Conservation Act (EPCA ) (H .R . 
2884). EPCA also authorizes the 
nation's Strategic Petroleum 
Reserve and (lie new Northeast 
Home Heating O il Reserve.

The 2.5 megawatt Blind 
Slough Hydroelectric Facility, 
which supplies the city with 
about one-quarter o f  its peak
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1 w o u ld  lik e  to  yo ioc  m y  s tro n g  support o r  Senate B ill N o . 140,

A lask a  P o w e r  &  T e le p h o n e  C om pany  is  an em ployee-ow ned  corporation that has been 
p ro v id in g  p u b lic  u tility  se rv ice  to A laska  since 1957, W e curren tly  provide serv ice to  the  
re s id e n ts  o f  25 d iffe ren t ru ra l com m unities from  above  the A rctic  C ircle  to the very 
so u th ern  p o rtio n s  o f  A la s k a  O ur experience  in dev elo p ing  sm all hydropow er p ro jects is 
ex ten s iv e  a n d  cu rren t.

I h a v e  a tta c h e d  a c o p y  o f  m y testim ony  on this issue  w hen  it w as heard  by the  U S  
C o n g ress , H o u se  o f  R ep resen ta tiv es , C om m ittee on  C om m erce, and Subcom m ittee  on 
lin e rg y  and  P o w e r on  M arch  3 0 ,2 0 0 0 . These com m ents rem ain  relevant to S enate  Bill 
N o . 140.

S eco n d ly , 1 h av e  a tta c h e d  a paper titled  “  A laska Sm all H ydroelectric  and the Q uestion  o f  
S u s ta in a b le  D e v e lo p m e n t” dated  M arch  1999.

B o th  o f  th e se  d o cu m en ts  p o in t o u t the  d ifficu lty  and  h ig h  cost associated  w ith the 
d ev e lo p m en t o f  sm all h y d ro e lec tric  p ro jects. I am  testify ing  in the hope that this 
leg is la tio n  w ill re su lt in  cos t and  tim e savings w hen p erm itting  sm all hydroelectric 
p ro jec ts .

f in a l ly , T w o u ld  lik e  to  m a k e  a  few  o th e r  points:

1. In  S o u th ea s t A la sk a  the  n u m b er o f  sm all h yd ro p o w er p ro jects (500 to 5000 kw ) is 
fin ite . I h av e  p re p a re d  a list o f  th e  hydropow er p ro jects tha t m ay likely developed  in 
th e  n e x t ten  y ea rs . W h ile  1 am su re  there arc o thers , I though t it w ould be useful to 
p o in t o u t that th e  n u m b e rs  o f  p ro jec ts  are lim ited  and  thus the  w ork load and 
asso c ia te d  cos ts  o f  th e  agency  g iven  resp onsib ility  should  he com m ensurate  w ith  the  
n u m b e r  o f  p ro jec ts .

O tte r  C reek  in  Skagw ay 
T h a y e r  Lake in A ngoon
R ey n o ld s  C reek  in l ly d ab u rg  
S o u th  f o rk  on  P rince  o f  W ales Island
W o lf  L ake  n ea r llo llis  
Clartinu C rock  in  H oonah


