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REPORTED OUT

FISCAL NOTE APR 2 4 2001
SENATE FINANCF
STATE OF ALASKA Fiscal Note Number: COMMITEE
2001 LEGISLATIVE SESSION Bill Version: SB 83
(g) Publish Date: 3./16/.01
Revision Date.Time (Note if correction): )epi. Affected; DOT&PF
Title: Construction of Highways by DOT&PF _BRU: Construction & CIP Support
Component: All Regional Componenls

Sponsor: Sen. Cowdery
Requester: Senate Finance Component Number:
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES Fy 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0
CHANGE IN REVENUES ( ) 0.0 0.0 00 0.0 0.0 0.0
FUND SOURCE 0.0 0.0 0.0 0.0 0.0 0.0
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0 0.0
Other (Specify Type) 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY200!) cost: 0.0
POSITIONS
Fu I-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page it necessary)

If approved, SB 83 would prohibit the department from using state forces to construct (Force Account Construction or FAC) highway
projects if the value of the project was greater than 5250,000. The majority of projects that are considered for Force Account
Construction are federally funded. Federal provisions require that prior to approval of a force arcount project, the state must
determine that this method will result in cost savings.

Since it is not possible to determine which pro'ects will be considered for FAC over the next six years, we will base the projected
savings on Calendar Year 2000. The estimated savings on 2000 Force Account projects (greater than 5250,000) was $20,000,000.
Assuming the amount of Force Account projects remains constant over the next six years, the lost savings would total
$120,000,000. This is 5120,000,000 in additional projects that would not be constructed during this six-year period if Force Account
Construction were prohibited as proposed by SB 83.

Prepared by: Mark O'Brien. Chief Contracts Officer Phone 465-6990
Division Contracting, Procurement and Appeals Date/Time 3/14/01 12:29pm
Approved by: Joseph L. Perkins, Commissioner Date 03/14/2001
Agency DOT&PF

For distribution information, call the Governor's Legislative Office

(Rev 120000V Page 1 of 1_
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SENATE FINANCE COMMITTEE
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22-LS05I7\C

CS FOR SENATE BILL NO. 83(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY THE SENATE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s): SENATOR COVVDERY

ABILL
FOR AN ACT ENTITLED
"An Act relating to construction of highways by the Department of Transportation and

Public Facilities."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1 AS 19.10.170(a) is amended to read:

(@) Except as provided in AS 44.33.300, it is the general policy of the state to
require the construction of all highways under bid contract in accordance with
AS 36.30 (State Procurement Code). However, subject to the provisions of () of this
section, the department may perform the work notwithstanding any other
provisions of law

m  when the estimated cost of a construction project is less than
$100,000i or
(2) when
(A) it appears to be in the best interests of the state; and
(B) the estimated cost of a construction project is $500,000

1- CSSB 83(FIN)
New Text Underlined [DELETED TEXT BE\CXETED]



22-LS0517\C

or less, or no responsive and responsible bidder submits a hid [. THE
DEPARTMENT MAY PERFORM THE WORK NOTWITHSTANDING |
ANY OTHER PROVISIONS OF LAW].

CSSB 83(FIN) 2.
New Text: Underlined [DELETED TEXT BRACKETED]



SENATE FINANCE COMMITTEE
4/3*1/2001 COMMITTEEACTION
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Committee Member Y Vote N
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Senator Green
Senator Hoffman
Senator Leman
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Senator Ward
Senator Wilken
Co-Chair Donley
Co-Chair Kelly

Tally
Yea

Nay
Absent
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SENATE FINANCE COMMITTEE
2000 COMMITTEE ACTION

Bill Number
Amendment n]*.rg_.S
Motion

Motion bv  A-txs-t-er m ci/l
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Senator Hoffman
Senator Leman
Senator Olson
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Senator Austerman
Co-Chair Donley
Co-Chair Kelly
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A laska State

Senat

[nterim:

716 West 4in Ave.
Anchorage, AK 99501
Phone: 907-269-0222
Fax: 907-269-0223
Toll Free: 1-888-269-3879

Legislatur

STRICT

John J. Cowdery

Senate Transportation Committee, Chair
World Trade and State & Federal Relations

Legislative Council, Rules, Judiciary

March 8,2001

Sponsor Statement SB 83

I
Session:
State Capitol Bldg., su]i-&le-

Juneau, AK 99801
Phone: 907-465-3879
Fax: 907-465-2069

Toll Free: 1-888-269-3879

SB 83 amends AS 19.10.170(a) to require that no highway construction
project that exceeds $250,000 may be done in house by force account.
Current law would still require that any project that exceeds $100,000 in
value and proposed to be constructed in house would require awritten

finding of fact.



Force Account/Public Interest Findings
Summary 1998-2000
(In Thousands)

| Labor Other

Total 1 E'fnuHouse)\ (Private) (Notes)
1998 S7.898.7 | S4,958.6 $2,940.1
1999 S9,920.0 1 55,217.3 $4,702.7 (5% increase)
2000 S15,767.9 | S7,846.6 $7,921.3 (50% increase)
3-Year Total $33,586.6 | $18,022.5 1 $15,564.1
m:®8i8S!fe
il ! Labor Other
¥ofal | (In |“—||ouse)\ (Private) (Notes)
1998 S5,709.2 | $4,066.9 | $1,642.3
1999 $9,920.0 j $5,217.3 34,702.7
2000 S12,056.0 | $6,975.6 | S5,080.4
Total ‘ S27.685.2J 315,259.3 | S11.425.4!
J I

j NOTE: In three years, 1S98-2000, DOT&PF |
J kept S18M in house for force accounts. Of |
i the S18M, S16.3M was used for M/O J
t projects. j

L I

t

Aeic_5uCpli6C Z'{

AK State Department of Transportation Public Facilities
January 23, 2001



MAINTENANCE & OPERATIONS
NORTHERN REGION

ST. MARY'S AIRPORT ROAD REHABILITATION

PUBLIC INTEREST FINDING
9/11/00

This Public Interest Finding is to allow the use of State forces to accomplish construction of
project STP-0200 (3) | 66880, St. Mary's Airport Road Rehabilitation. State forces will be a
combination of local hire (new hire Non-perm State employees) and existing State
employee's used as leadmen. There will be maximum utilization of local available personnel
and equipment. This work will be performed using force account methods.

The project includes the rehabilitation of approximately 8.1 km of access road from the St.
Mary's Airport to the post office in the city of St. Mary's. The existing road will be
reconstructed to provide a two lane road 7.2 m from shoulder to shoulder. Asphait surface
treatment with high float emulsion will be applied to the entire length of the project. Work
shall be as outlined in the final PS&E.

This project was developed by the Northern Region Design Section, approved by the Pre-
Construction Engineer and accepted for construction by the Regional Director. The project
will be constructed under the direction of a full time employed State Engineer in responsible
charge of this project.

The legislative authority for the work on the Non-NHS route is (Federal 90.97%) 103/95/48/8;
139/98/76/16; 2/99/66/25 and (State 9.03%) 2/99/26/27.

Engineer's estimate in the final PS&E is $3,526,739.50. The attached cost effective analysis
demonstrates a revised estimate of 82,999,514.44 using State forces, a cost savings of
14.9%.

It is hereby found to be in the public interest and consistent with Title 23, Section 635.104(b),
of the Cede of Federal Regulations to use Federal-aid highway funds (S52,999,514.44) for
fcrce account construction of the St. Mary's Airport Road Rehabilitation project.

Approved: _ p/ ] \ .
"Mark O'Brien
Chief Contracts Officer, Headquarters

StMary's_?JF.doc 10F6 OS/11/C0IP



MAINTENANCE & OPERATIONS
NORTHERN REGION

ST. MARY'S AIRPORT ROAD REHABILITATION

Force Account
Cost Effectiveness Analysis
9/11/00

Data used in this analysis are from the Engineer's Estimate at Final FS&E (pages 3-4), revised
Engineer's Estimate using State forces (page 5), labor rate cost analysis (page 6), and Standard
Specifications for Highway Coi, ruction dated 1988,109-1.05, Compensation for Extra Work.

The Adjusted Engineer's Estimate broke the Engineer's Estimate items into 3 categories; Labor,
Equipment, and Materials by a percentage assigned to each category. Adjustment.factors were then
applied at applicable rates as follows:

Labor: 63% (as shown on page 5, computed per 109-1.05 #1).
Equipment. 100% (assume Contractor costs and State cost to be computed per 109-1.05 fr3).

Materials: 85% (reduced 15% Contractor mark-up per 109-1.05 £2).

Items such as aggregates processing, surveying and mobilization are anticipated to be acquired under
contract.

The Adjusted Engineer’'s Estimate (page 5) demonstrates that use of local State forces would be a cost

savings of approximately 14,9% compared to using the competitive bid process, and a benefit to the
surrounding communities by using available local hire and equipment.

SITyS CSA.000 20F s C/11/00 o



ITM No.

201(40)
202(44)
203(5)
301(H)
302(2)
303(2)
405(1)
603(17-600)
615(1)
615(2)
615(5)
618(2)
639(1)
640(1)
641(1)
641(3)
642(1)
642(3)
642(4)
642(10)
643(25)
644(1)
664(64)
647(1)

Praarad by

ER11

ENGINEER'S ESTIMATE

S'.'TS Of ALAKA — DEPARTVENT Of TRANSPORTATION A\D PUBLIC FACILITIES — NORTHERN REGION
Projaet Ninban STP-0200(J) / 66880

Py Itwi

HAD CLEARING

REVOVAL Of CULVERT PIPE

BORROV

AREGATE BASE COLRE

PROCESSING FCR SUBGRADE MODIFICATION

RECONDITIONING
NIGH FLOAT ASPHALT SLRFACE TREATMENT

600 w PIPE 1 JUQ
STADRD RTIR

REVDVE A\D RELOCATE EXISTING SIGH
DELINEATORS, ALEXIBLE

SEHEDING

APPROACHES

MOBILIZATION A\D DEMOBILIZATION
g o
ERCSIQN A\D POLLUTION: GONTRCL
CONSTRUCTION SLRVEYING

THREE PERSON SLRVET PARTY

SET PRIMART MINMENT

HOHMANT CAE

TRAFFIC QONTROL

FIELD OFFICE

ENGINEERING TRANSPCRTATION

C EXCAVATCR, (RAMER MONTED
115 CM. BUCKET, 130 KU MIN

& (pU”N Tr * 7

Pay Unit
BASIC BID

LUWP 3M
EACH

CUBIC METRR
CUBIC METER
METER

METRR
SCUARE METRR
METER
SOUARE METRR
EACH

EACH
KILOGRAM

LUV QN
LUV M

CONTINGENT SN

L M

CONTINGENT IM

LUV 3M
EACH
HOR

3 OFHi

Cfi*eNrd tys

Unit Prlca

5,000.00
500,00
1250
50,00
100,00
10000
6.0
145,00
750,00
25000
2500
25,00
1,000.00
300,000.00
10,000.00
10,000.00
20,000,00
17500
500,00
25000

75000 |
100000
d,0Cd.a0

100.30

Quantity

AL REQUIRED
5

135,000
9,300

400

375

60,000

16

4.48

494

765

21

AL REQUIRED
AL REQURED
AL REQURED
AL REQURED
73

3l

3

all required
ALL REQUIRES
2

5

Projae: r«tm st MARTS AIRPORT ROAD REHAB

Amount

5,000.00
2,500.00
1,607,500.00
445,000.00
40,000.00
37,500.00 |
360,000.00
181270.00
3,360.00
250.00
12,350.00
19,125,00
27,0Cn.00
300,000.00
10,000.00
10,000,00
20,000.00
13,125.00
15,500.00
7,750.00
7,300.00
10,000.00

1600000
2,500.00

Oate: % /21/ &G
OB/ISFCO » 13:16:35



ENGINEER’S ESTIMATE

N¥3E35" STATE OF ALASKA ”  DEPARTMVENT OF TRANSPCRTATION AND PUBLIC FACILITIES — NORTHERN REGION
Projaet NLffacr: STP-0200(3) / 66860 Projaet Mame: ST HARTS AIRPORT ROXD ReHB

ItM No,  Pay Iten Pay Unit Unit Price Quantity Airount

nranrai BASICBID nnsnkn

647(2) CHAULER TRACTCR WITH HTURAULIC BLADE,
220 KV MIN. HIR 100.00 5 2,500.00
Total lailc Bid (IB): 3.0V 1j0.00
last Construction Ensinaarinfl 6440 ExclLiiond): #26,000.00
Subtotal Basie Bid Liu 644() Exclusions) (<SB): 3,066,730,00
Construction Enainatrinfl (CE) at 15X *460,009.50
PROECT TOTAL (aBB * CE) 3,526,739.50

J7

Praparad hy
EB11

Chackad hy: Data: & 121id0
4 OF 6 ¥111/00 « 13:16:38



mem

201(4B)
2<12(4A)
203(5)
301(2)
302.3
3037
405.1
603
015 1
015.2
615.5
018-2
630.1
040.1
641.1
641.3
c42.1
042.3
642.4
642.10
64325
644.1
614 6A
047.1

9 0§

0472

Total Basic Bid:
Lc*s644.1 A644.GA:
Subtotal:

CENG fa 15

FtnuLEsI xb

DESCRIPTION

Hand Ctcjilfii)

Hunavul of Culueil Pips

Borrow

AcgiDgato Class Omnim

Subgrado Modification

ReoonddJonino

IUflli Float Aspltall SorlacuTroatmonl

6410 MM Pipo

Sianduni Sign

Remove ami Helecato Existing Sign

DolinualcNC, Flexible

Seeding

Appnoaelies

MoW Itraliou & Dumoixlicafion

Eioalon & Pollution Coulm|l AOmin

EitKiiuilfi PolluOon Coriliol

ConsliiK.1lon Surveying

flirao Puiboo Survey Parly

SalPimmy Monument

Monument Cose

riatftc Conliul

Field OHIce

Enginoeiiig Tiuns|«iUi6on

Excwulor, Crawdc-t Mounted,
115C.M ., 130 I<W Min.

CnavlerTiacUx wrtiyrltalfc Blade
221) KW Min.

ENGINEER'S
ESTIMATE
5,000.00
2,50000
1,fiB7,500 00
465,000.00
40.000.00
37.50000
360,000(10
18,27a00
3,360.00
250.00
12,350.00
19,125.00
27,000 00
300.000 00
10.000 00
111.000.00
20,000 00
13.12500
15.500.00
7,750.00

lofhoo

16,000.00
2.500 0
2,500 00
3,092,730.00
(26.000.00)
3,060,7311 00

A

3,536,739.50

AR A Vot

70%
4(1%
40%
40%
40%
40%
50%
30%
45%,
75%
65%
45%
35%
30%
75%
75%
05%
115%
05%
85%
50%
25%
0%

40%

“ *REVISED
ST. MARY'S AIRPORT ROAD REHAnIl ITATION

nyQ

% BREAKDOWN

25%
50%
35%
35%
60%
60%
25%
40%
15%
15%
15%
20%
40%
70%
5%
5%
10%
111%
10%
10%
25%
541%
104)%

60%

5%
10%
25%
25%

0%

0%
25%
30%
40%

10%
20%
35%.
25%

11%
20%
20%

5%

5%

5%

5%
25%
25%

0%

0%

ok

ADJUSTMENT FACTOR ADJUSTED ESTIMATE
LABOR EQUIPMENT MATERIALS LAROR EQUIPMENT MATERIALS LABOR EQUIPMENT MATERIALS
63% 100%, 85% 2205.00 1250.00 21250
63% 100% 85% 63000 1250.00 21254)
63% 100%, 100%. 425250.00 500625.00 42187500
63% 100% 100% 117180,00 162750.00 116250.00
63% 100%, 85% 10080.00 24000.00 0.00
63% 100% 05% 1)450.00 22500.00 0.00
63% 100%, 100% 113400.00 00000.00 90000.00
03% 100% H5% 3453.03 7308.00 465885
03% 100% 85% 052.58 504.00 1142.40
63% 100% 05% 118.13 37.50 2125
63% 100% 85% 5057.33 185250 2099.50
63% 100% 85%, 5421.0-1 3825.00 5680.69
63% 100% 05% 5353.50 10800.00 5737.50
63% 100% 85% 56700.00 210000.00 0.00
03% 100% 85% 4725 00 500.00 1700.011
63% 10(1% 05% 4725.00 500.00 1700.00
100% 10(1% 100% 1700000 2000.00 1000.041
100% 100% 100%. 1115625 1312.50 65625
100% 104)% 100%  13175.1X1 1550 00 775.00
G3% 1« 1% 85% 4150.13 775.00 320.38
63% 1U0% 85% 2362.50 1875.00 1533.75
100% 100% 100% 2500 DO 5000.00 2500.00
100%, 100% 106% 0.00 1G000.00 0.00
G3% 100% 85% 030.00 1500.00 0.00
63% 100% 05% 630.00 150000 000

40%

60%

0%

Ailjuded Tolul B»dr. Bid:
U ss 644.1 it C44.6A:
SubloU I
CENG (j 15%:

I Ailltisfotl PmltctToU I:

% OfOriginal Eitlaiala:
m Coil Saving Using Force Account Utl/icxU:

Cauipulrxl By: J. Piusafc

ADJUSTED

ESTIMATE
3,647.30
2,092-S0
1,437.750]X)
396,160,00
34,0%0.00
31,950.08
293,481.00
15/419.00
2,590.90
170,88
9,009.33
14,936.63
22,491.00
268,700.00
6,025.00
6,925.00
20,000.00
13,125.00
19,500.00
5,254.50
5,83125
10,000-00
16,000.00

2,138.00

2,130.09

.2,634773/43

(26.000.001
2,600,773/43

391,2 1.01
2,089.514.44 |

B5.1
14.9

UIHIAX)

«J/1 1411) JP
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1998

1999

2000
3-Year Total

& M |

1998
1999
2000
Total

| NOTE: In three years, 1998-2000, DOT&PFI
| keptS18M in house for force accounts. Of |

Summary 1998-2000

(In Thousands)

Total | Labor
(In House)
$7,898.7 | $4,958.6
$9,920.0 | $5,217.3
$15,767.9 | $7,846.6
$33,586.6 | $18,022.5
Total I Labor
1 (In House)
$5,709.2 1 $4,066.9
$9,920.0 | $5,217.3
$12,056.0 | $6,975.6
$27,685.2 | S16.259.8

Other
(Private)
$2,940.1
$4,702.7
$7,921.3
$15,564.1

Other
(Private)
$1,642.3
$4,702.7
$5,080.4
S11,425.4

the S18M, S16.3M was used for M/O

projects.

ed

Force Account/Public Interest Findings

(Notes)

(5% increase)
(50% increase)

(Notes)

Data suppli r& o
AK State Department of Transportation Public Facilities
January 23, 2001



FORCE ACCOUNT/PUBLIC INTEREST FINDINGS

1998 £W-f oK ot 2
Number Name M&OQO Local Aeencvi Village Safe Water Labor SI Other S1
001 NR NHS Road Pave & Bridee Refurb 1 X 1 1.764.0 1 1.386.0 1
002  CE NHS Crack Sealing & Bridee Repair X 1 670.0 1 24931
003  KTN-Cent Bus Disc Sidewalk Imp. X I 13451 7031
004 NR Surface Maintenance & Bridee Rehab. X 1 1.064.0 1 *2 1
005  Selawik BcardwaLk Improvements X 1 75.0 1 31001
006  Rural Ak. Sanitation Rds.-Chignik Laeoon X 350.01 450.01
007  SE Gold Rush Centennial Enhancements X 1 202 1 7.0 1
008  SE NHS/Non Pave & Bridge Refurh. X 1 500.0 1 *2 1
009  Koneieinak Sanitation Boardwalk ] 1 X 250.0 W 450.0 1
010  SE Jnu-Hazard Elimination X 1 48.7 1 2
Oil KTN-Waterfront Promenade X 1 822 1 1751

Totals S$4,958.6 S2,940.1

1999

001 NR FFY 99 NHS Prev. Maint. & Repairs X i 1 1 2.000.0 1 1.850.0 1
002  CE Bridee Miint/Repair FY 99 X 1 1 1 28431 74.8 1
003  NR FFY 99 Non-NHS Maint. & Repairs X 1 1 1 836.0 1.0640 1
004  CE Crack Seal Proeram FY 99 X 1 643.4 2243 1
005 SE NHS Pavement Rehab. X 147.0 653.0 1
006  CE Asphalt Pave. Surface Refurb. FY 99 X 1 3839 39961
007  Force Account (AMHS) Wireless Com. 1 X 1 334 135.6 1
008  SE Non-NHS Pave. Rehab. FY 99 X 1 600.0 «2 1
009  NR Dalton Hwv. Erosion Control X 1 1 15.3 1027 1
010  NR Surface Treatment. Brenwick/Craie X 1 736 1294 1
011 CE FY 99. Non-NHS Fed. Crack Seal Pro. X 1 1 2004 69.3 1

Totals §5,217.3 S4,702.7

2000

001 NR FFY 00 NHS M&O Prev. Maint. X 122156 16044 1
002 NR FFY 00 CTP M&O Prev. Maint. X 1 17255 12495 1
003  CE: FY 00 Central Region Crack Seal Crew X 1 7043 1894 1
004 SE Non-NHS Pavement Rehab. (FFY001 X 1 256.7 AT61
005  SE Road Surface Treatment (FFY00) X ' 2536 5524 |
006  CE: Interstate Maint. & Bridee Repair FYOO X 1 2604 1393 1
007  Proi. ##66740. Russian Mission AWOS Pad X 1 1 472 *2 1
008  Proi. #66740. Russian Mission Air. Clear. X 1 [ 122.01 -2 1
009  CE: Bridee Maint./Repair Non-NHS FY 00 X i 27801 1215 1
010  CE: Cascade Shoo Reconstruction X S201 2300 1
011 SE Haines-Lutak Rd. Storm Drain X 1 20701 *2 1
012  Chefomak Sanitation Boardwalk X 1 2622! 111781
013  CE: FYOO Non-NHS Fed. Crack Seal Pro. X 1 58061 2273 1
014 SE Haines-Chilkat Lake Rd. X 310.0 1 1900 1
015  SE Skaewav-Taiva River Erosion Control X 1 90.0 1 m 1
016 Married Man’s Trail Liehtine 1 X 1 1 4061 221 1
017 SE Wraneell Airport Control Ree. Shelter X 1 1191 0 1
018 Nunaoitchuk Sanitation Boardwalk 1 i X i 39901 17010 1

Dollar Amounts are in Thousands Totals 57,8466 S7,921.3

M The column Tor Suite labor includes Su.%c owned equipment charges. And. where applicable, it includes small contracts let to entities that the State oversees
under its’Force Account work.

"2 Where only a total estimated cost was available, the costs were included in the “Labor" column total. This results in an inllated estimate of die Labor costs
associated with Force Account projects.

Compiled January 22 2001



Saint Marys Force Account Project

DOTPF is planning a 3.5 million dollar force account project this coming
summer in Saint Mary’s.

This project in violation of AS 36.30.305 - $100,000 procurement limit.

This force account prOé'ect_ will build aroad from the village of Saint
Marys approximately 8 miles to the airport.

Using a fcree account project to attempt to cure an economic problem in
the village of Saint Marys —elue to a poor Fishing season.

State DOTPF will be hiring villagers as state employees and DOT will
have to train these workers to operate heavy equipment.

DOTPF will not be paying a Davis Bacon wage scale.
Alaskan contractors will be denied an opportunity to bid on this project.

There is no justification for this action.



Associated General Contractors of Alaska
Legislative Priorities
2001

Long Term Fiscal Plan - It is in the best interests of the State that the legislature
and administration adopt a long-term fiscal plan that deals with the issue of falling
petroleum revenues, the permanent fund, and new economic incentives. Part of this
plan should include an increase in the gasoline tax and a dedication of those funds
to underwrite the costs of highway maintenance.

Matching funds for transportation projects - The transFortation infrastructure of
Alaska is currently inadequate and requires continued planning, upgrades, and.
expenditures to assure the citizens of Alaska are provided with essential services.
The economic benefit derived from this investment far exceeds the matching funds
required to secure the federal matching funds. Accordingly the legislature is
encouraged to continue providing full funding of the federal highway matching
funds.

Funding for vocational/technical education - A ma%ority of Alaska's high school
graduates do not go to college yet the State's high school curriculum is oriented to
college preparation. The legislature should adopt a more balanced funding
approach to better prepare those students not pursuing post-secondary education
for the world of work.

Pre-judgment interest on claims - Const- uction claims frequently represent
differing opinions between the owner and the contractor regarding whether or not
particular work was included in the bid documents at bid time. Since resolving
these differences takes time and since the contractor incurred costs to complete the
work, the contractor should be entitled to interest on the claim settlement from the
time the claim was filed until payment.

Definition ofdesign build - Design/build is a project delivery system that is widelv
used in private construction and Is starting to gain acceptance in public
construction. The Alaska procurement code does not contemplate or define
design/build construction and therefore all such use by public entities is performed
under the term "alternative procurement procedures"”. Due to the uncertainty as to
the use and applicability of the design/build delivery system in the public sector, it
IS in the best interests of all parties that its use and definition be clearly set forth by
the legislature.



Privatization of work done by State employees and limiting use offorce
accounting. Considerable work is undertaken each year by State workers that
could be performed more efficiently in the private sector. Governmental
employees involved in these activities should be transferred to more traditional
governmental roles. In addition the utilization of force accounting should be
significantly restricted. Force accounting is a project delivery system that trades
accountability for convenience. Primarily used in rural Alaska, it is normally
restricted to small projects. However recent attempts to increase its applicability
larger projects suggest that guidelines and procedures regarding its use are

appropriate.



Native Villa2e ofScammon Ba

y
100 Front Street PO Box 126 Scammon Bay, Alaska 99662-0126

Phone (907) 558-5425 Fax (907) 558-5134 E-mail: scamnionhnvfff iiitc.org

March 8, 2001

Senator Pete Kellg
119 N. Cushman Street Ste. 201
Fairbanks, AK 99701

Dear Pete,

\We, the people of Scammon Bay, strongly and wholeheartedly oppose Senate Bill # 83.
We need jobs for local residents during construction projects in our villages because we
are in an economically depressed area In Alaska. The Governor of Alaska has declared
our region, and economic disaster area for the last 3 years. We need to findjobs from
any source for our peaple. The best sources are from those projects that are happening

right in our communities.

Andrew Kasayuli Sr.
President
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Fax# (s07)452-4378

Phono# : -
P.O. Box(970077)5425|6:a1ir3€;nks, AK 99707 Alcan Builde s, Inc.

FA X

To; Senator Pate Kelly From: Jeff AlHng
Attention: Total# of Pages: 1
Fax: (907) 465*5241 Date: 3-30-01
Phone: CC:

Re: Force Account Construction

O Urgent Q Forreview O Please Comment O Please Reply 0O Please Recycle

Dear Senator,
We strongly support Senate Bill 83 to lim'rt the state's ability to engage in force account

construction.

TN» fa to intondad for to* toft uM O ftii IndMduto and tofay to whom rn fa to »00n»ucl and may ocrutin Mbrmtfton trivt to prtvtogad, oonM to## *nd
tonny from aiitm to und*r *ppfc*oto tow. You « fatoby nototod toto any »***n*nrton, dtortoudon or duptototon o< tofo fa by anyona otoar fan fa
wandad addra**** or didipnHJ agant to acncdy prohfcnad if you laoalv* rto fa to atoar, ptoa*a notoy toto firm fanadtotofy by caAng to* numberon IN* fa
antrttrnfted aand tooor® fa fa to u# byrrfato; P O. Boo. Ftoreor**. AK 0*707.
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C E 2 Engineers, In ¢ .
MEMORANDUM

TO: Ron Clarke, Governor’s Office By Faxto: 465-3532

FROM:  Chuck Eggener, P.E., CE2 Engineers

SUSIKCT: C eers—F e Account Construction History and 10-year Association
wﬁﬁ%g& of St arég y OISOy Y o

DATE:  July31,2000

€S-

g-

t. Mary’s City Manager, Walton Smith), asked me to provideyou with some information abou our
?rmanralrtsasocratq than %S '? ﬁ%w provideyouwl I jonabou ou

CE2 Engineers, Inc (CP-2) is.an A]aakah ovvned eng |neer|ng and farce account construction
City Engineer for St Mary’s sirice 1990
cormmunities, including's7 million of construction in St Mary’s.

management company V/ith 4 0 lalizin.in desi neering and constructi n
mana@ement SeIVICes xc(usrve? ?HHUYGFSAEA}%% Zne wmvvas%rne% 198% V\?ehave
Since jts founding CE2 has mana edfor e account construction f rmore ruraI Alaskanpro
agyother rrvategsectorfrrm othin doI arv Iumig(r)fdn her success \%ecﬁ 8\/?J

ears, we have managed <ionstr ction for $ m| lon of projects In‘'over 40 rura
Our staff mcludes SIX desrgn engineers, 14 construction S errntendents three procurement
specialists, or?] two "~ construction sun/e¥0r3 I\&7 O{neo anjos,. two_construction
acoountants, rafters and other support personnel. - See the attached Ormpanizational Chart

et %ae%?a\%"tg{rs g?rlrsAlc%Srln?nnu%?m%W e o e Ot BTk ol

Lhe attached Tab ural Pr%ects h| Irghts our experience and states the constructron value of

the projects comp neach commun

CEZ andthe City of St. Maryshaveworkedt etherfortenTyearsto build proxrmate $7 m|II|on
tforce accouy ampro ectsin'th ecommunr Includin roas ect Tunde fr/ve

water sgﬁl yd ater treatment plant, Water stora etan several m| wateran se rtrnes

water sewage Séaumaﬁrn% stations, etall fueI facilities, waste heat |mprovements burldrng

|mprovements and several other types o Projects

ically CE2 des) nsthese ro ec thenvvor Viiththe Cityt ro urematerials, equipin -~ 1
|cesyarran , J N maerras arnve In Q 8@ ersonngfJ Irect Ioca:i

constryction. crews |red man/ he City, enge contrR ap rove vendor nvol €iC. |
gererally assist the City manage and tomp etet epr gect fter project completion CE2 provides

ecord rawings and Ists the City with project closeott.
P.0. Bax 232946 « AK 99523-2946 + (907) 349-1030 . Var. (907) 349-1015
Recaived L3100 (2:46m Foag0r3801S ToCHy of & Lary'i  Pasa
S28-J  so/1od  808-1 31H-88M08 M JIH'IS 10 rilO-uoJd  uidjs:e0 00-IMnr
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The flrm currentl g has term contracts with the Dett)artment of Community and Economic

Development DC D) to provide force account construction management services for rural fuel tank
forme. CE2aso asaterm contract with the Alaska Native Tribal Health Consortium $ANTHC{) to
provide design eng |neer|n and force account construction management services for rural sanitation

rojects, whi IC uire some road construction. Inaddition, CE2 is inthe fourthyear of
S i e e

e WL o S
roaa reconstructio

ag%ent t%artgaed ith the Ci (rnt eo Ba to co sgrtulgt faj$§4 mi Ielosnt smgatlon roods rprog)eﬁ

ﬁaesh eleI I tlotréPr?Sefcng htt?env]\l‘joerkoo |?<reT IeOJeF(’:tEIS 9|s8 ,0/&[%% ceteto ect mansaceern ttorl-ng I%rr]
ulte satisfied wi ,
nlﬂe S%e reached at 269-0450. Y P ) P

The bottom lineis that the Clty ofSt. Mary’s, withassjstance.from CE2 Engineers, can eerilymanage
and execute the ?r}/ rport Road! Rehabilitaion Project. St Mary’s has proven that It can
successfully complete ge for e accoynt construction pro ects |nclud|n road rolects

e s oo e o a0 projeecn Igooépglr "

na3|d oum| ht mentjon to TreGovernor that CE2 isthe firmthat, in 1986, test rrﬁ%ta]he%
UI tawe 0USE, nsta nem e of above groun vvotermaln an connecte ox te

hames to ary water sendee in Paters a leaking fuel ‘an cont mated ova
private walls. p% r)éovernorwas ayor of%nchora e then, ?—lf 0miso tlthe commun| She {_hrh
vvould be CR H eted in fw vveekﬁ \We worked around the clock ana did it in 10 days
community holdl a picnic to honor the Mayor.

We've heen around construction for a long time and know what con be done.  The City is well
(wahfled to complete the St. Mary’s Airport Road Rehabilitation Project and the local people need

the jobs
If1 can provide addiitional information, please call me at 349-1010.

P.0. Box232046 + AiuAongi. AK 00523-304/ - (907) 349-1010 - tr. (907) 349-101£
Rahed  J43-0A QUipa Froe-S073A0101S ThCiy of St Mar/* B> O7

B 0d 981 8UZ-88K06 MJH IS 1° Xjio-iuojj  vidlS:,
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SENATE COMMITTEE REPOH -
First Committee of Referral

DATE: 2/12/01

Date of 5-Day Notice: DI

(in accordance with Uniform Rule 23)

Transportation Committee considered

FURTHER: Finance

DATE TURNED
IN TO OFFICE:

SENATE BILL NO. 83

"An Act relating to construction of highways by the Department of Transportation and Public Facilities.”

and recommends:

[ 1 be replaced wit. CS
[ 1 adopt PIEVIOUS CS
[ ] attached amendment(s)
[ ] adopt Lettei of Intent by

[ 1 further referral to

NEW FISCAL NOTE(S)

Department Date Fiscal Zero FN#

[ 1 APPROPRIATION - no fiscal note

SIGNATURES AND RECOMMENDATIONS:

nr. Lx"*>- ) ft
al’
r I T <sr-
_ |/ i
Chair Lot 4 4

V

Senate BIill;

[ ] same title

” House Bl
) [ ] sametitle

[ j technical title
[ 1 new: SCR #_

Committee

Committee

PREVIOUS FISCAL NOTE(S):

Department Date Fiscal Zero FN#

Do Not NoRec  Amend

Pass ass









SL.<ATE FINANCE COMMITTEE Rt"ORT REPORTED OUT

DATE.  2/22/01 FURTHER: FEB 2 6 2001
DATE TURNED
IN TO OFFICE: oz/ab/p-L
Finance Committ' e considered SENATE BILL NO. 84
PUBLIC UTILITY JOINT ACTION AGENCIES
and recommends: Senate Bill:
[ﬂ same title
be replaced with, (of] &_L ( J [ ] newtitle
House Bill:
adopt previous cs £s ft. r\A _ ( ) [ ] same title
[ j technical title
attached amendment(s) [ j new: SCR #_
adopt Letter of Intent by Committee
further referral to ittee
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):
Department Date Fiscal Zero FN# Department Date Fiscal Zero FN#
Oct bsl Aey\ vX 3
*OCEb/ RCA 2-
CbE£b/A.b<s"A (
[ ] APPROPRIATION - no fiscal note
SIGNATURES AND RECOMMENDATIONS: Do Do Not No Rec Amend
Pass Pass

Cochair: ( t



REPORTED OUT

FISCAL NOTE e | 6 2001

SENATE FINANCE

Tava d : A ' »!l l(i 1‘\ Fiscal Note Number: COMMITEE
Bill Version:
(S) Publish Date: 5@7&].
Revision Date/Time (Note if correction): 2/16/2001 5:09PM Dept. Affected: DCED
Title: Public Utility Joint Action Agencies BRU: AIDEA
Component: AEA O &M
Sponsor: Senator Taylor
Requester: Senate Judiciary Component Number: 1948
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
ICAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0 |
CHANGE IN REVENUES ( ) ! >
FUND SOURCE (Thousand- of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2001) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor’s FY 2002 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ﬁ‘PebTS'S ﬁ:"“a* rat?ﬁapazb?ﬁ %ﬂﬁ thatautmrlzed tesdp o Far Dol

ert1| |v||S's A% d]il!%s |mtedagett%/ un?g(/eAr?ug% | r} -
Cr ?%Tmy%es Hcéﬁ 8n rTFtanCIi 00N ||Lts f(fmedh?oﬁlgm% %r ItleS (Iﬁla;gow

| prlvate ce]egatl mited municl

><

Prepared by:  Robert Poo. Jr. Phone 907-269-3000
Division Executive Director. AIDEA & AEA Date/Time 2/16/01 5:09 PM
Approved by:  Commissioner Deborah B. Sedwick Date 2/16/2001
Agency Department of Community & Economic Development
For distribution information, call tho Governor's Legislative Offico
(Rov 2/7/2001 OMS) Page 1 of 1

OMMITTEE CC



REPORTED OUT

FISCAL NOTE FEB 26 2001

SENATE FINANCE
STATE OF ALASKA Fiscal Note Number: 2 COMMITEE

2001 LEGISLATIVE SESSION Bill Version: CSSB 84(JUD)
(S) Publish Date: 2/22/01

Revision Date/Time (Note if correction)  02/21/2001 8:45 a.m. Dept. Affected: DCED

Title: Public Utility Joint Action Agencies BRU: RCA
Component: RCA

Sponsor: Senator Taylor
Requester: Senate Judiciary Component Number: 2417

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noteo below.

OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 00 0.0 0.0 0.0 00 00

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)
TOTAL 0.0 0.0 0.0 00 0.0 0.0

Estimate of any current year (FY200l) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor’s FY 2002 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate pago if necessary)

The proposed legislation will not cause any increase to the agency’s buaget.

Prepared by:  G. Nanette Thompson Phone 907-276-6222
Division Chair, RCA Date/Time 02/21/2001 8:45 a.m.
Approved by: Commissioner Deborah B. Sedwick Date 2/21/200!
Agency Department of Community & Economic Development
For distribution information, call the Governor's Legislative Otfico
Bo2//ATLQVB) Page 1 of 1

.OMMITTI-E CC



REPORTED OUT

Fee 2 6 2001

SENATE FINANCE
COMMITEE

FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: '

2001 LEGISLATIVE SESSION Bill Version: CSS D)
(S) Publish Date: BQ/%

Revision Date/Time(Note if correction)  02/21/2001 8:45 a.m. Dept. Affected: DCED

Title: Public Utility Joint Action Agencies ‘BRU: AEA
Component: AIDEA O&M

Sponsor: Senator Taylor

Requester: Senate Judiciary Component Number: 1948

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0
CHANGE IN REVENUES ( |— I

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY200!) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2002 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page ifnecessary)

T ] s et 200 itz el f e Fur Do o ot

Prepared by:  Robert G. Poe, Jr., Executive Director Phone 907-269-3000
Division AIDEA & AEA Date/Time 02/21/2001 8:45 am.
Approved by:  Commissioner Deborah B. Sedwick Date 2/21/2001
Agency Department of Community & Economic Development
For distribution Information, call the Governor’ Legislative Office
(o701 OVB) Page 1 of 1_

OMMITTEE CO



SENATE FINANCE
COMMITTEE .
Amendment Number; 21

n N S B
Ionsuorrnbero"""ate?‘/Z t/ol

Suggested Amendments to CSHB 1]9 and CSSB &4 Logged - Y—————

Following “utility” insert “or the state

Page 3, line 13
Following “utility” insert “or the state”

Following “(5)” insert “in addition to the powers of eminent domain in AS

Page 3, line 3L
Following “materials” insert “wathin tire boundaries of the power project
purchased by the agency from tire Alaska Energy Authority”

Page 4, line 1
Following “agency” delete “within the boundaries of the power project purchased

by the agency fromthe Alaska Energy Authority”



SENATE FINANCE COMMITTEE
2000 COMMITTEE ACTION

Bill Number SH
Amendment
Motion
Motion bv
Obiection bv e__
Removed
Second Obiection by
Committee Member Y Vote
Senator Wilken
Senator Austerman
Senator Green
Senator Hoffman
Senator Leman
Senator Olson
Senator Ward
Co-Chair Donley
Co-Chair Kelly
Tally
Yea
Nay
Absent \

MOTION



22-1.S0504\L

CS FOR SENATE BILL NO. 84(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY THE SENATE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s): SENATORS TAYLOR, Austerman, Lincoln

ABILL
FOR AN ACT ENTITLED
"An Act exempting certain joint action agencies from regulation by the state or
municipalities; relating to the relationship between certain joint action agencies and the
public utilities that form the joint action agencies; relating to powers and immunities of
certain joint action agencies; requiring filing of certain joint action agency agreements;
relating to the financial affairs of certain joint action agencies; declaring certain joint
action agencies to be political subdivisions for certain purposes; relating to liability' and
indemnification of officers, employees, and agents of certain joint action agencies; and
defining 'agency agreement' and 'parties to the agency agreement' as used with

reference to certain joint action agencies."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1 AS 29.35.070(a) is at— ided to read:
(@ The assembly acting for the area outside all cities in the borough and the

1- CSSB 84(FIN)
New Text: Underlined [DELETED TEXT BRACKETED]
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council acting for the area in a city may requlate, fix, establish, and change the rates
and charges imposed for a utidty service provided to the municipality or its inhabitants
by a utility that is not subject to regulation under AS42.05 unless that utility is
exempted from regulation under AS 42.05.711(a)a [OR] (d) - (k), or to), or is
exempted under regulations adopted under AS 42.05.810 from complying with all or
part of AS 42.05.141 - 42.05.721.

*Sec. 2. AS 42.05.711(h) is amended to read:
(b) Except as otherwise provided in this subsection and in fo) of this section,

public utilities owned and operated by a political subdivision of the state, or electric
operating entities established as the instrumentality of two or more public utilities
owned and operated by political subdivisions of the state, are exempt from this
chapter, other than AS 42.05.221 -42.05.281 and 42.05.385. However,

(1) the governing body of a political subdivision may elect to be
subject to this chapter; and

(2) a utility or electric operating entity that is owned and operated by a
political subdivision and that directly competes with another utility or electric
operating entity is subject to this chapter and any other utility or electric operating
entity owned and operated by the political subdivision is also subject to this chapter.

*Sec. 3. AS 42.05.711(1) is amended to read:
) A person, utility, joint action agency established under AS 42.45.310, or

cooperative that is exempt from regulation under (@)* [OR] (d) - (k), or (0) of this
section s not subject to regulation by a municipality under AS 29.35.060 and

29.35.070.

*Sec. 4. AS 42.05.711 is amended by adding a new subsection to read:
(0) A joint action agency established under AS 42.45.310 is exempt from

regulation under this chapter, including the requirement to obtain a certificate of
public convenience and necessity under AS 42.05.221, for the operation of, sale of
power from, and other activities related to the power project the joint action agency
purchases from the Alaska Energy Authority until the wholesale agreement and any
related contract assigned by the authority becomes subject to review or approval by
the commission under AS 42.05.431. The exemption provided by this subsection

CSSB 84(FIN) -2-
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extends to repairs and improvements to the power project the joint action agency
purchases from the authority but does not extend to any other power project or other
activity of the joint action agency.

*Sec. 5. AS 42.45.310(a) is amended to read:
@) Two or more public utilities that purchase power from a power project

acquired or constructed as part of the former energy program for Alaska and owned by
the Alaska Energy Authority under AS 44.83.396 may form a joint action agency
under AS 42.45.300 and under this section to purchase the power project from the
Alaska Energy Authority if the purchase and sale of the project has first been

authorized by law.

*Sec. 6. AS 42.45.310(c) is amended to read:
(©) The agency is a body corporate and politic and an instrumentality of the

public utilities that form the agency, but has a separate and independent legal
existence from the public utilities. A debt, obligation, or liability of the agency docs
not constitute a debt, obligation, or liability of a public utility or the state. A
liability incurred bv the agenev shall be satisfied exclusively from the assets or
revenue of the agency, and a creditor of the agency or any other person docs not
have any right of action or claim against a public utility or the state, because of a
debt, obligation, or liability of the agency. The agency has the powers of a public
utility under AS 42.05 and the immunities of a public utility. In addition to the
powers granted to the agency [AUTHORIZED] under AS42.45.300 and this
section, the agency has the power

(1) to adopt bylaws n'the agency;

(2) tosue and be suej;

(3) to carry out the authorized purposes of the agency; [AND]

(4) subject to (e) of this section, to issue revenue bonds and other
obligations [SECURE FINANCING] tlia* arc not obligations of either the state or the
public utilities that are parties to [FORMED] the agency agreement to provide
financing to carry out the authorized purposes of the agency; and

(5) in addition to the powers of eminent domain in AS 42.05.631, to
exercise the powers of eminent domain and a declaration of taking to acquire

-3 CSSli 84(FIN)
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1 land or materials within the boundaries of the power project purchased by the
2 agency from the Alaska Energy Authority under the procedures set out in
3 AS 09.55.240 - 09.55.460 to carry out the authorized purposes of a joint action
4 agency. vv|+F*'n "te_boondhvTes c£ +Vic. pocoe pocdr\<x
5 «Sec 7. AS42.45310(d) s ame%ed rea po(I»CU $rorn the /UtSfCI’f—BnerasA Aub
6 (d) The agency is created by a written agreement among the public utilities
! forming the agency. Each public utility forming the agency shall adopt the terms of
8 the agreement by ordinance or resolution. After the public utilities that are parties
9 to the agency agreement adopt and execute the agreement, the board of directors
10 of the agency shall file the agency agreement with the Department of Community
i and Economic Development. Subject to () of this section, the agency agreement
2 [ESTABLISHING THE AGENCY] may define the powers, functions, and activities
13 of the agency and specify the means by which they shall be performed. The agency
14 agreement may establish the rights and responsibilities of the public utilities that form
15 the agency. If applicable, the agency agreement must [SHALL] provide for
16 (1) apportionment between the public utilities that are parties to
17 [FORMING] the agency agreement of responsibility for [PROVIDING FINANCES
18 TO THE] expenses incurred in the performance of the functions or activities;
19 (2) apportionment of fees or other revenue derived from the functions
20 or activities and the manner in which the revenue shall be accounted for;
2 (3) the transfer of personnel and the preservation of employment
22 benefits; and
23 (4) the rights of the public utilities that arc parties to [FORMING]
24 the agency agreement to tenninate the agreement, subject to () of this motion,
25 including resolving disputes if the public utilities are unable, upon termination of the
26 agency agreement, to agree on the transfer of personnel or the division of assets and
21 liabilities between the parties to the agreement.
25 *Sec. 8 AS42.45.310(g) is amended to read:
29 (e) The public utilities that arc parties to [FORMING] the agency
30 agreement shall pledge and agree with the holders of revenue bonds or other
a obligations issued bv the agency [FINANCING SECURED UNDER THIS
CSSB 84(FIN) 4
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SECTION], including with a state entity that provides financing to the agency, that
the public utilities and the agency will not terminate the agency or take any other
action that would limit or alter the rights and powers vested in the agency by this
section to fulfill the terms of a contract made by the agency with the holders of the
bonds or other obligations and that the public utilities and the agency will not in any
way impair the rights and remedies of the holders until the bonds or other obligations
[FINANCING SECURED UNDER THIS SECTION], together with the interest on
them with interest on unpaid installments of interest, and all costs and expenses in
connection with an action or proceeding by or on behalf of the holders of the bonds
10 or other obligations are fully met and discharged. The agency may include this

O© O N4 O U1 &~ W N

1 pledge and agreement of the public utilities and the agency, insofar as it refers to
12 holders of bonds and other obligations of the agency, in a contract with the holders
13 and, insofar as it relates to a state entity, in a contract with the state entity.

14 *Sec. 9. AS42.45.310(1) is repealed and reenacted to read:

15 (f) Bonds and other obligations issued by the agency and all interest and
16 income from them and all fees, charges, funds, revenue, income, and other money
17 pledged or available to pay or secure the payment of the bonds or obligations or
18 interest on them are exempt front taxation. The real and personal property of the
19 agency and the assets, income, and receipts of the agency are exempt from all taxes
20 and special assessments of the state or a political subdivision of the state, except that
2 electricity sold at retail by an agency is subject to the electric cooperative tax
22 (AS 10.25.540 - 10.25.510).

23 *Sec. 10. AS 42.45.310(g) is amended to read:

24 (@) A loan to, investment in, or other financial assistance [AID] provided to
25 the agency by the state or any political subdivision of the state does not constitute a
26 violation of AS 37.10.085.

21 *Sec. 11 AS 42.45.310(h) is amended to read:

28 (h) An agency formed by, and that continues to include, one or more
29 municipal public utilities is a political subdivision [ONLY] for purposes of
30 AS 38.05.810.

3 *Sec 12 AS42.45.310(1) is amended by adding new paragraphs to read:

5- CSSB 84(FIN)
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(4) "agency agreement" or "agreement” means the written agreement
described in (d) of this section between or among the public utilities creating a joint

action agency;
(5) "parties to the agency agreement” means those public utilities that
initially form the agency and,

(A) in the event of a permitted withdrawal of a public utility
from the agency in accordance with the terms of the agency agreement, those
public utilities that remain parties to the agency agreement; and

(B) if authorized by law, includes an additional public utility

that becomes a party to the agency agreement.

*Sec. 13. AS 42.45 is amended by adding a new section to article 6 to read:

Sec. 42.45.320. Liability, indemnification, and insurance, (a) A protected
person is not individually liable for conduct performed within the scope of the person's
duties for the agency. However, the protected person may be held individually liable
for conduct if it was not reasonable for the person to believe that the conduct was in,
or not contrary to, the best interests of the agency.

(b) Unless prohibited by the agency agreement, the agency shall indemnify a
protected person who is or may be made a party to a contested matter arising out of
nets or omissions within the scope of the person's duties for the agency against
expenses actually and reasonably incurred in connection with the contested matter.
However, the agency may not indemnify the protected person if the person did not
reasonably believe the conduct to be in, or not opposed to, the best interests of the
agency. With respect to a criminal action or proceeding, the agency shall indemnify a
protected person unless the person had reasonable cause to believe that the conduct
was unlawful,

(c) An agency may purchase and maintain insurance on behalf of a protected
person against liability asserted against the protected person and incurred in an official
capacity or arising out of the person's status.

(d) Inthis section,
(1) "agency" means ajoint action agency formed under AS 42.45.310;

(2) "conduct" includes action, inaction, and omission;

CSSB 84(FIN) 6
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(3) "contested matter" means a proposed, pending, or completed action
or proceeding, whether civil, criminal, administrative, or investigative;

(4) "expenses” include attorney fees, judgments, fines, and amounts
paid in settlement;

(5) "protected person” means a director, officer, employee, or agent of
an agency.

71- CSSB 84(FIN)
New Text. Underlined (DELETED TEXT BRACKETED]



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

R T

MEMORANDUM February 23,2001
SUBJECT: Sectional Summary of CSSB 84(JUD)
TO: Senator Robin Taylor
Attn: Darrell Thomas
FROM: Teresa B. Crame
Legislative Counsel

You have requested a sectional summary of the above-described hill. As a preliminary
matter, note that a sectional summary of a bill should not be considered an authoritative
interpretation of the bill and the bill itselfis the best statement of its contents.

Joint action agencies formed under AS 42.45.310 are a limited group of the potential
joint action agencies (JAA's) that might exist. Under AS 42.45.310(a), two or more
public utilities that purchase power from a power project acquired or constructed as part
of the former enerﬂ/ 8pro ram for Alaska and owned by the Alaska Energy Authority
(AEA) under AS 44.83.396 may form a joint action agency under AS 42.45.300 and
under AS 42.45.310 to purchase the power project from the AEA if the purchase and sale
of project has first been authorized by law.

Alphabet soup in this sectional:

"AEA" means "Alaska Energy Authority”
"JAA" means "joint action agency”
"RCA" mean.', "Regulatory Commission of Alaska"

Sections 1-3 provide that JAA's formed under AS 42.45.310 are not subject to
Rgniglggl regulation as utilities even though they are exempt from regulation” under

Sec. 4 adds a new subsection to AS 42.05.711 to exempt joint action agencies formed
under AS 42.45.310 from regulation by the Re?ulatory Commission_of Alaska (RCA)
with respect to the operation of, sale of power from, and othei activities related to the
power project that the agency lourchased from the Alaska Energy Authority. The
exemption lasts until the wholesale agreement becomes subject to review or approval by
the RCA under AS 42.05.431.



Senator Robin Taylor
February 23, 2001
Page 2

geltl: 5 is a clerical amendment to AS 42.45.310(a), to correct an omission in last vear's
ll.

Sec. 6 amends AS 42.45.310(c) to provide that debts, obligations, and liabilities of a JAA
formed under AS 42.45.310 are not the responsibility of any of the public utilities that
form the agency. The amendment also provides that a JAA has the powers of a public
utility and the immunities of a public utility. New paragraph %02(5) provides that a JAA
maY exercise the power of eminent domain‘and a declaration of taking to acquire land or
materials to carry out the authorized purposes of the agency within the boundaries of the
power project purchased by the JAA from the AEA.

See. 7 amends AS 42.45.310(d) to require that the board of directors of a JAA formed
under AS 42.45.310 file the agency agreement with the Department of Community and
Economic Development.

Sec. 8 amends AS 42.45.310(e) to be consistent with other changes made in the bill.

See. 9 repeals and reenacts AS 42.45.31051‘) to exempt from taxation the bonds and other
obligations of a JAA formed under AS 42.45.310 and the real and personal property and
the assets, income, and receipts of the JAA.  The JAA property, assets, income, and
receipts are exempt from all taxes of the state or a political _subdlwsmn_ except that
electricity sold at retail by an agency remains subject to the electric cooperative tax under
AS 10.25.540- 10.25.570.

See. 10 makes editorial changes to AS 42.45.310(g), including changing reference from
"financial aid" to "financial assistance."

See. 11 amends AS 42.45.310f(h) to remove the limitation that a JAA is a political
subdivision only for purposes of AS 38.05.810.

Sec. 12 adds definitions of “agency agreement” oi “agreement” and of “parties to the
agency agreement” to AS 42.45.310.

See. 13 adds a new section concerning liability, indemnification, and insurance for joint
action agencies that arc formed under AS 42.45.310.

~Subsection (a) provides that a protected person (defined in Sd)ﬁz}) of this section

as a director, officer, employee, or agent of a JAA) is not individually liable for conduct

within the scope of the Person's duties unless the person's belief that the conduct was in

the agency’'s best interest is unreasonable. _ _
Subsection (b) requires the a%ency to indemnify a protected person who is a party

to a contested matter arising out of the person's duties for the joint action agency unless

the persons' belief that the conduct was in the agency’s best interest is unreasonable.
Subsection (c) permits a JAA to purchase liability insurance.



Senator Robin Taylor
February 23. 2001
Page 3

Subsection (d) defines "conduct,” “contested matter,” “expenses,” and “protected
person.
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The Twenty First Legislature passed legislation creating the Power Cost
Equalization Endowment and authorizing the sale of the Four Dam Pool
Projects to the local utilities and communities. The PCE Endowment was
funded by an appropriation form the Constitutional Budget Reserve and
from proceeds from the sale of the Four Dam Pool projects. Governor
Knowles signed these hills (HB446 & HB447) into law in May 2000.

The Four Dam Pool Utilities and the State have heen diligently working to
complete this complex transaction by December 31, 2001. At closing, the
proceeds from this sale will be deposited into the Power Cost Equalization
Endowment.

The Four Dam Pool communities and utilities have created a Joint Action
Agency (JAA), which will become the owners of the Four Dam Fool
Projects. However, during the legal review of this new organization, a
variety of technical issues were raised concerning the tax and regulatory
status of the JAA, the powers of the JAA, and the relationship between the
JAA and its member utilities.

SB84 will resolve these issues so that the sale of the Four Dam Pool
projects can be completed as envisioned and the Power Cost Equalization
Endowment can be fully funded.

SB84 specifically addresses the following four issues:

1. FEDERAL TAX STATUS OF JOINT ACTION AGENCY
Although the Joint Action Agency was formed by specific authorizing
legislation, because its members are both municipal and cooperative
utilities its characterization for federal tax purposes IS uncertain.
Obtaining favorable federal tax status as a "government entity" is
essential for the Joint Action Agency to operate on a tax-exempt
District A:

[lytkr  Ketchikan ¢ Kupreunof « Meyers Chuck * Petersburg  Saxinun « Sitka » Wrangell
Iwnail: Senator. Robin_Tnylor@legis.stutc.uk.us
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basis and have the ability to issue tax-exempt bonds and to provide
maximum flexibility to allow local ownership of the individual projects
in the future. A key factor relied on by the Internal Revenue Service
in determining whether an entity has governmental status is the
nature and scope of the entity’s condemnation or eminent domain
powers. Currently, the Joint Action Agency legislation is silent as to
the Joint Action Agency’s condemnation powers. To achieve the
necessary federal tax treatment for the Joint Action Agency Section 6
of SB84 amends AS 42.44.310 to specifically grant to the Join? Action
Agency the eminent domain powers granted to the State and
municipalities in order to carry out the Joint Action Agency’s
authorized purposes. This expanded condemnation power may be
exercised, however, only within the boundaries of the pownr projects
the Joint Action Agency purchases from the State.

2. STATE TAX STATUS OF JOINT ACTION AGENCY

The Joint Action Agency’s tax status under Alaska law is a central
l.actor to determining the federal tax status of the Joint Action Agency.
State law currently provides that the Joint Action Agency is "subject to
state and local taxes to the extent any of the public utilities forming
the agency is subject to that particular tax”. The impact of this
provision and the tax sfatus of the Joint Action Agency under Alaska
law are not clear, as the JAA is comprised of both cooperative
member utilities and municipal member utilities. Section 9 of SB84
amends AS 42.45.310 to exempt the Joint Action Agency from all
forms of state and local taxation, other than amounts that are payable
under the electric cooperative tax as a result of retail power sales by
the Joint Action Agency.

3. POTENTIAL LIABILITY OF MEMBER UTILITIES FOR CLAIMS
AGAINST THE JAA

State law currently provides that the JAA will have a "separate and
distinct legal existence from the public utilities" that form the JAA.
However, neither AS42.45.300 or AS 42.45.310 includes language
that specifically insulates the public utilities that form the JAA from
liability for claims against the Joint Action Agency. Given reported
Alaska case law on shareholder liability and the absence of specific



protections in the Joint Action Agency statute, there is some risk that
claims against the JAA might also be asserted against the member
utilities. To ensure that the Joint Action Agency is treated for all
purposes as a separate and distinct legal entity from its member
utilities, Section 7 of SB84 amends AS 42.45.310 to include
provisions similar to those contained in other Alaska statutes to
expressly protect the member utilities from any liabilities of the Joint
Action Agency. Section 14 of SB84 also adds a new section AS
42.45.320 to the JAA statute to limit the individual liability of directors
and officers of the Joint Action Agency, consistent with the other
Alaska statutory provisions.

4. EXEMPTION FROM REGULATORY COMMISSION OF
ALASKA REGULATION

Because the JAA is granted the powers of a "public utility” under AS
42.05, itis not entirely clear whether JAA is fully or only partially
exempt from regulation by the RCA under AS 42.05. To create
consistency within AS 42.05 with respect to the regulation of the Joint
Action Agency, Sections 1, 2, 3 and 4 of SB 84 make conforming
amendments to existing statutory provisions and add a new
subsection (o) to AS 42.05.7 ;i to provide that the Joint Action
Agency is exempt from all RCA regulation with respect to its
ownership and operation of and the power sales from the existing
Four Dam Pool projects. This general regulatory exemption is,
however, limited in duration and stays in place only until such time as
the indebtedness incurred by the Joint Action Agency to the State in
connection with the acquisition of the projects is retired.



0S

BeaiiD6? &V TnW oM gl Co-0a”

m>



Owner: State ofAlaska

Teroride T > Power Sales
—-Solomon Gu
e Lok Agreement
-Swan Lake
t 1
Aleska Energy Authority Project Management Committee
- Board of Directors - Kodiak Electric Association (KEA)

- Copper Valley Electric Association (CVEA)
- City of Ketchikan

- City of Petershurg

- City of Wrangell

-Owner: Alaska BErergy Authority

IAAV m  VW.TAA
QAsie A



02/2-1/01  11:34 FAX (3001

Suite 1800

222 S.W. Columbia

ATERWYNNEup Portland, OR 97201-6618
ATTOB.N ITS AT LAW 503-226-1191

Fax 503-226-0079

FACSIMILE TRANSMITTAL

NOTICE: This facsimile contains confidential information that Is being transmitted to and is intended only for the use of the
recipient named below. Reading, disclosure, discussion, dissemination, distribution, or copying of this information by anyone
other than the named recipient or his or her employees or agents is stncth prohibited  If you have received this facsimile in
error, please immediately destroy it and notify us by telephone. 503-226-1191

DATE: February 23, 2001

TO: Laura Glazer

COMPANY: Senator Pete Kelly's Office

CITY/STATE: Anchorage, AK

FAX NUMBER: 1-907-465-5241

FROM: Michael E. Schrader

DOCUMENT: Section by Section Summary of HB 119 and Sp 84

Four Dam Pool Power Agency

PAGES: 3 (including cover)

AN ORIGINAL OF THIS FAX WILL WILL NOT XX FOLLOW.

Forwarded to you at the request of Bob Evans.

FOnTLAND

SEATTLE



02/23/01 11:34 FAX ®002

Section 1 amends the state municipal code to provide thatjoint action agencies established under AS
42,45.310 are not subject to municipal regulation as utilities even though they are exempt from
regulation under AS 42.05.

Section 3 makes a conforming amendment to AS 42.05.711(1) by adding a reference to the new
subsection (0) enacted in Section 4.

Section 4 adds a new subsection (0) to AS 42.05.711 to provide thatjoint action agencies established
under AS 42.45.310 are exempt from RCA regulation with respect to the ownership, operation and
power sales from a power project purchased from the AEA. The exemption from RCA regulation
is, however, limited in duration and stays in place only so long as thejoint action agency’s wholesale
power sales agreement is not subject to RCA review under AS 42.05.431. Section 2 makes a
conforming amendment to AS 42.05.711(b) by adding a reference to new subsection (0) in AS
42 05 711.

Section 5 is a clerical amendment to correct an omission in last year’s bill.

Section 6 amends AS 42.45.310(c) to provide that debts, obligations an'1liabilities ofajoint action
agency are not the responsibility ofany ofthe public utilities that form the agency or the State. The
amendment also provides that a joint action agency has the powers of a public utility and the
immunities of a public utility. New paragraph (c)(5) provides that a joint action agency may, in
addition to its condemnation powers as a public utility under AS 42.05.631, exercise the power of
eminent domain and a declaration of taking under AS 09.55.240 to 09.55.460 to acquire land or
materials to carry out the authorized purposes of the agency within the boundaries of the power
project purchased from the State.

Section 7 amends AS 42.45.310(d) to require that the board ofdirectors ofajoint action agency file
the joint action agency agreement with the Department of Community and Economic Development.

Section 8 amends AS 42.45.310(e) to be consistent with other changes made in the hill.

Section 9 repeals and reenacts AS 42.45.310(f) to address the tax-exempt status ofbonds and other
obligations of the joint action agency and of real and personal property and the assets, income and
receipts ofajoint action agency. Provision, as reenacted, provides exemption to joint action agency
from all State and local taxation other than amounts payable under electric cooperatives tax (AS
10.25.540 to 10.25.570) based on retail power sales by agency.

Section 10 makes editorial changesto AS 42.45.310(g), including changing reference from “financial
aid” to “financial assistance.”

Section 11 amends AS 42.45.310(h) to remove the limitation that ajoint action agency is a political
subdivision only for purposes of AS 38 05.810.

Section 12 adds a definition of “agency agreement" or "agreement” to AS 42,45.310.
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Section 13 adds a new section concerning liability, indemnification and insurance for officers,
directors, employees and agents ofjoint action agencies.

Subsection (a) provides that a protected person (defined as a director, officer,
employee or agent of a joint action agency in (d)(4) of this section) is not individually liable for
conduct within the scope ofthe person’s duties unless the person’s beliefthat the conduct was inthe
agency's best interest is unreasonable.

Subsection (b) requires the agency to indemnify a protected person who is a party
to a contested matter arising out ofthe person’s duties for thejoint action agency unless the person’s
beliefthat the conduct was in the agency's best interest is unreasonable.

Subsection (c) permits ajoint action agency to purchase liability insurance.

Subjection (d) defines “agency,” “conduct,” "contested matter,” “expenses” and
“protected person.”
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BACKGROUND AND SUMMARY
RELATED TO HOUSE BILL 119 AND SENATE BELL 84 CONCERNING
FOUR DAM POOL POWER AGENCY

Background

Alaska House Bill 446, signed in to law by Governor Knowles in May, 2000 (ch 60, SLA 2000,
effective July 1,2000), created the Power Cost Endowment and authorized the sale of the Four Dam Pool
projectsto ajointaction agency (“*JAA”) to be formed by the utilities that purchase power from the projects
(the “Member Utilities”). Upon enactment of House Bill 446, the representatives to the Four Dam Pool’s
Project Management Commbhtee (“PMC”), Ater Wynne LLP as counsel to PMC, counsel to the individual
utilities and other professionnl advisors to the PMC commenced work on a number of fronts and began
working with representatives ofthe Alaska Energy Authority and others on behalfofthe State of Alaska to
complete the sale and transfer ofthe Four Dam Pool Projects and the funding ofthe PCE endowment by the
December 31, 2001 closing date.

HouseBill 446 included provisions which created a new section AS 42.45.310 in Article 6, Chapter
45 of Title 42 of the Alaska Statutes. This new section supplemented an existing section AS 42.45.300
(which allowed public utilities to formjoint action agencies) to allow the Four Dam Pool purchasing utilities
to form a JAA to acquire, own, operate and manage the Four Dam Pool projects. The five Member Utilities
have, pursuant to these statutory provisions, now entered into aJAA Agreement creating the “Four Dam Pool
Power Agency.” During the negotiation of the terms ofthe JAA Agreement among the Member Utilities a
variety of issues were raised concerning the legal and tax status ofthe JAA, the powers ofthe JAA and the
relationship between the JAA and its Member Utilities. While most of these issues were addressed by
specific provisions in the JAA Agreement, others resulted from the absence of specific legal authority or
general uncertainty under Alaska or federal law and, therefore, could not be resolved by agreement among
the Member Utilities. These remaining legal issues are addressed by the provisions contained in House Bill
119 and Senate Bill 84 (collectively referred to herein as the “JAA Bill”).

The House Labor and Commerce Committee held an initial hearing on the JAA Bill on Monday,
February 12*. A number ofissues were raised and concerns were expressed regarding certain provisions of
the JAA Bill at the hearing, including the absence oftestimony in support ofthe JAA Bill by the AEA or the
Regulatory Commission of Alaska (“RCA”). Following the February 12* Committee hearing, members of
the Laborand Commerce Commiittee, representatives ofthe PMC, the AEA, the RCA, the Attorney General’s
Office and Legislative Counsel have worked together to address and resolve issues raised by the initial form
of the JAA Bill, resulting in a Committee Substitute for House Bill No. 119 (L&C) and a Committee
Substitute for Senate Bill No. 84 (JUD). It is the understanding o fthe PMC and its representatives that this
revised JAA Bill is supported by the AEA, the RCA and the Attorney General’s Office.

The corrections and additions to existing law contained in the JAA Bill are intended to clarify the
federal and state tax status ofthe JAA, ensure that the JAA is a limited liability entity and confirm the nature
and extent ofthe RCA’s authority to regulate the JAA. A detailed explanation ofthese corrections, additions
and issues follows:
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Federal Tax Status o fJAA

. Althoughthe JAA has been formed pursuant tospecificauthorizing legislation, because the Member
Utilities are b-thmunicipal and cooperative utilities itscharacterization for federal tax purposes isuncertain,
Obtaining favorable federal tax status as a“governmental entity” isessential for the JAA to operate onatax-
exempt basis and to provide meximum flexibility to allow local ownership of the individual projects inthe

future.

Treasury Regulations define a “political subdivision” as “any division of any State or local

overnment unit which is a municipal corporation or which has been delegated the right t0 exercise part of

e sovereign power ofthe units.” Regulations Section 1.103-1(h). By ruling, the Service has held that limited
amounts ofa sovereign power are insufficient to confer governmental statUs; the Service has refused to view
entities as governmental that possess the limited eminent, domain powers frequently conferred on investor-
ovned utilities and certain quasi-public universities, partlcular&_lft_here areany private interests involved
as isthe casewiththe JAA because ofthe cooperative Member Utilities. The Sefvice has beenmore inclined
to concludk that eminent domain powers are substantial iftitle to the property passes on commencement of
the action (as it does under Alaska’s declaration of taking proceeding) than when it passes only at the
conclusion of the | roceeding. compare PLR 9725038 with philadelphia National Bank V. United
states, 666 F.2d 834 (3rd Cir. 1981g,ce_rf<fe/|.457u.8. 1105.Given that the Service more closely scrutinizes
entities in which private interests are involved, it is particularly important that the JAA have Tull eminent
domain poviers. see PLR 9725038,

Under AS42.45.300, ajoint action agency, suchas the JAA, is granted the gov\ers ofebpubl_ic utilitr
under AS 42,05, which include a limited power of eminent domain under AS 4205631 but noi the full
rs of eminent domain possessed by the state and by municipalities under AS 09.55.240 through

55460 (which include the authority to file a declaration of taking under AS 09.55.420). Both
42.45.300 and AS 42.45.310 are silent as to the Agency’s eminent doniain powers.

~Ifth" JAATS, b}/ statute, given the same powers of eminent domain that are possessed by
iﬁ)0|ltlca| subdivisions of the State of Alaska, the JAA has an excellent chance of receiving a private
etter rulln(% fromthe Internal Revenue Service that the JAA will be treated as a governmental unit
for federal tax purposes and federal tax law should not interfere with the accomplishment ofany of
the business goals. To enhance the ahility of the JAA to achieve the necessary federal tax treatment,

Section 6.0fthe JAA BIll amends AS 424531010 5sgeciﬁcal(l;g%rsant to the JAAthe' eminent domain powers
granted to the State and municipalities by AS 09.55.240 to 09:55.460.

Proposed JAA EminentDomain Powers

As noted ahove, under AS 42.45.300, ajoint action agency, such as the JAA, is granted the
powers of a public utility under AS 42.05.  These powers Include the limited power of eminent
domain under AS 42.05.631, but not the full powers of eminent domain possessed by the state and
by municipalities under AS 09.55.240 through 09.55.460. The difference in the eminent domain
powers granted to public utilities and those granted to the state and municipalities is procedural in
naturei.e , the state and municipalities can exercise their condemnation rowers through the filin
ofa declaration oftaking under AS 09.55.420. To address concerns regarding the scope ofthe JA
condemnation powers, in girantlng state and municipal eminent domain powers to the JAA, Section
6 of the JAA BIll limits the exercise of those powers to the acquisition of land and materials
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necessary “carry out the authorized purposes ofthe joint action agency within the boundaries ofthe
power project purchased by the agency from the Alaska Energy Authority.”

State Tax Status o fJAA

Paragraph (f) of AS 42.45.310 currently provides that the JAA is “subject to state and local ad
valorem, incOme, or éxcise taxesthat may be assessed or levied against property .assets, income, and receipts
[and] the electric cooperative tax” only to the extent “any of the public Utilities formi ng the agency is
subject fo the particulartax.” This provision was intended to maintain the status quo With respect to the tax
tredtment of the JAA and its Memper Utilities R}\éen the different tax treatment under Alaska law of the
cooperative Merber Utilities and the municipal Member Utilities, The impact ofthis provision and the tax
status ofthe JAA under Alaska law, however, isnot clear. The JAA's tax status under Alaska law is also

a central factor in determining the federal tax status of the JAA

. Section 9ofthe JAA Bill amends AS 42.45.310 to exempt the JAA fiomall forms of state and |ocal
taxation, other than the electric cooperative tax. It isthe understanding ofthe PMCthat the Member Utilities
are currently exempt from state and local taxation, other than the eleCtric cooperative tax, inthe case ofthe
cooperative Member Utilities, Under Section 9 ofthe JAA BIll, only JAA revenues derived fromthe retail
sale of electric power would be subject tq the electric cooperative tax contained in AS 10.25540 to
10625',5&780'2 91;51e6$>69mpt status of the' JAA Is consistent with the tax treatment of Alaska port authorities
under AS 29.35.610.

Potential Liability ofMember Utilities for Claims Against JAA

Paragraph (c% of AS 42.45.310 currently providees that the JAAWIl have “a separate and distinct
legal existence fromthe public utilities” that form the JAA. Unlike other Alaska statutes that provide for
tire formation of corporations and other limited I|ab|I|t¥ entities, however, neither AS 42.45.300 or AS
4245310 includes ang&ge that specifically insulates the public utilities that form the JAA from liabili
for claims against the JAA. Given reported Alaska case law on shareholder liahility and the absence o
specific Rrotectlons inthe JAA statute, there is some risk that claims against the JAA might also be asserted
against the Member Utilities. To ensure that the JAA is treated for all purpases &s a separate and distinct
|égal entity from its Member Utilities, Section 6 ofthe JAA BIill amends AS42.45.310t0 include provisions
similar to those contained in other Alaska statutes to expressly protect the Member Utilities from

liabilities ofthe JAA. The lan uaqe contained in Section 6 ofthe JAA Bill issimilar to that contained in

29.35.605(c) and AS 29.35.650 ré atlngktg_ Iport authorities. seealso, e.g., AS 42.40.690(a><gowd|ng that
gﬁlgggtg n%ngf{h%bgg} : of the Alaska Railroad Corporation arc to be paid from ARC assets and are not

.. Section 14 of the JAA Bill also adds a new section AS 42.45.320 tg the JAA stajute to limit the
individual liahility of directors and officers ofthe JAA. The lan ua%e of Section 14 is consistent with other
Alaskastatgt?ry P_row%onf and, specifically, is based on AS 10:25.145 defining the liability of officers and
directors ot electric and telephone cooperafives.
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Tax-Exempt Bondine. Authority

_ IftheJAAIsclassified as a_“fgovernnental entity” for federal tax purposes, theja A would have the
ability to issue tax-exempt bonds if the bonds satisfied each of th? many requirements W by the
Internial Revenue Code of 1986 (the “Code™). The enabling legislation doés not give the JAA any priority

rights, over other Alaska entities, tc issue tax-exempt debt.

_The Code generally permits the issuiance of two distinct types oftax-exempt bonds to finance power
generation, transmiission, and distribution assets: (1) governmental bonds, which may finance facilities that
are owned b%governmental entities and may provice power or transmission services only to governmental
entities and the general public, and (2) local fumishing bonds, which may finance facilities tfat arc owned
either by goverrimental or non-governmental entities and may provide power and transmission Services to
private eritities, such as for-profit corporations and non-profit cooperatives.

Governmental bonds do not require an allocation of bond volume cap and are not limited by federal
tax lawas to the amount that can be issued, either on a state-by-state or on a national basis.

Local furnishing bonds do, however, require an allocation of volume cap. If the JAA were to
conclude inthe future that the Code permits it t issue local furnishing bonds for certain purpases and desires
10 1sSue tax-exempt bonds for those purposes, it would be able to do so only if it applied for, and received
an allocation of bond volume cap from the State’s ?rlvate activity bond allocating committee. The JAA
enabling legislation docs not ?lve the JAA any preferential rights to a volume cdp allocation. The JAA
would be reguired to stand in Tine with other Alaska issuers and be subject to the same standards as other

Issuers and projects for a volume cap allocation.

Exemption from RCA Regulation

Because the JAA is granted the powers ofa “public utility” under AS 42.05, it is not entirely clear
whether the JAA is fully or only partially exen})t from regulation by the RCA under AS 42.05. Under the
Alaska Public Utilities Regulatory Act, AS 42.05, the RCA is granted broad powers to regulate public
utilities engaging or proposing to enga(%e in a utility business in the State of Alaska. ~ This regulatory
authority is not unlimited, however, and the AEA and certain utilities arc, or may elect to become, exempt
from regulation by the RCA

Pursuant to the Ret[:;ulatory Act’s exemption provisions, four of the five Member Utilities arc
currently exempt from mos of requlation by the AS 42.05.711§b) &(0).. The Regqulatory Act
also exempts the Long-Term Power Sales Agreennent between th - State and the Meémber Utilities (“PSA”)
and any amendments thereto from reviewand approval by the RCA. This PSA exermption, as proviced for
i last year’s enabling legislation, stays in place until such time as all indebtedness incurred by the JAA in
connection with the acauisition of thé Four Dam Pool projects is retired. AS 42.05.431(c).

To create consistency within the Regulatory Act with respect tothe requlation ofthe JAA, Sections
1,2, 3and 4 ofthe JAA Bill make conformi n? amendments to existing statutgg provisions and add a new
subsection (0) to AS 42.05.711 to provide that the JAA is exempt from all RCA regulation with respect to
its ownership and qperation of and the power sales fromthe existing Four Dam Pool projects. This general
requlatory exemption is, however, like the PSA exemption from RCA review and %%&oval linited In
duration and stays in place only until such time as the ‘indebtecness incurred by the JAA to the State in
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connection with the acquisition ofthe projects is retired. Upon final payment ofthe JAA indebtedhness, Ue
JAAWiII be required to obtain a certificate of public convenience and nécessity and amendments
will be subject to RCA review and approval.

-5 12461 /1 IMTtS/052394-1005



CITY of WRANGELL, ALASKA

INCORPORATED JUNG 15, 1003

BOX S31, 99920 (#07) *74-2381
FAX: 1*07]| 874-3882

AXPTCOAGET 1971
February 15, 2001

The Honorable Robin Taylor
Judiciary Committee

State Capitol

Juneal(J:alo AK 99801-1182

Dear Senator Taylor:

As Mayor of Wrangell, | am expressing my full support for the passage of SB 84.

The passage of this bill will strengthen both the dlivestiture effort and the State's
presentation with regard to the KEC-KPU lawsit.

Additionally, the technical changes addressed in this bill are necessary for divestiture to
become a réality.

Respectfully,

FemD. Nelm%Vr
Mayor/City of Wrangell

Letters of Support
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February 9, 2001

Senator Robin Tayior
Chair, Judiciary Commitee
Stato of Alaska, Senate
Slate Capitol, Room 30
Juneau, Alaska 99801-1182

Dear Senator Taylor:
Re: Senate Bill No. 84 - Joint Action Agency Legislation

| am writing in support of the above referenced legislation, whichwould correct
several deficiencies in Alaska Statutes relative to the operation of the Joint Action
Agency (JAA) created lo operate hydroelectric projects purchased from the Slate of
Alaska.

As you are aware, landmark legislation that provides for the energy needs of
tens of thousands of Alaskans was adopted during the 2000 legislation when House
Bills 446 and 447 were enacted by the Legislature and signed into law by Governor
Knowles last May. The bills provided for the sale of the Four Dam Pool hydroelectric
projects to the Purchasing Utilities (including the City of Ketchikan d/b/a Ketchikan
Public Utilities) and the creation of a 5187,000,000 endowment to generate funding for
Power Cost Equalization (PCE) programs. The legislation provided for the creation of a
JAA comprised of the Purchasing Utilities to manage tho hydroelectric projects and
established a closing date of December 31, 2001.

Since the data that this critically Important legislation was signed into law by
Governor Knowles, tho Purchasing Utilities have expended significant time and
resources In anticipation of the closing. During the negotiation of tho terms of the JAA
Agreement among the Purchasing Utilities, a variety of issues were identified concerning
tho legal status of tho JAA; tha powers of the JAA; and the relationship betweenthe JAA
and its member utilities. These issues are addressed below.

Although the JAA has been established pursuant to the specific authorizing
legislation, its classification for federal tax purposes Is unclear due to its members being
both municipal and cooperative utilities. Obtaining favorable tax status as a
"governmental entity" is essential for the JAA to operate on a tax-exempt basis and to

Letters of Support
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provide flexibility to sell Individual projects In the future if it is determined appropriate to
do so.

One of the key factors relied on by the Internal Revenue Service In determining
whether an entity has governmental status Is the nature and scope of the entity’s
condemnation or eminent domain powers. Currontly the JAA legislation Is silent ns to
whether the JAA's condemnation powers are limited to those granted generally to public
utilities by AS 42.05.631, or whether they extend to those granted to Its member
municipal utilities. In order to achieve the necessary federal tax treatment for the JAA,
legislation is required to specifically grant to the JAA the eminent domain powers
granted to the State and municipalities by AS 09.55.240 to 09.55.460. Section 7 of SB
84 achieves this desired effect.

Secondly, the authorizing legislation provides that the JAA Is "subject to state
and local ad valorem, income, or excise taxes that may be assessed or levied against
property, assets, income, and receipts .. .[and] the electric cooperative tax" only to the
exter.i “any of the public utilities forming the agency is subject to the particular lax.*
Given the different tax treatment under Alaska law of the cooperative member utilities
and the municipal member utilities, the Impact of this provision and the tax status of the
JAA under Alaska law are not clear. The uncertainty of the JAA’s tax status under
Abska law Is also a factor in determining tho federa’ tax status of the JAA. As a result,
legislation is necessary to provide the JAA a brc  exemption from all forms of state
and local taxation. Section 10 of SB 84 accomplishes this intent.

The statute authorizing (he formation of the JAA provides specifically that the
JAA will have a 'separate and distinct legal existence from the public utilities” that form
the JAA. However, unlike other Alaska statutes that provide for the formation of
corporations and other legal entities, the statute authorizing the formation of the JAA did
not include broad language that specifically Insulates the public utilities that form the
JAA from liability for claims against the JAA. Given recent reported Alaska case law on
shareholder liability and the absence of specific protections in the JAA statute, there is
some risk that claims against the JAA might also be asserted against member utilities.
In order to ensure that the JAA Is treated for all purposes as a separate and distinct
legal entity from its member utilities, Section 14 of SB B4 includes provisions similar to
those contained in other Alaska statutes which would expressly protect the member
utilities from any liabilities of the JAA.

Lastly, as a result of the JAA being granted the powers of a "public utility" under
AS 42.05, it is not clear that the JAA is exempt from regulation by the Regulatory
Commission of Alaska (RCA). Because of the relationship of the JAA to its member
utilities and the fact that the member utilities are either regulated (Kodiak Electric
Association, Inc.) or exempt from regulation (Copper Valley Electric Association, Inc.
and the Cities of Ketchikan, Petersburg and Wrangell) It Is necessary to confirm that the
JAA is not subject to RCA regulation under AS 42.05 and Is not required to obtain a
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certificate of need and convenience under AS 42.05.221. Sections 1, 2, 3 and 4 of SB
84 accomplish this objective.

If the goals established by the Legislature and the Governor as set forth In
House Bills 446 and 447 are to be accomplished, (he provisions of SB 84 discussed
above are required to Insure a successful divestiture of the Four Dam Pool hydroelectric
projects and the establishment of a long-term, viable PCE Endowment. On behalf of the
Ketchikan community, Istrongly urge your support of this legislation.

Should yon have any questions on this matter, please do not hesitate to contact

me.
Sincerely,
Bob Weinstein
Mayor

cc: Governor Tony Knowlas

Sonalor Robin Taylor
ReprosenLativo Dill Williams
Kelchlkan Cify Council Members



Senator Robin Taylor _
Chair, Senate Judiciarv Committee
State Capital

Juneau, AK 99801-1182

Dear Senator Taylor:

Kodiak Electric Association Inc., is a member of the Four Dam Pool Prolj%ect Management
Committee and a party to the Joint Action Agency that will be purchasing the  Initial
Project front the state of Alaska.

| am writing this letter to express my support for Senate Bill 84. This important
legislation introduces necessa%_technlcal amendments to the original legislation to allow
divestiture lo move forward. Divestiture of the Four Dam Pool Projects and the creation
and funding of the Power Cost Equalization Endowment Fund arc vital to the economic
future of the Kodiak community in particular and die state of Alaska as a whole,

Kodiak Electric Association, Inc. strongly encourages the Senate Judiciary Committee lo

s'\l/Jgport and move this important legislation forward so the many benefits of HB J46 and
447 may be realized.

Kodiak Electric Association, Inc.
Board of Directors

Letteis of Support
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Copper Valley Electric
Association, Inc.
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February 15. 2001 Kz-nutil: valkitwonrvra.ixn

Senator Robin Taylor, Chair
Senate Judiciary Committee
Room .10, State Capitol

Juneau, Alaska 09801-1182

SUBJECT,; Senate Bill 84, hour Dtim J'oolDivestiture
Dear Senator Taylor:

The purpose of my letter is to express strong support for Senate Bill 84, which in its present form
authoriics certain technical amendments to last year's divestiture legislation (HB 446). Copper
Valley Electric Association does not view SB 84 as an option or something that would be nice to
have We view this legislation as absolutely essential in order for us to proceed with closing the
divestiture transaction.

Specifically, Sections 2 through 4 provide that the Joint Action Agency is exempt from economic
regulation by the Regulatory Commission of Alaska  The only utility presently economically
regulated by the Commission is Kodiak Electric Association, CVEA, in 1998, chose to opt for
local regulation by our elected Board of Directors. In order to do so we conducted a member
election to put the question before our mcmbors, and the overwhelming results were that 67% of
the .16% of members who voted thought local regulation was good idea. Certainly, in my
experience since, there is nothing to suggest our members are in any way unhappy with local
regulation, and in that sume view | do not believ; the JAA would benefit from Commission
oversight.

Moreover, the overriding goal of the hour Dam Pool Purchasing Utilities is to keep the cost per
kilowatt-hour to n minimum. The Utilities have a good track record on that score, and
Commission oversight and the attendant expense of being economically regulated would not
further serve that goal o fcost containment.

Section 7 of the legislation accomplishes a number ofimportant and necessary objectives.

CVEA'j Miwimr He Ihc energy supplier of choice,
tiunli and Objectives: Reduce power cokl tn Ctulomcri, Increase energy m<im , Develop new income producing ptoducii and
service*, and Build member relation' ... * T " grtmroou lupport.

Letters of Support
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First, it delines the JAA as a body corporate and EpoIitic. This is essential to obtaining a favorable
ruling from the IRS that the JAA s tax exemE)t. ach oftlte five Purchasing Utilities IS aIreadY tax
exempt and it certainly makes sense that the JAA, the wholesale supplier, be lax exempt as well,

Second, this section provides essential protections for the member utilities from the liabilities of
the JAA. These same protections appear in virtually every other Alaska Corporate statute, and it
seems an oversight that they are absent from the legislation-authorizing the JAA.

Finally, Section 7(c) provides that the JAA is not required to obtain a Certificate of Public
Convenience and Necessity from the Commission. Each of the member utilities already has a
certificate to serve in their res?ectlve_ geographic area. In addition, the JAA is a wholesale
supplier; not a retail supplier of electricity, and the JAA is not selling retail utility service for
compensation. Since the individual utilitiés are already certificated, it seems the requirement for
the JAA to be certificated is duplicative and therefore unnecessary.

Section 7 (c(}(Sz3 is basically a federal tax issue If the JAA has the powers set out in the
AS 03.55.24 )-460 as requested in the hill, the likelihood of a favorable ruling from the IRS is
significantly improved.

Section 14 addresses protection from Iiabilit* for individuals acting on behalf of the JA/\ Once
again, similar protections are found in virtually every other Alaska corporation statute.

Once again, my view is that SB 84 is both necessary and essential in its present form in order for
CQPper Valley Electric Association to proceed to”a divestituro closing The Four Dam Pool
utilities have worked for six yeurs to advance this transaction What once was onlx( a dream is now
on the brink of reality. 1urﬂe the Senate Judiciary Committee to move this legislation so that the
historic significance we all thought we had nchicved last May can be realized.

Thank you | 'stand ready to provide more information to you and members of the committee.

Sincerely,

Robert A Wilkinson
Chief Executive Officer
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Senator Pete Kelly

District P

CS for Senate Bill 86 (FIN)
Version 22-L.S0539\B

“An Actrelating to employment of teachers who have subject-
matter expertise; and providing for an effective date.”

Alaska is facing a shortage of competent teachers that can provide a quality education for our
youth. Senate Bill 86 expands the application pool by including those with subject matter
experience and expertise to obtain a teaching certificate.

Under this legislation, local school districts have the authority to hire persons holding at least a
baccalaureate de%ree from an accn Jited institution. Applicants must major or minor in the area
they wish to teach and have at least five years work experience in their subject matter expertise.

SB 86 implements a limited teaching certificate for those subject matter teachers. Subject
matter teachers are authorized to teach in a classroom pending they enroll in a post-
baccalaureate teaching program. Once the program is completed, subject matter educators are
qualified for a regular teaching certificate.

The limited subject matter certificate requires the local school to provide an experienced teacher
to mentor the subject matte. ;ducator. This will assist the new educator in becoming familiar
with the process during the first year of employment. This legislation also requires subject
matelr edéjcators to pass a competency examination on their area of expertise before they are
employe

SB 86 implements safeguards that reguire subject matter teachers to submit fingerFrints and pay
fees for a criminal history background check so that the department can deem applicants
suitable for employment.
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Sectional Analysis
“An Actrelating to employment ofteachers who have subject-
matter expertise; and providing for an effective date.”

* Section 1.

This section gives the purpose and Ie%islative intent of the hill. 1t is the findings of (a) this act that (1) *hereis a
shortage of qualified teachers in the state and (2) those subject-matter experts could otfer a valuable resource to
the ﬂassroom. Also, that (3) the state should encourage those individuals with subject-matter expertise become
teachers.

It is the purpose of this legislation that éb)
quality of instruction offered o the studen
way they provide instruction in subject areas that are considered a

gl) the options available to local school districts to improve the

s. Also, the legislation (]ZJIVGS school districts the (2) flexibility in the
ocal priority or special need.

() The intent of the Act is to regulate subject matter educators by use of local school boards and regie

educational attendance areas limiting the authority of the Board of Education and Early Development,

*Sec. 2. AS 14.20 is amended by adding a new section to read:

1-1.2002 (_a?_ This section outlines the requirements for a subject matter limited teaching certificate. The
limited certificate is valid only for teaching in the area of expertise for the subject-matter educator.

To be eligible for the limited certificate ib) the person must hold at least a baccalaureate degree froman
accredited institution or be approved by the Commissioner. Igllcants must (A) ha”e majored or minorcd in
the subject the person will be teaching.” The person must also (B) have at least five years work experience in the
subject matter. (2) The person wishing to teach must submit flnﬂt]erpnr)ts to the department to be used for a
irirgbnglzglszgry background check. The department will deem the poison suitable for employment under AS

14.20.022(b2(3) requires subject-matter expertise teaciicrs to be currently enrolled in an approved post-
baccalaureate teacher education program at an accredited institution. Once completed during a two-year
maximum period, subject-matter expertise teachers v 2Lqualify to receive a reqular teaching certificate.

1



14.20.022(h)(4) Applicants must pay a fee to the department under AS 20,020 fc) that covers the criminal
history background check, which does not exceed the fee required for the initial regular certificate.

14.20.022(c) requires local school districts to administer a competency examination for subject matter teachers.
The examination must be taken prior to employment.

14.20.022(d) limits the subject-matter expertise certificate to one school year and may be renewed for one
additional school year upon showing substantial progress towards completion of the teaching education

program.

14.20.022 e% requires local school districts to provide a mentoring program for subject-matter expertise
teachers. The school district must provide an experienced teacher to mentor the new educator. This will assist

to ease the process for the new teacher.

14.20.022(0 states that a person employed by a local school district or regional educational attendance area is
considered to he a certified teacher or d certified employee for all purposes of AS 14.25 (teacher’s retirement
syst_em?. Employment under this section counts towar acqumn? tenure under AS 14.20.150; however a
subject-matter teacher cannot receive tenure until they receive a teaching certificate under AS 14.20.020.

14.20,022(q) allows the Department to adopt regulation necessary to implement this legislation. In this section,
(h) refers to a “subject-matter expert teacher” is qualified to teach under (b) of this section.

*Sec. 3
This establishes an effective date on the bill. This legislation would become effective July 1, 2001.



140f

Total Hires

1995 1996

Just a few years ago it
seemed everyone wanted to
teach in Alaska, now that has
changed as the Lower 48 has
increased reciprocity and
lessened the red tap on
certification requirements. In
addition adding higher
salaries and signing bonuses
has drawn many teachers to
the Lower 48.

The American Federation of
Teachers at
http://www.aft.org/ has some
excellent data on salaries and
cost of living.

Total Hires *Six Year Overview

13%-

1997 1998 1999
Year

Don't let this number fool you.
88.7 vacancies went unfilled
at the start of the school year.
Of those 88.7 vacancies 60.2
of them were in Special
Education areas.
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