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availability o f  arrangements less restrictive to competition that w ould  achieve the same or similar 
benefits to the com m unity in health care delivery.

(i) The exclu sive  or nonexclusive nature o f  the proposal including, but not lim ited to (1) the extent 
to which viable com peting networks or plans with adequate provider participation currently exist in the 
market, (2) the extent to w hich providers in the proposed network actually participate in other networks 
or contract individually with health benefit plans, or other evidence o f  their w illingness and incentives to 
do so, (3) the extent to w hich  providers in the proposed network w ill earn substantial revenue outside the 
network. (4) the absence o f  any indication o f  significant depanicipation from other networks in the 
market as a result o f  the proposed venture, and (5) the absence o f  any indications o f  coordination among 
the providers in the network regarding price or other com petitively significant terms o f  participation in 
other networks or plans.

(3) S im u ltan eou s review . Identify any other state or federal agency review ing the proposal and 
state the date on w hich  each review  was requested.

(4) Identify the nam e and address o f  all em ployee organizations representing the applicant’: 
employees.

(5) Description of how conduct will r,cet the goals of health care reform. Describe in narrative 
form how the proposal will:

(a) Enhance the quality, access and cost o f  health services to consum ers; t -
(b) Gain cost efficien cy  in the provision o f  health services;
(c) Improve utilization o f  health services, facilities and equipment;
(d) A void duplication o f  health services resources;

(e) Facilitate the exchange o f  information relating to performance expectatior
(f) Develop com prehensive, integrated, and cost-effective health services delivery in the geographic, 

product or service area;
(g) Reduce com petition among certified health plans, health care providers, or health care facilities;
(h) Have an im pact on the quality, availability, or price o f  health sen d ees to consumers

(i) Reduce the number o f  people em ployed or otherwise im pact how  em ployees deliver health care 
services; and

(j) Change or otherw ise have an impact on em ployee to pqtient ratios and how  this w ill affect the 
quality o f  health services available to consumers.

[Statutory Authority: RCW  a3.72.310. 99-04-049, recodified as § 246-25-115, filed J/2S/.99, effective 1/2S/99; 95-04-112. § 
245-02-115, filed 2/1/95, effective 3/4/95.]

WAC 246-25-120 Continuing oversight and reporting requirements.
Written petitions and requests for informal opinions must include, in narrative form, a description 

o f  the nature o f  the continued supervision and oversight the parties' believe would be necessary and 
appropriate lu ensure the proposal continues to be consistent w ith the petition or request and that its 
benefits continue to outweigh its disadvantages. The description shall include a recom m endation for the 
form o f  annual or m ore frequent progress reports appropriate to the transaction and sufficient to allow  
the com m ission and attorney general to evaluate the continuing conduct.

[Statutory Authority: RCW  -13.72.310. 99-04-049. recodified as § 246-25-120, filed 1/2S/99, effective 1/28/99; 95-04-112. § 
245-02-120, filed 2/1/95, effective 3/4/95.]
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March 2a, 2001

Honorable Pete Kelly 
State Senate
Co- Chairman Senate Finance Committee 
State Capitol, Room 518 
Juneau, AK 99801-1182

RE: SB 37 

Dear Senator Kelly:

The Alaska State Medical Association (ASMA) represents Alaska’s patients and the physicians 
who care for them. Thank you for this opportunity to again provide you testimony on this 
important matter.

ASMA continues to support a strong ph r̂ian joint negotiation bill. We have already provided 
you with a great deal of infonnation ru. g to our support of SB 37. Today, I would like to
provide you with a slightly different perspective.

ASMA is pursuing legislation like SB 37 because it views enactment of this and other physician 
friendly legislation as important in creating an environment that wiil attract phys.cians to 
practice in A.laska. Why is this important? A few numbers will serve to illustrate. It has been 
reported that there are over 2000 physicians licensed to practice in Alaska. That is correct but not 
all of those physicians practice and reside in Alaska. ASMA maintains a database of those 
physicians practicing and residing in Alaska and at Deccmner 20,2000 trial number was 1,03d 
physicians. But this is only part of the story. Below is an extract from physician workforce data 
compiled by Dr. Sam Cullison, an AMA delegate from Washington,
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Number of Per Capita
State Physicians Phvsicians/'IOOK.

Alaska 1,036 17!

California 89,153 282
Hawaii 3,399 286
Washington 14,759 271
Orecon 8,333 265
u.s7 - 2S2

It would appear lhat Alaska is either “underserved” or the other states are “over served”. We 
suspect the former.

Finally, in an analysis done last year o f ASMA’s data base, over one-half o f the physicians in 
private practice are over the age of 51. (This was estimated using the year o f  graduation from 
medical school and assuming an age o f  26 at the time o f  graduation and anyone with an 
inaerterminate year o f graduation was assumed to be under 51,) Wc are facing a serious 
recruiting effort in order to replace those leaving practice in Alaska. Tdaho is lacing a similar 
situation in that a little over 40% of its physician workforce is over the age o f 50. Idaho is 
seeking 10 more slots per year in the WWAMI program to help meet its future recruitment 
needs.

Access to timely and appropriate care is already an issue in Alaska for certain specialties.
Alaska, in the foreseeable future, will continue to be a "net importer" of physicians. We believe 
it is critical that an environment is created and maintained that will attract well trained physicians 
in sufficient numbers to adequately and expediently carc for Alaska’s patients. Passage of bills 
like SB 37 help to crca’e that favorable environment. Thank you for your continued support in 
this endeavor.

By: Peter L aw rason, M D, President 
For. Alaska State M edical A ssociation

c . c .  S e n a t e  F i n a n c e  C o m m i t t e e  M e m b e r s .
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E R I S A  L i t i g a t i o n  a n d  P h y s i c i a n  A u t o n o m y

The Employee Retirement Income Security Act (ERISA), en­
acted in 1974 to regulate pension and health benefit plans, 
is a complex statute that dominates the managed care en­
vironment. Physicians must understand ERISA's role in the 
relationship between themselves and managed care or­
ganizations (MCOs), including how it can influence clini­
cal decision making and physician autonomy.

This article describes ERISA's central provisions and how 
ERISA influences health care delivery in MCOs. We ana­
lyze ERISA litigation trends in 4 areas: professional liabil­
ity, utilization management state legislative initiatives, and 
compensation arrangements. Thfs analysis demonstrates 
how courts have interpreted ERISA to limit physician au­
tonomy and subordinate clinical decision making to MCOs' 
cost containment decisions. Physicians should support ef­
forts to amend ERISA, thus allowing greater state regula­
tory oversight of MCOs and permitting courts to hold 
MCOs accountable for their role in medical decision 
making.
JAMA. 2000;283:921-926 www.jama.ccm

T he federal Employee Retirement Income Secu- 
rity Aci. (ERISA) looms like a colossus over the m an­
aged care cnvironm enl. Originally enacted 10 regu­
late employer-sponsored pension plans, the statu te 

also covers health  care benefits established by self-insured 
em ployers  (w ith few exceptions, such  as for governmental 
employees).  According to recent Departm ent of Labor es­
timates, ERISA applies to approximately 125 million US citi­
zens .1

ERISA has created a regulatory vacuum  by preem pting 
state regulation of managed care organizations (MCOs) and 
drastically limiting s tate  medical liability lawsuits against 
MCOs, while  providing minimal federal regulation in their 
place.2-* F o r  physicians, ERISA preem ption  has indirectly 
caused courts  to favor M COs’ cost conta inm en t initiatives 
over traditional notions of physician au tonom y.5 The treat­
m en t a physician recom m ends is vulnerable to a managed 
c a re  u t i l i z a t io n  m a n a g e m e n t  p r o c e s s  la rge ly  u n c o n ­
s tra ined by slate  r e g u l a r  ^ or liability law, inevitably re­
su l t ing  in reduced physician a u ’onom v

The consequences  or  ERISA preem ption  lie at the heart 
o f  proposed  congressional patients’ rights legislation that 
w ould restore the prim acy of the paticnt-physician relation­
sh ip  and  pe rm it  slate legal challenges to cost conta inm ent 
programs. At issue is control over physicians’ clinical deci­
s ions and  the ability to challenge im properly operated cost 
con ta inm en t  programs.

Decause ERISA plays a vital role in the relationship be­
tween physicians and  MCOs, it is im portan t  for physicians 
to un d ers tan d  w hat ERISA is, how  it operates, and how it 
in f lu en c e s  c l in ica l  d e c is ion  m a k in g  and  physic ian  a u ­
tonom y in the managed carc era. in  this article, we outline 
ERISA’s m ajo r  provisions, analyze trends in ERISA litiga­
tion applicable to physicians, and  conclude by discussing 
the policy implications and  significance of these trends for 
physician autonom y.

AN ER ISA  P R IM E R  
Overview
Congress enacted  ERISA in 1974 primarily to regulate p en ­
sion plans, b u t  it also included health  benefit plans within 
its scope.6 ERISA’s goals arc to establish uniform national

standards, safeguard cinjiloyce benefits from loss o r  abuse, 
and encourage em ployers to offer those benefits. To achieve 
these objectives, ERISA imposes strict requirements on  pen ­
sion plan adm in is tra to rs  for reporting and disclosure ,7 p a r­
ticipation and vesting," funding,’ and performance o f  fidu­
ciary obligations.10 ERISA docs not mandate  that employers 
offer benefit plans, b u t  provides a structure for national u n i­
formity of adm in is tra t ion  once such  plans arc extended.

Only a few of  these  requirem ents  apply to health  benefit 
plans, in part because  Congress did not pursue the im pli­
cations of regulating both  pension and health benefit plans 
und er  1 statute. N o r  could Congress have anticipated the 
dom inance  of the m anaged carc model. As a result, ERISA 
provides almost no  federal regulation of health plans. Nev­
ertheless, ERISA has  3 provisions that directly affect phy ­
sician autonomy: ERISA’s preem ption  clause, its limited re­
medial scheme, a n d  its fiduciary duty  obligation.

Author Affiliations: School o l Public Health, University o l Michigan, Ann Arbor 
(Mr Jacobson) and Ropes and Gray, Boston, Mass (Mr Pomfret).
Corresponding Author Peter D. Jacobson, JD, MPH, School o l Public Health. Uni­
versity o f Michigan, 109 Observatory, Ann Arbor, M l 48109-2029 (e-mail: 
pdjOumich.edu).
Health L tw  and Ethics Section Editors: Lawrence O. Goslin, JD, the Georgetown/ 
Johns Hopkins University Program in Law and Public Health, Washington, DC, 
and Baltimore, Md, Helene M  Cole. MD. Contribuling Editor. IAMA

JAMA, I chru.iry 10, 2000— Vol 20), Nu 7 921
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ERISA LITIGATION AND PHYSICIAN AUTONOMY 

ERISA's P reem ption  Clause
Traditionally, slates arc responsible for regulating health carc 
delivery, and  litigation against health  carc providers is re­
solved u n d e r s ta te  law. Medical liability lawsuits arc rarely 
heard  in federal courts .  ERISA alters  the traditional a p ­
proach by preempting state law, which means that stale laws 
purporting to regulate health plans may not be enforced in 
any court.11 In this context, state laws include legislation and 
regulations, such as those mandating particular benefit cov­
erage, and  most medical liability actions targeting MCOs.

Courts  nave in terpre ted  the p reem ption  clause broadly 
to prevent enforcement of  state laws ranging from laws p ro ­
tecting the patient-physician relat ionship  to litigation chal­
lenging h o w  cost conta inm en t initiatives arc implemented. 
The courts have held that Congress intended such  broad pre­
em ption o f  state law to allow a m ultis ta tc  employer to offer 
a single, nationally consistent plan  to all its workers w ith ­
out the cost and  inconvenience of  com ply ing  w ith contra­
dictory state  regulations, legislation, o r  li tigation. National 
uniformity conforms w ith congressional in ten t to keep the 
costs of administering an employee benefit plan (EDP) low 
to encourage employers to offer health  care coverage.12

In assessing w hether a particular state law is prohibited, 
courts look sequentially to each of the 3 parts of the preem p­
tion provision. First, courts m u st decide w he ther  the state 
law "relates to” an EBP.13 In doing so, courts consider whether 
the challenged law burdens the administra tion of plan ben­
efits o r  has only a remote impact on them. Courts  generally 
hold that ERISA preempts stale laws that b ind employers or 
plan administrators to particular benefit choices or that pre­
clude the uniform administration of an  EBP 14 For example, 
a state lawsuit challenging a benefit determ ination, such as 
an MCO's denial of additional hospital coverage, “relates to” 
a health plan because that challenge would  require the court 
»o interpret the plan’s benefits, hence binding  the adminis­
trator to certain actions. But laws w ith only a remote o r  in­
cidental effect on plan administration, such  as a surcharge 
on hospital services, may not “relate to” the EBP.

A law is not preem pted  merely because it “relates to” a 
plan. Courts must also interpret 2 qualifying provisions, the 
savings clause and  the clccmcr clause. ERISA’s savings clause 
provides that laws regulating the business of insurance, even 
if they “relate  to ” a m anaged carc  p lan ,  will not be p re ­
empted. This allows stales to con tinue  to enforce state laws 
governing the business of  insurance by saving state regula­
tion of health insurance, such as solvency requirements, from 
preemption.

In turn, the dccmer clause qualifies the savings clause. The 
deem cr clause prevents states from deem ing  (or  character­
izing) an  ERISA-covered plan as the  business  o f  insurance. 
States may not characterize a self-funded plan as an insurer 
to c ircum vent the effect of the "relates to” clause.

As an example of how these terms interact, consider a state 
law m andating  certain health  insurance  benefits. T ha t law 
“relates to” an  ERISA plan since it w ou ld  involve the s t ruc ­

ture of plan benefits. Even though  the legislation w ould  be 
saved from preem ption  insofar as it regulates EBPs lha p u r ­
chase traditional insurance  policies, it would  still be p re ­
em pted  if, for example, a state a t tem pted  to apply  the s ta t­
ute to a self-funded EBP. U nder  the dccm er clause, a self- 
funded EBP c an n o t  be an insurer.

ERISA's L im ited R em edies
Although m u ch  sta te  litigation is p reem pted,  ERISA p ro ­
vides some relief for injuries to health plan participants through 
its civil enforcem ent scheme. A plan participant or  benefi­
ciary may bring a civil action against an  adm inistra tor  w ho 
fails to comply w ith  a request for information about the plan, 
to recover claimed benefits, to enforce rights under  the terms 
of the plan, o r  to clarify rights to future benefits.15 A plan par­
ticipant may also br ing  su i t  against a plan fiduciary w ho 
breaches any fiduciary duties and  may seek to enjoin  prac­
tices that violate ERISA or the terms of the plan.

Even if victorious, a plan participant can usually only re­
cover the am oun t of  the benefits that should  have been pro ­
vided, as well as certain incidentals such as attorneys’ fees. This 
is a decidedly more limited remedy than what is usually avail­
able under state law, through which the patient might be able 
to recover damages for any economic losses, noneconom ic 
damages for pain and  suffering, and  possibly punitive dam ­
ages (especially in cases alleging bad faith insurance denial).16

Take, for exam ple ,  a challenge to an im properly  denied 
benefit filed in  sta te  court.  If the M C O  successfully invokes 
p reem ption ,  the plaintiff will be forced to sue  instead u n ­
der  ERISA’s limited  civil en fo rcem ent scheme. Effectively, 
this insulates the M C O  from exposure  to m o ne ta ry  d a m ­
ages, except for w ha t it w ou ld  have paid (the a m o u n t  of the 
den ied  benefit) in the  first place.

Fiduciary Duties
ERISA imposes a fiduciary du ty  on those w ho  make discre­
tionary' decisions on  behalf of the EBI\ A fiduciary m ust dis­
charge his/her discretionary functions “solely in the interest 
or the participants and  beneficiaries ’ of the p lan .17 In many, 
bu t  not all cases,18 courts  have held that MCOs arc subject 
to this fiduciary' du ty  when m aking  certain decisions, such 
as reviewing the appropria teness of a physician's treatment 
recom m endations.1'7 O n the o ther  hand, MCOs and  employ­
ers arc not considered fiduciaries lor establishing or  chang­
ing the terms of  the plan. Thus ,  the fiduciary du ty  extends 
only to decisions made once the plan is in place.10 21 Employ­
ers m ust provide whatever health  benefits they prom ise but 
need not offer plans at all and  can change what they offer af­
ter giving plan beneficiaries p roper  notice.

In exercising the fiduciary duty, an  obvious problem  is 
tha t the clinical needs of one  patient may conflict with the 
MCO's econom ic  interests, lucre, ;itigly, d isappo in ted  plan 
partic ipants have sued  lor breach of fiduciary duly ,  often 
challenging the denial of physician-prescribed benefits, es­
pecially w hen there  is a potential conflict of in terest.21
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To determine whether an MCO breached its fiduciary duly 
w hen  deny ing  plan benefits (ie, that the denial is not solely 
in the in terest o f  the partic ipant),  courts  use different lev­
els of scru tiny  based on the am o u n t  of discretion granted 
to the M CO u nd er  the EBP. Generally, courts  are very def­
erential, upholding the plan adm inistra tor  as long as the de­
cision was no t arbitrary and  capricious.23,24 In most cases, 
courts  have equated compliance w ith the terms of the EBP 
as, by definition, acting “in the  interests" of the plan par­
ticipant. In this sense, the court  limits its review to ensur­
ing that the MCO reasonably com ported w ith  the terms of 
the EBP.25 As a result, MCOs retain pow er  vis-a-vis physi­
cians by controll ing  the in terpre ta t ion  of  EBP terms ( in­
cluding medical necessity). But in a case from which the plan 
profits directly from the denial, the potential conflict o f  in ­
terest m u st  be considered a factor in deciding w hether  there 
was an abuse  of the fiduciary's discretion.26

RECENT CASE TREN D S  
MCO M alp ractice Liability
F or  m any  years, c ou r ts  have m o n ito re d  qua l i ty  of  care  
through medical liability lawsuits. Originally, physicians were 
the targets of  such  suits, then hospitals were added, and  now 
M COs have been held liable u n d e r s ta te  tort law.

W hen  a patient receives carc under  a health plan not gov­
erned by ERISA (as when  a person buys h is /her  ow n health 
insurance),  MCOs have been held directly liable for their 
ow n actions, such  as the failure to m ain tain  safe and  a d ­
equate facilities, select and retain competent physicians, over­
see all patient carc w ithin the institution, and  ensure  qual­
ity care .27 M anaged care o rgan iza t ions  can also be held 
vicariously (indirectly) liable for malpractice com m itted  by 
physicians w ho  are independen t contractors.  T he  primary 
factors affecting w he ther  a court will impose vicarious li­
ability include the am oun t  of influence the M C O  has over 
the clinical decision, patients’ perceptions of the relation­
sh ip  between the physician and  the MCO, and  the m anner  
in  w hich  the health  plan is marketed. Managed carc orga­
nizations operating in contexts o th er  than EIUSA may also 
be subject to s tate  consum er protection or  bad faith insur­
ance laws for im proper processing of claims tha t results in 
delayed or denied care.16 In non-ERISA cases, courts  arc es­
sentially following the pa tte rn  of establishing liability that 
was applied to hospitals beginning in the 1960s.20

Managed care organizations covered by ERISA operate u n ­
der different rules. ERISA preem pts  m any state  law claims 
alleging tha t  the MCO’s denial o r  delay in carc caused an 
adverse medical outcome. Those types of lawsuits may be 
b rough t in federal court as actions u n d e r  ERISA’s civil en­
forcement schem e, but the limited rem edies available ef­
fectively insulate MCOs from liability and , therefore, ac­
countability  for these medical outcom es. Liability may be 
borne  instead entirely by physicians. The  practical effect is 
that M COs often control resource  a llocation, but phy s i­
c ians (and  patients) bear the costs when  resource alloca­

tion decisions produce adverse outcomes. In these cases, the 
pa tient’s only rem edy is to sue  the physician, regardless of 
h o w  m u ch  influence over the clinical decision the physi­
c ian actually exercised.

Courts have not been consis tent in deciding w h e th e r  all 
or merely som e state law claims against MCOs will be pre ­
em pted.  Until recently, led by early Suprem e C ourt d o c ­
trine, lower federal courts have interpreted the phrase  “re­
lates to" very broadly, p reem pting  most slate law tort suits 
ch a l leng ing  h ea l th  p lan  in n o v a t io n s  a n d  m edica l  dec i­
sions. For example, courts  generally have held tha t chal­
lenges to delayed or  denied care relate to an EBP a n d  arc 
p reem pted ,29 inc lud ing  litigation alleging that the  s t ru c ­
tu re  of  the EBP was resp o n s ib le  for p o o r  m ed ica l  o u t ­
comes. But in New York S la te  Conference o f  B lue C ross and 
B lue Sh ie ld  P lans  v T rave le rs Insurance  Co,30 the Suprem e 
C our t  perm itted  New York Stale to impose a tax on  all in­
sure rs  except Blue Cross and Blue Shield, reasoning tha t a 
un ifo rm  tax only tangcntially relates to ERISA plan a d m in ­
istration. This decision signaled a scaling back on the breadth 
of preemption. After this decision, courts have been less vig­
o rous  in finding ERISA preem ption.

Narrowing preemption has inspired other related changes. 
The most important change is that courts have erected a criti­
cal distinction between state tort law challenges to the tech­
nical quality of care (ic, liability claims forsubstandard  clini­
cal care) and  s tate  law challenges to the quanti ty  o f  carc 
(involving im proper plan benefit decisions). The latter m ust 
be b rough t in federal court  subject to ERISA’s l imited rem ­
edies; the former w ould  be heard  in slate court.

In practice, the quantity/quality  distinction may signal a 
nascent trend  toward holding MCOs accountable at least in 
som e circumstances, especially, if courts  strain to charac ­
terize a d ispute  as involving quality. By way of example, the 
court in  Bauman v US Healthcare , Inc31 recently held  that 
the defendant 's  policy of discharging a new born  w i th in 24 
hou rs  w ithout adequately considering the medical a p p ro ­
priateness in a given case could be challenged in state court 
as substandard  quality of carc. As their  liability expands,  
MCOs may begin to reconsider the ways in which d .ey  re­
view clinical decisions, as the United Healthcare dec is ion32 
signaled recently by shifting greater  clinical au thority  back 
to physicians. It is one thing to deny  treatment w h e n  p o ­
tential liability rests with the treating physician, bu t  it is a n ­
o ther  to  deny the claim w hen  the  organization m ight also 
be held responsible.

Consider,  for example, state litigation seeking to ho ld  an 
MCO indirectly liable for the actions of an affiliated physi­
cian. Because substandard  carc is litigation about the qu a l­
ity of  carc and not the quantity of benefits, the case will p rob ­
ably be heard in state court And because stale courts  assess 
liability based in part on the am o u n t  of influence the MCO 
exerts over clinical decision making, MCOs may seek to avoid 
liability by loosening their control below the threshold  re­
quired by state law. The result is increased physician au-
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tonomy. W hile  this result is w hat we anticipate, greater li­
ability exposure  could alternatively lead an MCO to protect 
itself by exerting s tricter oversight o f  clinical decisions. Ex­
actly how  MCOs respond will need to be studied.

Preemption is not the only area in which this trend to­
ward judicial reconsideration m ay be emerging. In recent 
years, m any  lawsuits charging M C O  m isconduct that re­
sulted in adverse outcomes from delayed or denied care have 
been cast as breaches of fiduciary du ty  und er  ERISA.33 No 
patient has yet recovered a ju d g m e n t  in such  a case3''; bu t  
to the extent such  suits  arc successful, MCOs might be less 
likely to second-guess clinical decision making. To date, the 
decisions have been inconsistent and no  truly coherent doc­
trine has yet emerged. Most courts  have explicitly refused 
to be the agents of a m ajo r overhaul o f  ERISA doctrine, p re ­
ferring to leave such  a role in  the  legislative arena .5

U tilisation M anagem ent
A central aspect of the managed carc environment is the emer­
gence of new organizational forms, including utilization m an­
agement processes, which have mixed clinical and  financial 
functions, Managed carc organizations rely heavily on utili­
zation management techniques, such as prcauthorization for 
high-cost medical interventions, to reduce costs. The more 
courts uphold utilization management decisions, the less con­
trol the treating physician has over the clinical encounter.

In stale cases for which ERISA does not apply, courts have 
held generally that physicians a n d  M COs may share liabil­
ity for bad  outcom es.35,36 By con tras t ,  ERISA preem ption  
clearly shields MCOs from liability in state courts  for uti- 
ization m anagem ent decisions, even w hen  these are a rgu­

ably medical and no t merely adm inistra tive  in nature. So 
far, federal courts have uniform ly held that utilization m an ­
a g em e n t  dec is ion s  relate  to b en e f i t  p lans  a n d  arc  p r e ­
empted, regardless of w hether  medical care recom m ended  
by the treating physician is den ied .  For instance, in Danca  
v Priva te Health C are  Systems In c ,37 the court supported  the 
prevailing view tha t a utilization review dispute  was pre­
em pted by ERISA because it is pa r t  of the process used to 
assess a benefit d ispute .38 And in Corco ran  v United Health 
Carc Inc 39 the court concluded that Unitcd's utilization m an ­
agement program, whose denial o f  hospital care resulted in 
the death of a fetus, m ade  medical decisions in the context 
of  determ ining benefits. Accordingly, the court p reem pted 
Corcoran 's lawsuit u n d e r  ERISA. By hold ing  tha t the a d ­
ministrative aspect of the u ti l ization m anagem ent process 
trum ps the medical aspect (ie, tha t  it is m ore a quantity  than 
a quali tvdecision),  the federal courts ,  th rough  ERISA, p ro ­
vide wide latitude for health  care p lans to control costs, at 
the possible expense of both individual access to health carc 
services and  the treating physician's clinical autonom y.

State Legislative Initiatives
As part o f  the backlash against m anaged  carc, many state 
legislatures have tried to safeguard physician autonomy. This
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legislation has ranged from prohibiting gag clauses to c o m ­
prehensive reforms designed to limit the primacy of cost con ­
ta inm ent strategics. In m any instances, courts  have ru led 
that these laws are preem pted  by ERISA, a lthough the  d e ­
cisions are by no m eans  uniform . Such rulings have e ssen ­
tially negated state legislative a ttem pts  to restore physician 
au tonom y and have reinforced health plan control over clini­
cal decisions.

The  most extensive a ttem pt to regulate MCOs is the Texas 
s tatu te40 requiring an  external appeals process for health care 
denials and  allowing subscribers to sue the MCO for poo;- 
quality of health  care. A federal district court  recently u p ­
held  the right to sue, based on the quali ty/quantity  d is t inc ­
tion, yet overturned the external grievance process as p re ­
em pted  by ERISA.41 A lthough the case is on  appeal, that the 
cou r t  p reem pted  the  external review process as a law "re­
lating to” an EBP is an indication of the ERISA-created hurdles 
facing state laws that try to bolster clinical autonom y.

Jus t  as troublesome, the cu rren t uncertain ly  in ERISA liti­
gation makes it difficult, if no t  impossible, to predict w hich  
state laws will be p reem pted .  As an example, courts  have 
split on  w hether  any  willing provider laws arc preem pted  
by ERISA.43,43 Any willing provider laws would require MCOs 
to contract w ith any p rovider willing to m eet the MCO's es­
tablished criteria and arc intended to preserve patient choice 
o f  physician,

Com pensation  A rrangem ents
A nother  im portan t  cost con ta inm en t  m echanism  used by 
MCOs is to provide financial incentives to plan physicians 
to restrain costs. Fo r  instance, salary w ithho ld s  and  b o ­
nuses arc used  as com pensation  incentives for limiting re­
ferrals to specialists and  other high-cost procedures. No court 
has yet ru led that these financial incentives violate public 
policy, though  som e non-ERISA cases have perm itted  chal­
lenges to be tried before a ju ry .44

ERISA docs not regulate how  MCOs create incentive s t ruc­
tures to motivate contracting physicians’ compliance with cost 
conta inm en t measures. More importantly , ERISA p reem p­
tion may prevent s tates from trying to regulate such  c o m ­
pensation and incentive arrangements through tort law or leg­
islation. A typical case is Lancaster v Kaiser Foundation Health 
P lan  o f M id-Atlantic States Inc,33 in which the court held that 
the  plaintiff's state law claim alleging negligence in estab­
lishing and operating an  incentive program that encouraged 
physicians not to prescribe certain expensive tests and not 
to refer to specialists, was preem pted by ERISA. The plain 
tiff claimed that this program  was a substantial factor in hr  
physicians' failure to diagnose her brain tum or for 5 Vi years 
until it had invaded 40% of her brain. The court character­
ized the establishment and opeialion ol this incentive scheme 
as an administrative decision affecting the provision of b e n ­
efits and therefore dismissed the claim as preempted.

Not all courts  have agreed.46 A m ore recent case perhaps 
presages a different direction based on breach of ERISA fi-
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duciary duties (w ith ,  o f  course, the corresponding limit on  
remedies und er  ERISA). In Hcrdrich  v Pcgram,47 the court 
held that a patient could  sue for breach of fiduciary' du ty  
based on an allegation that the nature  of incentive arrange­
ments between the M CO and  the physicians caused her to 
be deprived of proper  medical care and  that the MCO reaped 
economic gain from this deprivation. Even though the ller- 
d rich  cou r t  specifically no ted  that the existence of  eco ­
nom ic incentives w ould  no t automatically be tan tam ount 
to a breach of fiduciary duty, this case is a potentially sig­
nificant extension of the rationale advanced in non-ERISA 
cases. If read broadly and  followed by other courts, this case 
could  augur  an a ttack  on  the underly ing financial incen­
tives at th ' core o f  managed carc, perhaps by seeking to e n ­
jo in  their use.47 However, Hcrdrich may represent a legal 
theory that is viable only in an extrem e case in w hich  “a fi­
duciary  je t t i sons  his responsibili ty  to the physical well­
being of the beneficiaries in favor of loyally to his ow n  fi­
nancial interests ,”46 and  the Suprem e C ourt has agreed to 
review the decision.

C O M M E N T
ERISA has played an  im portan t  role in facilitating, and  per­
haps stimulating, the development of managed care. But this 
undeniable policy benefit has come at a high cost to som e 
individual plan subscribers and to physicians. From a policy 
perspective, ERISA has created a regulatory vacuum in which 
states cannot act a n d  there is no  comparable federal regu­
lator)' mechanism. F rom  a legal perspective, ERISA has es­
sentially insulated M C O s from liability by blocking state 
courts  from resolving litigation challenging managed care 
practices. F rom  a clinical perspective , ERISA has facili­
tated reductions in  physician au to n o m y  relative to health 
plan influence over clinical decisions.

Policy Consequences
This analysis suggests several consequences of im portance 
to physicians. First,  the effect o f  judicial interpretations of 
ERISA is to subordinate physician autonomy and the patienl- 
physician relationship to m anaged carc cost conta inm ent 
goals. Implicitly, ERISA reinforces the status quo of the health 
carc deliver)' market and  hence managed care’s current mar­
ket domination.

Second, perceiving themselves bound  by ERISA, courts  
do not cham pion c ither  physician au tonom y or the paticnt- 
physician relationship. Courts tha t  once protected physi­
cian autonom y, are no  longer do ing  so.4,Judgcs repeal. Ty 
suggest that complaints against managed carc should be taken 
to the legislative branches of governm ent rather than to the 
courts. Since stale legislative initiatives arc often barred by 
ERISA preem ption, Congress appears to be physicians' best 
hope for change or  relief. As of this  writing, congressional 
action to amend the preem ption provision (so that state leg­
islatures and  courts  may act w ith  fewer constraints) o r  to 
create new federal regulations similar to recent state initia­

tives appears to be unlikely. During the 1999 session, the 
House of Representatives enacted a bill that would  perm it  
patients to sue MCOs for damages in s tate  courts,  but the 
Senate bill does no t con ta in  a rig lu -to-suc  provision. Al­
though House and  Senate conferees have been meeting to 
reconcile the 2 bills, the prospects for enac tm en t arc slight, 
in par t  because the H ouse conferees arc largely opposed to 
the riglu-to-suc provision.

Regardless, physic ians sho u ld  c o n t in u e  to sup por t  a t ­
tempts to remove ERISA preem ption .  Even though treat­
ing physicians would remain accountable, MCOs should also 
be held accountab le  for b o th  financial decisions that affect 
clinical treatment and  for their implicit role in making m edi­
cal decisions. Physicians sho u ld  not be left in the u n te n ­
able position of being entirely responsible for cost conta in­
m ent provisions over w hich  they have a lm ost no  control.  
By exposing MCOs to similar liability considerations, MCOs 
will not be able to influence medical decisions w ith im p u ­
nity, w hich  may enhance  physician au tonom y.

Short o f  eliminating ERISA preem ption ,  Congress could 
also am end  ERISA by expand ing  on  the available remedies. 
C onsis ten t w ith  the goal o f  m a in ta in ing  na tional unifor­
mity, Congress could  retain preem ption bu t allow individu­
als to sue for m onetary damages in federal court for an EP ISA 
violation. Congress could also direct the US Departm ent of 
Labor (as the appropriate regulatory agency) to develop regu­
lations tha t  w o u ld  m e effectively p ro tec t  the  pa ticn t-  
physician relationship. For instance, regulation." might a d ­
dress patients’ rights to notice  of a denial of care and to an  
external grievance panel.

Physician Autonomy
An assumption animating this article is that deference to phy­
sician au tono m y is a desirable goal for be tte r  patient carc. 
To some, that proposition  m ay not be self-evident.  After all, 
public concern  with rising health  carc costs and perceived 
harm s from ovcrlrca lm cnl in the fcc-for-scrvicc era led d i­
rectly to m anaged care’s cost con ta inm en t innovations and 
concom itan t restrictions on  physician  au to n o m y  as public 
policy objectives . Indeed ,  c o n s t ra in ts  on physic ian  a u ­
tonom y predate the effects of  ERISA litigation.50

Thus, one scenario suggests that if Congress removes ERISA 
preem ption  and  helps restore physician au tono m y , m an ­
aged care's cost containm ent goals may be difficult to achieve. 
This outcome seems unlikely given the current policy envi­
ronment. A nother possible scenario is that MCOs might re­
spond to eliminating ERISA preem ption by imposing more 
aggressive utilization management controls, ironically reduc­
ing physician au tonom y below what it is u nd er  current fi­
nancial incentives. Yet there is no indication that MCOs are 
eager to accept the additional liability consequences that may 
result from greater control over clinical decisions.

No m a tte r  w h e th e r  C ongress  chan ges  ERISA p re em p ­
tion or expands ERISA's limited remedies, the tensions among 
physicians, MCOs, and  patients  will not he resolved easily
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Even if there are som e dow nsides to physician autonom y, 
patient carc ultimately depends  on  the treating physician’s 
ability to maintain patient trust while  balancing patient de­
mands for high-quality carc w ith the MCO's legitimate cost 
conta inm ent efforts In tru th , these cost conta inm ent p ro ­
grams are needed corrections to an  unsustainable fcc-for- 
service system, a n d  m any physicians have w orked  effec­
tively to mediate managed care's constraints. Yet, inevitably, 
som e patients will not be well served by this system. Either 
there will be und ue  delay in  a rranging health carc, or ben ­
efits will be denied that should  have been provided. In those 
situations, holding MCOs legally accountable  provides in­
centives for better health  care plan administration. ERISA 
preemption simply goes too far in removing the liability threat 
for im proper undcrlreatm ent,
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CS FO R  SENATE BILL NO. 40( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY

O ffered:
R eferred:

Sponsor(s): SENATE RULES COM M ITTEE BY REQUEST OF TH E GOVERNOR

A BILL 

FO R  AN A CT EN TITLED  

"A n Act relating to the education of children with disabilities and of gifted children; 

relating to the Governor's Council on Disabilities and Special Education; and providing 

for an effective date."

BE IT  EN A C TED  BY T H E  L E G ISL A T U R E  OF T H E  STATE OF ALASKA:

* Section 1. AS 14.16.050(a) is amended to read:
(a) The following provisions apply with respect to the operation and 

management of a state boarding school as if it were a school district:
(1) requirements relating to school district operations:

(A) AS 14.03.030 - 14.03.050 (defining the school term, day in 
session, and school holidays);

(B) AS 14.03.083 - 14.03.140 (miscellaneous provisions 
applicable to school district operations);

(C) regulations adopted by the board under authority of 
AS 14.07.020(a) that are applicable to school districts and their schools, unless
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the board specifically exempts state boarding schools from compliance with a 
regulation;

(D) AS 14.12.150 (authorizing school districts to establish and 
participate in the services of a regional resource center);

(E) AS 14.14.050 (imposing the requirement of an annual
audit);

(F) AS 14.14.110 (authorizing cooperation with other school
districts);

(G) AS 14.14.140(b) (establishing a prohibition on 
employment of a relative of the chief school administrator);

(H) AS 14.18 (prohibiting discrimination based on sex in 
public education);

(2) requirements relating to the public school funding program and the 
receipt and expenditure of that lunding:

(A) AS 14.17.500 (relating to student count estimates);
(B) AS 14.17.505 (relating to school operating fund balances);
(C) AS 14.17.500 - 14.17.910 (setting out the procedure for 

payment of public school funding and imposing general requirements and 
limits on money paid);

(3) requirements relating to teacher employment and retirement:
(A) AS 14.14.105 and 14.14.107 (relating to sick leave);
(B) AS 14.20.095 - 14.20.215 (relating to the employment and 

tenure of teachers);
(C) AS 14.20.220 (relating to the salaries of teachers

employed);
(D) AS 14.20.280 - 14.20.350 (relating to sabbatical leave 

provisions for teachers);
(E) AS 23.40.070 - 23.40.260 (authorizing collective

bargaining by certificated employees), except with regard to teachers who are
administrators and except that the board may delegate some or all of its 
responsibilities under those statutes;

WORK DRAFT WORK DRAFT 22-GS1010U

CSSB 40( ) -2-
New Texc Underlined (DELETED TEXT BRACKETED]



I
2
3

4
5
6
7
8
9

10
11
12
13

14

15
16
17
18
19
20
21
22
23

24
25
26
27
28
29
30

31

WORK DRAFT WORK DRAFT 22-GS1010\J

(F) AS 14.25 (provisions regarding the teachers' retirement
system);

(4) requirements relating to students and educational programs:
(A) AS 14.30.180 - 14.30.350 (relating to educational services 

for [EXCEPTIONAL] children with disabilities);
(B) AS 14.30.360 - 14.30.370 (establishing health education 

program standards);
(C) AS 14.30.400 - 14.30.410 (relating to bilingual and 

bicultural education).
* Sec. 2. AS 14.30.180 is amended to read:

Sec. 14.30.180. Purpose. It is the purpose of AS 14.30.180 - 14.30.350 to
(1) provide an appropriate public education for each child with a 

disability' [EXCEPTIONAL CHILDREN] in the state who ]s [ARE] at 'east three 
years of age but less than 22 years of age;

(2) allow procedures and actions necessary to comply with the 
requirements of federal lav/, including 20 U.S.C. 1400 - 1487 [20 U.S.C. 1400 •• 1485] 
(Individuals with Disabilities Education Act).

* Sec. 3. AS 14.30.186(a) is repealed and reenacted to read:
(a) Special education and related services shall be provided by

(1) a borough or city school district for a child with a disability residing 
within the district;

(2) the board of a regional educational attendance area operating a school 
in the area for a cliild with a disability residing in the area served by the school;

(3) the borough, city school district, or regional educational attendance 
area in which a treatment facility or a correctional or youth dctenticn facility is located 
for a child with a disability placed at the facility;

(4) a state boarding school established under AS 14.16 for a chiN with a 
disability enrolled at a state boarding school; or

(5) a school district that provides a statewide correspondence study 
program for a child with a disability who is enrolled in the program.

* See. 4. AS 14.30.186(e) is amended to read:
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(e) If (he parent of a child with a disability [EXCEPTIONAL CHILDREN 
BEING EDUCATED AS PROVIDED UNDER AS 14.30.010(b) MAY RECEIVE 
SPECIAL EDUCATION AND RELATED SERVICES AS PROVIDED UNDER 
AS 14.30.180 - 14.30.350. THE EXCEPTIONAL CHILD OF A PARENT WHO] 
elects to educate the child as allowed under AS 14.30.0 lOfb). the child may not be 
compelled to receive the special education and related sendees provided under 
AS 14.30.180- 14.30.350.

* Sec. 5. AS 14.30.186 is amended by adding a new subsection to read:
(f) The department shall, by regulation, establish standards for the allocation of 

fiv.T.e'al responsibilities and the coordination of the provision of special education and 
related services among the educational agencies listed in (a) of this section when more 
than one educational agency is responsible for providing those sendees.

* Sec. 6. AS 14.30.191(a) is amended to read:
(a) A school district shall obtain the written informed consent of the child's 

parent before an initial evaluation or placement of a chiid with a disability in a 
program of special education and related services.

* Sec. 7. AS 14.30.191(b) is amended to read:
(b) After initial placement in a program of special education and related 

services and not less than once every three years for as long as the child is assigned to 
the program, a [AN EXCEPTIONAL] child with a disability shall receive an 
educational evaluation [FOR THE IDENTIFICATION AND CLASSIFICATION OF 
EXCEPTIONAL CHILDREN],

* Sec. 8. AS 14.30.191(c) is amended to read:
(c) Before a school district initiates or refuses a change in the [A CHILD'S] 

placement or educational program of a child with a disability. the district shall 
notify the child's parent.

* Sec. 9. AS 14.30.191(d) is amended to read:
(d) Upon completion of an [THE] evaluation or reevnluation under this 

section [AND BEFORE PLACEMENT], the school district shall provide to the parent 
of each [EXCEPTIONAL] child evaluated under this section an opportunity' to 
participate in the determination of the
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(1) child's eligibility for special education  and related services:
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[FOR CONSULTATION ABOUT THE EVALUATION. A CONSULTATION 
MUST BE AVAILABLE AFTER EACH REEVALUATION OF THE CONDITION] 
and

(2) educational placement of the [EXCEPTIONAL] child if the child 
is determined to be eligible for special education and related services.

* Sec. 10. AS 14.30.191 is amended by adding new subsections to read:
(h) A school district shall provide written notice of its decision under this 

section to the parent of the child. The notice must include a description of the 
procedural safeguards available to the parent and child under federal law.

(i) In this section, "hearing" means a due process hearing under AS 14.30.193.
* Sec. 11. AS 14.30.193 is repealed and reenacted to read:

Sec. 14.30.193. Due process hearing, (a) A school district or a parent of a 
child with a disability may request a due process hearing on any issue related to 
identification, evaluation, or educational placement of the child, or the provision of a 
free, appropriate, public education to the child. A request is made by providing written 
notice to the other party to the hearing. A parent shall make a request for a due process 
hearing under this section not later than 12 months after the date that the school district 
provides the parent with written notice of the decision with which the parent disagrees. 
A school district shall make its request for a due process hearing in accordance with the 
time limit established by the department by regulation.

(b) If a due process hearing is requested by either a school district or a parent, the 
school district shall contact the department to request appointment of a hearing officer. 
The department shall select a hearing officer through a random selection process, from a 
list maintained by the department under (g) of this section. Within five working days 
after receipt of the request, the department shall provide to the school district and the 
parent a notice of appointment, including the name and a statement of qualifications, of 
the hearing officer that the department determines is available to conduct the hearing.

(c) The school district and the parent each have the right to reject, without stating 
a reason, one hearing officer appointed under this section. The rejecting party shall 
notify the department of that rejection in waiting within five days after receipt of the
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department's notice of appointment. If a hearing officer is rejected under this subsection, 
the department shall, within five working days after receipt of the written rejection, 
provide a notice of appointment, including the name and a statement of qualifications, of 
another hearing officer that the department determines is available lo conduct the 
hearing. Each appointment is subject to a right of rejection under this subsection by a 
party who has not previously rejected an appointment.

(d) After a hearing officer is appointed and the time for rejection under (c) of 
this section has expired, the hearing officer shall immediately inform the parent and 
the school district of the aw liability of the mediation process provided under 
AS 14.30.194 and encourage use of that process to attempt to resolve the disagreement 
between the parent and the school district. If the mediation process does not result in 
settlement of all of the issues, the hearing officer shall conduct a hearing in 
conformance with the requirements of federal law, including 34 C.F.R. 300.507 - 509. 
After the hearing is completed, the hearing officer shall issue a written decision that

(1) upholds the school district's decision; or
(2) overturns the school district's decision with specific instructions for 

modification of the identification, evaluation, educational placement, or provision of the 
education program by the district.

(e) A hearing officer's decision under this section is final and binding on the 
school district and parent unless appealed under (f) of this section. Notwithstanding a 
decision by the hearing officer, a child may not be evaluated, placed, transferred, or 
compelled to receive special education or related sendees from the school district until 
the period for filing an appeal under (1) of this section has expired or, if an appeal is 
filed, until the appellate review process has been completed.

(f) A hearing officer's decision under this section is a final administrative 
order, subject to appeal to the superior court for review in the manner provided under 
AS 44.62.560.

(g) The uepartment shall maintain a list of qualified hearing officers and shall 
provide for qualification of hearing officers through a training program that is open to 
all individuals who meet the criteria set by the department by regulation. The list of 
qualified hearing officers shall be maintained as a public record.
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(h) For purposes of this section, a student with a disability aged 18-21 has the 
same rights and obligations under this section as a parent of a child with a disability.

* Sec. 12. AS 14.30 is amended by adding a new section to read:
Sec. 14.30.194. Mediation, (a) The department shall, by regulation, 

establish and implement a voluntary mediation process in conformance with the 
requirements of federal law. including 34 C.F.R. 300.506. The department shall 
encourage the use of mediation for settlement of disputes under AS 14.30.180 - 
14.30.350.

(b) The department shall
(1) maintain a list of individuals who are qualified mediators 

knowledgeable in the federal and state statutes and regulations relating to the 
provision of special education and related services; and

(2) provide for qualification of mediators through a training program 
that is open to all individuals who meet the criteria set by the department by 
regulation.

* Sec. 13. AS 14.30.231 is amended to read:
Sec. 14.30.231. Advisor}' panel [COMMITTEE]. The Governor's Council 

on Disabilities and Special Education established under AS 47.80 shall serve as the 
state [AN] advisor)' panel [COMMITTEE], the function of which is to provide 
information and guidance for the development of appropriate programs of special 
education and related services for [EXCEPTIONAL] children with disabilities.

* Sec. 14. AS 14.30.250 is amended to read:
Sec. 14.30.250. 1 eacher qualifications. A person may not be employed as a 

teacher of [EXCEPTIONAL] children with disabilities unless that person possesses a 
valid teacher certificate and, in addition, the [SUCH] training that [AS] the 
department requires [MAY REQUIRE] by regulation.

* Sec. 15. AS 14.30.270 is amended to read:
Sec. 14.30.270. Substitutes. AS 14.30.250 does not prohibit the employment 

of a person, otherwise qualified to serve as a substitute teacher, to serve as a substitute 
teacher of [EXCEPTIONAL] children with disabilities.

* Sec. 16. AS 14.30.272 is amended to read:
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Sec. 14.30.272. P rocedural safeguards, (a) A school district shall inform 
the parent of a [AN EXCEPTIONAL] child with a disability of the right

m  to review the child's educational record!
(2) [,] to review evaluation tests and procedures!
(3) [,] to refuse to permit evaluation or a change in the child's 

educational placement!
(4) [,] to be informed oi the results of evaluation!
(5 ) [,] to obtain an independent evaluation by choosing a person from a 

list provided by the school district or by choosing a person by agreement between the 
parent and school district!

{6} [,] to request a due process [AN IMPARTIAL] hearing!
(7) [,] to appeal a hearing officer's decision; and

(8) [, AND] to give consent or deny access to others to the child's 
educational record.

(b) The department shall establish, by regulation, impartial procedures for a 
school district to follow for due process hearings [UNDER AS 14.30.193] to comply 
with requirements necessary to participate in federal grant-in-aid programs, including 
20 U.S.C. 1400 - 1487 [20 U.S.C. 1400 - 1485] (Individuals with Disabilities 
Education Act).

* Sec. 17. AS 14.30.274 is amended to read:
Sec. 14.30.274. Identification of [EXCEPTIONAL] children w ith  

disabilities. Each school district shall establish and implement written procedures to 
ensure that all [EXCEPTIONAL] children with disabilities under the age of 22 for 

whom the agency is responsible under AS 14.30.186 to provide special education 

and related sendees [WHO RESIDE IN THE DISTRICT] are identified and located 
for the purpose of establishing their need for special education and related services.

* Sec. 18. AS 14.30.276 is amended to read:
Sec. 14.30.276. Least restrictive environment. Each school district shall 

ensure thatj to the maximum extent appropriate, [EXCEPTIONAL] children with 

disabilities, including children in public or private institutions or other care facilities, 
are educated with children who arc not c’ ildren with disabilities [EXCEPTIONAL]
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and that special classes, separate schooling, or other removal of [EXCEPTIONAL] 
children with disabilities from the regular educational environment occurs only when 
the nature or severity of the child's disability7 [EXCEPTIONALITY] is such that 
education in regular classes with the use of supplementary aids and services cannot be 
achieved satisfactorily.

* Sec. 19. AS 14.30.278 is repealed and reenacted to read:
Sec. 14.30.278. Individualized education program. A school district shall 

'’evelop an individualized education program for special education and related 
services for each eligible child with a disability. The plan must be completed not later 
than 30 days after the determination of the child's eligibility. Each individualized 
education program shall be developed and periodical’’/  reviewed and revised as 
necessary in conformance with federal requirements, including 34 C.F.R. 300.340 - 
350.

* Sec. 20. AS 14.30.285(a) is amended to read:
(a) The department shall institute a statewide program for the education of 

[EXCEPTIONAL] children m ith disabilities [,] to ensure that whenever possible 
children are educated in the state at locations in or near their resident school district.

* Sec. 21. AS 14.30.285(b) is amended to read:
(b) An identified [EXCEPTIONAL] child with a disability may be sent to an 

educational program or residential school outside the child's community or school 
district if the child resides in a community or school district where an appropriate 
educational program cannot reasonably be made available and if the school district 
[DEPARTMENT] determines that provision of special education and related services 
in another educational program or residential school is appropriate. If the school 
district approves [AND THE DEPARTMENT APPROVE] the enrollment of a [THE 
EXCEPTIONAL] child with a disability in another educational program or 
residential school outside the child's community or school district and the child is 
enrolled, the child's education expenses shall be paid as follows:

(1) except as otherwise provided by (2) of this subsection, the sending 
district shall pay all costs associated with the transfer;

(2) the department may provide financial assistance to the school
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district for a child's education provided for in (1) of this subsection under regulations 
adopted by the department.

* Sec. 22. AS 14.30.285(e) is amended to read:
(e) The educational assessment of a [AN EXCEPTIONAL] child with a 

disability that indicates that the educational program that is locally available is 
inappropriate for the needs of the child must conform to the standards set out in 
AS 14.30.191.

* Sec. 23. AS 14.30.285(f) is amended to read;
(f) A school district shall obtain informed [THE] consent of the child's parent 

before a child may be transferred to a school outside the district in which the child 
resides.

* Sec. 24. AS 14.30.285(g) is amended to read:
(g) The withholding of informed consent by a parent [OR 

DEPARTMENTAL APPROVAL] for the transfer of a [AN EXCEPTIONAL] child 
with a disability’ under this section does not relieve a school district of the obligation 
to provide special education and related services to the [AN EXCEPTIONAL] child 
[UNDER AS 14.30.186].

* Sec. 25. AS 14.30.325(a) is amended to read:
(a) The department shall [MAY] by regulation provide for the appointment of 

surrogate parents to represent a child with a disability [EXCEPTIONAL 
CHILDREN] in matters relating to the provision of an appropriate public education.

* Sec. 26. AS 14.30.335 is amended to read:
Sec. 14.30.335. Eligibility' for federal funds. Notwithstanding any other 

provision of AS 14.30.180 - 14.30.350, the department may do all things necessary to 
qualify for federal funds that arc available to the state for the education of 
[EXCEPTIONAL] children with disabilities.

* Sec. 27. AS 14.30.340 is amended to read:
Sec. 14.30.340. Provision of special education in a private school, home, or 

hospital setting, (a) If a parent of a [AN EXCEPTIONAL] child with a disability 
enrolls the child in a private school, including a religious school, at the parent's 
expense or teaches the child at home, the school district in which the child resides [IS
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LOCATED] shall make special education and related services available in 
conformance with federal requirements, including 34 C.F.R. 300.450 - 462. A 
parent teaching the parent's child at home may refuse special education and 
related services for the child [AN INDIVIDUALIZED EDUCATION PROGRAM 
UNDER AS 14.30.278],

(b) If a physician certifies in writing, and if the child's individualized 
education program under AS 14.30.278 provides [TEAM THEN DETERMINES] 
that a child's bodily, mental, or emotional condition does not permit attendance at a 
school and the child's parents do not elect to teach the child at home as permitted 
under AS 14.30.010(b). the school district in which the child is located shall enroll the 
child in public school and provide the child with special education and related sendees 
in conformance with the child's [AN] individualized education program [UNDER 
AS 14.30.278] at the child's home or at a medical treatment facility.

* Sec. 28. AS 14.30.347 is amended to read:
Sec. 14.30.347. Transportation of [EXCEPTIONAL] children with 

disabilities. When transportation is required to be provided as a related service, a 
child with a disability [SERVICES, AN EXCEPTIONAL CHILD] shall be 
transported [CARRIED] with children who are not children with disabilities 
[OTHER CHILDREN] if the district provides transportation to [OTHER] children in 
the district̂  except when the nature of the physical or mental disability is such that it is 
in the best interest of the [EXCEPTIONAL] child with a disability, as provided in 
the child's individualized education program [DETERMINED BY THE SCHOOL 
DISTRICT], that the child be transported separately. State reimbursement for 
transportation of [EXCEPTIONAL] children with disabilities shall be as provided for 
transportation of all other pupils except that eligibility for reimbursement is not 
subject to restriction based on the minimum distance between the school and the 
residence of the exceptional child with a disability.

* Sec. 29. AS 14.30.350(2) is repealed and reenacted to read:
(2) "child with a disability" means a child with one or more of the

following:
(A) mental retardation:

W O R K  D R A F T  W O R K  D R A F T  2 2 - G S l O I O ' J
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(B) learning disabilities;
(C) emotional disturbance:
(D) deafness;
(E) deaf-blindness;
(F) hearing impairment;
(G) orthopedic impairment:
(H) other health impairment;
(I) speech or language impairment;
(J) visual impairment;
(K) multiple disabilities;
(L) early childhood development delay;
(M) autism;
(N) traumatic brain injury;

* Sec. 30. AS 14.30.350(8) is repealed and reenacted to read:
(8) "parent" means a

(A) child's natural or adoptive parent;
(B) child's guardian, but not the state if the child is in the legal

custody of the state;
(C) person who is acting in the place of a child's natural or 

adoptive parent, such as a grandparent or stepparent with whom the child lives,
or a person who is legally responsible for the child's welfare; and

(D) child's surrogate parent who has been appointed under
AS 14.30.325;

* Sec. 31. AS 14.30.350(9) is repealed and reenacted to read:
(9) "related services" means services described in 34 C.F.R. 300.24;

* Sec. 32. AS 14.30.350(10) is repealed and reenacted to read:
(10) "school district" means a borough school district, a city school 

district, a regional educational attendance area, a state boarding school, and the state 
centralized correspondence study program;

* Sec. 33. AS 14.30.350(11) is repealed and reenacted to read:
(11) "special education" means ar* educational program described in 34
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C.F.R. 300.26;
* Sec. 34. AS 14.30.350 is amended by adding new paragraphs to read:

(12) "due process hearing" means a hearing conducted under
AS 14.30.193;

(13) "informed consent" means that
(A) a child's parent has been fully informed, in the parent’s 

native language or other mode of communication, of all information relevant to 
the activity for which consent is sought;

(B) the parent understands and agrees in writing to the carrying 
out of the activity for which the parent's consent is sought;

(C) the consent describes that activity and lists any records that 
will be released and to whom; and

(D) the parent understands that the granting of consent is 
voluntary on the part of the parent and may be revoked at any time.

* Sec. 35. AS 14.30 is amended by adding a new section to read:
Article 3A. Education for Gifted Children.

Sec. 14.30.352. Programs for gifted children. Even' school district shall 
establish educational services for gifted children that provide for student identification, 
student eligibility, student learning plans, and parental and student participation, 
including an appropriate review process, consistent with regulations adopted by the 
department.

* Sec. 36. AS 14.30.640 is amended to read:
Sec. 14.30.640. Eligibility for sendee. The services of the agency shall be 

available to school districts that serve children whose special education needs occur 
infrequently, who require specialized services not normally available in the school 
district, and who cannot be easily served by local school district personnel because of 
the low number of students in the district in need of the particular service. The agency 
may provide services to a child with a disability [EXCEPTIONAL CHILDREN], as 
that term is defined in AS 14.30.350.

* Sec. 37. AS 29.60.599(7) is amended to read:
(7) "school district" means a borough school district, a citv school
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MEANING GIVEN IN AS 14.30.350];
* Sec. 38. AS 44.21.410(a) is amended to read:

(a) The office of public advocacy shall
(1) perform the duties of the public guardian under AS 13.26.360 -

13.26.410;
(2) provide visitors and experts in guardianship proceedings under

AS 13.26.131;
(3) provide guardian ad litem services to children in child protection 

actions under AS 47.17.030(e) and to wards and respondents in guardianship 
proceedings who will suffer financial hardship or become dependent upon a 
government agency or a private person or agency if the services are not provided at 
state expense under AS 13.26.112;

(4) provide legal representation in cases involving judicial bypass 
procedures for minors seeking abortions under AS 18.16.030, in guardianship 
proceedings to respondents who are financially unable to employ attorneys under 
AS 13.26.106(b), to indigent parties in cases involving child custody in which the 
opposing party is represented by counsel provided by a public agency, to indigent 
parents or guardians of a minor respondent in a commitment proceeding concerning 
the minor under AS 47.30.775;

(5) provide legal representation and guardian ad litem services under 
AS 25.24.310; in cases arising under AS 47.15 (Uniform Interstate Compact on 
Juveniles); in cases involving petitions to adopt a minor under AS 25.23.125(b) or 
petitions for the termination of parental rights on grounds set out in 
AS 25.23.180(c)(3); in cases involving petitions to remove the disabilities of a minor 
under AS 09.55.590; in children’s proceedings under AS 47.10.050(a) or under 
AS 47.12.090; in cases involving appointments under AS 18.66.100(a) in petitions for 
protective orders on behalf of a minor; and in cases involving indigent persons who 
are entitled to representation under AS If '’5.100 and who cannot be represented by 
the public defender agency because of a c o j filict of interests;

(6) develop and coordinate a program to recruit, select, train, assign,
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New Text Underlined [DELETED TEXT BRACKETEDJ



WORK DRAFT WORK DRAFT 22-GS1010VJ

and supervise volunteer guardians ad litem from local communities to aid in delivering 
services in cases in which the office of public advocacy is appointed as guardian ad 
litem;

(7) provide guardian ad litem sendees in proceedings under
AS 12.45.046;

(8) establish a fee schedule and collect fees for sendees provided by 
the office, except as provided in AS 18.85.120 or when imposition or collection of a 
fee is not in the public interest as defined under regulations adopted by the 
commissioner of administration;

(9) provide visitors and guardians ad litem in proceedings under
AS 47.30.839;

(10) provide legal representation to an indigent parent of a child with 
a disability; in this paragraph, "child with a disability" has the meaning given in 
AS 14.30.3S0 [PARENTS UNDER AS 14.30.195(e)].

* Sec. 39. AS 47.80.090(9) is amended to read:
(9) provide information and guidance for the development of 

appropriate special educational programs and sendees for a child with a disability 
[EXCEPTIONAL CHILDREN] as defined in AS 14.30.350;

* Sec. 40. AS 47.80.900(6) is amended to read:
(6) "person with a handicap" means a person with a developmental 

disability as defined in (7) of this section or a person who is hard of hearing, deaf, 
speech impaired, visually handicapped, seriously emotionally disturbed, 
orthopedically or otherwise health impaired, or who has a specific learning disability; 
the tenm includes a child with a disability [BUT IS NOT LIMITED TO 
"EXCEPTIONAL CHILDREN") as defined in AS 14.30.350;

* Sec. 41. AS 14.30.186(b), 14.30.195, 14.30.315(b), 14.30.350(3), 14.30.350(5), 
14.30.350(6), and 14.30.350(7) are repealed.

* Sec. 42. The uncodified law of the State of Alaska is amended by adding a new section to 
read:

TRANSITION: REGULATIONS, (a) The state Board of Education and Early 
Development may immediately proceed to adopt regulations necessary to implement the
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changes made by this Act. The regulations take effect under AS 44.62 (Administrative 
Procedure Act), but not before the effective date of the statutory change.

(b) To the extent they are not inconsistent with the statutory changes made by this 
Act. regulations adopted by the state Board of Education and Early Development and in effect 
on July 1. 2001, continue in effect until amended or repealed by the board, and may be 
enforced and implemented.

* Sec. 43. The uncodified law of the Stale of Alaska is amended by adding a new section to 
read:

REVISOR'S INSTRUCTIONS. The revisor of statutes is requested to change the 
following:

(1) the heading of Articles of AS 14.30 from "Education For Exceptional 
Children" to "Education for Children With Disabilities";

(2) the catchline of AS 14.30.285 from "Transfers of exceptional children" to 
"Transfers of children with disabilities."

* Sec. 44. Section 42(a) of this Act takes effect immediately under AS 01.10.070(c).
* Sec. 45. Except as provided in sec. 44 of this Act. this Act takes effect July 1, 2001.
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SENATE FINANCE

STATE OF ALASKA Fiscal Note Number: 2 COMMITEE

2001 LEGISLATIVE SESSION Bill Version:

(S) Publish Date:
CSSB 48 (CRA) 

3/9/0

Revision Date/T im e (Note if correction): 03/07/2001 11:36a.m . Dept. A ffected: DCED

Title: Mun ic ipa lities :lncorpora tion /P roperty Valuation BRU: Comm. Asst & Econ. Dev
Component: Community and Business

Sponsor: Sena to r W ilken Deve lopment

Requester: Senate CRA Component Number: 2486

E x p e n d itu r e s /R e v e n u e s (T h o u s a n d s o f D o lla rs )

Note: Amounts do not include infla tion unless otherw ise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007

Personal Services
Travel 16.0
Contractual 114.0 100.0 100.0 100.0 100.0 100.0

Supplies
Equipment
Land & Structures
Grants & Claims 0.0 300,0 500.0 600.0 600.0 600.0

M iscellaneous
TOTAL OPERATING 130.0 400.0 600.0 700.0 700.0 700.0

CAP ITAL EXPENDITURES | | !

CHANGE IN REVENUES ( ) |

FUND SOURCE (Thousands o f Dollars
1002 Federal Receipts
1003 GF Match
1004 GF 130.0 400.0 600.0 700.0 700.0 700.0

1005 GF/Program Receipts
1037 GF/Menta l Health
O ther (Specify Type)

TO TAL 130.0 400.0 600.0 700.0 700.0 700.0

E stim a te o f any cu rre n t y e a r (FY2001) co s t: 0.0

C heck th is  box (X) if fu n d in g  fo r th is  b ill is in c lu d e d in the G ove rn o r 's FY 2002 b ud g e t p ro p o s a l:

POSITIONS
Full-time
Part-time
Temporary

ANALYS IS : (Attach a soparato paqo if necessary)
Assumptions.
1. SB 48 will be onacted in 2001.
2. Beginning in FY 2002, one petition for borough incorporation or annexation will initiated annually under the provisions of SB 48. 
Each petition initiated under SB 48 would not have otherwise been initiated under current law. (Of course, if no petition is initiated, 
there will be no expense).
3. Each borough incorporation or annexation petition that is initiated under SB 48 will be approved by the Local Boundary 
Commission and the Legislature. The first such incorporation or annexation will occur in FY 2003. (Of course, if the Local 
Boundary Commission or Legislature disapprove the petition, there witl be no cost for an organizational grant.)
4. For each petition, a financial consultant with expertise in local government finance and properly values will bo utilized to prepare 
an independent analysis or the financial feasibility of the proposed borough.
(continued on separate page)

P ropared by: Pat Poland. D irector Phone 907-269-4580
Division Community and Busines s Development Date/T im e 03/07/2001 11:36a.m

Approved by: Comm issioner Deborah B. Sedw ick Da.o 3/7/2001
Agoncy Department o f Community & Econom ic Development__________

For distribution information, call Iho Governor's leq is la tivo Olfico
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Estimated costs.

Contractual Services. S100.0 will be needed annually beginning in FY 2002. These funds are necessary to 
prepare and process a petition for incorporation or annexation. The funds will be used primarily to develop 
credible and thorough expenditure and revenue projections relating to each proposed borough incorporation 
or annexation. Detailed information will be needed regarding local revenue alternatives (e.g., property 
taxes, general sales taxes, bed taxes, alcohol taxes, tobacco taxes, fish taxes, and severance taxes) as well 
as State and Federal revenue sources. Additionally, it is important to the long-term interests of the Stale to 
obtain a thorough and credible estimate cf the full and true value of each area proposed for incorporation or 
annexation.

Organization grants. Each borough incorporation and annexation will result in an entitlement to an 
organization grant under AS 29.05.190. Each grant entitlement is paid over three years (S300.0 the first 
year, S200.0 the second year, arid S100.0 the third year).

Fiscal Note: SB 48 (#2) -- Additional Notes

Year FY 02 FY 03 FY 04 FYC5 FY 06 FY 07
Contractual Services S100.0 S100.0 S100.0 S100.0 S100.0 S100.0
Grants SO.O S300.0 S500.0 S600.0 S600.0 S600.0
Total S100.P S400.0 S600.0 S700.0 S700.0 S700.0

Additional Fiscal impacts as per CSSB 48 (CRA)

DCED estimates its fiscal impact of dividing the single unorganized borough into multiple unorganized 
boroughs in accordance with Section 6 of CSSB 48 (CRA) to be S30.0. In particular, DCED estimates the 
following fiscal impacts for Fiscal Year 2002.

Action Cost
Printing, publication, and mailing of initial informational materials to principal local 
service providers throughout the unorganized borough (114 cities, 19 REAAs, 4 
CRSAs, 11 Native regional non-profit associations, approximately 65 
unincorporated recipients of state revenue sharing, and approximately 150 
federally recognized tribal entities) S8.0
Travel by DCED staff to ten regional centers to conduct public informational 
meetings S8.0
Publication and mailing of public notice of ten DCED informational meciings S1.0
Publication and distribution of report to the LBC S1.0
Publication and mailing of public notice of ten LBC hearings S1.0
Travel by LBC to ten regional centers to conduct public hearings (assumes that 
LBC will split into two groups to conduct hearings, with 2 or 3 commission 
members and 1 staff attending each hearing). S8.0
Long distance telephone charges for teleconference connections S2.0
Publication and distribution of LBC decisions. S1.0

Assumptions for Additional CSSB 48 (CRA) Fiscal Impacts

The foundation for the division of the single unorganized borough into multijle unorganized boroughs already 
exists in the form of the model borough bounda.ies established by the LBC between 1989 -  1992. The 
model borough boundaries project involved LBC hearings in 88 communitie' (in person or by 
teleconference). Thus, public informational meetings and hearings to divide the unorganized borough into 
unorganized boroughs as required by CSSB 48 would be limited to those relatively few unorganized areas 
where circumstances warrant further consideration of the suitability of model ooundaries as boundaries of 
unorganized boroughs. DCED estimates that ten such areas exist, (continued on following page)

(Rov Witt 01 OMB)
For distribution information, call Ihe Governor's Loqlslaliva Office
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Fiscal Note: SB 48 (#2) -- Additional Notes (continued)

The fiscal impacts identified above do not include staff time since DCED's duties under existing law include 
serving as staff to the LBC. Moreover, DCED’s duties include assisting local governments. DCED assumes 
that many communities will seek assistance from DCED on topics relating to CSSB 48. DCED is likely to 
include travel expenses and other expenses in that regard beyond the levels stated in the fiscal note. 
However, here again, such activities are consistent with the current duties and functions of DCED. Expenses 
incurred in such activities will be funded through DCED’s normal operating funding.

For distribution inlor,•nation, call the Governor's Leqislalivo Otfico 
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IN  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T W E N T Y - S E C O N D  L E G I S L A T U R E  - F I R S T  S E S S IO N

BY

O ffered :
Referred :

Sponsor(s ): S E N A T O R S  W IL K E N , Donley , C ow dcry , G reen , Phillips

A  B I L L  

F O R  A N  A C T  E N T I T L E D  

" A n  A c t  r e la t in g  to  t h e  d e t e r m in a t io n  o f  fu ll  a n d  t r u e  v a l u e  o f  t a x a b l e  m u n i c i p a l  

p r o p e r t y  fo r  p u r p o s e s  ° f  c a l c u la t i n g  f u n d i n g  fo r  e d u c a t io n  a n d  c e r t a in  o t h e r  p r o g r a m s ,  

to  in c o r p o r a t i o n  o f  th ir d  c la s s  b o r o u g h s ,  to in c o r p o r a t i o n  o f  c e r ta in  b o r o u g h s  in  th e  

u n o r g a n i z e d  b o r o u g h  a n d  a n n e x a t io n  o f  p o r t io n s  o f  t h e  u n o r g a n i z e d  b o r o u g h  to  

b o r o u g h s  a n d  u n i f i e d  m u n ic ip a l i t i e s ,  a n d  to  th e  f o r m a t io n  o f  s e p a r a t e  u n o r g a n i z e d  

b o r o u g h s ;  a n d  p r o v i d i n g  fo r  a n  e f f e c t iv e  d a te ."

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t io n  1. T h e  u n c o d i t l e d  l a w  o f  the  S ta te  o f  A la s k a  is a m e n d e d  b y  a d d in g  a  n e w  se c t io n  

to read:

L E G I S L A T I V E  P U R P O S E ,  (a) It is the p u rp o se  o f  the  leg is la tu re  to  c a r ry  o u t  the 

d ire c t iv e  c o n ta in e d  in art. X , sec . 3, C o n s t i tu t io n  o f  the S ta te  o f  A la s k a ,  w h ic h  p ro v id e s ,  in 

part , "T he  e n t i re  S la te  sh a ll  be d iv id e d  into  b o ro u g h s ,  o rg a n iz e d  o r  u n o rg a n iz e d ."

(b) T h e  u n o rg a n iz e d  b o ro u g h  is d iv id e d  into  severa l  u n o rg a n iz e d  b o ro u g h s  to e n a b le

- l -
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the  s ta te  to  p ro v id e  c ri t ica l  se rv ic e s  on  a  m o re  c a re fu l ly  c o n t ro l le d  r e g io n a l  b as is ,  to  fac ilita te  

th e  g a th e r in g  o f  in fo rm a t io n  tha t  re f lec ts  r e g io n a l  d if fe re n c e s ,  a n d  to s e p a ra te ly  t rack  slate  

e x p e n d i tu r e s  a n d  r e v e n u e s  in e a c h  o f  the u n o r g a n iz e d  b o ro u g h s .

(c)  P e rm i t t in g  the  in c o rp o ra t io n  o f  th i rd  c lass  b o ro u g h s  s e rv e s  the  p u rp o se  o f  

e n c o u r a g in g  f o rm a t io n  o f  o rg a n iz e d  b o ro u g h s  b y  in c re a s in g  o p t io n s  fo r  th e  ty p e s  o f  b o ro u g h  

g o v e r n m e n t  a v a i la b le  to  a d d re s s  u n iq u e  loca l  n eed s .

* Sec. 2. A S  1 4 .1 7 .5 10(a) is a m e n d e d  to  read :

(a)  T o  d e te rm in e  the  a m o u n t  o f  re q u ire d  local c o n t r ib u t io n  u n d e r  

A S  1 4 .1 7 .4 1 0 (b ) (2 )  a n d  to a id  the  d e p a r tm e n t  a n d  the  le g is la tu re  in  p lann ing , the 

D e p a r tm e n t  o f  C o m m u n i ty  a n d  E c o n o m ic  D e v e lo p m e n t ,  in c o n s u l t a t io n  w i th  the 

a s s e s s o r  fo r  e a c h  d is tr ic t  in  a  c ity  o r  b o ro u g h ,  sha ll  d e te rm in e  the  ' a n d  true  value  o f  

th e  ta x a b le  rea l a n d  p e r s o n a l  p ro p e r ty  in e a c h  d is t r ic t  in  a  c i ty  o r  b o ro u g h .  I f  there  is 

no  local  a s s e s s o r  o r  c u r r e n t  local  a s s e s s m e n t  fo r  a  c i ty  o r  b o ro u g h  sc h o o l  d istrict , then  

the  D e p a r tm e n t  o f  C o m m u n i ty  a n d  E c o n o m ic  D e v e lo p m e n t  sh a ll  m a k e  the 

d e te r m in a t io n  o f  full a n d  tru e  v a lu e  f ro m  in fo rm a t io n  a v a i la b le .  In  m a k in g  the 

d e te rm in a t io n ,  the  D e p a r tm e n t  o f  C o m m u n i ty  a n d  E c o n o m ic  D e v e lo p m e n t  shall be 

g u id e d  b y  A S  2 9 .4 5 .1 1 0 .  However, the full and true value of taxable real and 

personal property  in anv area detached shall be excluded f r ,  ~ the determination 

of the full and true value of the municipali ty from which the property was 

detached for the two years immediately preceding the effective date of the 

detachment.  A lso ,  in making the determination for a municipality that is a 

school district or  for a city that  is within a borouuii school district, the assessed 

value of property  taxable under A S  43.56 shall be excluded if a municipal tax is 

not levied under  A S  29.45.080 in that  school district. T h e  d e te rm in a t io n  o f  full and  

true  v a lu e  shall  be  m a d e  b y  O c to b e r  1 a n d  sen t  b y  c e r t i f ie d  m a i l ,  re tu rn  receip t 

r e q u e s te d ,  on  o r  b e fo re  tha t  da te  to  the  p re s id e n t  o f  the  s c h o o l  bo ard  in each  city or 

b o r o u g h  sc h o o l  d is tr ic t .  D u p l ic a te  c o p ie s  sha ll  be s e n t  to  the c o m m iss io n e r .  T he  

g o v e r n in g  b o d y  o f  a  c i tv  o r  b o ro u g h  th a t  is a  sc h o o l  d is tr ic t  m a y  o b ta in  ju d ic ia l  rev iew  

o f  th e  d e te rm in a t io n .  T h e  su p e r io r  c o u r t  m a y  m o d i fy  th e  d e te rm in a t io n  o f  the 

D e p a r tm e n t  o f  C o m m u n i ty  a n d  E c o n o m ic  D e v e lo p m e n t  o n ly  u p o n  a  f ind in g  o f  abuse  

o f  c i s c re t io n  o: u p o n  a  f in d in g  tha t  the re  is no  su b s ta n t ia l  e v id e n c e  to support  the

CSSB48( ) -2-
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d e te rm in a t io n .

* Sec. 3. A S  2 9 .0 5 .0 3 1 (a )  is a m e n d e d  to read :

(a) A n  a re a  th a t  m e e ts  the  fo l lo w in g  s ta n d a rd s  m a y  in c o rp o ra te  a s  a  h o m e  ru le ,  

f irs t  c la ss ,  [O R ]  se c o n d  c la s s , o r  t h i r d  c la s s  b o ro u g h ,  o r  as  a  u n if ied  m u n ic ip a l i ty :

(1) th e  p o p u la t io n  o f  th e  a re a  is in te r re la te d  a n d  in te g ra te d  as to  its 

so c ia l ,  c u l tu ra l ,  and  e c o n o m ic  ac t iv i t ie s ,  a n d  is la rg e  a n d  s tab le  e n o u g h  to su p p o r t  

b o r o u g h  g o v e rn m e n t ;

(2) th e  b o u n d a r ie s  o f  the  p ro p o s e d  b o ro u g h  o r  u n i f i e d  m u n ic ip a l i ty  

c o n f o r m  g e n e ra l ly  to n a tu ra l  g e o g r a p h y  a n d  in c lu d e  all a re as  n e c e s s a ry  fo r  full 

d e v e lo p m e n t  o f  m u n ic ip a l  se rv ices ;

(3) the e c o n o m y  o f  the  a r e a  in c lu d e s  th e  h u m a n  a n d  f in a n c ia l  re s o u rc e s  

c a p a b le  o f  p r o v id in g  m u n ic ip a l  se rv ic e s ;  e v a lu a t io n  o f  a n  a rea 's  e c o n o m y  inc lu d e s  

la n d  u se ,  p r o p e r ty  v a lu e s ,  total e c o n o m i c  b a se ,  to ta l  p e r s o n a l  in c o m e ,  re so u rc e  and  

c o m m e r c ia l  d e v e lo p m e n t ,  an t ic ip a ted  fu n c t io n s ,  e x p e n s e s ,  a n d  in c o m e  o f  the  p ro p o se d  

b o r o u g h  o r  u n if ie d  m u n ic ip a l i ty ;

(4) lan d ,  w a te r ,  a n d  a ir  t r a n s p o r ta t io n  f a c i l i t ie s  a l lo w  the  

c o m m u n ic a t io n  a n d  e x c h a n g e  n e c e s s a ry  fo r  the  d e v e lo p m e n t  o f  in te g ra te d  b o ro u g h  

g o v e rn m e n t .

* See . 4. A S  4 4 .3 3  is a m e n d e d  b y  a d d in g  a  n e w  se c t io n  to a r t ic le  11 to read :

S ee .  44.33.830. Incorporation o r  annexation of unorganized areas, (a) In 

a d d i t io n  to o th e r  m e th o d s  for in c o rp o ra t io n  a n d  a n n e x a t io n  p ro v id e d  b y  law , an  a rea  

o f  the  u n o rg a n iz e d  b o ro u g h  m a y  b e  in c o rp o r a te d  a s  a  f irs t  c la ss ,  s e c o n d  c lass ,  or  th ird  

c la s s  b o r o u g h  o r  a n n e x e d  to an  e x is t in g  b o ro u g h  o r  u n i f i e d  m u n ic ip a l i ty  u n d e r  (b) - (f) 

o f  this se c t io n .  A S  4 4 .3 3 .8 1 4  - 4 4 .3 3 .8 2 8  a p p ly  to a c t io n s  tak en  b y  th e  c o m m iss io n  

u n d e r  th is  sec t io n .

(b )  T h e  D e p a r tm e n t  o f  C o m m u n i t y  a n d  E c o n o m ic  D e v e lo p m e n t  shall  

d e t e rm in e  w h ic h  a re a s  o f  the  u n o r g a n iz e d  b o r o u g h  re a s o n a b ly  a p p e a r  to  sa t is fy  

s ta n d a rd s  fo r  b o ro u g h  i n c o r p o a t i o n  o r  fo r  a n n e x a t io n  to  an e x i s t in g  b o ro u g h  o r  

u n if ie d  m u n ic ip a l i ty .  B y  N o v e m b e r  3 0  o f  e ac h  y e a r ,  th e  d e p a r tm e n t  sh a l l  p re sen t  to 

th e  L oca l  B o u n d a ry  C o m m is s io n  a  list o f  th o se  a re a s  th a t  r e a s o n a b ly  a p p e a r  to sa t is fy  

s ta n d a rd s  fo r  b o ro u g h  incoq^ora l ion  o r  fo r  a n n e x a t io n  to an  e x i s t in g  bo ro u g h  j *
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unified municipality, together with the department's analysis supporting its 
conclusions regarding the incorporation or annexation standards for each of the areas. 
By November 30 of each year, the commission shall select areas from the list provided 
by the department that the commission determines may warrant incorporation or 
annexation. By March 31 of the following year, the department shall prepare a 
petition for borough incorporation or for annexation of each of the areas selected by 
the commission. The department shall conduct at least one public meeting in each 
area for the purpose of gathering information needed to prepare the petition. The 
department shall provide public notice when the petition has been prepared, make 
copies of the petition available, and provide any interested person with the opportunity 
to submit written comments on the petition. After considering the comments, the 
department may amend the petition. The department shall file the original petition or, 
if amended, the amended petition with the commission.

(c) Upon receipt of a petition filed under (b) of this section, the Local 
Boundary Commission shall hold at least one public hearing in or near the area 
proposed for incorporation or annexation. In addition, the commission shall hold at 
least one public hearing in each community with at least 400 residents and in each 
home rule or first class city located in the area. Following the hearings, the 
commission may amend the petition and may impose conditions on the incorporation 
or annexation. If the commission determines that the incorporation or annexation 
meets applicable standards under the state constitution as well as those established by 
law and commission regulation and is in the best interests of the state, it may accept 
the petition. Otherwise, it shall reject the petition. An incorporation or annexation 
approved by the commission shall be submitted to the legislature under AS 44.33.S28 
and takes effect as provided in that section. However, the commission may submit not 
more than two petitions to the legislature under this subsection each year.

(d) Regulations of the Local Boundary Commission filed under authority of 
other provisions of law that apply to incorporation and annexation petitions and that 
deal with the form and content of petitions, public notice of the filing of petitions, 
service of petitions, opportunity to file responsive briefs, amendment of petitions, 
notice and conduct of hearings, conduct of decisional sessions, and reconsideration
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a p p ly  to the p re p a ra t io n  a n d  c o n s id e ra t io n  o f  p e t i t io n s  u n d e r  this s e c t io n  to the e x te n t  

th e y  m a y  be  a p p l ie d  w i th o u t  c o n f l ic t in g  w i th  th is  sec t io n . T h e  L oca l  B o u n d a ry  

C o m m is s i o n  m a y  a d o p t  re g u la t io n s  p ro v id in g  ad d i t io n a l  s ta n d a rd s  a n d  p r o c e d u re s  for 

in c o rp o r a t io n s  o r  b o u n d a r y  c h a n g e s  u n d e r  th is  se c t io n  a n d  to  c a r ry  o u t  the  p u r p o s e s  o f  

th is  se c t io n .

(e) W h e n  a p ro p o sa l  for in c o rp o ra t io n  o f  a n  a re a  u n d e r  th is  s e c t io n  b e c o m e s  

e f f e c t iv e ,  the L o c a l  B o u n d a ry  C o m m is s io n  sha ll  im m e d ia te ly  n o t i fy  the  d i r e c to r  o f  

e le c t io n s .  W i th in  30  d a y s  a f te r  n o t i f ic a t ion ,  the  d i r e c to r  o f  e le c t io n s  sh a ll  o rd e r  an  

e le c t io n  in the  a re a  fo r  initia l b o ro u g h  o ff ic ia ls .  T h e  e le c t io n  sh a ll  be  h e ld  u n d e r  

A S  2 9 .0 5 .1 2 0  n o t  less th a n  30  n o r  m o r e  th a n  90  d a y s  a f te r  the  d a te  o f  the  e le c t io n  

o rd e r .  T h e  e le c t io n  o rd e r  m u s t  sp e c i fy  the  d a te s  d u r in g  w h ic h  n o m in a t io n  p e t i t io n s  for 

e le c t io n  o f  in it ia l  o f f ic ia ls  m a y  be  filed. N o tw i th s t a n d in g  A S  2 9 .4 5 .6 7 0  and  

2 9 .4 5 .6 8 0 ,  a  b o ro u g h  in c o rp o ra te d  u n d e r  this se c t io n  m a y  lev y  sa le s  a n d  use ta x e s  in 

th e  m a im e r  a n d  at the  ra te s  in c lu d e d  in the  in c o rp o ra t io n  p e t i t io n  a p p ro v e d  b y  the  

c o m m i s s io n  w i th o u t  ra t i f ica t io n  by  the  vo te rs .  A S  2 9 .0 5 .1 3 0  - 2 9 .0 5 .1 5 0 ,  2 9 .0 5 .1 9 0  - 

2 9 .0 5 .2 1 0 ,  a n d  A S  2 9 .6 5 .0 3 0  a p p ly  to  b o ro u g h s  in c o rp o ra te d  u n d e r  th is  sec t ion .

(I)  W h e n  a  p ro p o sa l  u n d e r  th is  se c t io n  fo r  a n n e x a t io n  o f  a n  a re a  in  the  

u n o r g a n iz e d  b o ro u g h  b e c o m e s  e ffe c t iv e ,  the  b o ro u g h  o r  u n if ied  m u n ic ip a l i ty  to w h ic h  

th e  a r e a  is a n n e x e d  sh a ll  rec e iv e  an  a d d i t io n a l  g e n e ra l  g ra n t  lan d  e n t i t l e m e n t  eq u a l  to 

10 p e r c e n t  o f  th e  m a x im u m  total a c re a g e  o f  v ac an t ,  u n a p p ro p r ia te d ,  u n re s e rv e d  land  

w i th in  th e  b o u n d a r ie s  o f  the  a re a  a n n e x e d  o n  the d a le  o f  the a n n e x a t io n .  A d d i t io n a l  

g e n e ra l  g ra n t  la n d  e n t i t le m e n ts  u n d e r  th is  su b se c t io n  a re  su b je c t  to A S  2 9 .6 5 .0 3 0  - 

2 9 .6 5 .1 4 0  to the  ex ten t  th a t  th o se  p ro v is io n s  c a n  be  m a d e  a p p l ic ab le .  T h e  b o ro u g h  or 

u n if ie d  m u n ic ip a l i ty  to  w h ic h  the a re a  is a n n e x e d  is a lso  e n t i t led  to an  o rg a n iz a t io n  

g ra n t  u n d e r  A S  2 9 .0 5 .1 9 0 ,  and , fo r  p u rp o s e s  o f  a p p ly in g  tha t  sec t io n , the  e ffec t iv e  

d a te  o f  th e  a n n e x a t io n  sh a ll  be  trea ted  as th o u g h  it w e r e  th e  d a te  o f  in c o rp o ra t io n .

* S e c .  5 . A S  2 9 .0 5 .0 3 1 (b )  is  rep e a led .

* S ec .  6 . T h e  u n c o d i f ie d  law  o f  the  S ta te  o f  A la s k a  is a m e n d e d  b y  a d d in g  a  n e w  se c t io n  to 

read:

F O R M A T I O N  O F  U N O R G A N I Z E D  B O R O U G H S .  T h e  D e p a r tm e n t  o f  C o m m u n i ty  

and  E c o n o m ic  D e v e lo p m e n t  sh a l l ,  by  N o v e m b e r  30. 2 0 0 1 ,  su b m it  a  p ro p o sa l  to the Local

-5-
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B o u n d a ry  C o m m is s io n  to d iv id e  the e n t i re  a re a  o f  the  u n o r g a n iz e d  b o r o u g h  into  se p a ra te  

u n o rg a n iz e d  b o ro u g h s ,  tak in g  into a c c o u n t  p o p u la t io n ,  g e o g ra p h y ,  e c o n o m y ,  and  

t ra n sp o r ta t io n  in e a c h  o f  the  p ro p o s e d  u n o rg a n iz e d  b o ro u g h s .  T h e  L o c a l  B o u n d a ry  

C o m m is s io n  sh a l l  su b m it  e ach  p ro p o se d  u n o rg a n iz e d  b o ro u g h  it a p p ro v e s  to  the  leg is la tu re  

d u r in g  the  f irs t 10 d a y s  o f  the  S e c o n d  S e s s io n  o f  the  T w e n ty -S e c o n d  A l a s k a  L e g is la tu re  fo r  

c o n s id e ra t io n  u n d e r  art. X , sec. 12, C o n s t i tu t io n  o f  the  S ta te  o f  A la sk a .

* Sec . 7. T h e  u n c o d i f ie d  l a w  o f  the  S ta te  o f  A la s k a  is a m e n d e d  by  a d d in g  a  n e w  s e c t io n  to 

read:

C O N F O R M I N G  S T A T U T O R Y  C H A N G E S .  I f  s e p a ra te  u n o r g a n iz e d  b o r o u g h s  are  

fo rm e d  u n d e r  se c .  6 o f  th is  A c t,  a f te r  fo rm a tio n  o f  the  u n o rg a n iz e d  b o ro u g h s ,  the  r e v i s o r  o f  

s ta tu tes  sh a ll  c o r re c t  the s ta tu te s  th a t  refe r  to  th e  s ing le  u n o rg a n iz e d  b o ro u g h  s o  th a t  th e y  refe r 

to  the  u n o r g a n iz e d  b o ro u g h s .

* See . 8. T h is  A c t  tak es  e ffe c t  im m e d ia te ly  u n d e r  A S  0 1 .1 0 .0 7 0(c ) .
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S E N A T E  F I N A N C E  
C O M M I T T E E  

A m e n d m e n t  N u m b e r :  I
Bill N u m b e r :  S f e  
S p o n s o r / ^ f f r n r t n  D a t e : 3 / a . a  
L o g g e d  In B y :  ____

Amendment

O ffe re d  in S e n a te  F in a n c e  B y  S e n a to r  IToffm an

To: C S S B  4 S (C R A ) ,  D raft  v e rs io n  “S ”

P ag e  4 ,  L in e  21:

D e le te  “ in c o rp o ra t io n  o r ”

Pag e  5 l ines  3 -10 :

D e le te  all m a ter ia l  a n d  insert:

“ (e) W h e n  a  pe t i t io n  fo r  in c o rp o ra t io n  o f  an a re a  is a p p ro v e d  b y  the  L o ca l  
B o u n d a ry  C o m m is s io n  u n d e r  (c) o f  th is  sec tion , the  c o m m is s io n  sha ll  im m e d ia te ly  no ti fy  
the d i re c to r  o f  e le c t io n s .  W ith in  30  d a y s  a fte r  the no t i f ic a t ion ,  the  d ire c to r  o f  e le c t io n s  
shall  o rd e r  an  e le c t io n  in the a re a  to d e te rm in e  w h e th e r  v o te rs  d es ire  in c o rp o ra t io n  a n d ,  if 
so , to e le c t  the  initia l b o ro u g h  o ff ic ia ls .  T h e  e le c t io n  sha ll  b e  held  u n d e r  A S  2 9 .0 5 .1 2 0  
no t  less  than  30  n o r  m o re  than  9 0  d a y s  a f te r  the da le  o f  the e le c t io n  order .  T h e  e le c t io n  
o rd e r  m u s t  sp e c i fy  the d a te s  d u r in g  w h ich  n o m in a t io n  p e t i t ion s  fo r  e le c t io n  o f  initial 
o ff ic ia ls  m a y  be  filed. If a m a jo r i ty  o f  the v o te rs  v o t in g  on  the q u e s t io n  a p p ro v e  
in c o rp o ra t io n ,  the  a re a  is in c o rp o ra ted  on  the  first M o n d a y  fo l lo w in g  c e r t i f ic a t io n  o f  the  
e lec t io n . A S 2 9 .0 5 .1 3 0  - 2 9 .0 5 .1 5 0 ,  2 9 .0 5 .1 9 0  -  2 9 .0 5 .2 1 0 ,  and  A S 2 9 .6 5 .0 3 0  a p p ly  to  a 
b o ro u g h  in c o rp o ra te d  u n d e r  se c t io n .”



S E N A T O R  
D is tric ts  29  &
W est F a itb a i ks

G a r y  w i l k e n

S e n a te  S ta in lm n -C o n w u u c c s  
M e m b e r: F in an ce  
M e m b e r: H ea lth , E d u c a tio n , &

S o c ia l S e rv ic e s  (H E S S ) 
M e m b e r: L e g is la tiv e  B u d g e t &  A ud it 
M e m b e r: S ta te  A ffa irs

v v
^  &r>

S P O N S O R  S T A T E M E N T

S e n a t e  B i l l  4 8  
E q u i t y  i n  E d u c a t i o n  F u n d i n g  A c t

S la te  C a p ito l B u ililin y  
Ju n e a u , A la s k a  99X01 - 1182 

T el: (90 7 )-1 5 1 -5 5 0 1  ( in  F b k s a rc a )
T el: (9 0 7 )  4 6 5 -3 7 0 9  (o u ts id e  l-bk s) 

F a x :(9 0 7 )4 6 5 -1 7 1 -1  
W eb site : w w w .g a iy w ilk c n .c o m  

E -M a il: S cn ,H or_ (iary _ W ilk cn (ij lep is  s ta te .ak  us

liiKIim.
1X51 Fox Ave.

F a irb an k s , A lask a  9971) (
T el: (9 0 7 )4 5 1 -5 5 0 1  

F a x :(9 0 7 1 4 5 I-0 4 3 X

Senate Bill 48 s im p ly  asks the question , "C an  yo u  help?" Is there  a w a y  for residents 
liv ing in u n o rg a n iz e d  Alaska to he lp  contribute  financially to their local school system?

Residents in  o rgan ized  A laska are  requ ired  b y  state law  to con tr ibu te  a four-mill 
eq u iva len t of all taxable p ro p e r ty  w ith in  the school distric t to their local school system, 
a total of $144 m illion last year. A t the sam e time, citizens res id ing  in the uno rg an ized  
b o ro u g h  a re  n o t  requ ired  to he lp  financially as they live w ith in  a co m m u n ity  that does 
not h a v e  the au th o ri ty  to levy or  collect taxes.

Senate Bill 48 acknow ledges  that, w hile  all com m unities  of A laska are  p e rh a p s  no t 
financially able to su s ta in  a b o ro u g h  governm ent,  so m e areas  of the state m a y  very  well 
have dev e lo p ed  the capacity  to o p era te  bo roughs. This legislation a llow s an  a rm 's  
length , m ethodical a n d  professional analysis of the read iness  of certain  a reas  of the state 
to e ither incorpora te  as a b o ro u g h  o r  be annexed  to an  ex isting bo rough .

First, the D e p a r tm e n t  of C o m m u n ity  an d  Economic D ev e lo p m en t will an n u a lly  p rov ide  
to the Local B oun dary  C om m iss io n  (LBC) a list of areas in the u n o rg an ized  bo rough  
that reasonab ly  ap p e a r  to satisfy cu rren t s ta n d a rd s  for b o ro u g h  incorpora tion  or 
annexation . The LBC will consider  a n d  then  select from this list a reas th a t  m ay  w arran t  
incorpora tion  or annexation . The d e p a r tm e n t  will conduct a t  least one public  hearing 
in each area  u n d e r  considera tion . If the applicable  b o ro u g h  s ta n d a rd s  a re  m et and  the 
incorpora tion  or annexation  is in  the best in teres t of the state, the LBC m a y  ap p ro v e  the 
petition of o rgan ization . If not, the Local B oundary  C om m iss io n  m u s t  reject the 
petition. Each a p p ro v e d  pe tit ion  is su bm itted  to the Legislature for considera tion .

It is im p o rtan t  to no te  that Senate  Bill 48 m erely  creates a new  w ay  for bo rough  
in corpora tion  or  annexation . All cu rren t  law s that facilitate g o v e rn m en t form ation 
today  rem a in  in place. Senate  Bill 48 a d d s  ano th er  tool to the Local B oundary  
C om m iss io n 's  professional toolbox to an sw er the question  "C an  you  he lp?"

I respectfully  request  y o u r  considera tion  a n d  su p p o r t  for Senate Bill 48,
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A Sectional Analysis 
Committee Substitute for Senate Bill 48 (CRA)

S e n a t e  Bill 4 8  c r e a t e s  a  n e w  w a y  f o r  b o r o u g h  i n c o r p o r a t i o n  o r  a n n e x a t i o n  in  
a r e a s  o f  t h e  u n o r g a n i z e d  b o r o u g h  w h i c h  h a v e  t h e  h u m a n  a n d  f i n a n c i a l  r e s o u r c e s  
n e c e s s a r y  to  s u p p o r t  o r g a n i z e d  g o v e r n m e n t .  T h i s  5 - s t e p  p r o c e s s ,  o u t l i n e d  in  
S e c t i o n  4 , p a g e s  3  -  5 , is  a s  f o l l o w e d :

1. T h e  D e p a r t m e n t  o f  C o m m u n i t y  a n d  E c o n o m i c  D e v e l o p m e n t  ( D C E D ) ,  b y
N o v e m b e r  3 0  o f  e a c h  j e a r ,  p r o v i d e s  to  t h e  L o c a l  B o u n d a r y  C o m m i s s i o n
(L B C ) a  l i s t  o f  a r e a s  i n  t h e  u n o r g a n i z e d  b o r o u g h  t h a t  a p p e a r  to  s a t i s f y  c u r r e n t  
s t a n d a r d s  f o r  b o r o u g h  i n c o r p o r a t i o n  o r  a n n e x a t i o n .  T h e  L B C  m u s t  s e l e c t  
a r e a s  f r o m  t h i s  l i s t  t h a t  m a y  w a r r a n t  i n c o r p o r a t i o n  o r  a n n e x a t i o n .

2 . B y  M a r c h  31 o f  t h e  f o l l o w i n g  y e a r ,  D C E D  m u s t  p r e p a r e  a  p e t i t i o n  fo r
b o r o u g h  i n c o r p o r a t i o n  o r  a n n e x a t i o n  f o r  t h e  a r e a s  s e l e c t e d  b y  t h e  L o c a l  
B o u n d a r y  C o m m i s s i o n .  T h e  d e p a r t m e n t  w i l l  c o n d u c t  a t  l e a s t  o n e  p u b l i c  
m e e t i n g  i n  e a c h  a r e a  u n d e r  c o n s i d e r a t i o n .  A f t e r  c o n s i d e r i n g  w r i t t e n  a n d  o r a l  
c o m m e n t s  o n  t h e  p r o p o s a l ,  D C E D  m a y  a m e n d  t h e  p e t i t i o n .  T h e  o r i g i n a l ,  o r  if 
a m e n d e d ,  t h e  a m e n d e d  p e t i t i o n  is  f i l e d  w i t h  t h e  L o c a l  B o u n d a r y  
C o m m i s s i o n .

3. A f t e r  h o l d i n g  a t  l e a s t  o n e  h e a r i n g  i n  e a c h  e f f e c t e d  a r e a ,  t h e  L B C  m a y  a m e n d  
t h e  p e t i t i o n  a n d  i m p o s e  c o n d i t i o n s  o n  t h e  p r o p o s e d  i n c o r p o r a t i o n  o r  
a n n e x a t i o n .  If  t h e  C o m m i s s i o n  d e t e r m i n e s  t h a t  t h e  a p p l i c a b l e  b o r o u g h  
s t a n d a r d s  a r e  m e t ,  a n d  t h e  i n c o r p o r a t i o n  o r  a n n e x a t i o n  is  i n  t h e  b e s t  i n t e r e s t  
o f  t h e  s t a l e ,  t h e  L B C  m a y  a c c e p t  t h e  p e t i t i o n .  If  n o t ,  t h e  C o m m i s s i o n  m u s t  
r e j e c t  t h e  p e t i t i o n .

4 .  E a c h  i n c o r p o r a t i o n  o r  a n n e x a t i o n  a p p r o v e d  b y  t h e  C o m m i s s i o n  m u s t  b e  
s u b m i t t e d  to  t h e  L e g i s l a t u r e  d u r i n g  t h e  f i r s t  t e n  d a y s  o f  a  r e g u l a r  l e g i s l a t i v e  
s e s s i o n  a s  p r o v i d e d  u n d e r  A S  4 4 .3 3 .8 2 8 .  T h e  L e g i s l a t u r e  h a s  4 5  d a y s  to  
r e v i e w  t h e  p r o p o s a l .  T h e  i n c o r p o r a t i o n  o r  a n n e x a t i o n  is  t a c i t l y  a p p r o v e d  b y
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t h e  L e g i s l a t u r e  u n l e s s  a  c o n c u r r e n t  r e s o l u t i o n  r e j e c t i n g  t h e  p r o p o s a l  is  
a d o p t e d  w i t h i n  t h e  4 5 - d a y  r e v i e w  p e r i o d .

5. If  a  p r o p o s a l  f o r  i n c o r p o r a t i o n  r e c e i v e s  t a c i t  a p p r o v a l  f r o m  t h e  L e g i s l a t u r e ,  
t h e  L B C  m u s t  n o t i f y  t h e  D i r e c t o r  o f  E l e c t io n s .  W i t h i n  3 0  d a y s ,  t h e  d i r e c t o r  
m u s t  o r d e r  a n  e l e c t i o n  f o r  b o r o u g h  o f f i c ia l s  a n d  a n  e l e c t i o n  m u s t  b e  h e l d  n o t  
le s s  t h a n  3 0  o r  m o r e  t h a n  9 0  d a y s  f r o m  t h e  d a t e  o f  t h e  e l e c t i o n  o r d e r .

A l l  e x i s t i n g  g e n e r a l  l a w s  g o v e r n i n g  b o r o u g h  i n c o r p o r a t i o n  a p p l y  to  t h e s e  n e w l y  
f o r m e d  b o r o u g h s .  T h e s e  l a w s  r e l a t e  to  (1) i n t e g r a t i o n  o f  s p e c i a l  d i s t r i c t s  a n d  
s e r v i c e s  a r e a s  -  A S  2 9 .0 5 .13 0 ;  (2) t r a n s i t i o n  -  A S  2 9 .0 5 .1 4 0 ;  (3) c h a l l e n g e  o f  
l e g a l i t y  -  A S  2 9 .0 5 .1 5 0 ;  (4) o r g a n i z a t i o n  g r a n t s  -  A S  2 9 .0 5 .1 9 0 ;  (5) o r g a n i z a t i o n  
g r a n t  f u n d  - A S  2 9 .0 5 .2 0 0  (6) t r a n s i t i o n a l  a s s i s t a n c e  to  b o r o u g h s  -  A S  2 9 .0 5 .2 1 0 ;  
a n d  (7) l a n d  g r a n t s  -  A S  2 9 .6 5 .0 3 0 .

O t h e r  P r o v i s i o n s  in  C o m m i t t e e  S u b s t i t u t e  f o r  S e n a t e  Bill 4 8 ( C R A )

A  p r o v i s i o n  in  S e c t i o n  2, p a g e  2 , a d d r e s s e s  a  c u r r e n t  i n e q u i t y  i n v o l v i n g  a r e a s  
t h a t  m a y  d e t a c h  f r o m  o r g a n i z e d  g o v e r n m e n t .  T h e  r e q u i r e d  lo c a l  c o n t r i b u t i o n  o f  
a  c i t y  o r  b o r o u g h  s c h o o l  d i s t r i c t  to  h e l p  p a y  f o r  lo c a l  s c h o o l s  is  t h e  e q u i v a l e n t  o f  
a  f o u r - m i l l  t a x  l e v y  o n  t h e  fu l l  a n d  t r u e  p r o p e r t y  v a l u e  i n  t h e  d i s t r i c t  a s  o f  
J a n u a r y  1 o f  t h e  s e c o n d  p r e c e d i n g  f is ca l  y e a r .  U n d e r  c u r r e n t  l a w ,  if  a n  a r e a  is 
d e t a c h e d ,  t h e  f o u r - m i l l  e q u i v a l e n t  w i l l ,  f o r  t w o  y e a r s  f o l l o w i n g  d e t a c h m e n t ,  b e  
b a s e d  o n  p r o p e r t y  v a l u e s  t h a t  a r e  n o  l o n g e r  p a r t  o f  t h e  d i s t r i c t .  L a n g u a g e  i n  
S e c t i o n  2  c o r r e c t s  t h i s  u n f a i r  p r o v i s i o n ;  t h e  p r o p e r t y  v a l u e  i n  t h e  d e t a c h e d  a r e a  i s  
s i m p l y  n o t  c o u n t e d  w h e n  d e t e r m i n i n g  t h e  r e q u i r e d  f o u r - m i l l  e q u i v a l e n t .

S e c t i o n  2  .so  e l i m i n a t e s  a n o t h e r  d i s i n c e n t i v e  to  b o r o u g h  f o r m a t i o n  in  c e r t a i n  
r e g i o n s  o r  A l a s k a .  I n  l e s s  d e v e l o p e d  p a r t s  o f  A l a s k a ,  p r o p e r t y  t a x e s  a r e  n o t  
n e c e s s a r i l y  t h e  m o s t  p r a c t i c a l  o r  p r e f e r r e d  m e a n s  o f  g e n e r a t i n g  m u n i c i p a l  
r e v e n u e .  T h i s  is  e v i d e n c e d  b y  t h e  f a c t  t h a t  f o u r  o f  t h e  l a s t  f iv e  o r g a n i z e d  
b o r o u g h s  f o r m e d  d o  n o t  l e v y  p r o p e r t y  t a x .

A s  m e n t i o n e d  a b o v e ,  t h e  f o u r - m i l l  lo c a l  c o n t r i b u t i o n  r e q u i r e m e n t  f o r  e d u c a t i o n  
is  b a s e d  o n  t h e  v a l u e  o f  t a x a b l e  p r o p e r t y  w i t h i n  t h e  s c h o o l  d i s t r i c t ,  i n c l u d i n g  t h e  
T r a n s - A l a s k a  O i l  P i p e l i n e  if  t h e  p i p e l i n e  t r a n s v e r s e s  t h e  m u n i c i p a l i t y .  I n  o r d e r  
f o r  a  m u n i c i p a l i t y  to  c o l l e c t  a n  e q u i v a l e n t  f o u r - m i l l  t a x  b a s e d  o n  t h e  v a l u e  o f  t h e  
p i p e l i n e ,  t h e  o n l y  r e a l i s t i c  o p t i o n  f o r  t h e  r e s i d e n t s  t o  c o n s i d e r  is  a  p r o p e r t y  ta x .  
H o w e v e r ,  t h e r e  m a y  b e  s i t u a t i o n s  w h e r e  r e s i d e n t s  w o u l d  p r e f e r  a n  a n o t h e r  
t a x i n g  a l t e r n a t i v e .  S e n a t e  Bill 4 8  a d d r e s s e s  t h i s  c o n c e r n  in  S e c t i o n  2 , p a g e  2. If  a  
m u n i c i p a l i t y  e le c t s  n o t  to  l e v y  a  p r o p e r t y  t a x  a n d  d e c i d e s  i n s t e a d  to  r a i s e  t h e  
f o u r - m i l l  e q u i v a l e n t  i n  a n o t h e r  f a s h i o n ,  t h e  a s s e s s e d  v a l u e  o f  a n y  o i l  a n d  g a s  
p r o p e r t i e s  w i t h i n  t h e  m u n i c i p a l i t y  i s  e x c l u d e d  f r o m  t h e  s c h o o l  d i s t r i c t ' s  fu l l  a n d  
t r u e  v a l u e  o f  t a x a b l e  p r o p e r t y .
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It shou ld  be no ted  th a t  w h e n  a m unic ipa l g o v e rn m e n t  levies p ro p e r ty  taxes on 
the Trans-A laska Oil P ipeline, the p roceeds from  tha t tax are  d e d u c te d  from 
revenues  that the S tate  of A laska w o u ld  o therw ise  receive u n d e r  AS 43.56.010 
(O il mid Gas Property Taxes). Thus, the State 's  financial ga in  from  in c lud ing  oil 
an d  gas p ro p e r t ie s  in the local req u ired  contribu tion  d e te rm in a tio n  is offset by an  
equal reduc tion  in S tate  taxes levied on  oil a n d  gas p roperties . H ow ever ,  if a 
n e w  m unic ipa l g o v e rn m e n t  elects no t to levy  a p ro p e r ty  tax, the revenue  
collected on  oil a n d  gas  p ro p e r t ie s  is no t im pac ted ; there  is no  red uc tion  to the 
s ta te  treasury.

Section  5, p a g e  5, repea ls  the p roh ib ition  ag a in s t  the fo rm ation  of a th ird  class 
b o ro u g h  an d  a llow s a n  area  to incorpora te  as a th ird  class b o ro u g h  if certain 
existing s ta n d a rd s  a re  m et, as ou tl in ed  in S ec tion  3, p age  3. A  th ird  class 
b o ro u g h  m u s t  p ro v id e  for an  educa tional sy s tem  w ith in  its b o un dar ies ,  b u t  the 
b o ro u g h  does n o t  h a v e  p lann ing , p la tting , o r  lan d  use pow ers .

As no ted  in  Section 6, p a g e  6, the D epar tm en t of C o m m u n ity  a n d  Economic 
D evelopm en t is d irec ted  to su b m it  a p roposal by  N o v e m b er  30, 2001 to the Local 
B oundary  C om m iss io n  to d iv id e  the en tire  area o f the u n o rg a n iz e d  b o ro u g h  into 

para le  u n o rg an ized  bo rou gh s . The area 's  p o pu la tio n , g eog raph y , econom y, 
an d  transp o rta tio n  will be co nsidered  w h en  fo rm ing  the p ro p o sed  u n org an ized  
bo roughs. The LBC will su b m it  each p ro p o sed  u n o rg an ized  b o ro u g h  it ap p ro v es  
to the Legislature d u r in g  the first 10 days of the Second Session of the Tw enty- 
Second A laska Legislature.

C om m ittee  S ubstitu te  for Senate  Bill 48 (CRA) takes effect im m edia te ly .

R a g e  3



. o

550 West Seventh Avenue, Suite 1770 ■ Anchorage, AK 99501 
Telephone: 907-269-4560 - Fax: 907-269-4539

T h e  N e e d  t o  R e f o r m  S t a t e  L a w s  

C o n c e r n i n g  B o r o u g h  I n c o r p o r a t i o n  a n d

A n n e x a t i o n

A laska S tate C o n s titu tio n a l 
in session 

1956

J a n u a r y  2 0 0 1

-•r
rn

n-
TP

-p
/-



Th e  L o c a l  B o u n d a ry  C o m m iss io n  co m p lie s  w ith  th e  Title II o f th e  A m e r ic a n s  w ith  
Disabilities A c t  o f  1990. U p o n  re qu e st, this re po rt will b e  m a d e  a v a ila b le  in la rg e  
print or o th e r  a c c e s s ib le  form ats. R e q u e s ts  for s u c h  sh o u ld  b e  d ir e c te d  to  th e  
L o c a l  B o u n d a ry  C o m m iss io n  staff a t  907-269-4560.

This re p o rt is a lso  a v a ila b le  o n  th e  L o c a l  B o u n d a r y  C o m m iss io n 's  w e b s ite  a t: 

H t tp :/ /w w w .d ce d .s ta te .a k .u s /m ra /L B C /M ra d _ lb c .h tm

P h o to s  o f  th e  C o n s titu t io n a l C o n v e n t io n  w e re  s u p p lie d  by  th e  A n c h o r a g e  M u ­
se u m  o f  History a n d  Art, S te v e  M c C u t c h e o n ,  P h o to g ra p h e r .

Http://www.dced.state.ak.us/mra/LBC/Mrad_lbc.htm
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LBC Policy Statement - Need for r.Jeform of Laws Concerning Baouah Incorporation ond Annexation

I n t r o d u c t i o n

This y e a r  m arks th e  40 th  a nn iversary  o f th e  e n a c t m e n t  o f  leg isla ­
tio n  to  institute b o r o u g h  g o v e r n m e n t  in A la sk a . R e p e a te d ly  
th r o u g h o u t  th e  p a s t  40  years , a n  array o f  p u b l ic  interest g ro u p s , 
lo c a l  g o v e rn m e n t  e xp erts , S ta te  a n d  lo c a l  o fficia ls, a n d  citizens 
h a v e  p o in te d  o u t  serious s h o r tco m in g s  in th e  m a n n e r  in w h ic h  
th e  b o ro u g h  c o n c e p t  h a s  b e e n  im p le m e n te d .

In re sp o n se  to  g ro w in g  d ifficu lties resulting from  th o s e  s h o r t c o m ­
ings, th e  L o c a l B o u n d a r y  C o m m is s io n  is p ro p o s in g  re m e d ia l legis­
la tion . Th e  p r o p o s e d  leg isla tion  w o u ld :
• e lim in a te  ce r ta in  d is in ce n tiv e s  to  th e  in co rp o r a t io n  o f  n e w  

b o ro u g h s ;
• im p le m e n t  in ce n tiv e s  for b o r o u g h  in co rp o r a t io n  a n d  a n n e x ­

a tio n ; a n d
• fa c ilita te  b o r o u g h  in co rp o r a t io n  a n d  a n n e x a t io n  o f u n o r g a ­

n ize d  a re a s  th a t  h a v e  th e  re so u rce s  t o  s u p p o r t  b o r o u g h  g o v ­
e rn m e n t.

Th e  leg isla tion  p r o p o s e d  b y  th e  C o m m is s io n  will a d d re ss  th e  
fo llo w in g  issues:

• A la s k a n s  T re a te d  U n e q u a lly . C itizens  o f  m u n ic ip a l s c h o o l 
districts in A la sk a  m u st m a k e  su b sta n tia l f in a n c ia l co n tr ib u tio n s  
in s u p p o rt  o f  s ch o o ls  w h ile  all o th ers  h a v e  n o  s u c h  responsib il­
ity.

• N o  R a tio n a l Basis for U n e q u a l T re a tm e n t. Th e re  is n o  leg iti­
m a te  p u b lic  p o licy  basis for th e  d is p a ra te  t re a tm e n t  o f  A la s ­
k ans n o te d  a b o '/e . W h ile  s o m e  u n o rg a n iz e d  re g ion s  a re  p o o r, 
o thers  h a v e  re so u rce s  th a t  a re  sup erio r to  a re a s  th a t  lo n g  a g o  
a c c e p t e d  lo c a l  responsibility  for s ch o o ls .

• L a c k  o f L o c a l A u tho rity  to  F u n d  E d u c a t io n . R e g io n a l e d u c a ­
t io n a l a t t e n d a n c e  a re a s  (R E A A s ) a re  instrum enta lities  o f  th e  
S ta te  o f  A laska . R E A A  residents d e p e n d  o n  th e  S ta te  for 
e d u c a t io n a l  serv ices . W h e n  fu n d s  a re  n e e d e d  for n e w  
s ch o o ls , m a jo r c a p i t a l  im p ro v e m e n1 s , or in c r e a s e d  o p e r a ­
t io n a l fu n d in g , R E A A  residents m ust loo k  to  th e  S ta te  o f  
A la sk a , w h ic h  h a s  e xclus ive  responsibility  for s u c h  m atters .

• U n o rg a n iz e d  R e g io n s  U n iq u e  to  A la s k a . A la sk a  is th e  on ly  
s ta te  th a t  is n o t  o rg a n iz e d  a t  th e  re g io n a l level in to  c o u n t ie s  
or their e q u iv a le n t. A la sk a  is a lso  u n iq u e  a m o n g  s ta te  g o v ­
e rn m e n ts  in th e  e x te n t to  w h ic h  it a ssu m e s  responsibility  for 
lo c a l  services.
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• U n o rg a n iz e d  B o ro u g h  Su sta in s  Ine ffic ie n t S e r v ic e  Delivery.
Essential se rv ice s  a re  d e liv e re d  in th e  u n o rg a n iz e d  b o ro u g h  in 
a  h ighly  f r a g m e n te d  m a n n e r. This p e r p e tu a te s  in e ffic ie n t a n d  
in e ffe ctiv e  g o v e r n m e n ta l o p e ra tio n s .

• S ta te  F is ca l P o lic ie s  E n c o u r a g e  A v o id a n c e  of L o c a l  R e s p o n s i­
bility. T h e  S ta te  c o n t in u e s  to  s h o u ld e r  th e  b u r d e n  for e d u c a ­
tio n  a n d  p la tt in g  serv ices  in co m m u n it ie s  th a t  d e c l in e  to  
a c c e p t  lo c a l  responsibility, e v e n  th o u g h  m a n y  s u c h  c o m m u ­
nities h a v e  a m p le  re so u rce s . A t  th e  s a m e  tim e , th e  S ta te  o f 
A la ska  h a s  d ra m a tica lly  r e d u c e d  f in a n c ia l a id  to  co m m u n it ie s  
th a t  h a v e  a s s u m e d  lo c a l  responsibility  for serv ices.

• U n o rg a n iz e d  B c r o u g h  Im p e d e s  D e v e lo p m e n t. T h e  la ck  o f 
re g io n a l g o v e r n m e n t  h a s  h in d e re d  e c o n o m i c  a n d  s o c ia l 
d e v e lo p m e n t  in u n o rg a n iz e d  a reas,

• O v e rp o w e r in g  B o ro u g h  D is in ce n tiv e s . Th e  d e te rre n ts  in S ta te  
la w  to  form  b o ro u g h s  a re  so p e rv a s iv e  a n d  so o v e rw h e lm in g  
th a t  th e y  im p e d e  s u c ce s s fu l in co rp o ra t io n  o f  n e w  b o ro u g h  
g o v e rn m e n ts .

• P ro ce d u re s  Stifle In co rp o ra t io n . Th e  p ro ce s s  for in co rp o ra t io n  
o f n e w  b o ro u g h s  a c tu a lly  thw a rts  lo c a l  initiative in ce r ta in  
ca s e s . For e x a m p le , b y  requ iring  e a c h  o f  tw o  d iffe rent 
c lasses  o f  voters  to  in itia te  in co rp o r a t io n  (th o s e  w ith in  c ity  
s c h o o l d istricts a n d  th o s e  o u ts id e  c ity  s c h o o l d istricts ) a  re la ­
tively sm all n u m b e r  o f  voters m a y  b lo c k  lo c a l  efforts to  in co r ­
p o ra te .

• Sy ste m  P ro m o te s  F la w e d  B o u n d a r ie s . Fo rm in g  b o ro u g h s  
u n d e r  th e  cu r re n t  a d  h o c  a n d  v o lu n ta ry  basis h a s  le d  to  c o m ­
prom ises w ith  re g a rd  to  id e a l m u n ic ip a l b o u n d a r ie s . In s o m e  
ca s e s , b o ro u g h s  h a v r ‘o u g h t  to  d ra w  b o u n d a r ie s  to  m a x i­
m ize  their f in a n c ia l a n a  p o lit ica l re so u rce s  to  th e  d e tr im e r f  o f  
a d ja c e n t  co m m u n it ie s .

T h e  L o c a l B o u n d a r y  C o m m is s io n  ta k e s  th e  v ie w  th a t  tim ely  a t te n ­
tio n  to  th e se  m a tte rs  is w a rra n te d . D eta ils  a b o u t  th e  p ro b le m s
a n d  th e  C o m m iss io n 's  p r o p o s e d  leg isla tive  so lutions follow.

-2-



Mobil Oil Corporation v. 
Local Boundary Com­
mission, 518 R2d 92.
101 (Alaska 1974).

Alaska Municipal 
League, AML Issue 
Paper: Municipal 
Government In Alaska, 
(printed from the Alaska 
Municipal League's 
Internet site at: http:// 
www.akmunileague.org/ 
whrtepaper.htm), page 
2.

Victor Fischer, Alaska's 
Constitutional Conven­
tion, 1975, page 119.

B a c k g r o u n d

T h e  L o c a l  B o u n d a r y  C o m m iss io n  is o n e  o f five S ta te  b o a rd s  c r e ­
a t e d  u n d e r  A la sk a 's  C o n s titu t io n . Its d u tie s  in c lu d e  rev iew ing  
p ro p o sa ls  for b o r o u g h  in co rp o ra t io n  a n d  a n n e x a t io n . A d d it io n ­
ally, t h e  C o m m is s io n  h a s  th e  responsibility  u n d e r  A S  44 .33 .812  to  
m a k e  stud ies  o f " lo ca l g o v e r n m e n t  b o u n d a r y  p rob lem s."  Th e  
C o m m is s io n  co n s id e rs  th e  la c k  o f a  s tron g  S la te  p o l ic y  p ro m o t­

in g  th e  e x te n s io n  o f  b o r­
o u g h  g o v e r n m e n t  to  b e  
th e  m o s t pressing  " lo ca l 
g o v e r n m e n t  b o u n d a r y  
p ro b le m "  fa c in g  A laska .

T h e  C o m m is s io n  co n s id e rs  
th e  n a tu ra l d e v e lo p m e n t  
o f  g o v e r n m e n t  in th e  uno r­
g a n iz e d  b o r o u g h  to  b e  

s ty m ie d . A la sk a 's  C o n s titu t io n  e n c o u r a g e s  1he e x te n s io n  o f 
b o r o u g h  g o v e rn m e n t .' Yet, p re se n t c ir c u m s ta n c e s  h a v e  le d  th e  
A la sk a  M u n ic ip a l L e a g u e  to  ta k e  th e  p o s itio n  th a t , "The s ta te  h a s  
fa ile d  to  c o n t in u e  th e  
e v o lu tio n  o f  lo c a l  g o v ­
e r n m e n t  d ir e c te d  by  
th e  C o n s titu t io n ." 2

T h e  L o c a l  B o u n d a ry  
C o m m is s io n  jo ins o thers  
th a t  h a v e  prev iously  
e x p re sse d  a  p r e fe r e n c e  
for v o lu n ta ry  e x ten s io n  
o f  b o r o u g h  g o v e r n ­
m e n t. H o w ev e r, m a n y  
o f  th o s e  h a v e  a lso  
ta k e n  th e  p o s itio n  th a t  
th e  S ta te  sh o u ld  c o m ­
p e l th e  e x te n s io n  o f  
b o r o u g h  g o v e r n m e n t  in 
re g io n s  c a p a b l e  o f
s u p p o r t in g  b o ro u g h s  if c itizens  c h o o s e  n o t  to  o rg a n iz e  voluntarily. 
For e x a m p le , th e  co n s titu tio n a l c o n v e n t io n  d e le g a te s  w h o  w ro te  
th e  lo c a l  g o v e r n m e n t  provisions o f  A la sk a 's  C o n s t itu t io n  h e ld  th e  
v ie w  th a t  c r e a t io n  o f b o ro u g h s  sh o u ld  b e  co m p u ls o ry , w ith  prov i­
sion  for lo c a l  in itiative.3

LBC Policy Statement - Need for Reform of Laws Concerning Borough Incorporation and Annexalion

Local Government Committee o f the Alaska 
Constitutional Convention, February 1956

1  ‘‘Th e  s ta te  h a s  fa ile d  to  c o n -  
"  t in u e  th e  e v o lu tio n  o f lo c a l  

g o v e r n m e n t  d ir e c te d  b y  th e  
C o n s t itu t io n .”

j| - Alaska Municipal League
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Severa l w h o  h a v e  fa v o re d  v o lu n ta ry  in co rp o ra t io n  h a v e  a lso  
a c k n o w le d g e d  th a t , to  b e  su c ce ss fu l, s u c h  a n  a p p r o a c h  re­
quires a d e q u a t e  in ce n tiv e s  to  e n c o u r a g e  in co rp o ra t io n . Unfor­
tuna te ly , cu rre n t  la w  h a s  m a n y  provisions th a t  a c t  as d is in c e n ­
tives to  b o r o u g h  fo rm a tio n  a n d  a n n e x a tio n . H ow ever, if th e  
d is in ce n tiv es  w e re  re m o v e d , it is unlikely th a t  th e  S ta te  still c o u ld  
p ro v id e  sufficien t in d u c e m e n ts  to  m o tiv a te  all o f  its c itize n s  to  
in co rp o r a te  b o ro u g h s  voluntarily.

A la ska 's  "Task F o r c e  o n  G o v e r n m e n ta l Roles", e s ta b lish e d  b y  th e  
1991 Legislature  to  d e f in e  F e d e ra l, S ta te , a n d  lo c a l re la tionsh ips 
in th e  delivery  o f p u b l ic  serv ices , " s to p o e d  short o f  e n d o rs in g  
m a n d a to r y  b o r o u g h  fo rm a tio n  leg is la tion  b u t  a g r e e d  th a t  c o n ­
t in u e d  fo rm a tio n  o f  a d d it io n a l b o r o u g h  g o v e rn m e n ts  s h o u ld  b e  
a  primary s ta te  p o lic y  goal."'’ (e m p h a s is  a d d e d )  H o w ever, 
in s te a d  o f  p ro m o tin g  b o r o u g h  fo rm a tio n , S ta te  p o licy  h a s  a c t u ­
ally c o n t in u e d  to  regress in th a t  a re n a  s in ce  th e  1991 Task F o r ce  
s tu d y .5

C itizens a n d  lo c a l  officia ls in s o m e  a re a s  h a v e  b e c o m e  frus­
tra te d  over p r o c e d u r a l a n d  p o licy  im p e d im e n ts  to b o r o u g h  
fo rm a tion . For e x a m p le , b e fo re  a n y  law s h a d  b e e n  w ritten  c o n ­
ce rn in g  b o r o u g h  g o v e r n m e n t  in A la sk a , residents o f  C o r d o v a  
w h o  a t te n d e d  a  Ja n u a ry  6, 1960 m e e t in g  o f th e  L o c a l  B o u n d a ry  
C o m m iss io n  a t  th e  C o r d o v a  H ig h  S c h o o l  A u d ito r iu m  e xp re sse d  
a n  im m e d ia te  n e e d  for a  P r in ce  W illiam  S o u n d  b o ro u g h .

A clear majority recommended that borough boundaries in this area in­
clude Prince William Sound, east 1o the Canadian border, south along the 
border to Yakutat, then west to 
Prince Willian Sound: that this area 
be unorganized until borough stan­
dards are established so that a de­
cision on a "home rule" or so-called 
"general law" boroughs (sic) can be 
made, (emphasis added) They felt 
that although they are probably not 
ready for "home rule" at this time, there is a rec1 need for oraonized 
borough government in this area as 
soon as possible, (emphasis added)
There is a definite feeling of tie-in with all of Prince William Sound, the 
"highway communities" and the Copper River Valley when that road is 
finished. They definitely desire that the fishing areas on the west side of 
Prince William Sound be included in this area. Yakutat should be included 
if such Is the wish of that community.6

D e sp ire  th e  a sp ira tio n  a m o n g  C o r d o v a  residents for a  P r in ce  
W illiam  S o u n d  B o ro u g h  in 1960, s u c h  a  b o r o u g h , o f  c o u r s e , has  
y e t to  form . H o w ev e r, cu r re n t  officia ls o f  th e  C ity  o f  C o r d o v a

“Th e y  f e l t . . .  th e re  is a  
real n e e d  for o rg a n iz e d  
b o ro u g h  g o v e rn m e n t  in 
this a re a  a s  s o o n  a s  p o s ­
s ib le .” -  Local Boundary Com­
mission. comment iny on January 
6, 1960 meeting with Cordova 
residents

* Brad Pierce,
Governor's Office of 
Management and 
Budget, and the 
Alaska Municipal 
League, Final Re­
port: Task Force on 
Governmental 
Roles, July 10,1992. 
page 15.

5 The Local Boundary 
Commission has 
chronicled an 
extensive and 
growing list of 
borough disincen­
tives in Its annual 
reports to the Legis­
lature since the 
1980s. Most recently 
this issue was ad­
dressed on pages 
38-41 of the 
Commission's recort 
to the 2001 Legisla­
ture. That report is 
available or the 
In+ernet at: hitp:// 
w/Av.dced.state.ak.us/ 
r ira/LBC/pubs/ 
'mUBCj<\rnucLRrtpdf

6 Local Boundary 
Commission, First 
Report to the Sec­
ond Session of the 
First Alaska State 
Legislature, Febru­
ary 2, 1960, page 2- 
4.
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Zeine, Ed, Mayor of 
the City of Cordova, 
letter to the Chair­
man of the Local 
Boundary Commis­
sion, December 20, 
1999.

City of Cordova, 
Proposal for Reform 
of State Law Regard­
ing Borough Forma­
tion. December 1999.
City of Cordova 
Resolution 12-99-83.
See comments by 
Thomas Morehouse 
and Victor Fischer in 
Borough Govern­
ment in Alaska, page 
73, former Governor 
Jay Hammond in 
Tales of Alaska's Bush 
Rat Governor, page 
149; John Rader In 
The Metropolitan 
Experiment in /.taska 
- A Study of Borough 
Government, page 
91; Thomas A. 
Morehouse, et ai., 
Alaska's Urban and 
Rural Governments. 
page 43; House 
Research Agency in 
A New Mandatory 
Borough Act: Local 
Education Costs and 
Potential Revenues 
of Newiy Created 
Boroughs, page 14; 
and Q W  of Cordova 
In Proposal for Re­
form of State Law 
Regarding Boiough 
Formation. Decem­
ber 1999,

Mobil Oil Corporation 
v. Local Boundary 
Commission, supra. 
98.

c o n t in u e  to  re co g n iz e  th e  n e e d  for a  b o r o u g h  g o v e rn m e n t.
Th e y  c ite  p ro c e d u r e s  e s ta b lish e d  u n d e r  th e  B o ro u g h  A c t  o f  1961 
as a  p r in c ip a l re a so n  for th e  la ck  o f a  P r in ce  W illiam  S o u n d  b or­
o u g h . D issa tis fa ctio n  w ith  th e  status q u o  is e v id e n t  in th e  fo llow ­
in g  r e c e n t  c o m m e n ts  from  E d  Z e ine , M a y o r  o f  C o r d o v a :

The City of Cordova and many other smaller Alaska cities have been frus­
trated in previous attempts to establish borough governments. The cur­
rent process is cumbersome and self-defeating.7

In D e c e m b e r  o f  1999, c ir c u m s ta n c e s  le d  th e  C ity  o f C o r d o v a  to  
p ro p o s e  leg is la tion  th a t  is similar to  th e  C o m m iss io n 's  cu rre n t 
p ro p o sa l for re form  o f S ta te  la w  re g a rd in g  b o io u g h  in co rp o ra t io n  
a n d  a n n e x a t io n .8 Th e  C o r d o v a  C ity  C o u n c i l  a d o p t e d  a  form al 
resolution  p ro v id in g  as follows:

... -the City Council of Cordova, Alaska, hereby encourages the execu­
tive and legislative branches of the government of the State of Alaska to 
review and amend the borough formation piocess, and o Ters the paper 
Proposal for the Reform of State Law Regarding Borough Formation" as 
a starting point for the process of change.9

Se ve ra l r e s p e c te d  A laskans a n d  institutions h a v e  c o n c lu d e d  -  
s o m e  as far b a c k  as th e  early  1960s -  th a t  it is n a iv e  to  a ssu m e  
th a t  th e  v o lu n ta ry  a p p r o a c h  to  b o ro u g h  fo rm a tio n  will s u c c e e d  
e x c e p t  in rare in s ta n ce s .10 Th e  test o f  t im e  h as  c le a r ly  p ro v e n  
th e m  to  b e  c o r r e c t .  D u rin g  th e  p a s t four d e c a d e s ,  b o ro u g h s  
h a v e  fo rm e d  voluntarily  in a re a s  th a t  e n c o m p a s s  o n ly  four p e r­
c e n t  o f A la ska n s. In co n tra s t, e ig h ty -th re e  p e r c e n t  o f  A la skan s 
live in o rg a n iz e d  b o ro u g h s  fo rm e d  in a  m a tte r  o f  a  fe w  m o n th s  
u n d e r  th e  1963 M a n d a to r y  B o ro u g h  A c t .  T h e  re m a in in g  th irtee n  
p e r c e n t  live in th e  u n o rg a n iz e d  b o ro u g h . S ta te d  in o th e r  term s, 
ninety-six p e r c e n t  o f A la ska ns  live in re g io n s  o f th e  s ta te  th a t  
h a v e  n o t e m b r a c e d  b o r o u g h  g o v e r n m e n t  voluntarily.

B o ro u g h s  a re  a d a p t a b le  to  b o th  rural a n d  u rb a n  a re a s .” M o re  
th a n  o n e -th ird  o f  A laska 's  o rg a n iz e d  b o ro u g h s  e n c o m p a s s  a re a s  
th a t  a re  exclusively rural (Bristol Bay, N o rth  S lo p e , N o rth w e st 
A r c t i c ,  A le u tia n s  East, La ke  &  Pen in su la , a n d  Y a k u ta t). A n o th e r  
o n e -th ird  o f  th e  b o ro u g h s  in c lu d e  a  n u m b e r  o f  rural co m m u n it ie s  
(K o d ia k  Island, K e n a i P e n in su la , H a ines , K e tch ik a n  M a ta n u s k a -  
Susitna , a n d  D e n a li).

E b e n  H o p s o n , first M a y o r  o f  th e  N o rth  S lo p e  B o ro u g h , p r o m o te d  
b o r o u g h  fo rm a l ion  as a  m e a n s  to  a d v a n c e  th e  s o c ia l a n d  e c o ­
n o m ic  w e ll-b e in g  o f  N o rth  S lo p e  residents. A d d itic  , rally, h e  sa w

LBC Policy statement - Need for Reform of Lows Concerning Borough Incorporation and Annexation
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th e  N o rth  S lo p e  B o ro u g h  as  a  m e a n s  to  p re se rv e  a n d  p r o te c t  tn e  
In u p ia t cu ltu re  a n d  lai ,g u a g e  a n d  to  estab lish  lo c a l  co n tro l a n d  
s e lf-d e te rm in a tio n .12

A  re p o rt p r e p a r e d  for th e  A la sk a  F e d e ra tio n  o f  N a tiv e s  in 1999 
n o te d  th a t  b o ro u g h s  h a v e  th e  c a p a c  :ly th a t  o th e r  o rg a n iza tio n s  
la c k  to  a d d re ss  p a r t icu la r  n e e d s  o f N a tiv e  co m m u n it ie s :

In many Native communities, neither tribal government nor (ciiy) status 
provides the powers or jurisdiction necessary to control land uses and pro­
tect subsistence fish and wildlife habitat in the much larger area sunound- 
ing the community. Also, developments in the surrounding area are out­
side the taxing powers of these local governments. One solution to these 
problems is to create an areawide or regional borough government un­
der state law in order to bring these lands under local governmental juris­
diction. In addition to land use planning and control and tax powers, 
borough government also can localize control of public education, These 
are all mandatory powers of borough government.13

Th e  A la sk a  M u n ic ip a l L e a g u e  tak es  th e  fo llo w ing  v ie w  c o n c e r n ­
ing  th e  suitability  o f b o ro u g h s  in p re d o m in a n t ly  N a tiv e  a rea s :

Borough government can be a valuable tool for local self-determination 
that allows municipal and tribal government/organizations to co-exist suc­
cessfully while resources are maximized,1'1

Se v e ra l existing b o ro u g h s  a re  in h a b ite d  p r e d o m in a n t ly  b y  N a ­
tives. Th e se  in c lu d e  th e  A le u tia n s  East B o ro u g h , L a k e  a n d  P e n in ­
sula  B o ro u g h , N o rth  S lo p e  B o ro u g h , N o rth w e s t A r c t i c  B o ro u g h , 
a n d  th e  C ity  a n d  B o ro u g h  o f  Y a k u ta t. O th e r  existing b o ro u g h s  
in c lu d e  s ig n ifica n t N a tiv e  p o p u la t io n s . A t  p re se n t, o n e -th ird  o f 
th e  v illages  r e c o g n iz e d  b y  th e  B u re a u  o f  in d ia n  Affairs a re  w ith ir 
o rg a n iz e d  b o ro u g h s .15

It is unlikely th a t  re g ion s  in th e  u n o rg a n iz e d  b o r o u g h  -  th o s e  
in h a b ite d  p re d o m in a n t ly  b y  n o n -N a tiv e s  as  well a s  th o s e  in h a b ­
ite d  p re d o m in a te ly  b y  N a tiv e s  -  will fo rm  b o ro u g h s  voluntarily  
u n d e r  tn e  p re se n t c ir c u m s ta n c e s .  In a n  effort to  resoive  th e  
c o n f l i c t  b e tw e e n  th e  co n s t itu t io n a l g o a l  o f  “m a x im u m  lo c a l self- 
g o v e r n m e n t  w ith  a  m in im u m  o f lo ca l g o v e r n m e n t  units", a n d  th e  
n e a r  a b s e n c e  o f  lo c a l in itiative, th e  L o c a l  B o u n d a r y  C o m m is s io n  
u rges re form  o f S ta te  la w  c o n c e r n in g  b o ro u g h s . S p e c if ica lly , th e  
C o m m is s io n  su p p o rts  p r o c e d u r e s  w h e re in  th e  S ta te  w o u ld  ta k e  
th e  initiative to  e x te n d  b o r o u g h  g o v e r n m e n t  to  th o s e  a re a s  th a t  
h a v e  th e  h u m a n  a n d  f in a n c ia l re so u rce s  n e e d e d  to  s u p p o r t  
b o ro u g h s .

Th e  C o m m iss io n 's  s u g g e s te d  re form  p ro p o se s  roles for b o th  th e  
e x e cu t iv e  a n d  leg islative b la n c h e s  o f  S ta te  g o v e r n m e n t , in c lu d ­
ing  th e  C o m m iss io n  itselr, to  d e te r m in e  w h e th e r  re g io n s  o f  th e

12 Thomas Morehouse, 
et al., Alaska's Urban 
and Rural Govern­
ments. 1984, page 
144.

13 Cornell, Stephen, et 
al.,The Economic 
Resource Group, Inc.; 
and Victor Fischer 
and Thomas 
Morehouse, Institute 
of Social and Eco­
nomic Research, 
University of Alaska, 
Anchorage. Achiev- 
iny Alaska Native Self- 
Governance: Toward 
Implementation of 
the Alaska Natives 
Commission Report. 
May 1999, page 44.

M Alaska Municipal 
League, supra., page 
4.

15 Cornell, et al.. supra.. 
Appendix A lists 223 
BIA-recognized 
villages, 72 of which 
are within organized 
boroughs.
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See Thomas A. 
Morehouse and 
Victor Fischer; Bor­
ough Government In 
Alaska; 1971, pages 
43 - 46.

u n o rg a n iz e d  b o m u g n  h a v e  a d e q u a t e  h u m a n  a n d  f in a n c ia l 
re sou rce s  to  s u p p o r t  b o ro u g h  g o v e rn m e n t. Th e  p ro p o s e d  p ro ­
ce s s  is p a t te r n e d  a fte r th e  m e th o d  e s ta b lish e d  in A la ska 's  C o n s t i­
tu tio n  for review  o f  m u n ic ip a l b o u n d a r y  c h a n g e s  by  th e  C o m ­
m ission a n d  Legislature. T h a t  system  h a s  b e e n  in p la c e  s in c e  
1959 a n d  h a s  b e e n  u se d  extensively  th r o u g h o u t  b o th  rural a n d  
u rb a n  parts  o f  A laska .

S e c t io n  1 o f  this p o licy  p c p e r  p ro v id e s  a  m o re  d e ta ile d  d is cu s ­
sion o f th e  fu n d a m e n ta l p u b lic  p o l ic y  issues th a t  c o m p e l  a t te n ­
t io n  to  this m atter. S e c t io n  2 in c lu d e s  a  c o p y  o f th e  re m e d ia l 
leg isla tion  p r o p o s e d  b y  th e  L o c a l  B o u n d a ry  C o m m iss io n . S e c t io n  
3 p rov ide s  a  s e c t io n a l analysis o f  th e  leg isla tion , a  tim e lin e  to  
illustrate h o w  th e  p ro p o s e d  p ro ce s s  w o u ld  b e  im p le m e n te d , a n d  
a  su m m a ry  o f  th e  s ta n d a rd s  for b o r o u g h  in co rp o ra tio n . Lastly, 
S e c t io n  4 offers b a c k g r o u n d  in fo rm a tio n  c o n c e r n in g  th e  L o c a l  
B o u n d a ry  C o m m iss io n .

S e c t i o n  1 .  

D i s c u s s i o n  o f  t h e  n e e d  f o r  r e f o r m .

This s e c t io n  o f  th e  p o lic y  s ta te m e n t  outlines re asons w h y  th e  
L o c a l  B o u n d a ry  C o m m iss io n  a d v o c a t e s  th e  exten sion  o f  b o r ­
o u g h  g o v e r n m e n t  to  u n o rg a n iz e d  reg ions  o f  A la sk a  th a t  possess 
th e  h u m a n  a n d  f in a n c ia l re sou rce s  to  o p e r a te  b o ro u g h  g o v e r n ­
m e n t. Further de ta ils  o n  th e se  to p ic s  a re  a v a ila b le  from  th e  
C o m m iss io n  u p o n  request.

A. B o ro u g h s  a re  A la s k a ’s fu n d a m e n ta l p o lit ica l su b d iv is io n  for 
de liv e ry  of m u n ic ip a l se rv ice s , y e t th e  S ta te  h a s  n e v e r 
e s ta b lis h e d  a  ra tiona l b as is  for th e  c r e a t io n  o f n e w  b o ro u g h s  or 
th e  e x p a n s io n  of ex isting  b o ro u g h s .

B o ro u g h s  w e re  c o n c e iv e d  as th e  fu n d a m e n ta l p o lit ica l s u b d iv i­
sion o f th e  S ta te  o f  A la sk a  
th ro u g h  w h ic h  m u n ic ip a l 
serv ices  w o u ld  b e  d e liv ­
e r e d .16 Th e  failure o f th e  
p o lic y  to  establish  b o r ­
o u g h s  th ro u g h  v o lun ta ry  
efforts in th e  early  years o f  
s ta te h o o d  le d  J o h n  R a d e r  
-  A la ska 's  first S ta te  A tto r­
n e y  G e n e ra l a n d  a  form er m e m b e r  o f  th e  S ta te  H o u se  o f R e p re -

jjl “Th e  g re a te s t u n re so lv e d  
! p o lit ica l p ro b le m  of the  S ta te  

w a s  th e  m atter o f b o ro u g h s .” -
John Rader, Alaska's first Staie Attorney 

|H General and former legislator
I   f


