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This section sets a five year sunset date on the legislation. The law would be repealed 
July 1,2006.
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“An Act relating to collective negotiation by competing physicians with health benefit 
plans, .0  health benefit plan contracts, to the application of anti-trust laws to agreements 
involving providers and groups of providers affected by collective negotiations, and to the 

effect of the collective negotiation provisions on health care providers.”

S e n a t e  B i l l  3 7  a t t e m p t s  t o  l e v e l  t h e  p l a y i n g  f i e l d  f o r  A l a s k a '  a t ie n t s  a n d  t h e  p h y s i c i a n s  w h o  
c a r e  f o r  t h e m .

In  a p e r f e c t  w o r l d ,  e q u a l b a r g a i n i n g  p o w e r  w o u l d  e x i s t  b e t w e e n  t h e  m e d i c a l  c a r e  p r o v i d e r s  a n d  
t h e  h e a l t h  i n s u r e r s .  B i g  h o s p i t a l s  h a v e  m o r e  e q u a l b a r g a i n i n g  p o w e r  w i t h  t h e  h e a l t h  i n s u r e r s  
t h a n  t h e  t y p i c a l  A l a s k a n  p h y s i c i a n  in  a  s o l o  o r  s m a l l  g r o u p  p r a c t i c e .  O b v i o u s l y ,  a  g r o s s  
i n e q u i t y  in  b a r g a i n i n g  p o w e r  e x i s t s  a n d  t h e r e  i s  n o  c o n c e i v a b l e  w a y  a n y  h e a l t h  i n s u r e r  w i l l  
b a r g a in  w i t h  a n  i n d i v i d u a l  d o c t o r  r e g a r d i n g  i n d i v i d u a l  c o n t r a c t  p r o v i s i o n s  o t h e r  t h a n  o n  a t a k e  it 
o r  l e a v e  it b a s i s .  T h e  r e s u l t a n t  e f f e c t  i s  p h y s i c i a n  s e r v i c e  c o n t r a c t s  h e a v i l y  w e i g h t e d  in  f a v o r  o f  
t h e  i n s u r a n c e  c o m p a n y .  T h e  b o t t o m  l i n e  i s  th a t , in  m a n y  r e s p e c t s ,  t h i s  a d v e r s e l y  a f f e c t s  th e  c a r e  
th a t  p a t i e n t s  r e c e i v e .  F o r  e x a m p l e ,  r e q u i r i n g  a  p h y s i c i a n  to  u s e  l o w e r  c o s t  t r e a tm e n t  w h e n  a 
h i g h e r  c o s t  t r e a tm e n t  m a y  b e  m e d i c a l l y  n e c e s s a r y  o r  p r e v e n t i n g  a  p h y s i c i a n  f r o m  d i s c u s s i n g  
a l t e r n a t i v e  t r e a tm e n t s .

I n d e p e n d e n t ,  c o m p e t i n g  p h y s i c i a n s  a r e  p r e v e n t e d  f r o m  a n y  c o l l e c t i v e  a c t i o n  b y  t h e  f e d e r a l  a n t i ­
t r u s t  l a w s  to  w h i c h ,  i r o n i c a l l y ,  t h e  i n s u r e r s  a r e  n o t  s u b j e c t .  T h i s  f a c t  p l u s  t h e  m a r k e t  
c o n c e n t r a t i o n  o f  h e a l t h  i n s u r e r s  c a u s e s  t h e  im b a l a n c e  in  b a r g a i n i n g  p o w e r .  W i t h  in s u r e r s  
h a v i n g  s u c h  a  h i g h  d e g r e e  o f  l e v e r a g e ,  a  b a la n c e  o f  in t e r e s t  n o  l o n g e r  e x i s t s  in  t h e  m a r k e t  f o r  
h e a l t h  c a r e  d e l i v e r y  a n d  f i n a n c e .

S e n a t e  B i l l  3 7  c a n  p e r m i t  i n d e p e n d e n t ,  c o m p e t i n g  p h y s i c i a n s  to  c o l l e c t i v e l y  n e g o t i a t e  w i t h  
h e a l t h  i n s u r e r s  in  r e g a r d  to  t h e  p r o v i s i o n s  o f  p h y s i c i a n  s e r v i c e s  c o n t r a c t s  t o  p r o v i d e  q u a l i t y  
h e a l t h  c a r e  to  A l a s k a n s .  W h e n  th e  p r o v i s i o n s  s e t  f o r t h  b y  S B  3 7  a re  m e t ,  b e h a v i o r  th a t w o u l d  
o t h e r w i s e  v i o l a t e  t h e  a n t i - t r u s t  l a w s  w i l l  b e  e x e m p t  f r o m  a n t i - t r u s t  s c r u t i n y .  T h e  t e s t  f o r  
q u a l i f y i n g  e x e m p t i o n  v a r i e s  d e p e n d i n g  o n  t h e  i d e n t i t y  o f  t h e  p a r t y  p e r f o r m i n g  t h e  a c t i o n  in  
q u e s t i o n .  H o w e v e r ,  S B  3 7  w i l l  s t i l l  p r o h ib i t  a  g r o u p  o f  i n d e p e n d e n t  c o m p e t i n g  p h y s i c i a n s  f r o m  
s t r i k i n g  o r  o t h e r w i s e  e n g a g i n g  in  a c t i v i t i e s  th a t w o u l d  r e s u l t  in  a  b o y c o t t .

A l a s k a  S t a t e  L e g i s l a t u r e



Senate Bill 37 
How does it work?
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How does SB 37 benefit consumers?

P a s s a g e  o f  S B  3 7  w o u l d  a l l o w  p h y s i c i a n s  t o  d i s c u s s  a n d  a g r e e  to  d e f i n i t i o n s  
a n d  t e r m s  u s e d  i n  t h e s e  s e r v i c e  a g r e e m e n t s .  T h i s  b i l l  w i l l  g i v e  d o c t o r s  m o r e  
s a y  w h e n  i t  c o m e s  t o  th e  s p e c i f i c  g u i d e l i n e s  o f  t h e  h e a l t h  p l a n s  t h e i r  p a t i e n t s  
h a v e  to  l i v e  w i t h .  T h e y  w i l l  h a v e  m o r e  s a y  a b o u t  w h i c h  t r e a tm e n t s  a n d  
m e d i c a t i o n s  t h e y  c a n  r e c o m m e n d .  T h e y  w i l l  h a v e  m o r e  s a y  a b o u t  w h i c h  
s p e c i a l i s t s  t h e y  c a n  r e f e r  p a t i e n t s  to .

C u r r e n t l y  p a t i e n t s  h a v e  n o  a d v o c a t e  o t h e r  t h a n  t h e i r  d o c t o r s .  F o r  e x a m p l e ,  a 
p a t i e n t  v i s i t s  t h e  d o c t o r  t o  h a v e  a n  i n j u r e d  k n e e  e x a m i n e d .  T h e  d o c t o r  
r e c o m m e n d s  a n  M R I .  T h e n  t h e  d o c t o r  m u s t  c o n t a c t  t h e  i n s u r a n c e  c o m p a n y  
f o r  a p p r o v a l .  I f  t h e  i n s u r a n c e  c o m p a n y  d o e s  n o t  a p p r o v e  t h i s  t r e a tm e n t , b u t  
in s t e a d  r e c o m m e n d s  p h y s i c a l  t h e r a p y  f o r  2  w e e k s ,  t h e  d o c t o r  m u s t  r e l a y  th a t 
to  t h e  p a t i e n t .  I f  d o c t o r s  c o u l d  n e g o t i a t e  c o n t r a c t u a l t e r m s  t h e y ’ r e  c o n f i d e n t  
w i t h ,  t h a t  p a t i e n t  c o u l d  r e c e i v e  a n  M R I  a n d  a  c o u r s e  o f  t r e a tm e n t  c o u l d  
f o l l o w  b a s e d  o n  m e d i c a l  n e c e s s i t y ,  n o t  c o s t .

W i t h o u i  in e  p a s s a g e  o f  S B  3 7 , w e  a r e  a s s u r e d  a  s t a g n a n t  m a r k e t  b e c a u s e  
n e w  i n s u r a n c e  c a r r i e r s  f i n d  i t  t o o  e x p e n s i v e  a n d  t im e  c o n s u m i n g  to  a t t e m p t  
t o  p e n e t r a t e  t h e  A l a s k a n  m a r k e t  w i t h o u t  a s s u r a n c e s  t h a t  t h e y  c a n  s i g n  u p  a  
s i g n i f i c a n t  n u m b e r  o f  d o c t o r s  f r o m  t h e  s t a r t . T h e  m o s t  e f f e c t i v e  m e t h o d  i s  
f o r  t h e s e  n e w  c a r r i e r s  t o  d e a l w i t h  a  r e p r e s e n t a t i v e  o f  a g r o u p  o f  d o c t o r s ,  a n  
I P A .  I f  t h e  d o c t o r s  w e r e  a l l o w e d  t o  c o l l e c t i v e l y  n e g o t i a t e ,  n e w  c a r r i e r s  
w o u l d  b e  m u c h  m o r e  l i k e l y  to  e n t e r  t h e  A l a s k a n  m a r k e t  t h e r e b y  i n c r e a s i n g  
t h e  c o m p e t i t i o n  f o r  p a t i e n t ’ s  h e a l t h  c a r e  d o l l a r s .

S B  3 7  w i l l  a l l o w  p a t i e n t s  t o  c h o o s e  t h e  r i g h t  c a r e .  S o m e  p a t i e n t s  a r e  f o r c e d  
b y  a  p la n  t o  a c c e p t  t h e  l e a s t  e x p e n s i v e  f o r m  o f  t r e a tm e n t  e v e n  i f  it i s  n o t  th e  
c a r e  t h e  d o c t o r  w o u l d  r e c o m m e n d .  T h i s  l e g i s l a t i o n  e n s u r e s  th a t h e a l t h  p la n s  
d o  n o t  p u t  p r o f i t s  a b o v e  p a t i e n t s .

A c t i v e  s t a t e  o v e r s i g h t  w i l l  e n s u r e  t h a t  i n s u r a n c e  p r e m i u m s  a r e  n o t  o u t  o f  
l i n e .  T h e  A G  w i l l  h a v e  v e r y  s p e c i f i c  c o n t r o l  o v e r  t h e  c o n t r a c t  p r o v i s i o n s .

S B  3 7  w i l l  a l l o w  p h y s i c i a n s  to  n e g o t i a t e  a n y  o f  t h e  f o l l o w i n g  p r o v i s i o n s :

• H o w  to  im p r o v e  p r e v e n t a t i v e  c a r e ,  s u c h  a s  c h i l d h o o d  im m u n i z a t i o n s ,  
p r e n a t a l c a r e ,  a n d  m a m m o g r a m s
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• H o w  to  b e t t e r  m a n a g e  c h r o n i c  d i s e a s e s ,  s u c h  a s  d i a b e t e s ,  a s t h m a , a n d  
c a r d i o v a s c u l a r  d i s e a s e

• H o w  to  i d e n t i f y ,  c o r r e c t ,  a n d  p r e v e n t  f r a u d
• H o w  to  p r o m o t e  p a r e n t a l i n v o l v e m e n t  in  c h i l d r e n ’ s  h e a l t h  c a r e
• R e s o l v i n g  d i s p u t e s  b e t w e e n  h e a l t h  p la n s  a n d  p h y s i c i a n s
• P r o c e d u r e s  f o r  r e f e r r i n g  p a t i e n t s  to  s p e c i a l i s t s
• Q u a l i t y  a s s u r a n c e
• M e t h o d s  a n d  t im i n g  o f  p h y s i c i a n  r e im b u r s e m e n t
• U t i l i z a t i o n  r e v i e w
• P h y s i c i a n  s e l e c t i o n  -  a n d  “ d e - s e l e c t i o n ”  c r i t e r i a

F R O M  T H E  T E X A S  H A N D B O O K :
H o w  w i l l  t h i s  b i l l  im p r o v e  p a t i e n t  c a r e ?
C o n t r a c t  p r o v i s i o n s  th a t im p e d e  t h e  a b i l i t y  o f  p h y s i c i a n s  t o  a d v o c a t e  f o r  
t h e i r  p a t i e n t s  m u s t  b e  c h a l l e n g e d .  U n l e s s  t h e r e  i s  a  b a l a n c e  o f  p o w e r  
b e t w e e n  m a n a g e d  c a r e  p l a n s  a n d  p h y s i c i a n s ,  m a n a g e d  c a r e  p l a n s  c a n  p la c e  
p r o f i t s  a b o v e  p a t i e n t s .  P h y s i c i a n s  w h o  r e f u s e  to  c o o p e r a t e  w i l l  b e  d r i v e n  
f r o m  t h e  m a r k e t  a n d  p a t i e n t s  w i l l  l o s e  a c c e s s  to  p h y s i c i a n s .  D im i n i s h e d  
a c c e s s  d e l a y s  c a r e  a n d  d e c r e a s e s  c h o i c e  f o r  e v e r y  p a t ie n t .
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Alaska has never had a great number o f health insurance companies competing in the market 
place. The prospect o f  even fewer players exists not only here but nationwide. On January 13, 
1999, the New York Times reported that since 1994 the leading 18 health insurance companies 
have combined into 6.

Health insurance plans have increasingly incoiporated practices and procedures to m uage 
health care in order to keep costs down. One mechanism used is for a health insurer to contract 
with different types o f  providers o f health care to provide care for its insureds. Theoretically, the 
health insurer negotiates discounted fees for health care for the promise o f  a more guaranteed 
stream o f patients.

In a perfect world, equal bargaining power would exist between the medical care providers and 
the health insurers. Large group medical practices (none o f  which exist in Alaska) and big 
hospitals have more equal bargaining power with the health insurers than the typical Alaskan 
physician in a solo or small group practice. Obviously, a gross in-equity in bargaining power 
exists. There is no conceivable way any health insurer will bargain with an individual doctor 
regarding individual contract provisions. The health insurer will only offer a contract on a take it 
or leave it basis. The resultant effect is physician service contracts heavily weighted in the favor 
o f  the insurance company. The bottom line is that, in many respects, this adversely affects the 
care that patients receive. For example, requiring a physician to use a lower cost treatment when 
a higher cost treatment may be medically necessary'.

Independent, competing physicians are prevented from any collective acticr. by the federal 
anti-trust laws to which, ironically, the insurers are not subject. This fact plus the market 
concentration o f  health insurers causes the imbalance in bargaining power. With insurers having 
such a high degree o f leverage, a balance o f interest no longer exists in the market for health care 
delivery and finance.

A mechanism, however, is available that con permit independent, competing physicians to 
collectively negotiate with health insurers in regard to the provisions o f  physician services 
contracts. That mechanism is an act o f the legislature which would create a "state action 
doctrine" exception which was first set forth in a 1943 U.S. Supreme Court decision in Parker v. 
Brown. In general, the state action doctrine states that the anti-trust actions do not apply to 
actions by a state operating in its sovereign capacity, or to private conduct compelled or 
approved by the state. In other words, where the requirements o f the state action doctrine arc met, 
behavior that would otherwise violate the anti-trust laws will be exempt from antitrust scrutiny. 
The test for qualifying for exemption varies depending on the identity o f  the party performing the 
action in question.

If the party is a state legislature or a state court, the exemption is complete and no further inquiry 
is required. W here the party is a state agency or local government official, further inquiry is 
required with respect to whether the action in question followed a "clearly articulated and 
affirmatively expressed state policy." However, when the party is a private party, the test for

I



qualifying for the state action exemption is the strictest. In addition to having to comport with the 
"clearly articulated and affirmatively expressed state policy," the action must also be subject to 
active state supervision. In other words, the state must, in practice, exercise some degree o f 
independent judgem ent or control over the activity in question. Passive or theoretical power o f a 
state to review a private action in question is insufficient to meet this standard.

Physicians fall into the category o f a private party. Therefore, collective actions taken by 
physicians would ordinarily be illegal under anti-trust laws. In the instance o f independent, 
competitive physicians engaging in collective negotiations with a health insurer, such actions 
would only be exempt from anti-trust scrutiny i f  the requirements above for a private party are 
met.

The most obvious way for a state to lay out those requirements is through legislation. SB37 is a 
bill that lays out the "clearly articulated and affirmatively expressed state policy" and provides 
for active state supervision through oversight by the Attorney General. Important to note is that 
this bill will still prohibit a group o f independent competing physicians from striking or 
otherwise engaging in activities that would result in a boycott.

Please help level the playing field for Alaska's patients and the physicians who care for them by 
supporting SB37.



A  l a s k a  S t a t e  M e d i c a l  A s s o c i a t i o n

4 1 0 7 Lau re l S tree t • A ncho rage , A laska 99508 •  (907 ) 562 -0304 • (907 ) 561 -2 0 6 3 (fax )

January 22, 2001

Honorable Robin Taylor 
Alaska Slate Legislature 
State Senate
Chairman, Senate Judiciary Committee 
Room 30
Juneau, Alaska 99S01- 1182

RE: SB 37— Physician Joint Negotiation with Large Private Health Care Insurers.

Dear Senator Taylor,

The Alaska State Medical Association (ASMA) represents Alaska’s  patients and the physicians who care for them. ASMA urges you 
to support and vote for SB 37. Below, is a short outline of what SB 37 is and is not.

SB 37 
VVHAT IS IT?

• It allows independent, competing physicians to jointly negotiate terms of physicians se i. ices agreements with the insurance 
companies without violating federal anti-trust laws.

• It can only be created by an Act of the State Legislature that:
1 . Clearly establishes a slate policy;
2. Clearly describes the situation(s) in which it may occur (e.g., dominance in the marketplace by an insurer);
3. Clearly establishes active state oversight of the process; and
4. Clearly defines the process and who needs to represent the doctors in such negotiations.

• It creates a more M l and equitable negotiating process between doctors and the large and powerful insurance companies
regarding the business relationship between them.

• It is voluntary.
• There are numerous other states considering similar legislation.

SB 37 
WHAT IT  IS NOT!

• IT  IS  NOT a union-creating device.
• IT  IS NOT Collective Bargaining. (Only employed physicians and residents can collectively bargain with their employer.)
• IT  IS  NOT MANDATORY for either a doctor or for an insurance company.
• IT  IS NOT A MECHANISM THAT WOULD ALLOW A DOCTOR OR DOCTORS TO STRIKE OR ENGAGE IN A

BOYCOTT.
.  IT  IS  NOT A MEC! • AN ISM THAT IMPACTS THE CONTRACTUAL RELATIONSHIPS BETWEEN AN

INSURANCE COMt ANY AND AN EMPLOYER OR OTHER HEALTH PLAN SPONSOR; OR THE COVERED 
PATIENT.

Attached is a more in depth description of the legal doctrine, the "State Action Doctrine”, on which this bill is based. ASMA urges you 
to vote for SB 37.

Sincerely,

BY: Peter Lawrason, M r, President
FOR' Alaska State Medical Association

LP
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February 25. 2001

Senator Randy Phillips 
Alaska State Senate 
State Capitol Building 
Juneau, Alaska 99801-1182

Dear Senator Phillips.

As one of the supporters of SBS7 (The Physician Negot ebon Dill), which is up before your committee tcnio 'row , Vlarch 1, 
2001, I have been as^ed by Senator Peta Kelly's office to give you a thumbnail sketch of our perception of the reasons 
the opponents of Ihe bill have problems with it The opponents are as follows:

Zi The Attorney General's Office - in discussions with Mr Sniffer, the Assistant Ab.crney General m charge o f anti­
trust, his pnmary concern seams to be that ihe bill is not specific enough in its description o f what constitutes 
adequate state oversight We feel, that the language in the bill is specific enough, and gives the Attorney 
General s office bread latitude In writing enabling administrative rules, io clarify the Attorney Generals "active 
state oversight" function.

2 The Unions - Last year both the AFL-ClO, and the Teamsters opposed tne bill primarily on the grounds that they
would be forced to negotiate witn physicians about contract terms for their self insured plans, and that those 
rcgo tia tons would raise medical costs to their union members. A secondary concern was mat because their 
plans are self insured, they snould be exempted from negotiating w th physicians, because self-insured p’ans are 
generally sub ect to ERISA preemption. We strongly feel that these concerns are r.ispiaced, because the bi'l 
clearh states that all negotiations are voluntary not mandatory Second, if there is a question as to whether or not 
a un.on's self insured plan would be exempted under ERISA, the union and/or the physicians can 3Sk the 
Attorney General's office for a legal opinion prior tc negotiations

_ Insurers • Glue Gross Blue Shield and Aetna were the chief insurance opponents of the bill last year were. Their 
pr.mary argument seemed to be that if physicians were allowed to negot ate as a group, the effect would oe to 
dove up the cost of health care in Alaska. Decause the bill woulc give physicians too much oorganing power. 
From our standpoint, the insurers reoeatedly failed to address the bill s requirement mat any contract ultimately 
must oe aporoved by, and is subject to an Attorney General's veto, if financia or non-financial contract terms arc 
deemed not to be in tne best interest c f the citizens of Alaska.

O T re Division of Insurance - My association is still unclear about the issues of concern that the Division of
insurance has and would appreciate if you could have them specry in wnting, at the earliest possible time, what 
tneir concerns are, and have them include suggested amendments to the bill

□  My association is aware that there are currently a separate fiscal notes attached to SB37. As you may recall hum 
last years decate over the all, a larger fiscal note was attached, which included an assumption that .f the bil1 
passed, there would be upward of 1,000 contracts that the Attorney Ge-eral's office woulc I'.ave to review and 
approve Speaking as one who would be negot atmg these contracts, that figvre was wiicly exaggerated, i predict 
no more than 1C to 20 contracts would need tc be reviawec in any g ven year, and ha t would not be likely occur 
until 3 years after the implementation o f the bill. We are seeking clarification from the 4 fiscal note authors as to 
tne assumptions that went into their nsco: nctes' conclusions. Wa wouid appreciate your help In getting tnat 
infonnation as soun as possiole

Michael Haugen,'JO. fyK?A 
Executive Dirsctor J

mailto:akphys@alaska.net


SENATE COMMITTEE REPOh.

DATE: 2/22/01 FURTHER: Finance

D A T E  T U R N E D  
I N T O  O F F IC E :

L a b o r a n d  C o m m e r c e  C o m m it te e  c o n s id e r e d  S E N A T E  B IL L  N O . 3 7

PHYSICIAN NEGOTIATIONS WITH HEALTH INSURE

" A n  A c t r e la t in g  to  c o l le c t iv e  n e g o t ia t io n  b y  p h y s ic ia n s  w ith  h e a l th  b e n e f i t p la n s ; a n d  to  h e a l th  b e n e f i t p la n  
c o n t r a c ts  w ith  in d iv id u a l c o m p e t in g  p h y s ic ia n s . "

a n d  re c o m m e n d s :

b e  replaced w i th . 

[ ] a d o p t previous

CS S 62>1

c s

[ ] a t t a c h e d  a m e n d m e n t ( s )

[ ] a d o p t L e t t e r o f In te n t b y

[ ] fu r t h e r  re fe r r a l to  ______

NEW FISCAL NOTE(S):

Senate Bill:
[ ] s a m e  t i t le  
[ y j  n e w  t i t le  
House Bill:

( ___________ ) [ ] s a m e  t i t le
[ ] te c h n ic a l t i t le  
[ ] n e w : S C R  # _

C o m m it te e

C o m m it te e

PREVIOUS FISCAL NOTE(S):

D e p a r tm e n t D a te F is c a l Z e r o F N # D e p a r tm e n t D a te F is c a l Z e r o F N #

V G L a u ) /

V & E D 'ML 4 I

V O f\ 'k in x - 3
wwss 'H i f

/
1



SENATE COMMITTEE REPOh.
First Committee of Referral

Date of 5-Dav Notice: / A f t /0 I DATE TURNED
(in accordance with Uniform Rule 23) IN TO OFFICE:____ ft- -----------

Judiciary Committee considered SENATE BILL NO. 37

MrrAot relating to collective negotiation by physicians with health benefit plans; and-tcrhealtfr-benefit 
^Jan-ooRtr-acts-wittwndividual-eompeting-physiGians '̂

DATE: 1/22/01 FURTHER: Labor and Commerce
"Finance

Department Fiscal FiscalDepartment

DOLnxo

[ ] APPROPRIATION - no fiscal note

SIGNATURES AND RECOMMENDATIONS Amend

and recommends:

[ Gjf be replaced with. 

[ ] adopt previous

CS

CS

[ ] attached amendment(s)

[ ] adopt Letter of Intent by

[ ] further referral to _____

NEW FISCAL NOTE(S):

.$2> 2 0 .

Committee

Committee

Senate Bill:
[ ] same title 

_) [ wf new title 
House Bill:

.) [ ] same title 
[ j technical title 
[ ] new: SCR #_

PREVIOUS FISCAL NOTE(S):



JAN-19-01 FRI 17:21 COMMERCIAL SECTION FAX NO. 9072768554 P. 02/18

TONYKNO}VLES, GOVERNOR

DEPARTMENT OF LAW /
/

OFFICE OF THE ATTORNEY GENERAL

1031 W EST A "  AVENUE. SUITE 200 
ANCUOHACE. ALAStOl 00301-3903 
PHONE: (007)260-3100
TAX: (007)276-3607

January 19, 2001

Senator Robin Taylor 
Chair, Senate Judiciary Committee 
State Capitol Building 
Juneau, Alaska 99S01-1182

Re: SB 37 — Physician Negotiations w ith H ealth Benefit Plans.

Dear Senator Taylor.

The State o f  Alaska, Department o f Law subm its the following written comments 
regarding SB 37, “A n Act relating to collective negotiation by physicians with health benefit 
plans; and to [allow] health benefit plan contracts w ith individual competing physicians.” This 
bill is essentially identical to CS for Senate Bill 256 (Fin) introduced by Senator K elly during the 
Twenty-First Legislature in 2000. The following comm ents, therefore, are essentially the same 
comments provided by the department to Senator Tim  K elly 'last year, with minor modifications.

In general, the department has serious legal and policy concerns regarding the collective 
negotiation aspects o f  this bill. We believe the bill, i f  passed, m ay result in substantial harm to 
consumers in the form o f  increased health care costs and reduced health care options. Further, 
the level o f statu i.wolvcm eni provided in the bill m ay not be sufficient under the state action 
doctrine to im m unize physicians from federal anti-trust enforcement.

I. P u rp o se  of Senate Bill 37.

Collective negotiations o f  price and price related terms by physicians is considered “per 
sc" illegal price fixing in violation o f state and federal antitrust laws. See Arizona v. Maricopa 
Countv Mc.dical Society. 457 U.S. 332 (19S2). SB 37 attem pts to displace free market 
competition and allow  competing physicians to collectively negotiate with health plans on non- 
pricc and price term s o f  a contract under certain circumstances. The bill also attempts to provide 
the physicians im munity frorn prosecution under federal antitrust laws, through the state action 
doctrine, by establishing a review process o f  the negotiations and contracts through Lhe Office of 
the Attorney General.
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11. Issuer re la ting  to SB 37.

A. Harm to Consumers.
The Department of Law agrees with The concerns relating to collective negotiations by physicians raised by Federal Trade Commission (FTC) representative. Richard Feinstein, in the oral testimony given before the Finance Committee on February 25, 2000, and in the letters submitted to the Committee ̂ated May 13, 1999, and October 29, 1999, relating to collective negotiation legislation in Têas and Washington, D.C. Those letters are attached. Since that time, Texas legislation has been enacted, but not implemented because of serious issues related to the drafting of regulations.
Specifically, according to the FTC, allowing physicians to collectively negotiate on price terms will not ensure better carc for patients, and rnay result jn substantial harm to consumers. For instance, likely increased rates negotiated by physicians under negotiated contracts threatens to raise health carc costs for individuals, employers, and state and federal governments, and may reduce access to c.are and increase the number of uninsured. The FTC’s conclusions are based on prior investigations and enforcement actions where similar results occurred when physicians collectively negotiated price terms. See October 29, 1999 letter from FTC to Robert R. Rigsby, Office of Corporate Counsel, Washington, D.C., pg. 2.
Further, as discussed by Robert Lolir, Director, Alaska Department of Community and Economic Development, Division of Insurance, in his March 30, 2000. letter submitted to the Senate Finance Committee, a recent study conducted by Charles Rivers Associates, Inc., estimates that private health insurance premiums would ijle by approximately 5 to 13 percent under the pending federal legislation (H.R. 1304) permitting health carc professionals to negotiate collectively with health care plans. Based on this study, and Mr. Lohr’s discussions, it can be assumed that Alaska will experience similar increased health carc costs as a result of collective negotiations by physicians, absent adequate limits on the collective bargaining.

B. Limits on collective barr;aininvT are not sufficient tn protect consumers from substantial harm.
1. Market share limits.

SB 57 provides tliat health plans must have substantia] market power, defined as 15% of the m a rk e t s h a re , before they will be subject to price negotiations by physicians. Where a health plan has less than 5% market share, the physician group may not exceed 30% of the market in the physician’s geographic service area. No)t~price terms can be negotiated regardless of market
Although the bill appears to make the concept of market power an important limitation on physician’s ability to collectively negotiate price terms, these provisions are not based on accepted concepts of market power in a legal or economic sense. Sec FTC letter dated October

share.
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29, 1999. Specifically, a 15% market share is not ordinarily presumed to constitute market 
power. Accordingly, even though a health plan m ay m eet the presumption o f  m arket power 
under the bill, it m ay not, in fact, have the market pow er which gives them the ability to reduce 
prices below competitive levels. Absent a showing that actual m arket power is held by a health 
plan, there is nu justification for collective negotiations.

Further, the b ill 's  limits on physician group size do not reflect the potential market power 
(ability to raise prices) o f  physician groups. Currently, SB 37 lacks a cap on the market share o f a 
physician group when negotiating price term s with a health plan that has greater than 5% o f  the 
market share. This m ay result in a disproportionately large physician group (up to 100% o f the 
market share m a geographic market) negotiating w ith a small health plan ( as small as 5% 
market share), resulting in substantial market power by the physicians. The limit on the market 
share o f physicians groups and the corresponding market share limit placed on health plans does 
not necessarily reflect actual m arket pow er, and m ay underestimate the economic clout o f a 
physician group which is dealing with a small health plan.

The bill attempts to cure the above problems by giving the Attorney General the authority 
to limit the percentage o f practicing physicians represented by an authorized third party. The 
limitation provides, however, that the number o f physicians, under any circumstance, carmot be 
less than 30% o f  the m arket o f practicing physicians in the geographic service area. This does 
nothing to cure the problem, and the bill still provides the potential for a physician group to be 
formed with significant economic clout. There is an exception in the bill which states the limit 
does not apply i f  the market o f  practicing physicians in the geographic service area or proposed 
geographic service area consists o f 40 or fewer individuals. This leaves smaller towns such as 
Barrow, Sitka, or Ketchikan vulnerable to physician groups fhat could exercise market power.

2. Prohibition on bovcotts/concerted action.

Another lim itation in SB 37 relates to the prohibitions on boycotts and concerted action 
by physicians. The two sections in the bill that address these provisions raise significant 
questions o f interpretation and m ay not offer adequate protections to consumers.

Section 23.50.020 (a) prohibits competing physicians from engaging in boycotts relating 
to the non-price terms and conditions listed in tliat subsection. A similar prohibition is 
conspicuously absent from the price and price related terms and conditions listed in subsection 
(c). It is not clear w hether tliis omission was purposeful. The effect is significant, however, in 
that the prohibition on boycotts is absent for price and price related terms.

Subsection (k) o f the bill, relating to concerted action by physicians, does not fully 
correct the problem. Subsection (k) provides that new section 23.50.020 does not authorize 
competing physicians to act in concert in response to a report issued by an authorized third party 
related to the third p a rty ’s discussions or negotiations w ith a health benefit plan. First, this 
section does not clearly prohibit c o n r ' iid  action, such as boycotts. It only states that it is not 
authorized by the section. Subsection (k) needs to be amended to provide that conceited action
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is  c lear ly  p ro h ib i t e d ,  as it is  i n  subsect ion (a). S econd , the o n ly  c o n d u c t  that is affected under 
subsect ion (k) is  conce r ted  ac t ion  in response to th ird  parLy d iscuss ions/nego t ia t ions w it h  hea lth 
p lans. C once r ted  co nduc t  b y  p hys ic ia n s  prior to, or (taring nego t ia t ions , is no t affected b y  this 
section. The re fo re , fo r in s ta r  \  a boyco tt or sLrike b y  phys ic ia n s  i n  response to a  hea lth  p la n ’s 
refusal to c o l l e c t i v e ly  nego t ia te  w it h  a p h y s ic ia n  g roup  on  p r ic e  terms w o u ld  no t  b e  p roh ib ited  
b y  this subsect ion .

A no th e r  issue, w h i c h  m u s i b e  c la r if ied , re lates to the d e f in i t io n  o f  boyco tt . A s  the F T C  
po in ts  out in  its letter to the W ash in g to n  D . C .  Corpo ra te  C o un se l ,  dated O c to b e r  29, 1999, it  is 
unc lear w he th e r  the b oy co t t  p r o h ib i t io n  is  in tended  to bar agreements no t  to dea l w i t h  hea lth 
p lans except on co l le c t iv e ly- de te rm in ed  terms, or w he th e r  it w o u ld  ^ n l y  p ro h ib i t  agreements to 
w ith h o ld  serv ices f rom  th ird  parties, in  order to pressure hea lth p la n s  to a ccede to the contract 
terms demanded  b y  the p h y s ic ia n  group . Id at pg . 4. T ' .r  b i l l  needs  to b e  c la r i f ie d  to ind ica te  
w h ic h  type o f  b oy co t t  is  p ro h ib i t e d  by  th is sect ion , the form er b e in g  the m u c h  m o r e  coerc ive  
type o f  boyco tt w h ic h  s h o u ld  no t b e  a l low ed .

E v e n  i f  the b i l l  was am ended , as suggested above , so that i t  was c lea r that a l l types o f  
boycotts and  conce rted  a c t io n  arc p roh ib ited , SB  37's au tho r iza t ion  o f  c o l le c t iv e  ba rga in ing  
w o u ld  st i l l  present a ser ious r isk o f  an t icom pe t it iv e  ha rm . T h e  F T C  has p r e v io u s ly  observed 
tliat co l lee t 'vc  nego t ia t io n s  b y  m v . ire  co n v e y  an im p l ie d  threat that i f  the hea lth  p la n  does not 
agree to the terms presented  b y  the p h y s ic ia n  group the p la n  w i l l  b e  u n a b le  to ob ta in  agreements 
w it h  in d iv id u a l  g roup  m em be rs . Id. B y  im m u n iz in g  agreements am o n g  ph y s ic ia n s  on  the prices 
and other terms they  w i l l  accept f rom  a hea lth  p lan , SB  37 fac i l ita tes coord ina ted  conduc t  among 
phys ic ians , such as c o l lu s i v e  refusa ls to dea l that, e v e n  though no t au tho r ized  b y  the b i l l ,  w ou ld  
be d if f ic u lt  to detect and prosecute . B ecause  the p u rp o s e .o f  the b i l l  is to a l lo w  p h y s ic ia n s  to 
exert leverage o v e r  hea lth  p lans i n  order to get m o r  favorab le terms, p r o h ib i t in g  concerted 
act ion b y  ph y s ic ia n s  w o u ld  l ik e ly  no t e l im in a te  the co». ve force o f  c o l le c t iv e  ba rg a in in g , or 
obv iate concerns that the b i l l  w o .d d  increase the l ik e l ih o o d  o f  conce rted  refusa ls to contract w ith  
hea lth p lans. Id.

C. Im m u n i t y  Issues - State A c t io n  D o c t r in e

In  order for c o l l e c t iv e  p r iva te  act iv ity , such as proposed in  th is  b i l l ,  to b e  s h ie ld e  from  the 
antitrusr laws , the b i l l  must sat isfy the ‘‘stale ac t ion  doc tr ine” as set out in  California Retail 
Liquor D e a le r s  Assn. V. Mid Cal Aluminum, Inc. 445 U .S .  97 (I960), Southern Motor Curriers 
Rate Conference, Inc. v. United States, 4 ' 1 U .S . 4S (1985) and FTC. v. Ticor Title Ins. Co., 504 
U .S . 621 (1992). U n d e r  th is doctr ine , antitrust l ia b i l i t y  is a vo id ed  o n ly  i f  (1) the cha l lenged  
act ion is the result o f  a c le a r ly  art icu lated and a f f irm a t iv e ly  expressed state p o l i c y  to supp lant 
compet it io n , and (2) the a c t io n  is “a c t iv e ly  superv ised” by the s late . A c tua l state in v o lv em en t ,  
not deference to p r iv a te  p r ic e  f ix in g  arrangements unde r the gene ra l ausp ices o f  state law , is the 
p re cond it io n  for im m u n i t y  from  federal law . Ticor, 504 U .S . at 621, 112 S. C l .  2169, 2176 — 77.

A c t iv e  sup e rv is io n , for the purpose o f  o b ta in in g  im m u n i t y  under federa l antitrust law  
means the regu la to ry  a g e n c y  must “have  a rd  exerc ise  u lt im a te  contro l o v e r  the cha l lenged
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conduct,” Patrick  v. B ar get, 486 U.S. 94, 100 (I9S8). In this context the issue is whether “the 
state has exercised sufficient independent judgm ent and control so tliat the details o f  the rates or 
prices have been established as a product o f deliberate state intervention, not simply by 
agreement among the parties.” Ticor, 112 S. Ct. at 2177. The Court has held that a State did not 
actively supervise price arrangements when it did not establish the prices, review the 
reasonableness o f the prices, m onitor market conditions, or engage in any pointed reexamination 
o f the program. M idcal, 445 U.S. 92,105-106 (1980).

Several aspects o f  the provisions o f  SB 37 raise questions as to the adequacy of state 
supervision authorized by the bill, thereby reducing the likelihood that the legislation meets the 
requirements o f  the state action doctrine, immunizing physicians from prosecution under federal 
antitrust laws. First, the limited nature o f information that a third party representative must 
provide to the Attorney General to obtain approval to negotiate raises the question as to the 
extent the Attorney General can exercise sufficient independent judgm ent and control to make 
the determinations required under the bill. For example, the Attorney General must determine 
whether the third party has complied with the physician market share limits under the bill in 
order to decide whether the proposed negotiations exceed the authority granted under the 
chapter. The third party, however, is not required to provide any infonnation necessary to make 
such a determination, such as information relating the physicians they represent, their specialty 
areas, market shares, etc.

Second, the bill imposes substantial responsibilities on the Attorney General to approve 
or not approve a proposed negotiated contract, utilizing specific criteria, l ^ t  provides only a very 
short time frame (30 days) within which to make that fact intensive determination, and does not 
require that the parries provide any information to the.A ttorney General to make such a 
determination. M oreover, the regulatory scheme established by the bill contains no mechanism 
for members o f  the public, or others affected by the decision, to offer evidence and argument 
relating to the costs or benefits o f  the proposed contracts. All o f these factors suggest that no 
substantive review is contemplated by the legislation, nor would the Attorney General be in a 
position to exercise independent judgm ent and control in determining the reasonableness o f 
negotiated terms o f the contract.

Finally, rather than putting the burden on the proponents o f  a contract to demonstrate that 
the proposed contract complies with the articulated standards. SB 37 puts the burden on the 
Attorney General to make that determination without any information to assist in the review. 
This is contrary to established legal principles that the party requesting a change from the status 
quo has the burden o f  proving thnt the requested action s? justified The proponents o f a 
negotiated contract are the entities with the information and knowledge necessary to establish 
that the criteria have been met. SB 37’s failure to place the burden on the proponents o f the 
contract to demonstrate that the standards for approval have been met is further indicia that a 
substantive review o f  the contract terms is not contemplated by the legislation.
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For these reasons, it m ay be found that the level o f state involvement provided in SB 37 
may not be sufficient “active state supervision” under the state action doctrine to immunize 
physicians from  federal antitrust enforcement.

D. Issues relatini * ’ Geographic Service Area

1, AS 23.50.020(d) refers to get graphic service area, which is defined to mean the 
“geographic area o f  the physicians seeking to jo in tly  negotiate.” This definition raises a couple 
o f issues that need to be addressed. First, it is unclear what standards are to be used to determine 
the geographic area o f a physician under the definition. This will need to be clarified before an 
accurate and consistent market share analysis can be performed under the bill. Second, a health 
plan’s market share is calculated based on (he physician group’s geographic service area. It will 
need to be confirmed that information can, in fact, be obtained about a health plan’s market share 
within a particular physician group’s geographic service area. I f  it cannot, then the market share 
analysis contemplated in the bill will not be able to be performed.

2. AS 23.50.020(h) -  (j) provides standards for approval by the Attorney General of 
a collective negotiation. A number o f  the standards, however, appear vague, making it 
impossible to determine what factors are contemplated under the standard and whether the 
factors arc appropriate fur the Attorney G eneral's consideration. For instance, it is not clear 
what sort o f  factors or terms would fall under the category “promotion o f  health carc 
infrastructure and medical advancement’' found in subsection (i)(3). Also, to provide a balanced 
consideration o f  factors, the standards should be amended under subsection (j) to allow the 
Attorney General to consider whether the proposed contract terms impose impediments or 
decrease access to quality patient care, when weighing the anticompetitive effects o f  the contract 
terms.

I I I . E R I S A  P r e e m p t io n  I s s u e s .

The collective negotiation provisions o f this bill apply to "health benefit plans” instead of 
"health care insurers.” We understand that this wording Was intended to include sdf-iundcd 
health plans within the scope o f the bill in addition ro fully insured plans. This change, however, 
raises a federal preemption issue under the Em ployee Retirement Income Security Art o f 1974 
(ERISA). ERJSA preempts all state laws that relate to an employee benefit plan, which by 
definition includes a “health benefit plan.” ERISA regulates the administration o f employee 
health care benefits as well as the structure o f the plans. W hile (here is case law that may seem 
to narrow the breadth o f the broad ERISA preemption, this bill is still a high risk o f preemption 
to the extent that the bill will affects the benefits and administration o f a health benefit plan. 
This risk can be avoided by restricting the application o f the bill to entities traditionally regulated 
under A laska’s insurance laws, which was the approach used by Texas in similar legislation 
passed in 1999.
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IV. M iscellaneous Issues.

W ritten testimony submitted to various committees last year, and proposed AS 
23.50.020(f)(2) indicate that negotiation w ith an authorized third party is not mandatory for 
health benefit plans. However, The language in proposed AS 23.50.020(c) and (d) imply Thai all 
health benefit plans are required to negotiate with an authorized third party unless it can prove 
that it docs not have substantia] market power. The bill needs t o  clarity wheTher such 
negotiations are voluntary or not.

By using the term “health benefit plan” in the bill, insurance companies are not subject to 
the bill’s requirements as may have been intended. I f  this is not the legislature’s intent, then the 
bill should be amended to clarify that insurers are subject to this bill.

I f  you have any questions regarding these w ritten comments, please let us
know.

Very' truly yours,

BRUCE M. BOTELHO 
ATTORNEY GENERAL

By:
Clyde E. Sniffcn, Jr. 
Assistant A ttorney General

cc: Members, Senate Judiciary Committee
Senator Pete Kelly 
Mike Abbot, Office o f the Governor 
Robeit Lohr, Division o f  Insurance 
Deborah Bclu, Department o f  Law 
Chrystal Smith. Department o f Law
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OpUTED STATES OF AMERICA 
' • • FEDERAL TRADE COM M ISSION

WASHINGTON. D.C. 20580

May 13, 1999

The Honorable Rene O. Oliveira 
Texas House o f Representatives 
P.O. Box 2 9 IU 
Austin, Texas 7S76S-2910

Dear Representative Oliveira:

The Bureau o f  Competition o f the Federal Trade Commission is pleased to respond to your 
request, dated M ay 5, 1999, for comment on Senate Bill 1468. "An Act Relating to the 
Regulation o f  Physician Joint Negotiation" (SB 1468), which currently is being considered
by the Texas legislature.—  The bill would permit competing physicians to jointly negotiate 
contractual terms with health plans under certain circumstances. Our understanding is that SB 
146S has been adopted by the Texas Senate, and that a vote on a similar measure is expected 
in rhe House o f Representatives in the very near future. Given the limited time available, we 
highlight three concerns about the bill, but are not able to provide a complete analysis o f all 
the issues that the bill raises.

The Commission has previously expressed serious concerns about the impact On consumer 
welfare o f  a federal proposal to enact an antitrust exemption intended to authorize collective 
negotiation between health service practitioners and health plans. Tn testimony before the 
Committee on the Judiciary o f the United States House o f  Representatives in July 1998, the 
Commission opposed enactment o f H.R. 4277, the "Quality Hcalth-Carc Coalition Act o f 
1998." The Commission stated that the exemption would immunize "a broad range o f 
anticompetitive jo in t conduct by physicians and other health carc professionals that could 
seriously harm consumers and undermine efforts to promote high-quality, cost-effective 
health care for consumers." Furthermore, the Commission pointed out, the exemption would 
impair innovation in health care financing and delivery', and reduce choices among alternative 
health plans. Finally, the Commission noted that an antitrust exemption is not needed in order 
to allow physicians collectively to express their concerns about patient care and quality of 
care issues that m ay arise from their participation in managed care plans, or to permit them to 
enter into jo in t ventures that can offer belter alternatives to patiems or to health plans. A copy 
o f the Commission's testimony is enclosed for your information.

The bill being considered by the Texas legislature differs from H.R. 4277 in various respects. 
Iri contrast to the federal proposal, which would simply provide an antitrust exemption for 
collective negotiations, SB 1468 requires some oversight o f the negotiating process by the 
Texas Attorney General. In addition, SB 1468 w ould limit to 10% the proportion o f 
physicians in a geographic area who could negotiate collectively, unless the Attorney General 
approved inclusion o f  a larger number in the group. The bill allows collective negotiation o f 
certain types o f  fee-related issues only where the Attorney General determines that the health 
plan has substantial market power.
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The Honorable Rene O. Oliveira 
Texas House o f  Representatives 
P.O. Box291U 
Austin, Texas 7S76S-2910

Dear Representative Oliveira:

The Bureau o f  Competition o f the Federal Trade Commission is pleased to respond to your 
request, dated M ay 5 ,1999, for comment on Senate Bill 1468, "An Act Relating to the 
Regulation o f  Physician Joint Negotiation" (SB 1468), which currently is being considered
by the Texas legislature.— The bill would permi: competing physicians to jo intly negotiate 
contractual terms with health plans under certain circumstances. Our understanding is that SB 
1468 has been adopted by the Texas Senate, and that a vote on a sim ilar measure is expected 
in the House o f Representatives in the very near future. Given the limited time available, we 
highlight three concerns about the bill, but are not able to provide a complete analysis o f all 
the issues that the bill raises.

The Commission has previously expressed serious concerns about the impact on consumer 
welfare o f  a federal proposal to enact an antitrust exemption intended to authorize collective 
negotiation between health service practitioners and health plans. In testimony before the 
Committee on the Judiciary o f  the United States House o f  Representatives in July 1998, the 
Commission opposed enactment o f H.R. 4277, the "Quality Health-Care Coalition A ct of 
1998." The Commission stated that the exemption would immunize "a broad range o f 
anticompetitive jo in t conduct by physicians and other health carc professionals that could 
seriously harm consumers and undermine efforts to promote high-quality, cost-effective 
health care for consumers." Furthermore, the Commission pointed out, the exemption would 
impair innovation in health carc financing and deliver)', and reduce choices among alternative 
health plans. Finally, the Commission noted that an antitrust exemption is not needed in order 
to allow physicians collectively to express their concerns about patient care and quality o f 
cure issues that may arise from their participation in managed care plans, or to permit them to 
enter into jo in t ventures that can offer belter alternatives to parients or to health plans. A copy 
o f the Commission's testim ony is enclosed for your information.

The bill being considered by the T ex a s  legislature differs from H.R. 4277 in various respects. 
In contrast to the federal proposal, which would simply provide an antitrust exemption for 
collective negotiations, SB 1468 requires some oversight o f the negotiating process by the 
Texas Attorney General. In addition, SB 146S would limit to 10% the proportion o f 
physicians in a geographic area who could negotiate collectively, unless the Attorney General 
approved inclusion o f  a larger number in the group. The bill allows collective negotiation of 
certain types o f fee-related issues only where the Attorney General determines that the health 
plan has substantial m arket power.
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It is  n o t c le a r , h o w e v e r , to  w h a t ex ten t th ese  d if fe r e n c e s  w o u ld  r e d u c e  th e  p o te n tia l fo r  ■ •
a n i /c o in p c iii iv e  e f f e c t s  o th e r w ise  lik e ly  to arise from  th e  a u th o r iza tio n  o f  c o l le c t iv e  
b a rg a in in g  a m o n g  c o m p e t in g  p h y s ic ia n s . F or e x a m p le , th e  p r o v is io n  in  S e c tio n  2 9 .0 9 (b )  that 
n o  jo in t  n e g o t ia t io n  sh a ll  rep resen t m o re  than 10%  o f  the l ic e n s e d  p h y s ic ia n s  in  a d e fin ed  
g eo g ra p h ic  a rea  p r o v id e s  n o  s ig n if ic a n t lim ita tion  o n  th e  a g g r e g a t io n  o f  b a rg a in in g  p o w e r  b y  
m a n y  ty p e s  o f  p h y s ic ia n  g ro u p s . F or m any m e d ic a l sp e c ia lit ie s , a g ro u p  in c lu d in g  all th e  
p h y s ic ia n s  in  a p articu lar  s p e c ia li ty  o r  su b sp e c ia lity  w o u ld  c o n st itu te  le s s  than 10%  o f  a ll 
l ic e n se d  p h y s ic ia n s , and  th eir  co m b in a tio n  in  a s in g le  b a rg a in in g  g ro u p  c o u ld  g iv e  th em  
s ig n if ic a n t m a rk et p o w e r  o v e r  h ea lth  p la n s '.^  A lth o u g h  th e  b ill p erm its  the A tto r n e y  G eneral 
to ra ise  or lo w e r  th e  p ercen ta g e  in  particular c a se s , it d o e s  n o t  p r o v id e  an y  stan d ard s to  g u id e  
the A tto rn ey  General's d e c is io n . I t is unclear, for  ex a m p le , w h e th e r  th e  b ill's  in ten t is  tliat th e  
A tto rn ey  G en era l l im it  b a rg a in in g  grou p s to 10%  o f  a p rop er ly  d e  n ed  antitrust m ark et.
W ith ou t s u c h  a lim ita tio n , th e  10%  cap on  the s iz e  o f  p n y s ic ia n  b a rg a in in g  g ro u p s d o c s  n o t  
p rotect a g a in s t  the r isk  o f  su b sta n tia l con su m er harm .

Second, it is not clear to what extent the bill's use o f a health plan market power screen for 
some types o f  collective bargaining would limit potential consum er harm. The bill prohibits 
collective negotiation on certain specified fee-related issues, unless the Attorney General 
determines that a health plan with which physicians are negotiating possesses "substantial 
market power." However, the bill provides no standard for determining when substantial 
market power will be deemed to exist. We are uncertain w hether the intent is to have the 
Attorney General apply established antiuust principles o f  m arket power analysis, or whether 
the reference in the bill's preamble to "imbalances" in bargaining power suggests some other 
approach that would compare Lhc bargaining power o f a plan to that o f an individual physician. In addition, the scope o f arrangements to which, the market power screen applies is 
limited. For example, negotiating over formulation and application o f physician 
reimbursement methodology' is not subject to the requirement that the health plan have 
substantial market power, though such matters plainly can have a direct arid substantial effect 
on fee levels. Collective negotiation about other "non-price" issues also can have a 
substantial effect on the cost o f  services that the plan covers, us well as limiting tire options 
available to plans to meet consumer demand for high-quality and affordable health insurance.

Third, the bill imposes substantial responsibilities on the Attorney General that could be 
d: fflciilt to carry' out given the time frames provided in the bill and the fact-intensive nature 
of the issues. Moreover, we note that the regulatory scheme established by the bill contains 
no mechanism for members o f the public, or others v/ho stand to be affected by the Attorney 
General's decision, to offer evidence and views pertaining to the costs and benefits o f the 
proposal or any o f  the underlying issues. In addition, the bill provides little guidance as to 
how the discretion granted lo the Attorney General is to be exercised, For example, section 
29.09(b) o f  the bill directs the Attorney General to approve a request to enter into joint 
negotiation or a proposed contract if die applicants demonstrate that "the likely benefits 
resulting from the joint negotiation or proposed contact outweigh tire disadvantages 
attributable to n reduction in competition" that may result, but it provides no criteria 10 guide 
the Attorney General in evaluating benefits or disadvantages, or in weighing one against the
o th c r .^

We hope you find these comments helpful. Should you have any additional questions 
concerning this issue, please contact Richard Feinstein at 202-326 36SS.

Sincerely yours,

FAX NO. 9C7276G554 P. 07/15
http://www.ftc.gov/be/vP90009.hc
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1. T h is  letter represents the view s o f  the sta ff o f  the B u reau  o f  C om petition  o f  the Federa l Trade C om m ission  
and does not necessarily  represen t the view s o f  the C om m iss ion  o r  any in d iv idua l C om m issioner.

S '
2. Physicians differ as to specialities and these individual specialties m ay constitute different product markets. 
M oreover, relevant geographic markets may differ as to specialty.

3 . The nature o f  the overs igh t actua lly  exercised by  the A tto rney  General is im portan t to the question whether 
private parties acting pursuan t to the statute w ould be exem pt from  trie federa l antitrust laws b y  virtue o f  the 
"state action  doctrine ." T h e  "state action  doctrine" a llow s a  state to override the national p o licy  favoring  
com petition  where the state legislature clearly articulates a  po licy  to d isp lace  com ped rion  with regulation , and 
state o ffic ia ls activ e ly  superv ise private anticompetitive conduct. See California Retail Liquor Dealers Ass'n v. 
Midcul Aluminum. Inc.. 4 4 5  U .S .  9 7  (1 9 S 0 ). The active superv 's ion  requirem ent "is designed to ensure that the 
state action  doctrine w ill she lter on ly  the particular anticom petitive acts o f  private parries that in the judgm en t 
o f  the State, actua lly  fu rther state regulatory po lic ies ."  Patrick v. Burgut, 4 8 6  U .S . 9 4 , 1 00  (1 9 S 8 ) . T h e  question 
to be addressed in any in d iv idua l case, therefore, is "whether the State has exercised  su fficien t independent 
judgm en t and con tro l so  that the details o f  the rates o r  prices have been estab lished as a product o f deliberate 
state intervention, not s im p ly  b y  agreement am ong private parties," Federal Trade Commission v. Ticor Title 
Insurance Co.. 5 0 4  U .S.621, 634-35 (1992). W e ncte in particu lar that S e c r i ' a 29.09(c) o f  the b ill prov ides that 
an approval o f  the initial filing  fo r authorization to bargain co llective ly  covers; a ll subsequent negotiations 
between the parties , epparcn tly  w ithout regard to w hether circum stances h av e  changed such that the subsequent 
bargaining m igh t n o  longer qua lify  fo r approval.

>uH 2/28/00 11:4 S A.«
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W ASHINGTON. D.C. 205S9

Bureau of Cumpclitiuii
Richard A . FeinJtcin 
A jab tan t D irector

D i r e c t  D i e t  ,
(202) 3260 6S3 . \

October 29, 1999

Robert R. Rigsby 
Interim Corporation Counsel 
Office o f  the Corporation Counsel 
Government o f  the District o f Columbia 
441 Fourth Street, N.W ., Tenth Floor North 
Washington, D.C. 20001

R e; Physicians Negotiation Act of 1999 

Dear Mr. Rigsby:

This letter is a response to your request for comment by Federal T r2de Commission staff 
on the "Physicians Negotiation Act o f 1999," Bill No. 13-333 in the District o f Columbia 
Council. This bill is intended to permit competing physicians to engage in collective 
bargaining with health plans. As is discussed below, the Com m ission has opposed 
enactment o f  a bill currently before Congress, H.R. 1304, tliat would create an antitrust 
exemption for collective negotiations between health care providers and health plans.
Such an exem ption, the Commission stated, will not ensure better carc for patients, and 
threatens to raise health care costs and reduce access to c2re. In m y view, the District o f 
Columbia proposal raises similar concerns.

In addition, it is doubtful that the D.C. bill in its current form would immunize physicians 
from liability for conduct that violates the federal antitrust laws. State economic 
regulation can immunize private parties from federal antitrust liability, but only where it 
satisfies the requirements o f  the "state action" doctrine. It is unclear whether enactments 
of the D istrict o f Columbia Council would be treated as equivalent to statutes o f a state 
legislature for purposes o f the state action doctrine. M oreover, even assuming the Council 
has the ability to confer state action immunity, the level o f  governmental involvement 
called for in the bill fa lls  far short o f the "active state supervision" that the Supreme Court 
has required to displace federal antitrust law.

B a c k g r o u n d

Antitrust law already allows doctors to collectively negotiate with health plans in various 
circumstances in which consumers are likely to benefit. The Federal Trade Commission 
and the D epartm ent o f  Justice have issued health carc policy statements that emphasize 
physicians' ability under the antitrust laws to organize networks and other joint 
arrangements ro deal collectively with health plans and other purchasers.LL In addition, 
health carc professionals cat), tlirough their professional societies and other groups, jointly

JAN-19-01 FRI 17:35 COMMERCIAL SECTION FAX NO. 9072768554 . P. 09/15
http://www.flc.gciv/bc/rigsby.htr.
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provide inform ation and express opinions to health p la n s .^  Legislative proposals to 
permit collective bargaining by heallh care professionals, however, such as the one 
pending Li the D istrict o f Columbia, seek to authorize conduct that, would otherwise 
constitute unlawful price fixing or other serious antitrust violations.

The Commission's .Tune 1999 testimony on H.R. 1304 before the House Judiciary 
Committee explains its opposition to creating an antitrust exemption to allow otherwise 
unlawful collecL’ve bargaining by competing health care providers. The Commission's 
belief that such an exemption could cause serious harm — to consumers, employers who 
provide health care coverage for employees, and to federal, state, and local governments -- 
is based on its experience investigating the effects o f numerous instances o f collective 
bargaining by competing health care providers. For example, the Commission, after a 
joint investigation w ith the Commonwealth o f Virginia, issued a consent order settling 
charges that a group o f  physicians in Danville, Virginia, agreed on reimbursement ra t’s 
and other terms o f  dealing with health plans, and agreed not to deal with plans that d not
meet those terms.—  The Commonwealth o f Virginia collected S I70,000 in damages and 
penalties for the increased costs the state was forced to bear in providing health care 
benefits to its employees as a result o f  the physician group's conduct/—) Likewise, the 
Commission took enforcement action against collective fee demands by pharmacists in 
the State o f New Y ork that cost the state an estimated S7 million in increased health
benefits costs for state em p lo y ees.^

Without antitrust enforcement to block such price fixing, the Commission stated, "we can 
expect prices for health care services to rise substantially." Raising health care costs and 
making health insurance less affordable, the testimony ^'■erved, threat-ns to increase the 
already substantial uninsured population, and thereby recuce access to health care 
services. In addition, the Commission noted that the exemption could also allow 
physicians to collectively demand terms from health plans that would make it difficult for 
consumers to choose to obtain services from allied health care providers, such as 
nurse-midwives.

The Commission emphasized that immunizing collective bargaining would impose costs 
without any guarantee that patients’ interests in quality care would be served:

Collective bargaining rights arc designed to raise the incomes and improve 
working conditions o f union members. The law protects the United Auto 
W orkers' right to bargain for higher wages and better working conditions, but 
we do not rely on the UAWr to bargain for safer cars. C o n fe ss  addressed 
those concerns in other w a y s .^

The Commission's testimony also pointed out that other approaches to improve quality 
and protect consumers have been proposed that would not sacrifice the benefits o f 
competition by granting collective bargaining rights to health care professionals, and 
briefly described some o f  those proposals. A copy o f the testimony (Attachment A) is 
enclosed for your information.

I am also enclosing a copy o f a letter from FTC staff discussing a collective bargaining 
bill in Tcxi*1- (Attachment B). The letter notes that the Texas bill, while different in certain 
respects from the federal proposal, still carries substantial potential for consumer harm.

T h e  D istrict of C olum bia Bill
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The District o f  Columbia bill closely follows model state legislation on physician 
collective negotiations developed by the American Medical Association. In fact, the bill 
appears to adopt all o f  the provisions o f the AM A mode] except Section 1, w inch is a 
declaration o f  legislative purpose. I w ill first discuss a few issues regarding the scope o f  
conduct the bill seeks to authorize, and then analyze the question whether the bill would 
be effective in  creating im munity from federal antitrust law for private parties acting 
pursuant to its provisions.

T he Scope of P erm itted  C onduct

Tlie collective bargaining perm itted by the bill is subject tc certain limitations not present 
in the federal proposal, but these limitations are ambiguou„ in some im portant respects.
As a result, it is difficult to ascertain the precise scope o f  conduct that the bill would seek 
to authorize. In  any event, however, the two primary ways that the bill limits collective 
bargaining — the market share limitations and ihe ban on boycotts — appear to leave 
consumers at risk o f substantial harm.

First, the bill's reach depends in part on narket shares o f health plans and, to a lesser 
extent, physician groups. It authorizes collective negotiation with health plans, but 
nego"iation over certain price-related terms is limited to situations in which the health plan 
has "substantial market power," which, under the bill's terms, exists when a health plan's 
market share exceeds 15%. In addition, under section 5(f), where a health plan has less 
than a 5% m arket share, Lhe physician group m ay not exceed 30% o f  physicians (or o f a 
particular physician type or specialty) in the health plan service area.

Although the bill appears to make the concept o f  market power an important limitation on 
some forms o f  collective bargaining, it is unclear now market shares are to be delineated 
or applied. According to the bill, substantial mar ket potver exists if he health plan has a 
15% share o f  any o f the following: (1) the number o f covered lives as reported by the 
insurance commissioner; (2) the actual number o f  consumers of prepaid comprehensive 
health services: o r (3) a particular "market segment." to wit: "Medicare. M edicaid, or 
commercial, managed care and health maintenance organization." Although category (1) 
appears straightforward, it is unclear to us what is intended by the other two categories. 
Moreover, it is not clear what geographic area would be used to calcuir c m arket shares, at 
least with respect to categories (2) and (3). or which payers are to be included in the 
market share calculations.

Aside, from the ambiguity, however, the bill's, provisions arc not based on accepted 
concepts o f  m arket power in a legal or economic sense. Market power is, sim ply put, the 
power to raise prices above competitive levels, or in the case o f buyers, the ability to 
reduce prices below competitive levels. Market share can indicate market power, but only 
if  based upon a properly defined market. Even if  the bill's categories correctly identified 
relevant m arkets, a 15% market share (let alone a share above 5%) is not a level ordinarily 
presumed to constitute market p o w e r .^  In addition, the bill does not take into account 
case o f entry in assessing market power, as antitrust analysis ordinarily would.

The limitation on the "market share" o f physician groups negotiating with sm all health 
plans (which sets a higher threshold for physician market power than for health plan 
market power) also does not reflect market power, and may understate the economic clout 
n f a physician group. The 30% share limitation is based on the portion o f physicians "in

http://wvAv.ftc.gov/bc/rigsby.li
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tlic health plan service area or proposed service area." There is no reason, however, to 
expect that a health plan service area would necessarily represent tin appropriate 
geographic market for the physician services in question. Indeed, geographic markets for 
physician services m ay vary by specialty. A health plan service area could well be broader 
that the geographic m arket for physician services, with the result that the 30% cap would 
not prevent aggregation o f  physicians with substantial market power w ithin the service 
area negotiating w ith very small health plans.

The other m ajor limitation in  the bill, section 2(b), which provides that "Nothing herein 
shall be construed to allow a'boycott," also raises significant questions o f  interpretation 
and may not offer significant protection to consumers. First, its wording and placem ent 
could be read to suggest that the limitation applies only to the conduct authorized in 
Section 2, rather than the entire bill. I f  that were the case, other sections o f the bill could 
permit physicians to engage in boycotts. Second, the term "boycott" has been subject to 
varying interpretations, in some cases being understood as collective refusals to deal to 
force a party to accept terms, and in others limited fu refusals to deal with third parties to 
pressure another party w ith whom the group has a d is p u te d  It is unclear whether the bill 
is intended to bar agreements not to deal with health plans except on 
collectively-determined .erms, or whether it would only prohibit agreements to withhold 
services from third parties (patients or others), in order to pressure health plans to accede 
to the contract terms demanded by the physician group.

The federal collective bargaining bill excludes from its authorization "collective, cessation 
o f services to patients" (i.e., boycotts in the narrow sense), and die Commission in its 
testimony (p.S) observed that "this limitation lakes vimially nothing away from the 
coercive power the bill grants to providers," Furthermore, as the testimony explains, a 
collective refusal to contract, if  it did not force the health plan to capitulate to physician 
demands for fee increases, could result in patients' having to pay medical bills out o f their 
own pockets, and thus would impose formidable obstacles to patients seeking care.

Even if  it were clear that the D.C. bill would not protect physicians' concerted refusals to 
deal with health plans, however, its authorization of collective bargaining would still 
present a serious risk o f  anticompetitive harm. As the Commission has previously 
observed, collective negotiations by their very nature can convey an implicit threat that if  
the health plan dees not agree to terms acceptable to the physician group, the plan will be 
unable to obtain agreements with group m em b ers .^  By immunizing, and thereby 
encouraging, agreements among physicians on the prices and other terms they will accept 
from health plans, the bill woulu facilitate coordinated conduct among physicians, such as 
collusive refrisals to deal that, even though not immune, would be difficult to detect and 
prosecute. I would also note that the analysis that accompanies the AM A model 
legislation makes it clear that the bill's purpose is to allow physicians to exert "leverage" 
over payers in order to obtain more favorable terms. Thus, excluding concerted refusals to 
contract from the bill's protections would not appear to eliminate the coercive force o f 
collective bargaining, or obviate concerns that the bill would increase the likelihood o f 
concerted refusals to contract.

I would also note that the analysis in the AMA model states that Section 2 allows 
physicians to discuss managed care contract terms "free from the a. ritrust risk that 
normally accompanies such collaborative activity." You m ay wish to advise Council 
members tliat the antitrust laws do not prohibit the mere discussion o f issues such as those 
enumerated in Section 2 unaccompanied by agreements on the terms on which the

o f 7 2/28/00 1 A.N
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physicians will deal, . . .......

Im m unity  Issues

Under !hc judicially-created "state action" doctrine, states may override the national policy 
favoring competition and provide that aspects o f  their economies will be governed by state 
regulation rather than market forces. States, hov<-cver, may not simply authorize private 
parties to violate the antitrust law s .^ 1  Instead, a state must substitute its ow n control for 
that o f  the market. To that end, the state legislature must clearly articulate a policy to 
displace competition with regulation, and state officials must actively supervise the 
private anticompetitive conduct. See California Reiail Liquor Dealers Assen v. M idcal 
Aluminum, Inc., 445 U.S. 92 (19S0).

A threshold issue is whether the District o f Columbia is equivalent to a state for purposes 
o f the state action doctrine, or otherwise has the ability under federal law to create 
antitrust im munity for private parries. F am not aware o f any controlling authority on the
question, and I am not in a position to offer an opinion.—  It is, o f  course, a key question 
to be resolved, because if  the Council lacks authority to create antitrust im munity through 
adoption o f  a regulatory scheme, physicians acting in reliance on the bill w ould be 
exposed to significant risk o f  antitrust habilit / .

Assuming, however, that the Council has the authority to create state action immunity, the 
critical question, is whether the bill establishes a scheme with sufficiently active state 
supervision o f private conduct to satisfy the second prong o f  the state action test. The bill's 
authorization o f  collective bargaining appears to satisfy the requirement o f a state policy 
to supplant competition. But in order for state supervision to be adequate for state action 
purposes, state officials m ust "have and exercise ultimate control over the challenged 
anticompetitive conduct." Patrick v. Bnrgc.t, 4S6 U.S. 94, 100 (1988). On this second 
requirement for immunity, the bill falls far short. ‘

Section 6 o f the bill provides that the representative who will negotiate on behalf o f 
physicians must obtain approval from the M ayor to undertake negotiations. The M ayor is 
to witlihold approval if  "the proposed negotiations would exceed the authority granted 
under this act." Section. 6(b). The Mayor is to make this determination w ithin 30 days 
based on information identifying the representative, its plans and procedures, and "a brief 
report" identifying the proposed subject matter o f  the negotiations and the expected 
benefits to be achieved. In addition, the representative must furnish for the M ayor's 
approval, prior to dissemination, a copy of "all communications to be made to physicians 
related to negotiations, discussions, and health plan offers." The bill does not grant the 
Mayor the power to review and disapprove contract terms or other matters on the ground 
that they are unreasonable 'njust, or otherwise contrary to the interests o f consumers.

The Supreme Court has made it clear that the arrive supervision standard is a rigorous
one, designed to ensure that an anticompetitive act o f a private party is shielded from ’•
antitrust liability only when "the Statu has eTectivcly made (the challenged) conduct its
own." Patrick at 106. It is not met where the reviewing state official docs not evaluate the
substantive merits o f  the private action. Id at 102-105. Thus, the Court has held that a
state did not actively supervise price arrangements when it did not establish the prices,
review the reasonableness ol'prices, monitor m arket conditions, or engage in any "pointed
reexamination" o f  the program. Midcal, 445 U.S. at 105-106. Active supervision requires
that the state exercise "sufficient independent judgment and control so that the details of
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the rates qr prices have been established as a product o f deliberate state intervention, no t 
simply by agreement among private parties." Federal Trade Conimission v. Ticor Title 
Insurance Co.. 504 U.S.621. 634-35 (1992).

The apparently lim ited nature o f  the Mayor's authority to review  and approve the 
authorized private conduct alone makes the bill on its face inadequate to establish active 
supervision. O ther aspects o f the bill also raise questions as to the adequacy o f 
supervision. F o r example, the limited nature o f  infonnation that a physician representative 
must provide to obtain approval would raise questions as to the extent to which 
government officials have exercised "sufficient independent judgm ent and control." 
Indeed, it is unclear that the M ayor would even have sufficient inform ation to determine 
whether the group's negotiations complied with the market share limitations o f  the bill. In 
addition, the bill's failure to specify a standard against which the M ayor would evaluate 
proposed collective bargaining activities further suggests that no substantive review is 
contemplated.

Parties claiming im munity under the state action doctrine bear the burden o f  establishing 
that they are entitled to such immunity. Thus, should the Council desire to go forward 
with a collective bargaining bill, it w ill be important to ensure that the bill establishes a 
regulatory scheme that meets the rigorous requirements that the Supreme Court has 
established. Otherwise, physicians relying on the bill's provisions to provide antitrust 
immunity w ould risk exposure to potentially significant financial liability for their actions.

4- 4- i f

I hope you find these comments helpful. The views expressed in this lener, o f  course, do 
not necessarily represent the views o f the Commission or any individual Commissioner. 
Should you have any additional questions, feel free to contact m e at 202-326-36SS.

4
Sincerely,

Richard A. Fcinstcin 
Assistant Director

Attachments

E ndnotes

1 See Statements o f  Antitrust Enforcement Policy in Health Care, 4 Trade Reg. Rep. (CCH) 13 , 15 1  
(August 1996) (ovoilublc nt \vww.t>c.i:ov.'r;ports.'’hlih3.s hrm l.

2. Sc'c. e.g.. Schachar v. American Academy o f  Ophthalmology, 870 F.2d 397 (7 1'1 C ir. 19S9); Statements 4 
& 5 o f Statement.'; o f Antitrust Enforcement Policy in Health Care, supra note 1.

3. Physicians Group. Inc., 120 F.T.C. 567 (1995) (consent order).

4. Commonwealth o f  Virginia v. Physicians Croup, Inc., 1095-2 Trade Cas. (CCH ) 1j 7 1 ,2 36  (W .D. Va. 
1995) (consent decree).

5. See Peterson D rug Com pany, 115 F.T.C, 492, 340 (1992). Sec also Pharm aceutical Society o f  the State 
o f New York, Inc., 113 F.T.C. 661 (1990) (consent order).
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6. Testim ony o f  Federal Trade Comm ission before the House Judiciary Com m ittee on H.R. 1304 (June 21, 
1999) at 10. • ' '■

7. See. e.g.. Statem ent 8 o f  Statements o f  Antitrust Enforcement Policy in H ealth  Care, supra note 1 
(establishing antitrust "safety zone" for physician network jo in t ventures that constitute 20 percent or less o f  
the physicians in each physician specialty in the relevant geographic market)

8. See Hartford Fire Insurance Co. v. California, 509 U.S. 764 (1993). In H arford , which construed the 
meaning o f  the term "boycott" for purposes o f  the M cCatran-Fcrguson Act, Justice Scalia, w riting for the 
majority, distinguished betw een boycotts and "concerted agreements to seek p. tticular terms in  particular 
transactions," w hich he term ed "cartelization." Id. at 801-S02. A boycott, Justice Scalia wrote, is limited to a 
refusal to deal with a parry in order to obtain an objective collittcral to the boycoltcrs' relationship w ith  that 
party. Id. a t SOI. H e aJso pointed to a distinction in labor law  between a strike, i.e., a  collective refusal to 
deal with an em ployer to obtain better contract terms from  that employer, and a boycott, involving a work 
stoppage designed to pu t pressure on som e other employer.

9. See M ichigan State M edical Society, 101 F.T.C. 191,296 n.32 (19S3) ("t^cJbarg3ining process itself, 
carries the im plication o f  adverse consequences i f  a satisfactory agreem ent cannot be obtained"); see also 
Preferred Physicians Inc., 110 F.T.C. 157,160 (19S8) (consent order) (threat o f  adverse consequences 
inherent in collective negotiations)..

10. Parker v. Brown, 341 U.S. 351 (1943) ("a state does not give immunity to those who violate the 
Sherman Act by authorizing them to violate it, or declaring that their action is lawful").

11. In American Telephone &. Telegraph Co. v. Eastern Puy Phones, Inc.., 767 F. Supp. 1335 (E.D. Va. 
1991), the court ruled that a regulatory schem e o f  the District o f  Columbia did not provide state action 
immunity, w ithout discussing w hether the D istrict stands on the same footing as states with respect to the 
state action doctrine. A n  earlier case (arising prior to Congress' grant to the D istrict o f  home rule powers) 
involving the D istrict o f  Columbia Arrnury Board, a governmental entity, evaluated antitrust im munity 
claims with reference the Board's federal enabling legislation. SeeH echt v. Pro-Football, Inc., 444 F.2d 931 
(D.C. Cir 1971).
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S e n a t o r  R o b in  T a y l o r
C h a i r ,  S e n a t e  J u d i c i a r y  C o m m i t t e e
M a i l s t o p :  3 1 0 0 , R o o m  3 0
S t a t e  C a p i t o l
J u n e a u , A K  9 9 8 0 1 - 1 1 S2

R e :  S B  3 7  -  P h y s i c i a n  N e g o t ia t io n s  w i t h  H e a l t h  B e n e f i t  P la n s  

S e n a t o r  T a y l o r :

T h i s  le t t e r  r e s p o n d s  to  q u e s t io n s  r a i s e d  d u r in g  th e  S e n a t e  J u d i c i a r y  C o m m i t t e e  
h e a r in g  h e ld  J a n u a r y  2 2 , 2 0 0 1 , a t 1 :3 0  p .m . r e g a r d in g  S B  37 , “ A n  A c t  r e la t in g  to 
c o l l e c t i v e  n e g o t ia t io n  b y  p h y s i c i a n s  w it h  h e a lt h  b e n e f i t  p la n s  . . . .”  D u r i n g  th e  h e a r in g , 
tw o  s p e c i f i c  q u e s t io n s  w e r e  a s k e d  o f  th e  D e p a r tm e n t  o f  L a w :  (1 ) P lo w  h a v e  o th e r  s ta te s 
d e a lt  w i t h  a n t it r u s t  i s s u e s  f o r  t h is  t y p e  o f  le g i s l a t i o n ?  a n d  (2 ) A r e  h e a lt h  b e n e f i t  p la n s  
e x e m p t  f r o m  a n t it r u s t l a w s ,  a n d  i f  s o , d o e s n ’ t S B  37  e s s e n t i a l l y  “ l e v e l  th e  p la y in g  f i e l d ” 
b e tw e e n  p h y s i c i a n s  a n d  h e a l t h  c a r e  p la n s ?  W e  w i l l  a d d r e s s  e a c h  o f  t h e s e  q u e s t io n s  
s e p a r a t e ly .

1. H o w  have o th e r  states dea lt w ith  a n titru st issues f o r  th is  type o f

O n  D e c e m b e r  15 , 1 9 9 5 , th e W a s h in g t o n  S t a t e  A t t o r n e y  G e n e r a l ’ s  O f f i c e ,  w i t h  the 
a s s i s t a n c e  o f  e c o n o m ic , m a n a g e m e n t , a n d  p o l i c y  e x p e r t s , m a d e  a r e p o r t  to  th e 
W a s h i n g ‘ o n  S t a t e  L e g i s l a t u r e  ( th e  “ W a s h in g t o n  R e p o r t ” ) o n  th e  n l e  o f  a n t it ru s t 
im m u n i t y  in  W a s h in g t o n ’ s  h e a lt h  c a r e  m a rk e t . T h e  p u r p o s e  o f  th e  r e p o r t  w a s  to 
“ e x a m in e  th e  i s s u e  o f  w h e t h e r  a n t it ru s t im m u n i t y  s h o u ld  b e  g r a n t e d  to a l l o w  c e r ta in  
a c t i v i t i e s  b y  h e a lth  c a r e  p r o v id e r s  a n d  p u r c h a s e r s  w h i c h  m ig h t  o t h e r w i s e  v io la t e  s ta te  o r 
fe d e r a l a n t i t r u s t  l a w s . ” 1 A c c o r d i n g  to th e r e p o r t , e ig h t e e n  s t a t e s  h a d  s t a tu te s  (a t th a t t im e )

leg isla tion?

1 The repott is 89 pages in length, with an additional 100 pages of appendices. Ih e  executive summary 
and selected portions of the report are attached.
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th a t p r o v id e d  fo r  s o m e  d e g r e e  o f  a n titr u s t  im m u n ity  fo r  h e a l t h  c a r e  p r o v id e r s .  T h e s e  
s ta tu te s  r e p r e s e n t  a  b r o a d  r a n g e  o f  a p p r o a c h e s  to  p r o v id in g  a n titr u s t  im m u n it y  in  v a r io u s  
c ir c u m s ta n c e s . S o m e  s ta tu te s , fo r  e x a m p le ,  r e s tr ic t  j o i n t  a c t iv i t y  to  ru ral a r e a s  w h i le  
o tl rs  a p p ly  o n ly  t o  h o s p i t a ls .  N o n e  o f  th e  s ta tu te s  r e v ie w e d  in  th e  W a s h in g t o n  R e p o r t  
p r o v id e  fo r  th e  k in d  o f  c o l l e c t i v e  n e g o t ia t io n  a m o n g  p h y s ic ia n s  c o n t e m p la t e d  b y  S B  3 7 .  
A  s u m m a r y  o f  th e  la w s  in  th e s e  e ig h te e n  s ta te s  a s  o f  1 9 9 5  is  in c lu d e d  w it h  th e  a t ta c h e d  
m a te r ia ls .

W e  h a v e  r e v ie w e d  th e  s ta te  s ta tu te s  id e n t i f ie d  in  th e  W a s h in g t o n  R e p o r t ,  a s  w e l l  
a s  o th e r  s ta te  s ta tu te s  to  id e n t if y  o th e r  s ta te s  th a t h a v e  a d o p t e d  la w s  th a t a l l o w  c o l le c t i v e  
n e g o t ia t io n  a m o n g  p h y s ic ia n s  in  a m a n n e r  s im ila r  to  S B  3 7 .  W e  c o u ld  id e n t i f y  o n ly  tw o  
s ta te s  w it h  s im ila r  l e g is la t io n  -  W a s h in g to n  a n d  T e x a s . O n e  o th e r  s ta te , N e w  J e r s e y , a n d  
th e  D is t r ic t  o f  C o lu m b ia  h a v e  c o m p a r a b le  b i l l s  p e n d in g .

A. W ash ing ton  S ta te  Law .

In  1 9 9 7 ,  p a r t ia lly  a s  a r e s p o n s e  to  h e a lth  c a r e  r e fo r m  a n d  th e  c r e a t io n  o f  H M O ’s ,  
W a s h in g to n  e n a c t e d  le g i s la t io n  th at s ig n i f i c a n t ly  c h a n g e d  it s  h e a lth  c a r e  la w s .  R e v is e d  
C o d e  o f  W a s h in g t o n  ( “ R C W ”) 4 3 .7 2 .3 0 0  -  .3 1 0  w a s  a m e n d  id  to  r e c o g n iz e  th at  
c o m p e t i t io n  a m o n g  h e a lth  c a r e  p r o v id e r s , f a c i l i t ie s ,  p a y e r s ,  a n d  p u r c h a s e r s  c o u ld  h* 
b e n e f ic ia l  c o n s u m e r  im p a c t s ,  a n d  p r o v id e s  a n titr u s t im m u n it y  to  c e r ta in  h e a l th  cute, 
e n t it ie s  w h o  e n g a g e  in  a c t iv i t ie s  a u th o r iz e d  u n d e r  'the s ta tu te . T h e  s ta tu te  d o e s  n o t , 
h o w e v e r ,  a l l o w  a n y  a c t iv i t y  th a t w o u ld  r e s u lt  in  a p e r  se  v io la t io n  o f  s ta te  o r  fe d e r a l  
a n titru s t la w s .  T h is  e s s e n t ia l ly  fo r b id s  a g r e e m e n ts  a m o n g  c o m p e t ito r s  th a t  r e la te  to  p r ic e  
or  d is c o u n t  te r m s  a n d  fo r b id s  s tr ik e s  a n d  b o y c o t t s .

B e f o r e  c o l l e c t i v e  n e g o t ia t io n s  c a n  o c c u r  in  W a s h in g t o n , a  h e a l th  c a r e  e n t i t y  m u s t  
m a k e  a  r e q u e s t  to  th e  D e p a r tm e n t  o f  H e a lth  to  o b ta in  a n  in fo r m a l o p in io n  fr o m  th e  
A tto r n e y  G e n e r a l a s  to  w h e t h e r  th e  p r o p o s e d  c o n d u c t  is  a u th o r iz e d . T h e  r e q u e s t  m u s t  
c o n ta in  a c o m p r e h e n s iv e  d e s c r ip t io n  o f  th e  p r o p o s e d  a c t iv i t y ,  h o w  it w i l l  m e e t  th e  g o a ls  
o f  h e a lth  c a r e  r e fo r m , a n d  th e  n a tu re  o f  th e  c o n t in u  J s u p e r v is io n  a n d  o v e r s ig h t  n e c e s s a r y  
to  e n s u r e  th a t b e n e f i t s  fro m  th e  p r o p o s a l o u t w e ig h  th e  d is a d v a n t a g e s .  See  T it l e  2 4 5  
W a s h in g to n  A d m in is t r a t iv e  C o d e  ( “ W A C ”) , C h . 2 4 5 - 0 1  a n d  2 4 5 - 0 2 .

A f t e r  it r e c e iv e s  an  o p in io n  fro m  th e  A t to r n e y  G e n e r a l ,  th e  D e p a r tm e n t  o f  H e a lth  
m a y  a u th o r iz e  th e  p r o p o s e d  c o n d u c t . I f  th e  A t to r n e y  G e n e r a l d e te r m in e s  th e  c o n d u c t  is  
n o t a u th o r iz e d ,  th e  h e a l t h  c a r e  e n t ity  c a n  p e t i t io n  th e  D e p a r tm e n t  o f  H e a lth  fo r  r e v ie w  
a n d  ..p p r o v a l o f  s u c h  c o n d u c t  in  a c c o r d a n c e  w ith  a s p e c i f i c  s e t  o f  r u le s  a n d  p r o c e d u r e s  
u n d e r  W a s h in g t o n ’s  A d m in is t r a t iv e  P r o c e d u r e s  A c t  (R C W  3 4 .0 5  e t  s e q . )  th a t a l lo w  fo r  
an a d ju d ic a t iv e  p r o c e e d in g .  I f  th e  A t to r n e y  G e n e r a l d e te r m in e s  th e  c o n d u c t  is
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a u th o r iz e d , th e  o p in io n  m u s t  in c lu d e :  ( 1 )  a  d e s c r ip t io n  o f  th e  c o n t in u e d  o v e r s ig h t  th e  A G  
b e l ie v e s  i s  n e c e s s a r y  to  e n s u r e  th e  p r o p o s a l  c o n t in u e s  to  b e  a u th o r iz e d , ( 2 )  th e  fo r m  o f  
a n n u a l (o r  m o r e  fr e q u e n t)  p r o g r e s s  r e p o r ts  th a t  w i l l  a l l o w  c o n t in u in g  e v a lu a t io n ,  a n d  (3 )  
th e  t y p e s  o f  d a ta  th e  A t to r n e y  G e n e r a l b e l i e v e s  a re  n e c e s s a r y  to  e v a lu a t e  c o n t in u in g  
c o n d u c t .

In  s u m m a r y , W a s h in g t o n ’s  s ta tu te  a n d  r e la te d  r e g u la t io n s  are s t r ic t ly  c o n s t r u e d  s o  
th a t p e r  se  v io la t io n s  o f  s ta te  a n d  fe d e r a l a n titr u s t la w  a re  n o t  a l lo w e d  ( i . e . ,  n e g o t ia t io n s  
o v e r  f e e s  c a n n o t  o c c u r )  a n d  p r o p o s e d  n e g o t ia t io n s  a m o n g  c o m p e t ito r s  fo r  o t h e r  ( n o n - f e e )  
te r m s r e q u ir e  a p p r o v a l fro m  th e  D e p a r tm e n t  o f  H e a lth  a n d  th e  A t to r n e y  G e n e r a l. A  
p e t i t io n e r  c a n  c h a l le n g e  a  r e je c te d  r e q u e s t  th r o u g h  an  a d ju d ic a to r y  p r o c e s s  e s t a b li s h e d  
th r o u g h  th e  D e p a r tm e n t  o f  H e a lth .

B. T exas Law .

C h a p te r  2 9  o f  th e  T e x a s  I n s u r a n c e  C o d e  w a s  a d d e d  in  1 9 9 9 . T h is  l e g i s l a t io n ,  l ik e  
S B  3 7 ,  i s  p a tte r n e d  a fte r  th e  A m e r ic a n  M e d ic a l  A s s o c i a t io n  ( “ A M A ”) “ m o d e l ” d ra ft a n d  
p r o v id e s  a n titr u s t  im m u n it y  fo r  j o i n t  n e g o t ia t io n s  b y  p h y s ic ia n s  w ith  h e a l t h  c a r e  p la n s .  
T h is  la w  is  th e  f ir s t  o f  it s  k in d  in  th e  c o u n tr y . T h e  “ f in d in g s  a n d  p u r p o s e ”  p r o v i s io n  o f
th e  s ia tu te  r e c o g n iz e s  th a t in  s o m e  c a s e s  h e a lth  p la n s  d o m in a te  th e  m a r k e t  to  s u c h  a
d e g r e e  th a t  fa ir  n e g o t ia t io n s  b e t w e e n  p h y s ic ia n s  a n d  h e a lth  p la n s  are u n o b t a in a b le  a b s e n t  
jo in t  a c t io n  o n  b e h a l f  o f  p h y s ic ia n s .  T h e  T e x a s  le g is la t u r e  fo u n d  it n e c e s s a r y  to  a u th o r iz e  
j o in t  n e g o t ia t io n s  w h e r e  s u c h  im b a la n c e s  e x i s t .

T h e  s a l ie n t  fe a tu r e s  o f  th e  la w  a rc  a s  f o l lo w s :

1. T h e  la w  a p p l ie s  o n ly  to  h e a lth  p la n s  that p r o v id e  b e n e f i t s  fo r
m e d ic a l  o r  s u r g ic a l  e x p e n s e s  in c u r r e d  a s  a r e s u lt  o f  a h e a lth
c o n d it io n ,  a c c id e n t ,  o r  s i c k n e s s ,  a n d  n o t  for s e v e r a l o th e r  ty p e s  o f
p la n s .

2 .  C o m p e t in g  p h y s ic ia n s  w ith in  th e  s e n d e e  area  o f  a h e a l th  p la n  ca n
p ,e t  a n d  d i s c u s s  s e v e r a l  n o n - f e e  te r m s .

3 .  C o m p e t in g  p h y s ic ia n s  c a n n o t  m e e t  a n d  d is c u s s  p r ic e  te r m s  u n le s s
th e  h e a lth  p la n  h a s  s u b s ta n t ia l  m a r k e t  p o w e r  a n d  th e  p r ic e  te r m s  to  
b e  n e g o t ia te d  h a v e  a lr e a d y  a f f e c t e d  o r  th rea ten  to  a d v e r s e ly  a f f e c t  
th e  q u a l ity  a n d  a v a i la b i l i t y  o f  p a t ie n t  c a r e . T h e  A t t o r n e y  G e n e r a l  
d e te r m in e s  w h a t  c o n s t i t u t e s  s u b s ta n t ia l  m a rk e t p o w e r .
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4 .  C o m p e t in g  p h y s ic ia n s  c a n  c o m m u n ic a t e  w ith  e a c h  o th e r , b u t  n o t  
w it h  a h e a l th  p la n  e x c e p t  th r o u g h  an  a u th o r iz e d  r e p r e s e n ta t iv e .

5 .  B e f o r e  a  r e p r e s e n ta t iv e  c a n  n e g o t ia te  w it h  a  h e a l t h  p la n , it  m u s t  
p r o v id e  a r e p o r t  to  th e  A tto r n e y  G e n e r a l id e n t i f y in g  s e v e r a l  it e m s  o f  
in f o r m a t io n . A f te r  n e g o t ia t io n s ,  th e  r e p r e s e n ta t iv e  m u s t  p r o v id e  th e  
A t t o r n e y  G e n e r a l w ith  a  c o p y  o f  th e  p r o p o s e d  a g r e e m e n t  o r  n o t i fy  
th e  A t t o r n e y  G e n e r a l th a t n e g o t ia t io n s  h a v e  fa i le d .

6 .  T h e  A t t o r n e y  G e n e r a l m u s t  e ith e r  a p p r o v e  o r  d is a p p r o v e  a n  in it ia l  
f i l i n g  o r  p r o p o s e d  c o n tr a c t  w ith in  3 0  d a y s . I f  th e  in it ia l  f i l in g  or  
c o n tr a c t  is  d is a p p r o v e d , th e  A tto r n e y  G e n e r a l m u s t  p r o v id e  a w r itte n  
e x p la n a t io n  o f  a n y  d e f i c ie n c ie s  a n d  a  s t a te m e n t  o f  s p e c i f i e d  r e m e d ia l  
m e a s u r e s  th a t w o u ld  a l lo w  s u c h  d e f i c i e n c i e s  c a n  b e  c o r r e c te d .

7 .  T h e  A t t o r n e y  G e n e r a l c a n  a p p r o v e  a n  in it ia l f i l in g  o r  p r o p o s e d  
c o n tr a c t  o n ly  i f  th e  A T T O R N E Y  G E N E R A L  d e te r m in e s  th e  b e n e f it s  
o f  th e  p r o p o s a l  o u t w e ig h  th e  d is a d v a n ta g e s  fr o m  a r e d u c t io n  in  
c o m p e t i t io n .

8 . J o in t  n e g o t ia t io n s  a re  l im it e d  to  n o  m o r e  th a n  1 0  p e r c e n t  o f  th e  
p h y s ic ia n s  in  a h e a lth  p la n ’s  g e o g r a p h ic  s e r v ic e  a r e a  (w it h  lim ite d  
e x c e p t io n s ) .

9 .  P h y s ic ia n s  are  p r o h ib ite d  fr o m  a n y  c e s s a t io n ,  r e d u c t io n , o r  lim ita t io n  
o f  h e a l th  c a r e  s e r v ic e s .

1 0 . P h y s i c ia n s  m a y  n o t  n e g o t ia te  w ith  a p la n  to  e x c lu d e ,  l im it ,  or  
o t h e r w is e  re s tr ic t  n o n -p h y s ic ia n  h e a lth  c a r e  p r o v id e r s  from  
p a r t ic ip a t io n  in  a h e a lth  b e n e f it  p la n  b a s e d  s u b s ta n t ia lly  o n  th e  fa c t  
th a t th e  h e a lth  ca re  p r o v id e r  is  n o t  a l i c e n s e d  p h y s ic ia n .

T h e  T e x a s  A t t o r n e y  G e n e r a l d r a fte d  r e g u la t io n s  to  im p le m e n t  th is  la w  th a t w ere  
a d o p te d  in  M a y  2 0 0 0 .  T h e  r e g u la t io n s  are  c o m p r e h e n s iv e  a n d  req u ire  a n  a p p l ic a t io n  for  
b o th  f e e  a n d  n o n - f e e - r e la t e d  n e g o t ia t io n s  to  h ic lu d e  o v e r  4 0  c a te g o r ie s  o f  in fo r m a tio n . 
T h e  A t t o r n e y  G e n e r a l is  th e n  r e q u ir e d  to  c o n d u c t  an  in d e p e n d e n t  in v e s t ig a t io n  to  
d e te r m in e  w h e t h e r  th e  p r o p o s e d  n e g o t ia t io n s  are  a p p r o p r ia te  an d  p r o v id e  a p p r o v a l o r  
d is a p p r o v a l w it h in  3 0  d a y s .  T h e  T e x a s  r e g u la t io n s  a re  a tta c h e d .



S e n a t o r  R o b i n  T a y lo r
C h a i r , S e n a t e  J u d ic i a r y  C o m m i t t e e

J a n u a r y  3 0 , 2 C 0 1
P a g e  5

Since the adoption  o f  the above regulations in M ay  2000, there  have been no 
applications subm itted  for jo in t negotiations. Even though  the application  fee is set at 
54,000, the leg isla tu re  in tended application fees to co ver the A tto rney  G en era l’s cost o f  
adm in istering the statute , w hich is estim ated to be 5500 ,000  annually. In addition , there 
is som e specu lation  that the T exas law  will be challenged soon.

2. S u m m a r y  o f  W a sh ing ton  a n d  T exas law s co m p a red  w ith S B  37.

W ash in g to n ’s approach  to this law  w as to apply  an titrust im m unity  only to jo in t 
negotiations that are not p e r  se  illegal under state and federal an titrust law s. This 
rem oves any fee-related  negotiations from the pro tections o f the statu te . Even then, 
W ashing ton  has estab lished  a fairly com prehensive rev iew  procedure that requires active 
state involvem ent, includ ing  continuing rev iew  and investigation  o f  contracts, to 
determ ine w heth er such  contracts rem ain beneficial.

T exas allow s fee-related  jo in t negotiations, subject to review  and approval by the 
A ttorney G eneral, on ly  w hen an im balance in m arket po w er is dem onstrated . N o more 
than 10 percen t o f  the physicians w ithin the geogTaphic serv ice area o f  a health  plan can 
be rep resented  in the negotiation. T exas regulations require subm ission  o f  com prehensive 
inform ation by an applicant who in tends to engage in jo in t negotiations.

r

SB 37, unlike W ash ing ton ’s statute, allow s fee-rela ted  negotiations. U nlike the 
Texas law , SB 37 allow s at least 30 percent o f  the physicians w ithin  the geographic 
service area o f  a health  plan to co llectively  negotiate w henever a health  plan has at least 
15 percen t o f  the m arke t share as m easured by covered lives, o r w ith in  a particular 
service area when all its segm ents are added together. SB 37 places the burden  on the 
health plan to rebut this statu tory  presum ption , w hile the T exas law requires physicians to 
dem onstrate that jo in t activ ity  is necessary.

F inally , SB 37 does not provide for the type o f  active state supervision and 
involvem ent that w ould  satisfy  the federal state  action im m unity  doctrine. T he level o f  
state oversigh t and involvem ent ev idenced in W ash ing ton ’s law m ay be sufficient, but 
has not been  tested. It is doubtful w hether the T exas sta tu te  and regulations will satisfy 
the state ac tion  requirem ents.

3. A re  h ea lth  p la n s  exem p t fr o m  a n titru s t la w s i

T h e issue o f  health carc in su rers’ “exem ption” from antitrust law  is a result o f  the 
M cC arran-Ferguson A ct, 15 U .S.C. §§ 1011-1015. There is a w idely held m isconception 
that this A ct exem pts the insurance industry from  all forms o f  antitrust liability. The Act
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provides that the Sherm an, C layton, and FTC A cts (the p rim ary  sources o f  federal 
antitrust law) are  on ly  applicable to the “ business o f  in su rance” to the extent that such 
business is not regu la ted  by state law.

T he U .S. S uprem e C ourt has articulated various elem ents that m ust be m et before 
the exem ption w ill apply . F irst is the express statu tory  requirem ent that the conduct be 
regulated by the state. Second, the conduct m ust qualify as the “business o f  insurance,” 
which has three key subparts: the conduct (1) m ust be concerned  w ith “spreading and 
underw riting po licy ho lder risk,” (2) m ust be an integral p a rt o f  the policy relationship 
between an insured and its insurer, and (3) m ust concern entities w ithin the insurance 
industry itself. F inally , even i f  the conduct is regulated and  constitutes the “business o f  
insurance,” it is nonetheless subject to Sherm an A ct liab ility  it consist o f  a boycott, 
coercion, or in tim idation . Group L ife and H ealth Ins. Co. v. R oyal D rug  Co., 440 U.S. 
205 (1979); U nion L a b o r  L ife  Ins. Co. v P ireno, 458 U.S. 119 (1982); H artford  F ire Ins. 
Co. v. C aliforn ia , 504 U.S. 764 (1993).2

From  the above, it is im possible to speak o f  “health p lan s” in the sam e sense as w e 
refer to insurance com panies, and the two should  be distinguished. T he term “health 
benefit p lan” as used in SB 37 is defined (by reference to A S 21.54.500) to m ean an 
“em p 'cyee  w elfare benefit plan as defined in 29 U .S.C . §1002(1) (ERISA ), and includes 
a “plan, fund, o r p rog ram ” that provides m edical care to em ployees directly  or though 
“ insurance, re im bursem ent, or other m ethod.” A ccordingly , bo th  insured and self-insured 
“health p lans” are included w ithin this definition. O nly those plans that m eet the 
M cC arran-Ferguson A ct requirem ents, including the requirem ent that the p lan ’s conduct 
is the “business o f  insurance” will be exem pt from  an titru st scrutiny. W e could find no 
case law  that d iscussed  w hether em ployer health  plans (m uch less self-insured plans) 
m eet the requirem ents for exem ption under the Act.

E xam ples o f  conduct that is not exem pt from an titrust review  can be found in 
Pireno, supra  (peer review  com m ittee established to review  reasonableness o f  
chiropractic treatm ents not exem pt) and H artford, supra  (conduct by defendants that 
forced prim ary  insurance carriers to adopt po licy  term s favoring com m ercial liability 
coverage w as a “boycott” not subject to protection). In a 1983 N inth C ircuit case, the 
court held a regional health carc provider that offered prescription drugs to its m em bers at 
a d iscount w as exem pt from antitrust review  under the M cC arran-Ferguson exem ption 
because the sales (1) w ere pursuant to health care policies regulated  by the state; (2) w ere

? A S 2 1 .3 6 .0 8 0  also forbids a person from entering into an agreem ent to com m it an act o f  boycott, 
coercion, or intim idation resulting, or tending to result in, unreasonable restraint of, or m onopoly in, the 
business o f  insurance.
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part o f  the broader “sp read ing  o f  risks” for health care; (3) concerned  the relationship 
betw een the insurer and insured; and (4) w ere confined  to transactions betw een the 
insured and insurer. K lam ath -lake  Pharm aceutical A ss 'n v. K lam ath  M ed ica l Service  
B ureau , 710 F .2d 1276 (9 th  C ir. 1983).

Sim ilarly , the M cC arran -Ferguson  A ct w as h e ld  to sh ield  a B lue Cross 
organization w ith  respect to assorted  practices that had  b een  review ed and  approved by 
state regulators. O cean S ta te  P hysic ians H ealth  Plan, Inc. v. B lue C ross an d  B lue Shield  
o f  R hode Is la n d , 883 F .2d  1101 (1st Cir. 1989). In that case, the p la in tiff  w as a health 
financing H M O  that en tered  a m arke t w here B lue C ross had significan t business. B lue 
Cross responded  by  coun tering  w ith  a com peting H M O  tailored  to m atch the p la in tif fs  
service at a reduced  p rice  fo r em ployers w ho agreed to  use the B lue C ross/H M O  
com bination . T he F irst C ircu it held  this conduct w as exem pt from  an titrust challenge 
because B lue C ross m et the “business o f  insurance” test.

R ecen tly , the an titrust d iv ision  o f  the D epartm ent o f  Justice challenged  contractual 
provisions im posed on dentists in R hode Island ( U nited S ta tes  v. D elta  D en ta l o f  Rhode  
Is lan d , 943 F. Supp. 172 (D . R hode Island 1996)) and certa in  hospitals in the C leveland, 
Ohio area ( U nited S tates v. M ed ica l M utua l o f  Ohio, Inc., N o. 1:9S-C V -2 172, (N .D . Ohio 
2000)).

r

Except for the lim ited  circum stances ou tlined in the M cC arran-Ferguson A ct as 
narrow ly in terpreted  by the U .S. Suprem e Court, the sam e state and federal an titn ist laws 
that apply  to o ther industries apply  to health  care insurers. D epending on the specific 
circum stances o f  each particu lar “health care p lan ,” the exem ption m ay or m y not apply.

4. C onclusion .

T he D epartm ent o f  L aw  continues to have serious antitrust concerns w ith SB 37. 
To com ply  w ith  the requ irem ents o f  the state action im m unity  doctrine, the bill must 
include provisions that allow  for significan t and active sta te  oversight. O ther states have 
no h isto ry  w ith leg isla tion o f  this kind. W  d iin g to n ’s law does not allow  jo in t 
negotiations by physicians on p rice  term s, and it -ludes provisions for active state
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o v e r s ig h t  f o r  n o n - p r ic e  n e g o t ia t io n s .  T e x a s ’ la w  r e q u ir e s  t h e  s t a te  A t t o r n e y  G e n e r a l to  
r e v ie w  a n d  a p p r o v e  in i t ia l  a p p l ic a t io n s  a n d  p r o p o s e d  c o n tr a c t s ,  b u t  i t s  n e w  r e g u la to r y  
stru ctu re  i s  u n te s te d  a g a in s t  th e  s ta te  a c t io n  d o c tr in e  a n d  m a y  n o t  p r o v id e  th e  l e v e l  o f  
a c t iv e  s ta te  in v o lv e m e n t  r e q u ir e d  fo r  a n titr u s t  im m u n it y .

C E S /s jm
E n c lo s u r e s

cc : S e n a t e  J u d ic ia r y  C o m m it t e e  M e m b e r s
S e n a t o r  P e te  K e l ly
M ik e  A b b o t ,  G o v e r n o r ’s  L e g is la t iv e  D ir e c to r  
C h r y s ta l  S m ith , L e g is la t iv e  L ia is o n ,  D e p a r tm e n t  o f  L a w

S in c e r e ly ,

B R U C E  M . B O T E L H O  
A T T O R N E Y  G E N E R A L

C ly d e  E . S n i f f e n ,  Jr. 
A s s is t a n t  A t to r n e y  G e n e r a l
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im m u n ity .

IX. THE NEED FOR AN IMMUNITY STATUTE AND THE STATUS OF IM M UNITY IN
OTHER STATES

A. Progress in the Health Care Industry in States With and Without Antitrust Immunity

The Attorney General was also directed to "include a summary o f  how other states have 
allowed for greater coordination and consolidation o f health care services without such additional 
immunities."13*

Pleas for immunity have been premised in part on the argument that antitrust enforcement 
is impeding the development o f health care. As noted above, antitrust proponents argue the 
opposite: tliat without the protection of antitrust laws, innovation in this area would have been 
stifled, preventing the development o f the managed care networks we see today.

It is difficult to find baseline.statistics to measure the progress o f developments in the 
health care area. States do not routinely keep statistics on what developments have taken place 
even if  they have an immunity statute. Thus, wre have no way o f measuring progress. Although 
wc generally assumed that the health care industry did not stagnate in the thirty-two states 
without immunity, we had little comparative data upon which to draw conclusions.

We were unable to find support for the proposition that the antitrust laws have "chilled" 
progress.13'’ As commentator David Burda has noted, "in fact, the overwhelming amount o f 
evidence indicates that hospitals, with a few notable exceptions, have done ju st about anything 
they’ve wanted."1*0 Based on American Hospital Association data, Burda notes that nearly 300 
hospitals engaged in collaborative ventures, and notes that nearly 200 hospital mergers occurred 
between 1980 and 1991.141 Although 44% d f  CEOs surveyed claimed that antitrust 
enforcement had slowed their plans. 72% said they were still planning to share services with 
another hospital and 52% disagreed that antitrust enforcement had a chilling effect.143 In 
contrast, only 27 of 229 hospital mergers were investigated by the DOJ and FTC during the

m,1995 W ish. Laws Ch. 267. § 9.

’’’We attempted to elicit information concerning hospital mergers from the American Hospital Association, but none 
was received prior to the publication of this report.

,,0David Burda. Mergers Thrive Despite Wailing About Adversity. Modem Healthcare, October 12, 1992, at 26.

" 'id . at 26-27. From 19S1 to 1991. the FTC and the DOJ reviewed 307 Hart-Scott-Rodino filings for acute carc 
hospital mergers. The agencies did not report how many filings actually resulted in mergers. General Accounting 
Office, HealiJi Care: Federal and State Antitrust Actions Concerning the Health Care Industry. S-9 (1994).

" JDavid Burda, Mergers Thrive Despite Wailing About Adversity. Modem Healthcare, October 12, 1992, at 26.
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1987-91 time period, leading to only 3 actions.f4j Similar statistics for both state and federal 
enforcement are discussed below.

We also attempted to elicit examples from ihe Washington State Medical Association, 
Washingtor State Hospital Association, and the Office o f Rural Health, demonstrating 
procompetiti 'e transactions which would be prohibited by the antitrust laws. We did not receive 
any examples, although all o f these groups expressed fear o f  antitrust enforcement as a primary 
concern.

B. The Status o f Immunity in Other States

If the Legislature chooses to maintain a procedure for state action immunity, a wide range 
of options exists. Our survey revealed that immunity provisions ranged from the extremely 
limited, such as joint activity for purposes o f organ transplantation procedures, to the extremely 
broad, such as the scheme present here in Washington. Table IX.B. illustrates the variety o f 
immunity statutes.

Eighteen states have statutes providing some degree o f antitrust immunity for health care 
providers.144 The general legislative purpose o f these statutes is to provide the citizens o f the 
states with better health care, generally measured as an improvement in the quality, access, or 
cost efficiency of health care. The legislatures believe that offering some type o f  antitrust 
immunity to health care providers will allow those providers to supply better health care.

Although the eighteen different legislatures passed the antitrust immunity statues with the 
same general purpose, the statutes represent the approaches o f eighteen different legislatures to 
a complex problem. As a result, the statutes exhibit a great deal o f variety. There are several 
issues tliat arise commonly among the statutes, but not all o f the issues are necessarily addressed 
in each statute. These general issues are:

t
1) The identity o f the providers offered immunity;
2) the type of activity granted immunity by the statute;
3) the identity o f the state agency that grants immunity.

|4)jdL at 30. citing Charles James, Assistant Anorncy General of the D O J; General Accounting Office, Health Care: 
Federal and State Antitrust Actions Concerning the Health Care Industry. 8-9 (1994). We realize the AHA numbers and 
the FTC/DO l numbers do not correspond precisely. Th is is  pan of the problem we encountered in searching for base 

data on mergers.

' “ The nineteenth state. Florida, repealed its immunity statute as pan o f the repeal of its health care reform act. Two 
states. Massachusetts and Michigan, currently have pending antitrust immunity statutes for health care providers. 
Proposed antitrust immunity statutes failed in Maryland. M issouri, and New Jersey.

There arc several excellent articles addressing the anticrust immunity statutes. See James Blumstein. Health Carc 
Reform and Competing Visions of Medical Care: Antitrust and State Provider Cooperation Legisladon. 79 Cornell L. 
Rev. 1459 (1994); General Accounting Office, Health Care: Federal and State Antitrust Actions Concerning the Health 
Care Industry; GAO/HEHS-94-230 (1994); Robert Langcr, The Relationship Between the State Action Immunity 
Doctrine and State Provider Collaboration Statutes, address presented to the National Health Lawyers Association, 
Washington D .C . (Feb. 16 1995); Sarah Vancc, Immunity for State-Sancrioned Provider Collaboration after T ico r. 62 

Antitrust L .J .  409 (1994).
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4) the role o f the state attorney general; . .
5) the criteria the state agency uses to decide whether to grant immunity;
6) the standard o f proof the agency applies tc me criteria; and
7) the statement o f clear articulation and ongc-ug supervision required to satisfy the

state action immunity doctrine.

The first issue is the identity o f  the providers to whom antitrust immunity is granted. At 
a minimum, all eighteen o f the statutes provide immunity for some hospital transactions. Oregon 
is the most restrictive, allowing only certain hospitals to operate a jo in t venture for performing 
heart and kidney transplantations.

Ten statutes also include jo int activity by other types o f health care providers. Generally, 
these statutes include providers such as physicians, nursing homes, home health care agencies, 
and ambulatory surgical centers.145 South Carolina even includes health care purchasers. 
Washington’s statute is very broad, and covers activity proposed by certified health plans, health 
care facilities, health care providers, or any other person.14® Two states, Kansas and New York, 
allow immunity only for providers in rural areas.

The second issue is the type o f activity immunized by the statute. Twelve o f the statutes 
provide immunity for joint ventures only. Two provide immunity for jo int ventures and mergers. 
Georgia’s statute addresses only mergers. Three states, including Washington, permit other 

activities such as cooperative agreements. Washington’s statute specifically provides potential 
immunity for "conduct that could tend to lessen competition in the relevant marker."147

The third issue is the identity o f the state agency that grants the immunity. Under all 18 
statutes, the hospitals or providers must apply to the proper agency for approval. In manv o f  the 
states, the approving agency is the Department of Heaith or an agency with a similar title. 
However, some go to the public health agency, and some states such as Washington and Colorado 
have health boards which authorize the activity.14* Under the Idaho statute, the attorney general 
authorizes the activity. ;

The fourth issue is the role o f the attorney general. Approximately half o f the statutes 
require that the granting agency consult with the attorney general. The power o f the Attorney 
General to act varies by state. At one extreme, the Idaho Attorney General authorizes the activity 
and the North Carolina Attorney General can veto the proposed action. At the other extreme, five 
stale statutes provide no specific role for the attorney general. Most statutes limit the attorney 
general to giving an opinion, as does Washington’s .'49

The fifth issue is the criteria the state agency uses to decide whether to grant immunity.

“ ’See table IX.B.

“*RCW 43.72.310(2)(a) (1994).

“ 'RCW 43.72.310(3) (1994), am endedjw 1995 Wash. Laws Ch. 267, § 8(3).

' “ RCW 43.72.310 (1994) and 1995 Wash. Laws Ch. 267 refer to the Health Care Commission. However, the 
Commission has been replaced by ihe Health Carc Policy Board.

“ ’RCW 43.72.310(1). amended bv 1995 W ish. Laws Ch. 267, § 8(1)
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Generally, the granting agency is directed to balance the benefits o f the proposed activity against 
the disadvantages. The statutes for the most part base the definition o f benefits- on the public 
health triad o f quality, access, and efficiency. The cooperative action must improve the quality 
o f health care, create greater access to hed th  care, or result in .greater efficiency in health carc 
and thus lower costs to the citizens. Many statutes list additional benefits, such as the 
preservation o f hospital services in geographic proximity to communities and the avoidance of 
the duplication o f services.

Once the agency determines that these benefits will occur, the benefits must be weighed 
against the disadvantages o f allowing the cooperatr •: activity. Examples o f disadvantages are 
reductions in competition, adverse effects on quality or access, adverse impacts on the ability o f 
health carc payers to negotiate competitive contracts with hospitals and providers, and the 
possibility o f arrangements less restrictive o f competition.

At one extreme, G eorgia's statute does not address any benefits or disadvantages. 
Conversely, Washington’s statute lists as benefits quality, the avoidance o f duplication of 
resources, utilization, and cost efficiency.130 As to the latter two. it also lists the facilitating 
o f information exchange on performance, the simplification of negotiations, and the reduction of 
transaction costs.13' These benefits are to be weighed against the disadvantages o f  reduced 
competition, adverse impact on quality, availability, or price o f  health care services, and the 
availability o f less restrictive arrangements.132

The sixth issue is the standard o f proof the agency applies to the criteria. A t least six 
states demand that the applicants show by "clear and convincing" evidence that the benefits will 
outweigh die disadvantages. Many other states ask only that the benefits be "likely" to outweigh 
the disadvantages. Finally, several states have no provision for the standard o f proof. 
W ashington's statute requires a "strong showing" that the conduct is likely to achieve the 
benefits.133

The seventh issue is the statement o f clear articulation and degree o f  active supervision, 
which must be mandated to meet the requirements of the state action immunity doctrine. Most 
of the statutes do clearly articulate the state's intent to displace competition.154 W ashington's 
statute declares an intention to displace competition and to immunize activity approved pursuant 
to the statute.133

It is unlikely, however, that all of the states require sufficient active supervision to meet

lwRCW 43.72.310(4) (1994).

,,JRCW 43.72.310(2)(a) (1994).

m S c c  C a l i f o r n ia  R e ta il  L i q u o r  D e a le r s  A s s 'n  v.  M id c a l  A lu m in u m . I n c . .  4 4 5  U . S .  9 7  ( 1 8 0 ) ,  s u p r a ; p p .  1 2 -1 3 .

m R C W  4 2 .7 3 .3 0 0  (1 9 9 4 ) .

64



the standards o f  Ticor.m  Some states m ake no mention, o f  supervision. M any other statutes 
provide only that the agency o r  attorney general may require, reports. W ashington and a  few  
other stales specifically require active supervision.137 The lack o f  adequate state supervision 
could be one of the reasons why health carc providers have not used the immunity, statutes in 
most states where they are available.131

Our survey demonstrates that a wide variety o f  options is available for implementing an 
immunity process if  one is deemed necessary. Our present statute could be maintained in its 
broad form, or it could be narrowed in some fashion. However, care should be taken, as with 
the present statute, to both clearly articulate an  intention to displace competition and provide for 
meaningful, active supervision o f  any approved conduct

IJ,Sec Federal Trade Con mission v. Ticor Title Insurance Co.. 112 S. Cu 2169 (1992), supra, page 13-14.

1,1 RCW 43.73.310(6) (1994).

111 For a strong presentation of this argument, see Robert M. L inger, The Relationship Between the State Immunity 
Doctrine and State Provider Collaboration Statutes. Address to the National Health Lawyers Association, Washington 
D.C. (February 16. .1995). '



TABLE IX.B. 
ANTITRUST IMMUNITY STATUTES

STATE* A C TIV ITIES
C O V ERED

PRO VID ERS COV ERED STATUTE(S) ACTIVITY IF  ANY

Colorado Joint ventures Hospitals The Hospital Efficiency and 
Cooperation Act (1993 Colorado 
Sess. Laws p. 1888); Colorado 
Rev. Stat §§ 25.5-1-501 to -516 
(1995); (original version at 
Colorado Rev. Stat. §§ 24-32-2701 
to -2715 (1993)).

None ]

Florida 
|  R EPEA LED

Joint ventures Certified rural hospitals and 
other
certified rural health carc 
providers

Health Reform Act o f 1993 (1993 
Florida Laws ch. 93-129); Fla. Slat. 
Ann. 6 395.304 (REPEA LED  BY 
FI Lcgis 95-146, s 18 (1995)).

None

|  Georgia Mergers Specified county hospital 
authorities

% *

The Hospital Authorities Law (1993 
Georgia Laws p. 1020); Ga. Code 
Ann. § 31-7-72.1 (1994).

None

Id alio Joint ventures

»

Hospitals, physicians and 
other health 
care providers

Session Law Chapter 283 Regarding 
Idaho Health Care Planning Act 
(1994 Idaho Sess. Laws ch. 283); 
Idaho Code §§ 39-4901 to -4903 
(1994).

No activity. No 
funding for 
implementation 
authorized. i

j  Kansas Mergers and joint ventures 
in rural health networks

Hospital, physicians and 
other health ■
care providers in rural areas

Health Carc Provider Coopcrution 
Act (1994 Kansas Sess. Laws 153); 
Kan. Stat. Ann. §§ 65-468 to -472 
(1993).

None j
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Maine Joint ventures I lospitals Hospital Cooperation Act o f 1992 
(1991 Main Laws c. 814, sec. 1); 
Maine Rev. Slat. Ann. ch. 405-D 
(West 1993); Me. Rev. Stat. Ann. 
title 22 §§ 1881-1887 (1994).

One application [j 
approved - Joint 
venture on MRI unit

Minnesota Mergers and joint ventures Hospitals, health care 
providers, and 
health care purchasers

The Minnesota Integrated Service 
Network Act (1993 Minnesota Laws 
ch. 345, art. 6, sec. 14); Minnesota 
Stat. Ann. §§ 62J.2912 to ".2921 
(1994).

One application fj 
approved - Merger of |  
two hospital systems i

Montana Joint ventures, mergers, 
and consolidations

Hospitals and physicians An Act Providing for Universal 
Health Care Access (1993 Mont. 
Laws ch 606); Mont. Code Ann. §§ 
50-4-601 to -612 (1994); (amended 
by 1995 Mont. Laws ch 378).

None j

Nebraska Joint ventures 1 lospitals and health care 
providers

The Health Care Facility-Provider 
Cooperation Act (1994 Nebraska 
Laws 1223); Neb. Rev. Stat. '§§71- 
7701 to -7711 (1994).

None

New York Joint ventures and 
integrative arrangements

Hospitals, physicians and 
other health care providers 
serving rural areas

Cooperative Programs and Networks 
in Rural Areas Act (1993 New York 
Laws ch. 731); N.Y. Pub. Health 
Law 45 §§ 2950-2958 (McKinney 
1993, 1995 Interim Update).

None

North Carolina

•

Joint ventures Hospitals (and other persons 
in a joint venture with a 
hospital)

Hospital Cooperation Act o f 1993 
(1993 North Carolina Sess. Laws 
ch. 529); N.C. Gen. Stat. §§ 13IE- 
192.! to -192.13 (1994).

None

•
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North
Dakota

Joint ventures atul mergers Hospitals, health carc 
providers, and third-party 
payers

Health Care Provider Cooperative 
Agreements (1993 North Dakota 
Laws ch. 263); N.D. Cent. Code § 
23-17.5-01 to 17.5-11 (1993); 
(Amended by 1995 TJ.D. Laws 1I.B. 
1050).

None A

1
Ohio Joint ventures Hospitals Voluntary Cooperative Actions to 

Improve Health Care (1992 Ohio 
Laws 209); Ohio Revised Code 
Ann. see. 3727.21 to .24 (Baldwin 
1995).

None

fi Oregon Joint ventures Hospitnls (for heart and 
kidney transplantations and 
related services only)

Cooperative Program on Heart and 
Kidney Transplants (1993 Oregon 
Laws ch. 769); Or. Rev. Stats. §§ 
442.700 to .760 (1994).

None !

j South 
1 Carolina

Joint ventures and mergers Hospitals, health care 
providers, and purchasers 

% ^

South Carolina Health Care 
Cooperation Act, §§ 44-7-500 to - 
590 of the Code of Laws o f South 
Carolina (1994).

None I

Tennessee Joint ventures Hospitals Hospital Cooperation Act o f 1993 
(1993 Tennessee Public Acts ch. 
331); Tenn. Code Ann §§ 68-11- 
1301 to -1309 (1994).

None
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Texas Joint ventures I lospitals An Act Relating to Cooperative 
Agreements Among Hospitals (1993 
Texas Sess. Law Serv. ch. 638 
(Vernon)); Tex. Health & Safety 
Code Ann. §§ 313.001 to .008 
(1993): Recodified as Tex. Health & 
Safety Code Ann. §§ 314.001 to 
008. by Tx. Lcgis. Ch. 76, § 
17.01(25) (1995). -. .

None !

Washington (1) Cooperative 
agreements

Rural hospital districts Act Relating to Cooperative 
Activities ot Local Governments 
(1992 .Washington Laws ch. 161); 
Wash. Rev. Code §§ 39.34.030 to 
.060 and Wash. Rev. Code §§ 
70.44.450 to .460 (1994).

None

(2) Cooperative 
agreements, including joint 
ventures, ncquistions, and 
mergers

Health plans, health care 
facilities
including hospitals, and 
health carc 
providers

Washington Health Services Act of 
1993 (1993 Washington Laws ch. 
492); Wash. Rev. Code § 43.72.310 
(1994): (Temporarily suspended bv 
1995 Washington Laws ch. 267, § 
9).

Eleven petitions: 2 
improved, 3 pending, 
6 withdrawn.
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Wisconsin Joint ventures I lospitals. physicians, and 1991 Wisconsin Act 250 Regarding None
other health providers Health Care Cooperative

• Agreements, September 1992 (1991 •
Wisconsin Laws Act 250) Wis. Stat.

__ *7! . . . __ 1 I
§ 150.84 to .92 (1995)

Thus, neither slate is included in either Ihe chart or the'text. The lown Health Insurance Purchasing Cooperative Project. 1993 lov/u Acts. 
Ch. 158; Iowa Code § 96.3.10 has also been excluded.

This is an updated version o f the chart presented by Robert M. Longer in The Relationship Between the StateJmnmnilV Doctrine and State Provider 
Collaboration Statutes. Address to the National Health Lawyers Association, Washington D.C. (Feb. 16, 1995).



C. State Enforcement Activity in the Health Care Industry and the Impact o f  an Antitrust 
Immunity Statute '

We next attempted to discover if  the presence o f antitrust immunity affected the number 
o f antitrust cases filed by state enforcement agencies. Our approach here was to first gather 
information concerning the types o f enforcement activities that have occurred in both immunity 
and non-immunity states. We then compared the activity in the non-immunity states with the 
immunity states to see if  there was a significant difference in the level o f activity. Finally, we 
compared the enforcement activity in the immunity versus non-immunity states to see if  there was 
a quantitative or qualitative difference in the enforcement actions taken.159

We concluded that the absence or presence o f an immunity statute had little effect on the 
number or types o f enforcement actions. H ie rate o f enforcement actions challenging transactions 
appeared to be no greater in the non-immunity states than in the immunity states. State attorneys 
general filed only twelve formal state antitrust enforcement actions in the health care field from 
January 1994 to September 1995. Eight o f those were filed in states without an immunity statute 
in place, and four were filed in states with immunity statutes, but outside o f the immunity 
process. Roughly half as many states have immunity as do not.160 Therefore, the rate o f 
antitrust filings did not appear to be lower for immunity states.161

It is important to remember two things when examining the number o f actions taken by 
state antitruii enforcement officials. First, the number o f actions taken as a percentage o f total 
activity tliat took place in the industry remains quite smalt. Thus, o f the hundreds o f transactions 
tliat took place during the last two years, only a handful met with scrutiny and o f  those only a 
few' were challenged. Although we have taken the time below to explain the circumstances o f 
the challenges, far more transactions took place which were unrestrained and likely did not violate 
state or federal antitrust laws. For example, according to our survey, since January 1994, 
attorneys general nationwide have closed at least thirty-four investigations without further action. 
Seventeen of those involved hospital mergers and- an additional six involved health systems 
mergers. Six involved alleged boycotts.162

Second, private parties can challenge transactions and are not required to report such 
challenges to their stale antitrust authorities. This prohibits us from being able to report on the 
number o f private actions because many are settled or dismissed without our knowledge.

“ T h e  Washington- Attorney Genera! based this pan of the study in pan on a recent survey by the National 
Association of Attorneys General Health Carc Antitrust Task Force. Twenty-three states provided wri^cn responses to 
the survey. The additional state attorneys general, except for Wyoming’s, who did not respond to calls, were contacted 
directly by the Office of the Attorney General.

l60Eighteen states have immunity statutes; thirty-two do not.

“ 'Two of those enforcement actions were brought by the Florida Attorney General. The Florida legislature repealed 1 
the Florida immunity statute in 1995. We kept the actions on the immunity statute tabic because the actions were 
instigated and mostly resolved before the legislature repealed the statute.

“ ■’Similarly, we have been apprised of approximately seventeen health care industry investigations currently ongoing, 
approximately half o f which involve hospital mergers.
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Although a few have come to our attention, we have not included them in our survey, nor do we 
have a way of determining if  their numbers were affected by the presence o f  an immunity staruie.

1. Enforcement Activity in States Without Immunity Statutes

There are thirty-two states without antitrust immunity statutes for health care 
providers.163 Twenty-one of these thirty-two stales reported no state enforcement activity in 
the health care field. Those states are Alabama. Alaska, Arkansas, California, Delaware, Hawaii, 
Illinois, Indiana, Iowa, Louisiana, Michigan, Mississippi, Nevada, New Jersey, New Mexico, 
Oklahoma, Rhode Island, South Dakota, Utah, Vermont, and West Virginia.

Seven attorneys ■ general reported eight consent decrees.164 Two involved hospital 
mergers (Kentucky/DOJ and New Hampshire/DOJ), two involved health system mergers (both 
in Pennsylvania), one involved a boycott (Arizona), one involved §§ 1 and 2 violations by a 
Physician-Hospital Organization (Connecticut and the DOJ), one involved price-fixing and a 
boycott by a doctor’s group (Virginia), and one involved monopolization concerns raised by a 
physician group acquisition and the physicians’ steering of patients to ancillary services owned 
by those physicians (Missouri).

In addition to the formal action taken, the attorneys general in non-immunity states also 
took the following informal actions. Four assurances of discontinuance were negotiated by the 
Massachusetts Attorney General; one involved monopolization concerns arising from a boycott 
by an insurer and a hospital against another hospital, one involved a hospital merger, one 
involving a Health Maintenance Organization merger, and one involved exclusivity concerns 
arising from a "right o f fust opportunity" clause in a Physician-Hospital Organization contract.

There was also one voluntary compliance on a Physician-Hospital Organization "right o f 
first opportunity" contract clause (Massachusetts), and rwo out-of-court agreements, i ne 
addressing exclusive dealings concerns by physicians (New Hampshire), and one focusing on 
concerns regarding acquisitions by a health system (Missouri).

The Maryland Attorney General informally issued a business review approval o f a home - 
health carc joint venture.

O f the sixteen formal and informal actions addressed, all were resolved through 
negotiation o f some form o f settlement agreement which permitted the activity to go forward, but 
with certain constraints. Notably, none of the transactions was subjected to a full trial on the 
merits.

As the survey indicates, a great number o f  transactions are taking place throughout the 
country. Those drawing the attention o f enforcement agencies include provider mergers, boycotts 
and market power issues. Yet even those which have been the subject o f action have been 
allow-ed to occur under limited conditions. Based on the survey results and apparent outcomes, 
it is difficult to state that health care industry activity has been stifled by enforcement in states 
without immunity. In such states, in those rare instances in which they have been problematic,

‘̂ Wyoming docs not have a statute, but did not respond to our investigation. Florida is now one of the thirty-two,
but included with the immunity states because it brought antitrust actions before it repealed its statute.



the problems have been "uccessfully addressed by negotiated settlements between the parties and 
the antitrust enforcement agencies. . . .  •

Additionally, virtually every state attorney general has expressed a willingness to 
informally m eet with parties to discuss health care proposals and potential antitrust ramifications, 
either through a  business review procedure or in the normal course o f  business. We did not 
report such discussions unless they resulted in some form o f  action because they were too 
numerous to track. However, for both states with and without immunity, these informal 
mechanisms are frequently used.
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TA BLE IX .C.l
S T A T E  A C T IV IT Y  IN S T A T E S  W IT H O U T  A N T IT R U S T  IM M U N IT Y  S T A T U T E S  FO R  H E A L T H  C A R E  P R O V ID E R S

•
C onsent Decrees A ssurance of 

D iscontinuance
Settlem ent
A greem ent

V oluntary
C om pliance

Inform al
Business
Review

Hospital M ergers 2 (Kentucky, New 
Hampshire)

1 (Massachusetts)

HM O M ergers • 1 (Massachusetts)

|  H ealth System 
|j M ergers

2 (Pennsylvania) • •

fl H ealth System 
A cquisition of 
H ospital

H ospital C hain 
M erger •

- «

Boycott 1 (Arizona) 1 (Massachusetts) .

I Jo in t V entu re by 
1 Hom e H ealth  
|  Providers •

1 (Maryland)

§ 2 Exclusive 
Dealing

1 (New 
Hampshire)



•
Consent Decrees A ssurance of 

D iscontinuance
Settlem ent
A greem ent

V oluntary
Com pliance

Inform al
Husiness
Review

§ 2 Acquisitions 1 (Missouri)

§ 1 R estrain t or 
T rade

1 (Virginia)

"R ight of F irst 
O pportun ity"

• 1 (Massachusetts)

§ 2 Steering 
■ Patients to 
Ancillary’ 
Services

1 (Missouri)
. •

PHO R estra in ts 
of T rade

1 (Massachusetts) % % 1 (Massachusetts)

.

Physician G roup 
M erger

L ........—  -
j

7 5



a. Health Carc Activity Approved Pursuant to an Immunity Process

Three states with antitrust immunity statutes. Maine, Minnesota, and Washington, have 
approved activity under those statutes. Maine and Minnesota have each granted one approval, 
both o f them in 1993. Maine approved a joint venture'for the purchase o f an MRI and Minnesota 
approved the merger o f  two hospitaj;. Washington is- by far the most active state. The 
Washington Health Policy Board has received petition for five transactions and has approved two 
as of this date, with the last threer currendy under advisement. As noted above, there were eleven 
petitions filed originally, but six were withdrawn with the transaction still proceeding. The 
activities approved include a jo in t venture by the two hospitals in Spokane to support a new 
Rehabilitation Center and a physiciart-hospital organization jo int ventures. Left to be decided arc 
a hospital/physician merger, a physician-hospital organization joint venture, and a request for 
collaborative activity by the Washington State Medical Association.

In the other 15 states that have antitrust immunity statutes, there have been no approvals 
under those statutes. These states ax.* Colorado, Georgia, Idaho. Kansas. Montana, Nebraska, 
New York. North Carolina, N orth Dakota, Ohio, Oregon, South Carolina. Tennessee. Texas, and 
Wisconsin. North Carolina is currently reviewing a hospital merger petition under its immunity 
statute. Florida repealed its antitrust inum nity statute in 1995, and did not grant any approvals 
before its repeal.

In sum, oniy three o f the eighteen sta :es that have antitrust immunity statutes have granted 
approvals under those statutes. The reasons for this lack of activity are uncertain. Some 
commentators, such as Robert Langer, anrioute it to the uncertainty o f state action immunity 
protection after Ticor.ISJ It could be argued that some o f  the statutes were passed without 
sufficiently clear articulation or active supervision to meet T ico rs requirements. Another 
argument is that the statutes are not necessary because' most pro-competitive activity will be 
acceptable under the antitrust laws even whhout immunity and thus there is no need to go 
through the process.164 For example, in the .'.-.line transaction, the activity w-ould probably have 
been permitted anyway under the DOJ/FTC statements.

b. Antitrust. Enforcenerl Activity Outside o f an Immunity Process

Although the above states have immi .Tty statutes, it is important to remember that such 
statutes do not preclude antitrust enforcement entirely, nor do they indicate the level o f activity 
in the industry. Wc have no data on the transitions which took place without notification to any 
health care or antitrust authority. Thus, although we have a genera] im preuion that realignment 
in tire industry' took place at unprecedented high levels, we know only about those activities

2 . H e a l t h  C a r c  E n fo r c e m e n t  in  S t a t e s  w i t h  Im m u n i t y  S t a t u t e s

'“ Robert Langer, The Relationship Between the State A:tior Immunity Docrrine and Sutc Provider Collaboration 
Statutes. Address to the National Health Lawyers Associatio •. W uhington D.C. (Feb. 6 1995).

'“ See. Arthur N L :m er * Antitrust and Physician involve nent in Managed Carc: Is Reform Needed?’ , Report to 
the Physician Payrr.u i Review Commission, November 29, I t ^4.
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which were filed under an immunity process or were challenged by the local enforcement 
authorin' outside o f the immunity process.

In fourteen o f the eighteen states with antitrust immunity' statutes, the attorney general 
reported t'jat they have had no antitrust activity outside o f the stamte in the health care field. 
Those states are Colorado, Georgia, Idaho, Kansas, Maine, Montana. Nebraska, New York, North 
Carolina, North Dakota, Ohio, Oregon, South Carolina, and Wisconsin.

In four o f the eighteen states with antitrust immunity statutes, the attorney general did take 
either formal or informal action outside o f those statutes.167 As to formal action, the Tennessee' 
Attorney General negotiated one consent decree for a health system acquisition o f a hospital. The 
Texas Attorney General negotiated one Consent decree in a hospital merger case. Florida had a 
state action immunity statute, but repealed it in 1995. However, during the statute’s existence, 
the Attorney General joined two consent decrees, one with the DOJ on a  hospital merger, and one 
with the FTC on the merger o f two hospital systems.

State attorneys general in the four states also took the following informal actions. The 
Florida Attorney General negotiated a settlement agreement on a hospital merger. The Minnesota 
Attorney General took action under its informal review procedure, informing the inquiring parties 
that it would not take action against the proposed merger.

In Washington, the Attorney General has taken no formal action outside o f the immunity 
process since January 1994. However, it has investigated without further action the Group 
Health/Virginia Mason health plan merger, the Lewis-Ciark Valley Community Health 
Organization (physician-hospital organization), the Northwest/Northpointe Orthopedic jo in t 
venture, the Spokane Physician Community' Hospital Organization, and the Whatcom Integrated 
Delivery System, and is reviewing the Tri-Cities Cancer C enters proposal for a Regional Breast 
Cancer Diagnostic Treatment Center.

In summary, the immunity statute in four states did not deter all action by state and 
federal enforcement agencies. In Washington, at least six proposed transactions have been 
reviewed and allowed to proceed even though they/did not go through the statutory immunity 
process. It is interesting to note that four o f those six transactions originally had filed petitions 
for immunity, but those petitions were withdrawn before the process was completed. 
Nevertheless, the transactions still proceeded, ostensibly with the parties taking the calculated risk 
that their activity is legal and not in need of immunity. It is difficult to tell whether this situation 
exists in other states with immunity processes. However the low level o f enforcement activity 
in general seems to indicate that most health care activity is receiving little if any scrutiny or 
question outside o f an immunity process.

l67Sec, Tabic LX.C.2., infr
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X I . C O N C L U S I O N

The antitrust laws are premised on the assumption that consumers benefit w hen businesses 
compete on the basis o f price, quality and service. It has been argued that the health care 
industry presems special circumstances in which the market has failed to work in the traditional 
manner.

Proponents of immunity cite the need for certainty, the need for a level playing field and 
the promotion of innovation as reasons for relief from the laws. Opponents o f reform  state that 
antitrust laws curTendy allow procompedrive acuvity, fear that a "leveling" o f the playing field 
will result in higher prices and note that more guidance has been given about antitrust 
enforcement in this industry than in any other.

Our empirical study of hospital and physician markets in Washington showed that prices 
are lower in areas where compeudon exists. Addiuonally, purchasers are able to obtain more 
favorable contract terms with more choices available. Thus, the economics demonstrate that the 
medical market behaves in Washington just as it does in other industries. Although this may not 
have been true prior to the 1980s, the development of informed purchasers in the form of 
managed care plans has changed that result. Real and substanual results were obtained in the 
price study, with statistical levels of confidence.

Given the economic benefits of competition, substantial benefits of immunity should be 
found if it is to be granted. Additionally, an immunity process, essentially a regulatory 
proceeding, will be required to provide ongoing, active supervision if it is to meet legal 
requirements for state action immunity. These regulatory costs must be included in any 
assessment of the value of immunity.

Finally, our state and federal survey indicates three things. First, a wide variety of 
starutory options exists if immunity is to be granted, ranging from the general to the very 
specific. Second, the fear of antitrust prosecution is based on a perception not supported by the 
number of enforcement actions filed. Of the total numbers o f transactions taking place in the 
health care industry, only a handful are addressed each year by enforcement agencies. 
Additionally, the presence of immunity statutes did not appear to have a noticeable affect on the 
number of enforcement actions taken by states.

- 89 -.
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T O N Y  K N O W LE S, GOVERNOR

DEPARTMENT OF LAW 1031 W ES T 4 t "  A YE S U E , S U IT E  200 
A N C H O R A G E , A LA S KA  99501-5003 
f l lO N E ;  (007)260-5100
F A X ; (907)276-8554

O F F IC E  O F TH E  A T T O R N E Y  G ENERAL

March S, 2001

Senator Randy Phillips
Chair, Senate Labor and Commerce Committee

Re: CSSB 37

Dear Chairman Phillips:

' This letter responds to your request made at the March 1, 2001, Labor and 
Commerce Committee hearing for suggested changes to CSSB 37 that would address the 
antitrust concerns raised by the Department of Law. The Department's concerns about 
the current bill were submitted to the Senate Judiciary Committee through two letters, 
dated January 19, 2001, and February 5, 2001. Those letters have been copied for you 
and this committee as well.

The thrust of the Department’s concern is that this bill violates state and federal 
antitrust law. To avoid this potential conflict, the bill must satisfy the “state action” 
doctrine, which requires two things: (1) clear and specific legislative intent to provide 
antitrust immunity, and (2) active state supervision. “Active state supervision” means the 
state must “exercise sufficient independent judgment and control so that the details of the 
rates or prices have been established as a product of deliberate state intervention.”

CSSB 37 does not provide for this level of state supervision. The Department 
docs not believe any revision(s) to the bill would change this conclusion. A complete re­
write of the bill would be necessary before the state action immunity doctrine could be 
successfully raised as a defense to an attack under state and federal antitrust laws.

Based on our research and review of other slates’ approaches to this issue, the 
Department believes that Washington’s statute comes closest to satisfying the elements of 
the state action immunity doctrine. Before the Washington law was enacted, a 
comprehensive study of Washington’s health carc market was undertaken to determine 
the scope of the issues that should be addressed. Given Alaska’s unique geographical 
limitations and population, a similar study would provide important information about the 
scope of the issues to be addressed in any bill proposed for Alaska.
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Senator Randy Phillips March 8, 2001
Chair, Senate Labor and Commerce Committee Page 2

Washington’s statute is attached; it contains language the Department would 
consider appropriate to address the antitrust elements of CSSB 37, with some limited 
modification as proposed below. The key elements of Washington’s statute are:

1. The statute docs not authorize activities that would constitute p e r  s e  
violations of state, and federal antitrust laws. This includes price-related 
terms, and prohibits boycotts, coercion, intimidation, or any other coercive 
activity;

2. A health carrier can request lhaL the Department of Health obtain an 
informal opinion from the Attorney General as to whether the conduct is 
authorized. The Attorney General can request additional information to 
make tliis decision, A healdi care entity can also petition the Department 
directly, without requesting Attorney General approval;

3. After receiving an opinion from the Attorney General, the Department of 
Health may authorize the conduct, and adopt rules governing the conduct, 
including rules on specific contract clauses;

4. If the Attorney Gene’ . determines the activity is not authorized, the health 
care entity can petition the Department of Health to approve the request 
anyway; f

5. In authorizing conduct and adopting rules of conduct, the Department of 
Health, with advice from the Attorney General, must consider the benefits 
of such conduct in furthering the goals of health care reform. The benefits 
must outweigh the anti-compctitivc nature of the conduct, and any adverse 
impact on the quality, availability, or price of health care;

6. The Department of Health, with the assistance of the Attorney General, 
must actively supervise the conduct to determine whether it should 
continue, or whether other alternatives are available. This supervision 
includes submission of annual (or more frequent) progress reports and 
continued evaluations.



HAR-08-01 THU 11:56 COMMERCIAL SECTION FAX NO. 9072768554 P. 04/

Senator Randy Phillips March 8, 2001
Chair, Senate Labor and Commerce Committee Page 3

The Department would request the following additions to this statute:

If CSSB 37 is intended to be a voluntary process, as advocated by its sponsors, 
then a provision to the effect that “a health benefit plan can unilaterally choose, for any 
reason or no reason at all, to not negotiate with a physician’s representative” should be 
added. It should be made clear that no boycott, coercion or intimidation of any kind can 
be taken in response to such a decision.

The Washington law requires the Attorney General to issue an informal opinion 
within 30 days of receiving a request, or within 30 Jays after obtaining additional 
information. This is not enough time to conduct a through review, and the Department 
believes 90 days would b<“ more realistic.

Regulations adopted by the Washington Department of Health to implement this 
law are attached. The Department of Law does not agree that the Washington regulations 
arc sufficient. In addition to these regulations, Alaska regulations should include:

1. Submission of more-detailed information by a physician representative 
which includes descriptions of the geographic and product markets affected 
by the proposed negotiations; anticipated price increases; and other impacts 
on health care;

t

2. A restriction that limits any bargaining group to 20 percent of the providers 
in either the geographic or product market, i.e., no more than 20 percent of 
physicians in any given area o r  within any given specialty;

3. At least 90 days to review and approve proposed negotiations;

4. A statement that collective activity by physicians who are contemplating a 
request for collective negotiations is not authorized;

5. If Washington’s terminology is to used, there needs to be some clarification 
about what a “health carrier” is, and if that term is meant to be different 
from “health insurers.”
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Chair, Senate Labor and Commerce Committee abe

The Department of Law has restricted its comments to the antitrust issues raised in 
this bill, and these suggestions should not be taken as an endorsement of this bill.

Sincerely,

BRUCE M. BOTET.HO 
ATTORNEY GENERAL

By:
Clyde E. Sniffen, Jr. 
Assistant Attorney General

cc: Senate Labor and Commerce Committee Members
Chrystal Smith 
Shari Kochman 
Senator Pete Kelly 
Senator Robin Taylor 
Btucc Botclho

CES/sjm
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43 .72 .30 0 ST A T E  G O V E R N M E N T — E X E C U T IV E

43.72.300. M a n a g e d  c o m p e ti t io n — F in d in g s  a n d  in t e n t

(1) T he  le g is la tu re  re c o g n iz e s  th a t  c o m p e ti t io n  a m o n g  h e a l th  c a re  
p ro v id e rs , fac ilitie s , p a y e rs , a n d  p u rc h a s e r s  w ill y ie ld  th e  b e s t a l lo c a ­
tio n  o f h e a l th  c a re  re s o u rc e s , th e  lo w e s t p r ic e s  fo r  h e a l th  c a re  
se rv ic e s , a n d  th e  h ig h e s t q u a lity  o f  h e a l th  c a re  w h e n  th e re  e x is ts  a  
la rg e  n u m b e r  o f  b u y e rs  a n d  se lle rs , e a s ily  c o m p a ra b le  h e a l th  p la n s  
a n d  se rv ices , m in im a l b a r r ie r s  to  e n try  a n d  e x it in to  th e  h e a l th  c a re  
m a rk e t, a n d  a d e q u a te  in fo rm a tio n  fo r  b u y e r s  a n d  se lle r s  to  b a s e  
p u rc h a s in g  a n d  p ro d u c t io n  d ec is io n s . .H o w e v e r , d ie  le g is la tu re  f in d s  
th a t  p u rc h a s e rs  o f  h e a ld i c a re  se rv ic e s  a n d  h e a lth  c a r e  c o v e ra g e  d o  
n o t h a v e  a d e q u a te  in fo rm a tio n  u p o n  w h ic h  to  b a se  p u r c h a s in g  d e c i­
s io n s ; th a t  h e a l th  c a re  fac ilitie s  a n d  p ro v id e rs  o f h e a l th  carc . s e rv ic e s  
fa c e  leg a l a n d  m a rk e t  d is in c e n tiv e s  to  d e v e lo p  e c o n o m ie s  o f  s c a le  o r  
to  p ro v id e  th e  m o s t  c o s t-e ff ic ien t a n d  e ff ic a c io u s  s e rv ic e ; th a t  h e a l th  
in s u re rs , c o n tra c to r s , a n d  h e a lth  m a in te n a n c e  o rg a n iz a tio n s  fa c e  
m a rk e t  d is in c e n tiv e s  in  p ro v id in g  h e a l th  c a re  c o v e ra g e  to  th o s e  
W a sh in g to n  re s id e n ts  w ith  th e  m o s t  n e e d  fo r  h e a lth  c a r e  c o v e ra g e ; 
a n d  th a t  p o te n tia l  c o m p e ti to rs  in  th e  p ro v is io n  o f h e a l th  c a rc  c o v e r ­
ag e  b e a r  u n e q u a l b u rd e n s  in  e n te r in g  th e  m a rk e t fo r  h e a l th  c a re  
co v e rag e .

(2) T h e  le g is la tu re  th e re fo re  in te n d s  to  e x e m p t f ro m  s ta te  a n t i - t ru s t  
law s, a n d  to p ro v id e  im m u n ity  fro m  fe d e ra l a n t i - t ru s t  la w s  th ro u g h  
d ie  s ta te  a c tio n  d o c tr in e  fo r  a c tiv itie s  a p p ro v e d  u n d e r  th is  c h a p te r  
th a t  m ig h t o th e rw ise  b e  c o n s t ra in e d  by s u c h  law s a n d  in te n d s  to 
d is p la c e  c o m p e ti tio n  in  th e  h e a l th  c o re  m a rk e t:  T o  c o n ta in  the  
a g g re g a te  c o s t o f h e a lth  c a re  se rv ice s ; to  p ro m o te  th e  d e v e lo p m e n t 
o t c o m p re h e n s iv e , in te g ra te d , a n d  co s t-e ffec tiv e  h e a l th  c a re  d e liv e ry  
sy s tem s th ro u g h  c o o p e ra tiv e  a c tiv itie s  a m o n g  h e a l th  c o re  p ro v id e rs  
a n d  fac ilitie s ; to  p ro m o te  c o m p a ra b ili ty  o f  h e a lth  c a r e  c o v e ra g e ; to 
im p ro v e  th e  co s t-c ffec tiv en ess  in  p ro v id in g  h e a lth  c a re  c o v e ra g e  
re la tiv e  to  h e a l th  p ro m o tio n , d is e a se  p re v e n tio n , a n d  th e  a m e l io r a ­
tio n  o r  c u re  o f  illn ess; to  a s s u re  u n iv e rs a l a c c e s s  to  a  p u b lic ly  
d e te rm in e d , u n ifo rm  p a c k a g e  o f h e a l th  c a r e  b en efits ; a n d  to  c re a te  
re a s o n a b le  e q u ity  in th e  d is tr ib u tio n  o f  fu n d s , t r e a tm e n t, a n d  m e d ic a l 
r isk  a m o n g  p u rc h a s e r s  o f  h e a l th  c a re  c o v e ra g e , p a y e rs  o f  h e a l th  c a re  
se rv ice s , p ro v id e rs  o f h e a l th  c a re  se rv ice s , h e a l th  c a r e  fa c ilitie s , a n d  
W a sh in g to n  re s id e n ts  T o  th e se  e n d s , an y  law fu l a c tio n  ta k e n  p u r s u ­
a n t  to  c h a p te r  492 , L aw s o f 1993 b y  a n y  p e rs o n  o r  e n t i ty  c re a te d  o r  
re g u la te d  by c h a p te r  4 9 2 , L aw s o f  i y 93 a r e  d e c la re d  to  b e  ta k e n  
p u r s u a n t  to s ta te  s ta tu te  a n d  in fu r th e ra n c e  o f  the  p u b lic  p u rp o s e s  o f 
th e  s ta te  o f W ash in g to n .

(3) T h e  le g is la tu re  d o e s  n o t in te n d  a n d  u n le ss  e x p lic itly  p e rm it te d  
in  a c c o rd a n c e  w ith  R C W  4 3 .7 2 .3 1 0  o r  u n d e r  rules a d o p te d  p u r s u a n t
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ings’ond  in te n t
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jx h e a lth  c a re  o r  h e a lth  p la n s  m a y  re q u e s t, in  w ritin g , th a t th e  d e p a r t-  
K rthent o f h e a l th  o b ta in  a n  in fo rm a l o p in io n  fro m  th e  a tto rn e y  g en era l
|^os.:to  w h e th e r  p a r t ic u la r  c o n d u c t is a u th o r iz e d  by  c h a p te r  4 92 , Law s 
BJd& T993, T ra d e  s e c re t o r  p ro p r ie ta ry  in fo rm a tio n  c o n ta in e d  in a  
^jfljaquest fo r in fo rm a l o p in io n  sh a ll be id e n tif ie d  a s  su ch  a n d  sh a ll riot 

jhoT discloscd o th e r  th a n  to  a n  a u d to r iz e d  e m p lo y ee  o f th e  d e p a r tm e n t 
jo h h e a J th  o r  a tto rn e y  g e n e ra l w ith o u t th e  c o n s e n t o t th e  p a r ty  m ak in g  
J th e .re q u e s t , ex cep t th a t in fo rm a tio n  in  su m m a ry  o r  a g g re g a te  fo rm  

m a rk e t sh a re  d a ta  m a y  b e  c o n ta in e d  in  d ie  in fo rm a l o p in io n  
sued  by  th e  a tto rn e y  g e n e ra l. T he a t to rn e y  g e n e ra l sh a ll is su e  su ch  
sin ipn  w ith in  th irty  days o f  re c e ip t  o f  a w rit te n  re q u e s t fo r a n  

p h d o n  o r  w ith in  th irty  d ays o f  re c e ip t o f  a n y  a d d itio n a l in fo n n a d o u  
Squealed by th e  a tto rn e y  g e n e ra l  n e c e s sa ry  fo r  re n d e r in g  a n  o p in io n
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ii

u n le s s  e x te n d e d  b y  th e  a t to rn e y  g e n e r a l  fo r  g o o d  c a u se  sh o w n . I f  th e  
a t to rn e y  g e n e ra l c o n c lu d e s  th a t  s u c h  c o n d u c t  is  n o t  a u th o r iz e d  by 
c h a p te r  4 92 , L a w s  o f  1993 , th e  p e r s o n  o r  o rg a n iz a tio n  m a k in g  th e  
r e q u e s t  m a y  p e t i t io n  th e  d e p a r tm e n t  o f  h e a l th  fo r  re v ie w  a n d  a p p ro v ­
a l o f  s u c h  c o n d u c t in  a c c o r d a n c e  w i th  s u b s e c tio n  (3) o f  th is  se c tio n .

(2) A fte r  u b ia in in g  d ie  w r i t te n  o p in io n  o f  th e  a tto rn e y  g e n e ra l an d  
c o n s is te n t  w ith  s u c h  o p in io n , th e  d e p a r tm e n t  o f  h e a lth :

(a) M ay  a u th o r iz e  c o n d u c t b y  a  h e a l th  c a r r ie r ,  h e a l th  c a re  facility , 
h e a l th  c a re  p ro v id e r , o r  a n y  o th e r  p e r s o n  th a t  c o u ld  te n d  to  le ssen  
c o m p e ti t io n  in  th e  re le v a n t m a r k e t  u p o n  a  s t r o n g  s h o w in g  th a t the  
c o n d u c t is likely  to  a c h ie v e  th e  p o lic y  g o a ls  o f  c h a p te r  492  L aw s o f  > 
1993 a n d  a  m o re  c o m p e ti tiv e  a l te rn a t iv e  is im p ra c t ic a l :

fb) S h a ll a d o p t ru le s  g o v e rn in g  c o n d u c t  a m o n g  p ro v id e rs , h e a k b  
c a re  fac ilitie s , a n d  h e a l th  c a r r ie r s  in c lu d in g  ru le s  g o v e rn in g  p ro v id e r  
a n d  fac ility  c o n t r a c ts  w ith  h e a l th  c a r r ie r s ,  ru le s  g o v e rn in g  th e  u se  o f 
“m o s t  fa v o re d  n a t io n ” c la u se s  a n d  e x c lu s iv e  d e a lin g  c la u s e s  in  su ch  
c o n tra c ts , a n d  ru le s  p ro v id in g  th a t  h e a l th  c a r r ie r s  in  r u r a l  a re a s  
c o n t r a c t  w ith  a  su f f ic ie n t n u m b e r  a n d  typ e  o f  h e a l th  c a re  p ro v id e rs  
a n d  fac ilitie s  to e n s u r e  c o n s u m e r  a c c e s s  to  lo c a l h e a l th  c a re  se rv ices;

(c ' S h a ll a d o p t  ru le s  p e rm it t in g  h e a l th  c a r c  p ro v id e rs  w ith in  d ie  
se rv ic e  a r e a  o f a  p la n  to  c o lle c tiv e ly  n e g o tia te  th e  te rm s  a n d  c o n d i­
tio n s  o f  c o n tra c ts  w ith  a  h e a l th  c a r r i e r  in c lu d in g  th e  ab ility  o f 
p ro v id e rs  to  m e e t a n d  c o m m u n ic a te  fo r  d ie  p u rp o s e s  o f th e se  n e g e d -  
a liu o s ; ,t

(d ) S h a ll a d o p t ru le s  g o v e rn in g  c o o p e ra tiv e  a c tiv it ie s  a m o n g  h e a lth  
c a re  fac ilitie s  a n d  p ro v id e rs ;  a n d

(c) E ffec tiv e  Ju ly  1, 1997, in  a d d i t io n  to th e  ru le -m a k in g  a u th o rity  
g ra n te d  to  th e  d e p a r tm e n t  u n d e r  th is  se c tio n . th e  d e p a r tm e n t  sh a ll 
h a v e  th e  a u th o r i ty  tn  e n fo rc e  a n d  a d m in is te r  ru le s  pre* io u s ly  a d o p te d  
by  th e  h e a l th  s e n d e e s  c o m m is s io n  a n d  th e  h e a l th  c a re  p o licy  b o a rd  
p u r s u a n t  ro R C W  4 3 .7 2 .3 1 0 .

(3) A h e a l th  c a r r ie r ,  h e a ld i  c a r c  fac ility , h e a l th  c a re  p ro v id e r , o r  
a n y  o th e r  p e rs o n  in v o lv e d  in  th e  d e v e lo p m e n t, d e liv e ry , a n d  m a rk e t­
in g  o f h e a l th  c a re  se rv ic e s  o r  h e a l th  p la n s  m a y  file  a  w r i t te n  p e titio n  
w ith  th e  d e p a r tm e n t  o f h e a l th  re q u e s t in g  a p p ro v a l  o f  c o n d u c t d ia l 
c o u ld  te n d  to  le s se n  c o m p e ti t io n  in  th e  re le v a n t  m a rk e t . S u c h  
p e tit io n  sh a ll h e  filed  in  a  fo rm  a n d  m r tn n e r  p r e s c r ib e d  b y  ru le  of th e  
d e p a r tm e n t  o f h e a l th .

T h e  d e p a r tm e n t  o f h e a l th  s h a l l  is su e  a  w r i t te n  d e c is io n  a p p ro v in g  
o r  d e n y in g  a  p e t i t io n  f ile d  u n d e r  th is  se c tio n  w ith in  n in e ty  (lays of 
r e c e ip t  o f  a  p ro p e r ly  c o m p le te d  w r i t te n  p e t i t io n  u n le ss  e x te n d e d  by 
th e  d e p a r tm e n t  o f  h e a l th  fo r  g o o d  c a u s e  sh o w n . T he  d e c is io n  sh a ll
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for good c a u se  sh o w n . Tf th e  
co n d u c t is n o t a u th o r iz e d  by 
t o r  o rg a n iz a tio n  m a k in g  th e  
h e a lth  fo r rev iew  an d  a p p ro v - 
su b sec tio n  (3) o f  th is  s e c tio n .

>n o f th e  a tto rn e y  g e n e ra l a n d  
in ten t o f h e a lth :
:h c a rr ie r , h e a lth  et-.re fac ility , 
son  th a t c o u ld  ten d  to  le s se n  

■on a s tro n g  sh o w in g  th a t  th e  
goals of c h a p te r  492, L aw s o f 
c is im p rac tica l;
d u c t am o n g  p ro v id e rs , h e a l th  
id ing  ru les g o v e rn in g  p ro v id e r  
crs. ru les g o v e rn in g  th e  u se  o f  
-.lusive d ea lin g  c la u ses  in  su c h  
te a lth  c a r r ie rs  in  ru ra l  a r e a s  
: type o f h e a lth  c a rc  p ro v id e rs  
:s to  local h e a lth  c a re  se rv ices ;
:J th  ca re  p ro v id e rs  w ith in  th e  
rego tia te  the  te rm s  a n d  c o n d i-  
r r ie r  in c lu d in g  the  a b ility  o f  
if  th e  p u rp o ses  o f  these  neg o ti-

iera tive  ac tiv itie s  am o n g  h e a lth

•n to the. ru le -m ak in g  a u th o r i ty  
section , the  d e p a r tm e n t sh a ll 

m is te r ru le s  p rev io u sly  a d o p te d  
d  the h ea lth  c a re  policy  b o a rd

cility. hea lth  c a re  p ro v id e r , o r  
lop m en t, delivery , an d  m a rk e t-  
Ians may file a written p e t it io n  
sting  ap p ro v a l o f c o n d u c t th a t  
1 the  re le v a n t m a rk e t. S u c h  
in n e r  p re sc r ib e d  by ru le  o f  th e

,e a  w ritten  d ec is io n  a p p ro v in g  
■i sec tion  w ith in  n in ety  d ay s  o f 
■cn p e titio n  u n le ss  e x te n d e d  by 
u se  show n. T he d ec is io n  s h a l l

H E A L T H  S Y S T E M  R E F O R M 4 3 .7 2 .3 1 0

se t fo r th  fin d in g s a s  to  b e n e fits  a n d  d is a d v a n ta g e s  a n d  c o n c lu s io n s  as 
to w h e th e r  th e  b e n e fits  o u tw e ig h  Lhe d is a d v a n ta g e s .

(4) In  a u th o r iz in g  c o n d u c t an d  a d o p t in g  ru le s  o f  c o n d u c t u n d e r  
th is se c tio n , th e  d e p a r tm e .i t  o f h e a l th  w ith  th e  a d v ice  o f  th e  a t to rn e y  
g e n e ra l, sh a ll c o n s id e r  th e  b en efits  o f  su c h  c o n d u c t in fu r th e r in g  th e  
goals o f  h e a lth  c a re  re fo rm  in c lu d in g  b u t n o t  l im ite d  to :

(a) E n h a n c e m e n t o f th e  q u a lity  o f  h e a l th  s e rv ic e s  to  c o n su m e rs ;
(b) G a in s  in c o s t e ff ic ien cy  o f  h e a l th  se rv ic e s :
(c.) Im p ro v e m e n ts  in  u tiliz a tio n  of h e a l th  S erv ices a n d  e q u ip m e n t;
(d) A v o idance  o f  d u p l ic a t io n  o f h e a l th  s e rv ic e s  re so u rc e s ; o r
(e) A nd ' a s  to (b) a n d  (c) o f th is  s u b s e c tio n : (i) F a c ili ta te s  th e  

e x c h a n g e  o f in fo rm a tio n  re la tin g  to  p e r fo rm a n c e  e x p e c ta tio n s ; (ii) 
s im p lifie s  th e  n e g o tia t io n  o f delivery ' a r r a n g e m e n ts  a n d  re la tio n sh ip s ; 
an d  (iii) re d u c e s  th e  tr a n s a c t io n s  c o s ts  on  th e  p a r t  o f h e a lth  c a r r ie r s  
a n d  p ro v id e rs  in  n e g o tia tin g  m o re  co s t-e ffec tiv e  deliver.- a r r a n g e ­
m en ts .

T h ese  b en efits  m u s t o u tw e ig h  d is a d v a n ta g e s  in c lu d in g  a n d  n o t 
lim ited  rn:

(i) R ed u ced  c o m p e ti tio n  am o n g  h e a lth  u u i r ie i s ,  h e a lth  cu re  p ro v id ­
ers. o r  h e a lth  c a re  fac ilitie s ;

(ii) A dvers'e im p a c t o n  qu a lity , a v a ila b ility , o r  p r ic e  o l h e a lth  c a re  
se rv ice s  to  c o n su m e rs : o r

(iii) T he av a ilab ilily  o f a r r a n g e m e n ts  less  re s tr ic tiv e  to  c o m p e ti tio n  
th a t a c h ie v e  th e  sa m e  b en efits .

(5) C o n d u c t a u th o r iz e d  by th e  d e p a r tm e n t  of h e a lth  s h a l l  be 
d e e m e d  tak en  p u rs u a n t  to  s ta le  s ta tu te  a n d  in  th e  fu r th e ra n c e  o f  the  
p u b lic  p u rp o se s  o f  the  s ta te  ol W a sh in g to n .

(6) W ith  the  a s s is ta n c e  o f th e  a t to rn e y  g e n e r a l 's  office, th e  d e p a r t ­
m e n t o f  h e a lth  sh a ll ac tiv e ly  su p e rv ise  a n y  c o n d u c t a u th o r iz e d  u n d e r  
th is se c tio n  to d e te rm in e  w h e th e r  su c h  c o n d u c t o r  ru les p e rm ittin g  
c e r ta in  c o n d u c t sh o u ld  b e  c o n t in u e d  a n d  w h e th e r  a m o re  c o m p e titiv e  
a lte rn a tiv e  is p ra c t ic a l . T he d e p a r tm e n t  o f h e a lth  sh a ll p e rio d ic a lly  
rev iew  p e titio n e d  c o n d u c t th ro u g h , a t le a s t, a n n u a l p ro g re ss  r e p o r ts  
from  p e titio n e rs , a n n u a l  o r  m o re  f re q u e n t rev iew s by the d e p a r tm e n t  
of h e a l th  th a t e v a lu a te  w h e th e r  th e  c o n d u c t is c o n s is te n t w ith  the  
p e titio n , an d  w h e th e r  th e  b e n e fits  c o n t in u e  :o  o u tw e ig h  a n y  d is a d ­
v an tag es . If  th e  d e p a r tm e n t o f  h e a lth  d e te rm in e s  th a t th e  likely  
b en efits  o f an y  c o n d u c t a p p ro v e d  th ro u g h  ru le , p e titio n , o r  o th e rw ise  
by th e  d e p a r tm e n t o f  h e a l th  no  lo n g e r  o u tw e ig h  th e  d is a d v a n ta g e s  
a ttr ib u ta b le  to p o te n tia l  re d u c tio n  in  c o m p e ti tio n , th e  d e p a r tm e n t  of 
h e a lth  sh a ll o rd e r  a  m o d ific a tio n  o r  d is c o n tin u a n c e  of su c h  c o n d u c t.
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C o n d u c t o rd e r e d  d is c o n tin u e d  b y  th e  d e p a r tm e n t  o f  h e a l th  s h a l l  no  
lo n g e r  b e  d e e m e d  to  b e  ta k e n  p u r s u a n t  to  s ta te  s ta tu te  a n d  in  th e  
fu r th e ra n c e  o f  th e  p u b l ic  p u rp o s e s  o f  th e  s ta te  o f  W a sh in g to n .

(7) N o th in g  c o n ta in e d  in  c h a p te r  4 92 , L a w s  o f  1993 is in te n d e d  to 
in  a n y  w a y  lim it th e  a b ility  o f  r u r a l  h o s p i ta l  d is tr ic ts  to  e n te r  in to  
c o o p e ra tiv e  a g re e m e n ts  a n d  c o n t r a c ts  p u r s u a n t  to  R C W  70 .4 4 .4 5 0  
a n d  c h a p te r  3 9 .3 4  R CW .

(8) T he  se c re ta ry ' o f  h c a ld i  s h a l l  f ro n t tim e  to  t im e  e s ta b lish  fees  to  
a c c o m p a n y  th e  filin g  o f  a  p e t i t io n  o r  a  w r i t te n  re q u e s t  to  the  
d e p a r tm e n t  to o b ta in  a n  o p in io n  f ro m  th e  a t to rn e y  g e n e ra l u n d e r  this 
se c tio n  a n d  fo r  th e  a c tiv e  s u p e rv is io n  o f  c o n d u c t a p p ro v e d  u n d e r  th is 
s e c tio n . S u c h  fees m a y  v a ry  a c c o rd in g , to  th e  s ize  o f  th e  tra n sa c tio n  
p ro p o se d  in  th e  p e f i t io n  o r  u n d e r  a c tiv e  s u p e rv is io n , In  se ttin g  su ch  
fees, th e  s e c re ta ry  s h a l l  c o n s id e r  t h a t  c o n s u m e rs  a n d  th e  p u b lic  
b e n e f it w h e n  a c tiv itie s  m e e tin g  th e  s ta n d a rd s  o f  th is  se c tio n  a re  
p e rm it te d  to  p ro c e e d ; th e  im p o r ta n c e  o f a s s u r in g  th a t  p e rs o n s  sp o n ­
s o r in g  b e n e f ic ia l a c tiv itie s  a r c  n o t  fo re c lo se d  f ro m  filing  a  p e titio n  
u n d e r  th is  s e c t io n  b e c a u s e  o f  th e  fee; a n d  th e  n e c e s s ity  to  av o id  a 
c o n flic t, o r  th e  a p p e a r a n c e  o f  a  c o n flic t, b e tw e e n  th e  in te re s ts  o f the  
d e p a r tm e n t  a n d  th e  p u b lic . T h e  to ta l fee  f o r  a  p e titio n  u n d e r  th is 
s e c tio n , a  w r in e n  r e q u e s t  to  th e  d e p a r tm e n t  to  o b ta in  a n  o p in io n  
f ro m  th e  a t to rn e y  g e n e ra l, o r  a  c o m b in a t io n  o f  b o th  re g a rd in g  the 
s a m e  c o n d u c t s h a ll  n o t e x c e e d  th e  level t l ia t  w ill d e fra y  th e  re a s o n ­
a b le  co s ts  th e  d e p a r tm e n t  a n d  a t to rn e y  g e n e ra l in c u r  in  c o n s id e r in g  a 
p e t i t io n  a n d  in  n o  e v e n t sh a ll b e  g r e a te r  th a n  tw en ty -fiv e  th o u san d  
d o lla rs . T he  fee  fo r  re v ie w  o f  a p p ro v e d  c o n d u c t  sh a ll n o t e x ceed  the 
level th a t  w ill d e fra y  th e  re a s o n a b le  c o s ts  th e  d e p a r tm e n t  a n d  a tto r ­
n ey  g e n e ra l in c u r  in  c o n d u c t in g  s u c h  a  re v ie w  a n d  in  no  e v e n t shall 
b e  g re a te r  th a n  te n  th o u s a n d  d o lla rs  p e r  a n n u m . . T he  fees sh a ll be 
fix ed  bv  ru le  a d o p te d  in  a c c o r d a n c e  w ith  th e  p ro v is io n s  o f the 
a d m in is tra tiv e  p ro c e d u re  a c t, c h a p te r  34 .0 5  R C W , a n d  sh a ll be 
d e p o s ite d  in  th e  h e a lth  p ro fe s s io n s  a c c o u n t e s ta b lish e d  in  a c c o rd a n c e  
w ith  R CW  4 3 .7 0 .3 2 0 .
E nacted  by Laws 1993, ch. 492, § 44S, cff. July 1, 1993. Amended by Laws 
1995, ch. 267. 5 S, cU. May 6, 1995; Laws 1997, ch. 274, § 7, eft, July 1, 
1997.

H is to r ic a l  a n d  S ta tu to r y  N o te s

EOTccflve date— 1997 c  27-»: S ec n o te  C a p tio u s  n o t  la w — S e v e ra b ility — EfTe-c- 
fo l lo w in g  R C W  9 1 .0 5 .0 2 1 . d v r  do tes— 1993 c  2 6 7 : S re  no tes  fo l lo w - .

i i ig  R O  ’ 4 3 .7 0 .0 5 2 .

A dm inistrative Code R eferences
A n t it ru s t  im m u n ity  an d  r n m p r t i r i v r  o v e rs ig h t.

Procedural rules, see WAC 245-02-100 etseq.
Substantive rules, see WAC 245-02-010 et scq.
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(Formerly C h ap te r  245-02 W AC)

SUBSTANTIVE RULES

Last Update: 1/28/99

Definitions.
General policy statement—Antitrust immunity and com petitive oversight.
Scope and applicability.
Cooperative activities—Policy statement,
Consumer access to local health services in rural areas.
Collective negotintions-Policy Statem ent-Perm itted negotiations-Petirions.
“M ost favored nations clauses"—Policy statement.
Exclusive dealing clauses-Policy statement.

PROCEDURAL P-ULES

Purpose.
Form  o f petition and request for informal opinion.
Contents o f  requests for informal opinions und written petitions.
Continuing oversight and reporting requirements.
A dditional information. ;
Submission o f  information.
Public, notice and comment.
Commission to provide copy o f  informal opinion to applicant.
A ttorney general to provide informal opinion and advice on petitions to the commission. 
A pplicant may request an adjudicative proceeding o r file a petition.
D ecision not to conduct an adjudication.
Adjudicative proeeeding-R ules o f  procedure.
Adjudicative proceedings—Notice uflieuriiig.
Presiding officer.
Commission to retain jurisdiction.
Adjudicative proceedings-Keconsideralion,
N otice o f modification or withdrawal o f  authorization.

SUBSTANTIVE RULES

W A C  246-25-010 Definitions.
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Unles-; the context requires otherwise, the definitions contained in this section apply throughout, thif. 
chapter.

(1) " /vttorney general " m eans the antitrust section o f  the o ffice  o f  the attorney general
(2) "A pplican t"  m eans a certified health plan, health care facility, health care provider, or othei 

person involved in the developm ent, delivery, or marketing o f  health scr 'ices or certifier*, health plans,
(3) " P a r t ie s " m eans the natural persons, corporations, or associations involved in the plan oi 

activity which is the subject o f  the proposal being reviewed.
(4) " Petition " m eans the docum ent that shall be filed w ith the com m ission  pursuant to RCW

43.72.310 (3) by an applicant in order to request approval o f  conduct that could tend to lessen  
competition in the relevant market.

(5 )  "Proposal" m eans the plan or activity that is being reviewed.
(6) "R equest for in form al opinion" m eans the docum ent that m a y b e  filed with the comm ission  

pursuant to RCW  4 3 .7 2 .3 1 0 (1) by an applicant.
(7) "E xclusive d ea lin g  clause" m^ans a clause in a contract betw een a certified health plan and a 

health care provider or facility by which the provider or facility agree not to provide services to another 
certified health plan.

(S) "H ealth care n e tw o r k " m eans a group o f  providers or facilities controlled by the providers, 
facilities or intermediary organizations including, but not limited to, physici^ , 1. ospital organizations 
and independent practice associations.

(9) "M ost favored  nations clause" m eans terms in a contract betw een a certified health plan and a 
health care provider or facility by which the provider or faeiliLy agrees they w ill not charge other plans a 
lower p r ic e  than the price c h a rg e d  the plan instituting the clause.

(10) "R ural a jsa "  m eans a geographical area outside the boundaries o f  M etropolitan Statistical 
Areas (M S A s) or on area within an M SA , but more than thirty m inutes average travel tim e from an 
urban area o f  at least ten thousand population.

[Statutory Authority: RCAV W1 77 S in. 99-04-049. recodified as tj 246-25-010. filed 1/28/99. effective 1/2S/99; 95-04-115, § 
245-02-010, filed 2/1/9S, effective 10/1/95.)

W AC 246-25-020 G eneral policy statem ent—A ntitrust im m unity  and competitive oversight.
(1) The purpose o f  W AC 245 02-020 through 245-02-050 is to im plem ent provisions o f  the act that 

require the com m ission to adopt rules governing antitrust immunity, com petitive oversight, and conduct 
o f  certified health plans, health care providers, and health care facilities. The provisions o f  these niles 
shall be strictly construed. W henever there is doubt as to the m eaning o f  these rules or as to their 
applicability to particular conduct or circumstances, these rules shall be interpreted in a manner 
consistent with existing antitrust law principles o f  this state and o f  the Aderal government, including 
final orders o f  the Federal Trade Com m ission and final decisions o f  the federal courts interpreting the 
various federal antitrust statutes.

(2) Unless explicitly  permitted under this chapter or pursuant to a petition approved in accordance 
with the provisions o f  RCW  43.72,3.10 (3) and (4), nothing in these rules shall be deemed or interpreted 
to permit activities or to grant imm unity for those activities prohibited under RCW  4 3 .7 2 .3 0 0 (3) or any 
other activity which would constitute a per se violation o f  state or federal antitrust laws.

[Statutory Authority: RCW  43,72.310. 99-04-049. recodified as § 246-25-020, filed 1/2S/99. effective 1/2S/99; 95-04-115, § 
245-02-020, filed 2/1/95, effective 10/1/95.)

WAC 246-25-025 Scope and applicability.
The provisions o f  W AC 245-02-010 through 245-02-050 shall govern contracts and conduct among 

health care providers, health care facilities, and certified health plans entered into or renewed on and 
after October 1, 1995.
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[Statutory Authority: RCW  43.72 310. 99-04-049, recodified as § 246-25-025, filed 1/28/99. effective 1/28/99; 95-04-1 IS, § 
2-15-02-025. filed 2/1/95, effective 10/1/95.)

WAC 245-25-030 C ooperative activities—Policy statem ent.
T he com m ission  recogn izes that refo rm s in the health  system  w ill occu t through the developm ent of 

com prehensive, in tegrated , and cost-effective health  serv ices delivery  system s. B ecause the health 
sendees m arket p lace  is ev o lv ing  in anticipation  o f  changes required  b y  th e  act, it  w ould  not be 
appropriate to  estab lish  w ith  p recis ion  specific areas w here  coopera tive  ac tiv ities are entitled to 
im m unity  from  an titrust law s. P ursuan t to R C W  34.05.023 , the co m m issio n  therefore adopts as an 
interim  policy  sta tem en t the Sta tem en ts o f  E n forcem ent P o licy  a n d  A n a ly tic a l P rin c ip les  R ela ting  to 
H ealth  Care a n d  A n titru s t issued  by  the U .S . D epartm ent o f  Ju stice  and th e  Federal T rade C om m ission 
on Septem ber 27, 1994. T h ese  n ine  policy  statem ents address; (1) M ergers am ong  hospitals; (2) hospital 
jo in t ventures invo lv in g  h igh -tcchno logy  o r o ther expensive h ealth  care equ ipm ent; (3) hospital jo in t 
ventures invo lv ing  sp ec ia lized  clin ical o r o ther expensive h ealth  care serv ices; (4) p rov iders ' collective 
provision o f  n onfee-re la ted  in fo rm ation  to purchasers o f  health  care serv ices; (5) providers' collective 
provision o f  fee-related  in fo n n a tio n  to purchasers o f  h ealth  care  send ees; (6) p rov ider participation  in 
exchanges o f  p rice  and cost in form ation; (7) jo in t purchasing  arrangem ents am ong health  carc providers;
(S) physician netw ork  jo in t ven tures; and (9) analytical p rinc ip les re la ting  to m ultip ro v ider netw orks.

[Statutory Authority: RCW  43.72.310. 99-04 049, recodified as § 246-25-030, filed I/2S/99. effective. 1/28/9.9: 95-04-115, § 
245-02-030, filed 2/1/95, effeciive‘ lO/1/95.)

W A C  246-25-035  C o n s u m e r  access to local h ea lth  se rv ic es  in r u r a l  a re a s .
An app lican t m ay  petition  the com m ission  for approval o f  a m an ag ed  health  carc Finance one 

delivery  system  in  a  ru ral area  that m ay  v io late  existing  an titru s t law  p rinc ip les o r provisions o f  W AC 
245-02-040 . 245-02-045  or 245-02-050  but is necessary  to p reserve local access to regu lar and ongoing 
health services in  a  ru ral area. In add ition  to the requirem ents se t fnrlh in W A C  245-02-1 10 . et seq., such 
petitions shall include in fo rm ation  dem onstrating  that the p roposed  system : (a) H as b een  developed 
through a com m unity -based  p rocess that takes into consideration  the concerns o f  local residents, health 
care providers, p ub lic  and p riv a te  health  care facilities, local com m unity  o rganizations, and  appropriate 
state agency health  p lanning  organizations located in or w ith respo n sib ility  for health  services in n r a l  
areas, fo) w ill ach ieve  quality  im provem ents and cost effic iencies over p resen t health  service capabilities 
in the rural area, (c) w ill resu lt in local acces'* to regular and ongo ing  se rv ices required  under the uniform  
benefits package, (d) w ill co m bine health  carc service delivery  and financing, and (e) w ill or w ill not 
have special co m m u n ity  governance arrangem ents. N oth ing  contained in th is section  shall be deem ed to 
relieve an app lican t froj i m eeting  the requirem ents im posed by  law for reg istra tion  and certification of 
certified health p lans.

[Statutory Authority: RCW  43.72,310. V9-U4-0 <9. recodified rs s 246-25-035. filed 1/2S/99, effective 1/2S/99; 95-04-1 IS, § 
245-02-035, filed 2/1/95, effective 10/1/95.)

W A C  246-25-040 Collective* n e g o tia tio n s—Policy  s ta te m e n t—P e rm itte d  n e g o tia tio n s—P etitions.
(1) The board  finds that co llective negotiation  by com peting  health  care prov iders o f  certain nonfee 

term s and conditions o f  con tracts w ith health  carriers m ay result in procom petirivc effects in the absence 
o f  any express o r im plied th rea t o f  retalia tory  collective action  by  h ealth  care providers. However, the 
board finds few  o r no p rocom petitive  effects in perm ittin g  com peting health  care providers to 
collectively  n eg o tia te  contract term s and conditions that include fees o r p rices for p rov ider services. The 
potential an ticom petitive  harm s arising  from  collective exchanges o f  fee o r p rice inform ation by 
com peting p ro v id ers  and co llec tive  negotiation  by  com peting  providers o f  the fees to be paid  providers 
by  health carriers far ou tw eigh  any  poten tial gains in sim plify ing  p rov ider and health  carrier
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negotiations, any reduction in transaction costs, and any potential gains in cost-effective health carc 
delivery system s. To the contrary, the board fa d s  that co llective negotiation o f  fees or other prices for 
services by com peting health care providers creates the potential to  thwart the cost containm ent goals of 
health carc reform by enabling health care providers to resist health carrier and purchaser pressure to 
reduce or limit the increase in prices for health care services. Except as herein provided, nothing 
contained in this section  shall authorize any person or entity to engage in  activities that would constitute 
violations o f  state or federal antitrust laws.

(2) Com peting health carc providers within the service area o f  a health carrier m ay rncct anc 
communicate for the purposes o f  co llectively  negotiating the fo llow ing terms and conditions o f  contracts 
with health carriers:

(a) Respective provider and health carrier liability for the treatment or lack  o f  treatment o f  health 
carrier cnrollees;

(b) Administrative procedures including m ethods and tim ing o f  provider payment for services
(c) Dispute resolution procedures relating to disputes betw een  health carriers and provider 

including disputes betw een providers and health carriers that originate from enrollees;
(d) Patient referral procedures:
(c) Formulation and application o f  reimbursement m ethodology, e .g ., risk pools, capitation, anc 

capitation between providers and hospitals, except as provided in section  3;
(f) Quality assurance programs;
(g) Health service utilization review  procedures; and
(h) Carrier provider selection  and termination criteria, or whether to engage in selective contracting.
Nothing herein shall be construed * > allow a boycott.
(3) Com peting health carc providers shall not m eet and com m unicate for the purposes o 

collectively negotiating the fo llow ing terms and conditions o f  contracts w ith health carriers:
(a) The fees or prices for services, including those arrived at by applying any reimbursemon 

methodology procedures;
(b) The conversion factor in a resourC' based relative value scale reimbursement m ethodology oi 

similar m ethodologies:
(c) The amount o f  any discount oi_ the price o f  .services to be rendered by provider;

(d) The dollar amount o f  capitation or fixed payment fori health services rendered by providers to 
health carrier enrollees; or

(c) The inclusion or alteration o f  terms and conditions to the extent they are the subject o 
government regulation prohibiting or requiring the particular term or condition in question; however, 
such restriction does not lim it provider rights to co llectively  petition governm ent for a change in such 
regulation.

(4) Competing health care providers' exercise o f  co llective negotiation rights granted by this section 
shall conform to fo llow ing criteria:

(a) Provid shall com m unicate or negotiate with health carriers through a third party who i: 
authorized by the providers;

(t>J F.ach com peting provider involved in the com m unication and negotiation with health carrier; 
shall make an independent decision to accept or reject a specific  offer from a health carrier;

(c) Health carriers com m unicating or negotiating with the providers' representative shall remain free 
to contract with or offer different contract terms and conditions to individual com peting providers;

(d) The providers' representative shall not recom m end to providers that providers accept or reject 
tire health carrier offer; the representative may only deliver the offer to providers and communicate to 
providers an evaluation of'the positive or negative aspects o f  the offer;

(c) The providers' representative shall not represent more than 30% o f  the market o f  practicing 
providers for the provision o f  services o f  a particular provider type or specialty in the service urea or 
proposed service area o f  a health carrier with less than 5% o f  the market, as measured by 1) the number 
o f  covered lives as reported by the Insurance Com m issioner, or 2 ) the actual number o f  con-umcrs of
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prepaid com prehensive health services; and
( 0  The providers' representative shall com ply with the provisions o f  subsection (5) o f  this section.
(5) Any person or organization proposing to act or acting as a representative o f  providers for the 

purpose o f  exercising the authority gTanted under this section shall com ply with the follow ing  
requirements:

(a) Before engaging in any collective negotiation with health carriers on behalf o f  com peting health 
carc providers, the representative shall file with the board information identifying the representative, the 
representative's plan o f  operation, and the representative's procedures to ensure com pliance with this 
section;

(b) Before engaging in any collective negotiations with health carriers on behalf o f  providers, the 
representative shall furnish for the board's approval, a brief report identifying the proposed subject 
matter o f  the negotiations or discussions with health carriers and the efficiencies expected to be achieved 
thereby.

Approval shall he withheld by the board i f  the proposed negotiations would exceed the authority 
granted under this section. The representative shall supplement the report to the board as new  
information becom es available that indicates that the subject matter o f  the negotiations with the health 
carrier has or w ill change;

(c) Within fourteen days o f  a health carrier decision declining negotiation, terminating negotiation, 
or failing to respond to a request for negotiation the representative shall report to the board the end of  
negotiations;

(d) Before reporting the results o f  negotiations w ith a health carrier and before giving pro\iders an 
evaluation o f  any offer made hy a health carrier, the representative shall furnish for the board's approval 
prior to dissem ination to providers, a copy o f  all com m unications to be mads to providers rolatcd to 
negotiations, discussions, and health carrier offers.

(6) With the advice o f  the attorney general, the board shall either approve or disapprove the activity 
as identified in the report w ithin thirty days o f  filing. If d'sapproved. the board shall furnish a written 
explanation o f  any deficiencies along with a statement c x specific  remedial measures as to how such 
deficiencies could be corrected. A representative who fails to obtain the board's approval is deemed to 
act outside the authority granted under this section.

(7) Nothing contained in this section is intended to authorize com peting providers to act in concert 
in response to a report issued by the providers' representative related to the represented -e's discussions 
or negotiations with health carriers. The representative o f  the providers shall advise providers o f the 
provisions o f  this section and shall warn providers o f  the potential for legal action against providers who 
violate state or federal antitrust laws by exceeding the authority granted under this section.

[Statutory Authority: RCW  43.72.? in. 99-04-049, recodified as g 246-25-040, filed 1/2S/99, effective 1/2S/99; 96-11-133, § 
245-02-040, filed 5/22/96, effective 6/22/96; 95-04-1 15, § 245-02-040, filed 2/1/95, effective 10/1/95.]

W A C  246-25-045 "M ost favored  nations c h u te s" —P olicy statem ent.
"Most favored nations clauses" may discourage discounting by die affected seller, may facilitate 

oligopolistic pricing and deter entry by more efficient competitors. "Most favored nations clauses" arc 
often used as a replacement for innovation or efficiency by large competitors and act as a disincentive 
for creativity by small competitors. The com m ission finds that the use o f  "most favored nations clauses" 
in contracts between a health care provider or facility and a certified health plan create the potential to 
thwart the cost containment goals o f  health care reform. For these reasons, the use o f  "most favored 
nations clauses" in contracts between a health carc provider ur facility and a certified health plan is 
prohibited.

[S ta tu to ry  A u th o rity ; R C W  4 3 .7 2  3 1 0 . 9 9 -0 4 -0 4 9 , re c o d ifie d  as § 2 4 6 -2 5  0 4 5 , f ile d  J/25/99, e f fe c t iv e  1/2S/99; 9 5 -0 4 -1 1 5 , {? 

2 4 5 -0 2 -0 4 5 , f ile d  2/1/95, e f fe c t iv e  10/1/95.]
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WAC 246-25-050 Exclusive dealing clauses—Poliey statement.
(1) E xclusive dealing clauses in heallh care provider and facility  contracts with certified health 

plans m ay enhance the quality o f  health services, achieve econom ic efficiencies, or improve the 
cost-cffective use o f  health services and equipment. E xclusive dealing clauses m ay also reduce 
competition am ong certified health plans, providers, and facilities w hen the clauses prevent other 
competitors from entering the relevant market, thereby increasing the probability o f  the c nation o f  a 
m onopoly in that market.

(2) A  contract betw een a certified health plan and a health care facility or provider m ay not contain 
an exclusive dealing clause i f  the plan holds m o'e  than forty percent o f  the relevant market.

(3) A  contract betw een a certified health plan and a health care facility  or provider m ay contain an 
exclusive dealing clause i f  the plan holds tw enty percent or less o f  the relevant market.

(4) A  contract betw een a certified health plan and a health carc facility  or provider m ay contain an 
exclusive dealing clause i f  the plan holds between twenty and forty percent o f  the relevant market and 
the com m ission has exp lic itly  permitted its use. To obtain such approval, a plan m ust request an 
informal opinion as to use o f  the clause in the particular circum stances or seek approval by written 
petition pursuant to the procedures set forth in W A C  243-02-110 . et seq.

(5) A contract betw een a health c a rc  network and a health care facility or provider m ay not contain 
an exclusive dealing clause i f  the health carc network holds m ore than forty percent o f  the relevant 
m a rk e t.

(6) A  contract betw een a health care network and a health care facility or provider m ay contain an 
exclusive dealing clause i f  the health care network holds twenty percent or less o f  the relevant market.

C7' A  contract between a health care network and a health care facility  or provider m ay contain an 
exclusive dealing clause i f  the network holds between twenty and forty percent o f  the relevant market 
and the com m ission h3S explicitly  permitted its use. To obtain such approval, a network must request an 
informal opinion as to use o f  the clause in the particular circum stances or seek  approval by written 
petition pursuant to the procedures scr forth in W AC 245 -0 2 -1 1 0 . et seq.

(8) The provisions o f  this section do not apply to contracts betw een a staff or group model health 
maintenance organization and its health care facilities or providers.

[Statutory Authority: RCW  d3.77.310. 99.04-049, recodified as § 246-25-050. filed 1/2S/99. effective 1/28/99; 95-04-115, § 
245-02-050, filed 2/1/95, effective 10/1/95.]

PR O C E D U R A L  R U L E S

W A C  246-7*  ICO P u rpose.
fhc purpose o f  W AC 243-tC -l 1U through 245-02-175 is to implement RCW  43 .72 .310  by selling  

forth the form and procedure for: (1) Requests for informal opinions from the attorney general as to 
whether particular conduct is authorized by the act, and (2) written petitions to the com m ission  
requesting approval o f  conduct tnat could tend to lessen  com petition in a relevant market.

[Statutory Authority: RCW 45.72.310. 99-04-049, recodified as § 246-25-100, filed 1/28/99, effed ive  1/2S/99. 95-04-112, § 
245-02-I0v, filed 2/1/95. effective 3/4/95.J

W A C  246-25-110 Form  o f petition and request for in form al op in ion .
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A  petition, request for informal opinion, or request for adjudicatoty proceeding shall adheri
generally to the following form:

(1) At the top o f  the page shall appear the wording "before the W ashington Health Service; 
Commission." On the left side o f  the page, below  the foregoing, the fo llow ing caption shall be set out 
"in the Matter o f  (name o f  applicant)." Opposite the foregoing caption shall appear the words "petition," 
or "request for informal opinion," or, "request for adjudicatory proceeding," w hichever is applicable.

(2) The materials required by W AC 245-02-115 through 245-02-125  shall be attached to the 
foregoing.

(3) The petition or request shall be signed and dated by the entity nam ed in the first paragraph, or by  
its a.tomey. The original and five copies shall be filed with Uie com m ission as described in WAC 
245-02-130.

(4) Information required by this chapter m ay be submitted in hard copy or in m achine readable 
form:

(a) If hard copy, docum ents shall be submitted and organized by request;
(b) If  in m achine readable form, the data should com ply with specifications acceptable to th( 

com m ission and attorney general, which w ill be provided upon request.

[Statutory Authority: RCW  43.72.310. 99-04-049, iccodified as § 246-25-110. filed 1/2S/99, effective 1/28/99; 95-04-112, § 
245-02-110, filed 2/1/95, effective 3/4/95.]

WAC 246-25-1115 Contents of requests for informal opinions and written petitions.
The follow ing information shall accompany any written petition or request for informal opmior. 

submitted to the com m ission:
(1 ) I d e n t i f i c a t i o n  o f  p a r t i e s .  I d e n t ify  a ll p a r t ie s  to  th e  p ro p o s a l ,  a n d  th e ir  p a re n t  e n t i t ie s ,  a n d  foT 

each one state:
(a) The nam c(s) under which it is doing business, or proposes to do business, in Washington
(b) Its business address(es);
(c) Its type o f  businoss organization (for exam ple, corporation, so le  proprietorship, partnership, or 

association):
(d) A brief description o f  the nature or type o f  businoss conducted at each o f  its business locations 

within the state o f  W ashington; and
(c) The person to whom  questions regarding the request or petition should be directed

(2) N ature and description  o f proposal. State or describe:
(a) The nature and type o f  transaction (for example, joint venture, acquisition, or merger

(b) Tne business(es) involved or affected;
tc) The products and services involved or affected;
(d) The scheduled tim eline, including expected dates o f  any major events required to consummate 

th e  p ro p o s e d  a c t iv ity ;
(e) The geographic area(s) in which business w ill be conducted;
(1) Whether the sam e products or services as those listed in (c), above, are currently' offered within 

thirty m iles o f  the geographic area(s) identified in (c), above, and i f  so, by whom; and
(g) The extent to which the participants share substantial risk including, but not l im i te d  to: (1) The 

extent to which the venture agrees to provide services on a capitated basis, or (2) the extent to which the 
v e n tu re  creates significant financial incenhs'es for its participants as a  group to achieve specified cost 
containment goals, such as withholding a substantial amount o f  com pensation due to participants, with 
distribution o f  that amount to participants only i f  the cost containment goals are met.

(h) A  general description o f  any anticipated impact o f  the proposal on com petition, including but 
not limited to the description o f  the busincss(es) involved or affected, the eftect upon the parties in their 
competition with each other, the changes in market share am ong certified plans, health carc providers or 
health carc facilities in the geographic product or service area, the presence and entry o f  new market 
participants sufficient to deter or counteract the anti-com petitivc effects o f  the proposed activity, and
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