ALASKA LEGISLATURE 2342
HOUSE and SENATE FINANCE COMMITTEE FILES, 2001 - 2002



FISCAL NOTE
STATE OF ALASKA Fiscal Note Number:

2002 LEGISLATIVE SESSION Bill \ersion: HCS CSSB 37(JUD)

(H) Publish Date: 4/25/02

Revision Date/Time (Note if correction): Dept. Affected DCED
Title Physician Negotiations with Health Insurance '‘BRU Insurance (116)
Component Insurance Operations

Sponsor Senator Kelly

Requester House Judiciary Component No. 354

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007

Personal Services 0.0 0.0 0.0 0.0 0.0
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This bill requires the director of insurance to determine the number of individuals covered under health
benefit plans in Alaska. A health benefit plan is now defined as a health care insurer instead of an
employee welfare benefit plan. The division already collects covered lives data from health care insurers
for purposes of reporting under AS 21.06.110. Therefore, any cost to modify the survey form, compile and

report this data would be absorbed within existing division resources.
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Alaska State Legislature

Session: Interim:
State Capitol 119 N. Cushman
Juneau, AK 99801 Fairbanks. AK 99701

Phone: (907) 456-8161

Phone: (907) 465-2327

Fax: (907) 465-5241 Fax: (907) 456-8163

Senator Pete Kelly
District P

SB 37 Sponsor Statement

“An Act relating to collective negotiation by competing physicians with health benefit plans, to
health benefit plan contracts, to the application ofantitrust laws to agreements involving
providers and groups of providers affected by collective negotiations, and to the effect of the
collective negotiation provisions on health care providers.”

Senate Bill 37 attempts to L. el the playing field for Alaska’s patients and the physicians who care for
them.

Over the past eight years, the health insurance market has continued to consolidate at a rapid pace.
There were once 18 national health insurance companies that physicians could choose to contract with.
These companies have since merged into 6. It is even more severe for Alaskan physicians who have
only 2 choices of insurers in this state. Physicians are given little if any opportunity to advocate for the

best care of their patients.

Independent physicians are prevented from collective action by federal aniitrust laws and are subject to
aggressive antitrust enforcement actions. Large corporations, however, can adopt a "take it or leave it”
position without any antitrust ramifications. This plus the market concentration of health insurers

causes a damaging imbalance in bargaining power.

This inequity between health insurers and medical care providers dictates physician contracts. The
resulting contracts favor the insurance companies over the health care patients receive and can result in
such policies where physicians are required to use a low cost treatment when a higher cost treatment

may be medically necessary.

Senate Bill 37 will enable independent, competing physicians to become effective advocates for their
patients through collective negotiations with health insurers. These negotiations will fall into a narrow
scope of topics with regard to the provisions of physician services contracts and will be under the
scrutiny of the Attorney General’s office. SB 37 will still prohibit a group of independent competing
physicians Irom striking or otherwise engaging in activities that would result in a boycott.
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Stale Capitol 119 N. Cushman
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Senator Pete Kelly
District P
SB37 Talking Points
“An Act relating to collective negotiation by competing physicians with health benefit
plans, to health benefit plan contracts, to the application of anti-trust laws to agreements

involving providers and Proups of prowders affected by collective negotiations, and to the
effect of the collective negotiation provisions on health care providers.”

< Levels the playing field between Alaska’s physicians and the outside insurance
companies.

< Does not allow for boycotts or strikes.

« Does not impact nurses.

< Does not create doctor unions.

< Does not impact ERISA plans.

< |t is not mandatory for either doctors or insurance companies to negotiate.

<+ Will allow the Attorney General to stopall negotiations and contracts at ANY time.

QX\\?II kallow for communication among doctors to improvethe delivery of healthcare in
aska

< Will allow protected contract negotiations for non-cost provision- separate from cost
provisions.
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f \ laska State M edical A ssociation

4107 Laurel Street « Anchorage, Alaska 99508 ¢ (S07) 562-0304 « (907) 561-2063 (fax)

February 11, 2002

Honorable Lisa Murkow ski
Alaska State House of Representatives

State Capitol. Room 40S
Chair, House Labor and Commerce Com mittee

Juneau, AK 99S01-1182

Dear Representative Murkow ski:

The Alaska State Medical Association (ASM A'sl lobbyist has provided me with acopy o fthe tespnnse

(dated 1/18/2002) from several staffmembers from the Federal Trade Commission (FTC). At the nsk of

stating the obvious, please note that these arc the comments ofstaffmembers (Messrs. Simons and Cn.z) and
do not represent the position ofthe FTC. This is the same situation when another FTC staiT person IRichard

Feinstein) testified on SB 256 (SEit 37 during the last session) on hisown behalfand not representing :he

*'iews o f FTC.

The response from Mr. Simons and Mr. Cruz again reflect similarly the comments made in regard to the

"state action doctrine exception" bills in both Texas and the District o fColumbia ASM A has responded tv.

the comments with both ivriuen and ora] testimony on numerous occasions, including before House Labor

and Commerce Committee as well asin your work session this pastDecember. Therefore, | am not going to

comment in detail again but will instead make several comments on a broader basis. (By the way, a private

attorney representing an undisclosed client in D.C. brought very similar arguments :o those of Mr. Simons

and Mr. Cruz in opposition to the D.C. bill establishing a stale action doctrine exception. Mr. Charles Jjnies

was the D.C. medical society legal council and he responded to those arguments. 1will share some of Mr.

James’' comments with you aswell.)

I will begin by framing the issue that is illustrative ofwhy ASM A has brought forth and supporte J die
concept embodied in SB 37. Alaska is faced with a situation where the private insurers involved in the 'nealih
insurance are an oligopoly; Alaska has an inadequate number ofphysicians plus a great number who will b.
leaving practice soon due to age; and a necessary symbiotic relationship exists between pliysicuns and the

third party payors. ASMA is very interested tr, the physician workforce issues due to concerns over .v.cess u*
carc issues. The symbiotic relationship, embodied by the whole concept and practice of assignment of

benefits, is necess .ry due to legitimate public health reasons. (This relationship is roquned to exist by AS

21.57.140 for a medical service corporation.) Additionally, the contractual arrangements beh\ ten insurers
and physicians have been such thatno negotiation takes place, with physicians being offered ontiajts on a
“take it or leave it" basis. This happens because ofthe monopsony power Inat is exercised by tin* rOW

insurers in the marketplace. ASM A finds this to be patently unfair,

Simor.s stem to be unaware ofthe health care environment n Alaska and make the

Mr. Cruz and M.
ASMA feels that the Sure

presumption that the health insurers can not lookout after their ownoest interests.
is in a better position to determine what is needed to meet the health care needs of the citizens and tiut
(Also, and aeain, the entire

s.ic

large health insurers can and do vigorously look out for their own interests.

process embodied in SB 37 is voluntary.)
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Mr. James was (he outside legal council for (he medical association in D.C. when it was pursuing its bii!

embodying (he ‘'state action doctrine exception". He now is the head ofthe U.S. Justice Department's anti-

trust enforcement division. The following is aresponse from Mr. James pertaining to arguments made by a

lawyer (Mr. Hartwell) against D.C .'s "state action doctrine exception billl; which lepresent an excellent
overview:

“...It is true, the proposed legislation does notrely on elaborate pricing mechanisms to fix the outcome o f the

negotiations. From his letter, it appears thatMr. Hartwell would have the District insinuate itselfinto every

facet o fthe negotiation process, establishing, among other things, a “framework" tor the actual negotiations
and a “procedural mechanism for evaluating the fairness o f the negotiated terms and conditions,” iLtr. From

Ray V. Hartwell. Ill., Esq. to Linda Crop of4/24/00 at 6.) But the active supervision requirementdoes not

require the District actually to sit at the bargaining table. Such a naiTow interpretation indeed would rum the

state action doctrine on its head. Tbr underlying rationale of the doctrine, again, is to free the exercise of

District's police powers from federal interference. Mr. Hartwell's understanding ot the active supervision

requirement would effectively preclude the District from adopting more progressive regulatory policies, like
those embodied in the Act. that take advantage of efficiencies inherent in a bnrgaincd-fur exchange. Rather

than trying to impose bureaucratic notions o f fairness, the Actrelies on the self-interest ofthe physicians and
At the same time the Mayor

the health plans :0 dnvc the bargaining process toward the most efficient result.
13-333 at § 7). and to

retains the ability to fix certain parameters before negotiations commence, (see Bill

review the end-resuli (see id. At 88 7-S). This structure ensures that the District has the final say on the

agreement, while securing the efficiency benefits ofa private bargain.”

Additionally, | would like to point out that the letter from Mr. Simons and Mr. Cruc pom: out me need for

non-fee related items tc be covered in SB 37. On page 7, the last two sentences are as "cHows:
«'...The method a health plan uses to calculate its payments to providers for particular services,

however, can have adirect and significant impact on the ultimate price that providers receive for their

services, and thus such are also "price" terms. Moreover, even collective bargaining over other, more clearly

“non-price" issues in a health plan contract can have a substantial effect on the ultimate costs paid oy

consumers."

Finally, some o fthe points made by Mr Simons and Mr. Cruz in last several pages o f this letter pertaining to

information provided trie AG in the course o fthe process and die time in which the AG needs to make its

final decision have merit. We addressed those issues with Sen. Kelly and have suggested amendments it-

address those issues.

Please give me acall if you wish to discuss any ofthe issues involving SB 37.

Sincerely,

James J. Jordan

Cc: Sen. Pete Kelly
John Troxel, MD. ASMA President
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Should you have any questions about our position, please feel free to contact
Marie Darlin (586-3637), Coordinator of the AARP Capitol City Task Force; Patrick Luby
(907-762-3314), AARP Legislative Representative; or me (907-245-5259).

Thank you for your consideration.

Sincerely,

Marguerite Stetson
Executive Council Member for Advocacy

cc. Representative Bunde, Vice Chair Representative Whitaker

Representative Foster Representative Croft
Representative Hanris Representative Davies
Representative Hudson Representative Moses

Representative Lancaster Senator Kelly



SB 37
COLLECTIVE NEGOTIATION BY PHYSICIANS

Under provisions of HCS CSSB 37 (JUD):

1

4r

There is no demonstrated need for physicians to negotiate collectively in Alaska.

No proof has been offered that there is an imbalance in the relationship between
insurers and physicians in the state

B 37 poses a serious risk to currently insured working families and employers in
Alaska because, whether physicians have the ability to negotiate only cn "quality of
care" issues or on fee-related matters, the cost of health care will increase as a

result of this bill.

Federal Trade Commission (FTC) experience with physician negotiation has shown it
to be harmful to consumers. In fact, in an Alaska case that prompted the sponsor to
introduce this bill, the FTC alleged that the actions of the physicians:
» resulted in a wide range of insurers being unable to secure physician contracts
and thus unable to do business in the Fairbanks area;
e restrained price and other competition among physicians in the Fairbanks area
and thereby harmed consumers by increasing prices for physician services;

e limited competition among health plans.

Increases in the cost of health insurance from this bill will result in a larger number
of uninsured Alaskans. Alaska’s uninsured rate has already been increasing and is
significantly higher than the national average.

As currently drafted, HCS 37 (JUD) does not allow physicians to negotiate on
price terms. Legitimate collective negotiation on quality of care issues does not
need an exemption from federal antitrust laws. Infact, the FTC and U.S. DQJ have
published Health Care Antitrust Guidelines for physicians wishing to conduct such

negotiations.

Both the FTC and the Attorney General have reviewed SB 37 closely and determined
that it will not satisfy the "state action” exemption to override federal antitrust
laws. This means that physicians negotiating under the provisions of SB 37 would be
at risk of FTC action for antitrust violations (the very thing this bill purports to
protect them from) should they attempt to collectively negotiate with health insurers
on issues not allowed under the FTC guidelines.

It has been stated that participation in negotiations under the provisions of B 37 is
entirely voluntary and therefore harmless. However, the bill does not require any
state oversight until the physicians decide to negotiate with a health insurer and hire
a representative. AS 23.50.020(h). Before this happens, substantial anticompetitive
conduct has already occurred. Once a representative is hired, the Attorney
General has no authority to stop non-price negotiations. The representative only
needs to give the Attorney General notice of the negotiations. AS 23.50.020(c).



SB 37 - Collective Negotiation by Physicians
Page 2

8. Quality of care issues are already covered in Alaska law. The Patient Bill of Rights,
which became effective July 1, 2001, addresses the concerns that this bill purports to
address. It requires that insurers protect the ability of the provider to communicate
openly regarding treatment options and clearly prohibits insurers from imposing "gag
orders" or discouraging providers from discussing all appropriate options including
higher cost options.

9. The only individuals that stand to benefit from this legislation are physicians,
already the most highly paid professionals in Alaska. Alaska ranks 49th in the number
of physicians per capita. There is little competition between health care providers in
Alaska, with the result being that insureds and insurance companies pay higher costs
for health care services in Alaska and that providers have little incentive to
contract with insurers to reduce their charges.

10. Physicians are the only group that has supported this legislation. No consumers or
consumer groups have stepped forward to support it even though it is alleged to be
primarily to benefit health care consumers.

11. Negotiations between physicians and insurers under SB 37 exclude consumer
input. Alaskans’ concerns regarding how insurers are performing insurance
functions, for instance the definition of covered (or "medically necessary”’) benefits
(such as cancer treatment options, abortion procedures, mammography, or coverage
for pharmaceuticals) should be addressed in a public process and through revision of
state insurance laws, not in closed negotiations between physicians and insurance
companies.

If the ability to negotiate physician fees is added back into the bill:

1 Physicians, who are as noled the most highly paid professionals in Alaska, will not
negotiate for lower fees. They will bargain for more, not less, just like any
collective bargaining unit. This will lead to increased costs of health insurance and,
thus, even more Alaskans uninsured

2. Reduced competition in physician fees will increase the cost of health care for all
Alaskans including those with Medicaid and Medicare coverage, union-sponsored
health plans, federal employees and state employees, and those currently covered
under business-sponsored self-insurance plans.

3. Price negotiations undertaken under the ostensible cover of SB 37 will be scrutinized
by both the Federal Trade Commission and the Department of Law. This will result
in both state government and the physicians expending more time, money, and
other resources to monitor and defend the negotiation process. As noted above,
neither the FTC nor the Department of Law believes that the provisions in SB 37 meet
the requirements of the "state action doctrine," which will ultimately expose the
physicians to federal oversight.

Alaska Department of Community and Economic Development, Division of Insurance
Alaska Department of Law

April 29, 2002



POLITICAL CAPITAL
$ By Alan Murray &

FTC Cracks Down
On Antitrust Issue
In Health-C”re Area

A S SOARING HEALTH-CARE costs

move center stage in Washington,
the Federal Trade Commission has
launched a crackdown on doctors and
hospitals that fix prices to coulter the
bargaining power of managed-tare com-
panies.

Earlier this month, the FTC an-
nounced a settlement with a gtoup of
obstetricians and gynecologists in Napa
County, Calif., of price-fixing cnarges.
Government officials say a number of
similar but larger cases will bt made
public in the next few weeks, tS the
FTC finalizes agreements with other
doctor groups in a variety of nodical
specialties, and in metropolitan os well
as rural areas, who've been found to
have fixed prices.

In each case, the settlements,'which
prohibit the doctors from col la Derating
on pricing, are expected to deir the
way for managed-care companies to go
back to the doctors and negutlite lower
fees.

Antitrust enforcement hasn't been a
strong suit of the Bush administration.
The Justice Department’s quick and
awkward move to settle the M.crosoft
Corp. case in November seemid to sig-
nal that the Bush team wanted to
waste little effort fn this area. More-
over, FTC Chairman Timothy Muris
took some heat from members of Con-
gress earlier this year when h:
reached a power-sharing agreement
with the Justice Department that ceded
to Justice control over media (aid tele-
communications deals.

But in return. Mr. Muris got control
over health-care Issues. And It’s now
clear ho believes the health-care indus-
try is in need of antitrust atteitlori.

The numbers tell part of thu story.
After rising at double-digit rains
through the 1950s; health-Insunnce pre-
miums slowed sharply in the first half
of the 19905, growing less than 1%at
their trough in 1996. But then premium
growth began to accelerate agidn, and =
by last year had returned to a double-
digit, gallop, with no Sign of skewing.
The numbers suggest the rise m man-
aged care succeeded In cappin f health-
care prices for a time. But nw, doc-
tors, hospitals and other healtl-care pro-
viders have banded together t< fight
back. And they seem to have pained the
upper hand. The question now being ad-

dressed by the govemmt .it: In banding
together, did those healin-care providers
violate antitrust laws?

Some Interesting dam on that score
come from Paul Gertler, an economist
at the Haas School of Business at the
University of California at Berkeley. In

.a paper co-authored with AUson Evans

Cuellar or Columbia University, he set
out to examine the effects of “strategic
-relationships™ forged between hospitals
"and doctors in the late 1990s.

Hospitals and doctors justify the alli-
ances by saying they increase the effi-
ciency of care. But Mr. Gerller's exami-
nation of the data in Arizorvi, Florida
and Wisconsin found that the alliances
did little to Increase efficiency, and a
lot to increase prices. "In largo mar-
kets, the Integration of hospitals and
physician groups leads to 5% to loft In-
creases In hospital prices," Mr. Gertler
says. “In smaller markets, It leads to
15% to 30%."

His conclusion: The primary reason
for these combinations Is to boost the
bargaining power health-care providers
have when negotiating with managed-
care companies. "Antitrust authorities
should examine those hospital-phyai-
eian relationships,” he says. “They can-
not be Justified on efficiency grounds."

Mr. Center presented his paper to
the staff of the FTC in March, and met
with Chairman Muris os well. He’s also
been commissioned to ilo mure work on
the subject for the Wushingion-batwd
National Institute of Health Care Man-
agement, a think tank funded in part
by health-Insurance companies.

Mr. Muris is also getting a prod
from Tbm Scuiiy, tne administrator of
the Center for Medicare ana Medicaid
Services. Before joining the Bush ad-
ministration, Mr. Scully ran the Federa-
tion of American Hospitals, which rep-
resented the for-profit hospitals that
drove much of the consolidation trend.
In his new job. Mr. Scully Is the na-
tion’s No. 1 purchaser of heiilth-care
services, and thus the leading victim of
rising prices. He’s now arguing that
consolidation has gone too far and is
contributing to the pricing trends.

Antitrust cases against doctors and
hospitals are notoriously difficult, in
large part because they involve local,
not national, markets. The federal gov-
ernment’s recent record in bringing
such cases agalnsf hospitals, in particu-
lar, is abysmal. Hometown judges, who
often have friends ofi lhe local hospital
boards, have tended lu dismiss such
cases by arguing (hat hospitals *0 or 50
miles away constitute sufficient compe-
tition.

Mr. Muris, however, appears un-
daunted by that pour past record. He
says the FTC lias lound many markets
where one or two hospiuils cleurly domi-
nate, and cases where doctors have got-
ten quit'.- bold in thing prices. “There
clearly needed to be consolidation In
the health-care Industry.” hi: said, “But
now, In certain areas, It nas gone loo
far. This Is something we aro going to
be paying a lot of jltenllon to."



Senate Bill ¥ ,,
How does It work? gl s

negotiate

Appoint an exclusive

A representative

(May not represent more Ihnn 30%
of doctors in a geographic service
area unless the health plan has a
market share ofmore than 5% in
that same geographic service area)
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Related Ite m s * C Fee Related N
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f . o cliss liviis health plan reached greemer
e % 1'tOCIliS S liivIIS
*
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Alaska Physicians & Surgeons, Inc
4120 Laurel Street, Suite 206
Anchorage, Alaska 99508
Ph: 907-561-7705 Fax: 907-561-7704
E-Mail: akphvs@alaska.net
Website: vAvw.apsdoctors.org

March 13 2002

Alaska State Legislature

State Capitol (MS 3100)

Representative Lisa Murkowski

Chairman House Labor & Commerce Committee

Juneau, AK 99801-1182

Dear Representative Murkowski:

It has come to our attention that the Alaska Nurses Association, the Alaska Nurse Practitioners
Association, and the nurse midwives still oppose SB37, the Alaska Physician Negotiation Bill in
its entirety, and are attempting to generate a letter writing campaign to influence your

committee’s vote on the bill.

We are in possession of a form letter written at the request of Sandy Perry-Provost, which
contains numerous misstatements of fact and a gross misunderstanding of what, and how, SB37
would allow physicians to negotiate with third party payors.

It is important to refute a few of the more outrageous claims made in the form letter, among
which are:

» The nurses claim the bill would authorize price fixing by physicians.

o Fact: price fixing would remain illegal even if the bill were law. Nothing
in the bill authorizes price fixing.

» The nurses claim the bill would allow physicians and insurers to discriminatory
exclude nurses from contracts.

0 Fact: passage of the bill would in no way protect physicians or insurers
from slate or federal anti-trust laws if either party conspired to shut out a
different provider group from a contract. In addition, at the nurses
request, the bill’s sponsor Senate Pete Kelly, incorporated specific
language in the bill in section; 23.50.020 (p) reiterating the point that the
bill does not protect physicians from exclusionary conduct.


mailto:akphvs@alaska.net

e The nurses claim the bill would increase costs and reduce service.

o Fact: The bill requires tinal approval of a contract, including the fee

schedule, by the Attorney General, who has ultimate veto power. The
proposed amendments given to your office should also give the Attorney
General all of the authority needed to collect any and all relevant
information to make an informed decision about the merits of a final
contract. One of the bill’s primary purposes is to foster open
communication between physicians and payors to address known
inefficiencies in the healthcare delivery system, and thus potentially lower
the overall cosi of healthcare, and increase the level of service.

The physicians in my association feel they have gone out of their way to address the nurses
concerns, and have gone so far to offer verbatim use of the language in SB37, if the nurses wish

to create their own negotiation bill.

If you have any questions please contact me at 561-7705.

Sincerely,

Michael Haugen, JD, MBA

Executive Director

(0% Senator Pete Kelly
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Rate of Nonfederal Physicians per 100,000 Civilian Population, 1999

<57, O»
(f
Guam FUcrto Rco U.S. Virgin Islands

O Less than 225

0O 225 to 255

a 5 to 282

m More than 282

O No data available/NSD

Rate of Nonfederal Physicians per 100,000 Civilian
Population, 1999

Sort by: Rank E

Rate of Nonfcweral Physicians per 100,000
Civilian Population, 1999

Rank State 1 #
Junited States 1 285
1 IOistrict of Columbia 1 811
IMassachusetts 1 454
3 |New York 1 423



XFF Sy Health Facts Online; 50 State ...ns per 100,000 Civilian Population, 19Htp:/Awwvsiawhealifacts.Icff.org/cgi-...pic=8s0rThy=*Siaialypc=&prjterfricndly

1 4 iMaryland ' 413
1 5 jConnecticut i 397
1 6 iRhode Island j 372
1 7 (Vermont i 362
1 8 |New Jersey 1 327
1 9 (Pennsylvania | 321
1 10 (Hawaii i 306
1 11 (Florida j 290
12 (lllinois 287
1 13 (Minnesota | 282
1 14 (California | 280
1 15 (Colorado 274
1 16 |[New Hampshire 273
1 17 (Washington 272
1 18 (Louisiana | 270
19 (Tennessee [ 269
1 19 (Virginia | 269
1 21 |Maine | 268
22 |Oregon 266
23 (Delaware 1 264
24 |North Carolina i 262
25  (Ohio ] 261
26 (Wisconsin | 256
27 (Missouri 250
28 (Michigan 249
29 (Nebraska | 247
30 (North Dakota j 246
31 |[New Mexico 243
32 (Arizona i 240
33 (West Virginia 1 239
34 (South Carolina 234
35 |Kansas 232
35 (Kentucky i 232
37 |Georgia 230
38 (Montana | 228
39 jlitah 225
40 ITexas j 222
41 lindiana 1 219
42 (Alabama | 217
43 (Arkansas i 214
44 (South Dakota | 211
45 llowa I 200
46 (Nevada i 199
47 (Wyoming | 198
48 bklahoma 1 187
49 (Alaska _( 186
50 (Mississippi 180
51  jldaho | 179
NR  (Guam [ NA
NR - |puerto Rico * . NA
NR (virgin Islands . « NA

NR  (Residence Unknown | .. NA
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Notes: Nonfederal physicians are employed in the private sector of the US physician population. They represent 9S% of
total physicians.

The US total excludes physicians and population in the possessions.

Sources: Physician Characteristics and Distribution in the US, 2001-2002 Edition, American Medical Association, copyright
2001, Table 5.20, p. 348.

State Health Facts Online - http://statehealthfacts.kff.org
Home | 50 State Comparisons | Individual State Profiles | Mailing List

Resources | Search | Feedback [ Privacy Statement

Site design and programming by Velir Studios

| of!


http://statehealthfacts.kff.org

vV -

AMNews: Jan. 28, 2002. N.J. doctors get collective bargaining rights ... American Medica... Page 1of4

American
Medical News

Home

SECTIONS

® Governmenl
& Medicine

m Professional
Issues

® Business

m Opinion

® Technology

m Health & Science

LISTINGS

By section

By dale

By reoion

By health plan
News briels
Columns

Lelters

Special coverage
Reader opinion
Past years

Search

SERVICES

Mobile edition
E-mail alert

Prim subscriptions
Stall direclory
Author bios
Advertisinn
Permissions
AMNews FAQ

Conlacl us

amednews.com

GOVERNMENT & MEDICINE

N.J. doctors get collective bargaining
rights

Physicians can join together, but insurers don't have
to negotiate with them. Similar provisions have hurt
physician bargaining efforts in other states.

By Amv Snow Landa. AMNews staff. Jan. 28, 2002.
Additional information

Washington - New Jersey has become the third state in the
nation to allow independent physicians to bargain collectively
with managed care plans over the terms of their contracts.

Legislation signed into law Jan. S exemptsjoint negotiating by
physicians and dentists from antitrust laws as long as such
activity takes place under close supervision by the state.

“We have been aching for some type of antitrust relief for
years," said Angelo S. Agro, MD, president of the Medical
Society of New Jersey. "Now it is up to physicians in our state
to take advantage of the opportunities we have been fighting
for and make them pay off."

Texas and Washington are the other states that give physicians
the right to bargain collectively.

The New Jersey law allows doctors in that state to negotiate
with health plans on such matters as the definition of medical
necessity, utilization management procedures, quality
assurance programs, clinical practice guidelines, dispute
resolution and credentialing. Physicians also could negotiate
payment issues as long as the attorney general found that the
plan in question had substantia] market power and that terms
or conditions of the plan could pose a threat to ¢- ality and
availability of care.

Doctors are not allowed to strike, nor can they negotiate to
exclude nonphysicians from plans.

Write a

letter to the edit
about this stor

Search;
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Plans unwilling to play

Like the laws previously enacted in Texas and Washington,
the New Jersey act does not require insurers to join doctors at
the negotiating table, raising questions about whether self-
employed physicians will be abie to exert any more leverage in
contract talks with health plans than they did before. The
experiences of physicians in Texas and Washington seem to
provide little basis for optimism.

In June 2000, a group of 11 physicians in Henderson, Texas,
applied to the state attorney general's office for permission to
band together for contract negotiations with Blue Cross and
Blue Shield of Texas - the area's dominant insurer.

The Henderson group was soon granted permission by Texas
Attorney General John Comyn to bargain collectively. He
determined that physicians were locked into contracts with the
Blues plan and that their practices couldn't absorb the loss of
income they suffered as a result.

Comyn also stated in his decision

The AMA js that the plan's "dominant position
working on a anc*'ts terms and conditions for
nhv<ini physician compensation threaten to
X adversely affect the quality and
collective availability of patient care in the
bargaining bill It Henderson area." He gave the
hopes to be physicians and the insurer a 60-day
introduced in period to meet to negotiate.
Congress.

But the Blues plan simply refused to

sit dov-n with the physicians, and
that was the end of it. Since then, no other group of physicians
has decided to pursue an application, said Michael Cushman,
director of the Texas Medical Assn.’s health care delivery
department.

Like Texas, Washington also did not require insurer
cooperation when it enacted itsjoint negotiation law in 1993.

Physicians’interest in pursuing negotiations with plans appears
to have been dampened as a result.

"We can’teven get to first base,” said Len Edinger, director of
public policy and planning for the Washington State Medical
Assn.

The WSMA supports a measure that was expected to be
introduced in the state Legislature in mid-January that would
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amend the 1993 law to explicitly allow negotiations about
reimbursement and require insurers to negotiate in good faith

with physicians.

Although the New Jersey law does not require insurers to
negotiate in good faith, Dr Agro said he hopes the state's
doctors will be able to exert enough pressure to bring them to
the table anyway.

If one or more groups of physicians apply for and receive
permission to engage injoint negotiations with an insurer, and
that insurer refuses, it could become a public relations problem
for the HM O, he said.

"We think it would be an untenable [position] for the HM Os to
stonewall if the state attorney general sees fit to allow
negotiations with various groups around the state,” he said.
"I'm sure it won't help sell policies if it becomes known they're
unwilling to negotiate on patient care issues even when the
government and physicians say they should."

The New Jersey law also has an advantage over the Texas
statute, according to MSNJ. It doesn't cap the percentage of
physicians in a market who can negotiate, while the Texas law
sets that limit at 10%, society officials said.

The AMA applauds the MSNJ for its success, said Donald J.
Palmisano, MD, the Association's secretary-treasurcr and a

lawyer.

"Too long have insurers used their market concentration and
market share to unfairly disadvantage patients and physicians,”
he said. "If insurers refuse to negotiate, then this will expose
the insurers as entities that do not want to listen to reason, but
instead want to exercise their monopsony power."

The AMA isworking on a new collective bargaining bill that it
hopes will be introduced in Congress. An earlier collective
bargaining measure passed in the House but died in the Senate

in 2000.

Joint negotiation bills have foundered in more than a dozen
state legislatures due to concern that physicians would gain too
much leverage and that such measures would lead to higher
health insurance costs.

That was a complaint the insurance community used in its
opposition to the New Jersey law.

"The virtually certain result would be higher costs for patients
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and for the health plans that pay for the health care they
receive," said the New Jersey Assn. of Health Plans.

Back to top.

ADDITIONAL INFORMATION:
Physicians gaining clout
The New Jersey collective bargaining law:

« Gives physicians the right to bargain collectively,
through a representative they select, with insurers on
many nonpayment-related subjects, including patient
referral standards, drug formularies and clinical practice
guidelines.

« Allows doctors to bargain with plans on payment issues
as long as the state attorney general has ruled that the
carrier has substantial market power and its contract
terms and conditions could hurt patient care.

* Requires that physicians submit a collective bargaining
petition to the attorney general and pay a filing fee. The
results of any collective bargaining agreements are also
subject to the attorney general's approval.

« Bars physicians from striking.

— + Doesnotrequire health plans tojoin physicians at the
bargaining table.

Back to top.
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"TC Stol" Opposes Alaska Prgoosal b Allow rssiician Glllective Bargaining
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Federal Trade Commission
600 Pennsylvania Avenue, NW
Washington, DC 20580

For Release: January 31, 2002 Related Documents:

FTC Staff Opposes Alaska ProPosaI to Allow Physician ——ka senate biii37,
J 1/020%023)(PDF 39KB] (January

0 . .
Collective Bargaining 020

Proposed Legislation Would Significantly Increase Consumer Health We A~j~r
CarG Cos<*

A bill pe_ndln% before the Alaska legislature that seeks to authorize
competing physicians to engaqe incollective bargalnlnﬂ with health plans
over fees and other terms would significantly increase health care costs
and harm consumers, according tothe staff of the Federal Trade
Commission. The Commission has opposed similar legislation at the
federal level, and Commission staff have exPressed concerns about similar
bills before state legislatures on a number ot occasions.

In response to a request for comment on Alaska Senate Bill 37 from
Representative Lisa Murkowski, Chair of the Labor and Commerce
Committee of the Alaska House of ReFresentatlves, staff of the Bureau of
Competition and the Office of Policy Planning note that the bill would
authorize horizontal price fixing by physicians, as well as collusive refusals
to deal with health plans.

According to the FTC staff opinion, such anticompetitive physician conduct
is likely to result in substantial consumer harm. Consumers and employers
would face hlgher.prlqes for health insurance coverage. Consumers would
also face a reduction inaccess to care, as mqreasm? costs would likely
result ina reduction in health care benefit options. State Medicaid _
Br%grams using managed care strategies would be forced to increase their

udgets, cut optional benefits, or reduce the number of covered
beneficiaries. And state and local pro%rams providing care for the
uninsured would be adversely affected as well, as an increase in health
care costs would likely add additional consumers to the ranks of the

uninsured.

In addition, FTC staff conclude that the proposed regulatory structure to be
established by the Alaska bill does not satisfy the Supreme Court's
requirements’under the "state action" doctrine, which allows a state to
override the national policy favoring competition only where |teXﬁresst
decides to govern aspects of its economy by state requlation rather than
market forces. Under that doctrine, a state may not simply authorize
private parties to violate the antitrust laws; instead, it must actually
substitute its own active control for the discipline that competition would
otherwise provide. To that end, the state legislature must clearly articulate
a policy to displace competition with requlation, and state officials must
actively supervise the private anticompetitive conduct.

As the FTC staff opinion further explains, Senate Bill 37 falls far short of

the "active supervision" required by Supreme Court case law. The opinion
notes that the Supreme Court has'made itclear that the active supervision
standard is a rigorous one, designed to ensure that an anticompetitive act
of a private party is shielded from antitrust liability only when "the State has

hUp*Avww . flc.gov/opa/2002/01/alaskaphysicians.h

1/31/202 3:27 M
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effectively made [the challenged] conduct its own." The Court has also
held that active supervision réquires a state to exercise "sufficient
mdependent]ud%m ent and control so that the details of the rates or prices
have been established as a product of deliberate state intervention, not
simply by agreement among private parties." In this instance, the bill does
not provide the Attorney General with the means to exercise sufficient
independentjudgment and control, according to the FTC staffoglmo_n. As
a result, anticompetitive conduct unde, taken in conformity with the bili
would not be immunized, and could subject physicians to antitrust liability.

"In sum," the letter concludes, "the proposed antitrust exemption for
physician collective bargaining is likely to result in increased consumer
coSts and threatens to reduce access to care. Furthermore, the risk of
consumer harm does not appear to be offset by any substantial
procompetitive benefits or increased quality of Care."

The letter represents the views of the FTC's Bureau of Competition and
Office of Policy Planning. Although itdoes not necessarily represent the,
views of the Commission or any individual Commissioner, the Commission
authorized submission of the Ietter by a vote of 5-0.

Copies of the staff opinion letter are available from the FTC's Web site at http://www.ftc.gov and
also from the FTC's Consumer Response Center, Room 130, 600 Pennsylvania Avenue, N.W.,
Washington, D.C. 20580. The FTC's Bureau of Competition seeks to prevent business practices
that restrain competition. The Bureau carries out its mission by investigating alleged law violations
and, when apprrpriate, recommending that the Commission take formal enforcement action. To
notify the Bnrc.au concerning particular business practices, call or write the Office of Policy and
Evaluation, Room 394, Bureau of Competilion, Federal Trade Commission, 600 Pennsylvania
Ave, N.W., Washington, D.C. 20580, E'eclronic Mail: antitrust@ftc.gov; Telephone (202)
326-3300. For more information on the laws that the Bureau enforces, the Commission has
published "Promoting Competition, Protecting Consumers: A Plain English Guide to Antitrust
Laws," which can be accessed at http/Avww ftc oov/bc/compguide/indnx htm.

MEDIA CONTACT:

Howard Shapiro,
Office ofPublic Affairs

202-326-2176

STAFF CONTACT:
Jeffrey W. Brennan

202-326-3688

(FTC Matter No.:V020003)

(http:/Avww.Itc.gov/opa/2002/01/alaskaphysicians.htm)
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UNITED STATES OF AVERICA
FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20580

Bureau ol Competition
Olfice of Policy Planning
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collective bargaining has historically focused on two fundamental points, both of which arc relevant to
your consideration of Senate Bill 37:

(1)  such legislation would likely harm consumers - an antitrust exemption would authorize
price-fixing by physicians, which could be expected to result in increased consumer costs
and decreased consumer access to care; and

(2)  such legislation would not likclv improve tne quality of care - an antitrust exemption would
not likely improve patient care, and there are other, more effective means of addressing
quality of care issues that do not sacrifice the benefits of a competitive marketplace.

A. Consumer Harm

In testimony before Congress regarding a proposed federal antitrust exemption for physician
collective bargaining,2 the Commission detailed the predictable impact on consumers that such
legislation would have:

Without antitrust enforcement to block price fixing and boycotts designed to increase health

plan payments to health tare professionals, we can expect prices for health caic services to
rise substantially. Hgalth plans would have few alternatives to accepting the collective

demands of health care providers for higher fees. The effect of the bill... can be expected
to extend to various parties, and in various ways, throughout the health care system:

Consumers and employers would face higher prices for health insurance
coverage.

Consumers also would face higher out-of-pocket expenses as copayments and
other unreimburscd expenses increased.

Consumers might face a reduction in benefits as costs increased.

Senior citizens participating in Medicare HM Os would face reduced benefits ..

The federal government would pay more for health coverage for its employees
through the Federal Employees Health Benefits Program and military health

2Testimony of Federal Trade Commission before die House Judiciary Committee on H.R.
1304 (June 22, 1999) (“FTC Testimony on H.R. 1304") at 5-6 available at
<hirp:/\W\v\v fte.»ov/0s."1999/ 99(i6/healtheaiviestimonv.htm> (Attachment A) (footnotes 3-5 in

original).



programs.

. State and local governments would incur higher costs to provide health benefits
to their employees.

State Medicaid programs attempting to use managed care strategies to serve
their beneficiaries could have to increase their budgets, cut optional benefits, or
reduce the number of beneficiaries covered.

State and local programs providing care for the uninsured would be further
strained, because, by making health insurance coverage more costly, the bill
threatens to increase the already sizable portion of the population that is
uninsured.

These widespread effects are not simply theoretical possibilities. The record of antitrust law
enforcement sets forth the impact of collective ‘negotiations’ on the public. For example, as
described in the Commission's complaints, collective bargaining by anesthesiologists in
Rochester, New York, and by obstetricians in Jacksonville, Florida, forced health plans to
raise their reimbursement, and the result was increased premiums for the HMOs'
subscribers.3 Other cases have challenged actions by associations o f pharmacists who
succeeded in forcing state and local governments to raise reimbursement levels paid under
their employee prescription drug plans.4 In one such case, an administrative law judge  J
found that the collective fee demands of pharmacists cost the State of New York an (
estimated S7 million.5

Prior Commission cases illustrate tire types of physician conduct that have raised problems.
Price-fixing is one type of such conduct, and last year’s Alaska Health Network, Inc.6 case is a prime
example. In that case, the Commission alleged that competing physicians organized and conspir’d to
fix the prices and other competitively significant terms on which they would deal with health plans in

1Southhank IPA. Inc.. 114 F.T.C. 783 (1991) (consent order); Rochester Anesthesiologists.
110 F.T.C. 175 (1988) (consent order).

4Sec, e.g.. Baltimore Metropolitan Pharmaceutical Assoc.. Inc. and Mar-'land I’hannaeisis
Assoc.. 117 F.T.C. 95 (1994) (consent order); Phamraceutic.nl Society of the State of New York.

Inc,, 113 F.T.C. 661 (1990) (consent order).

5See Peterson Drug Company. 115 F.T.C. 492, 540 (1992), See also Pharmaceutical
Society of the State of New York. Inc,. 113 F.T.C. 661 (1990) (consent order),

6Docket No. C-4007, 2001 WL 443471 (F.T.C. April 25, 2001) (consent order).
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Fairbanks, Alaska. Another type of conduct is pricc-rclatcd group boycotts, such as the one
addressed in the M.D. Physicians ofSouthwest Louisiana, Inc.1case. There, the Commission
charged a group of competing physicians with conspiring not to deal with certain third-party payers, as
part of an unlawful enterprise designed to prevent managed care contracts from taking hold in the Lake
Charles, Louisiana region.

There is widespread agreement that horizontal agreements among competitor.; can raise the most
significant competitive concerns. The facilitation of naked horizontal price-fixing isamong the most
serious of these concerns, as such conduct predictably and consistently results in subs‘antial consumer
harm. Departing from the general rules ofantitrust in such a competitively sensitive area presents
substantial risks that would not be offset by procompetitive gains from physician collective bargaining.

The two arguments that have typicatly been presented to justify a departure from the general rules
ofantitrust in this context are that, given health plan concentration, physician collective bargaining would
(1) increase patients’ quality of care, and (2) allow physicians to bargain on a more “level playing field.”
The former argument is based on a misunderstanding of both current law and the effects of collective
bargaining, as will be discussed in the next section.

The latter argument is more straightforward, but equally problematic. As the Commission
explained in its testimony before Congress:

Arguments J-.rt consumers wvald not be harmed by an antitrust exemption for collective
bargaining by independent hcaldi care professionals appear to rest on assertions that the
[federal] bill would balance the bargaining power between health care professionals and
health plans. These assertions, however, arc incorrect. The bill would permit doctors to
create monopolies. On the health plan side of the ledger, die evidence docs not support the
suggestion that most (or even many) areas have only one or two health plans.5

Furthermore, even if the assumption that physicians confront monopoly health plans were correct,
authorizing collusive conduct by physicians would not necessarily serve the interests of consumers. The
argument that physician collusion would merely counterbalance hypothetical monopsony power by
health plans implicitly assumes that collective bargaining would generate physician fees no larger than
the fees that would exist in a competitive market. However, there is little reason to believe that a
successful physician cartel would settle for fees at the competitive level. 1fa health pl;m possessed
actual market power, health care consumers could be doubly hanncd by physician collective
bargaining, because they could be forced to pay the health care plan’s monopoly mark-up on top of the
elevated fees charged by the physicians.

"Docket No. C-3824, 199S \VL 566534 (F.T.C. August 31, 1998) (consent order).

*FTC Testimony on I1.R. 1304, supra note 2, at 6-7.
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B. Quality of Care

Proponents of antitrust exemptions for physicians often suggest that greater physician bargaining
power against health plans would result in increased quality of care for patients. This cla:m fails for two
reasons: (1) physician collective bargaining has historically focused on physician compensation, rather
than patient care; and (2) current antitnist law already permits physicians to work collectively on
legitimate quality of care issues.

Immunizing collcct-'ve bargaining imposes costs while providing little assurance that consumers’
interest in quality care will be served. As the Commission stated before Congress:

Collective bargaining rights are designed to raise the incomes and improve the working
conditions of union members. The law protects the United Auto Workers’ right to bargain
for higher wages and better working conditions, but we do not rely on the UAW to bargain
for safer cars. Congress addressed those concerns in other ways.9

Moreover, discussions between physician groups and health plans are not illegal. Current
antitrust law permits doctors to collectively negotiate with health pla-s in various circumsunccs in which
consumers arc likely to benefit. The Health Care Guidelines-jointly issued by the Federal Trade
Commission and the Antitrust Division of the Department of Justice - emphasize physicians’ ability
under the antitrust laws to organize networks, and otherjoint arrangements, to deal collectively with
health plans and other purchasers.10 In addition, through their professional societies and other groups,
health care professionals can jointly provide information and express opinions to health plans.11

As the Commission explained in its congressional testimony:12

[TJhc antitrust laws do not prohibit medical societies and other groups from engaging in
collective discussions with health plans regarding issues of patient care. Among other

9FTC Testimony on H.R. 1304, supra note 2, at 10,

n$£E Statements of A.ititmst Enforcement Policy in Health Care, 4 Trade Reg. Rep. (CCi l)
13,151 (Aug. 1996) (“Health Care Guidelines™) available at <htip://www.ftc.gow rcoons
hlth3s.htnv>, The Health Care Guidelines discuss “messenger model" arrangements designed to
minimize tire costs associated with the contracting process.

1 See, e.g.. Schachnr v. American Academy of Ophthalmology, 870 F.2d 397 (7th Cir. 1989);
Statements 4-5 of Health Care Guidelines, supra note 10.

DRFTC Testimony on H.R. 1304, supra note 2, at 7-8 (footnotes 13-15 in original).
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things, physicians may collectively explain to a health plan why they think a particular policy
or practice is medically unsound, and may present medical or scientific data to support their

views ... |13

The Commission has never brought a case based on physicians’ collective advocacy with a
health plan on an issue involving patient care. Our cases have addressed instances in which
physician groups (1) negotiated collectively on fee levels or other price-related issues, or
(2) collectively refused to contract with plans, either to gain acceptance of their price-
related demands or to prevent or delay market entry by managed care plans gener y i
all such cases, the Commission has been very careful to make sure that its orders do ii;V.
interfere with the legitimate exchange of information a.id views between health plans and
health care practitioners. Indeed, in the Commission’s first litigated case involving collective
negotiations by physicians - Michigan State Medical Society - the opinion emphasized
that the antitrust laws do not prohibit health care providers' collective provision of
information and views to health plans.%4 Specific language was inserted in that order, and in
subsequent orders, to make it clear that bans on anticompetitive agreements among
competing providers do not proliibit the provision of information and views to health plans
concerning any issue, including reimbursement.’5

Accordingly, blanket antitrust immunity for physician price-fixing is not necessary to protect
patient welfare.

Il.  The Alaska Bill

NoncthelejS, Senate Bill 37, like its federal and state counterparts, seeks to confer antitrust
immunity with respect to collective physician conduct. To be sure, Senate Bill 37 also contains a
number of provisions designed to protect consumers from tire potential harms arising from a physician
collective bargaining exemption. In some respects, these provisions resemble protections contained in
physician collective bargaining bills introduced in Texas and tire District of Columbia, on which the

B(The Health Care Guidelines] create an antitrust safety zone for health care providers'
collective provision of non-fce-relatcd information to health plans.... [Sec Statement 4 of Health Care

Guidelines, supra note 10
J 101 F.T.C. [191,1 at 302-09 [(1983)].

1314 at 314; sec also Southhnnk IPA. 114 F.T.C. 783 (1991) (consent order); Kpghester
Ancstlrcsioloi’ists. 110 F.T.C. 175 '1988) (consent order).
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Commission staffalso has commented.16 As with the protections in the Texas and District of Columbia
bills, these provisions - addressing a health plan’s market power, the size of the physician bargaining
group, and potential boycott conduct - do not alleviate the risk of substantial consumer harm resulting
from a collective bargaining exemption.

A.  Minimum Threshold for Health Plan Market Power

Section (d)( 1) of Senate Bill 37 states that physicians may “collectively negotiate with a health
benefit plan the items described in (b)” - including fees or prices - provided that the health benefit plan
has “substantial market power.” “Substantial market power” is defined as “more than 15 percent of the
market share.” 1d. at § (s)(4). Alternative formulas by which market power may be measured are set

forth in Sections (f)(1) and (f)(2).
This market power screen is unlikely to guard against consumer harm.

First, the screen does not apply to all collective bargaining by physicians, or even to all price-
related bargaining. Rather, it applies only to certain kinds of price-related matters. For example, tire
market share screen does not apply to negotiations concerning the formulation and application of
reimbursement methodology. Id. at § (a)(fj. The method a health plan uses to calculate its payments
to providers for particular services, however, can have a direct and significant impact on the ultimate
price that providers receive for their services, and thus such matters are also “price” terms. Moreover,
even collective bargaining over other, more clearly “non-price” issues in a health plan contract can have
a substantial effect on the ultimate costs paid by consumers.

A

Second, there are significant problems with the concept of health plan market power as defined in
the bill. As the Commission staff noted in its comment <a the District of Columbia bill:

Market power is, simply put, the power to raise prices above competitive levels, or in the
case of buyers, the ability to reduce prices below competitive levels. Market share can
indicate market power, but only if based upon a properly defined market. Even ifthe bill’s
categories correctly identified relevant markets, a 15% market share ... is not a level
ordinarily assumed to constitute market power.T/

Y Letter to the Texas Legislature on Senate Bill 1468 (May 13, 1999) available at
¢ ImnhAvww.frc «jov/be.'v9900()9.btni> (Attachment B); Letter to the District of Columbia Office of
Corporation Counsel on Bill No. 13-333 (Oct. 29, 1999) (“District of Columbia Letter”) available at
<htnW/www fte, i;0y/bc/rinshv.htm> (Attachment C).

I District of Columbia Letter, supra note 16, at 3-4.
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Although the Alaska bill’s definition of “substantial market power” is not entirely clear, one tiling
is certain: it does not define antitrust markets in a legal or economic sense. For example, it uses as a
proxy for a relevant geographic market the health plan’s "service area,” but this area does not
necessarily correspond to a proper relevant antitrust geographic market, and could serve to overstate
the market share of the plan.

Furthermore, by setting the market power threshold at a 15 percent market share, the bill would
authorize anticompetitive behavior by physicians in many situations in which the health plan would not in
fact possess market power. Indeed, 15 to 20 percent is below the level courts typically require before
upholding a finding of market power.18 Finally, the bill does not take into account that even a plan with
a large share ofa market might be constrained from exercising market power if new entry by competing
plans is easy.

Third, in practice, the market share screen appears unlikely to provide any limitation at all. That
is because the bill would create a presumption that a health plan has substantial market power (Section
(D), unless the health plan persuades the Attorney General that it docs not meet the 15 percent
threshold. 1t seems unlikely that a health plan would seek to offer such proof, however, because the
kind of price-related collective bargaining to which tire market share screen applies can occur only if the
health plan agrees to engage in such negotiations. See Section (d)(3). Thus, it appears that a health
plan could simply decline to negotiate with physician collective bargaining groups, without making any
showing regarding market share.

In addition, it should be noted that the bill’s restrictions on collective fee negotiation to situations
where the health plan consents to such negotiations would ofTer only limited protection to consumers.
Such a restriction could limit certain kinds ofanticompetitive effects, by preventing groups without
health plan consent from engaging in even preliminary bargaining activities (such as physicians entering
into agreements on the fee levels to be sought) that could facilitate anticompetitive agreements with
respect to physicians’ individual dealings with health plans. Nonetheless, a variety of risks remain.
First, although participation is voluntary, some health plans may feel compelled to deal with a group if it

Is Although the federal courts have not identified a precise market share figure that constitutes
market power, the guidance they have provided strongly suggests that 15 to 20 percent is not sufficient.
In Jefferson Parish 1losp. Dist. No. 2 v. llvdc. 466 U.S. 2 (1954), for example, the Supreme Court
rejected the possibility that the defendant hospital had market power in spite of the fact that it serviced
roughly 30 percent of the relevant market. Subsequent opinions from lower courts have tended to
adhere to this 30 percent “rule of thumb.” Sec, e.g.. United States v. Eastman Kodak Co.. 63 F.3d 95
(2d Cir. 1995) (30 percent share of U.S. photocopying market too small to give rise to inference of
market power); New York v. Anheuser-Busch. Inc.. 811 F. Supp. 848 (E.D.N.Y. 1993) (40 percent
market share insufficient to show market power in light of low ba-ricrs to entry); Manufacturer's Supply
Co. v. Minnesota Minina & Manufacturing Co,. 688 F. Supp. 303 (W.D. Mich. 19S8) (25.8 percent
market share insufficient to show market power).



includes most of the physicians in a particular specialty or many physicians with large numbers of loyal
patients. Second, even absent any implicit coercion, in some circumstances a health plan may find it
leas troublesome to simply accede to price-setting by physicians and then pass the higher costs on to
consumers. In cither ease, such behavior presents a risk not only to the cnrollccs of the particular plan
in question, but also to other consumers, because a group of physicians organized to bargain with one
health plan could more easily collude in its dealings with other health plans that eschew collective
bargaining.

B.  Limitations on Size of Physician Negotiating Group

Section (g)(6) of the Senate Bill 37 states that an authorized third party “may not represent more
than 30 percent of the market of practicing physicians in the geographic service area or proposed
geographic service area if the health benefit plan has less than a five percent market share.” In addition,
Section (g)(7) authorizes the Attorney General to limit the percentage of practicing physicians
represented by an authorized third party. Flow ever, the Attorney General may not impose a limit of
“less than 30 percent of the market of practicing physicians” and may not impose any limit at all if “the
market of practicing physicians ... consists 0f40 or fewer individuals.” Id.

These limitations on the size of the physician group authorized to collectively bargain arc also
unlikely to adequately protect consumers. First, the 30 percent limitation applies only in those eases in
which the health plan has a very small share of the (potentially ill-defined) market. Furthermore, the 30
percent limit appears to contemplate a percentage of all physicians and, if so, it would not necessarily
prevent aggregation of a large portion of the physicians in a given specialty. Given the high level of
specialization among physicians, and the fact that different medical specialty services often are not
substitutable, the relevant market for antitrust purposes may be a particular specialty or specialties
rather than physicians as a whole. And just as individual specialties may constitute different product
markets, relevant geographic markets may differ by specia'ty.

C.  Exclusion of Physician Boycott Conduct

Section (m) of the bill states that the antitrust exemption for physician collective bargaining docs
not extend to boycott conduct. Specifically, Section (m) states that no provision of the bill should be
construed as authorizing “competing physicians to aci in concert in response to a report issued by an
authorized third party related to the authorized third party’s discussion or negotiations with a health
benefit plan.” 1t further notes that authorized third parties “shall" inform physicians of Section (rn) and
“warn them of the potential for legal action against those who violate state or federal antitrust laws." Id.

Although this provision is likely to prevent Senate Bill 37 from being used as legal cover for
explicit boycott threats, it docs not protect consumers Irom all boycott-related concerns arising from
physician collective bargaining. As the Commission has previously observed, collective negotiations



can by their very nature convey an implicit threat that, if the health plan does not agree to terms
acceptable to the physician group as a whole, it will be prevented from successfully negotiating
agreements with the members of the group separately.19 Furthermore, by immunizing agreements
among competing physicians on the fees and other terms they will accept from health plans, the bill
facilitates coordinated conduct - such as collusive refusals to deal - that, even though not immune,
would be difficult to detect and prosecute.

[11.  State Action Immunity

Under the judicially-created "state action” doctrine, a state may override the national policy
favoring competition only where it expressly decides to govern aspects of its economy by state
regulation rather than market forces. A state may not simply authorize private parties to violate the
antitrust laws.20 Instead, it must actually substitute its own active control for the discipline that
competition would otherwise provide. To that end, tire state legislature must clearly articulate a policy
to displace competition with regulation, and state officials must actively supervise tire private
anticompetitive conduct.2

Senate Bill 37 faces severe difficulties under the “active supervision” prong of that test. In order
for state supervision to be adequate for state action purposes, state officials must “have and exercise
ultimate authority over the challenged anticompetitive conduct.”*2 Senate Bill 37 falls far short of
providing the “pointed reexamination”23 of private anticompetitive conduct necessary to confer antitrust
immunity.

OSec Alaska Healthcare Network, inc.. Docket No. C-4007, 2001 \VL 443471 (F.T.C.
Apr. 25, 2001) (“Payors believed that they could not go around [Alaska Healthcare Network] to
contract individually with physicians in Fairbanks, and thus that they had no alternative buttoreach
agreement with AHN or to give up their planned entry' into Fairbanks.”), SeealsoMichigan State
Medical Society. 101 F.T.C. 191, 296 n.32 (1983) (“the bargaining process itself carries the
implication ofadverse consequences if a satisfactory agreement cannot be obtained"); Preferred
Physicians Inc.. 110 F.T.C. 157, 160 (1988) (consent order) (thread of adverse consequences inherent
in collective negotiations).

JPSee Parkerv. Brown. 317 U.S. 341,351 (1943) (*“a state does not give immunity to those
who violate the Sherman Act by authorizing them to violate it, or declaring that their action is lawful”).

3 Sec California Retail Liquor Dealers Assn. v, Midenl Aluminum. Inc,. 445 U.S. 92 (1950).
3B Patrick v. Btircct. 486 U.S. 94, 100 (19S8).

3 Midcal 445 U.S. at 105-06.



The Supreme Court has made it clear that the active supervision standard is a rigorous one,
designed to ensure that an anticompetitive act of a private party is shielded from antitrust liability only
when “the State has effectively made [the challenged] conduct its own.”24 Active supervision requires
that the state exercise “sufficient independentjudgment and control so that the details of the rates or
prices have been established as a product of deliberate state intervention, not simply by agreement
among private parties.”s In this instance, the bill does not appear to provide the Attorney General with
the means to exercise sufficient independentjudgment and control.

Lack of Active Supervision

The regulatory scheme established by Senate Bill 37 endeavors to provide state supervision of
physician collective bargaining by authorizing the Attorney General to approve or disapprove: (1) the
composition of a physician collective bargaining group, (2) a briefreport on any proposed collective
negotiations, and (3) a contract that was the subject of collective bargaining. The Attorney General’s
role is limited in significant respects, however, making it unlikely that the regulatory scheme would be
found to provide the level of active supervision required to confer antitrust immunity.

1. Review of Composition of Physician Groups

The power to approve or disapprove the composition ofa physician collective bargaining group
is provided by Section (g)(7). This provision states that the Attorney General may linut the percentage
of physicians represented by an authorized thud party, but that the limitation “may not be less than 30
percent of the market.” Furthermore, the Attorney Get. ‘shall” consider the potential competitive
benefits and anticompetitive cffec.s described in Sections (k; and (1). The Attorney General has no
power to impose such limitations when the market of practicing physicians consists of “40 or fewer
individuals.”

The Supreme Court has emphasized that active supervision requires that state officials “have and
exercise power to review particular anticompetitive acts of private parties and disapprove those that
fail to accord with state policy.”2) The Attorney General's limited review of bargaining groups at the
formation stage, under lection (g)(7), would not amount to active supervision o f“particular
anticompetitive acts.” Indeed, in a market of “40 or fewer individuals," the Attorney General has no
authority whatsoever to review the composition of physician groups. This loophole may be particularly
significant u. *state like Alaska which, due to its population and ils large geographic area, may have a
large number fphysician specialty markets consisting of40 or fewer providers.

2 Patrick. 456 U.S. at 106.

S Federal Trade Commission v. Ticor Title Insurance Co.. 504 U.S. 621, 634-35 (1992).

AL at 634 (emphases added).
1



2. Review of “Brief Report” on Proposed Negotiations

The power to approve or disapprove a “briefreport” on any proposed collective negotiations is
provided by Section (h)(1)(B). This provision appears to provide the Attorney General with authority
to disapprove proposed negotiations if the physician group is fcund to be “not appropriate to represent
the interests involved in the proposed negotiations.”27 It is unclear, however, what authority this actually
would confer, or how the Attorney General could make such an assessment on the basis of the limited
information that the third party representative is required to submit. The report would describe the
proposed subject matter of the negotiations and a statement of the expected efficiencies or benefits, but
it would not supply a wide variety of infonnation that would enable the Attorney General to assess the
likely competitive effects of the negotiations. Further, there is no provision for the Attorney General to
require submission of additional information, nor any mechanism by which to receive input from other
physicians, affected health plans, or patients.

3. Review of Collectively Negotiated Contracts

The power to approve or disapprove a contract that was the subject of collective bargaining is
provided by Sections (i) and (j). Section (i) states that the Attorney General “shall” either approve or
disapprove a contract “within 30 days after receiving the reports required under (h)." During that brief
period of time, the Attorney General is to attempt to ascertain whether “the competitive and other
benefits o f the contract terms outweigh any anticompetitive effects.” Lists of competitive benefits and
anticompetitive effects that the Attorney General “may” consider are provided in Sections (k) and (1),
respectively.

These provisions have two principal defects that are likely to vitiate the active supervision
required by the state action doctrine: (1) the Attorney General is presented with insufficient information,
and (2) the Attorney General is given insufficient time. Additionally, a provision requiring a written
decision for both contract approvals and disapprovals would help to ensure that adequate information is
both sought and reviewed.

(@) Insufficient Information

In order for state action immunity to apply, Supreme Court precedent requires the State to

v The Attorney General may not approve the report if: (1) die group of physicians “is not
approf riate to represent the interests involved in the negotiations” (a provision seemingly redundant
with Section (g)(7), discussed above), or (2) the proposed negotiations “exceed the authority granted in
this chapter.” Ifeither of these conditions is satisfied, the Attorney General “shall” enter an order
“prohibiting the collective negotiations from proceeding.”

ibd



“undertakc[] die necessary steps to determine the specifics of the ratcsctting scheme.”28 Senate Bill 37
falls far short of providing the information necessary for state officials to make such a determination.
Moreover, what little infonnation is provided is all at the initiative of third parties. Tire bill docs not
authorize the Attorney General to request or gather specific additional information ofany kind.22

The “briefreport” would contain the “proposed subject matted’ o f the negotiations and one
party’s “explanation of the [expected] efficiencies or benefits." Notably absent from the “brief report”
is a wide variety of information that would assist the Attorney General in assessing the likely competitive
effects of the negotiations. An Attorney General armed with greater information - including, for
example, information concerning product and geographic market definition, current price levels,
availability o fsubstitutes, or ease of entry for new competing physicians - would, of course, be better
able to make appropriate determinations. An equally troubling omission from the process is any
mechanism by which to receive input from other physicians, affected health benefit plans, or patients.
Indeed, the process provides no notice to any of these groups, and so no means for them even to be
aware of tire potential value of their input.

To attempt to ascertain credibly whether “the competitive and other benefits of the contract terms
outweigh any anticompetitive effects” - the core stated criterion of the Attorney General’s review -
without sufficient data, or adequate input from other parties, would be extremely difficult. Making
judgments about competitive effects is the Commission’s core function. To carry out this function, the
Commission employs a large staff of lawyers and economists, who rely on information gathered from
the careful review ofa complete documentary record and interviews of numerous key witnesses.
“Active supervision" need not necessarily entail the same exhaustive examination but, at the very least, it
should constitute a pointed and meaningful review.

't Ticor. 504 U.S. at 63S.

A Courts have tended to reject claims of state action immunity where state officials lacked
sufficient Information to conduct a meaningful review of the private conduct. licorJillg
Insurance Co. v. Federal Trade Commission. 998 F.2d 1129, 1140 (3d Cir. 1993) (finding lack of
stale supervision where Connecticut never obtained necessary infonnation that would have enabled it to
assess the appropriateness of filed rates). In contrast, courts have tended to accept such claims where

the review included hearings and an opportunity for potentially affected parties to be heard. See, e.g..
THC Coacnerntinn Inc. v. Florida Power & Light Co.. 76 F.3d 1560 (11th Cir.), amended in part. 86
F.3d 102S (11th Cir. 1996) (rates detennined by Public Service Commission rulemaking and subject
to extensive agency proceedings); DFW Metro l.ine Services v, Southwestern Bell Telephone. 9SS
F.2d 601, 606-07 (5th Cir. 1993) (Public Utility Commission conducted both broad-hased ratcmaking
proceedings and adjudications of specific complaints about the reasonableness of rates); I case Lights.
Inc. v. Public Scrv. Co.. 849 F.2d 1330, 1334-35 (10th Cir. 1988) (suite held public hearings to
assess reasonableness of rates).



In addition, Section (h)(3) requires an authorized third party to provide the Attorney General with
all communications “to be made to physicians" related to negotiations. This requirement, however,
omits at least four additional categories of potentially critical competitive infonnation: (1)
communications from physicians to authorized third parties, (2) communications from authorized third
parties to health plans, (3) communications between physicians, and (4) communications between
authorized third parties.

It is worth noting that the core conduct at issue here, naked price-fixing among horizontal
competitors, is deemed to be perse illegal precisely because the law presumes that in almost no
circumstances imaginable will the benefits “outweigh any anticompetitive effects.’00 To be able to
attempt such ajudgment, the Attorney General needs to be able to review the relevant information,

(b)  Insufficient Time

The law of active supervision requires that the Attorney General have and exercise “independent
judgment and control” sufficient to render the challenged conduct effectively that of the State and not
that ofprivate parties. Yet Section (i) allows only 30 days for the Attorney General to review the facts
and render a decision about the anticompetitive effects of a given contract. The time period is
mandatory (“shall either approve or disapprove ... within 30 days") and there is no provision for
extension.Ql It is by no means clear that the Attorney General could complete the “pointed
reexamination” required to immunize the underlying physician conduct in such a short time.

V. Transparency

Section (i) of Senate Dill 37 provides that “(ijftho contract is disapproved, the attorney general
shall furnish a written explanation of any deficiencies along with a statement of specific remedial
measures that would correct any identified deficiencies.” Notably, the bill contains no complementary
provision requiring a written decision to approve a proposed contract. A wntten decision, expressly
considering the potentially anticompetitive implications ofa proposed contract and attempting to
quantify the consumer impact and expected effect on consumer prices, would serve a number of
salutary purposes. First, it would inform affected parties of the levels at which prices were being fixed,
ami so provide an opportunity forcomment or challenge as to the appropriateness of those levels.
Second, it would help inform the public of die likely impact of the proposed contract on their health

WSEC Arizona v. Maricopa County Medical Society. 457 U.S. 332 (1982) (holding naked
horizontal price-fixing among physicians to be per sc illegal).

JI In addition, the current legislative draft isambiguous as to when llie 30-day clock
commences. 5\ 'tion (i) allows 30 days from receipt of "the reports required under section (h),"
without specifying which report - the “brief report,” the "cony of all communications," or die contract
itself.

14



care costs.

Under the current draft, an explanation is required only when the Attorney General disapproves a
contract. From a consumer perspective, however, disapproval of a contract is the less troubling result.
Disapproval indicates that market forces will continue to govern, whereas approval indicates that they
will be temporarily suspended, with a potentially adverse impact on price and access. It is the latter
situation that more clearly warrants an explanation and is more properly subject to consumer scrutiny.

* k* %

In sum, the proposed antitrust exemption for physician collective bargaining is likely to result in
increased consumer costs and threa'ens to reduce access to care. Furthermore, the risk of consumer
harm does not appear-to be offset by any substantial procompetitive benefits or increased quality of
care.

Parties claiming immunity under the state action doctrine bear the burden of establishing their
entitlement to such immunity. Ifthe Alaska Legislature were to enact a bill that fails to provide for the
level of active supervision required by Supreme Court precedent, physicians relying on the bill’s
provisions to confer antitrust immunity would risk exposure to potentially significant financial liability for
their actions.

Thank you for your inquiry. We hope you find these comments helpful. Should you have any
additional questions, please feel free to contact Jeff Brennan at (202) 326-368S.

Sincerely,

Joseph J. Simons, Director
Jeffrey W. Brennan, Assistant Director
Bureau of Competition

R. Ted Cruz, Director
John T. Dclacourt, Attorney
Office of Policy Planning



VIA FACSIMILE & REGULAR MAJL
April 10. 2002

The Honorable Norm Rokeberg
Chair, House Judiciary Committee
Alaska House of Representatives
Alaska State Capitol

Juneau, AK 99801-1182

RE Opposition to Collective Negotiation by Physicians. S.B. 37
Dear Representative Rokeberg:

I'am writing on beluilfof the Principal Financial Group to urge you and your committee members to
oppose S.B. 37. a bill tliat permits collective negotiation by competing physicians with health benefits
plans. The Principal is a leader in offering businesses, individuals and institutional clients products and
services, including life and health insurance, retirement and investment services, and mortgage banking
through its diverse family of financial service companies. We provide medical, dental, or vision insurance
to over 10,000 Alaskans through Principal Life Insurance Company.

The Principal opposes this legislation because it will be very detrimental for consumers in your slate.
Competition is essential in order to provide quality health services on a cost-effective basis. Existing
antitrust laws provide adequate flexibility for physicians, hospitals and health professionals to work
together to organize networks and other provider delivery systems and distinguish themselves in ways tliat
will benefit customers. However, S.B. 37 will ultimately cause health care costs to increase, while doing
very little, if any, to improve the quality of health care for Alaskans.

Vigorous enforcement of federal and state antitrust laws is also essential if health plans arc to enter new
communities and continue to expand their presence by developing innovative, cost effective health care
programs. Health care plans must be able to contract with quality providers without facing boycotts, price-
fixing. artificial ethical restraints on the ability of doctors to enter into contracts, or local provider
monopolies.

We strongly believe that enactment of S.B. 37 will diminish competition. In addition, any weakening of
current antitrust laws will hamper ctTorts to control health care costs as health plans seek to contract with
high-quality providers and reward care tliat is delivered both effectively and efficiently.

I hope you will consider our views and oppose this legislation. If you have any questions please call me or
Martlut Crist at 1-800-325-2532. Thank you.

Sincerely,

James M Craw ford

Director. Government Relations
515-247-5480

ctawloul jnii/lprincipal com

IMCKlp

cc Judiciary Committee Jeff Tindall
Merle Pederson Martha Crist



[c.illh Insurance Association of America

May 6, 2002

The Honorable Eldon Mulder and Bill Williams
Co-Chairmen, House Finance Committee
Alaska House of Representatives

Alaska State Capitol

Juneau, AK 99801-1182

Re: Senate Bill 37
Dear Co-Chairmen Mulder and Williams:

This letter pertains to CSSB 37, concerning antitrust waivers for physicians, on behalfof
the Health Insurance Association of America (HIAA). HIAA is the nation’s most prominent
trade association representing the private health care system Its 294 members provide health,
long-term care, dental, disability, and supplemental coverage to more than 123 million
Americans. We represent many of the health insurance companies which would be subject to
this legislation.

HIAA respectfully recommends the committee defeat this legislation since it is
unnecessary and does not improve competition or, more importantly, benefit the citizens of
Alaska. Health benefit plans are not prohibited from negotiating with independent physician
groups under existing law and currently negotiate with large physician groups through an
independent practice association, among others. In fact, without a physician antitrust waiver,
physicians have increasingly joined these large groups to reduce administrative costs in
negotiating contracts with managed care companies, risk sharing and the need to purchase
expensive equipment. As recently as February 22, 2002, the Federal Trade Commission (FTC)
permitted a multi-specialty physician practice association in Denver, Colorado to proceed to
improve quality.1 Approximately 60 percent of physicians nationally belong to groups with three
or more physicians and the figures are expected to dramatically increase in the next few \eats'
Competition among health insurers in Alaska is impacted primarily by the small population base
in the state, and the high costs of medical care, not due to the cost of negotiating contracts with
physicians and other medical service providers.

Since the contract negotiation process docs not influence competition, 111AA would
respectfully request the legislature amend the legislative finding in Section 23 50 01 Ota) which
alleges competition would be increased through a physician antitrust waiver As the trade
association that represents most of the carriers affected by thi.s legislation and the camels

1Federal Trade Commission letter authored by Jeffrey Brennan. Assistant Director, to John Miles ol (ib-.r h.ikr
(ilimes  Shrivcr. dated February 19. 2002

Wall Sireel Comes to Washington Analysis' Perspectives on llcallli System Change." Issue Briel ( eiiurl.a
Studwng Health System Change. No 17. December 1998

1201 Street NW -Suite soo Washington DC 7<iixi]-120l 202/87 I-1win



considering conducting business in Alaska, HIAA contends that competition would be
diminished, and not improved, with the enactment of CSSB 37

The impact of the proposed CSSB 37 on small businesses could be devastating. When
similar legislation was introduced at the federal level, Charles River Associates calculated that
total annual personal health care spending would increase between 2.5 and 8.3 percent and that
private health insurance premiums would annually increase by 4.7 to 13.2 percent as a result of
this granting an antitrust waiver to physicians'L. A premium increase at the conservative level of
4.7 percent, discounting any other factors which may increase premiums, could significantly
decrease the ability of small employers to offer coverage to their employees because of the
increased cost.

HIAA has significant specific concerns with CSSB 37. We support the comments in the
FTC letter dated January 18, 2002 outlining the strong antitrust implications of the bill regardless
of whether the issues negotiated on are fee or non-fee related, as well as their testimony before
the House Labor and Commerce Committee (3/22/02). In addition, HIAA concurs with
concerns raised by the Office of Attorney General (the entity charged with oversight of the
proceedings under CSSB 37) as they have testified before the Senate Judiciary Committee
(1/23/01) and the Senate Commerce and Labor Committee (3/8/01) that the legislation contains
insufficient state supervision and would ultimately violate state and federal antitrust law4. Even
if the legislature amended the bill to address the concerns of the Attorney General's Office and
the FTC, we would respectfully recommend a thorough study of the issue hefore proceeding in
order to examine the effects on Alaskans.

In addition, under Section 23.50.020(c), providers are permitted to negotiate with health
plans over terms of fees and price if the plan exhibits substantial market power, presumably
measured as 15 percent of the market under Section 23.50 020(f). This threshold appears
extremely low to gauge substantial market power. HIAA would respectfully recommend, at a
minimum, adhering to 30 percent of the market as recommended by FTC guidelines' Increasing
the substantial market threshold to 30 percent would also compare to the provisions in Section
23.50.020 (e)(6) and 23.50.020 (e)(7) which prohibits the Attorney General from limiting the
representation of providers to less than 30 percent of the practicing physicians in the geographic
service area. Further, why include a rebuttable presumption that a carrier has substantial market
power and force the carrier to prove they do not meet the 15 percent threshold9 The burden
should be to prove the carrier possesses greater than the 15 percent of the market Since few
health insurers will possess the necessary market power to permit negotiations on fee-related
issues, HIAA would respectfully suggest the legislature attempt to minimize the unnecessary
administrative burden to all parties and amend this section

In Section 23 50 020 (e)(0(2), health insurers must prove they possess lower than the 15
percent substantial market power as measured by covered lives, including Medicaid and

‘The National Cosls or Physician Anlilmsi Waivers, diaries River Associates Inc.. March 2(>00. p 21

1sec also March 8. 2001 Idler io Senate Commerce and Labor Chairman Rands Phillips, and February S 2001 leller
lo Senate Judiciary Chairman Robin Taylor, both from Attorney General Mruee Motelho

' Statements of Antitrust enforcement Policy in Health Care Issued by the II' S Department ol Justice and the
Federal Trade Commission page OS. August loon



Medicare beneficiaries within a defined geographic area. HIAA respectfully requests both of
these groups be removed from the definition ofa covered life The inclusion ofthe Medicare
and Medicaid beneficiaries in this section may be interpreted as applying the entire legislation to
these programs, which obviously is illegal in the case of Medicare, and may falsely illustrate a
market power that is inapplicable to the negotiation process. CSSB 37 is aimed at the private
market and inclusion of Medicaid and Medicare confuses the process.

In Section 23.50.020 (e)(f), an authorized third party may not represent more than 30
percent ofthe physicians unless the carrier possesses more than 5 percent of the market. HIAA
would respectfiilly suggest amending this section to provide consistency with Section 23.50.020
(e)(f) where a carrier is deemed to have substantial market power ifthey enjoy 15 percent ofthe
market. This section permits a third party representative to provide representation to all of the
physicians in a designated market ifa carrier has 5.01 percent of the market.yet is not deemed to
possess substantia] market power. A carrier with 5.01 percent ofthe market has minimal effect
on the market and should not provide all physicians with the ability to collectively negotiate as a
single group. Neither of these thresholds meets the standards provided by the FTC. However,
HIAA would respectfully request some equity and consistency in these provisions.

These issues raised are a few of the concerns of the insurance industry and amongst the
challenges confronting the legislature with CSSB 37. HIAA respectfully believes this bill
neglects to address the concerns raised by the FTC or the Attorney General’s Office and cautions
the committee members in their deliberations over this legislation. Thank you very much for
considering our concerns. Ifyou have any questions concerning our viewpoint, please contact
me at 202.824.1708 or atjtindall@ hiaa.org.

Sincerely,

Jeffrey E. Tindall
Legislative Director

cc. Reed Stoops
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Alaska State Medical Association

4107 Laurel Street » Anchorage, Alaska 99508 « (907) 562-0304 ¢ (907) 561-2063 (fax)

May 2, 2002

Honorable Eldon Mulder, Co-Chair, House Finance Committee
Honorable Bill Williams, Co-Chair, House Finance Committee
State of Alaska

House of Representatives

House Finance Committee

Room 519

State Capitol

Juneau, AK 99801-1182

RE: SB 37 - Physician Joint Negotiations
Dear Representatives Mulder and Williams:

The Alaska State Medical Association (ASMA) represents Alaska’s patients and the physictars
who cate for them.

ASMA supports the concepts included in SB 37 and urges you to support those concepts as well
Please support and vote for SB 37.

Let me know should you have any questions. | can be reached at 907-562-68S6 or you car. contact
ASMA’s Executive Director. Jim Jordan at 907-562-030“,

Sincerely,

By: John M. Troxel, MD, President
For: Alaska State Medical Association

cc: House Finance Committee Members
ASMA Board of Trustees
Senator Pete Kelly



Alaska Physicians & Surgeons, Inc
4120 Laurel Street, Suite 206
Anchorage, Alaska 99508
Ph: 907-561-7705 Fax:907-561-7704
E-Mail: akphvs@ alaska.net
Website: www.apsdoctors.org

March 13, 2002

Alaska State Legislature

State Capitol (MS 3100)

Representative j,isa Murkowski

Chairman House Labor & Commerce Committee
Juneau, AK 99801-1182

Dear Representative Murkowski:

It has come to our attention that the Alaska Nurses Association, the Alaska Nurse Practitioners
Association, and the nurse midwives still oppose SB37, the Alaska Physician Negotiation Bill in
its entirety, and are attempting to generate a letter writing campaign to influence your
committee’s vote on the bill.

We are in possession of a form letter written at the request of Sandy Perry-Provost, which
contains numerous misstatements of fact and a gross misunderstanding of what, and how, SB37
would allow physicians to negotiate with third party payors.

It is important to refute a few of the more outrageous claims made in the form letter, among
which are:

« The nurses claim the bill would authorize price fixing by physicians.

o Fact: price fixing would remain illegal even if the bill were law. Nothing
in the bill authorizes price fixing.

« The nurses claim the bill would allow physicians and insurers to discriminatory
exclude nurses from contracts.

0 Fact: passage of the bill would in no way protect physicians or insurers
from state or federal anti-trust laws if either party conspired to shut out a
different provider group from a contract. In addition, at the nurses
request, the bill’s sponsor Senate Pete Kelly, incorporated specific
language in the bill in section; 23.50.020 (p) reitemting the point that the
bill does not protect physicians from exclusionary conduct.


mailto:akphvs@alaska.net
http://www.apsdoctors.org

o The nurses claim the bill would increase costs and reduce service.

0

Fact: The bill requires final approval of a contract, including the fee
schedule, by the Attorney General, who has ultimate veto power. The
proposed amendments given to your office should also give the Attorney
General all of the authority needed to collect any and all relevant
infonnation to make an informed decision about the merits of a final
contract. One of the bill’s primary purposes is to foster open
communication between physicians and payors to address known
inefficiencies in the healthcare delivery system, and thus potentially lower
the overall cost of healthcare, and increase the level ofservice.

The physicians in my association feel they have gone out of their way to address the nurses
concerns, and have gone so far to offer verbatim use of the language in SB37, if the nurses wish
to create their own negotiation hill.

Ifyou have any questions please contact me at 561-7705.

Sincerely,

Michael Haugen, JD, MBA

Executive Director

c: Senator Pete Kelly



Alaska Physicians & Surgeon*, Inc.

4120 Laurel Street. Suite 206
Anchorage, Alaska 99508
Phone: 907-561-7705 Fax: 907-561-7704
E-mail: akphys@alaska.net
Website: www.apsdoctors.org

February 5, 2002

Alaska State Legislature

State Capitol (M 3100) _

Representative Lisa Murkowski ,
Chairman House Labor & Commerce Committee
Juneau. AK 99801-1182

Dear Representative Murkowski;

QOur Jobbyist has made available to us a copy of the Federal Trade Commission's comments on SB37 the Alaska
Physician Negotiation Bill, and | have several comments to make.

First, the tenor and tone of the letter does not surprise me_given the FTC's long-standing opposition to exemptions to

federal anti-trust law, What does surprise me is that Mr. Simons and Mr. Cruz seem to e out of sink with their boss

((Pre5|dent Bush) and his opinion on the merits of this type of legislation, given that while President Bush was Governor of
exas, he signed similar legislation.

The FTC also_seems at odds with a Mr. Charles James, the current head of the US Justice Department's anti-trust
enforcement division, who while counsel to Washington, DC's medical association, wrote eloquently on the merits of
allowing groups of independent physicians to negotiaté with third party payors, provided there is active oversight.

The first 5-Vi pa%es of the FTC response, in my mind Is nothing more than a recitation of their opposition to o federal bill
(The Campbell Bill. The FTC keeps hammering the point that ‘costs” will rise out of control. What is critical to
understand is that our bill contains substantial staté oversight and safe, giuards, which were not included in the Campbell
Bill. The discussion of the Campbell Bill was therefore gratuitous and misleading.

The FTC's criticisms on_pages 6 through 9, center around issues of: substantial market power, screens for market share
and limitations on physician negotiation group size. Each of these issues and our reasoning behind the specific bil
language have repeatedly been expressed in written and oral testimony by botn my group, Alaska Physicians &
Surgeons, and the Alaska State Medical Assqciation. In each case the language was chosen to account for the unique
nature of Alaska's geographic and demographic challenges.

Finally, the FTC's comments on Rages 10 through 14 all revolve around in Mr. Simons' and Mr. Truz's opinion that the bill
as written does not ?_rowde the “State Attorney General with enough on-going information, or time, to fulfill the
requirements of the active state oversight component of the Stale Action Doctrine.” We think hoth of these points have
merit and have addressed each issue in'proposed amendments, which we have given to Senator Kelly.

It has always been the physician's Intention that the oversight agency, in this case the Attorney General's office has the
authority under the bill, _ocomp(ljy with the requirements of fhe active State oversight function of the State Action Doctrine,
Aft{er all; It Is the physicians and only the physicians who would be In legal |eopardy, if the federal requirements are not
met.

If you would tike to discuss any of these issues in more detail, please call me at561-7705.
Sincerely.

Michael Haugen, JD. MBA
Executive Director


mailto:akphys@alaska.net
http://www.apsdoctors.org
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Honorable Eldon Mulder, Co-Chair
House Finance Committee

Alaska Capitol, Room 507
Juneau, AK 99801-1182

Honorable Bill Williams, Co-Chair

House Finance Committee

Alaska Capitol, Room 511

May 3. 2002 RE: SB 37 (Kelly)-Oppose

Dear Co-Chairs Mulder and Williams:

On behalf of the members of AARP in Alaska, we urge you and your colleagues
on the House Finance Committee to oppose SB 37, authored by Se iator Pete Kelly.

Although some of the worst aspects of SB 37 have been amended out, this is still
a hill that will not help any Alaskans, except for those who happen to be physicians.
The Department of Law and the Department of insurance have both recommended
against this bill. Likewise, the Federal Trade Commission has also Indicated that the bill
is inappropriate. AARP agrees with that opposition.

AARP considers itself a consumer organization. As consumers, we are well
aware of the cost of medical services. We believe that SB 37 would increase the cost of
health care to everyone who pays for it, employers (including the State of Alaska),
employees with health benefits, retirees, the self-employed, and the growing number of
uninsured in our State.

AARP members live throughout our State. We believe SB 37 might be
particularly harmful to our rural members who often rely on nurse practitioners for their
primary care.

Alaska has a Patient’s Bill of Rights. If we need to address quality of care issues,
we should determine what is already included in the Patient's Bill of Rights and, if
additional measures need to be added, that is the appropriate venue. At this time
AARP does not see any additional issues in SB 37 that are not already in law.

AARP members, possibly more than other segment of the population, are
consumers of health care. Our members have told us that fewer physicians are willing
to accept Medicare, fewer physicians are willing to see Medicare patients, and more
and more physicians are telling 64 year olds that they will not see them once they turn
65 and are eligible for Medicare. We understand that this is a health care business but
AARP would prefer to see legislation that addresses improved “care’ rather than
improved "profits". SB 37 does not offer any opportunity for consumer input into this
issue.

We already have some ofthe highest health care costs in the United Statos. We
believe SB 37 would only Increase those costs without any Increase In the quality of
care.

AARP urges a “Nay" vote on SB 37.

3601 C Street, Suite 1420 IAnchorage, AK 99S03 1907-341-2277 1907-341-2270 fax 11-877-434-7598 TTY
Esther "Tecs" Canja, President (William O. Novelll, Executive Director and CEO | www.aarp.org
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Finance Committee considered SENATE BILL NO. 37

PHYSICIAN NEGOTIATIONS WITH HEALTH INSURE
"An Act relating to collective negotiation by physicians with health benefit plans; and to health benefit plan
contracts with indiv'dual competing physicians."

and recommends: Senate Bill:
[vfsame title
3e replaced with. CS 6 6 (FI N\ ) [ ] newtitle
House Bill:
] adopt previous CS C1iJlhb - (— ) [ ] same title
) . [ j technical title
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] adopt Letter of Intent by Committee
] further referral to Committee
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MAR ¢ 8 7001
SENATE RNMivOL
ITEE

FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: COMMIT
2001 LEGISLATIVE SESSION Bill Version: CSSB 37 (FIN)
(S) Publish Date:
Revision Date/Time (Note if correction): 3/28/2001 Dept. Affected: Administration
Title: An Act relating to collective negotiation by "BRU: Centralized Admin Svcs.
physicians with health benefit... Component: Retirement & Benefits
Sponsor: Senate Finance
Requester:  Senate Finance Committee Component Number: 64
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY2002 FY2003 FY2004 FY2005 FY2006  FY 2007
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants &Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES
CHANGE INREVENUES (7 z
FUND SOURCE (Thousands of Dollars)
- 02 Federal Receipts
1003 GF Match
1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type)
TOTAL 0.0 0.0 00 00 0.0 00

Estimate of any current year (FY2001) cost: 0.0

POSITIONS
Full-time
Part-time
Temporary
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MAR 2 8 2001
FISCAL NOTE SENATE FINANCE
COMMITEE
STATE OF ALASKA Fiscal Note Number: 1
2001 LEGISLATIVE SESSION Bill Version: SB 37
(S) Publish Date: ~212210)

Revision DateTTime (Note ifg:orrectionl): Dept. Affected: ~ Law
Tile ~ “AnAct relating to collecfive negofiation by BR Civil Division _
physicians with health benefit plans:..." Component Fair Business Practices
Sponsor Senator Pete Kelly
Requester  Senate Judiciary Committee Component No. 2206
Expenditures/Revenues (Thousands of Dollars)
Note- Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY2002 FY2003 FY2004 FY2005 FY2006  FY2007
Personal Services 199.8 199.8 199.8 199.8 199.8
Travel 56 5.6 5.6 56 5.6
Contractual 1359 1359 1359 135.9 1359
Supplies 2.7 2.1 2.1 2.7 2.1
Equipment 130
Land &Structures
Grants &Claims
Miscellaneous

TOTAL OPERATING 357.0 344.0 344.0 344.0 344.0 00
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( ) 344.0 344.0 344.0 344.0 00
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 249.9
1005 GF/Program Receipts 1071 344.0 344.0 344.0 344.0
1037 GF/Mental Health
Other (Specify Tyrpe)r _

OTAL j 357.0 344.0 344.0 344.0 344.0 0.0

Estimate of any current year (FY2001) cost: 0.0
POSITIONS
Full-time 2 2 2 2 2
Part-time
Temporary
ANALYSIS:  (Attach a soparato paqo ifnecessary)

SQ 37 provides a method tOr physicians to collectively negctiale certain terms and conditions of contracts with a health benefit
plan. If an authorized third party negotiates with the health benefit plan, the subject matter of the negotiations must be reviewed
and approved by the attorney general, who then receives various reports on the progress of the negotiations. Once a negotiated
contract proposal Is reached, itis to be reviewed and approved by the attorney general, using specific criteria, within thirty days.
The bill provides that registration f. es for authorized third parties will be established to approximately equal the regulatory costs for
ihe attorney general's oversight of joint negotiations between physicians and health benefit plans. The bill lurlher contains a
sunset provision, repealing the new program on July 1, 2006.

If enacted, this legislation places substantial responsibilities on the attorney general to approve proposed negotiations, monitor
reports of on-going negotiations, and to make a very fact intensive determination whether to approve or not approve a proposed
negotiated contract

Phone 465-5370
Date/Time 1/22/01 8:59 AM

Date 1/22/2001

Prepared by:  Joan M Kasson _
Division Attorney General's Office
Approved hy.  Kathryn Daughhetee for Bruce M Botelho, Attorney General
Agency Department of Law
For distribution information, call lhe Governor's Legislative Office

Page 1of2
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FISCAL NOTE

STATE OF ALASKA BILL NO. SB 37 #1
2001 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

within a very short lime frame. The economic and patient care detriment or benefit criteria the attorney general is directed to base
approval or disapproval on will require significant analysis by expert health care economic assistance, as well as additional legal
resources.

Under this bill, competing physicians within the service area of a health benefit plan can collectively negotiate certain defined terms
and conditions of contracts with the health benefit plan. Negotiations can include fee and price related terms and conditions when
the health benefit plan has a market share greater than 15 percent in the geographic service area of the negotiating physicians.

It is difficult to predict how many contracts and reports during a given year that the attorney general’s office will have to review and
approve. There are 2,050 licensed physicians currently in Ihe State of Alaska, and we conservatively estimate more than 7,000
health benefit plans will be potentially subject to this bill. Given these numbers, we would anticipate the volume of collective
negotiations under the bill to be significant enough that we will need additional resources to complete the required reviews and
approvals.

The Department of Law anticipates a minimum of one new full-time equivalent attorr ay position and one full-time equivalent
paraprofessional position will be needed to handle this new workload. Extensive regulation development will be necessary to
implement the legislation by defining terms and setting forth the reporting requirements that authorized third parties will be required
to submit in order to reduce, or preferably eliminate, investigation time during the 30 day review period. Once regulations are
complete, these positions will perform the necessary investigalion, review, and antitrust analyses on the collective bargaining
reports submitted by the authorized third party, and represent the state when decisions of the attorney general are chatlenged.

Requests for approval of proposed negotiations and review of negotiated contracts by the attorney general are unlikely to be
spread evenly throughout lhe course of a year. Instead, they may come at any time, and in any volume. Thus, we assume it will
be more efficient to hire expert health care economic assistance by contract on an as needed basis. S100,000 is included for
outside expert costs (500 hours at an estimated average cost of S200/hour).

In-house estimates are based on lhe department’'s FY 2002 standard full-time equivalent attorney and paraprofessional schedules,
which include clerical support, communications, space, supplies, data processing, and other normal overhead expenses. (FTE
attorney: S141.776, FTE paraprofessional: 592,230). Each position estimate also includes an additional S6.500 for one-time
equipment purchases and 55,000 for direct case costs, costs that cannot be included in the rate as overhead.

The bill assumes fees for the registration of authorized thiid parties will be established to cover Ihe cost of the program upon
implementation. In the first year, it will lake several months to establish the regulatory framework. During this time, no fees will be
generated. General funds are necessary for the first year to implement the program, at which point, the fees will be set to cover all
program costs. Th9 Department of Law estimates, based on Texas' experience, that at least nine months will be required to get
regulations in place. Accordingly, funds are split 70/30 general fund and general fund program receipts in FY 2002

Page 2 of 2
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MAR 2 8 2001
FISCAL NOTE
SENATE FINANCE
STATE OF ALASKA Fiscal Note Number: COMMITEE
2001 LEGISLATIVE SESSION Bill Version: SB 37
(S) Publish Date: 2/22/01
Revision Date/Time (Note if correction): 1/19/2001 5:25pm Dept. Affected: DCED
Title: An act relating to collective negotiation by BRU: Insurance
Sphysmans with healthbenefit plans —.................. Component: Insurance

Sponsor: enator Pete Kelly
Requester:  Senate Judiciary Component Number: 354
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY2002 Fy2003 FY2004 FY2005 FY2006 FY 2007
Personal Services 23.6 23.6 24.1 24.6 251 25.6
Travel
Contractual
Supplies 15 15 15 15 15 15
Equipment 50
Land & Structures
Grants &Claims
Miscellaneous

TOTAL OPERATING 0.1 25.1 25.6 26.1 26.6 211
CAPITAL EXPENDITURES
ICHANGE IN REVENUES ( ) ~T
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF _ 30.
1005 GF/Program Receipts 251 25.6 26.1 26.6 211
1037 GF/Mental Health
1156 RSS

TOTAL 0.1 25.1 25,6 26.1 26.6 211

Estimate of any current year (FY2001) cost: 00
POSITIONS
Full-time 1 1 1 1 1 1
Part-time
Temporary

ANALYSIS:  (Attach a soparato papa if necessary)

A part-time administrative clerk Ill position is needed in order to gather and report the health benefit plan market share information
required under Sec. 23.50.020 (e)(C), page 4. lines 12&13. This position would be responsible for developing and sending out
surveys, requesting data from over 18,000 employers in the state and for performing reasonableness checks on the data
submitted, entering the data into a spreadsheet, and developing the required market share roports. Since the Division of Insurance
does not have regulatory authority over health benefit plans (employers), it is anticipated that employers will be reluctant to respond
to the survey (about 30% response rate). Therefore, a significant amount of this employee’s time is anticipated to be spent

following up with employers who do not respond to the survey.

Prepared by.  Robert A Lohr Phone 907-269-7900
Divisioi Insurance Date/Time 1/19/2001 5:25:00pm
Approved by. - Commissioner, Deborah B. Sedwick Date 1/19/2001
Agency Dept, of Community & Economic Development
For distribution information, call the Governor's Legislalive Office
(riov 11/20000MB) Page 1 of 1
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FISCAL NOTE

STATE OF ALASKA
2001 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Title: Collective bargaining by physicians
Sponsor: Kelly
Requester:  Judiciary

Expenditures/Revenues
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES 2002 FY 2003
Personal Services
Travel
Contractual
Supplies
Equipment
Land &Structures
Grants &Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0

CAPITAL EXPENDITURES

CHANGE INREVENUES () f

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 C,

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type)
TOTAL 0.0 00
Estimate of any current year (FY2001) cost: 00
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS:  (Attach a separate page ifnecessary)

reported out

MAR 2. 8 2001
SENATE FINANCE
. COMMITEE
Fiscal Note \umber:
Bill Version: SB 37
(S ) Publish Date: 212201

Dept. Affected: Health and Social Services
BRU: Medical Assistance
Component:  Medicaid Services

2077

Component Number:
(Thousands of Dollars)

FY 2004 FY 2005 FY 2006

0.0 0.0 0.0

(Thousands of Dollars)

0.0 0.0 00

FY 2007

0.0

00

The Division of Medical Assistance assumes this bill will not impact lhe Medicaid and CAMA programs as the definition of neallh benefit plan in AS
21.54.500 does not include these public programs. Federal rules require Medicaid compensation to be sufficient to enlist enough providers so that
services under the plan are available to the same extent as to the general public, however reimbursement rales for all services are also driven by
appropriations. The Depadment of Health and Social Services supports exclusion of public programs from the physician negotiations provisions of this

legislation.
Prepared by:  Nancy Weller Phone 465-3355
Division Medical Assistance Date/Time 1/17/01 12:00 AM
Approved by: - Elmer A Lindstrom. Special Assistant to the Commissioner Date /23/01 3:44 PM
Agency Department of Health & Social Services

For distribution information, call the Gove .or's Legislative Office
(Rov 11/2000 OMB) Page 1 of 1
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2001 LEGISLATIVE SESSION Bill Version: CSSB(37)(L&C)
() Publish Date:

Revision Date/Time (Note if correction): Dept. Affecte d : Administration

Title: An Act relating to collective negofiation by BRU: Centralized Administrative Services
hysicians with health benefit... Component: Retirement and Benefits

Sponsor: enator Pete Kelly

Requester:  Senate Finance Component Number: 64

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY2002 FY2003 FY2004 FY2005 FY2006 FY 2007
Personal Services
Travel
Contractual
Supplies
Equipment
Land &Structures
Grants &Claims
Miscellaneous £
TOTAL OPERATING AN . . »

CAPITAL EXPENDITURES

CHANGE INREVENUES () |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF _

1005 GF/Program Receipts

1037 GF/Mental Hee'th

Other (Specify Type) .
TOTAL ) ) )

Estimate of any current year (FY2001) cost: *

POSITIONS

Full-time

Part-time

Temporary

ANALYSIS:  (Attach a separate pago if necessary)

1
The biiTw&o+djjmpromise the State's ability to manage heaUli”ei”costs. Analyses of similar legislation at the O |erfe-
federal level estimaTe-health care increases of5"l3?_ir_"F|enth|s type of legislation is enacted. That represents a
potential increase to the StafSVptan gkSSrSTg/) million.

The State's contributiﬂQfI_S'an employer is caPBTd-b"collective hargaining agreements and is in statute for non
covered emplrjyetJsTAny increase in cost will be borneby TrmplQ"ees. Based upon FY 01
premiumsrims could raise each employee's cost S34 to S88 per montl

Prepared by:  Guy Bell. Director Phone 465-4471
Division Retirement and Benefits Date/Time March 14. 2001
Approved by - Jim Duncan. Commissioner Date March 15. 2001
Agency Department of Administration

For distribution information, call the Governors Legislative Office
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SENATE PINANUt

COMMITTEE \ . df?dopf<2,d
Amendment Number: A** Lovmsemsemememene
Bill Number: AcL-S™:— - 22-150323VB.1
Sponsor: u Date. 2¢O | Bannister
Logged N ByO Pjigqg™. 3/28/01

AMENDMENT

OFFERED TNTHE SENATE ZpU\<d\ex A
TO: CSSB 37( ), Draft Version "B

Page 7, lines 15 - 19:
Delete all material and insert:

"(p) Nothing in this section shall be construed as exempting from the
application of the antitrust laws the conduct of providers or negotiations or agreements
between providers and a healll ‘enefit p'an if the purpose or effect of the conduct,
negotiations, or agreements would be, directly or indirectly, to exclude, limit the
participation or reimbursement of, or otherwise limit the scope of services to be
provided by separate or competing classes of providers who practice or seek to

practice within the scope ofthe occupational licenses held by the providers.”

r
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coe 2350030, co o eiiciiien e evie i i sanes (@) The
attorney general shall adopt regulations that establish the amount and manner of
payment of a registration fee for authorized third parties. The attorney general shall
establish the fee level so that the total amount of fees collected from authorized third
parties approximately equals the actual regulatory costs for the oversight of joint
negotiations between physicians and health benefit plans. The attorney general shall
annually review the fee level to determine whether the regulatory' costs are
approximately equal to fee collections. If the review indicates that the fee collections
and regulatory costs are not approximately equal, the attorney general shall calculate
fee adjustments and adopt regulations under this subsection to implement the
adjustments. In January ofeach year, the attorney general shall report on the fee level
and revisions for the previous year under this subsection to the office of management
and budget.

(b) In this section, "regulatory costs" means costs of the Department of Law
that are attributable to oversight of joint negotiations between physicians and health
benefit plans.

Sec. 23.50.040. ........... The attorney general may adopt regulations
necessary to implement this chapter.

ciosooees v oo this chapter,
(1) "authorized third party" means a person authorized by the
physicians to negotiate on their behalfwith a health benefit plan under this chapter;
(2) "health benefit plan” has the meaning given in AS 21.54.500, but
does not include a health benefit plan that is a self-insured health benefit plan.
*Sec. 2. AS 45.50.572 is amended by adding a new subsection to read:

(k) AS 45.50.562 - 45.50.596 do not forbid the existence or operation of
organizations of physicians acting in accordance with AS 23.50, or forbid or restrain
members of those organizations from lawfully carrying out the legitimate objectives of
them; nor are these organizations or members illegal combinations or conspiracies in
restraint of trade under the provisions of AS 45.50.562 - 45.50.596.

~*-Set.-3r AS 23,50d310t23t30:Q20, A3r50740:-23;5fr699t-and AS 45.50.572(-fc)

cAf \<1 \<L

CSSB 37( ) -8-
New Text Underlined (DELETED TEXT BRACKETED]



Alaska State Senate

Senate Finance Comm ittee

Mail Slop 3<in
Siaic Capnol _
Juneau. Alaska posohis

FAX COVER SHEET

DATE: o> rOalcliaz o TIME: A d4-5pm
TO L<U|SI 'C ns™al ‘6
NUMBER OF PAGES, INCLUDING COVER SHEET: 3

FROM: MINDY ROWLAND
SENATE FINANCE COMMITTEE SECRETARY
PHONE: 465-4935
FAX: 465-2187

NC A 4- r n i



22-LS0323\R

CS FOR SENATE BILL NO. 37(F1N)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY THE SENATE FINANCE COMMITTEE

Offered:
Referred:

Sponscr(s): SENATOR KELLY

A BILL
FOR AN ACT ENTITLED
"An Act relating to collective negotiation by competing physicians with health benefit
plans, to health benefit plan contracts, to the application of antitrust laws to agreements
involving providers and groups of providers affected by collective negotiations, and to

the effect of the collective negotiation provisions on health care providers."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23 isamended by adding a new chapter to read:
Chapter 50. Collective Negotiation by Physicians.

Sec. 23.50.010. Legislative findings, (a) The legislature finds that permitting
competing physicians to engage in collective negotiation of certain terms and
conditions of contracts with a health benefit plan will benefit competition, so long as
the physicians do not engage in an express or implied threat of retaliatory' collective
action, including boycotts or strikes.

(b) The legislature finds that permitting physicians to engage in collective

negotiations over fee-related terms may, in some circumstances, yield anti-competitive

-1- CSSB 37(FIN)
New Text Underlined [DELETED TEXT PICKETED)
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el'fects. There are, however, instances in which a health benefit plan dominates the
market to the degree that fair negotiations between physicians and the health benefit
plan are not possible in the absence ofjoint action on behalf of the physicians. In
those circumstances, the health benefit plan can virtually dictate the terms of the

contracts that it offers to physicians.

(c) The legislature finds that it is appropriate and necessary to authorize

collective negotiations between competing physicians and health benefit plans on fee-
related and other issues when the imbalances in bargaining capacity described in this
section exist.

Sec. 23.50.020. Collective action by competing physicians, (a) Competing
physicians may meet and communicate in order to collectively negotiate with a health
benefit plan concerning any of the contract terms and conditions desciibed in this
subsection. Competing physicians may not engage in a boycott related to these terms
and conditions. Competing physicians may meet and communicate concerning

(1) physician clinical practice guidelines and coverage criteria;

(2) the respective liability of physicians and the health benefit plan for
the treatment or lack of treatment of insured or enrolled persons;

(3) administrative procedures, including methods and timing of the
payment of sendees to physicians;

(4) procedures for the resolution of disputes between the health benefit
plan and physicians;

5

6

patient referral procedures;
the formulation and application of reimbursement methodology;

(5)

(6)

(7) quality assurance programs;

(8) health service utilization review procedures; and
(

8
9) criteria to be used by health benefit plans for the selection and

termination of physicians, including whether to engage in selective contracting.

(b) Except as provided in (d) of this section, competing physicians may not

meet and communicate for the purpose of collectively negot' iting the following terms
and conditions with a health benefit plan:

(1) the fees or prices for services, including fees or prices arrived at by

CSSB 37(FIN) -2

New Text Underlined [DELETED TEXT BRACKETED]



22-LS0323\R

applying any reimbursement methodology procedures;

(2) the conversion factor in a resource-based relative value scale
reimbursement methodology or similar methodologies;

(3) the amount of any discount on the price of sendees to be rendered
by the physicians;

(4) the dollar amount for capitation or fixed payment for each person
covered by the health benefit plan for health services rendered by physicians to a
health benefit plan's insureds, beneficiaries, or enrollees; or

(5) the inclusion or alteration of terms and conditions to the extent that
they are prohibited or required by law; however, this paragraph does not limit
physician rights to collectively petition the government for a change in the law.

(c) An authorized third party that intends to negotiate with a health benefit
plan the items identified under (a) of this section shall provide the attorney general
with written notice of the intended negotiations before the negotiations begin.
Negotiation of items identified in (a) of this section shall be conducted separately
from, and shall be concluded before, negotiations are begun of the items identified in
(b) of this section.

(d) Competing physicians within the service area of a health benefit plan may
collectively negotiate with a health benefit plan the items described in (b) of this
section if

(1) the health benefit plan has substantial market power;

(2) negotiation of items identified under (a) of this section has
concluded:;

(3) the physicians and the health benefit plan jointly request the
attorney general to authorize them to negotiate the items identified under (b) of this
section; and

(4) the attorney general issues a written authorization for the
physicians and the health benefit plan to negotiate the items.

(e) The attorney general shall provide the authorization described under (d) of
this section if the requirements of (d)(1), (2), and (3) have been met.

(f) A health benefit plan is rebuttably presumed to have substantial market

-3- CSSB 37(FIN)
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power. A health benefit plan may rebut the presumption of substantial market power
by providing proof satisfactory to the attorney general that the health benefit plan's
market share does not exceed 15 percent

(1) as measured by the number of covered lives at the end of the most
recently completed calendar year or by the actual number of consumers of prepaid
comprehensive health services at the end of the most recently completed calendar
quarter divided by the total population of the geographic sendee area as of the most
recent census; or

(2) within a particular geographic sendee area when its market
segments are added together for all types of health insurance insureds, beneficiaries, or
enrollees and for Medicare and Medicaid beneficiaries.

(g) Inexercising the collective rights granted by (a) and (d) of this section,

(1) physicians may communicate with each other with respect to the
contractual terms and conditions to be negotiated with a health benefit plan;

(2) physicians may communicate with an authorized third party'
regarding the terms and conditions of contracts allowed under this section;

(3) the authorized third party is the sole party authorized to negotiate
with a health benefit plan on behalfofa deuned group of physicians;

(4) physicians can be bound by the terms and conditions negotiated by
the authorized third party that represents their interests;

(5) a health benefit plan communicating or negotiating with the
authorized third party may contract with, or offer different contract terms and
conditions to, individual competing physicians;

(6) an authorized third party may not represent more than 30 percent of
the market of practicing physicians for the provision of sendees in the geographic
service area or proposed geographic service area, if the health benefit plan has less
than a five percent market share as determined by the number of covered lives as
reported by the director of insurance for the most recently completed calendar year or
by the actual number of consumers of prepaid comprehensive health services;

(7) the attorney general may limit the percentage of practicing

physicians represented by an authorized third party; however, the limitation may not
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be less than 30 percent of the market of practicing physicians in the geographic service
area or proposed geographic service area: when determining whether to impose a
limitation described under this paragraph, the attorney geneial shall consider the
provisions described under (j), (k), and (1) of this section: this paragraph does not
apply if the market of practicing physicians in the geographic service area or proposed
geographic service area consists of 40 or fewer individuals; and

(8) the authorized third party shall comply with the provisions of (h) of

this section.
(h) A person acting or proposing to act as an authorized third party under this
section shall.
(1) before engaging in collective negotiations with a health benefit
plan.

(A) file with the attorney general the infonnation that identifies
the authorized third party, the physicians represented by the third party, the
authorized third party's plan of operation, and the authorized third party’s
procedures to ensure compliance with this section;

(B) furnish to the attorney general, for the attorney general's
approval, a brief report that identifies the proposed subject matter of the )
negotiations or discussions with a health benefit plan and that contains an
explanation of the efficiencies or benefits that are expected to be achieved
through the collective negotiations; the attorney general shall review whether
the group of physicians represented by the authorized third party is appropriate
to represent the interests involved in the negotiations; the attorney general may
not approve the report if the group of physicians is not appropriate to represent
the interests involved in the negotiations or if the proposed negotiations exceed
the authority granted in this chapter and, if the group is not appropriate or the
negotiations exceed the granted authority, shall enter an order prohibiting the
collective negotiations from proceeding; the authorized third party shall
provide supplemental information to the attorney general as nev. infonnation
becomes available that indicates that the subject matter of negotiations with the

health benefit plan has changed or will change;
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(2) within 14 days after receiving a health benefit plan's decision to
decline to negotiate or to terminate negotiations, or within 14 days after requesting
negotiations with a health benefit plan that fails to respond within that time, report to
the attorney general that negotiations have ended or have been declined,;

(3) before reporting the results of negotiations with a health benefit
plan and before giving physicians an evaluation of any offer made by a health benefit
plan, provide to the attorney general, for the attorney general's approval, a copy of all
communications to be made to physicians related to the negotiations, discussions, and
health benefit plan offers.

(1) The attorney general shall either approve or disapprove the contract that
was the subject of the collective negotiation within 30 days after receiving the reports
required under (h) of this section. If the contract is disapproved, the attorney general
shall furnish a written explanation of any deficiencies along with a statement of
specific remedial measures that would correct any identified deficiencies. An
authorized third party who fails to obtain the attorney general's approval is considered
to be acting outside the authority of this section.

(J) The attorney general shall approve a collective negotiation contract if

(1) the competitive and other benefits of the contract terms outweigh
any anticompetitive effects; and

(2) the contract terms are consistent with other applicable laws and
regulations.

(k) The competitive and other benefits of joint negotiations or negotiated
provider contract terms may include

(1) restoration of the competitive balance in the market for health care
services;

(2) protections for access to quality patient care;

(3) promotion of health care infrastructure and medical advancement;
or

(4) improved communications between health care providers a
health care insurers.

(1) When weighing the anticompetitive effects of contract terms, the attorney
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general may consider whether the terms

(1) provide for excessive payments; or

(2)contribute to the escalation of the cost of prov.ding health  care
services.

(m) This section does not authorize competing physicians to act in concert in
response to a report issued by an authorized third partv related to the authorized third
party's discussion or negotiations with a health benefit plan. The authorized third
party shalladvise the physicians of the provisions of this subsection and shallwarn
them of thepotential for legal action against those who violate state or federal anti-
trust laws by exceeding the authority granted under this section.

(n) A contract allowed under this section may not exceed a term of five years,

(0) The documents relating to a collective negotiation described under this
section that are in the possession of the Department of Law are confidential and not
open to public inspection.

(p) Nothing in this section shall be consir®*d as exempting from the
application of the antitrust laws the conduct of providers or negotiations or agreements
between providers and a health benefit plan if the purpose or effect of the conduct,
negotiations, or agreements would be, directly or indirectly, to exclude, limit the
participation or reimbursement of. or otherwise limit the scope of sendees to be
provided by separate or competing classes of providers who practice or seek to
practice within the scope ofthe occupational licenses held by the providers.

(q) A contract entered into under this section must be consistent with
AS 21.36.090(d).

(r) Nothing in this section shall be construed to make any conduct by
providers unlawful if the conduct was lawful before the effective date of this Act.

(s) In this section,

(1) "covered lives" means the total number of individuals who are
entitled to benefits under the health benefit plan;

(2) "geographic service area" means the geographic area of the
physicians seeking to jointly negotiate;

(3) "provider" has the meaning given in AS 21.36.090(d);
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(4) "substantial market power" means more than 15 percent of the
market share.

Sec. 23.50.030. Fee for registration of authorized third parties, (a) The
attorney general shall adopt regulations that establish the amount and manner of
payment of a registration fee for authorized third parties. The attorney general shall
establish the fee level so that the total amount of fees collected from authorized third
parties approximately equals the actual regulatory costs for the oversight of joint
negotiations between physicians and health benefit plans. The attorney general shall
annually review the fee level to determine whether the regulatory’ costs are
approximately equal to fee collections. If the review indicates that the fee collections
and regulatory costs are not approximately equal, the attorney general shall calculate
fee adjustments and adopt regulations under this subsection to implement the
adjustments. In January of each year, the attorney general shall report on the fee level
and revisions for the previous year under this subsection to the office of management
and budget.

(b) In this section, "regulatory costs" means costs of the Department of Law
that are attributable to oversight ofjoint negotiations between physicians and health
benefit plans.

Sec. 23.50.040. Regulations. The attorney general may adopt regulations
necessary' to implement this chapter.

Sec. 23.50.099. Definitions. In this chapter,

(1) "authorized third party" means a person authorized by the
phy'sicians to negotiate on their behalf with a health benefit plan under this chapter;
(2) "health benefit plan" has the meaning given in AS 21.54.500, but
does not include a health benefit plan that is a self-insured health benefit plan.
*Sec. 2. AS 4550.572 isamended by adding a new subsection to read:

(k) AS 4550.562 - 45.50.596 do not forbid the existence or operation of
organizations of physicians acting in accordance with AS 23.50, or forbid or restrain
members of those organizations from lawfully carrying out the legitimate objectives of
them; nor are these organizations or members illegal combinations or conspiracies in
restraint of trade under the provisions of AS 45.50.562 - 45.50.596.
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CS FOR SENATE BILL NO. 37( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): SENATOR KELLY

ABILL
FOR AN ACT ENTITLED
"An Act relating to collective negotiation by competing physicians with health benefit
plans, to health benefit plan contracts, to the application of antitrust laws to agreements
involving providers and groups of providers affected by collective negotiations, and to
the effect of the collective negotiation provisions au health care providers.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1. AS 23 is amended by adding a new chapter to read:
Chapter 50. Collective Negotiation by Physicians.

Sec. 23.50.010. Legislative findings, (a) The legislature finds that permitting
competing physicians to engage in collective negotiation of certain terms and
conditions of contracts with a health benefit plan will benefit competition, so long as
the physicians do not engage in an express or implied threat of retaliatory collective
action, including boycotts or strikes.

(b) The legislature finds that permitting physicians to engage in collective

negotiations over fee-related terms may, in some circumstances, yield anti-competitive
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effects. There are, however, instances in which a health benefit plan dominates the
market to the degree that fair negotiations between physicians and the health benefit
plan are not possible in the absence ofjoint action on behalf of the physicians. In
thosecircumstances, the health benefit plan can virtually dictate the terms of the
contracts that it offers to physicians.

(c) The legislature finds that it is appropriate and necessary to authorize
collective negotiations between competing physicians and health benefit plans on fee-
related and other issues when the imbalances in bargaining capacity described in this
section exist.

Sec. 23.50.020. Collective action by competing physicians, (a) Competing
physicians may meet and communicate in order to collectively negotiate with a health
benefit plan concerning any of the contract terms and conditions described in this
subsection. Competing physicians may not engage in a boycott related to these terms
and conditions. Competing physicians may meet and communicate concerning

(1) physician clinical practice guidelines and coverage criteria;
(2) the respective liability of physicians and the health benefit plan for
the treatment or lack of treatment of insured or enrolled persons;
(3) administrative procedures, including methods and timing of the
payment of services to physicians;
(4) procedures for the resolution of disputes between the health benefit
plan and physicians;
(5) patient referral procedures;
(6) the formulation and application of reimbursement methodology;
(7) quality assurance programs;
(8)
(

9) criteria to be used by health benefit plans for the select on and

health service utilization review procedures; and

termination of physicians, including whether to engage in selective contracting

(b) Except as provided in (d) of this section, competing physicians nay not
meet and communicate for the purpose of collectively negotiating the followirg terms
and conditions with a health benefit plan:

(1) the fees or prices for services, including fees or prices arriv :d at by
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applying any reimbursement methodology procedures;

(2) the conversion factor in a resource-bhased relative value scale
reimbursement methodology or similar methodologies;

(3) the amount of any discount on the price of services to be rendered
by the physicians;

(4) the dollar amount for capitation or fixed payment for each person
covered by the health benefit plan for health services rendered by physicians to a
health benefit plan's insureds, beneficiaries, or enrollees; or

(5) the inclusion or alteration of terms and conditions to the extent that
they are prohibited or required by law; however, this paragraph does not limit
physician rights to collective:y petition the government for a change in the law.

(c) An authorized third party that intends to negotiate with a health benefit
plan the items identified under (a) of this section shall provide the attorney general
with written notice of the inter.Jfd negotiations before the negotiations begin.
Negotiation of items identified in (a) of this section shall be conducted separately
from, and shall be concluded before, negotiations are begun of the items identified in
(b) of this section.

(d) Competing physicians within the service area of a health benefit plan may
collectively negotiate with a health benefit plan the items described in (b) of this
section if

(1) the health benefit plan has substantial market power;

(2) negotiation of items identified under (a) of this section has
concluded;

(3) the physicians and the health benefit plan jointly request the
attorney general to authorize them to negotiate the items identified under (b) of this
section; and

(4) the attorney general issues a written authorization for the
physicians and the health benefit plan to negotiate the items.

(e) The attorney general shall provide the authorization described under (d) of
this se< tion if the requirements of (d)(1), (2), and (3) have been met.

(f) A health benefit plan is rebuttably presumed to have substantial market
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power. A health benefit plan may rebut the presumption of substantial market power
by providing proof satisfactory to the attorney general that the health benefit plan's
market share does not exceed 15 percent

(1) as measured by the number of covered lives at the end of the most
recently completed calendar year or by the actual number of consumers of prepaid
comprehensive health services at the end of the most recently completed calendar
quarter divided by the total population of the geographic sendee area as of the most
recent census; or

(2) within a particular geographic sendee area when its market
segments are added together for ail types of health insurance insureds, beneficiaries, or
enrollees and for Medicare and Medicaid beneficiaries.

(g) In exercising the collective rights granted by (a) and (d) of this section,

(1) physicians may communicate with each other with respect to the
contractual terms and conditions to be negotiated with a health benefit plan;

(2) physicians may communicate with an authorized third party
regarding the terms and conditions of contracts allowed under this section;

(3) the authorized third party is the sole party authorized to negotiate
with a health benefit plan on behalfofa defined group of physicians;

(4) physicians can be bound by the terms and conditions negotiated by
the authorized third party that represents their interests;

(5) a health benefit plan communicating or negotiating with the
authorized third party may contract with, or offer different contract terms and
conditions to, individual competing physicians;

(6) an authorized third party may not represent more than 30 percent of
the market of practicing physicians for the provision of services in the geographic
service area or proposed geographic service area, if the health benefit plan has less
than a five percent market share as determined by the number of .overed lives as
reported by the director of insurance for the most recently completed calendar year or
by the actual number of consumers of piepaid comprehensive health services;

(7) the attorney general may limit the percentage of practicing

physicians represented by an authorized third party; however, the limitation may not
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be less than 30 percent of the market of practicing physicians in the geographic service
area or proposed geographic service area; when determining whether to impose a
limitation described under this paragraph, the attorney general shall consider the
provisions described under (j)> (k). and (1) of this section; this paragraph does not
apply ifthe market of practicing physicians in the geographic service area or proposed
geographic service area consists of40 or fewer individuals; and

(8) the authorized, third party shall comply with the provisions of (h) of

this section.
(h) A person acting or proposing to act as an authorized third party under this
section shall,
(1) before engaging in collective negotiations with a health benefit
plan.

(A) file with the attorney general the infonnation that identifies
the authorized third part), the physicians represented by the third party, the
authorized third party's plan of operation, and the authorized third party's
procedures to ensure compliance with this section;

(B) furnish to the attorney general, for the attorney general's
approval, a brief report that identifies the proposed subject matter of the
negotiations or discussions with a health benefit plan and that contains an
explanation of the efficiencies or benefits that are expected to be achieved
through the collective negotiations; the attorney general shall review whether
the group of physicians represented by the authorized third party is appropriate
to represent the interests involved in the negotiations; the attorney general may
not approve the report if the group of physicians is not appropriate to represent
the interests involved in the negotiations or if the proposed negotiations exceed
the authority granted in this chapter and, if the group is not appropriate or the
negotiations exceed the granted authority, shall enter an order prohibiting the
collective negotiations from proceeding; the authorized third party shall
provide supplemental information to the attorney general as new information
hecomes available that indicates that the subject matter of negotiations with the

health benefit plan has changed or will change;
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(2) within 14 days after receiving a health benefit plan's decision to
decline to negotiate or to terminate negotiations, or within 14 days after requesting
negotiations with a health benefit plan that fails to respond within that time, report to
the attorney general that negotiations have ended or have been declined:

(3) before reporting the results of negotiations with a health benefit
plan and before giving physicians an evaluation of any offer made by a health benefit
plan, provide to the attorney general, for the attorney general's approval, a copy of all
communications to he made to physicians related to the negotiations, discussions, and

health benefit plan offers.

(1) The attorney general shall either approve or disapprove the contract that

was the subject of the collective negotiation within 30 days after receiving the reports
required under (h) of this section. If the contract is disapproved, the attorney general
shall furnish a written explanation of any deficiencies along with a statement of
specific remedial measures that would correct any identified deficiencies. An
authorized third party who fails to obtain the attorney general's approval is considered
to be acting outside the authority of this section.
(J) The attorney general shall approve a collective negotiation contract if

(1) the competitive and other benefits of the contract terms outweigh
any anticompetitive effects; and

(2) the contract terms are consistent with other applicable laws and
regulations.

(k) The competitive and other benefits of joint negotiations or negotiated

provider contract terms may include

(1) restoration of the competitive balance in the market for health care
services;

(2) protections for access to quality patient care;

(3) promotion of health care infrastructure and medical advancement;
or

(4) improved communications between health care providers and
health care insurers.

(1) When weighing the anticompetitive effects of contract terms, the attorney
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general may consider whether the terns

(1) provide for excessive payments; or

(2) contribute to the escalation of the cost of providing health care
services.

(m) This section does not authorize competing physicians to act in concert in
response to a report issued by an authorized third party related to the authorized third
party's discussion or negotiations with a health benefit plan. The authorized third
party shall advise the physicians of the provisions of this subsection and shall warn
them of the potential for legal action against those who violate state or federal anti-
trust laws by exceeding the authority granted under this section.

(n) A extractallowed under this section may not exceed a term of five years,

(0) The documents relating to a collective negotiation described under this

section that are in the possession of the Department of Law are confidential and not
open to public inspection.

(p) Nothing in this section exempts from the application of the antitrust laws
an agreement or activity that is not allowed under this chapter and that excludes, limits
the participation in, limits the reimbursement of, or limits the scope of services to be
provided by providers or groups of providers with respect to the performance of
services that are within the scope ofthe providers' occupational licenses.

(q) A contract entered into under this section must be consistent with
AS 21.36.090(d).

(r) Nothing in this section shall be construed to make any conduct by
providers umawful if the conduct was lawful before the effective date of this Act.

(s) In this section,

(1) "covered lives" means the total number of individuals who are
entitled to benefits under the health benefit plan;

(2) "geographic sendee area" means the geographic area of the
physicians seeking to jointly negotiate;

(3) "provider" has the meaning given in AS 21.36.090(d);

(4) "substantial market power" means more than 15 percent of the

market share.

7
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Sec. 23.50.030. Fee for registration of authorized third parties, (a) The
attorney general shall adopt regulations that establish the amount and manner of
payment of a registration fee for authorized third parties. The attorney general shall
establish the fee level so that the total amount of fees collected from authorized third
parties approximately equals the actual regulatory' costs for the oversight of joint
negotiations between physicians and health benefit plans. The attorney general shall
annually review the fee level to detemvne whether the regulatory costs are
approximately equal to fee collections. If the review indicates that the fee collections
and regulatory costs are not approximately equal, the attorney general shall calculate
fee adjustments and adopt regulations under this subsection to implement the
adjustments. In January ofeach year, the attorney general shall report on the fee level
and revisions for the previous year under this subsection to the office of management
and budget.

(b) In this section, "regulatory costs" means costs of the Department of Law
that are attributable to oversight of joint negotiations between physicians and health
benefit plans.

Sec. 2350.040. Regulations. The attorney general may adopt regulations
necessary to implement this chapter.

Sec. 23.50.099. Definitions. In this chapter,

(1)  "authorized third party" means a person authorized by the
physicians to negotiate on their behalf with a health benefit plan under this chapter;
(2) "health benefit plan" has the meaning given in AS 21.54.500, but
does not include a health benefit plan that is a self-insured health benefit plan.
vSee. 2. AS 45.50.572 is amended by adding a new subsection to read:

(k) AS 45.50.562 - 45.50.596 do not forbid the existence or operation of
organizations of physicians acting in accordance with AS 23.50, or forbid or restrain
members of those organizations from lawfully carrying out the legitimate objectives of
them; nor are these organizations or members illegal combinations or conspiracies in
restraint of trade under the provisions of AS 45.50.562 - 45.50.596.

* Sec. 3. AS 23.50.010, 23.50.020, 23.50.030, 23.50.040, 23.50.099; and AS 45.50.572(k)
are repealed July 1, 2006.

CSSB 37( ) -8-
New Text Underlined [DELETED TEXT BRACKETED]



CS for Senate Bill 37
Version: 22-L.50323B

Sectional Analysis

“An Act reIa_tln(]; to collective negotiation by competing physicians with
health benefit plans, to health benefit plan tontracts, to thé application
of anfitrust laws to agreements involving providers and rouPs of
providers affected by collective negotiations, and to effect of the
collective negotiation provisions off health care providers.

*Section 1. AS 23 is amended by adding a new chapter to read:
Chapter 50. Collective Negotiation by Physicians.

AS 23.50.010

AS 23.50.010 articulates the reasons for the Legislature to set policy to allow joint
negotiations between a group of competing physicians and a health insuran :e company.

AS 23.50.020

AS 23.50.020 (a) enumerates those items which may be the subject ofjoint negotiations.
Those items include clinical practice guidelines and coverage criteria; respective liability
of physicians and health care insurers; administrative procedures that include methods
and timing of payments to physicians; resolution dispute procedures; patient re erral
procedures; application of the reimbursement methodologies to be used; quality
assurance programs; utilization review procedures; and criteria for the selection and
terminal. on of participating physicians. Note that this subsection does not allow for
negotiation for that fee or payment related items unless the conditions of AS 21.50.020
(c) are met.

AS 21.050.020 (b) prohibits joint negotiations involving fees or prices for services; the
conversion factor in a RBRVS type payment methodology; amounts of discount on the
physician services; and dollar amounts for a “captivation” basis of payment. However, it
still allows physicians to jointly and collectively petition government for a change in law
that provides for payment to doctors under a governmental program (e.g., Medicaid).

AS 21.050.020(c) requires an authorized third party that intends 3negotiate with a health
benefit plan provide written notification to the Attorney General of when the process is to
commence. This section also notes if fees arc to be negotiated, medical services must be
negotiated first and concluded in (b) of this section.

AS 21.050.020 (d) states that physicians within a service area of a health benefit plan

may collectively negotiate if “substantial market power” is present. The Attorney
General shall then notify parties of the rtent of the negotiations.
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The exception is made to allow forjoint negotiation for those fee items listed in AS
21.050.020 (d) when a health insurer has “substantial market power.” AS 21.050.020
(s)(4) defines a substantial market power when an insurer has more than 15% of the
market place as measured by the number of people covered are those covered under
Medicaid and Medicare if an insurer provides any claim payment services for the
government for those programs. The concept is based in that all “bodies” covered and
threats of not contracting with a certain physician are based on the deleterious effect on a
physician’s practice by removing those patients from his/her practice. Enumerating the
persons covered may be difficult for the Division of Insurance. In fact, it is impossible
for the Division of Insurance to compel self-insureds to provide it with those data. In one
state currently addressing the State Action Doctrine exemption issue (California), it is
being considered to just require all health plans to negotiate with physicians without
having to prove the “substantial market power” percentage. (Obviously this would allow
physicians to still jointly negotiate under active state oversight). The reason for this is
that it is clear in California that less than 6 health plans dominate Alaska’s marketplace.
In (1) of this section, substantial market power is calculated by the numbe'cf covered
lives per calendar year or number of consumers of prepaid health services divided by the
total population of a geographic service area from the most recent census.

AS 21.050 (g) sets out the criteria for those collective rights to be earned out by the
physicians jointly negotiating. The core provision is that negotiations are to be conducted
through an "authorized third party” that will negotiate on behalf of the physicians who
ha' ejoined together for that purpose. Conceivably, that person acting as the authorized
third party representative could be an 1PA, a lawyer, a physician, a specialty medical
society, a local medical association, a state medical association, etc. It is presumed a
contractual .elationship will exist between the represented physicians and the authorized
third party that memorializes the obligations and requirements of the parties. This
subsection slates that the physician who have joined for the puipose of negotiation may
communicate with their authorized third party about terms and conditions, which are. to
be negotiated. The. authorized third party is the sole person who is to negotiate on behalf
of the doctors. Subsection (5) of this section may provide some confusion in that it
would appear to defeat the purpose of the joint negotiations. The intent of subsection (5)
is to provide, for example, for different rates of reimbursement to be included for
different specialties. (For example, anesthesiologists are typically reimbursed in a
different manner than a surgeon and both may be in the same group of physicians
engaged injoint negotiations.) Generally, an authorized third party may not represent
more than 30% of the physicians. Ohviously, the concern would be that physicians
represented in great numbers would dictate the terms of a contract to an insurer or health
plan. By the same token, forexample, it would be unfair for a specialist, who is the only
one in a particular area, not be able tojoin with other physicians to jointly negotiate.
This is an area that active state oversight would be necessary so that a fair result for the
general public would be the outcome.

AS 21.050.020 (h) sets out what a person desiring to act as an authorized third party
needs to do in order to act in that capacity. In short, the authorized third party needs to
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register with tl.c Commissioner of Labor and Workforce Development. That registration
requires an identification of the authorized third party and how that person intends to
operate. Itis presumed that this would include a detailed plan of operation along with the
contract that it has en'cred into with the group of physicians to be represented. This must
be done for each of the physician service contracts that the authorized third party wishes
tojointly negotiate on behalf of the physicians represented. The efficiencies or benefits
that are expected to be achieved must be identified. The authorized third party is required
to report to the Commissioner of Labor if health care insurer or health plan declines to
negotiate or terminates a negotiation within 14 days of receiving that decision. Also, if
an insurer or health plan fails to respond within 14 days of a request for negotiabon. mat
fast also needs to be reported to the Commissioner.

AS 21.050.020 (i) requires the Commissioner, with the advice of the Attorney General, to
either approve or disapprove a negotiated contract within 30 days of when if was
presented. Ifitis disapproved, the Commissioner must give a written explanation of the
deficiencies and how they could be corrected.

AS 21.050.020 (j) explains the Attorney General 'hall approve a collective negotiation if
acompetitive aspects outweigh any anti-competitive effects. Also, that the contract terms
must be consistent with other applicable laws and regulations.

AS 21.050.020 (k) states the terms of the contracts may include a competitive balance in
the market; protections for access to quality patient care; promotion of health care
infrastructure and medical advancement; and improved communications between the
providers and insurers.

AS 21.050.020 (1) explains the Attorney General mav examine possible anti-competitive
effects in the terms. Under that consideration the AG examines the possibility of
excessive payment; or contributes to the escalation of cost in prr :ding health care
services.

AS 21.050.020 (m) prohibits the physicians represented from acting together in response
to a report from their authorized third party regarding its discussion or negotiation with a
health care insurer or health plan. The authorized third party has a duty to warn the
physicians represented of the potential legal action understate and federal anti-trust laws
for exceeding the authority granted by this measure.

AS 21.050.020 (n) limits the terms of any contract negotiated to 5 years. It isexpected
that terms of actual contracts will be for less than 5 years.

AS 21.050.020 (o) keeps all documents relating to joint negotiations, that would come
from both physicians and insurers or health plans, confidential and not subject to public
inspection.

AS 21.050.020 (p) does not exempt from to exclude the services provided by a provider
orgroup of providers or that limits the participation or scope of services provided within
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the scop*- of certain occupational licenses. This portion of the legislation was amended to
meet concerns of the nurse practitioners and midwivcs. They were concerned their
services could be negotiated out of the agreements. This reaffirms AS 21.36.090(d)
which prohibits an insurer, I-IMO, hospital, or medical scrvice-corporation from unfairly
discriminating in its benefits between different types of medical care providers.

AS 21.050.020 (s) defines the terms “covered lives”, “geographic service area”, and
“provider”, and “substantial market power”.

*AS 23.50.030

AS 23.50.030 creates a fee mechanism to Cover State’s cost of providing its active
oversight of the joint negotiation authorized by this bill. The fee is to be reflective of the
actual costs that the State incurs. The Commissioner sets the fees by regulation and must
report on the fees each year to the Office of Management and Budget. At least one other
state in dealing with a “State Action Doctrine” exception (California) charges the
regulatory costs to health care insurers and health plans on a pro-rata share based on their
market share. Theoretically, the cost should be the same without regard to who pays it.
If the physicians pay it via their authorized third party, then they will negotiate sufficient
payment levels to cover that cost. Conversely, if the insurers and health plans pay it, then
they will negotiate sufficient payment levels to cover that cost. The issue is what is the
most efficient and fair method of payment to cover lhe cost. Obviously, the physician
community will not be supportive of a fee mechanism that requires a payment up-front
only to have an insurer decline to negotiate and not receive any refund.

*AS 23.50.040

AS 23.50.040 allows the Commissioner of Labor and Workforce Development to adopt
regulations to implement this law.

*A5 23.50.099

AS 23.50.099 is the definition section and contains the definition of the terms “authorized
third party”, “health benefit plan”. The definition of “health benefit plan” in this section

H

excludes those self-insured health benefit plans. These definitions are straightforward
and unambiguous.

& Section 2. AS 45.50.572 is amended by adding a new subsection to read:

This section is needed to provide forjoint negotiation by physicians under the “State
Action Doctrine” exemption under Alaska’s laws pertaining to competitive practices and
regulation of competition.
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