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Either party may terminate this agreement, without fault, and without incurring liability
to the other, upon the occurrence of any ofthe following, with 60 days notice to the other

party:

A. The legislature adjourns for the 2002 session without enacting legislation in a
form sufficient to undertake the Project in Cornell’'s reasonable judgment; and
either part*' thereafter elects to terminate.

B. The City and the State DOC fail to enter into an IGA with terms sufficient in
Cornell's reasonable judgment to undertake the successful design, construction
and operation of the Facility, allowing a reasonable return to Cornell, and the
satisfaction of the terms of this Agreement; and either party thereafter elects to
terminate.

C. The parties are unable to identify a site for the Facility, free of environmental
contamination or other ate conditions, the presence of which makes the Project
uneconomic to pursue.

D. The City is unable, despite its reasonable efforts, to secure the consent of the
Alaska Railroad under the Ground Lease for the Project.

E. Cornell is unable, despite its reasonable efforts, to negotiate a Design Build

Contract with the Contractor for a lump sum, which with applicable financing and
interest rates as available at the time of financing, will allow the operation of the
Facility within the budget constraints of the IGA.

In the event a notice of no fault termination is issued by one party, the responding party
may, by providing reasonable written assurances of further reasonable efforts by the
responding party, request that the Agreement not be terminated. In such event, the
Agreement shall remain in effect for the period of time set forth in the notice provided it
is reasonably necessary to undertake the reasonable efforts set forth in the notice. At the
end of such period, either party may again give notice of no fault termination. In the
event of a no fault termination, this Agreement shall be of no further force and effect,
except only the provisions of section 7.

17. PARTIAL INVALIDITY.

In the event any clause, term or condition of this Agreement shall be determined to be
illegal or unenforceable under any applicable governmental laws, orders, rules or
regulations, this Agreement shall remain in full force and effect as to all other terms,
conditions and provisions. The enforceability of this Agreement is conditioned upon no
protest or complaint being filed by another bidder to the Request for Qualifications
challenging tms Agreement within 10 days after Council passes an enabling action to
authorize the City to enter into this Agreement.

18.  COUNTERPARTS.
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19.

20.

21.

This Agreement may be executed by Cornell and City in one or more counterparts.
GOVERNING LAW.

This Agreement shall be governed, construed and enforced in accordance with the laws
of the State of Alaska, without regard to conflict of law principles.

HEADINGS, MEANING OF WORDS, ENTIRE AGREEMENT.

The headings used in this Agreement are inserted for convenience and are not to be
considered in the construction of the provisions of this Agreement. This Agreement
constitutes the entire agreement of the parties and may be amended or modified only in
writing signed by both parties, and all prior agreements or understandings between the
parties, either oral or written, are superseded by this Agreement.

INTEGRATION.

This Agreement is fully integrated and contains all of the agr nents of the parties; it
supercedes all prior writings and oral agreements exchanged by and between lhe parties.
It may not be amended or modified except by a written agreement signed by buth parties
in accordance with applicable law.

SIGNED as of the day and year first written above.

CORNELL CORRECTIONS OF ALASKA, INC.

By:

(Printed Name)

(Title)

CITY OF WHITTIER

By:

(Printed Name)
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(Title)

STATE OF ALASKA )
) ss:
THIRD JUDICIAL DISTRICT )
The foregoing instrument was acknowledged before me this day of
, 2002, by , an

offcer of CORNELL CORRECTIONS OF ALASKA, INC., an Alaska corporation, on behalf

o fthe corporation.

NOTARY PUBLIC in and for Alaska
My commission expires:

STATE OF ALASKA )
) ss:
THIRD JUDICIAL DISTRICT )
The foregoing instrument was acknowledged before me this day of
, 2002, by , an

officer of CITY OF WHITTIER, INC., an Alaska municipal corporation, on behalf of the

corporation.

NOTARY PUBLIC in and for Alaska
My commission expires:
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MEMO TO FILE

DATE: May 6, 2002
TO: Finance Committee
BILL/RES. NO.: HB 498 CORRECTIONAL FACILITIES

ATTENTION: Heidi, Vicki |
Senate Secretary's Office

This bill/resolution has not yet received a do pass recommendation.
Please leave this note in the file.

Thank you.



| |
I | I I I @f TONY KNOWLES, GOVERNOR

DEPARTMENT OF LAW GOVERNMENTAL AFFAIRS SECTION

DIMIND COURTHOUSE. 6m FLOOR

OFFICE OF THEATTORNEY GENERAL |J:>L|J_|’\(‘)E|\IA EU ALAS ?&?)9486151.})06%%0

FAX: (907)465-2520

May 7, 2002

The Honorable Pete Kelly, Co-Chair
Senate Finance Committee

Alaska Senate

State Capitol, Room 518

Juneau, Alaska 99811-1182

Re:  Constitutional concerns regarding
CSHB 498(FIN) am -- local and special legislation and separation of
powers issues concerning private prison

Dear Senator Kelly:

Our office was requested to review CSHB 498(FIN) am, a bill that passed the
Alaska House of Representatives on April 29, 2002. The Senate Finance Committee is
the next committee of referral on this bill. We have been requested to bring to your
attention several constitutional concerns that are present in this bill. In particular, we
believe that certain provisions found in section 2(b) of the bill may run afoul of article II,
section 19 of the Alaska Constitution, which prohibits local and special acts, as well as
violating the doctrine of separation of powers. Our reasons follow.

l. Prohibition Against Local and Special Legislation
Article 1, section 19 ofthe Alaska Constitution reads in relevant part:

Section 19. Local or Special Acts. The legislature shall pass no local or
special act ifa general act can be made applicable. Whether a general act
can be made applicable shall be subject tojudicial determination.

This provision in the constitution has been analyzed by the Alaska Supreme Court on
numerous occasions. The most often cited cases are Abrams V. State, 534 P.2d 91
(Alaska 1975) (special treatment must be reasonably related to a matter of common
interest to the whole state) and state  Lewis, 559 P.2d 630 (Alaska 1977), cert, denied,
432 U.S. 901 (1977). Inabrams, the statute was found to violate article II, section 19,
because it created a borough in a manner different from that for incorporating other
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boroughs, and no evidence was presented indicating any valid reason for special
incorporation procedures applicable only to the one proposed borough. 534 P.2d 91, 94
citing Boucher V. Engstrom, 528 P.2d 456, 463 (Alaska 1974). InLewis, the court found
the statute authorizing a trade of land among the federal government, the state, and a
Native regional corporation did not violate article Il, section 9 of the Alaska
Constitution. The court found that land trade was unique, was of statewide concern, and
that the legislation was “as broad as the conditions to which itresponded]” could allow.

Lewis, 559 P.2d at 644.

In section 2(b) ofthis bill, beginning on line 26, the legislation provides as
follows:

In the agreement with the City of Whittier, the commissioner of corrections
shall require that the city procure one or more private third-party operators
through a competitive process. The procurement requirements of this
subsection are satisfied if the City of W hittier in exercising its powers
under AS 29.35.010(15), for procurement of land, design, construction ana
operation of a facility, follows its municipal ordinances and resolutions and

procurement procedures.

It is our understanding that the City of W hittier has already selected a private entity to
perform the contract that this legislation contemplates. The language of section 2(b)
essentially declares that past actions by a local government will satisfy the procurement
requirements of the section. We do not believe this language is as broad as the conditions
to which it addresses could allow as required under the Lewis test. We believe such a
showing must be made before special treatment can be afforded in this legislation as to
the selection of the prison site and the approval ofa procurement process to select a
private third-party operator that predates the legislation.,

The courtinvewis propounded a test to be used in determining whether a statute
violates the local and special prohibition and it is substantially the same as the test used to
determine the validity of a nonsuspect classification challenges as violative of equal
protection. The legislature must show a rational basis, a good reason, to justify the
special treatment.1 We believe the factors ofthe Lewis test may not have been satisfied
here, particularly as to the limitation to the City of W hittier as a site for the prison and the

In 1978, the Court articulated a unified equal protection analysis that utilizes a
sliding scale to weigh the interests involved in any classification that avoids
distinguishing between suspect and nonsuspect classifications. state V. Erickson,

574 P.2d 1(Alaska 1978). We note that there has not been a case involving the local and
special legislation prohibition since the unified equal protection test was adopted in

Erickson.
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basis for approving a procurement process that predates the imposition of contract
conditions imposed by this legislation.

Notwithstanding our concerns with this bill, it is the province of the court to
determine if a statute violates the prohibition against special and local legislation under
article 11, section 19, of the Alaska Constitution.

1. Separation of Powers

We also have concerns that the legislation violates the separation of powers
doctrine under the Alaska Constitution.2 Under that doctrine and the structure envisioned
by Alaska’s fundamental charter, the legislative power is vested in the legislature, the
executive power in the governor, and the judicial power in a supreme court, superior
court and other courts as established by the legislature. Bradner V.Hammond, 553 P.2d
1,5 (Alaska 1976). Principal among the governor’s express constitutional powers is his
or her responsibility for executing and enforcing the laws. Alaska Const, art. I, sec. 16.
The Constitutional Convention considered the discretion of the executive branch to
enforce the law to be an essential element of the strong executive intended under
Alaska’s constitution. see 1991 Op. Att’y Gen., C. Cole (April 2; Eliason/Gruenberg).
Further, the Alaska Supreme Court has embraced a strict view of the autonomy of the
state’s governmental branches, which precludes each branch from improperly interfering
with the autonomy and discretion of the others with respect to their core constitutional
powers. “The separation of powers doctrine also requires that the blending of
governmental powers [between the branches] will not be inferred in the absence ofan
express constitutional provision.” Bradner, 553 P.2d at 6-8.

In CSHB 498 (FIN) am, section 2(b), line 26, it states that the commissioner of
corrections shall require that the city procure one or more private third-party operators
through a competitive process and that the procurement requirements of this subsection
are satisfied if the City of Whittier in exercising its powers under AS 29.35.010(15), for
procurement of land, design, construction and operation of a facility, follows its
municipal ordinances and resolutions and procurement procedures. This is a mandate
upon the commissioner to do an act and to exercise discretion in determining if the
procurement had a competitive process. However, this discretion is disregarded as an
unnecessary function because the commissioner has been effectively told in the same
subsection of the bill that the municipality’s procurement process, no matter what that

The Alaska Supreme Court has long and consistently recognized that although the
Alaska Constitution does not expressly address itselfto the doctrine of separation of
powers, that the principle is clearly implied from the Constitution’s separate articles
creating the executive, legislative, and judicial branches of the Alaska government. Rust
V. state, 582 P.2d 134, 138 n.l 1 (Alaska 1978).
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process entails, is deemed to satisfy the legislative requirement. Thus, the legislature
bypasses any exercise of the discretion it makes mandatory on the commissioner.

Instead, the legislature declares that a municipal procurement method (already performed
by the City of Whittier) satisfies the discretionary decision that is to be made by the
commissioner of corrections.3 Undersradner, this may be interference or attempt to
blend governmental powers between the branches of government not expressly
authorized by the constitution. Furthermore, the legislature has created a legislative
nullity by mandating the exercise of discretion in section 2(b) and rendering it completely
unnecessary in the same provision. A basic principle of statutory construction is that all
language in a statute should be construed to give the statute some effect; the legislature is
not deemed to have intended to enact meaningless provisions. See Isakson v. Rickey, 550
P.2d 359, 364 (Alaska 1976); 2A C. Sands, sutherland Statutory Construction § 46.06
(4th ed. 1973).

In sum, by providing for legislative approval ofa matter before discretion can be
exercised, as set out in section 2(b) of this bill, the legislation may be improperly
crossing-over into executive functions, thus constituting a possible violation of the
separation of powers doctrine. Plus, the language of this act renders the executive
branch's exercise of that discretion meaningless, as it constitutes a legal nullity.

Please call us if additional information is necessary.
Sincerely,

BRUCE M. BOTELHO
ATTORNEY GENERAL

MLV:jad

cc: Hon. Margaret Pugh, Commissioner, Department of Corrections
Shari Kochman, Office ofthe Governor
Chrystal Smith, Legislative Liaison, Department of Law
Deborah Behr, Legislation Attorney, Department of Law

See also €.0. State ex rel. Stephan V. Kansas House o fRepresentatives, 687 P.2d
622 (Kan. 1984) (doctrine ofseparation of powers avoids dangerous concentration of
power through checks and balances each branch of government has against other by
assigning each branch powers and functions appropriate to it).



SENATE COMMITTEE REPORT

DATE: 5/1/02 FURTHER: Finance
DATE TURNED
IN TO OFFICE:
Judiciary Committee considered CS FOR HOUSE BILL NO. 498(FIN) am
HB 498 CORRECTIONAL FACILITIES

“Ali Act expressing legislative intent regarding privately operated correctional facility space and services; relating to the development
and financing of privately operated correctional facility space and services; authorizing the Department of Corrections to enter into an
agreement for the confinement and care of prisoners in privately operated correctional facility space in the City of Whittier; giving
notice of and approving the entry into and the issuance of certificates of participation for the upgrade, expansion, and replacement of
a certain correctional facility in the City of Bethel; giving notice of and approving the entry into lease-financing agreements for that
project; and providing for an effective date.”

and recommends: Senate BiIll:
[ ] same title
be replaced with, CS ) [ ] newtitle
House Bill:
adopt previous _ Cs ) [ ] same title
[ ] technical title
attached amendment(s) [ ] new: SCR #_
adopt Letter of Intent by Committee
further referral to Committee

NEW FISCAL NOTE(S):

Department Date Fiscal Zero FN#

[ 1 APPROPRIATION - no fiscal note
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HB 498-CORRECTIONAL FACILITIES

SIGN-IN
NAME: Subject/Bill No: . v &
Co./Dept./Title:f j — - Phone: 4 (,r- H
Address:------- A wlaa.QCU-L Zip:___4-9 _§-'D-|
Do you wish to testify?  \ / Yes No Respond To Questions
NAME: Subject/Bill No:
Co./Dept./Title: Phone;-----------
Address: Zip:
Do you wish lo testify? Yes No .Respond To Questions
NAME: - Subject/Bill No:
Co./Dept./Title: - Phone:--------—---
Address: _Zip:
Do you wish to testify? Yes No .Respond To Questions
NAME: Subject/Bill No:
Co./Dept./Title: 1Yo Y T —
Address: Zip:
Do you wish to testify? Yes No .Respond To Questions

SFC -1- 5/12/02









Sponsor Statement for HB503
Wastewater Discharge Program

An Act relating to evaluating state assumption of the wastewater discharge
program under the federal Clean Water Act; and providing for an effective
date.

Contact: Representative Beverly Masek State Capitol Rm 124 (907) 465-2679

Passage of House Bill 503 will direct the Department of Environmental Conservation
(DEC) to evaluate the potential benefits and consequences of assuming primacy for the
National Pollutant Discharge Elimination System (NPDES) program and develop an
implementation plan.

In 1972 the federal government enacted the Clean Water Act (CWA) to protect and
restore the quality of the nations water. The CWA provided that states can be authorized
to operate their own NPDES program as long as it complies with federal requirements.
Currently 44 states and the U.S. Virgin Islands administer their own NPDES program and
Idaho is currently considering assuming NPDES primacy. The main reason that states
have adopted primacy is to allow them to tailor then water discharge program to regional
concerns and environmental features rather than fchow federal guidelines designed to
cover all states.

House Bill 503 would direct the DEC to study and describe:

« EPA’s existing program in Alaska,

« Required and recommended primacy program components,

« Advantages, disadvantages, and experiences from similarly situated states along with
their program costs,

« Draft rules and regulations needed for primacy,

« Guidance and implementation recommendations for execuung the permit review,
issuing permits and performing field compliance assistance,

« Necessary resources including number of staff, use of contractors and specific
technical expertise of staff for an Alaskan program,

« legal issues and propose solutions necessary to acquire primacy, and

* A proposed action plan to secure federal funding as an ongoing contributor to offset
operational costs of an Alaska NPDES permit Program.

This proposal is supported by the Waste Water Permit Work Group which was formed by
the Department of Environmental Conservation. This group is comprised of external
stakeholders who were asked to make recommendations to guide the rebuilding of the
wastewater discharge program. | envision this group being involved throughout this
proposed process helping to evaluate the pros and cons of state assumption of the NPDES
program. This review would involve public comment and a final report to be submitted
to the First Regular Session of the Twenty-Fourth Alaska State Legislature. The
Legislature could then take action if it believed assumption would be in the state’s best
interest.



DRAFT
Division Air and W ater Quality
NPDES PRIMACY: : Is this Appropriate for Alaska?

Synopsis: Permitting decisions for wastewater discharges from AJaska businesses, industries
and municipalities are currently made by the Environmental Protection ¢ gency (EPA) in
Seattle. It is in the best interest of Alaskans to make these resource decisions locally. Alaska
stakeholders have expressed a desire for local decision making. Yet, stakeholders are guarded
about endorsing AJaska primacy unless the details of the program are fully described so they
can decide if a state program will have more benefits “an the one executed by EPA.

S 315.0 is required (218.2 in FY 03 and 96.8 in FY 04) to develop an implementation plan for
state assumption of the federal wastewater permitting that affects seafood processing, mining,
municipal sewage treatment, oil and gas waste water discharges and other operations across
Alaska. The main products of this work vhll be draft statutes, draft regulations, program
guidelines and an implementation schedule.

The products will be based upon meeting legal requirements and will apply the knowledge
gained from programs executed in other states to create an environmentally protective
program for AJaska that is cost-efficient and friendly to users and the public. The
implementation stuJy will provide full program disclosure to the Legislature, affected
stakeholders and interested members of the general public to seek a policy decision by the
Legislature about whether the Department should me  forward to seek delegation from EPA.

Stakeholder interest on this issue is expected to be strong. Resource development leaders will
likely play a key role in Legislative discussion of this proposa..

Background: In 1999, he Department formed a Waste Water Permit Work Group of
external stakeholders to aid in guiding the rebuild of the wastewater discharge program. The
state's current “certification” program is a review and certification of federal permits that
protects AJaska water quality and affords unique site specific permit features that benefit
Alaska operators.

Ofthe work group’s 10 recommendations aimed at making the program more efficient and
sustainable, one is the pursuit of state decision making - state primacy for federal National
Pollutant Discharge Elimination System (NPDES) permits - a permit required for discharge
to surface waters. This recommendation, however, came with the caveat of “not at any cost”
since the work group and the Department understood that other aspects of the wastewater
discharge program needed attention and resources first before launching a full effort to pursue
primacy.

During FY 02 and much ofFY 03, the Department will be accomplishing the rebuild of the
certification/existing state permit program in response to the 10 recommendations. The
stakeholder group is still active in guiding this work and is keenly interested in any efforts to
more fully examine NPDES primacy for AJaska. Funding an NPDES implementation study in
FY03 is a logical next step especially while the stakeholder work group is still well intact and
able to provide guidance.



Alaska is one of only six states in the nation that does NOT make NPDES permit decisions at
the state level. EPA issues approximately 80 NPDES permits in Alaska each year - permits
that are valid for 5 years. Several hundred more Alaska operations aie approved to operate
under the terms of various general permits issued by EPA. In the last couple ofyears, two
other states have sought and attained state primacy and Idaho is currently assessing whether to
seek delegation. Alaska could acquire many lessons learned from these states in crafting a
program best suited to our needs.

The imolementation stud) !s to be viewed as a Phase 111 effort - an initial scoping study was
performed by Easton Envuonmental in 1998 (Phase I), followed by the Department’s more
detailed s'oping discussions with the Waste Water Permit Work Group in 1999 and 2000
(Phase II).

Work Products

Department staff (1.0 PFT, 1.0 PPT) with assistance by private contractors and the

Department of Law will prepare a complete analysis that describes the NPDES program

opporunity for Alaska. The implementation study will draw upon Idaho’s work, previous

studies conducted by the Department, nationwide studies of NPDES programs, and

stakeholder recommendations and concerns. The study will describe

« EPA’sexisting program in Alaska,

* required and recommended primacy program components,

« advantages, pitfalls, and experiences from similarly-situated states, including their
program costs and staff/contractual resources,

« draft rules and regulations needed for primacy,

* guidance and implementation recommendations for executing the permit review, issuing
permits and performing field compliance assistance,

* necessary resources including number of staff, use of contractors and specific technical
expertise of staff for an Alaskan program,

« identification of legal issues with proposed resolutions and proposed statutory language
necessary to acquire primacy, and

« aproposed action plan to secure federal funding as an ongoing contributor to offset
operational costs of an Alaska NPDES permit program.

The study will provide a full background of all information necessary for the . daska
Legislature in consultation with AJaska stakeholders and the Department to decide whether to
pursue NPDES primacy.

OPERATING EXPENDITURES FY 2003 FY 2004

Personal Services 95.7 47.8
Travel 12 6
Contractual 101.6 41
Supplies 2 1
Equipment 6.9 1
TOTAL OPERATING 218.2 96.8

GI'AWQ Ang-CetxrsINWila- Enaget 03 EUckupNPDES Prinucy.doc



I I l Council of Alaska Producers

January 31,2002

P.O. Box 22653 Juneau, Alaika 99302

Honorable Senator Theniault:

The Council of AJaska Producers has a strong interest in the State of AJaska assuming tbc NPDES permit
program. We believe there is significant potential to benefit from having the Program administered by
people familiar with the unique conditions of Alaska, as well as the potential for expediting the permitting
process through more accessible permitting staff. Resource development in AJaska may become more
economic and attractive to mmmg and other industries, and the protection of the Stale waters may be
improved as locally knowledgeable persons make water use determinations.

However, we also have some reservations. We are concerned whether or not the Stale will have permitting
flexibility equal to that provided through the State permit certification process. We are also concemed
whether the State can best resolve water permitting conflicts with the EPA, if and when they should arise,
as a program administrator or if they have greater power as a separate entity.

Itis our h. oe that with further evaluation ofthe NPDES assumption, and with an Implementation plan that
would prov.de us with a ?.rewew of the State NPDES program, that it will be evident that State assumption
of the program will benefit Alaska citizens and Alaskan waters.

State assumption of toc NPDES program will be easiI?/. It would be unwise to request appropriation of
funds for this program without first providing an ..uplcmentatioD plan and an evaluation of the
consequences. The legislation proposed in the attached document requests the funds and authority to take

this first step.

The Council of Alaska Producers respectfully requests your assistance in drafting aud sponsoring this bill.
Ifyou have any questions, please contact Charlotte MacCag at (9978 272-2117, or (907) 266-4552. or on
my cell phone at (907)529-4332. My fax number is (907) 266-4568 and my email is cmaccav@aol.com.
Kent Dawson is also available to assist you and can be reached at (907) 463-2533.

With sincere appreciation,

Charlotte L. MacCay
Vice President, Council of Alaska Producers

AP fbeT
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to express our support for HB 503 — Wastewater Discharge Program. This
legislation directs the Department of Environmental Conservation (DEC) to assess the
costs and benefits of assuming primacy over the National Pollutant Discharge
Elimination System (NPDES) program and to develop a plan for implementation. At
present Alaska is one of only six states which does not administer its own NPDES
program.

As you know, RDC is a private, membership-funded, non-profit i*ade association.
Our members include companies from the mining, timber, oil and gas, tourism and

calcoiam  fishing industries. Also within our ranks are local communities, Native corporations,
John K hmbcterai : . . . )
JongPRﬁirélf organized labor and industry support firms.  Our mission is to expand Alaska’s
kv economic base through the responsible development of the state’s natural resources.
EAN]T, olames
E:ri;nJJOhﬂg(ar)]/ As a matter of philosophy, RDC’s members support opportunities for state primacy
wanoy Urateoog — over federal regulatory programs. Local control allows broad federal guidelines to be
Dma L uacrwn . . . . .
WiekitioLayTm tailored to the unique circumstances and characteristics of Alaska. The regulated
RnHod  community would prefer to deal with government officials based in Fairbanks,
John K Norman .
NirfcE— el Anchorage or Juneau, as opposed to Seattle or Washington, D.C.
ek XnS?rarLH Pain

W*am E. Pace*
BbMi%naen

DEC has demonstrated a willingness to engage a variety of stakeholders in
developing creative solutions to complicated regulaiory issues. In this case, ue

Mutogan - Wastewater Permit Work Group will play an active role in evaluating the program.
J%%T'?@psrﬁ;]e The review will also be subject to public comment prior to being submitted to the
Johnl Shroaon | egjislature for final action.

3. Tart. Jr.
Balrty DLE%ﬁT’rbaa"é‘r Thank you for your consideration ofthis matter. Please feel free to contact me with
Caoﬁvﬁj?yi any questions, or if I may be of further assistance.
A
HONO'HMrOﬁéTORS Sincerely,
RooayMlar
qoggaRRSElnat
Satera Ty

Qiceorron W



Preamble

State assumption ofthe NPDES permit program presents thepotential for direct
responsibility over water quality in Alaska, a better informed decision - making process,

a faster permitting process, and greater accessibility to the program regulators. It is less
clear how assumption of the program, as opposed to the current permit certification
process, will affect the State’s ability to resolve conflicts in regulatory interpretation that
may arise hetween the State and US Environmental Protection Agency. Assumption of
the NPDES program is costly. A thoughtful and informed decision regarding the overall
welfare of Alaskans and their waters requires a thorough review ofthe benefits and

consequences, and an implementation plan that would provide a preview of the proposed
Sfate NPDES program.









OUSE COMMITTEE REPORT
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IlJJalze Referred to Committee: April 4, 2002 FURTHER REFERRALS:
Date of Committee Action:
The FINANCE Committee considered: HB 504
HOUSE BILL NO. 504 MINIMUM WAGE FOR WORKERS IN FISHERIES
"An Act relating to the wages of people working in the fisheries business."
Recommends it be replaced with CS \\ fri ) [ ]Same Title [ ] New Title

For Senate Bills with new title: [ ] Technical Title [ JNew Title: 1ICR_
[ ] attach amendments
[ ] add new referral to Committee
[ ] Letter of Intent Committee
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FISCAL NOTE

STATE OF ALASKA
2002 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Title: Minimum Wage for Workers in Fisheries

Sponsor: House Rules
Requester:

Expenditures/Revenues

Fiscal Note Number:
Bill Version: CSHB 504 (FIN)
(H) Publish Date:

Dept. Affected: Labor & Workforce Dev.

'‘BRU: Labor Standards & Safety
Component: Wage & Hour
Component Number: 345

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003

Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type)
TOTAL

Estimate of any cunent year (FY2001) cost:

POSITIONS
Full-time
Part-time
Temporary

0.0

0.0

FY 2004

0.0

0.0

0.0

FY 2005 FY 2006 FY 2007 FY 2008

0.0 0.0 0.0 0.0

(Thousands of Dollars)

0.0 0.0 0.0 0.0
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CS FOR HOUSE BILL NO. 504(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - SECOND SESSION

BY THE HOUSE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSE RULES COMMITTEE

ABILL
FOR AN ACT ENTITLE!)

"An Act relating to the wages of people working in the fisheries business."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.10 is amended by adding a new section to read:

Sec. 23.10.072. Wages for fisheries businesses. An employer who engages
in a fisheries business, as that term is defined in AS 43.75.290, may deduct an amount
that is reasonable and without profit to the employer each paid day worked from the
applicable minimum wage paid to an employee working in the fisheries business for
the combined cost of board and lodging the employer furnishes to the employee. A
deduction up to $15 each day for combined room and board shall be presumed to be a
reasonable amount without profit to the employer. The department shall allow a
deduction higher than $15 each day for combined room and board if the employer
demonstrates to the department that the cost to the employee is reasonable and without
profit to the employer. A deduction made under this section may he made only if it is
based on a negotiated union agreement or a written agreement with the employee
entered into at the time of hire that specifies the daily rate of deductions for room and

1- CSIIB 504(FIN)
New Text Underlined [DELETED TEXT BRACKETED]
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CS FOR HOUSE LILL NO. 504( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): HOUSE RULES COMMITTEE

A BILL
FOR AN ACT ENTITLED
"An Act relating to the wages of people working in the fisheries business; and providing

for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Sc. tion 1. AS 23.10 is amended by adding a new section to read:

Sec. 23.10.072. Wages for fisheries businesses. An employer who engages
in a Fisheries business, as that term is defined in AS 43.75.290, mav deduct an amount
that is reasonable and without profit to the employer each”d"y from the applicable
minimum wage paid to an employee working in the fisheries business for the
combined cost of board and lodging the employer furnishes to the employee. A
deduction up to SI5 each day for combined room and board shall be presumed to be a
reasonable amount without profit to the employer. The department shall allow a
deduction higher than S15 each day for combined mom and board if the employer
demonstrates to the department that the cost to the employee is reasonable and without
profit to the employer. A deduction made under this section may be made only if it is

1 CSHB 504( )
New Text: Underlined (@OELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT 22-LS 1595\S

based on a negotiated union agreement or a written agreement with the employee
entered into at the time of hire that specifies the daily rate of deductions for room and
board.

* SeC. 2. This Act takes effect immediately under AS 01.10.070(c).

CSIIB 504( ) 2-
New Text Unde ;lined [DELETED TEXT BRACKETED]



AMEND MENT

OFFERED IN THE HOUSE
TO: CSHB 504(L&C)

Page 1, line 6. following "deduct":
Insert "up to S10 each day"

Delete "the reasonable cost or fair value

1
2
J
4 Page 1, lines7-8:
5
6 Insert "for the combined cost"

22-.51595\0,2
Craver
4/9/02
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BY REPRESENTATIVE DAVIES
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AMENS»MENT

OFFERED IN THE HOUSE BY REPRESENTATIVE DAVIES

TO: CSHB 504(L&C)

Page 1, lines 1- 2:
Delete  and providing for an effective date"

P 2 line3:

1
2
J
4
5 Delete all material.
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AMENDMENT 2 N
OFFERED IN THE HOUSE BY REPRESENTATIVE DAVIES

TO: CSHB 504(L&C)

Page 1, line 12:

Delete the second occurrence of "and"

Page 2. line 2. following "employees":

Insert"; and

(3) the employee is offered not less than four hours of paid work on

each day for which the deduction is made"



AMEND MENT

OFFERED IN THE HOUSE
TO: CSHB 504(L&C)

Page 1, line 12:
Delete the'second occurrence of "and

Insert": and

22-L.51595\0.5
Craver
4/9/02

Vjl-

BY REPRESENTATIVE DAVIES

(3) alternative public board and lodging facilities are accessible to the
work site and the employee has declined to use those facilities"

1

2

3

4 Page 2, line 2, following "employees":
5

6

7



Existing Statutory Language

AG 16.10.300

Set policy to promote rehabilitation of state's
fisheries, development of predominantly resident
fishery, and continued maintenance of
commercial fishing gear and vessels through long

term low interest loans.

AS 16.10.310
Defines powers of the department and who
qualifies for loans.

Had to have a crew member or commercial
fishing license under AS 16.05.480 or a permit
under AS 16.43 for the vyear immediately
preceding the date of application and any other
two years past five years, and who actively
participated in the fishery during those periods.

Must not have other occupational opportunities

available because of lack of training or
employment opportunities in area of residence or
must be economically dependent on commercial
fishing for livelihood and for whom commercial

fishing has been a traditional way of life.

Allows
delegate powers to them.

department to designate agents and

Ability to adopt regulations

Establishes amortization plans for repayment of
loans which may include extensions for poor
fishing seasons or adverse market conditions for
Alaska products.

Allows department to enter into agreements with
private lending agencies, other state agencies or
agencies of the federal government.

Can enter into agreements with other agencies or
organizations to create an outreach program to
make loans in rural areas.

HB 287 Statutory Language

Changes policy to providing loans to fishermen
whose financing needs are not adequately served
by private lending sources.

Repealed and reacted in AS 16.10.311.

Must be a state resident for two continuous years
immediately preceding loan application to qualify
for a loan or an assumption of a loan.

Retains lack of training and traditional lifestyle
language.

Eliminates designation of agents and powers.

Leaves ability to adopt regulations.

Retains amortization language.

Limits the department to entering agreements
with other state agencies or agencies of the
federal government.

Limits outreach program agreements to state
agencies.



Existing Statutory Language

Sets qualification for assumption of loan on two
year continuous residence immediately preceding
application for assumption of loan and provides
that denial of assumption can not be based on
lack of training or traditional lifestyle.

Sets prequalify loan fee notto exceed S200.

Allows department tc charge and collect the fees
established under subsection,

Allows for a refinancing charge of 1/2 percent of
the debt obligation to be paid with the first
refinancing payment.

(d) Sets refinance debt

obligations.

$300,000 limit on

Provides that the department will consider the
individual commercial fisherman's income from all
sources in determining his ability to repay the
loan.

Provides that department can loan to individual to
satisfy past tax obligations only if past and
current tax returns have been filed and a payment
agreement has been executed with the federal
government. This loan is a one time only and is
limited to $30,000.

AS 16.10.315
Directs department to allocate 10 percent of
loans of

money appropriated for loans for

$35,000 or less.

HE 287 Statutory Language

Retains assumption of loan criteria.

Sets prequalify loan fee not to exceed $50.

Doesn't change ability to charge and collect fees.

Retains refinancing charge at existing level.

Silent until limited to a maximum of two S35 000
loans to each borrower.

Retains language as is.

Only change is increase in loan to $35,000.

Repeals provision.



Existing Statutory Language

AS 16.10.320

Sets limitation on loans:

Not to exceed 15 years except for extensions.

Sets interest not to exceed 10 1/2 percent.

Limits loan balance to $300,000 for those
commercial fisherman with lack of opportunity or
traditional dependence.

Loans for commercial fisherman without special
circumstances are limited to $100,000.

Refinancing of loans cannot exceed $300,000.

A loan for an entry permit may be made for 100%
of appraised valuo of collateral is commercial
fisherman has three years experience in fisheries
to which permit applies.

appropriate

Requires first priority lien and

security agreement.

May not exceed 90% of appraised value of
collateral.

May not be made to someone with past due child
support.

Eliminates requirement for first priority lien for
loans guaranteed by the Federal Ship Financing
Act of 1972.

interest through

All  principal and collected
liguidation by foreclosure or other process shall
be paid into the commercial fishing revolving loan

fund.

HB 287 Statutory Language

Sets limitation on loans:

The original loan cannot be written for a term of

Modifications are still

more than 15 years.

permitted.

Sets interest not to be below 6.5% and not to
exceed 10 1/2 percent.

Limits each loan to $35,000. There is a limit of
two loans per individual.

Repeals language.

Repeals language.

Repeals language.

No change
May not exceed 80% of value as determined by
department.

No change.

Deletes language.

Repealed through silence on subject.



Existing Statutory Language

Provides for joint loans for two or more fisherman
qualified and working jointly as a corporation,
partnership, joint venture or otherwise.

AS 16.10.325

Provides for a person to act as a guarantor if
borrower has insufficient collateral and provides
specifically

that the Iloan "shall"

describe the property to be used as collateral.

agreement

AS 16.10.333

Permits loans for purchase of Alaska limited entry
permits upon certification by the commission that
the person is qualified.

AS 16.10.335
Provides specific requirements for notice of
default. Also provides provisions for

responsibility of borrower to keep legal address
on file and current, allows for a 60 day waiver
with cause, and terminates debtors interest in
limited entry permit when holder applies for

bankruptcy or has permit terminated.

AS 16.10.337

Provides that the board has first right of refusal if
a permit is subject to a buy-back program at a
price equal to the amount outstanding plus any
costs incurred in administering the loan. If the
commission does not exercise right to buy back in
30 days or if the permit is not subject to buy back,
the department must follow certain public notice
procedures for the sale of the permit. The debtor
may repurchase the permit at anytime up to the
sale of the permit.

HB 287 Statutory Language

Change of reference to new qualification statute
under AS 16.10.311(a).

Provides for guarantor and amends that the loan

agreement "must" specifically describe the

property to be used as collateral.

Change of reference to new qualification statute
under AS 16.10.311.

Requirements do not change. There was an
elim nation of reference to AS 16.10.310(a)(4).

No change.



Existing Statutory Language

AS 16.10.338
If a limited entry permit is used as collateral for a
loan for repair, restoration, upgrading,

construction or purchase of a boat, and the
borrower defaults, the borrower must notify the
commissioner and get his acceptance of the sale
of the vessel, apply the proceeds to the loan and
balance to avoid

renegotiate any unpaid

immediate loss of permit.

AS 16.10.339
Provides that department shall adopt regulations.

AS 16.10.340

Created the commercial revolving loan fund,
provides that the legislature may use money in
the fund to make appropriations for cost of
administering the loan program, and provides that
excess funds can be used to carry purpose of the
Fisheries Enhancement Loan Program which
provides loans for hatchery planning, construction

and operation.

HB 287 Statutory Language

No change other than cite clean
16.10.311.

up for AS

Section Repealed because authority for adoption
of regulations was given in AS 16.10.311(a)(2) of
bill under Powers of the Department.

Deletes language allowing the commissioner to
use excess funds for the Fisheries Enhancement
Loan Program.

Adds commissioner shall
administer the fund.

language that the

Establishes a special account for the foreclosure
expense account, requires an annual report, and
provides that the legislature appropriate excess
funds for public purpose.



Existing Statutory Language

AS 16.10.345
Not in existing Law.

AS 16.10.353
Allows the commissioner to release information
about a borrower's loan if the borrower has

signed a waiver of confidentiality.

Allows borrowers obtaining loans after June 28,
1991 to specify who may receive confidential
information.

HB 287 Statutory Language

Requires the department to administer all loans
made prior to the effective date of the new
statutes for the Commercial Fishing Loan Act
according to the existing terms of the loan. For
example, a loan as of September 1, 2002 has a
balance of 60 months of payment, the department
will collect it in a duration of not more than sixty
months.

No modifications can be made to these loans. If
the department sells the loan, the sale will be
based on the original terms of the loan and there
increased

will be no modifications such as

interest rate or payments.

Loans secured by limited entry permit and assets
acquired by the department that are limited entry
permits can only be sold to the Commercial
Fishing and Agriculture Bank or successor
institution authorized to make loans secured by a

limited entry permit.

Provides for a reasonable agency fee to be
negotiated for banks, credit unions and CFAB
agent for the

when appointed as an

administration and collection of loans

Only change is elimination of June 28, 1991 date.



Existing Statutory Language

AS 16.10.355

Directs department to dispose of property
acquired by default or foreclosure and to dispose
of it in a manner that serves the states' best
interests. Provides for amortization of payment of
disposal through sale bui prohibits the lease of

property.

Uncodified Law
Not is existing law.

HB 287 Statutory Lr iguage

Clarifies this pertains to loans made under former
provisions of AS 16.10.

Clarifies the borrowers right to protection from
any modifications being made to the terms of the
loan because of the sale of the loan to another
financial institution.



Mr. Chairman Members of the committee

My Name is Barbara Huff Tuckness, | am the director of Government and Legislative
affairs for Teamsters Local 959. | am here to day to speak against Hb 504. | do so on
behalfofthe approximate 7000 members that we represent around this state. Our
mission is to organize the unorganized and represent all workers to assure fairness and
dignity in the work environment. As our Secretary/Treasurer Jerry Hood has said many
times over the years “What is negotiated today can be legislated away tomorrow with a

stroke of a pen.

There are times when legislation is introduced that impacts workers and their rights and
those unorganized are never heard. We believe this to be one of those times. We believe
this bill to be one of the most blatant instruments of oppression to come before this

legislature in a while.

As many ofyou are aware the fishing industry is a multi billon dollar industry. Many of
the workers are from out o f state or out of country for that matter. Simply because they
do not live here should not be a reason to treat them with any less dignity and respect
than say our slope workers who live in Company accommodations as well.

It has been said that this bill corrects an inequity in current regulation. Under current
regulation if an employee is working in an area in the state, for example Ketichikan,
which would have available housing an employer could charge for their room and board.
In this situation the employee could choose to go else where. If there are not alternative
living quarters than the employer cannot charge the employee. The employee has a
choice if an alternative is available, if not the employer provides. Is this inequitable?

According to one fish procesors website information, most of the work available is called
sliming or cleaning fish. The environment is wet, cold & drafty. Sliming and other
processing jobs require standing in one spot doing the same task for 16 or more hours a
day 7 days a week in peak season. There also are periods oftime when no work is
available and the employee must occupy their own time. Seafood processing is a very

physically demanding job.

The living quarters for example on a processing plant hold 4 to 12 people per room.
Recreation is limited and there is usually no shore time.

We are aware that this bill has been scheduled for the floor session today. We ask that
during your deliberation of this bill in this committee, you ponder the public message
you want to send. To reject this bill is to send a message to all workers in this state
including those in the processing plants on and o ff shore, that all workers deserve to be
treated with dignity and respect and compensated fairly, no matter how menial the work
they perform. To quote President G W Bush “As we think what is possible, we must also

think what is right."”



To support this bill only brings to this state the old company town mentality.

We respectfully request a no vote on this bill.
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My Name is Barbara Huff Tuckness, | am the director of Government and Legislative
affairs for Teamsters Local 959. Iam here to day to speak against Hb 504. [ do so on
behalfof the approximate 7000 members that we represent around this state. Our
mission is to organize the unorganized and represent all workers to assure fairness and
dignity in the work environment. As our Secretary/Treasurer Jerry Hood has said many
times over the years “What is negotiated today can be legislated away tomorrow with a
stroke of a pen.

There are times when legislation is introduced that impacts workers and their rights and
those unorganized are never heard. We believe this to be one of those times. We believe
this bill to be one of the most blatant instruments of oppression to come before this
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Alaska State Legislature

Representative Pete Kott, Chair Alaska State Capitol
Representa'.Le Brian Porter Juneau, AK 99801-1182
Representative Vic Kohring Telephone: (907) 465-3777
Representative Carl Morgan Fax: (907)465-2819

Representative Lesil McGuire
Representative Ethan Berkowitz
Representative Reggie Joule

House of Representatives
Rules Committee

CS for HB 504 (Fin)

Sectional analysis

AS 23.10 - Alaska's Wage and Hour Actisamended by adding a new section dealing
with wages paid to employees in a fisheries business.

Sec. 23.10.072. Wages for fisheries businesses.

An employer engaging in the fisheries business may deduct up to $15 each day from the
applicable minimum wage paid to an employee for the combined cost of board and
lodging provided to the employee.

This deduction may be made only if
m [tisbased upon anegotiated union agreement or a written agreement between
employer & employee, entered into at the time of hire that specifies the daily
rate of deductions for room and board.

*as defined in AS 43.75.290, a "fisheries business" means a person who engages in
processing fisheries resources for sale by freezing, cooking, salting, or other method and
includes but is not limited to canneries, cold storages, freezer ships, and processing
plants.
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Alaska State Legislature

Representative Pete Kott, Chair Alaska State Capitol
Representative) Brian Porter Junoau.AK 39301-1182
Roprcsontative Vic Kolirlng Telephone: (907) 465-3777
Representative Cart Morgan Fax: (907)465-2819

Representative Lesll McGuire
Representative Ethan Barkowltz
Representative Reggie Joule

House of Representatives
Rules Committee

Sponsor Statement for HB 504

Since statehood when llie Alaska Wage & Hour Act was adopled, llwas commonly understood that some
Alaskan businesses, such as fisheries, operate under unique circumstances. In response, for authorized
occupations that customarily furnished board and lodging. The Act includes a mechanism forsome
flexibility in terms of the minimum wage.

AS 23.10,085 (c) provides that "the regulations may permit deductions by an employer from

Ihe minimum wage to employees for the reasonable cost as determined on an occupation basis,

of furnishing board or lodging if board or lodging is customarily furnished by the employer and used
by the employee."

Because of d conventionally modest minimum wage, the fishery business had no reason lo assert the
statutory option laid out in AS 23.10.0S5. As a matter of course, fisheries businesses pay their workers at,
orslightly abov” the minimum wage for their regular 8-hour day, plus overtime paid at time and a half.
Inaddition lo their earnings, in some areas of the state, fishery workers arc customarily furnished room
and board for the term of their employment.

For the past 40 years, thatarrangement worked quite well for both tho fishery employer and employee.
[ lowevc-r, with the minimum wage poised to increase by 26.5% and annual adjustments for the cost of

living, Alaska's beleaguered fisheries industry faces unprecedented financial disaster on all fronts. This
industry can no longer absorb the cost of hoard and lodging atno cost to the employee.

The Wage and Hour Act authorizes deductions by an employer from the minimum wage payable lo
employees for the reasonable cost for furnishing board or lodging that is customarily provided. The
enabling requlations allow for deductions below the minimum wage, based upon a written agreement at
the lime of hire, for the reasonable cost without profit lo the employer. However, the regulations, as
written, do not treat seafood processing sites equally.

Inorder lo insure that the fisheries business can rely on the intent of the Wage and Ilour Act, the
regulations need lo be cleaned up and compiled into a new section of the statute.

HB 504 utilizes language from 8 AAC 15.160 (d) to provide:
m the fishery employer and employee to contract the hourly wage that may be lower than llie
aminimum wage in consideration for accommodations that arc customarily provided to their
employees.

Nolo; This Js a limited exemption and not an exclusion from lhe minimum wage requirement.

Tho employee Js covered by all olhcr protections of the Wage and Hour Act, such os overtime, record
keeping and collective bargaining.
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Alaska State Legislature

Representative) Polo Kott. Chair Alaska stato Capitol
Roprt/senUtlve Brian Porter Juneau. AK 99801-1182
Representative Vic Kohr.np Telephone: (907) 465-3777
Representative Carl Morgan Fax: (907)465-2819

Representative Lcsil McGulro
Represenlalive Ethan Barkewitr
Roprcsontative Reggio Joule

House of Representatives
Rules Committee

HB 504

Sectional analysis

AS 23.10- Alaska's Wage and Hour Act is amended by adding a new section dealing
with wages paid to employees in a fisheries business.

See. 23.10.072. Wages for fisheries businesses.

An employer engaging in the fisheries business may deduct wages deduct the
reasonable cost or fair value of board and lodging from their employee's wages. This
deduction may be made only if
 Itishbased upon anegotiated union agreement or a written agreement between
employer & employee, entered into at the lime of hire that specifies the daily
rate of deductions for room and board, and
« the cost to the employee for the use of the employer's board & lodging facilities
is reasonable & without profit to the employer; and
« The board & lodging facilities are customarily furnished by the employer & used
by the employees.

*as defined in AS 43,75.290, a "fisheries business" means a person who engages in
processing fisheries resources for sale by freezing, cooking, sailing, or other method arid

inlcludes but is not limited to canneries, cold storages, freezer ships, and processing
plants.



Labor and Workers' Compensation

§ 23.10.085

(3) require and subpoena from an employer a statement in writing, when the dir .
or the representative considers it necessary, ofhours worked by and the wages paid

person in the employ of the employer, and the commissioner may require the employer®

make the statement under oath:

. "0l
(4) question an employee in a place of employment during work hours with respect
the wages paid and the hours worked by the employees; 3

(5) compel the attendance of witnesses and thé production of books, papers}aa
documents by subpoena when necessary for the purpose of a hearing or investigate

provided for in AS 23.10.050 — 23.10.150. (§ 6(2) ch 171 SLA 1959)

# R
Sec. 23.10.085. Scope ofadministrative regulations, (a) The director may adoj

amend, or rescind administrative regulations not inconsistent with the purposes ai
provisions of AS 23.10.050 — 23.10.150 that are necessary for the administration of?

23(%)0'015Re re%;guﬁa%%% may, without limiting the generality of (a) of this section, def?
terms used in AS 23.10.050 — 23.10.150, and restrict or prohibit industrial horaewcrl?®
other acts or practices that the director finds appropriate to carry out the purpose ofA
23.10.050 — 23.10.150, or to prevent the circumvention or evasion of AS 23.10.050?

r.-abler"<jm let, fciai
[minccrbjrtnet—

-«

NOTES TO DECISIONS Of

. . ; Indus., Inc. v. Alaska Dep't of Labor, 633 PS
Thin section and AS 23.10.095 constitute m ! : !

delegation of authority from the legislature to the (Alaska 1981), cert, denied, 455 U.S. 1019,1021

. ; « 1716, 72 L. Ed. 2d 137 (1982). vl
ogency to formulate policies, leaving to the agency's e (

dlgscretion tlic issue whether federal definitions_ of Applied mAIkaska Inl’1 Inc?us., Inc. v. Mua f
“requinr rale of pa/tand other terms can be applied  P-2d 1240 (Alaska 1979). rt

consistently with AS 23.10.050 — 23.10.150. Dresser

O-PG*
Sec. 23.10.090. Administrative procedures. Regulations adopted or hearingsi
ducted under AS 23.10.050 — 23.10.150 shall be adopted or conducted and be subjet
judicial review in accordance with AS 44.62 (Administrative Procedure Act). (5
171 SLA 1959) :
Irrj
NOTES TO DECISIONS

Cited in Dayhoff v. Tetnsco Helicopters, Inc., 772
P.2d 1085 (Alaskn 1989).

Sec. 23.10.095. Adoption of federal regulations. The commissioner mayj
regulations and interpretations that are made by the administrator ofthe Wage an&j
Division of the federal Department of Labor and that are not inconsistent wit

23.10.050 — 23.10.150. (§ 6(5) ch 171 SLA 1959)

NOTE9 TO DECISIONS

Thia eection and AS 23.10.085 constitute a consistently with Alaska's Wage And:
delegation of authority from the legislature to the Dreaser Indus., Inc. v. Alaska Dep'tof LoOWM
agency to formulate policies, leaving to the agency’s 998 (Alaska 1981), cert, denied. 455 U.S.10U
discretion the issue whether federal definitions of Ct. 1716, 72 L. Ed. 2d 137 (1982). irS
‘regular rate of pay" and other terms can be applied '

E mploi

1Sec. 23.10.100. Employ*
at least three years at the
and occupation of e
jeriod to each employee, t
Employee, and other payroll
V(b) The commissioner or i
[Sie employer’s records at
Sammissioner or the repres
Records, and the coramissioi
onus the commissioner has

#Vublic Policy interest and bur
fan employee produces aufficient
ftie amount and extent of the wo:
nployee was improperly compens
ftato the employer to come forw:
ficient to negaté the reosonoblci

ace drawn from the employee's ev
this burden of proof in an action i
age and Hour Act is not binding
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Lavailable to the employer for an aggregate of 14 weeks, commencing on
the first day the mine begins active operations in a calendar year.
Periods during which the mine is not actively engaged in mining
‘operations for reasons including assessment work and repair or
construction of buildings or equipment are not part of the exemption

gﬁ) Re ealed 9/28/85.
it 12/9/78 Register 68;am 9/28/85, Register 95; am 4/29/99, Register

150)
_Authority:  AS 23.05.080

*0ii;
ARTICLE 4. REDUCTION OF WAGES.

AS 23.10.060 AS 23.10.033

¢

. Section Section ] ]
*160. Deductions from an employee's  165. Purchase of uniform or equipment

*wages

* 8 AAC 15.160. DEDUCTIONS FROM AN EMPLOYEE'S
*WAGES, (a) AS 23.10.085(c) does not limit the right of an employer
and employee to enter into a written agreement to provide for deduc-
;rtions of monetary obligations ofan employee. Requiring or inducing an
Memployee to return or give up any part of the compensation to which
*the employee is entitled, whether by force, intimidation, or threat of
dismissal from employment, or by any other manner, is prohibited. A
Jwritten agreement for deductions payable to the employer or person
‘acting in the employer’s behalf or interest is not valid if it would have
the effect of reducing an employee’s wage rate below the statutory
minimum wage or overtime rates, or if it would require an employee to
reimburse the employer for any of the following;

(1) customer checks returned due to insufficient funds or any
other reason;

i $:2) Inon-payment for goods or services as a result of theft or credit

efault;

(3) cash or cash register shortages unless the employee admits,
willingly and in writing, to having personally talum the specmc
amount of cash that is alleged to be missing;

(4) lost, missing, or stolen property, unless the employee admits
willingly and in writing, to having personally taken the specific
property alleged to be lost, missing, or stolen; or

(5) damage or breakage costs unless clearly due to willful conduct
of the employee and the employee has acknowledged responsibility
in writing.

(b)  Nothing in (a) of this section prohibits deductions from earnings
based on a written agreement, if the employer has been directed by the
employee to pay a sum for the benefit of that employee to a creditor,
donee, or other third party. Neither the employer nor any person acting
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in the employer’s behalf or interest may derive any profit or benefit
from the transaction.

(c)  Nothing in (a) of this section prohibits deductions from earnings
based on a written agreement to reimburse an employer for transpor-
éation from the place of hire to the place ofemployment if the deduction

0es not
(1) reduce the employee’s wages below the statutory minimum; or
(2) reduce the overtime compensation rate below one and one-half
J.imes the contractual rate of pay.

Thless the employer and the employee have executed a written
agreement as described in (d) of this section, at the time of hire, the
employer is prohibited from seeking to retroactively deduct the cost of
board nnd lodging as an offset against wages due upon termination or
wage deficiencies subject to collection by the department.

(g) An employer may deduct an amount from the wages of an
employee as n security deposit to ensure the return, in clean and in a
§ftate of good repair, of uniforms or equipment issued by the employer,
[

(1) the deduction is based on a written agreement;

(2) the total deposit does not exceed the cost of the item; and

(3) tho deduction does not reduce the employee's wage below the
statutory minimum, or reduce the employees overtime compensa-
tion below one and one-half times the contractual rate of pay.

(h) An employer shall give each employee a statement of earnings
and deductions for each pay period. The statement of earnings and
deductions must contain

(1) employees rate of pay;

(2) gross wages;

(3) net wages;

(4) the beginning and ending dates of the pay period and the
weekly hours actually worked during the period;

(5) repealed 9/28/85;
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) repealed 9/28/85;

) federal income tax deductions;

) Federal Insurance Contribution Act deductions;
) Alaska Employment Security Act contributions;
0) board and lodging costs;

1

) advances; and
(12) other authorized deductions. (Eff. 12/9/78, Register 68; am

9/28/85, Register 95; am 4/29/99, Register 150)

(6
(7
8
(9
(1
(1

AS 23.10.065 AS 23.10.093

AS 23.10.085

AS 23.05.0G0
AS 23.10.060

Authority:

8 AAC 15.165. PURCHASE OF UNIFORM OR EQUIPMENT.
An employer may not require an employee to purchase a uniform or
equipment if

(1) the uniform or equipment is required by the federal state, or
local safety or health codes, or
(2) the nature ofthe employer’s business requires the use ofeither
and if the uniform or equipment
(A) is distinctive and advertises or is associated with the
products or services of the employer; and
(B) cannot be worn or used during normal social activities of the
employee. (Eff. 9/28/85, Register 95; am 4/29/99, Register 150)

AS 23.03.060 AS 23.10.0S3 AS 23.10.095

AS 23.10.065

Authority:

ARTICLE 5. PROCEDURES RELATING TO VIOLATIONS,
INVESTIGATIONS, OR HEARINGS.

Section
180. Investigations, conferences and per-
suasion

Section
175. (Repealed)

8 AAC 15.175. ASSIGNMENT OF CLAIMS. Repealed 9/28/85.

8AAC 15.180. INVESTIGATIONS, CONFERENCES AND PER-
SUASION. (a) The labor standards and safety division will investi-
gate potential violations of AS 23.10.050 — 23.10.150 on its own
motion.

(b) If, after an investigation, the division finds that probable cause
exists for believing that a violation of AS 23.10.050 — 23.10.150 has
occurred, it will attempt to correct the unlawful practice by conference

and persuasion as follows:
(1) the division will provide the employer believed to have violated

AS 23.10.050 — 23.10.150 with a copy of the assignment or a
description of the alleged violation and inform the employer of t"e
results of '»s investigation; and
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employer shall have on file an unexpired certificate issued and held pursuant
to regulations of the Secretary of Labor certifying that such person is above
the oppressive child-labor age. The Secretary of Labor shall provide by
regulation or by order that the employment of employees between the ages
of fourteen and sixteen years in occupations other than manufacturing and
mining shall not be deemed to constitute oppressive child labor if and to the
extent that the Secretary of Labor determines that such employment is
confined to periods which will not interfere with their schooling and to
conditions which will not interfere with their health and well-being.

"Wage" paid to any employee includes the reasonable cost, as determined by ift's.
Administrator, to the employer of furnishing such employee with board,
lodging, orother facilities, if such board, lodging or other facilities are
customarily furnished bv such employer to his employees: Provided. That the
cost ol board, lodging, orotnci facilities shall not oe included as a part of the
wage paid to any employee to the extent it is excluded therefrom under the
terms of a bona fide collective-bargaining agreement applicable to the particular
employee: Provided further, That the Secretary is authorized to determine the
fair value of such board, lodging, or other facilities for defined classes of
employees and in defined areas, based on average cost to the employer or to
groups of employers similarly situated, or average value to groups of employees,
or other appropriate measures of fair value. Such evaluations, where applicable
and pertinent, shall be used in lieu of actual measure of cost in determining the
wage paid to any employee. In determining the wage an employer is required to
pay a tipped employee, the amount paid such employee by the employee’s
employer shall be an amount equal to -

®

the cash wage paid such employee which for purposes of such
determination shall be not less than the cash wage required to be paid such
an employee on August 20. 1996; and

(2)

an additional amount on account of the tips received by such employee
which amount is equal to the difference between the wage specified in
paragraph (1) and the wage in effect under section 206(a)(1) of this title.

The additional amount on account of tips may not exceed the value of the tips
actually received by an employee. The preceding 2 sentences shall not apply
with respect to any tipped employee unless such employee has been informed by
the employer of the provisions of this subsection, and all tips received by such
employee have been retained by the employee, except that this subsection shall
not be construed to prohibit the pooling of tips among employees who
customarily and regularly receive tips.

"Resale" shall not include the sale of goods to be used in residential or farm
building construction, repair, or maintenance: Provided, That the sale is
recognized as a bona fide retail sale in the industry.

(0) Hours Worked. -
In determining for the purposes of sections 206 and 207 of this title the hours
for which an employee is employed, there shall be excluded any time spent in

changing ci.ithes or washing at the beginning or end of each workday which was
excluded from measured working time during the week involved by the express

«of S vsnnn?in’p
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CS FOR HOUSE BILL NO. 504(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - SECOND SESSION

BY THE HOUSE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSE RULES COMMITTEE

ABILL
FOR AN ACTENTITLED
"An Act relating to the wages of people working in the fisheries business; and providing

for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.10 is amended by adding a new section to read:

Sec. 23.10.072. Wages for fisheries businesses. An employer who engages
in a Fisheries business, as that term is defined in AS 43.75.290, may deduct up to S15
each day from the applicable minimum wage paid to an employee working in the
fisheries business for the combined cost of board and lodging the employer furnishes
to the employee. A deduction made under this section may be made only if it is based
on a negotiated union agreement or a written agreement with the employee entered
into at the time of hire that specifies the daily rate of deductions for room and board.

* Sec. 2. This Act takes effect immediately under AS 01.10.070(c).

I- CSHB 504(FIN)
New Text Underlined [DELETED TEXT BRACKETED]
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DATE: 4/26/02 FURTHER:
Sri".111 Pes ., rluw
O,.. Viri.:
DATE TURNED # n ,|0rco
INTO OFFICE:
Finance Committee considered CS FOR HOUSE BILL NO. 504(FIN) am
"An Act relating to the wages of people working in the fisheries business.”
and recommends: Senate Bill:
[ ]same title
[ 1 be replaced with. CS ) [ jnewtitle
House Bill:
[ 1 adopt previous CS ) [ 1same title
[ ]technical title
[ ] attached amendment(s) [ T new: SCR #_
[ 1 adopt Letter of Intent by Committee
[ 1 further referral to Committee
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Department Date Fiscal Zero FN# Department Date Fiscal Zero FN#
Labor %b(o2
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FISCAL NOTE APR S0 B

SEfIAI'" pifi
STATE OF ALASKA Fiscal Note Number: !
2002 LEGISLATIVE SESSION Bill Version: CSHB 504(FIN)
(H) Publish Date: 4/16/02
Revision Date/Time (Note if orrection): Dept. Affected: Labor & Workforce Dev.
Title: Minimum V age for Workers in Fisheries “BRU: Labor Standards & Safety
Component: Wage & Hour
Sponsor: House Rules
Requester: Component Number: 345
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004  FY 2005 FY 2006  FY 2007  FY 2008
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | i I I

CHANGE INREVENUES () | |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any currentyear (FY2001) cost: 0.0
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a Separate page if necessary)

Prepared by:  Representative Eldon Mulder Phone 465-2647/465-3424
Co-Chair, House Finance Committee
Representative Bill Williams Date  April 16. 2002

Co-Chair, House Finance CommiTee

Page 1 of 1
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Table 3
Private Sector Occupations with the Largest Number of Nonresidents
Alaska 2000

Occupation Resident Nonresident Resident Nonresident

Nwobrig?; Nwotiig?: Percent> o EaTrr;ings Earnings >Percent
Seafood Processing Workers 3,597 10,600 74.7 $36,950,433 $72,190,494 6.1
Retail Salespersons 12,255 2,211 15.3 171,046,430 12,793,379 7.0
Waiters and W aitresses 4,177 1,484 26.2 39,667,451 6,728,018 14.5
Fast Food Workers 5,494 1,352 19.7 30,787,318 4,682,921 13.2
Office Clerks. General 10,001 1,285 11.4 158,960,378 11,355,227 6.7
Laborers and Freight. Movers 6,769 1,278 159 102,231,196 9,872,211 8.8
Construction Laborers 5,951 1,142 16.1 116,992,015 13,292,829 10.2
Agricultural Workers, All Other 678 975 59.0 9,652,665 7,918,070 45.1
Maids and Housekeeping Cleaners 3,368 932 21.7 35,127,358 5,253,047 13.0
Tour Guides and Escorts 731 887 54.8 6,918,842 6,506,073 485
Cashiers 5,204 855 141 52,937,565 3,647,657 6.4
Cooks, Restaurant 1,945 818 29.6 27,664,987 5,681,642 17.0
Janitors and Cleaners 5,860 780 11.7 84,187,115 4,060,446 4.6
Production Workers, All Other 1,892 780 29.2 17,537,956 5,327,626 23.3
Carpenters 4,129 746 15.3 96,603,834 9,319,506 8.8
Registered Nurses 3,495 605 14.8 142,908,580 12,040,671 7.8
Fishers and Related Workers 365 537 59.5 3,813,057 9,763,130 71.9
Sailors and Marine Oilers 732 536 42.3 17,043,417 8.917,431 343
Construction Eguipment Operators 2,863 474 142 126,978,640 17,075,764 11.9
Welders, Cutters, Solderers 675 473 412 28,314,686 9,738,956 25.6
Food Preparation Workers 2,139 465 17.9 29,304,709 2,995,004 9.3
Food Serving Reiated Workers 1,636 459 21.9 14,796,055 1,916,032 115
Maintenance and Repair Workers 3,246 449 12.2 90,070,118 6,478,427 6.7
Airline Pilots 918 434 32.1 54,806,953 33,781,642 38.1
Dishwashers 1,074 427 28.4 6,908,758 2,081,873 23.2
Packaging Machine Operators 226 410 64.5 2,400,506 2,119,509 46.9
Receptionists and Clerks 3,167 407 114 49,099,882 2,690,232 5.2
Bartenders 1,796 378 17.4 21,723,893 2,140,680 9.0
Child Care Workers 2,080 371 151 18,212,520 1,437,393 7.3
Electricians 1,724 364 174 71,373,466 10,430,559 12.8
Captains W ater Vessels 497 363 42,2 18,141,953 12,484,896 40.8
Office and Administrative Support 4,313 355 7.6 105,464,316 6,641,086 5.9
Counter Attendants 1,923 351 15.4 23,155,745 1,653,788 6.7

Source: Alaska Department of Labor and Workforce Development. Research and Analysis Section.

Nonresident Occupations by Industry

Although the total number of nonresident workers in an occupation or industry provides a good
understanding of where employment and training opportunities exist, training providers and
industry groups often want to know where training dollars should be directed within an industry.
Table 4 shows the top nonresident occupations for several major Alaska industry sectors with a
large number of nonresident workers.
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ALAKANELL, PO BOXT130
April 29, 2002

Via Telefax 4557241
Senator Pete Kelly, Co-Chair
Senate Finance Committee
AK State Legislature

State Capitol (MS 3100)
Juneau, AK 99801

Re;  House Bill 504 - Minimum Wage Fisheries Bill
Dear Senator Kelly:

I represent approximately 7,000 Teamster members around this state, and on their behalf,
| go on record opposed to HB 504. Our mission within our local is to organize the
unorganized and represent all workers to assure fairness and dignity In the work
environment As Secretary-Treasurer, | have said many times over the years, "What is
negotiated today can be legislated away tomorrow with a stroke of a pen."

There are times when legislation is introduced that impacts workers and their rights. Many
times those workers are unorganized and are never heard. | believe this to be one of
those times. | believe this bill to be one of the most blatant instruments of oppression to
come before this legislature in a while.

As many of you are aware, the fishing Industry is a multi-billion dollar industry. Many of
the workers are from out of state, or even out of country. Simply because they do not live
here should not be a reason to treat them with any less dignity and respect than say our
slope workers who live In Company accommodations.

It has been said that this bill corrects an inequity in current legislation. Under current
regulation, ifan employee is working in an area in the state, for example Ketchikan, which
would have available housing, an employer could charge for their room and board. In this
situation, the employee could choose to go elsewhere. If there are no alternative living
quarters, then the employer cannot charge the employee. The employee has a choice if
an alternative is available, if not, the employer provides. Is this Inequitable?

According to one fish processor’s website information, most of the work Is "sliming" or
cleaning fish. The environment is wet, cold and drafty. Sliming and other processingjobs
require standing in one spot doing the same task for 16 or more hours t day, seven days
aweek in peak season. There are also periods of time when no work is available and the
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employee mustoccupy their own time. Seafood processing is avery physically demanding
job.

The living quarters for example on a processing plant hold 4 to 12 people per room.
Recreation is limited and there is usually no shore time.

We ask that during your deliberation of this bill you ponder the public message you want
to send. To reject this bill isto send a message to all workers in this state, including those
in the processing plants on and off shore, that all workers deserve to be treated with
dignity and respect and compensated fairly, no matter how menial the work they perform.
To quote President G.W. Bush, “As we think what is possible, we must also think what is
right." To force workers who are making minimum wage under the above conditions to
now pay for room and board is unconscionable.

On behalf of all working men and women in this State, | ask you vote "no" on HB 504.

Respectfully,

TEAMSTERS LOCAL 959

Gerald L. Hood
Secretary-Treasurer
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House Bill 504 - Room and Board Deductions
Preservation of Rights of Employers Other Than
Fisheries Businesses

April 22, 2002

House Bi1ll 504 aids our Tfishing industry. IT an
employer engaged in a fisheries business provides room and
board to employees, that employer may deduct a minimal sum
from employee wages to offset the cost of providing room and
board. The deduction must be reasonable. The employer may
not make any profit from the deduction. But, 1f those
conditions are met, the employer may take the deduction even
if the remaining wage is below the statutory minimum wage.
The employer may take the deduction even though the fishery
business 1s conducted 11n a remote Jlocation where the
employer®s housing i1u the only housing available.

This concept is not new. Previously, in
AS 23.10.085(c), we permitted the Department of Labor to
authorize such deductions. However, 1t is unclear whether the
Department®s regulation, 8 AAC 15.160, authorizes room and
board deductions 1In remote locations, or deductions that
impact minimum wage. In House Bill 504 we 1intend to be
precise: employers i1n a fTisheries business may take these
deductions.

Nothing i1n House Bill 504 alters the status quo with
respect to room and board deductions that do not iImpact
minimum wage. Such deductions are implicitly allowed by the
Alaska Wage and Hour Act, AS 23.10.085(c). This has always
been our iIntent. It does not matter whether a business 1is
conducted in town or in a remote location. It does not matter
whether the business 1is Tfisheries, 1logging, mining or some
other enterprise. So long as the charge 1is reasonable,
without profit to the employer, and customary in the industry,
th® charge for room and board is allowed.



Alaska State Legislature

Representative Pete Kott, Chair Alaska State Capitol
Representative Brian Porter Juneau, AK 99801-1182
Representative Vic Kohring Telephone: (907)465-3777
Representative Carl Morgan Fax: (907)465-2819

Representative Lesil McGuire
Representative Ethan Berkowitz
Representative Reggie Joule

House of Representatives
Rules Committee

Sponsor Statement for HB 504

Since statehood, when the Alaska Wage & Hour Act was adopted, it had long been established that some
Alaskan businesses, such as fisheries, operate under unique circumstances. In response, for authorized
occupations that customarily furnished board and lodging, The Act, provided a mechanism for some
flexibility in terms of paying wages.

AS 23.10.085 (c) provides that "the regulations may permit deductions by an employer from

the minimum wage to employees for the reasonable cost as determined on an occupation basis,

of furnishing board or lodging ifboard or lodging is customarily furnished by the employer and used
by the employee."

Because of a conventionally modest minimum wage, the fishery business has rarely asserted the statutory
option laid out in AS 23.10.085. As a matter of course, fisheries businesses pay their workers at, or slightly
above the minimum wage for their reqular 8-hour day, plus overtime paid at time and a half. In addition
to their eamings, in many locations of the state, fishery workers are customarily furnished room and
board for the term of their employment.

For the past 40 years, that arrangr ment worked quite well for both the fishery employer and employee.
However, with the minimum wage poised to increase by 26.5% and annual adjustments for the cost of

living, Alaska's beleaguered fisheries industry faces unprecedented financial disaster on all fronts. This
industry can no longer absorb the cost of board and lodging at no cost to the employee.

The Wage and Hour Act authorizes deductions by an employer from the minimum wage payable to
employees for the reasonable cost for furnishing board or lodging that is customarily provided. The
enabling regulations allow for deductions below the minimum wage, based upon a written agreement at
the time of hire, for the reasonable cost without profit to the employer. However, the regulations, as
written, do not treat seafood processing sites equally. Plants located in remote locations in the state are
specifically excluded by the Department of Labor's regulations. In other words, a facility located in
Petershurg can deduct room and board but a facility located in Akutan may not.

In order to insure that the fisheries business can rely on the clear language of the Wage and Hour Act, the
regulations need to be cleaned up and compiled into a new section of the statute.

HB 504 utilizes language from 8 AAC 15.160 (d) to provide:

m the fishery employer and employee to contract the hourly wage that may be lower than the
a minimum wage in consideration foraccommodations that are customarily provided to their
employees.

m The deduction will be presumed to be up to S15 each day for combined room and board.

+ The department shall allow a deduction higher than 515 each day if the employer
demonstrates to the department that the combined room and board is reasonable and
without profit to the employer.



HB 504
An tct relating to the wages of people working in the fisheries business.

HB 504 has been introduced by request of Alaska's seafood processing industry that seeks intervention
by the Alaska Legislature in overcoming regulatory impediments that preclude its benefiting from
provision of Alaska statutes that originate in federal and common law. Alaska statutes permit an
employer to take a credit the value of board or lodging as credit against payment of wages. Itsome
situations, itauthorizes deducting the reasonable cost of room and board from the minimum wage
regardless of their urban or rural setting. Meanwhile, the Alaska Department of Labor permits this
deduction only in areas where alternative public housing exists. Effectively, this precludes Alaska's
remote seafood processors from using this just provision.

With the minimum wage set to increase to $7.15, the remote processors have determined that they cannot
afford to pay their employee's transportation costs, room and board expenses on top of their basic wage
and overtime. For the first time, the fisheries business seeks the assistance of the Alaska Legislature to
correct the Department of Labor's overreaching regulations. Unlike critics have claimed, supporting HB
504 does notseta disturbing precedence, it merely reiterates and clarifies what has been in Statute since
Statehood. This is nota new exception, it isnota perk give to a special interest group. It is the law of the
United States of America and it is the law of the State of Alaska as well. Unfortunately, the Department
of Laborclaims that their regulation is preeminent over state law. This is not right, itis not grounded in
Alaska statute, in Federal law or regulation, norisitsupported by case law.

In 1948, there were 168 processors operating in Alaska. In 1988, there were 60. In the past dozen years,
sites have been closed down due to fire, financing, soft markets, aggressive competition from
international markets, consolidations, salmon disasters, fishing regulations. Today, Alaska's processing
business faces disaster on every frontand this year, with at least six sites shut down this season.
Fishermen arc receiving notices that there is no buyer for their fish.

We all know that this particular industry has been an integral piece of the Alaskan fabric for better or
worse-since the late 1800's. Almost by definition, industries and vocations in Alaska, are situated at
remote locations. The answer issimple: Alaska's industry has always been dominated by resource
extraction. While some processing may become centralized, the historical and enduring fact is processing
operations must take place in remote locations. Hence, the fisheries businesses tend to locate where the
fish harvesting takes place rather than where the people build their communities. True, some Alaskan
communities grew up around old canneries, more typical is the abandoned cannery site that harkens
back to the first half of the 20thCenLury when Salmon was the king of Alaskan industry.

Parallel to Alaska's fishery and mining industries, was the development of the Fair Labor Standards Act,
which gave rise to the minimum wage, regular time, over time and what defined a work week. In 1938,
when that Act became the law of the land, all industries and businesses were forced to adapl This
included the Territory of Alaska and its mining, fishing and logging industries.

What impacts did the Fair Labor Standards Act have on territorial indus'ries when it was adopted in
19387 Like all American industries, Alaskan businesses struggled to confo.m their operations to the new
framework of federal minimum wage, reqular pay and overtime rules. Nationwide, there was a period
ofadjustment marked by lawsuits and modifications to the Fair Labor Standards Act. Interestingly, one
such lawsuit that resulted in a modification to the Fair Labor Standard Actwas initiated in Alaska.

Walling v. Alaska Pacific Consol Mining Co.
In 1938, the Admiral of the Wage and Hour Division of the federal Department of Labor sued a remote
gold mine that operated in the Talkeetna Mountains, 70 miles from Anchorage. The case arose following
ihe effective date of the Act, as the Company had considerable concerns as to how they cou.11best comply
with the requirements of the FLSA. Attempting to achieve the prc-i938 status quo, the employees and
employerwillingly negotiated a contract to achieve the same level of wages by creatively "tweaking"
regular time and overtime by using an algebraic formula. One of the holdings in Walling v. Alaska
Consolidated Mining case interpreted Section 3{m) of the Fair Labor Standards Act to mean.



"it seems clear that the cost of board and lodging customarily furnished employees must also be
included in the re%ular rate particularly as Section 3(m) of the Act itself specifically provides that
"wages" include the reasonable cost of such board and lodging....We must look 'not  contract
nomenclature' but to all payments, wages, piece work rates, bonuses, or things of value forming
part of the normal weekly income to determine the statutory regular rate.”

Note that at this remote mining opr/ration, the employer did provide board and lodging. Some miners
utilized this, others did not, yet the employer was not precluded from charging the employee's room and
board, regardless of the remote location.

Atstatehood, Alaska adopted the Wage and Hour Act which also adopted this language from the Fair
Labor Standards Act. Atthat time, while the Alaskan seafood processors were not exempted from the
Wage *nd Hour Act (as were the commercial fishermen), deference was paid in the form of AS 23.10.085
(c). Taking language from the federal Fair Labor Standards Act, this statutory provision provides a
mechanism for flexibil ty in terms of the minimum wage.

L Alaska Statute
The statute promulgated by the Alaska Legislature in 1959 states:

“The regulations may permit deductions by an employer from the minimum wage applicable under
the Wage & Hour Act to employees for the reasonable cost, as determined by the director on an
occupation basis, 0f furnishing board or lodging if board or lodging is customarily furnished by
the employer and used by the employee.” AS 23.10.085 (c)

No doubt about this, the Wage and Hour Act permits deductions by an employer, on an occupation basis,
from the minimum wage payable to employees for furnishing board or lodging that is customarily
provided. Gearly, t e seafood processors fit that description. In fact, this statute is permissive, in that it
applies toallemp’ yen, that customarily furnish board or lodging to their employees.

Next, we consider how that statute is treated by its enabling regulations.

1. Enabling Regulations: 8 AAC 15.160

The enabling regulations allow for deductions, based upon a written agreement at the time of hire, for the
reasonable cost without profit to the employer. The enabling regulations promulgated by the Alaska
Department of Labor not only mimic the verbiage of the Fair Labor Standards Act, but 8 AAC 15.160(0
demonstrates that AS 23.10.0859( ¢ ) and its enabling Regulations arc utterly integrated. 8 AAC 15.160(0
stipulates that:

(d) Nothing in (a) of this section prohibits deductions from earnings, based on a written
agreement, to reimburse an employer forthe reasonable cost of furnishing board and lodging, if
(1) alternative public board and lodging facilities are accessible to the worksite and the
employee nas declined to use such facilities;
(2) the board and lodging facilities of the employer are customarily furnished by the
employerand used by the employees; and
(3) the cost to the employee forthe use of the employer's board and lodging facilities, is
reasonable and without profit to the employer.

(e) Unless the employer and the employee have executed a written agreement as described in (d) of this
section, at the time of hire, the employer is prohibited from seeking to retroactively deduct

the cost of board and lodging as an offset against wages duo upon termination orwage deficiencies
subject to collection by the department.
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(f) The director will make the determination regarding the cost of board and lodging under (d)(3) of this
section. The determination will be made in accordance with 29 C.F.R. 531.3 - 531.5 and
531.29-531.35.

We assert that the Department of Labor uas made an error in promulgating 8AAC 15.J60$dXI) in that no authority
independent of the Department’s internal policy authorizes restricting deducting the cost ofboard and lodging to
essentially rural areas of the state.

Not only is 8 AAC 15.160(d)(1) NOT supported by Statute or the federal Fair Labor & Standard Act, but it has
distinct colors of Equal Protection violations. The Alaska Department of Labor’s rcgs clearly treat remote or rural
industries differently than urban industries.

Regulations not only alludes to provisions [Title 29, Chapter 8, Section 203.3(m)] in the Fair Labor Standards
Act that discuss how “reasonable cost” of “furnishing” “board or lodging” that is “customarily” “furnished” by the
employer and used by the employee, THEY ACTUALLY CITE FLSA’S REGULATIONS WHEN MAKING
THE DETERMINATION.

HL Fair Labor Standards Act of 1938

Title 29. Chapter 8. Section 203.3(m’) states:

Wage” paid to any employee includes the reasonable cost, as determined by the Administrator, to
the employer of furnishing such employee with board, lodging, or other facilities, ifsuch board,
lodging or other facilities are customarily furnished by such employer to his employees: Provided,
That the cost of board, lodging, or other facilities shall not be included as a part of the wage paid to any
employee to the extent it Is excluded there from under the terms of a bona fide collective-bargaining
agreement applicable to the particular employee: Provided further, That the Secretary is authorized to
determine the fair value of such board, lodging, or other facilities for defined classes of employees and >»
defined areas, based on average cost to the employer or to groups of employers similarly situated, or
average value to groups of employees, or other appropriate measures of fair value. Such evaluations,
where applicable and pertinent, shall be used in lieu of actual measure of cost in determining the wage
paid to any employee. In determining the wage an employer Is required to pay a tipped employee, the
amount paid such employee by the employee's employer shall be an amount equal to -

(1) the cash wage paid such employee which for purposes of such determination shall be not less
than the cash wage required to be paid such an employee on August
20,1996;and

(2) an additional amount on account of the tips received by such employee which amount is equal to
the difference between the wage specified in paragraph (1) and the wage in effect under section
206(a)(1) of this title.

The additional amount on account of tips may not exceed the value of the tips actually received by
an employee. The preceding 2 sentences shall not apply with respect to any tipped employee unless
such employee has been informed by the employer of the provisions of this subsection, and all tips
received by such employee have been retained by the employee, except that this subsection shall not be
construed to prohibit the pooling of tips among employees who customarily and regularly receive tips.

V. FLSA’s Enabling regulations in the Code of Federal Regulations

(These definitions and interpretations arc v..itical to the discussion as they arc cited by 8AAC 15.160 - The director
will make the determination re_%ardmg the cost o fboard and lodging under (d)(3) o fthissection. The determination
will be made in accordance with 29 C.F.R. 531.3-5 and531.29-35. These items fi*m the federal code interpret tl.e
Fair Labor Standards Act from which Title 29, Chapter 8, Section 203.3(m) is rooted in.

Title 29-Labor
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Part 531 Wage Payments Under the Fair Labor Standards Act of 1938 _ o
Subpart B - Determinations of "Reasonable Cost” and "Fair Value"; Effects of Collective Bargaining
Agreements:

“reasonable cost" 29 C.F.R. 5313

(@) The term reasonable cost as used in section 3(m) of the Act is hereby determined to be not more tlun
the actual cost to 'he employer of the board. lodging, or other facilities customarily furnished by him to
his employees.

(b) Reasonable cost docs not include a profit lo the employer or to any affiliate person.

(c) Exceptwheneverany determination made under Soction 531.4 is applicable, the “reasonable cost” to
the employer of furnishing the employee with board, lodging, or other facilities (including housing) is
the cost of op' .ation and maintenance including adequate depreciation plus a reasonable allowance
(not more than 5.5 percent) for interest on the depreciated amount of capital invested by the employer:
Provided, that if the total so computed is more than the fair rental value (or the fair price of Lire
commaodities or facilities offered for sale), tire fair rental value (or the fair price of the commodities or
facilities offered for sale) shall be the reasonable cost. The cost of operation and maintenance, the rate
of depreciation, and the depreciated amount of capital invested by the employer shall be those arrived
at under good accounting practices. Asused in this paragraph, the tenn “good accounting practices”
does not include accounting practices which have been rejected by the IRS for tax purposes, and the
term “depreciation” includes obsolescence.

(d) (1) The cost of furnishing “facilities” found by the Administrator to be primarily for the benefit or
convenience of the employer will not be recognized as reasonable and may not therefore be included in
computing wages.

(2) The following is a list of facilities found by the Administrator to be primarily for the benefit of
convenience of the employer. The list is intended to be illustrative rather than exclusive:
I. tools of the trade and otlier materials and services incidental to canying on the er.ployer’s
business;
ii. the costofany construction by and for the employer,
iii. the cost of uniforms and of their laundering, where the nature of the busint s requires the
employee to wear a uniform.

Making determinations of “reasonable cost" 29 C.F.R.S314

(a) Procedure. Upon his own motion or upon lhe petition of any interested person, the Administrator may
determine generally or particularly the "reasonable cost” to the employe: of furnishing any employee
with board, lodging, or other facilities, if such board. lodging, or other facilities arc customarily
furnished by the employer to his employee. Notice of proposed determination shall be published in the
Federal Register...Consideration shall be given to all relevant matter presented in tire adoption of any
rule.

(b) Contents of petitions submitted by interested persons. Any petition by an employee or an authorized
representative of employees, an employer or group of employers, or by other interested persons shall
include the following information:

1. The name and location of the employer’s place or places of business;

2. A detailed description of the board, lodging, or other facilities furnished by the
employer or employers, and whether or not they are alleged to constitute “wages;"

3. the charges or deductions made for the facility or facilities by the employer or
employers;

4. When the actual cost of the facility or facilities is known an itemized statement of
such cost to die employer or employers of the furnished facility or facilities;

5. the cash wages paid;

6. the reason or reasons for which the determination is requested, including any
reason or reasons why the determinations in See. 531.3 should not apply; and

7. whether an opportunity to make an oral presentation is requested; and if it is
requested, the inclusion ofa summary of any expected presentation.

making determination!! of “fair value." 29 C.F.R.531.5
(@) Procedure. The procedures governing the making or determinations of the "Tnir value" of board.
lodging, or oilier facilities for defined classes of employees and in defined areas under section 3(m) of
the Act sliall be the same as that prescribed in Section 531,4 wilh respect lo determinations of
“reasonable cost.”
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(b) Petitions of interested persons. Any petition by an employee or an authorized representative of _
employees, an employer or %roup of employers, or other interested persons for a determination of “fair
value™ under section 3(m) of the Act shall contain the information required under paragraph (b) of
section 531.4 and in addition, to the extent possible, the foIIowinfg:

. A proposed definition of the class or classes of employees involved;
Ii. A proposed definition of the area to which any requested determination would apply;
il Any measure of “fair value" of the furnished facilities which may be appropriate in
addition to the cost ofsuch facilities.

Title 29-Labor _
Part 531 - Wage Payments Under the Fair Labor Standards Act of 1938
Subpart C- Interpretations:

Board lodging, or other facilities 29 C.F.R.531.29
Section 3(m) applies to both of the following situations:
a.  where board, lodging, or other facilities arc furnished in addition to a stipulated wage; and
b. where charges for board, lodging, or other facilities arc deducted from a stipulated wage.
The use of the word "furnishing” and the legislative history of this section 3(m) clcar'y indicate that this
section was intended to apply to all facilities furnished by the employer as compensation to the employee,
regardless of whether the employer calculates charges for such facilities as additions or deductions from
wages.

“Furnished" lo the employee. 29 C.F.R 531.30

The reasonable cost of board, lodging, or other facilities may be considered as part of the wage paid an
employee only where customarily “furnished" to the employee. Not only must the employee receive the benefits of
the facility for which lie is charged, but it is essential that his acceptance of the facility be voluntary and uncocrccd.

Turning to the case law on how the federal court held relative to the essential quality that acceptance be voluntary
and uncocrccd,. See Williams v. Atlantic Coast Line Railroad Co. (E.D.N.C.). 1W.H. Cases 289*.

«this case is unlocatablc, but another case, on point that cites Atlantic Coast for its authority is Davis Brothers v.
Raymond Donovan. Sec’tv of Labor. This case is cited in the Federal Code as an authoritative interpretation of the
issues of “furnished” and “voluntary and uncocrccd. In 1983, the Secretary of the Department of Labor makes
essentially the same argument that the Commissioner of the Alaska Department of Labor makes, but the federal
court holding struck down the Secretary’s interpretation of wage. A copy of this case is attached.

“Customarily furnished." 29 C.F.R.53L31

The reasonable cost of board, lodging, or other facilities may be considered as part of tire wage paid an
employee only where “customarily” furnished to the employee. Where such facilities arc “furnished" to the
employee, it will be considered a sufficient satisfaction of the requirement if the facilities arc furnished regularly by
the employer to his employees or if the same or similar facilities are customarily furnished by other employees
engaged in the same or similar trade, business, or occupation in the same or similar communities. Facilities
furnished in violation of any Federal, State, or local law, ordinance or prohibition willnot beconsidered facilities
“customarily" furnished. Note:from this case isthefirstjudicial interpretationthat board and lodging can be
considered Wage. It arosefrom aremote mine in the Talkeetna Mountains in 1938. The case has never been
overturned and continues to be referenced in the Federal Codefor its authority

“Other facilities" 29 CF.R.531.32
(a) “other facilities,” as used in this section must be something like board or lodging. The following items
have been deemed to be within the meaning of the term: Meals furnished at company restaurants or
cafeterias, or by hospitals, hotels, or restaurants to their employees; meals, dormitory rooms, and
tuition furnished by a college to its student employees, housiDg furnished for dwelling purposes;
general merchandise furnished at company stores

In conclusion:
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Atbest, the department of Labor's offensive regulation 8 AAC 15.160(dXI) is misguided. The Legislature
delegated to the agency the authority to formulate policy in carrying out this statute, but instead, they
took this too far. While the Department allows some employers to take a credit on tire cash component of
their wage obligation forboard and lodging regularly provided, it disallows it for others. Rather than
making the determination on an occupational basis, the Department of Labor discriminates between
remote and non-remote locations. The Department asserts that if the employee has no alternative board
and lodging available, they cannot make a meaningful choice to accept the cash credit for the
accommodations. This is not right, itis not grounded in Alaska statute, in Federal law or regulation, nor
is itsupported by case law.
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CS FOR HOUSE BILL NO. 504(FIN) am
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - SECOND SESSION

BY THE HOUSE FINANCE COMMITTEE

Amended: 4/17/02
Offered: 4/16/02

Sponsor(s): HOUSE RULES COMMITTEE

A BILL
FOR AN ACT ENTITLED

"An Act relating to the wages of people working in the fisheries business."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.10 is amended by adding a new section to read:

See. 23.10.072. Wages for fisheries businesses. An employer who engages
in a fisheries busin:ss, as that term is defined in AS 43.75.290, may deduct an amount
that is reasonable and without profit to the employer each eight-hour paid day worked
from the applicable minimum wage paid to an employee working in the fisheries
business for the combined cost of board and lodging the employer furnishes to the
employee. A deduction up to $15 each day for combined room and board shall be
presumed to be a reasonable amount without profit to the employer. The department
shall allow a deduction higher than $15 each day for combined room and board if the
employer demonstrates to the department that the cost to the employee is reasonable
and without profit to the employer. A deduction made under this section may be made
only if it is based on a negotiated union agreement or a written agreement with the
employee entered into at the time of hire that specifies the daily rate of deductions for
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room and board.
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CS;OR HOUSE BILL NO. 504(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - SECOND SESSION

BY THE HOUSE FINANCE COMMITTEE

Offered:
Referred:

Sponjor(s): HOUSE RULES COMMITTEE

A BILL
FOR AN ACT ENTITLED

"An Act relating to the wages of people working in the fisheries business."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

" Soction 1. AS 23.10 is amended by adding a new section to read:

Sec. 23.10.072. Wages for fisheiies businesses. An employer who engages
in a fisheries business, as that term is defined in AS 43.75.290, may deduct an amount
that is reasonable and without profit to the employer each paid day worked from the
applicable minimum wage paid to an employee working in the fisheries business for
the combined cost of board and lodging the employer furnishes to the employee. A
deduction up to S15 each day for combined room and board shall be presumed to be a
reasonable amount without profit to the employer. The department shall allow a
deduction higher than SI5 each day for combined room and board if the employer
demonstrates to the department that the cost to the employee is reasonable and without
profit to the employer. A deduction made under this section may be made only if it is
based on a negotiated union agreement or a written agreement with the employee
entered into at the time of hire that specifies the daily rate of deductions for room aid
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STATE OF ALASKA Fiicol Mota Number.
2002 LEGISLATIVE SESSION Bill Version: CSHB 504 (FIN)
(H) Publish Dale:
Revision Data/Time (Note Ifcorrection): e Dept. Atlected: Labor L Workforce Dev.
Title: Minimum Wage for Workers In Fisheries BRU: Labor Standards & Satan
Component: Wage | Hour

Sponsor. House Rules
Requestor Component Number: 345
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts ao not Include Inflation unlees otherwise noted bel >w.
OPERATING EXPENDITURES FY 2CQ3 FY 200>t  FY 2006  FY 2006  FY 2007  FY2008
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Qranta A Claims = .
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
EARFTAL EXPENBIFURES 1 '
[cHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Pollers)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Progrem Receipts

1037 GF/Menta] Health

Other (Specify Type)
TOTAL 0.n 0.0 0.0 0.0 0.0 0.0

Eatimata of any currenl year (FY2001) cost: 0.0
positions

Full-time

Part-time

Temporary

Page 1 of 1



N>\& Xul3L

§ 23.10.085 L abor and Workers' Compensation

(3) require and subpoena from an employer a statement in wriring, w”en |
or the representative considers it necessary, ofhours worked by and the wag
person in the employ ofthe employer, and the commissioner may require the e
make the statement under oath;

(4) question an employee in a place ofemployment during work hours wi(
the wages paid and the hours worked by the employees;

(5) compel the attendance of witnesses and the production of books, papers]!
documents by subpoena when necessary for the purpose of a hearing or inve
provided for in AS 23.10.050 — 23.10.150. (§ 6(2) ch 171 SLA 1959)

Sec. 23.10.085. Scope of administrative regulations, (a) The director may]
amend, or rescind administrative regulations not inconsistent with the purposes]
provisions of AS 23.10.050 — 23.10.150 that are necessary for the administration!
23.10.050 — 23.10.150.

(b) The regulations may, without limiting the generality of (a) of this section,7]
terms used in AS 23.10.050 — 23.10.150, and restrict or prohibit industrial homewc
other acts or practices that the director finds appropriate to carry out the purpose
23.10.050 — 23.10.150, or to prevent the circumvention or evasion of AS 23.10.C
23.10.150.

'g () The regulations may permit deductions by an employer firom tbe'minimui
applicable under AS 23.10.050 — 23.10.150 to employees for the reasonable’coi
determined by the director on an occupation basis, of furnishing board or lodging ifl
.or lodging is customarily furnished by the employer and used by the employee. ($1
171 SLA 1959)

NOTES TO DECISIONS

Thia auction and AS 23.10.096 constitute a Indus., Inc. v. Alaska Dep't of Labor, 633 PJ
delegation of authority from the legislature to the  (Alaska 1981), cert, denied, 455 U.S. 1019,103]
agency to formulate policies, leaving to tht iigtnc/e 1716, 72 L. Ed. 2d 137 (1982).
discretion the iaaue whether federal definitions of ~ Applied in Alaska Inti Indus., Inc v. Mu
‘regular rate of pa/" and other terma cnn be appliod  R2d 1240 (Alaska 1979).
consistently with AS 23.10.350 — 23.10.150. Dresser

Sec. 23.10.090. Administrative procedures. Regulations adopted or he
ducted under AS 23.10.050 — 23.10.150 shall be adopted or conducted and be But
judicial review in accordance with AS 44.62 (Administrative Procedure Act). j«

171 SLA 1959)

NOTES TO DECISIONS

Cited in Dayhoff v. Tkmaco Helicopters, Inc., 772
P.2d 1085 (Alaska 1989).

Sec. 23.10.095. Adoption of federal rsgulationa. The commissioner
requlations and interpretations that are made by the administrator ofthe Wags i
Division of the federal Department of Labor and that are not inconsistent.
23.10.050 — 23.10.150. (8 6(5) ch 171 SLA 1959)
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INISTRATtVE Code 8 AAC 15.145
rirtci®i. To qualify for the exemption,
all the requirements set out in
1ch. 5 of this title relating to the

ler this section will not ..e less than 75
jtablished under AS 23.10.065.
limurn wages for full-time students
Fair Labor Standards Act of 1938, as
; implemented in 29 C.F.R. 519.1 —
j.vment 3ubjecl to the provisions of
.ster 68)

AS 23.10.085

IFOR SEARCHING FOR PLACER
« The exemption from AS 23.10.050 —
.0.055(10) applies to those activities
:cting™ and does not apply once devel-
n known mineral source has begun.

AS 23.10.085

V FOR INDIVIDUALS UNDER 18
VIPLOYEES. The exemption from
led ' S 23.10.055(11) does not apply
a a. ndividual normally within the
mpioyed in excess of 30 hours. (EfT.

AS 23.10.085

ING THE NUMBER OF EMPLOY-
) 23.10.060(d)(1). In determining th

i employer employs for purposes of
fa corporation who actively engage in
mployees will be counted regardless of
mforked. (Eff. 12/9/78, Register 68; am

AS 23.10.085

NING OPERATIONS, (a) For pur-
liaing season™ means the cumulative
operations are carried on during a
g 20 weeks.

the payment for overtime under
igaged in small mining operations is

38

8 AAC 15.160

Labor and Workforce Dev.

(8 AAC 15.160
tavailable to the employer foran aggregate of 14 weeks, commencing on
the first day the mine begins ac.ive operations in a calendar year.
Periods during which the mine is not actively engaged in mining
‘operations for reasons including assessment work and repair or
|construction of buildings or equipment are not part of the exemption
period.

. (c) Repealed 9/28/85.
(Eff. 12/9/78, Register 68; am 9/28/85, Register 95; am 4/29/99, Register

150)
'/\Authority; AS 23.05.060 AS 23.10.060 AS 23\10.085
«fid;
ARTICLE 4. REDUCTION OF WAGES.
%Section Section
. :*160. Deductions from an employee's 165. Purchase of uniform or equipment
l.- t.., i.wages

hv8- AAC 15.160. DEDUCTIONS FROM /N EMPLOYEE’S
>fWAGES. (a) AS 23.10.085(c) does not limit the right of an employer
»'and employee to enter into a written agreement to provide for deduc-
AtrtioM of monetary obligations ofan employee. Requiring or inducing an
Memployee to return or give up nny part of the compensation to which
“'the employee is entitled, whether by force, intimidation, or threat of
"dismissal from employment, or by nny other manner, is prohibited. A
.Wwritten agreement for deductions payable lo the employer or person
.acting in the employer’s beludfor.interest iinot valid if it
the effect of reducingjrTemployec's wag(ja*I*o”*hc”*am tr"
minimum wage or oveiTime rnf&'sl'or If it*o”jd'rcqTfurm'crr*pToyco to
v-reinf 58 mployer for any of the following:

(1) customer checks returned due to insufficient funds or nny
other reason;

(2) non-payment for goods or sen.-ices as a result of thc(l or credit
default;

(3) cash or cash register shortages unless the employee admits,
willingly and in writing, to having personally taken the specific
amount of cash that is alleged to be missing:

(4) lost, missing, or stolen property, unless the employee admits
willingly and in writing, to having personally taken the specific
property alleged to be lost, nvssing. or stolon; or

(5) damage or breakage costs unless clearly due to willful conduct
I of the employee and the employee has acknowledged responsibility
in writing.

(b) Nothing in (a) of this section prohibits deductions from earnings
based on a written agreement, if the employer has been directed by the
employee to pay a sum for the benefit of that employee to a creditor,
donee, or other third party. Neither the employer nor any person acting
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in the employer’s behalf or interest may derive any profit or benefit
from the transaction.

(¢) Nothing in (a) of this section prohibits deductions from earnings
based on a written agreement to reimburse an employer for transpor-
tation from the place ofhire to the place ofemployment if the deduction
does not

(1) reduce the employee's wages below the statutory minimum; or
(2) reduce the overtime compensation rate below one and one-half
times the contractual ratejofpay- - -

(d) Nothing in (a) of this section prohibits deductlons from earnings,’
based on a written agreement,’to reimburse an employer for the
reasonable cost of furnishing board and lodging, if

(1) alternative public board and lodging facilities “re accessible to
the worksite »hd th'e’employee has declined to U3e such facilities;

(2) the board and lodgingjacilities of the employer are customar-
ily furnished by the employer and used by the employees; and

(3) the cost to the'employee for the use of the employer’s board
and lodging facilities, is reasonable and without profit to the em-

ployer. m'

(e) Unless the employer and the employee ha /e executed a written
agreement as described in (d) of this section, at the time of hire, the
employer is prohibited from seeking to retroactively deduct the cost of
board and lodging as an offset against wages due upon termination or
wage deficiencies subject to collection by the department.

(0 The director will make the determination regarding the cost of
board nnd lodging under (d)(3) of *his section. The determination will
be made in accordance with 29 C.F.R. 531.3 — 531.5 nnd 531.29 —
531.35.

(9) An employer may deduct nn amount from the wages of an
employee ns a security deposit to ensure the return, in clean and in a
state of good repair, of uniforms or equipment issued by the employer,
if

(1) the deduction is based on a written agreement;

(2) the total deposit docs not exceed the cost of the item; nnd

(3) the deduction does not reduce the employee's wage below the
statutory minimum, or reduce the employee's overtime compensa-
tion below one and one-half times the contractual rate oF pay.

(h) An emoloyer shall give each employee a statement of earnings
and deductions for each pay period. The statement of earnings and
deductions must contain

(1) employee's rate of pay;

(2) gross wages;

(3) net wages;

(4) the beginning and ending dates of the pay period and the
weekly hours actually worked during the period;

(5) repealed 9/28/85;
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(6) repealed 9/28/85;
(7) federal income tax deductions;
(8) Federal Insurance Contribution Act deductions;
(9) Alaska Employment Security Act contributions;
(10) board and lodging costs;
(11) advances; and

(12) other authorized deductions. (Eff. 12.J/78, Register 68; am
9/28/85, Register 95; am 4/29/99, Register 150)

AS 23.10.065 AS 23.10.095

AS 23.10.085

AS 23.05.060
AS 23.10.060

8 AAC 15.165. PURCHASE OF UNIFORM OR EQUIPMENT.
An employer may not require an employee to purchase a uniform or
equipment if

(1) the uniform or equipment is required by the federal state, or
local safety or health codes, or
(2) the nature ofthe employer’s business requires the use ofeither
and if the uniform or equipment
(A) is distinctive and advertises or is associated with the
products or services of the employer; and
(B) cannotbe worn orused during normal social activities ofthe
employee. (Eff. 9/28/85, Register 95; am 4/29/99, Register 150)

Authority:

AS 23.05.060 AS 23.10.083 AS 23.10.005

AS 23.10.065

Authority:

ARTICLE G.PROCEDURES RELATING TO VIOLATIONS,
INVESTIGATIONS, OR HEARINGS.

Section
160. Investigations, conferences and per-
suasion

Section
175. (Repented)

8 AAC 15.175. ASSIGNMENT OF CLAIM  Repealed 9/28/35.

8AAC 15.180. INVESTIGATIONS, CONFERENCES AND PER-
SUASION, (a) The labor standards and safety division will investi-
gate potential violations of AS 23.10.050 — 23.10.150 on its own
motion.

(b) If, after an investigation, the division finds that probable cause
exists for believing that a violation of AS 23.10.050 — 23.10.150 has
occurred, it will attem pt to correct the unlawful practice by conference
and persuasion as follows:

(1) the division will provide the employer believed to have violate

AS 23.10.050 — 23.10.150 with a copy of the assignment or a

description of the alleged violation and inform the employer of the

results of its investigation; and
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NOTES TO DECISIONS

In Cora v. Schlumberger Ltd., 703 P.2d
aka 1985).

£"23.10.145. Definitions. If not defined in this title or in regulations adopted
JHhis title, terms used in AS 23.10.050 — 23.10.150 shall be defined as they are
Jetf in the federal Fair Labor Standards Act of 1938, as amended, or the regulations
fed underit. (§ 2(2) ch 171 SLA 1959; am 5 4 ch 47 SLA 1983)

referencea. — For tha Fair Labor Stan-
2Act of 1938, a«e 29 U.S.C. 201-219.

NOTES TO DECISIONS

ppUcability of federal regulatory definition*,  Indu*., Inc. v. AJuka Dept of Labor, 633 P.2d
«action direct* the court* to apfly federal SAIaaka 1981), cert, denied, 455 U.S. 1019, 10 MK It.
Mefinition* “where applicable,* and such 1716, 72 L Ed. 2d 137 (1982).

_ pplicable* only when the atate dirae- A prisoner la not an ‘amplovaj*QTthe state
ofthe waj*ta”our diviaion and the commii-  under the federal act, and thopld~anot *oby virtue
irof laborhav W ~tafl*om defining term*in  gfAL U iPIR. MriJi* *teven*. 543 P.2d 1221

fttate regulation*, pure! )
ority under AS 23.10.085 and 23.1U.U5J.vrwier

23.10.150. Short title. AS 23.10.050 — 23.10.150 may be cited as the Alaska
and Hour Act. (8 1ch 171 SLA 1959)

Stcs. 23.10.155 — 23.10.320. Equal pay for women, discrimination in employment,
Jff age discrimination. [Repealed, § 8 ch 117 SLA 1965, § 5 ch 125 SLA 1980. For
*ient provisions, see AS 18.80.220.]

it Article 4. Employment of Children.
gaction Section
5. Purpoae 355. Person* under 21

30. Exempted employment

72. Authorization for children under 17 to work
A,Employment of children under 14

40. Children under 16

to Employment of peraon under 18

/25—

{Collateral references. — 53 Am. Jur. 2d, Master
gd Servant, 5 154.

360. Regulation* for minimum itandarda and work
opportunitie*

365. Enforcement

370. Penalty

51B CJ.S,, Labor Relation*, } 1021.

23.10.325. Purpose. Itis the purpose of AS 23.10,325 — 23.10.370 to establish
*I)tective standards for child labor to the end that theL 1th, morals, education, and
jjture welfare will be protected during the formative yeux* and to the further end that
ay abuses or unjust exploitation of this labor will be effectively prohibited. (§ 1 cti 73
LA 1949)



