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S U P R E M E  C O U R T  O F  T H E  U N I T E D  S T A T E S

No. 99-401

CALIFORNIA DEMOCRATIC PARTY, ET AL„ PETI­
TIONERS v. BILL JONES, SECRETARY OF 

STATE OF CALIFORNIA, ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE NINTH CIRCUIT

(June 26. 2000]

JUSTICE SCAUA delivered the opinion of t! art.

This case presents the question whether t..e State of 
California may, consistent with the First Amendment to 
the United States Constitution, use a so-called ‘blanket” 
primary to determine a political partjs nominee for the 
general election.

I
Under California law, a candidate for public office has 

two routes to gain access to the general ballot for most 
state and federal elective offices. He may receive the 
nomination of a qualified political party by winning its 
p rim ary,1 see Cal. Elec. Code Ann. §§lo451, 13105(a)

:A party is qualified if  i t  meets one of three conditions: (1) in the last 
gubernatorial election, one of its statewide candidates polled at least 
two percent of the statewide vote; (2) the partjs membership is at least 
one percent of the statewide vote at the last preceding gubernatorial 
election: or (3) voters numbering at least 10 percent of the statewide 
vote at the last gubernatorial election sign a petition stating that they 
intend to form a new party. See Cal. Elec. Code Ann. §5100 (West 1996
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(West 1996); or he may file as an independent by obtaining 
(for a statewide race) the signatures of one percent of the 
S ta td  electorate or (for other races) the signatures of 
three percent of the voting population of the area repre­
sented by the office in  contest, see §8400.

U n til 1996, to determine the nominees of qualified 
parties California held what is known as a ‘fclosed” part i- 
san prim ary, in  which only persons who are members of 
the politica l party— i.e., who have declared a ffilia tion  w ith  
tha t party  when they register to vote, see Cal. Elec. Code 
Ann. §§2150, 2151 (West 1996 and Supp. 2000)—  can vote 
on its nominee, see Cal. Elec. Code Ann. §2151 (West 
1996). In  1996 the citizens of California adopted by in it ia ­
tive Proposition 198. Promoted largely as a measure that 
would ‘Weaken'’ party ‘hard-liners” and ease the way for 
‘frioderate problem-solvers," App. S9-90 (reproducing 
ballo t pamphlet distributed to voters), Proposition 19S 
changed Californios partisan p rim ary from a closed pr i- 
mary to a blanket primary. Under the new system, '[a ]ll 
persons entitled to vote, including those not affilia ted w ith  
any politica l party, shall have the r ig h t to vote . . .  for any 
candidate regardless of the candidate politica l a ffili a- 
tion.”  Cal. Elec. Code Ann. §2001 (West Supp. 2000); see 
also §2151. Whereas under the closed p rim ary each voter 
received a ballot lim ited to candidates of his own party, as 
a result of Proposition 198 each vote’s prim ary ballot now 
lists every candidate regardless of party a ffilia tion and 
allows the voter to choose freely among them. I t  remains 
the case, however, that the candidate of each party who 
wins the greatest number of votes ‘Is the nominee of that 
party a t the ensuing general election.” Cal. Elec. Code 
Ann. §15451 (West 199G).2

and Supp. 2000).
2 California! new blanket primary system does not app'.y directly to
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Petitioners in this case are four political parties— the 

California Democratic Party, the California Republican 
Party, the Libertarian Party of California, and the Peace 
and Freedom Party— each of which has a rule prohibiting 
persons not members of the party from voting in the 
part\s primary. 3 Petitioners brought suit in the United 
States District Court for the Eastern District of California 
against respondent California Secretary of State, alleging, 
inter alia, that California; blanket primary violated their 
First Amendment rights of association, and seeking de­
claratory and injunctive relief. The group Californians for 
an Open Primary, also respondent, intervened as a party 
defendant. The District Court recognized that the new 
law would inject into each partjs primary substantial 
numbers of voters unaffiliated with the party. 984 
F. Supp. 1288, 1298-1299 (1997). It further recognized 
that this might result in selection cf a nominee different 
from the one party members would select, or at the least 
cause the same nominee to commit himself to different 
positions. Id., at 1299. Nevertheless, the District Court 
held that the burden on petitioners’rights of association 
was not a severe one, and was justified by state interests 
ultimately reducing to this: ‘bnhanc(ing] the democratic

the apportionment of presidential delegates. See Cal. Elec. Code Ann. 
§§15151, 15375, 15500 (West Supp. 2000). Instead, the State tabulates 
the presidential primary in two ways: according to the number of votes 
each candidate received from the entire voter pool and according to the 
amount each received from members of his own party. The national 
parties may then use the latter figure to apportion delegates. N’or does 
it apply to the election of political party central or district committee 
members; only party members may vote in these elections. See Cal. 
Elec. Code Ann. §2151 (West 1996 and Supp. 200u).

3Each of the four parties was qualified under California law when 
they filed this suit. Since that time, the Peace and Freedom Party has 
apparently lost its qualified status. See Brief for Petitioners 16 (citing 
Child of the 60s Slips, Los Angeles Times, Feb. 17, 1999, p. B-6).
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nature of the election process and the representativeness 
of elected officials." Id., at 1301. The Ninth Circuit, 
adopting the District Courts opinion as its own, affirmed. 
169 F. 3d 646 (1999). We granted certiorari. 52S U. S. 
1133 (2000).

II
Respondents rest their defense of the blanket primary 

upon the proposition that primaries play an integral role 
in citizens’selection of public officials. As a consequence, 
they contend, primaries are public rather than private 
proceedings, and the States may and must play a role in 
ensuring that they serve the public interest. Proposition 
198, respondents conclude, is simply a rather pedestrian 
example of a States regulating its system of elections.

We have recognized, of course, that States have a major 
role to play in structuring and monitoring the election 
process, including primaries. See Burdick v. Takushi, 504 
U. S. 42S, 433 (1992); Tashjian v. Republican Party o f 
Conn., 479 U. S. 20S, 217 (1986). We have considered it 
‘too plain for argument," fo" example, that a State may 
require parties to use the primary format for selecting 
their nominees, in order to assure that intraparty competi­
tion is resolved in a democratic fashion. American Party o f 
Tex. v. White, 415 U. S. 767, 781 (1974); see also Tashjian, 
supra, at 237 (SCALL\, J., dissenting). Similarly, in order 
to avoid burdening the general election ballot with frivo­
lous candidacies, a State may require parties to demon­
strate 'h significant modicum of support" before allowing 
their candidates a place on that ballot. See Jenness v. 
Fortson, 403 U. S. 431, 442 (1971). Finally, in order to 
prevent ‘Jaarty raiding— a process in which dedicated 
members of one party formally switch to another party to 
alter the outcome of that partjs primary— a State may 
require party registration a reasonable period of time 
before a primary election. See Rosario v. Rockefeller, 410
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U. S. 752 (1973). Cf. Kusper v. Pontikes, 414 U. S. 51 
(1973) (23-month w a iting  period unreasonable).

W hat we have not held, however, is tha t the processes 
by which political parties select th e ir nominees are, as 
respondents would have it, wholly public affairs that 
States may regulate freely.4 To the contrary, we have 
continually stressed tha t when States regulate parties' 
in terna l processes they must act w ith in  lim its  imposed by 
the Constitution. See, e.g., Eu v. San Francisco County 
Democratic Central Comm., 489 U. S. 214 (19S9); Demo­
cratic Party o f United States v. Wisconsin ex re I. La Follette, 
450 U. S. 107 (1981). In  th is regard, respondents'reliance 
on Sm ith  v. Allwright, 321 U. S. 649 (1944), and Terry v. 
Adams, 345 U. S. 461 (1953), is misplaced. In  Allwright, 
we invalidated the Texas Democratic Pam s rule lim iting  
participation in  its prim ary to whites; in Terry, we in va li­
dated the same rule promulgated by the Jaybird Demo­
cratic Association, a ‘^elf-governing vo lun tary  club," 345 
U. S., at 463. These cases held only that, when a State 
prescribes an election process that gives a special role to 
politica l parties, i t  ‘bndorses, adopts and enforces the 
discrim ination against Negroes," tha t the parties (or, in 
the case of the Jaybird Democratic Association, organiza­
tions that are ‘fc>art and parcel" of the parties, see id., at 
482 (Clark, J., concurring)) bring into the process— so that 
the parties’ d iscrim inatory action becomes state action 
under the Fifteenth Amendment, /illw right, supra, at

* On this point, the dissent shares respondents’view, at least where 
the selection process is a state-run election. The right not to associate, 
i t  says, 'Is simply inapplicable to participation in a state election.” 
'[A|n election, unlike a convention or caucus, is a public affair.” Post, at 
6 (opinion of STEVENS, J.). Of course it is, but when the election deter­
mines a partsd nominee it is a party affair as well, and, as the cases to 
be discussed in text demonstrate, the constitutional rights of those 
composing the party cannot be disregarded.
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664; see also Terry. 345 U. S., at 4S4 (Clark, J., concur­
ring); id., at 469 (opinion of Black, J.). They do not stand 
for the proposition that party affairs are public affairs, 
free of F irs t Amendment protections— and our la ter hod- 
ings make that entire ly  clear.5 See, e.g., Tashjian, supra.

Representative democracy in  any populous un it of gov­
ernance is unimaginable w ithout the ab ility  of citizens to 
band together in  promoting among the electorate candi­
dates who espouse the ir political views. The formation of 
national political parties was almost concurrent w ith  the 
formation of the Republic itself. See Cunningham, The 
Jeffersonian Republican Party, in  1 H isto ry of U. S. P o liti­
cal Parties 239, 241 (A. Schlesinger ed., 1973). Consistent 
w ith  this tradition, the Court has recognized that the F irs t 
Amendment protects ‘the freedom to jo in  together in. 
furtherance of common political beliefs," Tashjian, supra, 
a t 214—215, which ‘hecessarily presupposes the freedom to

sThe dissent is therefore wrong to conclude that A llw r ig h t and Terry 
demonstrate that '(t]he protections that the F irst Amendment affords 
to the internal processes of a political party do not encompass a right to 
exclude nonmembers from voting in a state-required, state-financed 
primary election." Post, at 6 (internal quotation marks and citation 
omitted). Those cases simply prevent exclusion that violates some 
independent constitutional proscription. The closest the dissent comes 
to identifying such a proscription in this case is its reference to 'the 
F irst Amendment associational interests" of citizens to participate in 
the primary of a party to which they do not belong, and the 'fundame n- 
tal righf'o f citizens 'to cast a meaningful vote for the candidate of their 
choice.” Post, at 13. As to the latter: Selecting a candidate is quite 
different from voting for the candidate of one} choice. I f  the 'fund a- 
mental right" to cast a meaningful vote were really at issue in this 
context, Proposition 198 would be not only constitutionally permissible 
but constitutionally required, which no one believes. As for the associ a- 
tionai 'lnterest"in selecting the candidate of a group to which one does 
not belong, that falls far short of a constitutional right, i f  indeed it can 
even fairly be characterized as an interest. I t  has been described in our 
cases as a 'tlesire— and rejected as a basis for disregarding the First 
Amendment right to exclude. See in fra , at 16
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identify the people who constitute the association, and to 
lim it the association to those people only,” La Follette, 450 
U. S., at 122. That is to say, a corollary of the righ t to 
associate is the right not to associate. “Freedom of ass o- 
ciation would prove an empty guarantee i f  associations 
could not lim it control over their decisions to those who 
share the interests and persuasions that underlie the 
association^ being.’ " Id., at 122, n. 22 (quoting L. Tribe, 
American Constitutional Law 791 (1978)). See also Rob­
erts v. United States Jaycees, 468 U. S. 609, 623 (1984).

In  no area is the political associations right to exclude 
more important than in the process of selecting its nomi­
nee. That process often determines the partjs positions 
on the most significant public policy issues of the day, and 
even when those positions are predetermined it  is the 
nominee who becomes the partj£ ambassador to the 
general electorate n winning it  over to the partjs views. 
See Timmons s. Twin Cities Area New Party, 520 U. S. 351, 
372 (1997) (STEVENS, J., dissenting) (‘But a partjs choice 
of a candidate is the most effective way in which that 
party can communicate to the voters what the party rep­
resents and, thereby, attract voter interest and support’). 
Some political parties— such as President Theodore Roose­
velts Bull Moose Party, the La Follette Progressives of 
1924, the Henry Wallace Progressives of 1948, and the 
George Wallace American Independent Party of 1968— are 
v irtua lly inseparable from their nominees (and tend not to 
outlast them). See generally E. Kruschke, Encyclopedia of 
Third Parties in the United States (1991).

Unsurprisingly, our cases vigorously affirm the special 
place the First Amendment reserves for, and the special 
protection it  accords, the process by which a political party 
‘fcelect[s] a standard bearer who L:st represents the 
partjs ideologies and preferences." Eu, supra, at 224 
(internal quotation marks omitted). The moment of choos­
ing the partjs nominee, we have said, is ‘the crucial
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juncture at which the appeal to common principles may be 
translated into concerted action, and hence to politica l 
power in  the community.” Tashjian, 479 U. S., at 216; see 
also id., at 235-236 (SCALIA, J., dissenting) (‘The ab ility  of 
the members of the Republican Party to select the ir own 
candidate . . .  unquestionably implicates an associational 
freedom’); Timmons, 520 U. S., a t 359 (‘[T]he New Party, 
and not someone else, has the r ig h t to select the New 
P artj^  standard bearer” (internal quotation marks omi t- 
ted)); id., at 371 (STEVENS, J., dissenting) (‘The members 
of a recognized political party unquestionably have a con­
s titu tiona l righ t to select the ir nominees for public office').

In  La Foilette, the State of Wisconsin conducted an open 
presidential preference prim ary.6 A lthough the voters did 
not select the delegates to the Democratic Partjs National 
Convention directly—  they were chosen la ter at caucuses of 
party members— Wisconsin law required these delegates 
to vote in  accord w ith  the prim ary results. Thus allow ing 
nonparty members to participate in  the selection of the 
partjs  nominee conflicted w ith  the Democratic Partjs 
rules. We held that, whatever the strength o f the state 
interests supporting the open p rim ary itself, they could 
not ju s tify  this ‘Substantial in trus ion into the associ a- 
tional freedom of members of the National Party." ~ 450

tiAn open primary differs from a blanket primary in that, although as 
in the blanket primary any person, regardless of party affiliation, may 
vote for a partjs nominee, his choice is lim ited to that parted nominees 
fo r  a l l  offices. He may not, for example, support a Republican nominee 
for Governor and a Democratic nominee for attorney general.

7The dissent, in attempting to fashion its new rule— that the right 
not to associate does not exist with respect to primary elections, see 
post, at 6— rewritesDemocratic Party o f  U nited States v. Wisconsin exrcl. 
La  Follette, 450 U. S. 107 (1981), to stand merely for the proposition that a 
political party has a First Amendment right to 'defin[e) the organization 
and composition of its governing units," post, at 3. In fact, however, the 
state-imposed burden at issue in La Follette was the “ihtrusion by those
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U. S., at 126.
Californias blanket primary violates the principles set 

forth in these cases. Proposition 198 forces political pa r­
ties to associate w ith— to have their nominees, and hence 
their positions, determined by— those who, at best, have 
refused to affiliate w ith  the party, and, at worst, have 
expressly affiliated w ith  a rival. In  this respect, i t  is 
qualitatively different from a closed primary. Under that 
system, even when i t  is made quite easy for a voter to

with adverse political principles’"upon the selection of the partjs nom i- 
nee (in that case its presidential nominee). 450 U. S., at 122 (quoting Ray 
v. B la ir, 343 U. S. 154, 221-222 (1952) (per curiam}). See also 450 U. S., 
at 125 (comparing asserted state interests with burden created by the 
'Imposition of voting requirements upon’’delegates). Of course La Follette 
involved the burden a state regulation imposed on a national party, but 
that factor affected only the weight of the Statd interest, and had no 
bearing upon the existence vel no r of a partjs First Amendment right to 
exclude. 450 U. S., at 121-122, 125-126. Although JUSTICE STEVENS now 
considers this interpretation of L a  Follette %pecious" see post, at 4, n. 3, 
he once subscribed to it  himself. His dissent from the order dismissing 
the appeals in B e llo tti v. Connolly described La Follette thusly: 'There 
this Court rejected Wisconsirs requirement that delegates to the 
partjd Presidential nominating convention, selected in a primary open 
to nonparty voters, must cast their convention votes in accordance w ith 
the primary election results. In our view, the interests advanced by the 
State . . .  did not justify its substantial intrusion into the associational 
freedom of members of the National Party. . .. Wisconsin required  
convention delegates to cast their votes for candidates who might have 
drawn their support from nonparty members. The results of the partjd 
decisionmaking process m ight thereby have been distorted." 460 U. S. 
1C57, 1062-1063 (1983) (e mphasis in ordinal).

Not only does the dissent principle of no right to exclude conflict 
with our precedents, but it also leads to nonsensical results. In Tash­
jia n  v. Republican Party o f  Conn., 479 U. S. 208 (1986), we held that the 
First Amendment protects a partjd right to invite independents to 
participate in the primary. Combining Tashjian with the dissent rule 
affirms a partjs constitutional right to allow outsiders to select its cand i- 
dates, but denies a partjs constitutional right to reserve cr-'-lidate 
selection to its own members. The First Amendment would thus guaran­
tee a partjs right to lose its identity, but not to pr eserve it.
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change his party affiliation the day of the primary, and 
thus, in  some sense, to 'fcross over," at least he must fo r- 
mally b e co m e  a  m e m b e r  o f  th e  p a r t y ;  and once he does so, 
he is lim ited to voting for candidates of that party.3

The evidence in this case demonstrates that under 
California^ blanket primary system, the prospect of ha v- 
ing a partjs nominee determined by adherents of an 
opposing party is far from remote—  indeed, i t  is a dem­
and present danger. For example, in  one 1997 survey of 
California voters 37 percent of Republicans said that they 
planned to vote in the 1998 Democratic gubernatorial 
primary, and 20 percent of Democrats said they planned to 
vote in  the 1998 Republican United States Senate p r i­
mary. Tr. 668-669. Those figures are comparable to the 
results of studies in other States w ith blanket primaries. 
One expert testified, for example that in Washington the 
number of voters crossing over from one party to another 
can rise to as high as 25 percent, id ., at 511, and another 
that only 25 to 33 percent of all Washington voters lim it 
themselves to candidates of one party throughout the 
ballot, App. 136. The impact of voting by nonparty mem­
bers is much greater upon minor parties, such as the 
Libertarian Party and the Peace and Freedom Party. In 
the firs t primaries these parties conducted following Cali- 
forniss implementation of Proposition 198, the total votes

8In this sense, the blanket primary also may be constitutionally d is­
tinct from the open primary, see n. 6, supra, in which the voter is lim ­
ited to one partjd ballot. See La  Follctle, supra, at 130, n. 2 (Powell. J., 
dissenting) (*[T]he act of voting in the Democratic primary fairly can be 
described as an act of affiliation w ith the Democratic Party. .. . The 
situation might be different in those States w ith blanket’primaries— 
i.e., those where voters are allowed to participate in the primaries of 
more than one party on a single occasion, selecting the primary they 
wish to vote in with respect to each individual elective office'). This 
case does not require us to determine the constitutionality of open 
primaries.
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cast for party candidates in  some races was more than 
double the total number of registered p a rty  members. 
California Secretary of State, Statemenc of Vote, P rim ary 
Election, June 2, 1998, http://primary98.ss.ca.gov/Final/ 
Official_Results.htm; California Secretary of State, Re­
port of Registration, May 1998, http://www.ss.ca.gov/ 
elections/elections_u.htm.

The record also supports the obvious proposition tha t 
these substantial numbers of voters who help select the 
nominees of parties they have chosen not to jo in  often 
have policy views tha t diverge from those of the party 
fa ith fu l. The 1997 survey of Californ ia voters revealed 
significantly d ifferent policy preferences between party 
members and prim ary voters who ‘brossed over” from 
another party. PI. Exh. 8 (Addendum to M ervin Field 
Report). One expert went so fa r as to describe it  as ‘In ­
evitable [under Proposition 198] tha t parties w ill be forced 
in some circumstances to give the ir officia l designation to 
a candidate whcs not preferred by a m ajority or even 
p lu ra lity  o f party members." Tr. 421 (expert testimony of 
Bruce Cain).

In  concluding that the burden Proposition 198 imposes 
on petitioners’ rights of association is not severe, the 
N in th  C ircu it cited testimony th a t the prospect of m a li­
cious crossover voting, or ra id ing, is slight, and that even 
though the numbers o f ‘benevolent” crossover voters were 
significant, they would be determ inative in  only a small 
number of races.5 169 F. 3d, at 656-657. But a single 
election in  which the party nominee is selected by non- 
party members could be enough to destroy the party. In  
the 1860 presidential election, i f  opponents of the fledgling

9The N inth Circuit defined a crossover voter as one 'Who votes for a 
candidate of a party in which the voter is not registered. Thus, the 
cross-over voter could be an independent voter or one who is registered 
to a competing political party." 169 F, 3d 6*16, 656 (1999).

http://primary98.ss.ca.gov/Final/
http://www.ss.ca.gov/
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Republican Party had been able to cause its nom ination of 
a pro-slavery candidate in  place of Abraham Lincoln, the 
coalition of in trapa rty  factions forming behind him  like ly  
would have disintegrated, endangering the partjs su r- 
vival and thw arting  its  effort to f i l l  the vacuum le ft by the 
dissolution of the Whigs. See generally, 1 Political Parties 
& Elections in  the United States: An Encyclopedia 39S- 
408, 5S7 (L. Maisel ed. 1991). Ordinarily, however, being 
saddled w ith  an unwanted, and possibly antithetica l, 
nominee would not destroy the party but severely tra n s ­
form it. ‘[R]egulating the identity  of the partiesleaders,” 
we have said, ‘inay . . .  color the parties’ message and 
interfere w ith  the parties’decisions as to the best means 
to promote that message.” Eu, 489 U. S., at 231, n. 21.

In  any event, the deleterious effects of Proposition 19S 
are not lim ited to a ltering the identity of the nominee. 
Even when the person favored by a m ajority of the party 
members prevails, he w ill have prevailed by taking some­
what different positions— and, should he be elected, w ill 
continue to take somewhat different positions in  order to 
be renominated. As respondents’own expert concluded, 
‘[t]he policy positions of Members of Congress elected from 
blanket prim ary states are . . . more moderate, both in  au 
absolute sense and re lative to the other party, and so are 
more reflective of the preferences of the mass of voters at 
the center of the ideological spectrum." App. 109 (expert 
report of Elisabeth R. Gerber). I t  is unnecessary to cu ­
mulate evidence of th is phenomenon, since, after all, the 
whole purpose of Proposition 198 was to favor nominees 
w i th ‘frioderate" positions. Id., at 89. I t  encourages can­
didates— and officeholders who hope to be renominated— 
to curry favor w ith  persons whose views are more ‘be n- 
tr is t" than those of the party base. In  effect, Proposition 
198 has simply moved the general election on_- step earlier 
in the process, at the expense of the parties’ ab ility  to 
perform the ‘basic function"of choosing the ir own leaders. 
Kusper, 414 U. S., a t 58.
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Nor can we accept the Court of Appeals’contention that 

the burden imposed by Proposition 198 is minor because 
petitioners are free to endorse and financially support the 
candidate of their choice in the primary. 169 F. 3d, at 659. 
The ability of the party leadership to endorse a candidate 
is simply no substitute for. the party members’ability to 
choose their own nominee. In  E u ,  we recognized that 
party-leadership endorsements are not always effective— 
for instance, in New Yorls 19S2 gubernatorial primary, 
Edward Koch, the Democratic Party leaderships choice, 
lost out to Mario Cuomo. 489 U. S., at 228, n. IS. One 
study has concluded, moreover, ‘..iat even when the lead­
ership-endorsed candidate has won, the effect of the en­
dorsement has been negligible. I b id . (citing App. in E u  v. 
S a n  F r a n c is c o  C o u n ty  D e m o c r a t ic  C e n t r a l  C o m m ., 0. T. 
1988, No. 87 -1269, pp. 97-98). New Yorls was a closed 
primary; one v uld expect leadership endorsement to be 
even less effective in  a blanket primary, where many of 
the voters are unconnected net only to the party leader­
ship but even to the party itself. In  any event, the ability 
of the party leadership to endorse a candidate does not 
assist the party rank and file, who may not themselves 
agree w ith the party leadership, but do not want the 
partjs choice d ecided by outsiders.

We are sim ilarly unconvinced by respondents'claim that 
the burden is not severe because Proposition 198 does not 
lim it the parties from engaging fu lly  in  o th e r  traditional 
party behavior, such as ensuring orderly internal party 
governance, maintaining party discipline in the legisla­
ture, and conducting campaigns. The accuracy of this 
assertion is highly questionable, at least as to the first two 
activities. That party nominees w ill be equally observant 
of internal party procedures and equally respectful of 
party discipline when their nomination depends on the 
general electorate rather than on the party faithful seems
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to us improbable. Respondents themselves suggest as 
much when they assert tha t the blanket prim ary system 
"'V ill lead to the election of more representative problem 
solvers’ who are less beholden to party officials'" Brie f for 
Respondents 41 (emphasis added) (quoting 169 F. 3d, at 
661). In  the end, however, the effect of Proposition 198 on 
these other activities is beside the point. We have consis­
tently refused to overlook an unconstitutional restriction 
upon some F irst Amendment activ ity  sim ply because i t  
leaves other F irs t Amendment activ ity  unimpaired. See, 
e.g., Spence v. Washington, 41S U. S. 405, 411, n. 4 (1074) 
(per curiam); Kasper, 414 U. S., at 5S. There is simply no 
substitute for a partjs selecting its own candidates.

In  sum, Proposition 198 forces petitioners to adulterate 
the ir candidate-selection process— the 'basic function of a 
politica l party,” ibid.— by opening i t  up to persons wholly 
unaffilia ted w ith the party. Such forced association has 
the like ly  outcome—  indeed, in  this case the intended 
outcome—  of changing the parties’message. We can th in k  
of no heavier burden on a politica l partjs associational 
freedom. Proposition 198 is therefore unconstitutional 
unless i t  is narrow ly tailored to serve a compelling state 
interest. See Timmons, 520 U. S., at 358 ('Regulations 
imposing severe burdens on [partie^ rights must be 
narrow ly tailored and advance a compelling state in te r ­
est’). I t  is to that question which we now turn.

I l l
Respondents proper seven state interests they claim are 

compelling. Two of them—  producing elected officials who 
better represent the electorate and expanding candidate 
lebate beyond the scope of partisan concerns— are sim ply 
.lrcumlocution for producing nominees and nominee posi­
tions other than those the parties would choose i f  le ft to 
the ir own devices. Indeed, respondents adm it as much. 
For instance, in  substantiating the ir in terest in Teprese n-
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tativeness," respondents point to the fact that ‘Officials 
elected under blanket primaries stand closer to the me­
dian policy positions of their dis<.rictV' than do those s e- 
lected only by party members. Br ;i for Respondents 40. 
And in  explaining their desire to increase debate, respon­
dents claim that a blanket primary forces parties to recon­
sider long standing positions since it  ‘bompels [their] 
candidates to appeal to a larger segment of the electorate.” 
Id ., at 46. Both of these supposed interests, therefore, 
reduce to nothing more than a stark repudiation of free­
dom of political association: Parties should not be free to 
select their own nominees because those nominees, and 
the positions taken by those nominees, w ill not be conge­
nial to the majority.

We have recognized the inadmissibility of this sort of 
‘Interest” before. In H u r le y  v. I r i s h - A m e r ic a n  G a y , L e s ­
b ia n  a n d  B is e x u a l  G r o u p  o f  B o s to n , In c ., 515 U. S. 557
(1995), the South Boston Allied War Veterans Council 
refused to allow an organization of openly gay, lesbian, 
and bisexual persons (GLIB) to participate in the councib 
annual St. Patricld Day parade. GLIB s"ed the council 
under Massachusetts'public accommodation law, claiming 
that the council impermissibly denied them access on 
account of their sexual orientation. After noting that 
parades are expressive endeavors, we rejected G L IK  
contention that Massachusetts’public accommodation law 
oveirode the counciM right to choose the content of its own 
message. Applying the law in such circumstances, we 
held, made apparent that its ‘b lject [was] simply to r  e- 
quire speakers to modify the content of their expression to 
whatever extent beneficiaries of the law choose to alter it  
w ith messages of their own. . . .  [I]n the absence of some 
further, legitimate end, this object is merely to allow 
exactly what the general rule of speakeis autonomy fo r- 
bids.” Id ., at 578.

Respondents’th ird  asserted compelling interest is that
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the blanket prim ary is the only way to ensure tha t d isen­
franchised persons enjoy the rig h t to an effective vote. By 
‘disenfranchised,’’ respondents do not mean those who 
cannot vote; they mean simply independents and members 
of the m inority  party in  ‘kafe” d istricts. These persons are 
disenfranchised, according to respondents, because under 
a closed prim ary they are unable to participate in what 
amounts to the determ inative election— the m ajority 
partjd prim ary; the only way to ensure they have an 
'bffective” vote is to force the party to open its prim ary to 
them. This also appears to be nothing more than 
reform ulation of an asserted state inte est we have a l­
ready rejected— recharacterizing nonpa y members'keen 
desire to participate in  selection of the partjs nominee as 
'disenfranchisement" i f  that desire is not fu lfilled. We 
have said, however, tha t a ‘honmembeis desire to partic i- 
pate in  the partjs affairs is overborne by the countervai I* 
ing and legitimate r ig h t of the party to determine its own 
membership qualifications.” Tashjian, 479 U. S., ac 215- 
216, n. 6 (citing Rosario v. Rockefeller, 410 U. S. 752 
(1973), and Nader v. Schaffer, 417 F. Sapp. 837 (Conn.), 
sum m arilv affl, 429 U. S. 989 (1975)). The voteis desire 
to participate does not become more weighty simply 
because the State supports it. Moreover, even i f  i t  were 
accurate to describe the p ligh t o f the non-party-member in 
a safe d is tric t as ‘disenfranchisement," Proposition 19S is 
not needed to solve the problem. The voter who feels 
h im self disenfranchised should sim ply jo in the party. 
That may put him to a hard choice, but i t  is not a state- 
imposed restriction upon his  freedom of association, 
whereas compelling party members to accept his selection 
of the ir nominee is  a state-imposed restriction upon theirs.

Respondents'remaining four asserted state interests— 
prom oting fairness, affording voters greater choice, in ­
creasing voter participation, and protecting privacy— are 
not, like the others, autom atically out of the running; but
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neither are they, in  th e  c ir c u m s ta n c e s  o f  t h i s  ca se , compel­
ling. That determination is not to be made in the abstract, 
by asking whether fairness, privacy, etc., are highly sig­
nificant values; but rather by asking whether the a s p e c t o f 
fairness, privacy, etc., addressed by the law at issue is 
highly significant. And for all four of these asserted in te r­
ests, .ve find it not to be.

The aspect of fairness addressed by Proposition 198 is 
presumably the supposed inequity of not permitting non- 
party members in ‘kafe" districts to determine the party 
nominee. I f  that is unfair at all (rather than merely a 
consequence of the eminently democratic principle that— 
except where constitutional imperatives intervene—  the 
majority rules), it  seems to us less unfa ir than permitting 
nonparty members to hijack the party. As for affording 
voters greater choice, it  is obvious that the net effect of 
this scheme— indeed, its avowed purpose— is t(re d u ce  the 
scope of choice, by assuring a range of candidates who are 
all more ‘kentrist.” This may well be described as broa d- 
ening the range of choices fa v o r e d  b y  th e  m a jo r ity — but 
that is hardly a compelling state interest, i f  indeed i t  is 
even a legitimate one. The interest in increasing voter 
participation is just a variation on the same theme (more 
choices favored by the majority w ill produce more voters), 
and suffers from the same defect. As for the protection of 
privacy: The specific privacy interest at issue is not the 
confidentiality of medical records or personal finances, but 
confidentiality of ones party affiliation. Even i f  (as seems 
unlikely) a scheme for administering a closed primary 
could not be devised in which the voteri declaration of 
party affiliation would not be public information, we do 
not th ink that the Stated interest in assuring the privacy 
of this piece of information in all cases can conceivably be 
considered a ‘tompelling" one. I f  such information were 
generally so sacrosanct, federal statutes would not require 
a declaration of party affiliation as a condition of appoint-
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neither are they, in  th e  c ir c u m s ta n c e s  o f  t h i s  ca se , compel­
ling. That determination is not to be made in the abstract, 
by asking whether fairness, privacy etc., are highly sig­
nificant values; but rather by asking whether the a sp e c t of 
fairness, privacy, etc., addressed by the law at issue is 
highly significant. And for all four of these asserted in te r­
ests, we find it  not to be.

The aspect of fairness addressed by Proposition 19S is 
presumably the supposed inequity of not permitting non- 
party members in %afe" districts to determine the party 
nominee. I f  that is unfair at all (rather than merely a 
consequence of the eminently democratic principle that— 
except where constitutional imperatives intervene—  the 
majority rules), it  seems to us less unfair than permitting 
nonparty members to hijack the party. As for affording 
voters greater choice, it is obvious that the net effect of 
this scheme— indeed, its avowed purpose— is ta e d u c e  the 
scope of choice, by assuring a range of candidates who are 
all more ‘tentrist.” This may well be described as broa d- 
ening the range of choices fa v o r e d  b y  th e  m a jo r ity — but 
that is hardly a compelling state interest, i f  indeed i t  is 
even a legitimate one. The interest in increasing voter 
participation is just a variation on the same theme (more 
choices favored by the majority w ill produce more voters), 
and suffers from the same defect. As for the protection of 
privacy: The specific privacy interest at issue is not the 
confidentiality of medical records or personal finances, but 
confidentiality of ones party affiliation. Even i f  (as seems 
unlikely) a scheme for administering a closed primary 
could not be devised in which the voted declaration of 
party affiliation would not be public information, we do 
not th ink that the States interest in assuring the privacy 
of this piece of information in all cases can conceivably be 
considered a ‘fcompelling" one. I f  such information were 
generally so sacrosanct, federal statutes would not require 
a declaration of party affiliation as a condition of appoint-
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raent to certain offices. See, e.g., 47 U. S. C. § 154(b)(5) 
('[M ]aximum number of commissioners [of the Federal 
Communications Commission] who may be members of 
the same politica l party shall be a number equal to the 
least number of commissioners which constitutes a m a jo r­
ity  of the fu ll membership of the Commission’); 47 U. S. C. 
§396(c)(l) (1994 ed., Supp. I l l )  (no more than five m em ­
bers of Board of Directors of Corporation for Public B road­
casting may be of same party); 42 U. S. C. §2000e-4(a) (no 
more than three members of Equal Employment O pportu­
n ity  Commission may be of same party).

F inally, we may observe that even i f  a ll these state 
interests were compelling ones, Proposition 19S is not a 
narrow ly tailored means of furthering them. Respondents 
could protect them a ll by resorting to a nonpartisan b lan­
ket prim ary. Generally speaking, under such a system, 
the State determines what qualifications it  requires for a 
candidate to have a place on the prim ary ballot— which 
may include nomination by established parties and voter- 
petition requirements for independent candidates. Each 
voter, regardless o f party  affilia tion, may then vote for any 
candidate, and the top two vote getters (or however many 
the State prescribes) then move on to the general el ction. 
This system has a ll the characteristics of the partisan 
blanket prim ary, save the constitutionally crucial one: 
Prim ary voters are not choosing a partjs nominee. Under 
a nonpartisan blanket primary, a State may ensure more 
choice, greater participation, increased 'privacy," and a 
sense of ‘fa irness— all w ithout severely burdening a 
politica l partjs F irs t Amendment r ig h t of associ ation.

•k it it

Respondents’legitim ate state interests and petitioners’ 
F irs t Amendment rights are not inherently incompatible. 
To the extent they are in this case, the State of California 
has made them so by forcing politica l parties to associate
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with those who do not share their beliefs. And it  has done 
this at the ‘fcrucial juncture” at which party members 
traditionally find their collective voice and select their 
spokesman. T a s h jia n , 479 U. S., at 216. The burden 
Proposition 198 places on petitioners’ rights of political 
association is both severe and unnecessary. The judgment 
for the Court of Appeals for the N inth C ircuit is reversed.

I t  i s  s o  o rd e re d .
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J u s t ic e  K e n n e d y , co n c u rr in g .

Proposition 198, the product of a statewide popular 
in itia tive , is a strong and recent expression of the w ill of 
California^ electorate. I t  is designed, in  part, to fu rthe r 
the object of w idening the base of voter participation in  
California elec ions. U n til a few weeks or even days be­
fore an election, many voters pay litt le  attention to cam ­
paigns and even less to the details of party politics. Fewer 
s t ill participate in  the direction and control of party a f­
fairs, for most voters consider the in terna l dynamics of 
party organization remote, partisan, and of slight interest. 
Under these conditions voters tend to become d is in te r­
ested, and so they re fra in  from voting altogether. To 
correct this, California seeks to make prim ary voting more 
responsive to the views and preferences of the electorate 
as a whole. The results of California^ blanket p rim ary 
system may demonstrate the efficacy of its solution, for 
there appears to have been a substantial increase in  voter 
interest and voter partic ipation. See Brie f for Respond­
ents 45-46.

Encouraging citizens to vote is a legitimate, indeed 
essential, state objective; for the constitutional order must 
be preserved by a strong, partic ipatory democratic process. 
In short, there is much to be said in favor of California^
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law; and I  might find this to be a close case i f  i t  were 
simply a way to make elections more fair and open or 
addressed matters purely of party structure.

The true purpose of this law, however, is to force a 
political party to accept a candidate it  may not want and, 
by so doing, to change the partjs doctrinal position on 
major issues. A n te , at 14. From the outset the State has 
been fair and candid to admit that doctrinal change is the 
intended operation and effect of its law. See, e .g ., Brief for 
Respondents 40, 46. I t  may be that organized parties, 
controlled— in fact or perception— by activists seeking to 
promote their self-interest rather than enhance the partjs 
long term support, are shortsighted and insensitive to the 
views of even their own members. A political party might 
be better served by allowing blanket primaries as a means 
of nominating candidates with broader appeal. Under the 
First Amendments guarantee of speech through free 
association, however, this is an issue for the party to 
resolve, not for the State. Political parties advance a 
shared political belief, but to do so they often must speak 
through their candidates. When the State seeks to direct 
changes in a political partjs philosophy by forcing upon it 
unwanted candidates and wresting the choice between 
moderation and partisanship away from the party itself, 
the S tats incursion on the partjs associational freedom 
is subject to careful scrutiny under the First Amendment. 
For these reasons I agree with the Courts opinion.

I add this separate concurrence to say that Proposition 
198 is doubtful for a further reason. In justification of its 
statute California tells us a political party has the means 
at hand to protect its associational freedoms. The party, 
California contends, can simply use its funds and re­
sources to support the candidate of its choice, thus de­
fending its doctrinal positions by advising the voters of its 
own preference. To begin with, this does not meet the 
parties’ First Amendment objection, as the Court well
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explains. Ante, at 13. The important additional point, 
however, is that, by reason of the Courts denial of First 
Amendment protections to a political partjs spending of 
its own funds and resources in cooperation w ith its pre­
ferred candidate, see Colorado Republican Federal Cam­
paign Comm, v. Federal Election Comrrri, 518 U. S. 604
(1996), the Federal Government or the State has the power 
to prevent the party from using the very remedy Califor­
nia now offers up to defend its law.

Federal campaign finance laws place strict lim its on the 
manner and amount of speech parties may undertake in 
aid of candidates. Of particular relevance are lim its on 
coordinated party expenditures, which the Federal Elec­
tion Campaign Act of 1971 deems to be contributions 
subject to specific monetary restrictions. See 90 Stat. 488, 
2 U. S. C. §441a(a)(7)(B)(i) (‘[Expenditures made by any 
person in  cooperation, consultation, or concert, with, or at 
the iequest or suggestion of, a candidate, his authorized 
political committees, or their agen s. shall be considered to 
be a contribution to such candidate’). Though we inval i- 
dated lim its on independent party expenditures Colorado 
Republican, the principal opinion did not question federal 
lim its placed on coordinated expenditures. See 518 U. S., at 
624-625 (opinion of BREYER, J.). Two Justices in dissent 
said that ‘bll money spent by a political party to secure 
the election of its candidate" would constitute coordinated 
expenditures and would have upheld the statute as ap­
plied in that case. See id., at 648 (opinion of STEVENS, J.). 
Thus, five Justices of the Court subscribe to the position 
that Congress or a State may lim it the amount a political 
party spends in direct collaboration w ith its preferred 
candidate for elected office.

In  my view, as stated in both Colorado Republican, 
supra, at 626 (opinion concurring in judgment and dis­
senting n part), and in Nixon v. Shrink Missouri Govern­
ment Ps>C, 523 U.S. __ ,___  (2000) (dissenting opinion),
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these recent cases deprive politica l parties of the ir F irs t 
Amendment rights. Our constitutional trad ition  is one in  
v/hich political parties and the ir candidates make common 
cause in  the exercise of politica l speech, which is subject to 
F irs t Amendment protection. T h rre  is a practical identity  
of interests between parties and cheir candidates during 
an election. Our unfortunate decisions rem it the politica l 
party to use of ind irect or covert speech to support its 
preferred candidate, hardly a resu lt consistent w ith  free 
thought and expression. I t  is a perversion of the F irst 
Amendment to force a political party to warp honest, 
straightforward speech, exemplified by its vigorous and 
open support of its favored candidate, into the covert speech 
of soft mcney and issue advocacy so that it  may escape 
burdensome spending restrictions. In a regime where 
campaign spending cannot otherwise be lim ited—  the 
structure this Court created on its  own in Buckley v. Valeo, 
424 U. S. 1 (1976) (per curiam } —restric ting the amounts a 
politica l party may spend in  collaboration w ith  its own 
candidate is a vio lation of the political partjs F irs t 
Amendment rights

Were the views of those who would uphold both C a lifo r­
nios blanket prim ary system and lim ita tions on coord i- 
nated party expenditures to become prevailing law, the 
State could control political parties at two v ita l points in 
the election process. First, i t  could mandate a blanket 
p rim ary to weaken the partjs a b ility  to defend and mai n- 
ta in  its doctrinal positions by a llow ing nonparty members 
to vote in  the prim ary. Second, i t  could impose severe 
restrictions on the amount of funds and resources the 
party could spend in efforts to counteract the States do c- 
tr in a l intervention. In other words, the F irst Amendment 
in ju ry  done by the Courts ru ling  in  Colorado Republican 
would be compounded were Californ ia to prevail in  the 
instan t case.

When the State seeks to regulate a political partj^
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nomination process as a means to shape and control p o liti­
cal doctrine and the scope of political choice, the F irst 
Amendment gives substantial protection to the party from 
the manipulation. In  a free society the State is directed by 
political doctrine not the other way around. With these 
observations, I join the opinion of the Court.

Cite as: 530 U. S .  (2000) 5
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J ust ice  Stevens , with whom Ju st ic e  G in sburg  joins 
as to Part I, discanting.

Today the Court construes the First Amendment as a 
lim ita tion on a States power to broaden voter particip a- 
tion in elections conducted by the State. The Courts 
holding is novel and, in my judgment, plainly wrong. I  am 
convinced that Californios adoption of a blanket primary 
pursuant to Proposition 198 does not violate the First 
Amendment, and that its use in  primary elections for state 
offices is therefore valid. The application of Proposition 
198 to elections for United States Senators and Represen­
tatives, however, raises a more difficu lt question under 
the Elections Clause of the United States Constitution, 
A rt. I, §4, cl. 1. I  shall first explain my disagreement w ith 
the Courts resolution of the First Amendment issue and 
then comment on the Elections Clause issue.

I
A States power to determine how its officials are to be 

elected is a quintessential attribute of sovereignty, This 
case is about the State of Californios power to decide who 
may vote in an election conducted, and paid tor, by the
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State.1 The United States Constitution imposes con­
straints on the States’power to lim it access to the polls, 
but we have never before held or suggested that it  imposes 
any constraints on States’power to authorize additional 
citizens to participate in any state election for a state 
office. In  my view, principles of federalism require us to 
respect the policy choice made by the States voters in 
approving Proposition 19S.

The blanket primary system instituted by Proposition 
198 does not abridge ‘the ability of citizens to band t o- 
gether in  promoting among the electorate candidates who 
espouse their political views.” A n te ,  at 6.2 The Courts 
contrary conclusion rests on the premise that a political

‘See Tashjian v. Republican Party o f  Conn., 479 U. S. 20S, 217 (1986) 
(observing that the United States Constitution grants States a broad 
power to prescribe the manner of elections for certain federal offices, 
which power is matched by state control over the election process for state 
offices). In California, the Secretary of State administers the provisions of 
the State Elections Code and has some supervisor/ authority over county 
election officers. Cal. Govt. Code Ann. §12172.5 (West 1992 an.- Supp. 
2000). Primary and other elections are administered and paid for primar­
ily by county governments. Cal. Elec. Code Ann, §§13000-13001 (West 
1996 and Supp. 2000). Anecdotal evidence suggests that each statewide 
election in California (whether primary or general) costs governmental 
units between $45 million and $50 million.

2Prominent members of the founding generation would have d is­
agreed w ith the Courts suggestion that representative democracy is 
‘Unimaginable" without political parties, ante, at 6, though their anti­
party thought ultimately proved to be inconsistent w ith their partisan 
actions. See, e.g., R. Hofstadter, The Idea of a Party System 2-3 (1969) 
(noting that 'the creators of the firs t American party system on both 
sides, Federalists and Republicans, were men who looked upon parties 
as sores on the body politic’). A t best, some members of that generation 
viewed parties as an unavoidable product of a free state that were an 
evil to be endured, though most viewed them as an evil to be abolished 
or suppressed. Id., at 16-17, 24. Indeed, parties ranked high on the 
lis t of evils that the Constitution was designed to check. Id ., at 53; see 
The Federalist No. 10 (J. Madison).



Cite as: 530 U. S. (2000) 3

S t e v e n s , J . ,  d i s s e n t in g

partjs freedom of expressive association includes a ‘Hght 
not to associate,’’which in  tu rn  includes a r igh t to exclude 
voters unaffilia ted w ith  the party from partic ipating in  the 
selection of that partjd nominee in  a prim ary election. 
Ante, at 6-7. In  drawing this conclusion, however, the 
Court blurs two distinctions tha t are critical: (1) the d is ­
tinction between a private organization rig h t to define 
itse lf and its messages, on the one hand, and the S ta ts  
r igh t to define the obligations of citizens and organiza­
tions performing public functions, on the other; and 
(2) the distinction between laws that abridge partic ipation 
in  the political process and those that encourage such 
participation.

When a political party defines the organization and 
composition of its governing units, when it  decides what 
candidates to endorse, and when i t  decides whether and 
how to communicate those endorsements to the public, i t  
is engaged in the k ind of private expressive associational 
activ ity  tha t the F irs t Amendment protects. Timmons v. 
Twin Cities Area New Party, 520 U. S. 351, 354-355, n. 4, 
359 (1997) (recognizing partjs righ t to select its own sta n- 
dard-bearer in context of minor party that selected its can­
didate through means other than a primaryV id., at 371 
(STEVENS, J., dissenting); Eu v. Sen Francisco County 
Democratic Central Comm., 489 U. S. 214 (1989); Demo­
cratic Party o f United States v. Wisconsin ex rel. La  Follette, 
450 U. S. 107, 124 (1981) ('A poh tical partjs choice among 
the various ways of determining the makeup of a S ta ts  
delegation to the partjd national convention is protected by 
the Constitution’); Cousins v. Wigoda, 419 U. S. 477, 491 
(1975) Illino is ' interest in  protecting the in tegrity of its 
electoral process cannot be deemed compelling in the con­
text of the selection of delegates to the National Party Con-
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vention” (emphasis added)).3 A  political party could, i f  a 
majority of its members chose to do so, adopt a platform 
advocating white supremacy and opposing the election of 
any non-Caucasians. Indeed, i t  could decide to use its funds 
and oratorical skills to support only those candidates who 
were loyal to its racist views. Moreover, i f  a State permitted

■*The Court! disagreement with this interpretation of La Follette is 
specious. Ante, at 3-9, n. 7 (claiming that state-impcsed burden actu­
ally at issue in La Follette was intrusion of those with adverse political 
principles into partjs primary). A more accurate characterization of 
the nature of La Follette reasoning is provided by Justice Powell: 'In 
analyzing the burden imposed on associational freedoms in this case, 
the Court treats the Wisconsin law as the equivalent of one regulating 
delegate selection, and, relying on Cousins v. Wigoda, 419 U.S. 477 
(1975), concludes that any interference with the National Partj^ accepted 
delegate-selection procedures impinges on constitutionally protected 
rights." Democratic Party of I'nited States v. Wisconsin ex rel. La Follette, 
450 U. S. 107, 123 (1981) (fissenting opinion). Indeed, the La Follette 
Court went out of its way to characterize the Wisconsin law in this man­
ner in order to avoid casting doubt on the constitutionality of open prima­
ries. Id., at 121 (majority opinion) (noting that the issue was not whether 
an open primary was constitutional but 'Whether the State may compel 
the National Party to seat a delegation chosen in a way that violates the 
rules of the Party"). The fact that the La Follette Court also characterizes 
the Wisconsin law at one point as a law 'lmpos(ing) . .. voting require­
ments" on delegates, id,, at 125, does not alter the conclusion that La 
Follette is a case about state regulation of internal party processes, not 
about regulation of primary elections. State-mandated intrusion upon 
either delegate selection or delegate voting would surely implicate the 
affected partjs First Amendment right to define the organization and 
composition of its governing units, but it is clear that California intrudes 
upon neither in this case. Ante, at 2-3, n. 2.

La Follette and Cousins also stand for the proposition that a State! 
interest in regulating at the national level the types of party activities 
mentioned in the text is outweighed by the burden that state regulation 
would impose on the parties' associational rights. See Bellotti v. 
Connolly, 460 U.S. 1057, 1062-1063, and n. 3 (1983) (STEVENS, J., 
dissenting) (quoted in part ante, at 9, n. 7). In this case, however, 
California does not seel: to regulate such activities at all. much less to 
do so at the national level,
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its political parties to select the ir candidates through con­
ventions or caucuses, a racist party would also be free to 
select only candidates who would adhere to the party line.

As D is tric t Judge Levi correctly observed in  an opinion 
adopted by the N in th  C ircuit, however, the associational 
rights of politica l parties are neither absolute nor as com­
prehensive as the rights enjoyed by wholly private associa­
tions. 169 F. 3d 646, 654—655 (1999); cf. Timmons, 520 
U. S., at 360 (concluding tha t while regulation of en­
dorsements implicates political parties’ in terna l affa irs 
and core associational activities, regulation of access to 
election ballot does not); La  Follette, 450 U. S., at 120-121 
(noting tna t it  'hiay well be correct” to conclude that party 
associational rights are not unconstitu tionally in fringed by 
state open prim ary); id ., at 131-132 (Powell, J., dissent­
ing) (concluding that associational rights of major politica l 
parties are lim ited  by parties’ lack of defined ideological 
orienta tion and politica l mission). I th ink  i t  clear— though 
the point has never been decided by this Court— ‘tha t a 
State may require parties to use the prim ary form at for 
selecting the ir nominees." Ante, at 4. The reason a State 
may impose this significant restriction on a partjs ass o- 
ciational freedoms is tha t both the general election and 
the p rim ary are quintessential forms of state action.4 I t  is 
because the prim ary is state action tha t an organization— 
whether i t  calls itse lf a political party or just a ‘Jaybird ’’ 
association— may not deny ncu-Caucasians the r ig h t to 
participate in  the selection of its nominees. Terry v. A d ­
ams, 345 U. S. 461 (1953); S m ith  v. A llw rig h t, 321 U. S.

* Indeed, the primary serves an essential public function given that, 
*(a)s a practical matter, the ultimate choice of the mass of voters is 
predetermined when the nominations (by the major political parties] have 
been made." Morse v. Republican Party of Va., 517 U S. 136, 205-206 
(1996) (opinion of STEVENS, J.) see also United States'/. Classic. 313 U. S. 
299,319(1941).
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649, 663-664 (1944). The Court is quite righ t in stating 
that those cases ‘do not stand for the proposition that 
party affairs are [w holly] public affairs, free of F irst 
Amendment protections.” Ante, at 6. They do, however, 
stand for the proposition tha t prim ary elections, unlike 
most 'barty affairs." are state action. 5 The protections 
that the F irst Amendment affords to the ‘in ternal pro c- 
esses"of a political party, ib id ., do not encompass a righ t 
to exclude nonmembers from voting in  a state-required, 
state-financed prim ary election.

The so-called ‘bight not to associate” that the Court 
relies upon, then, is sim ply inapplicable to participation in  
a state election. A  politica l party, like any other associa­
tion, may refuse to allow non-members to participate in 
the partjd decisions when it  is conducting its own affairs; 6 
Californios blanket p rim ary system does nof infringe this 
principle. Ante, a t 2-3, n. 2. But an election, unlike a 
convention or caucus, is a public affair. Although it is true 
that we have extended F irst Amendment protection to a 
partjs right to inv ite  independents to participate in its 
primaries, Tashjian v. Republican P arty o f Conn., 479

’ Contrary to what the Court seems to think. I do not rely on Terry 
and Atlwright as the basis for an argument that state accommodation 
of the parties'desire to exclude nonmembers from primaries would 
necessarily violate an independent constitutional proscription such as 
the Equal Protection Clause (though I do not rule that out). Cf. ante, at 
6, n. 5. Rather. I cite them because our recognition that constitutional 
proscriptions apply to primaries illustrates that primaries— as integral 
parts of the election process by which the people select their govern­
ment— are state affairs, not intirnal party affairs.

®The Stale asserts a compelling interest in preserving the overall 
integrity of the electoral process, providing secrecy of the ballot, in ­
creasing voter participation in primaries, and preventing harassment of 
voters. But all of those interests go to the conduct of the Presidential 
preference primary— not to the imposition of voting requirements upon 
those who, in a separate process, are eventually selected as delegates." 
La Follette. -150 U. S., at 124-125.
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U. S. 208 (1986), neither that case nor any other has held 
or suggested tha t the ‘Hght not to associate” imposes a 
lim it on t in  States power to open up its prim ary elections 
to all voters eligible to vote in a general election. In  my 
view, while state rules abridging partic ipation in its  elec­
tions should be closely scrutinized,7 the F irs t Amendment 
does not in h ib it the State from acting to broaden v'-'ter 
access to state-run, state-financed elections. When a State 
acts not to lim it  democratic participation but to expand 
the ab ility  of individuals to participate in the democratic 
process, i t  is acting not as a foe of the F irs t Amendment 
but as a friend and ally.

A lthough I  would not endorse it, I could at least under­
stand a constitutional rule that protected a partjs ass o- 
ciational rights by allowing i t  to refuse to select its cand i­
dates through state-regulated prim ary elections. See 
M archioro  v. Chaney, 442 U. S. 191, 199 (1979) (There can 
be no complaint that (a] partjd [F irst Amendment] right to 
govern itse lf has been substantially burdened by [state 
regulation] when the source of the complaint is the partjs 
own decision to confer critical authority on the [party gov­
erning un it being regulated]’); cf. Tashjian, 479 U. S., at 237 
(SCALIA, J., dissenting) (‘I t  is beyond my understanding 
why the Republican Partjs delegation of its democratic 
choice [of candidates] to a Republican Convention [ra ther 
than a prim ary] can be proscribed [by the State], but its 
delegation of tha t choice to nonmembers of the Party 
cannot’) . A  meaningful ‘Hght not to associate," i f  there is 
such a righ t in  the context of lim iting  an electorate, ought to 
enable a party to insist on choosing its nominees at a con­
vention or caucus where non-members could be excludr d. In

’ See Timmons v. Twin Cities Area New Party, 520 U. S. 351, 3/0 (1997) 
(Stevens, J.. dissenting) (general election ballot access re: triction); 
Bullock v. Carter, 405 U.S. 134 (1972) (primary election ballet access 
restriction).
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the real world, however, anyone can ‘jo in" a political party 
merely by asking for the appropriate ballot at the appropri­
ate time or (at most) by registering w ith in  a state-defined 
reasonable period of time before an election; neither past 
voting history nor the votes race, religion, or gender can 
provide a basis for the partjs refusal to ‘Associate” w ith an 
unv.elcome new member. See 169 F. 3d, at 655, and n. 20. 
There is an obvious mismatch between a supposed constitu­
tional righ t 'hot to associate” and a rule that turns on 
nothing more than the state-defined tim ing of the new 
associates application for membership. See La Follette, 450 
U. S., at 133 (Powell, J., dissenting) ('As Party affiliation 
becomes . . .  easy for a voter to change (shortly before a 
particular primary election] in order to participate in  [that] 
election, the difference between open and closed primaries 
loses its practical significance’).

The Courts reliance on a politica l partjs T ight not to 
associate” as a basis for lim itin g  a States power to conduct 
prim ary elections w ill inevitably require it either to draw 
unprincipled distinctions among various prim ary configu­
rations or to a lter voting practices throughout the Nation 
in fundamental ways. Assuming tha t a registered Demo­
crat or independent who wants to vote in the Republican 
gubernatorial primary can do so merely by asking for a 
Republican ballot, the Republican Partjs constitutional 
right ‘hot to associate” is pretty feeble i f  the only cost it  
imposes on that Democrat or independent is a loss of his 
right to vote for non-Republican candidates for other offices. 
Cf. ante, at 10. n. 8. Subtle distinctions of this minor import 
are grist for state legislatures, but they demean the process 
of constitutional adjudication. Or, as JUSTICE SCALU put 
the matter in his dissenting opinion in Tashjian:

“The . . .  voter who, while steadfastly refusing to reg­
ister as a Republican, casts a vote in (a non-closed]
Republican primary, forms no more meaningful an
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issociation’w ith  the Party than does the independent 
or the registered Democrat who responds to questions 
by a Republican Party pollster. I f  the concept of free­
dom of association is extended to such casual contacts, 
i t  ceases to be of any analytic use." 479 U. S., at 235.

I t  is noteworthy tha t the bylaws of each of the political 
parties that are petitioners in  this case unequivocally 
state that partic ipation in  partisan prim ary elections is to 
be lim ited  to registered members of the party only. App. 
7, 15, 16, IS. Under the Courts reasoning, i t  would seem 
to follow that conducting anything but a closed partisan 
prim ary in  the face of such bylaws would necessarily 
burden the parties"' freedom to identify the people who 
constitute the association.’ " Ante, at 6-7. Given that open 
primaries are supported by essentially the same state 
interests tha t the Court disparages today and are not as 
‘harrow" as nonpartisan primaries, ante, at 14-1S, there 
is surely a danger tha t open primaries w ill fare no better 
against a F irs t Amendment challenge than blanket p rim a ­
ries have.

By the D is tric t Courts count, 3 States presently have 
blanket primaries, while an additional 21 States have 
open primaries and 8 States have semi-closed primaries in  
which independents may participate, 169 F. 3d, at 650. 
This Courts willingness to invalidate the prim ary 
schemes of 3 States and cast serious constitutional doubt 
on the schemes of 29 others at the partiesbehest is, as the 
D is tric t Court r ig h tly  observed, ‘bn extraordinary in t r u ­
sion into the complex and changing election laws of the 
States [that] . . . remove[s] from the American politica l 
system a method for candidate selection tha t many States 
consider beneficial and which in the uncertain future 
could take on new appeal and importance.” Id ., at 654.8

“When coupled with our decision in Tashjian that a party may re-
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In  my view, the F irs t Amendment does not mandate 
that a putatively private association be granted the power 
to dictate the organizational structure o f state-run, state- 
financed prim ary elections. I t  is not th is  Courts constit u- 
tional function to choose between the competing visions of 
what makes democracy work— party autonomy and disi- 
pline versus progressive inclusion o f the entire electorate 
in  the process of selecting the ir public officials— tha t are 
held by the litigants in  this case. OCallaghan v. State, 
914 P. 2d 1250, 1263 (Alaska 1996); see also Taskjian, 479 
U. S., at 222-223; Luther v. Borden, 7 How. 1, 40-42 (1849). 
That choice belongs to the people. U. S. Term L im its, Inc. v. 
Thornton, 514 U. S. 779, 795 (1995).

Even i f  the T ight not to associate’’ did authorize the 
Court to review the States policy choice, its evaluation of 
the competing interests at stake is seriously flawed. For 
example, the Courts conclusion tha t a blanket prim ary 
severely burdens the parties’ associational interests in 
selecting the ir standard bearers does not appear to be 
borne out by experience w ith  blanket prim aries in Alaska 
and Washington. See, e.g., 169 F. 3d, a t 656-659, and n. 
23. Moreover, that conclusion rests substantia lly  upon the

quire a State to open up a closed primary, this intrusion has even 
broader implications. It is arguable that, under the Courts reasoning 
combined with Tashjian, the only noi. naiing options open for the 
States to choose without party consent are: (1) not to have primary 
elections, or (2) to have what the Court calls a 'honpartisan primary"— 
a system presently used in Louisiana— in which candidates previously 
nominated by the various political parties and independent candidates 
compete. Ante, at IS. These two options are the same in practice 
because the latter is not actually a 'primary" in the common, partisan 
sense of that term at all. Rather, it is a general election with a runoff 
that has few of the benefits of democratizing the party nominating 
process that led the Court to declare the Stated ability to require 
nomination by primary "too plain for argument.' " Ante, at •(; see 
Lightfoot v. Eu, 96-1 F. 2d 365, S72-873 (CA9 1992) (explaining state 
interest in requiring direct partisan primary).
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Courts claim that ‘[t)he evidence before the D is tric t 
Court" disclosed a 'blear and present danger" that a 
partjs nominee may be determined by adherents of an 
opposing party. Ante, at 10. This hyperbole is based upon 
the Courts liberal view of its appellate role, not upon the 
record and the D is tric t Courts factual findings. Following 
a bench tr ia l and the receipt of expert witness reports, the 
D is tric t Court found tha t ‘there is litt le  evidence that 
ra id ing [by members of an opposing party] wall be a factor 
under the blanket prim ary. On th is point there is almost 
unanim ity among the politica l scientists who were called 
as experts by the p la in tiffs  and defendants.” 169 F. 3d, at 
656. W hile the Court is entitled to test this find ing by 
making an independent exam ination of the record, the 
evidence i t  cites— includ ing the results of the June 199S 
primaries, ante, at 10-11, which should not be considered 
because they are not in the record— does not come close to 
demonstrating that the D is tr ic t Courtd factual finding is 
clearly erroneous. Bose Corp. v. Consumers Union o f 
U nited States, Inc., 466 U. S. 485, 49S-501 (19S4).

As to the Courts concern tha t benevolent crossover 
voting impinges on party associational interests, ante, at 
11, the D is tric t Court found tha t experience w ith a b lan ­
ket prim ary in Washington and other evidence ‘feu g- 
gest[ed] that there w ill be particu la r elections in  which 
there w ill be a substantia l amount of cross-over voting . . . 
although the cross-over vote w ill rare ly change the o u t­
come of any election and in  the typical contest w ill not be 
at significantly higher levels than in  open prim ary states.” 
169 F. 3d, at 657. In  my view, an em pirically debatable 
assumption about the re lative number and effect of like ly  
crossover voters in a b lanket prim ary, as opposed to an 
open prim ary or a nom inally closed prim ary w ith  only a 
brie f pre-registration requirement, is too th in  a reed to 
support a credible F irs t Amendment distinction. See 
Tashjian, 479 U. S., at 219 (rejecting States interest in
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keeping prim ary closed to cu rta il benevolent crossover 
voting by independents given tha t independents could 
easily cross over even under closed prim ary by sim ply 
registering as party members).

On the other side of the balance, I  would rank as ‘bu b- 
stantia l, indeed compelling/’ju s t as the D is tric t Court did, 
Calii’ornias interest in  fostering democratic government 
by ‘(increasing the representativeness of elected officials, 
g iving voters greater choice, and increasing voter tu rnout 
and participation in  [electoral processes].’’ 169 F. 3d, at 
662;9 cf. Timmons, 520 U. S., at 364 (‘[W]e [do not] require 
elaborate, empirical verification of the weightiness of the 
States asserted justifications’). The Courts glib rejection 
o f the S ta te  interest in increasing voter participation, 
ante, at 17, is particu larly  regrettable. In  an era of d ra ­
m atically declining voter participation, States should be 
free to experiment w ith  reforms designed to make the 
democratic process more robust by involving the entire 
electorate in the process of selecting those who w ill serve 
as government officials. Opening the nom inating process 
to a ll and encouraging voters to participate in  any election 
tha t draws the ir in terest is one obvious means of achiev­
ing this goal. See B rie f for Respondents 46 (noting tha t 
study presented to D is tric t Court showed higher voter 
tu rnou t levels in  blanket prim ary states than in  open or 
closed prim ary states); ante, at 1 (KENNEDY, J., concur-

9In his concurrence, JUSTICE KENNEDY argues that the State has no 
valid interest in changing party doctrine through an open primary, and 
suggests that the States assertion of this interest somehow irrevocably 
taints its blanket primary system Ante, at 2. The Timmons balancing 
test relied upon by the Court, ante, at 14. however, does not support 
that analysis. Timmons and our myriad other constitutional cases that 
weigh burdens against state interests merely ask whether a state 
interest justifies the bu-den that the State is imposing on a constitu­
tional right; the fact that me of the asserted state interests may not be 
valid or compelling under the circumstances does not end the analysis.
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ring). I  would also give some weight to the F irs t Am end­
ment associational interests of nonmembers of a party 
seeking to participate in  the prim ary process,10 to the 
fundam ental r ig h t of such nonmembers to cast a m eaning­
fu l vote for the candidate of the ir choice, B urd ick  v. Taku- 
shi, 504 U. S. 428, 445 (1992) (KENNEDY, J., dissenting), and 
to the preference of almost 60% of California voters— 
including a m ajority of registered Democrats and Republi­
cans— for a blanket prim ary. 169 F.3d, a t 649; see Tash- 
jia n , 479 U. S., at 236 (SCALIA, J., dissenting) (preferring 
in form ation on whether m ajority of rank-and-file party 
members support a particu lar proposition than whether 
state party convention does so). In  my view, a State is 
unquestionably entitled to rely on this combination of 
interests in  deciding who may vote in a prim ary election 
conducted by the State. I t  is indeed strange to find tha t 
the F irs t Amendment forecloses this decision.

I I
The Elections Clause of the United States Constitution, 

A rt. I, §4, cl. 1, provides that ‘(t]he Times, Places an d 
M anner of holding Elections for Senators and Representa­
tives, shall be prescribed in  each State by the Legislature  
thereof’ (emphasis added). This broad constitutional 
grant of power to state legislatures is 'friatched by state 
control over the election process for state offices." Tash­
jia n , 479 U. S., at 217. For the reasons given in Part I, 
supra , I  believe i t  would be a proper exercise of these 
powers and would not violate the F irs t Amendment for the

IQSee La Follette, 450 U.S., at 135-136 (Powell, J., dissenting); cf. 
Tashjian, 479 U. S., at 215-216, n. 6 (discussing cases such as Rosario v. 
Rockefeller, 410 U.S. 752 (1973), in which nonmembers'associational 
interests were overborne by state interests that coincided with party 
interests); Bellotti v. Connolly, 460 U. S., at 1062 (STEVENS, J., dissent­
ing) (discussing associational rights of voters).
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California Legislature to adopt a blanket prim ary system. 
This particular blanket p rim ary system, however, was 
adopted by popular in itia tive . A lthough th is distinction is 
not relevant w ith respect to elections for state offices, it  
is unclear whether a state election system not adopted 
by the legislature is constitutional insofar as i t  applies 
to the manner of electing United States Senators and 
Representatives.

The California Constitu tion empowers the voters of the 
State to propose statutes and to adopt or reject them. A rt. 
2, §S. I f  approved by a m ajority vote, such 'In itia tive  
statutes” generally take effect im m ediately and may not 
be amended or repealed by the California Legislature 
unless the voters consent. A rt. 2, §10. The amendments 
to the California Election Code tha t changed the state 
prim ary from a closed system to the blanket system pres­
ently at issue were the result of the voters’March 1996 
adoption of Preposition 19S, an in itia tive  statute.

The text of the Elections Clause suggests that such an 
in itia tive  system, in  which oopular choices regarding the 
manner of state elections are unreviewable by independ­
ent legislative action, may not be a valid method of exer­
cising the power tha t the Clause vests in  state ‘Legisl a- 
ture[s].” I t  could be argued tha t th is reasoning does not 
apply in  California, as the California Constitution fu rther 
provides that ‘[t]he legislative power of this State is 
vested in  the California Legislature . . ., but the people 
reserve to themselves the powers of in itia tive  and referen­
dum.” A rt. 4, §1. The vicissitudes o f state nomenclature, 
however, do not necessarily control the meaning of the 
Federal Constitution. Moreover, the United States House 
of Representatives has determined in  an analogous con­
text that the Elections C lausd specific reference to 'the 
Legislature" is not so broad as to encompass the general
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‘legislative power of the State.” 11 Under that view, Cali- 
fornias classification of voter-approved in itia tives as an 
exercise of legislative power would not render such in it ia ­
tives the act of the California Legislature w ith in  the 
meaning of the Elections Clause. Arguably, therefore, 
Californios blanket prim ary system for electing United 
States Senators am. Representatives is invalid. Because 
the point was neither raised by the parties nor discussed 
by the courts below, I  reserve judgment on it. I  believe, 
however, that the importance of the point merits fu rther 
attention.

* * *

For the reasons stated in  Part I of this opinion, as well 
as those stated more fu lly  in the D is tric t Courts excellent 
opinion, I respectfully dissent.

11 Baldwin v. Trowbridge, 2 Bartlett Contested Election Cases, H. R. 
Misc. Doc. No. 152, -list Cong., 2d Sess., -16, 47 (1366) ('(Under the 
Elections Clause,] power is conferred upon the legislature. But what is 
meant by the legislature?’ Does it mean the legislative power of the 
State, which would include a convention authorized to prescribe fun­
damental law; or does it mean the legislature eo nomine, as known in 
the political history of the country? The (C)ommittee (of Elections for 
the U. S. House of Representatives] have adopted the latter construc­
tion').
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One way that candidates for public office in California gain access to 
the general ballot is by winning a qualified political partes primary. 
In 1996, Proposition 198 changed the States partisan primary from a 
closed primary, in which only a political partvg members can vote on 
its nominees, to a blanket primary, in which each voteis ballot lists 
every candidate regardless of party affiliation and allows the voter to 
choose freely among them. The candidate of each party who wins the 
most votes is that part\d nominee for the general election. Each of 
petitioner political parties prohibits nonmembers from voting in the 
part^ primary. They filed suit against respondent state official, a 1- 
leging, inter alia, that the blanket primary violated their First 
Amendment rights of association. Respondent Californians for an 
Open Primary intervened. The Distrct Court held that the primary 
burden on petitioners'associational rights was not severe and was 
justified by substantial state interests. The Ninth Circuit affirmed.

Held: California! blanket primary violates a political party; First 
Amendment right of association. Pp. 4-19.

(a) States play a major role in structuring and monitoring the pri­
mary election process, but the processes by which political parties 
select their nominees are not wholly public affairs that States may 
regulate freely. To the contrary, States must act within limits im­
posed by the Constitution when regulating parties’ internal proc­
esses. See, e.g., Eu v San Francisco County Democratic Central 
Comm., 439 U. S. 214. Respondents misplace their reliance on Smith 
v. Allwright, 321 U. S. 649, and Terry v. Adams, 345 U. S. 461, which 
held not that party affairs are public affairs, free of First Amendment 
protections, see, e.g., Tashjian v. Republican Party of Conn., 479 U. S.
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208, but only that, when a State prescribes an election process that 
gives a special role to political parties, the parties’discriminatory a c- 
tion becomes state action under the Fifteenth Amendment. This Na­
tion has a tradition of political associations in which citizens band to­
gether to promote candidates who espouse their political views. The 
First Amendment protects the freedom to join together to further 
common political beliefs, id., at 214-215, which presupposes the free­
dom to identify those who constitute the association, and to limit the 
association to those people. Democratic Parly of United States v, Wis­
consin ex rel. La Follette, 450 U. S. 107, 122. In no area is the political 
association! right to exclude more important than in its candidate- 
selection process. That process often determines the partjs positions 
on significant public policy issues, and it is the nominee who is the 
party! ambassador charged with winning the general elector, e over 
to its views. The First Amendment reserves a special place, and ac­
cords a special protection, for that process, Eu, supra, at 224, because 
the moment of choosing the partjs nominee is the crucial juncture at 
which the appeal to common principles may be tro lslated into con­
certed action, and hence to political power, Tashjian, supra, at 216.
.California! blanket primary violates these principles. Proposition 
198 forces petitioners to adulterate their candidate-selection proc­
ess— a political partjs basic function— by opening it up to persons 
wholly unaffiliated with the party, who may have different views 
from the party. Such forced association has the likely outcome— m- 
deed, it is Proposition 198! intended outcome— of changing the par­
ties’message. Because there is no heavier burden on a political 
partjd associational freedom, Proposition 198 is unconstitutional 
unless it is narrowly tailored to serve a compelling state interest. See 
Timmons'/. Turin Cities Area New Party, 520 U. S. 351, 358. Pp. 4-14.

(b) None of respondents'seven proffered state interests— produc­
ing elected officials who better represent the electorate, expanding 
candidate debate beyond the scope of partisan concerns, ensuring 
that disenfranchised persons enjoy the right to an effective vote, 
promoting fairness, affording voters greater choice, increasing voter 
participation, and protecting privacy— is a compelling interest jusi- 
fying California! intrusion into the parties’associational rights. Pp. 
14-18.

169 F. 3d 646, reversed.

SCALIA, J., delivered the opinion of the Court, in which REHNQUIST, 
C, J., and OC ONNOR, KENNEDY, SOUTER, THOMAS, and BREYER, JJ., 
joined. K e n n e d y , J., filed a concurring opinion. S te v e n s ,  J., filed a 
dissenting opinion, in which GlNSBURC, J„ joined as to Part I.
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election ballots shall be prepared and distributed by the director in the manner 

prescribed in this section. The director shall prepare and provide a primary election 

ballot for each political party that contains all ol' the candidates o f that party for 

elective state executive and state and national legislative offices. The director shall 

print the ballots on white paper and place the names o f all candidates who have 

properly filed in groups according to offices. The order o f the placement o f the names 

for each office shall be as provided for the general election ballot. Blank spaces may 

not be provided on the ballot for the writing or pasting in o f names.

(b) A voter may vote only one primary election ballot. A  voter may vote a 

political party ballot only i f  the voter is registered as affiliated with that party, or is 

allowed to participate in the party primary tinder the party's bylaws. For the purpose 

o f determining which primary election ballot a voter may use. a voter's party 

affiliation is considered to be the affiliation registered with the director as o f the 30th 

day before the primary election. I f  a voter changes party affiliation within the 30 days 

before the primary election, the voter's previous party affiliation shall be used for the 

determination under this subsection.

* Sec. 5. AS 15.25.150 is amended to read:

See. 15.25.150. Date of filing  petition. A candidate seeking nomination hv 

petition shall submit the information required under AS 15.25.180(a)(1) - (8) and

(11) - (17) to the d irector in the time and manner specified in AS 15.25.040. The 

fu ll petition w ith  voter signatures shall l>c [THE PETITION IS] filed with the 

director by actual physical delivery in person at or before 5:00 p.m., prevailing time. 

on the dav o f the prim ary election [JUNE 1] in the year in which a general election 

is held for the office, or by actual physical delivery to the director by registered or 

certified mail return receipt requested which is postmarked at or before 5:00 p.m., 

prevailing time, on the dav o f the prim ary election [JUNE 1] in the year in which a 

general election is held for the office, and received not more than 15 days after that 

time. I f  the postmark is illegible, a dated receipt from the post office where dispatched

shall be acceptable as evidence o f mailing. [IF JUNE 1 IS A SUNDAY OR 

HOLIDAY. THE DEADLINES FOR POSTMARKING AND RECEIPT OF THE 

PETITION SHALL BE EXTENDED 24 HOURS IN EACH INSTANCE.]

SCSCSIIB 193(JUD)
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* Sec. 6. AS 15.25.180(a) is amended to read:

(a) The petition must state in substance

(1) the fu ll name o f the candidate:

(2) die fu ll residence address o f the candidate and the date on which 

residency at that address began:

(3) the fu ll mailing address o f the candidate;

(4) the name o f the political group, i f  any, supporting the candidate:

(5) i f  the candidacy is for the office o f state senator or slate 

representative, the house or senate district o f which the candidate is a resident:

(6) the office for which the candidate is nominated:

(7) the date o f the election at which the candidate seeks election:

(8) the length o f residency in the state and in the district o f the

candidate;

(9) that the subscribers are qualified voters o f the state or house or 

senate district in which the candidate resides;

(10) that the subscribers request that the candidate’s name u- p'aced on 

the primary election ballot;

(11) that the proposed candidate accepts the nomination and w ill serve 

i f  elected, with the statement signed by the proposed candidate;

(12) the name o f the candidate as the candidate wishes it to appear on

the ballot:

(13) that the candidate is not a candidate for any other office to be 

voted on at the primary or general election and that the candidate is not a candidate for 

this office under any other nominating petition or declaration o f candidacy:

(14) that the candidate meets the specific citizenship requirements o f 

the office for which the person is a candidate;

(15) that the candidate w ill meet the specific age requirements o f the 

office for which the person is a candidate by the time that the candidate, i f  elected, is 

sworn into office; [AND]

(16) that the candidate is a qualified voter; a n d

(17) if the  c a n d id a c y  is for  the  office o f  the  go ve rno r ,  the  n a m e  of

SCSCSIIB 193(JUD) -4- • I I 130193F.
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IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY THE HOUSE FINANCE COMMITTEE

Offered: 4 11/01 
Referred: Rules

Sponsor(s): HOUSE RULES COMMIT FEE BY REQUEST OF THE GOVERNOR

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to the primary election and to the nomination of candidates for the 

general election; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section 

to read:

PURPOSE, The purpose of this Act is to

(1) comply with the decision of the United States Supreme Court in California 

Democratic Party v. Jones, 530 U.S. 567 (2000); and

(2) have a new system in place in time to conduct the next primary election in 

an orderly and efficient manner consistent with this court decision

* Sec. 2. AS 15.25.010 is amended to read:

Sec. 15.25.010. Provision for primary election. Candidates for the elective 

state executive and state and national legislative offices shall be nominated in a 

primary election by direct vote of the people in the manner prescribed by this chapter.

CS FOR HOUSE BILL NO. 193(FIN)

IIB0193d -1- CSIIB 193(FIN)
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The director shall prepare and provide a prim ary election ballot for each 

political party. A voter registered as affiliated with a political party may vote 

that party's ballot. A voter registered as nonpartisan or undeclared rather than 

as affiliated with a particular political partv may vote the political party ballot of 

the voter's choice unless prohibited from doing so under AS 15.25.014. A voter 

registered as affiliated with a political parts' may not vote the ballot of a different 

political party unless permitted to do so under AS 15.25.014.

* Sec. 3. AS 15.25 is amended by adding a new section to read:

Sec. 15.25.014. Participation in primary election selection of a political 

party's candidates, (a) Not later than 5:00 p.m., Alaska time, on September 1 of the 

calendar year before the calendar year in which a primary election is to be held, a 

political party shall submit a notice in writing to the director stating whether the party' 

bylaws expand or limit who may participate in the primary election for selection of the 

party's candidates for elective state executive and state and national legislative offices. 

A copy of the party's bylaws expanding or limiting who may participate in the primary 

election for selection of the party’s candidates, documentation required under (b) of 

this section, and other information required by the director, must be submitted along 

with the notice. The notice, bylaws, documentation, and other information required by 

the director shall be provided by the party's chairperson or another party official 

designated by the party's bylaws.

(b) Once a political part}' timely submits a notice and bylaws under (a) of this 

section and the director finds that the party has met the requirements of this chapter 

ard other applicable laws, the director shall permit a voter registered as affiliated with 

another party’ to vote the party's ballot if the voter is permitted by the party's bylaws to 

participate in the selection of the party's candidates and may not permit a voter 

registered as nonpartisan or undeclared to vote a party's ballot if the party’s bylaws 

restrict participation by nonpartisan or undeclared voters in the party’s primary. 

However, for a subsequent primary election, the party shall timely submit another 

notice, bylaws, documentation, and other information under (a) of this section if the 

party's bylaws regarding who may participate in the primary election for selection of 

the party's candidates change.

CSllB l'v3(FIN) -2- 11B0193(1
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(c) Part)' bylaws required to be submitted under (a) o f this section must be 

precleared by the United States Department of Justice under 42 U.S.C. 1973c (sec. 5, 

Voting Rights Act of 1965) before submission. Documentation of the preclearance 

must accompany the bylaws submitted under (a) of this section.

* Sec. 4. AS 15.25.060 is repealed and reenacted to read:

Sec. 15.25.060. Preparation and distribution of ballots, (a) The primary 

election ballots shall be prepared and distributed by the director in the manner 

prescribed in this section. The director shall prepare and provide a primary election 

ballot for each political party that contains all of the candidates of that party for 

elective state executive and state and national legislative offices. The director shall 

print the ballots on white paper and place the names of all candidates who have 

properly filed in groups according to offices. The order of the placement of the names 

for each office shall be as provided for the general election ballot. Blank spaces may 

not be provided on the ballot for the writing or pasting in of names.

(b) A voter may vote only one primary election ballot. A voter may vote a 

political party ballot only if the voter is registered as affiliated with that party', is 

allowed to participate in the party primary under the party's bylaws, or is registered as 

nonpartisan or undeclared rather than as affiliated with a particular politica' party' and 

the party's bylaws do not restrict participation by nonpartisan or undeclared voters in 

the party's primary-. For the purpose of determining which primary election ballot a 

voter may use, a voter's party affiliation is considered to be the affiliation registered 

with the director as of the 30th day before the primary election. If a voter changes 

party affiliation within the 30 days before the primary' election, the voter's previous 

party affiliation shall be used for the determination under this subsection.

* Sec. 5. AS 15.25.150 is amended to read:

Sec. 15.25.150. Date of filing petition. The petition is filed with the director 

by actual physical delivery- in person at or before 5:00 p.m., prevailing time, on the 

dav of the prim ary election [JUNE 1] in the year in which a general election is held 

for the office, or by actual physical delivery to the director by registered or certified 

mail return receipt requested which is postmarked at or before 5:00 p.m., prevailing 

time, on the dav of the primary election [JUNE 1] in the year in which a general

II BUI 93 d *3- CSI1B 193(FIN)
N e w  TiXZ U n d e r l i n e d  I  D E L E T E D  TEy.T B R A C E S  T E E ]



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

22-GH10S9\P

election is held for the office, and received not more than 15 days after that time. I f  the 

postmark is illegible, a dated receipt from the post office where dispatched shall be 

acceptable as evidence of mailing. [IF JUNE 1 IS A SUNDAY OR HOLIDAY, THE 

DEADLINES FOR POSTMARKING AND RECEIPT OF THE PETITION SHALL 

BE EXTENDED 24 HOURS IN EACH INSTANCE.]

* Sec. 6. AS 15.25.180(a) is amended to read:

(a) The petition must state in substance

(1) the full name of the candidate;

(2) tbe full residence address of the candidate and the date on which 

residency at that address began;

(3) the full mailing address of the candidate;

(4) the name of the political group, i f  any, supporting the candidate;

(5) if  the candidacy is for tb; office of state senator or state 

representative, the house or senate district of which the candidate is a resident;

(6) the office for which the candidate is nominated;

(7) the date of the election at which the candidate seeks election;

(8) the length of residency in the state and in the district of the

candidate;

(9) that the subscribers are qualified voters of the state or house or 

senate district in which the candidate resides;

(10) that the subscribers request that the candidate's name be placed on 

the primary election ballot;

(11) that the proposed candidate accepts the nomination and will serve 

if  elected, with the statement signed by the proposed candidate;

(12) the name of the candidate as the candidate wishes it to appear on

the ballot;

(13) that the candidate is not a candidate for any other office to be 

voted on at the primary' or general election and that the candidate is not a candidate for 

this office under any other nominating petition or declaration of candidacy;

(14) that the candidate meets the specific citizenship requirements of 

the office for which the person is a candidate;

CSIIH 193(F1N) -4 *
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(15) that the candidate will meet the specific age requirements of tire 

office for which the person is a candidate by the time that the candidate, if elected, is 

swom into office; [AND]

(16) that the candidate is a qualified voter: and

(17) if the candidacy is for the office of the governor, the name of 

the candidate for lieutenant governor running jointly with the candidate for 

governor.

* Sec. 7. AS 15.25.185 is amended to read:

Sec. 15.25.185. Eligibility of candidate. The provisions of AS 15.25.042 and

15.25.043 apply to determinations of a candidate's eligibility when a candidate seeks 

nomination by petition under AS 15.25.140 - 15.25.200 [AS 15.25.140 - 15.25.205].

* Sec. 8. AS 15.25.190 is amended to read:

Sec. 15.25.190. Placement of names on general [PRIMARY] election 

ballot. The director shall place the names and the political group affiliation of persons 

who have been properly nominated by petition on the general [PRIMARY] election 

ballot.

* Sec. 9. AS 15.25.200 is amended to read:

Sec. 15.25.200. W ithdrawal of candidate's name. If a candidate nominated 

by petition dies or withdraws

[(1)] after the petition has been filed [AND AT LEAST 4S DAYS 

BEFORE THE DATE OF THE PRIMARY ELECTION, THE DIRECTOR MAY 

NOT PLACE THE NAME OF THE CANDIDATE ON THE PRIMARY ELECTION 

BALLOT; OR

(2) ON OR AFTER THE DATE OF THE PRIMARY ELECTION] 

and 48 days or more before the general election, the director may not place the name 

of the candidate on the general election ballot.

* Sec. 10. AS 15.25.205 is repealed.

* Sec. 11. This Act takes effect immediately under AS 01.10.070(c).

HB0193d -5- CSMB 193(F1N)
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IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY THE SENATE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to the primary election and to the nomination of candidates for the 

general election; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section 

to read:

PURPOSE. The purpose of this Act is to

(1) comply with the decision of the United States Supreme Cuurt in California 

Democratic Party v. Jones, 530 U.S. 567 (2000); and

(2) have a new system in place in time to conduct the next primary election in 

an orderly and efficient manner consistent with this court decision.

* Sec. 2. AS 15.13.110(f) is amended to read:

(f) During the year in which the election is scheduled, each of the following 

shall file the campaign disclosure reports in the manner and at the times required by 

this section:

SENATE CS FOR CS FOR HOUSE BELL NO. 193(FIN)

-1- SCS CSI1B 193(FIN)
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1 (1) a person who, under the regulations adopted by the commission to

2 j implement AS 15.13.100, indicates an intention to become a candidate for elective

3 state executive or legislative office;

4 ij (2) a person who has filed a nominating petition under AS 15.25.140 -

5 j; 15.25.200 to become a candidate at the general [PRIMARY] election for elective state

6 || executive or legislative office;

(3) a person who campaigns as a write-in candidate for elective state 

executive or legislative office at the general election; and

(4) a group that receives contributions or makes expenditures on behalf 

of or in opposition to a person described in (1) - (3) of this subsection.

* Sec. 3. AS 15.25.010 is amended to read:

Sec. 15.25.010. Provision for prim ary election. Candidates for the elective

state executive and state and national legislative offices shall be nominated in a

primary election by direct vote of the people in the manner prescribed by this chapter.

The director shall prepare and provide a primary election ballot for each 

political party. A voter registered as affiliated with a political party mav vote 

that party 's ballot. A voter registered as nonpartisan or undeclared rather than 

as affiliated with a particular political partv mav vote the political party ballot of 

the voter's choice unless prohibited from doing so under AS 15.25.014. A voter 

registered as affiliated with a political partv mav not vote the ballot of a different 

political partv unless permitted to do so under AS 15.25.014.

* Sec. 4. AS 15.25 is amended by adding a new section to read:

Sec. 15.25.014. Participation in prim ary election selection of a political

party 's candidates, (a) Not later than 5:00 p.m., Alaska time, on September 1 of the 

calendar year before the calendar year in which a primary election is to be held, a

26 , political party shall submit a notice in writing to the director rinting whether the party
i

27 bylaws expand or limit who may participate in the primary election for selection of the
I

28 party's candidates for elective state executive and state and national legislative offices.

29 A copy of the party's bylaws expanding or limiting who may participate in the primary

30 election for selection of the party's candidates, documentation required under (b) of

31 this section, and other information required by the director, must be submitted along

I

SCSCSHB 193(FIN) -2-
N e w  Text: t l n d e i l i n e d  [ D E L E T E D  T E X T  B R A C K E T E D ]



1

2
n
J

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

22-GH1089\T

with the notice. The notice, bylaws, documentation, and other information required by 

the director shall be provided by the party's chairperson or another party official 

designated by the party's bylaws.

(b) Once a political party' timely submits a notice and bylaws under (a) of this 

section and the director finds that the party has met the requirements of this chapter 

and other applicable laws, the director shall permit a voter registered as affiliated with ; 

another party to vote the party's ballot if the voter is permitted by the party's bylaws to 

participate in the selection of the party's candidates and may not permit a voter 

registered as nonpartisan or undeclared to vote a party's ballot if the party's bylaws 

restrict participation by nonpartisan or undeclared voters in the party's primary. 

However, for a subsequent primary election, the party shall timely submit another 

notice, bylaws, documentation, and other information under (a) of this section if the 

party's bylaws regarding who may participate in the primary election for selection of 

the party's candidates change.

(c) Party bylaws required to be submitted under (a) of this section must be 

precleared by the United States Department of Justice under 42 U.S.C. 1973c (sec. 5, 

Voting Rights Act of 1965) before submission. Documentation of the preclearance 

must accompany the bylaws submitted under (a) of this section.

* Sec. 5. AS 15.25.060 is repealed and reenacted to read:

See. 15.25.060. Preparation and distribution of ballots, (a) The primary 

election ballots shall be prepared and distributed by the director in the manner 

prescribed in this section. The director shall prepare and provide a primary election 

ballot for each political party that contains all of the candidates of that party for 

elective state executive and state and national legislative offices. The director shall 

print the ballots on white paper and place the names o f all candidates who have 

properly filed in groups according to offices. The order o f the placement of the names 

for each office shall be as provided for the general election ballot. Blank spaces may 

not be provided on the ballot for the writing or pasting in of names.

(b) A voter may vote only one primary election ballot. A voter may vote a | 

political party ballot only if the voter is registered as affiliated with that party, is 

allowed to participate in the party primary under the party's bylaws, or is registered as
|

j1
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nonpartisan or undeclared rather than as affiliated with a particular political party and 

the party’s bylaws do not restrict participation by nonpartisan or undeclared voters in 

the party's primary. For the purpose of determining which primary election ballot a 

voter may use, a voter's party affiliation is considered to be the affiliation registered 

with the director as of the 30th day before the primary election. I f  a voter changes 1 

party affiliation within the 30 days before the primary election, the voter's previous 

party affiliation shall be used for the determination under this subsection.

* Sec. 6. AS 15.25.150 is amended to read:

Sec. 15.25.150. Date o f f ilin g  petition. A  candidate seeking nom ination bv > 

petition shall subm it the in fo rm ation  required under AS 15.25.180(a)(1) - (81 and

f i l l  - (171 to the d irec to r in the tim e and m anner specified in AS 15.25.040. The 

fu ll petition w ith  voter signatures shall be [THE PETITION IS] filed with the 

director by actual physical delivery in person at or before 5:00 p.m., prevailing time, 

on the dav o f the p rim a ry  election [JUNE 1] in the year in which a general election 

is held for the office, or by actual physical delivery to the director by registered or 

certified mail return receipt requested which is postmarked at or before 5:00 p.m., 

prevailing time, on the dav o f the p rim a ry  election [JUNE 1] in the year in which a 

general election is he d for the office, and received not more than 15 days after that 

time. I f  the postmark is illegible, a dated receipt from the post office where dispatched 

shall be acceptable as evidence of mailing. [IF JUNE 1 IS A SUNDAY OR 

HOLIDAY, THE DEADLINES FOR POSTMARKING AND RECEIPT OF THE 

PETITION SHALL BE EXTENDED 24 HOURS IN EACH INSTANCE.]

Sec. 7. AS 15.25.180(a) is amended to read:

(a) The petition must state in substance

(1) the full name of the candidate;

(2) the full residence address of the candidate and the date on which 

residency at that address began;

(3) the full mailing address of the candidate;

(4) the name of the political group, if  any, supporting the candidate;

(5) if  the candidacy is for the office of state senator or state 

representative, the house or senate district of which the candidate is a resident;

£oac,.6
o f

SCS CSII1J 193(FIN) -4-
N e w  T e x t :  U n d e r l i n e d  [ D E L E T E D  T E X T  B R A C K E T E D !



1

2

j

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

(6) the office for which the candidate is nominated;

(7) the date of the election at which the candidate seeks election;

(8) the length of residency in the state and in the district of the

candidate;

(9) that the subscribers are qualified voters of the state or house or 

senate district in which the candidate resides;

(10) that the subscribers request that the candidate's •>ame be placed on 

the primary election ballot;

(11) that the proposed candidate accepts the nomination and will serve 

if elected, with the statement signed by the proposed candidate;

(12) the name of the candidate as the candidate wishes it to appear on

the ballot;

(13) that the candidate is not a candidate for any other office to be
I

voted on at the primary or general election and that the candidate is not a candidate for j 

this office under any other nominating petition or declaration of candidacy;

(14) that the candidate meets the specific citizenship requirements of 

the office for which the person is a candidate;

(15) that the candidate will meet the specific age requirements of the 

office for which the person is a candidate by the time that the candidate, if elected, is 

sworn into office; [AND]

(16) that the candidate is a qualified voter; and

(17) i f  the candidacy is fo r  the office o f the governor, the name of 

the candidate fo r lieutenant governor runn ing  jo in tly  w ith  the candidate for 

governor.

* See. 8. AS 15.25.185 is amended to read:

Sec. 15.25.185. E lig ib ility 'o f  candidate. The provisions of AS 15.25.042 and

15.25.043 apply to determinations of a candidate's eligibility when a candidate seeks 

nomination bv petition under AS 15.25.140 - 15.25.200 [AS 15.25.140 - 15.25.205].

* Sec. 9. AS 15.25.190 is amended to read:

Sec. 15.25.190. Placement o f names on general [P R IM A R Y ] election 

ballo t. The director shall place the names and the political group affiliation of persons

22-GH10S9YT
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who have been properly nominated by petition on the general [PRIMARY] election 

ballot.

* Sec. 10. AS 15.25.200 is amended to read:

Sec. 15.25.200. W ithdrawal of candidate's name. If a candidate nominated 

by petition dies or withdraws

[(1)] after the petition has been filed [AND AT LEAST 48 DAYS 

BEFORE THE DATE OF THE PRIMARY ELECTION, THE DIRECTOR MAY 

NOT PLACE THE NAME OF THE CANDIDATE ON THE PRIMARY ELECTION | 

BALLOT; OR :
(2) ON OR AFTER THE DATE OF THE PRIMARY ELECTION] 

and 48 days or more before the general election, the director may not place the name ! 

of the candidate on the general election ballot.

* Sec. 11. AS 15.25.205 is repealed.

* Sec. 12. This Act takes effect immediately under AS 01.10.070(c).

SCS CSHB 193(FIN) -6-
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F r a n  U l m e r
LIEUTENANT GOVERNOR 
S T A T E  O F  A L A S K A

May 2, 2001

The Honorable Pete Kcllv, Co-Chair 
Senate Finance Committee 
Alaska State Legislature

‘ ~     " 111.518

1 am writing to request that you schedule SCS CSHB 193(JUD). "An Act relating to the primary' election 
and to the nomination of candidates for the general election; and providing for an effective date" for a 
Finance Committee hearing as soon as possible. It is essential that the Senate act on this bill so that the 
Alaska Legislature decides how the 2002 primary election will be conducted.

The version of HB 193 before your committee differs from the original version recommended by the 
Primary Elections Task Force (PETF) in one significant way: it removes the blanket primary ballot for 
undeclarcds and nonpartisans. That ballot would have allowed those voters to choose among all of the 
parties' candidates, if permitted by the parties' rules, just as they did prior to the Jones decision. Under the 
current version, those voters must pick a party ballot and can only vote for candidates of one party.

I would urge the Senate to consider the PETF version as it is the closest to what Alaska's blanket primary 
system has been for many years, it conforms to the requirements of the Jones case, and it maxi .izes 
freedom of choice for voters, which is what Alaskans want. I have enclosed a copy of the Task Force's 
recommendations.

The Senate Judiciary Committee made a minor change in the House version pertaining to the date that 
petition candidates must file their candidacy. The House version required that petition candidates would 
appear only on the general election ballot and would file by June 1 in the year in which the general 
election is held SCS CS SB 193 (JUD) requires that these candidates file a declaration of candidacy by 
June 1 and allows the full petition with voter signatures to be filed on the day of the primary election.

Please let me know if you need any additional information from mv office.

Lieutenant Governor

Enclosure
/

cc: Members, Senate Finance Committee

l*li lln« lilt iu. JitfUimi, A!.i*.kii 00011 OtM'j PttOfin (007» 4ttf< ,1S?0 I n* <l>07) 40!) MOO



D E P A R T M E N T  O F  L A W

OFFICE OF THE A TTORNE Y GENERAL 

M E M O R A N D U M

GOVERNMENTAL AFFAIRSSECTION 
P.O. ItOX 110300
PIMOXO COURTHOUSE. 61" FLOOR 
JUNEAU. ALASKA m i  1-0300 
PHONE: (907)465-3600
FAX: (907)465-2520

TONY KNOWLES. GOVERN( )R

TO: Senate Finance Committee

FROM: Sarah J. Felix J § $ -
Assistant Attorney General

DATE: May 3, 2001

RE: Primary Election Legislation -
Sectional Analysis of SCS CSHB 193(JUD)

See. 1: Purpose section, explains that bill is needed so Alaska can comply with C al .Don.

Party v. Jones. 530 U.S. 567 (2000) in time lor next primary election.

See. 2: Amends AS ! j .25.010. which formerly required a blanket primary, to require the

director of elections to prepare a primary election ballot for each political party, and 

to specify that only voters registered as party members may vote that party’s ballot, 

unless the party rules provide otherwise.

Sec. 3: Adds a new section AS 15.25.014 describing how the primary will be conducted.

Subsection (a) describes how political parties notify the director of elections o f who 

may participate in the party’s primary, sets a deadline of September 1, for this notice, 

describes required documents, and who is to give the notice. Subsection (b) 

describes how the director determines who may vote in a party’s primary, and how 

the parly would notify the director of changes in party bylaws on who may vote in 

their primary. Subsection (c) explains that party bylaws on primary participation 

must be precleared in advance by the U.S. Dept, o f Justice.



I

See. 4: Repeals and reenacts AS 15.25.060. Subsection (a) explains that a separate primary

ballot will be prepared for each political party containing that party’s candidates. 

Subsection (b) explains that a voter may vote only one primary ballot. The voter 

must be affiliated with a party in order to vote its ballot, unless party rules provide 

otherwise. A voter is considered affiliated with a party if registered with that party 

no less than 30 days before the primary.

See. 5: Amends AS 15.25.150 on the date of filing for petition-candidalcs. Candidates

seeking nomination by petition must file a declaration o f candidacy on June 1, and 

must file the full petition with voter signatures on the date of the primary.

Sec. 6: Amends AS 15.25.180(a) to require that petition candidates for governor include in

their petition the name of the running mate candidate for lieutenant governor.

Sec. 7: Makes a conforming amendment to AS 15.25.185 to show that AS 15.25.205 is

repealed.

Sec. 8: Amends AS 15.25.190 to reflect that petition candidates will appear on the general

election ballot only, not on the primary election ballot.

Sec. 9: Amends AS 15.25.200 on withdrawal of a petition candidate’s name to reflect that

these candidates will no longer appear on the primary election ballot.

See. 10: Repeals AS 15.25.205 on placement of the names of nominating petition candidates

on the general election ballot following the results of the primary election. This 

section is no longer necessary because petition candidates will not appear on the 

primary ballot, and because earlier amendments set out in the bill cover the rest of 

the provisions set out in current AS 15.25.205.

dec. 11: Provides for an immediate effect date for this bill.

SCSCSHB 193(JUD) Page 2



March 14, 2001

The Honorable Fran Ulmer 
Lieutenant Governor 
PO Box 110015 
Juneau AK 99811-0015

Dear Lieutenant Governor Ulmer

On January 25,2001, the Primary Election Task Force was created in which you invited 
members to discuss and recommend how Alaska should run its primary election. Last June, in 
Californ ia Democratic Partv v. Jones, the U.S. Supreme Court ruled that California's blanket 
primary wu unconstitutional. The ruling affected other state's blanket primary election system, 
including Alaaka.

The task force held three meetings. The first was an organizational meeting held on February 9 
at which umo the purpose of the task force wu discussed. Presentations were made by the 
Division of Elections and the Department of Law which included information concerning the 
Jonas decision. Alaska's primary election and those of other state*. On February 27, i  hearing to 
receive statewide public comment was held. Public comments were received from members of 
both the major and minor political parties, the public, and the League of Women Voters. On 
March 9, the task force met to fonnulatc a recommendation concerning the conduct of Alaska’s 
primary election system.

We, the members of the Primary Election Task Force, do hereby approve the attached 
recommendation.

Sincerely,



PRIMARY ELECTION TASK FORCE 
RECOMMENDATION TO 

LIEUTENANT GOVERNOR FRAN ULMER

The Primary Election Task Force has reviewed the U.S. Supreme Court decision in California 
Democratic Party v. Jones and the state's primary election procedures. We believe it is in the 
best interests of the voters of Alaska to have legislation introduced and adopted this legislative 
session to resolve the conflict between Alaska's primary election system and the Jones decision 
We recommend that the legislation be formulated around these four points.

1. If a political party chooses not to participate in a blanket primary, the party must submit its 
party rules governing primary elections to the lieutenant governor not later than September 1 
in the year prior to a primary election. These party rules must have received preclearance by 
the U.S. Department of Justice by this date. If a party fails to submit their party primary 
preference to the lieutenant governor by this date, the party's candidates will appear on the 
blanket primary.

For the first election following enactment of this legislation, the parties must notify the 
Lieutenant Governor of their party primary plans by September 1. In subsequent years, if the 
party rules governing primary elections have not changed, there is no need to notify the 
Lieutenant Governor. The party's primary will be conducted in the manner which the 
Lieutenant Governor was last notified.

2. Voters cannot change their party registration within 30 days of a primary election. Voters 
should not be allowed to change their political party affiliation at the polling place on 
election day.

3. The design of the ballot should be centered around a blanket primary ballot. The blanket 
primary ballot will list all candidates regardless of party affiliation. If a political party 
chooses to exclude voters not registered with their parties from participating in their primary 
election, then a ballot listing appropriate candidates shall be prepared for members of that 
party.

4. The lieutenant governor or director of elections shall have the authority to adopt regulations 
necessary to implement this legislation.

Note: While this is not a recommendation of the task force, it is noted for the record that there 
was discussion by members whether political parties should or should not be able to opt out of 
the primary system and nominate candidates by convention. The task force determined this was 
beyond the scope of the task force's purpose. It is suggested that the legislature discuss this 
issue.
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the Pacific Reporter. Readers are requested to brine errors to the 
a t t e n t io n  o f  the clerk of the Appellate Courts, 303 K Street, 
Anchorage, Alaska 99501, phone (907) 264-0608, fax (907) 264-0878.

N o t ic e :  This op in ion  i s  sub jec t to co rre c t ion  be fore  p u b l ic a t io n  in

THE SUPREME COURT OF THE STATE OF ALASKA 

MIKE O*CALLAGHAN,

A p p e l l a n t ,

v .

STATE OF ALASKA, DIRECTOR 
OF ELECTIONS JANET KOWALSKI,

A p p e l l e e .

Suprem e C o u r t  No. S -9 7 6 8

s u p e r i o r  C o u r t  No, 
3A N -0 0 -8 4 8 8  Cl

O P I N I O N

[N o . 5 3 1 0  -  A u g u s t  1 6 ,  2 0 0 0 ]

A p p e a l  from  t h e  S u p e r io r  C ou rt  o f  t h e  S t a t e  o f  
A l a s v ■*, T h ir d  J u d i c i a l  D i s t r i c t ,  A n c h o r a g e ,  

E r i c  T . S a n d e r s ,  J u d g e .

A p p e a r a n c e s :  M ike O ’C a l l a g h a n ,  p r o  s e ,
A n c h o r a g e .  J a m es  L. B a ld w in ,  A s s i s t a n t  
A t t o r n e y  G e n e r a l ,  and B r u c e  M. B o t e l h o ,  
A t t o r n e y  G e n e r a l ,  J u n e a u ,  f o r  A p p e l l e e .  
Max F .  G r u e n b e r g ,  J r . ,  G r u e n b e r g ,  C l o v e r  and  
H o l l a n d ,  A n c h o r a g e ,  f o r  A m icus c u r i a e  A la s k a n  
V o t e r s  f o r  an  Open P r im a r y .

B e f o r e :  M a t t h e w s ,  C h i e f  J u s t i c e ,  E a s t a u g h ,
F a b e ,  B r y n e r ,  and  C a r p e n e t i ,  J u s t i c e s .

PER CURIAM.

1 .  M ike O ' c a l l a g h a n  a p p e a l s  t h e  s u p e r i o r  c o u r t ' s  o r d e r  

d e n y i n g  h i s  c h a l l e n g e  t o  e m e r g e n c y  r e g u l a t i o n s 1 p r o m u lg a t e d  by t h e  

A l a s k a  D i v i s i o n  o f  E l e c t i o n s  t h a t  t e m p o r a r i l y  a d o p t  a p a r t i a l l y

6  A la sk a  A d m in is t r a t iv e  Code (AAC) 2 8 .1 0 1 - .9 0 0 .

W("iVik •

U- (town®*4



c l o s e d  b a l l o t  p r im a r y  e l e c t i o n  t o  r e p l a c e  t h e  b l a n k e t  p r im a ry  

e l e c t i o n  p r e s c r i b e d  i n  AS 1 5 . 2 5 . 0 6 0 .

2 * i n  Q l £ a . l l a g h a n  z* g a q h i l l ,  (Q ' C a l la g h a n  i ) . we

c o n c l u d e d  t h a t  t h e  b l a n k e t  p r im a r y  e l e c t i o n  p r e s c r i b e d  i n  

AS 1 5 . 2 5 . 0 6 0  d i d  n o t  c l e a r l y  d e p r i v e  p o l i t i c a l  p a r t i e s  o f  t h e i r  

r i g h t  o f  f r e e  a s s o c i a t i o n ,  a s  g u a r a n t e e d  by t h e  F i r s t  Amendment o f  

t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n . 2 I n  o 1C a l l a g h a n  v .  s t a t e . 

(£>'C a l l a g h a n  I I )  , a f t e r  c o n s i d e r i n g  s u p p le m e n t a l  b r i e f i n g  r e q u e s t e d  

i n  Q * C a l l a g h a n  T r we fo u n d  AS 1 5 . 2 5 . 0 6 0  t o  b e  c o n s t i t u t i o n a l . 3 We 

t h e r e f o r e  i n v a l i d a t e d  r e g u l a t i o n s  p r o m u lg a t e d  by t h e  D i v i s i o n  o f  

E l e c t i o n s  i m p l e m e n t i n g  a  p a r t i a l l y  c l o s e d  b a l l o t  p r i m a r y - 4

3 .  On .June 2 6 ,  2 0 0 0 ,  t h e  U n i t e d  S t a t e s  Suprem e C ou rt  

d e c i d e d  i n  C a l i f o r n i a  D e m o c r a t i c  P a r t v  v .  J o n e s  t h a t  C a l i f o r n i a ' s  

b l a n k e t  p r im a r y  s t a t u t e  v i o l a t e s  t h e  F i r s t  Am endm ent's g u a r a n t e e  o f  

a s s o c i a t i o n a l  f r e e d o m . 5

4 .  H a v in g  r e v i e w e d  J o n e s , we f i n d  no c o n s t i t u t i o n a l l y  

s i g n i f i c a n t  d i f f e r e n c e s  b e t w e e n  A l a s k a ' s  p r im a r y  e l e c t i o n  law  and 

t h e  C a l i f o r n i a  la w  d e c l a r e d  u n c o n s t i t u t i o n a l  i n  J o n e s . Nor d o  we 

f i n d  a n y  p r i n c i p l e d  b a s i s  f o r  c o n c l u d i n g  t h a t  A l a s k a ' s  b l a n k e t  

p r im a r y  e l e c t i o n  s t a t u t e  r e m a in s  c o n s t i t u t i o n a l  i n  l i g h t  o f  J o n e s . 

B e c a u s e  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ' s  S u p rem acy  c l a u s e  r e q u i r e s  

s t a t e s  t o  ' - a d h e r e  t o  t h e  Suprem e C o u r t ' s  c o n s t i t u t i o n a l

2 SMM 8 8 8  P . 2d  1 3 0 2 ,  1 3 0 5 - 0 6  ( A la s k a  1 9 9 5 ) .

3 Sfifl 9 1 4  P . 2d  1 2 5 0 ,  1263 ( A l a s k a  1 9 9 6 ) .

4 S e e  i d t a t  1 2 6 4 .

3 1 2 0  S .  C t .  2 4 0 2 ,  2414  ( 2 0 0 0 ) .

- 2 -  5310



i n t e r p r e t a t i o n  i n  J o n e s . 6 we h o ld  t h a t  o 1 C a l l a h a n  I I 1 s  r u l i n g  t h a t  

AS 1 5 . 2 5 . 0 6 0  i s  c o n s t i t u t i o n a l  i s  no  l o n g e r  t e n a b l e .

E l e c t i o n s ,  a s  an  e x e c u t i v e  b r a n c h  a g e n c y ,  w o u ld  h a v e  a u t h o r i t y  t o  

" a b r o g a t e  a  s t a t u t e  w h ic h  i s  c l e a r l y  u n c o n s t i t u t i o n a l  u n d e r  a 

U n i t e d  S t a t e s  S up rem e c o u r t  d e c i s i o n  d e a l i n g  w i t h  a s i m i l a r  la w ,  

w i t h o u t  h a v i n g  t c  w a i t  f o r  a n o t h e r  c o u r t  d e c i s i o n  s p e c i f i c a l l y  

d e c l a r i n g  t h e  s t a t u t e  u n c o n s t i t u t i o n a l . " 7 We c o n c l u d e  t h a t  AS

a l  and t h a t ,  g i v e n  J o n e s , t h e

t h a t  t h e  v a l i d i t y  o f  t h e  c h a l l e n g e d  r e g u l a t i o n s  t u r n e d  on t h e  

u n c o n s t i t u t i o n a l i t y  o f  AS 1 5 . 2 5 . 0 6 0 ,  we i m p l i c i t l y  d e t e r m i n e d  t h a t  

t h e  d i v i s i o n ' s  p ow er  t o  a b r o g a t e  a c l e a r l y  u n c o n s t i t u t i o n a l  s t a t u t e  

t r i g g e r e d  i t s  a u t h o r i t y  t o  r e g u l a t e  on  a t e m p o r a r y  b a s i s  i n  an 

e m e r g e n t  s i t u a t i o n  l i k e  t h e  s i t u a t i o n  we f a c e  h e r e . 8 The Supreme  

C o u r t  i s s u e d  J o n e s  l e s s  t h a n  tw o m onths b e f o r e  t h e  A la s k a  p r i m a r y ' s  

s c h e d u l e d  d a t e .  The A la s k a  L e g i s l a t u r e  i s  o u t  o f  s e s s i o n  and w i l l  

n o t  r e c o n v e n e  u n t i l  J a n u a r y  2 0 0 1 .  G iv e n  t h e s e  c i r c u m s t a n c e s ,  we 

c o n c l u d e  t h a t  t h e  d i v i s i o n  h a s  a u t h o r i t y  t o  p r o m u l g a t e  em er g e n c y  

r e g u l a t i o n s  t o  im p le m e n t  a  p r im a r y  e l e c t i o n  t h a t  c o m p l i e s  w i t h  t h e  

c o n s t i t u t i o n a l  m a n d ate  o f  J o n e s . We f i n d  t h a t  t h e  d i v i s i o n ' s  p o w e r

5 .  In  o ' C a l l a a h a n  T r we d e t e r m in e d  t h a t  t h e  D i v i s i o n  o f

6 .  By a c k n o w le d g in g - !?! O 'C a l la g h a n  1 and O 'C a l la g h a n  I I

U .S .  C o n s t ,  a r t .  V I .
7 B88 P . 2d a t  1 3 0 4 .

SfiA Q»CalIacrhan I I . 914 P . 2d a t  1 2 6 4 ;  Q ' C a l la q h a n  I ,  388
P . 2d  a t  1 3 0 5 .
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t o  t a k e  t h e  t e m p o r a r y  a c t i o n  n e e d e d  t o  e n s u r e  a t i m e l y  and  

c o n s t i t u t i o n a l  p r im a r y  i s  s o l i d l y  r o o t e d  i n  t h e  p r i n c i p l e  o f  

n e c e s s i t y  and i n  t h e  d i v i s i o n ' s  s t a t u t o r y  p o w ers  o f  s u p e r v i s i o n  

o v e r  e l e c t i o n s . 9 A c c o r d i n g l y ,  we r e j e c t  0 ‘ C a l l a g h a n ' s  c o n t e n t i o n  

t h a t  t h e  d i v i s i o n  l a c k e d  a u t h o r i t y  t o  a d o p t  c u r a t i v e  em er g e n c y  

r e g u l a t i o n s  i n  r e s p o n s e  t o  t h e  d e c i s i o n  i n  J o n e s .

7 .  We a l s o  r e j e c t  O ' C a l l a g h a n ' s  a rg u m e n t  t h a t  t h e

d i v i s i o n ' s  e m e r g e n c y  r e g u l a t i o n s  p r e s c r i b e  an  u n l a w f u l  form  o f  

b a l l o t ,  " t h e  sam e b a l l o t  t y p e  d e c l a r e d  u n l a w f u l  by t h i s  C o u rt"  in  

Q ' C a l l a q h a n  i t . i n  t h a t  c a s e  we d e c l a r e d  t h e  p a r t i a l l y  c l o s e d  

b a l l o t  u n l a w f u l  o n l y  b e c a u s e  i t  was i n c o n s i s t e n t  w i t h  AS 1 5 . 2 5 . 0 6 0 ;  

i n  n o  o t h e r  c o n t e x t  d i d  we e v e n  c o n s i d e r  t h e  v a l i d i t y  o f  t h a t  form  

o f  b a l l o t .  B e c a u s e  v e  fo u n d  AS 1 5 . 2 5 . 0 6 0  t o  b e  c o n s t i t u t i o n a l ,  v e  

s i m p l y  r u l e d  t h a t  t h e  d i v i s i o n  l a c k e d  a u t h o r i t y  t o  a d o p t  o r  

i m p le m e n t  a n y  o t h e r  f o r e  c. ir im a r y  b a l l o t  —  i n c l u d i n g  t h e  

p a r t i a l l y  c l o s e d  b a l l o t . 10 Now t h a t  J o n e s  o v e r t u r n s  Q 1 C a l la g h a n  

l l ' s  c o n s t i t u t i o n a l  r u l i n g ,  o u r  d e c i s i o n  i n  t h a t  c a s e  p r o v i d e s  no  

b a s i s  f o r  q u e s t i o n i n g  t h e  d i v i s i o n ' s  new em erg en cy  r e g u l a t i o n s ;  nor  

d i d  i t  e v e r  s u p p o r t  t h e  c o n c l u s i o n  t h a t  a  p a r t i a l l y  c l o s e d  b a l l o t  

p r im a r y  i s  i n h e r e n t l y  a n  u n l a w f u l  form  o f  e l e c t i o n .

8 .  We a r e  s i m i l a r l y  u n p e r s u a d e d  by O’ C a l l a g h a n ' s  

r e l i a n c e  on  Q ' C a l l a q h a n  IT f o r  t h e  p r o p o s i t i o n  t h a t  a p a r t i a l l y

S e e  AS 1 5 . 1 5 . 0 1 0  ( g i v i n g  t h e  d i r e c t o r  o f  e l e c t i o n s  
a u t h o r i t y  o v e r  t h e  c o n d u c t  o f  s t a t e  e l e c t i o n s ) ;  AS 1 5 . 2 5 . 0 9 0  
( e x t e n d i n g  t h i s  a u t h o r i t y  t o  p r im a r y  e l e c t i o n s ) ;  and AS 4 4 . 6 2 . 2 5 0  
( a u t h o r i z i n g  a d o p t i o n  o f  e m e r g e n c y  r e g u l a t i o n s ) .

10 £ * *  Q 'C a l la q h a n  I I . 914 P .2d a t  1 2 6 3 -6 4 .
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c l o s e d  b a l l o t  p r im a r y  e x t i n g u i s h * *  h i *  r i g h t  t o  v o t e  f o r  c a n d i d a t e s  

o f  h i *  c h o i c e ,  r e g a r d l e s s  o f  p a r t y  a f f i l i a t i o n .  O 'C a l la g h a n  q u o t e s  

l a n g u a g e  fro m  Q 'C a l la q h a n  I I  s u p p o r t i n g  t h i s  p r o p o s i t i o n ;  b u t  th e  

l a n g u a g e  h e  q u o t e s  s i m p l y  p a r a p h r a s e d  p r o v i s i o n s  o f  t h e  A la s k a  

S t a t u t e s  e s t a b l i s h i n g  A l a s k a ' s  " b l a n k e t  p r im a r y "  s y s t e m 11 —  a 

s y s t e m  t h a t  J o n e s  h a s  now d e c l a r e d  u n c o n s t i t u t i o n a l .  As t h e  s t a t e  

c o r r e c t l y  n o t e s ,  t h e  U n i t e d  S t a t e s  Suprem e C o u r t ,  i n  J o n e s r 

e x p r e s s l y  c o n s i d e r e d  and r e j e c t e d  t h e  n o t i o n  o f  a fu n d a m e n ta l  r i g h t  

t o  v o t e  i n  a p r im a r y  e l e c t i o n  f o r  a l l  c a n d i d a t e s ,  r e g a r d l e s s  o f  

p a r t y  a f f i l i a t i o n . 12

9 .  o ' C a l l a g h a r  r a i s e s  a c l o s e r  q u e s t i o n  i n  c o n t e n d i n g  

t h a t  t h e  p a r t i a l l y  c l o s e d  p r im a r y  v i o l a t e s  t h e  A la s k a

C o n s t i t u t i o n ' s  g u a r a n t e e  t h a t  " [ s j e c r e c y  o f  v o t i n g  s h a l l  be  

p r e s e r v e d . " 13 By r e q u i r i n g  v o t e r s  who o p t  f o r  t h e  R e p u b l ic a n  b a l l o t  

t o  d i s c l o s e  t h e i r  p a r t y  a f f i l i a t i o n  a s  a  c o n d i t i o n  o f  r e c e i v i n g  

t h e i r  b a l l o t s ,  t h e  p a r t i a l l y  c l o s e d  b a l l o t  s y s t e m  i m p l i c a t e s  

l e g i t i m a t e  p r i v a c y  c o n c e r n s .  B u t  p a r t y  a f f i l i a t i o n  h a s  

t r a d i t i o n a l l y  b e e n  a m a t t e r  o f  p u b l i c  r e c o r d . 14 W h ile  t h e  p a r t i a l l y  

c l o s e d  b a l l o t  s y s t e m  r e q u i r e s  v o t e r s  t o  d i s c l o s e  t h e i r  b a l l o t  

p r e f e r e n c e  i n  a d d i t i o n  t o  t h e i r  p a r t y  a f f i l i a t i o n ,  c a s e  law  in  

o t h e r  j u r i s d i c t i o n s  a d d r e s s i n g  t h e  s e c r e c y  i s s u e  f i r m l y  e s t a b l i s h e s

11 Sfifl Q' C a l l a q h a n  I I . 914 P . 2d a t  1 2 5 2 .

12 S e e  J o n e s , 120  S .  C t .  a t  2 4 0 7  n . 5 ,  2 4 1 3 .

13 A l a s k a  C o n s t ,  a r t .  V, $ 3 .

14 £ * *  AS 1 5 . 0 7 . 1 2 7  ( r e q u i r i n g  d i r e c t o r  t o  c o m p i l e  l i s t  o f  
r e g i s t e r e d  v o t e r s  t h a t  i n c l u d e s  p a r t y  a f f i l i a t i o n ,  and  t o  p r o v i d e  
t h i s  l i s t  t o  " [ a j n y  p e r s o n " ) .
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t h a t ,  i n  t h e  c o n t e x t  o f  p r im a r y  e l e c t i o n s  —  e l e c t i o n s  w h ose  

c e n t r a l  p u r p o s e  i s  t o  s e l e c t  p a r t i e s '  n o m in e e s15 —  t h i s  m a r g i n a l l y  

g r e a t e r  demand f o r  d i s c l o s u r e  f a l l s  w e l l  o u t s i d e  t h e  C o n s t i t u t i o n ' s  

c o r e  c o n c e r n  f o r  p r e s e r v i n g  t h e  s e c r e c y  o f  v o t i n a .  a s  o p p o s e d  t o  

t h e  s e c r e c y  o f  p a r t y  p r e f e r e n c e . 1* on  b a l a n c e ,  t h e n ,  we c o n c l u d e  

t h a t ,  a s  l o n g  a s  t h e  d i v i s i o n  t a k e s  n e c e s s a r y  s t e p s  t o  p r e v e n t  

i n d i v i d u a l  v o t e r s '  b a l l o t  p r e f e r e n c e s  from  b e c o m in g  a m a t t e r  o f  

p u b l i c  r e c o r d , 17 t h e  p a r t i a l l y  c l o s e d  b a l l o t  d o e s  n o t  i m p e r m i s s i b l y  

i n f r i n g e  t h e  C o n s t i t u t i o n ' s  v o t i n g  s e c r e c y  c l a u s e .

1 0 .  We r e j e c t  a s  m e r i t l e s s  O ' C a l l a g h a n ' s  c o n t e n t i o n  t h a t  

i n c l u s i o n  o f  a  " s t a t u t o r y  b a l l o t "  i n  t h e  p a r t i a l l y  c l o s e d  b a l l o t  

s y s t e m  i s  i m p e r m i s s i b l e  b e c a u s e  J o r e s  d e c l a r e d  AS 1 5 . 2 5 . 0 6 0  —  t h e

AS 1 5 . 2 5 . 0 1 0  ( " C a n d id a t e s  f o r  t h e  e l e c t i v e  3 t a t e  
e x e c u t i v e  and  s t a t e  a n d  n a t i o n a l  l e g i s l a t i v e  o f f i c e s  s h a l l  he  
n o m in a t e d  i n  a p r im a r y  e l e c t i o n  by  d i r e c t  v o t e  o f  t h e  p e o p l e  
. . . . " )  ( e m p h a s is  a d d e d ) ;  AS 1 5 . 2 5 . 1 0 0  ("The d i r e c t o r  s h a l l  p l a c e  
t h e  name o f  t h e  c a n d i d a t e  r e c e i v i n g  t h e  h i g h e s t  number o f  v o t e s  f o r  
an o f f i c e  b v  a  p o l i t i c a l  p a r t v  on  t h e  g e n e r a l  e l e c t i o n  b a l l o t . " )  
( e m p h a s i s  a d d e d ) .

S e e ,  e . g . ,  L a l t . .Y ,  D t n n la ,  1 2 9  s o .  3 3 , 3 4 * 3 5  ( A la .  1 9 3 0 ) 
( " [ I ] t  i s  t h e  s e c r e c y  o f  t h e  b a l l o t  w h ich  t h e  [A labam a s t a t u t e ]  
p r o t e c t s  a n d  n o t  s e c r e c y  a s  t o  t h e  p o l i t i c a l  p a r t y  w i t h  w h i c h  t h e  
v o t e r s  i n t e n d  t o  a c t . " ) ;  K a tz  v .  F i t z g e r a l d , 93 P .  1 1 2 ,  113 ( C a l .  
1 9 0 7 )  ( " [ I ] t  i s  t h e  s e c r e c y  o f  t h e  b a l l o t  w h ic h  [ t h e  C a l i f o r n i a
c o n s t i t u t i o n ]  p r o t e c t s ,  and n o t  s e c r e c y  a s  t o  t h e  p o l i t i c a l  p a r t y  
w i t h  w h ic h  t h e  v o t e r  d e s i r e s  t o  a c t . " ) ;  S t a t e  v .  B e a d s , 271 P. 4 0 0 ,  
402 (K an. 1 9 2 8 )  ("The s e c r e c y  r e q u i r e d  [by  t h e  K ansas  c o n s t i t u t i o n ]  
i s  a s  t o  h i s *  v o t e  f o r  c a n d i d a t e s ,  n o t  a s  t o  p o l i t i c a l  l e a n i n g  o r  
p a r t y  a f f i l i a t i o n . " ) ;  E e r e n c v  v .  S e c r e t a r y  o f  S t a t e , 476  N.W .2d  
4 1 7 ,  4 2 4 - 2 5  (M ic h .  App. 1 9 9 1 ) ,  r a v ' d  o n  o t h e r  g r o u n d s , 486 N.W .2d  
6 64  ( M ic h .  1 9 9 2 )  ( b a l l o t  s e c r e c y  r e q u i r e m e n t  o f  M ic h ig a n  
c o n s t i t u t i o n  n o t  v i o l a t e d  by r e q u i r i n g  v o t e r s  t o  d e c l a r e  p u b l i c l y  
t h e i r  p a r t y  a f f i l i a t i o n  i n  o r d e r  t o  v o t e  i n  p r i m a r y ) .

1 O ' C a l l a g h a n  h a s  n o t  c o n t e n d e d  o r  show n t h a t  b a l l o t  
p r e f e r e n c e  w o u ld  b ecom e a m a t t e r  o f  p u b l i c  r e c o r d  u n d er  t h e  
c h a l l e n g e d  e m e r g e n c y  r e g u l a t i o n s .
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s t a t u t e  a t  i s s u e  —  u n c o n s t i t u t i o n a l .  JonaflPftcYda' t h a t  t h e  fre ed o m

a s » e 5 R t t 5 i F ’'e |u a r a n t e e d  b y  t h e  F i r s t  Amendment p r o h i b i t s  a-

s t a t u t o r i f T S r l X o C  t h a t ,  l i k e  t h e  b a l l o t  p r e c ^ r i o e U  i;.i AS 1 5 . 2 5 . 0 6 0 ,

a l l o w s  v o t e r s  who a r e  n o t  p a r t y  members t o  v o t e  i n  a  p r im a r y

e l e c t i o n  f o r  c a n d i d a t e s  o f  a  p a r t y  t h a t  d o e s  n o t  c o n s e n t  t o  t h e

n b ^ a e a b e ^ £ f e t V o t i n 9 ~ - 1* B u t  t h i s  c o n s t i t u t i o n a l  p r o h i b i t i o n

d i s s i p a t e s ^  w hen ,, a s  h e r e ,  a n  e m e r g e n c y  r e g u l a t i o n  p r e s c r i b e s  a

r e fo r m a d ^ ."s t a t u t o r y ,  b a l l o t "  t h a t  o m it s -  a l l  c a n d i d a t e s  o f  t h e  n o n -

c o n s e n t i n g  p e t t y .  S i n c e  t h e  " s t a t u t o r y  b a l l o t "  a t  i s s u e  h e r e  
\
j r e f e r s  t o  t h e  b a l l o t  t h a t  t h e  d i v i s i o n  h a s  r e f o r m e d  t o  c o m p ly  w i t h  j 

J o n e s ' a  m a n d a t e ,  wa f i n d  n o t h i n g  i m p e r m i s s i b l e  i n  t h e  d i v i s i o n ' s  J

I  s p e c i f i c a t i o n  t h a t  t h e  p a r t i a l l y  c l o s e d  b a l l o t  s y s t e m  i n c l u d e  a i
! >
- " s t a t u t o r y  b a l l o t . "

1 1 .  We s i m i l a r l y  f i n d  no m e r i t  i n  o ' C a l l a g h a n ' s  c l a i m  

t h a t  t h e  d i v i s i o n  ig n o r e d  t h e  " c l e a r  m and ate"  o f  J o n e a  b y  a d o p t i n g  

a p a r t i a l l y  c l o s e d  p r im a ry  b a l l o t  i n s t e a d  o f  a n o n - p a r t i s a n  b l a n k e t  

p r im a r y  b a l l o t .

a .  Al£hougJ» J o n e s  d o e s  e x p r e s s l y  p o i n t  o u t  t h a t  a  

n o n - p s r * i s » i T ~ b i a ' n W ^  p r i m a r y  w o u ld  p a s *  c o n s t i t u t i o n a l  m u s t e r ,

J  a n a s .  a a y ^ r  n c t i d  n ^ — t o -  s u g g e s t  t h a t ,  t h i s  i s -  t h e  o n l y

T K i F i l i <K1-  fo r m  o f  p r im a r y  b a l l o t  o r  t h a t  t h e  

non-p4U&i£jflAa^tiA^eLfi£a'' form  d e s e r v e s  p r e f e r e n c e  o v e r  o t h e r  

^ ]  -jy •  f o r m s . 19

x* SJBfi J o n a s . 120  S .  C t .  a t  2 4 0 9 - 1 0 .

l *  S e a  i d .  a t  2 4 1 4 .
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b .  P u b l i c a t i o n  o f  J o n a s  on  J u n e  26 l o f t  t h o  

d i v i s i o n  l a s s  t h a n  tw o  m onths t o  a d o p t ,  im p le m e n t ,  and c a r r y  o u t  a 

new form  o f  p r im a r y  e l e c t i o n  t h a t  w o u ld  n o t  v i o l a t e  t h e  R e p u b l i c a n  

P a r t y ' s  a s s o c i a t i o n a l  r i g h t s .  A n o n - p a r t i s a n  b l a n k e t  b a l l o t  o f  c h e  

k i n d  d a s c r i b a d  in -  J o n e s  w o u ld  h a v e  f o r c e d  t h e  d i v i s i o n  t o  3 e t  i n  

m o t i o n  an, u n f a m i l i a r  p r o c e s s  t h a t  w o u ld  h a v e  r e q u i r e d  i t  t o  c a l l  

u p o n -  e a c l r  p o l i t i c a l  p a r t y  t o  n o m in a t e  t h e  p a r t y ' s  own s l a t e  o f  

c a n d i d a t e *  f o r  t h e  n o n - p a r t i s a n  p r im a r y  b a l l o t . 2®

c .  The v i a b i l i t y  o f  t h i s  n o n - p a r t i s a n  s y s t e m  

p r e s u p p o s e s  a d e q u a t e  t i m e  f o r  i t s  i m p l e m e n t a t i o n  by t h e  d i v i s i o n  

and  b y  p o l i t i c a l  p a r t i e s  a l i k e  —  t i m e  t h a t  s c a r c e l y  e x i s t e d  i n  

t h i s  c a s e . 21

j g r - - — ; t h e  n o n - p a r t i s a n , ' p r i m a r y ' m _ c e n £ r t f c  

a s s u n g t ; lo n L  I  f l l e a ^  p a r t i * *  s h o u l d  s e l e c t  t h e i r  c a n d i d a t e s - - /

d i r e c t l j L  c o n / 1  v l t S F ~ W  f u n d a m e n t a l  p o l i c y  l o n $ £  em b e d d ed  i i w

A l a e J c a ^  e l e a t l ^ i y  i sS H a ^ j^ e i  n a t i o n  t h a t  p a r t y  c a n d i d a t e s  s h o u l d  b e  

n o m in a t e d ;  b s l y ' O p en er' p u b l l o  p r e s s e s  —  t h a t  c a n d i d a t e s  " b e /  

n o m in a t e d .  IP  fc— j f c s l a c t l o i v  b y  d i r e c t  v o t e  o f  t h e  p e o p l e " 2?  a n d

20 Smm id * .

21 O ' C a l l a g h a n  f i l e d  s u i t  on J u l y  5 ,  2 0 0 0 ,  t h e  s u p e r i o r  
c o u r t  i s s u e d  i t s  r u l i n g  on J u l y  1 2 ,  we h e a r d  o r a l  a rg u m e n t  on  
J u l y  25  f o l l o w i n g  e x p e d i t e d  b r i e f i n g ,  and i s s u e d  a p r e l i m i n a r y  
o r d e r  a f f i r m i n g  o n  J u l y  2 5 .

22 AS 1 5 . 2 5 . 0 1 0 .
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^"iflrllflar* rT~ihr1ni t h e  h ig f m s C " riuittrerr- a t  v o t e s  f o r  an. 

o f f i c e ^  b y  a  p o l i t i c a l  p a r t y "  a p p e a r  orr~ th a^  g e n e r a l  e l e c t i o n  

b a l l o t . 23

e .  i n  sum, g i v e n  t h e  t i m e  c o n s t r a i n t s  f a c i n g  t h e  

d i v i s i o n ,  t h e  u n t r i e d  and r e l a t i v e l y  e l a b o r a t e  dem ands i t  w o u ld  

f a c e  i n  i m p l e m e n t i n g  a n o n - p a r t i s a n  p r i m a r y ,  and  t h e  b a s i c  

i n c o m p a t i b i l i t y  o f  t h a t  p r o c e s s  w i t h  A l a s k a ' s  s t a t u t o r y  g o a l  o f>  

r e ^ i r i n g ^ - — t o  that maximum p e r m i s s i b l e  e x t e n t  —  t h a t  p o l i t i c a l  

p a r t i e s ^ ,  n o m in a t e -  t h e i r ' c a n d i d a t e *  t h r o u g h  ai» o p e n  a n d  p u b l i c  -
—   i

e l e c t o x n i l? "  y x o c e S ^ ,  we f i n d  n o  b a s i s  f o r  c o n c l u d i n g  t h a t  t h e
i

d i v i s i o n  o v e r s t e p p e d  i t s  e m e r g e n c y  p o w e r s  by o p t i n g  f o r  t h e  

p a r t i a l l y  c l o s e d  p r im a r y  b a l l o t .

1 2 .  F o r  t h e  f o r e g o i n g  r e a s o n s ,  we AFFIRM t h e  s u p e r i o r  

c o u r t ' s  d e c i s i o n  d e n y i n g  O ' C a l l a g h a n ' s  r e q u e s t  f o r  i n j u n c t i v e  a n d  

d e c l a r a t o r y  r e l i e f .

AS 1 5 .2 5 .1 0 0 .
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Supreme Court of the United States

CALIFORNIA DEMOCRATIC PARTY, et al., 
Petitioners,

v.
Bill JONES, Secretary of State of California, et

al.

No. 99-401.

Argued April 24, 2000.
Decided June 26, 2000.

Action was brought challenging constitutionality of 
California proposition which converted State's 
primary election from closed to blanket primary in 
which voters could vote for any candidate regardless 
of voter's or candidate's party affiliation. The 
United States District Court for the Eastern District 
of California, David F. Levi, J., 984 F.Supp. 1288, 
upheld proposition. On appeal, the United States 
Court of Appeals for the Ninth Circuit, 169 F.3d 
646, affirmed. Certiorari was granted. The Supreme 
Court, Justice Scalia, held that California's blanket 
primary violated political parties' First Amendment 
right of association.

Reversed.

Justice Kennedy filed concurring opinion.

Justice Stevens filed dhsenting opinion in which 
Justice Gins burg joined in part.

West Headnotes

(1] Elections <3=21 
I44k21

In order to avoid bdrdenina genual election ballot 
with frivolous candidacies, State may require parties 
to demonstrate significant modicum of support 
before allowing their candidates a place on that 
ballot.

(2] Elections <3=105 
144 k105

In order to prevent "party raiding," a process in 
which dedicated members of one party formally

switch to arother party to alter outcome of that 
party’s primary. State may require party registration 
a reasonable period of time before primary election.

[3] Constitutional Law 3= 91 
92k91

[3] Elections <6=120 
144kl20

California’s "blanket primary," in which voters 
could vote for any candidate regardless of voter's or 
candidate's party affiliation, violated political 
parties' First Amendment right of association; 
blanket primary forced political parties to associate 
with those who, at best, had refused to affiliate with 
the party, and, at worst, bad expressly affiliated with 
a rival, and state interests in producing elected 
officials who better represented electorate, 
expanding candidate debate beyond scope of partisan 
concerns, ensuring that disenfranchised persons 
enjoyed right to effective vote, promoting fairness, 
affording voters greater choice, increasing voter 
participation, and protecting privacy, were
illegitimate or not sufficiently compelling to justify 
California's intrusion into parties' associational 
rights. U.S.C.A. Const.Amend. I; West's
Ann.Cal.Elec.Code §§ 2150, 2151.

[4] Constitutional Law <3=91
92k9l

[4] Elections 3=120
I44kl20

California’s blanket primary, in which voters could 
vote for any candidate regardless of voter’s or 
candidate's party affiliation, could not be justified by 
state’s interests in producing elected officials who 
better represented electorate and expanding
candidate debate beyond scope of partisan concerns: 
such "interests* reduced to nothing more than stark 
repudiation of freedom of association. U.S.C.A. 
Const.Amend. 1; West's Ann.Cal.Elec.Code j§ 
2150, 2151.

(5) Constitutional Law <3=91
92k91

(51 Elections 3=120

WVl'
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144kl20

California's blanket primary, in which voters could 
vote for any candidate regardless of voter's or 
candidate's party affiliation, could not be justified by 
state's interests in ensuring that disenfranchised 
oersons enjoyed right to effective vote; 
nonmember's desire to participate in party's affairs 
was overborne by countervailing and legitimate 
associational right of party to determine its own 
membership qualifications. U.S.C.A.
Const.Amend. 1; West's Ann.Cal.Elec.Code §§ 
2150, 2151.

[6] Constitutional Law <8=91 
92k91

16] Elections <3=120
144 k120

State interests in promoting fairness, affording 
voters greater choice, increasing voter participation, 
and protecting privacy were not sufficiently 
compelling to justify intrusion into political parties' 
associational rights through California's blanket 
primary, in which voters could vote for any 
candidate regardless of voter's or candidate's party 
affiliation, and even if interests were compelling, 
blanket primary w u  not narrowly tailored means of 
furthering them. U.S.C.A. Const.Amend. I; 
West's Ann.Cal.Elec.Code §§ 2150, 2151.

•2404 Syllabus (FN*1

FN* The syllabus constitutes no part of the opinion 
of the Court but has been prepared by the 
Reporter of Decisions for the convenience of 
the reader. See United States v. Detroit 
Timber A Lumber Co., 200 U.S. 321, 337, 26 
S.Ct. 282, 50 L.Ed. 499.

One way that candidates for public office in 
California gain access to (he general ballot is by 
winning a qualified political party's primary. In 
1996, Proposition 198 changed the State's partisan 
primary from a closed primary, in which only a 
political party's members can vote on its nominees, 
to a blanket primary, in which each voter's ballet 
lists every candidate regardless of parry affiliation 
and allows the voter to choose freely among them. 
The candidate of each party who wins the most votes 
is that party's nominee for the general election. 
Each of petitioner political parties prohibits

nonmembers from voting in the party's primary. 
They filed suit against respondent state official, 
alleging, inter alia, that the blanket primary violated 
their First Amendment rights of association, 
Respondent Californians for an Open Primary 
intervened. The District Court held that the 
primary’s burden on petitioners' associational rights 
was not severe and was justified by substantial state 
interests. The Ninth Circuit affirmed.

Held: California's blanket primary violates a
political party's First Amendment right of 
association. Pp. 2406-2414.

(a) States play a major role in structuring and 
monitoring the primary election process, but the 
processes by which political parties select their 
nominees are not wholly public affairs that States 
may regulate freely. To the contrary. States must 
act within limits imposed by the Constitution when 
regulating parties' internal processes. See, e.g., Eu 
v. San Francisco County Democratic Central 
Comm., 489 U.S. 214, 109 S.Ct. 1013, 103 
L.Ed.2d 271. Respondents misplace their reliance 
on Smith v. Allwright, 321 U.S. 649, 64 S.Ct. 757, 
88 L.Ed. 987, and Teny v. Adams, 345 U.S. 461. 
73 S.Ct. 809. 97 L.Ed. 1152, which held not that 
party affairs are public affairs, free of First 
Amendment protections, see, e.g., Tashjian v. 
Republican Party of Conn., 479 U.S. 208. 107 S.Ct. 
544, 93 L.Ed.2d 514, but only that, when a State 
prescribes an election process that gives a special 
role to political parties, the parties' discriminatory 
action becomes state action under the Fifteenth 
Amendment. This Nation has a tradition of political 
associations in which citizens band together to 
promote candidates who espouse their political 
views. The First Amendment protects the freedom 
to join together to further common political beliefs, 
id., at 214-215, 107 S.Ct. 544, which presupposes 
the freedom to identify those who constitute the 
association, and to limit the association to those 
people, Democratic Party of United Slates v. 
Wisconsin ex rel. La Follette, 450 U.S. 107. 122, 
101 S.Ct. 1010, 67 L.Ed.2d 82. In no area is the 
political association's right to exclude more 
important than in its candidate-selection process. 
That process often determines the party's positions 
on significant public policy issues, and it is the 
nominee who is the party's ambassador charged with 
winning the general electorate over to us views. 
The First Amendment reserves a special place, and

Copr. O West 2000 No Claim 10 Orig. U.S. Govt. Works
* » I

I


