ALASKA LEGISLATURE 2138
HOUSE and SENATE FINANCE COMMITTEE FILES 1999 ~ 2

Y HisWHBeew fibieWHisiiiillsliaiaHBMian ™~ miniisBSiSi5SiBi6NifiB



that person acting as the authorized third parly representative could be an IPA, a
lawyer, a physician, aspecialty medical society, a local medical association, a
state medical association, etc. It is presumed a contractual relationship will exist
between the represented physicians and the authorized third party that
memorializes the obligations and requirements o f the parties. This subsection
states that the physicians who have joined for the purpose of negotiation may
communicate with their authorized third party about terms and conditions, which
are to be negotiated. The authorized third party is the sole person who is to
negotiate on behalfofthe doctors. Subsection (5) of this section may provide
some confusion in that it would appear to defeat the purpose of thejoint
negotiations. The intent of subsection (5) is to provide, for example, for different
rates of reimbursement to be included for different specialties. (For example,
anesthesiologists are typically reimbursed in a different manner than a surgeon
and both may be in the same group of physicians engaged injoint negotiations.)
Generally, an authorized third party may not represent more than 30% of the
physicians in aparticular geographic area. However, if an insurer or health plan
has 5% or more market penetration in a geographic area, then an authorized third
party may represent more than 30% of the physicians. Obviously, the concent
would be that physicians represented in great numbers would dictate the terms of
acontract to an insurer or health plan. By the same token, for example, it would
be unfair for a specialist, who is the only one in a particular area, not be able to
join with other physicians tojointly negotiate. This is an area that active state
oversight would be necessary so that a fair result for the general public would be

the outcome.

AS21.050.020 (e) sets out what a person desiring to act as an authorized third
party needs to do in order to act in that capacity. In short, the authorized third
party needs to register with the Commissioner of Labor and Workforce
Development. That registration requires an identification of the authorized third
party and how that person intends to operate. It is presumed that this would
include a detailed plan of operation along with the contract that it has entered into
with the group of physicians to be represented. This must be done for each
physician service contract that the authorized third party wishes tojointly
negotiate on behalf of the physicians represented. The efficiencies or benefits that
are expected to be achieved must be identified. The authorized third party is
required to report to the Commissioner of Labor if a health care insurer or health
plan declines to negotiate or terminates a negotiation within 14 days of receiving
that decision. Also, if an insurer or health plan fails to respond within 14 days of
areguest for negotiation, that fast also needs to be reported to the Commissioner.

AS21.050.020 (1) requires the Commissioner, with the advice of the Attorney
General, to either approve or disapprove a negotiated contract within 30 days of
when it is presented. If it is disapproved, the Commissioner must give a written

explanation of the deficiencies and how they could be corrected.



AS21.050.020 (g) prohibits the physicians represented from acting together in
response to areport from their authorized third party regarding its discussion or
negotiation with a health care insurer or health plan. The authorized third party
has a duty to warn the physicians represented of the potential of legal action under
state and federal anti-trust laws for exceeding the authority granted by this

measure.

AS21.050.020 (h) limits the terms of any contract negotiated to 5 years. It is
expected that terms of actual contracts will be for less than 5 years.

AS21.050.020 (i) keeps all documents relating tojoint negotiations, that would
come from both the physicians and insurers or health plans, confidential and not

subject to public inspection.

AS23.50.030

AS23.50.030 creates a fee mechanism to cover the State’s cost of providing its
active oversight of thejoint negotiation authorized by this bill. The fee is to be
reflective of the actual costs that the State incurs. The Commissioner sets the fees
by regulation and must report on the fees each year to the Office of Management
and Budget. At least one other state in dealing with a“State Action Doctrine”
exception (California) charges the regulatory costs to the health care insurers and
health plans on apro-rata share based on their market share. Theoretically, the
cost should be the same without regard to who pays it. |f the physicians pay it via
their authorized third party, then they will negotiate sufficient payment levels to
cover that cost. Conversely, if the insurers and health plans pay it, then they will
negotiate a sufficiently lower payment level to cover that cost. The issue is what
is the most efficient and fair method to cover the cost. Obviously, the physician
community will not be supportive of a fee mechanism that requires apayment
upfront only to have an insurer decline to negotiate and not receive any refund.

AS23.50.040

AS23.50.040 allows the Commissioner of Labor and Workforce Development to
adopt regulations to implement this law.

AS23.50.099

AS23.50.099 is the definition section and contains the definition of the terms

“authorized third party”, “commissioner”, and “ health care insurer”. These

definitions are straightforward and unambiguous. This section will be expanded
if the SB 256 is amended to also include self-insured health plans. For example,
the term “health benefit plan” would need to be defined as it is in AS 21.54.500

(15).

Section 3



This seciion is needed to provide forjoint negotiation by physicians under the “ State
Action Doctrine” exemption under Alaska’s laws pertaining to competitive practices

and regulation of competition.
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Antitrust Relief

Egregious Contract Clauses
The Campbell bill would allow physicians to jointly negotiate against such clauses

The "Cheapest” Care
This clause allows the plan to restrict care to the cheapest treatments, not the best or most appropriate for the

patient.

“Medical necessitymeans the SHORTEST. LEAST EXPENSIVE, OR LEAST INTENSE LEVEL
of treatment, care or service rendered, or supply provided, as determined by us [health plan], to
the extent required to diagnose or treat an injury or sickness. [Emphasis added] (American

Medical Security, Inc., plan supervisor and administrator for self-funded employee benefit plan)

The “Fall Guy”
Health plans shift liability to physicians for patient harm caused by the plan's own actions. Taken together

these three clauses effectively require physicians to comply with the plan's decisions and policies - that directly
affect the quality of patient care - wl >eihe plan avoids legal liability for them.

“Provider agrees to participa.te in, cooperate with and comply with all decisions rendered in
connection with [health plan’s] Utilization Management Program..."

"Provider agrees to render Covered Services to Beneficiaries...in accordance with... the clinical
quality of care and performance standards that are professionally recognized andor accepted by

[health plan]." - not necessarily the physician

“PROVIDER SHALL BE SOLELY RESPONSIBLE for the quality of Covered Services rendered to
beneficiaries.” [Emphasis added]

(Independence Blue Cross p. 2, Clause 1.13, p.4, Clause 2.2(a), and p.ii, Clause 2.7 and 2.10)

Pass The Buck
Health plans shift responsibility to physicians for their own breaches of confidentiality.

“Provider agrees to defend, hold harmless and indemnify Company and its officers, shareholders,
employees, agents and subagents from any and all claims, causes of action, lawsuits, liabilities,
damages and expenses ...arising from or relating to any release or disclosure MADE BY
COMPANY...”[emphasis added] (Wellmark Blue Cross/Blue Shield of lowa p. 10, clause 10.4)

The Great “Unknown"
Physicians are forced to agree to terms without knowing what they will be. In this example, the health plan

would force a physician to participate in a plan without knowing the type of plan, the rules and procedures, the
number of patients, the payment, etc.

"Company reserves the right to introduce new Plans during the course of this agreement.
Provider agrees that Provider will provide covered services to Members of such Plans under
applicable compensation arrangements detei mined by company.” (Aetna Specialist Physician

Agreement, clause 8.2)
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Our Way or the Highway!
Health Plans can unilaterally change the contract terms at any time without physician consent:

"BLUE CROSS has established a Utilization Review (UR) program which shall seek to assure
that Hospital Services or Medical Services provided to Members are Medically Necessary. The
Utilization Review shall follow the procedures described on Exhibit C, attached to and made part
of this Agreement. BLUE CROSS may change UR procedures by delivering amendments to, or a
replacement for, Exhibit C at least thirty (30) days prior to implementation.” (Blue Cross of

California Prudent Buyer Plan, clause 7.1)

Surprise!
Changes can be made at any time without notice:

“Provider agrees: a) To participate, as requested, and to abide by Company's utilization review,
patient management, quality improvement programs, and all other related programs (AS
MODIFIED FROM TIME TO TIME) and decisions with respect to all members." (Aetna Specialist

Physician Agreement, clause 4.2)

No competition
Health Plans prevent physicians from accepting any new patients from competing health plans.

“To prevent discrimination against Company or its members, for such time as provider declines to
accept new members as patients, provider shall not accept as patients additional members from
any other health maintenance organization." (Aetna proposed Primary Care Physician

Agreement, paragraph 1.2)

"Lemon Laws”
Health Plans insist upon contracts that do not disclose essential terms- one way is to refuse to disclose

reimbursement rates and better yet, retain the right to change them at any time:

"Company shall... pay Provider for [services] rendered to Members in accordance with: (a) the
THEN-CURRENT Company Reasonable, Equitable Fee Schedule (REF); or(b) the
compensation arrangement THEN iN EFFECT as applicable to such Member’s Plans; either of
which may be modified from time to time by company.” [Emphasis added] (Aetna Specialist

Physician Agreement, clause 3.1)

Patients - Don’t Bother Asking!
Gag practices prevent physicians from discussing treatment options with their patients if there is a chance that

the health plan won’t pay:

“Provider shall not provide or threaten to provide inferior care or imply to members that their care
oraccess to care will be inferior due to the source of payment.” (Aetna Specialist Physician

Agreement p. 2, clause 1.2)

Return to regular version
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A merican Medical Association
Physicians dedicated to the health of America

Memo to: Executive Directors
State Government Affairs Contacts
State Medical Societies
National Medical Specialty Societies

From: Ross N. Rubin, Vice President
Legislative Affairs

Rebecca A. Cemy, Director
Division of State Legislation

Date: February 17, 1999

Subject: AMA Model State Legislation on State Action Doctrine

As you know, one ofthe main focuses ofthe Association has been to identify strategies
to help physicians achieve greater bargaining leverage against health plans. This is
particularly important in the current health care market, where health plans have amassed
enough market leverage to virtually dictate the terms ofthe contracts they offer
physicians. To many physicians, the "strength in numbers” derived from coming
together to negotiate fets and other contractual terms is the most obvious way to acliieve
favorable contracts with health plans. The antitrust laws, however, present a major
roadblock to physicians, in that they prohibit physicians from coming together to bargain
collectively with health plans and other payers.

At the June 1998 meeting, the House of Delegates adopted Resolution 258. Resolution
258 called upon the Association to develop a negotiating unit, within organized medicine
and with no affiliation with national trade unions, free of antitrust constraints for all of its
members in order to help level the playing field with health care payors. At the
December, 1998 meeting, the House adopted Board of Trustees Report 14, which in part
calls upon the Association continue to identify ways in which collaboration by physicians
can benefit the public and to inform antitrust enforcement agencies ofthese findings. In
addition, Board of Trustees Report 14 asked the Association to examine the feasibility of
drafting model state legislation and, if appropriate, draft such legislation for
dissemination. The AMA Council on Legislation consideredand approved model state
legislation on tre state acaon doctrire at itsJanuary 199 nestang.  TheAMA Board of
Trustess adopted ttemodel state legislationduring itsFebruary 1999 mestarng.

Enclosed you will find 1) a summary ofthe state action doctrine as it pertains to
collective negotiation among physicians, including a discussion ofthe Washington state
law on this issue, and 2) model state legislation relating to state action doctrine recently
approved by the AMA’s Board of Trustees. Please feel free to contact Ross Rubin at
(312) 464 - 4040 or Rebecca Cemy at (312) 464 - 4503 with any questions you may

have.



STATE ACTION DOCTRINE

The American Medical Association has been working to develop a collective bargaining
unit, recognized under the National Labor Relations Act (NLRA), to provide a
professionally grounded entity for physicians eligible to organize under that Act. The
Association is also continuing to suppoit federal legislation to amend the antitrust laws to
allow physicians not eligible under the NLRA. Itis expected that Representative Campbell

will rei/Jtroduce his bill soon.

There is, however, an interim step that in some cases can permit independent physicians to
negotiate with plans. This step is based on a line of cases that creates a “state-action

doctrine™ under the antitrust laws. (Parker v. Brown).

Summary of the State Action Doctrine

The state action doctrine was first set forth in a 1943 Supreme Court decision in Parker v.
Bromn. In general, it states that the antitrust laws do not apply to0 action by d state
operating in its sovereign capacity, or 10 private conduct compelled or approved by
the state. IN other words, where the requirements of the state action doctrine are met,
behavior that would otherwise violate the antitrust laws wiil b¢ exempt from antitrust

scrutiny.

The test for qualifying for the exemption varies, depending on the idenL.y ofthe party
performing the action in question:

1 Where the party is a state legislature or a state court, the exemption is complete,
and no further inquiry is required;

2. Where the party is a state agency or local government official, further inquiry is
required with respect to whether the action in question followed "clearly
articulated and affirmatively expressed state policy;” and

3. Where the party is a private party, the test for qualifying for the state action
exemption is the strictest. In addition to having to comport with the “clearly
articulated and affirmatively expressed state policy” spelled out above; the
action must be subject to "active state supervision.” In other words, the state
must, INpractice exercise some degree of independent judgment or control
over the activity. Passive or theoretical power ofa state to review private action

will be insufficient to meet this standard.

|
Collective Negotiation Among Physicians Under the State Action Doctrineg

Independent physicians fall into the category of private party. Therefore, actions taken by
physicians that would ordinarily be illegal under the antitrust laws - in this instance,
collective negotiation with health plans - will be exempt from antitrust scrutiny only tothe

American Medical Association
Division of State Legislation



extant that the aotamity campor ts with the requilrements laidout above 1In item3.
Specifically, the antitrust laws will not prohibit independent physicians in a particular state
from negotiating collectively with health plans where:

= The relevant state has a “clearly articulated and affirmatively expressed state
policy” that permits independent physicians to negotiate collectively with health

plans.

The most obvious way for a state to lay out this policy is through iegislation.
Ifa state has on its books legislation specifically stating that physicians may
negotiate collectively with health plans, then the first requirement for the
state action exemption will be satisfied. [Hshouldbe noted ttet tte
intradLctaon ofa kil tretpermints Independentphysicians to regoaate
ollectnelywith healthplans isbound togererate a crtair. degree of
antroarsy. This ishecause such lagsslaticnwill beperceivedas opening
the door toactmvity ttetwi Il have anta-acopetatave effects ttetwall ulanately
harm tre conauner. Far. eamle, attacsofsuch laislatsaanmightargue
thatal loming Indepadentphysicians to negotaate ool lectnelywrth health
plarswilll berefrghysicians by helping them o keep treirfees o, butwall
harm consurers ntrathigherfeeswill trarslate into higherpremiums.
Artacsmight alsopoint to tte ndkofphysicians engaging inboyaott
adtmity, where the healthpllans do not respondfavorably to tte termsand
adraas treghysiciansdemand inthe course of tte cllectine
regoiatias. This, 1, couldhave a negative Inpact on consurers, who
might not be able tossaure medical servicsswhen needed.  Conseguentdly, ©
Inoreese itsdhance ofpessage, such lagislationmust be carefully orafted,
pointing out thepossiblepro-competative reasonsfor al lovingphysicians to
regotaate ool lectinvelywith healthplas.  leshouldalso cotainprovisions
thatprovide reassurance 1o lagislators thet boyoott actty, or other activity
that causes diractharm 1o tte consuner, walll not gualrfyfor antxtrust
exanpton

= The collective negotiations between physicians and health plans must be subject to
“active” state supervision.’

Although legislation should include a provision that gives a state body the
authority to oversee physicians’ collective negotiation activity, the mere
inclusion of such language in a state statute will not be enough to constitute
“active” state supervision. The state body must, in practice, review the
negotiations, which might include following certain procedures that give the
state body input into the negotiations themselves. A sound way to ensure

1 that a state body has active oversight over the negotiations is to incorporate
within the legislation certain duties ofthe state body in the course of
physician negotiations. This way, negotiations can not go forward and be in
compliance with the law unless the state body performs certain functions

and, hence, is actively involved.

American Medical Association
Division of State Legislation



The Washington Example

Before moving directly into possible model legislation, it is helpful firstto look at
legislation that was passed in Washington state in 1995. This legislation was designed to
provide independent physicians with increased negotiating power with health plans. The
legislation serves as a good starting point with respect to drafting language that, when
implemented, yields a paradigm in which physicians Cal collectively negotiate with health
plans on certain issues without being subject to the antitrust laws. HOWeVver, the
Washington 1aw has one major shortcoming for our purposes, and that is that it
specifically excludes collective negotiation over fees from state action exemption.
Consequently, while model legislation will borrow many ofthe provisions of the
Washington statute, it will reach further to encompass collective negotiations over fees in

identified circumstances.

In summary, the provisions of the statute are organized to address the following issues, in
order:

1. The policy reasons for permitting collective negotiations in certain
circumstances, and for disallowing collective negotiations in others.

2. The terms and conditions over which physicians may collectively negotiate with
health plans

3. The terms and conditions over which physicians may not collectively negotiate
with health plans

The first three provisions of the statute set forth Washington’s “clearly articulated and
affirmatively expressed state policy” in favor of collective negotiations between physicians
and health plans on specified issues. Therefore, where physicians engage in the practices
enumerated by the statutory provisions, they will be exempted from antitrust prosecution,
provided the state actively supervises these activities. The remaining statutory provisions
institute a formal process involving the state, thereby ensuring that the state is, in practice,
actively involved in reviewing collective negotiations conducted by physicians. The

provisions address the following issues:

1. The process competing physicians must follow when negotiating with health
plans (e.g., physicians must negotiate through a third party they so authorize);

2. The information third parties must supply to the state prior to engaging in
collective negotiations on behalf of physicians;

3. The requirement of state approval ofthe proposed activity as described within
the information supplied by the third part representative; and

American Medical Association
Division of Slate Legislation



4. Loss of antitrust exemption as a result of physicians’ acting outside of the
parameters laid out by the statutory provisions.

Provided Washington physicians act in accordance with the statutory provisions, they will
avoid scrutiny under the antitrust laws. However, the statute is actually quite limited with
respect to what it allows physicians to do, Most notably, it forbids collective negotiations
over fees or price information, and even backs up this prohibition with a policy statement
that points to the anti-competitive effects of such practices.

WSMA’s Negotiation Service

Following the passage of legislation allowing independent physicians to negotiate
collectively with health plans, the Washington State Medical Association (WSMA)
developed a negotiation service to assist Washington physicians in conducting such
negotiations. The service was set up so that WSMA staff in conjunction with outside legal

counsel, would actually conduct the physicians’ negotiations with health plans.

According to John Arveson at WSMA, thus far, the negotiation service has not been used
to conduct any negotiations with health plans. When WSMA first announced the

. availability ofthe service to Washington physicians, the response was fairly good, with
approximately 2400 physicians signing up. However, in light of increasing consolidation
among health plans in Washington, the number of physicians signing up to take part in the
service did not amount to a critical mass, for the purposes of “making a difference” against
area health plans. By way of example, last summer, when one ofWashington’s largest
HMOs offered a contract containing egregious terms and the negotiation service requested
to negotiate with the HMO, the HMO declined to negotiate with the physicians.

The events that transpired following the HMO’s refusal to negotiate with the physicians
suggest that there might be increased demand for the negotiation service in the future.
Considering the HM O’s contract to be sufficiently egregious, the WSM A presented the
contract to the state’s insurance commissioner and put together a media campaign against
the HM O’s contractual practices. The insurance commissioner, who has a reputation for
being verypro-consumer, found the contract to be in need of modification. As a result, the
HMO is now in negotiations with the insurance commissioner over the terms ofthe
contract. Because the commissioner is “not known to be particularly friendly” to insurance
companies, Arveson notes that the next time the HMO is approached by the physicians to
negotiate, it will be more open to private negotiations with physicians. Moreover, the
media campaign has generated increased physician interest in participating in the
negotiation service. Since this summer, WSMA has received an additional 200 to 300

physician applications.

When asked what impact allowing physicians to negotiate on fee-related issues in certain
circumstances would likely have on interest in the negotiation service, Arveson said many
more physicians would be interested. Therefore, the possibility ofincluding a provision
within proposed legislation that permits collective negotiation over fee-related issues in

limited circumstances should not be overlooked.

American Medical Association
Division of State Legislation



Conclusion

While not a complete solution for independent physicians not eligible to negotiate under
the NLRA, pursuit of state legislation to authorize negotiations provides an approach that
can be utilized. Such a strategy is not without risk. By operating under the state action
doctrine, a certain amount of autonomy will be lost, in that the state will now be involved
in the negotiating process. State medical societies will have to weigh the benefits of the
antitrust exemption under the state action doctrine against the risks ofactive state

involvement.

American Medical Association
Division of State Legislation



MYTHS ABOUT PHYSICIAN NEGOTIATION
(SB1468/HB3039)

MY TH: Doctors canform groups to negotaate now.

FACTS:
1) Currently, physician organization is expensive, complex, and often not

logistically possible.

2) Organization makes the physician sacrifice his professional option and
deprives patients of choice of delivery setting.

3) Ifphysicians organize there is no legitimate means to determine if the
group is organized in a manner which meets FTC requirements for
negotiation. Moreover, the costs of obtaining a legal opinion that can’t
provide any guarantees can easily run into six figures even before the
group is functional.

4) Hven if the group does meet FTC standards it doesn’t prevent the plan
from threatening the group with an antitrust action, resulting in six
figure legal fees and the achievement of the plan’s ultimate goal—

ceasing physician negotiations.

MY TH: TheFederal Trade Cammission and the Department ofdustaice are “‘essingup ™
on enforoament and Investagatian ofthysician networking and other Nftatines.

FACT:
At their recent joint report to the American Health Lawyers Association,

the FTC and DOJ made it clear that physician mergers and other activities
continue to be high on their enforcement agenda this year. For example, to
show how nearly impossible it is to understand and/or comply with the
law, their staff noted that if a physician merger includes

the bet,i physicians in the community (the “must haves"), it might be
anti-competitive for this fact alone, even if physician organization doesn’t
have what the enforcement agencies traditionally consider “market

power.”



MYTH: This strefirststep naplan by teAMA tounicnizepghysicias.

FACTS:
1) The AMA has plans to represent those physicians who are eligible to

2)

3)

unionize today without the passage of SB 1468 under the National
Labor Relations Act (NLRA). These physicians must be employed
physicians, and the negotiations must be with their employer. Texas
has a prohibition of the corporate practice of medicine. Therefore,
Texas would not serve as a model for the AMA’s ability to represent
physicians in NLRA recognized negotiations with employers.

This has to do with the ability of physicians to engage in meaningful
contract negotiations with very powerful, monopsonistic forces. This is
about a balance of power in the marketplace and has nothing to do
with unionizing.

This bill amends the insurance code and deals only with negotiations
between physicians and managed care plans. Furthermore, the bill
specifically prohibits strikes and boycotts or any other tactic that
would result in denial of patient care. The AMA and TMA both
believe that it is unethical to strike or otherwise use patients as a

bargaining chip.

MYTH: Thishll sana-copetrtive and such negotaatias should be Htto tre
two equal ly matthed, sohisticatedparties.

FACTS:

1)

2)

These plans offer a “take it or leave it" approach. Contracts are non-
negotiable. Furthermore, some plans control as much as 60% of the

market. With this kind of market power, physicians have no ability to
negotiate.

When physician networks do fully integrate and evolve into an entity

that can wield some power in the market, the health plan refuses to
negotiate with the network and begins to break it apart into individual
physicians who can again be bullied into accepting one-sided
contracts. A recent memo from Aetna U.S. Healthcare in California
contained the following language: “In order toparticipate directly In
Al Aetna U.S. Healthcare products you will need to withdraw your
afhiliabon with any/all Aetna U.S. Healthcare contracted 1PAs and

Medicaid Grouyss. ”’



MYTH: These matters should be left to the “free market. "

FACT:
Sure, managed care companies say “free market” when they virtually own

the market and have vast anti-trust protections which no other industry

enjoys.

MY TH: This allwall allovgwysicias © "jricefixX ' and vl inoreese

MYTH:

health care asts.

FACT:
This bill does not allow physicians to discuss fees unless given specific

permission by the Attorney General to do so. In order for fees to be part
of negotiations, the plan must have substantial market power. The AG
must also consider the number of physicians involved in fee negotiations
relative to the total number of physicians available in the geographic area.
There is no evidence that this bill will increase costs. The thrust of this
bill - and its clear language —is obviously directed to non-fee related,

patient care issues.

This aliwall inareese the number ofuninsured ata time when Texas has
te dubious distinrctaaon of having the largest percantage of uninsured n
thecantry.

FACTS:
1) Health plans have used this argument over and over again to try to

defeat every significant reform measure at the state and federal level.
This is transparently self-serving and especially ironic because as
managed care has grown, so has the number of uninsured.

2) Once again, the argument is smokescreen. As noted, the issue is
irrelevant because any discussion on fees is limited to circumstances
where the plan has substantial market power (as determined by the

state).

3) Health plans have never been able to demonstrate cost increases
specifically related to any managed care reforms.

4) In addition, health plans have not been able to substantiate their claims
that small increases in cost result in loss of insurance coverage.



Managed Care Freedom of Choice Act
HB 3039/SB 1468

Question: Why should the Legislature pass this bill?
Answer: Managed care plans are merging at an alarming rate. These mergers are

creating huge, powerful health plans that refuse to negotiate with physicians regarding
onerous contract provisions. These “take it or leave it” contracts have requirements that
can have direct impact on patient care. When physicians attempt to form networks that
are large enough to oppose unreasonable contract provisions, the health plans threaten
them with bringing an antitrust action. This is becoming a common ploy, not only in
Texas, but in other states as well. This bill will give physicians limited protection from
such threats when they attempt to negotiate for the removal ofcontract provisions that

can interfere with patients’ access to care.

Question: How can a state bill offer any protection from federal anti-trust laws?
Answer: Under a 1943 Supreme Court ruling, Parkerv. Bromn, states can supercede
federal antitrust law if there is “a clearly articulated state policy,” and “active state
supervision.” In general, the ruling states that the antitrust laws do not apply to action by
the state operating in its sovereign capacity, or to private conduct compelled or approved
by the state. In other words, where the requirements of the state action doctrine are met,
behavior that would otherwise violate the antitrust laws will be exempt from antirust

scrutiny.

Question: Will this bill allow physicians to strike or boycott?
Answer: No! In fact, such activities are specifically prohibited.

Question: Will the passage of this bill drive up health care costs by giving physicians
the ability to set fees and other reimbursement rates?

Answer: No! This bill does not allow physicians to “price fix.” Physicians may meet
and discuss contract provisions only in most situations. These provisions include items
like referral requirements, drugs to be included in formularies, access to certain kinds of
specialty care for the plan’s enrollees, utilization review criteria, etc. Fees can be
discussed only in situations where the health plan has substantial market power in a
specified geographic area. Substantial market power will be determined by the Attorney

General.



Question: Will the physicians be able to act together and agree ".0 accept or reject a
health plans offer?

Answer: Yes. However, the plan is free to make offers to physicians individually as
well. Physicians may not act in concert with the intent to fix prices, boycott, or otherwise
have an unfair advantage over the health plan. Such actions would not be protected from

antitrust actions.

Question: Ifphysicians can’t negotiate price in most cases, what advantage does this bill
give them over what they are currently able to do?

Answer: In today’s market, physicians are not allowed to even meet and discuss
contracts without threat of an anti-trust action. This means that multi-billion dollar
corporations with full time legal staffs present 80 page contracts to solo and small group
practitioners. These doctors must retain legal advice just to understand what is included
in the contracts. This advice often does not include the impact on patient care that some
provisions can have. The doctors have no idea what should be eliminated or amended,
and even if they did, the health plan will not make changes at the request ofone or two
physicians. When a health plan controls 30% or more of a market, it doesn’t have to deal
with individual doctors. This bill will allow physicians to join together to be represented
by a knowledgeable individual who can facilitate discussions about the impact of various
contract provisions. It will allow doctors to talk to one another, to educate one another,
and to express concerns to the health plan as a group. When acting in accordance with
the provisions ofthis act, the physicians cannot be threatened with an antitrust action.

Question: How does the state “supervise” these activities in order to meet the
requirements under Parkerv. Brown?

Answer: The physicians’ representative will file a plan of operation with the Attorney
General. The plan will include information on the representative, the physicians to be
represented, the health plan with which negotiations will occur and the items for
discussion. When the plan makes an offer to the physicians’ representative, it will be
filed with the Attorney General. The offer must be approved by the Attorney General

before it is presented to the physicians.

Question: How will this bill improve patient care?

Answer: Contract provisions that impede the ability of physicians to advocate for their
patients must be challenged. Unless there is a balance of power between huge, powerful
managed care plans and physicians who care for patients, abusive managed care
organizations will continue to place profits above patients. Physicians who refuse to
cooperate will be driven from the market and patients will lose access to physicians.
Diminished access delays care and decreases choice for every patient.
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Thank you for this opportunity to testify on SB 256. Today I’m going to keep my
comments extremely brief.

SB 256, simply put, would let a group of independent, competing physicians jointly
negotiate with a health benefit plan. It would allow joint negotiations on both non-fee
related items as well as fee related items. However, for fee related items, the health
benefit plan must have more than 15% of the market share in a certain geographic area
before joint negotiations could be authorized by the Commissioner of Labor and
Workforce Development. It is important to note that this is voluntary on all parties behalf
and is also not “binding”. You have been provided with a single page that diagrams how
SB 256 would operate. Please note all the “decision points” at which either the
Commissioner can exercise oversight and at which the health benefit plan can elect not to

participate.

It is also important that SB 256 does not allow any strike or boycott by any group of
physicians.

You will, no doubt, receive testimony that this bill will increase the cost of health care.
First, no data currently exists to indicate what cost impacts may come about following the
enactment of such a measure. Therefore, any cost estimates must be based on
assumptions made. For example, HIAA has indicated that a possible cost impact will be
in arange ofa 6% to 11% increase in the private sector health care premiums. This
estimate is based on the assumption that physicians will... “increasingly gain the upper
hand in negotiations...”. A significant portion of this increase is attributed by the HIAA
to an assumed reduced ability to perform utilization review and management activities
due to the assumed physicians’ upper hand. It would seem that such an assumption may
not be appropriate when you look at what Minneapolis based United Health Group has
recently done. | have a copy for you of an American Medical News article of 12/6/99
that details United’s decision. But, in short, United scrapped its utilization review of
doctors’ decisions because it was agreeing with 99% of those decisions. United was
spending $100 million a year on this process nationwide. You might wish to consider a
“sunset provision” for this bill so that a meaningful discussion can take place based on
actual experience and data developed in Alaska as well as elsewhere around the country.

You will also, no doubt, receive testimony that would indicate that this bill is not
necessary as physicians can currently form groups that can then negotiate with health
benefit plans. This is an option that, in all practicality, is not available to Alaska’s
physician’s. First, this option at best would only be available to physicians practicing in
the largest urban areas of Alaska. Generally, such groups must fully clinically and
financially integrate all physicians’ practices into one. Such integration brings about



many and varied problems associated with reduced physician autonomy, integration of
separate staff, developing a new group “culture”, finding compatible partners, and
defining who the leaders will be. Additionally, a Case Study Analysis of Physician
Practice Mergers sponsored by the American Medical Association, American Academy
of Dermatology, American Academy of Pediatrics, American College of Radiology,
American Society of Plastic and Reconstructive Surgeons, Michigan Medical Society,
and South Carolina Medical Association indicated that practice mergers typically
increase rather than decrease physician overhead. This was attributed to merged
practices incurring significant organizational expenses (consultant, attorney, and
accountants), more extensive administration infrastruclion, upgraded information
systems, and did not produce significant economies in buying of supplies, insurance,
equipment, etc. to offset other cost increases associated with the merger of practices. So,
ironically, such organizations portrayed to be available seem to bring with them

increased costs and less competition.

Finally, you may wonder why this bill should be passed when it is purely voluntary.
First, this measure may provide a mechanism for new health benefit plans to enter Alaska
on a more cost effective basis. For example, a new health insurer desiring to build a
network of physicians may find it more cost effective to negotiate with groups of
physicians rather than by one doctor at a time. Also, depending on who does or does not
utilize this process and the experience of going through the process may suggest other
approaches that would work better for Alaska’s patients. Currently, the option ofjoint
negotiation is not available and SB 256 would provide that option.

The Alaska State Medical Association urges your support of SB 256.

Thank-you and 1’d be happy to answer any questions that you might have.

/kms



CS SB 256—*Fairness in Health Care Contracting”
Diagram of its Operation

Group of Physicians Desiring To Jointly
Negotiate with a Health Benefit Plan

Appoint An Exclusive Representative

Authorized
l’hlrd ->  (May not represent more than 30% of
arty physicians in a particular area unless the health
benefit plan has a market share of more than
5% in that same geographic area.)
Non-Fee Related Items Authorized Third Party )
Notifies Commissioner Health Benefit Plag must
and Health Benefit Plan have more than 15% of

the market share forjoint
negotiations to take
place for fee related
items.

of Desire To Negotiate

N o > End of Process Commissioner Decides If
Negotiations can take place
End of Process

Yes N o > End of Process Health Benefit Plan

Decision to Negotiate The process is the same for fee

related items as it is for non-fee

Agreement Reached No Agreement Reached -> End of Process related items form this point on.
Agreement Allowed Agreement Disallowed Submit Agreement To Commissioner For Decision with
- Advice from the Attorney General

End of Process

End of Process Agreement Agreement ->  End of Process
Allowed with Disallowed
Correction of
Deficiencies
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Authorization notice greeted with wary hope

Doctors welcome the news that they don't have to call United for
approval anymore but add that their manrged care hassles aren't

over yet.
By Julie A. Jacob. AMNvs  staff, Dec. § 198R

Beneath the flurry of enthusiastic mediaattention over UnitedHealth Group's dedision to let
doctors order mediical tests or prooedures Without prior authorization, doctors are reacting with
cautious optimsm,

They say they welcome the retum of medical dedisionHneking into their hends. But they acd thet
they arcwaiting to secthe details of United's newpolicy and still arc frustrated by things like
authorization policies for prescription

United, which hes been testing the no-authorizalion policy in selected dities since last year
announoed Nov, Othet it wes tropping the requireent riationwide. The company dedided to
sargp authorization becausethe cormpany wes spending SIO0million a year to reviey doctors'
decisions and approving S9%0f procedlres anyway, Said United’s chiéf medical officer,
Archcllc Georgiou, MD. Most procecures thet wen; denied were noncovered benefits such as
cosmetic surgery, she added.

"We will assure the physidans have medetherright clinical decision,”” Dr. Gooigiou sad

But doctors still will easked to notify United for hospital adivissions, hoe health carc and
orders for some mediical equipment, Or. Goorgiou said, sotheinsurer can coordinate the

petient's care.

For exanle, instead of grilling adoctor about whether it is for apatient to undergo a
hysterectomy, she said, United will focus on meking sure thet the petient hes aride home from
the hospital and understands postsurg

jcal carc.
The company also will beefupits use of physidian prafiling to give doctors feecback on how
their practice pettems megwth their%ggs shepsaid noiog
Resuits from apilot programin Te Sarted last year, werepromising, Dr. Georgiou said.
Aftcrphasing oﬂt Ogrzatim re%ir 1 adintroc,hngi?\g mrcgordrélgm, madic:a? oods
cropped abott 8%and utilization did nat significarntly incredse, she said.

M is-hased United hes 14.5 million erdlees in 35 merkets aooss the country., It hes
contracts with about 310000physidans, about 90%0f whomarc paid by foc-for-saiviee

reimburseent and 10%by capitation.
Paradigm shift or PR?
Reaction from physicians runs the specirum from enthusiasm to skegticism

A cardiologist in Austin, Texas, where United introduced the policy earlier: this fall, called
[Lij?ytSleS decision “aparadigm shift'in the way thet meneged carc conanies work with
cans.

"Insteed of managed carc organizations creating barmiers thet get in the way of the
palicnl-physician relationship,” said George Rx@ MD, "they arc now using resources to help
ocoordinate and fadilitate care. 1think it isagreat icea™

Dr. Rodgers adoed that he enjoys nat having to call for approval before ordering a prooecure.

Said Edwerd Homan, MD, anorthopedic surgeanin T Ha. "t's awin-win situation." But
P S et hB s aITezal T 1 Fes (4@ TELIErS SOIong 1 igurait ot

Added Michael Wasylik, MD, also anorthopedic surgeonin T "it'samejor, change for
nﬂngajwre...mgl;’rgdndsmmmdécf%la%@cofpﬁi is ano-rairer.”

But other doctors said they arc skeptical thet United really will stand behind its promise of payi
for procedures that arc aﬂgr%dinaim / s Png

ittp:/Miw meveaifin org/wci‘pubs/cmencdlpigk 9DVt 1206 him
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"Lwill continue to clicck everything, becauseinsurance conpenies arc imesponsiblein
paying their bills, and petients dorngf knowwhat thei_rawerg;eia" sag I%ntyStak, MD, ahard
surgeon in Miwaukee. "This thing is abig show: It is apublic relations thing.™*

Carl Zimmerman, MD, an in Nashville, is taking await-and-see altitude, "1t's loo soon to

tell and to assesswhat their matives will e hesaid, adiding thet hewondersif United wanis to

ge%e_a itself from liability lansLits, which daimthe conarly is responsible for medical
SIOns.

Clay Newsome, MD, aso anab-gynin Nashwille, said lie thought that United wes sending
physicians mixed Sgrals.

At llic same lime that United hes drapped authorization requirerments, Dr. Newsome said, he’s
naticed that die insurer hes dghlencd authorizadon prooedures for prescripdon drugs andis
bundling farmerly seperate procedures under gne ace. In gddidon, United natified doctars in
T see last summer that theinsurer would fine doctars it customer senvice staiff or pedents
conplained thet they wererude, Dr. Newsome said.

Doctors also nated thet practidoners sdll would haveto receive approval from United for mental
b~vdhsenvioss, _ﬂ%d they aso warted to know more gbout how United intended to usets .
physician profili - whether it will be usedjust to help doctarsimprove their pracdces or if
it will e usedto drop doctors fromthe pand! i they order 100 many procedures.

Dr. Goorgiou responded thet the company wes planning to out authorization Tor mental
hedlth se?vioeswithin 18months. It iIsd%o revig/\n'rgi pf%r%wbendits palices, shesad

As for physidan profiling, shesad it wes intended to help physidians inmprove their performance
for things such as ordering bata-blackers for heart attadk petients and ACE inhibitors for petients
with congestive heart fallre.

"W can't transition the whole inaday," Dr. Georgiou said. "'(Carc coordination] is
philosophy, and philosophies haveto be consistent comparywiac.”

Managed care evolution

But although doctors have ixed reactions to Uniled's annpuncenent, response from consumer
advocates, organizations and analysts hes been overwhelmingly positive.

"t'sastepin theright direction," said Judy WWeximan, director of affairs for the
corwraerwP lies USA. But she Cationed that "itis r.at the answer to every prodlem
.. There Will still be pressure on doctors to carefully soreenthe kind of treatients triat they
recommend.

AMA President Thomes Reardon, MD, said UnitcdS action *is historic and represents a
long-overdue victory for America's petients.” He rged ather insurers to follow Unitcd's
exanle.

Analysts noted that it mfy be United following ather insurers' exanple. Unitcd's moveis part of
atrend that hes been oui Squ&qng_:; onin meneded care for severd yearsto moveaway from
procodure-hy-procedure scrutiny and toward analysis of overall care petters.

Authorization hes *'runits course, ™ said Karen Miller, a partner with the Pace Group. Insurers are
now turning their focus to long-term cost analysis, esad

Insurers, mearwhile, scrabled to publicize thet they also have been scaling badk an

authorization or have similar palicies in place, & lee for soe of their plars. A spokesaormen

for Humana said the ajrrgaay reguires authonzation for only alimited list of procedures, suchas
hysterectomies and spinal SUTEries.

Kaiser Foundation | Icalth Flans, which contract exclusively with Pamiancnic Medical Groups,

?lvethe medical groups aset amount of money, witich the ntecical groups then spend asthey see
It for patient care, sad a Kaiser spokesnoman.

Anthenis local plans st palicies forprocedure authorization, slid an Anthem spokeswormen. But
shenoted that lf%gener trendin ﬁhem plans hes been tonerd reduiced authorization

requirements.

Mercer Inc. analyst Jon edicted thet theindustry would bewetdliing closely fo seeif
oftheather bigpl - Fgg]egallypetnaus Hedthcare- dsmrl,:iruedrguthaizgtim Ty
requirements ietely for doctars in their HMO and point-of-scrvicc plars.

"Other insurers arc bel —Aetnaparticularly," sad. "Aetmais the big oe,
BEveryone wants to see @g[%ku do."[m v RN J

Aetnais moving toward more of anenphasis on retrospedtive review of physicians'

&omama, bt it hes no plans to drop authorization reguirements, )
rdorfsaid. It may beupto Aenal's purdnesars to deade if they want those requirements

In anarticle that appeared in the Nov. 22 vl Srest udl |, Aetnachaimmen Richard Huber
said thet if emmployers warted heaith plans with no aLthorization requireents, Aetnawould offer

them"ina heartéat.”
h{ip7Awaama*aa«n.org/aci-pubifamnaw/pHh_99/m 1200.him
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Ryan added that amﬁ‘a@rsr%@mtooe lling back from procedure authori

they arc not tossing aost controls out the' wi pum?g " ansxe!m/vwll contlnueto

do review on the tack end. They all have software fo look for instances of unbndiing and
Ryan sad. "“United will dsolookdoselyat utilization volumes and petterns and will

devotergnre resources to physician prafiling."
Back to too.
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TESTIMONY ON SENATE BILL 256
ALASKA SENATE HESS COMMITTEE

February 21, 2000

My name is Gordon Evans and | represent the Health

Insurance Association of America (*'HIAA") , which is a trade

association of the nation's leading commercial health insurance

companies which provide health insurance for approximately 55

m illion Americans.
Thank you, Mr. Chairman, for providing an opportunity to

present HIAA's position on Senate B ill 256. HIAA opposes SB 256

for two simple reasons — first, giving physicians an antitrust

waiver would deny consumers choice, quality, and affordability;

and second, health care costs would increase significantly for

both the public and private sectors.

In the past year, there has been significant debate at

both the federal and state level about physician collective

bargaining or physician antitrust waivers. Despite differences

among the various proposals, there are four incontrovertible

facts:

* Quality is not the driving force behind the physician

collective bargaining movement — it's economics. Legitimate

mechanisms already exist within the boundaries of current

antitrust law under which health care providers can and do

collaborate and negotiate with health plans, patients, and others

on clinical or quality of care issues or other concerns they may

have regarding the impact of managed care on the quality of care.



* Second — Consolidation among health plans has been

and continues to be subject to rigorous antitrust scrutiny, at

both the state and federal levels.
* Third — Antitrust waiver legislation is

anti-com petitive and would raise costs_for health care programs

financed by both the public and private sectors — through

Medicare,. Medicaid, and other government programs, as well as

employer- and union-sponsored plans.

* Fourth — Legislation at either the state or federal

levels w ill be costly. For example, if legislation such as that

proposed at the federal level (H.R. 1304 by Congressman Campbell)

were to become law, health care premiums in the private sector

would increase by 6 to 11 percent. Total annual personal health

care spending would rise up to $80 billion annually. These added

costs would be paid for by consumers, employers, and taxpayers,

without any improvement in the quality of patient care. Or, at

least 1.2 to 2.4 million more Americans would be uninsured.

Physicians, who are already among the nation's highest

paid professionals, are among the least likely Americans to need

the benefits of unionization. Over the last decade, as managed

care has grown, physician incomes have increased more than 77

percent, with a median net income in 1997 of $199,500. A ntitrust

waivers or some other form of the special treatment that they are

seeking through Senate B ill 256, would effectively allow

physicians to further increase their salaries.

Page 2



Moreover, the reality is that physicians are not seeking

to form real unions. Rather, they seek to form unrestricted

collective bargaining units without the regulatory oversight that

all unions are subject to.

Physicians are asking state and federal governments for

unique legal rights, to. engage in conduct that would otherwise be

per se illegal under the antitrust laws. Granting physicians,

whether as physician employees or as independent contractors,

special waivers to collectively bargain and set prices, without

regulatory oversight fundamental to the very concept of

unionization, is unwarranted, not to mention detrimental to

consumers.

Physician collective bargaining legislation is opposed

by the chairman of the Federal Trade Commission, Robert Pitofsky,

who says that conferring a labor exemption on physicians "would

merely grant them broad immunity to present a 'unified front'

when negotiating price and other terms of dealing with health

plans, without any efficiency benefits for consumers or any

regulatory oversight to safeguard the public interest.”
Much has been made of the growth and consolidation of

managed care organizations. In fact, physicians cite this as one

of the reasons why they need antitrust waivers. Under current
law, consolidation among health plans and insurers is subject to

scrutiny at both the state and federal levels.

Page 3
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The health insurance industry continues to remain very

com petitive, making it improbable — if not impossible — for any

one plan to be able to exercise significant market power in its

negotiations with health care providers.

In conclusion, Mr. Chairman, _collective bargaining for

physicians truly would- serve to benefit the few at the expense of

consumers and taxpayers. It would level a devastating blow to

the health care system and the success that market com petition

has achieved in |lim iting health-care inflation.

Page 4
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i) |OUSE COMMITTEE REFEKT

Date Referred to Committee: April 15, 2000 FURTHER REFERRALS:

Date of Committee Action: - 4 1 4-3-U 1Q,

The FINANCE Committee considered: SB 257

SENATE BILL NO. 257 DEPT NAT RES ADMIN APPEALS/ OIL & GAS

"An Act relating to notice requirements for certain final findings concerning the disposal ol an interest in state land
or resources for oil and gas; relating to administrative appeals and petitions for reconsideration of decisions ol the

Department of Natural Resources; and providing for an effective date.”

recommends it be replaced [ ] the same title

with the following committee substitute [ ]1anew title
% ] additional referral to Committee
J attached amendment(s)
ADOPTS: Letter of Intent
ATTACHES NEW FISCAL NOTE(s): (Do APPROVES PREVIOUS: @)
| J Fiscal note(s) [ 1 fiscal note(s)
)
[ J zero fiscal note(s) [|] zero fiscal note(s) -P rv)Px P "S-0D
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FISCAL NOTF

STATE OF ALASKA B, IBill Version:

2000 LEGISLATIVE SESSION (S) Publish Date:_
Revision Date/Time; Dept Affected: Natural Resources

3-51

a-<?-

Title: Notice Requirements for Oil and Gas Final BRU: Minerals. Land & Water Development

Findings: Administrative Appeals Component.  Director's Office
Sponsor: Rules Committee
Requestor: Governor Component No 2440

Expenditures/Revenues o _ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY2001 FY2002 FY2003 FY2004 FY2005
PERSONAL SERVICES

TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS & CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES (fund oode) 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF _
1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type)
TOTAL 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2000) cost: S NA

POSITIONS

FULL-TIME 0
PART-TIME 0
TEMPORARY 0

ANALYSIS: Atatha sgaatepese ineesay)

This bill can be implemented without cost. Secs. 1-3 apply to appeals of decisions by all divisions in DNR:

o
O O o
O O o

0
0
0

FY2005

0.0
0.0
0.0

0.0

O oo

including the

Division of Mining, Land and Water They allow an aggrieved person to ask for the commissioner's review, but only one
time (either by appealing to the commissioner, or by requesting the commissioner's reconsideration). Previously some
aggrieved parties have appealed to the commissioner, received an adverse decision from the commissioner, then
immediately asked him to reconsider that decision. In the meantime, the decision was put on hold. Eliminating the
duplicative review might not save appreciable staff time, as the reconsideration decision was usually very similar to the

appeal decision, but will shave 30 days off the permit process in controversial cases.

Prepared by: Robert M. Logffler Phone: 259-8600
Division: Mining, Land and Wafer Date: 31-Jan-00
Approved by Commissioner:

John Shively / Date:
Agency: Natural Resources

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office
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Briefing Paper
SB 257: DNR Appeals & Certain Oil & Gas Notices

Prepared by
Alaska Department of Natural Resources
April 13, 2000
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state legislature

- SENATE BILL NO. Q&T

HISTORY IN THE SENATE

Read first time and referred to:

1=\ V&>,

Ees RPT( JCSE DP INR_ DNP AM
New Title ~ Same Title Jbr Previous FN

FN  OFN To
mtjn RPT( JCS_5.DP3_NR DNP AM
New Title__ Same Title J#~~Previous FN

'FN OFN To
RPT JCS DP NR DNP AM
New Title_ Same Title ___ Previous FN

'FN OFN To
it " Rules Calendarf )CS  _AM  Other
! New Title  Same Title Previous FN

FN  OFN

4afa  Read second time

CS Adopted ( ) New Title
Amended ["dvanced

v/|5 Read third time

Letter of Intent adopted
Return to second for specific amendment

HII6  PASSED EFD Same \_or
Yeas %O Yeas
Nays Nays
Excused (F5 Excused
Absent]? Absent

Reconsideration
Reconsideration not taken up

PASSED EFD Same or
Yeas Yeas

Nays Nays

Excused Excused

Absent Absent

Reported correctly engrossed

2000

HISTORY IN THE HOUSE

Read first time and referred to:
RPT (X ) New Title
DP DNP NR AM
FN OFN Previous FN
RPT (X ) New Title
DP DNP NR AM
FN OFN Previous FN
RPT CS ) New Title
DP DNP NR AM
FN ORN Previous FN
Read second time
CS( ) Adopted
Amended
Advanced
Read third time
/
Return to second for specific amendment
PASSED EFD Same _ or
Yeas Yeas
Nays Nays
Excused Excused
Absent Absent

Intent adopted

Reconsideration
Reconsideration not taken up

PASSED ON RECON. EFD Same __or

Yeas Yeas
Nays Nays
Excused Excused
Absent Absent

Intent adopted

Reported correctly engrossed, signed by the Speaker
and returned to the Senate

Chief Cleric of the House









SENATE FINANCE COMMITTEE REPORT

DATE: 3/28/00 Reported out of FURTHER:
sfc. 4 [\Zjoo

DATE TURNED
INTO OFFICE: (O3]

Finance Committee considered SENATE BILL NO. 257

DEPT NATURAL RESOURCES ADMIN APPEALS/OIL & GAS

and recommends: Senate Bill:
[ ] same title
[ 1 be replaced with CS J [ ] new title
House Bill:
[ ] adopt previous CSs ) [ ] same title
[ ] technical title
f ] attached amendment(s) [ ]new: SCR"
rdopt Letter of Intent by _ Committee
further referral to the Committee
SANHICDO PESS /] DP  JDJHER RECOMMENDAT IONS NR DNP  AM
/
qH F
/ _ N *
X
i
B /
/
v ] -
Co-Crair: , Co-Crair: (
Co-Crair: Co-Crair: U
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):*
Department Date  Zero  Fiscal Department Date  Zero  Fiscal

sinclude Fiscal notes accompanying Governor’s bill

[ ] APPROPRIATION - no fiscal note



FISCAL NOTF

STATE OF ALASKA REPORTED OUT OF 6,1 Bill Version:
2000 LEGISLATIVE SESSioN ¢ 4liefcp (S) Publish Date:.

Revision Date/Time: Dept Affected: Natural Resources

3-Si
on

Title: Notice Requirements for Ol and Gas Final BRU: Minerals. Land & Water Development

Findings: Administrative Appeals Component:  Director's Office

Sponsor: Rules Committee
Requestor: Governor Component No 2440

Expenditures/Revenues o _ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY2001 FY2002 FY2003 FY2004 FY2005
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS & CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES (udaxk) 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF _

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type)

TOTAL 0.0 0.0 0.0

Estimate of any current year (FY2000) cost: S NA

POSITIONS

FULL-TIME 0 0
PART-TIME 0 0
TEMPORARY 0 0

ANALYSIS: QGuihasgaratepee freesay)

0.0

0.0 0.0

OO O
O o
O oo

FY2006

0.0
0.0
0.0

0.0

O oo

This hill can be implemented without cost. Secs. 1-3 apply to appeals of decisions by all divisions in DNR, including the
Division of Mining, Land and Water. They allow an aggrieved person to ask for the commissioner's review, but only one
time (either by appealing to the commissioner, or by requesting the commissioner's reconsideration). Previously some
aggrieved parties have appealed to the commissioner, received an adverse decision from the commissioner, then
immediately asked him to reconsider that decision. Inthe meantime, the decision was put on hold. Eliminating the
duplicative review might not save appreciable staff time, as the reconsideration decision was usually very similar to the

appeal decision, but will shave 30 days off the permit process in controversial cases.

Prepared hy: Robert M. Loeffler -. N z."J *r Phone! 269-8600
Division: Mining, Land and Wafer Date : 31-Jan-00
Approved by Commissioner: _

John Shively - Date:
Agency: Natural Resources .

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

i
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Department of Natural Resources
SB 257 Notice and Adm inistrative Appeals

Sb 257 is "An Act relating to notice requirements
for certain final findings concerning the disposal
of an interest in state land or resources for o il
and gas; relating to adm inistrative appeals and

petitions for reconsideration of decisions of the
Department of Natural Resources; and providing for

an e ffective date."

SB 257 w ill create a uniform procedure for appeals
of decisions made by the Department of Natural
Resources. These changes w ill sim plify the appeal
process for applicants, departmental employees, and
the public, reducing the risk of errors. The
uniform appeal process w ill also confirm that

people have the right to challenge DNRI1s appeal
decision in court.

The Db ill's wuniform appeal process is modeled on
le gislation already in place for DNR "disposal”
decisions. (These are the written findings DNR
must issue for public comment before it can make a
final decision to sell state land or interests in
land, such as o il and gas leases or timber
contracts.) It provides for disputes over DNR
decisions to be taken straight to the DNR
commissioner. However, it allows only one

adm inistrative review by the commissioner: a
person who disagrees with DNR's action w ill file
either an appeal or a reconsideration request, but
not both. The filin g period for a reconsideration
request w ill be 20 days, the same period allowed to

request reconsideration of a disposal decision

under AS 38.05.035, instead of the 15-day deadline
generally applicable under AS 44.62.540. A person
who is s till aggrieved by the commissioner's fin al
decision on the appeal or reconsideration request

can then challenge it in Superior Court.



Under existing law for DNR actions other than
disposal decisions, there can be as many as three
layers of administrative review: first an appeal
to a division director, then an appeal to the
commissioner, and finally a reconsideration
request, which must be filed within 15 days instead
of 20. SB 257 w ill replace this duplicative,
complex process with one that has been successfully
used for major DNR disposal actions since 1994.

SB 257 w ill also correct a flaw in DNR's public
notice law, AS 38.05.945, by removing a special
requirement for final decisions on o il and gas
lease sales. The change w ill leave intact two
other public notice provisions relating to o il and

gas lease sales:

e When DNR issues a proposed o il and gas lease sale
decision, AS 38.05.945 directs DNR to give public
notice at the beginning of the comment period,
notifying the public of its right to comment.
This requirement w ill not change.

e After the final lease sale decision has been made
(including the resolution of any adm inistrative
appeals), AS 38.05.945 directs DNR to give notice
of the lease sale itself, so that prospective
bidders may prepare for the sale. This
requirement w ill not change.

However, between these two stages, AS 38.05.945
lite ra Ily requires DNR to give notice of the
issuance of the final decision "at least 30 days
before the action."” Advance notice that DNR plans
to issue a final decision a month later does not
serve any apparent purpose. More im portantly, if
the comment period is s till underway when this
"notice of final decision™ appears in the
newspaper, the public may be confused into thinking
that the decision has already been made, and that
there is no point in commenting or te stifying on
the proposed lease sale. SB 257 w ill correct this
problem by removing the separate requirement for



notice of the final decision. (Under other

applicable law, AS 38.05.035(e)(5), DNR must make

the final disposal decision available to the public
at least 90 days before the lease sale. As part of
this duty, DNR gives notice to everyone who tim ely
commented or testified on the proposal. Only those

testified have the right to

who tim ely commented or
AS 38.05.035(i).)

appeal the final decision under
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(i)
Date Referred to Committee: April 19, 2000 FURTHER REFERRALS:

Date of Committee Action: ~ 13*01 pC)

The FINANCE Committee considered: CSSB 259(.TUD)

CS FOR SENATE BILL NO. 259(JUD) CRIMES: REPRESENTATIONS/I.D./COMP JTERS

"An Act relating to crimes and offenses relating to aural representations, recordings, access devices, identification
documents, impersonation, false reports, and computers; and providing for an effective date."

(1Tthe same title

recommends it be replaced ué&”™ AN, icqg |
with the following committee substitute  HC-t) t>Q CjuLly) [ ]anew title
[ ] additional referral to Committee
f 1attached amendment?)
ADOPTS: Letter of Intent
ATTACHES NEW FISCAL NOTE(S): @ APPROVES PREVIOUS:
f ] fiscal note(s) [S(fiscal note(s)
nnA~INI&o law
[ J zero fiscal note(s) [ ] zero fiscal note(s)
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% Tfegfsémg }g-e\ssion

Revision Dale: 04/05/00

devices, otner tecnnoiogv ana identification oocL'ments

FISCAL NOTE

Aji Act relating to crimes involving computers, access

Title:
Sponsor: Senator Robin Taylor
Requester: Senate Finance Committee
Expenditures/Revenues

OPERATING EXPENDITURES FYO1l

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Siructures
Grants & Claims

Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES [

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

1091 Designated Program Receipts
TOTAL

Estimate of any current year (FY0O0) costs:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Anacn a separate page it necessary)

I
0.0 1
0.0 I
7.8 1
0.0 1
15.0 |
0.0 1
0.0 |
0.0 1
22.8

0.0
0.0
22.8
0.0
0.0
0.0
22.8

FYO02

7.8

7.8

7.8

7.8

bin Version:
(S) Publisn Daie:_
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CSSB 259 (JUD) amends and expands the substantive criminal law to address the use of computers and other
technology in the widespread perpetration of crimes.

This fiscal note funds an equipment request in FYOL to provide computer equipment adequate to meet new and
expanded responsibilities provided for in this legislation. In addition, the request by the Department of Public
Safety to provide training in this new field is included in the fiscal note at S7.8 per year.

Date: 4/5/00
Phone: 465-2995
Date:  4/5/00
Phone: 465-2828

Cnmina: inves;:ca::c-s 5w~ea.

7.8 1

7.8



No: 5
FISCAL NOTE 8ill \esat HE3CSB 259’0
B RdishCae 4/19/0

STATE OF ALASKA
2000 LEGISLATIVE SESSION

Revision Date/Time (Nota if correction) 4-Apr-00 Dept Affected Administration
Title An Act relating to crimes and offenses relating 3RU Legal and Advocacy Services
to aural representations, recordings ... Component Public Defender Agency
Sponsor Senator Taylor

Component No. 1631

Requester (S) FIN

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not indude inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2001 FY 2002 FY2003 FY?2004 FY2005 FY 2006
Personal Sen/ices
Travel 3.3 3.3 3.3 3.3 3.3 3.3
Contractual 11.7 11.7 11.7 11.7 11.7 11.7
Supplies
Equipment 6.5 5.0 5.0 5.0 5.0 5.0
Land 4 Structures
Grants 4 Claims
Miscellaneous

TOTAL OPERATING 21.5 20.0 20.0 20.0 20.0 20.0
CAPITAL EXPENDITURES t i | I I
CHANGE IN REVENUES ( ) I J
FUND SOURCE (Thousands of Collars)
1002 Federal Receipts
1003 GF Match
1004 GF 21.5 20.0 20.0 20.0 20.0 20.0

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type)
TOTAL 215 20.0 20.0 20.0 20.0 20.0
Estimate of any current year (FY200Q) cost
POSmMONS
Full-time
Part-time
Temporary

ANALYSIS:  (Affectia seperafe page Mhecessary)

See attached.

Prepared by: ~ Barbara Brink, Director Phone  264-4414

Division Public Defender Agency Date/Time
Approved by Commissioner - Robert Poe, 7v1. Date
Agency Department  f Administration

PROVIDE ALL DISTRIBUTION COPIES T&t30VERNOR'S LEGISLATIVE OFFICE
further distribution informetion, call the Governar's Legislative Office



FISCAL NOTE

STATE OF ALASKA BILL NO: CSSB 259 (JUO

2000 LEGISLATIVE SESSION

Analysis (continued)

This bill amends current law and ados new statutes to enable prosecution of a wide variety
of computer-related offenses.

Prosecution and defense of these offenses will require sophisticated technical expertise.
The Public Defender Agency does not currently have the computer equipment and the staff
who have the technical knowledge necessary to defend criminal cases that could be brought

under this new legislation.

It is difficult to predict how many additional cases the Public Defender Agency would be
apoointed to if this bill becomes law. The Department of Law has estimated that there
would only be t°n additional cases prosecuted in the first year and says it does not
anticipate much in the way of increased workload. The Public Defender Agency is
concerned about these estimates. This is a very broadly worded bill that would make
unlawful a wide range of activity on individual personal computers, computer networks, and
on the Internet. Although the Agency has concerns about the impact of this legislation in

coming years, we will use the Department of Law's estimates.

The Public Defender Agency does not currently have the sophisticated computer equipment,
software, peripherals, and associated coirmunication devices that are necessary for the
defense of these cases. We are requesting 3 one-time equipment purchase for our
Anchorage office and plan to use this equipment as a resource for the rest uf the state, too.
We are paralleling the Department cf Law's requests in terms of maintenance of this
equipment, contractual services for training and employee travel. We are adding a small
additional amount n contractual services anticipating that one case will go to trial in which

we will need the services of an expert witness.

Page 2 of 2
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FISCAL NOTE  Bill \Versat HISCSB 55 (J'D
(B Rbih e~ 4719/00

STATE OF ALASKA

2000 LEGISLATIVE SESSION

Revision Dale/Time (Note if correction) Dept. Affected Law

Title "An Act relating to crimes and oftenses refating  'bru Criminal Drviswo o

to aural representations.... access devices ... computers: Component 1t Judoal Pst: 4m Judicial Disi

Sponsor Senator Tayfor Criminal Appeals/Special Linoaoon
Component No. 2196:2201:2203

Requester  Senate Judiciary Committee

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not indude inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2001 FY2002 FY2003 FY2004 FY2005 FY 2006

Personal Services

Travel 3.3 3.3 3.3 3.3 3.3 3.3
Contractual 6.7 6.7 6.7 6.7 6.7 6.7
Supplies

Equipment 50 50 5.0 50 5.0 5.0
Land &Structures
Grants &Claims

Miscellaneous
TOTAL OPERATING 15.0 15.0 15.0

CAPfTAL EXPENDITURES
CHANGE IN REVENUES ( TT

FUND SOURCE

1002 Federal Receipts |
1003 GF Match

1004 GF 15.0 150 150 150 150 150
1005 GF/Program Receipts

1037 GF/Menlal Health

Other (Specify Type)
TOTAL 15.0 15.0 150 150 15.0 15.0

15.0 150 15.0

(Thousands ol Dollars)

Estimate of any current year (FY2000) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Afuctia reparare page //necessary)

CSSB 259 (JUD) amends and expands the substantive criminal law to address the use ol computers and
other technology in the widespread perpetration of crimes. Child pornography, theft of personal
information with the intent to defraud, theft of personal information resulting in damage to a person's
financial reputation, deceptive business practices, 'hacking' to get unauthorized information or introduce
false information, and introducing damaging viruses, are all offenses where lechnology has offered new
ways for criminals to victimize individuals. The amendments in this hbill will update existing law to help law
enforcement prosecute those who cause harm to others through the use of computers and other

technology.
Prepared by:  Joan M Kas Pnono 465-5370
Division Attorney Genef?ls Office \ Dale/Time 3/21/00. 11:39 AM
Approved by Commissioner  {LtFACCBruce M Botelho, Attorney General Date 3/21/00
Agency (3 Department of Law
PREPARER TO PROVIDE ALL DISTRIBUTION COPJES TO GOVERNOR S LEGISLATIVE OFFICE
Y I%r turner%afﬁlbutlml OTTRtion mlﬁm nor's eglls:]atwe Ece
lagilwooirwn moue Page 1of 2

COMMITTEE COPY



FISCAL NOTE

STATE OF ALASKA BILL NO. CSS3 259 (JUD)
2000 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

Much of the hill expands on existing crimes already being prosecuted, and is not anticipated to cause
increased workload. The new crimes defined in the bill are expected to result in approximately ten new
prosecutions in the first year, with the number increasing in future years. These new white-collar cases
will be handed by existing staff. Although no new personnel are believed to be necessary, other

resources will be needed.

Investigation and prosecution of cybercrimes require that the prosecutor keep up with the constantly
changing world of information technology. Those who use computers to commit crimes are very
knowledgeable about technology, and usually have state-of-the-art equipment. Prosecutors must have
the same or better knowledge and equipment as those who use the equipment for illegal purposes.

The Department of Law intends to have three of its prosecutors specialize in this technology driven area
of law: one in Anchorage OSPA, and one each in the Juneau and Fairbanks district attorney's offices.
These assistant district attorneys will need on-going training to stay ahead of the inventive ways people
come up with to use technology to cause harm to others and to keep up with how law enforcement is
responding in other jurisdictions. The department estimates S10.0 per year will be spent on training,
divided equally between the three components. $5.0 per year is included to maintain state-of-the-art
computer equipment, software, peripherals, and associated communications devices in Anchorage
OSPA as a resource for the entire Criminal Division to use in preparing and presenting its cases.

Page 2 of 2



Alaska State Legislature
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SB 259
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Senate Bill

“An Actrelating to crimes and offenses relating to au/al representations,
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FISCAL NOTE

%T TE OF ALAS bm Version: C-SSP, 1

00 Leglséltlve ession (S) Publish Date:
Dept Affected  Public Safety

Revision Date: 04/05/00
Tile  An Act relating to crimes involving computers, access

devices, other technology and identification documents

Sponsor:  Senator Robin Taylor

BRU AK State Troopers
Component  Criminal Investigations Bureau

Component Serial No. 80

rRequester:  Senate Finance Commitiee
Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES
Persond Senices
Travel
Coniradual
Sipplies
Eouipment
Land &Sructures
Gants &Cairs
Mscellaneous

TOTAL OPERATING

ICAPITAL EXPENDITURES i I I

ICHANGEINREVENES [ 1
FUND SOURCE (Thousands ol Ddlars)

1002 Federal Receipts

10BG-Metch

104G

1006 G~/PrayamReceipts

1037 G=/Ventd Hedlth

1091 Designeted Program Receipts
TOTAL

Estimate of any current year (FYGD) costs: 0.0]

POSITIONS
F u II- tim e
Pat-time
Temporary

ANALYSIS: (Attach a separata page it necessary)
CSSB 259 (JUD) amends and expands the substantive criminal law to address the use of computers and other

technology in the widespread perpetration of crimes.

This fiscal note funds an equipment request in FYOL to provide computer equipment adequate to meet new and
(xpanded responsibilities provided for in this legislation. In addition, the request by the Department of Public
Safety to provide training in this new field is included in the fiscal note at S7.8 per year.

Prepared By: SENATE FINANCE COMMITTEE

Date:  4/5/00
Phone: 465-2995

Date:  4/5/00
Phone: 465-2828

Pane 1of1



N 5
FISCAL NOTE Bill \ersionHZ3ESB 259(JUD)
B RMish e 4 /19700

STATE OF ALASKA
2000 LEGISLATIVE SESSION

Revision Date/Time (Note if correction) 4-Apr-00 Dept. Affected Administration
Title An Act relating to crimes and offenses relating ~ 'BRU Legal and Advocacy Services
to aural representations, recordings ... Component Public Defender Agency
Sponsor Senator Taylor

Component No. 1631

Requester (S) FIN

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not indudo inflation unless otherwise noted below.

OPERATING EXPENDITURES FY?2001  FY2002 FY2003 | FY2004 FY2005 FY 2006
Personal Services
Travel 3.3 3.3 3.3 3.3 3.3 33
Contractual 117 11.7 117 117 11.7 117
Supplies
Equipment 6.5 5.0 5.0 5.0 5.0 5.0
Land &Structures
Grants & Claims
[Miscellaneous

TOTAL OPERATING 215 20.0 20.0 20.0 20.0 20.0
CAPITAL EXPENDITURES
CHANGE IN REVENUES (
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 215 20.0 20.0 20.0 20.0 20.0

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type)
TOTAL 215 20.0 20.0 20.0 20.0 20.0
Estimate of any current year (FY2000) cost’
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: @Atathasgatapega tirecsay)

See attached.

Prepared by:  Barbara Brink, Director Phone 264-4414

Division Public Defender Agency Date/Time
Approved by Commissioner - Robert Poe, Date
Agency Department

COMMNT{fiBBHi rfuther distrioution informetion, call the Governor's Legislative Office Paae of



FISCAL NOTE
STATE OF ALASKA BILL NO: CSSB 259 fJUP)

2000 LEGISLATIVE SESSION

Analysis (continued)

This bill amends current law and adds new statutes to enable prosecution of a wide variety
of computer-related offenses.

Prosecution and defense of these offenses will require sophisticated technical expertise.
The Public Defender Agency does not currently have the computer equipment and the staff
who have the technical knowledge necessary to defend criminal cases that could be brought

under this new legislation.

It is difficult to predict how many additional cases the Public Defender Agency would be
appointed to if this bill becomes law. The Department of Law has estimated that there
would only be ten additional cases prosecuted in the first year and says it does not
anticipate much in the way of increased workload. The Public Defender Agency is
concerned about these estimates. This is a very broadly worded hill that would make
unlawful a wide range of activity on individual personal computers, computer networks, and
on the Internet. Although the Agency has concerns about the impacr of this legislation in
coming years, we will use the Department of Law's estimates.

The Pubiic Defender Agency does not currently have the sophisticated computer equipment,
software, peripherals, and associated communication devices that are necessary for the
defense of these cases. We are requesting a one-time equipment purchase for our
Anchorage office and plan to use this equipment as a resource for the rest o.' the state, too.
We are paralleling the Department of taw 's requests in terms of maintenance of this
equipment, contractual services for training and employee travel. We are adding a small
additional amount in contractual services anticipating that one case will go to trial in which

we will need the services of an expert witness.

Page 2 of 2



No: 6

FISCAL NOTE sBill version:HCSCSSB 259 (JUD)

(H) Publish Date: 4/19/00

STATE OF ALASKA
2000 LEGISLATIVE SESSION

Revision Date/Time (Note if correction) Dept. Affected Law

Title *An Act relating to crimes and offenses relating BRU Criminal Drvisioc,
* Component 1stJuddal Dist: 4th Judicial Dist:

Criminal Appeals/Special Litigation
Component No. 2193:2201:2203

to aural representations.... access devices ... computers: ...

Sponsor Senator Taytcr
Requester Senate Judiciary Committee

(Thousands of Dollars)

Expenditures/Revenues )

Note: Amoirtts do not Include inflation unless otherwise noted below.
OPERATING EXPENDITURES Fy 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006

Personal Services

Travel 3.3 3.3 3.3 3.3 3.3 3.3
6.7 6.7 6.7 6.7

Contractual 6.7 6.7

Supplies

Equipment 5.0 5.0 5.0 5.0 5.0 5.0
Land & Str tctures

Grams & Claims

Miscellaneous
TOTAL OPERATING 15.0 15.0 15.0 15.0 15.0 15.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( n r

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1003 GF/Program Receipts

1037 GF/Mantal Health

Other (Specify Type)
TOTAL 15.0

15.0 15.0 15.0 15.0 15.0 15.0

15.0 15.0 15.0 15.0 15.0

Estimate of any current year (FY2QO00) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a ttpsraie paga 1/ nocossary)

CSSB 259 (JUD) amends and expands the substantive criminal law to address the use of computers and
other technology in the widespread perpetration of crimes. Child pornography, theft of personal
information with the intent to defraud, theft of personal information resulting in damage to a person's
financial reputation, deceptive business practice:!, 'hacking' to get unauthorized information or introduce
false information, and introducing damaging viruses, are all offenses where technology has offered new
ways for criminals to victimize individuals. The amendments in this bill will update existing law to help law
enforcement prosecute those who cause harm to others through the use of computers and other

technology.

Prepared by.
Division

Approved by Commissioner

PREPARER TO PROVIDE ALL DISTRIBUTION CCPIES TO GOVERNOR™S LEGIS ATIVE CHFICE
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FISCAL NOTE

STATE OF ALASKA BILL NO. CSSB 259 (JUD)

2000 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

Much of the bill expands on existing crimes already being prosecuted, and is not anticipated to cause
increased workload. The new crimes defined in the hill are expected to result in approximately ten new
prosecutions in the first year, with the number increasing in future years. These new white-collar cases
will be handed by existing staff, Although no new personnel are believed to be necessary, other

resources will be needed.

Investigation and prosecution of cybercrimes require that the prosecutor keep up with the constantly
changing world of information technology. Those who use computers to commit crimes are very
knowledgeable about technology, and usually have state-of-the-art equipment. Prosecutors must have
the same or better knowledge and equipment as those who use the equipment for illegal purposes.

The Department of Law intends to have three of its prosecutors specialize in this technology driven area
of law: one in Anchorage OSPA, and one each in the Juneau and Fairbanks district attorney's offices.
These assistant district attorneys will need on-going training to stay ahead of the inventive ways people
come up with to use technology to cause harm to others and to keep up with how law enforcement is
responding in other jurisdictions. The department estimates S10.0 per year will be spent on training,
divided equal!/ between the three components. S5.0 per year is included to maintain state-of-the-art
computer equipment, software, peripherals, and associated communications devices in Anchorage
OSPA as a resource for the entire Criminal Division to use in preparing and presenting its cases.

Page 2 of 2



By AMANDA EOHMAN
Staff Writer

When Nancy Kuhn received n
letter from her credit union
asking to verify her change of ad-
dress to Juneau, she knew there
was a mistake.

The Kuhns, who live in Fair-
banks, hadn’t moved to Juneau
and didn’t plan to.

Kuhn called Alaska USA Fed-
eral Credit Union to tell them the
address change was wrong.
That’s when she learned of the
four withdrawals from her ac-
count.

Someone posing as her hus-
band not only changed the ad-
dress of the account but had most
of the money—%$4,900—wired to
Georgia.

“This is a case of stolen iden-
tity,” Kuhn said. “It’s a thing we
all read about, but it never hap-
pens to us.”

The impostor made the first
three withdrawals, each for $1,-
000, the same day as the address
change on Jan. 1*. The fourth
withdrawal, for $1,900, was made
a day later.

In Jonesboro, Ga, the im-
postor showed up at a Western

INBa00=SS
S

:Dmplega.

Union office carrying a fake mili-
tary identification card with Eu-
gene Kuhn’s name and Social
Security number on it, Nancy
Kuna said credit union officials
told her. The person knew Eu-
gene’s credit union savings ac-
count number and the date the
account was opened. The only
thing the impostor got wrong,
Kuhn said, was her husband’s
birthdate. .-

Jack Simmonds, senior vice
president of operations at Alaska
USA, said the credit union asked
Wester™ Union to compare the
signature at the wire service with
the signature on the account.
When they didn’t match, the
credit union reimbursed the
Kuhns.

“l don't think people should
be concerned,” Simmonds said.
“The credit union has made this
person whole. The member has
not lost any money.”

Simmonds said the credit
union’s insurance company
would probably investigate the
fraud, along with the FBI.

He said that for security rea-

sons he could not comment on ac-
See TfCFT, Page A-8
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Continued from Page A-1

cess accounts at the credit union.
But he said credit union mem-
bers have the option of having a
password. “We take every rea-
sonable step to keep accounts se-
cure.”

The credit union was almost
too secure for Kuhn at one point.
She said Bhe closed one of the
couple’s accounts in a huff last
fall because the credit union de-
manded both her driver’s license
number and her Social Security
number for a withdrawal receipt.
Kuhn said she was willing to
show that information but re-

fused to let the bank put it on her
receipt, in case it fell out of her
purse or something, she said.

Kuhn said the credit union
told her it would need the name,
types of accounts at the credit
union, Social Security number
and date of birth from someone
to access bank records. The
couple is perplexed as to how

.someone could get that informa-

tion, which is supposedly private.

Kuhn said her husband is “a
little bit sloppy” but that he’s
never lost eanything. “l don’t
think he ever misplaced one of

the statements. | keep track of
those.”

The couple opened the savings
account in 1975, before the credit
union was bought by Alaska
USA, Kuhn said.

She and her husband don't
know anybody in Jonesboro,
which is a busy suburb of At-
lanta.

Fairbanks police referred
Kuhn’s complaint to the FBI.
Neither the Fairbanks FBI bu-
reau or the Anchorage bureau
have begun investigating.
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A laska A ssociation of C hiefs of Police

April 5, 2000

Senator Robin Taylor

Alaska State Legislature
State Capitol (MS 3100)
Juneau, AK 99801-1182

Dear Senator Taylor:

0n behalf of the Alaska Association of Chiefs of Police, lam writing insupport of
Committee Substitute for Senate Bill 259.

Several important issues are addressed by this bill, including the crime of assuming
another's identity by use of various access devices. The billwould provide severe
penalties for those who obtain devices and documents to use in the further
commission of crimes and who destroy the lives, businesses, credit, and credentials

of innocent victinms in the process.

CS for SB 259 also addresses the need for criminal liability in cases where self defense
isused all to frequently toavoid prosecution for a criminal act. Current Alaska law
makes itextremely difficult toprosecute defendants who use selfdefense as an
excuse tocover up illegitimate and often times deadly bhehavior. Limitations must be
made toprotect the lives of innocent victims aswell punish those who harm others
intentionally.

Sincerely,

jtfa
Duane S. Udland, President
Alaska Association of Chiefs of Police



>ody complains about "special interests." But
nmcs to the Legislature, there is no more potent,
linded, persistent special interest than the law-
'‘tcmkclves.

ey, Alaskans got another example o/'tins special
I work.

Republicans passed a constitutional amendment
a runoff if no gubernatorial candidate receives
't in the general election. In the event of a runoff,
norwould take office in February — after a bone-
hristmas-to-Super-Bowl campaign,

tendmentis a “twofer," changing two sections of
lofthe Constitution.

Il of Article 11l says simply, "The governor shall
by the qualified voters ofthe state ata general elec-
candidate receiving the greatest number of votes
ivernor." This is the approach most states take.

IV says, "The term of office of the governor is
s, beginning at noon on the first Monday in De-
illowing his election and ending at noon on the
lay in December four years later."

louse of Representatives and the voters approve
Imenl, Alaskans will have some governors taking
>ecember and some in February. It is also possi-
ime governors will take office in December and
cecember while others take office in December
in February. Orthe governor could take office in
and leave in December.

Republicans say they are changing the
emocracy" and "m ajority rule." But if "democ-
"m ajority rule" are their goals, why didn't they
same principle to themselves? Why didn’t they
senators receive a majority of the vote and es-
unoff for solons?

ipeal to "democracy" and "m ajority
;as Harpo Marx’'’s response to the outraged host
it Harpo fooling around with the cocktail-party
ir, 1 was not kissing your wife. | was whispering
ith."

istitutional amendment is about one thing. The
is have had little luck electing a governor in re-
al elections. They figure a runoff would help,
of hypocrisy aboutdemocracy can change that.

law to

rule" is as

o elitui !,M|i,nn* itmm I.nii i , o ‘[jn_r_tqt.nn in niic,i (iti] .inis:
of ebtQIS“l | il | | =il 1 [| Hy,
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health problems”
You'd think 'consumers

would want worm-free food

A similar panel i:i lirilain\

Nuffield Council on
conducted an 18-

the
Bioethics,

Theft of identity can

1 am one of some 30,000
people who discovered last
year that their Social Securi-

ty numbers had been pil-
fered.
The theft of my identity

actually began in 1996, when
I was living overseas. W ith-
out my knowledge, someone
used my Social Security'num -
ber to order telephone ser-
vice in Los Angeles County
and then disappeared, owing
the phone companies thou-
sands of dollars.

I moved back to New York
in 1997 and rented an apart-
ment, but in time the phone
companies sent the unpaid
bills to collection agencies
and the agencies, unable to
recover the debts, passed the
information on to three major
national credit bureaus. | was
labeled a financial delin-
quent.

| didn't find out about my
status until last year, when |
tried to rent another apart-
ment in New York. After
weeks of hunting, | found a
place | liked. The landlord
said | could move in as soon
as he ran the routine credit
check. The next day he told
me that my negative credit
rating made me too risky a
tenant.

Relegated to a sublet, |
was just beginning to make

Stacy Sullivan

inquiries at three credit bu-
reaus when the telephone
company refused to give me
a telephone because of an un-
paid bill of $1,163.67. Some-
one |I'd never met had used
my Social Security number to
establish telephone service in
Hawaiian Gardens, Calif., a
city | have never seen. De-
spite the fact that the phone
service was setup in aman’s
name, the debt was reported
on my credit rating.

Once | proved that | was
not that person — by showing
the telephone company my
photo ID and Social Security
card — | was absolved of
blame and given a telephone.
But two weeks later | re-
ceived a letter that said |
would have to pay a $100 de-
posit if | wanted to keep my
line, because of yet another
unpaid bill from a different
telephone company.

This time somebody had
used not only my Social Se-
curity number but also my
name to establish phone ser-
vice in Sun Valley, Calif.,
another city | have never
seen.

When | asked my phone
company why | should have
to pay a deposit because

QititM.iiH  en.im*- ; i

YR llein Ud it ei e

ot

tnrmecers
less water tmd
on less land.

to grow rice with
less fertilizer
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someone impersonated me at
a company | had never done
business with, the customer-
service manager acknowl-
edged that this was unfair,
but politely explained that,
unless | paid the deposit, my
telephone would be discon-
nected.

So began a six-month bat-
tle of trying to clear my
name. | provided the tele-
phone companies, the credit
bureaus and two collection
agencies with telephone
bids, W-2 forms, health-in-
surance receipts, credit-card
statements and bank state-
ments that proved | was not
living in California at the
time telephone service was
ordered there. Despite my
efforts, | received four let-
ters holding me responsible
for the bill.

T-npped in a Kafkaesque
maze, | decided to file a po-
lice report. The police officer
who heard my story told me
he. received an average of

four complaints of identity
theft each day.

Months passed, and still
my name had not been

cleared. So | called the collec-
tion agency investigating my
case and threatened to file a
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lawsuit if it did not resolve
my fraud claim. | promptly
received a letter stating that |
was not being held responsi-
ble for the remaining delin-
quent telephone bill.

But the collection agency
said that it takes as long as 90
days for this information to
be conveyed to the national
credit bureaus, and that even
then there may be mistakes
or delays for which neither
the collection agencies nor
the credit bureaus will take
responsibility.

Nearly four years since
my identity was stolen, the
unpaid bills are still reflected
on my credit rating and | am
still unable to rent on apart-
ment.

The most maddening as-
pectofall this is that it could
have been prevented, had
the telephone companies
simply checked the identity
of the person who tstnb-
lishcd telephone service in
my name.

Is it too much to ask com-
panies that issue credit
cards, sell merchandise or
provide services to take sim-
ple precautions to identify
their customers?

U Stacy Sullivan, a New York-ba. ,/d
writer, Is writing n book about 1
Kosovo Liberation Army.
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FISCAL NOTE Ny

STATE OF ALASKA

2000 LEGISLATIVE SESSION (5) Pubiisn Date: 3
Rdvision Date/Time (Notb if correction)  21-Mar-OO Dept. Affected Administration
Title *An Act relating to criminal impersonation* BRIJ Legal and Advocacy Services
Component Public Defender Agency

Sponsor Senator Taylor
Requester (S)Jub Component No. io31
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2001 FY2002 Ft2003 FY2004 FY2005 FY 2006
Personal Services 46.5 46.5 46.5 46.5 46.5 46.5
Travel 35 35 35 35 35 35
Contractual 26.3 26.3 26.3 26.3 26.3 26.3
Supplies 19 19 19 19 19 19
Equipment 6.5 0.0 0.0 0.0 0.0 0.0
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 84.7 78.2 78.2 . 782 78.2 78.2
ICAPITAL EXPENDITURES"
[CHANGE IN REVENUES ( ) |
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 84.7 782 78.2 78.2 78.2 70.2

1005 GF/Progrant, Receipts
1037 GF/Mental Healln

Other (Specify Type)
TOTAL 84.7 78.2 78.2 78.2 78.2 78.2

Estimate of any current year (FY2000) cost:
POSITIONS

Full-time 1 1 1 1 1 1

Part-time
Temporary
ANALYSIS:  (Attacha separate page ltnecessary)

This billamends current law and adds new utatutes to enable prosecution of a wide variety of computer-related offenses.

Prosecution and defense of these offenses will require sophisticated technical expertise. The Public Defender Agency does not
currently have staffwho have the technical knowledge necessary to defend criminal cases that could be brought under this new

legislation.

The Public Defender Agency will need to hire a Programmer Analyst | In order to consult with and train the attorneys appointed to
defend these cases. The Programmer Analyst will be based In Anchorage. In addition to providing technical assistance on
Individual cases in Anchorage, the Programmer Analyst would also be responsible for training attorneys and investigators in all
Public Defender Agency offices on technical issues In these cases. Ono-time equipment costs for computer equipment Is also

induced In the first year.

Prepared by:  Barbara Brink, Director Phone 264-4414
Division Public Defender Agency !i , Date/Time

Approved by Commissioner - RobertPoe,J i ; / b | A Ox™ - Date /g o
Agency DepartmentorAoministration I\ /|

PREPARER TO PROVIDE ALL DISTRIBUTICN COPIES TQuaOVERNOR'S LEGISLATIVE OFFICE
Frtrtaderitnnonaion, dl teG®ara'slapnedie*
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