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OFFICIAL BUSINESS

S e n a t e

O f f i c e  o f  d i e  S e c r e t a r y

A l a s k a  S t a t e  L e g i s l a t u r e

F O R YO U R IM M E D IA T E  A T T E N T IO N

STATE CAPITOL ROOM 213 
JUNEAU, ALASKA 99801-1182 

(907) 465-3701 
FAX-465-2832 

EMAIL senat«_sacfsUryOL«gi(.sUto.ak.u(

DATE: May 12, 1999

TO: Finance Committee
(JerryLee/Mindy - Room 520)

FROM: Office of the Senate Secretary

The Chair of the Committee noted above has waived referral on the following bill(s):

RETRIEVE$

SENATE BILL NO. 90
STATE JURISDICTION OVER FISH & GAME

SENATE BILL NO. 91
ENFORCEMENT OF SUBSISTENCE LAWS

Please give the bill file(s) to the page for forwarding to the next Committee of referral.

Thank you.



A l a s k a  S t a t e  L e g i s l a t u r e

C h a irm a n ,
Judiciary Committee 
Administrative Regulations 
Revenue Committee

Vice Chairman,
Resources Committee

S e n a t o r  R o b i n  L .  T a y l o r

State Capitol 
Juneau, Alaska 99801-1182 

(907) -165-3873 
I-ax: (907) 165-3922

50 Front Street 
Suite 203 

K. tchikan, Alaska 99901 
(907) 225-80SK 

Fax: (907) 225-0713

SPONSOR STATEMENT 
SB 90

State Jurisdiction over Fish and Game

The S tate o f  A laska is currently fighting the federal governm ent’s 
encroachm ent into A laska’s Sovereign ability  to m anage its fish and 
wildlife resources. Recently, the Governor officially notified the federal 
governm ent o f A laska’s opposition to federal regulations regarding the 
m anagem ent and harvest of Ah' ' Vs fishery resources in G lacier Bay. 
Senate Bill 90 is necessary to bolster A laska’s Sovereign authority as 
provided by the Alaska Statehood Act and preem pt the federal government 
from exercising management over Alaska’s fish and wildlife resources.

This legislation is necessary and will, by its enactment, further restrict the 
federal governm ent’s encroachm ent on A laska’s Sovereign authority to 
manage our wildlife and fish resources.

The Act prohibits our law enforcement agents from enforcing laws or 
regulations that usurp A laska’s ability to m anage our fish and game 
resources.

This Act does not apply to assistance provided to a federal law enforcement 
officer that is necessary in the unforeseen absence o f available assistance 
from a federal source to avert a present and substantial risk o f physical 
h a rn  to a person.

Simply put, we the State o f Alaska, do not intend to assist the federal 
governm ent in breaking our S tatehood C om pact or v io lating  our 
Constitution.

District A:
Ilydcr * Ketchikan • Kupreanol’ • Meyers Chuck • Petersburg • Saxman • Sitka • Wrangell







OFFICIAL BUSINESS

O f f i c e  o f  i k e  S e c r e t a r y STATE CAPITOL. ROOM 213 
JUNEAU, ALASKA 99*01-1 182 

(907) 465-3701 
FAX: 465-2832 

EMAIL: scrmte_socfelaiyOLegi3.9lale.ak.u5FO R YOUR IM M E D IA T E  A T T E N T IO N

DATE: May 12, 1999

TO: Finance Committee
(JerryLee/Mindy - Room 520)

FROM: Office of the Senate Secretary

The Chair of the Committee noted above has waived referral on the following bill(s):

SENATE BILL NO. 90
STATE JURISDICTION OVER FISH & GAME

SENATE BILL NO. 91
ENFORCEMENT OF SUBSISTENCE LAWS

Please give the bill file(s) to the page for forwarding to the next Committee of referral.

Thank you.



A l a s k a  S t a t e  L e g i s l a t u r e

Chairman,
Judiciary Committee 
Administrative Regulations 
Revenue Committee

Vice Chairman,
Resources Committee

T a y l o r

State Capitol 
Juneau, Alaska 99801-1182 

(907) '165-3873 
Fax: (907) -165-3922

50 Front Street 
Suite 203 

Ketchikan, Alaska 99901 
(907) 225-8088 

Fax: (907) 225-0713S e n a t o r  R o b i n  L .

SPO N SO R  STA TEM EN T 

SB 91

Enforcement of Subsistence

SB 91 prohibits A laska law enforcem ent officers from enforcing federal 
laws or regulations relating to subsistence eligibility if  those laws or 
regulations can not be adopted by the S tate o f A laska because o f 
constitutionality. SB 91 makes it very clear that in Alaska, only Alaskan 
governmental agencies may exercise enforcement activities regarding fish 
and gam e resources. This legislation is necessary and will, by its 
enactm ent, further restrict the federal governm ent’s encroachm ent on 
Alaska’s Sovereign authority to manage our wildlife and fish resources.

This Act does not apply to assistance provided to a federal law enforcement 
officer that is necessary in the unforeseen absence of available assistance 
from a federal source to avert a present and substantial risk of physical 
harm to a person.

Sim ply put, we the State o f Alaska, do not intend to assist the federal 
governm ent in breaking our S tatehood  C om pact or v io lating  our 
Constitution.

District A:
llyclcr • Ketchikan • Kitproanof • Movers Chuck • Petersburg • Saxman • Sitka • Wrangell







(ID fc.OUSE COMMITTEE REPORT
Date Referred to Committee: May 3,1999 FURTHER REFERRALS:

Date of Committee Action: FT I f ?  \ c\  ^  

The FINANCE Committee considered:

CS FOR SENATE BELL NO. 93(FIN) NAMES OF ORGANIZATIONS & BUSINESSES

CSSB 93(FIN)

"An Act relating to the purposes of certain businesses and corporations; relating to the names of businesses and 
organizations; relating to the registration under the Alaska Trademark Act of marks that resemble the inane of another 
business or organization; and providing for an effective date."

recommends it be replaced
with the following committee substitute

[ ] additional referral to ______________
f I attached amendment(s)

ADOPTS:_________________________

[ ] the same title 
[ ] a new title
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STATE OF ALASKA
1999 LEGISLATIVE SESSION

FISCAL NOTE No. — L
Bill V e rsio n : S b Q 3

(S ) P u b lish  D ate:

Revision Dale/Time (Nola il correction) _____________
Title Names of Organizations and Businesses

Commerce & Econ. Dev.Dept. Affected__________________________ _
_BRU Banking. Securities and Corporations
Component Banking. Securities and Corporations

Sponsor
Requester

Senate Labor & Commerce
Senate Labor & Commerce

E xpenditures/R evenues

_ Component Serial No. 

(Thousands of Dollars)

1233

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous ■

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | |

CHANGE IN REVENUES ( ) 30.0 33.0 36.3 39.9 43.9 48.3

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY99) cost: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This legislation is intended to reduce confusion and make it clearer in cases where the name of a business may be 
viewed "deceptively similar" to another business name.

The purpose of this bill is to eliminate the confusion that currently exists within the three standards of business name 
distinction. This bill will be change current statutes from three standards of business name distinction to one 
standard.

With passage of this bill and subsequent implementation of new statutes, name disputes will be resolved between 
the parties, not the State of Alaska.

Prepared by 
Division

Approved by Commissioner 
Agency

Franklin T. Elder, Director Phone 465-2521
Banking. Securities and Corporations 

Deborah B. Sedwick
Date/Time 3/9/99 8:57 AM 

Date
Commerce and Economic Development

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

(Rev 10/981 991nfof/n *ls/OMB P a g e  1 of _L



S T A T E  O F  A L A S K A
DEPARTMENT OF COMMERCE ANI 

ECONOMIC DEVELOPMENT
D I V I S I O N  O F  B A N K I N G .  S E C U R I T I E S ,  A N D  C O R P O R A T I O N S

333 Willoughby Avenue. 9lh Floor 
P.O. BOX 110008 
JUNEAU, ALASKA 99811-0808 
Corporation Section (907) 465-2530 
Banking S Securities (907) 465-2521

ANCHORAGE
Corporation Information (907) 269-8140 
TDD: (907) 465-5437

TONY KNOWLES, GOVERNOR

Attn: Dave Gray -  Senator Mackie 
April 8, 1999

From: Dawn Williams

CS for Senate Bill No. 93(L&C'

“An Act relating to the names o f businesses and organizations and to the registration under the 
Alaska Trademark Act of marks that resemble the name of another business or organization; and 
providing for an effective date.”

The State o f Alaska Corporation Section, under the Department of Commerce, is responsible for 
filing documents for corporations, limited partnerships, limited liability partnerships, and limited 
liability companies doing business in the State of Alaska, as well as the registration of business 
names.

Currently, there are three different guidelines under Title 10 and Title 32 that the Corporation 
Section must follow when determining name availability.

1. Deceptively similar
2. Distinct
3. ;Distinguishable on the record

This bill will bring all the chapters in Title 10 and Title 32 to 1he same standard, “distinguishable on 
the record”, when determining the availability o f all entity names to be filed with the Corporations 
Section. This is the standard used in the Uniform Act and to this date has been adopted by at least 
25 other states.

The current three guidelines allow for conflicts to arise in which one entity feels the Department 
erred in filing a name because it could be viewed as too similar to another name on file. The public 
feels that when a name is filed it is “protected”, however this is not the case in any state. A business 
entity must protect its own name from disparaging use, and there are remedies in the courts for that 
purpose. 'Hie Corporations Section is a filing agency, not an enforcement agency, therefore, these 
conflicts should not include the State and should at all limes be discussed between the two 
conflicting entities. Consolidating to one guideline will lessen confusion and keep the state out of 
essentially private disputes over names.

This bill would have a positive fiscal impact for the Department. The standard of “distinguishable 
on the record" would allow for more entities to file their name with the department because the 
standard of "distinguishable” is less prohibitive than the “deceptively similar” standard. There are 
several names rejected per week based on the “deceptively similar” standard.
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February 8,1999
Deborah B. Sedwick, Commissioner
Department o f Commerce and Economic Development
Post Office Box 110808
Juneau, Alaska 998011-0808

Re: Business Name Registration
Dear Commissioner Sedwick:

I applaud the Department's efforts to resolve a long-standing problem of 
having the State determine business names which are "deceptively similar" to other 
names. The State should not be making those determinations in the guise of 
corporate regulation; if they need be made, such determinations are more properly 
made by private parties, with the assistance of the courts if necessary, under 
concepts of unfair trade practices. Indeed, to the extent that the State has been 
forced into making such determinations (under the "deceptively similar" standard, 
see, e.g. Alaska Statutes 10.06.105 (business corporations), 10.20.021 (nonprofit 
corporations); 10.35.020 (business names); c f  AS 10.50,025 (limited liability 
companies)), the result has proved very frustrating to many of my clients, who find 
the State's determinations confusing and, at times, arbitrary.

I daresay I speak on behalf of many others in wholeheartedly supporting 
passage of legislation in the First Session of the Twenty-First Legislature to 
eliminate the "deceptively imilar" standard currently set forth throughout Title 10 
and elsewhere in the Alaska Statutes.

Thank you for your consideration.

nrb
bcc: Jerome O, List, D.D.S., M.D.

Very truly yours,
BURR, PEASE & KURTZ

Jph E. Ducrre

3S3MVH22606



B r i a n  W . D u R R E L i r k
L A W  O F F I C E

1 ‘100 West Benson Blvd. 
Suite 370
Anchorage. Alaska 99503

BRIAN V/. DURRELL

Phone: 907 258.3224 
Fax: 907 258.3229

" ' r~ i: ,. .7

Deborah Sedwick, Commissioner
State of Alaska, Dept, of Commerce 

and Economic Development 
P.O. Box 110808 
Juneau, Alaska 99811-0808

Re: Proposed business entity names legislation

Dear Commissioner:

I was pleased to see the proposed legislation Irom your department that would iron out 
many of the wrinkles and piovide consistency to the various statutes in Titles 10 and 32 dealing 
with business entity names.

My office has a very active practice working with entrepreneurs and investors in 
organizing Alaska businesses that include corporations, partnerships and limited liability 
companies. My office is in almost daily contact with representatives of the Department 
addressing issues surrounding the organization of these business entities. Frequently, my office 
and our clients are faced with issues surrounding the use of business names and the 
determination of whether certain business names have already been taken or are available for 
new business entities. As the cover memo to the new legislation reflects, we currently-face a 
labyrinth of varying rules addressing the use of business entity names.

I have read the proposed bill. I believe it would clarify and make consistent the rules 
surrounding the use of business entity names. The new legislation will substantially improve the 
current statutes dealing with business entity names and will avoid a significant amount of 
confusion that the Department, attorneys who organize businesses, and members of the business 
community would face in the absence of such clarifying legislation. I give this new legislation 
my wholehearted support.

Very truly yours,

BRIAN W. DURREIL, P.C.

Brian W. Durrell
BWD:jk
cc: Dawn Williams (via fax)



A sh b u r n  a n d  M a so n

MARK E. ASHBURN WILLIAM S. CUMMINGS JOAN M. FORTIN JULIAN L. MASON EH JOHN C. McCARRON DONALD W. MeCLINTOCK IH DONNA J. McCREADY A. WILLIAM SAUPE KIRSTEN TINGLUM

L A W Y E R S  
A P R O F E S S I O N A L  C O R P OR A T I O N  

1 1 3 0  W E S T  S I X T H  A V E N U E ,  S U I T E  I O O TELEPHONE

(907) 276- 4-33 IA N C H O R A G

T E L E C O P I E R  
( 9 0 7 )  2 7 7  - Q 2 3 5

January 29, 1999.

Debra B. Sedwick, Commissioner 
State of Alaska
Department of Commerce and Economic Development 
Division of Banking, Securities and Corporations 
P.O. Box 110808 
Juneau, Alaska 99811-0808

RE: Proposed Business Entity Names Legislation

Dear Commissioner:

Ashbum & Mason, P.C., has a very active corporate practice, organizing and assisting 
Alaska businesses which include corporations, limited liability companies, and 
partnerships. We are often in contact with the Anchorage and Juneau Corporations 
Division offices, frequently over the issues of business entity names. This is why we are 
very pleased to see the Department's proposed legislation concerning business entity 
names.

We have read the bill and believe it will clear up many of the problems surrounding the 
use of business names. The Department, members of the business community, and 
attorneys who organize businesses will all benefit from the passage of this bill. We give 
it our support.

Very truly yours,

ASHBURN & MASON, P.C,

Mark E. Ashbum
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ASHBURN AND MASON, P .C .

Debra B. Sedwick, Commissioner 
January 29, 1999 
Page -2-

Donald W. McClmtock

Rv: _________
Karen M. Procter, Legal Assistant

cc: Dawn Williams, Supervisor 
Corporations Division

N:\KMP\CORPLTR.AWS



J a n u a ry  15, 1999

Dawn Williams 
State o f Alaska
Department o f  Commerce and 
Economic Development 
Division of Corporations 
Juneau AK, 99801

Dear Dawn Williams,

SUBJECT: PROPOSED BUSINESS ENTITY LEGISLATION.

Complete Corporate Services of Alaska Incorporated has reviewed the proposed legislation. 
We feel that this legislation would be beneficial to the State of Alaska, and its citizens. Wc 
feel that the state’s exposure due to the wording of the previous legislation is unnecessary 
and not beneficial. This exposure results in superfluous litigation. .Ve at Complete 
Corporate Services of Alaska, Inc., believe that disputes over business entity names are 
better resolved by the parties involved. We believe that the state can improve service and 
reduce liability' with the proposed legislation. From our experience, our customers would 
appreciate thi.s more modern approach to name registration.

Complete Corporate Services of Alaska, Inc.

3839 RIVERSIDE DRIVE 
STE 101 

JUNEAU, AK 99801
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J a n u a ry  2 6 , 1999

V IA  FAX

Ms. Dawn W i l l ia m s  
R e c o rd s  and L ic e n s in g  S u p e rv is o r  
D i v is i o n  o f  B a n k in g , S e c u r i t i e s  

and C o r p o r a t io n s  
P . u .  1 10808
J u n e a u , A la s k a  9 9 8 1 1 - 0 8 0 8  

D e a r  Dawn:

I  h a ve  r e v ie w e d  and I  s u p p o rt  th e  p ro p o s e d  b u s in e s s  e n t i t y  
names l e g i s l a t i o n  t o  r e p la c e  th e  o ld  name s ta n d a rd  o f  
" d e c e p t iv e ly  s i m i l a r "  to  th e  new l e s s  s t r in g e n t  name s ta n d a r d  o f  
" d is t in g u is h a b le  on th e  r e c o r d . "

S in c e r e ly

HOMPESCH & ASSOCIATES 
A Professional Corporation

Susan L . Evans

S L E /s g



A l a s k a  S t a t e  L e g i s l a t u r e

SENATE LABOR & COMMERCE COMMITTEE
State Capitol 

Juneau, AK 99801-1182

(907)465-3844

SPONSOR STATEMENT 

SB 93, Names of Businesses and Organizalions.

The Alaska Department of Commerce and Economic Development, Division of 
Banking, Securities, and Corporations, Corporation Section is responsible for filing 
documents for corporations, limited partnerships, limited liability partnerships, and 
limited liability companies doing business in the State of Alaska, as well as filing 
registered names for business entitles and reservation of names for corporations. To 
do that, the Corporation Section must follow name availability guidelines under 
Title 10 and Title 32 of the Alaska Statutes.
This proposed legisl ation is drafted to change the current name availability standards 
under which business entities are allowed to file with the State of Alaska, from three 
conflicting guidelines to one.
The current guidelines under Title 10 and Title 32 are as follows:

1. Alaska Statutes 10.06, 10.20, 10.35 ar.d 32.11 each use the
guideline"...name may not be the same as, or deceptively similar to, 
the name of a corporation or registered/reserved name filed under 
this title."

2. Alaska Statute 10.25 uses the guideline "...name shall be 
distinct from the name of other cooperatives or corporations 
organized under the laws of or authorized to do business in this 
state."

3. Alaska Statutes 10.50 and 32.05 use the guideline "...name is 
distinguishable on the records of the department (from all other 
entities filed)."

Official Business



As a result of the difference In the current guidelines and the margin of error 
encountered in determining name availability, many conflicts a-'se each year 
between different business entities within Alaska. Some of these private name 
conflicts ultimately result in a conflict with the State of Alaska if an entity believes a 
name was filed inappropriately. The State expends scarce resources when it must 
be party to a lawsuit resulting from "conflicting" registered names.
The old standards of "deceptively similar" and "distinct" should be replaced by the 
newest guideline "distinguishable on the record." This guideline would allow for 
more entities to file with the State of Alaska, because it Is not as stringent as the 
"deceptively similar" standard.
The adoption of this newer standard would remove the state from these conflicts 
and allow those entities that see a problem in name similarity to resolve their 
disputes privately.



S e c t i o n a l  f o r  CS SB 93 ( F IN ) ,  Names o f  O r g a n iz a t io n s  & B u s in e s s e s

Section 1
Section 06.05.301(b)
This is amended to comply with the changes set forth in AS 10.06.105(a) to include a new 
section AS 10.06.105(d).

Section 2 
Section 10.06.005
The current purpose exclusion of insurance is deleted. The current standard does not allow for 
the incorporation o f insurance companies, however, this is in direct violation with Alaska 
Insurance statutes which require insurance companies to be incorporated.

Section 3
Section 10.06.105(a)
The old standard of determining name availability is deleted. The current law of “same as or 
deceptively similar” created confusion with the general public and led to several conflicts each 
year.

Section 4
Section 10.06.105(d)
A new f jction is added, changing the old standard of determining name availability from 
“decept. 'ely similar” to “distinguishable on the record”, making it easier for corporations to 
file with the slate.

The current law o f “same as or deceptively similar" created confusion with the general public 
and led to several conflicts each year.

Section 5 
Section 10.06.115
The standard of determining name availability is changed to “distinguishable on the record”, 
making it easier for entities to reserve their name with the state.

The current law of “same as or deceptively similar” created confusion with the general public 
and led to several conflicts each year.

Section 6 
Section 10.06.125
The standard o f determ ining name availability is changed to “distinguishable on the record”, 
making it easier for corporations to register their corporate name with the state.

The current law of “same as or deceptively similar” created confusion with the general public 
and led to several conflicts each year.

Section 7 
Section 10.06.130
A corporation who has the exclusive right to the use o f a name under AS 10.06 may enjoin the 
use o f a name that is not distinguishable on the records o f the department from the



corporation’s name. A corporation who has the exclusive right to the use o f a name under 
AS10.06 has a cause o f action for damages against a person who uses a name that is not 
distinguishable on the records of the department from the corporation’s name.

The current law does not allow this provision.

Section 8
Section 10.06.033(e)
A corporation that reinstates, must amend its name if the name is no longer distinguishable on 
the records o f the department.

The current law o f“same as or deceptively similar” created confusion with the general public 
and led to several conflicts each year.

Section 9 
Section 10.06.720
A f o r a  corporation may not obtain a certificate o f authority unless its corporate name is 
distinguishable on the records o f the department.

The current law o f “same as or deceptively similar” created confusion with the general public 
and led to several conflicts each year.

Section 10 
Section 10.13.120(a)
The standard of determining name availability is changed to “distinguishable on the record”, 
making it easier for corporations to file with the state.

The current law o f “same as or deceptively similar” created confusion with the general public 
and led to several conflicts each year.

Section 11 
Section 10.15.578
A section is added requiring the name of a cooperative corporation to be “distinguishable on 
Ihe record’, and to allow the department to adopt regulations under AS 44.62 to interpret or 
implement this section.

The current law of “same as or deceptively similar” created confusion with Ihe general public 
and led to several conflicts each year. The current section does not include language allowing 
for the department to adopt regulations.

Section 12 
Section 10.20.021
This section is repealed and reenacted to change the standard o f determining name availability 
to “distinguishable on the record,” making it easier for corporations to file with the state, and to 
allow the department to adopt regulations under AS 44.62 to interpret or implement this section



The current law of “some as or deceptively similar” created contusion with the general public 
and led to several conflicts each year. The current section does not include language allowing 
for the department to adopt regulations.

Section 13 
Section 10.20.470
A foreign corporation may not obtain t  certificate o f authority unless its corporate name is 
distinguishable on the records of the department.

The current law of “same as or deceptively similar” created confusion with the general public 
and led to several conflicts each year.

Section 14 
Section 10.20.471
When a foreign corporation has a name which is not distinguishable on the records o f the 
department, it must select another name to use which is distinguishable on the records.

Section 15 
Section 10.25.040
The old standard of determining name availability is deleted.

The current law uses a different standard, “distinct,” to determine name availability.

Section 16 
Section 10.25.040
New ‘■actions are added change the standard of determining name availability to 
“dis mguishable on the record,” making it easier for electric and telephone cooperatives to file 
vvi'.i the state, and to allow the department to adopt regulations under AS 44.62 to interpret or 
im dement this section. Section (c) is added to allow corporations that become subject to this 
chapter by compliance with AS10.25.290 and 10.25.300 or 10.25.620 to retain a corporate 
name that does not comply with (a) of this section.

The current law uses a different standard, “distinct,” to determine name availability. The 
change in this law will result in the conformity o f each name availability statute which is 
implemented by this division. The current section does not include language allowing for the 
department to adopt regulations.

Section 17 
Section 10.35.020
The standard o f detenu ining name availability is changed to “distinguishable on the record”, 
making it easier for businesses to reserve their name with the state.

The current law of “same as or deceptively similar” created confusion with the general public 
and led to several conflicts each year.



Section 18 
Section 10.35.020(b)
A new subsection is added to allow the department to adopt regulations under AS 44.62 to 
interpret or implement this section.

The current section does not include language allowing for the department to adopt regulations.

Section 19 
Section 10.35.040
The standard of determining name availability is changed to “distinguishable on the record”, 
making it easier for businesses to register their name with the state; and the term “organized 
entity” is defined; and a person who has the exclusive right to the use o f a name under thir 
section may to enjoin the use o f a name that is not distinguishable on the records o f the 
department from the registered name. A person who has the exclusive right to the use of a 
name under this section has a cause of action for damages against a person who uses a name 
that is not distinguishable on the records of the depanment from the registered name; and the 
department is allowed to adopt regulations under AS 44.62 to interpret or implement this 
section

The current law of “same as or deceptively similar” created confusion with the general public 
and led to several conflicts each year. “Organized entity” is a term used to define those entities 
which are subject to name availability determinations under the guideline o f “distinguishable 
on the records”. The current section does not include language allowing for the department to 
adopt regulations.

Section 20 
Section 10.35.500
The definition of “department” is added.

The old section did not include a definition o f “department.”

Section 21 
Section 10.40.015
The standard of detenu ining name availability is added to use “distinguishable on the record”.

The curreu law does not have a standard of determining name availability.
Section 22 
Section 10.45.120(b)
The standard of determining name availability is added to use “distinguishable on the record”.

The current law does not have a standard of determining name availability.

Section 23 
Section 10.50.025
The section is repealed and reenacted.



The old law is repealed and reenacted to conform to the language used in all sections where the 
term “organized entity” is used in determining name availability on the records o f the 
department.

Section 24 
Section 10.50.035
The standard of determining name availability is changed to “distinguishable on the record” 
making it easier for entit'es to reserve their name wilh the state.

The old law is amended to conform to the language used in all sections where the term 
“organized entity” is used in determining name availability on the records o f the department.

Section 25 
Section 10.50.040
The standard of determining name availability is changed to “distinguishable on the record”, 
making it easier for entities to reserve their name wilh the state.

The current law is amended to confonn to ihe language used in all sections where the term 
“organized entity” is used in determining name availability on the records o f the department.

Section 26 
Section 10.50.408(e)
A company that reinstates, must amend its name if the name is no longer distinguishable on the 
records o f the department.

The current law is amended to confonn to the language used in all sections where the tenn 
“organized entity" is used in detenu ining name availability on the records o f the department.

Section 27 
Section 32.05.480
The standard of detenu ining name availability is changed to “distinguishable on the record”, 
making it easier for entities to reserve their name with the state.

The current law is amended to conform to the language used in all sections where the term 
"organized entity” is used in determining name availability on the records o f the department.

Section 28 
Section 32.05.510
A name must be distinguishable under AS 32.05.480.

Section 29 
Section 32.05.520
A limited liability partnership who has the exclusive right to the use o f a name under this 
section may enjoin the use of a name that is not distinguishable on the records o f the 
department from the limited liability partnership’s name. A limited liability partnership’s who 
has the exclusive right to the use o f a name under (his section has a cause o f action for damages



against a person who uses e name that is not distinguishable on Ihe records o f the department 
from the corporation’s name.

The current law does not allow this provision.

Section 30 
Section 32.05.620(e)
A partnership that reinstates, must amend its name if (he name is no longer distinguishable on 
the records of the department.

The current law of “same as or deceptively similar” created confusion with the general public 
and led to several conflicts each year.

Section 31 
Section 32.11.120(d)
This section is amended to provide for the new standard o f “distinguishable on the records”.

The current law of “same as or deceptively similar” created confusion with the general public 
and led to several conflicts each year.

Section 32 
Section 32.11.810
This section is amended to change the standard of determining name availability to 
“distinguishable on foe record,” making it easier for limited partnerships to file with the state, 
and to allow the department to adopt regulations under AS 44.62 to interpret or implement this 
section

The current law of “same as or deceptively similar” created confusion with the general public 
and led to several conflicts each year. The current section does not include language allowing 
for the department to adopt regulations.

Section 33 
Section 32.11.810
A section is added to allow the department to adopt regulations under AS 44.62 to interpret or 
implement this section.

The current section does not include language allowing for the department to adopt regulations.

Section 34 
Section 32.11.820(b)
This section is amended to change the standard of determining name availability for reserving 
a limited partnersliip name to “distinguishable on the record,” making it easier for limited 
partnerships to file with the state.

The current law of “same as or deceptively similar” created confusion with the general public 
and led to several conflicts each year.



Section 35 
Section 45.50.010
This section is amended to allow the department to check the names o f “organized entities” on 
the records of the department against an application for registration of trade mark or service 
mark.

The current law does not have a provision to check the name of an entity when determining the 
availability o f a trade mark or service mark.

* Section 36
Sections 1-33 may not be interpreted to allow the department or any other person to take action 
against any entity organized before the effective date o f this section.

Section 37
The Department may immediately proceed to adopt necessary regulations.

Section 38
Applies only to actions taken on or after the effective date.

Section 39
Provides the effective date of the Act.
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ANALYSIS: (Attach a separate page it necessary)
This legislation is intended to reduce confusion and make it clearer in cases where the name of a business may be 
viewed "deceptively similar" to another business name.

The purpose of this bill is to eliminate the confusion that currently exists within the three standards of business name 
distinction. This bill will be change current statutes from three standards of business name distinction to one 
standard.

With passage of this bill and subsequent implementation of new statutes, name disputes will be resolved between 
the parties, not the State of Alaska.
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SUBJECT: CSSB 93(F1N) (Work Order No. 21 -LS0475\G)

TO: Senator John Torgerson, Co-Chair
Senate Finance Committee 
Attn: Mindy

FROM: Theresa Bannister
Legislative Counsel

This memo accompanies a Final of the bill described above.

Pursuant to the committee's instructions, AS 10.06.005 has been amended to delete the 
restriction against incorporation under AS 10.06 for the purpose of insurance business. In 
the process of adding this requested amendment, I did not amend AS 21.03.010(b), which
states that foreign and alien insurers doing business as authorized insurers under AS 10.21
are not subject to AS 10.06 (Alaska Corporations Code). The committee's amendment does 
not appear to be inconsistent with AS 21.03.010(b). The amendment applies to persons who 
incorporate under AS 10.06. Foreign and alien insurers under AS 21.03.010(b) would not, 
by definition under AS 21.90.900. be persons incorporated under the laws of this state.

If 1 may be of further assistance, please advise.
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‘‘An Act relating to corporate purpose: the names of businesses and organizations and 
to the registration under the Alaska Trademark Act of marks that resemble the name of 
another business or organization; and providing for an effective date,”

An added change:

AS 10.06.005 is amended to read:
Purposes. A corporation may be organized under this chapter for any lawful purpose 
[except for the purpose of Insurance].

The current statute does not allow for the incorporation of companies whose purpose is 
insurance. However, under AS 21.69.040(d) (Insurance Statutes), an insurance 
corporation does not legally exist until the issuance of a certificate of incorporation by the 
Commissioner (under AS 10.06). There are currently Insurance corporations on our files. 
When AS 10.05 was changed to AS 10.06 in 1988, the purpose section was changed to 
exclude banking and insurance. The Banking Division changed their statutes in 
1993(1994) including an amendment to AS 10.06.005 to take out the exclusion of 
banking.
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SENATE LABOR & COMMERCE COMMITTEE
State Capita! 

Juneau, AK 99801-1182

(907)465-3844

SPONSOR STATEMENT 

SB 93, Names of Businesses and Organizations.

The Alaska Department of Commerce and Economic Development, Division of 
Banking, Securities, and Corporations, Corporation Section is responsible for filing 
documents for corporations, limited partnerships, limited liability partnerships, and 
limited liability companies doing business in the State of Alaska, as well as filing 
registered names for business entities and reservation of names for corporations. To 
do that, the Corporation Section must follow name availability guidelines under 
Title 10 and Title 32 of the Alaska Statutes.
This proposed legislation is drafted to change the current name availability standards 
under which business entitles are allowed to file with the State of Alaska, from three 
conflicting guidelines to one.
The current guidelines under Title 10 and Title 32 are as follows:

1. Alaska Statutes 10.06, 10.20, 10.35 and 32.11 each use the 
guideline"...name may not be the same as, or deceptively similar to, 
the name of a corporation or registered/reserved name filed under 
this title."

2. : Alaska Statute 10.25 uses the guideline "...name shall be
distinct from the name of other cooperatives or corporations 
organized under the laws of or authorized to do business in this 
state."

3. Alaska Statutes 10.50 and 32.05 use the guideline "...name is 
distinguishable on the records of the department (from all other 
entities filed)."



I

r,'.

As a result of the difference in the current guidelines and the margin of error 
encountered In determining name availability, many conflicts arise each year 
between different business entitles within Alaska. Some of these private name 
conflicts ultimately result in a conflict with the State of Alaska If an entity believes a 
name was filed Inappropriately. The State expends scarce resources when it must 
be party to a lawsuit resulting from "conflicting" registered names.
The old standards of "deceptively similar" and "distinct" should be replaced by the 
newest guideline "distinguishable on the record." This guideline would allow for 
more entities to file with the State of Alaska, because it Is not as stringent as the 
"deceptively similar" standard.
The adoption of this newer standard would remove the state from these conflicts 
and allow those entities that see a problem in name similarity to resolve their 
disputes privately.
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Section 1
Section 06.05.301(b)
This is amended to comply with the changes set forth in AS 10.06.105(a) to include a new 
section AS 10.06.105(d).

Section 2
Section 10.06.105(a)
The old standard of determining name availability is deleted. The current law of “same as or 
deceptively similar” created confusion with the general public and led to several conflicts each 
year.

Section 3
Section 10.06.105(d)
A new section is added, changing the old standard of determining name availability from 
“deceptively similar” to “distinguishable on the record”, making it easier for corporations to 
file with the state.

The current law of “same as or deceptively similar” created confusion with the general public 
and led to several conflicts each year.

Section 4 
Section 10.06.115
The standard of determining name availability is changed to “distinguishable on the record”, 
making it easier for entities to reserve their name with the state.

The current law of “same as or deceptively similar” created confusion with the general public 
and led to several conflicts each year.

Section 5 
Section 10.06.125
The standard of determining name availability is changed to “distinguishable on the record”, 
making it easier for corporations to register their coiporate name with the state.

The current law of “same as or deceptively similar” created confusion with the general public 
and led to several conflicts each year.

Section 6 
Section 10.06.130
A corporation who has the exclusive right to the use of a name under AS 10.06 may enjoin the 
use of a name that is not distinguishable on the records of the department from the 
corporation’s name. A corporation who has the exclusive right to the use of a name under 
AS 10.06 has a cause of action for damages against a person who uses a name that is not 
distinguishable on the records of the department from the corporation’s name.

The current law does not allow this provision.



Section 7
Section 10.06.033(e)
A corporation that reinstates, must amend its name if the name is no longer distinguishable on 
the records of the department.

The current law of “same as or deceptively similar” created confusion with the general public 
and led to several conflicts each year.

Section 8 
Section 10.06.720
A foreign corporation may not obtain a certificate of authority unless its corporate name is 
distinguishable on the records of the department.

The current law of “same as or deceptively similar” created confusion wilh the general public 
and led to several conflicts each year.

Section 9
Section 10.13.120(a)
The standard of determining name availability is changed to “distinguishable on the record”, 
making it easier for coiporations to file with the stale.

The current law of “same as or deceptively similar” created confusion with the general public 
and led to several conflicts each year-.

Section 10 
Section 10.15.578
A section is added requiring the name of a cooperative coiporation to be “distinguishable on 
the record’, and to allow the department to adopt regulations under AS 44.62 to interpret or 
implement this section.

The current law of “same as or deceptively similar” created confusion with the general public 
and led to several conflicts each year. The current section does not include language allowing 
for the department to adopt regulations.

Section 11 
Section 10.20.021
This section is repealed and reenacted to change the standard of determining name availability 
to “distinguishable on the record,” making it easier for corporations to file with the stale, and to 
allow the department to adopt regulations under AS 44.62 to interpret or implement this section

The current law of “same as or deceptively similar” created confusion with the general public 
and led to several conflicts each year. The current section does not include language allowing 
for the department to adopt regulations.

S ectio n  12
S ec tio n  10.20.470



A foreign corporation may not obtain a certificate o f authority unless its corporate name is 
distinguishable on the records of the department.

The current law of “same as or deceptively similar” created confusion with the general public 
and led to several conflicts each year.

Section 12 
Section 10.20.471
When a foreign corporation has a name which is not distinguishable on the records of the 
department, it must select another name to use which is distinguishable on the records.

Section 14 
Section 10.25.040
The old standard of determining name availability is deleted.

The current law uses a different standard, “distinct,” to determine name availability.

Section 15 
Section 10.25.040
New sections are added change the standard of determining name availability to 
“distinguishable on the record,” making it easier for electric and telephone cooperatives to file 
with the state, and to allow the department to adopt regulations under AS 44.62 to interpret or 
implement this section. Section (c) is added to allow corporations that become subject to this 
chapter by compliance with AS 10.25.290 and 10.25.300 or 10.25.620 to retain a corporate 
name that does not comply with (a) o f this section.

The current law uses a different standard, “distinct,” to determine name availability. The 
change in this law will result in the conformity of each name availability statute which is 
implemented by this division. The current section does not include language allowing for the 
department to adopt regulations.

Section 16 
Section 10.35.020
The standard o f determining name availability is changed to “distinguishable on the record”, 
making it easier for businesses to reserve their name with the state.

The current law of “same as or deceptively similar” created confusion with the general public 
and led to several conflicts each year.

Section 17 
Section 10.35.020(b)
A new subsection is added to allow the department to adopt regulations under AS 44.62 to 
interpret or implement this section.

The current section does not include language allowing for the department to adopt regulations.



Section 18 
Section 10.35.040'
The standard of determining name availability is changed to “distinguishable on the record”, 
making it easier for businesses to register their name with the state; and the term “organized 
entity” is defined; and a person who has the exclusive right to the use of a name under this 
section may to enjoin the use of a name that is not distinguishable on the records of the 
department from the registered name. A person who has the exclusive right to the use of a 
name under this section has a cause of action for damages against a person who uses a name 
that is not distinguishable on the records of the department from the registered name; and the 
department is allowed to adopt regulations under AS 44.62 to interpret or implement this 
section

The current law of “same as or deceptively similar” created confusion with the general public 
and led to several conflicts each year. “Organized entity” is a term used to define those entities 
which are subject to name availability determinations under the guideline of “distinguishable 
on the records”. The current section does not include language allowing for the department to 
adopt regulations.

Section 19 
Section 10.35.500
The definition of “department” is added.

The old section did not include a definition of “department.”

Section 20 
Section 10.40.015
The standard of determining name availability is added to use “distinguishable on the record”.

The current law does not have a standard of determining name availability.
Section 21 
Section 10.45.120(b)
The standard of determining name availability is added to use “distinguishable on the record”.

t.

The current law does not have a standard of determining name availability.

Section 22 
Section 10.50.025
The section is repealed and reenacted.

The old law is repealed and reenacted to conform to the language used in all sections where the 
term “organized entity” is used in determining name availability on the records of the 
department.

S ectio n  23
S ec tion  10.50.035



The standard of determining name availability is changed to “distinguishable on the record”, 
making it easier for entities to reserve their name with the state.

The old law is amended to conform to the language used in all sections where the term 
“organized entity” is used in determining name availability on the records of the department.

Section 24 
Section 10.50.040
The standard of determining name availability is changed to “distinguishable on the record”, 
making it easier for entities to reserve their name with the state.

The current law is amended to conform to the language used in all sections where the term 
“organized entity” is used in determining name availability on the records of the department.

Section 25 
Section 10.50.408(e)
A company that reinstates, must amend its name if the name is no longer distinguishable on the 
records of the department.

The current law is amended to conform to the language used in all sections where the term 
“organized entity” is used in determining name availability on the records of the department.

Section 26 
Section 32.05.480
The standard of determining name availability is changed to “distinguishable on the record”, 
making it easier for entities to reserve their name with the state.

The current law is amended to conform to the language used in all sections where the term 
“organized entity” is used in determining name availability on the records of the department.

Section 27 
Section 32.05.510
A name must be distinguishable under AS 32.05.480.

Section 28 
Section 32.05.520
A limited liability partnership who has the exclusive right to the use of a name under this 
section may enjoin the use of a name that is not distinguishable on the records of the 
department from the limited liability partnership’s name. A limited liability partnership’s who 
has the exclusive right to the use of a name under this section has a cause of action for damages 
against a person who uses a name that is not distinguishable on the records of the department 
from the corporation’s name.

The current law does not allow this provision.



Section 29 
Section 32.05.620(e)
A partnership that reinstates, must amend its name if the name is no longer distinguishable on 
the records of the department.

The current law of “same as or deceptively similar” created confusion with the general public 
and led to several conflicts each year.

Section 30 
Section 32.11.120(d)
This section is amended to provide for the new standard of “distinguishable on the records”.

The current law of “same as or deceptively similar” created confusion with the general public 
and led to several conflicts each year.

Section 31 
Section 32.11.810
This section is amended to change the standard of determining name availability to 
“distinguishable on the record," making it easier for limited partnerships to file with the state, 
and to allow the department to adopt regulations under AS 44.62 to interpret or implement this 
section

The current law of "same as or deceptively similar” created confusion with the general public 
and led to several conflicts each year. The current section does not include language allowing 
for the department to adopt regulations.

Section 32 
Section 32.11.810
A section is added to allow the department to adopt regulations under AS 44.62 to inteipret or 
implement this section.

The current section does not include language allowing for the department to adopt regulations.
t

Section 33 
Section 32.11.820(b)
This section is amended to change the standard of determining name availability for reserving 
a limited partnership name to “distinguishable on the record,” making it easier for limited 
partnerships to file with the state.

The current law of “same as or deceptively similar” created confusion with the general public 
and led to several conflicts each year.

S ection  34
S ection  45.50.010



This section is amended to allow the department to check the names of “organized entities” on 
the records of the department against an application for registration of trade mark or service 
mark.

The current law does not have a provision to check the name of an entity when determining the 
availability of a trade mark or service mark.

Section 35
Sections 1-33 may not be interpreted to allow the department or any other person to take action 
against any entity organized before the effective date of this section.

Section 36
The Department may immediately proceed to adopt necessary regulations.

Section 37
Applies only to actions taken on or after the effective date.

Section 38
Provides the effective date of the Act.
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February 8,1999
Deborah B. Sedwick, Commissioner
Department of Commerce and Economic Development
Post O ffice  B o x  110808
Juneau, Alaska 998011-0808

Re: Business Name Registration
Dear Commissioner Sedwick:

I applaud the Department’s efforts to resolve a long-standing problem of 
having the State determine business names which are "deceptively similar" to other 
names. The State should not be making those determinations in the guise of 
corporate regulation; if they need be made, such determinations are more properly 
made by private parties, with the assistance of the courts if necessary, under 
concepts of unfair trade practices. Indeed, to the extent that the State has been 
forced into making such determinations (under the "deceptively similar" standard, 
see, e.g. Alaska Statutes 10.06.105 (business corporations), 10.20.021 (nonprofit 
corporations); 10.35.020 (business names); cf. AS 10.50.025 (limited liability 
companies)), the result has proved very frustrating to many of my clients, who find 
the State's determinations confusing and, at times, arbitrary *

I daresay I speak on behalf of many others in wholeheartedly supporting 
passage of legislation in the First Session of the Twenty-First Legislature to 
eliminate the "deceptively similar" standard currently set forth throughout Title 10 
and elsewhere in the Alaska Statutes.

Thank you for your consideration.

nrb
bcc: Jerome O, List, D.D.S., M.D.
3531-J\«260«

Very truly yours,
B U R R , PEASE <fc K U R T Z

ilph E. Duerre
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Deborah Sedwick, Commissioner 
State o f Alaska, Dept, o f Commerce 

and Economic Development 
P.O.Box 110808 
Juneau, Alaska 99811-0808

Re: Proposed business entity names legislation

Dear Commissioner:

I  was pleased to see the proposed legislation from your department that would iron out 
many o f the wrinkles and provide consistency to the various statutes in Titles 10 and 32 dealing 
with business entity names.

M y office has a very active practice working with entrepreneurs and investors in 
organizing Alaska businesses that include corporations, partnerships and limited liability 
companies. M y  office is in almost daily contact with representatives o f the Department 
addressing issues surrounding the organization o f these business entities. Frequently, my office 
and our clients are faced w ith issues surrounding the use o f business names and the 
determination o f whether certain business names have already been taken or are available for 
new business entities. As the cover memo to the new legislation reflects, we currently face a 
labyrinth o f varying rules addressing the use o f business entity names.

I have read the proposed bill. I  believe it would clarify and make consistent the rules 
surrounding the use o f business entity names. The new legislation w ill substantially improve the 
current statutes dealing with business entity names and w ill avoid a significant amount o f 
confusion that the Department, attorneys who organize businesses, and members o f the business 
community would face in the absence o f such clarifying legislation. I  give this new legislation 
my wholehearted support. ’

Very truly yours,

BRIAN W. DURRELL, P.C.

BWD:jk
cc: Dawn Williams (via fax)

Brian W. Durrell

1-100 W est Benson B lvd. 
S u ite  370
A n c h o ra g e , A laska  99503

P hone : 907 2 5 8 .3 2 2 1  
Fax: 907 2 5 0 .3 2 2 9
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January 29, 1999:

Debra B, Sedwick, Commissioner 
Slate o f Alaska
Department o f Commerce and Economic Development 
Division o f Banking, Securities and Corporations 
P.O. Box 110808 
Juneau, Alaska 99811-0808

RE: Proposed Business Entity Names Legislation

Dear Commissioner:

Ashbum &  Mason, P.C., has a very active corporate practice, organizing and assisting 
Alaska businesses which include corporations, lim ited liab ility  companies, and 
partnerships. We are often in contact with the Anchorage and Juneau Corporations 
Division offices, frequently over the issues o f business entity names. This is why we are 
very pleased to see the Department’s proposed legislation concerning business entity 
names.

We have read the b ill and believe it  w ill clear up many o f the problems surrounding the 
use o f business names. The Department, members o f the business community, and 
attorneys who organize businesses w ill all benefit from the passage o f this b ill. We give 
it  our support.

Very truly yours,

ASHBURN &  MASON, P.C,

By;
M ark E. Ashburn

W illiam S. Cummings
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Debra B. Sedwick, Commissioner 
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B y ; ________

Karen M. Procter, Legal Assistant

cc: Dawn Williams, Supervisor 
Corporaiions Division

N:\KMP\CORPLTR.AWS .



January 15, 1999

Dawn Wiliams 
State o f  Alaska
Department o f Commerce and 
Economic Development 
Division o f  Corporations 
Juneau AFC, 99801

Dear Dawn Williams,

SUBJE.CT: PROPOSED BUSINESS ENTITY LEGISLATION.

Complete Corporate Services o f Alaska Incorporated has reviewed the proposed legislation. 
We feel that this legislation would be beneficial to the State o f Alaska, and its citizens. We 
feel th it the state’s exposure due to the wording o f die previous legislation is unnecessary 
and not beneficial. This exposure results in superfluous litigation. We at Complete 
Corpciate Services o f Alaska, Inc., believe that disputes over business entity names are 
better resolved by the parties involved. We believe that the state can improve service and 
reduce ;i?Nlity with the proposed legislation. From our experience, our customers would 
appreciate this more modern approach to name registration.

Complete Corporate Services o f Alaska, Inc.

3839  R IV E R SID E  D R IV E  
STE 101 

J U N E A U , AK  99801
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January 26, 1999

VIA FAX

Ms. Dawn Williams 
Records and Licensing Supervisor 
Division of Banking, Securities 

and Corporations 
P.O. 110808
Juneau, Alaska 99811-0808 

Dear Dawn:

X have reviewed and I support the proposed business entity 
names legislation to replace the old name standard of 
"deceptively similar" to the new less stringent name standard of 
"distinguishable on the record."

Sincerely,

HOMPESCH & ASSOCIATES 
A Professional Corporation

Susan L. Evans

SLE/sg
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333 Willoughby Avenue, 9m Floor 
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JUNEAU, ALASKA 99811-0808 
Coiporation Section (907) 465-2530 
Banking & Securities (907) 465-2521

ANCHORAGE
Corporation Information (907) 269-8140 
TDD: (907) 465-5437

Altn: D ave Gray -  Senator M nckie From: Dawn W illiam s
April 8, 1999

C S for Senate B ill N o. 93(L& C)

“A n  A ct relating to the nam es o f  businesses and organizations and to the registration under the 
Alaska Trademark A ct o f  marks that resem ble the nam e o f  another business or organization; and 
providing for an effective date.”

The State o f  Alaska Corporation Section, under the Departm ent o f  Com merce, is responsible for 
filing docum ents for corporations, limited partnerships, lim ited liability partnerships, and limited  
liability com panies doing business in the State o f  Alaska, as well as the registration o f  business 
nam es.

Currently, there are three different guidelines under Title 10 and Title 32  that the Corporation 
Section m ust fo llow  when detennining nam e availability.

1. D eceptively  similar
2. D istinct
3. Distinguishable on the record

This bill w ill bring all the chapters in Title 10 and Title 32  to Ihe sam e standard, “distinguishable on  
the record”, when determining the availability o f  all entity nam es to be filed with the Corporations 
Section. This is  the standard used in the Uniform A ct and to this date has been adopted by at least 
25 other states.

The current three guidelines a llow  for conflicts to arise in which one entity feels the Department 
erred in filing a nam e because it could be view ed as too sim ilar to another name on file . The public 
feels that when a name is filed it is “protected”, how ever this is not the case in any stale. A  business 
entity m ust protect its own name from disparaging use, and there are rem edies in the courts for that 
purpose. D ie  Corporations Section is a filing agency, not an enforcem ent agency, therefore, these  
conflicts should not include the State and should at all tim es be discussed between the tw o  
conflicting entities. Consolidating to one guideline w ill lessen confusion and keep the stale out o f  
essentially  private disputes over names.

This bill would have a positive fiscal impact for Ihe Department. D ie  standard o f  “dist inguishable 
on Ihe record” would a llow  for m ore entities to file their name with the department because the 
standard o f  “distinguishable” is le ss  prohibitive than the “deceptively similar” standard. D iere  are 
several nam es rejected per w eek based on the “deceptively  similar” standard.

STATE OF ALASK/
DEPARTMENT OF COMMERCE ANI 

ECONOMIC DEVELOPMENT
DIVISION OF BANKING. SECURITIES. AND CORPORATIONS
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Comments fo r House Finance Committee -  Senate B ill 94
May 15,1999

Thank you, M r. Chairman.

Senate Bill 94 proposes several amendments to the Medical Marijuana Act that took 
effect this year on March 4. The changes address some serious law enforcement and 
public health concerns with this new statute, and also some practical concerns about 
how state agencies are going to implement what the voters have asked them to 
implement.

In crafting this legislation, we have worked closely with the Department o f Law, the 
Department o f Public Safety, and the Department of Health and Social Services. I am 
pleased to report that these three agencies are in support o f the legislation before you. 
SB 94 is also supported by the Alaska State Advisory Board on Alcoholism &  Drug 
Abuse, the Anchorage Police Department, and the Alaska Association o f Chiefs of 
Police.

There are three major changes in the bill.

The first area is registration. The marijuana initiative approved last fall by voters 
establishes a state registry of patients who are entitled to use marijuana for medicinal 
purposes. However, there is no requirement that a patient register -  the initiative still 
provides legal protection for the use o f medical marijuana even i f  the person is not 
registered with the state. This creates a problem for law enforcement. Because 
pharmacies are prohibited by federal law from dispensing marijuana, the drug must 
be obtained through other channels, and it all looks the same through the eyes of a 
police officer. To ensure that all patients who need marijuana are protected from 
needless arrest or unwarranted hassle, SB 94 requires patients and their caregivers to 
register, and to carry a registry ID  card. We modeled this after our successful permit 
system for those who qualify to carry concealed handguns. This system will help 
police distinguish between legitimate and illegitimate users o f marijuana.

The second change deals with possession limits. The marijuana initiative established 
a presumptively legal possession limit of one ounce in usable form, and six plants.
But the initiative also includes a paragraph that allows patients and their caregivers to 
possess an unlimited amount o f marijuana, as long as it can be medically justified.
The problem is, there is no definition o f what is medically justified. The Department 
of Law and the Department o f Public Safety have urged the Legislature to remove



any ambiguity in this area and set the limit at the same amount identified in the 
initiative, which is one ounce and six plants. SB 94 implements this change.

The third area concerns the role o f the primary caregivers for patients who are using 
medical marijuana. SB 94 establishes some wise precautions to limit abuse. Each 
patient can have only one primary caregiver, and each primary caregiver can care for 
only one patient, with very limited exceptions. By creating a “one to one” 
relationship between the patient and caregiver, we will avoid scenarios such as what 
cropped up in California, where marijuana clubs sprouted up claiming to be the 
primary caregivers for 500 or 1000 patients. SB 94 also states that no person who has 
committed a felony violation of drug laws can be a primary caregiver, and no person 
who is on probation or parole can be a primary caregiver.

Mr. Chairman, that concludes my overview of this legislation, and I ’d be happy to 
answer any questions.
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OFFERED IN THE HOUSE BY REPRESENTATIVE DAVIES

TO: CSSSSB 94(FIN) am

1 Page 8, line 5:
2 Delete "one-vear"

3 Insert "16-month"

4 Page 8, lines 9 - 10:
5 Delete "one-vear"

6 Insert "16-month"
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the comfort o f their upper-class homes, to dictate policies which we know are harmful?

Implications for Law Enforcement

Perhaps the most complex questions we are facing today as a result o f these propositions pertain to law 
enforcement. As representatives on the panel o f state and local experts w ill testify, the passage o f these 
initiatives raises important law enforcement issues in both states. Earlier this month, General McCaffrey 
convened a meeting o f representatives from state and local law enforcement to discuss the practical 
implications o f these propositions, and how federal law enforcement together with their state and local task 
force partne. s w ill continue to target and arrest major drug traffickers.

I would like to discuss a few scenarios which raise questions and graphically illustrate the practical issues 
which face law enforcement in light o f these developments.

• Can state and local law enforcement officers seize marijuana in California, and in Arizona, 
marijuana and other Schedule I drug'- from individuals claiming to have received them as a result o f 
a doctor's recommendation or prescription?

• Are these substances medicines under state law or contraband?
4

• Are police officers liable i f  they let individuals with marijuana, who claim a medical condition, drive 
o ff and later injure or k ill someone?

•

• Are state and local officers able to detain individuals possessing Schedule I daigs, and call federal 
officials to come and arrest them on federal charges? How w ill the federal government meet the 
burdens o f charging and prosecuting cases previously handled on a state level — without any 
additional resources and with already staggering workloads?

•

• How will law enforcement officers respond to large marijuana plots when the owners claim that they 
are "caregivers" who must cultivate marijuana for their customers su Tering from AIDS, cancer, or 
whatever medical conditions they identify?

• Can inmates in prison claim that they are suffering from a medical condition requiring treatment 
with Schedule I substances? Are prison officials obligated to allow the inmates to use these drugs? I f  
so, how are prison officials in Arizona expected to maintain order and discipline with the inmates 
high on heroin, marijuana, LSD or other Schedule I drugs?

•

• How will law enforcement handle prescriptions or recommendations from doctors or caregivers from 
other states, or from Mexico and Canada?

• These arc serious questions which now face California and Arizona law enforcement officials on a 
daily basis. There are also significant issues which face the citizens o f both states. Parents should ask 
how these propositions w ill impact on the safety o f their children; w ill workplaces, including schools 
and transportation, maintain drug-free requirements? How w ill parents be assured that their child's 
Little League Coach or scoutmaster is not using drugs? Perhaps the biggest question o f all, however, 
is what impact the liberalization o f drug policy will have on our children at a time when drug use has 
increased. The mixed messages we are sending will most likely have a terrible effect on parents' 
ability to provide unequivocal information about drugs to their young children.

What the Federal Government Can Do

The California and Arizona initiatives do nothing to change federal drug enforcement policy. The 
DEA will continue to target major drug traffickers, including major marijuana growers and
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distributors. We also can take both administrative and criminal actions against doctors who violate 
the terms o f their DEA drug registrations that authorize them to prescribe controlled substances. 
Doctors are registered with the DEA to prescribe only Schedule II-IV  substances. Technically, tlior ■ 
doctors who prescribe or recommend Schedule I substances are violating federal law. The licenses o f 
over 900 physicians have either been surrendered or revoked in the last two years for fraudulent 
prescription practices.

The DEA is working with the Department o f Justice and the Office o f National Drug Control Policy 
to ensure close coordination between the federal government, and state and local law enforcement 
agencies. We have met with officials from California and Arizona in an effort to ensure that they 
have the necessary support from the federal government, but there are still many issues to be worked 
out. Although there are no guarantees, the DEA is hopeful that continuing consultations with state 
and local officials w ill ensure that the citizens o f both states will be protected from major drug 
traffickers and unscrupulous medical practitioners. In some cases, they w ill be one and the same.

Conclusion

Mr. Chairman, it is important for us to recognize that the proponents o f drug legalization w ill not 
stop with California and Arizona. They intend to support and finance initiatives in many other states. 
Citizens o f California can overturn this proposifion in 1998 through another ballot initiative. It is 
possible for the Arizona legislature to overturn Proposition 200 within a shorter period o f time.

We should keep our attention focused on the next tier o f states targeted by the logalizers, and should 
learn from the California and Arizona experiences. I (irmly believe that the legalizes w ill pour 
millions o f dollars into legalization campaigns, and w ill work diligently to disguise the legalization 
issue as a compassionate pain relief issue. However, we must continue to educate Americans about 
the true nature o f the debate, and ensure that they have the facts necessary for them to make a sound 
decision.

It is instructional to look at what happened in Alaska after marijuana was decriminalized between 
1975 and 1990. Marijuana abuse among teenagers doubled during that time period, and parents 
recognized the need to re-criminalize marijuana. In 1990, Alaskans voted to re- criminalize 
marijuana after a grass-roots effort educated voters in that state about the consequences o f a 
liberalized drug policy. With marijuana use among 12-17 year olds dramatically increasing, and with 
surveys indicating that 35% o f our children list drugs as their number one concern, we need to 

v provide our next generation with the leadership necessary to reverse the current trends. We need to 
put our energies and limited resources into reducing the demand for drugs, not legalizing them. I 
firmly believe that most Americans recognize how dangerous and counterproductive these 
propositions are, and with encouragement and a fair airing o f the pros and cons o f the issue, they will 
stand up to the lcgalizers and their millions o f dollars.

Thank you for the opportunity to speak today, and I look forward to answering any questions you 
may have.

(This testimony was not coordinated through (lie interagency clearance process and rcllccts the views of the Drop Enforcement 
Administration.)
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S e c t i o n a l  A n a l y s i s  -  C S  f o r  S S S B  9 4  ( F I N )  a m

“A n A ct relating to the medical use o f  m arijuana;  
and providing for an effective date.”

The following is a sectional analysis o f CS for Sponsor Substitute for Senate B ill 94 (FIN) am (draft 
#l-LS0524\S.a) introduced on April 21, 1999. SSSB 94 proposes several amendments to AS 
17.37.010- 17.37.070, the “ Medical Uses o f Marijuana for Persons Suffering from Debilitating 
Medical Conditions Act,”  approved by voters as “ Ballot Measure No. 8" in November 1998. The 
new law created by the initiative became effective on March 4, 1999.

This analysis addresses only substantive changes. SSbB 94 also incorporates dozens o f minor 
changes affecting the style, grammar, and sentence structure o f the new marijuana law. These 
alterations are designed to add clarity and bring the initiative language into conformity with the 
drafting style o f Alaska statutes. Unless a proposed amendment involves a substantive change to 
the law, it w ill not be addressed in this document.

In the interest o f brevity, the statute created by Ballot Measure No. S wijl hereinafter be referred to 
as the “Medical Marijuana Act”  or simply “MMA.”

Section 1

This establishes a new section under Title 11 (Criminal Statutes), Chapter 71 (Controlled 
Substances). It provides that a defendant charged with violating Alaska’s controlled substance law 
may utilize as an “ affirmative defense" the fact that the defendant is a patient or a caregiver 
permitted to use or possess marijuana under the terms o f the Medical Marijuana Act.

This affirmative defense provision replaces the broad-based immunity language now found in See. 
17.37.030(a)-(b) o f the Medical Marijuana Act (see p ag e  3. lines 13-31 & p a g e  9, lines 1-6). It also 
replaces the broad “ exception clause” that MMA added to the state’s controlled substances law at 
AS 11.71.190(b), i.e., “ Marijuana is a schedule VIA controlled substance except f o r  m arijuana  
possessed  fo r  m edica l p urpo ses under A S  17.37. " The language emphasized in italics is deleted in 
Section 2 o f SSSB 94 (see p a g e  2, lines 16-17).

The affirmative defense requirement proposed in SSSB 94 closely follows the model o f stale law 
relating to concealed weapons at AS 11.61.220(b). That statute provides that a person who 
“ knowingly possesses a deadly weapon... that is concealed on the person” is guilty o f a Class B 
misdemeanor. However, a person charged with this offense may invoke as an “ affirmative defense” 
the fact that he or she is “ the holder o f a valid permit to carry a concealed handgun.”

http://www.akrepublicans.org/Lcman.htm
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Under state law at Sec. 11.81.900(b)(1), the term ' affirmative defense” means that “ some evidence 
must be admitted which places in issue the defense”  and that “ the defendant las the burden o f 
establishing the defense by a preponderance o f the evidence.”  This is appropriate in circumstances 
where the defendant has special custody of, or access to information (e.g., a iegistrahon card, 
written medical diagnosis, etc.), that would clearly demonstrate to law enforcement officials that the 
person is protected by a statutory exception.

Some have criticized the “ affirmative defense”  approach in SSSB 94 on the grounds that it places 
the burden o f proof on the defendant rather than law enforcement. However, this is consistent with 
how Alaska law is applied to all other cases involving drugs on the controlled substance list, 
whether the substance is legal to prescribe or not. The burden o f proof in all cases involving 
controlled substances is set out clearly in AS 11.71.350, which has been law since 1982: “ It is net 
necessary for the state to negate an exemption or exception provided for in this chapter in a 
complaint, information, indictment, or other pleading or at a trial, hearing, or other proceeding 
under this chapter or AS 17.30. The defendant has the burden o fp ro v in g  by  a p rep o nd eran ce  o f  the  
evidence any exem ption or exception cla im ed by the defendant"  (emphasis added).

Law enforcement officials and gun owners have stated that the “ affirmative defense”  structure used 
in Alaska’s conceaied-carry permit law works very well because it removes any ambiguity about 
who is allowed to carry a concealed weapon. In similar fashion, SSSB 94 w ill remove any 
ambiguity about who is entitled to use marijuana. It establishes what the U.S. Supreme Court has 
called the “ bright line”  that w ill help police distinguish between legitimate and illegitimate users o f 
marijuana. It w ill help protect medical marijuana patients from being victims o f mistaken arrest, 
and it will likewise allow the state to continue enforcing the state law that prohibits recreational use 
of marijuana. Alaskans voted to recriminalize possession o f marijuana when they approved Ballot 
Measure No. 2 in 1990.

The affirmative defense provision in SSSB 94 contains appropriate safeguards to ensure marijuana 
w ill be legally used only for valid medical reasons and not for “ recreational”  use. Under Alaska’s 
existing controlled substance law, a person can be charged with the following marijuana-related
offenses:

1) manufacture
2) delivery
3) possession
4) possession with intent to manufacture or deliver
5) use
6) display

For any o f the six charges referenced above, SSSB 94 requires a person to meet all o f the following 
requirements to establish a valid affirmative defense:

1) Person must be a patient, primary caregiver for a patient, or alternative caregiver for a 
patient.
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2) The patient must be currently registered with the Department o f Health & Social Services as 
a person entitled to use marijuana to address a debilitating medical condition.

3) The person’s use o f marijuana must comply with all requirements o f AS 17.37, the Medical 
Marijuana Act. Among these requirements: prohibition on using marijuana in a public 
place; prohibition on using marijuana in a manner that endangers the health or safety o f any 
person; prohibition on selling or distributing marijuana to any person other than an exchange 
between the patient and his or her primary caregiver; and possess’on limits o f one ounce o f 
marijuana in usable form and six plants (se ep a g e  10, lines 22-31 & p a g e  11, lines 1-14).

4) I f  the defendant is a primaiy caregiver or alternative caregiver for a patient, the person must 
be in physical possession of the caregiver registry identification card issued by DHSS.

Section 1 o f SSSB 94 concludes with a series o f definitional references (se ep a g e  2, lines 12-14). 
Some o f the terms are new or changed slightly from those used in the Medical Marijuana Act. The 
changes are discussed in Section 7 o f this analysis.

Section 2

As described earlier in this analysis, Section 2 o f SSSB 94 eliminates the broad exception clause the 
Medical Marijuana Act tacked on to the state’s Controlled Substances Act: “Marijuana is a 
schedule V IA  controlled substance [EXCEPT FOR MARIJUANA POSSESSED FOR MEDICAL 
PURPOSES UNDER AS 17.37.]. Thus, SSSB 94 restores medical marijuana to the list o f 
controlled substances.

It is not necessary or even wise to remove medical marijuana from Alaska’s list o f controlled 
substances -  which includes other medications that are available for prescription by doctors. Our 
law should recognize that marijuana, like morphine or any other prescription drug, is a controlled 
substance, regardless o f how it is used. Indeed, one o f the duties o f the state’s Controlled 
Substances Advisory Committee is to “ recommend regulations... to prevent excessive prescription 
of controlled substances and  the diversion o f  prescrip tion  drugs into illic it channels” (emphasis 
added) (see A S  11.71.110).

By completely deleting medical marijuana from Alaska’s list o f controlled substances, the new 
Medical Marijuana Act has effectively removed this substance from the reach of any legal or 
regulatory authority under the Controlled Substances Act (Title 11, Chapter 71). At least for this 
portion o f state law, “ medical marijuana” now has no more legal significance than a can of soda, a 
stick o f chewing gum, or a jar o f peanut butter. It is difficult to fathom how this serves a public 
health interest.

Section 3

This section o f SSSB 94 proposes several amendments to AS 17.37.010, which establishes a 
registry under DHSS o f patients entitled to use marijuana.

1) To be listed on the registry, a patient must provide the department with a signed 
statement from his or her physician stating that the patient has been diagnosed with a
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debilitating medical condition, and concluding that the patient might benefit from ihe 
medical use o f marijuana. In the statement, the doctor must certify that he or she 
personally examined the patient in the context o f a “ bona-fide physician-patient 
relationship.”

2) The physician’s statement described above in (1) must also include a statement that the 
physician has "considered o ther approved m edications and treatments that m ight 
p rov ide  re lie f, that are reasonably ava ilab le  to the patient, and that can be to lerated by 
the patient, and that the physician has concluded that the pa tien t m ight benefit fro m  the 
m edical use o f  m arijuana. "  This additional requirement, not found in the original 
MMA, establishes a level o f accountability from physicians who recommend use o f 
marijuana. This higher level o f accountability is prudent given the following facts 
related to the medical use o f marijuana:

A) A  recent report from the National Academy o f Sciences’ Institute o f Medicine 
recommended that short-term marijuana use (less than six months) by certain 
patients could be accepted only i f  the “ failure of all approved medications to 
provide relief has been documented.”  (See Recommendation #6 o f  the Institu te  
o f  M edicine Report, "M arijuana  &  M ed ic ine : Assessing the Science Base,"  
pub lished  by N a tiona l Academy Press, Washington, D.C., 1999).

This requirement was deemed prudent by the Institute o f Medicine because o f 
the harmful effects o f smoking marijuana. As noted in the Institute report, 
“ Although marijuana smoke delivers THC and other cannabinoids to the body, it 
also delivers harmful substances, including most o f those found in tobacco 
smoke. In addition, plants contain a variable mixture o f biologically-active 
compounds and cannot be expected to provide a precisely defined drug effect.
For these reasons, the report concludes that the future o f cannabinoid drugs lies 
not in smoked marijuana...” In a separate section devoted to the “ physiological 
risks”  o f marijuana use, the Institute o f Medicine noted: “Marijuana smoking is 
associated with abnormalities o f cells lining the human respiratory tract. 
Marijuana smoke, like tobacco smoke, is associated with increased risk o f 
cancer, lung damage, and poor pregnancy outcomes... Numerous studies suggest 
that marijuana smoke is an important risk factor in the development o f 
respiratory disease.”
4

B) The principle authors o f the Institute o f Medicine report reiterated their findings 
in an editorial published in The Standard-Times (Massachusetts) on April 13, 
1999: “ in deciding whether marijuana should be smoked as medicine, society 
must weigh the reality o f this cmde drug-delivery system against the benefits it 
might bestow. Chronic smoking o f marijuana increases a person’s chances of 
developing cancer, lung damage, and problems with pregnancies, including low 
birth weight. Therefore, it is simply not an acceptable long-term option.
Smoking should be allowed only for short-term use among patients with 
debilitating symptoms, or who are terminally ill and do not respond w e ll to 
approved m edications.'' (emphasis added). The principle authors o f the report 
(and the editorial) are Dr. John A. Benson, Dean and Professor o f Medicine
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Emeritus at the Oregon Health Sciences University School o f Medicine in 
Portland; and Dr. Stanley J. Watson, Jr., Co-Director and Research Scientist at 
the Mental Health Research Institute, University o f Michigan, Ann Arbor.

C) The federal government classifies marijuana as a “ Schedule I”  drug: dangerous, 
addictive, and without medical benefit. Under federal law, it cannot be legally 
prescribed, grown, or sold -  regardless o f what Alaska statutes say. A doctor 
who recommends use o f marijuana is effectively advising the patient to engage 
in activity that is prohibited by law. Out o f concern for the welfare o f the 
patient, it is reasonable to require that other legal treatments be considered first. 
Nothing in str;w iu,v can protect a patient (or a physician) from enforcement 
action by the federal Drug Enforcement Administration.

D) The main psychoactive ingredient in marijuana, Delta-9-tetrahydrocannabinol 
(THC), is already available in synthetic form in the drug Marinol, which can be 
legally prescribed. Unlike marijuana, it is “ pure” and can be administered in 
precise, controlled doses. As the American Medical Association has stated, 
“ Marijuana doesn’ t fn neatly into traditional protocols because the dosage is 
inexact, the quality and strength o f marijuana varies, and each puff contains more 
than 400 chemicals, not just a single agent to be isolated.”  (Source: e d ito ria l o f  
American Medical News, A p r il 7, 1997)

E) The American Medical Association has recommended that marijuana remain 
classified as a prohibited, Schedule I drug (i.e., illegal to prescribe) until further 
research can demonstrate whether the substance has any medical utility: “ What 
patients and physicians deserve now is some much-needed clinical research that 
w ill decide the issue of whether medical marijuana is even worth talking about... 
Certainly medical marijuana has a loyal following o f patients. As the ballot 
measures indicate, it has also captured the imagination o f the public at large. 
Unfortunately, unproven therapies often do.”  (Source: Report 10 o f  the C ouncil 
on Scientific Affairs, American M ed ica l Association &  e d ito ria l o f  American 
Medical News, A p r il 7, 1997)

F) The American Cancer Society has questioned the efficacy o f medical marijuana: 
“ Marijuana has also been suggested as a treatment for pain, loss o f appetite and 
depression associated with cancer. To date, there is no scientific evidence that 
marijuana is as useful as currently availaole medications in controlling these 
symptoms. Claims that marijuana smoking can improve some patients’ general 
sense of well-being cannot be readily verified by scientific research. Some states 
have recently passed legislation intended to promote access to marijuana for 
patients with cancer and other serious diseases. Evaluation o f any medication 
involves weighing its benefits against adverse effects and other disadvantages.
As a medication for controlling nausea and vomiting associated with cancer 
chemotherapy, smoked marijuana appears to offer little i f  any benefit over 
legally available medications (including dronabinol).”  (Source: statement posted 
on the American Cancer Society web page, ava ilab le  at www.cancer.org/murphy 
/w eek!.h ind)

http://www.cancer.org/murphy
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G) Marijuana is a dangerous substance and it is the most commonly abused illegal 
drug in the United States: “ Today’s street version [of marijuana], however, is 10 
times more potent than what was available a decade or two ago. And it is that 
many times more dangerous. Marijuana... is far from harmless. It contains 
more harmful chemicals than cigarettes. The chemical ingredient can stay in the 
body for up to a month after the smoking o f a single joint (marijuana cigarette). 
Marijuana affects every tissue in the body. It slows down brain activity and 
impairs concentration, depth perception, reaction time, and the ability to evaluate 
situations and outcomes. It can damage short-term memory and bring on a 
totally ‘ I don’t care’ attitude... Meanwhile, the smoke from one marijuana joint 
causes more lung damage than that from a whole pack of cigarettes. Over time 
the chemicals and smoke can cause lung cancer and emphysema. The body’s 
ability to fight infection may be lowered because marijuana often lowers the 
white blood cell count.”  (Source: " The P erils  o f  Pot, ”  by D r. R ichard Heyman, 
Chairman o f  the Committee on Substance Abuse o f  the American Academy o f  
Pediatrics, published in the Am erican M ed ica l Association book "Teen Talk. ")

3) The registry must include not only the patient, but also the patient’s primary caregiver 
and alternative caregiver, i f  either is designated. Only one primary caregiver and 
alternative car. giver can be listed for each patient. To be listed as a caregiver, a person 
must submit a sworn statement to DHSS stating that the applicant is at least 21 years o f 
age not currently on probation or parole, and has never been convicted o f a felony 
violation o f the drug laws o f Alaska or another state. The patient must include the 
following information about the primary and alternative caregivers in his or her 
application: name, address, date o f birth, Alaska drivers license or identification card 
number. A person can be a caregiver for only one patient at a time, except in 
circumstances in which the person is runny for two or more patients who are related to 
the caregiver by at least the fourth degree of kinship by blood or marriage

4) I f  the patient is a minor, the registry application must be filed by the parent or guardian. 
The application must include a statement by the minor’s parent or guardian that the 
physician has explained the risks and benefits o f medical use o f marijuana and that the 
parent or guardian consents to serve as the primary caregiver for the patient. SSSB 94 
further requires that the parent or guardian "con tro l the acquisition, possession, dosage, 
and frequency o f  use o f  m arijuana by the patient. "

5) SSSB 94 revises the confidentiality language at AS 17.37.010(b) to ensure law 
enforcement personnel have access to registry information for official purposes (see 
page 2, lines 19-31 <£ page 3, lines 1-16). SSSB 94 stipulates that registry information 
is confidential and not considered a pubh'c record under AS 09.25.100 -  09.25.220 (the 
public records statute under the CodCT j t  Civil Procedure). However, law enforcement 
pe sonnei are peimitted access to ihe registry for the purpose o f verifying that a person is 
listed as a patient or caregiver eligible to use marijuana for medical purposes.”

6) DHSS is permitted to deny a registration card to a patient who “ is not... qualified to be 
registered" (seepage 5, lines 2-7). This authority is somewhat broader than what is
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currently permitted under the Medical Mariju' * A.ct, which authorizes a denial only i f  
the patient (1) did not provide the required inforr. iation; or (2) provided information that 
was falsified.

7) I f  a patient’s application designates a caregiver and DHSS determines that the caregiver 
does not meet the statutory requirements to be listed, the department shall proceed to 
review the patient’s application as i f  there were no designation o f a caregiver. The 
patient may apply to have a new primary caregiver or alternate caregiver listed at any 
time.

S) When an application is approved, the department w ill issue a registration card for the 
patient and a duplicate card for the patient’s primary caregiver, i f  one has been listed. 
The duplicate card w ill be clearly identified as the caregiver registry identification card.

9) The Medical Marijuana Act states that i f  DHSS fails to act on an application within 35 
days o f receipt, then the application is considered to have been automatically approved. 
SSSB 94 retains this provision, but adds a stipulation that i f  the department subsequently 
registers or denies registration to a patient or caregiver, this action revokes or supersedes 
the previous “ automatic”  approval.

10) A patient or primary caregiver who is questioned by a law enforcement officer regarding 
the medical use of marijuana must present proper identification to the official, and also 
one o f the following documents: (1) the person’s registry identification card; or (2) a 
copy of an application that has been pending before the department for more than 35 
days without being approved or denied, along with proof o f the date o f delivery to the 
department.

11) The M M A states that a denial o f a registry identification can is considered a final 
agency action subject to judicial review, and that only the pat. int has the standing to 
contest the denial. SSSB 94 amends this language to state that, in addition to a denial, 
the revocation o f a registry identification card or the removal o f a person from the 
registry (e.g., a primary caregiver) also constitutes a final action subject to judicial 
review. In addition to the patient, a parent or guardian o f a patient who is a minor also 
has standing to contest the agency action.

12) The M M A requires oatient to notify the department within 10 days o f any changes in 
the patient’s name, address, physician, or primary caregiver. SSSB 94 expands this 10- 
day notice requirement to include any changes in name or address o f the primary 
caregiver.

13) The M M A requires the patient to return his or her registry identification card within 24 
hours o f receiving a physician’s diagnosis that the patient no longer has a debilitating 
condition. SSSB 94 expands this requirement to also require the primary caregiver to 
return his or her registration card within 24 hours o f the new diagnosis.

14) SSSB 94 adds a new provision in subsection (m) designed to prevent abuse o f the 
registration system: “ A copy of a registry identification card is not valid. A registry
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identification card is not valid i f  the card has been altered, mutilated in a way that 
impairs its legibility, or laminated.”  (seepage 7, lines 17-19)

15) SSSB 94 adds a new subsection (n) permitting DHSS to revoke a patient’s registration if  
the department determines that the patient has violated a provision o f AS 17.37 (the 
Medical Marijuana Act) or AS 11.71 (Controlled Substances Act), (seepage 7, lines 20- 
21)

16) SSSB 94 adds a new subsection (o) allowing DHSS to remove a primary or alternate 
caregiver from the state registry i f  it is determined that the caregiver is not qualified to 
be listed or has violated a provision o f AS 17.37 (Medical Marijuana Act) or AS 11.71 
(Controlled Substances Act), (seepage 7, lines 22-25)

17) SSSB 94 adds a new subsection (q) stating that the primary caregiver acts as the primary 
caregiver only when in possession o f the caregiver registration identification card.
When the alternate caregiver is in possession o f the caregiver ID card, the alternate acts 
as the primary caregiver for the patient, (see page 7, lines 29-31 &  page 8, lines 1-2)

IS) SSSB 94 adds a new subsection (r) stating that DHSS cannot register a patient unless the 
statement from the physician discloses that the patient was personally examined by the 
physician with the one-year period preceding the date o f the patient's application. This 
requirement also applies to the annual renewal by patients who aie already listed in the 
DHSS registry, (see page 8, lines 3-11)

Section 4

This section o f SSSB 94 proposes several amendments to Sec. 17.37.030 o f the MMA, entitled
“Privileged medical use o f marijuana.”

1) In subsection (a), all material from the original MM A is deleted and replaced with new 
language (seepage 8, lines 13-31). The language proposed for deletion is the most 
problematic in the Medical Marijuana Act, as it grants sweeping immunity to both 
patients and primary caregivers claiming a medical need for marijuana, even i f  the 
patient and primary caregiver are not registered with DHSS. Along with the M M A ’s 
removal o f “ medical marijuana” from Alaska’s list o f controlled substances (see page 2, 
lines 16-17), this provision effectively places the burden on law enforcement to prove 
that a person being questioned about marijuana use is NOT using it for a medical 
purpose. This shifting o f the burden o f proof w ill likely cause police to not bother 
making arrests in many situations because o f the ambiguities in the law. This 
problematic language is replaced by the new “ affirmative defense” provision described 
in Section 1 o f this analysis. The new subsection (a) reads as follows: "A p  tient, 
p rim a ry  caregiver, o r alternate caregiver registered w ith  the department under this 
chapter has an affirm ative  defense to a c rim in a l prosecution re lated to m arijuana to the 
extent p rov ided  in AS 11.71.090. "

2) The next subsection (b) begins on page 9, line 1. In its original form, as part o f the 
MMA, this subsection grants sweeping immunity from prosecution related to the



medical use of marijuana, though at least this subsection limits the protection to those 
who are in “lawful possession of a registry identification card.” Similar to the change in 
subsection (a), SSSB 94 deletes the general immunity language in this subsection 
because protection for medical marijuana use is covered by the affirmative defense 
provision in Section 1. However, the revised subsection retains the immunity language 
insofar as it relates to the specific act of applying to be listed on the state registry: 
“Except as otherwise p ro v ide d  by law, a person is not subject to arrest, prosecution, o r  

pena lty  in any manner f o r  app ly ing  to have the person 's name p laced  on the confidentia l 
reg is try  m aintained by the department under AS 17.37.010. “

3) The next subsection (c) in the Medical Marijuana Act (beginning on page 9, line 7) 
provides that a physician who advises a patient regarding the medical use of marijuana 
shall not be subject to prosecution or other disciplinary action for providing such advice, 
provided certain conditions are met. SSSB 94 adds a new condition to those already 
listed -  specifically, that the physician’s advice must be based on a contemporaneous 
assessment of “ other approved medications and treatments that m ight p rov ide  re lie f  and  
that are reasonably ava ilab le  to the p a tie n t and that can be to lerated by the patient. "

4) The next subsection (d) of MMA (beginning on page 9, line 29) contains an exclusionary 
clause stating that a person is not “entitled to the protection of this section” (i.e., AS 
17.37.030) for the non-medical use of marijuana. SSSB 94 expands the scope of this 
exclusionary clause to state that no person is “entitled to the protection of this chapter” 
(i.e., AS 17.37 in its entirety) for the non-medical use of marijuana. In other words, a 
person’s use of marijuana for non-medical purposes makes that person ineligible for the 
protections in the entire Medical Marijuana Act, not merely the protections of one 
section.

5) SSSB 94 deletes the next subsection (e) of the MMA (seepage 10, lines 3-20). This 
subsection contains cumbersome language addressing issues of forfeiture of property 
arising fforn seizures of medical marijuana The deletion of this language was the result 
of an amendment adopted in the Senate HESS Committee at the recommendation of the 
Department of Law and Department of Public Safety. Alaska law already includes 
comprehensive guidelines for seizures and forfeiture of property in the area of controlled 
substances. These procedures are set out in AS 17.30.100 -  17.37.126, and they have 
been in effect since 1982. This law applies to all cases involving seizure of drugs on 
Alaska’s list of controlled substances. There is no need to have a separate seizure and 
forfeiture law that applies exclusively to marijuana used for medical purposes. In 
addition, the provisions of SSSB 94 requiring registration and the carrying of a registry'
ID card make it extremely unlikely there will be any cases in which la'-- enforcement 
officials mistakenly seize marijuana and other paraphernalia from a patient who is 
legally entitled to possess or use it.

Section 5

In this section, SSSB 94 proposes several amendments to Sec. 17.37.040 of the Medical Marijuana
Act, entitled “Restrictions on medical use of marijuana” (seepage 10, lines 22-31; page 11, lines 1-
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31; & p a g e  12, lines 1-2). Unfortunately, as the analysis below demonstrates, the ‘‘restrictions’’ in 
MMA are illusory:

1) The existing Medical Marijuana Act, now in force, provides in subsection (a) that a 
patient “ in lawful possession o f a registry identification card”  shall not:

A) use medical marijuana “ in a way that endangers the health or well-being o f 
any person.”

B) use medical marijuana “ in plain view of, or in a place open to, the general 
public.”

C) knowingly sell or distribute marijuana to any person not in lawful possession 
o f a registry identification card, or eligible to possess such a card.

Curiously, the limitations above do not apply to:

A) a primary caregiver; or

B) a patient who is not in “ lawful possession o f a registry identification card.”

Therefore, under the terms o f MMA, a primary caregiver, or a patient who qualifies for 
medical use o f marijuana but who refuse to p artic ipa te  in the o p tio n a l registration  
p ro cess , is not prohibited by this section from: (1) using marijuana in a public place; (2; 
using marijuana in a way that endangers the health and safety o f another person; or (3) 
selling/distributing marijuana to persons who are not in lawful possession o f a registry 
identification card or eligible for such a card.

SSSB 94 corrects these problems: it applies the restrictions to both patients and primary 
caregivers, and the restrictions apply regardless o f whether one has a registration card or 
not. Also, to help the medical marijuana law work better for patients and caregivers, 
SSSB 94 adds an exception to the public use prohibition, stating that it is not a violation 
to carry less than one ounce o f marijuana in a public place, provided the drug is kept in a 
closed container, carried on the person, is not visible to anyone other than the patient or 
primaiy caregiver, and the possession is limited to what is necessary to transport the 
marijuana to a place where the patient and caregiver can lawfully use the substance.

SSSB 94 also adds new requirements to subsection (a) to prohibit the oale or distribution 
o f marijuana to any person, except that marijuana can be transferred between the patient 
and primary caregiver. It also sets possession limits o f one ounce in usable form and six 
plants, o f which no more than three can be mature and flowering a d capable o f 
producing usable marijuana at any one time (se e p a g e  11, lines S - L ) .

2) Subsection (d) o f MMA (beginning on page 11, line 26) states that “ nothing in this 
section shall require any accommodation o f any medical use o f marijuana”  in a place of 
employment, a correctional facility, school bus, etc. Once again, the M M A employs the 
word “ section”  instead of me word “ chapter”  -  which effectively renders the restrictions
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meaningless and creates a gaping loophole. SSSB 94 corrects this problem oy deleting 
“ section”  and inserting “ chapter”  in its place. In addition, SSSB 94 adds a new 
provision stating that marijuana use need not be accommodated in a “ medical facility, or 
facility monitored by the department o f the Dept, o f Administration”  (e.g., juvenile 
detention facility, Pioneer Home, etc.). These terms are defined on page 13, lines 15-31 
&. page 14, lines 1-5.

Section 6

This section o f SSSB 94 amends Sec. 17.37.060 o f the marijuana initiative, entitled “ Addition of 
debilitating medical conditions.”

The Medical Marijuana Act requires DHSS to adopt regulations governing the manner in which 
new debilitating medical conditions eligible for treatment with marijuana can be added “ to the list 
provided in this section”  (see page 12, lines 4-8). However, this statement is meaningless because 
there is no list o f medical conditions in “ this section,”  which is Sec. 17.37.060. Presumably, the 
drafters o f MM A meant to refer to the list provided in the subsequent section, 17.37.070. To 
provide clarity, SSSB 94 amends this section to refer specifically to the list of debilitating 
conditions defined in Sec. 17.37.070 (seepage 12, lines 28-21 &  page 13, lines 1-12).

S ection 7

This section o f SSSB 94 makes several changes to the definitions section o f the Medical Marijuana 
Act (AS 17.37.070).

1) SSSB 94 adds a new definition o f “alternate caregiver,” as the original MM A does not 
provide for alternate caregivers. The alternate caregiver, when in possession of the 
caregiver ID card, is able to carry out the responsibilities o f the primary caregiver when 
that person is unable to fu lfill them (such as during travel out o f state).

2) SSSB 94 adds a definition o f the term “bona fide physician-patient relationship.” 
Although this term is used in the M M A at AS 17.37.030(c)(2), the drafters o f the 
initiative neglected io include a definition. SSSB 94 defines the term as a relationship in 
which "thephys ic ian  obtainec. a pa tien t h isto iy, perform ed an in-person phys ica l 
examination o f  the patient, ana documented w ritten find ings, diagnoses, 
recommendations, and p rescrip tions in w ritten  patien t m edical records m aintained by 
the physic ian . "

3) The definition o f “correctional facility” in MMA is deleted in favor o f a more 
comprehensive definition already in Alaska law under Title 33, Chapter 30, entitled 
“ Prison Facilities and Prisoners”  (see Section 901): "ap riso n , ja i l ,  camp, fa rm , ha lf­
way house, group home, o r o ther placement designated by the commissioner f o r  the 
custody, care, and d isc ip line  o f  prisoners. ”

4) SSSB 94 includes a new definition o f “facility monitored by the department or the 
Department of Administration.” This definition is necessary because SSSB 94 states 
at AS 17.37.040(d)(2) that the medical use o f marijuana is not required to be
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accommodated at any of these facilities (see page 11, lines 29-30). The definition 
includes any “institution, building, office, or home” operated, funded, inspected, 
licensed, designated, or under contract with DHSS or the Department of Administration 
for the care of juveniles, the elderly, and the mentally ill (see page 13, lines 15-31 &  
page 14, line  1).

5) A new definition of “medical facility” is included, for the same reason identified in (4) 
above -  namely, that SSSB 94 requires no accommodation for the use of medical 
marijuana in these facilities (page 11, line  29). Medical facility is defined as an 
" in s titu tion , bu ild ing , office, o r home p ro v id in g  m edical sendees, and includes a 
hospita l, c lin ic , phys ic ian 's  office, o r health fa c i l i ty  as defined in AS 47.07.900, and a 

fa c i l i ty  p ro v id in g  hospice care o r rehab ilita tive  sendees, as those terms are defined in 
AS 47.07 .900 ."

fi) “Medical use” of marijuana is redefined for greater clarity. The existing definition in 
the Medical Marijuana Act defines “medical use” as marijuana used, manufactured, etc., 
to “address the symptoms or effects of a debilitating medical condition.” SSSB 94 
defines medical use in more concise terms, as marijuana used to "a llev ia te  a deb ilita ting  
m edica l condition. ”

7' SSSB 94 changes the definition of “primary caregiver” to add greater clarity and 
prevent abuse: "p rim a ry  caregiver means a person lis ted as a p r im a ry  caregiver under 
AS 17.37.010 and in phys ica l possession o f  a caregiver reg is try  identifica tion  card; 
’p r im a ry  ca re g ive r’ also includes an alternate caregiver when the a lternate caregiver is 
in phys ica l possession o f  the caregiver reg is try  identifica tion  card. "

8) The definition of “prisoner” contained in MMA is deleted by SSSB 94. The need for 
this definition is not apparent, since the term is not employed anywhere in the main body 
of the initiative language. The only reference to the word “prisoner” is found in the 
definitions section, under “correctional facility.” Since SSSB 94 proposes to use the 
standard definition of “correctional facility” contained in state statute at AS 
33.30.901(4), there appears to be no need for a unique, tailor-made definition of 
prisoner. State 'aw already defines the term “prisoner” at AS 33.30.901(12).

9) SSSB 94 deletes the definition of “registry identification card” because it is 
superfluous. The meaning of this term is self-evident in SSSB 94 at Sec. 3, AS 
17.37.010(e) (seepage 5, lines 17-31 &  page 6, lines 1-3).

10) SSSB 94 deletes the definition of “written documentation” as the meaning of this term 
is self-evident in Sections 1 & 3 (seepage 3, lines 17-31; page 4, lines 1-17.

Section 8

This section of SSSB 94 deletes two sections of the Medical Marijuana Act -  AS 17.37.020 and 
17.37.050.
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1) Section 17.37.020 of MMA, entitled “Medical Use of Marijuana,” establishes limits on 
the amount of marijuana a patient can "use” for medical purposes -  no more than one 
ounce in usable form, and no more than six marijuana plants, with only three mature and 
flowering. In this context, it is odd that the MMA employs the term “use” rather than 
“possess.” If the language is taken literally, it appears a patient could “possess” an 
unlimited quantity of marijuana, as long as the patient is currently “using” no more than 
one ounce in usable form. In fact, the next paragraph of this section [AS 17.37.020(b)] 
allows even these ill-defmed limits to be exceeded if the patient or primary caregiver can 
prove by a preponderance of evidence that “any greater amount was medically justified 
to address the patient’s debilitating medical condition.” SSSB 94 deletes this entire 
section of MMA, and restates the limits on possession of marijuana in Section 5 (see 
page 11, lines 11-14). These limits are restated strictly in terms of “possession,” not 
“use.”

2) Section 17.37.050 of the marijuana initiative is entitled, “Medical use of marijuana by a 
minor.” It states requirements that must be met if a minor is to use medical marijuana. 
SSSB 94 deletes this entire section and instead addresses the use of marijuana by minors 
in Section 3 of the bill (see page 3, lines 17-19; page 4, lines 13-17; page 6, line 31, &  
page 7, lines 1-3).

Section 9

This section of SSSB 94 provides for an immediate effective date, in accordance with AS
01.10.070(c).

Prepared by M ik e  Pauley, S ta ff A ide  to Senator Lo ren  Lem an (465-3841) 
Last updated: M a y  14,1999
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"An A ct rela tin g  to the m edical u se  o f  m arijuana; 
and p ro v id in g  for an e ffec tiv e  date."

SSSB 94 proposes several amendments to AS 17.37.010 -  17.37.070, the “ Medical Uses o f 
Marijuana for Persons Suffering from Debilitating Medical Conditions Act.”

In the 1998 Official Election Pamphlet, the sponsors o f the medical marijuana initiative (Ballot 
Measure No. 8) stated their proposal was designed to help “ terminally ill patients and others suffering 
from debilitating medical conditions.”  The sponsors further stated, “ Marijuana would still be illegal for 
non-medical use. Ballot Measure No. 8 provides full protection against abuse o f the new law.”

However, scrutiny o f the marijuana act by legal experts and people who work in law enforcement 
and youth services has revealed defects that create enormous potential for abuse. The initiative is rife 
with legal “ loopholes,”  ill-defined terms, and vague language. SSSB 94 corrects these errors. It w ill still 
allow use o f marijuana for medical purposes, but ensures that use o f marijuana for “ recreational”  and 
other non-medical purposes remains illegal. SSSB 94 was written with input from the Dept, o f Public 
Safety, the Dept, o f Law, the Dept, o f Health & Social Services, and local law enforcement agencies.

Earlier this decade, in 1990, Alaska voters approved Ballot Measure No. 2 to recriminalize 
marijuana possession. In the 1998 election, the sponsors o f Ballot Measure No. 8 advertised that they 
were not seeking a general legalization o f marijuana. Therefore, it is prudent to conclude that most 
Alaska voters who supported Measure 8 last year did so with the understanding that they were not acting 
to legalize marijuana for non-medical puqjoses. SSSB 94 is designed to reconcile the policy preferences 
expressed in botli initiatives -  both o f which represent the majority w ill o f the Alaskan people. It does not 
rjpeal the medical marijuana initiative, which the Legislature is prohibited from doing under the 
constitution. Rather, SSSB 94 w ill ensure the initiative works as it was intended.

One significant deficiency in the medical marijuana initiative can be found at AS 17.37.010. This 
section outlines a registration system for medical marijuana patients -  but no one is actually required to 
sign up to legally use marijuana. This omission makes it difficult for law enforcement to distinguish valid 
users from recreational users. SfSB 94 corrects this flaw by making registration mandatory for both 
patients and primary caregivers, and requiring users to present a registry identification card when 
questioned by a law enforcement officer.

SSSB 94 also creates new standards for those persons who are designated as “ primary caregivers”  
for patients using marijuana. Only one caregiver can be registered for a patient at any given time, and this 
person must be at least 21 years o f age, not currently on probation or parole, and never convctcd o f a 
felony violation o f the drug laws o f Alaska or other state.

Prepared by Mike Pauley, Stafl Aide to Senator Loren Leman (907-465-3841)
Last updated: May 13, 1999

http://www,akrepublicans.org/Leman.htin
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The Honorable Loren Leman 
Alaska State Senate 
State Capitol
Juneau, Alaska 99801-1182 

Dear Senator Leman:

This is in response to your request for an opinion about whether the limit of one ounce 
plus six plants in SB 94 might be held by a court to be an unreasonable restriction on the amount 
of marijuana that can be possessed by a patient or caregiver under the medical marijuana act.

The one-ounce-plus-six-plants limit is contained in the original ballot initiative that 
enacted the medical marijuana provisions, and thus is current Alaska law. As such, it is 
presumptively valid. Because SB 94 adopts that same limit, it would also be presumed to be 
valid by the courts.

The ballot proposition goes on to provide, however, that patients can possess more than 
one ounce and six plants if they can prove by a preponderance of the evidence that a greater 
amount is "medically justified". SB 94 does not adopt this exception.

Although the prime sponsor of the ballot initiative testified that some patients want to 
have more than one ounce plus six plants, there has been no testimony before any committee that 
explains why that is so from a medical perspective. One heavy medical user who testified in 
House Judiciary did not register any objection to the one-ounce-plus-six-plants limit. Indeed, 
there has been evidence presented that this is a large amount of marijuana.

There has been testimony in committee hearings that the average mature marijuana plant 
seized by the Alaska State Troopers in 1998 provided four ounces of dried and usable marijuana, 
that is, the dried leaves, buds and seeds, with roots and stalks removed. There was also testimony 
in the House HESS committee from a Fairbanks police officer who participated in the 
investigation of one of the largest marijuana growing operations, where plants tended by a 
skilled grower were up to 10 feet tall and yielded up to two pounds of marijuana each.


