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COMMITTEE » i-1s0274\x.i
Amendment Number:  » , Banni!(lcr/
Bill Number: c-ssb 3/21/99

Sponsor:Date:fyhr’l

A MEND W9 /pBy: Yividaru.
OFFERED IN THE SENATE BY SENATOR DONLEY

TO: CSSB 24(FIN), Draft Version "X"

Page J, line 1, following "regulations™:

Insert "and administrative adjudications”

Page 1, line 4:
Delete "This”
Insert "Sections 2 - 15 and 18 of this”

Page 9, following Jinc 18:
Insert new bill sections to read:
"* See. 16. AS 44.62.500(c) is repealed and reenacted to rea+
(c) The agency may remand a case to the same or another hearing officer only
if the proposed decision prepared under (b) of this section fails to address an issue
* necessary to the resolution of the case. The agency shall identify and give notice ro
the panics of the issues being remanded and any instructions to the hearing officer.
After remand, the hearing officer shall prepare a proposed decision as provided in (b)
of this section based on the original and additional records. A copy of the proposed
decision shall be filed and distributed as prescribed by (b) of this section.
* Sec. 17. AS 44.62.500 is amended by adding a new subsection to read:

(d) An agency may not remand a case more than one time unless the

lieutenant governor approves the remand in writing. If the lieutenant governor does

not approve the remand, the agency has 90 days from the date of the hearing officer's
proposed decision to decide the case itself without remand to a hearing officer.
Notwithstanding other provisions of this chapter, if rhe agency does not produce a
final decision within the 90 days, the respondent may file an action in superior court

and receive a trial de novo of the case in the superior court. If the agency decides

1-



WAL

the case under this subsection, the agency shall give the parties the opportunity to
present either oral or written argument before the agency. An agency member may
not vote on the decision unless that member has reviewed the evidence and record of
proceedings hefore the hearing officer and any additional evidence and arguments

presented before the agency."

OB~ wmN -

6 Renumber the following bill sections accordingly.
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FISCAL NOTE

STATE OF ALASKA

BILL NO. CSSB 24(Fir)
1999 LEGISLATIVE SESSION ft X

workdra

Revision Date/Time (Note if correction) 3/26/99 Dept. Affected Fish and Game

Title Alaska Regulations Reform Act BRU Habitat and Restoration
Component  Permitting/Title 16

Sponsor Senator Donley

Requester Senate Finance Component Serial No. 2050

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do net include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Personal Services . -52r0- -52:0- 52:0- -52.0- 52.0-
Travel e 10 10 1.0 10 1.0
Contractual -8-1tl- 7192 e 792 -79:2 79.2
Supplies 2.0 2.0 2.0 20 2.0
Equipment - -3dT 370 370~ 370" - 3:0
Land & Structures
Grants & Claims .
Miscellaneous

0.0 139.1 137.2 137.2 137.2 137.2

TOTAL OPERATING

CAPITAL EXPENDITURES
CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match 139.1 137.2 137.2 137.2 137.2
.1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)
TOTAL 0.0 139.1 137.2 137.2 137.2 137.2

Estimate of any current year (FY99) copt:
POSITIONS
Full-time
Part-time 2 2 2 2 2
Temporary
ANALysis:  (Afatha Separatepece:Nessary)

n 1

s d - -FImond
<dat<Itb <3\ but "buppWc<d
Phone 465-4105
Division Habitat and Restoration Date/Time 03/26/99
Approved by Commissioner Frank Rue ( B — Date 3/26/99
r

Agency Fish and Game

PREPARER TO_PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Legislative Office
(Rev 20/SS) 99fnfonrvxJ»/OMB Page 1of2



ADF&G Fiscal Note for CSSB 24(Finance) Work draft V

March 26,1999
Page 2
Analysis

Maintenance and periodic update of the Anad/omous Waters catalog, expressly required under AS
16.05.870(a), appears to be exempt from this b."U as per Section 4 [re Sec. 44.60.035(¢)(2)], Under the
auspices of the Habitat and Restoration Division, ADF&G has three other types of regulations that we

believe are affected by this bill.

First are proposals to amend or adopt management plans for legislatively designated special areas (state
critical habitat areas, game refuges, or game sanctuaries). Insome cases, these management plans are
required by statute. In other cases, public interer tor controversy may become high enough to require the

department to develop or amend a management plan.

Secondly, changes to regulations adopted to r,uide the public and the department inapplying for and
issuing permits for development and use acti rities that are compatible with the purpose for which each
special area was designated would also be affected. In the past, ADF&G has needed to make infrequent
technical amendments to these regulations to update listed agency addresses, correct incorrect legal

citations, etc.

The third set of regulations potentially affeucd uy iliis bill is5 AAC 95.010(b), which lays out tire
procedures and*definitions used in issuing permits under the Anadromous Fish Act (AS 16.05.870) and

the Fishways Act (AS 16.05.840).

As currently written, this bill would require costly and redundant public noticing for updating existing
state regulations to reflect even non-substantive changes such as those made to update contact addresses,
modernize terminology and improve overall readability (including changes made by the Department of

Law).

Due to state budget cuts, the staff to systematically conduct amendments or develop management plans
has been eliminated. The department proposes to perform the work required under this bill by contracting
for economic consulting services and adding part time staff. Our fiscal estimate also includes contractual
monies for a Department of Law (51.1 inFYO1; 49.2K per year thereafter) and an economics specialist. It
also includes 0.6PPT clerical and 0.6 PPT habitat biologist to handic ail the required inhouse analyses,
coordinate with the department of law, and ensure the accuracy and timeliness of iterative public notices.
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1999 COMMITTEE ACTION

Bill Number £>&
Amendment, \eca\
Motioni <3<dcxrf~ Nc ftL
i .‘
Motion bv | Id u
Objection |
Objection by |
Removed |
Second Objection by j
Committee Member. Vote
Senator Gary Wilken i
Senator Pete Kelly
Senator Lyda Green
Senator Randy Phillips
Senator Dave Donley P
Senator Loren Leman ! tT)
Senator Al Adams nA
Co-Chair Sean Parnell ; A
Co-Chair John Torgerson I H*
I
Tally
Yea 0 &
Nay 0 i
Absent | 0
I
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WORK DRAFT WORK DRAFT 1-L.S0274VX

_ -fAmond
the cost to the public. e 6 <&dign r
(d) Consistent with this section, the adopting state agency head shall determine

the type of cost-benefit analysis that is relevant to the proposed regulatory action and
that is to be prepared by the designated state agency under this section.

(€) The cost-henefit analysis requirement of this section does not apply when

(1)  the proposed regulatoryaction is necessary to implement a
budgetary modification;

(2) the designated state agency is expressly required by statute to adopt
the proposed regulation, order of repeal, or amendment; or

(3)  the proposed regulatory action is necessary to meet federal
requirements/ Or" 1o Ox0JT)pf™'Or" n?ANdQ>~w\Q, ¢3pp liCc3-t>l IrfjA

(f)a regulation, an order of repeal, or an amendment to a regulagop may not "
be voided because the designated state agency taking the regulatory action failed to
comply with this section. A person may not obtain a temporary restraining order, a
preliminary injunction, or a permanent injunction from a court to enjoin the operation
of a regulation based on a failure to comply with this section.

(@) The designatedstate agency shall make a copy of the cost-henefit analysis
prepared under this section available to the public before a hearing on the proposed
requlatory action, or, if a cost-henefit analysis is not required due to the operation of
(b) of this section, the designated state agency shall make a copy of the fiscal note
identified in (b) of this section available to the public before a hearing on the proposed
requlatory action.

(h) In this section, “adopting state agency head" means the commissioner of
the department within which fhe state agency is located.

*Sec. 5. As 44.62.190(a) is amended to read:

() At least 30 days before the adoption, amendment, or repeal of a regulation,

notice of the proposed action shall be
(1) published in the newspaper of general circulation or trade or
industry publication that the state agency prescribes and in the Alaska Administrative
Journal; in the discretion of the state agency giving the notice, the requirement of
publication in a newspaper or trade or industry publication may be satisfied by using

- CSSB 24(FIN)
New Text Underlined [DELETED TEXT BRACKETED]
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amendment, or order of repeal.
(c) A regulation, an order of repeal, or an amendment to a regulation of a

designated state agency may not be voided because the designated state agency taking
the regulatory action failed to comply with this section.
(d) This section does not apply to requlations
(1) adopted under AS 44.62.260 to make emergency regulations

permanent; or

* sec. 11. AS 44.62.230 is amended to

Sec. 44.62.230. Procedure on petition. Upon receipt of a petition requesting
the adoption, amendment, or repeal of a regulation under AS 44.62.180 - 44.62.290,
a state agency shall, within 30 days, deny the petition in writing or schedule the matter
for public hearing under AS 44.62.190 - 44.62.215. However, if the petition is for an
emergency regulation, and the agency finds that an emergency exists, the requirements
0f As 44.62.035. 44.62.040(c). TAS 44.62.040(c)] and 44.62.190 - 44.62.215 do not
apply, and the agency may submit the regulation to the lieutenant governor
immediately after making the finding of emergency and putting the regulation into

propei form,

* Sec. 12. AS 44.62.250 is amended to read;

Sec. 44.62.250. Emergency regulations. A regulation or order of repeal may
be adopted as an emergency regulation or order of repeal if a state agency makes a
written finding, including a statement of the facts that constitute the emergency, that
the adoption of the regulation or order of repeal is necessary for the immediate |
preservation of the public peace, health, safety, or general welfare. The requirements
of As 44.62.035, 44.62.040c) [AS 44.62.040(c)], 44.62.060, and 44.62.190 -
44.62.215 do not apply to the initial adoption of emergency regulations; however, upon
adoption of an emergency regulation* the adopting agency shall immediately submit
a copy of it to the lieutenant governor for Fling and for publication in the Alaska
Administrative Register, and* within five days after filing by the lieutenant governor*
the agency shall give notice of the adoption in accordance with AS 44.62.190(a).
bailure to give the required notice by the end of the 10th day automatically repeals the

'7' CSSB 240FIN)
New Text Underlined (DELETED TEXT BRACKETED]



SENATE FINANCE COMMITTEE
1999 COM M ITTEE ACTION

Bill Number, . 3xXx6 *73--
Amendment |
M otioris

ANO L P Ib a

Motion by | D d /i \Qm
Objection | /I o\
Objection by |
Removed |
Second Objection by!
Committee Member. Vote

Senator Randy Phillips

Senator Dave Donley ]
Senator Loren Leman 1
Senator Al Adams h
Senator Gary Wilken

Senator Pete Kelly

Senator Lyda Green

Co-Chair Sean Parnell

Co-Chair John Torgerson

Tally

Yea

Nay 0
Absent

MOTION W /C k Ji o b
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STATE OF ALASKA

199 LEGISLATIVE SESSION

Revision Date/Time (Note if correction)

FISCAL NOTE

3/26/99

Title The Alaska Regulations Reform Act

Sponsor
Senate Finance

Senators Donley. Taylor

BILL NO. CSSB 24 (FIN)

Dept. Affected  Environmental Consen/ation
BRU Administration

Requester

Expenditures/Revenues

ComponentCommissioner's Office

Note: Amounts do not include inflation unless otherwise noted below.

(OPERATING EXPENDITURES
Personal Services
Travel
intractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES (
FUND SOURCE

FY 2000
0.0
0.0
0.0
0.0
0.0
0.0
0.0
0.0
0.0

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type)
TOTAL

Estimate of any current year (FY99) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:

See attached.

Prepared by
Division

Janice Adair, Director
Environmental Health

0.0
0.0
0.0
0.0
0.0
0.0
0.0

o

(Attach a separate page ifnecessary)

Approved by  Commissioner Michele Browjf%5./Cy it- 3 L /

Agency

Department of Environmental Conservation

'

Date

2/2C /<y Q

Component  Serial No. 633
(Thousands of Dollars)
FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
200:8 200.8 = 200.8 *200.8 ~ -200:8
- 30.0 30.0 30.0 30.0 30.0
715 69.6 69.6 69.6 69.6
5.0 5.0 5.0 5.0 5.0
18.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
325.3 305.4 305.4 305.4 305.4
(Thousands of Dollars)
0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
325.3 305.4 305.4 305.4 305.4
0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
325.3 305.4 305.4 305.4 305.4
0.0
4 4 4 4 4
0 0 0 0 0
0 0 0 0 0
Phone  269-7644

Date/Time 3/26/99 10:41 AM

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

(Rov 10/98) 9Sfnform xIs/OMB
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Fiscal Analysis
CSSB 24 (FIN)

There are four sections in this bill that create significant costs for the department.

Section 3 states that the department may not adopt a regulation that changes the intent of the statute being
implemented. In many cases, regulations are interpreting statutes that have been on the books for many
years, thus the specific "intent” is not readily known, Similarly, there are no records of specific actions
taken in subcommittee or conference committee meetings on legislation, again making the specific “intent"
of the drafters unknown. Finally, there are often numerous and conflicting understandings amongst
legislators as to the "intent" of legislation. All of these issues would need to be thoroughly researched by a

paralegal before regulations were drafted.

Section 4 requires a cost-benefit analysis and provides some exemptions. In the past two years, this
department has developed approximately 50 regulation projects. Only one (industrial solid waste fee
increases) would have been excluded from the required analysis under the proposed exemption at page 3,
lines 6-7. Nearly all of the department's regulations that are based on federal requirements include
provisions to "Alaskanize" those requirements. Because those types of provisions are not "necessary to
meet federal requirements”, those regulations would not qualify for the exemption at page 3, lines 10-11.
Mixing zones, site specific water quality criteria, many of the provisions in the solid waste regulations, and
exemptions from certain drinking water monitoring requirements are some examples of where we have
modified federal requirements to better fit conditions in the state. A full time economist would be
necessary to research the costs of compliance for the public and costs of the benefits to the public. In
addition, page 2, line 29 specifies that regulations may not be adopted unless the benefits to the public
outweigh the costs to the public. Therefore, a cost-benefit analysis would have to be prepared each and
every time changes were made to proposed regulations. When coupled with Section 10 of this legislation,
this would result in numerous analyses being prepared.

Section 10 requires the department to re-notice regulations whenever changes were made to the draft
proposal. Public notice is expensive. Many of our regulation mailing lists exceed 3,000 names. To
mitigate the numerous and potentially never-ending public comment periods and to meet the two year time
limit in Section 14, we would need to have assistance from the Department of Law in the development of
regulations. We have included S51.1 in FY 01, and S49.2 in succeeding fiscal years in our contractual
costs for assistance. We would also need additional paralegal support in our department to meet the
requirements of the Administrative Procedures Act for public notice and to quickly incorporate regulatory
changes. Additional clerical assistance would also be needed to deal with the increased paperwork under

these sections.

Summary:

1 Economist Total Cost FY 01 S82.5 Cost in succeeding FY S7S.0
2 Paralegals Total Cost FY 01 S148.6 Cost in succeeding FY $139.6
| Clerk Total Cost FYO1  S43.1 Cost in succeeding FY S3S.6

RSA with Law Total Cost FYO1  S51.1 Cost in succeeding FY S49.2
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SENATE FINANCE COMMITTEE
1999 COMMITTEE ACTION

Bill Number
U
Amendment: k-

M otion

Motion bv i X " xy\Q
Objection

Objection bv
Removed i

Second Objection by |
Committee Member Vote
Senator Loren Leman
Senator Al Adams
Senator Gary Wilken
Senator Pete Kelly
Senator Lyda Green
Senator Randy Phillips
Senator Dave Donley
Co-Chair Sean Parnell
Co-Chair John Torgerson

im
Yea
Nay

Absent
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SENATE FINANCE fW o ffiffl

COMMITTEE ,,
Amendment Number: * 15
Bill Number: CSS8 2<-\(Fimv.v* FH.S027AY5
Sponsor: i Date: ac v"jloo
Logged In By: _ LjiolbU t\i

Me> 31-99 05:04P

AMENDMENT

OTTERED TNTHE SENATE BY SENATOR DONLEY
TO: CSSB 24(FIN). Draft Version BYB

1 Page 3 line 9, following “amendment":
2 Delete “or"

3 Page 3, line 13 following "state™

4 Insert  or

5 (4) the proposed regulatory action reduces the requlatory hurden
6

imposed on the public”



Mar-31-99 05:41P SENATE FINANCE
COMMITTEE"

S~ oo

o ~d O Ol

Amendment Number: | I-150774\Y4
Bill Number: CSS 8 2iU'RNIy*  Bannister
Snonsar:Ibt/\kc/ Pate:43| (VI J3U/9

Logged InBv:  QUtXctill

AMEN PMENT

OFFERED IN THE SENATE vd BY SENATOR DONLEY

TO: CSSB 24(FTN), Draft Version "Y" W by ADoprf 0
Page 3, line 12

Delete "how a"

Insert", ina manner that reduces any burden imposed by a federal requirement, how
the"
Page 7, line 12

Delete "how a"

Insert”, ina manner that reduces any burden imposed by a federal requirement, how
the"
Page 9, line 6.

Delete "how "

Insert *, ina manner that reducesany burden imposed by a federal requirement, how
the"
Page 9. line 26:

Delete "how &

Insert *, in a manner that reduces any burden imposed by a federal requirement, how
the"
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SENATE FINANCE COMMITTEE
1999 COM M ITTEE ACTION

Bill Number
Amendment!
Motion! iriap:
Motion bv I P oo tT
Objection
Objection bv1
Removed |
Second Objection by \
Committee Member Vote
Senator Loren Leman
Senator Al Adams
Senator Gary Wilken
Senator Pete Kelly
Senator Lyda Green
Senator Pandy Phillips
Senator Dave Donley
Co-Chair Sean Parnell
Co-Chair John Torgerson

Taly
Yea
Nay

Absent

MOTIONI CSU jt O Da

Page 1 of 1



SENATE FiINANCE
COMMITTEE i |-LS0274\Y |
Amendment Number: it . Bannister/

Bill Number: f b S z 3"
SponsonTcVA/Ely) Date:

AME N DRPE 3B J*u0do_

OFFERED IN THE SENATE BY SENABQR TORGSRSCON
: P me\*A i) S ce> D«xLC
TO: CSSB 24(FIN), Draft Version "Y jocwj adopted
1 Page 2, line 25, following “estimated cost™
2 Insert "to the designated state agency"
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SENATE FINANCE COMMITTEE

1999 COMMITTEE ACTION

Bill Number
Amendment:

Motioni

MQIliQnM m?/| fa

Objection
Objection bv
Removed\
Second Objection by
Committee Member
Senator Al Adams
Senator Gary Wilken
Senator Pete Kelly
Senator Lyda Green
Senator Randy Phillips
Senator Dave Donley
Senator Loren Leman
Co-Chair Sean Parnell
Co-Chair John Torgerson

Tally
Yea

Nay
Absent

MOTION "N lo

Page 1 of 1
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SENATE FINANCE

COMMITTEE i
Amendment Number:  1x> -LS0274\Y.3
Bill Number: *2.4-N " Bannister/
Sponsorlo”~”™1 Date:S/5> 3/31/9
Logged In Bte) rQlod”™
AMENDMENT
OFFERED IN THE SENATE BY SI_ENATOR_TORGERSOI_\I
TO: CSSB 24(FIN), Draft Version "Y" g &l ) sen. Cov]
L'/c, obj- AP*PTE£0 |

1 Page 6, line 20, following "“rewriting"™:
2 Insert "substantially"
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SENATE FINANCE COMMITTEE
1999 COM M ITTEE ACTION

Bill Number
Amendment,
Motion |

i

Motion bv

Objection j

Objection by\
Removed |

Second Objection by

Committee Member Voo e

Senator Gary Wilken
Senator Pete Kelly
Senator Lyda Green
Senator Randy Phillips
Senator Dave Donley
Senator Loren Leman
Senator Al Adams
Co-Chair Sean Parnell
Co-Chair John Torgerson

T oay

Yea 0
Nay 0
Absent 0

MOTION  , . , ..

Page 1 of 1



SENATE FINANCE

COMMITTEE |C) 1-L.S0274\Y.2
Amendment Number: \ J Bannister/
Bill Number:Apf5 rL<\ * 3319

SponsclrTTB ficyi
Logged In BvJ _POinrlu
AMENDMENT AT~

OFFERED IN THE SENATE BY SENATOR TORGERSON
TO: CSSB 24(FIN), Draft Version "Y" MloUect bej -Sevi Oc @ toc
<(c nbj. Aoopreol
Page 2, line 7, following “carried out.":
Insert "(d)"

Page 2, line 8:
Delete “this subsection”
Insert “(b) or () of this section”

Page 2, line 9:
Delete "changes the intent of the statute™
Insert “does not comply with (b) or (c) of this section”

Page 2, line 12
Delete "this subsection”
Insert "(b) or () of this section”

Page 10, line 18
Delete "AS 44.62.030(c)"
Insert “AS 44.62.030(c))"



SENATE FINANCE COMMITTEE
1999 COMMITTEE ACTION

Bill Number;
Amendment) \*3
Motionj @
I
Motion by
Objection r A
Objection by
Removed
Second Objection by
Committee Member Vote
Senator Pete Kelly
Senator Lyda Green
Senator Randy Phillips
Senator Dave Donley
Senator Loren Leman
Senator Al Adams
Senator Gary Wilken
Co-Chair Sean Parnell
Co-Chair John Torgerson

Tally
Yea 0
Nay 0
Absent 0

MOTION\  \A o jf.oipyrr’
C]
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SENATE FINANCE
COMM |T TEEMT
Amendment Nu )-LS0274\y5
Sill' Numher: CQS&”A( F(NY vV Bannister/
Sponsor:Jvnv*u Date:_8JjjJ45 3/31/%9

Logged In By 0\r
AMENDMENT

OFFERED IN THE SENATE e BY SENATOR DONLEY

TO. CSSB 24(fIN), Draft Version "Y” re oobd- AISTTED
Page 3, line 9, following “amendment"™:

Delete "or"
Page 3, line 13, following “slate™

Tnsert  or

(4) die proposed regulatory action would reduce the requlatory burden

imposed on ihe public”



SENATE FINANCE COMMITTEE
1999 COMMITTEE ACTION

Bill Number
Amendment; 2£9
Motion

Motion bv j D d/i \Za
Objection ;o\
Obiection bv
Removed
Second Objection by
Committee Member. Y ob.
Senator Lyda Greeri L
Senator Randy Phillips
Senator Dave Donley
Senator Loren Leman
Senator Al Adams
Senator Gary Wilken
Senator Pete Kelly
Co-Chair Sean Parnell
Co-Chair John Torgerson

laliy
Yea
Nay 0
Absent 0
1
MOTION hjod"~ ob \(LcT
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Journal; in the discretion of the state agency giving the notice, the requirement of
publication in a newspaper or trade or industry publication may be satisfied by using
a combination of publication and broadcasting; when broadcasting the notice, an
agency may use an abbreviated form of the notice if the broadcast provides the name
and date of the newspaper or trade or industry journal where the full text of the notice

can be found;
(2) mailed to every person who has filed a request for notice of

proposed action with the state agency;
(3) if the .agency is within a department, mailed or deiivcicd to the

commissioner of the depaitment;

(4) when appropriate in the judgment of the agency,

(A) mailed to a person or group of persons whom the agency
believes is interested in the proposed action; and

(B) published in the additional form and manner the state
agency prescribes;

(5) furnished the Department of Law together with a copy of the
proposed regulation, amendment, or order of repeal for the department's use in
preparing the opinion required after adoption and before filing by AS 44.62.060;

(6) furnished to all incumbent State of Alaska legislators and the
Legislative Affairs Agency;

W¥)- fumished-to the gtendmg-unimitttu uf-eiiclriTUiisiruf llie-legislature-

Ahaving legislative jmisdiitiun uvei the subject matter treated by the regulation undor-
-the-Unifomr Rules of-tlic Alaska State Legisldure, together with a copy of the m
-proposed-- requlation, amendment, or order OfTepual fur-the-cominittee's -usc-in.

-conducting the review antlrarized by~AS 24.05rh82;-
-(S)—fumished to-the staff of the AdministnUtvc-Regtdotion Review—
-dSonimittec, lugcther-with-a-copy of the proposed regulation, amendmentrOC-Q'der-of-
-fepeaf—and, if prcpaiaticnr-uf aTrappiupiiuiiuii incieas'tr estimate is isquired by
-AS 4-62.195, a copy uf tire estimate;—
(9) published on the Internet bv a designated state agency

proposing the action if the designated state agency has the technological capability

:SSB 24fFIN) 4
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Motion by \
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Second Objection by !
Qsmmitiee Member. Vote
Senator Randy Phillips i-
Senator Dave Donley
Senator Loren Leman
Senator Al Adams
Senator Gary Wilken
Senator Pete Kelly
Senator Lyda Green
Co-Chair Sean Parnell
Co-Chair John Torgerson
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= 0
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MOTION] [JI\\h] ar% jl\
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FISCAL NOTE

STATE OF ALASKA BILL NO. CSSB 24 (FIN)
1999 LEGISLATIVE SESSION
Revision Date/Time (Note if correction) 3/26/99 Dept. Affected  Environmental Conservation
Title The Alaska Regulations Reform Act '‘BRU -Administration
Component Commissioners Office

Sponsor Senators Donley. Taylor
Requester Senate Finance Component Serial No. 633
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Personal Services 0.0 —200:8- 200.8. 200.8- -200:8- - 200:8-
Travel 0.0 - 3QMT- -30.0- 30.0 30.0 -30.0
Contractual 0.0 '/e£. 715 69.6 69.6 69.6 69.6
Supplies 0.0 5.0 5.0 5.0 5.0 5.0
Equipment 0.0 - 1-8:0- --=eemeeem- 0:0- 0:0- 0:0- —---mmmm- 0.0-
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 —3-25r3- ———-- 305.4 305.4 305.4 —m- 305.4-
CAPITAL EXPENDITURES
|[CHANGE IN REVENUES ( > |_
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0,0 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 325.3 305.4 305.4 305.4 305.4
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0 0.0
Other (Specify Type) 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 325.3 305.4 305.4 305.4 305.4

Estimate of any current year (FY99) cost: 0.0
POSITIONS
Full-time 0 4 4 4 4 4
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0
ANALYSIS: (Attach a seprrale page ifnecessary)

See attached.

Phone  269-7644

Prepared by Janice Adair, Director
Dale/Time 3/26/99 10:41 AM

Division Environmental Health j_
A
rove ommissioner Michele 8row;f/>3/.;r = A i ate -1 s
Approved by  Commissioner Michele 8row:f/>3/.:r {{ tO,S Dat /-1
Agency Department of Environmental Conservation *

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

(Rev 109) Briomds/MB Page 10f3



Fiscai Analysis
CSSB 24 (FIN)

There are four sections in this bill that create significant costs for the department.

Section 3 states that the department may not adopt a regulation that changes the intent of the statute being
implemented. In many cases, regulations are interpreting statutes that have been on the books for many
years, thus the specific “intent” is not readily known. Similarly, there are no records of specific actions
taken in subcommittee or conference committee meetings on legislation, again making th<* specific "intent"
of the drafters unknown. Finally, there are ofim numerous and conflicting understandings amongst
legislators as to the "intent" of legislation. All of these issues would need to be thoroughly researched by a

paralegal before regulations were drafted.

Section 4 requires a cost-benefit analysis and provides some exemptions. In the past two years, this
department has developed approximately 50 regulation projects. Only one (industrial solid waste fee
increases) would have been excluded from the required analysis under the proposed exemption at page 3,
lines 6-7. Nearly all of the department's regulations that are based on federal requirements include
provisions to "Alaskanize" those requirements. Because those types of provisions are not "necessary to
meet federal requirements”, those regulations would not qualify for the exemption at page 3, lines 10-11.
Mixing zones, site specific water quality criteria, many of the provisions in the solid waste regulations, and
exemptions from certain drinking water monitoring requirements are some examples of where we have
modified federal requirements to better fit conditions in the state. A full time economist would be
necessary to research the costs of compliance for the public and costs of the benefits to the public. In
addition, page 2, line 29 specifies that regulations may not be adopted unless the benefits to the public
outweigh the costs to the public. Therefore, a cost-benefit analysis would have to be prepared each and
every time changes were made to proposed regulations. When coupled with Section 10 of this legislation,

this would result in numerous analyses being prepared.

Section 10 requires the department to re-notice regulations whenever changes were made to the draft
proposal. Public notice is expensive. Many of our regulation mailing lists exceed 3,000 names. To
mitigate the numerous and potentially never-ending public comment periods and to meet the two year time
limit in Section 14, we would need to have assistance from the Department of Law in the development of
regulations. We have included S5I1.1 in FY 01, and S49.2 in succeeding fiscal years in our contractual
costs for assistance. We would also need additional paralegal support in our department to meet the
requirements of the Administrative Procedures Act for public notice and to quickly incorporate regulatory
changes. Additional clerical assistance would also be needed to deal with the increased paperwork under

these sections.

Summary:

1 Economist Total Cost FY 01 S82.5 Cost in succeeding FY  S78.0 -
2 Paralegals Total Cost FY 01 S148.6 Cost in succeeding FY  S139.6
1Clerk Total Cost FYO1 S43.1 Cost in « icceeding FY  S38.6

RSA with Law Total Cost FYO1 S5I.1 Cost in succeeding FY  S49.2



Senator DaveDonley
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Memorandum

To: Senator Torgeson, Chair of the Senate Finance Committee
Fr: Senator Dave Donley

Dt: March 31, 1999 N

Re: SB 24 Fiscal Note forL AW

lam proposing that the fiscal note supplied by the Department of Law for CSSB
24 (FIN) (1-LS0274\X) be amended to reflect the following changes.

FY 2001

Personal Services 40.0

Travel 1.45

Contractual 235

Supplies 0.85

Equipment * 65
Total 72.3

FY 2002-2005 would remain the same minus the 6.5 one-time equipment costs.

DD/hm

Vice-Chair, Senate Finance Committee « Chair, Capital Budget Subcommittee « Co-Chair, Anchorage Caucus
MEMBER: Senate Judiciary Committee » Senate Labor & Commerce Committee * Legislative Council

January-May: STATE CAPITOL « JUNEAU. AK « 99801-1182 « (907) 465-3892 « FAX: (907) 465-6595
Junc-Deccmber: 716 W. 4TH AVE., STE. 430 « ANCHORAGE, AK « 99501 « (907) 269-0234 « FAX: (907) 269-0238



FISCAL NOTE (WD 1-LS0274\X)
510 NO. CSSB 24 (FIN

STATE OF ALASKA
1999 LEGISLATIVE SESSION

Revision Date/Time (new work draft) 3/26/99,11:10 AM _Dept Affected Law
Title “An Act relating to regulations: amending Rule BRU Civil Division

65, Alaska Rules of Civil Procedure; and ... effective date.’ Component  Legislation/Regulations
Sponsor Senator Donley

Requester Senate Finance Committee Component Serial No. 2209

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Personal Services 112.3 112.3 112.3 112.3 112.3
Travel 2.9 2.9 2.9 2.9 2.9
Contractual 47.0 47.0 47.0 47.0 47.0
Supplies 1.7 1.7 1.7 1.7 1.7
Equipment 6.5
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 170.4 163.9 163.9 163.9 163.9
CAPITAL EXPENDITURES r
CHANGE IN REVENUES (
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 68.2 65.6 65.6 65.6 65.6
1005 GF/Program Receipts
1037 GF/Mental Health
1007 Interagency Rcpts 102.2 98.3 98.3 98.3 98.3

TOTAL 0.0 170.4 163.9 163.9 163.9 163.9

Estimate of any currentyear (FY99) cost:
POSITIONS
Full-time 1 1 1 1 1
Part-time
Temporary
ANALYSIS: (Attach a separate page if necessary)

CSSB 24 (FIN) (WD 1-LS0274\X) makes a number of significant changes to the way regulations are adopted by the
Departments of Natural Resources and Environmental Conservation, and parts of the Department of Fish and Game

(Habitat and Restoration). These changes would take effect July 1, 2000.

Of significance to the Department of Law from a cost perspective are four of the proposed changes for the designated
state agencies in the regulations provisions of the hill: (1) a requirement for the preparation of cost-benefit analyses on
most regulation adoption, repeal, and amendment showing that benefits to the public outweigh costs; (2) a
requirement for supplemental notices and public comment for substance changes in proposed regulations after initial
notice and public comment has occurred; (3) a new standard for regulation challenges in court based on if the

proposed regulation

Joan M. Kassoh Phono 465-5370

Date/Time 3/26/99,11:10 AM

Division Attorney General's Office
Approved by Commissioner \Y <r&lL> Data 3/26/99
Agency Department” Law d
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FISCAL NOTE
(WD1-LS0274\X)

STATE OF ALASKA BILL NO. CSSB 24 (FIN)
1999 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

uses an approach that causes the least necessary intrusion on the rights and property of the persons affected by
the regulation, and if there is a substantial state interest in using the approach; and (4) a requirement that
regulations be within the intent of the statute to be valid. While there are exceptions for some situations, most
state regulations by the designated agencies would be covered by these provisions.

Each of these proposed changes will cause a significant increase in the workload of the department in terms of
preventative advice to the designated state agencies and additional time for regulations review to ensure the
proposed requirements are met, and to defend the regulations of those designated agencies when they are

challenged in court.

The Department of Law anticipates that a significant increase in the level of litigation attempting to overturn
regulations would result. Quantifying costs and benefits of regulations for these designated will be, in many cases,
a subjective process open to considerable interpretation. In addition, a determination that a regulation uses the
least necessary intrusion possible on rights and property of affected individuals would also be open to various
interpretations in many cases. For example, it is difficult to determine even who might be affected in the case of
many natural resources regulations, and proving a substantial state interest in using a particular scheme, would
almost certainly involve extensive litigation because of the economic interests at stake in natural resource decisions

of the designated state agencies.

The department estimates that its attorneys presently spend 7500 hours per year on regulations review projects
and litigation challenging regulations. We estimate a 20 percent increase in time for regulations-related projects for
these designated agencies would result from this bill. At 20 percent, an additional 1500 hours would be required,
a total of 1 full-time equivalent attorney. In addition, many of the cases in litigation would require the use of
"outside™ expert economists.  The department anticipates that the new workload generated by this bill would be
split approximately 40/60 between general funds and interagency agreements.

Based on the department's FYOO standard full-time equivalent attorney cost schedule, which includes clerical
support, communications, space, supplies, data processing, and other normal overhead expenses, the cost of 1 FTE
attorney is $133,926. An additional $5,000 is included for direct case costs, $6,500 for one-time equipment
purchases, and $25,000 for outside experts, costs that cannot be included in the rate as overhead.

Page 2 of 2
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FISCAL NOTE ' o

STATE OF ALASKA BILL NO. SB24 version X

1999 LEGISLATIVE SESSION
31-Mar-99 Dept Affected: Natural Resources

Management & Administration

Revision Date:
Title: An Act relating to the adoption, amendment, BRU:

repeal, legislative review, and judicial review of regulations... Component: Commissioner's Office

Sponsor: Senator DONLEY
f23) FIN Component Serial No. #423

Requestor:

(Thousands of Dollars)

Expenditures/Revenues donation nr included unless otherwise noted bc-icw)
FY2003 FY2004 FY2005

OPERATING EXPENDITURES FY2000 FY2001 Fy2002
PERSONAL’SERVICES

TRAVEL *
CONTRACTUAL 164.2 54.9 31.6 88.3 81.6
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0 164.2 54.9 81.6 88.3 81.6

0.0 0.0 0.0 0.0 0.0 0.0

(Thousands of Dollars)

CAPITAL EXPENDITURES
ICHANGE IN REVENUES (tundcodu) 0.0 0.0

FUND SOURCE
1002 Federal Receipts

1003 GF Match

1004 GF 164.2 54.9 81.6 88.3 81.6
1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type)

TOTAL 0.0 164.2 54.9 81.6 88.3 81.6
Estimate cfany current year (FY99) cost: 5 none

POSITIONS

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
ANALYSIS: (A'dach a separate page ifnecessary)

The Department of Natural Resources initiates regulations projects each year (in this fiscal yearwe have 13 projects in various
The projects can be highly complex or merely housekeeping. Some can be highly controversial and require multiple
Many will require a cost/benefit analysis or a detailed, considered approach to waiving a cost/benefit
The department believes thatitwould not
Wo estimate

stages).
public notice and hearings.
analysis. DNR will contract for a professional cost/benefit analysis as the need arises.
be able to hire an economist proficient in all of the issues involved in oil and gas. land, mining, parks, forestry, etc.
that "prohibitive" cost for a cost/benefit analysis is anything over $40,000. Itis very difficult to estimate how much the required

written i orts, time limits, decisions on whether or not to perform a cost/benefit analysis, will add to the cost of a regulation

project. We have added nothing in the fiscal note but believe the cost may be high.

Phone: 465-4730

Prepared by: Carol Carroll, Director
Date:

Division:
Approved by Commi/*io

Agency:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

sh24.xls
Printed: 3/31/99 1:12 PM Patie 1 of 1
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w  WORK DRAFT WORK DRAFT 1-LS0274\Y
authority to adopt regulations to implement, interpret, make specific, or otherwise carry
out the provisions of the statute, a regulation adopted is not valid or effective,
notwithstanding any other provision of law, unless the regulation takes a reasonable
approach within the intent of the statute.

(c) In addition to the requirements of (b) of this section, a designated state
agency may not adopt a regulation that changes the intent of the statute being
implemented, interpreted, made specific, or otherwise carried out. When challenging

I a regulation under this subsection, the burden of proof is on the person challenging the

( regulation to prove that the regulation changes the intent of the statute. A person may
X not obtain a temporary restraining order, a preliminary injunction, or a permanent
1] injunction from a court to enjoin the operation of a regulation based on a failure to
1; comply with this subsection,
12 *Sec. 4. AS 44.62 is amended by adding a new section to article 1 to read:
14 Sec. 44.62.035. Cost-benefit requirement, () When adopting a regulation,
155 an order of repeal, or an amendment to a regulation, unless the adopting state agency
16 head determines in writing that the cost to prepare a cost-benefit analysis is prohibitive
17 or that the costs and henefits cmiiiuTh!. (lastly delennincd, a designated state agency
18 shall prepare a cost-benefit analysis of the costs to the public to comply with the
19 proposed regulatory action and the benefits to the public from the proposed regulatory
20 action. The designated state agency shall consider a cost or benefit even if the cost
21 or benefit relates to aesthetics or is otherwise nonquantifiable, and the designated state
22 agency is not required to give the cost or benefit a dollar value in order to prepare a
23 cost-benefit analysis.
24 (b) Notwithstanding (a) of this section, a designated state agency is not
25 required to prepare a cost-benefit analysis if the estimated cost of implementing the
26 proposed regulatory action is equal to or not substantially greater than the cost of
21 implementing the proposed regulatory action as estimated in the fiscal note prepared
28 for the hill that enacted the authorizing statute.
29 (c) Notwithstanding other laws to the contrary, if a crst-benefit analysis is
30 required by this section, the designated state agency may not ldopt a regulation, order
3l of repeal, or amendment unless, under the analysis, the benef.t to the public outweighs

24(FIN) -2-
Kew-Text unaeiJineu IDELETED TEXT BRACKETED}
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SENATE FINANCE COMMITTEE

1999 COMMITTEE ACTION

Bill Numbei <Ng Z4-

Amendment!
Motion!
1
Motion by | \Jon\<2jA
Objection i M
Objection bv' 14f LrOJj
Removed i
Second Objection by|j
Committee Member | Vote

Senator Loren Leman !
Senator Al Adams

Senator Gary Wilken

Senator Pete Kelly

Senator Lyda Green

Senator Randy Phillips

Senator Dave Donley

Co-Chair Sean Parnell

Co-Chair John Torgerson

Tally
Yea
Nay

Absent
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Bannister |
3/29/99

CS FOR SENATE BILL NO. 24(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIRST LEGISLATURE - FIRST SESSION
BY THE SENATE FINANCE COMMITTEE

Offered:
Referred:

5ponsor(s):  SENATORS DONLEY, Taylor
A BILL

FOR AN ACT ENTITLED
1 'An Act relating to regulations; amending Rule 65, Alaska Rules of Civil

2 ’rocedure; and providing for an effective date."

3 |E IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. SHORT TITLE. This Act may be known as the Alaska Regulations Reform

4
5 W

6  *Sec. 2. AS44.62.030 is amended to read:

7 Sec. 44.62.030. Consistency between regulation and statute. Except for
8
9

designated state agencies, if [IF], by express or implied terms of a statute, a state
agency has authority to adopt regulations to implement, interpret, make specific, or

10 otherwise carry out the provisions of the statute, a regulation adopted is not valid or

11 effective unless consistent with the statute and reasonably necessary to carry out the

12 purpose of the statute.

13 *Sec. 3. AS 44.62.030 is amended by adding new subsections to read:

14 (b) If, by express or implied terms of a statute, a designated state agency has
-1 CSSB 24(FIN)

Mew- Text: Underlined [DELhrEu TEXT BRACKETED]
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authority to adopt regulations to implement, interpret, make specific, or otherwise carry
out the provisions of the statute, a regulation adopted is not valid or effective,

notwithstanding any other provision of law, unless the regulation takes a reasonable

approach within the intent of the statute.

(c) in addition to the requirements of (b) of this section, a designated state

agency may not adopt a regulation that changes the intent of the statute being
implemented, interpreted, made specific, or otherwise carried out. When challenging
a regulation under this subsection, the burden of proof is on the person challenging the
regulation to prove that the regulation changes the intent of the statute. A person may
not obtain a temporary restraining order, a preliminary injunction, or a permanent
injunction from a court to enjoin the operation of a regulation based on a failure to

comply with this subsection.

* Sec. 4. AS 44.62 is amended by adding a new section to article 1to read:

Sec. 44.62.035. Cost-benefit requirement, (a) When adopting a regulation,
an order of repeal, or an amendment to a regulation, unless the adopting state agency
head determines in writing that the cost to prepare a cost-benefit analysis is prohibitive
or that the costs and henefits cannot be easily determined, a designated state agency
shall prepare a cost-benefit analysis of the costs to the public to comply with the
proposed regulatory action and the benefits to the public from the proposed regulatory
action. The designated state agency shall consider a cost or benefit even if the cost
or benefit relates to aesthetics or is otherwise nonquantifiable, and the designated state
agency is not required to give the cost or benefit a dollar value in order to prepare a
cost-benefit analysis.

(b) Notwithstanding (a) of this section, a designated state agency is not
required to prepare a cost-benefit analysis if the estimated cost of implementing the
proposed regulatory action is equal to or not substantially greater than the cost of
implementing the proposed regulatory action as estimated in the fiscal note prepared
for the bill that enacted the authorizing statute.

(c) Notwithstanding other laws to the contrary, if a cost-benefit analysis is
required by this section, the designated state agency may not adopt a regulation, order
of repeal, or amendment unless, under the analysis, the benefit to the public outweighs

24(FIN) -2-
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the cost to the public.
(d) Consistent with this section, the adopting state agency head shall determii

the type of cost-benefit analysis that is relevant to the proposed regulatory action ax
that is to be prepared by the designated state agency under this section.

(e) The cost-benefit analysis requirement of this section does not apply whei

(1) the proposed regulatory action is necessary to implement ;
budgetary modification;

(2) the designated state agency is expressly required by statute to adof
the proposed regulation, order of repeal, or amendment; or

(3) the proposed regulatory action is necessary to meet federal
requirements, to obtain an exemption for a person, program, or situation in the state
from federal requirements, or to revise how a federal requirement will apply to a
person, program, or situation in the state.

(f) A regulation, an order of repeal, or an amendment to a regulation may noi
be voided because the designated state agency taking the regulatory action failed to
comply with this section. A person may not obtain a temporary restraining order, a
preliminary injunction, or a permanent injunction from a court to enjoin the operation
of a regulation hased on a failure to comply with this section.

() The designated state agency shall make a copy of the cost-benefit analysis
prepared under this section available to the public before a hearing on the proposed
regulatory' action, or, if a cost-benefit analysis is not required due to the operation of
(b) of this section, the designated state agency shall make a copy of the fiscal note
identified in (b) of this section available to the public before a hearing on the proposed
regulatory action.

(h) In this section, "adopting state agency head" means the commissioner of
the department within which the state agency is located.

* Sec. 5. AS 44.62.190(a) is amended to read:

(@) At least 30 days before the adoption, amendment, or repeal of a regulation,

notice of the proposed action shall be
(1) published in the newspaper of general circulation or trade or

industry publication that the state agency prescribes and in the Alaska Administrative

3 CSSB 24(FIN)
weiveie.ii lindtfi:lined IUEIETED TEXT BRACKETED]
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Journal; in the discretion of the state agency giving the notice, the requirement of
publication in a newspaper or trade or industry publication may be satisfied by using
a combination of publication and broadcasting; when broadcasting the notice, an
agency may use an abbreviated form of the notice if the broadcast provides the name
and date of the newspaper or trade or industry journal where the full text of the notice

can be found;
(2) mailed to every person who has filed a request for notice of

proposed action with the state agency;
(3) if the agency is within a department, mailed or delivered to the

commissioner of the department;

(4) when appropriate in the judgment of the agency,

(A) mailed to a person or group of persons whom the agency
believes is interested in the proposed action; and

(B) published in the additional form and mar.ner the state
agemy prescribes;

(5) furnished the Department of Law together with a copy of the
proposed regulation, amendment, or order of repeal for the department's use in
preparing the opinion required after adoption and before filing by AS 44.62.060;

(6) furnished to all incumbent State of Alaska legislators and the
Legislative Affairs Agency;

(7) furnished to the standing committee of each house of the legislature
having legislative jurisdiction over the subject matter treated by the regulation under
the Uniform Rules of the Alaska State Legislature, together with a copy of the
proposed regulation, amendment, or order of repeal for the committee's use in

conducting the review authorized hy AS 24.05.182;
(8) furnished to the staff of the Administrative Regulation Review

Committee, together with a copy of the proposed regulation, amendment, or order of
repeal and, if preparation of an appropriation increase estimate is required by

AS 44.62.195, a copy of the estimate;
(9) published on the Internet by a designated state agency

proposing the action if the designated state agency has the technological capability
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1 to publish on the Internet.
2 *Sec. 6. AS 44.62.200(a) is amended to read:
3 () The notice of proposed adoption, amendment, or repeal of a regulation
4 must include
5 (1) a statement of the time, place, and nature of proceedings for
6 adoption, amendment, or repeal of the regulation;
7 (2) reference to the authority under which the regulation is proposed
8 and a reference to the particular code section or other provisions of law that are being
9 implemented, interpreted, or made specific;
10 (3) an informative summary of the proposed subject of agency action;
1 (4) other matters prescribed by a statute applicable to the specific
12 agency or to the specific regulation or class of requlations;
13 (5) a summary of the fiscal information required to be prepared under
14 AS 44.62.195i
15 (6) a statement that a copy of the cost-benefit analysis is available
16 from the designated state agency proposing the regulatory action if the cost-
17 benefit analysis is required under AS 44.62.035. or if a cost-benefit analysis is not
18 required due to the operation of AS 44.62.035(h), that a copy of the fiscal note
19 identified in AS 44.62.035(b) is available from the designated state agency
20 proposing the regulatory action.
21 *Sec. 7. AS 44.62.200(b) is amended to read:
22 (b) Except for designated state agencies, a [A] regulation that is adopted,
23 amended, or repealed may vary in content from the summary specified in (a)(3) of this
24 section if the subject matter of the regulation remains the same and the original notice
25 | was Written so as to assure that members of the public are reasonably notified of the
26 proposed subject of agency action in order for them to determine whether their
21 interests could be affected by agency action on that subject.
28 *Sec. 8. AS 44.62.200 is amended by adding a new subsection to read:
29 (d) A regulation that is adopted, amended, or repealed by a designated state
30 agency may vaiy in content from the summary specified in (a)(3) of this section if the
3l subject matter of the regulation remains the same and the notice was written so as to
5 CSSB 24(FIN)
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assure that members of the public are reasonably notified of the proposed subject of
agency action in order for them to determine whether their interests could be affected

by agency action on that subject.

* Sec. 9. AS 44.62.210(a) is amended to read:

(a) On the date and at the time and place designated in the notice* the agency
shall give each interested person or the person's authorized representative, or both, the
opportunity to present statements, arguments, or contentions in writing, with or without
opportunity to present them orally. The state agency may accept material presented
by any form of communication authorized by this chapter and shall consider all
factual, substantive, and other relevant matter presented to it before adopting,
amending, or repealing a regulation. When considering the factual, substantive, and
other relevant matter, the agency shall pay special attention to the cost to private
persons of the proposed requlatory action. A designated state agency shall also pav
special attention to the benefit to private persons of the proposed regulatory

action.

* Sec. 10. AS 44.62 is amended by adding a new section to read:

Sec. 44.62.213. Supplemental notice and public proceedings, (a) If a
designated state agency rewrites a proposed regulation, amendment of a regulation, or
order of repeal after the designated state agency has complied with AS 44.62.190,
44.62.200, and 44.62.210, and if the rewriting changes the substance of the regulation,
amendment, or order but the designated state agency would not normally consider the
change to be significant enough to require additional notice and opportunity for
comment under AS 44.62.190, 44.62.200, and 44.62.210, before adoption, the
designated state agency shall provide notice and opportunity for public comment under
AS 44.62.190(a)(2) - (9), 44.62.200, and 44.62.210 for the rewritten regulation,
amendment, or order of repeal.

(b) If a designated state agency does not provide the notice and opportunity
for public comment under (2) of this section for a rewritten proposed regulation,
amendment, or order of repeal, the designated state agency shall prepare a written
explanation of the reasons why the requirement of (a) of this section does not apply.
When the adopted regulation, amendment, or order of repeal is published in the Alaska

24(FIN) -6-
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Administrative Journal, the lieutenant governor shall include the designated state
agency explanation with the text or a summary of the text of the regulation,
amendment, or order of repeal.

(c) A regulation, an order of repeal, or an amendment to a regulation of a
designated state agency may not be voided because the designated state agency taking
the regulatory action failed to comply with this section.

(d) This section does not apply to regulations

(1) adopted under AS 44.62.260 to make emergency regulations
permanent; or
(2) that are necessary to meet federal requirements, to obtain an
exemption for a person, program, or situation in the state from federal requirements,
or to revise how a federal requirement will apply to a person, program, or situation in
the state.
*Sec. 11, AS 44.62.230 is amended to read:

Sec. 44.62.230. Procedure on petition. Upon receipt of a petition requesting
the adoption, amendment, or repeal of a regulation under AS 44.62.180 - 44.62.290,
a state agency shall, within 30 days, deny the petition in writing or schedule the matter
for public hearing under AS 44.62.190 - 44.62.215. However, if the petition is for an
emergency regulation, and the agency finds that an emergency exists, the requirements
of AS 44.62.035. 44.62.040(c). [AS 44.62.040(c)] and 44.62.190 - 44.62.215 do not
apply, and the agency may submit the regulation to the lieutenant governor
immediately after making the finding of emergency and putting the regulation into
prop ir form.

*Sec. 12. AS 44.62.250 is amended to read:

Sec. 44.62.250. Emergency regulations. A regulation or order of repeal may
be adopted as an emergency regulation or order of repeal if a state agency makes a
written finding, including a statement of the facts that constitute the emergency, that
the adoption of the regulation or order of repeal is necessary for the immediate |
preservation of the public peace, health, safety, or general welfare. The requirements
of AS 44.62.035. 44.62.04000 [AS 44.62.040(c)], 44.62.060, and 44.62.190 -
44.62.215 do not apply to the initial adoption of emergency regulations; however, upon
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adoption of an emergency regulation* the adopting agency shall immediately submit
a copy of it to the lieutenant governor for filing and for publication in the Alaska
Administrative Register, and, within five days after filing by the lieutenant governor,
the agency shall give notice of the adoption in accordance with AS 44.62.190(a).
Failure to give the required notice by the end of the 10th day automatically repeals the

regulation.

*Sec. 13. AS 44.62.260 is amended to read:

Sec. 44.62.260. Limitation on effective period of emergency regulations.
(a) A regulation adopted as an emergency regulation does not remain in effect more
than 120 days unless the adopting agency complies with AS 44.62.035. 44.62.040('c)
[AS 44.62.040(c)], 44.62.060, and 44.62.190 - 44.62.215. to the extent they are
applicable to the regulation, either before submitting the regulation to the lieutenant

governor or during the 120-day period.

(b) Before the expiration of the 120-day period, the agency shall transmit to

the lieutenant governor for filing a certification that AS 44.62.035. 44.62.040(c)
[AS 44.62.040(c)], 44.62.060, and 44.62.190 - 44.62.215. to the extent they were
applicable to the regulation, were complied with before submitting the regulation to
the lieutenant governor, or that the agency complied with those sections within the
120-day period. Failure to so certify repeals the emergency regulation; it may not be
renewed or refiled as an emergency regulation.

* Sec. 14. AS 44.62 is amended by adding a new section to read:

Sec. 44.62.285. Time limit for adoption, () A designated state agency may
not take more than two years to adopt regulations that the designated state agency is
required to adopt by a statute. The two-year period begins on the effective date of
enactment of the statute requiring the adoption of the regulations.

(b) If a designated state agency fails to comply with (a) of this section, the

designated state agency shall prepare a written report containing the reasons for the
failure and submit the report to the president of the senate, the speaker of the house
of representatives, and the Administrative Regulation Review Committee established
under AS 24.20.400. Notwithstanding AS 44.62.300, a court may not hold a
regulation invalid for failure to comply with this section.

24(FIN) &
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(c) The requirement of (a) of this section is not intended to prohibit a
designated state agency from amending a regulation after the regulation has been
adopted.

(d) This section does not apply to regulations that are necessary to meet
federal requirements, to obtain an exemption for a person, program, or situation in the
state from federal requirements, or to revise how a federal requirement will apply to
a person, program, or situation in the state.

* Sec. 15, AS 44.62.300 is amended by adding new subsections to read:

(b) Except where a court has other grounds for holding the regulation invalid,
a court that reviews the validity of a regulation of a designated state agency shall hold
the regulation valid unless

(1) the regulation uses an approach that causes more than the least
necessary intrusion on the rights and property of tire persons affected by the regulation;
and

(2) the approach taken by the regulation is not required by a substantia]
state interest.

(c) Notwithstanding (b) of this section, when an action for declaratory relief
I brought under (a) of this section, a court may not issue a temporary restraining
order, a preliminary injunction, or a permanent injunction based on (b) of this section
to stop the operation of a regulation of a designated state agency.

(d) In (b)(2) of this section, the person challenging the regulation carries the
burden of proving that there is not a substantial state interest that requires using the
approach taken by the regulation.

(e) The provisions of (b) - (d) of this section do not apply to regulations that
are necessary to meet federal requirements, to obtain an exemption for a person,
program, or situation in the state from federal requirements, or to revise how a federal
requirement will apply to a person, program, or situation in the state.

*Sec. 16. AS 44.62.640(a) is amended by adding a new paragraph to read:

(5) "designated state agency"

(A) means
() the Department of Environmental Conservation;

-9- CSSB 24 (F1x"
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(if) the Department of Natural Resources; and

fin) the Department of Fish and Game for habitat and
restoration programs;

(B) does not include

() a board or commission located in an agency
described in (A) of this paragraph; or

(i) any other organizational entity located in an agency
described in (A) of this paragraph if the organizational entity is
governed by a board whose members are subject to confirmation by the

legislature.

* Sec. 17. APPLICABILITY, (a) Sections 1-13 and 15 of this Act apply to the
adoption,amendment, or repeal of a regulation if the original notice under AS 44.62.190, as
amended by sec. 5 of this Act, of the adoption, amendment, or repeal is given on or after the

effective date of this Act.
(b) Section 14 of this Act applies to the adoption of regulations if the effective date

of the Act enacting the statutory authority requiring the adoption is the same as or after the

effective date of this Act.

* Sec. 18. COURT RULE CHANGES. AS 44.62.030(c), enacted by sec. 3 of this Act, and
AS 44.62.300(c), enacted by sec. 15 of this Act, change Rule 65, Alaska Rules of Civil
Procedure, by prohibiting temporary restraining orders and injunctions in certain situations.

* Sec. 19. This Act takes effect July 1, 2000.

CSSB 24(FIN)

10
wew' ittxc underlined [DELETED TEXT BRACEEZEu]



© OO0 N o o1 ©~

10
11
12
13
14

WORK DRAFT WORK DRAFT WORK DRAFT

1-L.S0274VX
Bannister/1
3/25/99

CS FOR SENATE BILL NO. 24(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - FIRST SESSION
BY THE SENATE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s):  SENATORS DONLEY, Taylor
A BELL

FOR AN ACT ENTITLED

"An Act relating to regulations; amending Rule 65 Alaska Rules of Civil

Procedure; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. SHORT TITLE. This Act may be known as the Alaska Regulations Reform

Act.
*Sec. 2. AS 44.62.030 is amended to read:

Sec. 44.62.030. Consistency between regulation and statute. Except for
designated state agencies, if [IF], by express or implied terms of a statute, a state
agency has authority to adopt regulations to implement, interpret, make specific! or
otherwise carry out the provisions of the statute, a requlation adopted is not valid or
effective unless consistent with the statute and reasonably necessary to carry out the
purpose of the statute.

*Sec. 3. AS 44.62.030 is amended by adding new subsections to read:
(b) If, by express or implied terms of a statute, a designated state agency has

-1- CSSB 24(FIN)
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authority to adopt regulations to implement, interpret, make specific, or otherwise carry
out the provisions of the statute, a regulation adopted is not valid or effective,
notwithstanding any other provision of law, unless the regulation takes a reasonable
approach within the intent of the statute,

(c) In addition to the requirements of (b) of this section, a designated state

agency may not adopt a regulation that changes the intent of the statute being
implemented, interpreted, made specific, or otherwise carried out. When challenging
a regulation under this subsection, the burden of proof is on the person challenging the
regulation to prove that the regulation changes the intent of the statute. A person may
not obtain a temporary restraining order, a preliminary injunction, or a permanent
injunction from a court to enjoin the operation of a regulation based on a failure to
comply with this subsection.
*Sec. 4. AS 44.62 is amended by adding a new section to article 1to read:

Sec. 44.62.035. Cost-benefit requirement, (2) When adopting a regulation,
an order of repeal, or an amendment to a regulation, unless the adopting state agency
head determines in writing that the cost to prepare a cost-benefit analysis is prohibitive
or that the costs and henefits cannot be easily determined, a designated state agency
shall prepare a cost-benefit analysis of the costs to the public to comply with the
proposed regulatory action and the benefits to the public from the proposed regulatory
action. The designated state agency shall consider a cost or benefit even if the cost
or henefit relates to aesthetics or is otherwise nonquantifiable, and the designated state
agency is not required to give the cost or benefit a dollar value in order to prepare a
cost-benefit analysis.

(b) Notwithstanding (a) of this section, a designated state agency is not
required to prepare a cost-benefit analysis if the estimated cost of implementing the
proposed regulatory action is equal to or not substantially greater than the cost of
implementing the proposed regulatory action as estimated in the fiscal note prepared
for the hill that enacted the authorizing statute.

(c) Notwithstanding other laws to the contrary, if a cost-benefit analysis is
required by this section, the designated state agency may not adopt a regulation, order
of repeal, or amendment unless, under the analysis, the benefit to the public outweighs

24(FIN) -2-
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the cost to the public.

(d) Consistent with this section, the adopting state agency head shall determine
the type of cost-benefit analysis that is relevant to the proposed regulatory action and
that is to be prepared by the designated state agency under this section.

(€) The cost-benefit analysis requirement of this section does not apply when

(1)  theproposed regulatory action is necessary to implement a
budgetary modification;

(2) the designated state agency is expressly required by statute to adopt
the proposed regulation, order of repeal, or amendment; or

(3)  theproposed regulatory action is necessary to meet federal
requirements.

(f) Aregulation, an order of repeal, or an amendment to a regulation may not
be voided becausethe designated state agency taking the regulatory action failed to
comply with this section. A person may not obtain a temporary restraining order, a
preliminary injunction, or a permanent injunction from a court to enjoin the operation
of a regulation based on a failure to comply with this section.

() The designated state agency shall make a copy of the cost-henefit analysis
prepared under this section available to the public before a hearing on the proposed
regulatory action, or, if a cost-benefit analysis is not required due to the operation of
(b) of this section, the designated state agency shall make a copy of the fiscal note
identified in (b) of this secdon available to the public before a hearing on the proposed

regulatory action.
(h) In this section, "adopting state agency head" means the commissioner of

the department within which the state agency is located.

*Sec. 5. AS 44.62.190(a) is amended to read:

@ At least 30 days before the adoption, amendment, or repeal of a regulation,
notice of the proposed action shall be
(1) published in the newspaper of general circulation or trade

industry publication that the state agency prescribes and in the Alaska Administrative
Journal; in the discretion of the state agency giving the notice, the requirement of
publication in a newspaper or trade or industry publication may be satisfied by using

3 CSSB 24(FIN)
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a combination of publication and broadcasting; when broadcasting the notice, an
agency may use an abbreviated form of the notice if the broadcast provides the name
and date of the newspaper or trade or industry journal where the full text of the notice

can be found;
(2) mailed to every person who has filed a request for notice of

proposed action with the state agency;
(3) if the agency is within a department, mailed or delivered to the

commissioner of the department;

(4) when appropriate in the judgment of the agency,

(A) mailed to a person or group of persons whom the agency
believes is interested in the proposed action; and

(B) published in the additional form and manner the stale
agency prescribes;

(5) furnished the Department of Law together with a copy of the
proposed regulation, amendment, or order of repeal for the department's use in
preparing the opinion required after adoption and before filing by AS 44.62.060;

(6) furnished to all incumbent State of Alaska legislators and the
Legislative Affairs Agency;

(7) furnished to the standing committee of each house of the legislature
having legislative jurisdiction over the subject matter treated by the regulation under
the Uniform Rules of the Alaska State Legislature, together with a copy of the
proposed regulation, amendment, or order of repeal for the committee's use in

conducting the review authorized by AS 24.05.182;
(8) furnished to the staff of the Administrative Regulation Review

Committee, together with a copy of the proposed regulation, amendment, or order of
repeal and, if preparation of an appropriation increase estimate is required by

AS 44.62.195, a copy of the estimate!
f9) published on the Internet bv a designated state agency

proposing the action if the designated state agency has the technological capability
to publish on the Internet.

* Sec. 6. AS 44.62.200(a) is amended to read:

CSSB 24(FIN) 4
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@) The notice of proposed adoption, amendment, or repeal of a regulation

must include
(1) a statement of the time, place, and nature of proceedings for

adoption, amendment, or repeal of the regulation;

(2) reference to the authority under which the regulation is proposed
and a reference to the particular code section or other provisions of law that are being
implemented, interpreted, or made specific;

(3) an informative summary of the proposed subject of agency action;

(4) other matters prescribed by a statute applicable to the specific

agency or to the specific regulation or class of regulations;
(5) a summary of the fiscal information required to be prepared under

AS 44.62.195i

(6) a statement that a copy of the cost-benefit analysis is available
from the designated state agency proposing the regulatory action if the cost*
benefit analysis is required under AS 44.62.035, or if a cost-benefit analysis is not
required due to the operation of AS 44.62.035(b). that a copy of the fiscal note
identified in AS 44.62.035(b) is available from the designated state agencv
proposing the regulatory action.

*Sec. 7. AS 44.62.200(b) is amended to read:

(b) Except for designated state agencies, a [A] regulation that is adopted,
amended, or repealed may vary in content from the summary specified in (a)(3) of this
section if the subject matter of the regulation remains the same and the original notice
was written so as to assure that members of the public are reasonably notified of the
proposed subject of agency action in order for them to determine whether their
interests could he affected by agency action on that subject.

*Sec. 8. AS 44.62.200 is amended by adding a new subsection to read:

(d) A regulation that is adopted, amended, or repealed by a designated state
agency may vary in content from the summary specified in (a)(3) of this section if the
subject matter of the regulation remains the same and the notice was written so as to
assure that members of the public are reasonably notified of the proposed subject of
agency action in order for them to determine whether their interests could be affected
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by agency action on that subject.

*Sec. 9. AS 44.62.210(a) is amended to read:

() On the da*e and at the time and place designated in the notice, the agency
shall give each interested person or the person's authorized representative, or both, the
opportunity to present statements, arguments, or contentions in writing, with or without
opportunity to present them orally. The state agency may accept material presented
by any form of communication authorized by this chapter and shall consider all
factual, substantive, and other relevant matter presented to it before adopting,
amending, or repealing a regulation. When considering the factual, substantive, and
other relevant matter, the agency shall pay special attention to the cost to private
persons of the proposed regulatory action. A designated state agency shall also pay
special attention to the benefit to private persons of the proposed regulatory

action.

*Sec.10. AS 44.62 is amended by adding a new section to read:

Sec. 44.62.213. Supplemental notice and public proceeding.*, () If a
designated state agency rewrites a proposed regulation, amendment of a regulation, or
order of repeal after the designated state agency has complied with AS 44.62.190,
44.62.200, and 44.62.210, and if the rewriting changes the substance of the regulation,
amendment, or order but the designated state agency would not normally consider the
change to be significant enough to require additional notice and opportunity for
comment under AS 44.62.190, 44.62.200, and 44.62.210, before adoption, the
designated state agency shall provide notice and opportunity for public comment under
AS 44.62.190(a)(2) - (9), 44.62.200, and 44.62.210 for the rewritten regulation,
amendment, or order of repeal.

(b) If a designated state agency does not provide the notice and opportunity
for public comment under (a) of this section for a rewritten proposed regulation,
amendment, or order of repeal, the designated state agency shall prepare a written
explanation of the reasons why the requirement of (a) of this section does not apply.
When the adopted regulation, amendment, or order of repeal is published in the Alaska
Administrative Journal, the lieutenant governor shall include the designated state
agency explanation with the text or a summary of the text of the regulation,
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amendment, or order of repeal.

(c) A regulation, an order of repeal, or an amendment to a regulation of a
designated state agency may not be voided because the designated state agency taking
the regulatory action failed to comply with this section.

(d) This section does not apply to regulations

(1) adopted under AS 44.62.260 to make emergency regulations
permanent; or
(2) that are necessary to meet federal requirements.
*Sec. 11, AS 44.62.230 is amended to read:

Sec. 44.62.230. Procedure on petition. Upon receipt of a petition requestin
the adoption, amendment, or repeal of a regulation under AS 44.62.180 - 44.62.290
a state agency shall, within 30 days, deny the petition in writing or schedule the matte
for public hearing under AS 44.62.190 - 44.62.215. However, if the petition is for ai
emergency regulation, and the agency finds that an emergency exists, the requirements
of AS 44.62.035. 44.62.040(c). [AS 44.62.040(c)] and 44.62.190 - 44.62.215 do not
apply, and the agency may submit the regulation to the lieutenant governor
immediately after making the finding of emergency and putting the regulation into
proper form.

* Sec. 12. AS 44.62.250 is amended to read:

Sec, 44.62.250. Emergency regulations. A regulation or order of repeal may
be adopted as an emergency regulation or order of repeal if a state agency makes a
written finding, including a statement of the facts that constitute the emergency, that
the adoption of the regulation or order of repeal is necessary for the immediate
preservation of the public peace, health, safety, or general welfare. The requirements
of AS 44.62.035, 44.62.040(c) [AS 44.62.040(c)], 44.62.060, and 44.62.190 -
44.62.215 do not apply to the initial adoption of emergency regulations; however, upon
adoption of an emergency regulation,, the adopting agency shall immediately submit
a copy of it to the lieutenant governor for filing and for publication in the Alaska
Administrative Register, and, within five days after filing by the lieutenant governor,
the agency shall give notice of the adoption in accordance with AS 44.62.190(a).
Failure to give the required notice by the end of the 10th day automatically repeals the
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regulation.

*Sec. 13. AS 44.62.260 is amended to read:

Sec. 44.62.260. Limitation on effective period of emergency regulations.
(@) A regulation adopted as an emergency regulation does not remain in effect more
than 120 days unless the adopting agency complies with AS 44.62.035, 44.62.040(c)
[AS 44.62.040(c)], 44.62.060, and 44.62.190 - 44.62.215. to the extent they are
applicable to the regulation, either before submitting the regulation to the lieutenant

governor or during the 120-day period.

(0) Before the expiration of the 120-day period, the agency shall transmit to

the lieutenant governor for filing a certification that AS 44.62.035, 44.62.040(c)
[AS 44.62.040(c)], 44.62.060, and 44.62.190 - 44.62.215. to the extent they were
applicable to the regulation, were complied with before submitting the regulation to
the lieutenant governor, or that the agency complied with those sections within the
120-day period. Failure to so certify repeals the emergency regulation: it may not be
renewed or refiled as an emergency regulation.

* Sec. 14. AS 44.62 is amended by adding a new section to read:

Sec. 44.62.285. Time limit for adoption, (3) A designated state agency may
not take more than two Yyears to adopt regulations that the designated state agency is
required to adopt by a statute. The two-year period begins on the effective date of
enactment of the statute requiring the adoption of the regulations.

(b) If a designated state agency fails to comply with (a) of this section, the
designated state agency shall prepare a written report containing the reasons for the
failure and submit the report to the president of the senate, the speaker of the house
of representatives, and the Administrative Regulation Review Committee established
under AS 24.20.400. Notwithstanding AS 44.62.300, a court may not hold a

regulation invalid for failure to comply with this section.
(c) The requirement of (a) of this section is not intended to prohibit a

designated state agency from amending a regulation after the regulation has been

adopted.
(d) This section does not apply to regulations that are necessary to meet

federal requirements.
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* Sec. 15, AS 44.62.300 is amended by adding new subsections to read:
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(b) Except where a court has other grounds for holding the regulation invalid,
a court that reviews the validity of a regulation of a designated state agency shall hold

the regulation valid unless
(1) the regulation uses an approach that causes more than the least

necessary intrusion on the rights and property of the persons affected by the regulation;

and
(2) the approach taken by the regulation is not required by a substantial

state interest.
(c) Notwithstanding (b) of this section, when an action for declaratory relief

is brought under (a) of this section, a court may not issue a temporary restraining
order, a preliminary injunction, or a permanent injunction based on (b) of this section
to stop the operation of a regulation of a designated state agency.

(d) In (b)(2) of this section, the person challenging the regulation carries the
burden of proving that there is not a substantial state interest that requires using the

approach taken by the regulation.
(€) The provisions of (b) - (d) of this section do not apply to regulations that

are necessary to meet federal requirements.

*Sec. 16. AS 44.62.640(a) is amended by adding a new paragraph to read:

(5) "designated state agency"

(A) means
() the Department of Environmental Conservation;

(i) the Department of Natural Resources; and

(iii) the Department of Fish and Game for habitat and
restoration programs;

(B) does not include

() a board or commission located in an agency
described in (A) of this paragraph; or

(i) any other organizational entity located in an agency
described in (A) of this paragraph if the organizational entity is
governed by a hoard whose members are subject to confirmation by the

4 CSSB 24(FIN)
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legislature.
* Sec. 17. APPLICABILITY, (a) Sections 1- 13 and 15 of this Act apply to the
adoption, amendment, or repeal of a regulation if the original notice under AS 44.62.190, as
amended by sec. 5 of this Act, of the adoption, amendment, or repeal is given on or after the

effective date of this Act.
(b) Section 14 of this Act applies to the adoption of regulations if the effective date

of the Act enacting the statutory authority requiring the adoption is the same as or after the

effective date of this Act.
* Sec. 18. COURT RULE CHANGES. AS 44.62.030(c), enacted by sec. 3 of this Act, and

AS 44.62.300(c), enacted by sec. 15 of this Act, change Rule 65, Alaska Rules of Civil
Procedure, by prohibiting temporary restraining orders and injunctions in certain situations.

* Sec. 19. This Act takes effect July 1, 2000.
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CS FOR SENATE BELL NO. 24(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - FIRST SESSION
BY THE SENATE FINANCE COMMITTEE

Offered:
Referred:

Sponsors):  SENATORS DONLEY, Taylor
A BILL

FOR AN ACT ENTITLED

'‘An Act relating to regulations; amending Rule 65, Alaska Rules of Civil

Procedure; and providing for an effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. SHORT TITLE. This Act may be known as the Alaska Regulations Reform

Act.
* Sec. 2. AS 44.62.030 is amended to read:
Sec. 44.62.030. Consistency between regulation and statute. Except for

designated state agencies, if [IF], by express or implied terms of a statute, a state
agency has authority to adopt regulations to implement, interpret, make specific* or
otherwise carry out the provisions of the statute, a regulation adopted is not valid or
effective unless consistent with the statute and reasonably necessary to carry out the
purpose of the statute.

*Sec. 3. AS 44.62.030 is amended by adding new subsections to read:
(b) If, by express or implied terms of a statute, a designated state agency has
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authority to adopt regulations to implement, interpret, make specific, or otherwise carry
out the provisions of the statute, a regulation adopted is not valid or effective,

notwithstanding any other provision of law, unless the regulation takes a reasonable

approach within the intent of the statute.

() In addition to the requirements of (b) of this section, a designated state

agency may not adopt a regulation that changes the intent of the statute being
implemented, interpreted, made specific, or oth 'rwise carried out. When challenging
a regulation under this subsection, the burden of pros/ is on the person challenging the
regulation to prove that the regulation changes the intent of the statute. A person may
not obtain a temporary restraining order, a preliminary injunction, or a permanent
injunction from a court to enjoin the operation of a regulation based on a failure to

comply with this subsection.

*Sec. 4. AS 44.62 is amended by adding a new section to article 1to read:

Sec. 44.62.035. Cost-benefit requirement (2) When adopting a regulation,
an order of repeal, or an amendment to a regulation, unless the adopting state agency
head determines in writing that the cost to prepare a cost-benefit analysis is prohibitive
or that the costs and benefits cannot be easily determined, a designated state agency
shall prepare a cost-benefit analysis of the costs to the public to comply with the
proposed regulatory action and the benefits to the public from the proposed regulatory
action. The designated state agency shall consider a cost or benefit even if the cost
or henefit relates to aesthetics or is otherwise nonquantifiable, and the designated state
agency is not required to give the cost or benefit a dollar value in order to prepare a
cost-henefit analysis.

(b) Notwithstanding (a) of this section, a designated state agency is not
required to prepare a cost-benefit analysis if the estimated cost of implementing the
proposed regulatory action is equal to or not substantially greater than the cost of
implementing the proposed regulatory action as estimated in the fiscal note prepared
for the hill the* enacted the authorizing statute.

(c) Notwithstanding other laws to the contrary, if a cost-benefit analysis is
required by this section, the designated state agency may not adopt a regulation, order
of repeal, or amendment unless, under the analysis, the benefit to the public outweighs
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the cost to the public.
(d) Consistent with this section, the adopting state agency head shall determine

the type of cost-benefit analysis that is relevant to the proposed regulatory action and
that is to be prepared by the designated state agency under this section.
(e) The cost-benefit analysis requirement of this section does not apply when
(1) the proposed regulatory action is necessary to implement a
budgetary modification;
(2) the designated state agency is expressly required by statute to adopt
the proposed regulation, order of repeal, or amendment; or
(3) the proposed regulatory action is necessary to meet federal
requirements.
(f) A regulation, an order of repeal, or an amendment to a regulation may not
be voided because the designated state agency taking the regulatory action failed ;'

comply with this section.

(9) The designated state agency shall make a copy of the cost-benefit analysis
prepared under this section available to the public before a hearing on the proposed
regulatory action, or, if a cost-benefit analysis is not required due to the operation of
(b) of this section, the designated state agency shall make a copy of the fiscal note
identified in (b) of this section available to the public before a hearing on the proposed
regulatory action.

(h) In this section, “adopting state agency head" means the commissioner of

the department within which the state agency is located.

*Sec. 5. AS 44.62.190(a) is amended to read:
(a) At least 30 days before the adoption, amendment, or repeal of a regulation,

notice of the proposed action shall be

(1) published in the newspaper of general circulation or trade

industry publication that the state agency prescribes and in the Alaska Administrative
Journal; in the discretion of the state agency giving the notice, the requirement of
publication in a newspaper or trade or industry publication may be satisfied by using
a combination of publication and broadcasting; when broadcasting the notice, an
agency ma" use an abbreviated form of the notice if the broadcast provides the name

-+ CSSB 24(FIN)
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and date of the newspaper or trade or industry journal where the full text of the notice

can be found:;
(2) mailed to every person who has filed a request for notice of

proposed action with the state agency;
(3) if the agency is within a department, mailed or delivered to the

commissioner of the department;

(4) when appropriate in the judgment of the agency,

(A) mailed to a person or group of persons whom the agency
believes is interested in the proposed action; and

(B) published in the additional form and manner the state
agency prescribes;

(5) furnished the Department of Law together with a copy of the
proposed regulation, amendment, or order of repeal for the department's use in
preparing the opinion required after adoption and hefore filing by AS 44.62.060;

(6) furnished to all incumbent State of Alaska legislators and the
Legislative Affairs Agency;

(7) furnished to the standing committee of each house of the legislature
having legislative jurisdiction over the subject matter treated by the regulation under
the Uniform Rules of the Alaska State Legislature, together with a copy of the
proposed regulation, amendment, or order of repeal for the committee's use in

conducting the review authorized by AS 24.05.182;
(8) furnished to the staff of the Administrative Regulation Review

Committee, together with a copy of the proposed regulation, amendment, or order of
repeal and, if preparation of an appropriation increase estimate is required by

AS 44.62.195, a copy of the estimate!
(9) published on the Internet bv a designated state agency

proposing the action if the designated state agency has the technological capability
to publish on the Internet.

* Sec. 6. AS 44.62.200(a) is amended to read:
(a) The notice of proposed adoption, amendment, or repeal of a regulation

must include
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(1) a statement of the time, place, and nature of proceedings for

1

2 adoption, amendment, or repeal of the regulation;

3 (2) reference to the authority under which the regulation is proposed
4 and a reference to the particular code section or other provisions of law that are being
5 implemented, interpreted, or made specific;

6 (3) an informative summary of the proposed subject of agency action;
7 (4) other matters prescribed by a statute applicable to the specific
8
9

agency or to the specific regulation or class of regulations;
(5) a summary of the fiscal information required to be prepared under

10 AS 44.62.195;

11 «>a statement that a copy of the cost-benefit analysis is available
12 from the designated state agencv proposing the regulatory action if the cost-
13 benefit analysis is required under AS 44.62.035. or if a cost-benefit analysis is not
14 required due to the operation of AS 44.62.035(b). that a copy of the fiscal note
15 identified in AS 44.62.035(b) is available from the designated state agencv
16 proposing the regulatory action.

17 | * Sec. 7. AS 44.62.200(b) is amended to read:

18 (b) Except for designated state agencies, a [A] regulation that is adopted,
19 | amended, or repealed may vary in content from the summary specified in (a)(3) of this
20 section if the subject matter of the regulation remains the same and the original notice
21 | was written so as to assure that members of the public are reasonably notified of the
22 proposed subject of agency action in order for them to determine whether their
23 interests could be affected by agency action on that subject.

24 *Sec. 8. AS 44.62.200 is amended by adding anew subsection to read:

25 (d) A regulation that is adopted, amended, or repealed by a designated state
26 agency may vary in content from the summary specified in (a)(3) of this section if the
27 *  subject matter of the regulation remains the same and the notice was written so as to
28 assure that members of the public are reasonably notified of the proposed subject of
29 agency action in order for them u. determine whether their interests could he affected
30 i by agency action on that subject.

Sec. 9. AS 44.62.210(a) is amended to read:

5 CSSB 24(FIN)
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(a) On the date and at the time and place designated in the notice* the agency

shall give each interested person or the person's authorized representative, or both, the
opportunity to present statements, arguments, or contentions in writing, with or without
opportunity to present them orally. The state agency may accept material presented
by any form of communication authorized by this chapter and shall consider all
factual, substantive, and other relevant matter presented to it before adopting,
amending, or repealing a regulation. When considering the factual, substantive, and
other relevant matter, the agency shall pay special attention to the cost to private
persons of the proposed regulatory action. A designated state agencv shall also pav
special attention to the benefit to private persons of the proposed regulatory

action.

* Sec. 10. AS 44.62 is amended by adding a new section to read:

Sec. 44.62.213. Supplemental notice and public proceedings, (a) If a
designated state agency rewrites a proposed regulation, amendment of a regulation, or
order of repeal after the designated state agency has complied with AS 44.62.190,
44.62.200, and 44.62.210, and if the rewriting changes the substance of the regulation,
amendment, or order but the designated state agency would not normally consider the
change to be significant enough to require additional notice and opportunity for
comment under AS 44.62.190, 44.62.200, and 44.62.210, before adoption, the
designated state agency shall provide notice and opportunity for public comment under
AS 44.62.190(a)(2) - (9), 44.62.200, and 44.62.210 for the rewritten regulation,
amendment, or order of repeal.

(b) If a designated state agency does not provide the notice and opportunity
for public comment under (a) of this section for a rewritten proposed regulation,
amendment, or order of repeal, the designated state agency shall prepare a written
explanation of the reasons why the requirement of (a) of this section does not apply.
When the adopted regulation, amendment, or order of repeal is published in the Alaska
Administrative Journal, the lieutenant governor shall include the designated state
agency explanation with the text or a summary of the text of the regulation,

amendment, or order of repeal.
(c) A regulation, an order of repeal, or an amendment to a regulation of a
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designated state agency may not be voided because the designated state agency taking

the regulatory action failed to 'omply with this section.

(d) This section does not apply to regulations
(1) adopted under AS 44.62.260 to make emergency regulations

permanent; or
(2) that are necessary to meet federal requirements.

*Sec. 11. AS 44.62.230 is amended to read:

Sec. 44.62.230. Procedure on petition. Upon receipt of a petition requesting
the adoption, amendment, or repeal of a regulation under AS 44.62.180 - 44.62.290,
a state agency shall, within 30 days, deny the petition in writing or schedule the matter
for public hearing under AS 44.62.190 - 44.62.215. However, if the petition is for an
emergency regulation, and the agency finds that an emergency exists, the requirements
of AS 44.62.035. 44.62.040(c). [AS 44.62.040(c)] and 44.62.190 - 44.62.215 do rtot
apply, and the agency may submit the regulation to the lieutenant governor
immediately after making the finding of emergency and putting the regulation into
proper form.

* Sec. 12. AS 44.62.250 is amended to read:
Sec. 44.62.250. Emergency regulations. A regulation or order of repeal may

be adopted as an emergency regulation or order of repeal if a state agency makes a
written finding, including a statement of the facts that constitute the emergency, that
the adoption of the regulation or order of repeal is necessary for the immediate
preservation of the public peace, health, safety, or general welfare. The requirements
of AS 44.62.035. 44.62.040fc) [AS 44.62.040(c)], 44.62.060, and 44.62.190 -
44.62.215 do not apply to the initial adoption of emergency regulations; however, upon
adoption of an emergency regulation! the adopting agency shall immediately submit
a copy of it to the lieutenant governor for filing and for publication in the Alaska
Administrative Register, and* within five days after filing by the lieutenant governor*
the agency shall give notice of the adoption in accordance with AS 44.62.190(a).
Failure to give the required notice by the end of the 10th day automatically repeals the

regulation.
* Sec. 13. AS 44.62.260 is amended to read:
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Sec. 44.62.260. Limitation on effective period of emergency regulations.
(a) A regulation adopted as an emergency regulation does not remain in effect more
than 120 days unless the adopting agency complies with AS 44.62.035. 44.62.040fc)
[AS 44.62.040(c)], 44.62.060, and 44.62.190 - 44.62.215. to the extent they arc
applicable to the regulation, either before submitting the regulation to the lieutenant
governor or during the 120-day period.

(b) Before the expiration of the 120-day period, the agency shall transmit to
the lieutenant governor for filing a certification that AS 44.62.035. 44.62.040(c)
[AS 44.62.040(c)], 44.62.060, and 44.62.190 - 44.62.215. to the extent thev were
applicable to the regulation, were complied with before submitting the regulation to
the lieutenant governor, or that the agency complied with those sections within the
120-day period. Failure to so certify repeals the emergency regulation; it may not be
renewed or refiled as an emergency regulation.

*Sec. 14. AS 44.62 is amended by adding a new section to read:
Sec. 44.62.285. Time limit for adoption, (a) A designated state agency may

not take more than two years to adopt regulations that the designated state agency is
required to adopt by a statute. The two-year period begins on the effective date of
enactment of the statute requiring the adoption of the regulations,

(b) If a designated state agency fails to comply with (a) of this section, the
designated state agency shall prepare a written report containing the reasons for the
failure and submit the report to the president of the senate, the speaker of the house
of representatives, and the Administrative Regulation Review Committee established
under AS 24.20.400. Notwithstanding AS 44.62.300, a court may not hold a
regulation invalid for failure to comply with this section.

(c) The requirement of (a) of this section is not intended to prohibit a
designated state agency from amending a regulation after the regulation has been

adopted.
(d) This section does not apply to regulations that are necessary to meet

federal requirements.
*Sec. 15. AS 44.62.300 is amended by adding new subsections to read:
(b) Except where a court has other grounds for holding the regulation invalid,
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a court that reviews the validity of a regulation of a designated state entity shall hold

the regulation valid unless
(1) the regulation uses an approach that causes more than the least

necessary intrusion on the rights and property of the persons affected by the regulation;

and
(2) the approach taken by the regulation is not required by a substantial

state interest.
(c) Notwithstanding (b) of this section, when an action for declaratory relief

is brought under (a) of this section, a court may not issue a temporary restraining
order, a preliminary injunction, or a permanent injunction based on (b) of this section
to stop the operation of a regulation of a designated state agency.

(d) In (b)(2) of this section, the person challenging the regulation carries the
burden of proving that there is not a substantial state interest that requires using the
approach taken by the regulation.

(e) The provisions of (b) - (d) of this section do not apply to regulations that
are necessary to meet federal requirements.

*Sec. 16. AS 44.62.640(a) is amended by adding a new paragraph to read:

(5) "designated state agency"
(A) means the Department of Environmental Conservation, the

Department of Natural Resources, and the division of habitat and restoration
of the Department of Fish and Game;
(B) does not include
(1) aboard or commission located in an entity described
in (A) of this paragraph; or
(if) any other organizational entity located in an entity
described in (A) of this paragraph if the organizational entity is
governed by a board whose members are subject to confirmation by the
legislature.
* Sec. 17. APPLICABILITY, (a) Sections 1- 13 and 15 of this Act apply to the
adoption, amendment, or repeal of a regulation if the original notice under AS 44.62.190, as
amended by sec. 5 of this Act, of the adoption, amendment, or repeal is given on or after the
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effective date of this Act.
(b) Section 14 of this Act applies to the udoption of regulations if the effective date

of the Act enacting the statutory authority requiring the adoption is the same as or after the

effective date of this Act.
*Sec. 18. COURT RULE CHANGES. AS 44.62.030(c), enacted hy sec. 3 of this Act, and

AS 44.62.300(c), enacted by sec. 15 of this Act, change Rule 65, Alaska Rules of Civil
Procedure, by prohibiting temporary restraining orders and injunctions in certain situations.
*Sec. 19. This Act takes effect July 1, 2000.
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CS FOR SENATE BILL NO. 24(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - FIRST SESSION
BY THE SENATE FINANCE COMMITTEE

Offered:
Referred:

Sponsors):  SENATORS DONLEY, Taylor
A BILL

FOR AN ACT ENTITLED
"An Act relating to regulations; relating to administrative adjudications; amending

Rule 65, Alaska Rules of Civil Procedure; and providing for an effective date ™
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. SHORT TITLE. Sections 2 - 15 of this Act may be known as the Alaska

Regulations Reform Act.
*Sec. 2. AS 44.62.030 is amended to read:
Sec. 44.62.030. Consistency between regulation and statute. Except for

designated state agencies, if [IF], by express or implied terms of a statute, a state
agency has authority to adopt regulations to implement, interpret, make specific* or
otherwise carry out the provisions of the statute, a regulation adopted is not valid or
effective unless consistent with the statute and reasonably necessary to carry out the
purpose of the statute.
*Sec. 3. AS 44.62.030 is amended by adding new subsections to read:
(b) If, by express or implied terms of a statute, a designated state agency has
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authority to adopt regulations to implement, interpret, make specific, or otherwise carry
out the provisions of the statute, a regulation adopted is not valid or effective,

notwithstanding any other provision of law, unless the regulation takes a reasonable

approach within the intent of the statute.

() In addition to the requirements of (b) of this section, a designated state
agency may not adopt a regulation that changes the intent of the statute being
implemented, interpreted, made specific, or otherwise carried out. When challenging
a regulation under this subsection, the burden of proof is on the person challenging the
regulation to prove that the regulation changes the intent of the statute. A person may
not obtain a temporary restraining order, a preliminary injunction, or a permanent
injunction from a court to enjoin the operation of a regulation based on a failure to

12 comply with this subsection.

13 *Sec. 4. AS 44.62 is amended by adding a new section to article 1 to read:

14 Sec. 44.62.035. Cost-henefit requirement, (2) When adopting a regulation,

1S an order of repeal, or an amendment to a regulation, unless the adopting state agency

16 head determines in writing that the cost to prepare a cost-benefit analysis is prohibitive
17 or that the costs and benefits cannot be easily determined, a designated state agency

18 shall prepare a cost-benefit analysis of the costs to the public to comply with the

19 proposed regulatory action and the benefits to the public from the proposed regulatory
20 action. The designated state agency shall consider a cost or benefit even if the cost

21 or benefit relates to aesthetics or is otherwise nonquantifiable, and the designated state
22 agency is not required to give the cost or benefit a dollar value in order to prepare a
23 cost-henefit analysis.

24 (b) Notwithstanding (a) of this section, a designated state agency is not

5 required to prepare a cost-benefit analysis if the estimated cost of implementing the

9} proposed regulatory action is equal to or not substantially greater than the cost of

2/ implementing the proposed regulatory action as estimated in the fiscal note prepared

28 for the bill that enacted the authorizing statute.

23 (c) Notwithstanding other laws to the contrary, if a cost-benefit analysis is

30 required by this section, the designated state agency may not adopt a regulation, order
31 of repeal, or amendment unless, under the analysis, the benefit to the public outweighs
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the cost to the public.
(d) Consistent with this section, the adopting state agency head shall determine

the type of cost-henefit analysis that is relevant to the proposed regulatory action and
that is to be prepared by the designated state agency under this section.

(€) The cost-benefit analysis requirement of this section does not apply when

(1)  the proposed regulatory action is necessary to implement a
budgetary modification;

(2) the designated state agency is expressly required by statute to adopt
the proposed regulation, order of repeal, or amendment; or

(3)  the proposed regulatory action is necessary to meet federal
requirements.

() A regulation, an order of repeal, or an amendment to a regulation may not
be voided because the designated state agency taking the regulatory action failed to
comply with this section.

(9) The designated state agency shall make a copy of the cost-benefit analysis
prepared under this section available to the public before a hearing on the proposed
regulatory action, or, if a cost-benefit analysis is not required due to the operation of
(b) of this section, the designated state agency shall make a copy of the fiscal note
identified in (b) of this section available to the public before a hearing on the proposed
regulatory action.

(h) In this section, "adopting state agency head" means the commissioner of
the department within which the state agency is located.

* Sec. 5. AS 44.62.190(a) is amended to read:

(a) At least 30 days before the adoption, amendment, or repeal of a regulation,

notice of the proposed action shall be
(1) published in the newspaper of general circulation or trade or
industry publication that the state agency prescribes and in the Alaska Administrative
Journal; in the discretion of the state agency giving the notice, the requirement of
publication in a newspaper or trade or industry publication may be satisfied by using
a combination of publication and broadcasting; when broadcasting the notice, an
agency may use an abbreviated form of the notice if the broadcast provides the name
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and date of the newspaper or trade or industry journal where the full text of the notice

can be found;
(2) mailed to every person who has filed a request for notice of

1
2
3
4 proposed action with the state agency;

5 (3) if the agency is within a department, mailed or delivered to the
6

7

8

9

commissioner of the department;
(4) when appropriate in the judgment of the agency,
(A) mailed to a person or group of persons whom the agency

believes is interested in the proposed action; and

10 (B) published in the additional form and manner the state
11 agency prescribes;
12 (5) furnished the Department of Law together with a copy of the
13 proposed regulation, amendment, or order of repeal for the department's use in
14 preparing the opinion required after adoption and before filing by AS 44.62.060;
15 (6) furnished to all incumbent State of Alaska legislators and the
16 Legislative Affairs Agency;
17 (7) furnished to the standing committee of each house of the legislature
18 having legislative jurisdiction over the subject matter treated by the regulation under
19 the Uniform Rules of the Alaska State Legislature, together with a copy of the
20 proposed regulation, amendment, or order of repeal for the committee's use in
21 conducting the review authorized by AS 24.05.182;
22 (8) furnished to the staff of the Administrative Regulation Review
23 Committee, together with a copy of the proposed regulation, amendment, or order of
24 repeal and, if preparation of an appropriation increase estimate is required by
25 AS 44.62.195, a copy of the estimate!
26 (9) published on the Internet bv a designated state agencv
27 proposing the action if the designated state agencv has the technological capability
28 to publish on the Internet.
29 *Sec. 6. AS 44.62.200(a) is amended to read:
30 (a) The notice of proposed adoption, amendment, or repeal of a regulation
31 must include
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(1) a statement of the time, place, and nature of proceedings for
adoption, amendment, or repeal of the regulation;

(2) reference to the authority under which the regulation is proposed
and a reference to the particular code section or other provisions of law that are being
implemented, inteipreted, or made specific;

(3) an informative summary of the proposed subject of agency action;

(4) other matters prescribed by a statute applicable to the specific
agency or to the specific regulation or class of regulations;

(5) asummary of the fiscal information required to be prepared under
AS 44.62.195i

(6) a statement that a copy of the cost-benefit analysis is available
from the designated state agencv proposing the regulatory action if the cost-
benefit analysis is required under AS 44.62.035. or if a cost-benefit analysis is not
required due to the operation of AS 44.62.035(b). that a copy of the fiscal note
identified in AS 44.62.035(b) is available from the designated state agencv
proposing the regulatory action.

* Sec. 7. AS 44.62.200(b) is amended to read:

(b) Except for designated state agencies, a [A] regulation that is adopted,
amended, or repealed may vary in content from the summary specified in (a)(3) of this
section if the subject matter of the regulation remains the same and the [ORIGINAL]
notice was written so as to assure that members of the public are reasonably notified
of the proposed subject of agency action in order for them to determine whether their
interests could be affected by agency action on that subject.

Sec. 8. AS 44.62.200 is amended by adding a new subsection to read:

(d) A regulation that is adopted, amended, or repealed by a designated state

agency may vary in content from the summary specified in (a)(3) of this section if the
subject matter of the regulation remains the same and the notice was written so as to
assure that members of the public are reasonably notified of the proposed subject of
agency action in order for them to determine whether their interests could be affected

A by agency action on that subject.
* Sec. 9. AS 44.62.210(a) is amended to read:
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@) On the date and at the time and place designated in the notice, the agency

shall give each interested person or the person's authorized representative, or both, the
opportunity to present statements, arguments, or contentions in writing, with or without
opportunity to present them orally. The state agency may accept material presented
by any form of communication authorized by this chapter and shall consider all
factual, substantive, and other relevant matter presented to it hefore adopting,
amending, or repealing a regulation. When considering the factual, substantive, and
other relevant matter, the agency shall pay special attention to the cost to private
persons of the proposed regulatory action. A designated state agencv shall also pay
special attention to the benefit to private persons of the proposed regulatory

action.

* Sec. 10. AS 44.62 is amended by adding a new section to read:

Sec. 44.62.213. Supplemental notice and public proceedings, (a) If a
designated state agency rewrites a proposed regulation, unendment of a regulation, or
order of repeal after the designated state agency has complied with AS 44.62.190,
44.62.200, and 44.62.210, and if the rewriting changes the substance of the regulation,
amendment, or order but the designated state agency would not normally consider the
change to be significant enough to require additional notice and opportunity for
comment under AS 44.62.190, 44.62.200, and 44.62.210, before adoption, the
designated state agency shall provide notice and opportunity for public comment under
AS 44.62.190(a)(2) * (9), 44.62.200, and 44.62.210 for the rewritten regulation,
amendment, or order of repeal.

(b) If a designated state agency does not provide the notice and opportunity
for public comment under (a) of this section for a rewritten proposed regulation,
amendment, or order of repeal, the designated state agency shall prepare a written
explanation of the reasons why the requirement of (a) of this section does not apply.
When the adopted regulation, amendment, or order of repeal is published in the Alaska
Administrative Journal, the lieutenant governor shall include the designated state
agency explanation with the text or a summary of the text of the regulation,

amendment, or order of repeal.
(c) A regulation, an order of repeal, or an amendment to a regulation of a

24(FIN) -6
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designated state agency may not be voided because the designated state agency taking

the regulatory action failed to comply with this section if the designated state agency
made a good faith attempt to comply with this section.
(d) This section does not apply to regulations

(1) adopted under AS 44.62.260 to make emergency regulations

permanent; or
(2) that are necessary to meet federal requirements.

* Sec. 11. AS 44.62.230 is amended to read;

Sec. 44.62.230. Procedure on petition. Upon receipt of a petition requesting
the adoption, amendment, or repeal of a regulation under AS 44.62.180 - 44.62.290,
a state agency shall, within 30 days, deny the petition in writing or schedule the matter
for public hearing under AS 44.62.190 - 44.62.215. However, if the petition is for an
emergency regulation, and the agency finds that an emergency exists, the requirements
of AS 44.62.035. 44.62.040(c). [AS 44.62.040(c)] and 44.62.190 - 44.62.215 dr not
apply, and the agency may submit the regulation to the lieutenant governor
immediately after making the finding of emergency and putting the regulation into
proper form.

* Sec. 12. AS 44.62.250 is amended to read:
Sec. 44.62.250. Emergency regulations. A regulation or order of repeal may

be adopted as an emergency regulation or order of repeal if a state agency makes a
written Finding, including a statement of the facts that constitute the emergency, that
the adoption of the regulation or order of repeal is necessary for the immediate
presen ..tion of the public peace, health, safety, or general welfare. The requirements
of AS 44.62.035. 44.62.040(c) [AS 44.62.040(c)], 44.62.060, and 44.62.190 -
44.62.215 do not apply to the initial adoption of emergency regulations; however, upon
adoption of an emergency regulation* the adopting agency shall immediately submit
a copy of it to the lieutenant governor for filing and for publication in the Alaska
Administrative Register, and* within five days after filing by the lieutenant governor*
the agency shall give notice of the adoption in accordance with AS 44.62.190(a).
Failure to give the required notice by the end of the 10th day automatically repeals the

regulation.

7 CSSB 24(FIN)
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* Sec. 13. AS 44.62.260 is amended to read:
Sec. 44.62.260. Limitation on effective period of emergency regulations.

() A regulation adopted as an emergency regulation does not remain in effect more
than 120 days unless the adopting agency complies with AS 44.62.035. 44.62.040(c)
[AS 44.62.040(c)], 44.62.060, and 44.62.190 - 4s.62.215. to the extent they are
applicable to the regulation, either before submitting the regulation to the lieutenant
governor or during the 120-day period.

(b) Before the expiration of the 120-day period, the agency shall transmit to
the lieutenant governor for filing a certification that AS 44.62.035. 44.62.040(c)
[AS 44.62.040(c)], 44.62.060, and 44.62.190 - 44.62.215. to the extent they were
applicable to the regulation, were complied with before submitting the regulation to
the lieutenant governor, or that the agency complied with those sections within the
120-day period. Failure to so certify repeals the emergency regulation; it may not be
renewed or refiled as an emergency regulation.

* Sec. 14. AS 44.62 is amended by adding a new section to read:

Sec. 44.62.285. Time limit for adoption, (a) A designated state agency may
not take more than two years to adopt regulations that the designated state agency is
required to adopt by a statute. The two-year period begins on the effective date of
enactment of the statute requiring the adoption of the regulations.

(b) 1f a designated state agency fails to comply with (a) of this section, the
designated state agency shall prepare a written report containing the reasons for the
failure and submit the report to the president of the senate, the speaker of the house
of representatives, and the Administrative Regulation Review Committee established
under AS 24.20.400. Notwithstanding AS 44.62.300, a court may not hold a
regulation invalid for failure to comply with this section.

(c) The requirement of (a) of this section is not intended to prohibit a
designated state agency from amending a regulation after the regulation has been

adopted.
(d) This section does not apply to regulations that are necessary to meet

federal requirements.
* Sec. 15. AS 44.62.300 is amended by adding new subsections to read:
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(b) Except where a court has other grounds for holding the regulation invalid,
a court that reviews the validity of a regulation of a designated state entity shall hold

the regulation valid unless
(1) the regulation uses an approach that causes more than the least

necessary intrusion on the rights and property of the persons affected by the regulation;

and
(2) the approach taken by the regulation is not required by a substantial

state interest.

(c) Notwithstanding (b) of this section, when an action for declaratory relief
is brought under (a) of this section, a court may not issue a temporary restraining
order, a preliminary injunction, or a permanent injunction based on (b) of this section
to stop the operation of a regulation of a designated state agency.

(d) In (b)(2) of this section, the person challenging the regulation carries the
burden of proving that there is not a substantial state interest that requires using the
approach taken by the regulation.

(€) The provisions of (b) - (d) of this section do not apply to regulations that
are necessary to meet federlrequirements.

* Sec. 16. AS 44.62 is amended by adding a new section to read:

Sec. 44.62.555. Time limit, (a) An administrative adjudication of a

designated state agency must result in

(1) aproposed administrative order within the later of 60 days after the
hearing officer closes the record or two years after the statement of issues under
AS 44.62.370 or an accusation under AS 44.62.360 is filed; and

(2) a final administrative order within 30 days after the proposed
administrative order.

(b) Notwithstanding any other provision of AS 44.62.330 - 44.62.630 to the
contrary, a designated state agency may not order a record to be reopened after the
hearing officer has closed the record unless a substantial factual question exists that
is necessary to the resolution of the administrative adjudication and the lieutenant

governor approves reopening the record.
(c) A time limitation in (a) of this section may be extended if
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(1) the lieutenant governor approves the extension, but, even with an
extension under this paragraph, the administrative adjudication may not exceed four
years;

(2) a respondent other than the designated state agency petitions for
reconsideration under AS 44.62.540 for a stay of execution under AS 44.62.520, for
an extension of a time limit in (a) of this section, or for the record to be reopened in
the administrative adjudication.

(d) Unless the time is extended by (c) of this section, if an administrative
adjudication does not result in a final administrative order in the total time allowed by
(a) of this section for a designated state agency to reach a proposed administrative
order and a final administrative order, and if a designated state agency instigated the
administrative adjudication, the respondent may cancel the administrative adjudication
by notifying the designated state agency in writing of the cancellation. The designated
state agency may not subsequently begin another administrative adjudication for the
same matter that was the subject of the cancelled administrative adjudication, and an
appeal may not be taken from the cancelled administrative adjudication or from the
cancellation of the administrative adjudication. However, after the administrative
adjudication is cancelled, the designated state agency may bring an action in superior
court covering the matter that was the subject of the cancelled administrative
adjudication. The complaint must be filed with the superior court within 60 days after
the administrative adjudication is cancelled under this subsection.

() Unless the time is extended by (c) of this section, if an administrative
adjudication does not result in a final administrative order in the total time allowed by
(a) of this section for a designated state agency to reach a proposed administrative
order and a final administrative order, and if a person other than the designated state
agency instigated the administrative adjudication, the person may cancel the
administrative adjudication by notifying the designated state agency in writing of the
cancellation.  The person is considered to have exhausted the person’s administrative
remedies with regard to the subject matter of the cancelled administrative adjudication,
and an appeal may not be taken from the cancelled administrative adjudication or from
the cancellation of the administrative adjudication. However, after the administrative
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adjudication is cancelled, the person may bring an action in superior court covering the
matter that was the subject of the administrative adjudication. The complaint must be
filed with the superior court within 60 days after the administrative adjudication is
cancelled under this subsection.

(f) If an administrative adjudication involves an allegation of criminal conduct
and is parallel to a criminal case brought in court for the criminal conduct, this section
does not apply to, and the time limits in this section do not start running for, the
administrative adjudication until the criminal case is resolved.

(g) In this section,

(1) "administrative adjudication" means the procedure that begins with
filing a statement of issues under AS 44.62.370 or an accusation under AS 44.62.380
and ends with the issuance of a final administrative order;

(2) "final administrative order" means a decision under AS 44.62.330 -
44.62.630 that is eligible for judicial review under AS 44.62.560.

*Sec. 17. AS 44.62.640(c) is amended to read:
(c) In this chapter*

(1) "designated state agency"*

(A) means the Department of Environmental Conservation,
the Department of Natural Resources, and the division of habitat and
restoration of the Department of Fish and G.°me:

(B) does not include

() a board or commission located in an entity
described in (A) of this paragraph: or
(i) any other organizational entity located in an
entity described in (A) of this paragraph if the organizational entity
Is governed bv a hoard whose members are subject to confirmation
bv the legislature:
(2) "teleconferencing” means information exchange by audio or video
medium.
* Sec. 18. APPLICABILITY, (a) Sections 1-13 and 15 of this Act apply to the

31 adoption, amendment, or repeal of a regulation if the original notice under AS 44.62.190, as
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amended by sec. 5 of this Act, of the adoption, amendment, or repeal is given on or after the

effective date of this Act.
(b) Section 14 of this Act applies to the adoption of regulations if the effective date

of the Act enacting the statutory authority requiring the adoption is the same as or after the

effective date of this Act.
(c) Section 16 of this Act applies to an administrative adjudication if the statement

of issues under AS 44.62.370 or the accusation under AS 44.62.360 is filed on or after the

effective date of this Act.
* Sec. 19. COURT RULE CHANGES. AS 44.62.030(c), enacted by sec. 3 of this Act, and

IAS 44.62.300(c), enacted by sec. 15 of this Act, change Rule 65, Alaska Rules of Civil
Procedure, by prohibiting temporaiy restraining orders and injunctions in certain situations.
* Sec. 20. This Act takes effect July 1, 2000.
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CS FOR SENATE BILL NO. 24(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - FIRST SESSION
BY THE SENATE FINANCE COMMITTEE

Offered:
Referred:

Sponsors):  SENATORS HONLEY, Taylor
A BILL
FOR AN ACT ENTITLED
1 "An Act relating to regulations; relating to administrative adjudications; amendingJ

2 Rule 65 Alaska Rules of Civil Procedure; and providing for an effective date.”
3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. SHORT TITLE. Sections 2 - 13 of this Act may be known as the Alaska

4
5 Regulations Reform Act,

6  *Sec. 2. AS 44.62.030 is amended to read:

7 Sec. 44.62.030. Relationship [CONSISTENCY] between regulation and
8
9

statute. If, by express or implied terms of a statute, a state agency has authority to
adopt regulations to implement, interpret, make specific* or otherwise carry out the

10 provisions of the statute, a regulation au’pted is not valid or effective*
1 notwithstanding anv other provision of law, unless the regulation takes a
12 reasonable approach clearlv within the intent of [CONSISTENT WITH] the statute
13 [AND REASONABLY NECESSARY TO CARRY OUT THE PURPOSE OF THE
14 STATUTE].
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*Sec. 3. AS 44.62.030 is amended by addmg a new subsection to read:

(b) In addition to the requirements of (a) of this section, a state agency may
nut adopt a regulation that changes the intent of the statute being implemented,
interpreted, made specific, or otherwise canned out. When challenging a regulation
under this subsection, the burden of proof is on the person challenging the regulation
to prove that the regulation changes the intent of the statute. A person may not obtain
a temporary restraining order, a preliminary injunction, or a permanent injunction from
a court to enjoin the operation of a regulation based on a failure to comply with this
subsection.

*Sec. 4. AS 44.62 is amended by adding a new section to article 1 to read:

Sec. 44.62.035. Cost-benefit requirement, (a) When adopting a regulation,
an order of repeal; or an amendment to a regulation, unless the adopting state agency
head determines in writing that the cost to prepare a cost-benefit analysis is prohibitive
or that the costs and benefits cannot be easily determined, a state agency shall prepare
a cost-benefit analysis of the costs to the public to comply with the proposed
regulatory action and the benefits to the public from the proposed regulatory action.
The state agency shall consider a cost or benefit even if the cost or benefit relates to
aesthetics or is otherwise nonquantifiable, and the state agency is not required to give
the cost or benefit a dollar value in order to prepare a cost-benefit analysis.

(b) Notwithstanding other laws to the contrary, if a cost-benefit analysis is
required by this section, the agency may not adopt a regulation, order of repeal, or
amendment unless, under 'he analysis, the benefit to the public outweighs the cost to
the public.

(c) Consistent with this section, the adopting state agency head shall determine
the type of cost-benefit analysis to be prepared by the state agency under this section.

(d) The cost-benefit analysis requirement of this section does not apply when
the proposed regulatory action is necessary to implement a budgetary modification or
when the state agency is expressly required by statute to adopt the proposed regulation,
order of repeal, or amendment.

(€) A regulation, an order of repeal, or an amendment to a regulation may not
be voided because the state agency taking the regulatory action failed to comply with

2-
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this section if the state agency made a good faith attempt to comply with this section.
() The state agency shall make a copy of the cost-benefit analysis prepared
under this section available to the public before a hearing on the proposed regulatory

action.

(@) In this section,
(1) "adopting state agency head" means the governor if the state agency

is the Office of the Governor, or the commissioner of the department within which the

state agency is located,
(2) "state agency" does not include the Department of Corrections, the

Board of Fisheries, the Board of Game, or the Alaska Commercial Fisheries Entry
Commission.

*Sec. 5. AS 44.62.190(a) is amended to read:
a) At least 30 days before the adoption, amendment, or repeal of a regulation,

notice of the proposed action sha’l be
(1) published in the newspaper of general circulation or trade or

industry publication that the state agency prescribes and in the Alaska Administrative
Journal; in the discretion of the state agency giving the notice, the requiremert of
publication in a newspaper or trade or industiy publication may be satisfied by using
a combination of publication and broadcasting; when broadcasting the notice, an
agency may use an abbreviated form of the notice if the broadcast provides the name
and date of the newspaper or trade or industry journal where the full text of the notice

can be found;
(2) mailed to every person who has filed a request for notice of

proposed action with the state agency;
(3) if the agency is within a department, mailed or delivered to the

commissioner of the department;
(4) when appropriate in the judgment of the agency,
(A) mailed to a person or group of persons whom the agency
believes is interested in the proposed action; and
(B) published in the additional form and manner the state

agency prescribes;

-3 CSSB 24(FIN)
New Text Underlined [DELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT 1-LS0274 .

1 (5) furnished the Department of Law together with a copyof the
2 proposed regulation, amendment, or order of repeal for the department’s use in
3 preparing the opinion required after adoption and before filing by AS 44.62.060;

4 (6) furnished to all incumbent State of Alaska legislators and the
5 Legislative Affairs Agency;

6 (7) furnished to the standing committee of each house of the legislature
7 having legislative jurisdiction over the subject matter treated by the regulation under
8 the Uniform Rules of the Alaska State Legislature, together with a copyof the
9 proposed regulation, amendment, or order of repeal for the committee's use in
10 conducting the review authorized by AS 24.05.182;

11 (8) furnished to the staff of the Administrative Regulation Review
12 Committee, together with a copy of the proposed regulation, amendment, or order of
13 repeal and, if preparation of an appropriation increase estimate is required by
14 AS 44.62.195, a copy of the estimate;

15 (9) published on the Internet hv the state agencv proposing the
16 action if the state agencv has the technological capability to publish on the
17 Internet; in this paragraph, "state agency" does not include the Department of
18 Corrections, the Board of Fisheries, the Board of Game, or the Alaska
19 Commercial Fisheries Entry Commission.

20  *Sec. 6. AS 44.62.200(a) is amended to read:

21 (a) The notice of proposed adoption, amendment, or repeal of a regulation
22 must include
23 (1) a statement of the time, place, and nature of proceedings for
24 adoption, amendment, or repeal of the regulation;

25 (2) reference to the authority under which the regulation is proposed
26 and a reference to the particular code section or other provisions of law that are being
21 implemented, interpreted, or made specific;

28 (3) an informative summary of the proposed subject of agency action;
29 (4) other matters prescribed by a statute applicable to the specific
30 agency or to the specific regulation or class of regulations;

31 (5) a summary of the fiscal information required to be prepared under

CSSB 24(FIN) 4
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1 AS 44.62.195;

2 (6) a statement that a copy of the cost-benefit analysis is available
3 from the agencv proposing the regulatory action if a summary of the cost-benefit
4 analysis is required under AS 44.62.035.

5  *Sec. 7. AS 44.62.200(b) is amended to read:

6 (b) A regulation that is adopted, amended, or repealed may vary in content
7 from the summary specified in (a)(3) of this section if the subject matter of the
8 regulation remains the same and the [ORIGINAL] notice was written so as to assure
9 that members of the public are reasonably notified of the proposed subject of agency

10 action in order for them to determine whether their interests could be affected by
1 agency action on that subject.
12 *Sec. 8. AS 44.62 is amended by adding a new section to read:
13 Sec. 44.62.213. Supplement notice and public proceedings, (a) If a state
14 agency rewrites a proposed regulation, amendment of a regulation, or order of repeal
15 after the agency has complied with AS 44.62.190, 44.62.200, and 44.62.210, and if the
16 rewriting changes the substance of the regulation, amendment, or order but the state
17 agency would not normally consider the change to be significant enough to require
18 additional notice and opportunity for comment under AS 44.62.190, 44.62.200, and
19 44.62.210, before adoption, the agency shall provide notice and opportunity for public
20 comment under AS 44.62.190(a)(2) - (9), 44.62.200, and 44.62.210 for the rewritten |
21 regulation, amendment, or order of repeal. ]
22 (b) If a state agency does not provide the notice and opportunity for public |
23 comment under (a) of this section for a rewritten proposed regulation, amendment, or
24 order of repeal, the agency shall prepare a written explanation of the reasons why the
25 requirement of (a) of this section does not apply. When the adopted regulation. |
26 amendment, or order of repeal is published in the Alaska Administrative Journal, the
27 lieutenant governor shall include the agency explanation with the text or a summary |
28 of the text of the regulation, amendment, or order of repeal.
29 (c) A regulation, an order of repeal, or an amendment to a regulation may not
30 be voided hecause the state agency taking the regulatory action failed to comply with
3l this section if the state agency made a good faith attempt to comply with this section.
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(d) This section does not apply to regulations
(1) adopted under AS 44.62.260 to make emergency regulations
permanent; or
(2) that are necessary to meet federal requiiements.

() In this section, "state agency" does not include the Department of
Corrections, the Board of Fisheries, the Roard of Game, or the Alaska Commercial
Fisheries Entry Commission.

*Sec. 9. AS 44.62.230 is amended to read:

Sec. 44.62.230. Procedure on petition. Upon receipt of a petition requesting
the adoption, amendment, or repeal of a regulation under AS 44.62.180 - 44.62.290,
a state agency shall, within 30 days, deny the petition in writing or schedule the matter
for public hearing under AS 44.62.190 - 44.62.215. However, if the petition is for an
emergency regulation, and the agency finds that an emergency exists, the requirements
of AS 44.62.035. 44.62.040(c). [AS 44.62.040(c)] and 44.62.190 - 44.62.215 do not
apply, and the agency may submit the regulation to the lieutenant governor
immediately after making the finding of emergency and putting the regulation into
proper form.

*Sec. 10. AS 44.62.250 is amended to read:

Sec. 44.62.250. Emergency regulations. A regulation or order of repeal may
be adopted as an emergency regulation or order of repeal if a state agency makes a
written finding, including a statement of the facts that constitute the emergency, that
the adoption of the regulation or order of repeal is necessary for the immediate
preservation of the public peace, health, safety, or general welfare. The requirements
of AS 44.62.035. 44.62.040fc) [AS 44.62.040(c)], 44.62.060, and 44.62.190 -
44.62.215 do not apply to the initial adoption of emergency regulations; however, upon
adoption of an emergency regulation* the adopting agency shall immediately submit
a copy of it to the lieutenant governor for filing and for publication in the Alaska
Administrative Register, and, within five days after filing by the lieutenant governor,
the agency shall give notice of the adoption in accordance with AS 44.62.190(a).
Failure to give the required notice by the end of the 10th day automatically repeals the

regulation.
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* Sec. 11. AS 44.62.260 is amended to read:

Sec. 44.62.260. Limitation on effective period of emergency regulations.
() A regulation adopted as an emergency regulation does not remain in effect more
than 120 days unless the adopting agency complies with AS 44.62.035. 44.62.040fc)
[AS 44.62.040(c)], 44.62.060, and 44.62.190 - 44.fe2.215 either before submitting the
regulation to the lieutenant governor or during the 120-day period.

(b) Before the expiration of the 120-day period, the agency shall transmit to
the lieutenant governor for filing a certification that AS 44.62.035. 44.62.040(c)
[AS 44.62.040(c)], 44.62.060, and 44.62.190 - 44.62.215 were complied with before
submitting the regulation to the lieutenant governor, or that the agency complied with
those sections within the 120-day period. Failure to so certify repeals the emergency
regulation; it may not be renewed or refiled as an emergency regulation.

* Sec. 12. AS 44.62 is amended by adding a new section to read:

Sec. 44.62.285. Time limit for adoption, (a) A state agency may not take
more than two years to adopt regulations that the state agency is required to adopt by
a statute. The two-year period begins on the effective date of enactment of the statute
requiring the adoption of the regulations.

(b) If a state agency fails to comply with (a) of this section, the state agency
shall prepare a written report containing the reasons for the failure and submit the
report to the president of the senate, the speaker of the house of representatives, and
the Administrative Regulation Review Committee established under AS 24.20.400.
Notwithstanding AS 44.62.300, a court may not hold a regulation invalid for failure
to comply with this section,

(c) The requirement of (a) of this section is not intended to prohibit a state
agency from amending a regulation after the regulation has been adopted.

*Sec. 13, AS 44.62.300 is amended by adding new subsections to read:

(b) Except where a court has other grounds for holding the regulation invalid,

a court that reviews the validity of a regulation shall hold the regulation valid unless

(1) the regulation uses an approach that causes more than the e

necessary intrusion on the rights and property of the persons affected by the regulation;
and
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