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(11) «N OUSE COMMITTEE REroR '

Date of Committee Action:

The FINANCE Committee considered:

HOUSE JOINT RESOLUTION NO. 58

Dale Referred to Coniiniltcc: February 28, 2000 FURTHER REFERRALS:

ILIR 58

AMEND PETROLEUM RESERVE SPECIAL REVENUE

Respectfully requesting the members of the Alaska Congressional delegation to sponsor and support passage of an 
amendment to the statute relating to the disposition of federal funds received by the state from oil and gas leases in the 
National Petroleum Reserve - Alaska to authorize use of the funds for the state’s power cost equalization program.
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with the following committee substitute QJX) ^  ^

I ] additional referral t o _
f | atta ch ed  am endm en t(s )
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FISCAL NOTE

Revision Date:_______________________________________________  Dept. Affe cted Community and Economic Dev.
Title: Amend: Petroleum Reserve Special Revenue__________  BRl) Rural Energy Proprnnis/AEA

___________________________________________________________ Component 1’CE____________________________
Sponsor: House Finance Committee________________________  ___________________________

STATE OF ALASKA BILL NO .__________HJR 58________
2000 LEGISLATIVE SESSION

Requester:________________________________________________________ Component Serial No. 1965

Expenditu-es/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 01 FY 02 FY 03 FY 04 FY 05 FY 06
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES I

ICHANGE IN REVENUES f ] I 1 ! 1 1

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Menial Health
1091 Designated Program Receipts

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of tiny current year (FY00) cost:

POSITIONS
Full-time
Part-time
Temporary

P age  1 of 1







ftlUSE COMMITTEE REIW T
Date Referred to Committee: September 27, 1999 FURTHER REI<ERRALS:

c \Date of Committee Action: fr- 1 \ I (___

The FINANCE Committee considered: HJR 202

HOUSE JOINT RESOLUTION NO. 202 CONST.AM: SUBSISTENCE

Proposing an amendment to the Constitution of the State of Alaska relating to use of indigenous subsistence resources 
by residents.

(ii)

recommends it be replaced
with the following committee substitute

[ ] additional r e f er ra l  t o ______________
[ 1 a ttached  am en d m en t ( s )
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STATE OF ALASKA
1999 LEGISLATIVE SESSION

No: 2
IT T C / ' '*  A T B i l l V e rs io n :cS H JR  2 0 2  (JU D )

W Pu~bIISh Date:’ 9 } 2 1 / 9 9 -------

Revision Date/Time (Note if correction) _______________
Title Constitutional Amendment: Subsistence

Dept. Affected
’ b r u

Office of the Governor
Elective Operations

Component General and Primary

Sponsor

Requester

House Judiciary Committee

House Judiciary Committee

E x p e n d itu re s /R e v e n u e s

Component Serial No. 

(T h o u sa n d s  o f D o lla rs)

22

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005

Personal Services
Travel
Contractual 1.5
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TO TAL OPERATING 0.0 1.5 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands o f Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 1.5
1005 GF/Program Receipts
1037 GF/Menial Health
Other (Specify Type)

TOTAL 0.0 1.5 0.0 0.0 0.0 0.0

E stim ate  o f any cu rren t yea r (FY99) cost: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This figure includes the cost of providing information about this issue in the Official Election Pamphlet, as 
required by AS 15.58. However, only six measures can be printed on an 8-1/2 by 14 inch ballot. If this 
measure requires printing an 8-1/2 by 18 inch ballot, the cost will increase by $22.0.

Z L
3Gail FenurmgL

Division o f Elections
Prepared by
Division ______________________

Approved by C Lt. Governor Fran UlmerJez 
Agency Lieutenant Governor's Office

Phone 465-3935
Date/Time 9/27/99 8:57 AM 

Date 9/27/99

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor’s  Legislative Office

(He/ tO/98) SSrrforrn xis/OMD Page 1 O f  1



No: 1
Bill Version: CSHJR 2 0 2  (JUD)

FISCAL NOTE (H) Publish Date: s / 2 1 / 9 9

Revision Date/Time (Note if correction) _______________
Title Constitutional amendment for a subsistence

S T A T E  O F  A L A S K A
1999 L E G I S L A T I V E  S E S S IO N

Fish and Game

Sponsor
Requester

preference

_ Dept. Affected _______________
BRU Cr.mRsh, Boards, Subsistence
Component ___________________________

House Rules
House Judiciary

Expenditures/Revenues
Component Serial No. 

(Thousands o f Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims . 
Miscellaneous

.

TOTAL OPERATING 0.0 | 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

10,000.0 |CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

10.000.0

TOTAL 10,000.0 0.0 0.0 0.0 0.0 ■ 0.0

Estim ate o f any cu rren t year (FY99) cost: 

POSITIONS
Full-time
Part-time
Temoorary

ANALYSIS: (Attach a separate page if necessary)
If the legislature places a constitutional amendment before the Alaskan voters before October 1,1999, the US Congress has authorized $10,000.0 to 
go to the State of Alaska to Implement a unified system of subsistence management and to provide support to the state boards of fish and game and 
local and regional fish and game advisory committees. The authorization for the department of fish and game to receive and expend these funds is 
contained in Section 8 of Chapter 84 SLA 99.

Prepared by Geron Bruce Phone 465-6143
Division Commissioner's Office Date/Time 09/27/99

Approved by Commissioner Frank Rue K/O  d/t'u-v'. --- Date 9/27/98
Agency Department of Fish and Game ¥

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution Information, call the Governor's Legislative Office

(Rov 10,SS) 9«n(o<TTUd5/OM3 Page 1 of 1
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T A B L E  O F  C O N T E N T S

1. Resolution for a  Constitutional Amendment on Subsistence 1

2. Final Extension of Moratorium on Federal Takeover 5

- Senator Stevens' S tatem ent -  O ctober 13,1998
- Sec 339,1998 Omnibus Appropriations Bill -  H.R. 4328
- Conference Committee Report on H.R. 4328 -  

Re: Appropriations for Subsistence M anagem ent

3. Chronology of State and  Federal Subsistence M anagem ent 15

4. Summary of Subsistence Cases 19

5. Discussion of A la s k a  v. B a b b i t t  and
A la s k a  L e g is la t iv e  C o u n c i l  v. B a b b i t t  31

6. Possible Effect of B e s s  v. U lm e r  Decision 33

7. Map - Jurisdiction for Federal Subsistence
Fisheries M anagem ent 43

8. Federal Subsisrence Regulations: Extra-territorial Reach 45

9. Subsistence Myths -  an d  Facts 47

10. Subsistence in Alaska: 1998 Update 51

11. Frequently Asked Questions abou t State-Federal
M anagem ent of Fish an d  Wildlife 55

12. Problem Statements on State-Federal
Subsistence M anagem ent 59
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- Alaska Board of G am e
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Conservation Act) Title VIII 65

14. Alaska Statutes on Subsistence 75



R e s o l u t i o n  f o r  a  

C o n s t i t u t i o n a l  A m e n d m e n t  o n  S u b s i s t e n c e



F in a l  E x t e n s io n  o f  

M o r a t o r i u m  o n  F e d e r a l  Ta k e o v e r



Suxemeu of Sena tor Stavons 
Subsisten ce 

• October 13,199*

•Two weakfl a g o  I  m et with Secretary Babbitt  at my hom o to discuss th e  subsistence
■ fiituatiaii to A laska. S enator Murko wsld and Congressman Y o u n g  b o t h  ha/4, introduced 

leg's'ati on calling for a two-year moratorium an th e  federal ta k eo v er  o f  fish and gamo 
roeragcmcnt'to Alaska. E a ch  asked m e  to iacludn suoh a moratorium on m appropriations bill 
m ovin g th r ou gh  Con gr ess , Reluctantly, I  cat down to  explore w irh t h e  Secretary the options

. Alaska could pu r su e  tc fare stall a takeover .
I I  * ,  6

My '.reluctance s t em m ed  from th e  feet that I  could not guaran tee th e  Secretary that th e 
Stale L eg is la ru r e w ou ld  act to zesolvu this crisis. In  essence, ell Frank, D on  and I  could do was 
to sael: more, tim e with t h e  kn ow l ed g e  that the Secretary has stated r ep ea t ed ly  that any delay o f

■ th e  D e c em b e r  1 deadline would h a v e  to b e  a cc ep ta bl e  to him or h e  would  recommend a v e t o  by
■ th e  President, T h e  S ecretary drove a hard bargain. His poslttoa w a s  that h e  would not support 
granting any m o r e  tim e unless th e subsistence regulations w e r e  finalized.end w h en  th e federal

. gov ernm ent to ok  oy er  it would r e c e i v e  t h e  financial resources to rnpnpge immediately and 
■-effectively .:

i t

Secr etary  B a bb i t t  also insisted that Congress let  lapse t h e  hard -fough t changes w e  made 
•. to A N I L C A  last year. - T h o s e  chan ges  would have, am on g other things, fo r c ed  federal courts to 

g i v e  d e f er en c e  to state ndmir.'.' Ta t i v e  decisions on subsistence, t h e r e b y  making it m uch  harder 
for th e  federal go v e rn m en t  to ovtcrulo state managers, Tha t modification, and many o th er

■ positive c h an g e s  su c h  as a sensible definition c f  "rural" and limited onaon  t h e  commercial sale o f
■ subsistence g o o d s  ex p i r e  D e c em b e r  1.

A laska  ha s earned more time, but the Secretary has won  a  claar pa lh  toward fed eral 
managem ent b y  obtaining th e financial resources to e f fec tiv ely .Im plem ent t h e  takeover, i f  th e  
L egisla ture d o e s  not act this com ing session. Senator Murkowaki, Congressman Y o u n g  and I 

.'Worked with  t h e  S ecr etary  on this proposal and wo ell h a v e  a g r e ed  CO this approach.

It Is our h o p s  that Alaskans will join to g eth er  to retain fish and ga m e  n En sg em ea t .  I f  
thuy da, this am endm ent will allow t h e  State o f  .Alaska to u u  as m u c h  as S I  1 million to h e l p  
defray the cost o f  managem ent, rather than the federal government gaining t h e  fends.

T h r o u g h o u t  t h e s e  discussions Secretary Babbitt  has k e en  acc ess i b l e ,  straightforward and . 
and honest.

T h e  amendment:

D elays until S e p t em b e r  SO, 1999, tho expenditure o f  funds (totaling S 11 million) to  implement 
and en force f ed era l regulations regarding th e  federal law  p r e f e r en c e  for subsistence uses o f  fish 
and wildlife on n a v i ga b l e  wafers in Alaska that er e  su bj ec t  to f ed eral r e s e r v ed  water rights, T h e  
measure allows t h e  f ed eral g o v e rn m e n t to  publish final subsistence regulations.

I f  th e Alftika LB gfeln ture d o e s  not e c t  to p U c c  b subsistence arr-'idment on th e  ballot b y  Jun e 1,
1999, t h e  D epa r tm en t o f  tho Inferior will receive SI million of the $ l 1 million total to begin, 
preparing for tho implementation and enforcement of federal regulations.

I f  Lite Alaska L e g i s l c tu r e  fails to plac e a  subsistence amendment on  t h e  ballot prior to S e p t em b e r  
30, I999,.the f ed era l  ta k eo v er  will o ccu r  and the D epartm ents o f  t h e  Inferior and Agriculture will 
r e c e i v e  a total.of $  11 million for management. I f  th e S tate L eg i s la tu r e  d o es  act to p la c e  an 
crnondmcnt on  t h e  ballot, t h e  tak eo v er  will bo  forestalled and th e  S ta t e  will r e c e i v e  t h e  S i  1 
million for managem en t- . ’ ! • ;

00CG5



F R O M  T H E  C O N G R E S S IO N A L  R E C O R D , O c t o b e r  1 9 , 1 9 9 8

H.R. 4328-

S E C 3 3 9 -

Making Omnibus Consolidated a n d  Emergency 
Supplemental A ppropriations foe FY 1999

R E G A R D IN G  R E S T F  1 C T IO N S  O N  F E D E R A L  M A N A G E M E N T  
U N D E R  T IT L E  V I I I

Sec. 339. (a) Restriction o n  Federal  /VZa/v- 
acement Under Title VIII o f the Alaska Na ­
tional Interest Lands Conservation A ct.—
(1) Notwithstanding any other provision of 

law, hereafter neither the Secretary of the Inte­
rior nor the Secretary of Agriculture way, prior 
to December I, 2000, implement or enforce any 
final rule, regulation, or policy pursuant to title 
VJII of the Alaska National Interest Lands Con­
servation Act to manage and to assert jurisdic­
tion, authority, or control over land, water, and 
wildlife, in Alaska for subsistence uses, except 
within—
(A) areas listed in 50 C.F.R. 100.3(b) (October 

1. 1998) and
(B) areas constituting "public land or public 

lands" under the definition of such term found 
at 50 C.F.R. 100.4 (October 1, 1998).
(2) The areas in subparagraphs (A) and (B) of 

paragraph (1) sha.. only be construed to mean 
those public land which as of October 1, 1998, 
were subject to federal management for 
subistence uses pursuant to Title Vlfl of the 
Alaska National Interest Lands Conservation 
Act.
(b) Subsection (a) Repealed.—
(I) The Secretary of the Interior shall certify 

before October 1, 1999, if a bill or resolution has 
been passed by the Alaska State Legislature to 
amend the Constitution of the State of Alaska 
that, if approved by the electorate, would enable 
the implementation of state laws of general ap­
plicability consistent with, and which provide 
for the definition, preference, and participation 
specified in sections 803, 804, and 805 of the 
Alaska National Interest Lands Conservation 
Act

i Jubscction (a) shall be repeated on October 
1, i999, unless prior to that date the Secretary of 
the Interior makes such a certification described 
in paragraph (I).
(c) Technical a m e n d m e n t s to the A laska 

N ational Interest Lands Conservation 
ACT.— Section 805 of the Alaska National Inter­
est Lands Conservation Act (16 U.S.C. 3115) is 
amended—
(1) in subsection (a) by striking "one year 

after the date of enactment of this Act. "
(2) in subsection (d) by striking "within one 

year from the date of enactment of this Act, ",
(d) Effect o n  Tidal and Submerged La nd.—  

Nothing in this section invalidates, validates, or 
in any other way affects any claim of the State 
of Alaska to title to any tidal or submerged land
in  Alaska.



105th CONGRESS 
2 d  S e s s io k H . R .  4 3 2 8

CONFERENCE REPORT 
The committee of conference on the disagreeing 

votes of the two Houses on the amendment of the Senate 
to the bill (H.R. 4328) “making appropriations for the 
Department of Transportation and related agencies for 
the fiscal year ending September 30, 1999, and for other 

'purposes’', having met, after full and free conference, 
have agreed to recommend and do recommend to their re­
spective Houses as follows:

. That the House recede from its disagreement to the 
amendment o f the Senate, and agree to the same with an 

amendment, as follows:
In lieu of the matter stricken and inserted by1- said 

amendment, insert:
D I V I S I O N  A — O M N I B U S  C O N S O L I D A T E D  

A P P R O P R I A T I O N S  

T h a t  th e  fo l lo w in g  s u m s  a r e  a p p r o p r ia te d ,  o u t  o f  a n y  

m o n e y  i n  th e  T r e a s u r y  n o t  o th e rw ise  a p p r o p r i a t e d f o r  th e  

s e v e r a l  d e p a r tm e n ts ,  a gencies, c o r p o r a t io n s  a n d  o th e r  o r g a ­

n i z a t i o n a l  u n i t s  o f  th e  G o v e r n m e n t f o r  th e  f i s c a l  y e a r  

1 9 9 9 , a n d  f o r  o th e r  p u rp o se s , n a m e ly :

m
00CC9



Act (Public Law 96-487 et seq.) except in areas described 
in section 339(a)(1) (A) and (B) of this Act, $8,000,000 
to become available on September 30, 1999, and remain 
available until expended: Provided, That if prior to Octo­
ber 1, 1999, the Secretary of the Interior determines that 
the Alaska State Legislature has approved a bdl or resolu­
tion to amend the Constitution of the State of Alaska that, 
i f approved by the electorate, would enable the implemen­
tation of state laws of general applicability which are con- 
sistent with, and which provide for the definition, pref­
erence and participation specified in sections 803, 804, 
and 805 of the Alaska National Interest Lands Conserva­
tion Act,- the Secretary of the Interior shall make an 
$8,000,000 grant to the. State of Alaska for the purpose of 
assisting that Stale in fulfilling its responsibilities under 
sections 803, 804, and 805 of that Act: Provided further, 
That if, cm June 1, 1999, the Secretary is unable to make 
a determination that the Alaska State Legislature has ap­
proved a bill or resolution to amend the Constitution of the 
State of Alaska that, if approved by the electorate, would 
enable the implementation of state laws of general applica­
bility which are consistent with and which provide for the 
definition, preference and participation specified in sec­
tions 803, 804, and 805 of the Alaska National Interest 
Lands Conservation Act, $1,000,000 of these funds shall

Q O c i i
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Sux em exu o f  S enator Stavaru 
Subsisten ce 

O ctober  3 3 ,199 *

I w o  w ea k *  a g o  I  m et  with S e c r e tary Babbit t  at my hom o  to discuss t h e  subsistence
• fiL\tuaiiaii in Alaska. S enator Murkoo.-sJd and Congressman Y o u n g  b o t h  had  introduced 

legislation calling for a two-year moratorium on t h e  federal t a k eo v e r  o f  fish and gaxno 
m anagem en t in. Alaska. E a ch  ask ed  m e  to includa cuoh a moraiorium on an appropriations bill 
m ovin g th rou gh  C on gr es s .  Reluctantly, 1 24 ; down to exp lor e with, t h e  Secretary the options

. Alaska could pursue to forestall a takeover.
> + *

M y  r elu ctance s t em m ed  fiom  th e  f e e t  that I  could not guaran tee  tha Secretary that th e 
Stale L e g l s la ru r e  w ou ld  act to r eso lv e  this crisis. In  ess en ce, all Frank, D on  and I could do was 

. to s e e k  m or e  tim e with t h e  kn ow l ed g e  that th e S ecretary  has stated, r ep ea ted ly  the’, any doUy o f
• th e  D e c em b e r  1 deadline would h a v e  to b e  a c c ep ta b l e  to him or  b e  wou ld  recommend a v e t o  by  
/ t h e  President, T h e  S ecr etary  drove a hard bargain. His position w a s  that ha would not support
' granting any m or e  tim e unless th e  subsistence regulations w e r e  finalized,end w h en  th e  federal 
■ gov ernm ent t o o k  o v e r  it would r e c e i v e  t h e  financial r esources to  mpr»?'ge immediately end
• .-effectively.;

i

S ecretary  B a b b i t t  also Insisted that Congress let  lapse t h e  hard - fou gh t changes w e  made 
to A N I L C A  last year. T h o s e  chan ges  would have, tm on g  other things, forc ed  fedend courts to 
g i v e  d e f e r en c e  to state Administrative decisions on subsistence, t h e r e b y  making ii much  harder

• for th e federal go v e rn m en t  to ovccrulo state menaficra. T h a t  modification, and many o th er
'• positive c h an g e s  su ch  os a sensible definition c f  "rural" and limitations on t h e  corun ercw l sale o f  
subsistence g o o d s  ex p i r e  D e c em b e r  1.

A laska has earn ed mare rime, bu t th e Secretary has w on  a  clear path  toward fed eral 
managem ent b y  obtaining th e  financial resources to e f f ec t iv e ly  Im p l em en t th e  takeover, i f  th e  
L egisla ture d o c s  not act this coming session. Senator Murkowaki, Congressman Y o u n g  and I

, work ed  with, t h e  S ecr etary  on this proposal and w o  ell h a v e  a g r e ed  to this approach,* * *
I t Is our h epc that Alaskans will join to g e th er  to retain fish and ga m e  mensgemant, I f  

thay do, this am endm en t will allow th e  State o f  .Alaska to um as m u c h  83 S I  1 million to h e l p  
defray the cost o f  managem ent, ratter than the fed eral go v ernm en t gaining t h e  fends.

Throughout t h e s e  discussions Secretary B a bb i t t  has b e e n  a c c ess i b l e ,  straightforward and
and honest.

T h e  am endment:

D elays until S e p t em b e r  30, 1999, tho expenditure o f  funds (totaling $11 million) to implement 
and en force f ed era l regulations regarding th e  federal law  p r e f e r en c e  for subsistence uses o f f i s h  

' and wildlife on n a v i ga b l e  waters in Alaska that er e  su bj ec t  to f ed era l  r es e r v ed  water rights, T h e  
.m easure allows t h e  f ed era l governm ent to publish final subsistence r e g ,  xarians.

I f  th e A laska L a gU la tu r e  ck><a not r e t  to p lace b su bsis t en c e am eadmant on t h e  ballot b y  June 1,
1999, t h e  D epa r tm en t  o f  th e Inferior will i * c « v e  S I  million o f  t h e  S l  1 million total to b e g i n  
preparing for tho  Implementation and enforcem ent o f  federal regulations.

I f  Uio Alaska L e g i s l a tu r e  fails to p la c e  a  subsistence axnendrooat on  tho ballot prior to S e p t em b e r  
30. 1999. th e  f ed er a l  ta k eo v er  will o ccur and the D epartm ents o f  t h e  Interior and Agriculture will 
r e c e i v e  a total/of $11 million for management. I f  th e  Stats L e g i s la tu r e  does'ait to place an 
cn eodm cn t  on t h e  ballot, th e  tak^ovnr will b o  forestalled and th e  Sta t e  will r e c e i v e  th e  S i  1 
million for m anag em en t .
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F R O M  T H E  C O N G R E S S IO N A L  R E C O R D , O C TO B E R  1 9 , 1 9 9 8

H . R .  4 3 2 8 -

S E C  3 3 9  -

M a k i n g  O m n i b u s  C o n s o l i d a t e d  a n d  E m e r g e n c y  
S u p p l e m e n t a l  A p p r o p r i a t i o n s  f o r  FY 1999

R E G A R D IN G  R E S T R IC T IO N S  O N  F E D E R A L  M A N A G E M E N T  
U N D E R  T IT L E  V I I I

Sec. 339. (a) Restriction o n  Federal M a n ­
agement Under Title VIII o f the Alaska Na ­
tional Interest Lands Conservation a c t.—
(1) Notwithstanding any other provision of 

law, hereafter neither the Secretary of the Inte­
rior nor the Secretary of Agriculture may, prior 
to December 1, 2000, implement or enforce any 
final rule, regulation, or policy pursuant to title 
VIII of the Alaska National Interest Lands Con­
servation Act to manai and to assert Jurisdic­
tion, authority, or control over land, water, and 
wildlife, in Alaska for subsistence uses, except 
within—
(A) areas listed In 50 C.F.R. 100.3(b) (October 

1. 1998) and
(B) areas constituting "public land or public 

lands" under the definition of such term found 
at 50 C.F.R. 100.4 (October 1, 1998).
(2) The areas in subparagraphs (A) and (B) of 

paragraph (1) shall only be construed to mean 
those public land which as of October 1, 1998, 
were subject to federal management for 
subistence uses pursuant to Title VIII of the 
Alaska National Interest Lands Conservation t.
Act.
(b) Subsection iaj Repealed.—
(1) The Secretary of the Interior shall certify 

be fore October I. 1999, if a bill or resolution has 
been passed by the Alaska State Legislature to 
amend the Constitution of the State of Alaska 
that, if approved by the electorate, would enable 
the implementation of state laws of general ap­
plicability' consistent with, and which provide 
for the definition, preference, and participation 
specified in sections 803, 804, and 805 of the 
Alaska National Interest Lands Conservation 
Act.
(2) Subsection (a) shall be repealed on October 

1. 1999, unless prior to that date the Secretary of 
the Interior makes such a certification described 
in paragraph (I).
(c) Technical a m e n d m e n t s to the A laska 

N ational Interest Lands Conservation 
ACT.— Section 805 of the Alaska National Inter­
est Lands Consen'ation Act (10 U.S.C. 3115) is 
amended-
(1) in subsection (a) by striking “one year 

after the date of enactment of this Act, "
(2) in subsection (d) by striking "within one 

year from the date of enactment of this Act,
(d) Effect o n  Tidal and Submerged Land.—

Nothing in this section invalidates, validates, or 
in any other way affects any claim of the State 
of Alaska to title to any tidal or submerged land
in Alaska. 00()G7
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105th CONGRESS IT f  T 1  M  O  O  O
2 d  S e s s io h  H.Ke 4

CONFERENCE REPORT 
The committee of conference on the disagreeing 

votes of the two Houses on the amendment of the Senate 
to the bill (H.R. 4328) “making appropriations for the 
Department of Transportation and related agencies for 
the fiscal year ending September 30, 1999, and for other 

■purposes” , having met, after full and free conference, 
liavc agreed to recommend and do recommend to their re ­
spective Houses as follows:

. That the House recede from its disagreement to the 
amendment of the Senate, and agree to the same with, an 
amendment, as follows:

In lieu of the matter stricken and inscrtfed by said 
amendment, insert:

D I V I S I O N  A — O M N I B U S  C O N S O L I D A T E D  

A P P R O P R I A T I O N S

T h a t  th e  fo l lo w in g  s u m s  a r e  a p p r o p r ia te d , o u t o f  a n y  

•m oney i n  th e  T r e a s u r y  n o t o th e rw ise  a p p r o p r ia te d , f o r  th e  

se v e r a l d e p a r tm e n ts ,  a genc ies , c o r p o r a tio n s  a n d  o th e r  o r g a ­

n i z a t io n a l  u n i t s  o f  th e  G o v e r n m e n t f o r  th e  f i s c a l  y e a r  

1 9 9 9 , a n d  f o r  o th e r  p u rp o se s , n a m e ly :



Na t u r a l  R e s o  u r c e  D a m a g e  A s s e s s m e n t  a n d  

R e s t o r a t io n

NATURAL RESO U RCE DAMAGE A SSESSM EN T FUND 

no c o n d u c t  n a t u r a l  resource, d a m a g e  a s se s sm e n J ra o -  

t i v i t i e s ^ b y  th e  D e p a r lm e . i t  ■ o f  th e . I n t e r i o r  n e c t a r y  to  

c a r r y  o u t  T he p r o v is io n s  o f  th e  C o m p re h e n s iv e  E n v i r o n ­

m e n t a l  R e s p o t^ e ,  C o m p e n sa tio n , a n d  I j n h i l i t y  A c t , a s  

a m e n d e d  (4 2  T J .& Q  9601 e t seq .), F e d f a l  W a te r  P o l lu t io n  

C o n tr o l  A c t ,  a s  ameĥ ed (3 3  J J .S .̂ V  1 2 5 1  et seq-), th e  O H  

P o l lu t io n  A c t  o f 1990 p u b l i c  j£ a w  101—3 8 0 ), a n d  P u b l i c  

L a w  101—337; t4 ,‘i9 2 ,0 0 0 \fb  r e m a in  a v a i la b le  u n t i l  ea r  

p e n d e d :  P r o v i d e d T h a t  J L n ib fy u s te d  a n d  u n e x p e n d e d  b a l ­

a n c e s  i n  the. U n i te d  jfla te s  F i s h  a \ [  W ild l i fe  S e rv ic e , N a t ­

u r a l  R e s o u rc e  D fVru.ige A s s e s s m e n t  N u n d  a c c o u n t a t  th e  

e n d  o f  fis c a l 1998 s h e ll be t r a n s f u s e d  to  a rid  m a d e, 

a  p a r t  o f J t h e  D e p a r tm e n ta l  O ffices, N a \ j r a l ,  R e s o u r c e

and Restoration, Ncdurcth Resource
Dam/qe Assessment Fund account and shall remain 

until expended.
MANAGEMENT OF FED ERA L LANDS FOR SU B SISTEN C E U SE S 

SU B SISTEN C E MANAGEMENT, DEPARTM EN T OF TH E

IN TERIO R

For necessary expenses of bureaus and offices of the
Department of the Interior to manage federal lands in
Alaska for subsistence uses under the provisions of Title 
VIII of the Alaska Natio'nal_Intercst Lands Conservation

607
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Act (Public Law 96—487 et seq.) except in areas described 
in section 339(a)(1) (A) and (B) of this Act, $8,000,000 
to become available an September 30, 1999, and remain 
available until expended: Provided, That if prior to Octo­
ber 1, 1999, the Secretary of the. Interior determines that 
the Alaska State Legislature has approved a bid or resolu­
tion to amend the Constitution cf the State of Alaska that, 
i f approved by the electorate, would enable the implemen­
tation of state laws of general applicability which are con­
sistent with, and which provide for the definition, pref­
erence and participation specified in sections 803, 804; 
and 805 of the Alaska National Interest Lands Conserva­
tion Act, the Secretary of the Interior shall make an 
$8,000,000 grant to the . State of Alaska for the purpose of 
assisting that Stale in fulfilling its responsibilities under 
sections 803, 804, and 805 of that Act: Provided further, 
Thai if, oh June 1 , 1999, the Secretary is unable to make 
a determination that the Alaska State Legislature has ap­
proved a bill or res-ilution to amend the Constitution of the 
State of Alaska that, if approved by the electorate, would 
enable the implementation of state laws of general appliccv- 
bJiiy which a re  consistent with and xohich provide for the 
d e fin itio n , preference and participation sp e c ifie d  in sec­
tions 803, 804, and 805 of the Alaska National Interest 
Lands Conservation Act, $1,000,000 of these fiends shall

00C11



become available an June 1, 1999, and shall remain avail­
able until expended (with expended amounts to be sub­
tracted from the amount that could be granted to the 
Stale), for the Secretary to conduct data gathering and re­
search on subsistence uses, and formulate plans for oper­
ational aspects and in-season management, but not to im­
plement and enforce subsistence use management beyond 
those public lands which as of October 1, 1998, were sub­
ject. to federal management for subsistence uses pursuant to 
Title VIII. of the. Alaska National Interest Lands Conserva­
tion Act.

609 .

00C 12



S U B S I S T E N C E  U S E S

S U B S I S T E N C E  M A N A G E M E N T ,  F O R E S T  S E R V I C E  #

For •necessary expenses o f the Forest Service to m an­

age federal lands in  Alaska fo r  subsistence uses under the 

provisions o f Title V III  o f the Alaska N ational Interest 

L ands Conservation A ct (Public Law  96—4.87 et seq.) ex­

cept vn areas described in  section 339(a)(1)(A) and (B) o f 
th is Act, $3,000,000 to become available on September 30, 

1999, and rem ain available un til expendedP rovided , 

That i f  prior to October 1, 1999, the Secretary o f the In te ­

rior determines that the A laska State Legislature has ap- 

. proved a bill or resolution to amend the C onstitution o f the 
Sta te o f Alaska that, i f  approved by the electorate, would 

enable the im plem entation o f state laws o f general applica­

b ility  which are consistent w ith, and which provide for the 

definition, prefererce and participation specified in sec­

tions 803, 804, and 805 o f the Alaska N ational Interest 

Lands Conservation Act, the Secretary o f Agriculture shall 

:make a $3,000,000 grant to the State o f A laska fo r the 
purpose o f assisting that S ta te in  fu lfilling  its  responsibil­

ities under sections 803, 804, and 805 o f that Act.

MANAGEMENT OF NATIONAL FOREST LANES FOR

0 0 0 1 3
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C h r o n o l o g y  o f  S t a t e  a n d  F e d e r a l  

S u b s i s t e n c e  M a n a g e m e n t



C h r o n o l o g y  o f  S t a t e  a n d  F e d e r a l  S u b s i s t e n c e  M a n a g e m e n t

1978
Alaska Subsistence Law
The A laska legislature passed the state’s subsistence law in 1978. The law established subsistence 
as the highest priority use o f the state’ s fish and game resources, directed the Boards o f Fisheries 
and Game to develop regulations to allow for subsistence harvests whenever a biological surplus 
was available, and created the Division o f Subsistence within the Alaska Department o f Fish and 
Game. The 1978 law defined subsistence uses o f fish and wildlife, but not subsistence users.

1980
Alaska National Interests Lands Conservation Act
Congress passed the Alaska National Interest Lands Conservation Act (ANILCA) in 1980. Title 
V II I o f A N ILC A  establishes subsistence uses o f fish and wildlife and other renewable resources 
the priority consumptive use o f all resources on the public lands. “ Subsistence uses”  are 
customary and traditional uses by rural A aska  residents o f wild, renewable resources for personal 
or family consumption, for the making and selling o f handicrafts, for barter or sharing for personal 
or family consumption, and for customary trade. Title V III provides that the Secretaries o f 
Interior and Agriculture shall not implement its provisions if the state enacts laws consistent with 
the priority. In 1980, state law was consistent with title V III , and the state managed subsistence 
uses on all lands in A aska .

1982
Joint Boards Rural Regulation
A a sk a ’s subsistence statute originally did not include a preference for rural residents.
Nonetheless, in 1982, the Joint Boards o f Fisheries and Game adopted regulatory language 
establishing a subsistence priority for rural residents.

1985
Madison Decision
In 1985, the A a sk a  Supreme Court ruled in Madison v. Alaska Department o f Fish and Game,
696 P.2d (A aska  1985), that the Joint Boards’ regulations were not consistent with the 1978 
subsistence statute, since the statute did not provide a priority for rural residents. The regulations 
therefore were invalid, and the state fell out o f compliance with title V III .

1986
Amendments to Alaska’s Subsistence Law
In 1986, the A laska legislature substantially changed the state’s 1978 subsistence law. It amended 
the definition o f “ subsistence uses”  to require residency in a rural area and defined “ rural areas.” 
The amended law required the state boards to identify which fish stocks and wildlife populations 
were customarily and traditionally taken by subsistence users, and to adopt regulations providing 
subsistence users reasonable opportunity to harvest these resources. The Department o f Interior 
again found the state to be in compliance with title V III o f AN ILCA .

Page 1 09/14/99
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1989
McDowell Decision
A  group o f non-rural residents filed a court challenge to the state’s revised subsistence law. In 
1989, the A a sk a  Supreme Court ruled in McDowell vs. State o f  Alaska, 785 P.2d 1 (A aska 
1989), that the rural preference language o f the state’s subsistence statute violated the equal 
access clauses o f the state constitution. Consequently, the state’s subsistence program was no 
longer in compliance with title V III o f AN ILCA .

1990
Federal Management Begins
Because state law no longer provided rural residents a priority for subsistence hunting and fishing 
on public lands, the Secretaries o f Interior and Agriculture assumed management authority over 
subsistence uses on public lands in A a sk a  on Ju ly  1 , 1990. They created the Federal Subsistence 
Board (FSB), composed o f one representative from each o f the five federal land management 
agencies in A a sk a  (Bureau o f Land Management, National Park Service, Bureau o f Indian 
Affairs, U .S . Forest Service, and U .S . Fish and Wildlife Service). In addition, a member o f the 
public serves as the FSB  chair. Initially, the federal agencies interpreted “public lands”  to include 
only lands and waters owned by the United States. Therefo» 2, the agencies did not generally 
regulate subsistence uses in navigable waters.

1992
Amendments to the Alaska Subsistence Law
In 1992, the A a sk a  legislature further amended the state’s subsistence law. These statutory 
changes did not bring the state’s subsistence laws into compliance with title V III , however. The 
law continued to grant a subsistence priority over other consumptive uses, but required the state 
boards to identify nonsubsistence areas where no subsistence priority exists. To comply with the 
1992 law , the Boards o f Fisheries and Game conducted a comprehensive review o f existing 
subsistence regulations, and developed new subsistence regulations, including those creating non­
subsistence areas.

1994
Katie John Decision
After the Secretaries assumed subsistence management authority on public lands, several rural 
residents filed suit against the state and the United States to include navigable waters in the 
federal subsistence program. In March 1994, the U .S . District Court in Anchorage ruled in Katie 
John v. United States that “ public lands”  to which title V II I applies include all navigable waters in 
A laska under the navigational servitude doctrine.

On appeal, the U .S . Court o f Appeals for the Ninth Circuit ruled in April 1995 that the 
navigational servitude does not constitute “public lands”  within the meaning o f AN ILCA . 
However, it found that “ public lands”  include navigable waters in which the United States has a 
reserved water right, and it ordered the federal agencies to identify the waters subject to that 
right. The U .S . Supreme Court denied the state’s petition for certiorari review o f the Ninth 
Circuit decision.

Page 2 09/14/99
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1994
Babbitt Decision
In Alaska v. Babbitt, which was consolidated with the Katie John case, the state challenged the 
authority o f  the federal agencies to preempt state management o f subsistence harvests on public 
lands. The U .S . District Court in Anchorage ruled that Congress granted the Secretaries 
authority in AN ILC A  to preempt state management. In January 1995, the state withdrew its 
appeal o f the Babbitt case.

1995
Kenaitze Decision
In State v. Kenaitze Indian Tribe, J94 P.2d 632 (A aska  1995), the A a sk a  Supreme Court upheld 
the non-subsistence area provisions o f the state’s 1992 subsistence law. However, the Court 
struck down the state’s “ tier I I ” criteria o f proximity o f domicile in light o f McDowell. The Court 
ruled that the practice o f considering proximity o f the applicant’s domicile to a fish or game 
population in determining eligibility for tier II permits violated the equal access clauses o f the 
state constitution.

1995
Totemoff Decision
In October 1995, the A aska  Supreme Court ruled in Totemoff v. State, 905 P.2d 954 (A aska 
1995), that the state may enforce its hunting and fishing laws against subsistence users on federal 
land, so long as state laws do not conflict with federal laws or regulations. The state therefore 
could prosecute a subsistence user charged with spotlighting deer, since state law was no' in 
conflict with AN ILCA . The Court also ruled that the state had jurisdiction to prosecute the 
subsistence hunter because he violated A a sk a  law in navigable waters and AN ILCA  does not give 
the federal government authority to regulate subsistence uses in navigable waters o f A aska . This 
decision directly conflicts with the Ninth Circuit’s holding in Katie John.

1998
Legislative Council lawsuit
In January 1998, the A aska  Legislative Council and seventeen state legislators in their individual 
and official capacities filed suit challenging title V III and federal regulations for subsistence 
harvests on public lands. The district court dismissed the case in Ju ly  1998. Although the 
Legislative Council’s claims were different than the state’s claims in the Babbitt case, the court 
barred claims that could have been brought in that case. The court also found that the six-year 
statute o f limitations bars a facial Equal Protection challenge to A N ILC A ’s rural/nonrural 
distinction. Lastly, the court declined on ripeness grounds to review the proposed rule extending 
federal jurisdiction to navigable waters since the rule was not final when the case waj, initiated.

On Ju ly  13 , 1999, the Court o f Appeals for the D.C. Circuit affirmed on other grounds, ruling that 
the plaintiffs lac1 :.d standing to sue. The court held that the claimed injuries to the Council and 
legislators in their official capacities are losses o f political power, not personal losses, and are not 
sufficient to confer standing. Similarly, the Legislative Council suffers no injury distinct from the 
state’s, and the Council is not authorized to bring suit on behalf o f the state. The legislators in 
their individual capacities did not allege sufficient facts to show injury that would entitle them to
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challenge A N ILC A  on Equal Protection grounds, or to challenge federal subsistence regulations 
under the Administrative Procedures Act.

1999
Expanding Federal Program
In January 1999, the Secretaries issued a final rule implementing the Katie John decision. The 
rule is to become effective on October 1 , 1999, but may be delayed to December 1 ,  2000 if the 
state legislature passes a bill or resolution to amend the state constitution to provide for the title 
V II I  priority. The final rule expands the federal subsistence program to include all waters within 
the exterior boundaries o f 34 identified federal areas, including waters passing through inholdings 
within these areas, as well as inland waters adjacent to the exterior boundaries o f the 34 areas.

The rule also expands federal jurisdiction to lands selected but not conveyed to the State o f 
A laska and A laska Native Corporations, if the lar i is within the boundaries o f  the National Park 
System, National Wildlife Refuge System, National Wild &  Scenic River Systems, National Forest 
Monument, National Recreation or Conservation Areas, or new National forest or forest addition.

chrono7

Page 4 09/14/99

0 0 0 1 8



■ h  V. ■•••■■"■ •• ■ ■.-: '. ■ ' • ■ '• . ' *.'i$ ; ■■ ' . '• ' \ ' V " . \  ' ■■-■■ ■' . '  ■-■•

S u m m a r y  o f  S u b s i s t e n c e  C a s e s



SU M M ARY  O F  SU BSISTEN CE CASES 
M arch 5, 1998

1. Alaska v. Babbitt, 1994 W L 487830 (D. Alaska 1994).

In 1992, the state challenged regulations adopted by the Secretaries o f 
Interior and Agriculture to im plement Title VIII of ANILCA (subsistence uses on federal 
"public lands"). The State claimed that ANILCA does not provide statutory authority fo r 
the Secretaries' implementation o f a comprehensive scheme for fish and wildlife 
managem ent on the "public lands." The case was consolidated with Katie John v. State 
(,John II).

On March 30, 1994, Judge Holland ruled that the Secretaries o f In terior and 
A gricuL ure have authority to manage the taking o ffish  and wildlife on "public lands." 
The state appealed, but dismissed its appeal on January 24, 1995. The Alaska legislature 
and the Alaska Outdoor Council (AOC) attempted unsuccessfully to intervene and continue 
the appeal. The legislature and AOC filed petitions for w rit o f certiorari, which the U .S . 
Supreme C ourt denied.

2. State v. Babbitt (known as the Katie John case), 72 F .3d 698 (9th Cir. 1995), on 
remand D istrict Court No. A90-484-CV (HRH).

In this ANILCA subsistence case, the plaintiffs claim that ANILCA requires 
the federal government to manage fisheries in navigable waters of Alaska, and accordingly, 
that the Federal Subsistence Board should assume management of the Copper R iver and 
authorize a subsistence fishery at Bazulnetas.

The Ninth Circuit C ourt o f Appeals reversed the District Court ruling that 
navigable waters are "public lands" because the navigational servitude is an interest to 
which the United States has title. (The navigational servitude is a power that enables the 
federal government to regulate navigable waters for purposes of commerce, navigation and 
national defense). The Ninth Circuit accepted the alternative argument that "public lands" 
includes navigable waters in which the United States has reserved water rights. (Under 
the reserved water rights doctrine, when the United States withdraws land and reserves it 
for a federal purpose -- for example, a national park o r wildlife refuge -- it also reseives 
by implication water rights necessary to fulfill the purposes o f the reservation). The court 
remanded the case to the Departments o f Interior and Agriculture to identify those waters. 
The U.S. Suprem e Court denied the state’s petition to review the Ninth Circuit decision.

I .  F E D E R A L  C A S E S
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In D ecem ber 1997, the Departments of Interior and Agriculture published 
proposed rules that include in federal regulation subsistence activities on inland navigable 
waters in which the United States has a reserved water right, and that identify about half 
the state as subject to federal authority to regulate fisheries. The regulations also would 
extend the Federal Subsistence B oard 's management to some federal lands selected under 
the Alaska Native Claims Settlem ent Act or the Alaska Statehood Act until conveyed. In 
addition, the regulations would specify that the Secretaries have authority to restrict or 
eliminate hunting, fishing, and trapping on state and private lands when they determine that 
these activities interfere with the subsistence priority on the public lands to such an extent 
as to result in a failure to provide the subsistence priority. They would also delegate 
authority  to the Federal Subsistence Board to recommend to the Secretaries further 
extensions o f its authority in lands o r waters with federal interests.

Congress has stalled the formal progress o f the agencies’ regulations by 
adding m oratoriums to its budget bills. The current moratorium expires D ecem ber 1,
1998.

3. Arctic Regional Council v. United States, United States D istrict Court No. A90-419- 
CV (HRH) (state not a party, but case is consolidated with Kluti Kaah v. Alaska).

T his is one o f the jo in tly  managed ANILCA cases that have been stayed 
pending final resolution of the jurisdictional issues raised in John and the rulemaking 
petition requesting that federal regulatory authority be extended to state and private lands.

Plaintiffs challenge several aspects of regulations adopted by the Federal 
Subsistence Board including the failure o f federal regulations to extend to navigable waters 
and territorial seas.

4. Fish and Game Fund v. A laska and United States (United States District Court N o. 
A92-0443-CV (HRH).

The court has stayed this ANILCA case pending final resolution o f the 
jurisd ictional issues raised in John and the rulemaking petition requesting that federal 
regulatory authority be extended to state and private lands.

SUMMARY OF SUBSISTENCE CASES PAGE 2
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A coalition of com m ercial salmon fishermen in the Yukon and Kuskokwim 
Rivers challenge the Area M (False Pass) fishery also addressed in the Elim state court 
case. Plaintiffs raise various constitutional and statutory grounds, including violation of 
the Magnuson Act and Title VIII o f ANILCA, and seek to have the Secretary of  
Commerce or In terior take over management o f commercial and subsistence fisheries in 
A rea M and in the Y-K region. A coalition consisting o f the Peninsula M arketing 
Association, Concerned Area M  Fishermen, Aleutians East Borough, and various Area M  
Native groups have intervened. The state, federal defendants, and intervenors have filed 
m otions to dismiss plaintiffs' second amended complaint. Judge Holland had the m atter 
under advisement until the case was stayed.

5. Ketzler v. Alaska, United States District Court No. F90-040-CV (HRH).

T his ANILCA case has been stayed pending final resolution o f the 
jurisdictional issues raised in John and the rulemaking petition requesting that federal 
regulatory authority be extended to state and private lands.

This case challenged the closure of the Kantishna and Toklat Rivers to
subsistence fishing for chum salmon under state regulations now superseded. The
plaintiffs assert that the Board o f Fisheries has impermissibly denied them subsistence 
rights provided under ANILCA and the Alaska Native Allotment Act. The state moved 
for dismissal of plaintiffs' ANILCA and Allotment Act claims in September, 1991, based 
on jurisdictional grounds sim ilar to those asserted by the state in John and Kluti-Kaah. 
The state 's motion was denied with leave to renew if and when the case is reactivated.

6. Kluti KaaJi v. Alaska, United States D istrict Court No. A90-004-CV (HRH).

This is one of the jointly managed ANILCA cases that have been stayed
pending final resolution of the jurisdictional issues raised in John and the rulemaking 
petition requesting that federal regulatory authority be extended to state and private lands.

Plaintiffs and intervenors initially challenged state and federal regulations 
governing subsistence hunting o f caribou in the Copper River basin. Plaintiffs claimed, 
among other things, that the federal regulations impermissibly fail to cover caribou located 
on state lands. This case has been consolidated with Arctic Regional Council v. United 
States. Kluti-Kaah filed an amended complaint which does not include any claims against 
the state. The court granted an unopposed motion by the federal government to dismiss 
TC C 's claims against it and the court dismissed all of the claims against the state following 
an unopposed motion by the state.

SUMMARY OF SUBSISTENCE CASES PAGE 3
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7. Native Village o f  Quinhagak v. United States, 35 F.3d 388 (9th Cir. 1994), on rem and 
D istrict C ourt N o. A93-023-CV (HRH).

T his is one o f the jo in tly  managed ANILCA cases that have been stayed 
pending final resolution o f the jurisdictional issues raised in John and the rulem aking 
petition requesting that federal regulatory authority be extended to state and private lands.

The plaintiffs (the villages o f Quinhagak and Goodnews Bay, the AVCP, and 
individual Y up 'ik  Natives) seek declaratory and injunctive re lief allowing the harvest of 
rainbow  trout from  the Kanektok and Goodnews Rivers for subsistence. The plaintiffs 
claim that navigable rivers are "public lands" for purposes of ANILCA, that the state has 
no subsistence jurisdiction over the waters o f the Kanektok and Goodnews River systems, 
and that the federal government has the authority to regulate non-public lands and waters 
owned by the state when necessary to provide for subsistence uses.

In M arch 1993, the Board o f Fisheries lifted the ban on harvest of rainbow  
trout for subsistence in southwest Alaska and allowed fishermen to keep rainbow trout 
harvested incidentally in other subsistence fisheries. In April 1993 the Federal Subsistence 
Board adopted regulations which allow the harvest of rainbow trout for subsistence in non- 
navigable waters, with some restrictions. Judge Holland denied the plaintiffs' motion for 
preliminary injunction. The plaintiff appealed. The Ninth Circuit reversed, finding that 
the villages face a threat o f loss o f an important subsistence food source, as well as 
destruction o f their culture and way o f life. The Ninth Circuit suggested that the state 's 
"incidental takings" regulation denigrates the importance of subsistence fisheries, and that 
by its narrow  interpretation o f "public lands" the United States has allowed Alaska to 
continue a policy o f promoting sport and commercial fishing at the expense o f subsistence 
users.

The parties agreed to stay proceedings on the merits of the case pending final 
action on the proposed rulemaking that would extend the federal subsistence program  to 
navigable waters in which the United States has a reserved water right. Congress’ current 
budget bill contains a moratorium forbidding the agencies to finalize regulations until 
Decem ber 1, 1998.
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8. Stevens Village v. McVee and Rosier, United States D istrict Court, No. A92.-567-CV 
(HRH).

T his is one o f the jointly managed ANILCA cases that have been stayed 
pending final resolution o f the jurisdictional issues raised in John and the rulem aking 
petition requesting that federal regulatory authority be extended to state and private lands.

In 1992, plaintiffs filed suit against the Federal Subsistence Board (FSB) and 
ADF&G, alleging they are being denied their federal subsistence priority within Game 
Management Unit 25(D) West. Following denial of a TRO, the federal defendants moved 
for a voluntary rem and to the FSB. On remand, the FSB changed its regulations to 
accommodate plaintiffs' requests for: an extension of the season; provisions allowing a 
perm ittee to designate another person to hunt on his or her behalf; and closing federal 
public lands in GM U 25D West to hunting by non local residents. The parties filed cross­
motions for summary judgment and held oral argument on the only remaining issue, which 
is whether the FSB has authority to regulate hunting on state managed lands adjacent to 
federal lands in G M U  25D W est to protect subsistence uses on "public lands" in GM U 
25D West. Judge Holland has characterized this as the "where II" issue.

Judge  Holland tentatively indicated in the stay order that the FSB lacks 
authority off "public lands" because the Secretaries of Interior and Agriculture did not 
grant such auihority in the regulations establishing the FSB. Judge Holland expressed no 
opinion on the question o f whether the Secretaries themselves have that authority, but 
indicated that he would entertain further briefing on the issue. .Meanwhile, the Stevens 
Village plaintiffs and others submitted a rulemaking petition to the Secretaries o f 
A griculture and Interior, requesting that they extend the F SB 's authority to state and 
private lands. The parties agreed to stay the case while the Secretaries considered the 
petition.

In D ecem ber 1997, the Departments of Interior and Agriculture published 
proposed rules that include in federal regulation subsistence activities on inland navigable 
waters in which the United States has a reserved water right, and that identify about half 
the state as subject to federal authority to regulate fisheries. The regulations also would 
specify that (he Secretaries have authority to restrict or elim inate hunting, fishing, and 
trapping on state and private lands when they determine that these activities interfere with 
the subsistence priority  on the public lands to such an extent as to result in a failure to 
provide the subsistence priority. They would also delegate authority to the Federal 
Subsistence Board to recommend to the Secretaries further extensions of its authority in 
lands or waters with federal interests.
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9. Peratrovich v. United States (United States District Court No. A92-734-CV (HRH).

This is one of the jointly  managed ANILCA cases.

In an amended complaint filed on October 24, 1996, plaintiffs seek 
declaratory and injunctive relief requiring the Federal Subsistence Board (FSB) to issue a 
collective perm it allowing the harvest o f up to 366,000 pounds o f herring roe on kelp 
(1000 pounds per individual for 366 applicants) from the w aters o f southeast Alaska as 
"customary trade." (The state "customary trade" regulation allows sale of up to 32 pounds 
o f herring roe on kelp by an individual, and up to 158 pounds per household.) The FSB 
has taken the position that it lacks jurisdiction over the navigable waters where the harvest 
would occur.

Plaintiffs contend prim arily that (1) the United States owns the submerged 
lands within the Tongass National Forest as a result o f a prestatehocd withdrawal, and (2) 
that the wafers in question are “public lands" within the meaning of ANILCA, on a 
reserved w ater rights theory. On December 18, 1996, the United States moved for 
judgment on the pleadings, arguing that the case should be dism issed for failure to jo in  the 
state as an indispensable party, and also on the grounds that the plaintiffs have not 
exhausted adm inistrative rem edies, and that the plaintiffs’ remaining claims have been 
rejected by the N inth Circuit in the Katie John decision.

The court agreed to defer ruling on the United S tates’ motion for judgm ent 
until the state obtained legislative authority to intervene. On M arch 14, 1997, the state 
moved to intervene, at which time it also filed a proposed counterclaim and answer to 
plaintiffs’ amended complaint. The state’s counterclaim seels in part a declaration that the 
state owns the lands beneath the marine waters of the Tongass. The court granted the 
state’s motion to intervene on April 30, 1997. The United States’ motion for judgm ent on 
the pleadings was pending when the court ordered the case stayed until July 1, 1998, when 
it will be clear whether the legislature will permit a constitutional amendment to be put to 
the vote.

C o n g T ess  h as s ta lle d  th e  fo rm a l p ro g re s s  o f  th e  a g e n c ie s ’ re g u la tio n s  by
a d d in g  m o ra to r iu m s  to  its b u d g e t b ills . T h e  c u r re n t  m o ra to r iu m  e x p ire s  D e c e m b e r  1,
1 998 .
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1 0 .  B o b b y  v. S t a t e , 7 1 8  F .S u p p .  7 6 4  (D . A la sk a  1989).

Subsistence hunters sought declaratory and injunctive relief with respect to 
alleged illegal Alaska Board o f Game regulations regarding subsistence hunting of moose 
and caribou . The district court held that: (1) regulations establishing seasons and bag 
limits on taking o f moose and caribou by subsistence hunters were arbitrary and invalid; 
(2) w hether A laska’s statute on taking of antlerless moose was applicable to subsistence 
hunters was not yet ripe for review; and (3) neither A N ILCA  nor A laska's second 
subsistence law preclude subsistence hunter from challenging validity of hunting regulation 
as defense to a crim inal prosecution.

On rem and, the issue o f the insufficient basis for the board’s finding went 
back and forth between the court and the board. Eventually, Lime Village decided to 
voluntarily dismiss the suit.

11. Kenaitze Indian Tribe v. State, 860 F.2d 312 (9th C ir. 1988).

The Kenaitze Indian tribe brought suit to force the state to promulgate 
regulations defining the term "rural area" in a manner that would implement the federal 
subsistence priority in ANILCA, and for a preliminary injunction to prevent the state from 
enforcing its existing statutory and regulatory definition o f "rural area." The District 
C ourt granted the state 's motion for partial summary judgm ent, and the tribe appealed. 
The Court o f Appeals held that: (1) neither Secretary o f In terior nor state was entitled to 
deference in their interpretation o f term "rural," and (2) state 's definition o f "rural area" 
was in conflict with federal definition.

12. McDowell v. United States, A92-531-CV (HRH)("M cDowell II"); 32 F .3d 572 
(table)(9th C ir. 1994), unpublished decision.

Sam McDowell and other individuals and organizations filed suit in federal 
court challenging title VIII of ANILCA as violative o f Equal Protection, the right to travel, 
due process, the Alaska Statehood Act, the Equal Footing D octrine, and the Eleventh 
Amendment, am ong other counts. The district court reached the merits o f the plaintiffs’ 
claims in ruling on motions for summary judgm ent, ruling against the plaintiffs on all o f 
them . As to the equal protection claim, the court found that subsistence hunting and 
fishing is not a fundamental right entitled to “strict scrutiny." The plaintiffs argued that 
ANILCA violated their right to pursue a livelihood and argued also that the act infringed 
on their righ t to travel, a fundamental right. The court held that the right to pursue a 
calling is not a fundamental right for purposes o f the equal protection clause and that the 
Constitution does not protect intrastate travel. M oreover, title VIII only requires
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continuing residency, not a particular duration of residency. The latter is subject to strict 
scrutiny, while the former is subject only to the rational basis standard o f review.

Finally, the plaintiffs argued that the right to engage in subsistence hunting 
and fishing is in and of itself a fundamental right. The court rejected this argum ent as 
w ell, finding therefore that the rational basis test applies for purposes of the equal 
protection analysis and finding the urban/rural classification to be rationally related to a 
legitim ate governm ent interest, protecting the nutritional, economic, traditional, and 
cultural needs o f rural Alaskans.

On appeal, the United States argued that the plaintiffs had not demonstrated 
standing to bring their claims. The Ninth Circuit agreed and remanded with instructions 
that the district court could consider the merits if  the plaintiffs presented affidavits o r other 
evidentiary m aterial on the standing issue. The plaintiffs did submit affidavits, and the 
district court found that they had sufficiently demonstrated standing, but the United States 
then filed a motion to dismiss for lack of subject matter jurisdiction. The court granted the 
motion, holding that it lacked subject matter jurisdiction when the suit was filed, June 22, 
1990, because the Secretary did not recognize his obligation to implement title V m  of 
ANILCA and publish regulations for subsistence management o f federal lands in Alaska 
until June 29, 1990 (effective July 1, 1990). The court dismissed the case without 
prejudice to refile. The plaintiffs appealed this order to the Ninth Circuit, but later 
withdrew it, as Olson v. United States, a new case filed by one o f the McDowell plaintiffs 
in federal district court, raises substantially the same issues.

13. Olson v. United States, A97-031-CV(HRH)

O lson, also a plaintiff in McDowell v. United States, A92-531-CV (HRH), 
filed this case in January 1997 (the numerous other plaintiffs on the complaint all are 
plaintiffs also in McDowell, but M r. M cDowell is not a plaintiff in this case). Judge 
Holland dism issed the McDowell case for lack of subject matter jurisdiction because the 
plaintiffs filed suit before the Secretary assumed management authority. In dismissing the 
case, he invited the plaintiffs to refile it. M ost of the plaintiffs took his suggestion and 
filed this case, raising substantially the same claims. The case has been stayed while the 
State pursues a political resolution to the federal takeover, but in March 1998, the plaintiffs 
moved to dism iss the case without prejudice in an effort to avoid removal to Alaska of a 
separate case filed by the Alaska Legislature Council against the United States in federal 
d istric t court in W ashington, D .C ., Alaska Legislative Council v. Babbitt, N o ., 98- 
0069(JR ). In response to a motion for a change of venue to Alaska, the D .C . district 
court granted the motion on the condition that the Olson case is not dismissed before 
M arch 15. The United States is expected to oppose the motion for dismissal.
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1 4 .  U n i t e d  S t a t e s  v .  A l e x a n d e r , 9 3 8  F .2 d  9 4 2  (9 th  C ir . 1 9 9 1 ).

M r. Alexander was tried and convicted under the Lacey Act of transporting
herring roe taken or sold in violation of Alaska law in interstate commerce. On appeal,
the N inth C ircuit held that A laska’s blanket prohibition o f  cash sales o f herring roe 
conflicted with ANILCA, as A N ILC A ’s definition o f “subsistence" includes customary 
trade, w hich in turn includes sales for cash. The court also held that A N ILCA ’s civil 
cause of action created by the state’s failure to provide for subsistence uses did not prevent 
the court from  considering the validity of state regulations in the course o f a criminal 
prosecution, and that the conflict did not require that the court strike down the law, but 
defendants were permitted to defend against the criminal prosecution on the grounds that 
their activity was protected by ANILCA.

15. United States v. Skinna, 931 F .2d  530 (9th Cir. 1990).

M r. Skinna appealed his conviction for unlawful transportation in interstate
com m erce o f  illegally taken herring roe on kelp, contending that the Alaskan fishing 
regulations underlying his Lacey Act conviction were invalid because they conflicted with 
A N ILC A ’s priority  for subsistence uses.

M r. Skinna argued that Alaska’s laws on subsistence conflicted with 
A N IL C A ’s definition of “subsistence" to include “customary trade." The Court rejected 
this argum ent prim arily because Skinna had failed to present any evidence at trial of 
custom ary trade.

D. STAIRCASES

1. McDowell v. State, 785 P.2d 1 (Alaska 1989) (“M cDowell I").

U rban residents brought suit challenging the constitutionality o f A laska’s law 
granting a priority for rural fishers and hunters. The Alaska Supreme Court held that the 
law violated article VIII, sections 3, 15, and 17 of the Alaska Constitution.

A rticle VIII, section 3 provides that “whenever occurring in their natural 
state, fish, w ildlife, and waters are reserved to the people for common use."

Article VHI, section 15 provides that no exclusive right or special privilege 
o f fishery shall be created or authorized in the natural waters of the State.
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T he court reasoned that section 15 was meant to ensure an equal right to 
participate in fisheries, regardless o f where one resides. It found that although section 15 
pertains only to fisheries, the prevention o f grants o f exclusive or special privileges with 
respect to fish and game is also one purpose o f the common use and the uniform 
application clauses. The court noted that it was not implying that the constitution bars all 
methods o f exclusion where exclusion of some residents is required for species protection, 
but was holding only that the residency criterion used in the act before it, which 
conclusively excluded all urban residents from subsistence hunting and fishing regardless 
o f their individual characteristics, was unconstitutional.

2. State v. Eluska, 724 P .2d 514 (Alaska 1986).

M r. Eluska was found in possession of a freshly killed doe in May, 1983, 
when deer season was closed. When charged with possessing game taken in violation o f 
the Board o f  G am e’s regulations, he claimed that the regulations failed to differentiate 
between subsistence hunting and other hunting. Both the trial court and the court of 
appeals agreed that the state subsistence law required separate subsistence regulations. To 
remedy the situation, the court o f appeals created a “subsistence defense," providing that 
if  the state does not adopt regulations for subsistence uses, conduct that otherwise would 
violate a regulation restricting hunting is justified as a “subsistence use" if  the person 
charged believed he or she was taking the game for subsistence uses.

The Supreme Court reversed, holding that the legislature did not intend to 
grant any personal right to take or possess game in the absence o f regulation. Therefore, 
in the absence o f a regulation authorizing a person to take deer when Mr. Eluska took it, 
the taking was unlawful.

3. Madison v. Alaska Department o f  Fish and Game, 696 P .2d 168 (Alaska 1985).

The Board of Fisheries denied subsistence permits to two groups of residents 
because their use o f salmon did not meet the B oard’s regulatory definition o f subsistence, 
and both groups challenged the regulation, claiming that it is inconsistent with the statutory 
language and legislative intent o f the 1978 subsistence law.

T he Board applied all o f the ten criteria o f 5 AAC 01.597(a) to determine 
“custom ary and traditional" uses eligible for the subsistence priority for the Cook Inlet 
region, and determ ined that no group or community in the region satisfied all ten o f the

A rtic le  VTII, sec tio n  17 p rov id es th a t law s an d  re g u la tio n s  g o v e rn in g  th e  u se
o r  d is p o s a l o f  n a tu ra l  re s o u rc e s  sh a ll  ap p ly  e q u a lly  to a ll p e rs o n s  s im ila rly  s itu a te d  w ith
re fe re n c e  to  th e  s u b je c t  m a tte r  and  p u rp o s e  to  b e  se rv e d  b y  th e  la w  o r re g u la tio n .
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criteria except Tyonek, English Bay, and Port Graham. As a result, the Board eliminated 
from the protection o f the State’s subsistence statute the majority o f Cook Inlet fishermen 
who formerly fished under the State’s subsistence regulations. The Supreme Court found 
that the Board did not properly apply the ten criteria. These criteria are to be used to 
distinguish first-tier general subsistence users from second-tier preferred subsistence users, 
not, as the Board argued, to define first-tier subsistence users by their area o f residence, 
without regard to the amount o f salmon available.

4. Totem off v. State, 905 P .2d 954 (Alaska 1995).

M r. Totemoff, a resident o f Tatitlek, was convicted o f taking deer on Naked 
Island (federal "public land" located in Prince William Sound) using a spotlight, which is 
prohibited under state general and federal subsistence hunting regulations. M r. Totem off 
appealed, arguing that spotlighting is a customary and traditional method o f subsistence 
hunting and that ANILCA preempts all state hunting regulations on Naked Island. The 
Alaska Court o f Appeals affirmed the conviction. The Alaska Supreme Court granted M r. 
Totem off s petition for hearing and ordered the parties to specifically address three issues: 
(1) whether M r. Totemoff is entitled to a subsistence defense under ANILCA; (2) whether 
there is "a sufficient nonfederal land nexus" to sustain T otem off s conviction solely under 
Alaska law; and (3) whether John v. U.S. precludes the state from asserting that tidelands 
or lands under navigable waters to the 3 mile limit are not subject to ANILCA.

T he court issued its decision in August 1995. It held that the state has 
jurisdiction to enforce its hunting and fishing laws against subsistence users on federal land 
as long as those laws do not conflict with federal laws or regulations (i.e. the Federal 
Subsistence B oard 's jurisdiction and promulgation o f regulations do not preempt 
nonconflicting state laws, and the state can cite and prosecute rural residents violating these 
laws.)

The court held also that title VIII o f ANILCA does not protect customary and 
traditional means and methods, and therefore even if Totem off could establish that 
spotlighting deer is a customary practice, he has no entitlement to engage in that practice 
by virtue o f ANILCA.

Alternatively, the court held that even if ANILCA did protect spotlighting, 
T otem off did not shoot the deer from "public lands" as defined in § 102 of ANILCA 
because public lands do not include navigable waters. In so concluding, the court 
expressly disagreed with the Ninth Circuit Court of A ppeals’ decision in State v. Babbitt, 
54 F.3d 549 (commonly known as the Katie John case).
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Finally, the court found that the regulation banning spotlighting is not invalid 
because the Board o f Game failed to hold a hearing to determine whether the regulation 
was suitable for application to subsistence hunting. Totemoff had not offered any evidence 
that the regulation was invalidly adopted. The District Court failed to consider this issue 
because it ruled that T otem off s challenge was barred by Eluska, however, so the case is 
remanded to determ ine whether the regulation was invalidly adopted in some other way.

T he United States Supreme C ourt denied M r. T otem offs petition for
certiorari.

5. Miyasato v. Stale (Alaska Court o f Appeals No. A-05486).

T his case was an appeal from a criminal conviction of M r. M iyasato for 
taking salmon over 16 inches long from Starrigavin Creek in Sitka. Mr. Miyasato claimed 
that the state did not have jurisdiction to prosecute him for violations of state regulations 
because he was a rural resident who was taking fish from federal "public lands," over 
which he claims the United States has exclusive jurisdiction. The state argued that it had 
jurisdiction because Starrigavin C reek does not constitute "public lands" under the ninth 
circuit's Kane John decision and because the state law does not conflict with federal law. 
The court ruled in favor of the State oased on the Totemoff decision.

6. James v. State (Alaska Supreme Court No. S-7350).

The Alaska Supreme Court heard this case on a petition for hearing from the 
Court of Appeals. Ti.e petitioners claimed that the Federal Subsistence Board rather than 
the state has jurisdiction to regulate the taking of herring roe on kelp from the tidelands 
o f the Tongass National Forest. The Supreme Court asked the parties to brief two issues: 
(1) w hether these waters constitute “public lands" under ANILCA and; (2) w hether the 
state took title to the submerged lands at statehood.

In December 1997, the court resolved the case in favor of the state. It held 
that the slate took title to the lands underlying the marine waters within the Tongass 
National Forest, and that therefore they do not constitute "public lands" subject to federal 
regulation under title VIII o f ANILCA. T he court decision includes a very thorough 
analysis o f the equal footing doctrine.
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D i s c u s s i o n  o f  A l a s k a  v .  B a b b i t t  a n d  

A l a s k a  L e g i s l a t i v e  C o u n c i l  v .  B a b b i t t



Discussion of Alaska v. Babbitt and Alaska Legislative Council v. Babbitt
Septem ber 16, 1999

1. Alaska v. Babbitt, A92-0264-CV, was filed February 27, 1992, in U.S. District Court 
in Alaska. Count III of that lawsuit challenged the authority o f the Secretaries of 
Interior and Agriculture to issue regulations implementing Title VIII of ANILCA.
The U.S. District Court ruled against the state on this claim and the state appealed to
the Ninth Circuit. The state stipulated to dismissal with prejudice of its appeal on 
Count III.

2. The complaint in Alaska v. Babbitt did not challenge the constitutionality of Title 
VIII of ANILCA, and it could not have raised these arguments on appeal.

3. ANILCA was enacted on December 2, 1980. The applicable statute of limitations, 28
U.S.C. §2401(a), requires a facial challenge to the constitutionality of the statute to 
be brought within six years of its enactment. Therefore, these claims were already 
time barred more than five years before Alaska v. Babbitt was filed.

4. Alaska Legislative Council v. Babbitt, 98-0069 (JR), was filed in 1998 in U.S.
District Court in Washington, D.C. The first claim alleged that Congress did not 
have authority to enact Title VIII under the Indian Commerce Clause, the Commerce 
Clause, or the Property Clause of the U.S. Constitution, and that Title VIII violates 
the Tenth and Eleventh Amendments. The second claim alleged that Title VIII's rural 
preference violates the Equal Protection Clause. The third claim alleged that the 
proposed federal regulations exceed the scope of ANILCA in implementing the act.

5. Judge Robertson dismissed Alaska Legislative Council v. Babbitt in its entirety on 
July 24, 1998.

6. The judge dismissed the first claim based on the doctrine of res judicata, and ruled 
alternatively that this claim is barred by the statute of limitations. The judge ruled 
that this claim is barred because the state could have raised it in Alaska v. Babbitt. 
When a case has been decided on the merits, the parties are precluded from 
relitigating the issues raised, and the issues that could have been raised. The judge 
found that both the state and the Legislative Council represent the "common public 
rights" of the state and its citizens and therefore cannot be considered separate 
entities for res judicata purposes. The judge ruled that this claim also is barred by 
the six-year statute of limitations, which had already expired when the state filed 
Alaska v. Babbitt.

7. The judge also dismissed the equal protection claim based on the statute of 
limitations.
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8. Finally, the judge ruled that the challenge to the regulations proposed by the 
Departments of Interior and Agriculture is not yet ripe for judicial review because the 
United States has not yet adopted or implemented the regulations.

9. On July 13, 1999, the U.S. Court o f Appeals for the District of Columbia Circuit 
affirmed Judge Robertson’s decision. The appellate court held that the Alaska 
legislators and Legislative Council lacked standing because their claimed injuries 
were not “personal;” their complaint revealed no harm to the legislators in their 
individual capacities. The State as a whole has the power to manage fish and wildlife; 
the legislature and individual legislators do not have the authority to sue to protect 

this power. Also, the appellees’ claims were not ripe since the proposed federal 
regulations will not take effect until October 1, if at all.

9. In the only case to address the merits of some of these arguments, McDowell v.
United States, A92-531-CV (HRH)("McDowell IT’), the U.S. District Court rejected 
the equal protection and Eleventh Amendment challenges to Title VIII o f ANILCA. 
That decision was later vacated and the case ultimately dismissed on jurisdictional 
grounds, but it does provide a judicial analysis of the claims.

Prepared by Alaska Department c fL n v  

Updated September 16. 1999
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The A laska Supreme Court decided that there is a definite difference between an amendment 

to and a revision o f  the A laska Constitution.

The difference is important because:

A . an amendment, which makes few , simple, independent, and comparably 

unimportant changes to the constitution, may be proposed by the legislature 

as a single question for ratification by the voters;

B . a revision, which makes numerous and important changes in the text o f the 

constitution, can only be proposed for voter ratification by a constitutional 

convention with the power to reconsider any provision in the constitution.

In B e ssv . Ulmer the A laska Supreme Court defined a revision o f the constitution to be either 

a qualitative or quantitative change.

A  quantitative revision is one which makes numerous alterations to several sections or 

articles in the constitution.

A  qualitative revision is one which changes the substance and integrity o f  the constitution 

to such an extent that it must be evaluated in light o f the entire document..

It is the opinion o f the attorney general that the subsistence amendment proposed by the 

governor is not a qualitative or quantitative revision o f the A laska Constitution.

A . The change proposed in the subsistence amendment and the effect is

localized within Article V III o f the A laska Constitution; and

B E S S  V. U L M E R  A P P L IE D  T O  T H E  S U B S IS T E N C E  A M E N D M E N T

B . While controversial, the change proposed is not so important to the substance 

and integrity o f  the Alaska Constitution to require that it be considered as a 

part o f  a reconsideration o f the entire constitution.
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EMORANDUM State of Alaska
Department of Law

to; Pat Pourchot, Legislative Director 
Office of the Governor

date; Septem ber 16, 1999

FILE NO:

TEL NO; 465-3600

su b je c t: Possible effect of Alaska Supreme
Court decision on proposed subsistence 
amendment

fro m ; James L. Baldv/in
Assistant Attorney General 
Governmental Affairs Section Juneau

You have requested an analysis of whether the Alaska Supreme Court’s recent 
opinion in Bess v. Ulmer.  P .2d , 1999 WL 619092 Supreme Court No. S-0S81 1/8S12/882jl

•  (Alaska August 17, 1999) would prevent the legislature from proposing a constitutional amendment 
establishing a priority for subsistence uses of fish and game.1 The recent decision in Bess is a final 
opinion issued by the court in the case. This question was first considered after the supreme court 
issued a preliminary opinion and order before the 1998 general election. This memorandum will 
reconsider the querl:ion in light of the court’s final opinion. In summary, there is nothing in the 
final opinion to change our original conclusion that a proposed change to the state constitution 
authorizing a priority for the subsistence taking of fish and game may be adopted by the legislature 
using the amendment process set out in article XIII, section 1 of the Alaska Constitution.

In Bess the court determined that the legislature’s power to propose a change in the 
text of the Alaska Constitution is limited to amendments which are changes that are “few, simple, 
indepen *ent, and of comparatively small importance.”2 According to the Alaska Supreme Court, 
the legislature may not propose basic changes to the “substance and integrity” of the state 
constitution. The court conceded that the distinction between an amendment and a revision is

1 For the purpose of this memorandum, it is assumed that the proposed amendment would be 
similar in content to SJR 101 under consideration by the Twentieth Alaska State Legislature during 
its first special session.

2 Bess Slip Op. at 8. An amendment would make changes of this nature, while a revision 
would not. The Court also associated this standard wirh the idea that an amendment is related to

•  a smgle subject so that the people have an opportunity to express approval or disapproval to each 
proposal offered for ratification. IcL at 6.
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difficult to define. When substantial alterations to the text of the constitution are proposed which 
are so numerous and important to the core institutions of state government, these changes may be 
characterized as revisions which may only be proposed by a popularly elected constitutional 
convention. £££ Alaska Const, art. XIII, §§ 1 and 4.

In Bess, the court evaluated three proposed constitutional amendments. The principal 
attack was against the marriage amendment.3 However, two other proposed amendments were 
implicated when the appellants argued that by offering three amendments, the legislature was 
attempting to revise the constitution without first convening a constitutional convention to adopt the 
proposals. These other amendments included the amendment restricting prisoners’ rights to federal 
rights and the amendment reorganizing the reapportionment process.4

In the decision, the court addressed the contention that collectively and individually 
these amendments constituted a “qualitative” revision of the state constitution. The court stated:

The core determination is always the same: whether the changes are so 
significant as to create a need to consider the constitution as an organic 
whole.

Bess. Slip Op. at 8. This contention involves a claim that a proposed amendment makes such basic 
changes to the form of government established in the constitution that it should be examined and 
adopted only by a constitutional convention which is expressly chosen for this purpose. A 
constitution is intended to bring stability to government. For this reason, the framers required that 
a revision be a focused effort through a democratically elected body that is not easy to convene.

The court relied heavily on a rationale developed by the Supreme Court of California 
in Raven v. Deukmeiian. 801 P.2d 1077 (Cal. 1990).5 The Raven court was considering a challenge

The marriage amendment was passed by the Twentieth Alaska Legislature during its second 
regular session in the form of HCS CSSJR 42(RLS) and is formally designated as Legislative 
Resolve 71. This amendment would define marriage as being solely between a man and a woman.

4 The prisoners’ rights amendment, formally designated Legislative Resolve 59, would limit 
the rights of state prisoners to whatever rights they may have under the federal constitution. 
Legislative Resolve 74 proposes amendments to the article on legislative apportionment and would 
establish a redistricting board.

Raven is the leading case in which the qualitative/quantitative analysis was applied to annul
(continued...)

0 0 q 3 6



P at Pourcho t, L egislative D irector
Subsistence am endm ent

Septem ber 16, 1999
Page 3

to an initiative, entitled by its framers as the “Crime Victims Justice Reform A c t ,” which altered 
various California constitutional provisions and statutes relating to criminal law and procedure. The 
court upheld all o f  the challenged provisions except for one. It annulled a constitutional amendment 
that provided:

In  criminal cases the rights o f a defendant to equal protection o f the laws, to 
due process o f law , to the assistance o f counsel, to be personally present with 
counsel, to a speedy and public trial, to compel the attendance o f witnesses, 
to confront the witnesses against him or her, to be free from unreasonable 
searches and seizures, to privacy, to not be compelled to be a witness against 
h im self or herself, to not be placed twice in jeopardy for the same offense, 
and not to suffer the imposition o f cruel or unusual punishment, shall be 
construed by the courts o f litis state in a manner consistent with the 
Constitution o f the United States. This Constitution shall not be construed 
by .the courts to afford greater rights to criminal defendants than those 
afforded by the Co>istitution o f the United States, nor siiall it be construed to 
afford greater rights to im'nors in juven ile proceedings on criminal causes 
than those afforded by the Constitution o f the United States.

801 P .2d at 1086 .6

5 (...continued)
a discrete provision o f questionable validity. There were other cases leading up to Raven where the 
purported amendment was unquestionably a revision. See, e^g., Holmes v. Appling. 392 P.2d 636 (Or. 
1964) (upholding the secretary o f state’s refusal to prepare a ballot title for a “ proposed constitutional 
amendment”  which would have repealed the existing constitution and adopted an entirely new 
constitution); McFadden v. Jordan. 196 P.2d 787 (Cal. 1948)(striking down an initiative measure that 
would have added 21,000 words to the then existing 55,000-word constitution), cert, denied. 336 U .S . 
918 (1949).

According to the A laska Supreme Court there was an “ obvious resemblance” between this 
amendment and the Prisoners’ Rights Amendment removed from the ballot in Bess. Bess. Slip Op. 
at 8. In fact the state conceded during argument that i f  the Court were to adopt the rationale o f the 
California Supreme Court, the Prisoner’s Rights Amendment would be very difficult to defend against 
the argument that it constituted a proposed revision o f the constitution.
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Pat P o u rch o t, L egislative D irector
Subsistence am endm ent

Septem ber 16, 1999
P age 4

Raven restated the analysis used by the California courts in deciding claims that an 
amendment was in fact a revision:

[OJur revision/amendment analysis has a dual aspect, requb :g us to examine 
both the quantitative and qualitative effects of the me sure on our 
constitutional scheme. Substantial changes in either respect cou.'d amount to 
a revision.

RL at 1085 (citations omitted). The Alaska Supreme Court adopted this dual method of analysis. 
In applying the analysis the court agreed with the conclusion of the California court that the measure 
was a qualitative revision but differed in one respect by finding that the prisoners’ rights amendment 
also was a quantitative amendment.7

The Raven court concluded that the amendment at issue there would qualitatively 
revise the state constitution because

[i]n essence and practical effect, new article I, section 24 would vest all 
judicial interpretive power, as to fundamental criminal defense rights, in the 
United States Supreme Court. From a qualitative stai dpoint, the effect of 
Proposition 115 is devastating.

Id. at 1087 (italics in original). The court went on to explain that new section 24 was invalid only 
because it was so sweeping:

It is true, as the Attorney General observes, that in two earlier cases we 
rejected revision challenges to initiative measures which included somewhat 
similar restrictions on judicial power. In In re Lance W. (1985) 37-Cal.3d 
873, 891, 210 Cal.Rptr. 631, 694 P.2d 744, we upheld a provision limiting 
the state exclusionary remedy for search and seizure violations to the 
boundaries fixed by the Fourth Amendment to the federal Constitution. In 
People v. Frierson (1979) 25 Cal.3d 142, 184-187, 158 Cal.Rptr. 281, 599 
P.2d 587, we upheld a provision which in essence required California courts 
in capital cases to apply the state cruel or unusual punishment clause 
consistently with the federal Constitution.

7 The Raven court found that the amendment at issue there was not a revision quantitatively, as 
it “deletes no existing constitutional language and it affects only one constitutional article, namely, 
article I.” 801 P.2d at 1086-87 (italics in original).
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Both Lance W. and Frierson concluded that no constitutional revision was 
involved because the isolated provisions at issue therein achieved no far 
reaching, fundamental changes in our governmental plan. But neither case 
involved a broad attack on state court authority to exercise independent 
judgment in construing a wide spectrum of important rights under the state 
Constitution. New article I, section 24, more closely resembles Amador’s 
hypothetical provision vesting all judicial power in the Legislature, a 
provision we deemed would achieve a constitutional revision. As noted, in 
practical effect, the new provision vests a critical portion of state judicial 
power in the United States Supreme Court, certainly a fundamental change 
in our preexisting governmental plan.

IcL at 1089. The qualitative effect of the Prisoners’ Rights Amendment was found in the dramatic 
loss of power of the judicial branch of state government to interpret and protect the rights of 
litigants.

The extent of change necessary before a measure becomes a qualitative revision
•  cannot be precisely answered. In Bess, the court struck the Prisoners’ Rights Amendment on 

qualitative and quantitative grounds but left standing the Redistricting Amendment which altered 
a substantial check on legislative power and proposed several changes to sections within the article 
on legislative apportionment. Similarly, in other cases, the California Supreme Court rejected 
“revision” attacks on constitutional amendments that made major changes to the structure and 
operation of the state government. See Amador Valiev. 583 P.2d at 1286-89 (imposing limits on 
taxation of real estate); Brosnahan v. Brown. 651 P.2d 274, 288-89 (Cal. 1982)(making numerous 
changes to the provisions of the constitution on rights of criminal defendants); Legislature of State 
of.Califomia v. Eu. 816 P.2d 1309, 1316-20 (Cal. 1991)(term limits on state legislators). These 
cases establish that substantial changes in the structure of government or the rights of individuals 
can be proposed and ratified as amendments.

A successful challenge of the subsistence amendment will turn on whether it can be 
shown to “substantially alter the substance and integrity of the state constitution as a document of 
independent force and effect.” Bsas., Slip Op. at 8 (quoting from Raven , 801 P.2d at 1087). Also 
part of the analysis is whether a number of other sections of the constitution would be expressly or 
impliedly altered by the addition of the material contained in the measure under consideration. RL 
at 4. The arguments advanced against the proposed subsistence amendment during past regular and 
special sessions of the legislature focus on allegations of a weakening of the right of equal access 
to fish and game afforded by existing articles I and VIII of the Alaska Constitution. In McDowell 
v. State. 785 P.2d 1 (Alaska 1989), a statute granting a preference to rural residents to take fish and 
game for subsistence purposes was found to violate the reservation for common use set out in 
article VIII, section 3 of the Alaska Constitution, the no exclusive right of fishery clause in

GGf)39
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article V II I , section 15 , and the uniform application clause set out in article V III , section 17 . The 
foregoing sections appear to provide a specially focused kind o f equal protection requirement for 
resource allocation purposes.8 Based on the scope o f the decision in M cDowell, the subsistence 
amendment would appear to be limited to making changes in other sections within article V III 
applicable to natural resources o f the state.

The interests o f subsistence users o f fish and wildlife resources could be characterized 
as a small and limited aspect o f fishery management in the state. According to the Department o f 
F ish  and Game, 20 percent o f the state’s population are engaged in subsistence. However, only two 
percent o f  the fish and wildlife taken each year is harvested by subsistence users.9 It is also a fact 
that during the period that the subsistence priority enacted in 1986 was in effect, no major 
reallocations between users o f fish and wildlife resources were necessary. Using these comparisons, 
a strong case may be made that the change embodied in the subsistence proposal is not so important 
to the structure and integrity o f the state constitution to require a fresh look at the entire document 
before the legislature is authorized to enact a subsistence priority. The stability o f the state would 
not be threatened by this fairly specific change in the organic law . In the words o f the A laska 
Supreme Court, the subsistence amendment recently under consideration by the legislature would 
be “ few , simple, independent, and o f comparative unimportance.” As for its quantitative effect, 
the proposed amendment would bear only on provisions in article V III o f the constitution. These 
changes resemble the alterations embodied in the redistricting amendment which were found to 
collectively be an amendment rather than a quantitative revision. F inally , the concept o f a priority 
for the subsistence use o f fish or w ildlife resource is not complex. The amendment is precisely 
worded and is easily understood.

For the foregoing reasons, we believe there is nothing in the final opinion in Bess 
that prevents the legislature from using the process described in article X I I I , section 1 to change the 
A laska Constitution. Based on our review o f the final opinion in Bess the legislature retains the 
power to valid ly adopt a resolution similar to S JR  10 1 (20th Leg . 1st Spec. Sess.) proposing an

8 A  subsistence priority has some o f the attributes o f the limited entry fishery authorized by 
article VU I, section 15 . Each measure permits the creation o f a class o f persons entitled to take fish 
and wildlife resources. The limited entry amendment was found to not violate the equal protection 
guarantee o f the state and federal constitutions. State v. Ostrosky. 667 P .2d 118 4  (Alaska 1983). 
This supports the conclusion that the effect o f the subsistence amendment would be localized within 
article V III o f the A laska Constitution.

These statistics were taken from Subsistence in Alaska: 1998 Update Division o f Subsistence, 
A laska Department o f Fish and Game (March 1 , 1998).



Pat Pourcho t, L egislative D irec to r Septem ber 16, 1999
Subsistence am endm ent Page 7

amendment to the Alaska Constitution authorizing the establishment of a priority for subsistence 
uses of fish and game.
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of Land Management. Bureau of Indian 
Affairs. U.S. Fish and Wildlife Service, 
National Park Service, and U.S. Forest Service) have separate penalty 
provisions for offenses occurring on 
lands they menage. More detailed 
information can he obtained from each 
agency.
 . 9 I n fo r m a tio n  c o lle c tio n
re q u ire m e n ts

One commentor said that data 
collection to manage the Federal 
subsistence program is prohibited unless approved by the Office of 
Management and Budget (OMB). While 
OMB approval is not required for all data collection, it is required where 
Federal officials request information 
from more than ten persons. As stated 
elsewhere in this preamble (Paperwork Reducuon Act), OMB has already 
approved the initial information 
collection requirements of these regulations and additional approvals 
will be sought whenever required
 .1 0  F ed era l S u b s is te n c e  B o a r d

Several oomrrwntoc* di*a£T««d with
tine language of 5___-10(a) of the
Proposed Rule which stated that the 
Secretaries retain their existing 
authority to restrict or eliminate 
hunting, fishing, or trapping activities 
which occur on lands or waters other 
than thn larvlt IrianHfiad In rhe 
applicability and scope section of the 
regulation. We did not modify this 
section. The authority of the Secretaries 
to restrict or eliminate activities off 
Federal public lands has been 
confirmed in cases as K le p p e  v, New 
M e x ic o  (426 U.S. 529) and M in n e so ta  v. 
B lo c k  (660 F.2d 817). This regulation 
does not expand or diminish the 
Secretaries’ authority, it only sates that 
it exists. This authority has rarely been 
exercised and Is not exercised In this 
Final Rule.One commentor recommended that 
the Secretaries should delegate to the 
Federal Subsistence Board authority to 
extend Jurisdiction beyond Federal
lands. Extension of Fadaral Jurisdiction 
is a significant pulley decision, only 
applied in very rare circumstances, and 
tire Secretaries have hoion not to 
delegate that authority to the Board.
They .ave delegated overall management of the subsistence program 
to tha Board. By adoption of these 
regulations, the Board will assume the 
responsibility for management of an 
expended fishery program on all lands
identified in 5___.3 of this rule.One commentor said that the Federal 
agencies do not have sufficient expertise 
to assure compliance with ANILCA. andrecommended dial nwupnwn:

auihurity be vested In the National 
Marine Fisheries Service and that the regulations provida claar guidelines for 
cooperation with the Alaska Department 
of Fish a n d  Game. The Federal 
Subsistence Board, and its member 
agencies, understand the complexity of die Issues awjcUtni with the 
Implementation of these regulations.
The Board will obtain whatever 
expertise is needed to implement these 
regulations In order to assure that the 
subsistence opportunity is protected 
consistent with the conservation of healthy populations of fishery 
resources.

One commentor recommended that a tribal liaison appointed by the 
Federally-recognized tribes should be 
included as one of the ottidal liaisons 
to the Federal Subsistence Board. Any tnbo or-roup of tribes (or any other 
organization) can designate at any time 
a person to act In a liaison role to the 
Board At this time, the Board believes 
that tribes have sufficient opportunity to 
provide input to the Board through the 
existing Regional Advisory Councilstructure, or through dlraet prtMnudon
of Information to the Board without the 
designation of a formal liaison position.One commentor recommended that 
the Chairs of the ten Regional Advisory 
Councils Ur Included da vuUug members 
of the Federal Subsistence Board Saparaf* fmm rhie mlamxlfing. the
Federal Subsistence Board just recently 
completed an Internal examination the 
Board structure and considered one 
option of including Regional Council 
clioirs on the Board. That option -was 
refected. In part because ANILCA 
stipulates that the Regional Cm metis are 
to provide recommendations to the 
government A conflict would occur If 
tnose chairs sat on a board that would 
deliberate and moke decks lone on 
recommendations made by the Councils 
on which those chairs sit.Five commentor* recommended that use o f compacts, contracts, and co- 
management or other agreements should 
be included within this rule. We 
clarified the wording of this section 
without changing its scope by changing 
the phrase "Native corporations" to 
"Native organizations." Section lP(d)(4)(xv) or cilia leguLidon now states 
that the Federal Subsistence Board may "Enter into cooperative agreements or 
otherwise cooperace with Federal agencies, tha Suta, Native 
organizations, local governmental 
entities, and other persons and organizations, including International 
entities to effectuate the purposes and 
policies of the Federal subsistence 
management program”. This regulatory language darivoc from (action 80© of

ANILCA, and penults a wide range of 
cooperative mechanisms to cany out the purposes of the title, including, whara appropriate, the cooperative 
mechanisms suggested above. The 
subsistence priority of Title VIII is not 
solely a priority for Alaska Natives, but is a priority for all rural residents.
Native or otherwise.

One commentor objected to5__ ■ 10(d) (4) (xvili) of the Proposed
Rule which states that the Board can 
investigate and make recommendations 
to the Secretaries identifying additional Federal mervatior '/cderal reserved 
water rights or other Federal Interests in 
lands or waters to which the Title VIII subsistence priority would be extended 
This commentor said that section constituted a granting authority beyond 
the scope of ANILCA. We did not revise
this section In this final rule. If
additional waters or Federal interests 
are proposed for inclusion, the Board 
would need to investigate and provide 
a recommendation based on their 
findings to the Secretaries. This seed' » 
only authorizes the Board to do so. The addition of any o th e r  waters or interests
to this rule will involve a further 
rulemaking, with public notice and 
comment.Two comznentors questioned theregulation dealing with delegation of 
certain actions by the Board to agency
field officials (6___ 10(d)(6)). One sold
that the regulatory language was not 
clear as m what type of actions might be 
delegated and the other aid that field 
officials might abuse such delegation 
resulting In harm to the resource. As 
written, such delegation will be limited 
to setting harvest limits, defining 
harvest areas, and opening or closing 
specific fish or wildlife harvests. In all 
cases such delegation will specifically 
define "framework* •ctsbiishid by the 
Board" as specified in the regulation.
Thus, field officials will always be 
constrained by rhe framework of any 
delegation, and the board will not lose 
Its oversight of actions by agency 
officials.One commentor recommended that 
the authority to open w> rioce fish or 
'wildlife harvest seasons should be 
community-based, and not In the hands of on agency field official.
Implementation and enforcement of 
Federal regulations is tft: responsibility 
of the Departments. Field managers will work with local communlti** and local 
biologists to assure that community 
interests are addressed in any actions.
 . 11 R e g io n a l a d v iso r y  c o u n c ils

Four organizations or Individual: 
commented on the make up of the 
Regional Advisory Councils. Two

O O f v t o
TOTAL P. 02
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S U B S I S T E N C E  M Y T H S  -  a n d  F A C T S

BACKGROUND

Federal law1 gives rural residents a priority to take fish and g a m e  for subsistence 

uses on federal public lands. If state law grants that priority, the State m a n a g e s  fish 

and wildlife, for subsistence a n d  all other uses, on all lands.

Alaska enacted a rural subsistence priority in 1978. In 1982, Alaskans voted to 

retain the rural priority by a margin of almost two to one. In 1989, the Alaska S u p r e m e  

Court found the priority unconstitutional because it granted the priority to rural residents 

and excluded urban residents. T h e  result is dual management, with the federal 

managers playing an increasing role. Neither fish nor g a m e  respects federal-state land 

boundaries and m a n y  people fear that dual m a n a g e m e n t  will have drastic 

con sequences for our fish and game. Subsistence, sport, and commercial fisheries are 

especially vulnerable because of recent court decisions.

There is widespread, but not unanimous, agreement that dual m a n a g e m e n t  is 

bad and that the State should m a n a g e  for all purposes on all lands. Fundamentally, 

there are only two w a y s  to achieve that goal. O n e  is to repeal the rural priority in 

A N I L C A  and the other is to a m e n d  the Alaska constitution to permit the rural priority. 

There is no reason to believe that the courts will eliminate the rural priority.

Recent polls indicate that the rural priority is favored by 60 percent to 80 percent 

of Alaskans. T h e  congressional delegation has said repeatedly that it is impossible to 

get Congress to repeal the rural priority.

M a n y  people, including those w h o  oppose the rural priority, are insisting on the 

right to express their opinion by voting on the constitutional amendment. Two-thirds of 

the legislature must vote to put a constitutional a m e n d m e n t  on the ballot. T h e

‘The law is Title VIII of ANILCA (the Alaska National Interest Lands Conservation Act). ANILCA 
closes some national parks and monuments to subsistence hunting and fishing.
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legislature's last chance, before a federal takeover of fisheries, will be in September

1999.

Subsistence -  legally, culturally, and historically -- is complex and tears at 

people's emotions. Much of the debate has been well informed, but myths have arisen 

that should be replaced by fact. Here are some of them

A DOZEN MYTHS

Myth 1: ANILCA’s subsistence priority is racially based.

Fact 1: At the insistence of the State of Alaska, Congress rejected a Native
priority. The subsistence priority is for rural residents, the majority of 
whom are non-Native.

* * *

Myth 2: The constitution should never be amended.

Fact 2: Alaskans have voted on an average of almost one constitutional
amendment per year since statehood. Twenty-five of these amendments 
have passed.

Myth 3: A subsistence priority will mean that rural people can fish and hunt without
seasons or bag limits.

Fact 3: The constitutional amendment, the existing constitutional provisions, the
state statutory amendments, and ANILCA all constrain the priority with the 
sustained yield principle. Under both ANILCA and the state law, 
subsistence hunting and fishing are restricted by time, area, gear, and 
bag limits. As is currently the case, a subsistence user would get a 
reasonable opportunity to take, not a guarantee of success.

Myth 4: The federal management system is part of ANILCA and is a stable system
that guarantees local control of subsistence.

Fact 4: Under ANILCA, there is only a skeletal framework for management. The
management structure is created entirely by federal regulation. The 
Federal Subsistence Board, which is the dominant and controlling body, 
is appointed by the Secretaries of Interior and Agriculture and composed 
of career federal employees. Its appointed chair is also a federal 
employee while serving in the position. The regional subsistence 
advisory councils are appointed by the Secretary of Interior, and there is
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no requirement that any member be a subsistence user or a rural 
resident. Membership on the regional councils will change as the federal 
government responds to changing national priorities.

The Alaska Constitution, in Article XII, Section 12, permits Alaskans to 
veto federal legislation that conflicts in some way with the Statehood Act.

This is a misreading of a constitutional amendment passed 37 years after 
statehood. Alaskans cannot veto federal law and they cannot repeal 
ANILCA.

Natives gave up all hunting and fishing rights in ANCSA (the Alaska 
Native Claims Settlement Act).

Natives did not give up anything. Congress extinguished aboriginal 
hunting and fishing rights, but not subsistence rights. There is a big 
difference between Natives giving up something and Congress 
extinguishing it. What Congress extinguishes, Congress can restore. 
Congress has the power to restore whatever rights were extinguished by 
AN^oA, and to create new rights.

Myth 7: ANCSA was a final settlement of all Native hunting and fishing rights.

Fact 7: The legislative history of ANCSA shows that Congress intended to provide
for subsistence rights later if the State and the Secretary of the Interior 
failed to do so. Subsistence rights were not accommodated, and Title VIII 
of ANILCA was the result.

Myth 8: The constitutional amendment will not work because it does not expressly
override the equal protection provisions of Article I of our constitution.

Fact 8: This issue has already been addressed by our supreme court in finding
that limited entry cannot “be challenged as unconstitutional under 
pre-existing clauses in the same document." The amendment, coupled 
with the statutory changes, constitutionally implements exactly the rural 
priority contemplated in ANILCA.

0 C '0 ‘1 9



Subsistence Myths page 4

Myth 9: 

Fact 9:

Myth 10: 

Fact 10:

Myth 11: 

Fact 11:

Myth 12: 

Fact 12:

ANILCA is unconstitutional.

The federal court in Alaska has rejected constitutional challenges to the 
rural priority (McDowell v. U.S.). The property clause of the U. S. 
Constitution and U. S. Supreme Court cases recognize the right of the 
federal government to manage fish and wildlife on federal land and, if 
need be, on adjacent non-federal land (Kleppe v. New Mexico; Minnesota 
v. Block).

Fish or game taken for subsistence uses will be sold for big dollars.

Not so. The ANILCA amendments and the state statutory amendments 
require the state boards to make regulations that specify how much fish 
or game may be exchanged for cash. The amount must be "minimal."

If the feds take over management, so what? The courts will throw them 
out later.

Only the federal courts can throw out the federal managers. Important 
hunting and fishing rights are at stake. It is a huge gamble to assume that 
after five or ten years of lawsuits, and five or ten years of federal 
management, the federal courts will conclude that the federal government 
cannot manage fish and game on federal land.

The people cannot be allowed to vote on a rural priority. The public trust 
doctrine makes it illegal for the legislature to put on the ballot a 
constitutional amendment that would permit a rural subsistence priority.

The constitution has very clear provisions for amendment. Nothing about 
the proposed amendment prohibits the legislature from putting it on the 
ballot. The public trust doctrine generally deals with the transfer of public 
lands. It has no bearing on the allocation of hunting and fishing rights 
among Alaskans. Even if it did, the doctrine can be altered or repealed 
by changes to our constitution.

Prepared by Alaska Department of Law and Alaska Department o f Fish and Game. 

September 14, 1999
O O n S O
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Division o f  Subsistence, Alaska Department o f Fish and Game 
Box 25526, Juneau, Alaska, 99802 (907) 465-4147 

March 1, 1998

In troduction

Subsistence fishing and hunting are important for the 
economies and cultures o f  many families and communities 
in Alaska. Subsistence exists alongside other important 
uses o f  fish and game in Alaska, including commercial 
fishing, sport fishing, personal use fishing, and general 
hunting. This report provides an update on subsistence in 
Alaska, including its interaction with other types o f  fishing 
and hunting.

W hat is Subsistence?

State and federal law define subsistence as the “customary 
and traditional uses” o f  wild resources for food, clothing, 
fuel, transportation, construction, art, crafts, sharing, and 
customary trade. Subsistence uses are central to the 
customs and traditions o f  many cultural groups in Alaska, 
including Aleut, Athabaskan, Alutiiq, Euroamerican, Haida, 
Inupiat, Tlingit, Tsimshian, and Y up’ik. Subsistence 
fishing and hunting are important sources o f  employment 
and nutrition in almost a',1 rural communities.

Commercial fishing differs from subsistence fishing, as it is 
fishing for sale on commercial markets. Subsistence fish

and game cannot be commercially sold. Personal use 
fishing is similar to subsistence fishing, except that it is 
fishing with nets for food in areas generally closed to 
subsistence, particularly by residents o f  urbanized areas. 
Sport fishing and hunting differ from subsistence in that, 
although food is one product, they are conducted primarily 
for recreational values, following principles o f  "fair chase”. 
While subsistence is productive economic activity which is 
part o f a normal routine o f  work in rural areas, sport fishing 
and hunting usually are scheduled as recreational breaks 
from a normal work routine.

W ho Q ualifies for Subsistence?

Federal and state laws currently differ in who qualifies for 
subsistence. Rural Alaska residents qualify for subsistence 
under federal law. About 20% o f  A laska’s population 
(124,367 people in 270 communities) lived in rural areas in 
1995 (see Fig. 1). O f the rural population, 61,320 (49.3%) 
were Alaska Native and 63,047 (50.7%) were not Alaska 
Native. O f A laska’s urban population (491,533 people), 
about 33,782 (6.9%) were Alaska Native and 457,751 
(93.1%) were not Alaska Native. Under state law, rural 
residents qualified for subsistence from 1978-1989. Since 
1989, ali state residents have qualified under state law.

A l a s k a ’s  P o p u l a t i o n  b y  A r e a ,  1 9 9 5

Anchorage Area 
(257,780 - 42%)

Urban Areas (491,533-80% ) 
Rural Areas (124,357 -20% ) 

(Darkened in Pie Chart) 
Alaska (615,900- 100%)

Kenai Peninsula Area 
(45,984 - 7%)

Other Southcentral (7,303 - 1%) 
Kodiak Island (15,400 - 3%) 

Other Southeast (30,358 5%)
Southwest-Aleutians (15,934 - 3%) 

Other Interior (10,661 - 2%)
Arctic (22,674 - 4%)

Western (22,037 - 4%)
Valdez Area (4,469 - 1%) 
Ketchikan Area (15,082 - 2%)

Juneau Area (29,228 - 5%)

Matanuska-Susitna Area 
(50,261 - 8%)

Fairbanks-Delta Area 
(88,729 - 14%)

Figure 1
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Percent of Households Participating in 
Subsistence Activities in Rural Areas

Harvesting Using Harvesting Using
Area Game Game Fish Fish
Arctic 63% W o W o W o
Interior 6% W o W o W o
Southcentral 93% W o W o W o
Southeast W o W o W o W o
Southwest 65% W o W o W o
Western W o W o W o 100%

Total Rtra! W o W o W o W o

Harvest by Rural Residents
„  _  Shellfish 2%

Plants 2%
fvbrine y  

NfenTTBlS /
14%

Composition o f Subsistence

Figure 2
W ho P artic ipates in Subsistence?

M ost rural families in Alaska depend on subsistence fishing 
and hunting. A substantial proportion o f  rural households 
harvest and use wild foods (see Fig. 2). For surveyed 
communities in different rural areas, from 92% -100% o f  
sampled households used fish, 79%-92% used wildlife, 
75%-98% harvested fish, and 48% -70%  harvested wildlife. 
Because subsistence foods arc widely shared, most 
residents o f  rural communities make use o f  subsistence 
foods during the course o f  the year.

W hat is the R ural Food H arvest?

M ost o f the wild food harvested by rural families is 
composed o f  fish (about 60%  by weight), along with land 
mammals (20%), marine mammals (14%), birds (2%), 
shellfish (2%), and plants (2% ) (see Fig. 3). Fish varieties 
include salmon, halibut, herring, and whitefish. Seals, sea 
lion, walrus, beluga, and bowhead whale com prise the 
marine mammal harvest. Moose, caribou, deer, bear, Dali

Figute 3

sheep, mountain goat, and beaver are commonly used land 
mammals, depending on the community and area.

How L arge  is the  Subsistence H arvest?

The subsistence food harvest in rural areas represents about 
2% o f  the fish and game harvested annually in Alaska (see 
Fig. 4), Commercial fisheries harvest about 97% o f  the 
statewide harvest (about 2.0 billion lbs annually), while 
sport fishing and hunting take about 1% (18.0 million lbs).

Though relatively small in the statewide picture, 
subsistence fishing and hunting provide a major part o f  the 
food supply o f  rural Alaska (see Figs. 5 and 6). Our best 
estimate is about 43.7 million lbs (usable weight) o f  wild 
foods are harvested annually by residents o f  rural areas o f 
the state, and 9.8 million lbs by urban residents (sec Fig. 6). 
On a per person basis, the annual wild food harvest is about 
375 lbs per person per year for residents o f rural areas 
(about a pound a day per person), and 22 lbs per person per 
year for urban areas (see Fig. 5).

Who Harvests Fish and Game? 
Resource Harvests by Use in Alaska

Sport (IV.)

Commercial (97V.)

700

600 '

5 500 •

400 ■ 

I  300 

3  200

100

0

Wild Food Harvests in Alaska 
by Area, 1990s 

(Lbs Per Person Per Year) 6)3
664

516
Rural Harvest: 375 Lbs Per Person 
Urban Harvest: 22 Lbs Per Person

153 155 

16 ,9 27 33 35 40 [
—■,.—■, r—1,1—1,1—n , a  J —

373

f  ^
6  i i

Figure 4 F igure 5
N utritional V alue of Subsistence The subsistence food harvest provides a m ajor part o f  the nutritional requirements o f

Alaska's population. The annual rural harvest o f  375 lbs per person contains 242%
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o f the protein requirements o f  the 
rural population (that is, it contains 
about 118 grams o f  protein per 
person per day; about 49 grams is 
the mean daily requirement) (see 
Fig. 6), The subsistence harvest 
contains 35% o f  the caloric 
requirements o f  the rural 
population (that is, it contains 
about 840 Kcal daily, assuming a 
2,400 Kcal/day mean daily 
requirement). The urban wild 
food harvests contain 15% o f  the 
piotein requirements and 2% o f 
the caloric requirements o f  the 
urban population (see Fig. 6).

Wild Food Harvests in Alaska:
Nutritional and Replacement Values

Annual Annuel Percent of Estimated Estimated
Wild Food Wild Food Population'! Required Wild Food Wild Food

Heiveit(Lbi Herveit Protein C'loriei Replacement Replacement
Per Person) (Total Lbs) (49 g/day) (2400 C/day) Value @ S3/tb Value @ H i t

R ura l Areas

S o u th c ’ ntra l 153 1,688,487 99% 14% S5.065.401 $8,442,335

K o d ia k  Is land 155 2,061,607 100% 14% $6,184,821 S10.308.035

S o u th e a s t 178 5,064.509 115% 17% S15.193.527 S25.322.545

Southwest-Aleulian 373 5,114.522 241% 35% S15.343.566 $25,572,610

Interior 613 6,359.597 396% 57% S19.078.791 $31,797,985

Arctic 516 10.507.255 333% 48% S31.521.765 $52,536,275

Western 664 12,918,649 429% 62% S38.755.947 564,593,245

Total Rural 375 43.714.606 242% 35% 5131,143,818 S218,573.030

Urban Areas

KetchiKan Area 33 461,855 22% 3% 51,385,568 52.309,276

Juneau Area 35 922,910 22% 3% S2,768,729 $4,614,548

Matsu Area 27 1,056.322 17% 2% S3.168.968 $5,281,610

Fairbanks-Delta 16 1,307,648 10% 1% S3.922.944 $6,538,240

Kenai Peninsula 40 1.600,320 26% 4% $4,800,960 $8,001,600

Anchorage Area 19 4,390,957 13% 2% S13,172.872 $21,954,786

Tota l Urban 23 9.740.012 15% 2% S29.220.O36 S48.700.060

A laska Total 100 53,454,618 65% 9% S160.363.854 S267.273.090

F igure  6

Angoon Deer Harvest Areas

Figure 7

T rad itiona l H arvest A reas

Studies show that subsistence users tend to harvest in 
traditional use areas surrounding their communities. 
Subsistence harvest areas are accessible from the 
community, although seasonal camps are used to access 
some species. Subsistence harvest areas for communities 
are definable and relatively predictable. Subsistence users 
generally do not harvest outside their com munity’s 
traditional use areas (see Fig. 7).

T he M onetary  V alue o f Subsistence H arvests

Subsistence fishing and hunting are important to the rural 
economy. Attaching a dollar value to wild food harvests is 
difficult, as subsistence products do not circulate in 
markets. However, if  families did not have subsistence 
foods, substitutes would have to be purchased. I f  one 
assumes a replacement expense o f $3 • $5 per pound, the 
simple “replacement value" o f  the w ild food harvests in 
rural Alaska may be estimated at $131.1 - S218.6 million 
dollars annually (see Fig. 6).

Subsistence and M oney

Subsistence is part o f  a rural economic system, called a 
“mixed, subsistence-m arket" economy. Families invest 
money into small-scale, efficient technologies to harvest 
wild foods, such as fishwheels, gill nets, motorized skiffs,
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and snowmachines. Subsistence food production is 
directed toward meeting the self-limited needs o f  families 
and small communities, not market sale or accumulated 
profit as in commercial m arket production. Families follow 
a prudent economic strategy o f  using a portion o f  the 
household morie'ary earnings to capitalize in subsistence 
technologies for producing food. This combination o f 
money from paid em ploym ent and subsistence food 
production is w hat characterizes the mixed, subsistence- 
market economies o f rural areas. Successful families in 
rural areas combine jobs with subsistence activities and 
share wild food harvests with cash-poor households who 
cannot fish or hunt, such as elders, the disabled, and single 
mothers with small children.

Subsistence and S no rt

Subsistence harvests in rural areas commonly occur 
alongside recreational fishing and hunting from urban 
neighbors. M ost u .ban residents hunt and fish under 
general hunting; and sport fishing regulations. In 1995, 
Anchorage had 22,148 licensed hunters (9% o f  Anchorage 
residents); M atanuska-Susitna area, 8,820 (18%);
Fairbanks, 11,489 (13%); Kenai Peninsula, 8,670 (19%); 
Ketchikan, 2,569 (17%); and Juneau, 3,672 (13%). For 
sport fishing, Anchorage had 70,885 licensed anglers (27% 
o f  Anchorage residents); M atanuska-Susitna area, 35,985 
(32%); Fairbanks, 22,581 (25% ); Kenai Peninsula, 18,657 
(41%); Ketchikan, 5,626 (37%); and Juneau, 9,743 (33%).

accessible Game M anagem ent Units (1.6 million lbs o f 2.0 
million lbs annually). M any recreational hunters also hunt 
in more distant locations, so that hunting by urban residents 
touches all areas o f  Alaska. Recreational fishing by anglers 
follows a similar geographic pattern.

T he Subsistence P rio rity

Subsistence uses are given a priority over commercial 
fishing and recreational fish iig  and hunting in state and 
federal law. By and large, urban fishers and hunters have 
not experienced m ajor changes in harvest opportunity due 
to the subsistence priority. Personal use net fisheries 
provide for established food fisheries o f  urban residents in 
areas closed to subsistence fishing. General hunting and 
sport fishing regulations continue to provide opportunities 
for residents and non-residents.

Fcr example, during the eleven-year period when the rural 
priority was being im plem ented under state management 
(1978-1989), general resident hunting seasons for canbou 
increased b 36% (from  5,505 days to 7,500 days), moose 
hunting day decreased by 10% (from 2,961 days to 2,671 
days), and Dali sheep hunting days increased by 2% (from 
1,855 days to 1,900 days) -  comparing the 1978-79 
resident season w ith the 1989-90 resident season. That is, 
during this period, hunting days by urban hunters for 
caribou, moose, and sheep were not significantly changed 
by the rural subsistence priority.

Urban residents prim arily hunt in areas surrounding their 
home communities (see Fig. 8). About 80% o f  the wild 
meat harvested by urban hunters came from locally-

800,000 

=  700,000

Sources of Wild Meat Harvested 
by Urban Residents, 1092-96

The greatest effect o f  state and federal subsistence laws has 
been to legally recognize customary and traditional harvest 
practices and uses in rural areas. Because o f the law, the

a legally protected 
opportunity to fish and 
hunt to feed families 
following long-term 
customs and traditions.
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Figure 8
Boards o f  Fisheries and Game have created subsistence regulations designed to provide 
opportunity for the continued harvest o f the rural food supply. W hile impacts on urban residents 
have been relatively small, the impacts on rural areas have been great. Rural residents now have
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Frequently Asked Questions 
About State-Federal Management of Fish and Wildlife

CHANGES THAT MAY AFFECT STATE FISHERIES 
AFTER FEDERAL SUBSISTENCE MANAGEMENT BEGINS

Q .: W hat happens October 1 , 19 9 9 ?
A .: The federal subsistence program will begin to establish a program to manage federally 
authorized subsistence fisheries fo r rural residents in Alaska.

Q .: W ho qualifies for the subsistence priority under state and federal law s?
A .: Under state law, all Alaska residents qualify fo r subsistence uses offish stocks and game 
populations fo r  which the boards o f fisheries and game have determined are subject to 
customary and traditional uses. Under federal law, only federally qualified residents have 
subsistence uses offish and wildlife on federal public lands.

Q .: W here w ill federa l regulations app ly?
A .: The regulations that are effective October 1 will apply (1) on all public lands where 
subsistence is allowed, including non-navigable waters on those lands; (2) on all navigable 
and non-navigable waters (including some marine waters) within the exterior boundaries o f  
specified federal w-'cz, including wildlife refuges, park units, conservation and recreation 
areas, wild and scenic river system units, and national forests (excluding marine waters); (3) 
on inland waters adjacent to the exterior boundaries o f the specified federal areas; and (4) 
potentially on other waters where federal reserved water rights have not yet been identified.

Q .: W hat does “ dual m anagement”  refer to?
A .: Pual management refers to the fact that there will be two authorities fo r  managing 
subsistence fish and wildlife uses in Alaska—a state management authority and a federal one. 
The geographic areas o f authority overlap. Each authority makes regulations, which may 
differ.

Q.: Under “ dual m anagement”  who makes the regulations?
A . : There will be two sets o f regulations, one state and one federal. State regulations will 
continue to be developed by the Alas'ca Board o f Fisheries and Board o f Game; the Federal 
Subsistence Board will adopt federal regulations. State regulations will be implemented by 
the Alaska Department o f Fish and Game and Department o f Public Safety, and federal 
regulations by the Federal Subsistence Management Program.

Q .: W ill the state still be m anaging fisheries once the federal subsistence fisheries 
program begins?
A .: The state will continue to manage state-authorized commercial, sport, subsistence, and 
personal use fisheries under its existing authority. The state still has a legal mandate to 
provide fo r  all uses on all lands and waters and subsistence uses on state and private lands 
and in state waters.
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Q.: What impact will there be on the state witii federal subsistence management of 
fisheries?
A.: Impacts will include restricting state authorized subsistence, commercial, sport, and 
personal use fisheries when federal subsistence allocations threaten conservation o f fisheries 
resources; addressing requests fo r  information from federal agencies; and evaluating and 
responding to the effects o f differing state and federal regulations on fisheries and fisheries 
management.

Q.: Who will be enforcing the fishing regulations?
A.; State regulations will continue to apply on all lands and waters within the state—state, 
federal, and private—and will be enforced by state officers. State officers will not enforce 
federal subsistence regulations.

Q Will it be confusing to the public if state and federal regulations are different?
A.: There will be confusion fo r the public regarding where the state and federal regulations 
apply; where and how they differ; and who is eligible to participate under state or federal 
regulations.

Q.: Will the Board of Fisheries be coordinating its schedule with the Federal 
Subsistence Board?
A.: This has been discussed as a desirable outcome, although no plans are underway.

Q.: Is it possible that commercial and sport fisheries could be restricted or closed to 
provide for a federal subsistence priority?
A.: Yes. Commercial and sport fisheries are already closed by state managers when returns 
are insufficient to provide fo r these as well as a reasonable opportunity fo r  subsistence users. 
Unlike the Alaska Board o f Fisheries, the Federal Subsistence Board has not defined 
reasonable opportunity fo r  subsistence fisheries. This creates a difficult management 
situation fo r  fisheries managers who will need to manage commercial and sport fisheries 
more conservatively to ensure adequate escapements.

Q.: Could sport fishing for rainbow trout, steelhead and cutthroat trout or other species 
be restricted or closed . i provide for a federal! subsistence priority?
A.: It is possible. Federal regulations already apply to freshwater fisheries in non-navigable 
waters and some navigable waters and this has not occurred. For some freshwater streams, 
the extent to which sport fishing closures will occur to accommodate federal regulations is 
unclear, although it is possible. The stale may have to adjust management o f state fisheries, i f  
conservation or other concerns arise.

Q: Is subsistence fishing under state regulations likely to be affected by the federal 
subsistence priority?
A.: Yes, particularly i f  the federal program over-allocated the fish resource, requiring the 
state to impose restrictions to or closures o f state subsistence fisheries fo r  conservation 
reasons.

prepared by ADF&G
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Q.: How will the sale of subsistence fish that will be allowed under the federal 
regulations affect management of the state’s fisheries?
A .: It is too soon to say. Under the federal program, customary trade is an exchange that is 
not a significant commercial enterprise. There may be some species o f concern in site- 
specific areas depending on how the federal program determines what is a customary trade 
practice.

Q.: Will the state be receiving any funding from the federal agencies for fisheries 
management?
A .: It is possible that contracts fo r  research, resource assessment, and harvest monitoring 
may be developed between federal and state agencies fo r  fisheries management.

prepared by ADF&G
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Alaska Board of Fisheries’ 
Problem Statement 

on
State -  Federal Subsistence Management 

April, 1999

1. Narrow Scope of Federal Authority Will Disrupt Relationships Between Fisheries

The A laska Board o f Fisheries (BOF) provides for subsistence uses first, then provides for 
other uses based on the availability o f the resource. In some cases subsistence uses are 
inextricably linked with commercial uses; the BO F recognizes that change in subsistence 
fishing regulations can have effects on a commercial fishery and vice-versa.

The Federal Subsistence Board (FSB), in its deliberations, does not consider uses other than 
subsistence. The FSB  approach creates a problem, inasmuch as actions o f the F SB  may 
unintentionally disrupt the relationship between subsistence and other fisheries. This can 
occur to the detriment o f subsistence uses as w ell as other uses. A  complicating factor is that 
the F JB  considers special action requests that can result in unscheduled allocation changes 
and unanticipated impacts on other uses. FSB  actions may require that the BO F react, 
sometimes on short notice, to address conservation or allocative issues. Significant in-season 
disruptions to subsistence and other uses can be expected.

2. State and Federal Subsistence Allocation Procedures Are Not Compatible

State law requires the BOF to identify those fish stocks for which there are customary and 
traditional uses, to identify a specific allocation needed for subsistence use, and provide a 
priority opportunity for that use. This explicit stock definition becomes the basis for 
identifying whether a harvestable surplus exists, and determining the amount necessary for 
subsistence use. These procedural steps enable the BO F to provide a priority for subsistence 
use and then provide for other uses.

The FSB  is under no such obligation to exp licitly identify the stock o f concern and the 
subsistence need, or other needs, prior to making a subsistence allocation. How the FSB w ill 
determine the amount to be harvested by subsistence users is unclear. To provide a 
subsistence priority and also accommodate as many other uses o f salmon as possible requires 
knowledge o f the available resource full range o f  competing uses. The fact that the FSB is 
under no obligation to follow procedures like this in making subsistence allocations is a 
problem that will vastly complicate state fishery management efforts. It Is like ly  to result in 
lost fishing opportunity and under certain conditions could lead to overharvest.

3. State’s Ability to Make Crucial ln-Season Management Decisions is Jeopardized

A laska’s salmon management programs have been successful in part because o f the ability o f 
on-site managers to effect in-season closures or openings as required to assure conservation
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and allocation objectives are met. These decisions must be made decisively based on 
available information; they w ill often be made on short notice. Imposing a new management 
authority (the FSB) into the process will be problematic. In-season management decisions 
can result in restrictions in subsistence opportunity in years with poor returns. Reactions o f 
the FSB  to state actions may not be consistent with state conservation needs or allocation 
objectives. The results o f increased complexity in in-season management are unpredictable, 
but there is a great risk o f conservation problems arising in the absence o f a unified in-season 
management system.

4. State and Federal Boards Take Different Approaches to Customary Trade & Barter

Both the state and federal subsistence laws recognize customary trade and barter as a 
legitimate subsistence use. However, the two boards take different approaches to providing 
for these uses. The BO F takes proposals for creation o f regulations that define and allow for 
particular customary trade practices. In effect, trade is closed until opened by the board. In 
contrast, the FSB  takes the approach that trade is allowed, yet unregulated, unless the FSB  
acts to restrict the activity. The FSB  approach is a problem, given the controversial nature o f 
this activity, the potential for this practice to affect other uses, and the risk o f abuse with 
subsistence caught fish being introduced into the commercial markets. While this may be 
acceptable if reasonably constrained, it is easy to see circumstances where problems can arise 
in the absence o f a prior review and approval process.

5. There Is a Need For an Innovative Approach

Dual management o f A laska ’ s fisheries w ill bring substantial risk for fish resources and user 
groups alike. Given the apparent unwillingness o f the A laska State Legislature to enable 
unified management o f the state’ s fisheries, the BO F is faced with an extraordinarily 
challenging and complex regulatory task. In order to minimize problems a new, carefully 
crafted, dual management framework and strategy is clearly needed. Current FSB  
regulations do not appear to provide the necessary flexib ility and basis for innovation in 
designing and implementing such a framework. The sta,e has suggested alternative models 
for dual management, including the federal/state Bering Sea Crab Management Plan 
approach. Developing a workable, innovative dual management framework and strategy w ill 
require a willing FSB , and may require changes in the federal subsistence management 
regulations.
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D r a f t
State-Federal Dual Management 

Board of Game Problem Statement

(To be presented at the next meeting o f the Federal Subsistence Board, State Board o f
Game and Board o f Fish, and ADF&G)

1) There is no coord nation between the State Board o f Game and the Federal 
Subsistence Board.

2) The two regulatory systems operate under different rules:

The Board of Game places the priority on the resource and relies on biological 
information to make allocation decisions.

The Board o f Game manages for all uses when the resource is plentiful; limiting 
uses to subsistence only when shortages occur.

In order to do this the Board u f Game follows this procedure:

(a) identify and define populations
(b) determine harvestable surplus in each population
(c) determine amount necessary for subsistence uses in each population

I f  the amount necessary for subsistence is less than or equal to .the harvestable 
surplus than the population harvest is managed for subsistence use only.

The Federal Subsistence Board considers biological information a lower priority than 
the satisfaction o f subsistence users.

The Federal Subsistence Board does not determine the amount necessary for 

subsistence relative to harvestable surplus or population size. Using this system, 

the only way to evaluate whether the Federal Subsistence Board has succeeded in 

meeting the needs o f subsistence users on federal lands is the satisfaction o f the 

users themselves. The best way to satisfy people is to give them more than they 

need.
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